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NOTES

1 Attorney General Thornburgh was presented to the Court on October 
3, 1988 (see post, p. v).

2 Mr. Fried resigned as Solicitor General effective January 20, 1989.
8 Mr. Bryson became Acting Solicitor General effective January 21,1989.
4 Mr. Margeton resigned as Librarian effective November 18, 1988.
6 Mrs. Sherwin was appointed Acting Librarian effective November 18, 

1988.
6 Mrs. Dowling was appointed Librarian effective January 15, 1989.
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SUPREME COURT OF THE UNITED STATES
Allotm ent  of  Jus tices

It is ordered that the following allotment be made of the Chief 
Justice and Associate Justices of this Court among the circuits, pur-
suant to Title 28, United States Code, Section 42, and that such 
allotment be entered of record, effective February 18, 1988, viz.:

For the District of Columbia Circuit, William  H. Rehnqui st , 
Chief Justice.

For the First Circuit, William  J. Brennan , Jr ., Associate 
Justice.

For the Second Circuit, Thurgood  Marshall , Associate 
Justice.

For the Third Circuit, William  J. Brennan , Jr ., Associate 
Justice.

For the Fourth Circuit, Willia m H. Rehnquist , Chief Justice.
For the Fifth Circuit, Byron  R. White , Associate Justice.
For the Sixth Circuit, Antoni n  Scalia , Associate Justice.
For the Seventh Circuit, John  Paul  Stevens , Associate 

Justice.
For the Eighth Circuit, Harry  A. Blackmun , Associate Justice.
For the Ninth Circuit, Sandra  Day  O’Connor , Associate 

Justice.
For the Tenth Circuit, Byron  R. White , Associate Justice.
For the Eleventh Circuit, Anthony  M. Kennedy , Associate 

Justice.
For the Federal Circuit, William  H. Rehnquist , Chief Justice.
February 18, 1988.

(For next previous allotment, and modifications, see 479 U. S., 
p. v, 483 U. S., pp. v, vi, and 484 U. S., pp. v, vi.)
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PRESENTATION OF THE ATTORNEY GENERAL

Supre me  Court  of  the  United  State s

MONDAY, OCTOBER 3, 1988

Present: Chief  Justic e  Rehnquist , Justic e  Brennan , 
Justi ce  White , Justi ce  Marshall , Justi ce  Blackm un , 
Justi ce  Steve ns , Justic e O’Conno r , Justic e Scal ia , 
and Justic e  Kenne dy .

Mr. Solicitor General Charles Fried said:
Mr . Chief  Justic e , and may it please the Court, I have 

the honor to present to the Court the seventy-sixth Attorney 
General of the United States, the Honorable Dick Thorn-
burgh of Pennsylvania.

The  Chief  Justi ce  said:
Mr. Attorney General, on behalf of the Court, I welcome 

you as the chief law officer of the Government and as an offi-
cer of this Court. We welcome you to the performance of 
the very important duties which will rest on you by virtue of 
your office. Your commission as Attorney General of the 
United States will be placed in the records of the Court. We 
wish you well in your new office.
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RHODES et  AL. v. STEWART

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT

No. 88-139. Decided October 17, 1988

While in the custody of the Ohio Department of Rehabilitation and Correc-
tion, respondent Stewart and one Reese filed a suit in the District Court 
under 42 U. S. C. § 1983 alleging violations of their First and Fourteenth 
Amendment rights by prison officials. After entering a judgment for 
the plaintiffs, the court entered an award of attorney’s fees pursuant to 
42 U. S. C. § 1988. On appeal defendant argued that, because Reese 
had died and Stewart had been released, neither plaintiff had been in the 
State’s custody on the day that the District Court had entered its under-
lying judgment. Nonetheless, the Court of Appeals upheld the fees 
award, concluding that the claim’s mootness when the judgment was is-
sued did not undermine Stewart’s status as a prevailing party since he 
had won a declaratory judgment. It distinguished this Court’s holding 
in Hewitt v. Helms, 482 U. S. 755—that a plaintiff must receive some 
relief on the merits of his claim before he can be said to have prevailed 
within the meaning of § 1988—on the ground that the plaintiff in Hewitt, 
unlike Stewart, had not won such a judgment.

Held: Stewart was not a prevailing party under the rule set forth in Hewitt 
v. Helms, supra, and therefore was not entitled to an award of fees pur-
suant to § 1988. Nothing in Hewitt suggested that the entry of a de-
claratory judgment in a party’s favor automatically renders that party 
prevailing. A declaratory judgment, like any other judgment, consti-
tutes relief only if it affects the behavior of the defendant towards the 
plaintiff. There was no such result in this case, since the lawsuit was

1
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not brought as a class action, and since Stewart could not benefit from 
any changes in prison policies caused by his lawsuit.

Certiorari granted; 845 F. 2d 327, reversed.

Per  Curiam .
After entry of a judgment for the plaintiffs in a suit by two 

prisoners under 42 U. S. C. § 1983, the District Court for the 
Southern District of Ohio, Eastern Division, ordered the de-
fendants to pay the plaintiffs’ attorney’s fees pursuant to 42 
U. S. C. § 1988. There is no entitlement to attorney’s fees, 
however, unless the requesting party prevails; and by the 
time the District Court entered its judgment in the underly-
ing suit one of the plaintiffs had died and the other was no 
longer in custody. In this posture, the plaintiffs were not 
prevailing parties under the rule we set forth in Hewitt v. 
Helms, 482 U. S. 755 (1987), and the Court of Appeals for the 
Sixth Circuit erred in affirming the award of fees by the Dis-
trict Court.

I
On January 17, 1978, while in the custody of the Ohio De-

partment of Rehabilitation and Correction, Albert Reese and 
Larry Stewart filed a complaint alleging violations of their 
First and Fourteenth Amendment rights by officials who re-
fused them permission to subscribe to a magazine. On April 
2, 1981, the District Court issued an opinion and an order, 
later amended in respects no longer pertinent to the case. 
The court ruled that correctional officials had not applied the 
proper procedural and substantive standards in denying the 
inmates their request, and ordered compliance with those 
standards.

Two months later, the District Court entered an award of 
fees in favor of the attorneys for Reese and Stewart in the 
amount of $5,306.25. The Court of Appeals for the Sixth 
Circuit affirmed. 703 F. 2d 566 (1982). We granted cer-
tiorari, vacated the judgment, and remanded the case to 
the Court of Appeals for further consideration in light of 
Hensley v. Eckerhart, 461 U. S. 424 (1983). Rhodes v.



RHODES v. STEWART 3

1 Per Curiam

Stewart, 461 U. S. 952 (1983). On remand from the Court of 
Appeals, the District Court confirmed its earlier award.

None of the opinions or orders cited thus far made refer-
ence to, or showed awareness of, two salient facts: Reese 
died on February 18, 1979; and Stewart, the sole respondent 
now before us, was paroled on March 15, 1978, and given a 
final release from parole on January 17, 1980. In conse-
quence, when the District Court issued its original order on 
April 2, 1981, neither plaintiff was in the State’s custody. 
For reasons that remain unexplained, petitioners here did 
not raise this matter until their appeal of the District Court’s 
order after remand.

A divided Court of Appeals upheld the award of fees, con-
cluding that the mootness of the claim when the judgment 
was issued did not undermine respondent’s status as a pre-
vailing party eligible for attorney’s fees. Affirmance order, 
845 F. 2d 327 (1988). In an unpublished opinion, the major-
ity characterized the relief plaintiffs had received as declara-
tory relief. The panel majority noted our recent holding in 
Hewitt v. Helms, supra, that a plaintiff must receive some 
relief on the merits of his claim before he can be said to have 
prevailed within the meaning of § 1988. It observed, how-
ever, that the plaintiff in Hewitt, unlike Stewart, had not won 
a declaratory judgment, and concluded that the declaratory 
judgment issued in this case justified the granting of attor-
ney’s fees.

II
The Court of Appeals misapprehended our holding in 

Hewitt. Although the plaintiff in Hewitt had not won a de-
claratory judgment, nothing in our opinion suggested that 
the entry of such a judgment in a party’s favor automatically 
renders that party prevailing under § 1988. Indeed, we con-
firmed the contrary proposition:

“In all civil litigation, the judicial decree is not the end 
but the means. At the end of the rainbow lies not a 
judgment, but some action (or cessation of action) by the
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defendant that the judgment produces—the payment of 
damages, or some specific performance, or the termina-
tion of some conduct. Redress is sought through the 
court, but/rom the defendant. This is no less true of a 
declaratory judgment suit than of any other action. The 
real value of the judicial pronouncement—what makes it 
a proper judicial resolution of a ‘case or controversy’ 
rather than an advisory opinion—is in the settling of 
some dispute which affects the behavior of the defendant 
towards the plaintiff ” 482 U. S., at 761 (emphasis in 
original).

A declaratory judgment, in this respect, is no different from 
any other judgment. It will constitute relief, for purposes of 
§ 1988, if, and only if, it affects the behavior of the defendant 
toward the plaintiff. In this case, there was no such result. 
The lawsuit was not brought as a class action, but by two 
plaintiffs. A modification of prison policies on magazine sub-
scriptions could not in any way have benefited either plain-
tiff, one of whom was dead and the other released before the 
District Court entered its order. This case is thus controlled 
by our holding in Hewitt, where the fact that the respondent 
had “long since been released from prison” and “could not get 
redress” from any changes in prison policy caused by his law-
suit compelled the conclusion that he was ineligible for an 
award of fees. 482 U. S., at 763. The case was moot before 
judgment issued, and the judgment therefore afforded the 
plaintiffs no relief whatsoever. In the absence of relief, a 
party cannot meet the threshold requirement of § 1988 that 
he prevail, and in consequence he is not entitled to an award 
of attorney’s fees.

Certiorari is granted, and the decision of the Court of Ap-
peals is reversed.

It is so ordered.

Justi ce  Marshall , dissenting.
I continue to believe that it is unfair to litigants and dam-

aging to the integrity and accuracy of this Court’s decisions 
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to reverse a decision summarily without the benefit of full 
briefing on the merits of the question decided. Buchanan n . 
Stanships, Inc., 485 U. S. 265, 269-270 (1988) (Marshall , 
J., dissenting); Commissioner n . McCoy, 484 U. S. 3, 7-8 
(1987) (Marshal l , J., dissenting); Montana n . Hall, 481 
U. S. 400, 405-410 (1987) (Marshal l , J., dissenting).

The Rules of this Court urge litigants filing petitions for 
certiorari to focus on the exceptional need for this Court’s re-
view rather than on the merits of the underlying case. Sum-
mary disposition thus flies in the face of legitimate expecta-
tions of the parties seeking review by this Court and deprives 
them of the opportunity to argue the merits of their claim 
before judgment. Moreover, briefing on the merits leads to 
greater accuracy in our decisions and helps this Court to 
reduce as much as is humanly possible the inevitable inci-
dence of error in our opinions. Finally, the practice of sum-
mary disposition demonstrates insufficient respect for lower 
court judges and for our own dissenting colleagues on this 
Court.

It is my view that when the Court is considering summary 
disposition of a case, it should, at the very least, so inform 
the litigants and invite them to submit supplemental briefs on 
the merits. I remain unconvinced that this slight modifica-
tion of our practice would unduly burden the Court. The 
benefits of increasing the fairness and accuracy of our deci-
sionmaking and the value of according greater respect to our 
colleagues on this and other courts more than outweigh any 
burden associated with such a modest accommodation.

I dissent.

Justi ce  Blackm un , with whom Just ice  Brenn an  joins, 
dissenting.

Because courts usually do not award remedies in cases that 
are moot, the novel legal issues presented here do not require 
this Court’s plenary consideration, at least at this time. I 
therefore would just deny the petition for certiorari. Inas-
much, however, as the Court has chosen to grant the peti-
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tion, I would give the case plenary consideration with full 
briefing and argument. Because I believe that summary re-
versal is inappropriate, I dissent.

The Court summarily reverses the Court of Appeals’ judg-
ment for being contrary to “our holding in Hewitt [v. Helms, 
482 U. S. 755 (1987)],” ante, at 3. That case clearly does 
not control here. In Hewitt, the plaintiff never obtained a 
“formal judgment in his favor,” 482 U. S., at 761, and the 
question there was whether he nonetheless could qualify as a 
“prevailing party,” thereby making him eligible for attor-
ney’s fees under 42 U. S. C. § 1988. The Court ruled that he 
could not because nothing about his lawsuit changed the de-
fendants’ behavior towards him.

Here, however, respondent did obtain a “formal judgment 
in his favor,” although he no longer was incarcerated at the 
time. Thus, this case presents the question whether to be a 
“prevailing party” it is enough to win one’s lawsuit. Hewitt 
did not decide this question, nor could it have, since it did not 
concern a plaintiff who had obtained “all or some of the relief 
he sought through a judgment.” 482 U. S., at 760.

The Court quotes a passage from Hewitt and construes it 
as stating that the entry of a declaratory judgment, without 
practical consequences, would not suffice for the purposes of 
§ 1988. Ante, at 3-4. In context, however, this passage 
simply bolsters the Court’s point about when a nonfinal 
“statement of law” in a judicial opinion may be deemed the 
functional “equivalent of declaratory relief” under § 1988. 
482 U. S., at 761. Indeed, it would be ironic if this passage 
purported to resolve a question not before the Court in Hew-
itt, as it extols the “judicial pronouncement” limited to re-
solving the particular “case or controversy” at hand rather 
than rendering an “advisory opinion” on a question not pre-
sented by the facts of the immediate dispute. Ibid. Thus, I 
believe that the Hewitt opinion was not meant to tell us, or 
the Court of Appeals, how to decide this case. But even if it 
did, I would not summarily reverse the Court of Appeals on 
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this basis for the very reason that our own pronouncements 
lose their controlling authority when they attempt to decide 
questions not before the Court at the time.1

Quite apart from the Court’s interpretation of Hewitt, I 
have doubts about its interpretation of the term “prevailing 
party” in § 1988. In ordinary usage, “prevailing” means win-
ning. In the context of litigation, winning means obtaining a 
final judgment or other redress in one’s favor. While the 
victory in this case may have been an empty one, it was a vic-
tory nonetheless. In the natural use of our language, we 
often speak of victories that are empty, hollow, or Pyrrhic. 
Thus, there is nothing anomalous about saying that respond-
ent prevailed although he derived no tangible benefit from 
the judgment entered in his favor. Certainly the language 
of the statute does not so obviously compel a contrary conclu-
sion as to warrant summary reversal.1 2

It is true that respondent here should not have obtained his 
judgment, since his case had become moot. But the fact that 
a party should not have “prevailed” ordinarily would not de-
prive him of attorney’s fees.3 Perhaps an exception should 
be made when the defect in the judgment goes to the court’s 
jurisdiction, as mootness does, but the resolution of this issue 

1 See United States v. Hollywood Motor Car Co., 458 U. S. 263, 272, 275 
(1982) (dissenting opinion) (summary reversal is inappropriate when this 
Court’s prior precedents do not “mandate” or “compel” reversal). See also 
EEOC v. FLRA, 476 U. S. 19, 26, n. 5 (1986) (Stev en s , J., dissenting) 
(this Court customarily reserves summary dispositions for settled issues of 
law).

2 See Ganey v. Edwards, 759 F. 2d 337, 340 (CA4 1985) (plaintiff is enti-
tled to attorney’s fees simply because judgment was entered in his favor). 
In addition, other Courts of Appeals have held that a judgment of nominal 
damages suffices for § 1988. E. g., Skoda v. Fontani, 646 F. 2d 1193 (CA7 
1981); Perez v. University of Puerto Rico, 600 F. 2d 1 (CAI 1979).

3 For example, if a defendant failed to raise a statute of limitations de-
fense and the court entered a judgment for the plaintiff, and that judgment 
became final, I assume that the defendant later could not object to an 
award of attorney’s fees on the ground that the plaintiff should not have 
prevailed because his claim was barred by the statute of limitations.
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is not obvious.4 It surely is not one that should be decided 
without benefit of briefing and oral argument.

I dissent from the Court’s summary disposition of this 
case.

4Cf. Garrity v. Sununu, 752 F. 2d 727, 736, n. 8, 738 (CAI 1984) (an 
Eleventh Amendment issue not previously raised may not be used “to col-
laterally attack the court’s judgment solely for the purpose of avoiding pay-
ment of the fees award”) (footnote omitted).
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PENNSYLVANIA v. BRUDER

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPERIOR 
COURT OF PENNSYLVANIA

No. 88-161. Decided October 31, 1988

After his vehicle was stopped by a police officer, respondent Bruder took 
field sobriety tests and, in answer to questions, stated that he had been 
drinking. He failed the tests and was then arrested and given Miranda 
warnings. At his trial, his statements and conduct before arrest were 
admitted into evidence, and he was convicted of driving while under the 
influence of alcohol. The Pennsylvania Superior Court reversed the 
conviction on the ground that the statements that Bruder uttered during 
the roadside questioning were elicited through custodial interrogation 
and should have been suppressed for lack of Miranda warnings.

Held: Bruder was not entitled to a recitation of his constitutional rights 
prior to arrest, and his roadside responses to questioning were admissi-
ble. The rule of Berkemer v. McCarty, 468 U. S. 420—that ordinary 
traffic stops do not involve custody for the purposes of Miranda—gov-
erns this case. Although unquestionably a seizure, this stop had the 
same noncoercive aspects as the Berkemer detention: a single police offi-
cer asking Bruder a modest number of questions and requesting him to 
perform simple tests in a location visible to passing motorists.

Certiorari granted; 365 Pa. Super. 106, 528 A. 2d 1385, reversed.

Per  Curiam .
Because the decision of the Pennsylvania Superior Court in 

this case is contrary to Berkemer n . McCarty, 468 U. S. 420
(1984),  we grant the petition for a writ of certiorari and 
reverse.

In the early morning of January 19, 1985, Officer Steve 
Shallis of the Newton Township, Pennsylvania, Police De-
partment observed respondent Thomas Bruder driving very 
erratically along State Highway 252. Among other traffic 
violations, he ignored a red light. Shallis stopped Bruder’s 
vehicle. Bruder left his vehicle, approached Shallis, and 
when asked for his registration card, returned to his car to 
obtain it. Smelling alcohol and observing Bruder’s stum-
bling movements, Shallis administered field sobriety tests, 
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including asking Bruder to recite the alphabet. Shallis also 
inquired about alcohol. Bruder answered that he had been 
drinking and was returning home. Bruder failed the sobri-
ety tests, whereupon Shallis arrested him, placed him in the 
police car, and gave him Miranda warnings. Bruder was 
later convicted of driving under the influence of alcohol. At 
his trial, his statements and conduct prior to his arrest were 
admitted into evidence. On appeal, the Pennsylvania Supe-
rior Court reversed, 365 Pa. Super. 106, 528 A. 2d 1385 
(1987), on the ground that the above statements Bruder 
had uttered during the roadside questioning were elicited 
through custodial interrogation and should have been sup-
pressed for lack of Miranda warnings. The Pennsylvania 
Supreme Court denied the State’s appeal application.

In Berkemer v. McCarty, supra, which involved facts 
strikingly similar to those in this case, the Court concluded 
that the “noncoercive aspect of ordinary traffic stops prompts 
us to hold that persons temporarily detained pursuant to such 
stops are not ‘in custody’ for the purposes of Miranda.” Id., 
at 440. The Court reasoned that although the stop was 
unquestionably a seizure within the meaning of the Fourth 
Amendment, such traffic stops typically are brief, unlike a 
prolonged station house interrogation. Second, the Court 
emphasized that traffic stops commonly occur in the “pub-
lic view,” in an atmosphere far “less ‘police dominated’ 
than that surrounding the kinds of interrogation at issue in 
Miranda itself.” Id., at 438-439. The detained motorist’s 
“freedom of action [was not] curtailed to ‘a degree associated 
with formal arrest.’” Id., at 440 (citing California n . 
Beheler, 463 U. S. 1121, 1125 (1983)). Accordingly, he was 
not entitled to a recitation of his constitutional rights prior 
to arrest, and his roadside responses to questioning were 
admissible.1

‘We did not announce an absolute rule for all motorist detentions, 
observing that lower courts must be vigilant that police do not “delay 
formally arresting detained motorists, and . . . subject them to sustained
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The facts in this record, which Bruder does not contest, 
reveal the same noncoercive aspects as the Berkemer de-
tention: “a single police officer ask[ing] respondent a modest 
number of questions and request[ing] him to perform a 
simple balancing test at a location visible to passing motor-
ists.” 468 U. S., at 442 (footnote omitted).* 2 Accordingly, 
Berkemer’s rule, that ordinary traffic stops do not involve 
custody for purposes of Miranda, governs this case.3 The 
judgment of the Pennsylvania Superior Court that evidence 
was inadmissible for lack of Miranda warnings is reversed.

It is so ordered.

Justic e  Marshal l , dissenting.
1 agree with Justi ce  Ste vens  that the Court should not 

disturb the decision of the court below, and accordingly I join 
his dissent. I write separately to note my continuing belief 
that it is unfair to litigants and damaging to the integrity and 
accuracy of this Court’s decisions to reverse a decision sum-
marily without the benefit of full briefing on the merits of 

and intimidating interrogation at the scene of their initial detention.” 
Berkemer v. McCarty, 468 U. S. 420, 440 (1984).

2 Reliance on the Pennsylvania Supreme Court’s decision in Common-
wealth v. Meyer, 488 Pa. 297, 412 A. 2d 517 (1980), to which we referred in 
Berkemer, see 468 U. S., at 441, and n. 34, is inapposite. Meyer involved 
facts which we implied might properly remove its result from Berkemer1 s 
application to ordinary traffic stops; specifically, the motorist in Meyer 
could be found to have been placed in custody for purposes of Miranda 
safeguards because he was detained for over half an hour, and subjected to 
questioning while in the patrol car. Thus, we acknowledged Meyer's rele-
vance to the unusual traffic stop that involves prolonged detention. We 
expressly disapproved, however, the attempt to extrapolate from this sen-
sitivity to uncommon detention circumstances any general proposition that 
custody exists whenever motorists think that their freedom of action has 
been restricted, for such a rationale would eviscerate Berkemer altogether. 
See Berkemer, supra, at 436-437.

3 We thus do not reach the issue whether recitation of the alphabet in 
response to custodial questioning is testimonial and hence inadmissible 
under Miranda v. Arizona, 384 U. S. 436 (1966).



12 OCTOBER TERM, 1988

Stev en s , J., dissenting 488 U. S.

the question decided. Rhodes v. Stewart, ante, p. 1 (Mar -
shall , J., dissenting); Buchanan v. Stanships, Inc., 485 
U. S. 265, 269 (1988) (Marshal l , J., dissenting); Commis-
sioner v. McCoy, 484 U. S. 3, 7 (1987) (Marshal l , J., dis-
senting). I therefore dissent from the Court’s decision today 
to reverse summarily the decision below.

Justi ce  Steve ns , with whom Justic e  Marshal l  joins, 
dissenting.

The Court explains why it reverses the decision of the 
Superior Court of Pennsylvania in this drunken driving case, 
but it does not explain why it granted certiorari.

In Berkemer n . McCarty, 468 U. S. 420, 440-442 (1984), 
the Court concluded that Miranda warnings are not required 
during a traffic stop unless the citizen is taken into custody; 
that there is no bright-line rule for determining when deten-
tions short of formal arrest constitute custody; and that “the 
only relevant inquiry is how a reasonable man in the suspect’s 
position would have understood his situation,” 468 U. S., at 
442. The rule applied in Pennsylvania is strikingly similar to 
this Court’s statement in Berkemer. As the Pennsylvania 
Superior Court explained in this case:

“In Pennsylvania, ‘custodial interrogation does not 
require that police make a formal arrest, nor that the 
police intend to make an arrest. . . . Rather, the test of 
custodial interrogation is whether the individual being 
interrogated reasonably believes his freedom of action 
is being restricted.’ Commonwealth n . Meyer, 488 Pa. 
297, 307, 412 A. 2d 517, 521 (1980) (quoting Common-
wealth v. Brown, 473 Pa. 562, 570, 375 A. 2d 1260, 1264 
(1977). . . .

“In Commonwealth v. Meyer, the Pennsylvania Su-
preme Court ruled that the driver of a car involved in an 
accident who was suspected of driving under the influ-
ence of alcohol and who was told by police to wait at the 
scene until additional police arrived was in custody for 
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purposes of Miranda. The Meyer court reasoned that 
because the defendant had a reasonable belief that his 
freedom of action had been restricted, statements elic-
ited before he received his Miranda warnings should 
have been suppressed. 488 Pa. at 307, 412 A. 2d at 
522.” 365 Pa. Super. 106, 111-112, 528 A. 2d 1385, 1387 
(1987).

In its Berkemer opinion, this Court cited the Pennsylvania 
Supreme Court’s opinion in Commonwealth v. Meyer, 488 
Pa. 297, 412 A. 2d 517 (1980), with approval. 468 U. S., at 
441, n. 34. Thus, there appears to be no significant differ-
ence between the rule of law that is generally applied to traf-
fic stops in Pennsylvania and the rule that this Court would 
approve in other States.

There is, however, a difference of opinion on the question 
whether the rule was correctly applied in this case. The 
Superior Court of Pennsylvania was divided on the issue. 
See 365 Pa. Super., at 117, 528 A. 2d, at 1390 (Rowley, J., 
concurring and dissenting). It was therefore quite appropri-
ate for the prosecutor to seek review in the Supreme Court of 
Pennsylvania. That court summarily denied review without 
opinion. See 518 Pa. 635, 542 A. 2d 1365 (1988). That ac-
tion was quite appropriate for the highest court of a large 
State like Pennsylvania because such a court is obviously 
much too busy to review every arguable misapplication of 
settled law in cases of this kind.

For reasons that are unclear to me, however, this Court 
seems to welcome the opportunity to perform an error-
correcting function in cases that do not merit the attention of 
the highest court of a sovereign State. See, e. g., Florida v. 
Meyers, 466 U. S. 380 (1984) (per curiam); Illinois v. 
Batchelder, 463 U. S. 1112 (1983) (per curiam). Although 
there are cases in which “there are special and important rea-
sons” for correcting an error that is committed by another 
court, see this Court’s Rule 17.1, this surely is not such a 
case. The Court does not suggest that this case involves an 
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important and unsettled question of federal law or that there 
is confusion among the state and federal courts concerning 
what legal rules govern the application of Miranda to ordi-
nary traffic stops. Rather, the Court simply holds that 
the Superior Court of Pennsylvania misapplied our decision 
in Berkemer to “[t]he facts in this record.” Ante, at 11. 
In my judgment this Court’s scarce resources would be far 
better spent addressing cases that are of some general im-
portance “beyond the facts and parties involved,” Boag v. 
MacDougall, 454 U. S. 364, 368 (1982) (Rehnquist , J., dis-
senting), than in our acting as “self-appointed . . . super-
visors of the administration of justice in the state judicial 
systems,” Florida v. Meyers, 466 U. S., at 385 (Steve ns , J., 
dissenting).

Accordingly, because I would not disturb the decision of 
the Supreme Court of Pennsylvania—which, incidentally, is 
the court to which the petitioner asks us to direct the writ of 
certiorari—I respectfully dissent.
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TOWN OF HUNTINGTON et  al . v . HUNTINGTON 
BRANCH, NATIONAL ASSOCIATION FOR 

THE ADVANCEMENT OF COLORED 
PEOPLE, ET AL.

ON APPEAL FROM THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT

No. 87-1961. Decided November 7, 1988

The town of Huntington, N. Y., has a zoning classification permitting, inter 
alia, private construction of multifamily housing projects, but only in the 
town’s urban renewal area, where 52% of the residents are minorities. 
A private developer, after acquiring an option to purchase a site in a 98% 
white section of town zoned for single-family residences, requested the 
town board to amend the code to permit multifamily rental construction 
by private developers townwide. The board rejected this request. Ap-
pellees filed a complaint in the District Court against appellants alleging, 
among other things, that appellants had violated Title VIII of the Civil 
Rights Act of 1968 by refusing to amend the zoning code and by refusing 
to rezone the proposed building site. Appellants conceded that the fa-
cial challenge to the code should be evaluated under a disparate-impact 
standard. The District Court rejected appellees’ claims. However, the 
Court of Appeals reversed as to both claims, holding, with regard to the 
town’s failure to amend the zoning code, that appellees had established a 
prima facie case of discriminatory impact, which appellants had failed to 
rebut. It ordered the town to strike the zoning limitation from the code 
and to rezone the project site.

Held:
1. This Court expressly declines to review the judgment below insofar 

as it relates to the refusal to rezone the project site, because that portion 
of the case does not implicate this Court’s mandatory jurisdiction.

2. Since appellants conceded the applicability of the disparate-impact 
test, this Court does not decide whether that test is the appropriate one. 
Assuming that test applies, the Court is satisfied on this record that ap-
pellees have shown that the zoning restriction has a disparate impact, 
and that the justification proffered by appellants to rebut the prima facie 
case is inadequate.

844 F. 2d 926, affirmed.
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Per  Curiam .
The motion of New York Planning Federation for leave to 

file a brief as amicus curiae is granted.
The town of Huntington, N. Y., has about 200,000 resi-

dents, 95% of whom are white and less than 4% black. Al-
most three-fourths of the black population is clustered in six 
census tracts in the town’s Huntington Station and South 
Greenlawn areas. Of the town’s remaining 42 census tracts, 
30 are at least 99% white.

As part of Huntington’s urban renewal effort in the 1960’s, 
the town created a zoning classification (R-3M Garden Apart-
ment District) permitting construction of multifamily housing 
projects, but by § 198-20 of the Town Code, App. to Juris. 
Statement 94a, restricted private construction of such hous-
ing to the town’s “urban renewal area”—the section of the 
town in and around Huntington Station, where 52% of the 
residents are minorities. Although § 198-20 permits the 
Huntington Housing Authority (HHA) to build multifamily 
housing townwide, the only existing HHA project is within 
the urban renewal area.

Housing Help, Inc. (HHI), a private developer interested 
in fostering residential integration, acquired an option to 
purchase a site in Greenlawn/East Northport, a 98% white 
section of town zoned for single-family residences. On 
February 26, 1980, HHI requested the town board to com-
mit to amend §198-20 of the Town Code to permit multi-
family rental construction by a private developer. On Janu-
ary 6, 1981, the board formally rejected this request. On 
February 23, 1981, HHI, the Huntington Branch of the Na-
tional Association for the Advancement of Colored People 
(NAACP), and two black, low-income residents of Hunting-
ton (appellees) filed a complaint against the town and mem-
bers of the town board (appellants) in the Federal District 
Court for the Eastern District of New York, alleging, inter 
alia, that they had violated Title VIII of the Civil Rights Act 
of 1968 by (1) refusing to amend the zoning code to allow for
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private construction of multifamily housing outside the urban 
renewal zone and (2) refusing to rezone the proposed site to 
R-3M. Appellees asserted that both of these claims should 
be adjudicated under a disparate-impact standard. Appel-
lants agreed that the facial challenge to the ordinance should 
be evaluated on that basis, but maintained that the decision 
not to rezone the proposed project site should be analyzed 
under a discriminatory-intent standard.

Following a bench trial, the District Court rejected appel-
lees’ Title VIII claims. 668 F. Supp. 762 (EDNY 1987). 
The Court of Appeals for the Second Circuit reversed as to 
both claims. 844 F. 2d 926 (1988). The Court of Appeals 
held that, in order to establish a prima facie case, a Title VIII 
plaintiff need only demonstrate that the action or rule chal-
lenged has a discriminatory impact. As to the failure to 
amend the zoning ordinance (which is all that concerns us 
here), the court found discriminatory impact because a dis-
proportionately high percentage of households that use and 
that would be eligible for subsidized rental units are minor-
ities, and because the ordinance restricts private construc-
tion of low-income housing to the largely minority urban re-
newal area, which “significantly perpetuated segregation in 
the Town.” Id., at 938. The court declared that in order to 
rebut this prima facie case, appellants had to put forth “bona 
fide and legitimate” reasons for their action and had to dem-
onstrate that no “less discriminatory alternative can serve 
those ends.” Id., at 939. The court found appellants’ ra-
tionale for refusal to amend the ordinance—that the restric-
tion of multifamily projects to the urban renewal area would 
encourage developers to invest in a deteriorated and needy 
section of town—clearly inadequate. In the court’s view, 
that restriction was more likely to cause developers to invest 
in towns other than Huntington than to invest in Hunting-
ton’s depressed urban renewal area, and tax incentives would 
have been a more efficacious and less discriminatory means 
to the desired end.
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After concluding that appellants had violated Title VIII, 
the Court of Appeals directed Huntington to strike from 
§ 198-20 the restriction of private multifamily housing proj-
ects to the urban renewal area and ordered the town to re-
zone the project site to R-3M.

Huntington seeks review pursuant to 28 U. S. C. § 1254(2) 
on the basis that, in striking the zoning limitation from the 
Town Code, the Court of Appeals invalidated “a State statute 
. . . as repugnant to” Title VIII, a “la[w] of the United 
States.” Viewing the case as involving two separate claims, 
as presented by the parties and analyzed by the courts below, 
we note jurisdiction, but limit our review to that portion of 
the case implicating our mandatory jurisdiction. Thus, we 
expressly decline to review the judgment of the Court of Ap-
peals insofar as it relates to the refusal to rezone the project 
site.

Since appellants conceded the applicability of the disparate-
impact test for evaluating the zoning ordinance under Title 
VIII, we do not reach the question whether that test is the 
appropriate one. Without endorsing the precise analysis of 
the Court of Appeals, we are satisfied on this record that 
disparate impact was shown, and that the sole justification 
proffered to rebut the prima facie case was inadequate. The 
other points presented to challenge the court’s holding with 
regard to the ordinance do not present substantial federal 
questions. Accordingly, the judgment of the Court of Ap-
peals is

Affirmed.
Justic e White , Justi ce  Marshal l , and Justic e Ste -

vens  would note probable jurisdiction and set the case for 
oral argument.
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SHELL OIL CO. v. IOWA DEPARTMENT 
OF REVENUE

APPEAL FROM THE SUPREME COURT OF IOWA

No. 87-984. Argued October 4, 1988—Decided November 8, 1988

Between tax years 1977 and 1980, a portion of Shell Oil Company’s gross 
revenues was derived from the sale of oil and natural gas extracted from 
the Outer Continental Shelf (OCS). Shell sold all of its OCS gas directly 
at the OCS wellhead platform, but piped most of its OCS crude oil in-
land, where it was either sold to third parties or refined, which typically 
involved commingling it with non-OCS oil. Shell’s principal business in 
Iowa during the years at issue was the sale of oil and chemical products 
which were manufactured and refined elsewhere and included commin-
gled OCS oil. In computing its Iowa corporate income taxes for those 
years, Shell adjusted the apportionment formula the State uses to calcu-
late in-state taxable income—under which that portion of overall net in-
come that is “reasonably attributable to the trade or business within the 
state” is taxed—to exclude a figure which Shell claimed reflected income 
earned from the OCS. The Iowa formula had previously been upheld 
against Due Process and Commerce Clause challenges in Moorman Mfg. 
Co. v. Bair, 437 U. S. 267. The Iowa Department of Revenue rejected 
Shell’s modification of the formula and found the tax payments deficient, 
which decision was affirmed by a County District Court and by the Iowa 
Supreme Court. Both courts rejected Shell’s contention that the Outer 
Continental Shelf Lands Act (OCSLA) pre-empts Iowa’s apportionment 
formula and therefore prevents the State from taxing income earned 
from the sale of OCS oil and gas.

Held: The OCSLA does not prevent Iowa from including income earned 
from the sale of OCS oil and gas in its apportionment formula. In adopt-
ing for the OCS the civil and criminal laws of “each adjacent state,” 
the OCSLA does provide that “[s]tate taxation laws shall not apply” 
and further specifies that such adoption “shall never be interpreted as a 
basis for [a State’s] claiming any interest in [the OCS] or the revenues 
therefrom.” However, the above-quoted provisions, when read in the 
context of the entire section in which they appear, and the background 
and legislative history of the OCSLA, establish that Congress was ex-
clusively concerned with preventing adjacent States from asserting, on 
the basis of territorial claims, jurisdiction to assess on the OCS those 
direct taxes commonly imposed by States adjacent to offshore production 
sites, and did not intend to prohibit a State from taxing income from 
OCS-derived oil and gas provided that it does so pursuant to a constitu-
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tionally permissible apportionment scheme such as Iowa’s. The inclu-
sion of OCS-derived income in the unitary tax base of such a formula 
does not amount to extraterritorial taxation prohibited by the OCSLA. 
Shell’s argument that, even if the OCSLA allows a State to include in its 
preapportioned tax base the sales of OCS crude oil which occur off the 
OCS, the taxing State may not include in that base the value of the natu-
ral gas sales made at the OCS wellhead is rejected since, on its face, the 
OCSLA makes no such distinction and, in general, it is irrelevant for the 
makeup of the apportionment formula’s unitary tax base that third-party 
sales occur outside of the State. Pp. 24-31.

414 N. W. 2d 113, affirmed.

Mar sh all , J., delivered the opinion for a unanimous Court.

Kenneth S. Geller argued the cause for appellant. With 
him on the briefs were Mark I. Levy, Steven C. Stryker, Wil-
liam D. Peltz, and James W. Hall.

Harry M. Griger, Special Assistant Attorney General of 
Iowa, argued the cause for appellee. With him on the brief 
was Thomas J. Miller, Attorney General.

Deputy Solicitor General Wallace argued the cause for the 
United States as amicus curiae urging affirmance. With 
him on the brief were Solicitor General Fried, Assistant 
Attorney General Rose, Richard J. Lazarus, and Richard 
Farber*

*Briefs of amici curiae urging affirmance were filed for the State of 
New Jersey et al. by Cary Edwards, Attorney General of New Jersey, 
James J. Ciancia, Assistant Attorney General, and Mary R. Hamill and 
John P. Miscione, Deputy Attorneys General, and by the Attorneys Gen-
eral for their respective States as follows: Robert K. Corbin of Arizona, 
John Steven Clark of Arkansas, Duane Woodard of Colorado, James T. 
Jones of Idaho, J. Joseph Curran, Jr., of Maryland, Hubert H. Humphrey 
III of Minnesota, William L. Webster of Missouri, Mike Greely of Montana, 
Robert Abrams of New York, Nicholas J. Spaeth of North Dakota, Dave 
Frohnmayer of Oregon, and T. Travis Medlock of South Carolina; for the 
Florida Department of Revenue by Robert A. Butterworth, Attorney Gen-
eral of Florida, Joseph C. Mellichamp III, Assistant Attorney General, 
and Sharon A. Zahner; and for the Multistate Tax Commission by Eugene 
F. Corrigan.

John K. Van de Kamp, Attorney General of California, Robert F. Tyler, 
Supervising Deputy Attorney General, and Robert D. Milam, Deputy At-
torney General, filed a brief for the State of California as amicus curiae.
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Justic e  Marshal l  delivered the opinion of the Court.
In this appeal, we must decide whether the Outer Conti-

nental Shelf Lands Act (OCSLA), 67 Stat. 462, 43 U. S. C. 
§ 1331 et seq. (1982 ed. and Supp. Ill), prevents Iowa from 
including income earned from the sale of oil and gas extracted 
from the Outer Continental Shelf (OCS) in the apportionment 
formula it uses to calculate in-state taxable income. We hold 
that it does not.

I
Shell Oil Company (Shell) is a unitary business,1 incorpo-

rated in Delaware. Its activities include producing, trans-
porting, and marketing oil and gas and the products that are 
made from them. Shell extracts oil and gas not only within 
various States but also on the OCS, which is defined by the 
OCSLA as all those submerged lands three or more geo-
graphical miles from the United States coastline.1 2 Between 
1977 and 1980, the tax years at issue in this case, a portion of 
Shell’s gross revenues was derived from the sale of oil and 
gas extracted from the OCS and the sale of products made 
from OCS oil and gas.

During the years at issue, Shell sold all of its OCS natural 
gas directly at the wellhead platform located above the OCS. 
Nearly all of its OCS crude oil, by contrast, was transferred 
via pipelines to the continental United States, where Shell 
either sold it to third parties or refined it. The refining proc-
ess typically involves the commingling of OCS crude oil with 
crude oil purchased or drawn by Shell from other places. 

1 The Iowa Code defines a unitary business as one which is “carried on 
partly within and partly without a state where the portion of the business 
carried on within the state depends on or contributes to the business out-
side the state.” Iowa Code § 422.32(5) (1987).

2 The OCS includes “all submerged lands lying seaward and outside of 
the area of lands beneath navigable waters as defined in section 1301 of this 
title.” 43 U. S. C. § 1331. “[L]ands beneath navigable waters” include 
all submerged lands within three geographical miles of the coastline of the 
United States. § 1301.
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Thus, the original source of oil in any Shell-refined product is 
indeterminable.

Shell’s principal business in the State of Iowa during the 
years at issue was the sale of oil and chemical products which 
it had manufactured and refined outside of Iowa. These 
products included OCS crude oil that had been commingled 
with non-OCS crude oil.

Iowa imposes an income tax on corporations doing busi-
ness in Iowa. Iowa Code §422.33(2) (1987). For a unitary 
business like Shell, that income tax is determined by a 
single-factor apportionment formula based on sales. Under 
that formula, Iowa taxes the share of a corporation’s overall 
net income that is “reasonably attributable to the trade or 
business within the state.” Ibid? We have previously 
upheld Iowa’s sales-based apportionment formula against

8 Iowa Code § 422.33(2) (1987) provides, in pertinent part, as follows: 
“(2) If the trade or business of the corporation is carried on entirely within 
the state, the tax shall be imposed on the entire net income, but if the trade 
or business is carried on partly within and partly without the state, the tax 
shall be imposed only on the portion of the net income reasonably attribut-
able to the trade or business within the state, said net income attributable 
to the state to be determined as follows:

“(b)(4) Where income is derived from the manufacture or sale of tangible 
personal property, the part thereof attributable to business within the 
state shall be in that proportion which the gross sales made within the 
state bear to the total gross sales.”

Iowa defines income by reference to federal taxable income which it then 
adjusts under Iowa law. Iowa Code §§422.32(6) and (11) (1987).

Described as a formula, the method for calculating the portion of Shell’s 
total income which is subject to Iowa income tax is as follows:

I
lowa Gross Sales \ Federal Taxable
Total Gross Sales I x Income Adjusted = jowa income.

I per Iowa Law
/
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Due Process and Commerce Clause challenges in Moorman 
Manufacturing Co. v. Bair, 437 U. S. 267 (1978).

Between 1977 and 1980, Shell filed Iowa tax returns in 
which it adjusted the Iowa formula to exclude a figure which 
it stated reflected “income earned” from the OCS.4 The 
Iowa Department of Revenue audited Shell’s returns and 
rejected this modification. Accordingly, the Iowa Depart-
ment of Revenue found Shell’s tax payment deficient. Shell 
challenged that determination, claiming at a hearing before 
the Iowa Department of Revenue that inclusion of OCS- 
derived income in the tax base of Iowa’s apportionment 
formula violated the OCSLA. The hearing officer rejected 
that contention. Shell appealed to the Polk County Dis-
trict Court, which affirmed the administrative decision, No. 
AA952 (Oct. 3, 1986), App. to Juris. Statement 15a (Polk 
County opinion), and to the Iowa Supreme Court, which also 
affirmed. Kelly-Springfield Tire Co. v. Iowa State Board of 
Tax Review, 414 N. W. 2d 113 (1987).5 Both courts con-
cluded, based upon an examination of the text and history of 
the OCSLA, that the OCSLA did not pre-empt Iowa’s appor-
tionment formula. We noted probable jurisdiction, 484 
U. S. 1058 (1988), and now affirm.

4 Shell adjusted the Iowa formula, set out above, see n. 3, as follows:

Iowa Gross Sales Non-OCS Federal \
Total Gross Sales x Taxable Income I _ iowa income.
minus OCS “sales”. /

The OCS “sales” which Shell sought to deduct from the denominator of 
the sales ratio included both actual sales at the wellhead, which occur only 
in the case of gas, and, “sales” of oil, which, measured by an internal Shell 
accounting technique, record transfers between Shell divisions. Shell also 
sought to deduct the income from such sales from the income multiplier.

5 Shell’s appeal before the Iowa Supreme Court was consolidated with a 
tax appeal by Kelly-Springfield Tire.
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II
We have previously held that Iowa’s apportionment for-

mula is permissible under the Commerce Clause. Moorman 
Manufacturing Co. n . Bair, supra. Shell’s argument here is 
purely one of federal statutory pre-emption. It contends 
that, in passing the OCSLA, Congress intended to impose 
stricter requirements on a taxing State’s apportionment for-
mula than those imposed by the operation of the Commerce 
Clause alone. Shell points to the text and history of the 
OCSLA which it believes evince a clear congressional intent 
to preclude States from including in their apportionment for-
mulas income arising from the sale of OCS oil and gas. In 
assessing this claim, we review first the text and then the 
history of the OCSLA.

Shell’s argument is that the plain language of the OCSLA 
enacts an “absolute and categorical” prohibition on state tax-
ation of income arising from sales of OCS gas and oil. Brief 
for Appellant 13. Shell relies specifically on subsections 
1333(a)(2)(A) and (a)(3) which provide, in pertinent part, as 
follows:

“(2)(A) To the extent that they are applicable and not 
inconsistent with this subchapter or with other Federal 
laws and regulations . . . , the civil and criminal laws of 
each adjacent State ... are declared to be the law of the 
United States for that portion of the subsoil and seabed 
of the outer Continental Shelf, and artificial islands and 
fixed structures erected thereon, which would be within 
the area of the State if its boundaries were extended sea-
ward to the outer margin of the outer Continental Shelf 
.... All of such applicable laws shall be administered 
and enforced by the appropriate officers and courts of 
the United States. State taxation laws shall not apply 
to the outer Continental Shelf.
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“(3) The provisions of this section for adoption of State 
law as the law of the United States shall never be inter-
preted as a basis for claiming any interest in or jurisdic-
tion on behalf of any State for any purpose over the sea-
bed and subsoil of the outer Continental Shelf, or the 
property and natural resources thereof or the revenues 
therefrom” 43 U. S. C. §§ 1333(a)(2)(A) and (a)(3) (em-
phasis added).

It is, of course, well settled that “when a federal statute 
unambiguously forbids the States to impose a particular kind 
of tax . . . , courts need not look beyond the plain language of 
the federal statute to determine whether a state statute that 
imposes such a tax is pre-empted.” Aloha Airlines, Inc. n . 
Director of Taxation of Hawaii, 464 U. S. 7, 12 (1983). But 
the meaning of words depends on their context.6 Shell 
reads the italicized language above without reference to the 
statutory context when it argues that these statutory words 
ban States from including income from OCS oil and gas in an 
apportionment formula.

We believe that § 1333(a)(2)(A), read in its entirety, sup-
ports a narrower interpretation. Subsection 1333(a)(2)(A) 
begins by clarifying which laws will apply to offshore ac-
tivity on the OCS. It declares that the civil and criminal 
laws of the States adjacent to OCS sites will apply. Sub-
section 1333(a)(2)(A) goes on to create an exception to this 
general incorporation. It is highly significant to us that 
§ 1333(a)(2)(A) refers specifically to “adjacent State[s],” 43 
U. S. C. § 1333(a)(2)(A) (emphasis added). The subsequent 
reference in the subsection to “state taxation laws” can only 
be read in light of this antecedent reference to “adjacent 
State[s].” It is clearly included lest this federal incorpora-

6 As Judge Learned Hand so eloquently noted: “Words are not pebbles 
in alien juxtaposition; they have only a communal existence; and not only 
does the meaning of each interpenetrate the other, but all in their aggre-
gate take their purport from the setting in which they are used . . . .” 
NLRB v. Federbush Co., 121 F. 2d 954, 957 (CA2 1941).
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tion be deemed to incorporate as well the tax codes of adja-
cent States.

The ensuing subsection, 1333(a)(3), was similarly drafted 
to prevent tax claims by adjacent States. It states that the 
incorporation of state law “as the law of the United States” is 
never to be interpreted by the States whose law has been in-
corporated to give them jurisdiction over the property or 
revenues of the OCS.7 Reading the statutory provisions in 
the context of the entire section in which they appear, we 
therefore believe that in enacting subsections 1333(a)(2)(A) 
and 1333(a)(3), Congress had the more limited purpose of 
prohibiting adjacent States from claiming that it followed 
from the incorporation of their civil and criminal law that 
their tax codes were also directly applicable to the OCS.

The background and legislative history of the OCSLA con-
firm this textual reading and refute Shell’s view of broader 
pre-emption. The OCSLA grew out of a dispute, which first 
developed in the 1930’s, between the adjacent States and the 
Federal Government over territorial jurisdiction and owner-
ship of the OCS and, particularly, the right to lease the 
submerged lands for oil and gas exploration. S. Rep. No. 
133, 83d Cong., 1st Sess., 21 (1953). The adjacent States 
claimed jurisdiction over the submerged lands and their rich 
oil, gas, and mineral deposits, id., at 6, and some had even 
extended their territorial boundaries as far as the outer edge 
of the OCS. Id., at 11. After this Court, in a series of opin-
ions, ruled that the Federal Government, and not the adja-
cent States, had exclusive jurisdiction over the OCS, United 
States v. Louisiana, 339 U. S. 699, 705 (1950); United States

7 There is, in any event, evidence that the Senate thought that 
§ 1333(a)(2)(A) was intended to duplicate § 1333(a)(3)’s prohibition on adja-
cent state claims of interest in or jurisdiction over the OCS. The floor 
manager of the Senate bill, Senator Cordon, explained that the language of 
§ 1333(a)(2)(A) stating that “[s]tate taxation laws shall not apply to the 
outer Continental Shelf” was requested by the House conferees “in a 
superabundance of caution.” 99 Cong. Rec. 10471-10472 (1953). Accord-
ing to Senator Cordon, the language “adds nothing to and took nothing 
from the bill as it passed the Senate.” Ibid.
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v. Texas, 339 U. S. 707, 717-718 (1950); United States v. 
California, 332 U. S. 19, 38-39 (1947), Congress, in 1953, 
passed the OCSLA.

In passing the OCSLA, Congress intended to provide “for 
the orderly development of offshore resources.” United 
States v. Maine, 420 U. S. 515, 527 (1975). Congress was 
concerned with defining territorial jurisdiction between the 
adjacent States and the Federal Government as to the sub-
merged lands, particularly with reference to leasing oil and 
gas rights. The OCSLA states that “the subsoil and seabed 
of the outer Continental Shelf appertain to the United States 
and are subject to its jurisdiction, control, and power of dis-
position . . . .” 43 U. S. C. § 1332. Thus, “[b]y passing the 
OCS Act, Congress ‘emphatically implemented its view that 
the United States has paramount rights to the seabed beyond 
the three-mile limit . . . .’” Maryland v. Louisiana, 451 
U. S. 725, 752-753, n. 26 (1981) (quoting United States v. 
Maine, supra, at 526).

Once the Court ruled that the OCS was subject to the ex-
clusive jurisdiction and control of the Federal Government, 
Congress was faced with the problem of which civil and crimi-
nal laws should govern activity on the OCS sites. The Con-
stitution and the laws of the United States were extended 
to cover the OCS. 43 U. S. C. § 1333(a)(2)(A). Congress 
recognized, however, that because of its interstitial nature, 
federal law would not provide a sufficiently detailed legal 
framework to govern life on “the miraculous structures which 
will rise from the sea bed of the [OCS].” Christopher, The 
Outer Continental Shelf Lands Act: Key to a New Frontier, 6 
Stan. L. Rev. 23, 37 (1953).8 The problem before Congress 
was to incorporate the civil and criminal laws of the adjacent

8 Christopher noted that the “whole circle of legal problems” typically 
resolved under state law could arise on the OCS, because the large crews 
working on the great offshore structures would “die, leave wills, and pay 
taxes. They will fight, gamble, borrow money, and perhaps even kill. 
They will bargain over their working conditions and sometimes they will be 
injured on the job.” 6 Stan. L. Rev., at 37.
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States, and yet, at the same time, reflect the strong congres-
sional decision against allowing the adjacent States a direct 
share in the revenues of the OCS, by making it clear that state 
taxation codes were not to be incorporated. Id., at 37, 41.

In debates over the OCSLA, representatives of the adja-
cent States had argued that, despite exclusive federal juris-
diction over the OCS, their States should retain an interest 
in direct revenues from the OCS, and that they should be 
allowed the power to tax OCS production and activity extra-
territorially. In particular, Senator Long of Louisiana ar-
gued that the adjacent States should have a share of OCS 
revenues since they would be providing services to OCS 
workers. S. Rep. No. 411, 83d Cong., 1st Sess., 67 (1953) 
(minority report of Sen. Long); see also 99 Cong. Rec. 7261 
(1953) (remarks of Sen. Long).

Opponents of such adjacent-state extraterritorial taxation 
argued that extending the adjacent States’ power to tax be-
yond their borders would be “unconstitutional,” 99 Cong. 
Rec. 2506 (1953) (remarks of Rep. Celler); id., at 2524 (re-
marks of Rep. Machrowicz); id., at 2571-2572 (remarks of 
Rep. Keating), and that it would confer a windfall benefit 
upon the few adjacent States at the expense of the inland 
States. Id., at 2523 (remarks of Rep. Rodino); id., at 2524 
(remarks of Rep. Machrowicz).

In the House, the Representatives of the adjacent States 
pressed for the inclusion of language in the OCSLA authoriz-
ing them to collect severance and production taxes. The 
House version of the bill, as reported out of Subcommittee 
No. 1 of the House Judiciary Committee, contained the pres-
ent language prohibiting direct taxation by adjacent States. 
See 99 Cong. Rec. 2571 (1953) (remarks of Rep. Keating). 
The House Judiciary Committee amended the subsection to 
allow adjacent States to collect severance and production 
taxes. Ibid. See also, H. R. 4198, 83d Cong., 1st Sess. 
§8(a) (1953). On the House floor, however, that provision 
was deleted and replaced by the prohibition on state taxation
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which appears in 43 U. S. C. § 1333(a)(2)(A). 99 Cong. Rec. 
2569, 2571-2573 (1953).

There is no reliable support in the legislative history of 
the OCSLA for Shell’s view that state income taxes are 
pre-empted. During a long speech criticizing the OCSLA 
because it prevented the adjacent States from imposing sev-
erance and production taxes, Senator Long mentioned, in 
passing, that employers on the OCS would not be subject to 
the state corporate profits tax. See S. Rep. No. 411, supra, 
at 67; see also 99 Cong. Rec. 7261 (1953). Shell, however, is 
unable to point to any other reference in the legislative his-
tory to corporate income taxes beyond this one remark by a 
vocal opponent of the OCSLA. This Court does not usually 
accord much weight to the statements of a bill’s opponents. 
“ ‘[T]he fears and doubts of the opposition are no authorita-
tive guide to the construction of legislation.’” Gulf Offshore 
Co. v. Mobil Oil Corp., 453 U. S. 473, 483 (1981) (quoting 
Schwegmann Bros. v. Calvert Distillers Corp., 341 U. S. 
384, 394 (1951)). Moreover, Senator Long’s remarks were 
apparently premised on the assumption that the private les-
sees on the OCS would not also engage in business activities 
within the taxing State’s borders. See 99 Cong. Rec. 7261 
(1953); S. Rep. No. 411, supra, at 67. Finally, it is entirely 
possible that Senator Long was referring to a corporate in-
come tax which, unlike Iowa’s, was not measured by an ap-
portionment formula. See Texas Co. n . Cooper, 236 La. 380, 
107 So. 2d 676 (1958) (Louisiana tax collector has statutory 
power to determine an oil company’s income by separate ac-
counting rather than statutory apportionment method). We 
therefore find that Shell’s reliance on an isolated statement 
by Senator Long is misplaced.

In sum, the language, background, and history of the 
OCSLA leave no doubt that Congress was exclusively con-
cerned with preventing the adjacent States from asserting, 
on the basis of territorial claims, jurisdiction to assess direct
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taxes on the OCS.9 We believe that Congress primarily in-
tended to prohibit those direct taxes commonly imposed by 
States adjacent to offshore production sites: for example, 
severance and production taxes. See Maryland v. Louisi-
ana, 451 U. S., at 753, n. 26 (“It is clear that a State has no 
valid interest in imposing a severance tax on federal OCS 
land”).10 This prohibition is a far cry from prohibiting a 
State from including income from OCS-derived oil and gas in 
a constitutionally permissible apportionment scheme.

Shell’s argument hinges on the mistaken premise that in-
cluding OCS-derived income in the preapportionment tax 
base is tantamount to the direct taxation of OCS production. 
But income that is included in the preapportionment tax base 
is not, by virtue of that inclusion, taxed by the State. Only 
the fraction of total income that the apportionment formula 
determines (by multiplying the income tax base by the appor-
tionment fraction) to be attributable to Iowa’s taxing jurisdic-
tion is taxed by Iowa. As our Commerce Clause analysis of 
apportionment formulas has made clear, the inclusion of in-

9 Shell’s reliance on the fact that the OCS is an exclusive federal enclave 
is misplaced. Iowa is not attempting to tax property within the OCS. 
White Mountain Apache Tribe v. Bracker, 448 U. S. 136 (1980). Nor does 
any policy of the OCSLA prevent States from including OCS-derived in-
come in a constitutionally permissible apportionment formula. Ramah 
Navajo School Bd., Inc. v. Bureau of Revenue of New Mexico, 458 U. S. 
832 (1982).

10 Although aimed specifically at the adjacent States, the prohibition 
against direct taxes obviously also applies to inland States, like Iowa. Be-
fore this Court’s rulings and passage of the OCSLA, the adjacent States 
could conceivably have claimed the right to impose a severance or produc-
tion tax based on oil and gas removed from the OCS, on the grounds that 
their territorial boundaries extended, or should be deemed to extend, far 
out into the ocean. Iowa, or any landlocked State, would have appeared 
foolish in making such a claim. After the passage of the OCSLA, both the 
adjacent and the landlocked States are precluded from imposing such taxes 
on OCS activities. See Polk County opinion, at 4. Likewise, both adja-
cent and landlocked States may include income from OCS-derived oil and 
gas in an otherwise constitutionally permissible apportionment formula.
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come in the preapportioned tax base of a state apportionment 
formula does not amount to extraterritorial taxation. This 
Court has repeatedly emphasized that the function of an 
apportionment formula is to determine the portion of a uni-
tary business’ income that can be fairly attributed to in-state 
activities. Exxon Corp. v. Wisconsin Dept, of Revenue, 447 
U. S. 207, 219 (1980); Mobil Oil Corp. v. Commissioner of 
Taxes of Vermont, 445 U. S. 425, 440 (1980). Thus, Shell’s 
claim that Iowa is taxing income attributable to the OCS can-
not be squared with its concession that Iowa’s apportionment 
formula is consistent with the Commerce Clause.

A contrary result—forbidding the inclusion of income from 
OCS-derived oil and gas in Iowa’s apportionment formula— 
would give oil companies doing business on the OCS a sig-
nificant exemption from corporate income taxes in all States 
which measure corporate income with an apportionment for-
mula. Congress has the power to confer such an exemption, 
of course, but we find no evidence that it intended to do so in 
the OCSLA.

Finally, we reject a secondary argument made by Shell. 
It argues that even if the OCSLA allows a State to include in 
its preapportioned tax base the sales of OCS crude oil which 
occur off the OCS, the taxing State may not include in that 
base income from the natural gas sales made at the OCS well-
head. On its face, the OCSLA makes no such distinction 
and, in general, it is irrelevant for the makeup of the appor-
tionment formula’s unitary tax base that third-party sales 
occur outside of the State. See Exxon Corp., supra, at 
228-229. Actual sales on the OCS (as opposed to internal ac-
counting sales) are not taxed directly by any State because 
they are not included in the numerator of the sales ratio. 
See n. 3, supra. From the inclusion of such sales in the 
apportionment formula’s tax base, it does not follow that the 
dollar amount derived from the formula (which is a fraction of 
the unitary tax base) includes income not fairly attributable 
to Iowa.
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Ill
For the reasons set out above, we reject Shell’s argument 

that Congress intended, when it passed the OCSLA, to pro-
hibit the inclusion, in a constitutionally permissible appor-
tionment formula, of income from OCS oil and gas. We hold 
that the OCSLA prevents any State, adjacent or inland, from 
asserting extraterritorial taxing jurisdiction over OCS lands 
but that the inclusion of income derived from the OCS in the 
unitary tax base of a constitutionally permissible apportion-
ment formula does not amount to extraterritorial taxation by 
the taxing State. Accordingly, the judgment of the Iowa 
Supreme Court is hereby affirmed.

It is so ordered.
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Arkansas’ habitual criminal statute provides that a defendant who is con-
victed of a class B felony may be sentenced to an enhanced term of im-
prisonment if the State proves beyond a reasonable doubt, at a separate 
sentencing hearing, that he has at least four prior felony convictions. 
At respondent’s sentencing hearing following his guilty plea to a class B 
felony, the State introduced certified copies of four prior felony convic-
tions, one of which, unbeknownst to the prosecutor, had been pardoned 
by the Governor. The case was submitted to the jury, which found that 
the State had met its burden of proving four prior felony convictions and 
imposed an enhanced sentence. Several years later, respondent sought 
a writ of habeas corpus in the United States District Court, contending 
that the enhanced sentence was invalid because one of the convictions 
used to support it had been pardoned. The District Court determined 
that the conviction in question had in fact been pardoned and set aside 
the enhanced sentence. The District Court then held, in reliance on 
Burks v. United States, 437 U. S. 1 (1978), that the Double Jeopardy 
Clause prohibited the State from attempting to resentence respondent as 
a habitual offender on the basis of another prior conviction not offered 
or admitted at the initial sentencing hearing. The Court of Appeals 
affirmed, reasoning that the pardoned conviction was inadmissible under 
state law, and that the Double Jeopardy Clause forbade retrial because 
the remaining evidence adduced at trial was legally insufficient to sus-
tain the jury’s verdict of enhancement.

Held: When a reviewing court determines that a defendant’s conviction 
must be set aside because certain evidence was erroneously admitted 
against him, and further finds that once that evidence is discounted, 
there is insufficient evidence to support the conviction, the Double Jeop-
ardy Clause does not forbid his retrial so long as the sum of the evidence 
offered by the State and admitted by the trial court—whether errone-
ously or not—would have been sufficient to sustain a guilty verdict. 
The general rule is that the Double Jeopardy Clause does not preclude 
the retrial of a defendant who succeeds in getting his conviction set aside 
for such “trial errors” as the incorrect receipt or rejection of evidence. 
The Burks exception to that rule is based on the view that a reversal for 
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evidentiary insufficiency is the functional equivalent of a trial court’s 
granting a judgment of acquittal at the close of all the evidence. Be-
cause a trial court in passing on such a motion considers all of the evi-
dence it has admitted, it must be this same quantum of evidence which is 
considered in deciding whether retrial is permissible under the Double 
Jeopardy Clause. Permitting retrial in this instance is not the sort 
of oppression at which the Double Jeopardy Clause is aimed, but simply 
affords the defendant an opportunity to obtain a fair adjudication of his 
guilt free from error. Pp. 38-42.

828 F. 2d 446, reversed.

Reh nqu ist , C. J., delivered the opinion of the Court, in which Whit e , 
Stev en s , O’Conn or , Sca lia , and Ken ne dy , JJ., joined. Mar sh all , 
J., filed a dissenting opinion, in which Bre nn an  and Blac km un , JJ., 
joined, post, p. 42.

J. Steven Clark, Attorney General of Arkansas, argued 
the cause for petitioner. With him on the briefs was Clint 
Miller, Assistant Attorney General.

John Wesley Hall, Jr., by appointment of the Court, 485 
U. S. 956, argued the cause and filed a brief for respondent.

Chief  Justic e Rehn qui st  delivered the opinion of the 
Court.

In this case a reviewing court set aside a defendant’s con-
viction of enhanced sentence because certain evidence was 
erroneously admitted against him, and further held that the 
Double Jeopardy Clause forbade the State to retry him as a 
habitual offender because the remaining evidence adduced at 
trial was legally insufficient to support a conviction. Noth-
ing in the record suggests any misconduct in the prosecutor’s 
submission of the evidence. We conclude that in cases such 
as this, where the evidence offered by the State and admitted 
by the trial court—whether erroneously or not—would have 
been sufficient to sustain a guilty verdict, the Double Jeop-
ardy Clause does not preclude retrial.

Respondent Johnny Lee Nelson pleaded guilty in Arkansas 
state court to burglary, a class B felony, and misdemeanor 
theft. He was sentenced under the State’s habitual criminal 
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statute, which provides that a defendant who is convicted of a 
class B felony and “who has previously been convicted of. . . 
[or] found guilty of four [4] or more felonies,” may be sen-
tenced to an enhanced term of imprisonment of between 20 
and 40 years. Ark. Stat. Ann. §41-1001(2)(b) (1977) (cur-
rent version at Ark. Code Ann. § 5-4-501 (1987)). To have a 
convicted defendant’s sentence enhanced under the statute, 
the State must prove beyond a reasonable doubt, at a sepa-
rate sentencing hearing, that the defendant has the requisite 
number of prior felony convictions. §41-1005 (current ver-
sion at Ark. Code Ann. §5-4-502 (1987)); §41-1003 (current 
version at Ark. Code Ann. §5-4-504 (1987)). Section 
41-1003 of the statute sets out the means by which the pros-
ecution may prove the prior felony convictions, providing 
that “[a] previous conviction or finding of guilt of a felony 
may be proved by any evidence that satisfies the trier of fact 
beyond a reasonable doubt that the defendant was convicted 
or found guilty,” and that three types of documents, includ-
ing “a duly certified copy of the record of a previous convic-
tion or finding of guilt by a court of record,” are “sufficient to 
support a finding of a prior conviction or finding of guilt.” 
§41-1003 (current version at Ark. Code Ann. §5-4-504 
(1987)).1 The defendant is entitled to challenge the State’s 
evidence of his prior convictions and to rebut it with evidence 

1 Ark. Stat. Ann. § 41-1003 (1977) provided as follows:
“. . . A previous conviction or finding of guilt of a felony may be proved 

by any evidence that satisfies the trier of fact beyond a reasonable doubt 
that the defendant was convicted or found guilty. The following are suffi-
cient to support a finding of a prior conviction or finding of guilt:

“(1) a duly certified copy of the record of a previous conviction or finding 
of guilt by a court of record; or

“(2) a certificate of the warden or other chief officer of a penal institution 
of this state or of another jurisdiction, containing the name and finger-
prints of the defendant, as they appear in the records of his office; or

“(3) a certificate of the chief custodian of the records of the United 
States Department of Justice, containing the name and fingerprints of the 
defendant as they appear in the records of his office.”
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of his own. § 41-1005(2) (current version at Ark. Code Ann. 
§5-4-502(2) (1987)).

At respondent’s sentencing hearing, the State introduced, 
without objection from the defense, certified copies of four 
prior felony convictions. Unbeknownst to the prosecutor, 
one of those convictions had been pardoned by the Governor 
several years after its entry. Defense counsel made no ob-
jection to the admission of the pardoned conviction, because 
he too was unaware of the Governor’s action. On cross- 
examination, respondent indicated his belief that the convic-
tion in question had been pardoned. The prosecutor sug-
gested that respondent was confusing a pardon with a 
commutation to time served. Under questioning from the 
court, respondent agreed that the conviction had been com-
muted rather than pardoned, and the matter was not pursued 
any further.2 The case was submitted to the jury,3 which 
found that the State had met its burden of proving four prior 
convictions and imposed an enhanced sentence. The state 
courts upheld the enhanced sentence on both direct and col-
lateral review, despite respondent’s protestations that one of 
the convictions relied upon by the State had been pardoned.4

2 There is no indication that the prosecutor knew of the pardon and was 
attempting to deceive the court. We therefore have no occasion to con-
sider what the result would be if the case were otherwise. Cf. Oregon v. 
Kennedy, 456 U. S. 667 (1982).

3 Prior to 1981, the Arkansas statute assigned responsibility for deter-
mining whether the State had proved the requisite number of prior convic-
tions to the jury. Ark. Stat. Ann. §41-1005 (1977). In 1981, the Arkan-
sas General Assembly amended the statute to reassign this responsibility 
to the trial court. 1981 Ark. Gen. Acts 252 (Feb. 27, 1981) (codified at 
Ark. Stat. Ann. § 41-1005 (Supp. 1985) (current version at Ark. Code Ann. 
§5-4-502 (1987))). Though respondent’s trial took place after the 1981 
amendments became effective, the trial court, evidently unaware of the 
amendments, permitted the jury to make the factual finding as to the num-
ber of prior convictions proved by the State. No objection was made by 
either side, and the error has no bearing on the double jeopardy issue be-
fore us.

4 Respondent challenged the use of the pardoned conviction to enhance 
his sentence on direct appeal. The Arkansas Court of Appeals rejected



LOCKHART v. NELSON 37

33 Opinion of the Court

Several years later, respondent sought a writ of habeas 
corpus in the United States District Court, contending once 
again that the enhanced sentence was invalid because one of 
the prior convictions used to support it had been pardoned. 
When an investigation undertaken by the State at the Dis-
trict Court’s request revealed that the conviction in question 
had in fact been pardoned, the District Court declared the en-
hanced sentence to be invalid. The State announced its in-
tention to resentence respondent as a habitual offender, 
using another prior conviction not offered or admitted at the 
initial sentencing hearing, and respondent interposed a claim 
of double jeopardy. After hearing arguments from counsel, 
the District Court decided that the Double Jeopardy Clause 
prevented the State from attempting to resentence respond-
ent as a habitual offender on the burglary charge. 641 F. 
Supp. 174 (ED Ark. 1986).* 5 The Court of Appeals for the 
Eighth Circuit affirmed. 828 F. 2d 446 (1987). The Court 
of Appeals reasoned that the pardoned conviction was not ad-
missible under state law, and that “[w]ithout [it], the state 
has failed to provide sufficient evidence” to sustain the en-
hanced sentence. Id., at 449-450. We granted certiorari to 
review this interpretation of the Double Jeopardy Clause. 
485 U. S. 904 (1988).6

this claim because of respondent’s failure to make a contemporaneous ob-
jection to the use of that conviction. Nelson v. State, No. CA CR 83-150 
(May 2, 1984), App. 13. Respondent later petitioned the Arkansas 
Supreme Court for postconviction relief, which was denied on the ground 
that respondent’s “bare assertion” of a pardon, unsupported by any factual 
evidence, was an insufficient basis on which to grant relief. Nelson v. 
State, No. CR 84-133 (Nov. 19, 1984), App. 15.

5 The District Court made clear, however, that the Double Jeopardy 
Clause did not prevent the State from resentencing respondent for the 
class B felony itself, under the sentencing rules applicable in the absence of 
proof of habitual criminal status. See 641 F. Supp., at 186.

6 The State has attacked the ruling below on a single ground: that the 
defect in respondent’s first sentence enhancement proceeding does not bar 
retrial. To reach this question, we would ordinarily have to decide two 
issues which are its logical antecedents: (1) whether the rule that the Dou-
ble Jeopardy Clause limits the State’s power to subject a defendant to sue- 
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The Double Jeopardy Clause of the Fifth Amendment, 
made applicable to the States through the Fourteenth 
Amendment, see Benton v. Maryland, 395 U. S. 784 (1969), 
provides that no person shall “be subject for the same offence 
to be twice put in jeopardy.” It has long been settled, how-
ever, that the Double Jeopardy Clause’s general prohibition 
against successive prosecutions does not prevent the govern-
ment from retrying a defendant who succeeds in getting his 
first conviction set aside, through direct appeal or collateral 
attack, because of some error in the proceedings leading to 
conviction. United States v. Ball, 163 U. S. 662 (1896) (re-
trial permissible following reversal of conviction on direct ap-
peal); United States v. Tateo, 377 U. S. 463 (1964) (retrial 
permissible when conviction declared invalid on collateral at-
tack). This rule, which is a “well-established part of our con-
stitutional jurisprudence,” id., at 465, is necessary in order to 
ensure the “sound administration of justice”:

“Corresponding to the right of an accused to be given a 
fair trial is the societal interest in punishing one whose 
guilt is clear after he has obtained such a trial. It would 
be a high price indeed for society to pay were every ac-
cused granted immunity from punishment because of any 
defect sufficient to constitute reversible error in the pro-
ceedings leading to conviction.” Id., at 466.

cessive capital sentencing proceedings, see Bullington v. Missouri, 451 
U. S. 430 (1981), carries over to noncapital sentencing proceedings, see 
North Carolina v. Pearce, 395 U. S. 711, 720 (1969); and (2) whether the 
rule that retrial is prohibited after a conviction is set aside by an appellate 
court for evidentiary insufficiency, see Burks v. United States, 437 U. S. 1 
(1978), is applicable when the determination of evidentiary insufficiency is 
made instead by a federal habeas court in a collateral attack on a state con-
viction, see Justices of Boston Municipal Court v. Lydon, 466 U. S. 294 
(1984). The courts below answered both questions in the affirmative, and 
the State has conceded both in its briefs and at oral argument the validity 
of those rulings. We therefore assume, without deciding, that these two 
issues present no barrier to reaching the double jeopardy claim raised 
here.
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Permitting retrial after a conviction has been set aside also 
serves the interests of defendants, for “it is at least doubtful 
that appellate courts would be as zealous as they now are in 
protecting against the effects of improprieties at the trial or 
pretrial stage if they knew that reversal of a conviction would 
put the accused irrevocably beyond the reach of further pros-
ecution.” Ibid.

In Burks v. United States, 437 U. S. 1 (1978), we recog-
nized an exception to the general rule that the Double Jeop-
ardy Clause does not bar the retrial of a defendant who has 
succeeded in getting his conviction set aside for error in the 
proceedings below. Burks held that when a defendant’s con-
viction is reversed by an appellate court on the sole ground 
that the evidence was insufficient to sustain the jury’s ver-
dict, the Double Jeopardy Clause bars a retrial on the same 
charge. Id., at 18; see Greene v. Massey, 437 U. S. 19, 24 
(1978); Hudson v. Louisiana, 450 U. S. 40, 42-43 (1981).

Burks was based on the view that an appellate court’s re-
versal for insufficiency of the evidence is in effect a deter-
mination that the government’s case against the defendant 
was so lacking that the trial court should have entered a judg-
ment of acquittal, rather than submitting the case to the 
jury. Burks, 437 U. S., at 16-17. Because the Double 
Jeopardy Clause affords the defendant who obtains a judg-
ment of acquittal at the trial level absolute immunity from 
further prosecution for the same offense, it ought to do the 
same for the defendant who obtains an appellate determina-
tion that the trial court should have entered a judgment of 
acquittal. Id., at 10-11, 16. The fact that the determina-
tion of entitlement to a judgment of acquittal is made by the 
appellate court rather than the trial court should not, we 
thought, affect its double jeopardy consequences; to hold oth-
erwise “would create a purely arbitrary distinction” between 
defendants based on the hierarchical level at which the deter-
mination was made. Id., at 11.
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The question presented by this case—whether the Double 
Jeopardy Clause allows retrial when a reviewing court deter-
mines that a defendant’s conviction must be reversed because 
evidence was erroneously admitted against him, and also con-
cludes that without the inadmissible evidence there was in-
sufficient evidence to support a conviction—was expressly 
reserved in Greene v. Massey, supra, at 26, n. 9, decided the 
same day as Burks. We think the logic of Burks requires 
that the question be answered in the affirmative.

Burks was careful to point out that a reversal based solely 
on evidentiary insufficiency has fundamentally different im-
plications, for double jeopardy purposes, than a reversal 
based on such ordinary “trial errors” as the “incorrect receipt 
or rejection of evidence.” 437 U. S., at 14-16. While the 
former is in effect a finding “that the government has failed 
to prove its case” against the defendant, the latter “implies 
nothing with respect to the guilt or innocence of the defend-
ant,” but is simply “a determination that [he] has been con-
victed through a judicial process which is defective in some 
fundamental respect.” Id., at 15 (emphasis added).

It appears to us to be beyond dispute that this is a situation 
described in Burks as reversal for “trial error”—the trial 
court erred in admitting a particular piece of evidence, and 
without it there was insufficient evidence to support a judg-
ment of conviction. But clearly with that evidence, there 
was enough to support the sentence: the court and jury had 
before them certified copies of four prior felony convictions, 
and that is sufficient to support a verdict of enhancement 
under the statute. See Ark. Stat. Ann. §41-1003 (1977) 
(current version at Ark. Code Ann. § 5-4-504 (1987)). The 
fact that one of the convictions had been later pardoned by 
the Governor vitiated its legal effect, but it did not deprive 
the certified copy of that conviction of its probative value 
under the statute.7 It is quite clear from our opinion in 

7 We are not at all sure that the Court of Appeals was correct to de-
scribe the evidence of this conviction as “inadmissible,” in view of the Ar-
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Burks that a reviewing court must consider all of the evi-
dence admitted by the trial court in deciding whether retrial 
is permissible under the Double Jeopardy Clause—indeed, 
that was the ratio decidendi of Burks, see 437 U. S., at 
16-17—and the overwhelming majority of appellate courts 
considering the question have agreed.8 The basis for the 
Burks exception to the general rule is that a reversal for in-
sufficiency of the evidence should be treated no differently 
than a trial court’s granting a judgment of acquittal at the 
close of all the evidence. A trial court in passing on such a 

kansas statutory provision and the colloquy between court, counsel, and 
defendant referred to above. Evidence of the disputed conviction was in-
troduced, and it was mistakenly thought by all concerned that the convic-
tion had not been pardoned. Several years later it was discovered that the 
conviction had in fact been pardoned; the closest analogy would seem to be 
that of “newly discovered evidence.” For purposes of our decision, how-
ever, we accept the characterization of the Court of Appeals.

8 See, e. g., United States v. Gonzalez-Sanchez, 825 F. 2d 572, 588, 
n. 57 (CAI 1987); United States v. Hodges, 770 F. 2d 1475, 1477-1478 (CA9 
1985); Webster v. Duckworth, 767 F. 2d 1206, 1214-1216 (CA7 1985); 
United States v. Marshall, 762 F. 2d 419, 423 (CA5 1985); United States 
v. Bibbero, 749 F. 2d 581, 586, n. 3 (CA9 1984); United States v. Key, 725 
F. 2d 1123, 1127 (CA7 1984); United States v. Tranowski, 702 F. 2d 668, 
671 (CA7 1983), cert, denied, 468 U. S. 1217 (1984); United States v. 
Sarmiento-Perez, 667 F. 2d 1239 (CA5), cert, denied, 459 U. S. 834 (1982); 
United States v. Harmon, 632 F. 2d 812 (CA9 1980); United States v. Man- 
del, 591 F. 2d 1347,1373-1374 (CA4), rev’d on other grounds, 602 F. 2d 653 
(1979), cert, denied, 445 U. S. 961 (1980); Harris v. State, 284 Ark. 247, 
681 S. W. 2d 334 (1984); People v. Rios, 163 Cal. App. 3d 852, 870-871, 210 
Cal. Rptr. 271, 283-284 (1985); People n . Sisneros, 44 Colo. App. 65, 606 P. 
2d 1317 (1980); State v. Gray, 200 Conn. 523, 536-540, 512 A. 2d 217, 
225-226 (1986); Hall v. State, 244 Ga. 86, 93-94, 259 S. E. 2d 41, 46-47 
(1979); People v. Taylor, 76 Ill. 2d 289, 309, 391 N. E. 2d 366, 375 (1979); 
Morton v. State, 284 Md. 526, 397 A. 2d 1385 (1979); Commonwealth v. 
Mattingly, 722 S. W. 2d 288 (Ky. 1986); Commonwealth v. Taylor, 383 
Mass. 272, 283-285, 418 N. E. 2d 1226, 1233-1234 (1981); State v. Wood, 
596 S. W. 2d 394 (Mo.), cert, denied, 449 U. S. 876 (1980); Roeder v. State, 
688 S. W. 2d 856, 859-860 (Tex. Crim. App. 1985); State v. Lamorie, 610 P. 
2d 342, 346-349 (Utah 1980); State v. Van Isler, 168 W. Va. 185, 283 S. E. 
2d 836 (1981).
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motion considers all of the evidence it has admitted, and to 
make the analogy complete it must be this same quantum of 
evidence which is considered by the reviewing court.

Permitting retrial in this instance is not the sort of gov-
ernmental oppression at which the Double Jeopardy Clause 
is aimed; rather, it serves the interest of the defendant by 
affording him an opportunity to “obtai[n] a fair readjudica-
tion of his guilt free from error.” Burks, supra, at 15; see 
Tibbs v. Florida, 457 U. S. 31, 40 (1982); United States v. 
DiFrancesco, 449 U. S. 117, 131 (1980); United States v. 
Scott, 437 U. S. 82, 91 (1978). Had the defendant offered ev-
idence at the sentencing hearing to prove that the conviction 
had become a nullity by reason of the pardon, the trial judge 
would presumably have allowed the prosecutor an opportu-
nity to offer evidence of another prior conviction to support 
the habitual offender charge. Our holding today thus merely 
recreates the situation that would have been obtained if the 
trial court had excluded the evidence of the conviction be-
cause of the showing of a pardon. Cf. our discussion in 
Burks, supra, at 6-7.

The judgment of the Court of Appeals is accordingly
Reversed.

Justi ce  Marshal l , with whom Justic e Bren nan  and 
Justi ce  Blackmun  join, dissenting.

Under Arkansas law, a defendant who is convicted of a 
class B felony and “who has previously been convicted of. . . 
[or] found guilty of four [4] or more felonies” may be sen-
tenced to an enhanced term of imprisonment ranging from 20 
years to 40 years. Ark. Stat. Ann. § 41-1001(2)(b) (1977) 
(current version at Ark. Code Ann. § 5-4-501(b)(3) (1987)). 
At the March 1982 sentencing trial held after Johnny Lee 
Nelson pleaded guilty to the class B felony of burglary,1 the 
State of Arkansas introduced evidence indicating that Nelson 

kelson pleaded guilty to having taken $45.00 from a vending machine 
in 1979. See 641 F. Supp. 174, 175 (ED Ark. 1986).
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had four prior felony convictions. Nelson protested that he 
had received a gubernatorial pardon for one of the convic-
tions. The prosecutor and the trial judge disbelieved Nel-
son’s claim, however, and the jury sentenced him to 20 years 
in prison. Three and a half years later—during which time 
Nelson, from jail, persistently implored Arkansas courts to 
investigate his pardon claim—a Federal District Court finally 
ordered the State to check its records. Lo and behold, it 
turned out that Nelson had been pardoned—and Arkansas 
soon announced its intention to try Nelson, once again, as a 
habitual offender.2

The majority holds today that, although Arkansas at-
tempted once and failed to prove that Nelson had the four 
prior convictions required for habitual offender status, it does 
not violate the Double Jeopardy Clause for Arkansas to at-
tempt again. I believe, however, that Nelson’s retrial is 
squarely foreclosed by Burks v. United States, 437 U. S. 1 

2 The conviction for which Nelson was pardoned was a 1960 conviction 
for assault with intent to rape. He was pardoned in 1964 by Arkansas 
Governor Orval E. Faubus. App. 6 (text of pardon).

The record in this case shows that Nelson attempted unsuccessfully both 
during and after his trial to alert state authorities to this pardon. During 
the trial, Nelson stated that after serving three years in jail, he “had the 
case investigated and the governor at the time Faubus which [sic] gave me 
a pardon for my sentence.” Id., at 8 (abridged transcript of sentencing 
trial). He added: “[A]t my home I have documents of that pardon on that 
[sic].” Id., at 9. The prosecutor did not question Nelson about this 
claim. Instead, the prosecutor moved to strike Nelson’s testimony on the 
ground that Nelson was “confused as to the meaning of the pardon and a 
commutation.” Id., at 11. The prosecutor further stated: “I think the 
records are clear that are in the court. . . .” Id., at 11-12. Ultimately, 
the trial judge, and Nelson’s own defense counsel—who like the prosecutor 
had never investigated Nelson’s claim of pardon—accepted this account. 
Id., at 12.

After receiving the enhanced sentence, Nelson sought both on direct ap-
peal and in state postconviction actions to have his claim investigated. 
Only after a Federal District Court ordered Arkansas to investigate Nel-
son’s claim did Nelson’s pardon finally come to light—in August 1985. Id., 
at 1-4.
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(1978), where we held that a State may not retry a defendant 
where it failed initially to present sufficient evidence of guilt. 
The majority rushes headlong past those facets of Nelson’s 
case and of Arkansas law that reveal the prosecution’s failure 
to present sufficient evidence of guilt in this case, in order to 
answer the open and narrow question of double jeopardy law 
on which the Court granted certiorari. By virtue of the ma-
jority’s haste, Nelson now faces a new sentencing trial, and 
Arkansas will be able to augment the evidence it presented at 
Nelson’s initial trial with evidence of prior convictions it 
opted not to introduce in the first place. Because this result 
embodies the classic double jeopardy evil of a State “honing 
its trial strategies and perfecting its evidence through succes-
sive attempts at conviction,” Tibbs v. Florida, 457 U. S. 31, 
41 (1982), I dissent.

I
The Double Jeopardy Clause is “designed to protect an 

individual from being subjected to the hazards of trial and 
possible conviction more than once for an alleged offense.” 
Green v. United States, 355 U. S. 184, 187 (1957). Reflect-
ing this principle, we held in Burks that the prohibition 
against double jeopardy prevents retrial where a State’s evi-
dence at trial is found insufficient. See also Hudson v, Loui-
siana, 450 U. S. 40 (1981); Greene n . Massey, 437 U. S. 19 
(1978). The Burks rule is based on the time-honored notion 
that the State should be given only “one fair opportunity to 
offer whatever proof it [can] assemble.” Burks, supra, at 
16. Unlike a finding of reversible trial error, which tradi-
tionally has not barred retrial, see United States v. Tateo, 
377 U. S. 463 (1964); United States v. Ball, 163 U. S. 662 
(1896), reversal for evidentiary insufficiency “constitute[s] a 
decision to the effect that the government has failed to prove 
its case.” Burks, supra, at 15.

This case is troubling in a number of respects, not the least 
of which is that no one in the Arkansas criminal justice sys-
tem seems to have taken Nelson’s pardon claim at all seri-
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ously. At bottom, however, this case is controlled by the 
Burks insufficiency principle. For under Arkansas’ law of 
pardons, the State’s evidence against Nelson in his sentenc-
ing trial was at all times insufficient to prove four valid prior 
convictions. The majority errs in treating this as a case of 
mere trial error, and in reaching the unsettled issue whether, 
after a trial error reversal based on the improper admission 
of evidence, a reviewing court should evaluate the sufficiency 
of the evidence by including, or excluding, the tainted evi-
dence. See Greene v. Massey, supra, at 26, n. 9 (expressly 
reserving this question). This case has nothing to do with 
inadmissible evidence and everything to do with Arkansas’ 
defective proof.

As the District Court noted in ruling for Nelson, Arkansas 
decisional law holds that pardoned convictions have no proba-
tive value in sentence enhancement proceedings. See 641 F. 
Supp. 174, 183 (ED Ark. 1986) (under Arkansas law: “[A] 
pardon renders the conviction a nullity. . . . [F]or purposes 
of the enhancement statute, a conviction which has been 
pardonned [sic] is not a conviction”). The District Court 
cited a 1973 decision of the Arkansas Supreme Court, Dun-
can v. State, 254 Ark. 449, 494 S. W. 2d 127 (1973), which 
held that a pardoned conviction cannot be counted toward the 
four prior convictions required under the State’s sentence en-
hancement statute. The Duncan court, id., at 451, 494
S. W. 2d, at 129, quoted with approval this Court’s decision 
in Ex parte Garland, 4 Wall. 333, 380 (1867), where we 
stated: “A pardon reaches both the punishment prescribed 
for the offense and the guilt of the offender; and when the 
pardon is full, it releases the punishment and blots out of ex-
istence the guilt, so that in the eye of the law the offender is 
as innocent as if he had never committed the offense.” 
Drawing upon that state-court holding, the District Court in 
this case concluded: “The truth is that the state could not 
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have provided any evidence to rebut the petitioner’s conten-
tion because it did not exist.” 641 F. Supp., at 184.3

That Arkansas was not roused to investigate Nelson’s par-
don claim until long after his trial does not transform the 
State’s failure of proof—fatal for double jeopardy purposes 
under Burks—into a mere failure of admissibility. As the 
District Court noted, Arkansas law establishes “that the 
prosecutor must carry the significant burden of ferreting out 
information regarding the validity of prior convictions when-
ever he seeks enhancement.” 641 F. Supp., at 184 (citing 
Roach v. State, 255 Ark. 773, 503 S. W. 2d 467 (1973)). The 
delay in the discovery of Nelson’s pardon does not change the 
essential fact that, as a matter of state law, the paper evi-
dence of the disputed conviction presented by the prosecutor 
was devoid of probative value from the moment the convic-
tion was expunged by the pardon. A pardon simply “blots 
out of existence” the conviction as if it had never happened. 
Duncan v. State, supra, at 451, 494 S. W. 2d, at 129. If, in 
seeking to prove Nelson’s four prior convictions, the State 
had offered documented evidence to prove three valid prior 
convictions and a blank piece of paper to prove a fourth, no 
one would doubt that Arkansas had produced insufficient evi-
dence and that the Double Jeopardy Clause barred retrial. 
There is no constitutionally significant difference between 
that hypothetical and this case.4

3 The Court of Appeals did not disturb this determination of the District 
Court. Rather, it focused upon, and rejected, Arkansas’ separate conten-
tion that double jeopardy does not attach to sentence enhancement trials. 
See 828 F. 2d 446, 449 (CA8 1987). That issue is not before this Court, 
Arkansas having conceded the validity of this aspect of the Court of Ap-
peals’ ruling. See ante, at 36-37, n. 4. The Court of Appeals also re-
jected as incorrect Arkansas’ claim that, in cases of trial error, reviewing 
courts should not engage in any subsequent review for insufficiency, how-
ever measured. 828 F. 2d, at 450.

4 The majority offers its own analogy: the discovery of Nelson’s pardon, 
it states, is like “newly discovered evidence.” Ante, at 41, n. 7. The ma-
jority overlooks a critical distinction. The emergence of new evidence in
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In sum, Arkansas had “one fair opportunity to offer what-
ever proof it could assemble” that Nelson had four prior con-
victions, Burks, 437 U. S., at 16, but it “failed to prove its 
case.” Id., at 15. In reversing both the District Court and 
the Court of Appeals to give Arkansas a second chance to 
sentence Nelson as a habitual offender, the majority pays no 
more than lipservice to the Burks insufficiency principle. I 
would therefore hold that the Double Jeopardy Clause pro-
hibits Arkansas from subjecting Nelson to a new sentencing 
trial at which it can “supply evidence” of a fourth conviction 
“which it failed to muster in the first proceeding.” Id., at 11.

II
Even if I did not regard this as a case of insufficient 

evidence controlled by Burks, I could not join my colleagues 
in the majority. The question whether a reviewing court, in 
evaluating insufficiency for double jeopardy purposes, should 
look to all the admitted evidence, or just the properly admit-
ted evidence, is a complex one. It is worthy of the thought-
ful consideration typically attending this Court’s decisions 
concerning the Double Jeopardy Clause.

The majority instead resolves this issue as if it had already 
been decided. Ante, at 40-41. In the majority’s view: “It 
is quite clear from our opinion in Burks that a reviewing 
court must consider all of the evidence admitted by the trial 
court in deciding whether retrial is permissible under the 
Double Jeopardy Clause.” Ibid. Burks decided no such 
thing. At issue in Burks was whether a finding of initial in-
sufficiency bars a defendant’s retrial; we held that it did. 
no way strips the old evidence of all probative value; while new evidence 
may cast doubt on the persuasiveness of the old evidence, its emergence 
does not render once sufficient evidence “insufficient.” Arkansas’ law of 
pardons, by contrast, robs evidence of a pardoned conviction of all proba-
tive value. It was thus not the discovery of Nelson’s pardon that stripped 
his prior conviction of evidentiary weight, but rather the fact of the pardon 
itself. The discovery of Nelson’s pardon merely called the parties’ atten-
tion to this critical fact.
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Burks did not presume to decide the completely distinct 
issue, raised by this case, of by what measure a reviewing 
court evaluates insufficiency in cases where a piece of evi-
dence which went to the jury is later ruled inadmissible. In-
deed, had Burks settled or even logically foreclosed this 
issue, there would have been no reason for us specifically to 
reserve its resolution in Greene n . Massey, 437 U. S., at 26, 
n. 9—a case decided the very same day as Burks.5

It seems to me that the Court’s analysis of this issue should 
begin with the recognition that, in deciding when the double 
jeopardy bar should apply, we are balancing two weighty 
interests: the defendant’s interest in repose and society’s in-
terest in the orderly administration of justice. See, e. g., 
United States v. Tateo, 377 U. S., at 466. The defendant’s 
interest in avoiding successive trials on the same charge re-
flects the idea that the State

“should not be allowed to make repeated attempts to 
convict an individual for an alleged offense, thereby sub-
jecting him to embarrassment, expense and ordeal and 
compelling him to live in a continuing state of anxiety 
and insecurity, as well as enhancing the possibility that 
even though innocent he may be found guilty.” Green 
v. United States, 355 U. S., at 187-188.

5 None of the numerous appellate court cases cited by the majority in 
support of its resolution of this issue, ante, at 41, n. 8, interpreted Burks as 
disposing of the sufficiency question before us. Rather, with varying de-
grees of analysis, these courts evaluated the ramifications of including or 
excluding tainted evidence in a sufficiency analysis upon the interests of 
the defendant and of society—precisely the analytic approach I urge in the 
succeeding paragraphs. See, e. g., United States v. Tranowski, 702 F. 2d 
668, 671 (CA7 1983) (concluding that policy arguments favor including 
tainted evidence in insufficiency analysis), cert, denied, 468 U. S. 1217 
(1984); Bullard v. Estelle, 665 F. 2d 1347, 1358-1361 (CA5 1982) (using 
similar interest analysis in case involving retrial for sentence enhancement 
and concluding that inadmissible evidence should not be included in insuffi-
ciency analysis).
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See also Burks, supra, at 11. Society’s corresponding in-
terest in the sound administration of justice reflects the fact 
that “[i]t would be a high price indeed for society to pay were 
every accused granted immunity from punishment because of 
any defect sufficient to constitute reversible error in the 
proceedings leading to conviction.” United States v. Tateo, 
supra, at 466.

I do not intend in this dissenting opinion to settle what rule 
best accommodates these competing interests in cases where 
a reviewing court has determined that a portion of a State’s 
proof was inadmissible. At first blush, it would seem that 
the defendant’s interest is every bit as great in this situation 
as in the Burks situation. Society’s interest, however, 
would appear to turn on a number of variables. The chief 
one is the likelihood that retrying the defendant will lead to 
conviction. See United States v. Tateo, supra, at 466 (not-
ing society’s interest “in punishing one whose guilt is clear”). 
In appraising this likelihood, one might inquire into whether 
prosecutors tend in close cases to hold back probative evi-
dence of a defendant’s guilt; if they do not, there would be 
scant societal interest in permitting retrial given that the 
State’s remaining evidence is, by definition, insufficient.6 
Alternatively, one might inquire as to why the evidence 
at issue was deemed inadmissible. Where evidence was 
stricken for reasons having to do with its unreliability, it 
would seem curious to include it in the sufficiency calculus. 
Inadmissible hearsay evidence, for example, or evidence 
deemed defective or nonprobative as a matter of law thus 
might not be included. By contrast, evidence stricken in 
compliance with evidentiary rules grounded in other public 
policies—the policy of encouraging subsequent remedial 
measures embodied in Federal Rule of Evidence 407, for ex-

6 It is no answer to say that prosecutors who initially lacked sufficient 
admissible evidence may gather more before a retrial. Such conduct is 
precisely what the Double Jeopardy Clause was designed to guard against. 
See Tibbs v. Florida, 457 U. S. 31, 41 (1982).
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ample, or the policy of deterring unconstitutional searches 
and seizures embodied in the exclusionary rule—might more 
justifiably be included in a double jeopardy sufficiency 
analysis.7

The Court today should have enunciated rules of this type, 
rules calibrated to accommodate, as best as possible, the de-
fendant’s interest in repose with society’s interest in pun-
ishing the guilty. Regrettably, the majority avoids such 
subtlety in its terse opinion. Instead, it opts for a declara-
tion that our decision in Burks—although no one knew it at 
the time—was settling the issue on which we granted cer-
tiorari here. This is ipse dixit jurisprudence of the worst 
kind. I dissent.

7 Arkansas suggests a “clear trial court ruling” test as a means of accom-
modating defense and societal interests. Under this test, where a trial 
court has affirmatively ruled that a piece of evidence is admissible, a State 
is entitled to rely on that ruling by counting this evidence in a subsequent 
insufficiency analysis—even if a reviewing court had ruled the evidence in-
admissible. Brief for Petitioner 12. This test furthers a societal interest 
of which this Court took note in United States v. Tateo, 377 U. S. 463, 466 
(1964): the interest in not deterring appellate courts from safeguarding de-
fendants’ rights. It is not at all clear, however, that Arkansas’ test would 
authorize retrial in this case. Far from having refrained from introducing 
evidence of additional convictions in reliance on a trial court’s determina-
tion that Nelson had not received a pardon, the prosecutor in this case 
seems to have done all he could to lead the trial court to believe that Nel-
son’s pardon claim was meritless. See n. 2, supra.
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The victim, a 10-year-old boy, was molested and sodomized by a middle- 
aged man for 1% hours. After the assault, the boy was taken to a hospi-
tal where a physician used a swab from a “sexual assault kit” to collect 
semen samples from the boy’s rectum. The police also collected the 
boy’s clothing, which they failed to refrigerate. A police criminologist 
later performed some tests on the rectal swab and the boy’s clothing, but 
he was unable to obtain information about the identity of the boy’s assail-
ant. At trial, expert witnesses testified that respondent might have 
been completely exonerated by timely performance of tests on properly 
preserved semen samples. Respondent was convicted of child molesta-
tion, sexual assault, and kidnaping in an Arizona state court. The Ari-
zona Court of Appeals reversed the conviction on the ground that the 
State had breached a constitutional duty to preserve the semen samples 
from the victim’s body and clothing.

Held: The Due Process Clause of the Fourteenth Amendment did not re-
quire the State to preserve the semen samples even though the samples 
might have been useful to respondent. Unless a criminal defendant can 
show bad faith on the part of the police, failure to preserve potentially 
useful evidence does not constitute a denial of due process of law. Here, 
the police’s failure to refrigerate the victim’s clothing and to perform 
tests on the semen samples can at worst be described as negligent. 
None of this information was concealed from respondent at trial, and the 
evidence—such as it was—was made available to respondent’s expert, 
who declined to perform any tests on the samples. The Arizona Court 
of Appeals noted in its opinion—and this Court agrees—that there was 
no suggestion of bad faith on the part of the police. Moreover, the Due 
Process Clause was not violated because the State failed to perform a 
newer test on the semen samples. The police do not have a constitu-
tional duty to perform any particular tests. Pp. 55-59.

153 Ariz. 50, 734 P. 2d 592, reversed.

Reh nq ui st , C. J., delivered the opinion of the Court, in which Whit e , 
O’Con no r , Sca lia , and Ken ne dy , JJ., joined. Stev en s , J., filed an 
opinion concurring in the judgment, post, p. 59. Blac km un , J., filed a 
dissenting opinion, in which Bre nn an  and Mar sh all , JJ., joined, post, 
p. 61.
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John R. Gustafson argued the cause for petitioner. With 
him on the brief were Stephen D. Neely, James M. Howard, 
and Deborah Strange Ward.

Daniel F. Davis argued the cause and filed a brief for 
respondent.

Chief  Just ice  Rehnquist  delivered the opinion of the 
Court.

Respondent Larry Youngblood was convicted by a Pima 
County, Arizona, jury of child molestation, sexual assault, 
and kidnaping. The Arizona Court of Appeals reversed his 
conviction on the ground that the State had failed to preserve 
semen samples from the victim’s body and clothing. 153 
Ariz. 50, 734 P. 2d 592 (1986). We granted certiorari to con-
sider the extent to which the Due Process Clause of the Four-
teenth Amendment requires the State to preserve eviden-
tiary material that might be useful to a criminal defendant.

On October 29, 1983, David L., a 10-year-old boy, attended 
a church service with his mother. After he left the service 
at about 9:30 p.m., the boy went to a carnival behind the 
church, where he was abducted by a middle-aged man of me-
dium height and weight. The assailant drove the boy to a 
secluded area near a ravine and molested him. He then took 
the boy to an unidentified, sparsely furnished house where he 
sodomized the boy four times. Afterwards, the assailant 
tied the boy up while he went outside to start his car. Once 
the assailant started the car, albeit with some difficulty, he 
returned to the house and again sodomized the boy. The as-
sailant then sent the boy to the bathroom to wash up before 
he returned him to the carnival. He threatened to kill the 
boy if he told anyone about the attack. The entire ordeal 
lasted about 1% hours.

After the boy made his way home, his mother took him to 
Kino Hospital. At the hospital, a physician treated the boy 
for rectal injuries. The physician also used a “sexual assault 
kit” to collect evidence of the attack. The Tucson Police De-
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partment provided such kits to all hospitals in Pima County 
for use in sexual assault cases. Under standard procedure, 
the victim of a sexual assault was taken to a hospital, where a 
physician used the kit to collect evidence. The kit included 
paper to collect saliva samples, a tube for obtaining a blood 
sample, microscopic slides for making smears, a set of Q-Tip- 
like swabs, and a medical examination report. Here, the 
physician used the swab to collect samples from the boy’s rec-
tum and mouth. He then made a microscopic slide of the 
samples. The doctor also obtained samples of the boy’s 
saliva, blood, and hair. The physician did not examine the 
samples at any time. The police placed the kit in a secure 
refrigerator at the police station. At the hospital, the police 
also collected the boy’s underwear and T-shirt. This cloth-
ing was not refrigerated or frozen.

Nine days after the attack, on November 7, 1983, the po-
lice asked the boy to pick out his assailant from a photo-
graphic lineup. The boy identified respondent as the assail-
ant. Respondent was not located by the police until four 
weeks later; he was arrested on December 9, 1983.

On November 8, 1983, Edward Heller, a police criminolo-
gist, examined the sexual assault kit. He testified that he 
followed standard department procedure, which was to ex-
amine the slides and determine whether sexual contact had 
occurred. After he determined that such contact had oc-
curred, the criminologist did not perform any other tests, 
although he placed the assault kit back in the refrigerator. 
He testified that tests to identify blood group substances 
were not routinely conducted during the initial examination 
of an assault kit and in only about half of all cases in any 
event. He did not test the clothing at this time.

Respondent was indicted on charges of child molestation, 
sexual assault, and kidnaping. The State moved to compel 
respondent to provide blood and saliva samples for compari-
son with the material gathered through the use of the sexual 
assault kit, but the trial court denied the motion on the 
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ground that the State had not obtained a sufficiently large 
semen sample to make a valid comparison. The prosecutor 
then asked the State’s criminologist to perform an ABO blood 
group test on the rectal swab sample in an attempt to ascer-
tain the blood type of the boy’s assailant. This test failed to 
detect any blood group substances in the sample.

In January 1985, the police criminologist examined the 
boy’s clothing for the first time. He found one semen stain 
on the boy’s underwear and another on the rear of his T-shirt. 
The criminologist tried to obtain blood group substances 
from both stains using the ABO technique, but was unsuc-
cessful. He also performed a P-30 protein molecule test 
on the stains, which indicated that only a small quantity of 
semen was present on the clothing; it was inconclusive as to 
the assailant’s identity. The Tucson Police Department had 
just begun using this test, which was then used in slightly 
more than half of the crime laboratories in the country.

Respondent’s principal defense at trial was that the boy 
had erred in identifying him as the perpetrator of the crime. 
In this connection, both a criminologist for the State and 
an expert witness for respondent testified as to what might 
have been shown by tests performed on the samples shortly 
after they were gathered, or by later tests performed on 
the samples from the boy’s clothing had the clothing been 
properly refrigerated. The court instructed the jury that if 
they found the State had destroyed or lost evidence, they 
might “infer that the true fact is against the State’s interest.” 
10 Tr. 90.

The jury found respondent guilty as charged, but the Ari-
zona Court of Appeals reversed the judgment of conviction. 
It stated that “‘when identity is an issue at trial and the 
police permit the destruction of evidence that could elimi-
nate the defendant as the perpetrator, such loss is material 
to the defense and is a denial of due process.’” 153 Ariz., 
at 54, 734 P. 2d, at 596, quoting State v. Escalante, 153 Ariz. 
55, 61, 734 P. 2d 597, 603 (App. 1986). The Court of Ap-
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peals concluded on the basis of the expert testimony at trial 
that timely performance of tests with properly preserved 
semen samples could have produced results that might have 
completely exonerated respondent. The Court of Appeals 
reached this conclusion even though it did “not imply any bad 
faith on the part of the State.” 153 Ariz., at 54, 734 P. 2d, at 
596. The Supreme Court of Arizona denied the State’s peti-
tion for review, and we granted certiorari. 485 U. S. 903 
(1988). We now reverse.

Decision of this case requires us to again consider “what 
might loosely be called the area of constitutionally guaran-
teed access to evidence.” United States v. Valenzuela- 
Bernal, 458 U. S. 858, 867 (1982). In Brady n . Maryland, 
373 U. S. 83 (1963), we held that “the suppression by the 
prosecution of evidence favorable to the accused upon re-
quest violates due process where the evidence is material 
either to guilt or to punishment, irrespective of the good faith 
or bad faith of the prosecution.” Id., at 87. In United 
States v. Agurs, 427 U. S. 97 (1976), we held that the pros-
ecution had a duty to disclose some evidence of this descrip-
tion even though no requests were made for it, but at the 
same time we rejected the notion that a “prosecutor has a 
constitutional duty routinely to deliver his entire file to de-
fense counsel.” Id., at 111; see also Moore v. Illinois, 408 
U. S. 786, 795 (1972) (“We know of no constitutional require-
ment that the prosecution make a complete and detailed ac-
counting to the defense of all police investigatory work on 
a case”).

There is no question but that the State complied with 
Brady and Agurs here. The State disclosed relevant police 
reports to respondent, which contained information about the 
existence of the swab and the clothing, and the boy’s exami-
nation at the hospital. The State provided respondent’s ex-
pert with the laboratory reports and notes prepared by the 
police criminologist, and respondent’s expert had access to 
the swab and to the clothing.
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If respondent is to prevail on federal constitutional grounds, 
then, it must be because of some constitutional duty over and 
above that imposed by cases such as Brady and Agurs. Our 
most recent decision in this area of the law, California v. 
Trombetta, 467 U. S. 479 (1984), arose out of a drunken driv-
ing prosecution in which the State had introduced test results 
indicating the concentration of alcohol in the blood of two mo-
torists. The defendants sought to suppress the test results 
on the ground that the State had failed to preserve the breath 
samples used in the test. We rejected this argument for 
several reasons: first, “the officers here were acting in ‘good 
faith and in accord with their normal practice,’” id., at 488, 
quoting Killian v. United States, 368 U. S. 231, 242 (1961); 
second, in the light of the procedures actually used the 
chances that preserved samples would have exculpated the 
defendants were slim, 467 U. S., at 489; and, third, even if 
the samples might have shown inaccuracy in the tests, the 
defendants had “alternative means of demonstrating their in-
nocence.” Id., at 490. In the present case, the likelihood 
that the preserved materials would have enabled the defend-
ant to exonerate himself appears to be greater than it was in 
Trombetta, but here, unlike in Trombetta, the State did not 
attempt to make any use of the materials in its own case in 
chief.*

*In this case, the Arizona Court of Appeals relied on its earlier decision 
in State v. Escalante, 153 Ariz. 55, 734 P. 2d 597 (1986), holding that 
“‘when identity is an issue at trial and the police permit destruction of 
evidence that could eliminate a defendant as the perpetrator, such loss 
is material to the defense and is a denial of due process.’” 153 Ariz. 50, 
54, 734 P. 2d 592, 596 (1986), quoting Escalante, supra, at 61, 734 P. 2d, at 
603 (emphasis added). The reasoning in Escalante and the instant case 
mark a sharp departure from Trombetta in two respects. First, Trom-
betta speaks of evidence whose exculpatory value is “apparent.” 467 
U. S., at 489. The possibility that the semen samples could have excul-
pated respondent if preserved or tested is not enough to satisfy the stand-
ard of constitutional materiality in Trombetta. Second, we made clear in 
Trombetta that the exculpatory value of the evidence must be apparent 
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Our decisions in related areas have stressed the impor-
tance for constitutional purposes of good or bad faith on the 
part of the Government when the claim is based on loss of 
evidence attributable to the Government. In United States 
v. Marion, 404 U. S. 307 (1971), we said that “[n]o actual 
prejudice to the conduct of the defense is alleged or proved, 
and there is no showing that the Government intentionally 
delayed to gain some tactical advantage over appellees or to 
harass them.” Id., at 325; see also United States v. Lovasco, 
431 U. S. 783, 790 (1977). Similarly, in United States v. 
Valenzuela-Bernal, supra, we considered whether the Gov-
ernment’s deportation of two witnesses who were illegal 
aliens violated due process. We held that the prompt de-
portation of the witnesses was justified “upon the Execu-
tive’s good-faith determination that they possess no evidence 
favorable to the defendant in a criminal prosecution.” Id., 
at 872.

The Due Process Clause of the Fourteenth Amendment, 
as interpreted in Brady, makes the good or bad faith of the 
State irrelevant when the State fails to disclose to the de-
fendant material exculpatory evidence. But we think the 
Due Process Clause requires a different result when we deal 
with the failure of the State to preserve evidentiary material 
of which no more can be said than that it could have been sub-
jected to tests, the results of which might have exonerated 
the defendant. Part of the reason for the difference in treat-
ment is found in the observation made by the Court in 
Trombetta, supra, at 486, that “[w]henever potentially excul-

“before the evidence was destroyed.” Ibid, (emphasis added). Here, re-
spondent has not shown that the police knew the semen samples would 
have exculpated him when they failed to perform certain tests or to refrig-
erate the boy’s clothing; this evidence was simply an avenue of investiga-
tion that might have led in any number of directions. The presence or ab-
sence of bad faith by the police for purposes of the Due Process Clause 
must necessarily turn on the police’s knowledge of the exculpatory value of 
the evidence at the time it was lost or destroyed. Cf. Napue v. Illinois, 
360 U. S. 264, 269 (1959).
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patory evidence is permanently lost, courts face the treacher-
ous task of divining the import of materials whose contents 
are unknown and, very often, disputed.” Part of it stems 
from our unwillingness to read the “fundamental fairness” re-
quirement of the Due Process Clause, see Lisenba v. Califor-
nia, 314 U. S. 219, 236 (1941), as imposing on the police an 
undifferentiated and absolute duty to retain and to preserve 
all material that might be of conceivable evidentiary signifi-
cance in a particular prosecution. We think that requiring a 
defendant to show bad faith on the part of the police both lim-
its the extent of the police’s obligation to preserve evidence 
to reasonable bounds and confines it to that class of cases 
where the interests of justice most clearly require it, i. e., 
those cases in which the police themselves by their conduct 
indicate that the evidence could form a basis for exonerating 
the defendant. We therefore hold that unless a criminal de-
fendant can show bad faith on the part of the police, failure to 
preserve potentially useful evidence does not constitute a de-
nial of due process of law.

In this case, the police collected the rectal swab and cloth-
ing on the night of the crime; respondent was not taken into 
custody until six weeks later. The failure of the police to 
refrigerate the clothing and to perform tests on the semen 
samples can at worst be described as negligent. None of this 
information was concealed from respondent at trial, and the 
evidence—such as it was—was made available to respond-
ent’s expert who declined to perform any tests on the sam-
ples. The Arizona Court of Appeals noted in its opinion— 
and we agree—that there was no suggestion of bad faith on 
the part of the police. It follows, therefore, from what we 
have said, that there was no violation of the Due Process 
Clause.

The Arizona Court of Appeals also referred somewhat 
obliquely to the State’s “inability to quantitatively test” cer-
tain semen samples with the newer P-30 test. 153 Ariz., at 
54, 734 P. 2d, at 596. If the court meant by this statement
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that the Due Process Clause is violated when the police fail 
to use a particular investigatory tool, we strongly disagree. 
The situation here is no different than a prosecution for 
drunken driving that rests on police observation alone; the de-
fendant is free to argue to the finder of fact that a breath-
alyzer test might have been exculpatory, but the police do not 
have a constitutional duty to perform any particular tests.

The judgment of the Arizona Court of Appeals is reversed, 
and the case is remanded for further proceedings not incon-
sistent with this opinion.

Reversed.
Justi ce  Steve ns , concurring in the judgment.
Three factors are of critical importance to my evaluation of 

this case. First, at the time the police failed to refrigerate 
the victim’s clothing, and thus negligently lost potentially 
valuable evidence, they had at least as great an interest in 
preserving the evidence as did the person later accused of the 
crime. Indeed, at that time it was more likely that the evi-
dence would have been useful to the police—who were still 
conducting an investigation—and to the prosecutor—who 
would later bear the burden of establishing guilt beyond a 
reasonable doubt—than to the defendant. In cases such as 
this, even without a prophylactic sanction such as dismissal of 
the indictment, the State has a strong incentive to preserve 
the evidence.

Second, although it is not possible to know whether the lost 
evidence would have revealed any relevant information, it is 
unlikely that the defendant was prejudiced by the State’s 
omission. In examining witnesses and in her summation, de-
fense counsel impressed upon the jury the fact that the State 
failed to preserve the evidence and that the State could have 
conducted tests that might well have exonerated the defend-
ant. See App. to Pet. for Cert. C21-C38, C42-C45; 9 Tr. 
183-202, 207-208; 10 Tr. 58-61, 69-70. More significantly, 
the trial judge instructed the jury: “If you find that the State 
has . . . allowed to be destroyed or lost any evidence whose
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content or quality are in issue, you may infer that the true 
fact is against the State’s interest.” 10 Tr. 90. As a result, 
the uncertainty as to what the evidence might have proved 
was turned to the defendant’s advantage.

Third, the fact that no juror chose to draw the permissive 
inference that proper preservation of the evidence would 
have demonstrated that the defendant was not the assailant 
suggests that the lost evidence was “immaterial.” Our cases 
make clear that “[t]he proper standard of materiality must 
reflect our overriding concern with the justice of the finding 
of guilt,” and that a State’s failure to turn over (or preserve) 
potentially exculpatory evidence therefore “must be evalu-
ated in the context of the entire record.” United States v. 
Agurs, 427 U. S. 97, 112 (1976) (footnotes omitted); see also 
California v. Trombetta, 467 U. S. 479, 488 (1984) (duty to 
preserve evidence “must be limited to evidence that might be 
expected to play a significant role in the suspect’s defense”). 
In declining defense counsel’s and the court’s invitations to 
draw the permissive inference, the jurors in effect indicated 
that, in their view, the other evidence at trial was so over-
whelming that it was highly improbable that the lost evi-
dence was exculpatory. In Trombetta, this Court found no 
due process violation because “the chances [were] extremely 
low that preserved [breath] samples would have been excul-
patory.” Id., at 489. In this case, the jury has already 
performed this calculus based on its understanding of the 
evidence introduced at trial. Presumably, in a case involv-
ing a closer question as to guilt or innocence, the jurors would 
have been more ready to infer that the lost evidence was 
exculpatory.

With these factors in mind, I concur in the Court’s judg-
ment. I do not, however, join the Court’s opinion because it 
announces a proposition of law that is much broader than nec-
essary to decide this case. It states that “unless a criminal 
defendant can show bad faith on the part of the police, failure 
to preserve potentially useful evidence does not constitute a 
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denial of due process of law.” Ante, at 58. In my opinion, 
there may well be cases in which the defendant is unable to 
prove that the State acted in bad faith but in which the loss or 
destruction of evidence is nonetheless so critical to the de-
fense as to make a criminal trial fundamentally unfair. This, 
however, is not such a case. Accordingly, I concur in the 
judgment.

Justi ce  Blackm un , with whom Just ice  Brennan  and 
Justic e  Marshal l  join, dissenting.

The Constitution requires that criminal defendants be pro-
vided with a fair trial, not merely a “good faith” try at a fair 
trial. Respondent here, by what may have been nothing 
more than police ineptitude, was denied the opportunity to 
present a full defense. That ineptitude, however, deprived 
respondent of his guaranteed right to due process of law. In 
reversing the judgment of the Arizona Court of Appeals, this 
Court, in my view, misreads the import of its prior cases and 
unduly restricts the protections of the Due Process Clause. 
An understanding of due process demonstrates that the evi-
dence which was allowed to deteriorate was “constitutionally 
material,” and that its absence significantly prejudiced re-
spondent. Accordingly, I dissent.

I
The Court, with minimal reference to our past cases and 

with what seems to me to be less than complete analysis, an-
nounces that “unless a criminal defendant can show bad faith 
on the part of police, failure to preserve potentially useful ev-
idence does not constitute a denial of due process of law.” 
Ante, at 58. This conclusion is claimed to be justified be-
cause it limits the extent of police responsibility “to that class 
of cases where the interests of justice most clearly require it,
i. e., those cases in which the police themselves by their con-
duct indicate that the evidence could form a basis for exoner-
ating the defendant.” Ibid. The majority has identified 
clearly one type of violation, for police action affirmatively
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aimed at cheating the process undoubtedly violates the Con-
stitution. But to suggest that this is the only way in which 
the Due Process Clause can be violated cannot be correct. 
Regardless of intent or lack thereof, police action that results 
in a defendant’s receiving an unfair trial constitutes a depri-
vation of due process.

The Court’s most recent pronouncement in “what might 
loosely be called the area of constitutionally guaranteed ac-
cess to evidence,” United States v. Valenzuela-Bernal, 458 
U. S. 858, 867 (1982), is in California v. Trombetta, 467 U. S. 
479 (1984). Trombetta addressed “the question whether the 
Amendment. . . demands that the State preserve potentially 
exculpatory evidence on behalf of defendants.” Id., at 481. 
Justic e  Marshal l , writing for the Court, noted that while 
the particular question was one of first impression, the gen-
eral standards to be applied had been developed in a number 
of cases, including Brady n . Maryland, 373 U. S. 83 (1963), 
and United States v. Agurs, 427 U. S. 97 (1976).1 Those

1 The Court’s discussion in Trombetta also noted other cases: In Napue 
v. Illinois, 360 U. S. 264 (1959), the prosecution failed to inform the de-
fense and the trial court that one of its witnesses had testified falsely that 
he had not been promised favorable treatment in return for testifying. 
The Court noted that a conviction obtained by the knowing use of such tes-
timony must fall, and suggested that the conviction is invalid even when 
the perjured testimony is “ ‘not the result of guile or a desire to prejudice 
... for its impact was the same, preventing, as it did, a trial that could in 
any real sense be termed fair.’” Id., at 270, quoting People V. Savvides, 1 
N. Y. 2d 554, 557, 136 N. E. 2d 853, 854-855 (1956). In Giglio v. United 
States, 405 U. S. 150 (1972), the Court required a federal prosecutor to 
reveal a promise of nonprosecution if a witness testified, holding that 
“whether the nondisclosure was a result of negligence or design, it is the 
responsibility of the prosecutor.” Id., at 154. The good faith of the pros-
ecutor thus was irrelevant for purposes of due process. And in Roviaro v. 
United States, 353 U. S. 53 (1957), the Court held that in some cases the 
Government must disclose to the defense the identity of a confidential in-
formant. There was no discussion of any requirement of bad faith.
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cases in no way require that government actions that deny a 
defendant access to material evidence be taken in bad faith in 
order to violate due process.

As noted by the majority, ante, at 55, the Court in Brady 
ruled that “the suppression by the prosecution of evidence fa-
vorable to an accused upon request violates due process 
where the evidence is material either to guilt or to punish-
ment, irrespective of the good faith or bad faith of the pros-
ecution.” 373 U. S., at 87. The Brady Court went on to 
explain that the principle underlying earlier cases, e. g., 
Mooney v. Holohan, 294 U. S. 103 (1935) (violation of due 
process when prosecutor presented perjured testimony), is 
“not punishment of society for misdeeds of a prosecutor but 
avoidance of an unfair trial to the accused.” 373 U. S., at 87. 
The failure to turn over material evidence “casts the prosecu-
tor in the role of an architect of a proceeding that does not 
comport with standards of justice, even though, as in the 
present case, his action is not ‘the result of guile.’ ” Id., at 88 
(quoting lower court opinion).

In Trombetta, the Court also relied on United States v. 
Agurs, 427 U. S., at 107, which required a prosecutor to turn 
over to the defense evidence that was “clearly supportive of a 
claim of innocence” even without a defense request. The 
Court noted that the prosecutor’s duty was not one of con-
stitutional dimension unless the evidence was such that its 
“omission deprived the defendant of a fair trial,” id., at 108, 
and explained:

“Nor do we believe the constitutional obligation is 
measured by the moral culpability, or the willfulness, of 
the prosecutor. If evidence highly probative of inno-
cence is in his file, he should be presumed to recognize its 
significance even if he has actually overlooked it. . . . If 
the suppression of evidence results in constitutional 
error, it is because of the character of the evidence, not 
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the character of the prosecutor.” Id., at 110 (footnote 
omitted).2

Agurs thus made plain that the prosecutor’s state of mind is 
not determinative. Rather, the proper standard must focus 
on the materiality of the evidence, and that standard “must 
reflect our overriding concern with the justice of the finding 
of guilt.” Id., at 112.3

Brady and Agurs could not be more clear in their holdings 
that a prosecutor’s bad faith in interfering with a defendant’s 
access to material evidence is not an essential part of a due 
process violation. Nor did Trombetta create such a require-
ment. Trombetta’s initial discussion focused on the due 
process requirement “that criminal defendants be afforded a 
meaningful opportunity to present a complete defense,” 467 
U. S., at 485, and then noted that the delivery of exculpatory 
evidence to the defendant “protect[s] the innocent from erro-

2 The Agurs Court went on to note that the standard to be applied in 
considering the harm suffered by the defendant was different from the 
standard applied when new evidence is discovered by a neutral source after 
trial. The prosecutor is “the ‘servant of the law, the twofold aim of which 
is that guilt shall not escape or innocence suffer.’ ” 427 U. S., at 111, quot-
ing Berger v. United States, 295 U. S. 78, 88 (1935). Holding the prosecu-
tion to a higher standard is necessary, lest the “special significance to the 
prosecutor’s obligation to serve the cause of justice” be lost. 427 U. S., at 
111.

3 Nor does United States v. Valenzuela-Bernal, 458 U. S. 858 (1982), 
provide support for the majority’s “bad faith” requirement. In that case a 
defendant was deprived of certain testimony at his trial when the Govern-
ment deported potential witnesses after determining that they possessed 
no material evidence relevant to the criminal trial. These deportations 
were not the result of malice or negligence, but were carried out pursuant 
to immigration policy. Id., at 863-866. Consideration of the Govern-
ment’s motive was only the first step in the due process inquiry. Because 
the Government acted in good faith, the defendant was required to make “a 
plausible showing” that “the evidence lost would be both material and fa-
vorable to the defense.” Id., at 873. In Valenzuela-Bernal, the defend-
ant was not able to meet that burden. Under the majority’s “bad faith” 
test, the defendant would have no opportunity to try.
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neous conviction and ensur[es] the integrity of our criminal 
justice system.” Ibid. Although the language of Trombetta 
includes a quotation in which the words “in good faith” ap-
pear, those words, for two reasons, do not have the signifi-
cance claimed for them by the majority. First, the words 
are the antecedent part of the fuller phrase “in good faith and 
in accord with their normal practice.” Id., at 488. That 
phrase has its source in Killian v. United States, 368 U. S. 
231, 242 (1961), where the Court held that the practice of dis-
carding investigators’ notes, used to compile reports that 
were then received in evidence, did not violate due process.4 
In both Killian and Trombetta, the importance of police com-
pliance with usual procedures was manifest. Here, how-
ever, the same standard of conduct cannot be claimed. 
There has been no suggestion that it was the usual procedure 
to ignore the possible deterioration of important evidence, or 
generally to treat material evidence in a negligent or reckless 
manner. Nor can the failure to refrigerate the clothing be 
squared with the careful steps taken to preserve the sexual- 
assault kit. The negligent or reckless failure to preserve im-
portant evidence just cannot be “in accord with . . . normal 
practice.”

Second, and more importantly, Trombetta demonstrates 
that the absence of bad faith does not end the analysis. The 
determination in Trombetta that the prosecution acted in 
good faith and according to normal practice merely prefaced 
the primary inquiry, which centers on the “constitutional ma-
teriality” of the evidence itself. 467 U. S., at 489. There is

4 In Killian, the notes in question related to witnesses’ statements, 
were used to prepare receipts which the witnesses then signed, and were 
destroyed in accord with usual practice. 368 U. S., at 242. Had it not 
been the usual practice of the agents to destroy their notes, or if no reports 
had been prepared from those notes before they were destroyed, a differ-
ent question, closer to the one the Court decides today, would have been 
presented.
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nothing in Trombetta that intimates that good faith alone 
should be the measure.5

The cases in this area clearly establish that police actions 
taken in bad faith are not the only species of police conduct 
that can result in a violation of due process. As Agurs points 
out, it makes no sense to overturn a conviction because a ma-
licious prosecutor withholds information that he mistakenly 
believes to be material, but which actually would have been 
of no help to the defense. 427 U. S., at 110. In the same 
way, it makes no sense to ignore the fact that a defendant has 
been denied a fair trial because the State allowed evidence 
that was material to the defense to deteriorate beyond the 
point of usefulness, simply because the police were inept 
rather than malicious.

I also doubt that the “bad faith” standard creates the 
bright-line rule sought by the majority. Apart from the in-
herent difficulty a defendant would have in obtaining evi-
dence to show a lack of good faith, the line between “good 
faith” and “bad faith” is anything but bright, and the major-
ity’s formulation may well create more questions than it an-
swers. What constitutes bad faith for these purposes? 
Does a defendant have to show actual malice, or would reck-
lessness, or the deliberate failure to establish standards for 
maintaining and preserving evidence, be sufficient? Does 
“good faith police work” require a certain minimum of dili-
gence, or will a lazy officer, who does not walk the few extra 
steps to the evidence refrigerator, be considered to be acting 
in good faith? While the majority leaves these questions for 

5 The cases relied upon by the majority for the proposition that bad faith 
is necessary to show a due process violation, United States v. Marion, 404 
U. S. 307 (1971), and United States v. Lovasco, 431 U. S. 783 (1977), con-
cerned claims that preindictment delay violated due process. The harm 
caused by such delay is certainly more speculative than that caused by the 
deprivation of material exculpatory evidence, and in such cases statutes of 
limitations, not the Due Process Clause, provide the primary protection for 
defendants’ interests. Those cases are a shaky foundation for the radical 
step taken by the Court today.
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another day, its quick embrace of a “bad faith” standard has 
not brightened the line; it only has moved the line so as to 
provide fewer protections for criminal defendants.

II
The inquiry the majority eliminates in setting up its “bad 

faith” rule is whether the evidence in question here was “con-
stitutionally material,” so that its destruction violates due 
process. The majority does not say whether “evidentiary 
material of which no more can be said than that it could have 
been subjected to tests, the results of which might have ex-
onerated the defendant,” ante, at 57, is, for purposes of due 
process, material. But because I do not find the question of 
lack of bad faith dispositive, I now consider whether this evi-
dence was such that its destruction rendered respondent’s 
trial fundamentally unfair.

Trombetta requires that a court determine whether the ev-
idence possesses “an exculpatory value that was apparent be-
fore the evidence was destroyed,” and whether it was “of 
such a nature that the defendant would be unable to obtain 
comparable evidence by other reasonably available means.” 
467 U. S., at 489. In Trombetta neither requirement was 
met. But it is important to note that the facts of Trombetta 
differed significantly from those of this case. As such, while 
the basic standards set by Trombetta are controlling, the in-
quiry here must be more finely tuned.

In Trombetta, samples of breath taken from suspected 
drunk drivers had been discarded after police had tested 
them using an Intoxilyzer, a highly accurate and reliable de-
vice for measuring blood-alcohol concentration levels. Id., 
at 481-482. The Court reasoned that the likelihood of the 
posttest samples proving to be exculpatory was extremely 
low, and further observed that the defendants were able to 
attack the reliability of the test results by presenting evi-
dence of the ways in which the Intoxilyzer might have mal-
functioned. This case differs from Trombetta in that here no 
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conclusive tests were performed on the relevant evidence. 
There is a distinct possibility in this case, one not present in 
Trombetta, that a proper test would have exonerated re-
spondent, unrebutted by any other conclusive test results. 
As a consequence, although the discarded evidence in Trom-
betta had impeachment value (i. e., it might have shown that 
the test results were incorrect), here what was lost to the re-
spondent was the possibility of complete exoneration. Trom- 
betta’s specific analysis, therefore, is not directly controlling.

The exculpatory value of the clothing in this case cannot be 
determined with any certainty, precisely because the police 
allowed the samples to deteriorate. But we do know several 
important things about the evidence. First, the semen sam-
ples on the clothing undoubtedly came from the assailant. 
Second, the samples could have been tested, using technol-
ogy available and in use at the local police department, to 
show either the blood type of the assailant, or that the assail-
ant was a nonsecreter, i. e., someone who does not secrete a 
blood-type “marker” into other body fluids, such as semen. 
Third, the evidence was clearly important. A semen sample 
in a rape case where identity is questioned is always signifi-
cant. See Hilliard v. Spalding, 719 F. 2d 1443, 1446-1447 
(CA9 1983); People v. Nation, 26 Cal. 3d 169, 176-177, 604 P. 
2d 1051, 1054-1055 (1980). Fourth, a reasonable police offi-
cer should have recognized that the clothing required refrig-
eration. Fifth, we know that an inconclusive test was done 
on the swab. The test suggested that the assailant was a 
nonsecreter, although it was equally likely that the sample on 
the swab was too small for accurate results to be obtained. 
And, sixth, we know that respondent is a secreter.

If the samples on the clothing had been tested, and the re-
sults had shown either the blood type of the assailant or that 
the assailant was a nonsecreter, its constitutional materiality 
would be clear. But the State’s conduct has deprived the de-
fendant, and the courts, of the opportunity to determine with 
certainty the import of this evidence: it has “interfere[d] with 
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the accused’s ability to present a defense by imposing on him 
a requirement which the government’s own actions have ren-
dered impossible to fulfill.” Hilliard v. Spalding, 719 F. 2d, 
at 1446. Good faith or not, this is intolerable, unless the par-
ticular circumstances of the case indicate either that the evi-
dence was not likely to prove exculpatory, or that the defend-
ant was able to use effective alternative means to prove the 
point the destroyed evidence otherwise could have made.

I recognize the difficulties presented by such a situation.6 
The societal interest in seeing criminals punished rightly re-
quires that indictments be dismissed only when the unavail-
ability of the evidence prevents the defendant from receiving 
a fair trial. In a situation where the substance of the lost 
evidence is known, the materiality analysis laid out in Trom- 
betta is adequate. But in a situation like the present one, 
due process requires something more. Rather than allow a 
State’s ineptitude to saddle a defendant with an impossible 
burden, a court should focus on the type of evidence, the 
possibility it might prove exculpatory, and the existence of 
other evidence going to the same point of contention in deter-
mining whether the failure to preserve the evidence in ques-
tion violated due process. To put it succinctly, where no 
comparable evidence is likely to be available to the defend-
ant, police must preserve physical evidence of a type that 
they reasonably should know has the potential, if tested, to 
reveal immutable characteristics of the criminal, and hence to 
exculpate a defendant charged with the crime.

6 We noted in California v. Trombetta, 467 U. S. 479, 486 (1984): “The 
absence of doctrinal development in this area reflects, in part, the difficulty 
of developing rules to deal with evidence destroyed through prosecutorial 
neglect or oversight. Whenever potentially exculpatory evidence is per-
manently lost, courts face the treacherous task of divining the import of 
materials whose contents are unknown and, very often, disputed.” While 
the inquiry is a difficult one, I do not read Trombetta to say, nor do I be-
lieve, that it is impossible. Respect for constitutional rights demands that 
the inquiry be made.
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The first inquiry under this standard concerns the particu-
lar evidence itself. It must be of a type which is clearly rele-
vant, a requirement satisfied, in a case where identity is at 
issue, by physical evidence which has come from the assail-
ant. Samples of blood and other body fluids, fingerprints, 
and hair and tissue samples have been used to implicate 
guilty defendants, and to exonerate innocent suspects. This 
is not to say that all physical evidence of this type must be 
preserved. For example, in a case where a blood sample is 
found, but the circumstances make it unclear whether the 
sample came from the assailant, the dictates of due process 
might not compel preservation (although principles of sound 
investigation might certainly do so). But in a case where 
there is no doubt that the sample came from the assailant, the 
presumption must be that it be preserved.

A corollary, particularly applicable to this case, is that the 
evidence embody some immutable characteristic of the assail-
ant which can be determined by available testing methods. 
So, for example, a clear fingerprint can be compared to the 
defendant’s fingerprints to yield a conclusive result; a blood 
sample, or a sample of body fluid which contains blood mark-
ers, can either completely exonerate or strongly implicate a 
defendant. As technology develops, the potential for this 
type of evidence to provide conclusive results on any number 
of questions will increase. Current genetic testing meas-
ures, frequently used in civil paternity suits, are extraordi-
narily precise. See Clark v. Jeter, 486 U. S. 456, 465 (1988). 
The importance of these types of evidence is indisputable, 
and requiring police to recognize their importance is not 
unreasonable.

The next inquiry is whether the evidence, which was obvi-
ously relevant and indicates an immutable characteristic of 
the actual assailant, is of a type likely to be independently ex-
culpatory. Requiring the defendant to prove that the par-
ticular piece of evidence probably would be independently ex-
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culpatory would require the defendant to prove the content 
of something he does not have because of the State’s miscon-
duct. Focusing on the type of evidence solves this problem. 
A court will be able to consider the type of evidence and the 
available technology, as well as the circumstances of the case, 
to determine the likelihood that the evidence might have 
proved to be exculpatory. The evidence must also be with-
out equivalent in the particular case. It must not be cumu-
lative or collateral, cf. United States v. Agurs, 427 U. S., at 
113-114, and must bear directly on the question of innocence 
or guilt.

Due process must also take into account the burdens that 
the preservation of evidence places on the police. Law en-
forcement officers must be provided the option, as is implicit 
in Trombetta, of performing the proper tests on physical evi-
dence and then discarding it.7 Once a suspect has been ar-
rested the police, after a reasonable time, may inform de-
fense counsel of plans to discard the evidence. When the 
defense has been informed of the existence of the evidence, 
after a reasonable time the burden of preservation may shift 
to the defense. There should also be flexibility to deal with 
evidence that is unusually dangerous or difficult to store.

Ill
Applying this standard to the facts of this case, I conclude 

that the Arizona Court of Appeals was correct in overturning 
respondent’s conviction. The clothing worn by the victim 
contained samples of his assailant’s semen. The appeals 
court found that these samples would probably be larger, less 
contaminated, and more likely to yield conclusive test results 
than would the samples collected by use of the assault kit. 
153 Ariz. 50, 54, 734 P. 2d 592, 596 (1986). The cloth-

7 There is no need in this case to discuss whether the police have a duty 
to test evidence, or whether due process requires that police testing be on 
the “cutting edge” of technology. But uncertainty as to these questions 
only highlights the importance of preserving evidence, so that the defense 
has the opportunity at least to use whatever scientifically recognized tests 
are available. That is all that is at issue in this case.
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ing and the semen stains on the clothing therefore obviously 
were material.

Because semen is a body fluid which could have been tested 
by available methods to show an immutable characteristic of 
the assailant, there was a genuine possibility that the results 
of such testing might have exonerated respondent. The only 
evidence implicating respondent was the testimony of the vic-
tim.8 There was no other eyewitness, and the only other 
significant physical evidence, respondent’s car, was seized by 
police, examined, turned over to a wrecking company, and 
then dismantled without the victim’s having viewed it. The 
police also failed to check the car to confirm or refute ele-
ments of the victim’s testimony.9

8 This Court “has recognized the inherently suspect qualities of eyewit-
ness identification evidence.” Watkins v. Sowders, 449 U. S. 341, 350 
(1981) (Bre nn an , J., dissenting). Such evidence is “notoriously unreli-
able,” ibid.; see United States v. Wade, 388 U. S. 218, 228 (1967); Manson 
v. Brathwaite, 432 U. S. 98, 111-112 (1977), and has distinct impacts on 
juries. “All the evidence points rather strikingly to the conclusion that 
there is almost nothing more convincing than a live human being who takes 
the stand, points a finger at the defendant, and says, ‘That’s the one!’ ” E. 
Loftus, Eyewitness Testimony 19 (1979).

Studies show that children are more likely to make mistaken identifica-
tions than are adults, especially when they have been encouraged by 
adults. See generally Cohen & Hamick, The Susceptibility of Child 
Witnesses to Suggestion, 4 Law and Human Behavior 201 (1980). Other 
studies show another element of possible relevance in this case: “Cross- 
racial identifications are much less likely to be accurate than same race 
identifications.” Rahaim & Brodsky, Empirical Evidence versus Common 
Sense: Juror and Lawyer Knowledge of Eyewitness Accuracy, 7 Law and 
Psych. Rev. 1, 2 (1982). These authorities suggest that eyewitness testi-
mony alone, in the absence of corroboration, is to be viewed with some 
suspicion.

9 The victim testified that the car had a loud muffler, that country music 
was playing on its radio, and that the car was started using a key. Re-
spondent and others testified that his car was inoperative on the night of 
the incident, that when it was working it ran quietly, that the radio did not 
work, and that the car could be started only by using a screwdriver. The 
police did not check any of this before disposing of the car. See 153 Ariz. 
50, 51-52, 734 P. 2d 592, 593-594 (App. 1986).
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Although a closer question, there was no equivalent evi-
dence available to respondent. The swab contained a semen 
sample, but it was not sufficient to allow proper testing. Re-
spondent had access to other evidence tending to show that 
he was not the assailant, but there was no other evidence 
that would have shown that it was physically impossible for 
respondent to have been the assailant. Nor would the pres-
ervation of the evidence here have been a burden upon the 
police. There obviously was refrigeration available, as the 
preservation of the swab indicates, and the items of clothing 
likely would not tax available storage space.

Considered in the context of the entire trial, the failure of 
the prosecution to preserve this evidence deprived respond-
ent of a fair trial. It still remains “a fundamental value 
determination of our society that it is far worse to convict an 
innocent man than to let a guilty man go free.” In re 
Winship, 397 U. S. 358, 372 (1970) (concurring opinion). 
The evidence in this case was far from conclusive, and the 
possibility that the evidence denied to respondent would have 
exonerated him was not remote. The result is that he was 
denied a fair trial by the actions of the State, and conse-
quently was denied due process of law. Because the Court’s 
opinion improperly limits the scope of due process, and ig-
nores its proper focus in a futile pursuit of a bright-line rule,10 
I dissent.

10 Even under the standard articulated by the majority the proper reso-
lution of this case should be a remand to consider whether the police did act 
in good faith. The Arizona Court of Appeals did not state in its opinion 
that there was no bad faith on the part of the police. Rather, it held that 
the proper standard to be applied was a consideration of whether the fail-
ure to preserve the evidence deprived respondent of a fair trial, and that, 
as a result, its holding did “not imply any bad faith on the part of the 
state.” Id., at 54, 734 P. 2d, at 596. But there certainly is a sufficient 
basis on this record for a finding that the police acted in bad faith. The 
destruction of respondent’s car by the police (which in itself may serve on 
remand as an alternative ground for finding a constitutional violation, see
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id., at 55, 734 P. 2d, at 597 (question left open)) certainly suggests that the 
police may have conducted their investigation with an improper animus. 
Although the majority provides no guidance as to how a lack of good faith is 
to be determined, or just how egregious police action must be, the police 
actions in this case raise a colorable claim of bad faith. If the Arizona 
courts on remand should determine that the failure to refrigerate the cloth-
ing was part of an overall investigation marred by bad faith, then, even 
under the majority’s test, the conviction should be overturned.
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CERTIORARI TO THE COURT OF APPEALS OF OHIO, 
MONTGOMERY COUNTY

No. 87-6116. Argued October 12, 1988—Decided November 29, 1988

After the indigent petitioner and two codefendants were found guilty of 
several serious crimes in an Ohio state court, the new counsel appointed 
to represent petitioner on appeal filed with the Ohio Court of Appeals a 
document captioned “Certification of Meritless Appeal and Motion,” 
which recited that the attorney had carefully reviewed the record, that 
he had found no errors requiring reversal, and that he would not file a 
meritless appeal, and which requested leave to withdraw. The court 
entered an order that granted the latter motion and that specified that 
the court would thereafter independently review the record thoroughly 
to determine whether any reversible error existed. The court later 
denied petitioner’s request for the appointment of a new attorney. Sub-
sequently, upon making its own examination of the record without the 
assistance of counsel for petitioner, the court noted that counsel’s certi-
fication of meritlessness was “highly questionable” since petitioner had 
“several arguable claims,” and, in fact, reversed one of petitioner’s con-
victions for plain error, but concluded that petitioner “suffered no preju-
dice” as a result of “counsel’s failure to give a more conscientious exami-
nation of the record” because the court had thoroughly examined the 
record and received the benefit of arguments advanced by the codefen-
dants’ counsel. The court therefore affirmed petitioner’s convictions on 
the remaining counts, and the State Supreme Court dismissed his appeal.

Held:
1. Petitioner was deprived of constitutionally adequate representation 

on appeal by the Ohio Court of Appeals’ failure to follow the procedures 
set forth in Anders v. California, 386 U. S. 738, for allowing appointed 
counsel for an indigent criminal defendant to withdraw from a first ap-
peal as of right on the basis that the appeal is frivolous. Under those 
procedures, counsel must first conduct a “conscientious examination” of 
the case and support a request to withdraw with a brief referring to any-
thing in the record that might arguably support the appeal, and the court 
must then conduct a full examination of all the proceedings and permit 
withdrawal if its separate inquiry reveals no nonfrivolous issue, but must 
appoint new counsel to argue the appeal if such an issue exists. The 
state court erred in two respects in not denying counsel’s motion to with-
draw. First, the motion was not supported with an “Anders brief,” so 
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that the court was left without an adequate basis for determining that 
counsel had performed his duty of carefully searching the record for ar-
guable error and was deprived of assistance in the court’s own review of 
the record. Second, the court should not have acted on the motion be-
fore it made its own examination of the record to determine whether 
counsel’s evaluation of the case was sound. Most significantly, the court 
erred by failing to appoint new counsel to represent petitioner after 
determining that the record supported “several arguable claims.” Such 
a determination creates a constitutional imperative that counsel be ap-
pointed, since the need for forceful and vigorous advocacy to ensure that 
rights are not forgone and that substantial legal and factual arguments 
are not passed over is of paramount importance in our adversary system 
of justice, whether at the trial or the appellate stage. Pp. 79-85.

2. In cases such as this, it is inappropriate to apply either the lack of 
prejudice standard of Strickland v. Washington, 466 U. S. 668, or the 
harmless-error analysis of Chapman v. California, 386 U. S. 18. Such 
application would render the protections afforded by Anders meaning-
less, since the appellant would suffer no prejudice or harm from the de-
nial of counsel and would thus have no basis for complaint, whether the 
court, on reviewing the bare appellate record, concluded either that the 
conviction should not be reversed or that there was a basis for reversal. 
The Court of Appeals’ consideration of the appellate briefs filed on behalf 
of petitioner’s codefendants does not alter this conclusion, since a crimi-
nal appellant is entitled to a single-minded advocacy for which the mere 
possibility of a coincidence of interest with a represented codefendant is 
an inadequate proxy. More significantly, the question whether the 
briefs filed by the codefendants, along with the court’s own review of the 
record, adequately focused the court’s attention on petitioner’s arguable 
claims is itself an issue that should have been resolved in an adversary 
proceeding. Furthermore, it is important that the denial of counsel in 
this case left petitioner completely without representation during the 
appellate court’s actual decisional process, since such a total denial is 
legally presumed to result in prejudice and can never be considered 
harmless error, whether at the trial or the appellate stage. Pp. 85-89.

Reversed and remanded.

Stev en s , J., delivered the opinion of the Court, in which Bre nn an , 
Whit e , Mar sh all , Blac kmu n , O’Conn or , Sca lia , and Ken ne dy , JJ., 
joined. O’Conn or , J., filed a concurring opinion, post, p. 89. Reh n -
quist , C. J., filed a dissenting opinion, post, p. 89.

Gregory L. Ayers, by appointment of the Court, 485 U. S. 
957, argued the cause for petitioner. With him on the briefs 
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were Randall M. Dana, David C. Stebbins, and George A. 
Lyons.

Mark B. Robinette argued the cause for respondent. With 
him on the brief was Lee C. Falke. *

Justic e  Stev ens  delivered the opinion of the Court.
In Anders v. California, 386 U. S. 738 (1967), we gave a 

negative answer to this question:
“May a State appellate court refuse to provide counsel to 
brief and argue an indigent criminal defendant’s first ap-
peal as of right on the basis of a conclusory statement by 
the appointed attorney on appeal that the case has no 
merit and that he will file no brief?” Brief for Petitioner 
in Anders v. California, 0. T. 1966, No. 98, p. 2.

The question presented by this case is remarkably similar 
and therefore requires a similar answer.

I
Petitioner is indigent. After a trial in the Montgomery 

County, Ohio, Court of Common Pleas, he and two codefen-
dants were found guilty of several serious crimes. Peti-
tioner was sentenced to a term of imprisonment of 18 to 28 
years. On January 8, 1985, new counsel was appointed to 
represent him on appeal. Counsel filed a timely notice of 
appeal.

On June 2, 1986, petitioner’s appellate counsel filed with 
the Montgomery County, Ohio, Court of Appeals a document 
captioned “Certification of Meritless Appeal and Motion.” 
Excluding this caption and the certificate evidencing its serv-

* Briefs of amici curiae urging reversal were filed for the American 
Civil Liberties Union et al. by Larry W. Yackle, John A. Powell, Steven 
R. Shapiro, and Kim Robert Fawcett; and for the National Association of 
Criminal Defense Lawyers by Bruce S. Rogow.

Gloria A. Eyerly and Harry R. Reinhart filed a brief for the Ohio Asso-
ciation of Criminal Defense Lawyers as amicus curiae.
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ice on the prosecutor’s office and petitioner, the document in 
its entirety read as follows:

“Appellant’s attorney respectfully certifies to the Court 
that he has carefully reviewed the within record on 
appeal, that he has found no errors requiring reversal, 
modification and/or vacation of appellant’s jury trial con-
victions and/or the trial court’s sentence in Case No. 84- 
CR-1056, that he has found no errors requiring reversal, 
modification and/or vacation of appellant’s jury trial con-
victions and/or the trial court’s sentence in Case No. 84- 
CR-1401, and that he will not file a meritless appeal in 
this matter.
“MOTION
“Appellant’s attorney respectfully requests a Journal 
Entry permitting him to withdraw as appellant’s appel-
late attorney of record in this appeal thereby relieving 
appellant’s attorney of any further responsibility to pros-
ecute this appeal with the attomey/client relationship 
terminated effective on the date file-stamped on this 
Motion.” App. 35-36.

A week later, the Court of Appeals entered an order allow-
ing appellate counsel to withdraw and granting petitioner 30 
days in which to file an appellate brief pro se. Id., at 37. 
The order further specified that the court would thereafter 
“independently review the record thoroughly to determine 
whether any error exists requiring reversal or modification of 
the sentence . . . .” Ibid. Thus, counsel was permitted to 
withdraw before the court reviewed the record on nothing 
more than “a conclusory statement by the appointed attorney 
on appeal that the case has no merit and that he will file no 
brief.” Moreover, although granting petitioner several ex-
tensions of time to file a brief, the court denied petitioner’s 
request for the appointment of a new attorney. No merits 
brief was filed on petitioner’s behalf.
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In due course, and without the assistance of any advocacy 
for petitioner, the Court of Appeals made its own examina-
tion of the record to determine whether petitioner received 
“a fair trial and whether any grave or prejudicial errors 
occurred therein.” Id., at 40. As an initial matter, the 
court noted that counsel’s certification that the appeal was 
meritless was “highly questionable.” Ibid. In reviewing 
the record and the briefs filed by counsel on behalf of peti-
tioner’s codefendants, the court found “several arguable 
claims.” Id., at 41. Indeed, the court concluded that plain 
error had been committed in the jury instructions concerning 
one count.1 The court therefore reversed petitioner’s con-
viction and sentence on that count but affirmed the convic-
tions and sentences on the remaining counts. It concluded 
that petitioner “suffered no prejudice” as a result of “coun-
sel’s failure to give a more conscientious examination of the 
record” because the court had thoroughly examined the 
record and had received the benefit of arguments advanced 
by counsel for petitioner’s two codefendants. Ibid. Peti-
tioner appealed the judgment of the Court of Appeals to the 
Ohio Supreme Court, which dismissed the appeal. Id., at 
45. We granted certiorari, 484 U. S. 1059 (1988), and now 
reverse.

II
Approximately a quarter of a century ago, in Douglas v. 

California, 372 U. S. 353 (1963), this Court recognized that 
the Fourteenth Amendment guarantees a criminal appellant 
the right to counsel on a first appeal as of right. We held 

1 Petitioner was charged in counts 5 and 6 of the indictment with feloni-
ous assault. App. 6-7; see Ohio Rev. Code Ann. §2903.11(A)(2) (1987). 
In examining the record, the Court of Appeals discovered that the trial 
court neglected to instruct the jury concerning an element of this crime. 
Applying the State’s plain-error doctrine, which requires a showing of sub-
stantial prejudice, the Court of Appeals reversed petitioner’s conviction 
under count 6 of the indictment, but let stand his conviction under count 5. 
App. 41-43.
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that a procedure in which appellate courts review the record 
and “appoint counsel if in their opinion” the assistance of 
counsel “would be helpful to the defendant or the court,” id., 
at 355, is an inadequate substitute for guaranteed represen-
tation.2 Four years later, in Anders v. California, 386 
U. S. 738 (1967), we held that a criminal appellant may not be 
denied representation on appeal based on appointed counsel’s 
bare assertion that he or she is of the opinion that there is no 
merit to the appeal.

The Anders opinion did, however, recognize that in some 
circumstances counsel may withdraw without denying the in-
digent appellant fair representation provided that certain 
safeguards are observed: Appointed counsel is first required 
to conduct “a conscientious examination” of the case. Id., at 
744. If he or she is then of the opinion that the case is wholly 
frivolous, counsel may request leave to withdraw. The re-
quest “must, however, be accompanied by a brief referring to 
anything in the record that might arguably support the ap-
peal.” Ibid. Once the appellate court receives this brief, it 
must then itself conduct “a full examination of all the pro- 
ceeding[s] to decide whether the case is wholly frivolous.” 
Ibid. Only after this separate inquiry, and only after the ap-
pellate court finds no nonfrivolous issue for appeal, may the 
court proceed to consider the appeal on the merits without 
the assistance of counsel. On the other hand, if the court 
disagrees with counsel—as the Ohio Court of Appeals did in 
this case—and concludes that there are nonfrivolous issues 
for appeal, “it must, prior to decision, afford the indigent the 
assistance of counsel to argue the appeal.” Ibid.

2 In reaching this conclusion, the Court noted:
“At this stage in the proceedings only the barren record speaks for the 
indigent, and, unless the printed pages show that an injustice has been 
committed, he is forced to go without a champion on appeal. Any real 
chance he may have had of showing that his appeal has hidden merit is 
deprived him when the court decides on an ex parte examination of the 
record that the assistance of counsel is not required.” 372 U. S., at 356.
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It is apparent that the Ohio Court of Appeals did not follow 
the Anders procedures when it granted appellate counsel’s 
motion to withdraw, and that it committed an even more seri-
ous error when it failed to appoint new counsel after find-
ing that the record supported several arguably meritorious 
grounds for reversal of petitioner’s conviction and modifica-
tion of his sentence. As a result, petitioner was left without 
constitutionally adequate representation on appeal.

The Ohio Court of Appeals erred in two respects in grant-
ing counsel’s motion for leave to Withdraw. First, the mo-
tion should have been denied because counsel’s “Certification 
of Meritless Appeal” failed to draw attention to “anything in 
the record that might arguably support the appeal.”3 Ibid. 
The so-called “Anders brief” serves the valuable purpose of 
assisting the court in determining both that counsel in fact 
conducted the required detailed review of the case4 and that 

3 Counsel’s “Certification of Meritless Appeal,” which simply noted that 
counsel, after carefully reviewing the record, “found no errors requiring 
reversal, modification and/or vacation of appellant’s” conviction or sen-
tence, App. 35, bears a marked resemblance to the no-merit letter we held 
inadequate in Anders. The no-merit letter at issue in Anders read as 
follows:

“Dear Judge Van Dyke:
“This is to advise you that I have received and examined the trial tran-

script of CHARLIE ANDERS as it relates to his conviction of the crime of 
possession of narcotics.

“I will not file a brief on appeal as I am of the opinion that there is no 
merit to the appeal. I have visited and communicated with Mr. Anders 
and have explained my views and opinions to him as they relate to his 
appeal.

“Mr. Anders has advised me that he wishes to file a brief in this matter 
on his own behalf. ...” Tr. of Record in Anders v. California, 0. T. 
1966, No. 98, p. 6.

4 Not only does the Anders brief assist the court in determining that 
counsel has carefully reviewed the record for arguable claims, but, in 
marginal cases, it also provides an independent inducement to counsel to 
perform a diligent review:

“The danger that a busy or inexperienced lawyer might opt in favor of a 
one sentence letter instead of an effective brief in an individual marginal
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the appeal is indeed so frivolous that it may be decided with-
out an adversary presentation. The importance of this twin 
function of the Anders brief was noted in Anders itself, 386 
U. S., at 745, and was again emphasized last Term. In our 
decision in McCoy n . Court of Appeals of Wisconsin, 486 
U. S. 429 (1988), we clearly stated that the Anders brief is 
designed both “to provide the appellate courts with a basis 
for determining whether appointed counsel have fully per-
formed their duty to support their clients’ appeal to the best 
of their ability,” and also to help the court make “the critical 
determination whether the appeal is indeed so frivolous that 
counsel should be permitted to withdraw.” Id., at 439. 
Counsel’s failure to file such a brief left the Ohio court with-
out an adequate basis for determining that he had performed 
his duty carefully to search the case for arguable error and 
also deprived the court of the assistance of an advocate in its 
own review of the cold record on appeal.5

Moreover, the Court of Appeals should not have acted on 
the motion to withdraw before it made its own examination of 
the record to determine whether counsel’s evaluation of the * 6 

case is real, notwithstanding the dedication that typifies the profession. 
If, however, counsel’s ultimate evaluation of the case must be supported by 
a written opinion ‘referring to anything in the record that might arguably 
support the appeal,’ [Anders,] 386 U. S., at 744 . . . , the temptation to 
discharge an obligation in summary fashion is avoided, and the reviewing 
court is provided with meaningful assistance.” Nickols v. Gagnon, 454 F. 
2d 467, 470 (CA7 1971) (footnotes omitted), cert, denied, 408 U. S. 925 
(1972).
In addition, simply putting pen to paper can often shed new light on what 
may at first appear to be an open-and-shut issue.

6 One hurdle faced by an appellate court in reviewing a record on appeal 
without the assistance of counsel is that the record may not accurately and 
unambiguously reflect all that occurred at the trial. Presumably, appel-
late counsel may contact the trial attorney to discuss the case and may 
thus, in arguing the appeal, shed additional light on the proceedings below. 
The court, of course, is not in the position to conduct such ex parte 
communications.
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case was sound.6 This requirement was plainly stated in 
Ellis v. United States, 356 U. S. 674, 675 (1958), it was 
repeated in Anders, 386 U. S., at 744, and it was reiterated 
last Term in McCoy, 486 U. S., at 442. As we explained in 
McCoy:

“To satisfy federal constitutional concerns, an appellate 
court faces two interrelated tasks as it rules on counsel’s 
motion to withdraw. First, it must satisfy itself that 
the attorney has provided the client with a diligent and 
thorough search of the record for any arguable claim that 
might support the client’s appeal. Second, it must de-
termine whether counsel has correctly concluded that 
the appeal is frivolous.” Ibid.

Most significantly, the Ohio court erred by failing to ap-
point new counsel to represent petitioner after it had deter-
mined that the record supported “several arguable claims.” 
App. 41. As Anders unambiguously provides, “if [the appel-
late court] finds any of the legal points arguable on their 
merits (and therefore not frivolous) it must, prior to deci-
sion, afford the indigent the assistance of counsel to argue 
the appeal.” 386 U. S., at 744; see also McCoy, 486 U. S., 
at 444 (“Of course, if the court concludes that there are 
nonfrivolous issues to be raised, it must appoint counsel to 
pursue the appeal and direct that counsel to prepare an advo-
cate’s brief before deciding the merits”). This requirement 
necessarily follows from an understanding of the interplay 
between Douglas and Anders. Anders, in essence, recog-
nizes a limited exception to the requirement articulated in 
Douglas that indigent defendants receive representation on 
their first appeal as of right. The exception is predicated on 
the fact that the Fourteenth Amendment—although demand- 6 

6 Obviously, a court cannot determine whether counsel is in fact correct 
in concluding that an appeal is frivolous without itself examining the record 
for arguable appellate issues. In granting counsel’s motion to withdraw, 
however, the Ohio Court of Appeals noted that it was deferring its inde-
pendent review of the record for a later date. See App. 37.
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ing active and vigorous appellate representation of indigent 
criminal defendants—does not demand that States require 
appointed counsel to press upon their appellate courts wholly 
frivolous arguments. However, once a court determines 
that the trial record supports arguable claims, there is no 
basis for the exception and, as provided in Douglas, the crim-
inal appellant is entitled to representation. The Court of 
Appeals’ determination that arguable issues were presented 
by the record, therefore, created a constitutional imperative 
that counsel be appointed.

It bears emphasis that the right to be represented by coun-
sel is among the most fundamental of rights. We have long 
recognized that “lawyers in criminal courts are necessities, 
not luxuries.” Gideon v. Wainwright, 372 U. S. 335, 344 
(1963). As a general matter, it is through counsel that all 
other rights of the accused are protected: “Of all the rights 
that an accused person has, the right to be represented by 
counsel is by far the most pervasive, for it affects his ability 
to assert any other rights he may have.” Schaefer, Federal-
ism and State Criminal Procedure, 70 Harv. L. Rev. 1, 8 
(1956); see also Kimmelman v. Morrison, 477 U. S. 365, 377 
(1986); United States v. Cronic, 466 U. S. 648, 654 (1984). 
The paramount importance of vigorous representation fol-
lows from the nature of our adversarial system of justice. 
This system is premised on the well-tested principle that 
truth—as well as fairness—is “‘best discovered by powerful 
statements on both sides of the question.’” Kaufman, Does 
the Judge Have a Right to Qualified Counsel?, 61 A. B. A. J. 
569, 569 (1975) (quoting Lord Eldon); see also Cronic, 466 
U. S., at 655; Polk County v. Dodson, 454 U. S. 312, 318-319
(1981).  Absent representation, however, it is unlikely that a 
criminal defendant will be able adequately to test the govern-
ment’s case, for, as Justice Sutherland wrote in Powell n . 
Alabama, 287 U. S. 45 (1932), “[e]ven the intelligent and 
educated layman has small and sometimes no skill in the sci-
ence of law.” Id., at 69.
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The need for forceful advocacy does not come to an abrupt 
halt as the legal proceeding moves from the trial to appellate 
stage. Both stages of the prosecution, although perhaps in-
volving unique legal skills, require careful advocacy to ensure 
that rights are not forgone and that substantial legal and fac-
tual arguments are not inadvertently passed over. As we 
stated in Evitts v. Lucey, 469 U. S. 387 (1985):

‘Tn bringing an appeal as of right from his conviction, a 
criminal defendant is attempting to demonstrate that the 
conviction, with its consequent drastic loss of liberty, is 
unlawful. To prosecute the appeal, a criminal appellant 
must face an adversary proceeding that—like a trial—is 
governed by intricate rules that to a layperson would be 
hopelessly forbidding. An unrepresented appellant — 
like an unrepresented defendant at trial—is unable to 
protect the vital interests at stake.” Id., at 396.

By proceeding to decide the merits of petitioner’s appeal 
without appointing new counsel to represent him, the Ohio 
Court of Appeals deprived both petitioner and itself of the 
benefit of an adversary examination and presentation of the 
issues.

Ill
The State nonetheless maintains that even if the Court of 

Appeals erred in granting the motion to withdraw and in fail-
ing to appoint new counsel, the court’s conclusion that peti-
tioner suffered “no prejudice” indicates both that petitioner 
has failed to show prejudice under Strickland v. Washington, 
466 U. S. 668 (1984), and also that any error was harmless 
under Chapman v. California, 386 U. S. 18 (1967). In 
either event, in the State’s view, the Court of Appeals’ 
affirmance of petitioner’s conviction should stand.7 We 
disagree.

7 The Court of Appeals’ finding of “no prejudice” is not free from ambigu-
ity. The court wrote: “Because we have thoroughly examined the record 
and already considered the assignments of error raised in the other defend-
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The primary difficulty with the State’s argument is that it 
proves too much. No one disputes that the Ohio Court of 
Appeals concluded that the record below supported a number 
of arguable claims. Thus, in finding that petitioner suffered 
no prejudice, the court was simply asserting that, based on 
its review of the case, it was ultimately unconvinced that 
petitioner’s conviction—with the exception of one count — 
should be reversed. Finding harmless error or a lack of 
Strickland prejudice in cases such as this, however, would 
leave indigent criminal appellants without any of the protec-
tions afforded by Anders. Under the State’s theory, if on 
reviewing the bare appellate record a court would ultimately 
conclude that the conviction should not be reversed, then the 
indigent criminal appellant suffers no prejudice by being de-
nied his right to counsel. Similarly, however, if on review-
ing the record the court would find a basis for reversal, then 
the criminal defendant also suffers no prejudice. In either 
event, the criminal appellant is not harmed and thus has no 
basis for complaint. Thus, adopting the State’s view would 
render meaningless the protections afforded by Douglas and 
Anders.

Nor are we persuaded that the Court of Appeals’ consider-
ation of the appellate briefs filed on behalf of petitioner’s 
codefendants alters this conclusion. One party’s right to 
representation on appeal is not satisfied by simply relying on 
representation provided to another party. See Tr. of Oral 
Arg. 28-29. To the contrary, “[t]he right to counsel guaran-
teed by the Constitution contemplates the services of an at-

ants’ appeals we find appellant has suffered no prejudice in his counsel’s 
failure to give a more conscientious examination of the record.” App. 
40-41. Not only does this language leave unclear whether the court relied 
on Strickland, Chapman, or both cases in concluding that petitioner was 
not entitled to relief, but it also appears to limit the finding of no prejudice 
to “counsel’s failure to give a more conscientious examination of the 
record.” The court did not recognize that petitioner’s rights were also vio-
lated by its own omission in failing to appoint new counsel, and thus did not 
consider whether this separate violation was prejudicial.
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torney devoted solely to the interests of his client. Glasser 
v. United States, 315 U. S. 60, 70 [(1942)].” Von Moltke v. 
Gillies, 332 U. S. 708, 725 (1948) (plurality opinion). A crim-
inal appellant is entitled to a single-minded advocacy for 
which the mere possibility of a coincidence of interest with 
a represented codefendant is an inadequate proxy.8 The 
State’s argument appears to suggest, however, that there 
would rarely, if ever, be a remedy for an indigent criminal 
appellant who only receives representation to the extent a 
codefendant’s counsel happens to raise relevant arguments in 
which they share a common interest. Again, the State’s 
argument proves too much.

More significantly, the question whether the briefs filed by 
petitioner’s codefendants, along with the court’s own review 
of the record, adequately focused the court’s attention on the 
arguable claims presented in petitioner’s case is itself an 
issue that should not have been resolved without the benefit 
of an adversary presentation. An attorney acting on peti-
tioner’s behalf might well have convinced the court that peti-
tioner’s interests were at odds with his codefendants’ or that 
petitioner’s case involved significant issues not at stake in his 
codefendants’ cases. Mere speculation that counsel would 
not have made a difference is no substitute for actual appel-
late advocacy, particularly when the court’s speculation is it-
self unguided by the adversary process.9

8 There is, of course, a significant distinction between joint representa-
tion on appeal, which is often appropriate, and the mere possibility of a co-
incidence of interest between represented and unrepresented criminal 
appellants.

9 Although petitioner has been represented by counsel in this Court, we 
decline to sit in place of the Ohio Court of Appeals in the first instance to 
determine whether petitioner was prejudiced as to any appellate issue by 
reason of either counsel’s failure to file an Anders brief or the court’s fail-
ure to appoint new counsel. Cf. Kimmelman v. Morrison, 477 U. S. 365, 
390 (1986). It would be particularly inappropriate for us to do so in a case 
raising both factual issues and questions of Ohio law.
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Finally, it is important to emphasize that the denial of 
counsel in this case left petitioner completely without repre-
sentation during the appellate court’s actual decisional proc-
ess. This is quite different from a case in which it is claimed 
that counsel’s performance was ineffective. As we stated in 
Strickland, the “[a]ctual or constructive denial of the assist-
ance of counsel altogether is legally presumed to result in 
prejudice.” 466 U. S., at 692. Our decision in United 
States v. Cronic, likewise, makes clear that “[t]he presump-
tion that counsel’s assistance is essential requires us to con-
clude that a trial is unfair if the accused is denied counsel at a 
critical stage of his trial.” 466 U. S., at 659 (footnote omit-
ted). Similarly, Chapman recognizes that the right to coun-
sel is “so basic to a fair trial that [its] infraction can never be 
treated as harmless error.” 386 U. S., at 23, and n. 8. And 
more recently, in Satterwhite n . Texas, 486 U. S. 249, 256 
(1988), we stated that a pervasive denial of counsel casts such 
doubt on the fairness of the trial process, that it can never be 
considered harmless error. Because the fundamental impor-
tance of the assistance of counsel does not cease as the pros-
ecutorial process moves from the trial to the appellate stage, 
see supra, at 85, the presumption of prejudice must extend 
as well to the denial of counsel on appeal.

The present case is unlike a case in which counsel fails to 
press a particular argument on appeal, cf. Jones n . Barnes, 
463 U. S. 745 (1983), or fails to argue an issue as effectively 
as he or she might. Rather, at the time the Court of 
Appeals first considered the merits of petitioner’s appeal, ap-
pellate counsel had already been granted leave to withdraw; 
petitioner was thus entirely without the assistance of counsel 
on appeal. In fact, the only relief that counsel sought before 
the Court of Appeals was leave to withdraw, an action that 
can hardly be deemed advocacy on petitioner’s behalf. Cf. 
McCoy, 486 U. S., at 439-440, n. 13. It is therefore in-
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appropriate to apply either the prejudice requirement of 
Strickland or the harmless-error analysis of Chapman.™

The judgment of the Court of Appeals is accordingly re-
versed, and the case is remanded to that court for further 
proceedings not inconsistent with this opinion.

It is so ordered.

Justic e  O’Connor , concurring.
I join the Court’s opinion. I write separately to emphasize 

that nothing in the Court’s opinion forecloses the possibility 
that a mere technical violation of Anders v. California, 386 
U. S. 738 (1967), might be excusable. The violation in this 
case was not a mere technical violation, however, and on that 
understanding I concur.

Chief  Justi ce  Rehnquist , dissenting.
The Sixth Amendment to the Constitution provides that 

“[i]n all criminal prosecutions, the accused shall enjoy the 
right... to have the Assistance of Counsel for his defense.” 
The Court has construed this language to include not only the 
right to assistance of counsel at trial, Gideon v. Wainwright, 
372 U. S. 335 (1963), but also to the assistance of counsel on 
appeal. Douglas n . California, 372 U. S. 353 (1963). We 
have also held that the right conferred is not simply to the 
assistance of counsel, but also to the effective assistance of 
counsel, both at trial, see United States v. Cronic, 466 U. S. 
648 (1984); Strickland v. Washington, 466 U. S. 668 (1984), 
and on appeal, see Evitts v. Lucey, 469 U. S. 387 (1985).

10 A number of the Federal Courts of Appeals have reached a like conclu-
sion when faced with similar denials of appellate counsel. See United 
States ex rel. Thomas n . O’Leary, 856 F. 2d 1011 (CA7 1988); Freels v. 
Hills, 843 F. 2d 958 (CA6 1988); Jenkins v. Coombe, 821 F. 2d 158 (CA2 
1987), cert, denied, 484 U. S. 1008 (1988); Cannon v. Berry, 727 F. 2d 1020 
(CA11 1984). But cf. Sanders v. Clarke, 856 F. 2d 1134 (CA8 1988); Lock-
hart v. McCotter, 782 F. 2d 1275 (CA5 1986), cert, denied, 479 U. S. 1030 
(1987); Griffin v. West, 791 F. 2d 1578 (CA10 1986).
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There is undoubtedly an equal protection component in the 
decisions extending the Sixth Amendment right to counsel on 
appeal; Griffin v. Illinois, 351 U. S. 12 (1956); Douglas v. 
California, supra. But we have also recognized that

“[t]he duty of the State under our cases is not to dupli-
cate the legal arsenal that may be privately retained by a 
criminal defendant in a continuing effort to reverse his 
conviction, but only to assure the indigent defendant an 
adequate opportunity to present his claims fairly in the 
context of the State’s appellate process.” Ross v. 
Moffitt, 417 U. S. 600, 616 (1974).

The Court today loses sight of this, and instead seeks to 
engraft onto our decision in Anders v. California, 386 U. S. 
738 (1967), a presumption of prejudice when the appellate at-
torney for an indigent does not exactly follow the procedure 
laid down in that case. Thus today’s decision is added to the 
decision in Anders itself as a futile monument to the Court’s 
effort to guarantee to the indigent appellant what no court 
can guarantee him: exactly the same sort of legal services 
that would be provided by suitably retained private counsel.

There are doubtless lawyers admitted to practice in the 
State of Ohio who, for a substantial retainer, would have filed 
a brief on behalf of petitioner in the Ohio Court of Appeals 
urging, with a straight face, all of the claims which petition-
er’s appointed attorney decided were frivolous. But nothing 
in the Constitution or in any rational concept of public policy 
should lead us to require public financing for that sort of an 
effort. The Court’s opinion today justifies the Anders brief 
because it “serves the valuable purpose of assisting the court 
in determining both that counsel in fact conducted the re-
quired detailed review of the case and that the appeal is in-
deed so frivolous that it may be decided without an adversary 
presentation.” Ante, at 81-82 (footnote omitted). These 
may be desirable purposes, but it seems to me that it 
stretches the Sixth Amendment a good deal to say that it re-
quires these interests to be pursued in this manner. The 
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Sixth Amendment does not confer a right to have the court 
supervise counsel’s assistance as it is rendered, but rather a 
right to have counsel appointed for the purpose of pursuing 
the appeal.

Here counsel rendered “assistance” and his performance 
must be reviewed for ineffectiveness and prejudice before 
any constitutionally mandated relief is in order. Strickland, 
supra, at 687-696. Counsel states—and we have no reason 
to disbelieve him—that he conscientiously reviewed the 
record and “found no errors requiring reversal, modification 
and/or vacation of appellant’s jury trial convictions and/or the 
trial court’s sentence in [his case].” App. 35. As it turned 
out, that determination was incorrect, but this fact does not 
mean that counsel did not employ his legal talents in the serv-
ice of his client. Whether or not this evaluative process con-
stituted “assistance” cannot be affected by its conclusion. 
“[T]he canons of professional ethics impose limits on permis-
sible advocacy. It is the obligation of any lawyer—whether 
privately retained or publicly appointed—not to clog the 
courts with frivolous motions or appeals.” See Polk County 
n . Dodson, 454 U. S. 312, 323 (1981).

This is not to say that an attorney’s erroneous decision 
to withdraw is necessarily adequate assistance of counsel. 
That is to be judged under Strickland. Of course, counsel 
may protect himself from collateral review of the effective-
ness of his performance by following the safe-harbor proce-
dures outlined in Anders. As described by the Court today, 
the filing of an Anders brief creates a strong presumption 
that counsel has diligently worked on the case and that the 
court was correct in assessing the frivolousness of the appeal 
when it allowed withdrawal. Anders may well outline a pru-
dent course to follow for the appointed attorney who wishes 
to withdraw from a frivolous case. But if counsel declines to 
follow it, the basic constitutional guarantee of effective as-
sistance remains the underlying standard by which his con-
duct should be judged.
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In this case, petitioner was one of a group of three men 
who broke into a dwelling and robbed, raped, and otherwise 
sexually assaulted the adult inhabitants. It cannot be ques-
tioned that petitioner and his codefendants stood in substan-
tially the same position in defending against the charges.*  
The appellate court considered the briefs of petitioner’s co-
defendants and conducted its own review of the record. It 
ultimately reversed one of petitioner’s convictions as a re-
sult. It also considered but decided against reversing an-
other. Although the “coincidence of interest with a repre-
sented codefendant,” ante, at 87, is not a substitute for the 
assistance of counsel, it certainly may eliminate the prejudice 
of poor representation if it brings to the court’s attention the 
meritorious arguments that appointed counsel failed to make. 
In this case, the merits briefs filed on behalf of his codefen-
dants were substantially more beneficial to petitioner than an 
Anders brief from his own attorney. The appellate court 
performed its duty in utilizing the available advocate’s papers 
on petitioner’s behalf and in exercising its independent judg-
ment of the record. After doing so, it concluded that peti-
tioner had not suffered prejudice from his counsel’s with-
drawal without filing an Anders brief. On these facts, I 
think that conclusion plainly correct.

*The Court asserts that “[a]n attorney acting on petitioner’s behalf 
might well have convinced the court that petitioner’s interests were at 
odds with his codefendants’ . . . .” Ante, at 87. This appears to be pure 
speculation. Nothing in the papers filed in this Court, nor in the majority 
opinion, suggests any theory of how this might be done or why, if such a 
conflict existed, the court could not discern it from its own review of the 
record.
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CARLUCCI, SECRETARY OF DEFENSE, et  al . v . DOE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT

No. 87-751. Argued October 11, 1988—Decided December 6, 1988

After respondent, a cryptographic material control technician at the Na-
tional Security Agency (NSA), disclosed to NS A officials that he had en-
gaged in homosexual relationships with foreign nationals, his employ-
ment was terminated pursuant to NSA personnel regulations setting 
forth procedures for removal “for cause,” which were promulgated under 
provisions of the National Security Agency Act of 1959 (1959 NSA Act) 
empowering the Secretary of Defense, or his designee, to appoint NSA 
employees. Claiming that the 1959 NSA Act does not authorize remov-
als and that he could only be discharged under 5 U. S. C. § 7532—which 
provides that, “[Notwithstanding other statutes,” the head of an agency 
“may” suspend and then remove employees “in the interests of national 
security,” so long as they have been given, inter alia, a preremoval hear-
ing by the agency head or his designee—respondent requested a hearing 
before the Secretary. That request was denied on the ground that re-
spondent had been removed under the NSA regulations, which do not 
include the right to such a hearing, and not pursuant to the Secretary’s 
§ 7532 summary authority. Granting summary judgment for petition-
ers, the Secretary and the NSA Director, in respondent’s suit challeng-
ing his removal, the District Court held that, although NSA could have 
elected to proceed under either §7532 or 50 U. S. C. §833—which is 
part of the NSA Personnel Security Procedures Act, and which provides 
that the Secretary “may” remove an NSA employee upon determining 
that the termination procedures set forth in other statutes “cannot be 
invoked consistently with national security”—NSA could also proceed 
under the authority provided by the 1959 NSA Act. The Court of Ap-
peals reversed as to the optional application of § 7532 and vacated the 
remainder of the District Court’s decision, holding that removals for na-
tional security reasons must occur under either § 7532 or § 833, and that, 
because NSA disclaimed reliance on § 833, resort to § 7532 rather than 
NSA’s for cause removal regulations was mandatory.

Held: Neither § 833 nor § 7532 barred NSA from invoking its for-cause re-
moval mechanism adopted by regulation pursuant to the 1959 NSA Act. 
Pp. 99-104.

(a) Although the 1959 NSA Act expressly confers only appointment 
power upon the Secretary and does not refer to termination, neverthe-
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less, as a matter of statutory construction, the power of removal from 
office is incident to the power of appointment, absent a specific provision 
to the contrary. Keim v. United States, 177 U. S. 290. There has been 
no showing that Congress expressly or impliedly indicated a contrary 
purpose in the 1959 NSA Act or its subsequent amendments. P. 99.

(b) That §§ 833 and 7532 are not the exclusive means to remove NSA 
employees for national security reasons, but instead contemplate alter-
native recourse to NSA’s ordinary removal mechanisms pursuant to the 
1959 NSA Act, is established by the express language of those sections. 
Thus, since § 833 provides that the Secretary “may” terminate an em-
ployee if other statutory removal procedures cannot be invoked consist-
ently with national security, it follows that recourse may, even must, be 
had to those other removal procedures where those procedures do not 
jeopardize national security. Similarly, §7532 also is not mandatory 
since, in providing that an agency head “may” suspend or remove an em-
ployee “[n]otwithstanding other statutes,” that section, in effect, de-
clares that even though other statutes might not permit it, the Secretary 
may authorize removals pursuant to §7532 procedures, rather than 
those governing terminations under other laws. This discretionary as-
pect of § 7532 is manifest in the section’s legislative history. Congress 
could not have intended that § 7532 would be the exclusive procedure in 
this and like cases, since no national security termination would then be 
permissible without an initial suspension and adherence to the standard 
of Cole v. Young, 351 U. S. 536, 546, whereby a showing of “immediate 
threat of harm to the ‘national security’ ” is required in order for § 7532 to 
be invoked. Indeed, when Congress later passed the NSA Personnel 
Security Procedures Act, it must have intended that § 7532 not impose 
such restrictions on the various affected agencies, since the stringency of 
the § 7532 standard would conflict with the more lenient provisions of 
that Act authorizing the revocation of a security clearance and conse-
quent dismissal. The Court of Appeals’ view that its construction of 
§ 7532 is necessary to provide employees sought to be removed on na-
tional security grounds with procedures equivalent to those provided by 
that section assumes that NSA’s ordinary clearance revocation and for- 
cause dismissal procedures are less protective than those guaranteed by 
§7532, which assumption is not borne out by the record in this case. 
More significantly, the Court of Appeals’ view that Congress enacted 
§ 7532 to extend new protections to such employees runs counter to ex-
plicit congressional statements that the legislation was proposed to in-
crease agency heads’ authority to suspend and terminate employees on 
national security grounds. Pp. 99-104.

261 U. S. App. D. C. 96,. 820 F. 2d 1275, reversed and remanded.

Whit e , J., delivered the opinion for a unanimous Court.
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Michael K. Kellogg argued the cause for petitioners. 
With him on the briefs were Solicitor General Fried, As- 
sistant Attorney General Bolton, Deputy Solicitor General 
Cohen, Barbara L. Herwig, and Freddi Lipstein.

John G. Gill, Jr., argued the cause and filed a brief for 
respondent.*

Justi ce  Whit e  delivered the opinion of the Court.
The issue in this case is whether the National Security 

Agency (NSA) invoked the proper statutory authority when 
it terminated respondent John Doe, an NS A employee. The 
Court of Appeals held that NS A did not—a decision with 
which we disagree. We first describe the statutes relevant 
to this case.

Section 7532 of Title 5 of the United States Code, on which 
the Court of Appeals relied, was passed in 1950 and reen-
acted and codified in 1966, as part of Chapter 75 of Title 
5, the Chapter that deals with adverse actions against 
employees of the United States. See 5 U. S. C. §7532. 
The section provides that the head of an agency “may sus-
pend without pay” an employee when he considers such ac-
tion “necessary in the interests of national security,” see 
§ 7532(a), and “may remove” the suspended employee if such 
action is “necessary or advisable in the interests of national 
security.” § 7532(b). Subsection (c) of § 7532 specifies the 
procedural protections to which a suspended employee is en-
titled prior to removal.* 1

*David I. Shapiro, George Kaufmann, Peter W. Morgan, John A. Pow-
ell, and Steven R. Shapiro filed a brief for the American Civil Liberties 
Union Foundation as amicus curiae urging affirmance.

1 Title 5 U. S. C. § 7532(c) accords the suspended employee the following 
procedural rights before removal: “(A) a written statement of the charges 
against him within 30 days after suspension, which may be amended within 
30 days thereafter and which shall be stated as specifically as security con-
siderations permit; (B) an opportunity within 30 days thereafter, plus an 
additional 30 days if the charges are amended, to answer the charges and 
submit affidavits; (C) a hearing, at the request of the employee, by an 
agency authority duly constituted for this purpose; (D) a review of his case 
by the head of the agency or his designee, before a decision adverse to the 
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The National Security Agency Act of 1959 (1959 NSA Act) 
empowers the Secretary of Defense, or his designee, to es-
tablish NSA positions and appoint employees thereto “as 
may be necessary to carry out the functions of such agency.’’ 
Note following 50 U. S. C. § 402. By virtue of the 1959 NSA 
Act, NSA employees who are not preferred eligible veterans 
are in the “excepted” service, hence not covered by the 
removal provisions of the Civil Service Reform Act of 1978. 
5 U. S. C. §§7511-7513. Pursuant to the Defense Depart-
ment Directive No. 5100.23 (May 17, 1967), as printed in 
App. in No. 86-5395 (CADC), p. 60, the Secretary delegated 
his 1959 NSA Act appointment authority to the NSA Direc-
tor, who promulgated internal personnel regulations. See 
National Security Agency Central Security Service Person-
nel Management Manual 30-2 (PMM), Ch. 370 (Aug. 12, 
1980), App. to Pet. for Cert. 36a. Chapter 370 of these regu-
lations describes procedures for removing employees, and 
states generally that removal is permissible for “such cause 
as will promote the efficiency of the service,” § 3-4, App. to 
Pet. for Cert. 39a. Dismissals proposed under Chapter 370 
guarantee employees various procedural protections, such as 
30-day advance notice, an opportunity to respond and to have 
legal representation, and a written final decision. Although 
Chapter 370 assigns to some employees the further right to 
appeal an adverse action to the Merit Systems Protection 
Board, nonveterans like Doe at NSA do not have this right; 
nor does Chapter 370 provide for a hearing or review by the 
Secretary of Defense.

In 1964, Congress amended the Internal Security Act of 
1950 by passing an Act relating to “Personnel Security Proce-
dures in the National Security Agency.” 78 Stat. 168, 50 
U. S. C. §§831-833 (NSA Personnel Security Procedures 
Act). Section 831 requires the Secretary of Defense to pro-
mulgate regulations assuring that no person will be employed 

employee is made final; and (E) a written statement of the decision of the 
head of the agency.”
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or continue to be employed by NS A or have access to classi-
fied information unless such employment or access is “clearly 
consistent with the national security.” The Secretary’s 
determination is final. The Secretary’s authority under 
§831 has been delegated to the NS A Director and imple-
mented through regulations, including a regulation requiring 
security clearance for employment at NS A. See PMM, Ch. 
371, §§1-1, 1-3. Section 832(a) proscribes NSA employ-
ment to any person not subjected to a full field investigation 
and “cleared for access to classified information.” In addi-
tion, Congress directs that boards of appraisal are to assist in 
appraising the loyalty and suitability of persons for access to 
classified information in those cases where the NSA Director 
doubts such suitability. § 832(b). Section 833(a) gives the 
Secretary authority to terminate the employment of any 
NSA officer or employee whenever he considers that action 
“to be in the interest of the United States” and determines 
that the procedures stated in other provisions of the law 
“cannot be invoked consistently with national security.”

This case began in 1982 when John Doe, a cryptographic 
material control technician at NSA for 16 years, disclosed to 
NSA officials that he had engaged in homosexual relation-
ships with foreign nationals. Doe was notified of his pro-
posed removal pursuant to Chapter 370 of the PMM, which 
governs NSA’s procedures for removal for cause. The noti-
fication letter of Virginia C. Jenkins, Director of Civilian Per-
sonnel, was dated November 23, 1982, and explained that 
Doe’s “indiscriminate personal conduct with unidentified for-
eign nationals” makes impossible his continued—and essen-
tial to NSA employment—access to classified information. 
See App. in No. 86-5395 (CADC), p. 83. The notice also ad-
vised Doe of his adjudicatory rights to contest the decision, 
which rights he exercised through counsel, including in his 
answer the results of a psychiatric evaluation as to his secu-
rity threat. Pursuant to 50 U. S. C. § 832(b), the NSA Di-
rector convened a board of appraisal, which ultimately con- 
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eluded that Doe’s access to classified material was “clearly 
inconsistent with the national security.” See App. in No. 
5395 (CADC), p. 108. After a hearing before the Director, 
Doe was notified that his security clearance was being re-
voked. Because this clearance is a condition of NSA employ-
ment, the Director, pursuant to the authority delegated to 
him under the 1959 NSA Act, removed Doe. Relying on 5 
U. S. C. § 7532, Doe then requested a hearing before the Sec-
retary of Defense, claiming that the 1959 NSA Act does not 
authorize removals and that he could only be discharged by 
the Secretary after a hearing before that official or his desig-
nee. Both the Secretary and the Director replied that Doe’s 
removal was “for cause” under Chapter 370 of the PMM 
and was not pursuant to the Secretary’s §7532 summary 
authority.

Doe brought suit in the District Court challenging his re-
moval on constitutional and statutory grounds. He charged, 
inter alia, that the 1959 NSA Act’s appointment authority 
delegated by the Secretary of Defense to the NSA Director 
does not include the authority to remove employees; hence 
NSA is required to apply 5 U. S. C. § 7532’s termination pro-
cedures that guarantee NSA employees a preremoval hear-
ing before the Secretary or his designee, the NSA Director. 
The District Court denied this argument and granted sum-
mary judgment for petitioners. Acknowledging that the 
NSA Director could have elected to proceed under either 
§ 833 or § 7532 summary authority, the court held that the Di-
rector could also proceed under the authority provided by 
the 1959 NSA Act. Doe v. Weinberger, Civ. Action No. 
85-1996 (DC, Apr. 25, 1986).

The Court of Appeals reversed as to the optional applica-
bility of §7532 and vacated the remainder of the District 
Court’s decision. Doe v. Weinberger, 820 F. 2d 1275 (1987). 
The Court of Appeals was of the view that the chronology of 
congressional action indicates that § 7532, which predates the 
establishment of NSA, must control NSA employee dismiss-
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als on national security grounds. The court acknowledged 
§833’s parallel summary removal scheme, but held that be-
cause the NS A Director disclaimed reliance on that section, 
remand to NS A for compliance with §7532 was obligatory. 
We granted the Secretary’s and Director’s petition for certio-
rari. 485 U. S. 904 (1988).

The 1959 NSA Act authorizes the Secretary of Defense, or 
his designee, “to establish such positions, and to appoint 
thereto, without regard to the civil service laws, such officers 
and employees, in the National Security Agency, as may be 
necessary to carry out the functions of such agency.” Note 
following 50 U. S. C. § 402. The Secretary, in turn, issued 
Defense Department Directive No. 5100.23 to delegate this 
appointment authority to the NSA Director, which authority 
was implemented by regulations covering both the hiring and 
removal of NSA employees. Although the 1959 NSA Act 
does not refer to termination, the Court has held, as a matter 
of statutory interpretation, that, absent a “specific provision 
to the contrary, the power of removal from office is incident 
to the power of appointment.” Keim v. United States, 177 
U. S. 290, 293 (1900); see also Crenshaw v. United States, 
134 U. S. 99, 108 (1890); Cafeteria Workers v. McElroy, 
367 U. S. 886, 896 (1961). Neither the Court of Appeals 
nor respondent questions this general proposition, nor have 
they shown that Congress expressly or impliedly indicated 
a contrary purpose in the 1959 NSA Act or its subsequent 
amendments.

The Court of Appeals, however, held that removals for na-
tional security reasons must occur under either 5 U. S. C. 
§7532 or 50 U. S. C. §833 and that because NSA disclaimed 
reliance on § 833, resort to § 7532 rather than NSA’s for-cause 
removal regulations was mandatory. In our view, however, 
§ 833 and § 7532 are not the exclusive means to remove NSA 
employees for national security reasons, but instead contem-
plate alternative recourse to NSA’s ordinary removal mecha-
nisms pursuant to the 1959 NSA Act. This discretionary as-
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pect of §§833 and 7532 is manifest in both the express 
statutory language and also the legislative history of these 
provisions.

Section 833(a) states: “[N]otwithstanding sections 7512 and 
7532 of title 5, or any other provision of law,” the Secretary 
of Defense “may” remove an employee provided that he finds 
that “the procedures prescribed in other provisions of law 
that authorize the termination. . . cannot be invoked consist-
ently with the national security.” Petitioners correctly 
argue that where the for-cause procedures for removal under 
§ 7512 or under the regulations adopted under the 1959 NSA 
Act do not jeopardize national security, recourse may, even 
must, be had to those other procedures.2

Section 7532 also is not mandatory. It provides that 
“[notwithstanding other statutes,” the head of an agency 
“may” suspend and remove employees “in the interests of 
national security.” This language declares that even though 
other statutes might not permit it, the Secretary may author-
ize removals pursuant to § 7532 procedures, rather than those 
governing terminations under those other laws. The Court 
of Appeals did not expressly address the permissive charac-
ter of the section and construed the statute to require the 
Secretary, in all cases of removal based on national security, 
to resort to the removal procedures of §833 or §7532, not-
withstanding other available statutory removal regimes.

2 See Defense Department Directive No. 5210.45, p. 3 (May 9, 1964), as 
printed in App. in No. 86-5395 (CADC), p. 75 (emphasis added), which 
reads: “When the two conditions [in §833—i. e., (1) other statutory re-
moval provisions, which (2) will safeguard the national security—] do not 
exist, the Director, NSA shall, when appropriate, take action pursuant to 
other provisions of law, as applicable, to terminate the employment of a 
civilian officer or employee. The Director shall recommend to the Secre-
tary of Defense the exercise of the authority of [§ 833] only when the termi-
nation of the employment of a civilian officer or employee cannot, because 
of paramount national security interests, be carried out under any other 
provision of law.”
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The Court of Appeals reached this conclusion by relying on 
two sentences from the House Report on the bill that ulti-
mately became the predecessor to § 7532. These sentences 
state that the bill guarantees employees in various agencies, 
including the Department of Defense, the right to appeal 
to the head of the department in removal cases covered by 
§7532.3 This passage, however, does not indicate that 
§7532 procedures are the exclusive means for removals on 
national security grounds or that § 7532 displaces the other-
wise applicable removal provisions of the agencies covered by 
the section.4 Read as the Court of Appeals understood 
them, the two sentences confound the permissive language of 
the statute and are inconsistent with other evidence from the 
legislative history.5

3 The relevant sentences in the House Report state: “Under the present 
law, with respect to [the Departments of State and Defense,] the officer or 
employee who is suspended or terminated as a security risk is not entitled 
as a matter of right to an appeal to the head of the agency concerned. This 
legislation extends this appeal right to employees [of these agencies].” 
H. R. Rep. No. 2330, 81st Cong., 2d Sess., 3 (1950).

4 The Court of Appeals also noted that 5 U. S. C. § 7533 provides that 
§ 7532 does not “impair the powers vested in the Atomic Energy Commis-
sion [AEC]—or the requirement—that adequate provision be made for ad-
ministrative review” of a termination by that Agency, yet does omit any 
similar exception for the pre-existing powers of any other agency. The 
Court of Appeals extrapolated that except in the case of the AEC, § 7532 
supplants the removal authority of all agencies covered by the section in 
all cases involving national security. This conjecture extracts far more 
meaning than is warranted from the special mention by Congress that it 
intended to preserve the unique, expansive removal powers of the AEC, 
particularly in light of § 7532’s language indicating that its applicability is 
permissive.

5 Numerous congressional reports and statements indicate that §7532 
and its legislative antecedents were proposed as extraordinary, supple-
mentary measures to enable the Secretary of Defense, and other agency 
heads responsible for United States security, to respond to rare, urgent 
threats to national security. See, e. g., S. Rep. No. 2158, 81st Cong., 2d 
Sess., 2, 6 (1950); H. R. Rep. No. 2330, 81st Cong., 2d Sess., 2, 6 (1950); 
S. Rep. No. 1155, 80th Cong., 2d Sess., 2 (1948); Hearing on S. 1561 and 
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Congress enacted the §7532 and §833 summary removal 
measures to supplement, not narrow, ordinary agency re-
moval procedures. Section 7532, like § 833, applies to a spe-
cial class of national security cases, and authorizes summary 
suspension and unreviewable removal at the Secretary’s per-
sonal initiative after a hearing of unspecified scope. The re-
moval provisions apply only to an employee who has been 
suspended. An employee so removed is ineligible for em-
ployment elsewhere in the Government without approval by 
the Office of Personnel Management. See 5 U. S. C. § 7312. 
The Court has held that in light of its summary nature, Con-
gress intended § 7532 to be invoked only where there is “an 
immediate threat of harm to the ‘national security’ ” in the 
sense that the delay from invoking “normal dismissal proce-
dures” could “cause serious damage to the national security.” 
Cole v. Young, 351 U. S. 536, 546 (1956). Were §7532 the 
exclusive procedure in this case and like cases, no national se-
curity termination would be permissible without an initial 
suspension and adherence to the Cole n . Young standard. 
We are unconvinced that Congress intended any such result 
when it enacted § 7532.

Indeed, when Congress passed the NSA Personnel Secu-
rity Procedures Act in 1964, 50 U. S. C. §§831-833, Con-
gress must have intended that § 7532 did not impose this re-
striction on the various affected agencies. The stringency 
would conflict with the provisions of that Act that require the 
Secretary to apply general security considerations in select-
ing NSA employees. Just as the Secretary need only find 
“inconsistency” with national security to reject an applicant 
seeking the necessary NSA clearance for classified informa-
tion, see §831, so too the boards of appraisal that assist in 
this determination are authorized to recommend denial or 
cancellation of such clearance if the NSA Director “doubt[s]” 
that clearance is consistent with national security. See 

S. 1570 before the Subcommittee of the Senate Committee on Armed Serv-
ices, 80th Cong., 2d Sess., 2-3, 4 (1948).
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§ 832(b). The Secretary, in turn, must adhere to a board’s 
recommendation unless he makes the affirmative finding that 
clearance is in the national interest. See ibid. Under the 
construction adopted by the Court of Appeals, however, the 
revocation of a security clearance ordered by NS A pursuant 
to a board’s recommendation will not suffice for the dismissal 
mandated by § 832(a), but rather would require further re-
view by the Secretary under the more stringent standard im-
posed by § 7532.

The Court of Appeals was of the view that its construction 
of §7532 is necessary to provide employees sought to be 
removed on national security grounds with procedures equiv-
alent to those provided by that section. This approach as-
sumes that NSA’s ordinary clearance revocation and for 
cause dismissal procedures are less protective than those 
guaranteed by § 7532. This is a doubtful proposition, to say 
the least. The section, as we have said, provides for sum-
mary suspension without pay, affords a hearing of undefined 
scope before the agency head, and attaches to a removal 
order the sanction that the employee is ineligible for other 
governmental employment. NSA’s for-cause removals nei-
ther are preceded by suspension nor entail a collateral bar 
from federal employment. In this case, Doe was on the pay-
roll until removed, and the record does not indicate that the 
hearing Doe received, or the other procedural protections ac-
corded to him, were inferior to those that would have been 
available under § 7532. Indeed, in Department of the Navy 
n . Egan, 484 U. S. 518, 533 (1988), we rejected the argu-
ment that § 7532 would have provided more protections than 
the Navy’s ordinary for-cause removal procedures. More 
significantly, the Court of Appeals’ view that Congress en-
acted §7532 to extend new protections to all employees 
sought to be dismissed on national security grounds runs 
counter to explicit congressional statements that the legisla-
tion was proposed “to increase the authority of the heads of 
Government departments engaged in sensitive activities to 
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summarily suspend employees considered to be bad security 
risks, and to terminate their services if subsequent investiga-
tion develops facts which support such action.” S. Rep. 
No. 2158, at 2; see also H. R. Rep. No. 2330, at 2.

We thus agree with the conclusion of the Merit Systems 
Protection Board in a similar case that “section 7532 is not 
the exclusive basis for removals based upon security clear-
ance revocations,” Egan v. Department of the Navy, 28
M. S. P. R. 509, 521 (1985), and with the Court of Appeals 
for the Federal Circuit that “[t]here is nothing in the text of 
section 7532 or in its legislative history to suggest that its 
procedures were intended to preempt section 7513 proce-
dures whenever the removal could be taken under section 
7532. The language of section 7532 is permissive.” Egan v. 
Department of the Navy, 802 F. 2d 1563, 1568 (1986).

Accordingly, the judgment of the Court of Appeals is re-
versed, and the case is remanded for further proceedings 
consistent with this opinion.6

So ordered.

6 Respondent defends the result reached by the Court of Appeals on the 
alternative ground that NSA violated its own regulations in removing him. 
That claim, as well as others argued to the Court of Appeals, was not 
passed on by that court, and we prefer to leave the matter to the Court of 
Appeals in the first instance.
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PITTSTON COAL GROUP et  al . v . SEBBEN et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE EIGHTH CIRCUIT

No. 87-821. Argued October 3, 1988—Decided December 6, 1988*

The Black Lung Benefits Reform Act of 1977 (BLBRA), in 30 U. S. C. 
§ 902(f)(2), provided that, pending the issuance of permanent regulations 
by the Secretary of Labor, cases filed or pending, as well as certain 
claims required to be reopened or readjudicated, were to be assessed 
under “[c]riteria. . . not. . . more restrictive than the criteria applicable 
to a claim filed on June 30, 1973.” As of that date, under interim regula-
tions established by the Secretary of Health, Education, and Welfare 
(HEW), a miner could establish presumptive entitlement to benefits if he 
submitted X-ray, biopsy, or autopsy evidence of pneumoconiosis, and 
showed either 10 years of mining service or that his impairment arose out 
of coal mine employment. In response to the BLBRA, the Secretary of 
Labor promulgated an interim regulation that accorded a presumptive 
claim of entitlement only to miners who had 10 years of experience and 
could satisfy one of several “medical requirements,” including X-ray, bi-
opsy, or autopsy evidence of pneumoconiosis identical to that required 
by the interim HEW regulation. In No. 87-1095, since neither claimant 
had worked 10 years in the mines, neither qualified for the presumptive 
entitlement under the interim Labor regulation, and their claims were 
adjudicated under more stringent permanent regulations originally pro-
mulgated by the Secretary of HEW. Their claims were administra-
tively denied, but the Court of Appeals reversed, holding that the un-
availability of the interim Labor presumption to short-term miners 
violated § 902(f)(2). In Nos. 87-821 and 87-827, the Court of Appeals, 
having similarly found the interim Labor regulation invalid under 
§ 902(f)(2), reversed the District Court’s refusal to issue a writ of manda-
mus compelling the Secretary of Labor to readjudicate a class of claims 
previously considered under the interim Labor regulation, notwithstand-
ing that the Secretary’s decision in those cases had become final.

*Together with No. 87-827, McLaughlin, Secretary of Labor, et al. v. 
Sebben et al., also on certiorari to the same court, and No. 87-1095, Direc-
tor, Office of Workers’ Compensation Programs n . Broyles et al., on certio-
rari to the United States Court of Appeals for the Fourth Circuit.
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Held:
1. The interim Labor regulation violates § 902(f)(2). Pp. 113-120.

(a) The Labor criteria are more restrictive than the interim HEW 
criteria in that the latter permitted a miner to obtain a presumption of 
entitlement by establishing pneumoconiosis and either 10 years’ coal min-
ing experience or proof that the pneumoconiosis was caused by mining 
employment, whereas under the interim Labor regulation 10 years’ ex-
perience is the exclusive element of the second factor. By making the 
criteria for proving causation “more restrictive” for miners who seek a 
presumptive entitlement and can establish pneumoconiosis, the interim 
Labor regulation necessarily applies “more restrictive” total disability 
criteria than those in the interim HEW regulation. Pp. 113-115.

(b) Even if the “criteria” in § 902(f)(2) consist solely of “medical cri-
teria,” as the Secretary asserts, the interim Labor regulation violates 
the statute. Under the interim Labor regulation, unlike the interim 
HEW regulation, claimants who submit X-ray, biopsy, or autopsy evi-
dence of pneumoconiosis and can prove causation, but have worked 
fewer than 10 years in a coal mine, must in addition submit affirmative 
proof of total disability, which would principally involve submission of 
underlying medical proof of disability. Pp. 115-117.

2. The Court of Appeals in No. 87-1095 properly remanded the case 
to the Benefits Review Board for further proceedings. But the Court of 
Appeals’ order in Nos. 87-821 and 87-827 was not proper, since manda-
mus does not lie to compel the readj udication of claims decided under 
erroneous standards where the cases had already become final by reason 
of the claimants’ failure to pursue administrative remedies or to appeal 
directly to the courts within the prescribed time. Pp. 121-123.

Nos. 87-821 and 87-827, 815 F. 2d 475, reversed and remanded; No. 87- 
1095, 824 F. 2d 327, affirmed.

Sca lia , J., delivered the opinion of the Court, in which Bre nn an , Mar -
sha ll , Blac kmu n , and Ken ne dy , JJ., joined. Stev en s , J., filed a dis-
senting opinion, in which Reh nqu ist , C. J., and White  and O’Conn or , 
JJ., joined, post, p. 123.

Deputy Solicitor General Ayer argued the cause for the 
federal petitioners. With him on the briefs were Solicitor 
General Fried, Christopher J. Wright, George R. Salem, 
Allen H. Feldman, Charles I. Hadden, and Edward D. Sie-
ger. Mark E. Solomons argued the cause for petitioners 
Pittston Coal Group et al. With him on the briefs were John 
D. Maddox, Laura Metcoff Klaus, and Allen R. Prunty.
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Paul M. Smith argued the cause for respondents in all 
cases. With him on the brief for respondents Sebben et al. 
were Joseph N. Onek and I. John Rossi. Robert E. Lehrer 
filed a brief for respondents Broyles et al. With him on the 
brief was Raymond T. ReottA

Justic e  Scalia  delivered the opinion of the Court.
These consolidated cases call into question the Secretary of 

Labor’s interpretation of 30 U. S. G. § 902(f)(2), which, for 
specified categories of black lung benefit claimants, provides 
that “[c]riteria applied by the Secretary of Labor in the case 
of. . . any claim . . . shall not be more restrictive than the 
criteria applicable to a claim filed on June 30, 1973.” Re-
spondents contend that interim regulations applied by the 
Secretary in adjudicating their claims, see 20 CFR pt. 727 
(1988), did not comply with this provision. In Broyles v. Di-
rector, OWCP, 824 F. 2d 327 (CA4 1987) (No. 87-1095), the 
Court of Appeals for the Fourth Circuit agreed, and directed 
the Secretary to adjudicate the claims pursued by respond-
ents Broyles and Colley under the less restrictive standards 
in force on June 30, 1973. See 20 CFR §410.490 (1973). In 
In re Sebben, 815 F. 2d 475 (CA8 1987) (Nos. 87-821 and 
87-827), the Court of Appeals for the Eighth Circuit similarly 
found the interim Labor regulation invalid under § 902(f)(2), 
and reversed the District Court’s refusal to issue a writ of 
mandamus compelling the Secretary to readjudicate a class of 
claims previously considered under the interim regulation, 
notwithstanding that the Secretary’s decision in those cases 
had become final. We granted certiorari, 484 U. S. 1058 
(1988), to decide the statutory issue, which is the subject of

tBriefs of amici curiae urging reversal were filed for the National Coal 
Association by Robert F. Stauffer; and for the National Council on Com-
pensation Insurance et al. by Michael Camilleri, Mark Gordon, and John 
Nangle.
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a Circuit conflict,1 and further to decide, in the event we 
find the Secretary’s interpretation of the statute unlawful, 
whether mandamus will lie to compel the readjudication of 
claims decided under erroneous standards but not directly 
appealed to the courts within the time prescribed.

I
The black lung benefits program provides benefits to those 

who have become totally disabled because of pneumoconiosis, 
a chronic respiratory and pulmonary disease arising from coal 
mine employment. See Mullins Coal Co. v. Director, OWCP, 
484 U. S. 135,141 (1987). Originally enacted as Title IV of the 
Federal Coal Mine Health and Safety Act of 1969 (FCMHSA), 
Pub. L. 91-173, 83 Stat. 792-798, the program has consisted 
of two separate parts. Under the original legislation, part 
B constituted a temporary program of federally financed 
benefits to be administered by the Secretary of Health, Edu-
cation, and Welfare (HEW), and part C envisioned a more 
permanent program operating under the auspices of the Sec-
retary of Labor and relying on state workers’ compensation 
programs where possible.

For part B claims, the FCMHSA provided that the Secre-
tary of HEW “shall by regulation prescribe standards for 
determining . . . whether a miner is totally disabled due to 
pneumoconiosis.” FCMHSA §411(b). The regulations rel-
evant here consisted of “permanent” and “interim” com-
ponents. The permanent HEW regulations generally pre-
scribed methods and standards for establishing elements 
of statutory entitlement. See 20 CFR §§410.401-410.476 
(1973). In addition, following (and in response to) the Black 
Lung Benefits Act of 1972, Pub. L. 92-303, 86 Stat. 150, the *

’Besides the Fourth and Eighth Circuits, two other federal appeals 
courts have found the interim Labor regulations impermissibly “restric-
tive” under § 902(f)(2). See Kyle v. Director, OWCP, 819 F. 2d 139 (CA6 
1987); Halon v. Director, OWCP, 713 F. 2d 21 (CA3 1983). The Seventh 
Circuit has held to the contrary. See Strike v. Director, OWCP, 817 F. 2d 
395, 404-405 (1987).
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Secretary of HEW adopted an interim regulation designed to 
“permit prompt and vigorous processing of the large backlog 
of claims” that had developed during the early phases of ad-
ministering part B. See 20 CFR § 410.490(a) (1973). To 
deal with a perceived inadequacy in facilities and medical 
tests, this interim HEW regulation established two classes 
of presumptions. First, under the presumption at issue 
here, a claimant could establish presumptive entitlement by 
showing that “[a] chest roentgenogram (X-ray), biopsy, or 
autopsy establishes the existence of pneumoconiosis” and 
that “[t]he impairment . . . arose out of coal mine employ-
ment.” §§410.490(b)(l)(i), (b)(2). The proof of causality re-
quired for this first presumption was to be established under 
§410.416 or §410.456, both of which accorded a rebuttable 
presumption of causality to claimants with 10 years of mining 
service and also permitted claimants to prove causality by 
direct evidence. See § 410.490(b)(2). The second presump-
tion (drafted in a most confusing manner) enables a claimant 
to obtain presumptive entitlement by establishing specified 
scores on ventilatory tests if the miner had “at least 10 years 
of the requisite coal mine employment.” §§410.490(b)(l)(ii), 
(b)(3). Both presumptions were rebuttable by a showing 
that the miner was working or could work at his former mine 
employment or the equivalent. § 410.490(c). Miners unable 
to obtain either presumption had to proceed under the per-
manent HEW regulations. § 410.490(e). The term of the 
interim regulation coincided with the term of the part B pro-
gram, and expired after June 30, 1973, for claims filed by liv-
ing miners and after December 31, 1973, for survivors’ 
claims. § 410.490(b).

The FCMHSA provided that after part B ceased, part C 
would shift black lung benefits claims into state workers’ 
compensation programs approved by the Secretary of Labor 
as “adequate” under statutory standards. FCMHSA §421. 
If no statutorily approved program existed in a given State, 
the Secretary of Labor was to handle the benefits claims aris-
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ing in that State directly, and was to prescribe regulations 
for assigning liability to responsible mine owners. See 
FCMHSA § 422(a). Events did not unfold as expected, how-
ever. The Secretary of Labor approved no state workers’ 
compensation program during the relevant period, see Lo- 
patto, The Federal Black Lung Program: A 1983 Primer, 85 
W. Va. L. Rev. 677, 688 (1983), and part C became ex-
clusively a federally run workers’ compensation program 
administered by the Secretary of Labor. Significantly, the 
FCMHSA provided that “[t]he regulations of the Secretary 
of Health, Education, and Welfare under section 411(a) of 
this title shall also be applicable to claims [processed by the 
Secretary of Labor] under [part C].” FCMHSA § 422(h). 
Thus, because the interim HEW regulation expired as part C 
began, the Secretary of Labor adjudicated part C claims 
exclusively under the permanent HEW regulations.

This state of affairs persisted until Congress passed the 
Black Lung Benefits Reform Act of 1977 (BLBRA), Pub. L. 
95-239, 92 Stat. 95. The BLBRA amended 30 U. S. C. 
§ 902(f) to give the Secretary of Labor authority to establish 
total disability regulations for part C cases. § 902(f)(1). 
Pending issuance of the new Labor Department regulations, 
the BLBRA provided for an interim administrative regime 
applying standards different from (and more generous than) 
those of the permanent HEW regulations. Moreover, the 
BLBRA provided not only that these interim standards 
would be applied to cases filed or pending during the interim 
period, but also that claims previously denied would, upon 
the claimant’s request, be reopened and readjudicated under 
the interim standards. 30 U. S. C. § 945. The nature of the 
interim standards was to be such that the “[c]riteria applied 
by the Secretary of Labor in the case of . . . any claim . . . 
shall not be more restrictive than the criteria applicable to a 
claim filed on June 30, 1973.” 30 U. S. C. § 902(f)(2). That 
is the language giving rise to the dispute in these cases.
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In response to the BLBRA, the Secretary of Labor pro-
mulgated the interim regulation at issue here for claims 
within the scope of § 902(f)(2). This regulation accords a 
presumptive claim of entitlement to miners having 10 years’ 
experience in coal mines and satisfying one of several “medi-
cal requirements,” including X-ray, biopsy, or autopsy evi-
dence of pneumoconiosis or ventilatory study evidence identi-
cal to that required by the HEW interim regulation. 20 
CFR § 727.203(a) (1988). It is central to the present cases 
that under this interim regulation, unlike the interim HEW 
regulation (§§410.490(b)(l)(i), (b)(2)), a miner cannot obtain 
the first presumption of entitlement without 10 years of 
coal mine service. Moreover, the rebuttal provisions of 
the interim Labor regulation mandate that “all relevant 
medical evidence shall be considered,” § 727.203(b), per-
mitting rebuttal not only on the grounds available in the 
interim HEW regulation (§ 410.490(c)), but also on the basis 
that “the total disability or death of the miner did not arise 
in whole or in part out of coal mine employment” or that 
“the miner does not, or did not, have pneumoconiosis.” See 
§§727.203(b)(l)-(4). A § 902(f)(2) claimant unable to obtain 
the interim Labor presumption can prove entitlement under 
either the permanent HEW regulations or the (subsequently 
issued) permanent Labor regulations, depending on when the 
claim was filed and adjudicated. 20 CFR § 727.4(b) (1988). 
The permanent Labor regulations took effect on April 1, 
1980. See 20 CFR § 718.2 (1988).

II
One of the three consolidated cases before us, Director, 

OWCP v. Broyles, No. 87-1095, is itself a consolidation by 
the Fourth Circuit of two separate cases brought by, respec-
tively, Lisa Kay Colley and Charlie Broyles. Respondent 
Colley’s father, Bill Colley, and respondent Broyles filed 
claims for black lung benefits in 1974 and 1976, respectively. 
Under 30 U. S. C. § 945(b), both claimants were entitled to 
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have their claims adjudicated pursuant to the BLBRA amend-
ments. Thus, the interim Labor regulation applied. Since, 
however, neither claimant had worked 10 years in the mines, 
neither qualified for the presumption of entitlement under 
§727.203, so that both cases were adjudicated under the 
permanent HEW regulations. In both cases, the Adminis-
trative Law Judge found against the claimants, and the Ben-
efits Review Board (BRB) affirmed. The Court of Appeals 
for the Fourth Circuit reversed the BRB as to both claim-
ants, holding that the unavailability of the interim Labor 
presumption to short-term miners violated § 902(f)(2) by forc-
ing the application of the “more restrictive” “criteria” 
found in the permanent HEW regulations. See 824 F. 2d, at 
329-330.

The other two consolidated cases before us, Pittston Coal 
Group n . Sebben, No. 87-821, and McLaughlin v. Sebben, 
No. 87-827, both involve a potential class of claimants con-
sisting of those who

“(1) have filed claims for benefits under the BLBA be-
tween December 30, 1969, and April 1, 1980; (2) have 
claimed a disability due to pneumoconiosis caused by em-
ployment in the coal mining industry; (3) have submitted 
a positive X-ray as proof of the presence of pneumoconio-
sis; (4) have been denied the benefit of the presumption 
of pneumoconiosis contained in 20 CFR § 727.203(a)(1) 
because they did not prove that they had worked ten 
years in the coal mines; (5) were not afforded the oppor-
tunity to submit a claim under 20 CFR §410.490; and (6) 
do not have claims under 20 CFR §410.490 or 20 CFR 
§ 727.203(a)(1) currently pending before the Department 
of Labor.” 815 F. 2d, at 484-485.

These claimants differ from those in No. 87-1095 in that the 
latter have timely appealed the Labor Department’s adverse 
decisions to the courts, while these claimants have permitted 
the time for direct appeal to expire. See 815 F. 2d, at 478, 
485. The Eighth Circuit ordered the certification of this
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class and decided that mandamus would appropriately lie to 
compel the Secretary of Labor to readjudicate the class mem-
bers’ claims under §410.490. The panel’s opinion relied on 
the Eighth Circuit’s earlier decision in Coughlan n . Director, 
OWCP, 757 F. 2d 966 (CA8 1985), which, like Broyles, had 
determined that 30 U. S. C. § 902(f)(2) required the applica-
tion of §410.490 standards to claims filed before April 1, 
1980. It further held that the claimants’ failure to perfect 
direct appeals from the Secretary’s adverse decisions was no 
obstacle to the present suit.

Ill
The statutory text at issue here provides that “[c]riteria 

applied by the Secretary of Labor . . . shall not be more re-
strictive than the criteria applicable” under the interim HEW 
regulation. The respect in which it is claimed here that the 
Labor criteria are more restrictive is this: whereas under the 
first presumption of the interim HEW regulation (see supra, 
at 109) a miner would obtain a presumption of entitlement by 
establishing (1) pneumoconiosis and (2) either 10 years of coal 
mining experience or proof that the pneumoconiosis was 
caused by mining employment, under the interim Labor 
regulation 10 years’ experience is the exclusive element of 
the second factor. In defending the interim Labor regula-
tion, the Secretary maintains that the term “criteria” is 
ambiguous, and that her resolution of that ambiguity is rea-
sonable and therefore must be sustained. See Chevron 
U. S. A. Inc. n . Natural Resources Defense Council, Inc., 
467 U. S. 837, 842-843, and n. 9 (1984). We disagree. In 
our view, the statute simply will not bear the meaning the 
Secretary has adopted.

“Criteria” are “standard[s] on which a judgment or decision 
may be based.” Webster’s Ninth New Collegiate Dictionary 
307 (1983). It is undisputed that in the current context the 
standards referred to include the standards for obtaining the 
presumption of entitlement. The distinctive feature of the 
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interim HEW regulation was precisely its establishment of 
presumptions, and to fix it as a benchmark without reference 
to its presumptions would be meaningless.

The Secretary contends, however, that the criteria re-
ferred to in § 902(f)(2) do not include the criteria for all the 
elements necessary to a successful claim. Those elements 
are essentially three: (1) pneumoconiosis; (2) causation by 
coal mine employment; and (3) total disability (defined as the 
inability of the claimant to do his former mine work or the 
equivalent because of pneumoconiosis). See Mullins Coal 
Co. v. Director, OWCP, 484 U. S. 135 (1987). The Secre-
tary argues that since § 902(f)(2) is part of the statutory 
definition section dealing with “total disability,” the “crite-
ria” to which it refers must be limited to those bearing upon 
that element. Total disability criteria would in her view 
consist of essentially medical (and to some extent vocational) 
factors, but in no circumstances could include the 10-year- 
employment requirement at issue here, which obviously goes 
to causation rather than disability.

The premise of the Secretary’s argument—that “crite-
ria” means total disability criteria—has considerable merit, 
though it is by no means free from doubt. Assuming it is 
correct, however, we find it unavailing to sustain the Secre-
tary’s interim regulation, which in our view does impose 
more restrictive total disability criteria. For although the 
categorical 10-year-employment requirement bears proxi-
mately upon causation, it bears ultimately upon total disabil-
ity as well. The interim HEW regulation had provided, in 
effect, that if certain evidence of the first two elements of en-
titlement (pneumoconiosis and causation) was established, 
the third element (total disability) would automatically be 
presumed. Thus, to increase the requirements for the pre-
sumption of causality is necessarily to increase the require-
ments for the presumption of total disability. No other view 
of the matter accords with the reality. By making the crite-
ria for proving causation “more restrictive” for miners who
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seek a presumption of entitlement and can establish pneumo-
coniosis, the interim Labor regulation necessarily applies 
“more restrictive” total disability criteria than those in the 
interim HEW regulation.

The Secretary goes further still, however, and argues that 
the legislative history leading up to the enactment of the 
BLBRA actually discloses a congressional intention to pre-
serve only “medical criteria” in the adoption of § 902(f)(2). 
We need not canvass in detail that legislative history, which 
shows at most that medical criteria were the focus of the 
House and Senate debates. It is not the law that a statute 
can have no effects which are not explicitly mentioned in its 
legislative history, and the text of the present statute plainly 
embraces criteria of more general application. We refer not 
merely to use of the unqualified term “criteria” in § 902(f)(2) 
itself, but also to the text of related provisions. Immedi-
ately preceding § 902(f)(2) in the text of the BLBRA and of 
the United States Code is § 902(f)(1)(D), which provides that 
the “Secretary of Labor . . . shall establish criteria for all 
appropriate medical tests under this subsection which accu-
rately reflect total disability.” (Emphasis added.) If, as 
the Secretary contends, Congress intended the word “crite-
ria” to cover only medical criteria (such as ventilatory scores) 
in both of these simultaneously adopted subsections, it is 
most implausible that it would have qualified the word in the 
one but not in the other.2

2 The dissent asserts that “criteria” in § 902(f)(2) was merely “short-
hand” for the earlier phrase “criteria for all appropriate medical tests,” 
proving the point to its satisfaction by recasting the two statutory provi-
sions into a single sentence where such shorthand reference would be obvi-
ous. See post, at 133-134. It is difficult to argue with the proposition 
that a statute can be rephrased to say something different. The point here 
is that the two provisions do not occur within the same sentence, or indeed 
even within parallel sentences (one being a subparagraph, and the next the 
beginning of a new paragraph), and that they do not naturally suggest any 
ellipsis. Moreover, not only is the unqualified term “criteria” used in the 
separate paragraph immediately following the lengthier phrase “criteria
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Moreover, the Secretary has suggested no reason why 
Congress should insist that only the medical criteria under 
the interim Labor regulation be no more restrictive, while 
being utterly indifferent as to the addition of other conditions 
for recovery. There was assuredly no belief that the interim 
HEW medical criteria were particularly precise or accurate. 
Quite to the contrary, the prologue of the regulation that 
adopted them made very clear that they were rough guesses 
adopted for the time being “in the light of limited medical 
resources and techniques.” 20 CFR §410.490 (1988). Peti-
tioners Pittston Coal Group et al. cite persuasive evidence for 
the proposition that the X-ray evidence required in §410.490 
does not conclusively establish pneumoconiosis, and that the 
ventilatory scores employed in that provision “are basically 
normal values for retired coal miners.” Brief for Petitioners 
in No. 87-821, pp. 31-33. It seems likely that Congress had 
no particular motive in preserving the HEW interim medical 
criteria other than to assure the continued liberality of black 
lung awards. Since that motive applies to nonmedical crite-
ria with equal force, there is no apparent reason for giving 
the unqualified word “criteria” the unnaturally limited mean-
ing the Secretary suggests.

Even if we agreed with the Secretary’s assertion that the 
“criteria” in § 902(f)(2) consist solely of “medical criteria,” we

for all appropriate medical tests,” but it is also used in the separate 
subparagraph immediately preceding use of the lengthier phrase—namely, 
in § 902(f)(1)(C), which provides that the Secretary’s regulations “shall not 
provide more restrictive criteria than those applicable under section 223(d) 
of the Social Security Act.” Surely this preceding provision cannot be in-
terpreted as a “shorthand” for a longer provision that has not yet ap-
peared, which means that if the dissent’s construction is correct the word 
“criteria” in the statute is used twice, one paragraph apart, with two differ-
ent meanings. It is true that § 902(f)(1)(C) was a pre-existing provision, 
whereas §§ 902(f)(1)(D) and 902(f)(2) were simultaneously added by the 
BLBRA; even so, one should not attribute to the draftsmen of the BLBRA 
the use of a shorthand that produces such a peculiarity in the United States 
Code.
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would still conclude that the interim Labor regulation is in 
violation of the statute. The various criteria that go into 
determining a claim of entitlement under the interim HEW 
regulation are closely—indeed, inextricably—intertwined. 
The configuration of a claimant’s nonmedical characteristics 
effectively determines which “medical criteria” the claimant 
must establish in order to obtain presumptive entitlement. 
Thus, in order to make out a prima facie claim of entitlement 
by submitting X-ray, biopsy, or autopsy evidence establish-
ing pneumoconiosis, a miner proceeding under the interim 
HEW regulation must fall within either the class of claimants 
having 10 years of coal mine experience or the class of claim-
ants able to prove that respiratory impairment arose out of 
coal mine employment. Under the interim Labor regula-
tion, however, this medical evidence no longer suffices for 
the latter class of claimants; they must in addition sub-
mit affirmative proof of total disability (regardless of 
whether they then proceed under the permanent HEW or 
the permanent Labor regulations), which would principally 
involve submission of medical proof of disability. See 
20 CFR §§410.422-410.426 (1988) (permanent HEW regula-
tions); id., §718.204 (permanent Labor regulations). Thus, 
for claims brought by miners in that class, the medical crite-
ria are necessarily more restrictive—violating the statutory 
requirement of “no more restrictive” criteria “in the case of 
. . . any claim.”

That the Secretary has increased medical criteria can be 
more readily understood by transposing the substance of 
what has occurred here to a more commonplace, analogous 
context. Just as the black lung program considers both 
medical and nonmedical criteria for entitlement, college ad-
missions programs typically consider both academic and ex-
tracurricular criteria for admission. Assume a hypothetical 
college that has traditionally tendered offers of admission 
to all applicants with a B+ average, and to all high school 
student-body presidents and football-team captains with a B 
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average. The Board of Trustees, concerned about increas-
ing intellectualism at the institution, issues a directive pro-
viding that “the academic criteria applied by the admissions 
committee in considering any application for admission shall 
be no more restrictive than those employed in the past.” 
Surely one would not say that this directive permits the ad-
missions committee to terminate the practice of admitting 
football-team captains with a B average. To be sure, the ad-
missions committee could assert that it was merely applying 
stricter extracurricular activity requirements for those who 
had B averages, just as the Secretary here claims that she is 
merely applying stricter causality requirements for those 
miners who have the requisite evidence of pneumoconiosis. 
But the admissions committee would at the same time be 
raising the academic criteria for all football-team captains — 
just as the Secretary is raising the medical criteria for miners 
who can establish causality only by direct evidence.

The Secretary’s remaining arguments require little discus-
sion. She points out that Congress could very easily have 
adopted the entire interim HEW regulation if it had meant to 
preserve all aspects of the HEW presumptions. But that 
course (which is in any event no more simple than § 902(f)(2)) 
would have produced a different result, because it would not 
have permitted the Secretary to adopt less restrictive crite-
ria. The Secretary also observes that in enacting the 
BLBRA, Congress had before it evidence suggesting that 
disabling pneumoconiosis rarely manifests itself in miners 
with fewer than 10 years of coal mine experience. Though 
that is quite true, we do not sit to determine what Congress 
ought to have done given the evidence before it, but to apply 
what Congress enacted—and, as we have discussed, the ex-
clusion of short-term miners from the benefits of the pre-
sumption finds no support in the statute. The Secretary and 
private petitioners cite favorable postenactment statements 
by key sponsors of the BLBRA. Since such statements can-
not possibly have informed the vote of the legislators who
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earlier enacted the law, there is no more basis for considering 
them than there is to conduct postenactment polls of the origi-
nal legislators. Finally, the Secretary focuses on the interim 
Labor regulation’s additional rebuttal provisions, which per-
mit the introduction of evidence disputing both the presence 
of pneumoconiosis and the connection between total disability 
and coal mine employment. Respondents have conceded the 
validity of these provisions, even though they permit rebuttal 
of more elements of statutory entitlement than did the in-
terim HEW regulation. The Secretary argues that there is 
no basis for drawing a line that permits alteration of the re-
buttal provisions, but not the affirmative factors addressed 
by the Secretary. That may or may not be so, but it does 
not affect our determination regarding the affirmative fac-
tors, for which it seems to us the statutory requirements are 
clear. Respondents’ concession on the rebuttal provisions 
means that we are not required to decide the question of their 
validity, not that we must reconcile their putative validity 
with our decision today. (The concession also means that we 
have no occasion to consider the due process arguments of pe-
titioners, which are predicated upon the proposition that the 
rebuttal provisions must be more expansive than those in the 
HEW interim regulation.)

Finally, we address an argument not made by the Secre-
tary—neither before us nor, as far as appears, before any 
other court in connection with this extensive litigation—but 
relied upon by the dissent. The dissent believes that the 
Secretary of HEW made a typographical error in drafting 
§410.490, and that the reference in paragraph (b)(3) to 
subparagraph (b)(l)(ii) should be a reference to subparagraph 
(b)(l)(i). Even if this revision of what the Secretary wrote 
(and defended here) made total sense, we would hesitate to 
impose it uninvited. But in fact it does not bring order to 
the regulation. It does not, as the dissent contends, elimi-
nate redundancy in §410.490, but merely shifts redundancy 
from one paragraph to another. Under the dissent’s revi-
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sion of the regulation, a claimant submitting X-ray, biopsy, 
or autopsy evidence of pneumoconiosis under subparagraph 
(b)(l)(i) would also have to establish disease causation under 
paragraph (b)(2) and total disability causation under para-
graph (b)(3). The last of these requires 10 years of coal mine 
employment. But if that can be established, the second re-
quirement, contained in paragraph (b)(2), is entirely super-
fluous, since that provides (by cross-references to §§410.416 
and 410.456) that a presumption of disease causation is estab-
lished by 10 years of coal mine employment. (To be sure, 
§§410.416 and 410.456 permit rebuttal of the presumption, 
but it is plainly not the intended purpose of paragraph (b)(2) 
to serve as a rebuttal provision rather than a substantive 
requirement.) Nor would paragraph (b)(2) have any oper-
ative effect for a claimant proceeding under subparagraph 
(b)(1)(h), since that itself (without reference to paragraph (b) 
(3)) requires a minimum of 15 years of coal mine employment.

Moreover, even if the Secretary of HEW had made a typo-
graphical error, the dissent offers no evidence whatever to 
establish that in enacting the BLBRA, Congress, unlike past 
and present Secretaries, was aware of that error, and meant 
to refer to the regulation as the dissent would amend it. To 
support congressional agreement with its understanding of 
the regulation, the dissent produces, from the voluminous 
legislative history of hearings, debates, and committee re-
ports dealing with this subject, nothing more than stray re-
marks made by a United Mine Workers official and a single 
Representative at hearings occurring four years and two 
Congresses before the BLBRA was enacted, see post, at 
147-148—remarks that the dissent concedes could be attrib-
utable to a simple “misread[ing] [of] the regulation,” post, at 
148, n. 12. We do not think this suffices to justify rewriting 
§410.490 as the dissent believes (perhaps quite reasonably) it 
should have been written.
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IV
Having agreed with the conclusion of both courts below 

that the interim Labor regulation violates § 902(f)(2), there 
remains for us to consider the propriety of the orders which 
that conclusion produced. In Broyles (No. 87-1095), the 
Fourth Circuit remanded the case to the Benefits Review 
Board for further proceedings in accordance with its opinion. 
That action was correct—with the clarification, however, 
that its opinion requires application of criteria no more 
restrictive than §410.490 only as to the affirmative factors 
for invoking the presumption of entitlement, and not as to 
the rebuttal factors, the validity of which respondents have 
conceded.

The order of the Eighth Circuit in Sebben (Nos. 87-821 and 
87-827) is more problematic. There, as we described ear-
lier, the finding that the interim Labor regulation violated 
§ 902(f)(2) was the basis for mandamus instructing the Secre-
tary to readjudicate, under the correct standard, cases that 
had already become final by reason of the claimants’ failure to 
pursue administrative remedies or petition for judicial review 
in a timely manner. The Eighth Circuit’s rationale for this 
order is deceptively simple: with respect to both the claims 
reopened and readjudicated pursuant to 30 U. S. C. §945, 
and the claims initially adjudicated under the interim Labor 
regulation, the Court of Appeals reasoned that the Secretary 
had never fulfilled her statutory duty because she had failed 
to adjudicate the claims “under the proper standard.” 815 
F. 2d, at 482. This rationale does not suffice.

The extraordinary remedy of mandamus under 28 U. S. C. 
§ 1361 will issue only to compel the performance of “a clear 
nondiscretionary duty.” Heckler v. Ringer, 466 U. S. 602, 
616 (1984). Under the provisions of the Longshore and Har-
bor Workers’ Compensation Act made applicable to the ad-
judication of black lung benefits claims by 30 U. S. C. 932(a), 
initial administrative determinations become final after 30
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days if not appealed to the Benefits Review Board, see 33 
U. S. C. § 921(a), and persons aggrieved by a final order of 
the Board may have such an order set aside only by petition-
ing for review in a court of appeals within 60 days of the 
final order, see 33 U. S. C. § 921(c). Determinations of all of 
the Sebben claims became final at one of these two stages. 
Thus, to succeed in the present cases the Sebben respondents 
had to establish not only a duty to apply less restrictive crite-
ria than those found in 20 CFR § 727.203 (1988), but also a 
duty to reopen the final determinations. The latter was not 
established.

With respect to claims filed between the effective date of 
the BLBRA and that of the permanent Labor regulations, 
and with respect to claims filed before the effective date of 
the BLBRA but not yet adjudicated at that time, there is not 
even a colorable basis for the contention that Congress has 
imposed a duty to reconsider finally determined claims. And 
with respect to the already adjudicated pre-BLBRA claims 
that 30 U. S. C. § 945 required the Secretary to readjudicate 
under the new, interim Labor regulation, a basis for reopen-
ing can be found only if one interprets § 945 to override the 
principle of res judicata not just once but perpetually, requir-
ing readjudication and re-readjudication (despite the normal 
rules of finality) until the Secretary finally gets it right. But 
there is no more reason to interpret a command to readjudi-
cate pursuant to a certain standard as permitting perpetual 
reopening, until the Secretary gets it right, than there is to 
interpret a command to adjudicate in this fashion. That is 
to say, one could as plausibly contend that every statutory 
requirement that adjudication be conducted pursuant to a 
particular standard permits reopening until that requirement 
is complied with. This is not the way the law works. The 
pre-BLBRA claimants received what § 945 required: a read-
judication of their cases governed by the new statutorily pre-
scribed standards. Assuming they are correct that these 
new standards would have entitled them to benefits, they
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would have been vindicated if they had sought judicial re-
view; they chose instead to accept incorrect adjudication. 
They are in no different position from any claimant who seeks 
to avoid the bar of res judicata on the ground that the deci-
sion was wrong.

We do not believe that Bowen v. City of New York, 476 
U. S. 467 (1986), upon which the Sebben respondents place 
principal reliance, has any bearing upon the present cases. 
There we held that the application of a secret, internal 
policy by the Secretary of Health and Human Services in ad-
judicating Social Security Act claims equitably tolled the limi-
tations periods for seeking administrative or judicial review. 
Id., at 478-482. Even assuming that equitable tolling is 
available under the relevant provisions of the Longshore and 
Harbor Workers’ Compensation Act, the conditions for ap-
plying it do not exist. The agency action here was not taken 
pursuant to a secret, internal policy, but under a regulation 
that was published for all to see. If respondents wished to 
challenge it they should have done so when their cases were 
decided.

Accordingly, we affirm the decision of the Fourth Circuit, 
and reverse the decision of the Eighth Circuit and remand 
with instructions to direct the District Court to dismiss the 
petition for mandamus.

It is so ordered.
Justic e  Steve ns , with whom The  Chief  Justic e , Jus -

tice  White , and Justi ce  O’Conno r  join, dissenting.
Pneumoconiosis is a serious respiratory disease that has af-

flicted hundreds of thousands of coal miners who have spent 
their entire working lives inhaling coal dust. See Mullins 
Coal Co. n . Director, OWCP, 484 U. S. 135 (1987). The se-
verity of the disease is directly related to the duration of the 
miner’s underground employment. Although pneumoconio-
sis may be present in its early stages in short-term miners 
(i. e., miners with fewer than 10 years of coal mine experi-
ence), it is seldom, if ever, disabling unless the employee has 
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worked in the mines for well over 10 years. Not surpris-
ingly, there is no evidence that any participant in the law- 
making process ever suggested that it would be reasonable to 
presume that short-term miners—even if afflicted by pneu-
moconiosis in its early stages—should be presumed to be to-
tally disabled. In fact, the original draft of the Department 
of Health, Education, and Welfare (HEW) regulation, 20 
CFR § 410.490(b) (1973), 37 Fed. Reg. 18013 (1972), like the 
final draft of the Department of Labor (Labor) regulation 
under review in this case, 20 CFR §727.203 (1988), plainly 
and unambiguously provided that the presumption of total 
disability for miners who satisfy the relevant medical criteria 
would not arise unless the miner had at least 10 years of coal 
mine employment. The only basis for reaching a conclusion 
that the law now extends this presumption to short-term 
miners is an unexplained change in the original draft of the 
HEW regulation, which was either a scrivener’s error or 
a strikingly unique product of incompetent draftsmanship. 
Nonetheless, the Court today holds that Congress intended 
such short-term miners to receive the benefit of such an un-
reasonable presumption.

The specific statutory debate in these cases is over the 
meaning of the word “criteria” as used in § 2(c) of the Black 
Lung Benefits Reform Act of 1977 (BLBRA). See 92 Stat. 
96; 30 U. S. C. § 902(f)(2). More narrowly, the question is 
whether the Secretary of Labor (Secretary) could reasonably 
conclude that Congress chose that word to describe medical 
criteria but not evidentiary rules or adjudicatory standards. 
Because my reading of the statute is the same as the Secre-
tary’s, I readily conclude that her reading is reasonable.

But even if my reading of this complex legislation revealed 
mere ambiguity—that is, if I concluded that there were rea-
sonable grounds for construing “criteria” broadly and reason-
able grounds for construing it more narrowly—I would nev-
ertheless conclude that these are especially appropriate cases 
for deferring to the Secretary’s interpretation of the statute
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she must administer. See, e. g., K mart Corp. v. Cartier, 
Inc., 486 U. S. 281 (1988); id., at 293, n. 4 (Kenne dy , J.) 
(“[T]he threshold question in ascertaining the correct inter-
pretation of a statute is whether the language of the statute 
is clear or arguably ambiguous”) (emphasis added); Chevron 
U. S. A. Inc. v. Natural Resources Defense Council, Inc., 
467 U. S. 837 (1984). In explaining why I am convinced that 
the Court’s rather superficial treatment of these cases is pro-
foundly wrong, I shall first discuss the HEW regulation, 20 
CFR § 410.490(b) (1988), that serves as the point of reference 
for the statutory provision at issue today, § 902(f)(2). Next, 
I shall explain why the statute’s face yields no easy answer, 
and then show how the context of the statute’s enactment 
reveals that Congress was concerned solely with medical cri-
teria. After reviewing statistical studies revealing low inci-
dence of pneumoconiosis in short-term miners (i. e., miners 
with fewer than 10 years’ coal mine experience), I shall con-
clude with a discussion of why the Court’s analysis today is 
inconsistent with standard principles of deference.1

I
This litigation exists because of the following problem: As 

promulgated in 1972, the HEW regulation, § 410.490(b), per-
mitted a miner or his survivor who proved pneumoconiosis 
through X-ray, biopsy, or autopsy evidence, and who also 
proved coal mine causation of the disease, to be presumed 
totally disabled as a result of such coal mine caused pneumo-
coniosis, regardless of the number of years he worked in the 
mines. The Labor regulation promulgated in 1978 to adjudi-
cate earlier filed or once-denied part C claims, 20 CFR 
§727.203 (1988), requires such miners to prove, in addition, 
at least 10 years of coal mine employment. Thus, for such 
miners, the Labor regulation is more restrictive than the 

11 fully agree with the Court’s analysis in Part IV of its opinion regard-
ing the availability of mandamus relief in the Eighth Circuit case.
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HEW regulation. Since § 902(f)(2) requires that the “[c]rite- 
ria applied by the Secretary of Labor . . . shall not be more 
restrictive than the criteria [applied by HEW],” the legal 
question presented is whether the Labor regulation is more 
restrictive in a way prohibited by § 902(f)(2). See Parts 
II-V, infra.

Unfortunately, no one has seen fit to examine the mechan-
ics of the HEW regulation itself; rather, both sides seem to 
assume that the gap created by that regulation is a given, a 
firm starting point from which Congress and Labor operated. 
A close inspection of the HEW regulation and its genesis re-
veals, however, that the gap was a mistake caused by a scriv-
ener’s error, and that no one—not HEW, not Labor, not Con-
gress—has ever intended that short-term miners receive the 
benefit of a scheme that presumes them totally disabled from 
coal mine caused pneumoconiosis.

The “interim‘regulation” promulgated by HEW in 1972 
was a response to serious congressional concern about the 
large backlog of claims that could not await the development 
of more accurate tests to evaluate disability due to coal mine 
caused pneumoconiosis.2 Paragraphs defining the interim 
presumption of entitlement to benefits appear to have been 
intended to answer three questions: (1) did the miner have 
pneumoconiosis? and, if so, (2) was the disease caused by coal 
mine employment? and (3) was the miner totally disabled as a 
result of the disease? Instead of requiring a claimant to 
prove all three elements of entitlement—disease, disease 
causation, and disability causation—the regulation appar-
ently was intended to create a presumption of entitlement 
through proof of disease plus proof of a certain minimum 
number of years of coal mine employment. Let me explain: 
The answer to the first question was to be provided by refer-
ence to the “medical requirements” described in paragraph

2 The basis for the interim regulation is explained in 20 CFR 
§ 410.490(a) (1988), which is set forth infra, at 135-136.
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(b)(1) of the regulation.3 The medical requirements were of 
two kinds: subparagraph (i) authorized the use of an X ray or 
biopsy (or an autopsy in the case of a deceased miner) estab-
lishing the existence of pneumoconiosis, while subparagraph

3 The entire text of 20 CFR § 410.490(b) reads as follows:
“(b) Interim presumption. With respect to a miner who files a claim for 
benefits before July 1, 1973, and with respect to a survivor of a miner who 
dies before January 1, 1974, when such survivor timely files a claim for 
benefits, such miner will be presumed to be totally disabled due to pneumo-
coniosis, or to have been totally disabled due to pneumoconiosis at the time 
of his death, or his death will be presumed to be due to pneumoconiosis, as 
the case may be, if:

“(1) One of the following medical requirements is met:
“(i) A chest roentgenogram (X-ray), biopsy, or autopsy establishes the 

existence of pneumoconiosis (see § 410.428); or
“(h) In the case of a miner employed for at least 15 years in underground 

or comparable coal mine employment, ventilatory studies establish the 
presence of a chronic respiratory or pulmonary disease (which meets the 
requirements for duration in § 410.412(a)(2)) as demonstrated by values 
which are equal to or less than the values specified in the following table:

Equal to or

FEV 1

less than—

MW

67" or less 2.3 92
68" 2.4 96
69" 2.4 96
70" 2.5 100
71" 2.6 104
72" 2.6 104
73" or more 2.7 108

“(2) The impairment established in accordance with paragraph (b)(1) of 
this section arose out of coal mine employment (see §§410.416 and 
410.456).

“(3) With respect to a miner who meets the medical requirements in 
paragraph (b)(l)(ii) of this section, he will be presumed to be totally dis-
abled due to pneumoconiosis arising out of coal mine employment, or to 
have been totally disabled at the time of his death due to pneumoconiosis 
arising out of such employment, or his death will be presumed to be due to 
pneumoconiosis arising out of such employment, as the case may be, if he 
has at least 10 years of the requisite coal mine employment.”
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(ii) provided that ventilatory studies establishing the pres-
ence of a chronic pulmonary or respiratory ailment would be 
acceptable “[i]n the case of a miner employed for at least 15 
years in underground or comparable coal mine employment.” 
Thus, paragraph (b)(1), in essence, allowed an applicant to 
establish the presence of pneumoconiosis either by direct 
proof based on an X ray, biopsy, or autopsy, or by inference 
based on ventilatory studies coupled with a history of 15 
years of underground work.

The 15-year requirement is especially noteworthy for two 
reasons. First, it reminds us of the important fact that 
pneumoconiosis is a progressive disease. Although miners 
with only a few years of underground employment sometimes 
contract simple pneumoconiosis, they seldom, if ever, de-
velop disabling cases of the disease unless they have worked 
in the mines for at least 10 years. See Part IV, infra. Sec-
ond, the 15-year requirement for those applicants who must 
rely on ventilatory-study evidence is the source of the confu-
sion in the critical third paragraph of the regulation.

Paragraph (b)(2) of the regulation required an applicant 
who had satisfied the medical requirements to prove further 
that his impairment arose out of coal mine employment, in 
other words, to prove disease causation. Disease causation 
could be established either by direct evidence or by proof of 
10 years of underground employment.4

The regulatory answer to the third question—whether the 
disease had caused total disability—has a peculiar history. 
As originally drafted, paragraph (b)(3) of the regulation pro-
vided that every miner who met any of the medical require-
ments in paragraph (b)(1) would be “presumed to be totally 
disabled due to pneumoconiosis arising out of coal mine em-
ployment” if he had “at least 10 years of the requisite coal 
mine employment.” 37 Fed. Reg. 18013 (1972). Thus, as

4 This alternative method of proof is not apparent from the text of the 
regulation quoted in n. 3, supra, but is explained in §§ 410.416 and 410.456, 
which are cross-referenced in paragraph (b)(2).
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originally written, the presumption of disability causation 
was triggered by a 10-year minimum requirement. But 
since one group of miners—those who had relied upon venti-
latory studies to satisfy the medical criteria—already had to 
show 15 years of underground employment for their medical 
evidence to be considered probative, it must have been clear 
to the drafters that they should alter paragraph (b)(3) to 
apply only to those miners who did not otherwise have 
to prove a minimum number of years in the mines, namely, 
those miners who proved disease under subparagraph (b) 
(l)(i).

Ironically, however, the revision—unexplained in the final 
promulgation and referred to merely as one of a number of 
“[m]inor editorial and clarifying changes,” id., at 20634— 
made the 10-year requirement applicable to miners who met 
“the medical requirements in subparagraph (l)(ii) of this 
paragraph,” instead of those who met the medical require-
ments in subparagraph (b)(l)(i). Id., at 20646. Thus, as the 
promulgated regulation reads, paragraph (b)(3) is totally su-
perfluous, because the miners who had to prove 10 years of 
underground employment are precisely those miners who 
had to prove 15 years of underground employment by the 
terms of subparagraph (b)(l)(ii). The drafters, who had ini-
tially provided a 10-year minimum requirement for all miners 
to trigger disability causation, had either (1) dropped such a 
requirement for the only group of miners to whom it was rel-
evant (the subparagraph (b)(l)(i) claimants) and created a 
wholly irrelevant disability causation requirement for an-
other group of miners (the subparagraph (b)(l)(ii) claimants), 
or (2) promulgated a scrivener’s error.

The latter assumption is far more plausible for three rea-
sons. First, the confusing and complex character of this 
regulation makes such human error understandable and not 
surprising. Second, a substitution of subparagraph (b)(l)(i) 
for subparagraph (b)(l)(ii) gives the regulation a meaning 
that comports with the abundant evidence that coal miners
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with fewer than 10 years of underground employment sel-
dom, if ever, contract disabling pneumoconiosis. In other 
words, the regulatory presumption is entirely reasonable if it 
includes a 10-year requirement. But it is most unreasonable 
if it does not. Third, if the correction is not made, the incon-
sistency between the 15-year requirement in subparagraph 
(b)(l)(ii) and the 10-year requirement in paragraph (b)(3) is 
simply inexplicable.

The Court responds that understanding the HEW regula-
tion in this fashion would “merely shif[t] redundancy from 
one paragraph to another,” and then explains why in its view 
paragraph (b)(2) would be rendered superfluous. Ante, at 
119-120. Three things ought be said about the Court’s re-
sponse. First, reading the HEW regulation to correct for 
the scrivener’s error would not render the disease-causation 
requirement embodied in paragraph (b)(2) “redundant” or 
“superfluous.” That HEW intended to require proof of 10 
years in the mines to invoke a presumption of disability cau-
sation, and to permit such proof to invoke a presumption of 
disease causation, renders neither requirement superfluous; 
because they are separate elements of the claim, it makes 
sense to state them separately, and given the vanishingly low 
incidence of totally disabling coal mine caused pneumoconio-
sis in short-term miners, it also makes sense to use a 10-year 
minimum to satisfy both causation requirements. Second, 
the Court fails to note that this parallelism of requirement 
between paragraphs (b)(2) and (b)(3) would exist, at least for 
some miners, regardless of whether the scrivener’s error is 
corrected. For even as the regulation reads on its face, 
subparagraph (b)(1)(h) miners, required by paragraph (b)(3) 
to prove 10 years in the mines to invoke a presumption of dis-
ability causation (and by subparagraph (b)(1)(h) to prove 15 
years in the mines to satisfy the medical requirement), in so 
doing satisfy paragraph (b)(2). Finally—and this is a critical 
point that the Court simply ignores—the revision of para-
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graph (b)(3) is totally inexplicable unless it was unintentional, 
whereas the current confusion between paragraph (b)(3) and 
subparagraph (b)(1)(h) would be eliminated by correcting the 
scrivener’s error. (The Court also states that paragraph 
(b)(2) would not have any “operative effect for a claimant pro-
ceeding under subparagraph (b)(1)(h),” ante, at 120; but this 
is certainly true regardless of how one reads paragraph 
(b)(3).)

In sum, as originally drafted, paragraph (b)(3) of the pro-
posed regulation provided that the presumption of total dis-
ability was conditioned on at least 10 years of coal mine 
employment. Had the Secretary of HEW intended to elimi-
nate the 10-year requirement, he could have done so by sim-
ply eliminating paragraph (b)(3) in its entirety. It is quite 
absurd to assume that he deliberately accomplished this ob-
jective by means of an obscure “clarifying change” that had 
the effect of making the 10-year requirement applicable only 
to those applicants who had already established 15 years of 
coal mine employment. It is equally senseless to assume 
that Congress perpetuated this typographical error by etch-
ing it into stone in the BLBRA, to which I now turn.

II
The conclusion that the term “criteria” in § 902(f)(2) of the 

BLBRA has reference to medical criteria and not to eviden-
tiary or procedural standards is well supported not only by 
the foregoing discussion, but also by the text of the statute 
and by its legislative history. Let me begin with the text.

Respondents’ case is based primarily on the argument that 
the phrase “criteria” in § 902(f)(2) must mean all criteria, 
medical and nonmedical, because otherwise Congress would 
have written “medical criteria” instead. To this end, re-
spondents point out that in § 902(f)(1)(D) Congress expressly 
instructed the Secretary to establish “criteria for all appro-
priate medical tests” for Labor’s permanent regulations; by 
the principle expressio unius est exclusio alterius, respond-
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ents contend that Congress knew how to narrow the field to 
“medical criteria” when it so desired, and therefore that the 
unadorned “criteria” of § 902(f)(2) must include nonmedical 
factors as well as medical.5

8 The full text of § 2 of the Act reads as follows:
“Sec.2. (a) Section 402(b) of the Federal Mine Safety and Health. Act of 

1977 (hereinafter in this Act referred to as the ‘Act’) is amended to read as 
follows:

“‘(b) The term “pneumoconiosis” means a chronic dust disease of the 
lung and its sequelae, including respiratory and pulmonary impairments, 
arising out of coal mine employment.’

“(b) Section 402(d) of the Act is amended to read as follows:
“ ‘(d) The term “miner” means any individual who works or has worked 

in or around a coal mine or coal preparation facility in the extraction or 
preparation of coal. Such term also includes an individual who works or 
has worked in coal mine construction or transportation in or around a coal 
mine, to the extent such individual was exposed to coal dust as a result of 
such employment.’

“(c) Section 402(f) of the Act is amended to read as follows:
“ ‘(f)(1) The term “total disability” has the meaning given it by regula-

tions of the Secretary of Health, Education, and Welfare for claims under 
part B of this title, and by regulations of the Secretary of Labor for claims 
under part C of this title, subject to the relevant provisions of subsections 
(b) and (d) of section 413, except that —

“ ‘(A) in the case of a living miner, such regulations shall provide that a 
miner shall be considered totally disabled when pneumoconiosis prevents 
him or her from engaging in gainful employment requiring the skills and 
abilities comparable to those of any employment in a mine or mines in 
which he or she previously engaged with some regularity and over a sub-
stantial period of time;

“ ‘(B) such regulations shall provide that (i) a deceased miner’s employ-
ment in a mine at the time of death shall not be used as conclusive evidence 
that the miner was not totally disabled; and (ii) in the case of a living miner, 
if there are changed circumstances of employment indicative of reduced 
ability to perform his or her usual coal mine work, such miner’s employ-
ment in a mine shall not be used as conclusive evidence that the miner is 
not totally disabled;

“‘(C) such regulations shall not provide more restrictive criteria than 
those applicable under section 223(d) of the Social Security Act; and

“ ‘(D) the Secretary of Labor, in consultation with the Director of the 
National Institute for Occupational Safety and Health, shall establish crite-
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This argument proves far too little. In order to under-
stand the meaning of a statutory text, one must at least un-
derstand the way in which the drafters used and understood 
the words they chose.* 6 To see how this process works, con-
sider if the two statutory provisions referred to in the pre-
ceding paragraph were combined into one sentence, and re-
phrased as follows: “The Secretary of Labor shall establish 
criteria for all appropriate medical tests that accurately re-
flect total disability in coal miners, but criteria applied by the 
Secretary of Labor to earlier filed or once-denied claims shall 
not be more restrictive than the criteria applicable to a claim 
filed on June 30, 1973.” It would be quite normal—in fact, 
the mark of a good writer—to use the phrase “criteria for all 
appropriate medical tests” the first time, and the shorthand 
“criteria”—meaning, “criteria for all appropriate medical 
tests”—the second. In other words, rather than assuming 
that the expressio unius est exclusio alterius principle ap-
plies, it is at least equally reasonable (and, as I shall show below 
in Part III, far more reasonable in these cases) to assume 

ria for all appropriate medical tests under this subsection which accurately 
reflect total disability in coal miners as defined in subparagraph (A).
“ ‘(2) Criteria applied by the Secretary of Labor in the case of—

“ ‘(A) any claim which is subject to review by the Secretary of Health, 
Education, and Welfare, or subject to a determination by the Secretary of 
Labor, under section 435(a);

“ ‘(B) any claim which is subject to review by the Secretary of Labor 
under section 435(b); and

“ ‘(C) any claim filed on or before the effective date of regulations pro-
mulgated under this subsection by the Secretary of Labor;
shall not be more restrictive than the criteria applicable to a claim filed on 
June 30, 1973, whether or not the final disposition of any such claim occurs 
after the date of such promulgation of regulations by the Secretary of 
Labor.’” 92 Stat. 95-96.

6 This process is quite similar to the rule of contract interpretation that 
requires looking to the customary usage of the contract terms at issue. 
See, e. g., E. Farnsworth, Contracts §713, pp. 508-511, and n. 10 (1982) 
(giving as example “usage that ‘minimum 50% protein’ included 49.5 per-
cent protein”).
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that the unmodified “criteria” was used as a synonym for the 
bulkier “criteria for all appropriate medical tests.”7

Ill
A careful reading of the legislative history of the BLBRA 

leaves no doubt that Members of Congress were concerned 
with whether the HEW medical criteria—not the system of 
presumptions through which the medical criteria were uti-
lized—were too lenient or too stringent. This is precisely 
the conclusion reached by the two Circuit Court judges who 
conducted a thorough investigation into the background of 
the BLBRA. See Strike v. Director, OWCP, 817 F. 2d 395, 
400-406 (CA7 1987) (Cummings, J.); Halon v. Director, 
OWCP, 713 F. 2d 21, 25-30 (CA3 1983) (Weis, J., dissenting 
in part). To understand fully the certainty of the proposi-
tion that Congress intended “criteria” to mean “medical crite-
ria,” one must examine closely first the background of the 
BLBRA and then the congressional debates and Committee 
Reports that serve as evidence of the context of what became 
§ 902(f)(2).

In 1972, Congress amended the original black lung leg-
islation in several respects. The HEW part B interim regu-
lation that serves as the benchmark for these cases was 
promulgated as a result of the 1972 amendments, and fol-
lowed from concerns regarding HEW’s claims-approval rate, 
as explained in the Report of the Senate Committee on Labor 
and Public Welfare:

“[T]he backlog of claims which have been filed under 
[part B] cannot await the establishment of new facilities

7 It is also interesting to note that the definition of the word “criterion” 
in Webster’s Third New International Dictionary 538 (1966) is in three 
parts, the first two of which contain medical references. Thus, the first 
definition uses as an example “a special constitutional criterion of that per-
son,” drawn from the Journal of the American Medical Association, and the 
second makes reference to “the accepted criteria of adequate diet.” None 
of the definitions makes any reference to legal procedures, presumptions, 
or burdens of proof.
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or the development of new medical procedures. They 
must be handled under present circumstances in the 
light of limited medical resources and techniques.

“Accordingly, the Committee expects the Secretary to 
adopt such interim evidentiary rules and disability eval-
uation criteria as will permit prompt and vigorous proc-
essing of the large backlog of claims consistent with the 
language and intent of these amendments. Such in-
terim rules and criteria shall give full consideration to 
the combined employment handicap of disease and age 
and provide for the adjudication of claim[s] on the basis 
of medical evidence other than breathing tests when it is 
not feasible or practicable to provide physical perform-
ance tests of the type described [by HEW].” S. Rep. 
No. 92-743, pp. 18-19 (1972) (emphasis added).

The Report clearly distinguishes between evidentiary rules 
and medical disability evaluation criteria. The part B in-
terim regulation (20 CFR §410.490) followed this distinction 
by providing for certain medical disability evaluation criteria 
to be adjudicated by means of certain evidentiary rules. In 
fact, § 410.490(a) explicitly describes the “interim adjudica-
tory rules” that follow in § 410.490(b) in terms that match the 
Senate Report’s distinction between “evidentiary rules” and 
“disability evaluation criteria”:

“In enacting the Black Lung Act of 1972, the Congress 
noted that adjudication of the large backlog of claims 
generated by the earlier law could not await the estab-
lishment of facilities and development of medical tests 
not presently available to evaluate disability due to 
pneumoconiosis, and that such claims must be handled 
under present circumstances in the light of limited medi-
cal resources and techniques. Accordingly, the Con-
gress stated its expectancy that the Secretary would 
adopt such interim evidentiary rules and disability eval-
uation criteria as would permit prompt and,, vigorous 
processing of the large backlog of claims consistent with 
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the language and intent of the 1972 amendments and 
that such rules and criteria would give full consideration 
to the combined employment handicap of disease and age 
and provide for the adjudication of claims on the basis of 
medical evidence other than physical performance tests 
when it is not feasible to provide such tests. The provi-
sions of this section establish such interim evidentiary 
rules and criteria. They take full account of the con-
gressional expectation that in many instances it is not 
feasible to require extensive pulmonary function testing 
to measure the total extent of an individual’s breathing 
impairment, and that an impairment in the transfer of 
oxygen from the lung alveoli to cellular level can exist in 
an individual even though his chest roentgenogram (X- 
ray) or ventilatory function tests are normal.” (Empha-
sis added.)

Although HEW’s claims-approval rate rose under the part 
B interim regulation, Labor was still adjudicating part C 
claims under stricter permanent regulations. In a 1975 
House Report that served as a precursor to the BLBRA, the 
Committee on Education and Labor explained Labor’s bind, 
and offered assistance:

“For some inexplicable reason, [HEW], exercising au-
thority provided under the current law, has literally sad-
dled [Labor] with rigid and difficult medical standards 
for measuring claimant eligibility under part C of the 
program. The so-called ‘permanent’ medical standards 
now in effect under part C are much more demanding 
than the so-called ‘interim’ standards applied by HEW 
under part B of the program. HEW points to ‘substan-
tial legal and other reasons’ for applying restrictive medi-
cal standards to a claim filed on and after July 1, 1973, 
and less restrictive criteria to a claim filed before July 1, 
1973. That assertedly ‘substantial’ support apparently 
arises out of language contained in the Senate Report
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accompanying the 1972 amendments. In actual fact, 
HEW has completely misplaced the emphasis of the Sen-
ate Report. The Senate directive with regard to the 
‘interim’ standards clearly spoke to standards that 
would obtain until ‘the establishment of new facilities or 
the development of new medical procedures. ’ (S. Rept. 
92-743, at 18) That was the clear and explicit condition 
underscoring the need for and the duration of ‘interim’ 
medical standards. Under the HEW interpretation, 
these developments somehow magically occurred at the 
onset of part C of the program. The Congress did not 
intend in adopting the Senate initiative, as HEW so un-
equivocally asserts, that this ‘interim’ approach would 
suddenly conclude at the termination date for new part B 
filings. And HEW could hardly intimate that the ‘new 
facilities’ or ‘new medical procedures’ referenced so spe-
cifically in the Senate Report have, in fact, become 
reality.

“This provision of the bill would require that stand-
ards no more restrictive than the ‘interim’ medical 
standards shall be equally applicable to part C claims. 
To the extent that more restrictive standards are justi-
fied by the presence of ‘new facilities’ or ‘new medical 
procedures,’ it is apparent that the Congress must in the 
future make that determination.” H. R. Rep. No. 94- 
770, pp. 13-14 (1975) (emphasis added).

The terms “medical standards” and “standards” are used in-
terchangeably in this Report; the unmodified term “stand-
ards” is used not to distinguish “medical standards,” but 
rather as a matter of style to avoid repetition.

Testifying during 1977 hearings, President Arnold Miller 
of the United Mine Workers of America explained his sup-
port for a requirement that Labor adjudicate earlier filed or 
once-denied part C claims under medical standards no less re-
strictive than HEW’s part B medical standards: 
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“The interim standards were by no means ideal. Nearly 
four of every ten miners’ claims were denied under these 
standards. We have criticized their failure to include 
new blood gas standards and their overreliance on a sin-
gle breathing test score. However, these standards can 
provide a base point, and we urge enactment of a guar-
antee that any new standards will be no more restrictive 
than the interim standards. In developing new regula-
tions we urge that [Labor] utilize the lung formation 
standards established by the I. L. 0.” Oversight of the 
Administration of the Black Lung Program, Hearings 
before the Subcommittee on Labor of the Senate Com-
mittee on Human Resources, 95th Cong., 1st Sess., 
pp. 49-50 (1977).

That a strong supporter of liberalized standards for black 
lung benefits explained quite carefully that the criteria at 
issue in this case are medical—specifically, those medical cri-
teria that relate to proof of the disease (“blood gas stand-
ards”; “breathing test score”; “lung formation standards”)— 
is certainly strong evidence that the Secretary’s position is 
correct (and, a fortiori, reasonable).8 It is also interesting

8 Similarly, a Social Security Administration (SSA) medical staff mem-
ber explained that HEW’s concern in constructing the part B interim rules 
was with liberalizing medical test standards:

“The only practicable way to respond to [Congress’ desire to decrease 
the backlog of claims in a liberalized fashion], considering the marked limi-
tations in actually obtaining the physical performance tests, was to estab-
lish criteria which would detect disease.

“It was acknowledged that these criteria would not necessarily describe 
a level of impairment which would impose a functional limitation on the in-
dividual. Thus, the interim adjudicatory rules provide for allowing the 
claim if (1) a chest roentgenogram, biopsy, or autopsy establishes the exist-
ence of pneumoconiosis or (2) the individual’s ventilatory function values 
met a liberalized table provided in the section.

“The liberalized ventilatory function table was established at a suffi-
ciently high level, at a point just below normal for the younger individual, 
so as not to disadvantage those individuals who might be allowed benefits if 
the physical performance test could be obtained, and it was recognized it 
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to note that the ensuing Labor regulation did provide liberal-
ized standards for proving disease by adding “[b]lood gas 
studies” and “[o]ther medical evidence” to the methods of 
proof available under the HEW regulation. See 20 CFR 
§§ 727.203(a)(3) and (4) (1988).

The House Education and Labor Committee returned its 
Report on the proposed BLBRA on March 31, 1977. H. R. 
Rep. No. 95-151. Throughout the discussion whether Labor 
could adopt HEW’s more lenient regulation, the Report uses 
the terms “medical standards” and “screening criteria” to de-
scribe what Labor sought to borrow. See id., at 15, 16, 28. 
The House bill required Labor to adjudicate all part C 
claims—whether earlier filed, once-denied, or later filed— 
pursuant to criteria not more restrictive than HEW’s part B 
criteria.

The Senate Human Resources Committee approved a bill 
that authorized Labor to write new part C permanent regula-
tions for all claims adjudicated under its aegis and in so doing 
“to establish medical test criteria appropriate to disability in 
coal miners.” See S. Rep. No. 95-209, p. 2 (1977). The 
Committee clarified the Senate’s desire to give Labor leeway 
in establishing “medical test standards.” See id., at 13-14. 
Even the United Mine Workers, who thought HEW’s part B 
interim standards too stringent, wrote to the Committee 
about medical test standards that measure pulmonary capac-
ity; there is no mention of evidentiary standards. See id., at 
13. Further, a Congressional Budget Office survey, written 
when it was assumed that HEW’s part B interim standards 
would be maintained for all part C claims, states that the new 

could not be obtained in a vast majority of cases.” Oversight of the Ad-
ministration of the Black Lung Program, Hearings before the Subcommit-
tee on Labor of the Senate Committee on Human Resources, 95th Cong., 
1st Sess., p. 194 (1977) (statement of Herbert Blumenfeld, M. D., Chief, 
Medical Consulting Staff, Bureau of Disability Insurance, Social Security 
Administration) (emphasis added).
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measure of total disability “will be equivalent to the interim 
medical standards.” See id., at 25.9

House and Senate conferees met to resolve the differ-
ences between the two bills, and, not surprisingly, reached a 
compromise. See H. R. Conf. Rep. No. 95-864 (1978). The 
Conference Report explains that, pursuant to the Senate’s 
desires, Labor would promulgate for future claims “new med-
ical standards,” that is, “criteria for medical tests,” and that, 
in accord with the House’s wishes, “the so-called ‘interim’ 
part B medical standards are to be applied to all reviewed 
and pending claims filed before the date the Secretary of 
Labor promulgates new medical standards for part C cases.” 
Id., at 16. It could not be clearer that the conferees in-
tended to carry over HEW’s part B medical standards to ear-
lier filed or once-denied part C claims, while new medical 
standards would govern Labor’s adjudication of claims filed 
later. It is also important to note that although the resulting 
bill required that Labor “shall not provide more restrictive 
criteria” to its adjudication of earlier filed or once-denied 
claims, the Conference Report adds that “in determining 
claims under such criteria all relevant medical evidence shall 
be considered in accordance with standards prescribed by the 
Secretary of Labor.” Ibid. This indicates that Congress 
was concerned that some medical evidence was not being 
considered; this concern, attached as a clause at the end of a 
sentence about “no more restrictive criteria,” implies that the 
referenced criteria are medical ones.

The Senate and House debates on the Conference Re-
port provide the most dramatic evidence that Members of 
both Houses of Congress understood the term “criteria” in

9 During Senate debate, Senator Randolph of West Virginia, the man-
ager of the Senate bill, explained that the bill “authorizes the Secretary of 
Labor to establish medical criteria for determining total disability in coal 
mines under part C. Currently the [SSA] imposes on [Labor] its own 
standards, which are considerably more restrictive than the standards it 
uses for part B claimants.” 123 Cong. Rec. 24239 (1977).
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§902(f)(2) to refer to “medical criteria.” Senator Randolph 
of West Virginia, the Senate manager of the bill, explained: 
“Under the conference report, the Secretary of Labor is au-
thorized to promulgate medical standards for the evaluation 
of part C claims at a time in the future. However, the re-
view of all part B and part C claims and of all claims filed 
prior to the promulgation of the Labor Department’s medical 
standards will be accomplished with the use of the ‘interim’ 
medical standards which were in use after the Black Lung 
Amendments of 1972.” 124 Cong. Rec. 2331 (1978). Sena-
tor Javits of New York then described his understanding of 
the legislation under consideration:

“I was concerned throughout the consideration of this 
legislation by the conference committee that the dual 
responsibilities of HEW and [Labor] for reviewing previ-
ously denied claims be exercised in a manner that is fair 
to all concerned. These claims are to be reviewed by 
both agencies under medical criteria no more restrictive 
than the so-called interim medical standards which 
were originally promulgated by HEW for the determina-
tion of claims under part B of the act, for which HEW 
was responsible through June 30, 1973. The bill also 
provides authority for the Secretary of Labor to promul-
gate regulations establishing revised medical criteria, 
based on the best medical information available, to be 
applicable to all newly filed claims.

“The ‘interim’ standards as they were applied to de-
termine benefit claims under part B, have been highly 
controversial and widely criticized. For example, the 
Secretary of Labor, on September 30, 1977, stated:

“‘The part B standards are not medically sound for 
providing benefits to all deserving individuals.’

“I therefore requested that the statement of managers 
include language to the effect that ‘all relevant medical 
evidence’ be considered in applying the ‘interim’ stand-
ards to the reviewed claims in order to more clearly ex-
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plain the intent of the new section [902(f)(2)] of the act 
created by section 2(c) of the bill. I also suggested the 
language that ‘the conferees expect the Secretary of 
HEW to administer the “interim” standards with a view 
to the just accomplishment of the purpose of allowing for 
reviewed Part B claims to establish disability within the 
meaning of the 1977 amendments as they apply to all re-
viewed Part B claims.’ It is found in the statement of 
managers under the heading of ‘Review.’” Id., at 
2333-2334 (emphasis added).

Thus, the Senators who spoke to the issue plainly understood 
§ 902(f)(2) as referring to medical criteria.

The House debate reveals a similar clarity of understand-
ing. Representative Perkins of Kentucky, the bill’s House 
manager, explained:

“. . . The House bill required that the so-called interim 
medical standards of part B of the program be applied 
under part C as well. For the most part, the House pro-
vision prevailed in conference on this issue and all of the 
denied and pending claims subject to review under the 
legislation will be evaluated according to the ‘interim’ 
standards. These standards will continue to apply into 
the future as well, until such time as the Secretary of 
Labor promulgates new regulations consistent with the 
authority given him by the bill. With respect to the re-
view responsibility of the Secretary of HEW under the 
legislation, the ‘interim’ standards remain solely appli-
cable, as they have in the past under the HEW-part of 
the program. As for the Secretary of Labor’s review 
responsibility thereunder, the ‘interim’ standards are 
exclusively and unalterably applicable with respect to 
every area they now address, and may not be made or 
applied more restrictively than they were in the past, 
but they may be considered by the Labor Secretary 
within the context of all relevant medical evidence ac-
cording to the methodology prescribed by the Secretary
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and published in the Federal Register.” 124 Cong. Rec. 
3426 (1978) (emphasis added).

Representatives Perkins and Simon, of Illinois, then en-
gaged in the following revealing colloquy:

“Mr. SIMON. Mr. Speaker, I would also like to ask 
Chairman Perkins , who also served as chairman of the 
conference committee, if in his opinion this legislation 
clearly requires that all denied or pending claims subject 
to the review provisions of the new section 435 will be 
subject to reconsideration under the so-called interim 
medical criteria applicable under part B of the black 
lung program?

“Mr. PERKINS. That is the intent of the legislation, 
and I would state to the gentleman that a reading of the 
conference report and of the joint explanatory statement 
could lead only to that opinion. The new law speaks 
clearly to this issue; and the relevant legislative history 
and intent is equally clear. All claims filed before the 
date that the Secretary of Labor promulgates new medi-
cal standards under part C are subject to evaluation 
under standards that are no more restrictive than those 
in effect as of June 30, 1973. And that means the 
so-called interim standards. These are the standards 
HEW has applied under part B and they are the precise 
and only standards HEW will apply to these old claims it 
must review according to this legislation. As for the 
Labor Department, it too must apply the interim stand-
ards to all of the claims filed under part C, at least until 
such time as the Secretary of Labor promulgates new 
standards consistent with the authority this legislation 
gives him. We do recognize in the joint explanatory 
statement that the Secretary of Labor may apply the in-
terim standards to its part C claims within the context of 
all relevant medical evidence. But there is no such di-
rective or requirement imposed on HEW as it fulfills its 
review duties. We expect that HEW will review these 
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old claims according to the same interim criteria it has 
applied in the past.

"I would also add here that this legislation gives no au-
thority to the Labor Secretary to alter, adjust, or other-
wise change the interim standards until such time as he 
actually promulgates the new standards and those new 
standards will apply only to claims filed after the effec-
tive date of their promulgation. Insofar as the interim 
standards address a medical criteria, they cannot be 
made more restrictive.

“Mr. SIMON. Mr. Speaker, I thank the chairman for 
his response. His views are in perfect accord with 
my own understanding of the intent underlying these 
provisions.

“Mr. Speaker, I am pleased that the language in this 
bill is crystal clear on the subject of the medical stand-
ards that must be used by the Secretary of HEW and the 
Secretary of Labor in reviewing all pending and denied 
claims filed before the effective date of new medical 
standards promulgated by the Secretary of Labor for 
part C cases. Those standards can be no more restric-
tive than the so-called interim criteria, formally known 
as the interim adjudicatory standards, applied by the 
[SSA] after the 1972 Black Lung Amendments and be-
fore July 1, 1973.

[He then quotes § 902(f)(2).]
“It should not be possible to misconstrue the meaning 

of this language. The Department of Labor is required 
to apply medical criteria no more restrictive than crite-
ria being used by the [SSA] on June 30, 1973.

“The conference committee agreed that the Secretary 
of Labor, in his review of denied and pending cases, is to 
consider all relevant medical evidence and to promulgate 
regulations for the use of such evidence. An example of 
this would be for the Secretary to consider and promul-
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gate regulations on the International Labour Organi-
zation’s respiratory function tests in pneumoconiosis, 
which is not a form of medical evidence included in the 
interim adjudicatory standards.

[He then quotes from the Conference Report.]
“So the Secretary is not confined to the medical evi-

dence of the interim criteria and yet may not prescribe 
criteria more restrictive than the social security in-
terim adjudicatory standards.” Id., at 3431 (emphasis 
added).

Although the Members occasionally used the unmodified 
terms “standards” and “criteria,” and although Represent-
ative Simon a few times referred to the “interim adjudicatory 
standards,” the comments read in full leave no doubt that 
these terms were used interchangeably to refer to what the 
Members viewed as medical criteria.

I have quoted at length from the legislative history of the 
BLBRA because this history reveals the supposedly “plain” 
language of the statute to be not so plain after all. In other 
words, although § 902(f)(2) uses the term “criteria,” it is plain 
that what Members of Congress were concerned about were 
medical criteria. This concern found its way to both sides of 
the compromise: The Senate prevailed in authorizing Labor 
to promulgate new permanent part C regulations according 
to newly developed medical criteria, while the House pre-
vailed in ensuring that Labor’s adjudication of earlier filed or 
once-denied claims would be undertaken pursuant to HEW’s 
part B interim medical criteria. That § 902(f)(2) uses the 
phrase “criteria” rather than “medical criteria” can only be 
understood, in the context of the intentions of the Mem-
bers of Congress who enacted the BLBRA, as the natural 
culmination of a discussion that used the two phrases inter-
changeably throughout.10 Although the Court today ex-

10 Alternatively, even if the use of the unmodified “criteria” in § 902(f)(2) 
is seen as the product of congressional inadvertence, legislative oversight 
or inadvertence can at times produce statutory language that does not
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presses disbelief as to the proposition that Congress could 
use both “criteria for all appropriate medical tests” and “cri-
teria” to refer to medical criteria, a contextual understanding 
of this legislation reveals that attributing to Congress an in-
tent to distinguish between these two provisions is, in fact, 
the unbelievable proposition. As the genesis and culmina-
tion of the compromise reveal, the concerns of both the 
House and the Senate throughout were with what medical 
criteria should be utilized by Labor in adjudication of part C 
claims.

IV
There is another body of evidence completely consistent 

with the understanding that Congress intended “criteria” in 
§ 902(f)(2) to refer to “medical criteria” only: All available 
data plainly demonstrate that pneumoconiosis is a progres-
sive disease and that although miners with fewer than 10 
years of underground employment sometimes contract sim-

cleanly reflect Congress’ intention. See, e. g., Examining Board of Engi-
neers, Architects and Surveyors v. Flores de Otero, 426 U. S. 572, 582-586 
(1976) (interpreting 28 U. S. C. § 1343(3) to confer jurisdiction upon terri-
torial courts); Cass v. United States, 417 U. S. 72, 83 (1974) (“In resolving 
ambiguity, we must allow ourselves some recognition of the existence of 
sheer inadvertence in the legislative process”); U. S. Bulk Carriers, Inc. 
v. Arguelles, 400 U. S. 351, 354 (1971) (“We often must legislate intersti- 
tially to iron out inconsistencies within a statute or to fill gaps resulting 
from legislative oversight or to resolve ambiguities resulting from a legisla-
tive compromise” (footnote omitted)); see also United States v. Locke, 471 
U. S. 84, 123 (1985) (Steve n s , J., dissenting) (“[I]t is surely understand-
able that the author of § 314 might inadvertently use the words ‘prior to 
December 31’ when he meant to refer to the end of the calendar year”); 
Maine v. Thiboutot, 448 U. S. 1, 14 (1980) (Powell, J., dissenting) (“When 
the language does not reflect what history reveals to have been the true 
legislative intent, we have readily construed the Civil Rights Acts to in-
clude words that Congress inadvertently omitted”); cf. Posner, Legal For-
malism, Legal Realism, and the Interpretation of Statutes and the Con-
stitution, 37 Case W. Res. L. Rev. 179, 191 (1986) (“Interpretation is no 
less a valid method of acquiring knowledge because it necessarily ranges 
beyond the text”).
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pie pneumoconiosis, they rarely, if ever, develop disabling 
cases of the disease. Although the Court is quite correct in 
saying that “we do not sit to determine what Congress ought 
to have done given the evidence before it,” ante, at 118 (em-
phasis added), comprehending the evidence with which Con-
gress worked can help us determine what Congress actually 
did.n

During the 1974 hearings that gave rise to the BLBRA, 
even supporters of liberalized standards agreed that short-
term miners should be subjected to more rigorous rules than 
long-term miners. See, e. g., Hearings on H. R. 3476,
H. R. 8834, H. R. 8835, and H. R. 8838, before the General 
Subcommittee on Labor of the House Committee on Educa-
tion and Labor, 93d Cong., 1st and 2d Sess., 367 (hereinafter 
1974 Hearings) (Director of Appalachian Research and De-
fense Fund argues for quite lenient standards for miners with 
20 years of experience, and suggests that “[a] miner with 10 
or 15 years might be required to meet the interim standards, 
and a miner with less than 10 years, perhaps, a more rigid 
standard”). During those same hearings, supporters of lib-
eralized standards from the United Mine Workers and the 
House both mentioned that 20 CFR §410.490, the HEW in-

11 As we said just last Term in Mullins Coal Co. v. Director, Office of 
Workers’ Compensation Programs, 484 U. S. 135, 157-158, n. 30 (1987):

“Like all rules of evidence that permit the inference of an ultimate fact 
from a predicate one, black lung benefits presumptions rest on a judgment 
that the relationship between the ultimate and the predicate facts has a 
basis in the logic of common understanding.

“ ‘Inferences and presumptions are a staple of our adversary system of 
factfinding. It is often necessary for the trier of fact to determine the ex-
istence of an element of the crime—that is, an “ultimate” or “elemental” 
fact—from the existence of one or more “evidentiary” or “basic” facts .... 
The value of these evidentiary devices, and their validity under the Due 
Process Clause, vary from case to case, however, depending on the 
strength of the connection between the particular basic and elemental facts 
involved and on the degree to which the device curtails the factfinder’s 
freedom to assess the evidence independently.’ Ulster County Court v. 
Allen, 442 U. S. 140, 156 (1979).”
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terim part B regulation under consideration today, provided 
a burden-shifting presumption only to miners with at least 15 
years of coal mining experience. 1974 Hearings 353 (state-
ment of Bedford W. Bird, Deputy Director, Department of 
Occupational Health, United Mine Workers); id., at 395 (ques-
tion from Representative Perkins of Kentucky).12

Study after study has revealed one stark, simple fact: Min-
ers with fewer than 10 years in the mines rarely suffer from 
pneumoconiosis at all, and those who have the disease have 
its earliest, nondisabling stage. The Appendix to the 1977 
House Report lists a number of studies that have been con-
ducted concerning black lung disease. H. R. Rep. No. 95- 
151, at 30-38. The evidence from these studies could not 
more plainly demonstrate that short-term miners either do 
not have pneumoconiosis or have it only at its earliest stages. 
See, e. g., Lainhart, Prevalence of Coal Miners’ Pneumoconi-

12 One may conclude that these gentlemen simply misread the regulation; 
it does take a rather labyrinthian route through this regulation to reach 
that class of miners who can receive the presumption without at least 10 
years in the mines. However, another theory, which follows from the dis-
cussion in Part I, supra, is available: HEW itself may have overlooked the 
fact that its interim regulation, as promulgated, permitted one class of min-
ers—those who can prove both pneumoconiosis (through X ray, biopsy, or 
autopsy) and coal mine causation (independently of the 10-year minimum 
option)—to receive the presumption without proving at least 10 years in 
the mines. In other words: All parties to this litigation have assumed that 
§ 410.490 clearly permits miners such as respondents to receive the benefit 
of the presumption without showing at least 10 years in the mines. Addi-
tionally, it has been assumed that Labor’s interim presumption, by requir-
ing a 10-year minimum from all miners, is clearly more restrictive for min-
ers such as respondents. However, the evidence from the hearings, 
Committee Reports, and floor debates reveals that no one assumed that 
short-term miners would obtain the benefit of the HEW presumption, and 
therefore lends strength to the theory, set forth in Part I, supra, that the 
gap in the presumption was inadvertent, i. e., a loophole. Accordingly, 
one could readily conclude as well that the 1977 Congress, which required 
Labor’s interim presumption to utilize no less restrictive criteria than 
HEW’s, was also legislating under the assumption that only long-term min-
ers were affected.
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osis in Appalachian Bituminous Coal Miners, in Pneumo-
coniosis in Appalachian Bituminous Coal Miners 31, 52, 56 
(1969) (526 of 536 short-term miners either did not have the 
disease or were merely suspect for it (98%); 10 short-term 
miners definitely had pneumoconiosis. “[F]or work periods 
less than 15 years underground, the occurrence of roentgeno- 
graphic evidence of definite pneumoconiosis appeared to be 
spotty among all working coal miners . . . and showed no par-
ticular trend. For work periods greater than 15 years un-
derground, there was a linear increase in the prevalence of 
the disease with years spent underground”); Hyatt, Kistin, & 
Mahan, Respiratory Disease in Southern West Virginia Coal 
Miners, 89 American Rev. Respiratory Disease 387, 389 
(1964) (33 of 35 short-term miners had no pneumoconiosis 
(94.3%); 2 had simple pneumoconiosis); Morgan, Burgess, 
Jacobson, O’Brien, Pendergrass, Reger, & Shoub, The Prev-
alence of Coal Workers’ Pneumoconiosis in U. S. Coal Min-
ers, 27 Archives of Environmental Health 225 (1973) (3,064 
of 3,450 short-term miners had no pneumoconiosis (88.8%); 
385 had simple pneumoconiosis (11.2%); 1 had complex 
pneumoconiosis).13

Given this overwhelming evidence, it was surely not unrea-
sonable for the Secretary to reject a reading of the BLBRA 
that would mandate a presumption of total disability caused 
by pneumoconiosis for every short-term miner who could es-
tablish that he had contracted simple pneumoconiosis, which 
“is generally regarded by physicians as seldom productive of 
significant respiratory impairment.” Usery v. Turner Elk-
horn Mining Co., 428 U. S. 1, 7 (1976).

13 As another example, two studies presented during 1981 hearings clas-
sified 99.3% and 98.9% of miners with fewer than 10 years of coal mine ex-
perience in radiographic category “0,” revealing no disease whatsoever. 
Problems Relating to the Insolvency of the Black Lung Disability Trust 
Fund, Hearings before the Subcommittee on Oversight of the House Com-
mittee on Ways and Means, 97th Cong., 1st Sess., 32 (statement of Dr. J. 
Donald Millar, Director, National Institute for Occupational Safety and 
Health, Centers for Disease Control, Public Health Service).
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V
Deference to Labor’s construction is appropriate at two dif-

ferent levels of analysis. First, to the extent that the debate 
is over whether “criteria” means “all criteria” or only “medi-
cal criteria,” the foregoing sections on the legislative history 
of the BLBRA and statistical studies of the connection be-
tween years in the mines and incidence of pneumoconiosis re-
veal that reading “criteria” to mean “medical criteria” is 
almost certainly correct and is certainly reasonable. Sec-
ond, if one concedes that Congress meant “medical criteria,” 
but simultaneously insists that medical criteria encompass 
proof of total disability from pneumoconiosis as well as proof 
of black lung disease itself, the case for deference could not 
be stronger. For as an interpretive question becomes more 
technical, the expertise of the agency charged with a stat-
ute’s administration becomes greater and deferring to its con-
struction rather than importing our own becomes more ap-
propriate. See, e. g., Chevron U. S. A. Inc. v. Natural 
Resources Defense Council, Inc., 467 U. S., at 864-866; Alu-
minum Co. of America v. Central Lincoln Peoples’ Utility 
District, 4G1 U. S. 380, 390 (1984). One can define away the 
problem through hypotheticals about football-team captains 
and B averages, but in the end such hypotheticals cannot 
overcome the common-sense proposition that “medical crite-
ria” may well be limited to criteria that are clearly medical— 
ventilatory study values, how X rays are to be read, etc. — 
and not extended to second-level medical concerns—e. g., at 
what point someone is likely to be totally disabled from coal 
mine employment. That we have evidence of congressional 
concern with the former, as well as evidence that short-term 
miners simply do not suffer from pneumoconiosis in the same 
way that longer term miners do, should be sufficient to sus-
tain the Secretary’s reading as reasonable.

In order to sanction a departure from the views of an 
agency charged with the administration of a complex regu-
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latory scheme, we must be convinced that Congress meant 
something other than the agency thinks it meant. The regu-
lation of the Secretary that is at issue in this case was pro-
mulgated in 1978 and has been consistently defended and en-
forced by four different Secretaries of Labor.14 Congress 
delegated the task of implementing this complex and costly 
piece of legislation to that office and I find no reason to 
conclude that the Secretary’s interpretation exceeded the 
bounds of the powers delegated to her. Accordingly, I re-
spectfully dissent.

14 That the Secretary’s interpretation has survived a change in adminis-
tration (and political party as well) provides yet another reason to defer to 
the reasonable view of the Executive Branch on the subject. See, e. g., 
Atchison, T. & S. F. R. Co. v. Wichita Board of Trade, 412 U. S. 800, 807 
(1973) (plurality opinion of Mar sh all , J.) (“A settled course of behavior 
embodies the agency’s informed judgment that, by pursuing that course, it 
will carry out the policies committed to it by Congress”); Motor Vehicle 
Manufacturers Association of the United States, Inc. v. State Farm Mu-
tual Automobile Insurance Co., 463 U. S. 29, 40-42 (1983); cf. Garland, 
Deregulation and Judicial Review, 98 Harv. L. Rev. 505, 585 (1985) 
(“[A]brupt and profound alterations in an agency’s course [after change in 
administration or Congress] may signal a loss of fidelity to [Congress’] orig-
inal intent”). It is also relevant that the Secretary was involved in the 
drafting of the BLBRA. See, e. g., Miller v. Youakim, 440 U. S. 125, 144 
(1979); cf., e. g., Udall v. Tailman, 380 U. S. 1, 16 (1965) (contemporane-
ous construction by agency due deference).
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MCNAMARA v. COUNTY OF SAN DIEGO DEPART-
MENT OF SOCIAL SERVICES

APPEAL FROM THE COURT OF APPEAL OF CALIFORNIA, 
FOURTH APPELLATE DISTRICT

No. 87-5840. Argued November 28, 1988—Decided December 6, 1988 
Appeal dismissed.

James E. Sutherland argued the cause for appellant. 
With him on the briefs was R. Stephen McNally.

Lloyd M. Harmon, Jr., argued the cause for appellee. 
With him on the brief were Jerome A. Barron and Sanford 
N. Katz*

Per  Curiam .
The appeal is dismissed for want of a properly presented 

federal question.

* Isabelle Katz Pinzler, Steven R. Shapiro, and John A. Powell filed a 
brief for the American Civil Liberties Union et al. as amici curiae urging 
reversal.

Briefs of amici curiae urging affirmance were filed for the Barker Foun-
dation by Erwin N. Griswold, Robert C. Gombar, and Glen D. Nager; for 
the Child by Christian R. Van Deusen and Ted R. Youmans; and for the 
National Committee for Adoption by Merrill F. Nelson, C. Harold Brown, 
and William M. Schur.
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BEECH AIRCRAFT CORPORATION v. RAINEY et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE ELEVENTH CIRCUIT

No. 87-981. Argued October 4, 1988—Decided December 12, 1988*

Respondents’ spouses, a Navy flight instructor and her student, were 
killed when, during training exercises, their Navy aircraft banked 
sharply to avoid another plane, lost altitude, and crashed. At the trial 
of respondents’ product liability suit against petitioners, the companies 
which manufactured and serviced the plane in question, the only seri-
ously disputed issue was whether the crash was caused by pilot error or 
equipment malfunction. Having previously determined that a Navy in-
vestigative report of the incident (the JAG Report or Report) was suffi-
ciently trustworthy to be admissible, the District Court admitted, over 
respondents’ objections, most of the Report’s “opinions,” including a 
statement suggesting that pilot error was the most probable cause of the 
accident. Moreover, after respondent Rainey, who was himself a Navy 
flight instructor, admitted on direct examination as an adverse witness 
that he had made certain statements arguably supporting a pilot error 
theory in a detailed letter in which he took issue with some of the JAG 
Report’s findings, his counsel attempted to ask him on cross-examination 
whether the letter did not also say that the most probable primary cause 
of the mishap was a loss of power due to equipment malfunction. How-
ever, before Rainey could answer, the court sustained a defense objec-
tion on the ground that the question asked for Rainey’s opinion, and cut 
off further questioning along this line. After the jury returned a verdict 
for petitioners, the Court of Appeals reversed and remanded for a new 
trial. The court held itself bound by Smith v. Ithaca Corp., 612 F. 2d 
215 (CA5), such that Federal Rule of Evidence 803(8)(C)—which excepts 
from the hearsay rule “public records and reports” setting forth “fac-
tual findings resulting from an investigation made pursuant to author-
ity granted by law, unless the sources of information or other circum-
stances indicate lack of trustworthiness”—did not encompass the JAG 
Report’s evaluative conclusions or opinions. The court also held that 
Federal Rule of Evidence 106 forbade the trial court to prohibit cross- 
examination about additional portions of Rainey’s letter which would 

*Together with No. 87-1028, Beech Aerospace Services, Inc. v. Rainey 
et al., also on certiorari to the same court.
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have put in context the admissions elicited from him on direct examina-
tion. On rehearing en banc the Court of Appeals did not disturb the 
panel’s judgment.

Held:
1. Statements in the form of opinions or conclusions are not by that 

fact excluded from the scope of Rule 803(8)(C). The Rule’s language 
does not call for the distinction between “fact” and “opinion” drawn by 
Smith, supra, and other proponents of a narrow interpretation of the 
Rule’s “factual findings” phrase, since “finding of fact” is commonly de-
fined to include conclusions by way of reasonable inference from the evi-
dence, and since in specifying the kinds of reports that are admissible the 
Rule does not create a distinction between “fact” and “opinion.” Nor is 
any such distinction required by the intent of the Rule’s framers, as ex-
pressed in the Advisory Committee’s Notes on the Rule. This conclu-
sion is strengthened by the analytical difficulty of drawing such a distinc-
tion. Rather than requiring that some inevitably arbitrary line be 
drawn between the various shades of fact/opinion that invariably will be 
present in investigatory reports, the Rule instructs courts—as its plain 
language states—to admit “reports . . . setting forth . . . factual find-
ings.” Appropriate limitations and safeguards lie in the fact that the 
Rule’s requirement that reports contain factual findings bars the admis-
sion of statements not based on factual investigation, and in the Rule’s 
trustworthiness requirement. Thus, as long as a conclusion satisfies the 
latter requirements, it should be admissible along with other portions of 
the Report. Here, since the District Court determined that certain of 
the JAG Report’s conclusions were trustworthy, it rightly admitted 
them into evidence. Pp. 161-170.

2. On the facts of this litigation, the District Court abused its discre-
tion in restricting the scope of cross-examination of respondent Rainey 
by his counsel in regard to his letter. Pp. 170-175.

(a) While the letter did make the statements to which Rainey ad-
mitted on direct examination which tended to support a pilot error the-
ory, the letter’s thrust was to challenge that theory as inconsistent with 
the evidence and the likely actions of the two pilots, and to expound at 
length on Rainey’s theory of equipment malfunction and demonstrate 
how the various pieces of evidence supported that theory. Since it is 
plausible that the jury would have concluded from Rainey’s testimony 
that he did not believe in his equipment malfunction theory when he 
wrote the letter but developed it only later for litigation purposes, 
the jury was given a distorted and prejudicial impression of the letter, 
which Rainey’s counsel was unable to counteract due to the District 
Court’s refusal to allow him to present additional information on cross- 
examination. The common-law “rule of completeness,” which has been
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partially codified in Rule 106—whereby, when a party has introduced 
part of a writing, an adverse party may require the introduction of any 
other part which ought in fairness to be considered contemporaneously— 
was designed to prevent exactly this type of prejudice. However, al-
though the concerns underlying Rule 106 are clearly relevant to this liti-
gation, it is unnecessary to determine whether the Rule applies, since, 
where misunderstanding or distortion can be averted only through pres-
entation of an additional portion of a document, the material required 
for completeness is necessarily relevant and admissible. The question 
posed by Rainey’s counsel on cross-examination was not asked for the 
purpose of eliciting Rainey’s opinion as to the cause of the accident, but 
rather inquired whether he had made a certain statement in his letter, a 
question he was eminently qualified to answer. Defense counsel’s objec-
tion to that question as calling for an opinion could not avail in view of the 
obvious purpose for which the statement was offered. Pp. 170-173.

(b) Petitioners’ contention that Rainey waived the right to pursue 
the cross-examination testimony issue on appeal because he did not prop-
erly raise it in the trial court is not persuasive. The nature of Rainey’s 
proposed testimony was abundantly apparent from the very question put 
by his counsel, such that the offer-of-proof requirement of Federal Rule 
of Evidence 103(a)(2) was satisfied. Moreover, Rainey’s counsel sub-
stantially satisfied the requirement of Federal Rule of Civil Procedure 46 
that he put the court on notice as to his objection to the exclusion and the 
grounds therefor, when, in the colloquy following the defense objection 
to his question, and before he was cut off, he began to articulate his com-
pleteness argument. Pp. 174-175.

827 F. 2d 1498, affirmed in part, reversed in part, and remanded.

Bre nn an , J., delivered the opinion of the Court, in which Whit e , Mar -
sha ll , Blac km un , Stev en s , Sca lia , and Ken n ed y , JJ., joined, and in 
Parts I and II of which Reh nqu ist , C. J., and O’Con no r , J., joined. 
Reh nqu ist , C. J., filed an opinion concurring in part and dissenting in 
part, in which O’Conn or , J., joined, post, p. 176.

Jos. W. Womack argued the cause for petitioners in both 
cases and filed briefs for petitioner Beech Aircraft Corp. W.
H. F. Wiltshire filed briefs for petitioner Beech Aerospace 
Services, Inc.

Dennis K. Larry argued the cause for respondents in both 
cases. With him on the brief were Edward R. Curtis and 
Donald H. Partington.
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Justi ce  Bren nan  delivered the opinion of the Court.
In this action we address a longstanding conflict among the 

Federal Courts of Appeals over whether Federal Rule of Ev-
idence 803(8)(C), which provides an exception to the hearsay 
rule for public investigatory reports containing “factual find-
ings,” extends to conclusions and opinions contained in such 
reports. We also consider whether, on the facts of this liti-
gation, the trial court abused its discretion in refusing to 
admit, on cross-examination, testimony intended to provide a 
more complete picture of a document about which the witness 
had testified on direct.

I
This litigation stems from the crash of a Navy training air-

craft at Middleton Field, Alabama, on July 13, 1982, which 
took the lives of both pilots on board, Lieutenant Commander 
Barbara Ann Rainey and Ensign Donald Bruce Knowlton. 
The accident took place while Rainey, a Navy flight instruc-
tor, and Knowlton, her student, were flying “touch-and-go” 
exercises in a T-34C Turbo-Mentor aircraft, number 3E955. 
Their aircraft and several others flew in an oval pattern, each 
plane making successive landing/takeoff maneuvers on the 
runway. Following its fourth pass at the runway, 3E955 ap-
peared to make a left turn prematurely, cutting out the air-
craft ahead of it in the pattern and threatening a collision. 
After radio warnings from two other pilots, the plane banked 
sharply to the right in order to avoid the other aircraft. At 
that point it lost altitude rapidly, crashed, and burned.

Because of the damage to the plane and the lack of any sur-
vivors, the cause of the accident could not be determined 
with certainty. The two pilots’ surviving spouses brought 
a product liability suit against petitioners Beech Aircraft 
Corporation, the plane’s manufacturer, and Beech Aerospace 
Services, which serviced the plane under contract with the 
Navy.1 The plaintiffs alleged that the crash had been *

'The manufacturer of the plane’s engine, Pratt & Whitney Canada, 
Ltd., was also a defendant, but it subsequently settled with respondents 
and is no longer a party to this action.
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caused by a loss of engine power, known as “rollback,” due to 
some defect in the aircraft’s fuel control system. The de-
fendants, on the other hand, advanced the theory of pilot 
error, suggesting that the plane had stalled during the 
abrupt avoidance maneuver.

At trial, the only seriously disputed question was whether 
pilot error or equipment malfunction had caused the crash. 
Both sides relied primarily on expert testimony. One piece 
of evidence presented by the defense was an investigative re-
port prepared by Lieutenant Commander William Morgan on 
order of the training squadron’s commanding officer and pur-
suant to authority granted in the Manual of the Judge Advo-
cate General. This “JAG Report,” completed during the six 
weeks following the accident, was organized into sections la-
beled “finding of fact,” “opinions,” and “recommendations,” 
and was supported by some 60 attachments. The “finding of 
fact” included statements like the following:

“13. At approximately 1020, while turning crosswind 
without proper interval, 3E955 crashed, immediately 
caught fire and burned.

“27. At the time of impact, the engine of 3E955 was 
operating but was operating at reduced power.” App. 
10-12.

Among his “opinions” Lieutenant Commander Morgan stated, 
in paragraph 5, that due to the deaths of the two pilots and 
the destruction of the aircraft “it is almost impossible to de-
termine exactly what happened to Navy 3E955 from the time 
it left the runway on its last touch and go until it impacted the 
ground.” He nonetheless continued with a detailed recon-
struction of a possible set of events, based on pilot error, that 
could have caused the accident.2 The next two paragraphs 
stated a caveat and a conclusion:

2 Paragraph 5 reads in its entirety as follows:
“Because both pilots were killed in the crash and because of the nearly 

total destruction of the aircraft by fire, it is almost impossible to determine 
exactly what happened to Navy 3E955 from the time it left the runway on 
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“6. Although the above sequence of events is the 
most likely to have occurred, it does not change the pos-
sibility that a ‘rollback’ did occur.

“7. The most probable cause of the accident was the 
pilots [sic] failure to maintain proper interval.” Id., at 
15.

The trial judge initially determined, at a pretrial confer-
ence, that the JAG Report was sufficiently trustworthy to be 
admissible, but that it “would be admissible only on its fac-

its last touch and go until it impacted the ground. However, from evi-
dence available and the information gained from eyewitnesses, a possible 
scenario can be constructed as follows:

“a. 3E955 entered the Middleton pattern with ENS Knowlton at the 
controls attempting to make normal landings.

“b. After two unsuccessful attempts, LCDR Rainey took the aircraft 
and demonstrated two landings ‘on the numbers.’ After getting the air-
craft safely airborne from the touch and go, LCDR Rainey transferred con-
trol to ENS Knowlton.

“c. Due to his physical strength, ENS Knowlton did not trim down ele-
vator as the aircraft accelerated toward 100 knots; in fact, due to his in-
experience, he may have trimmed incorrectly, putting in more up elevator.

“d. As ENS Knowlton was climbing to pattern altitude, he did not see 
the aircraft established on downwind so he began his crosswind turn. Due 
to ENS Knowlton’s large size, LCDR Rainey was unable to see the con-
flicting traffic.

“e. Hearing the first call, LCDR Rainey probably cautioned ENS 
Knowlton to check for traffic. Hearing the second call, she took im-
mediate action and told ENS Knowlton she had the aircraft as she initiated 
a turn toward an upwind heading.

“f. As the aircraft was rolling from a climbing left turn to a climbing 
right turn, ENS Knowlton released the stick letting the up elevator trim 
take effect causing the nose of the aircraft to pitch abruptly up.

“g. The large angle of bank used trying to maneuver for aircraft separa-
tion coupled with the abrupt pitch up caused the aircraft to stall. As the 
aircraft stalled and went into a nose low attitude, LCDR Rainey reduced 
the PCL (power control lever) toward idle. As she was rolling toward 
wings level, she advanced the PCL to maximum to stop the loss of altitude 
but due to the 2 to 4 second lag in engine response, the aircraft impacted 
the ground before power was available.” App. 14-15.



BEECH AIRCRAFT CORP. v. RAINEY 159

153 Opinion of the Court

tual findings and would not be admissible insofar as any opin-
ions or conclusions are concerned.” Id., at 35. The day be-
fore trial, however, the court reversed itself and ruled, over 
the plaintiffs’ objection, that certain of the conclusions would 
be admitted. Id., at 40-41. Accordingly, the court admit-
ted most of the report’s “opinions,” including the first sen-
tence of paragraph 5 about the impossibility of determining 
exactly what happened, and paragraph 7, which opined about 
failure to maintain proper interval as “[t]he most probable 
cause of the accident.” Id., at 97. On the other hand, the 
remainder of paragraph 5 was barred as “nothing but a possi-
ble scenario,” id., at 40, and paragraph 6, in which investiga-
tor Morgan refused to rule out rollback, was deleted as well.3

This action also concerns an evidentiary ruling as to a sec-
ond document. Five or six months after the accident, plain-
tiff John Rainey, husband of the deceased pilot and himself a 
Navy flight instructor, sent a detailed letter to Lieutenant 
Commander Morgan. Based on Rainey’s own investigation, 
the letter took issue with some of the JAG Report’s find-
ings and outlined Rainey’s theory that “[t]he most proba-
ble primary cause factor of this aircraft mishap is a loss of 
useful power (or rollback) caused by some form of pneumatic 
sensing/fuel flow malfunction, probably in the fuel control 
unit.” Id., at 104, 111.

At trial Rainey did not testify during his side’s case in 
chief, but he was called by the defense as an adverse witness. 
On direct examination he was asked about two statements 
contained in his letter. The first was to the effect that 
his wife had unsuccessfully attempted to cancel the ill-fated 
training flight because of a variety of adverse factors includ-
ing her student’s fatigue. The second question concerned a 
portion of Rainey’s hypothesized scenario of the accident:

3 The record gives no indication why paragraph 6 was deleted. See, 
e. g., id., at 40 (striking most of paragraph 5, as well as paragraphs 8 and 9, 
but silent on paragraph 6). Neither at trial nor on appeal have respond-
ents raised any objection to the deletion of paragraph 6.
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“Didn’t you say, sir, that after Mrs. Rainey’s airplane 
rolled wings level, that Lieutenant Colonel Haber- 
macher’s plane came into view unexpectedly at its clos-
est point of approach, although sufficient separation still 
existed between the aircraft. However, the unexpected 
proximitely [sic] of Colonel Habermacher’s plane caused 
one of the aircrew in Mrs. Rainey’s plane to react instinc-
tively and abruptly by initiating a hard right turn away 
from Colonel Habermacher’s airplane?” Id., at 75.

Rainey admitted having made both statements. On cross- 
examination, Rainey’s counsel asked the following question: 
“In the same letter to which Mr. Toothman made reference to 
in his questions, sir, did you also say that the most probably 
[sic] primary cause of this mishap was rollback?” Id., at 77. 
Before Rainey answered, the court sustained a defense objec-
tion on the ground that the question asked for Rainey’s opin-
ion. Further questioning along this line was cut off.

Following a 2-week trial, the jury returned a verdict for 
petitioners. A panel of the Eleventh Circuit reversed and 
remanded for a new trial. 784 F. 2d 1523 (1986). Consider-
ing itself bound by the Fifth Circuit precedent of Smith v. 
Ithaca Corp., 612 F. 2d 215 (1980),4 the panel agreed with 
Rainey’s argument that Federal Rule of Evidence 803(8)(C), 
which excepts investigatory reports from the hearsay rule, 
did not encompass evaluative conclusions or opinions. There-
fore, it held, the “conclusions” contained in the JAG Report 
should have been excluded. One member of the panel, con-
curring specially, urged however that the Circuit reconsider 
its interpretation of Rule 803(8)(C), suggesting that “Smith is 
an anomaly among the circuits.” 784 F. 2d, at 1530 (opinion 
of Johnson, J.). The panel also held, citing Federal Rule of 
Evidence 106, that it was reversible error for the trial court

4 In Bonner v. Prichard, 661 F. 2d 1206 (1981), the newly created Elev-
enth Circuit adopted as binding precedent Fifth Circuit decisions rendered 
prior to October 1981.
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to have prohibited cross-examination about additional por-
tions of Rainey’s letter which would have put in context the 
admissions elicited from him on direct.5

On rehearing en banc, the Court of Appeals divided evenly 
on the question of Rule 803(8)(C). 827 F. 2d 1498 (CA11 
1987). It therefore held that Smith was controlling and con-
sequently reinstated the panel judgment. On the Rule 106 
question, the court unanimously reaffirmed the panel’s de-
cision that Rule 106 (or alternatively Rule 801(d)(1)(B)) 
required reversal. We granted certiorari to consider both 
issues. 485 U. S. 903 (1988).

II
Federal Rule of Evidence 803 provides that certain types 

of hearsay statements are not made excludable by the hear-
say rule, whether or not the declarant is available to testify. 
Rule 803(8) defines the “public records and reports” which 
are not excludable, as follows:

“Records, reports, statements, or data compilations, in 
any form, of public offices or agencies, setting forth (A) 
the activities of the office or agency, or (B) matters ob-
served pursuant to duty imposed by law as to which mat-
ters there was a duty to report,... or (C) in civil actions 
and proceedings and against the Government in criminal 
cases, factual findings resulting from an investigation 
made pursuant to authority granted by law, unless the 
sources of information or other circumstances indicate 
lack of trustworthiness.”

Controversy over what “public records and reports” are 
made not excludable by Rule 803(8)(C) has divided the fed-
eral courts from the beginning. In the present litigation, the 
Court of Appeals followed the “narrow” interpretation of 
Smith v. Ithaca Corp. , supra, at 220-223, which held that the 

5 In the alternative the court held that Rainey’s testimony should have 
been admitted as a prior consistent statement under Rule 801(d)(1)(B).
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term “factual findings” did not encompass “opinions” or “con-
clusions.” Courts of Appeals other than those of the Fifth 
and Eleventh Circuits, however, have generally adopted a 
broader interpretation. For example, the Court of Appeals 
for the Sixth Circuit, in Baker n . Elcona Homes Corp., 588 
F. 2d 551, 557-558 (1978), cert, denied, 441 U. S. 933 (1979), 
held that “factual findings admissible under Rule 803(8)(C) 
may be those which are made by the preparer of the report 
from disputed evidence . . . .”6 The other Courts of 
Appeals that have squarely confronted the issue have also 
adopted the broader interpretation.7 We agree and hold 
that factually based conclusions or opinions are not on that 
account excluded from the scope of Rule 803(8)(C).

6 Baker involved a police officer’s report on an automobile accident. 
While there was no direct witness as to the color of the traffic lights at the 
moment of the accident, the court held admissible the officer’s conclusion 
on the basis of his investigations at the accident scene and an interview 
with one of the drivers that “apparently unit #2 . . . entered the intersec-
tion against a red light.” 588 F. 2d, at 555.

7See Melville v. American Home Assurance Co., 584 F. 2d 1306, 1315- 
1316 (CA31978); Ellis v. International Playtex, Inc., 745 F. 2d 292,300-301 
(CA4 1984); Kehm v. Procter & Gamble Mfg. Co., 724 F. 2d 613, 618 (CA8 
1983); Jenkins v. 'Whittaker Corp., 785 F. 2d 720,726 (CA9), cert, denied, 479 
U. S. 918 (1986); Perrin v. Anderson, 784 F. 2d 1040,1046-1047 (CA101986).

Nor is the scope of Rule 803(8)(C) unexplored terrain among legal schol-
ars. The leading evidence treatises are virtually unanimous in recom-
mending the broad approach. See E. Cleary, McCormick on Evidence 
890, n. 7 (3d ed. 1984); M. Graham, Handbook of Federal Evidence 886 (2d 
ed. 1986); R. Lempert & S. Saltzburg, A Modern Approach to Evidence 
449-450 (2d ed. 1982); G. Lilly, An Introduction to the Law of Evidence 
275-276 (2d ed. 1987); 4 D. Louisell & C. Mueller, Federal Evidence § 455, 
pp. 740-741 (1980); 4 J. Weinstein & M. Berger, Weinstein’s Evidence 
U803(8)[03], pp. 803-250 to 803-252 (1987). See generally Grant, The 
Trustworthiness Standard for the Public Records and Reports Hearsay 
Exception, 12 Western St. U. L. Rev. 53, 81-85 (1984) (favoring broad ad-
missibility); Note, The Scope of Federal Rule of Evidence 803(8)(C), 59 
Texas L. Rev. 155 (1980) (advocating narrow interpretation); Comment, 
The Public Documents Hearsay Exception for Evaluative Reports: Fact or 
Fiction?, 63 Tulane L. Rev. 121 (1988) (same).
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Because the Federal Rules of Evidence are a legislative 
enactment, we turn to the “traditional tools of statutory 
construction,” INS v. Cardoza-Fonseca, 480 U. S. 421, 446 
(1987), in order to construe their provisions. We begin 
with the language of the Rule itself. Proponents of the 
narrow view have generally relied heavily on a perceived di-
chotomy between “fact” and “opinion” in arguing for the lim-
ited scope of the phrase “factual findings.” Smith v. Ithaca 
Corp, contrasted the term “factual findings” in Rule 803(8) 
(C) with the language of Rule 803(6) (records of regularly 
conducted activity), which expressly refers to “opinions” and 
“diagnoses.” “Factual findings,” the court opined, must be 
something other than opinions. 612 F. 2d, at 221-222.8

For several reasons, we do not agree. In the first place, it 
is not apparent that the term “factual findings” should be 

8 The court in Smith found it significant that different language was 
used in Rules 803(6) and 803(8)(C): “Since these terms are used in similar 
context within the same Rule, it is logical to assume that Congress in-
tended that the terms have different and distinct meanings.” 612 F. 2d, at 
222. The Advisory Committee Notes to Rule 803(6) make clear, however, 
that the Committee was motivated by a particular concern in drafting the 
language of that Rule. While opinions were rarely found in traditional 
“business records,” the expansion of that category to encompass docu-
ments such as medical diagnoses and test results brought with it some un-
certainty in earlier versions of the Rule as to whether diagnoses and the 
like were admissible. “In order to make clear its adherence to the [posi-
tion favoring admissibility],” the Committee stated, “the rule specifically 
includes both diagnoses and opinions, in addition to acts, events, and condi-
tions, as proper subjects of admissible entries.” Advisory Committee’s 
Notes on Fed. Rule Evid. 803(6), 28 U. S. C. App., p. 723. Since that 
specific concern was not present in the context of Rule 803(8)(C), the ab-
sence of identical language should not be accorded much significance. See 
827 F. 2d, 1498, 1511-1512 (CA11 1987) (en banc) (Tjoflat, J., concurring). 
What is more, the Committee’s report on Rule 803(8)(C) strongly suggests 
that that Rule has the same scope of admissibility as does Rule 803(6): 
“Hence the rule, as in Exception [paragraph] (6), assumes admissibility in 
the first instance but with ample provision for escape if sufficient negative 
factors are present.” Advisory Committee’s Notes on Fed. Rule Evid. 
803(8), 28 U. S. C. App., p. 725 (emphasis added).



164 OCTOBER TERM, 1988

Opinion of the Court 488 U. S.

read to mean simply “facts” (as opposed to “opinions” or “con-
clusions”). A common definition of “finding of fact” is, for 
example, “[a] conclusion by way of reasonable inference from 
the evidence.” Black’s Law Dictionary 569 (5th ed. 1979). 
To say the least, the language of the Rule does not compel us 
to reject the interpretation that “factual findings” includes 
conclusions or opinions that flow from a factual investigation. 
Second, we note that, contrary to what is often assumed, the 
language of the Rule does not state that “factual findings” are 
admissible, but that “reports . . . setting forth . . . factual 
findings” (emphasis added) are admissible. On this reading, 
the language of the Rule does not create a distinction be-
tween “fact” and “opinion” contained in such reports.

Turning next to the legislative history of Rule 803(8)(C), 
we find no clear answer to the question of how the Rule’s 
language should be interpreted. Indeed, in this litigation 
the legislative history may well be at the origin of the dis-
pute. Rather than the more usual situation where a court 
must attempt to glean meaning from ambiguous comments of 
legislators who did not focus directly on the problem at hand, 
here the Committees in both Houses of Congress clearly rec-
ognized and expressed their opinions on the precise question 
at issue. Unfortunately, however, they took diametrically 
opposite positions. Moreover, the two Houses made no ef-
fort to reconcile their views, either through changes in the 
Rule’s language or through a statement in the Report of the 
Conference Committee.

The House Judiciary Committee, which dealt first with the 
proposed rules after they had been transmitted to Congress 
by this Court, included in its Report but one brief paragraph 
on Rule 803(8):

“The Committee approved Rule 803(8) without sub-
stantive change from the form in which it was submitted 
by the Court. The Committee intends that the phrase 
‘factual findings’ be strictly construed and that evalua-
tions or opinions contained in public reports shall not be
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admissible under this Rule.” H. R. Rep. No. 93-650, 
p. 14 (1973).

The Senate Committee responded at somewhat greater 
length, but equally emphatically:

“The House Judiciary Committee report contained a 
statement of intent that ‘the phrase “factual findings” 
in subdivision (c) be strictly construed and that evalua-
tions or opinions contained in public reports shall not 
be admissible under this rule.’ The committee takes 
strong exception to this limiting understanding of the 
application of the rule. We do not think it reflects an 
understanding of the intended operation of the rule as 
explained in the Advisory Committee notes to this sub-
section. ... We think the restrictive interpretation 
of the House overlooks the fact that while the Advisory 
Committee assumes admissibility in the first instance 
of evaluative reports, they are not admissible if, as the 
rule states, ‘the sources of information or other circum-
stances indicate lack of trustworthiness.’

“The committee concludes that the language of the 
rule together with the explanation provided by the Ad-
visory Committee furnish sufficient guidance on the ad-
missibility of evaluative reports.” S. Rep. No. 93-1277, 
p. 18 (1974).

Clearly this legislative history reveals a difference of view 
between the Senate and the House that affords no definitive 
guide to the congressional understanding. It seems clear 
however that the Senate understanding is more in accord 
with the wording of the Rule and with the comments of the 
Advisory Committee.9

9 See Advisory Committee’s Notes on Fed. Rule Evid. 803(8), 28 
U. S. C. App., pp. 724-725. As Congress did not amend the Advisory 
Committee’s draft in any way that touches on the question before us, the
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The Advisory Committee’s comments are notable, first, 
in that they contain no mention of any dichotomy between 
statements of “fact” and “opinions” or “conclusions.” What 
was on the Committee’s mind was simply whether what it 
called “evaluative reports” should be admissible. Illustrat-
ing the previous division among the courts on this subject, 
the Committee cited numerous cases in which the admissi-
bility of such reports had been both sustained and denied. It 
also took note of various federal statutes that made certain 
kinds of evaluative reports admissible in evidence. What is 
striking about all of these examples is that these were reports 
that stated conclusions. E. g., Moran v. Pittsburgh-Des 
Moines Steel Co., 183 F. 2d 467, 472-473 (CA3 1950) (report 
of Bureau of Mines concerning the cause of a gas tank ex-
plosion admissible); Franklin v. Skelly Oil Co., 141 F. 2d 
568, 571-572 (CA10 1944) (report of state fire marshal on the 
cause of a gas explosion inadmissible); 42 U. S. C. § 269(b) 
(bill of health by appropriate official admissible as prima facie 
evidence of vessel’s sanitary history and condition). The 
Committee’s concern was clearly whether reports of this kind 
should be admissible. Nowhere in its comments is there the 
slightest indication that it even considered the solution of 
admitting only “factual” statements from such reports.* 10

Committee’s commentary is particularly relevant in determining the mean-
ing of the document Congress enacted.

10 Our conclusion that the Committee was concerned only about the ques-
tion of the admissibility vel non of “evaluative reports,” without any 
distinction between statements of “fact” and “conclusions,” draws support 
from the fact that this was the focus of scholarly debate on the official 
reports question prior to adoption of the Federal Rules. Indeed, the prob-
lem was often phrased as whether official reports could be admitted in view 
of the fact that they contained the investigator’s conclusions. Thus Pro-
fessor McCormick, in an influential article relied upon by the Committee, 
stated his position as follows: “[E]valuative reports of official investigators, 
though partly based upon statements of others, and though embracing con-
clusions, are admissible as evidence of the facts reported.” McCormick, 
Can the Courts Make Wider Use of Reports of Official Investigations?, 42 
Iowa L. Rev. 363, 365 (1957) (emphasis added).
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Rather, the Committee referred throughout to “reports,” 
without any such differentiation regarding the statements 
they contained. What the Committee referred to in the 
Rule’s language as “reports . . . setting forth . . . factual find-
ings” is surely nothing more or less than what in its commen-
tary it called “evaluative reports.” Its solution as to their 
admissibility is clearly stated in the final paragraph of its 
report on this Rule. That solution consists of two principles: 
First, “the rule . . . assumes admissibility in the first in-
stance . . . .” Second, it provides “ample provision for es-
cape if sufficient negative factors are present.”

That “provision for escape” is contained in the final clause 
of the Rule: evaluative reports are admissible “unless the 
sources of information or other circumstances indicate lack of 
trustworthiness.” This trustworthiness inquiry—and not an 
arbitrary distinction between “fact” and “opinion”—was the 
Committee’s primary safeguard against the admission of un-
reliable evidence, and it is important to note that it applies 
to all elements of the report. Thus, a trial judge has the dis-
cretion, and indeed the obligation, to exclude an entire report 
or portions thereof—whether narrow “factual” statements or 
broader “conclusions”—that she determines to be untrust-
worthy.11 Moreover, safeguards built into other portions of 

11 The Advisory Committee proposed a nonexclusive list of four factors 
it thought would be helpful in passing on this question: (1) the timeliness 
of the investigation; (2) the investigator’s skill or experience; (3) whether 
a hearing was held; and (4) possible bias when reports are prepared with 
a view to possible litigation (citing Palmer v. Hoffman, 318 U. S. 109 
(1943)). Advisory Committee’s Notes on Fed. Rule Evid. 803(8), 28 
U. S. C. App., p. 725; see Note, The Trustworthiness of Government 
Evaluative Reports under Federal Rule of Evidence 803(8)(C), 96 Harv. L. 
Rev. 492 (1982).

In a case similar in many respects to these, the trial court applied the 
trustworthiness requirement to hold inadmissible a JAG Report on the 
causes of a Navy airplane accident; it found the report untrustworthy be-
cause it “was prepared by an inexperienced investigator in a highly complex 
field of investigation.” Fraley v. Rockwell Int’l Corp., 470 F. Supp. 1264, 
1267 (SD Ohio 1979). In the present litigation, the District Court found 
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the Federal Rules, such as those dealing with relevance and 
prejudice, provide the court with additional means of scruti-
nizing and, where appropriate, excluding evaluative reports 
or portions of them. And of course it goes without saying 
that the admission of a report containing “conclusions” is sub-
ject to the ultimate safeguard—the opponent’s right to pre-
sent evidence tending to contradict or diminish thé weight of 
those conclusions.

Our conclusion that neither the language of the Rule nor 
the intent of its framers calls for a distinction between “fact” 
and “opinion” is strengthened by the analytical difficulty of 
drawing such a line. It has frequently been remarked that 
the distinction between statements of fact and opinion is, at 
best, one of degree:

“All statements in language are statements of opinion, 
i. e., statements of mental processes or perceptions. 
So-called ‘statements of fact’ are only more specific state-
ments of opinion. What the judge means to say, when 
he asks the witness to state the facts, is: ‘The nature 
of this case requires that you be more specific, if you 
can, in your description of what you saw.’” W. King & 
D. Pillinger, Opinion Evidence in Illinois 4 (1942) (foot-
note omitted), quoted in 3 J. Weinstein & M. Berger, 
Weinstein’s Evidence 1J70l[0l], p. 701-6 (1988).

See also E. Cleary, McCormick on Evidence 27 (3d ed. 1984) 
(“There is no conceivable statement however specific, de-
tailed and ‘factual,’ that is not in some measure the product of 
inference and reflection as well as observation and memory”);
R. Lempert & S. Saltzburg, A Modem Approach to Evidence 
449 (2d ed. 1982) (“A factual finding, unless it is a simple re-
port of something observed, is an opinion as to what more 
basic facts imply”). Thus, the traditional requirement that 
lay witnesses give statements of fact rather than opinion may

the JAG Report to be trustworthy. App. 35. As no party has challenged 
that finding, we have no occasion to express an opinion on it.
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be considered, “[IJike the hearsay and original documents 
rules ... a ‘best evidence’ rule.” McCormick, Opinion Evi-
dence in Iowa, 19 Drake L. Rev. 245, 246 (1970).

In the present action, the trial court had no difficulty in ad-
mitting as a factual finding the statement in the JAG Report 
that “[ajt the time of impact, the engine of 3E955 was operat-
ing but was operating at reduced power.” Surely this “fac-
tual finding” could also be characterized as an opinion, which 
the investigator presumably arrived at on the basis of clues 
contained in the airplane wreckage. Rather than requiring 
that we draw some inevitably arbitrary line between the var-
ious shades of fact/opinion that invariably will be present 
in investigatory reports, we believe the Rule instructs us — 
as its plain language states—to admit “reports . . . setting 
forth . . . factual findings.” The Rule’s limitations and safe-
guards lie elsewhere: First, the requirement that reports 
contain factual findings bars the admission of statements not 
based on factual investigation. Second, the trustworthiness 
provision requires the court to make a determination as to 
whether the report, or any portion thereof, is sufficiently 
trustworthy to be admitted.

A broad approach to admissibility under Rule 803(8)(C), as 
we have outlined it, is also consistent with the Federal Rules’ 
general approach of relaxing the traditional barriers to “opin-
ion” testimony. Rules 702-705 permit experts to testify in 
the form of an opinion, and without any exclusion of opinions 
on “ultimate issues.” And Rule 701 permits even a lay wit-
ness to testify in the form of opinions or inferences drawn 
from her observations when testimony in that form will be 
helpful to the trier of fact. We see no reason to strain to 
reach an interpretation of Rule 803(8)(C) that is contrary 
to the liberal thrust of the Federal Rules.12

12 The cited Rules refer, of course, to situations—unlike that at issue— 
where the opinion testimony is subject to cross-examination. But the 
determination that cross-examination was not indispensable in regard to 
official investigatory reports has already been made, and our point is
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We hold, therefore, that portions of investigatory reports 
otherwise admissible under Rule 803(8)(C) are not inadmissi-
ble merely because they state a conclusion or opinion. As 
long as the conclusion is based on a factual investigation and 
satisfies the Rule’s trustworthiness requirement, it should be 
admissible along with other portions of the report.18 As the 
trial judge in this action determined that certain of the JAG 
Report’s conclusions were trustworthy, he rightly allowed 
them to be admitted into evidence. We therefore reverse 
the judgment of the Court of Appeals in respect of the Rule 
803(8)(C) issue.

Ill
Respondents also contended on appeal that reversal was 

required because the District Court improperly restricted 
the cross-examination of plaintiff Rainey by his own counsel 
in regard to the letter Rainey had addressed to Lieutenant 
Commander Morgan. We agree with the unanimous holding 
of the Court of Appeals en banc that the District Court erred 
in refusing to permit Rainey to present a more complete pic-
ture of what he had written to Morgan.

We have no doubt that the jury was given a distorted 
and prejudicial impression of Rainey’s letter. The theory of 
Rainey’s case was that the accident was the result of a power 
failure, and, read in its entirety, his letter to Morgan was 
fully consistent with that theory. While Rainey did discuss 
problems his wife had encountered the morning of the acci-
dent which led her to attempt to cancel the flight, and also 
agreed that her airplane had violated pattern integrity in 
turning left prematurely, the thrust of his letter was to chal- *

merely that imposing a rigid distinction between fact and opinion would 
run against the Rules’ tendency to deemphasize that dichotomy.

13 We emphasize that the issue in this litigation is whether Rule 803(8) 
(C) recognizes any difference between statements of “fact” and “opinion.” 
There is no question here of any distinction between “fact” and “law.” We 
thus express no opinion on whether legal conclusions contained in an official 
report are admissible as “findings of fact” under Rule 803(8)(C).
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lenge Morgan’s theory that the crash had been caused by a 
stall that took place when the pilots turned sharply right and 
pitched up in attempting to avoid the other plane. Thus 
Rainey argued that Morgan’s hypothesis was inconsistent 
with the observations of eyewitnesses, the physical findings 
in the wreckage, and the likely actions of the two pilots. He 
explained at length his theory of power failure and attempted 
to demonstrate how the various pieces of evidence supported 
it. What the jury was told, however, through the defend-
ants’ direct examination of Rainey as an adverse witness, 
was that Rainey had written six months after the accident (1) 
that his wife had attempted to cancel the flight, partly be-
cause her student was tired and emotionally drained, and 
that “unnecessary pressure” was placed on them to proceed 
with it; and (2) that she or her student had abruptly initiated 
a hard right turn when the other aircraft unexpectedly came 
into view. It is plausible that a jury would have concluded 
from this information that Rainey did not believe in his the-
ory of power failure and had developed it only later for pur-
poses of litigation. Because the court sustained defense 
counsel’s objection, Rainey’s counsel was unable to counter-
act this prejudicial impression by presenting additional in-
formation about the letter on cross-examination.

The common-law “rule of completeness,” which underlies 
Federal Rule of Evidence 106, was designed to prevent ex-
actly the type of prejudice of which Rainey complains. In its 
aspect relevant to this litigation, the rule of completeness was 
stated succinctly by Wigmore: “[T]he opponent, against whom 
a part of an utterance has been put in, may in his turn com-
plement it by putting in the remainder, in order to secure for 
the tribunal a complete understanding of the total tenor and 
effect of the utterance.” 7 J. Wigmore, Evidence in Trials at 
Common Law §2113, p. 653 (J. Chadbourn rev. 1978).14 The 

14 In addition to this concern that the court not be misled because por-
tions of a statement are taken out of context, the rule has also addressed 
the danger that an out-of-context statement may create such prejudice that
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Federal Rules of Evidence have partially codified the doctrine 
of completeness in Rule 106:

“When a writing or recorded statement or part thereof 
is introduced by a party, an adverse party may require 
the introduction at that time of any other part or any 
other writing or recorded statement which ought in fair-
ness to be considered contemporaneously with it.”

In proposing Rule 106, the Advisory Committee stressed 
that it “does not in any way circumscribe the right of the ad-
versary to develop the matter on cross-examination or as 
part of his own case.” Advisory Committee’s Notes on Fed. 
Rule Evid. 106, 28 U. S. C. App., p. 682. We take this to be 
a reaffirmation of the obvious: that when one party has made 
use of a portion of a document, such that misunderstanding or 
distortion can be averted only through presentation of an-
other portion, the material required for completeness is ipso 
facto relevant and therefore admissible under Rules 401 and 
402. See 1 J. Weinstein & M. Berger, Weinstein’s Evidence 
If 106[02], p. 106-20 (1986). The District Court’s refusal to 
admit the proffered completion evidence was a clear abuse of 
discretion.

While much of the controversy in this suit has centered on 
whether Rule 106 applies, we find it unnecessary to address 
that issue. Clearly the concerns underlying Rule 106 are 
relevant here, but, as the general rules of relevancy permit a 
ready resolution to this litigation, we need go no further in 
exploring the scope and meaning of Rule 106.15

Unfortunately for the clarity of the proceedings, the de-
fendants’ objection to the question put by Rainey’s counsel 
was couched not in terms of relevance but rather as calling * 16
it is impossible to repair by a subsequent presentation of additional mate-
rial. The issue in this litigation, however, involves only the first concern.

16 Nor, in view of our disposition of the action, need we address the alter-
native ground cited by the Court of Appeals for its decision, namely that 
Rainey’s proposed testimony would have constituted a “prior consistent 
statement” under Rule 801(d)(1)(B).
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for an opinion.16 While the question put to Rainey indeed in-
quired about an opinion Rainey had earlier expressed, it 
should have been obvious from the context that the purpose 
of the question was not to elicit Rainey’s opinion on the cause 
of the accident. Rather, Rainey was asked, in effect, 
whether he had made a certain statement in his letter. That 
was a question he was eminently qualified to answer.17 
Counsel’s objection that Rainey was not entitled to give opin-
ion evidence could not avail in view of the obvious purpose for 
which the statement was offered.18

16 The colloquy before the District Court was as follows:
“Q. One last point. In the same letter to which Mr. Toothman made 

reference to in his questions, sir, did you also say that the most probably 
[sic] primary cause of this mishap was rollback?

“Mr. Toothman: I would object to this, Your Honor. Probable cause is 
an opinion.

“The Court: I beg your pardon?
“Mr. Toothman: He’s trying to get an opinion out of him now, not a fact.
“The Court: Objection sustained.
“Mr. Larry: Your Honor, he has had the ability—
“Mr. Toothman: I object to him arguing.
“Mr. Larry: May I be heard on this?
“The Court: Yes, sir. Go ahead.
“Mr. Larry: On the basis that this letter constitutes an admission by 

Commander Rainey, he has been asked to answer every single question 
Mr. Toothman had respecting—

“The Court: I don’t recall going into anything except the matter about 
that right turn and so forth, and that’s all he went into. He did express 
that opinion and that came in as an admission against him, I suppose, but 
that doesn’t mean you can qualify him for the questions you are now ask-
ing. The objection is sustained.” App. 77-78.

17 The defendants would, of course, have been entitled to a limiting in-
struction pursuant to Rule 105 had they requested it.

18 Nor would a hearsay objection have been availing. Although the ques-
tion called for Rainey to testify to an out-of-court statement, that state-
ment was not offered “to prove the truth of the matter asserted.” Rule 
801(c). Rather, it was offered simply to prove what Rainey had said about 
the accident six months after it happened, and to contribute to a fuller un-
derstanding of the material the defense had already placed in evidence.
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Petitioners have also objected that Rainey waived the 
right to pursue this issue on appeal because he did not prop-
erly raise it in the trial court. We disagree. Rule 103(a)(2) 
requires, in the first place, that to preserve an argument that 
evidence was wrongly excluded the proponent must make 
known the substance of the evidence sought to be admitted 
by an offer of proof unless it “was apparent from the context 
within which questions were asked.”19 Here the nature of 
the proposed testimony was abundantly apparent from the 
very question put by Rainey’s counsel. The proponent must 
also comply with Federal Rule of Civil Procedure 46, which 
requires that a party seeking to preserve an objection to the 
court’s ruling must “mak[e] known to the court the action 
which the party desires the court to take or the party’s ob-
jection to the action of the court and the grounds therefor.” 
Although, as is frequently the case in the heat of a trial, coun-
sel did not explain the evidentiary basis of his argument as 
thoroughly as might ideally be desired, we are satisfied that 
he substantially satisfied the requirement of putting the 
court on notice as to his concern. In the colloquy following 
the defense objection to his question,20 and before he was cut 
off first by defense counsel and then by the judge, Rainey’s 
counsel began to articulate the argument that his question 
should be allowed because the defense had been able to ques-
tion Rainey concerning his letter. Moreover, the judge’s re-
sponse21 suggests that he perceived the completeness argu-
ment. We cannot say that the point was not sufficiently

19 Rule 103(a) provides in relevant part:
■ “Error may not be predicated upon a ruling which admits or excludes 

evidence unless a substantial right of the party is affected, and

“(2) In case the ruling is one excluding evidence, the substance of the 
evidence was made known to the court by offer or was apparent from the 
context within which questions were asked.”

20 See n. 16, supra.
21 “I don’t recall going into anything except the matter about that right 

turn and so forth, and that’s all he went into.” App. 78.
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made.22 Rainey therefore was not barred from pursuing this 
issue on appeal.

IV
We hold, first, that statements in the form of opinions or 

conclusions are not by that fact excluded from the scope 
of Federal Rule of Evidence 803(8)(C). We therefore re-
verse the judgment of the Court of Appeals in that respect. 
Second, we hold that on the facts of this litigation the District 
Court abused its discretion in restricting the scope of cross- 
examination of respondent Rainey by his counsel, and to that 
extent we affirm the Court of Appeals’ judgment. The case 
is remanded for further proceedings consistent with this 
opinion.

It is so ordered.

22 Even if, as the dissent contends, counsel’s “brief presentation” was 
“ambiguous at best,” it is incumbent upon a reviewing court to take into 
consideration the circumstances under which this “brief presentation” was 
made. Rainey’s counsel attempted twice to articulate the basis on which 
the proposed testimony should be admitted. After first being interrupted 
by an objection from opposing counsel and having obtained the court’s per-
mission to make his argument, he was interrupted anew, this time by the 
court, which cut him off and ruled on the defense objection before he had 
been allowed to complete even a single sentence. See n. 16, supra. We 
have no quarrel with the proposition that counsel must articulate the 
grounds on which evidence should be admitted, and Rainey’s counsel had 
indeed begun to do so. Surely the degree of precision with which counsel 
is required to argue must be judged, among other things, in accordance 
with the leeway the court affords him in advancing his argument. None of 
the cases the dissent cites is to the contrary.

We add that we find surprising the degree of certainty manifested by the 
dissent as to what the trial judge understood Rainey’s counsel to be argu-
ing—so certain indeed that it would correct what he actually said. Com-
pare n. 16, supra (“that doesn’t mean you can qualify him”), with post, at 
176 (“that doesn’t mean you can[’t] qualify him”). The dissent has the trial 
judge suggest that counsel qualify Rainey as an expert, and implicitly 
faults counsel for not having proceeded to do so. Yet there is no basis 
whatever—other than the dissent’s apparent belief that it is what he 
should have said—for assuming that the trial judge meant to say “can’t” 
when he in fact said “can.”
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Chief  Justic e Rehnquist , with whom Justi ce  O’Con -
nor  joins, concurring in part and dissenting in part.

I join Parts I and II of the Court’s opinion, but dissent 
from Part III. I do not believe the District Court abused its 
discretion in refusing to admit this particular testimony. 
The Court concedes that “counsel did not explain the eviden-
tiary basis of his argument as thoroughly as might ideally be 
desired ...” ante, at 174, but I would go further and say that 
counsel’s brief presentation to the District Court was ambig-
uous at best.

Rainey’s attorney was faced with an objection to testimony 
he wished to elicit from his client based on opposing counsel’s 
perception that it would be nonexpert opinion.1 He re-
sponded by saying “[o]n the basis that this letter constitutes 
an admission by Commander Rainey, he has been asked to 
answer every single question [opposing counsel] had respect-
ing—.” App. 77. At that point the court cut in with an ex-
planation of why that answer was insufficient. The judge 
explained:

“I don’t recall going into anything except the matter 
about the right turn and so forth, and that’s all he went 
into. He did express that opinion and that came in as an 
admission against him, I suppose, but that doesn’t mean 
you can[’t] qualify him for the questions you are now ask-
ing. The objection is sustained.” Id., at 78.

Rainey’s lawyer seems to have been arguing that, because no 
one objected to Rainey’s answers to defendant’s questions 
about the letter as nonexpert opinion, Rainey should be able 
to answer similar questions put by his own attorney without 
that objection. The argument looks more like one based on

irThe entire colloquy relevant to the exclusion of Rainey’s testimony 
about the letter is set out ante, at 173, n. 16.
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fairness or waiver (often known as “opening the door”2) than 
one based specifically on completeness. That is how the 
judge understood it. He explained his ruling sustaining the 
objection by noting that although the defense questioning had 
elicited some opinion, it was admissible on other grounds and 
then suggested that Rainey’s lawyer qualify Rainey as an ex-
pert. Here the trial judge ruled on the basis of a reasonable 
understanding of respondents’ stated reasons for allowing the 
evidence to be admitted, and the trial judge made this under-
standing clear to respondents’ counsel. The evidence was 
not admissible under this view, and counsel made no attempt 
to clarify his position.

Today, the Court offers sound reasons for the admission of 
the testimony in question, but they are reasons which it has 
adduced from briefs and careful research, not the reasons ex-
pressed by counsel at trial.

“If counsel specifies a purpose for which the proposed 
evidence is inadmissible and the judge excludes, counsel 
cannot complain of the ruling on appeal though it could 
have been rightly admitted for another purpose.” E. 
Cleary, McCormick on Evidence §51, p. 125 (3d ed. 
1984).

Trial judges do not have the luxury of briefs or research 
when making a typical evidentiary ruling, and for this reason 
we have traditionally required the proponent of evidence to 
defend it against objection by showing why it should be ad-
missible. Federal Rule of Evidence 103(a)(2) requires an 
“offer of proof” in order to preserve for review a perceived 
error excluding evidence.3 Most courts and treatises have 

2 According to 21 C. Wright & K. Graham, Federal Practice and Proce-
dure § 5039, p. 199 (1977) one doctrine which allows even a valid and timely 
objection to be defeated is variously known as “waiver,” “estoppel,” “open-
ing the door,” “fighting fire with fire,” and “curative admissibility.” The 
doctrine’s soundness depends on the specific situation in which it is used 
and calls for an exercise of judicial discretion.

3 For the full text of the Rule, see ante, at 174, n. 19.
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interpreted the need for an “offer of proof” as requiring a spe-
cific and timely defense of the evidence. See 1 J. Weinstein 
& M. Berger, Weinstein’s Evidence 1i 103[03], pp. 103-36 to 
103-38 (1988); 21 C. Wright & K. Graham, Federal Practice 
and Procedure §5040, pp. 209-211 (1977); United States v. 
Peters, 732 F. 2d 1004 (CAI 1984); United States v. Grapp, 
653 F. 2d 189, 194 (CA5 1981); Huffy. White Motor Corp., 
609 F. 2d 286 (CA7 1979). The need for a showing of evi-
dence is the same, whether it is an essential part of the “offer 
of proof,” or, as the Court agrees, required by Federal Rule 
of Civil Procedure 46.4

The disagreement in these cases is not about applicable 
Rules of Evidence, but how a trial judge should fairly have 
understood an offer of proof under these circumstances. 
This Court, far removed from the factual context and on the 
basis of a cold record, is in no position to say that the trial 
court’s ruling in this situation was an abuse of discretion. 
Cf. Anderson v. Bessemer City, 470 U. S. 564, 575 (1985).

* Ante, at 174.
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NATIONAL COLLEGIATE ATHLETIC ASSOCIATION 
v. TARKANIAN

CERTIORARI TO THE SUPREME COURT OF NEVADA

No. 87-1061. Argued October 5, 1988—Decided December 12, 1988

Petitioner National Collegiate Athletic Association (NCAA), an unincorpo-
rated association consisting of approximately 960 public and private uni-
versities and colleges, adopts rules governing member institutions’ re-
cruiting, admissions, academic eligibility, and financial aid standards for 
student athletes. The NCAA’s Committee on Infractions conducts in-
vestigations, makes factual determinations, and is expressly authorized 
to impose penalties upon members that have violated the rules, but is not 
authorized to sanction a member institution’s employees directly. After 
a lengthy investigation of allegedly improper recruiting practices by the 
University of Nevada, Las Vegas (UNLV), a state university, the Com-
mittee found 38 violations, including 10- by respondent Tarkanian, 
UNLV’s basketball coach. The Committee imposed a number of sanc-
tions upon UNLV, and requested it to show cause why additional penal-
ties should not be imposed if it failed to suspend Tarkanian from its ath-
letic program during a probation period. Facing demotion and a drastic 
cut in pay, Tarkanian brought suit in Nevada state court, alleging that 
he had been deprived of his Fourteenth Amendment due process rights 
in violation of 42 U. S. C. § 1983. Ultimately, Tarkanian obtained in-
junctive relief and an award of attorney’s fees against both UNLV and 
the NCAA. Concluding that the NCAA’s conduct constituted state ac-
tion for jurisdictional and constitutional purposes, the Nevada Supreme 
Court affirmed in relevant part.

Held: The NCAA’s participation in the events that led to Tarkanian’s sus-
pension did not constitute “state action” prohibited by the Fourteenth 
Amendment and was not performed “under color of” state law within the 
meaning of § 1983. The NCAA cannot be deemed to be a state actor on 
the theory that it misused power it possessed by virtue of state law, 
since UNLV’s decision to suspend Tarkanian, while in compliance with 
the NCAA’s rules and recommendations, did not turn the NCAA’s con-
duct into action under color of Nevada law. Although it must be 
assumed that UNLV, as an NCAA member and a participant in the 
promulgation of the Association’s rules, had some minor impact on the 
NCAA’s policy determinations, the source of the rules adopted by the 
NCAA is not Nevada but the collective membership, the vast majority 
of which was located in other States. Moreover, UNLV’s decision to
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adopt the NCAA’s rules did not transform them into state rules and the 
NCAA into a state actor, since UNLV retained plenary power to with-
draw from the NCAA and to establish its own standards. The NCAA’s 
investigation, enforcement proceedings, and consequent recommenda-
tions did not constitute state action on the theory that they resulted from 
a delegation of power by UNLV, because: UNLV delegated no power to 
the NCAA to take specific action against any University employee; 
UNLV and the NCAA acted as adversaries throughout the proceedings; 
the NCAA enjoyed no governmental powers to facilitate its investiga-
tion; and the NCAA did not—indeed, could not—directly discipline 
Tarkanian, but could only threaten additional sanctions against UNLV if 
the University chose not to suspend its coach. Furthermore, even as-
suming the truth of Tarkanian’s argument that the power of the NCAA 
is so great that UNLV had no practical alternative but to comply with 
the Association’s demands, it does not follow that the NCAA was there-
fore acting under color of state law. Pp. 191-199.

103 Nev. 331, 741 P. 2d 1345, reversed and remanded.

Steven s , J., delivered the opinion of the Court, in which Reh n qu ist , 
C. J., and Blac km un , Sca lia , and Ken ne dy , JJ., joined. Whit e , J., 
filed a dissenting opinion, in which Bre nn an , Mar sh all , and O’Conn or , 
JJ., joined, post, p. 199.

Rex E. Lee argued the cause for petitioner. With him on 
the briefs were George H. Gangwere, James H. McLamey, 
and Daniel L. Sailler.

Samuel S. Lionel argued the cause for respondent. With 
him on the brief were David N. Frederick and Mark A. 
Solomon.

Justi ce  Ste vens  delivered the opinion of the Court.
When he became head basketball coach at the University 

of Nevada, Las Vegas (UNLV), in 1973, Jerry Tarkanian in-
herited a team with a mediocre 14-14 record. App. 188, 
205. Four years later the team won 29 out of 32 games and 
placed third in the championship tournament sponsored by 
the National Collegiate Athletic Association (NCAA), to 
which UNLV belongs. Id., at 188.

Yet in September 1977 UNLV informed Tarkanian that it 
was going to suspend him. No dissatisfaction with Tarkan- 
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ian, once described as “the ‘winningest’ active basketball 
coach,” id., at 19, motivated his suspension. Rather, the im-
petus was a report by the NCAA detailing 38 violations of 
NCAA rules by UNLV personnel, including 10 involving 
Tarkanian. The NCAA had placed the university’s basket-
ball team on probation for two years and ordered UNLV to 
show cause why the NCAA should not impose further penal-
ties unless UNLV severed all ties during the probation be-
tween its intercollegiate athletic program and Tarkanian.

Facing demotion and a drastic cut in pay,1 Tarkanian 
brought suit in Nevada state court, alleging that he had been 
deprived of his Fourteenth Amendment due process rights in 
violation of 42 U. S. C. § 1983.1 2 Ultimately Tarkanian ob-
tained injunctive relief and an award of attorney’s fees 
against both UNLV and the NCAA.3 103 Nev. 331, 741 P. 
2d 1345 (1987) (per curiam). NCAA’s liability may be up-
held only if its participation in the events that led to 

1 The trial court found that Tarkanian, as head basketball coach,
“is annually paid (in lieu of his salary as a professor) $125,000, plus 10% of 
the net proceeds received by UNLV for participation in NCAA-authorized 
championship games, plus fees from basketball camps and clinics, product 
endorsements, and income realized from writing a newspaper column, 
speaking on a radio program entitled ‘THE JERRY TARKANIAN SHOW,’ 
and appearing on a television program bearing the same name.” App. 18.

That compensation was “entirely contingent on [Tarkanian’s] continued 
status as the Head Basketball Coach at UNLV.” As a tenured professor 
alone, he would have earned about $53,000 a year, the court found. Ibid.

2 That section provides, in part:
“Every person who, under color of any statute, ordinance, regulation, 

custom, or usage, of any State or Territory or the District of Columbia, 
subjects, or causes to be subjected, any citizen of the United States or 
other person within the jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by the Constitution and laws, 
shall be liable to the party injured in an action at law, suit in equity, or 
other proper proceeding for redress.”

3 The fees were awarded pursuant to 42 U. S. C. § 1988, which author-
izes a court in its discretion to award the prevailing party in an action 
brought under § 1983 a reasonable attorney’s fee as a part of the costs.
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Tarkanian’s suspension constituted “state action” prohibited 
by the Fourteenth Amendment and was performed “under 
color of” state law within the meaning of §1983.4 We 
granted certiorari to review the Nevada Supreme Court’s 
holding that the NCAA engaged in state action when it con-
ducted its investigation and recommended that Tarkanian be 
disciplined. 484 U. S. 1058 (1988). We now reverse.5 6

I
In order to understand the four separate proceedings that 

gave rise to the question we must decide, it is useful to begin 
with a description of the relationship among the three par-
ties—Tarkanian, UNLV, and the NCAA.

Tarkanian initially was employed on a year-to-year basis 
but became a tenured professor in 1977. He receives an an-
nual salary with valuable fringe benefits, and his status as a 
highly successful coach enables him to earn substantial addi-
tional income from sports-related activities such as broad-
casting and the sponsorship of products.

4 In this case the under-color-of-law requirement of 42 U. S. C. § 1983
and the state-action requirement of the Fourteenth Amendment are equiv-
alent. See Rendell-Baker v. Kohn, 457 U. S. 830, 838 (1982); see also 
Lugar v. Edmondson Oil Co., 457 U. S. 922, 928-935 (1982).

6 Although the NCAA’s status as a state or private actor is a novel issue 
in this Court, lower federal courts have entertained the question for a num-
ber of years. Initially, Federal Courts of Appeals held that the NCAA 
was a state actor for §1983 purposes. E. g., Regents of University of 
Minnesota v. NCAA, 560 F. 2d 352 (CA8), cert, dism’d, 434 U. S. 978 
(1977); Howard University v. NCAA, 166 U. S. App. D. C. 260, 510 F. 2d 
213 (1975); Parish v. NCAA, 506 F. 2d 1028 (CA5 1975); Associated Stu-
dents, Inc. v. NCAA, 493 F. 2d 1251 (CA9 1974) (per curiam). Since our 
decisions in Lugar v. Edmondson Oil Co., supra, Rendell-Baker v. Kohn, 
supra, and Blum v. Yaretsky, 457 U. S. 991 (1982), all issued on the same 
day, lower courts have held to the contrary. E. g., McCormack v. 
NCAA, 845 F. 2d 1338 (CA5 1988); Karmanos v. Baker, 816 F. 2d 258 
(CA6 1987); Graham v. NCAA, 804 F. 2d 953 (CA6 1986); Arlosoroff n . 
NCAA, 746 F. 2d 1019 (CA4 1984). See Spath v. NCAA, 728 F. 2d 25, 28 
(CAI 1984) (dictum).
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UNLV is a branch of the University of Nevada, a state- 
funded institution. The university is organized and operated 
pursuant to provisions of Nevada’s State Constitution, stat-
utes, and regulations. In performing their official functions, 
the executives of UNLV unquestionably act under color of 
state law.

The NCAA is an unincorporated association of approxi-
mately 960 members, including virtually all public and pri-
vate universities and 4-year colleges conducting major ath-
letic programs in the United States. Basic policies of the 
NCAA are determined by the members at annual conven-
tions. Between conventions, the Association is governed by 
its Council, which appoints various committees to implement 
specific programs.

One of the NCAA’s fundamental policies "is to maintain in-
tercollegiate athletics as an integral part of the educational 
program and the athlete as an integral part of the student 
body, and by so doing, retain a clear line of demarcation be-
tween college athletics and professional sports.” App. 80. 
It has therefore adopted rules, which it calls "legislation,” 
ibid., governing the conduct of the intercollegiate athletic 
programs of its members. This NCAA legislation applies to 
a variety of issues, such as academic standards for eligibility, 
admissions, financial aid, and the recruiting of student ath-
letes. By joining the NCAA, each member agrees to abide 
by and to enforce such rules.

The NCAA’s bylaws provide that its enforcement program 
shall be administered by a Committee on Infractions. The 
Committee supervises an investigative staff, makes factual 
determinations concerning alleged rule violations, and is ex-
pressly authorized to "impose appropriate penalties on a 
member found to be in violation, or recommend to the Coun-
cil suspension or termination of membership.”6 In particu- 6 

6 App. 98. Among the sanctions that the Committee may impose 
“against an institution” are:

“(1) Reprimand and censure;
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lar, the Committee may order a member institution to show 
cause why that member should not suffer further penalties 
unless it imposes a prescribed discipline on an employee; it is 
not authorized, however, to sanction a member institution’s 
employees directly.* 7 The bylaws also provide that repre-
sentatives of member institutions “are expected to cooperate 
fully” with the administration of the enforcement program. 
Id., at 97. The bylaws do not purport to confer any sub-
poena power on the Committee or its investigators. They 
state:

“The enforcement procedures are an essential part of the 
intercollegiate athletic program of each member institu-

“(2) Probation for one year;
“(3) Probation for more than one year;
“(4) Ineligibility for one or more National Collegiate Championship 

events;
“(5) Ineligibility for invitational and postseason meets and tournaments;
“(6) Ineligibility for any television programs subject to the Association’s 

control or administration;
“(7) Ineligibility of the member to vote or its personnel to serve on com-

mittees of the Association, or both;
‘.‘(8) Prohibition against an intercollegiate sports team or teams partici-

pating against outside competition for a specified period;
“(9) Prohibition against the recruitment of prospective student-athletes 

for a sport or sports for a specified period . . . Id., at 103-104.
7 Upon finding that misconduct by an employee of a member institution 

caused NCAA rules to be violated, the Committee may require the mem-
ber to “show cause why:
“(i) a penalty or an additional penalty should not be imposed if, in the opin-
ion of the Committee (or Council), it does not take appropriate disciplinary 
or corrective action against athletic department personnel involved in the 
infractions case, any other institutional employee if the circumstances war-
rant, or representatives of the institution’s athletic interests; or
“(ii) a recommendation should not be made to the membership that the in-
stitution’s membership in the Association be suspended or terminated if, in 
the opinion of the Committee (or Council), it does not take appropriate dis-
ciplinary or corrective action against the head coach of the sport involved, 
any other institutional employee if the circumstances warrant, or repre-
sentatives of the institution’s athletic interests.” Id., at 104.
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tion and require full and complete disclosure by all insti-
tutional representatives of any relevant information re-
quested by the NCAA investigative staff, Committee on 
Infractions or Council during the course of an inquiry.” 
Ibid.

During its investigation of UNLV, the Committee on In-
fractions included three law professors, a mathematics pro-
fessor, and the dean of a graduate school. Four of them 
were on the faculties of state institutions; one represented a 
private university.

The NCAA Investigation of UNLV
On November 28, 1972, the Committee on Infractions noti-

fied UNLV’s president that it was initiating a preliminary 
inquiry into alleged violations of NCAA requirements by 
UNLV. As a result of that preliminary inquiry, some three 
years later the Committee decided that an “Official Inquiry” 
was warranted and so advised the UNLV president on Feb-
ruary 25, 1976. That advice included a series of detailed 
allegations concerning the recruitment of student athletes 
during the period between 1971 and 1975. Many of the alle-
gations implicated Tarkanian. It requested UNLV to inves-
tigate and provide detailed information concerning each al-
leged incident.

With the assistance of the Attorney General of Nevada and 
private counsel, UNLV conducted a thorough investigation 
of the charges. On October 27, 1976, it filed a comprehen-
sive response containing voluminous exhibits and sworn affi-
davits. The response denied all of the allegations and spe-
cifically concluded that Tarkanian was completely innocent 
of wrongdoing. Thereafter, the Committee conducted four 
days of hearings at which counsel for UNLV and Tarkanian 
presented their views of the facts and challenged the credi-
bility of the NCAA investigators and their informants. Ulti-
mately the Committee decided that many of the charges 
could not be supported, but it did find 38 violations of NCAA 
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rules, including 10 committed by Tarkanian. Most serious 
was the finding that Tarkanian had violated the University’s 
obligation to provide full cooperation with the NCAA investi-
gation.8 The Committee’s findings and proposed discipline 
were summarized in great detail in its so-called “Confidential 
Report No. 123(47).” App. 122-204.

The Committee proposed a series of sanctions against 
UNLV, including a 2-year period of probation during which 
its basketball team could not participate in postseason games 
or appear on television. The Committee also requested 
UNLV to show cause why additional penalties should not be 
imposed against UNLV if it failed to discipline Tarkanian by 
removing him completely from the University’s intercolle-
giate athletic program during the probation period. UNLV 
appealed most of the Committee’s findings and proposed 
sanctions to the NCAA Council. After hearing arguments 
from attorneys representing UNLV and Tarkanian, the 
Council on August 25, 1977, unanimously approved the Com-
mittee’s investigation and hearing process and adopted all its 
recommendations.

UNLV's Discipline of Tarkanian
Promptly after receiving the NCAA report, the president 

of UNLV directed the University’s vice president to schedule 
a hearing to determine whether the Committee’s recom-
mended sanctions should be applied. Tarkanian and UNLV 
were represented at that hearing; the NCAA was not. Al-
though the vice president expressed doubt concerning the 
sufficiency of the evidence supporting the Committee’s find-
ings,9 he concluded that “given the terms of our adherence to 

8See id., at 141-150, 190, 196.
9 “Most serious is the charge that Coach Tarkanian attempted to frus-

trate the NCAA’s application of the rules by getting people to ‘change their 
story’ or to fabricate bodies of countervailing evidence. I am not con-
vinced that the NCAA investigation adequately supports this charge and 
yet we must remember that the NCAA infractions committee and the 
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the NCAA we cannot substitute—biased as we must be—our 
own judgment on the credibility of witnesses for that of the 
infractions committee and the Council.” Id., at 75. With 
respect to the proposed sanctions, he advised the president 
that he had three options:

“1. Reject the sanction requiring us to disassociate 
Coach Tarkanian from the athletic program and take the 
risk of still heavier sanctions, e. g., possible extra years 
of probation.
"2. Recognize the University’s delegation to the NCAA 
of the power to act as ultimate arbiter of these matters, 
thus reassigning Mr. Tarkanian from his present posi-
tion—though tenured and without adequate notice— 
even while believing that the NCAA was wrong.
“3. Pull out of the NCAA completely on the grounds 
that you will not execute what you hold to be their unjust 
judgments.” Id., at 76.

Pursuant to the vice president’s recommendation, the pres-
ident accepted the second option and notified Tarkanian that 
he was to “be completely severed of any and all relations, for-
mal or informal, with the University’s Intercollegiate athletic 
program during the period of the University’s NCAA proba-
tion.” Id., at 70.

Tarkanian’s Lawsuit Against UNLV
The day before his suspension was to become effective, 

Tarkanian filed an action in Nevada state court for declara-
tory and injunctive relief against UNLV and a number of its 
officers. He alleged that these defendants had, in violation 
of 42 U. S. C. § 1983, deprived him of property and liberty 
without the due process of law guaranteed by the Fourteenth 
Amendment to the United States Constitution. Based on a 
stipulation of facts and the testimony offered by Tarkanian, 

NCAA Council, both composed of distinguished scholars, administrators, 
and lawyers, believed otherwise.” Id., at 72.
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the trial court enjoined UNLV from suspending Tarkanian on 
the ground that he had been denied procedural and substan-
tive due process of law. UNLV appealed.

The NCAA, which had not been joined as a party, filed an 
amicus curiae brief arguing that there was no actual contro-
versy between Tarkanian and UNLV; thus, the suit should 
be dismissed. Alternatively, the NCAA contended that the 
trial court had exceeded its jurisdiction by effectively in-
validating the enforcement proceedings of the NCAA, even 
though the Association was not a party to the suit. Should 
a controversy exist, the NCAA argued, it was a necessary 
party to litigate the scope of any relief. Finally, it contested 
the trial court’s conclusion that Tarkanian had been denied 
due process. The Nevada Supreme Court concluded that 
there was an actual controversy but agreed that the NCAA 
was a necessary party and therefore reversed and remanded 
to permit joinder of the NCAA. University of Nevada v. 
Tarkanian, 95 Nev. 389, 594 P. 2d 1159 (1979).

The Lawsuit Against NCAA
Tarkanian consequently filed a second amended complaint 

adding the NCAA. The defendants promptly removed the 
suit to Federal District Court on the ground that joinder of 
the NCAA substantially had altered the nature of the litiga-
tion. The District Court held, however, that the original 
defendants had waived their right to remove the suit when 
it was first filed, and therefore granted Tarkanian’s motion 
to remand the case to the state court. After a 4-year delay, 
the trial judge conducted a 2-week bench trial and resolved 
the issues in Tarkanian’s favor. The court concluded that 
NCAA’s conduct constituted state action for jurisdictional 
and constitutional purposes, and that its decision was arbi-
trary and capricious. It reaffirmed its earlier injunction bar-
ring UNLV from disciplining Tarkanian or otherwise enforc-
ing the Confidential Report. Additionally, it enjoined the 
NCAA from conducting “any further proceedings against the 
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University,” from enforcing its show-cause order, and from 
taking any other action against the University that had been 
recommended in the Confidential Report. App. 34.

Two weeks after the trial court’s opinion was entered, 
Tarkanian filed a petition for attorney’s fees pursuant to 
42 U. S. C. § 1988. Asserting that this was the first time 
Tarkanian had claimed relief under § 1988, the NCAA again 
sought removal to Federal District Court on the ground that 
the litigation had changed substantially. When the univer-
sity defendants declined to join the removal petition, the 
NCAA contended that they should be realigned as plaintiffs 
because they actually wanted Tarkanian to prevail. The 
District Court, however, again ordered the litigation re-
manded, and the Ninth Circuit agreed. App. to Pet. for 
Cert. A120. Even before the Ninth Circuit ruled, the Ne-
vada trial court had awarded Tarkanian attorney’s fees of al-
most $196,000, 90% of which was to be paid by the NCAA. 
App. 41-42. The NCAA appealed both the injunction and 
the fee order. Not surprisingly, UNLV, which had scored a 
total victory except for its obligation to pay a fraction of 
Tarkanian’s fees, did not appeal.

The Nevada Supreme Court agreed that Tarkanian had 
been deprived of both property and liberty protected by the 
Constitution and that he was not afforded due process before 
suspension. It thus affirmed the trial court’s injunction in-
sofar as it pertained to Tarkanian, but narrowed its scope 
“only to prohibit enforcement of the penalties imposed upon 
Tarkanian in Confidential Report No. 123(47) and UNLV’s 
adoption of those penalties.” 103 Nev., at 343, 741 P. 2d, at 
1353. The court also reduced the award of attorney’s fees.10

10 The court held the NCAA was not liable for fees Tarkanian incurred 
during the first trial and first appeal to the State Supreme Court. Not 
only did those events occur before the NCAA was a party to the litigation, 
the court explained, but since the trial court’s judgment was reversed, Tar-
kanian had not prevailed, and thus was not eligible for fees pursuant to 
§ 1988. In a later opinion, the Supreme Court ordered that Tarkanian be
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As a predicate for its disposition, the State Supreme Court 
held that the NCAA had engaged in state action. Several 
strands of argument supported this holding. First, the court 
assumed that it was reviewing “UNLV’s and the NCAA’s im-
position of penalties against Tarkanian,” id., at 335, 741 P. 
2d, at 1347, rather than the NCAA’s proposed sanctions 
against UNLV if it failed to discipline Tarkanian appropri-
ately. Second, it regarded the NCAA’s regulatory activities 
as state action because “many NCAA member institutions 
were either public or government supported.” Ibid. Third, 
it stated that the right to discipline a public employee “is tra-
ditionally the exclusive prerogative of the state” and that 
UNLV could not escape its responsibility for such discipli-
nary action by delegating that duty to a private entity. Id., 
at 336, 741 P. 2d, at 1348. The court next pointed to our 
opinion in Lugar v. Edmondson Oil Co., 457 U. S. 922, 937
(1982),  in which we held that the deprivation of a federal 
right may be attributed to the State if it resulted from a 
state-created rule and the party charged with the deprivation 
can fairly be said to a state actor. Summing up its holding 
that the NCAA’s activities constituted state action, the Ne-
vada Supreme Court stated:

“The first prong [of Lugar} is met because no third party 
could impose disciplinary sanctions upon a state univer-
sity employee unless the third party received the right 
or privilege from the university. Thus, the deprivation 
which Tarkanian alleges is caused by the exercise of a 
right or privilege created by the state. Also, in the 
instant case, both UNLV and the NCAA must be con-
sidered state actors. By delegating authority to the 
NCAA over athletic personnel decisions and by imposing 
the NCAA sanctions against Tarkanian, UNLV acted

allowed additional fees for services performed on his second appeal before 
that court.
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jointly with the NCAA.” 103 Nev., at 337, 741 P. 2d, at 
1349.

II
Embedded in our Fourteenth Amendment jurisprudence 

is a dichotomy between state action, which is subject to 
scrutiny under the Amendment’s Due Process Clause,11 and 
private conduct, against which the Amendment affords no 
shield, no matter how unfair that conduct may be. Shelley 
n . Kraemer, 334 U. S. 1, 13 (1948); see Jackson v. Metro-
politan Edison Co., 419 U. S. 345, 349 (1974). As a general 
matter the protections of the Fourteenth Amendment do not 
extend to “private conduct abridging individual rights.” 
Burton v. Wilmington Parking Authority, 365 U. S. 715, 722 
(1961).

“Careful adherence to the ‘state action’ requirement pre-
serves an area of individual freedom by limiting the reach of 
federal law” and avoids the imposition of responsibility on a 
State for conduct it could not control. Lugar, 457 U. S., at 
936-937. When Congress enacted § 1983 as the statutory 
remedy for violations of the Constitution, it specified that the 
conduct at issue must have occurred “under color of” state 
law; thus, liability attaches only to those wrongdoers “who 
carry a badge of authority of a State and represent it in some 
capacity, whether they act in accordance with their authority 
or misuse it.” Monroe v. Pape, 365 U. S. 167, 172 (1961). 
As we stated in United States v. Classic, 313 U. S. 299, 326 
(1941):

“Misuse of power, possessed by virtue of state law and 
made possible only because the wrongdoer is clothed 
with the authority of state law, is action taken ‘under 
color of’ state law.”

In this case Tarkanian argues that the NCAA was a state 
actor because it misused power that it possessed by virtue of 

11 “No State shall . . . deprive any person of life, liberty, or property, 
without due process of law . . . .” U. S. Const., Amdt. 14, § 1.
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state law. He claims specifically that UNLV delegated its 
own functions to the NCAA, clothing the Association with 
authority both to adopt rules governing UNLV’s athletic pro-
grams and to enforce those rules on behalf of UNLV. Simi-
larly, the Nevada Supreme Court held that UNLV had dele-
gated its authority over personnel decisions to the NCAA. 
Therefore, the court reasoned, the two entities acted jointly 
to deprive Tarkanian of liberty and property interests, mak-
ing the NCAA as well as UNLV a state actor.

These contentions fundamentally misconstrue the facts of 
this case. In the typical case raising a state-action issue, a 
private party has taken the decisive step that caused the 
harm to the plaintiff, and the question is whether the State 
was sufficiently involved to treat that decisive conduct as 
state action. This may occur if the State creates the legal 
framework governing the conduct, e. g., North Georgia Fin-
ishing, Inc. v. Di-Chem, Inc., 419 U. S. 601 (1975); if it dele-
gates its authority to the private actor, e. g., West v. Atkins, 
487 U. S. 42 (1988); or sometimes if it knowingly accepts 
the benefits derived from unconstitutional behavior, e. g., 
Burton v. Wilmington Parking Authority, supra. Thus, in 
the usual case we ask whether the State provided a mantle of 
authority that enhanced the power of the harm-causing indi-
vidual actor.12

This case uniquely mirrors the traditional state-action 
case. Here the final act challenged by Tarkanian—his sus-
pension—was committed by UNLV. A state university 
without question is a state actor. When it decides to impose 
a serious disciplinary sanction upon one of its tenured em-
ployees, it must comply with the terms of the Due Process 
Clause of the Fourteenth Amendment to the Federal Con-
stitution. Accord, Cleveland Board of Education v. Louder- 

12E. g., Jackson v. Metropolitan Edison Co., 419 U. S. 345, 351 (1974) 
(“[T]he inquiry must be whether there is a sufficiently close nexus between 
the State and the challenged action of the regulated entity so that the ac-
tion of the latter may fairly be treated as that of the State itself”).
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mill, 470 U. S. 532 (1985); Board of Regents of State Colleges 
v. Roth, 408 U. S. 564 (1972). Thus when UNLV notified 
Tarkanian that he was being separated from all relations with 
the university’s basketball program, it acted under color of 
state law within the meaning of 42 U. S. C. § 1983.

The mirror image presented in this case requires us to step 
through an analytical looking glass to resolve the case. 
Clearly UNLV’s conduct was influenced by the rules and rec-
ommendations of the NCAA, the private party. But it was 
UNLV, the state entity, that actually suspended Tarkanian. 
Thus the question is not whether UNLV participated to a 
critical extent in the NCAA’s activities, but whether UNLV’s 
actions in compliance with the NCAA rules and recommenda-
tions turned the NCAA’s conduct into state action.

We examine first the relationship between UNLV and 
the NCAA regarding the NCAA’s rulemaking. UNLV is 
among the NCAA’s members and participated in promulgat-
ing the Association’s rules; it must be assumed, therefore, 
that Nevada had some impact on the NCAA’s policy deter-
minations. Yet the NCAA’s several hundred other public 
and private member institutions each similarly affected those 
policies. Those institutions, the vast majority of which were 
located in States other than Nevada, did not act under color 
of Nevada law. It necessarily follows that the source of the 
legislation adopted by the NCAA is not Nevada but the col-
lective membership, speaking through an organization that is 
independent of any particular State.13 Cf. Allied Tube & 
Conduit Corp. v. Indian Head, Inc., 486 U. S. 492, 501 

13 The situation would, of course, be different if the membership con-
sisted entirely of institutions located within the same State, many of them 
public institutions created by the same sovereign. See Clark v. Arizona 
Interscholastic Association, 695 F. 2d 1126 (CA9 1982), cert, denied, 464 
U. S. 818 (1983); Louisiana High School Athletic Association v. St. Au-
gustine High School, 396 F. 2d 224 (CA5 1968). The dissent apparently 
agrees that the NCAA was not acting under color of state law in its rela-
tionships with private universities, which constitute the bulk of its mem-
bership. See post, at 202, n. 2.
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(1988) (“Whatever de facto authority the [private standard-
setting] Association enjoys, no official authority has been 
conferred on it by any government. . .”).

State action nonetheless might lie if UNLV, by embracing 
the NCAA’s rules, transformed them into state rules and the 
NCAA into a state actor. See Logar, 457 U. S., at 937. 
UNLV engaged in state action when it adopted the NCAA’s 
rules to govern its own behavior, but that would be true even 
if UNLV had taken no part in the promulgation of those 
rules. In Bates n . State Bar of Arizona, 433 U. S. 350 
(1977), we established that the State Supreme Court’s en-
forcement of disciplinary rules transgressed by members of 
its own bar was state action. Those rules had been adopted 
in toto from the American Bar Association Code of Profes-
sional Responsibility. Id., at 360, n. 12. It does not follow, 
however, that the ABA’s formulation of those disciplinary 
rules was state action. The State Supreme Court retained 
plenary power to reexamine those standards and, if neces-
sary, to reject them and promulgate its own. See id., at 
362.14 So here, UNLV retained the authority to withdraw 

14 Petitioners in Bates, contended that enforcement of disciplinary rules 
circumscribing attorney advertising violated §§ 1 and 2 of the Sherman 
Act, 15 U. S. C. §§ 1 and 2, and the First Amendment, made applicable to 
the States by the Fourteenth Amendment. 433 U. S., at 353. The Court 
unanimously concluded that state action existed in deciding that by the 
doctrine enunciated in Parker v. Brown, 317 U. S. 341 (1943), respondent 
was immune from Sherman Act liability. The Court reached the merits of 
petitioners’ First and Fourteenth Amendment claims without discussing 
whether state action existed for Fourteenth Amendment purposes. 433 
U. S., at 363-384.

Although by no means identical, analysis of the existence of state action 
justifying immunity from antitrust liability is somewhat similar to the 
state-action inquiry conducted pursuant to § 1983 and the Fourteenth 
Amendment. In both contexts, for example, courts examine whether the 
rule in question is a rule of the State. Compare Hoover v. Ronwin, 466 
U. S. 558, 569 (1984) (“[T]he Court has required a showing that the conduct 
is pursuant to a ‘clearly articulated and affirmatively expressed state pol-
icy’ to replace competition with regulation”) (citation omitted), with Lugar,
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from the NCAA and establish its own standards. The uni-
versity alternatively could have stayed in the Association 
and worked through the Association’s legislative process to 
amend rules or standards it deemed harsh, unfair, or un-
wieldy.15 Neither UNLV’s decision to adopt the NCAA’s 
standards nor its minor role in their formulation is a sufficient 
reason for concluding that the NCAA was acting under color 
of Nevada law when it promulgated standards governing ath-
lete recruitment, eligibility, and academic performance.

Tarkanian further asserts that the NCAA’s investigation, 
enforcement proceedings, and consequent recommendations 
constituted state action because they resulted from a delega-
tion of power by UNLV. UNLV, as an NCAA member, 
subscribed to the statement in the Association’s bylaws that 
NCAA “enforcement procedures are an essential part of the 
intercollegiate athletic program of each member institution.” 
App. 97. It is, of course, true that a State may delegate au-
thority to a private party and thereby make that party a 
state actor. Thus, we recently held that a private physician 
who had contracted with a state prison to attend to the in-
mates’ medical needs was a state actor. West v. Atkins, 487 
U. S. 42 (1988). But UNLV delegated no power to the * 16 

457 U. S., at 937 (“[T]he deprivation must be caused by the exercise of 
some right or privilege created by the State or by a rule of conduct imposed 
by the State or by a person for whom the State is responsible”). The de-
gree to which the activities of the state entity and the arguably private en-
tity are intertwined also is pertinent. Compare Hoover, 466 U. S., at 
569-570, with Burton v. Wilmington Parking Authority, 365 U. S. 715, 
721-726 (1961).

16 Furthermore, the NCAA’s bylaws permit review of penalties, even 
after they are imposed, “upon a showing of newly discovered evidence 
which is directly related to the findings in the case, or that there was a 
prejudicial error in the procedure which was followed in the processing of 
the case by the Committee.” App. 107. UNLV could have sought such a 
review, perhaps on the theory that the NCAA’s investigator was biased 
against Tarkanian, as the Nevada trial court found in 1984. Id., at 20. 
The NCAA Committee on Infractions was authorized to “reduce or elimi-
nate any penalty” if the university had prevailed. Id., at 108.
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NCAA to take specific action against any university em-
ployee. The commitment by UNLV to adhere to NCAA en-
forcement procedures was enforceable only by sanctions that 
the NCAA might impose on UNLV itself.

Indeed, the notion that UNLV’s promise to cooperate in 
the NCAA enforcement proceedings was tantamount to a 
partnership agreement or the transfer of certain university 
powers to the NCAA is belied by the history of this case. It 
is quite obvious that UNLV used its best efforts to retain its 
winning coach—a goal diametrically opposed to the NCAA’s 
interest in ascertaining the truth of its investigators’ reports. 
During the several years that the NCAA investigated the al-
leged violations, the NCAA and UNLV acted much more like 
adversaries than like partners engaged in a dispassionate 
search for the truth. The NCAA cannot be regarded as an 
agent of UNLV for purposes of that proceeding. It is more 
correctly characterized as an agent of its remaining members 
which, as competitors of UNLV, had an interest in the ef-
fective and evenhanded enforcement of the NCAA’s recruit-
ment standards. Just as a state-compensated public de-
fender acts in a private capacity when he or she represents a 
private client in a conflict against the State, Polk County v. 
Dodson, 454 U. S. 312, 320 (1981), the NCAA is properly 
viewed as a private actor at odds with the State when it rep-
resents the interests of its entire membership in an investiga-
tion of one public university.16 16

16Tarkanian argues that UNLV and the NCAA were “joint participants” 
in state action. Brief for Respondent 42. He would draw support from 
Burton v. Wilmington Parking Authority, 365 U. S. 715 (1961), in which a 
lease relationship between a private restaurant and a publicly owned park-
ing structure entailed “an incidental variety of mutual benefits,” id., at 724: 
tax exemptions for the restaurant, rent payments for the parking author-
ity, and increased business for both. Because of this interdependence, we 
held, the restaurant and parking authority jointly violated the Fourteenth 
Amendment when the restaurant discriminated on account of race. Id., at 
725. In the case before us the state and private parties’ relevant interests 
do not coincide, as they did in Burton; rather, they have clashed through-
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The NCAA enjoyed no governmental powers to facilitate 
its investigation.17 It had no power to subpoena witnesses, 
to impose contempt sanctions, or to assert sovereign author-
ity over any individual. Its greatest authority was to 
threaten sanctions against UNLV, with the ultimate sanction 
being expulsion of the university from membership. Con-
trary to the premise of the Nevada Supreme Court’s opinion, 
the NCAA did not—indeed, could not—directly discipline 
Tarkanian or any other state university employee.18 The ex-

out the investigation, the attempt to discipline Tarkanian, and this litiga-
tion. UNLV and the NCAA were antagonists, not joint participants, and 
the NCAA may not be deemed a state actor on this ground.

17 In Dennis v. Sparks, 449 U. S. 24 (1980), on which the dissent relies, 
the parties had entered into a corrupt agreement to perform a judicial act. 
As we explained:
“[H]ere the allegations were that an official act of the defendant judge was 
the product of a corrupt conspiracy involving bribery of the judge. Under 
these allegations, the private parties conspiring with the judge were acting 
under color of state law; and it is of no consequence in this respect that 
the judge himself is immune from damages liability. Immunity does not 
change the character of the judge’s action or that of his co-conspirators. 
Indeed, his immunity is dependent on the challenged conduct being an offi-
cial judicial act within his statutory jurisdiction, broadly construed. Pri-
vate parties who corruptly conspire with a judge in connection with such 
conduct are thus acting under color of law . . . .” Id., at 28-29 (footnote 
and citations omitted).
In this case there is no suggestion of any impropriety respecting the agree-
ment between the NCAA and UNLV. Indeed the dissent seems to as-
sume that the NCAA’s liability as a state actor depended not on its initial 
agreement with UNLV, but on whether UNLV ultimately accepted the 
NCAA’s recommended discipline of Tarkanian. See post, at 203. In con-
trast, the conspirators in Dennis became state actors when they formed 
the corrupt bargain with the judge, and remained so through completion of 
the conspiracy’s objectives. Cf. Adickes v. S. H. Kress & Co., 398 U. S. 
144, 149-150, and n. 5 (1970) (private restaurant that denied plaintiff serv-
ice in violation of federal law would be liable as state actor upon proof that 
it conspired with police officer to deprive plaintiff of her constitutional 
rights).

18 Tarkanian urges us to hold, as did the Nevada Supreme Court, that 
the NCAA by its rules and enforcement procedures has usurped a tradi-
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press terms of the Confidential Report did not demand the 
suspension unconditionally; rather, it requested “the Univer-
sity ... to show cause” why the NCAA should not impose 
additional penalties if UNLV declines to suspend Tarkanian. 
App. 180. Even the university’s vice president acknowl-
edged that the Report gave the university options other than 
suspension: UNLV could have retained Tarkanian and risked 
additional sanctions, perhaps even expulsion from the 
NCAA, or it could have withdrawn voluntarily from the 
Association.

Finally, Tarkanian argues that the power of the NCAA is 
so great that the UNLV had no practical alternative to com-
pliance with its demands. We are not at all sure this is 
true,19 but even if we assume that a private monopolist can 

tional, essential state function. Quite properly, he does not point to the 
NCAA’s overriding function of fostering amateur athletics at the college 
level. For while we have described that function as “critical,” NCAA v. 
Board of Regents of Univ, of Okla., 468 U. S. 85, 120 (1984), by no means 
is it a traditional, let alone an exclusive, state function. Cf. San Francisco 
Arts & Athletics, Inc. v. United States Olympic Committee, 483 U. S. 522, 
545 (1987) (“Neither the conduct nor the coordination of amateur sports has 
been a traditional government function”). Tarkanian argues instead that 
the NCAA has assumed the State’s traditional and exclusive power to 
discipline its employees. “[A]s to state employees connected with inter-
collegiate athletics, the NCAA requires that its standards, procedures and 
determinations become the State’s standards, procedures and determina-
tions for disciplining state employees,” he contends. “The State is obli-
gated to impose NCAA standards, procedures and determinations making 
the NCAA a joint participant in the State’s suspension of Tarkanian.” 
Brief for Respondent 34-35 (emphases in original).

This argument overlooks the fact that the NCAA’s own legislation 
prohibits it from taking any direct action against Tarkanian. Moreover, 
suspension of Tarkanian is one of many recommendations in the Confiden-
tial Report. Those recommendations as a whole were intended to bring 
UNLV’s basketball program into compliance with NCAA rules. Suspen-
sion of Tarkanian was but one means toward achieving that goal.

19 The university’s desire to remain a powerhouse among the Nation’s 
college basketball teams is understandable, and nonmembership in the
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impose its will on a state agency by a threatened refusal to 
deal with it, it does not follow that such a private party is 
therefore acting under color of state law. Cf. Jackson, 419 
U. S., at 351-352 (State’s conferral of monopoly status does 
not convert private party into state actor).

In final analysis the question is whether “the conduct alleg-
edly causing the deprivation of a federal right [can] be fairly 
attributable to the State.” Lugar, 457 U. S., at 937. It 
would be ironic indeed to conclude that the NCAA’s imposi-
tion of sanctions against UNLV—sanctions that UNLV and 
its counsel, including the Attorney General of Nevada, stead-
fastly opposed during protracted adversary proceedings—is 
fairly attributable to the State of Nevada. It would be more 
appropriate to conclude that UNLV has conducted its ath-
letic program under color of the policies adopted by the 
NCAA, rather than that those policies were developed and 
enforced under color of Nevada law.

The judgment of the Nevada Supreme Court is reversed, 
and the case is remanded to that court for further proceed-
ings not inconsistent with this opinion.

It is so ordered.

Justi ce  White , with whom Justic e  Brennan , Justice  
Marshall , and Justi ce  O’Connor  join, dissenting.

All agree that UNLV, a public university, is a state actor, 
and that the suspension of Jerry Tarkanian, a public em-
ployee, was state action. The question here is whether the 
NCAA acted jointly with UNLV in suspending Tarkanian 
and thereby also became a state actor. I would hold that it 
did.

I agree with the majority that this case is different on its 
facts from many of our prior state-action cases. As the ma-
jority notes, in our “typical case raising a state-action issue, a 
private party has taken the decisive step that caused the

NCAA obviously would thwart that goal. But that UNLV’s options were 
unpalatable does not mean that they were nonexistent. 
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harm to the plaintiff.” Ante, at 192. In this case, however, 
which in the majority’s view “uniquely mirrors the traditional 
state-action case,” ibid., the final act that caused the harm to 
Tarkanian was committed, not by a private party, but by a 
party conceded to be a state actor. Because of this differ-
ence, the majority finds it necessary to “step through an 
analytical looking glass” to evaluate whether the NCAA was 
a state actor. Ante, at 193.

But the situation presented by this case is not unknown to 
us and certainly is not unique. In both Adickes v. S'. H. 
Kress & Co., 398 U. S. 144 (1970), and Dennis v. Sparks, 449 
U. S. 24 (1980), we faced the question whether private par-
ties could be held to be state actors in cases in which the final 
or decisive act was carried out by a state official. In both 
cases we held that the private parties could be found to be 
state actors, if they were “jointly engaged with state officials 
in the challenged action.” Id., at 27-28.

The facts of Dennis are illustrative. In Dennis, a state 
trial judge enjoined the production of minerals from oil leases 
owned by the plaintiff. The injunction was later dissolved 
on appeal as having been issued illegally. The plaintiff then 
filed suit under 42 U. S. C. § 1983, alleging that the judge 
had conspired with the party seeking the original injunc-
tion—a private corporation—the sole owner of the corpora-
tion, and the two sureties on the injunction bond to deprive 
the plaintiff of due process by corruptly issuing the injunc-
tion. We held unanimously that under the facts as alleged 
the private parties were state actors because they were “will-
ful participant[s] in joint action with the State or its agents.” 
449 U. S., at 27. See also Adickes, supra, at 152 (plaintiff 
entitled to relief under § 1983 against private party if she can 
prove that private party and police officer “reached an under-
standing” to cause her arrest on impermissible grounds).

On the facts of the present case, the NCAA acted jointly 
with UNLV in suspending Tarkanian. First, Tarkanian was 
suspended for violations of NCAA rules, which UNLV em-
braced in its agreement with the NCAA. As the Nevada
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Supreme Court found in its first opinion in this case, Univer-
sity of Nevada v. Tarkanian, 95 Nev. 389, 391, 594 P. 2d 
1159, 1160 (1979), “[a]s a member of the NCAA, UNLV con-
tractually agrees to administer its athletic program in accord-
ance with NCAA legislation.” Indeed, NCAA rules provide 
that NCAA “enforcement procedures are an essential part of 
the intercollegiate athletic program of each member institu-
tion.” App. 97.

Second, the NCAA and UNLV also agreed that the NCAA 
would conduct the hearings concerning violations of its rules. 
Although UNLV conducted its own investigation into the re-
cruiting violations alleged by the NCAA, the NCAA proce-
dures provide that it is the NCAA Committee on Infractions 
that “determine[s] facts related to alleged violations,” subject 
to an appeal to the NCAA Council. Id., at 98, 101. As a 
result of this agreement, the NCAA conducted the very 
hearings the Nevada Supreme Court held to have violated 
Tarkanian’s right to procedural due process.1

Third, the NCAA and UNLV agreed that the findings of 
fact made by the NCAA at the hearings it conducted would 
be binding on UNLV. By becoming a member of the 
NCAA, UNLV did more than merely “promise to cooperate 
in the NCAA enforcement proceedings.” Ante, at 196. It 
agreed, as the university hearing officer appointed to rule on 
Tarkanian’s suspension expressly found, to accept the NC AA’s 
“findings of fact as in some way superior to [its] own.” App. 
74. By the terms of UNLV’s membership in the NCAA, the 
NCAA’s findings were final and not subject to further review 
by any other body, id., at 101, and it was for that reason that 
UNLV suspended Tarkanian, despite concluding that many 
of those findings were wrong, id., at 76. *

irThe NCAA’s petition for certiorari challenged the Nevada Supreme 
Court’s holding that the procedures here violated procedural due process. 
Our grant of the petition, however, was limited solely to the state-action 
question. I therefore take as a given, although I do not decide, that the 
hearings provided to Tarkanian were constitutionally inadequate.
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In short, it was the NCAA’s findings that Tarkanian had 
violated NCAA rules, made at NCAA-conducted hearings, 
all of which were agreed to by UNLV in its membership 
agreement with the NCAA, that resulted in Tarkanian’s sus-
pension by UNLV. On these facts, the NCAA was “jointly 
engaged with [UNLV] officials in the challenged action,” and 
therefore was a state actor.2 See Dennis, supra, at 27-28.

The majority’s objections to finding state action in this case 
were implicitly rejected by our decision in Dennis. Initially, 
the majority relies on the fact that the NCAA did not have 
any power to take action directly against Tarkanian as indi-
cating that the NCAA was not a state actor. Ante, at 
195-196. But the same was true in Dennis: the private par-
ties did not have any power to issue an injunction against the 
plaintiff. Only the trial judge, using his authority granted 
under state law, could impose the injunction.

Next, the majority points out that UNLV was free to with-
draw from the NCAA at any time. Ante, at 194-195. In-
deed, it is true that when considering UNLV’s options, the 
university hearing officer noted that one of those options was 
to “[p]ull out of the NCAA completely.” App. 76. But of 
course the trial judge in Dennis could have withdrawn from 
his agreement at any time as well. That he had that option 
is simply irrelevant to finding that he had entered into an 

2 The Court notes that the United States Courts of Appeals have, since 
our decisions in Rendell-Baker v. Kohn, 457 U. S. 830 (1982), Lugar v. 
Edmondson Oil Co., 457 U. S. 922 (1982), and Blum v. Yaretsky, 457 
U. S. 991 (1982), held unanimously that the NCAA is not a state actor. 
Ante, at 182, n. 5. See McCormack v. NCAA, 845 F. 2d 1338, 1346 (CA5 
1988); Karmanos v. Baker, 816 F. 2d 258, 261 (CA6 1987); Graham v. 
NCAA, 804 F. 2d 953, 958 (CA6 1986); Arlosoroff v. NCAA, 746 F. 2d 
1019, 1021-1022 (CA4 1984). In none of those cases, however, did the 
courts address the theory before us here. E. g., McCormack, supra, at 
1346. Indeed, in Arlosoroff, on which the subsequent decisions principally 
rely, the plaintiff was challenging the actions of Duke, a private university. 
The issue of joint action between the NCAA and a public university would 
never have arisen in that case.
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agreement. What mattered was not that he could have 
withdrawn, but rather that he did not do so.

Finally, the majority relies extensively on the fact that the 
NCAA and UNLV were adversaries throughout the proceed-
ings before the NCAA. Ante, at 196. The majority pro-
vides a detailed description of UNLV’s attempts to avoid the 
imposition of sanctions by the NCAA. But this opportunity 
for opposition, provided for by the terms of the membership 
agreement between UNLV and the NCAA, does not under-
cut the agreement itself. Surely our decision in Dennis 
would not have been different had the private parties permit-
ted the trial judge to seek to persuade them that he should 
not grant the injunction before finally holding the judge to his 
agreement with them to do so. The key there, as with any 
conspiracy, is that ultimately the parties agreed to take the 
action.

The majority states in conclusion that “[i]t would be ironic 
indeed to conclude that the NCAA’s imposition of sanctions 
against UNLV—sanctions that UNLV and its counsel, in-
cluding the Attorney General of Nevada, steadfastly opposed 
during protracted adversary proceedings—is fairly attribut-
able to the State of Nevada.” Ante, at 199. I agree. Had 
UNLV refused to suspend Tarkanian, and the NCAA re-
sponded by imposing sanctions against UNLV, it would be 
hard indeed to find any state action that harmed Tarkanian. 
But that is not this case. Here, UNLV did suspend Tarkan-
ian, and it did so because it embraced the NCAA rules gov-
erning conduct of its athletic program and adopted the 
results of the hearings conducted by the NCAA concerning 
Tarkanian, as it had agreed that it would. Under these 
facts, I would find that the NCAA acted jointly with UNLV 
and therefore is a state actor.3

I respectfully dissent.

3 The NCAA does not argue that, if it is found to be a state actor, the 
injunction entered against it by the trial court is invalid. Tr. of Oral Arg. 
49. I therefore express no opinion on that question.
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BOWEN, SECRETARY OF HEALTH AND HUMAN 
SERVICES v. GEORGETOWN UNIVERSITY 

HOSPITAL et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT

No. 87-1097. Argued October 11, 1988—Decided December 12, 1988

Under the Medicare program, the Government reimburses health care pro-
viders for expenses incurred in providing medical services to Medicare 
beneficiaries. The Medicare Act in 42 U. S. C. § 1395x(v)(l)(A) author-
izes the Secretary of Health and Human Services (Secretary) to promul-
gate cost-reimbursement regulations and also provides that “[s]uch regu-
lations shall . . . (ii) provide for the making of suitable retroactive 
corrective adjustments where, for a provider of services for any fiscal 
period, the aggregate reimbursement produced by the methods of deter-
mining costs proves to be either inadequate or excessive.” In 1981, the 
Secretary issued a cost-limit schedule that changed the method for cal-
culating the “wage index,” a factor used to reflect the salary levels for 
hospital employees in different parts of the country. Under the prior 
rule, the wage index for a given geographic area was calculated by using 
the average salary levels for all hospitals in the area, but the 1981 rule 
excluded from that computation wages paid by Federal Government hos-
pitals. After the Federal District Court invalidated the 1981 rule in a 
suit brought by various hospitals in the District of Columbia, and the 
Secretary settled the hospitals’ cost reimbursement reports by applying 
the pre-1981 wage-index method, the Secretary in 1984 reissued the 1981 
rule and proceeded to recoup the sums previously paid to the hospitals, 
including respondents, as a result of the District Court’s ruling. After 
exhausting administrative remedies, respondents brought suit in Fed-
eral District Court, claiming that the retroactive schedule was invalid 
under, inter alia, the Medicare Act. The court granted summary judg-
ment for respondents, and the Court of Appeals affirmed.

Held:
1. An administrative agency’s power to promulgate regulations is lim-

ited to the authority delegated by Congress. As a general matter, stat-
utory grants of rulemaking authority will not be understood to encom-
pass the power to promulgate retroactive rules unless that power is 
conveyed by express terms. Pp. 208-209.

2. The 1984 reinstatement of the 1981 cost-limit rule is invalid. 
Pp. 209-216.
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(a) Section 1395x(v)(l)(A) does not authorize retroactive promulga-
tion of cost-limit rules. The structure and language of the statute re-
quire the conclusion that clause (ii) applies not to rulemaking but only to 
case-by-case adjustments to reimbursement payments where the regula-
tions prescribing computation methods do not reach the correct result in 
individual cases. This interpretation of clause (ii) is consistent with the 
Secretary’s past implementation of that provision. Pp. 209-213.

(b) The Medicare Act’s general grant of authority to the Secretary 
to promulgate cost-limit rules contains no express authorization for ret-
roactive rulemaking. This absence of express authorization weighs 
heavily against the Secretary’s position. Moreover, the legislative his-
tory of the cost-limit provision indicates that Congress intended to forbid 
retroactive cost-limit rules, and the Secretary’s past administrative prac-
tice is consistent with this interpretation of the statute. Pp. 213-216.

261 U. S. App. D. C. 262, 821 F. 2d 750, affirmed.

Ken n ed y , J., delivered the opinion for a unanimous Court. Sca lia , J., 
filed a concurring opinion, post, p. 216.

Richard J. Lazarus argued the cause for petitioner. With 
him on the briefs were Acting Solicitor General Ayer, Assist-
ant Attorney General Bolton, Deputy Solicitor General Mer-
rill, Deputy Assistant Attorney General Spears, John F. 
Cordes, Mark W. Pennak, Ronald E. Robertson, Terry Cole-
man, and Henry R. Goldberg.

Ronald N. Sutter argued the cause for respondents. With 
him on the brief were Mary Susan Philp and Thomas K. 
Hyatt*

Justi ce  Kenne dy  delivered the opinion of the Court.
Under the Medicare program, health care providers are re-

imbursed by the Government for expenses incurred in pro-
viding medical services to Medicare beneficiaries. See Title 
XVIII of the Social Security Act, 79 Stat. 291, as amended, 
42 U. S. C. § 1395 et seq. (the Medicare Act). Congress has 

*Briefs of amici curiae urging affirmance were filed for Sisters of 
Mercy Health Corp, et al. by James K. Robinson and Anthony A. Derezin- 
ski; and for the American Hospital Association by Linda A. Tomaselli and 
Robert A. Klein.
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authorized the Secretary of Health and Human Services to 
promulgate regulations setting limits on the levels of Medi-
care costs that will be reimbursed. The question presented 
here is whether the Secretary may exercise this rulemaking 
authority to promulgate cost limits that are retroactive.

I
The Secretary’s authority to adopt cost-limit rules is estab-

lished by § 223(b) of the Social Security Amendments of 1972, 
86 Stat. 1393, amending 42 U. S. C. § 1395x(v)(l)(A). This 
authority was first implemented in 1974 by promulgation of a 
cost-limit schedule for hospital services; new cost-limit sched-
ules were issued on an annual basis thereafter.

On June 30, 1981, the Secretary issued a cost-limit sched-
ule that included technical changes in the methods for cal-
culating cost limits. One of these changes affected the 
method for calculating the “wage index,” a factor used to re-
flect the salary levels for hospital employees in different 
parts of the country. Under the prior rule, the wage index 
for a given geographic area was calculated by using the aver-
age salary levels for all hospitals in the area; the 1981 rule 
provided that wages paid by Federal Government hospitals 
would be excluded from that computation. 46 Fed. Reg. 
33637, 33638-33639 (1981).

Various hospitals in the District of Columbia area brought 
suit in United States District Court seeking to have the 1981 
schedule invalidated. On April 29, 1983, the District Court 
struck down the 1981 wage-index rule, concluding that the 
Secretary had violated the Administrative Procedure Act 
(APA), 5 U. S. C. §551 et seq., by failing to provide notice 
and an opportunity for public comment before issuing the 
rule. See District of Columbia Hospital Assn. v. Heckler, 
No. 82-2520, App. to Pet. for Cert. 49a (hereinafter DCHA). 
The court did not enjoin enforcement of the rule, however, 
finding it lacked jurisdiction to do so because the hospitals
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had not yet exhausted their administrative reimbursement 
remedies. The court’s order stated:

“If the Secretary wishes to put in place a valid pro-
spective wage index, she should begin proper notice and 
comment proceedings; any wage index currently in place 
that has been promulgated without notice and comment 
is invalid as was the 1981 schedule.” DCHA, App. to 
Pet. for Cert. 64a.

The Secretary did not pursue an appeal. Instead, after 
recognizing the invalidity of the rule, see 48 Fed. Reg. 39998
(1983),  the Secretary settled the hospitals’ cost reimburse-
ment reports by applying the pre-1981 wage-index method.

In February 1984, the Secretary published a notice seeking 
public comment on a proposal to reissue the 1981 wage-index 
rule, retroactive to July 1, 1981. 49 Fed. Reg. 6175 (1984). 
Because Congress had subsequently amended the Medicare 
Act to require significantly different cost reimbursement pro-
cedures, the readoption of the modified wage-index method 
was to apply exclusively to a 15-month period commencing 
July 1, 1981. After considering the comments received, the 
Secretary reissued the 1981 schedule in final form on Novem-
ber 26, 1984, and proceeded to recoup sums previously paid 
as a result of the District Court’s ruling in DCHA. 49 Fed. 
Reg. 46495 (1984). In effect, the Secretary had promulgated 
a rule retroactively, and the net result was as if the original 
rule had never been set aside.

Respondents, a group of seven hospitals who had benefited 
from the invalidation of the 1981 schedule, were required to 
return over $2 million in reimbursement payments. After 
exhausting administrative remedies, they sought judicial re-
view under the applicable provisions of the APA, claiming 
that the retroactive schedule was invalid under both the APA 
and the Medicare Act.

The United States District Court for the District of Colum-
bia granted summary judgment for respondents. Applying 
the balancing test enunciated in Retail, Wholesale and De-
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partment Store Union, AFL-CIO v. NLRB, 151 U. S. App. 
D. C. 209, 466 F. 2d 380 (1972), the court held that retroac-
tive application was not justified under the circumstances of 
the case.

The Secretary appealed to the United States Court of Ap-
peals for the District of Columbia Circuit, which affirmed. 
261 U. S. App. D. C. 262, 821 F. 2d 750 (1987). The court 
based its holding on the alternative grounds that the APA, as 
a general matter, forbids retroactive rulemaking, and that 
the Medicare Act, by specific terms, bars retroactive cost-
limit rules. We granted certiorari, 485 U. S. 903 (1988), and 
we now affirm.

II
It is axiomatic that an administrative agency’s power to 

promulgate legislative regulations is limited to the author-
ity delegated by Congress. In determining the validity 
of the Secretary’s retroactive cost-limit rule, the threshold 
question is whether the Medicare Act authorizes retroactive 
rulemaking.

Retroactivity is not favored in the law. Thus, congres-
sional enactments and administrative rules will not be con-
strued to have retroactive effect unless their language re-
quires this result. E. g., Greene v. United States, 376 U. S. 
149, 160 (1964); Claridge Apartments Co. v. Commissioner, 
323 U. S. 141, 164 (1944); Miller v. United States, 294 U. S. 
435, 439 (1935); United States v. Magnolia Petroleum Co., 
276 U. S. 160,162-163 (1928). By the same principle, a stat-
utory grant of legislative rulemaking authority will not, as a 
general matter, be understood to encompass the power to 
promulgate retroactive rules unless that power is conveyed 
by Congress in express terms. See Brimstone R. Co. v. 
United States, 276 U. S. 104, 122 (1928) (“The power to re-
quire readjustments for the past is drastic. It. . . ought not 
to be extended so as to permit unreasonably harsh action 
without very plain words”). Even where some substantial 
justification for retroactive rulemaking is presented, courts
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should be reluctant to find such authority absent an express 
statutory grant.

The Secretary contends that the Medicare Act provides 
the necessary authority to promulgate retroactive cost-limit 
rules in the unusual circumstances of this case. He rests 
on alternative grounds: first, the specific grant of author-
ity to promulgate regulations to “provide for the making 
of suitable retroactive corrective adjustments,” 42 U. S. C. 
§ 1395x(v)(l)(A)(ii); and second, the general grant of author-
ity to promulgate cost limit rules, §§ 1395x(v)(l)(A), 1395hh, 
1395ii. We consider these alternatives in turn.

A
The authority to promulgate cost-reimbursement regula-

tions is set forth in § 1395x(v)(l)(A). That subparagraph also 
provides that:

“Such regulations shall. . . (ii) provide for the making 
of suitable retroactive corrective adjustments where, for 
a provider of services for any fiscal period, the aggregate 
reimbursement produced by the methods of determining 
costs proves to be either inadequate or excessive. ” Ibid.

This provision on its face permits some form of retroactive 
action. We cannot accept the Secretary’s argument, how-
ever, that it provides authority for the retroactive promulga-
tion of cost-limit rules. To the contrary, we agree with the 
Court of Appeals that clause (ii) directs the Secretary to es-
tablish a procedure for making case-by-case adjustments to 
reimbursement payments where the regulations prescribing 
computation methods do not reach the correct result in indi-
vidual cases. The structure and language of the statute re-
quire the conclusion that the retroactivity provision applies 
only to case-by-case adjudication, not to rulemaking.1

1 The Courts of Appeals have not spoken in one voice in construing this 
provision. Some courts have held that clause (ii) permits the Secretary to 
promulgate retroactive regulations. E. g., Tallahassee Memorial Re-
gional Medical Center v. Bowen, 815 F. 2d 1435, 1453-1454 (CA11 1987), 
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Section 1395x(v)(l)(A), of which clause (ii) is a part, di-
rects the Secretary to promulgate regulations (including 
cost-limit rules) establishing the methods to be used in deter-
mining reasonable costs for “institutions” and “providers” 
that participate in the Medicare program. Clause (i) of 
§ 1395x(v)(l)(A) requires these cost-method regulations to 
take into account both direct and indirect costs incurred by 
“providers.” Clause (ii) mandates that the cost-method 
regulations include a mechanism for making retroactive cor-
rective adjustments. These adjustments are required when, 
for “a provider,” the “aggregate reimbursement produced by 
the methods of determining costs” is too low or too high. By 
its terms, then, clause (ii) contemplates a mechanism for ad-
justing the reimbursement received by a provider, while the 
remainder of § 1395x(v)(l)(A) speaks exclusively in the plu-
ral. The distinction suggests that clause (ii), rather than 
permitting modifications to the cost-method rules in their 
general formulation, is intended to authorize case-by-case in-
quiry into the accuracy of reimbursement determinations for 
individual providers. Indeed, it is difficult to see how a 
corrective adjustment could be made to the aggregate re-
imbursement paid “a provider” without performing an individ-
ual examination of the provider’s expenditures in retrospect.

Our conclusion is buttressed by the statute’s use of the 
term “adjustments.” Clause (ii) states that the cost-method

cert, denied, 485 U. S. 1020 (1988); Fairfax Nursing Center, Inc. n . Cali- 
fano, 590 F. 2d 1297, 1300 (CA4 1979); Springdale Convalescent Center v, 
Mathews, 545 F. 2d 943, 954-955 (CA5 1977). The Court of Appeals for 
the Third Circuit has reached the opposite conclusion, construing clause (ii) 
to provide for nothing more than a year-end balancing of individual provid-
ers’ cost-reimbursement accounts. Daughters of Miriam Center for the 
Aged n . Mathews, 590 F. 2d 1250, 1258, n. 23 (1978). Other courts, with-
out deciding whether clause (ii) permits rulemaking, have held that it re-
quires the Secretary to make case-by-case adjustments to reimbursement 
determinations. E. g., St. Paul-Ramsey Medical Center v. Bowen, 816 
F. 2d 417, 419-420 (CA8 1987); Regents of the University of California v. 
Heckler, 771 F. 2d 1182, 1188-1189 (CA9 1985).
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regulations shall “provide for the making of . . . adjust-
ments.” In order to derive from this language the authority 
to promulgate cost-limit rules, the “adjustments” that the 
cost-method regulations must “provide for the making of” 
would themselves be additional cost-method regulations. 
Had Congress intended the Secretary to promulgate regula-
tions providing for the issuance of further amendatory regu-
lations, we think this intent would have been made explicit.

It is also significant that clause (ii) speaks in terms of ad-
justing the aggregate reimbursement amount computed by 
one of the methods of determining costs. As the Secretary 
concedes, the cost-limit rules are one of the methods of deter-
mining costs, and the retroactive 1984 rule was therefore an 
attempt to change one of those methods. Yet nothing in 
clause (ii) suggests that it permits changes in the methods 
used to compute costs; rather, it expressly contemplates cor-
rective adjustments to the aggregate amounts of reimburse-
ment produced pursuant to those methods. We cannot find 
in the language of clause (ii) an independent grant of author-
ity to promulgate regulations establishing the methods of 
determining costs.

Our interpretation of clause (ii) is consistent with the Sec-
retary’s past implementation of that provision. The regula-
tions promulgated immediately after enactment of the Medi-
care Act established a mechanism for making retroactive 
corrective adjustments that remained essentially unchanged 
throughout the periods relevant to this case. Compare 20 
CFR §§ 405.451(b)(1), 405.454(a), (f) (1967), with 42 CFR 
§§ 405.451(b)(1), 405.454(a), (f) (1983).2 These regulations 

2 It is clear from the language of these provisions that they are intended 
to implement the Secretary’s authority under clause (ii):
“These regulations also provide for the making of suitable retroactive ad-
justments after the provider has submitted fiscal and statistical reports. 
The retroactive adjustment will represent the difference between the 
amount received by the provider during the year for covered services from 
both [the Medicare program] and the beneficiaries and the amount deter-
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provide for adjusting the amount of interim payments re-
ceived by a provider, to bring the aggregate reimbursement 
into line with the provider’s actual reasonable costs.

These are the only regulations that expressly contemplate 
the making of retroactive corrective adjustments. The 1984 
reissuance of the 1981 wage-index rule did not purport to be 
such a provision; indeed, it is only in the context of this litiga-
tion that the Secretary has expressed any intent to charac-
terize the rule as a retroactive corrective adjustment under 
clause (ii).

Despite the novelty of this interpretation, the Secretary 
contends that it is entitled to deference under Young v. Com-
munity Nutrition Institute, 476 U. S. 974, 980-981 (1986), 
Chemical Mfrs. Assn. v. Natural Resources Defense Coun-
cil, Inc., 470 U. S. 116, 125 (1985), and Chevron U. S. A. 
Inc. v. Natural Resources Defense Council, Inc., 467 U. S. 
837, 842-844 (1984). We have never applied the principle of 
those cases to agency litigating positions that are wholly un-
supported by regulations, rulings, or administrative practice. 
To the contrary, we have declined to give deference to an 
agency counsel’s interpretation of a statute where the agency 
itself has articulated no position on the question, on the 
ground that “Congress has delegated to the administrative 
official and not to appellate counsel the responsibility for 
elaborating and enforcing statutory commands.” Invest-
ment Company Institute v. Camp, 401 U. S. 617, 628 (1971); 
cf. Burlington Truck Lines, Inc. v. United States, 371 U. S. 
156, 168 (1962) (“The courts may not accept appellate coun-
sel’s post hoc rationalizations for agency [orders]”). Even if 
we were to sanction departure from this principle in some 
cases, we would not do so here. Far from being a reasoned 
and consistent view of the scope of clause (ii), the Secretary’s 
current interpretation of clause (ii) is contrary to the narrow

mined in accordance with an accepted method of cost apportionment to be 
the actual cost of services rendered to beneficiaries during the year.” 20 
CFR § 405.451(b)(1) (1967); 42 CFR § 405.451(b)(1) (1983).
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view of that provision advocated in past cases, where the 
Secretary has argued that clause (ii) “merely contemplates a 
year-end balancing of the monthly installments received by a 
provider with the aggregate due it for the year.” Regents of 
the University of California v. Heckler, 771 F. 2d 1182, 1189 
(CA9 1985); see also Whitecliff, Inc. v. United States, 210 Ct. 
Cl. 53, 60, n. 11, 536 F. 2d 347, 352, n. 11 (1976), cert, de-
nied, 430 U. S. 969 (1977). Deference to what appears to be 
nothing more than an agency’s convenient litigating position 
would be entirely inappropriate. Accordingly, the retroac-
tive rule cannot be upheld as an exercise of the Secretary’s 
authority to make retroactive corrective adjustments.

B
The statutory provisions establishing the Secretary’s gen-

eral rulemaking power contain no express authorization of 
retroactive rulemaking.3 Any light that might be shed on 
this matter by suggestions of legislative intent also indicates 
that no such authority was contemplated. In the first place, 
where Congress intended to grant the Secretary the author-
ity to act retroactively, it made that intent explicit. As 
discussed above, § 1395x(v)(l)(A)(ii) directs the Secretary 
to establish procedures for making retroactive corrective ad-

3 Section 223(b) of the 1972 amendments amended the Medicare Act to 
state that the Secretary’s regulations for computing reasonable costs may 
“provide for the establishment of limits on the direct or indirect overall in-
curred costs or incurred costs of specific items or services or groups of 
items or services to be recognized as reasonable based on estimates of the 
costs necessary in the efficient delivery of needed health services to indi-
viduals covered by the insurance programs established under this sub-
chapter . . . 42 U. S. C. § 1395x(v)(l)(A).

Section 1395hh provides that “[t]he Secretary shall prescribe such regu-
lations as may be necessary to carry out the administration of the insur-
ance programs under this subchapter.” Finally, § 1395ii incorporates 42 
U. S. C. § 405(a), which provides that “[t]he Secretary shall have full 
power and authority to make rules and regulations . . . , not inconsistent 
with the provisions of this subchapter, which are necessary or appropriate 
to carry out such provisions . . . .”
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justments; in view of this indication that Congress considered 
the need for retroactive agency action, the absence of any ex-
press authorization for retroactive cost-limit rules weighs 
heavily against the Secretary’s position.

The legislative history of the cost-limit provision directly 
addresses the issue of retroactivity. In discussing the au-
thority granted by § 223(b) of the 1972 amendments, the 
House and Senate Committee Reports expressed a desire to 
forbid retroactive cost-limit rules: “The proposed new au-
thority to set limits on costs . . . would be exercised on a pro-
spective, rather than retrospective, basis so that the pro-
vider would know in advance the limits to Government 
recognition of incurred costs and have the opportunity to act 
to avoid having costs that are not reimbursable.” H. R. 
Rep. No. 92-231, p. 83 (1971); see S. Rep. No. 92-1230, 
p. 188 (1972).

The Secretary’s past administrative practice is consistent 
with this interpretation of the statute. The first regulations 
promulgated under § 223(b) provided that “[t]hese limits will 
be imposed prospectively. . . .” 20 CFR § 405.460(a) (1975). 
Although the language was dropped from subsection (a) of 
the regulation when it was revised in 1979, the revised regu-
lation continued to refer to “the prospective periods to which 
limits are being applied,” and it required that notice of future 
cost limits be published in the Federal Register “[p]rior to 
the beginning of a cost period to which limits will be applied 
. . . .” 42 CFR §§405.460(b)(2), (3) (1980). Finally, when 
the regulations were amended again in 1982, the Secretary 
reinserted the requirement that the limits be applied with 
prospective effect, noting that the language had been “inad-
vertently omitted” in the previous amendment but that the 
reinsertion would “have no effect on the way we develop or 
apply the limits.” 47 Fed. Reg. 43282, 43286 (1982); see 42 
CFR § 405.460(a)(2) (1983).

Other examples of similar statements by the agency abound. 
Every cost-limit schedule promulgated by the Secretary be-
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tween 1974 and 1981, for example, included a statement that 
§ 223 permits the Secretary to establish “prospective” limits 
on the costs that are reimbursed under Medicare.4 The Sec-
retary’s administrative rulings have also expressed this un-
derstanding of § 223(b). See Beth Israel Hospital v. Blue 
Cross Assn./Blue Cross/Blue Shield of Massachusetts, CCH 
Medicare and Medicaid Guide 1131,645 (Nov. 7, 1981).

The Secretary nonetheless suggests that, whatever the 
limits on his power to promulgate retroactive regulations in 
the normal course of events, judicial invalidation of a pro-
spective rule is a unique occurrence that creates a heightened 
need, and thus a justification, for retroactive curative rule-
making. The Secretary warns that congressional intent and 
important administrative goals may be frustrated unless an 
invalidated rule can be cured of its defect and made appli-
cable to past time periods. The argument is further ad-
vanced that the countervailing refiance interests are less 
compelling than in the usual case of retroactive rulemaking, 
because the original, invalidated rule provided at least some 
notice to the individuals and entities subject to its provisions.

Whatever weight the Secretary’s contentions might have 
in other contexts, they need not be addressed here. The 
case before us is resolved by the particular statutory scheme 
in question. Our interpretation of the Medicare Act compels 
the conclusion that the Secretary has no authority to promul-
gate retroactive cost-limit rules.

4See 46 Fed. Reg. 48010 (1981); id., at 33637; 45 Fed. Reg. 41868 
(1980); 44 Fed. Reg. 31806 (1979); 43 Fed. Reg. 43558 (1978); 42 Fed. Reg. 
53675 (1977); 41 Fed. Reg. 26992 (1976); 40 Fed. Reg. 23622 (1975); 39 Fed. 
Reg. 20168 (1974); see also 48 Fed. Reg. 39998 (1983) (notice of invalidation 
of 1981 cost-limit schedule). Even the notice of proposed rulemaking con-
cerning reissuance of the 1981 schedule contained the statement that § 223 
“authorizes the Secretary to set prospective limits on the costs that are re-
imbursed under Medicare.” 49 Fed. Reg. 6175, 6176 (1984). Interest-
ingly, this statement does not appear in the final notice announcing the 
reissuance of the 1981 schedule. Id., at 46495.
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The 1984 reinstatement of the 1981 cost-limit rule is invalid. 
The judgment of the Court of Appeals is

Affirmed.

Justice  Scalia , concurring.
I agree with the Court that general principles of adminis-

trative law suggest that § 223(b) of the Medicare Act, 42 
U. S. C. § 1395x(v)(l)(A), does not permit retroactive appli-
cation of the Secretary of Health and Human Service’s 1984 
cost-limit rule. I write separately because I find it incom-
plete to discuss general principles of administrative law with-
out reference to the basic structural legislation which is the 
embodiment of those principles, the Administative Procedure 
Act (APA), 5 U. S. C. §§551-552, 553-559, 701-706, 1305, 
3105, 3344, 5372, 7521. I agree with the District of Colum-
bia Circuit that the APA independently confirms the judg-
ment we have reached.

The first part of the APA’s definition of “rule” states that a 
rule

“means the whole or a part of an agency statement of 
general or particular applicability and future effect de-
signed to implement, interpret, or prescribe law or pol-
icy or describing the organization, procedure, or practice 
requirements of an agency . . . .” 5 U. S. C. §551(4) 
(emphasis added).

The only plausible reading of the italicized phrase is that 
rules have legal consequences only for the future. It could 
not possibly mean that merely some of their legal conse-
quences must be for the future, though they may also have 
legal consequences for the past, since that description would 
not enable rules to be distinguished from “orders,” see 5 
U. S. C. § 551(6), and would thus destroy the entire dichot-
omy upon which the most significant portions of the APA are 
based. (Adjudication—the process for formulating orders, 
see §551(7)—has future as well as past legal consequences, 
since the principles announced in an adjudication cannot be



BOWEN v. GEORGETOWN UNIVERSITY HOSPITAL 217

204 Sca lia , J., concurring

departed from in future adjudications without reason. See, 
e. g., Local 32, American Federation of Government Em-
ployees n . FLRA, 248 U. S. App. D. C. 198, 202, 774 F. 2d 
498, 502 (1985) (McGowan, J.); Greater Boston Television 
Corp. n . FCC, 143 U. S. App. D. C. 383, 393, 444 F. 2d 841, 
852 (1970) (Leventhal, J.), cert, denied, 403 U. S. 923 (1971)).

Nor could “future effect” in this definition mean merely 
“taking effect in the future,” that is, having a future effective 
date even though, once effective, altering the law applied in 
the past. That reading, urged by the Secretary of Health 
and Human Services (Secretary), produces a definition of 
“rule” that is meaningless, since obviously all agency state-
ments have “future effect” in the sense that they do not take 
effect until after they are made. (One might argue, I sup-
pose, that “future effect” excludes agency statements that 
take effect immediately, as opposed to one second after 
promulgation. Apart from the facial silliness of making the 
central distinction between rulemaking and adjudication hang 
upon such a thread, it is incompatible with § 553(d), which 
makes clear that, if certain requirements are complied with, 
a rule can be effective immediately.) Thus this reading, like 
the other one, causes § 551(4) to fail in its central objective, 
which is to distinguish rules from orders. All orders have 
“future effect” in the sense that they are not effective until 
promulgated.

In short, there is really no alternative except the obvious 
meaning, that a rule is a statement that has legal conse-
quences only for the future. If the first part of the definition 
left any doubt of this, however, it is surely eliminated by the 
second part (which the Secretary’s brief regrettably sub-
merges in ellipsis). After the portion set forth above, the 
definition continues that a rule

“includes the approval or prescription for the future of 
rates, wages, corporate or financial structures or reorga-
nizations thereof, prices, facilities, appliances, services 
or allowances therefor or of valuations, costs, or account-
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ing, or practices bearing on any of the foregoing.” 5 
U. S. C. § 551(4) (emphasis added).

It seems to me clear that the phrase “for the future”—which 
even more obviously refers to future operation rather than a 
future effective date—is not meant to add a requirement to 
those contained in the earlier part of the definition, but 
rather to repeat, in a more particularized context, the prior 
requirement “of future effect.” And even if one thought oth-
erwise it would not matter for purposes of the present case, 
since the HHS “cost-limit” rules governing reimbursement 
are a “prescription” of “practices bearing on” “allowances” 
for “services.”

The position the Secretary takes in this litigation is out of 
accord with the Government’s own most authoritative inter-
pretation of the APA, the 1947 Attorney General’s Manual on 
the Administrative Procedure Act (AG’s Manual), which we 
have repeatedly given great weight. See, e. g., Steadman 
v. SEC, 450 U. S. 91, 103, n. 22 (1981); Chrysler Corp. n . 
Brown, 441 U. S. 281, 302, n. 31 (1979); Vermont Yankee 
Nuclear Power Corp. y. Natural Resources Defense Council, 
Inc., 435 U. S. 519, 546 (1978). That document was pre-
pared by the same Office of the Assistant Solicitor General 
that had advised Congress in the latter stages of enacting the 
APA, and was originally issued “as a guide to the agencies in 
adjusting their procedures to the requirements of the Act.” 
AG’s Manual 6. Its analysis is plainly out of accord with the 
Secretary’s position here:

“Of particular importance is the fact that ‘rule’ includes 
agency statements not only of general applicability but 
also those of particular applicability applying either to a 
class or to a single person. In either case, they must be 
of future effect, implementing or prescribing future law.

“[T]he entire Act is based upon a dichotomy between 
rule making and adjudication. . . . Rule making is agency 
action which regulates the future conduct of either
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groups of persons or a single person; it is essentially leg-
islative in nature, not only because it operates in the 
future but also because it is primarily concerned with 
policy considerations. . . . Conversely, adjudication is 
concerned with the determination of past and present 
rights and liabilities.” Id., at 13-14.

These statements cannot conceivably be reconciled with 
the Secretary’s position here that a rule has future effect 
merely because it is made effective in the future. Moreover, 
the clarity of these statements cannot be disregarded on the 
basis of the single sentence, elsewhere in the Manual, that 
“[n]othing in the Act precludes the issuance of retroactive 
rules when otherwise legal and accompanied by the finding 
required by section 4(c).” Id., at 37. What that statement 
means (apart from the inexplicable reference to §4(c), 5 
U. S. C. § 553(d), which would appear to have no application, 
no matter which interpretation is adopted), is clarified by the 
immediately following citation to the portion of the legislative 
history supporting it, namely, H. R. Rep. No. 1980, 79th 
Cong., 2d Sess., 49, n. 1 (1946). That Report states that 
“[t]he phrase ‘future effect’ does not preclude agencies from 
considering and, so far as legally authorized, dealing with 
past transactions in prescribing rules for the future.” Ibid. 
The Treasury Department might prescribe, for example, that 
for purposes of assessing future income tax liability, income 
from certain trusts that has previously been considered non- 
taxable will be taxable—whether those trusts were estab-
lished before or after the effective date of the regulation. 
That is not retroactivity in the sense at issue here, i. e., 
in the sense of altering the past legal consequences of past 
actions. Rather, it is what has been characterized as “sec-
ondary” retroactivity, see McNulty, Corporations and the 
Intertemporal Conflict of Laws, 55 Cal. L. Rev. 12, 58-60 
(1967). A rule with exclusively future effect (taxation of fu-
ture trust income) can unquestionably affect past transac-
tions (rendering the previously established trusts less desir-
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able in the future), but it does not for that reason cease to be 
a rule under the APA. Thus, with respect to the present 
matter, there is no question that the Secretary could have ap-
plied her new wage-index formulas to respondents in the fu-
ture, even though respondents may have been operating 
under long-term labor and supply contracts negotiated in reli-
ance upon the pre-existing rule. But when the Secretary 
prescribed such a formula for costs reimbursable while the 
prior rule was in effect, she changed the law retroactively, a 
function not performable by rule under the APA.

A rule that has unreasonable secondary retroactivity—for 
example, altering future regulation in a manner that makes 
worthless substantial past investment incurred in reliance 
upon the prior rule—may for that reason be “arbitrary” or 
“capricious,” see 5 U. S. C. § 706, and thus invalid. In refer-
ence to such situations, there are to be found in many cases 
statements to the effect that “[w]here a rule has retroactive 
effects, it may nonetheless be sustained in spite of such retro-
activity if it is reasonable.” General Telephone Co. of South-
west v. United States, 449 F. 2d 846, 863 (CA5 1971). See 
also National Assn, of Independent Television Producers 
and Distributors n . FCC, 502 F. 2d 249, 255 (CA2 1974) 
(“Any implication by the FCC that this court may not con-
sider the reasonableness of the retroactive effect of a rule is 
clearly wrong”). It is erroneous, however, to extend this 
“reasonableness” inquiry to purported rules that not merely 
affect past transactions but change what was the law in the 
past. Quite simply, a rule is an agency statement “of future 
effect,” not “of future effect and/or reasonable past effect.”

The profound confusion characterizing the Secretary’s ap-
proach to this case is exemplified by its reliance upon our 
opinion in SEC v. Chenery Corp., 332 U. S. 194 (1947). 
Even apart from the fact that that case was not decided 
under the APA, it has nothing to do with the issue before us 
here, since it involved adjudication rather than rulemaking. 
Thus, though it is true that our opinion permitted the Secre-
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tary, after his correction of the procedural error that caused 
an initial reversal, see SEC v. Chenery Corp., 318 U. S. 80 
(1943), to reach the same substantive result with retroactive 
effect, the utterly crucial distinction is that Chenery involved 
that form of administrative action where retroactivity is not 
only permissible but standard. Adjudication deals with 
what the law was; rulemaking deals with what the law will 
be. That is why we said in Chenery:

“Since the Commission, unlike a court, does have the 
ability to make new law prospectively through the exer-
cise of its rule-making powers, it has less reason to rely 
upon ad hoc adjudication to formulate new standards of 
conduct.... The function of filling in the interstices of 
the Act should be performed, as much as possible, 
through this quasi-legislative promulgation of rules to be 
applied in the future” 332 U. S., at 202 (emphasis 
added).

And just as Chenery suggested that rulemaking was prospec-
tive, the opinions in NLRB v. Wyman-Gordon Co., 394 U. S. 
759 (1969), suggested the obverse: that adjudication could not 
be purely prospective, since otherwise it would constitute 
rulemaking. Both the plurality opinion, joined by four of the 
Justices, and the dissenting opinions of Justices Douglas and 
Harlan expressed the view that a rule of law announced in an 
adjudication, but with exclusively prospective effect, could 
not be accepted as binding (without new analysis) in subse-
quent adjudications, since it would constitute rulemaking and 
as such could only be achieved by following the prescribed 
rulemaking procedures. See id., at 764-766 (plurality opin-
ion); id., at 777 (Douglas, J., dissenting); id., at 780-781 
(Harlan, J., dissenting). Side by side these two cases, 
Chenery and Wyman-Gordon, set forth quite nicely the “di-
chotomy between rulemaking and adjudication” upon which 
“the entire [APA] is based.” AG’s Manual 14.

Although the APA was enacted over 40 years ago, this 
Court has never directly confronted whether the statute au-
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thorizes retroactive rules. This in itself casts doubt on the 
Secretary’s position. If so obviously useful an instrument 
was available to the agencies, one would expect that we 
would previously have had occasion to review its exercise. 
The only Supreme Court case the Government cites, however, 
is the pre-APA case of Addison v. Holly Hill Fruit Products, 
Inc., 322 U. S. 607 (1944). That case does not stand for a 
general authority to issue retroactive rules before the APA 
was enacted, much less for authority to do so in the face of 
§ 551(4). Addison involved the promulgation of a definition 
of “area of production” by the Administrator of the Wage and 
Hour Division, for purposes of an exemption to the Fair 
Labor Standards Act of 1938, 52 Stat. 1060, as amended, 29 
U. S. C. §201 et seq. We found his definition unlawful—but 
instead of directing the entry of judgment for the employees 
who were claiming higher wages, we remanded the case to 
the District Court “with instructions to hold it until the Ad-
ministrator, by making a valid determination of the area with 
all deliberate speed, acts within the authority given him by 
Congress.” 322 U. S., at 619. It is not entirely clear that 
we required this determination to be made by regulation 
rather than by a declaratory order applicable to the case at 
hand. Where an interpretive rule is held invalid, and there 
is no pre-existing rule which it superseded, it is obviously 
available to the agency to “make” law retroactively through 
adjudication, just as courts routinely do (and just as we indi-
cated the Secretary of Agriculture could have done in United 
States v. Morgan, 307 U. S. 183, 193 (1939)). Perhaps that 
is all Addison stands for. Arguably, however, the Adminis-
trator was obliged to act by regulation rather than by adjudi-
cation, since the statutory exemption in question referred to 
“area of production (as defined by the Administrator).” See 
322 U. S., at 608. If the parenthetical had the effect of 
requiring specification by rule (rather than through adjudica-
tion), then the Court would have been authorizing a retroac-
tive regulation. But it would have been doing so in a situa-
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tion where one of two legal commands had to be superseded. 
In these circumstances, either the Administrator had to con-
travene normal law by promulgating a retroactive regulation, 
or else the Administrator would, by his inaction, have totally 
eliminated the congressionally prescribed “area of produc-
tion” exemption. Something had to yield. If this case in-
volves retroactive rulemaking at all, it does not stand for the 
Government’s asserted principle of the general permissibility 
of retroactive rules so long as they are reasonable, but rather 
for the much narrower (and unexceptional) proposition that a 
particular statute may in some circumstances implicitly au-
thorize retroactive rulemaking.

This case cannot be disposed of, as the Secretary suggests, 
by simply noting that retroactive rulemaking is similar to ret-
roactive legislation, and that the latter has long been upheld 
against constitutional attack where reasonable. See, e. g., 
Pension Benefit Guaranty Corp. n . R. A. Gray & Co., 467 
U. S. 717 (1984); Baltimore & Susquehanna R. Co. v. 
Nesbit, 10 How. 395 (1851). See generally Hochman, The 
Supreme Court and the Constitutionality of Retroactive Leg-
islation, 73 Harv. L. Rev. 692 (1960). The issue here is not 
constitutionality, but rather whether there is any good rea-
son to doubt that the APA means what it says. For pur-
poses of resolving that question, it does not at all follow that, 
since Congress itself possesses the power retroactively to 
change its laws, it must have meant agencies to possess the 
power retroactively to change their regulations. Retroac-
tive legislation has always been looked upon with disfavor, 
see Smead, The Rule Against Retroactive Legislation: A 
Basic Principle of Jurisprudence, 20 Minn. L. Rev. 775 
(1936); 2 J. Story, Commentaries on the Constitution of the 
United States § 1398, p. 272 (5th ed. 1891), and even its con-
stitutionality has been conditioned upon a rationality require-
ment beyond that applied to other legislation, see Pension 
Benefit Guaranty Corp., supra, at 730; Usery n . Turner 
Elkhorn Mining Co., 428 U. S. 1, 16-17 (1976). It is en-
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tirely unsurprising, therefore, that even though Congress 
wields such a power itself, it has been unwilling to confer it 
upon the agencies. Given the traditional attitude towards 
retroactive legislation, the regime established by the APA is 
an entirely reasonable one: Where quasi-legislative action is 
required, an agency cannot act with retroactive effect with-
out some special congressional authorization. That is what 
the APA says, and there is no reason to think Congress did 
not mean it.

The dire consequences that the Secretary predicts will en-
sue from reading the APA as it is written (and as the Justice 
Department originally interpreted it) are not credible. From 
the more than 40 years of jurisprudence since the APA has 
been in effect, the Secretary cites only one holding and one 
alternative holding (set forth in a footnote) sustaining retro-
active regulations. See Citizens to Save Spencer County n . 
EPA, 195 U. S. App. D. C. 30, 600 F. 2d 844 (1979); Na-
tional Helium Corp. v. FEA, 569 F. 2d 1137, 1145, n. 18 
(Temp. Emerg. Ct. App. 1977). They are evidently not a 
device indispensable to efficient government. It is impor-
tant to note that the retroactivity limitation applies only to 
rulemaking. Thus, where legal consequences hinge upon the 
interpretation of statutory requirements, and where no pre-
existing interpretive rule construing those requirements is in 
effect, nothing prevents the agency from acting retroactively 
through adjudication. See NLRB v. Bell Aerospace Co., 416 
U. S. 267, 293-294 (1974); SEC v. Chenery Corp., 332 U. S., 
at 202-203. Moreover, if and when an agency believes that 
the extraordinary step of retroactive rulemaking is crucial, 
all it need do is persuade Congress of that fact to obtain the 
necessary ad hoc authorization. It may even be that implicit 
authorization of particular retroactive rulemaking can be 
found in existing legislation. If, for example, a statute pre-
scribes a deadline by which particular rules must be in effect, 
and if the agency misses that deadline, the statute may be in-
terpreted to authorize a reasonable retroactive rule despite
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the limitation of the APA. (Such a situation would bear 
some similarity to that in Addison.)

I need not discuss what other exceptions, with basis in the 
law, may permit an agency to issue a retroactive rule. The 
only exception suggested by the Secretary to cover the 
present case has no basis in the law. The Secretary con-
tends that the evils generally associated with retroactivity do 
not apply to reasonable “curative” rulemaking—that is, the 
correction of a mistake in an earlier rulemaking proceeding. 
Because the invalidated 1981 wage-index rule furnished re-
spondents with “ample notice” of the standard that would be 
applied, the Secretary asserts that it is not unfair to apply 
the identical 1984 rule retroactively. I shall assume that the 
invalidated rule provided ample notice, though that is not at 
all clear. It makes no difference. The issue is not whether 
retroactive rulemaking is fair; it undoubtedly may be, just as 
may prospective adjudication. The issue is whether it is a 
permissible form of agency action under the particular struc-
ture established by the APA. The Secretary provides noth-
ing that can bring it within that structure. I might add that 
even if I felt free to construct my own model of desirable ad-
ministrative procedure, I would assuredly not sanction “cura-
tive” retroactivity. I fully agree with the District of Colum-
bia Circuit that acceptance of the Secretary’s position would 
“make a mockery ... of the APA,” since “agencies would be 
free to violate the rulemaking requirements of the APA with 
impunity if, upon invalidation of a rule, they were free to ‘re-
issue’ that rule on a retroactive basis.” 261 U. S. App. 
D. C. 262, 270, 821 F. 2d 750, 758 (1987).

For these reasons in addition to those stated by the Court, 
I agree that the judgment of the District of Columbia Circuit 
must be affirmed.
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HARBISON-WALKER REFRACTORIES, A DIVISION 
OF DRESSER INDUSTRIES, INC. v. BRIECK

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT

No. 87-271. Argued October 31, 1988—Decided December 12, 1988 
822 F. 2d 52, dismissed.

Andrew M. Kramer argued the cause for petitioner. With 
him on the briefs were Erwin N. Griswold, David A. Copus, 
Patricia A. Dunn, and James P. Hollihan.

Brian J. Martin argued the cause for the United States et 
al. as amici curiae urging affirmance. On the brief were So-
licitor General Fried, Assistant Attorney General Reynolds, 
Deputy Solicitor General Merrill, Charles A. Rothfeld, and 
Charles A. Shanor.

James H. Logan argued the cause for respondent. With 
him on the brief were Julius L. Chambers, Charles Stephen 
Ralston, Ronald L. Ellis, and Eric Schnapper.*

Per  Curiam .
The writ of certiorari is dismissed as improvidently 

granted.

Justic e  White  dissents.

*Briefs of amici curiae urging reversal were filed for the Chamber of 
Commerce of the United States of America by John C. Unkovic and Ste-
phen A. Bokat; and for the Equal Employment Advisory Council by Robert 
E. Williams, Douglas S. McDowell, and Ann Elizabeth Reesman.

Briefs of amici curiae urging affirmance were filed for the American As-
sociation of Retired Persons by Alfred Miller, Steven S. Honigman, Chris-
topher G. Mackaronis, and Cathy Ventrell-Monsees; and for the Plaintiff 
Employment Lawyers Association by Paul H. Tobias.
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OLDEN v. KENTUCKY

ON PETITION FOR WRIT OF CERTIORARI TO THE COURT OF 
APPEALS OF KENTUCKY

No. 88-5223. Decided December 12, 1988

Petitioner and one Harris, who are black, were charged with the kidnap-
ing, rape, and forcible sodomy of Starla Matthews, a white woman. In 
his defense, petitioner asserted that he and Matthews had engaged in 
consensual sex, an account corroborated by several witnesses. Mat-
thews’ story was corroborated only by the testimony of one Russell. 
Petitioner claimed that, at the time of the incident, Matthews and Rus-
sell had been engaged in an extramarital affair, and that she had lied to 
Russell to protect that relationship. In order to show that Matthews 
had a motive to lie, petitioner wanted to introduce evidence that Mat-
thews and Russell were living together at the time of the trial. How-
ever, the trial court granted the prosecutor’s motion to keep such evi-
dence from the jury and sustained the prosecutor’s objection when the 
defense attempted to cross-examine Matthews about the matter after 
she had testified that she was living with her mother. The jury acquit-
ted Harris of all charges and found petitioner guilty only of forcible sod-
omy. On appeal, petitioner claimed, inter alia, that the court’s failure 
to allow him to impeach Matthews’ testimony deprived him of his Sixth 
Amendment right to confront the witnesses against him. The Court of 
Appeals of Kentucky upheld the conviction. While acknowledging the 
relevance of the testimony, it found that the probative value of the evi-
dence was outweighed by the possibility of prejudice against Matthews 
that might result from revealing her interracial relationship to the jury.

Held: Petitioner was denied his right to confront the witnesses against 
him, and, considering the relevant factors enumerated in Delaware n . 
Van Arsdall, 475 U. S. 673, that error was not harmless beyond a rea-
sonable doubt. Matthews’ testimony was crucial to the prosecution’s 
case. Her account was directly contradicted by petitioner and was 
corroborated only by the testimony of Russell, whose impartiality may 
have been impugned by evidence of his relationship with Matthews. In 
addition, as the jury’s verdicts show, the State’s case was far from 
overwhelming.

Certiorari granted; reversed and remanded.
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Per  Curiam .
Petitioner James Olden and his friend Charlie Ray Harris, 

both of whom are black, were indicted for kidnaping, rape, 
and forcible sodomy. The victim of the alleged crimes, 
Starla Matthews, a young white woman, gave the following 
account at trial: She and a friend, Regina Patton, had driven 
to Princeton, Kentucky, to exchange Christmas gifts with 
Bill Russell, petitioner’s half brother. After meeting Rus-
sell at a local car wash and exchanging presents with him, 
Matthews and Patton stopped in J.R.’s, a “boot-legging joint” 
serving a predominantly black clientele, to use the restroom. 
Matthews consumed several glasses of beer. As the bar 
became more crowded, she became increasingly nervous 
because she and Patton were the only white people there. 
When Patton refused to leave, Matthews sat at a separate 
table, hoping to demonstrate to her friend that she was 
upset. As time passed, however, Matthews lost track of 
Patton and became somewhat intoxicated. When petitioner 
told her that Patton had departed and had been in a car acci-
dent, she left the bar with petitioner and Harris to find out 
what had happened. She was driven in Harris’ car to an-
other location, where, threatening her with a knife, peti-
tioner raped and sodomized her. Harris assisted by holding 
her arms. Later, she was driven to a dump, where two 
other men joined the group. There, petitioner raped her 
once again. At her request, the men then dropped her off in 
the vicinity of Bill Russell’s house.

On cross-examination, petitioner’s counsel focused on a 
number of inconsistencies in Matthews’ various accounts of 
the alleged crime. Matthews originally told the police that 
she had been raped by four men. Later, she claimed that 
she had been raped by only petitioner and Harris. At trial, 
she contended that petitioner was the sole rapist. Further, 
while Matthews testified at trial that petitioner had threat-
ened her with a knife, she had not previously alleged that pe-
titioner had been armed.
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Russell, who also appeared as a State’s witness, testified 
that on the evening in question he heard a noise outside his 
home and, when he went out to investigate, saw Matthews 
get out of Harris’ car. Matthews immediately told Russell 
that she had just been raped by petitioner and Harris.

Petitioner and Harris asserted a defense of consent. Ac-
cording to their testimony, Matthews propositioned peti-
tioner as he was about to leave the bar, and the two engaged 
in sexual acts behind the tavern. Afterwards, on Matthews’ 
suggestion, Matthews, petitioner, and Harris left in Harris’ 
car in search of cocaine. When they discovered that the 
seller was not at home, Matthews asked Harris to drive to a 
local dump so that she and petitioner could have sex once 
again. Harris complied. Later that evening, they picked 
up two other men, Richard Hickey and Chris Taylor, and 
drove to an establishment called The Alley. Harris, Taylor, 
and Hickey went in, leaving petitioner and Matthews in the 
car. When Hickey and Harris returned, the men gave 
Hickey a ride to a store and then dropped Matthews off, at 
her request, in the vicinity of Bill Russell’s home.

Taylor and Hickey testified for the defense and corrobo-
rated the defendants’ account of the evening. While both ac-
knowledged that they joined the group later than the time 
when the alleged rape occurred, both testified that Matthews 
did not appear upset. Hickey further testified that Mat-
thews had approached him earlier in the evening at J.R.’s 
and told him that she was looking for a black man with whom 
to have sex. An independent witness also appeared for the 
defense and testified that he had seen Matthews, Harris, and 
petitioner at a store called Big O’s on the evening in question, 
that a policeman was in the store at the time, and that Mat-
thews, who appeared alert, made no attempt to signal for 
assistance.

Although Matthews and Russell were both married to and 
living with other people at the time of the incident, they were 
apparently involved in an extramarital relationship. By the 
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time of trial the two were living together, having separated 
from their respective spouses. Petitioner’s theory of the 
case was that Matthews concocted the rape story to protect 
her relationship with Russell, who would have grown suspi-
cious upon seeing her disembark from Harris’ car. In order 
to demonstrate Matthews’ motive to lie, it was crucial, peti-
tioner contended, that he be allowed to introduce evidence of 
Matthews’ and Russell’s current cohabitation. Over peti-
tioner’s vehement objections, the trial court nonetheless 
granted the prosecutor’s motion in limine to keep all evi-
dence of Matthews’ and Russell’s living arrangement from 
the jury. Moreover, when the defense attempted to cross- 
examine Matthews about her living arrangements, after she 
had claimed during direct examination that she was living 
with her mother, the trial court sustained the prosecutor’s 
objection.

Based on the evidence admitted at trial, the jury acquitted 
Harris of being either a principal or an accomplice to any of 
the charged offenses. Petitioner was likewise acquitted of 
kidnaping and rape. However, in a somewhat puzzling turn 
of events, the jury convicted petitioner alone of forcible sod-
omy. He was sentenced to 10 years’ imprisonment.

Petitioner appealed, asserting, inter alia, that the trial 
court’s refusal to allow him to impeach Matthews’ testimony 
by introducing evidence supporting a motive to lie deprived 
him of his Sixth Amendment right to confront witnesses 
against him. The Kentucky Court of Appeals upheld the 
conviction. No. 86-CR-006 (May 11, 1988). The court spe-
cifically held that evidence that Matthews and Russell were 
living together at the time of trial was not barred by the 
State’s rape shield law. Ky. Rev. Stat. Ann. §510.145 
(Michie 1985). Moreover, it acknowledged that the evidence 
in question was relevant to petitioner’s theory of the case. 
But it held, nonetheless, that the evidence was properly ex-
cluded as “its probative value [was] outweighed by its pos-
sibility for prejudice.” App. to Pet. for Cert. A6. By way 
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of explanation, the court stated: “[T]here were the undis-
puted facts of race; Matthews was white and Russell was 
black. For the trial court to have admitted into evidence 
testimony that Matthews and Russell were living together at 
the time of the trial may have created extreme prejudice 
against Matthews.” Judge Clayton, who dissented but did 
not address the evidentiary issue, would have reversed peti-
tioner’s conviction both because he believed the jury’s ver-
dicts were “manifestly inconsistent,” and because he found 
Matthews’ testimony too incredible to provide evidence suffi-
cient to uphold the verdict. Id., at A7.

The Kentucky Court of Appeals failed to accord proper 
weight to petitioner’s Sixth Amendment right “to be con-
fronted with the witnesses against him. ” That right, incorpo-
rated in the Fourteenth Amendment and therefore available 
in state proceedings, Pointer v. Texas, 380 U. S. 400 (1965), 
includes the right to conduct reasonable cross-examination. 
Davis v. Alaska, 415 U. S. 308, 315-316 (1974).

In Davis n . Alaska, we observed that, subject to “the 
broad discretion of a trial judge to preclude repetitive and un-
duly harassing interrogation . . . , the cross-examiner has 
traditionally been allowed to impeach, i. e., discredit, the 
witness.” Id., at 316. We emphasized that “the exposure 
of a witness’ motivation in testifying is a proper and impor-
tant function of the constitutionally protected right of cross- 
examination.” Id., at 316-317, citing Greene n . McElroy, 
360 U. S. 474, 496 (1959). Recently, in Delaware v. Van 
Arsdall, 475 U. S. 673 (1986), we reaffirmed Davis, and held 
that “a criminal defendant states a violation of the Confronta-
tion Clause by showing that he was prohibited from engaging 
in otherwise appropriate cross-examination designed to show 
a prototypical form of bias on the part of the witness, and 
thereby ‘to expose to the jury the facts from which jurors . . . 
could appropriately draw inferences relating to the reliability 
of the witness.’” 475 U. S., at 680, quoting Davis, supra, at 
318.
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In the instant case, petitioner has consistently asserted 
that he and Matthews engaged in consensual sexual acts and 
that Matthews—out of fear of jeopardizing her relation-
ship with Russell—lied when she told Russell she had been 
raped and has continued to lie since. It is plain to us that 
“[a] reasonable jury might have received a significantly dif-
ferent impression of [the witness’] credibility had [defense 
counsel] been permitted to pursue his proposed line of cross- 
examination.” Delaware v. Van Arsdall, supra, at 680.

The Kentucky Court of Appeals did not dispute, and in-
deed acknowledged, the relevance of the impeachment evi-
dence. Nonetheless, without acknowledging the significance 
of, or even adverting to, petitioner’s constitutional right to 
confrontation, the court held that petitioner’s right to effec-
tive cross-examination was outweighed by the danger that 
revealing Matthews’ interracial relationship would prejudice 
the jury against her. While a trial court may, of course, im-
pose reasonable limits on defense counsel’s inquiry into the 
potential bias of a prosecution witness, to take account of 
such factors as “harassment, prejudice, confusion of the is-
sues, the witness’ safety, or interrogation that [would be] 
repetitive or only marginally relevant,” Delaware v. Van 
Arsdall, supra, at 679, the limitation here was beyond rea-
son. Speculation as to the effect of jurors’ racial biases can-
not justify exclusion of cross-examination with such strong 
potential to demonstrate the falsity of Matthews’ testimony.

In Delaware v. Van Arsdall, supra, we held that “the con-
stitutionally improper denial of a defendant’s opportunity to 
impeach a witness for bias, like other Confrontation Clause 
errors, is subject to Chapman [v. California, 386 U. S. 18 
(1967)] harmless-error analysis.” Id., at 684. Thus we 
stated:

“The correct inquiry is whether, assuming that the 
damaging potential of the cross-examination were fully 
realized, a reviewing court might nonetheless say that 
the error was harmless beyond a reasonable doubt.
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Whether such an error is harmless in a particular case 
depends upon a host of factors, all readily accessible to 
reviewing courts. These factors include the importance 
of the witness’ testimony in the prosecution’s case, 
whether the testimony was cumulative, the presence or 
absence of evidence corroborating or contradicting the 
testimony of the witness on material points, the extent 
of cross-examination otherwise permitted, and, of course, 
the overall strength of the prosecution’s case.” Ibid.

Here, Matthews’ testimony was central, indeed crucial, to 
the prosecution’s case. Her story, which was directly con-
tradicted by that of petitioner and Harris, was corroborated 
only by the largely derivative testimony of Russell, whose 
impartiality would also have been somewhat impugned by 
revelation of his relationship with Matthews. Finally, as 
demonstrated graphically by the jury’s verdicts, which can-
not be squared with the State’s theory of the alleged crime, 
and by Judge Clayton’s dissenting opinion below, the State’s 
case against petitioner was far from overwhelming. In sum, 
considering the relevant Van Arsdall factors within the con-
text of this case, we find it impossible to conclude “beyond a 
reasonable doubt” that the restriction on petitioner’s right to 
confrontation was harmless.

The motion for leave to proceed in forma pauperis and the 
petition for certiorari are granted, the judgment of the Ken-
tucky Court of Appeals is reversed, and the case is remanded 
for further proceedings not inconsistent with this opinion.

It is so ordered.

Justic e  Marshall , dissenting.
I continue to believe that summary dispositions deprive 

litigants of a fair opportunity to be heard on the merits and 
create a significant risk that the Court is rendering an erro-
neous or ill-advised decision that may confuse the lower 
courts. See Pennsylvania v. Bruder, ante, p. 11 (Mar -
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shall , J., dissenting); Rhodes v. Stewart, ante, p. 4 (Mar -
shall , J., dissenting); Buchanan v. Stanships, Inc., 485 
U. S. 265, 269 (1988) (Marshall , J., dissenting); Commis-
sioner v. McCoy, 484 U. S. 3, 7 (1987) (Marshall , J., dis-
senting). I therefore dissent from the Court’s decision today 
to reverse summarily the decision below.
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OWENS et  al . V. OKURE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 87-56. Argued November 1, 1988—Decided January 10, 1989

Twenty-two months after respondent was allegedly unlawfully arrested 
and beaten by petitioners, two State University of New York police offi-
cers, he brought suit against them in the Federal District Court, seeking 
damages under 42 U. S. C. § 1983 on the ground that he had sustained 
personal injuries, mental anguish, shame, humiliation, legal expenses, 
and the deprivation of his constitutional rights. In denying petitioners’ 
motion to dismiss the suit as time barred, the corn! rejected their con-
tention that § 1983 actions were governed by New York’s 1-year statute 
of limitations covering assault, battery, false imprisonment, and five 
other intentional torts. The court concluded instead that the State’s 3- 
year residual statute of limitations for personal injury claims not em-
braced by specific statutes of limitations was applicable. The Court of 
Appeals affirmed.

Held: Where state law provides multiple statutes of limitations for per-
sonal injury actions, courts considering § 1983 claims should borrow 
the State’s general or residual personal injury statute of limitations. 
Pp. 239-250.

(a) Although Wilson v. Garcia, 471 U. S. 261, held that 42 U. S. C. 
§ 1988 requires courts to borrow and apply to all § 1983 claims a State’s 
personal injury statute of limitations, Wilson did not indicate which stat-
ute of limitations applies in States with multiple personal injury statutes. 
Pp. 239-242.

(b) In light of Wilson’s practical approach of eliminating uncertainty by 
providing “one simple, broad characterization” of all § 1983 actions, 471 
U. S., at 272, a rule endorsing the choice of the state statute of limitations 
for intentional torts would be manifestly inappropriate, since every State 
has multiple intentional tort limitations provisions. In contrast, every 
State has one general or residual personal injury statute of limitations, 
which is easily identifiable by language or application. Petitioners’ 
argument that intentional tort limitations periods should be borrowed 
because such torts are most analogous to § 1983 claims fails to recognize 
the enormous practical disadvantages of such a selection in terms of the 
confusion and unpredictability the selection would cause for potential 
§ 1983 plaintiffs and defendants. Moreover, the analogy between § 1983 
claims and state causes of action is too imprecise to justify such a result, 
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in light of the wide spectrum of claims which § 1983 has come to span, 
many of which bear little if any resemblance to a common-law intentional 
tort. Pp. 242-250.

816 F. 2d 45, affirmed.

Mar sh all , J., delivered the opinion for a unanimous Court.

Peter H. Schiff, Deputy Solicitor General of New York, ar-
gued the cause for petitioners. With him on the briefs were 
Robert Abrams, Attorney General, 0. Peter Sherwood, Solic-
itor General, and Charles R. Fraser, Assistant Attorney 
General.

Kenneth Kimerling argued the cause for respondent. 
With him on the brief were Arthur N. Eisenberg, John A. 
Powell, Steven Shapiro, Helen Hershkoff, and Joseph M. 
Brennan. *

Justi ce  Mars hall  delivered the opinion of the Court.
In Wilson n . Garcia, 471 U. S. 261 (1985), we held that 

courts entertaining claims brought under 42 U. S. C. § 1983 
should borrow the state statute of limitations for personal in-
jury actions. This case raises the question of what limita-
tions period should apply to a § 1983 action where a State has 
one or more statutes of limitations for certain enumerated in-
tentional torts, and a residual statute for all other personal 
injury actions. We hold that the residual or general per-
sonal injury statute of limitations applies.

*Briefs of amici curiae urging reversal were filed for the State of Ne-
braska et al. by Robert M. Spire, Attorney General of Nebraska, and Mark 
D. Starr, Assistant Attorney General, Joseph B. Meyer, Attorney General 
of Wyoming, John Steven Clark, Attorney General of Arkansas, Robert H. 
Henry, Attorney General of Oklahoma, and David Lee, Assistant Attorney 
General, Roger A. Tellinghuisen, Attorney General of South Dakota, Don-
ald J. Hanaway, Attorney General of Wisconsin, T. Travis Medlock, At-
torney General of South Carolina, Robert T. Stephan, Attorney General of 
Kansas, and 'William L. Webster, Attorney General of Missouri; and for the 
city of New York by Peter L. Zimroth, Leonard J. Koerner, Edward F. X. 
Hart, and John P. Woods.
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I

On November 13, 1985, respondent Tom U. U. Okure 
brought suit in the District Court for the Northern District of 
New York, seeking damages under § 1983 from petitioners 
Javan Owens and Daniel G. Lessard, two State University of 
New York (SUNY) police officers. Okure alleged that, on 
January 27, 1984, the officers unlawfully arrested him on the 
SUNY campus in Albany and charged him with disorderly 
conduct. The complaint stated that Okure was “forcibly 
transported” to a police detention center, “battered and 
beaten by [the police officers] and forced to endure great 
emotional distress, physical harm, and embarrassment.” 
App. 5-6. As a result of the arrest and beating, Okure 
claimed, he “sustained personal injuries, including broken 
teeth and a sprained finger, mental anguish, shame, humilia-
tion, legal expenses and the deprivation of his constitutional 
rights.” Id., at 6.

The officers moved to dismiss the complaint, which had 
been filed 22 months after the alleged incident, as time 
barred. They contended that § 1983 actions were governed 
by New York’s 1-year statute of limitations covering eight in-
tentional torts: “assault, battery, false imprisonment, mali-
cious prosecution, libel, slander, false words causing special 
damages, [and] a violation of the right of privacy.” N. Y. 
Civ. Prac. Law §215(3) (McKinney 1972).

The District Court denied the motion to dismiss. 625 F. 
Supp. 1568 (1986). Borrowing “a narrowly drawn statute 
which is applicable only to certain intentional torts,” id., at 
1570, the court stated, was inconsistent with this Court’s 
endorsement of “a simple, broad characterization of all 
§ 1983 claims.” Ibid, (citing Wilson, supra, at 272). More-
over, a 1-year statute of limitations on § 1983 claims “would 
improperly restrict the scope of § 1983 and controvert fed-
eral policy.” 625 F. Supp., at 1571. The court concluded 
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that New York’s 3-year residual statute of limitations for 
claims of personal injury not embraced by specific statutes of 
limitations, N. Y. Civ. Prac. Law §214(5) (McKinney Supp. 
1988),1 was applicable to §1983 actions, and that Okure’s 
complaint was therefore timely. The court then certified an 
interlocutory appeal on this question pursuant to 28 U. S. C. 
§ 1292(b) (1982 ed., Supp. IV) and Rule 5(a) of the Federal 
Rules of Appellate Procedure.

The Court of Appeals for the Second Circuit granted per-
mission for the appeal and affirmed. 816 F. 2d 45 (1987). It 
stated that Wilson’s description of § 1983 claims as general 
personal injury actions required a statute of limitations “ex-
pansive enough to accommodate the diverse personal injury 
torts that section 1983 has come to embrace.” Id., at 48. 
As between the two New York statutes of limitations, the 
court observed: “By nature, section 214(5) is general; section 
215(3) is more specific and exceptional. This dichotomy sur-
vives no matter how many similar intentional torts are judi-
cially added to those enumerated in section 215(3).” Ibid. 
The Court of Appeals favored § 214(5) for another reason: its
3-year  period of limitations “more faithfully represents the 
federal interest in providing an effective remedy for viola-
tions of civil rights than does the restrictive one year limit.” 
Id., at 49. Injuries to personal rights are not “necessarily 
apparent to the victim at the time they are inflicted,” the 
court explained, and “[e]ven where the injury itself is obvi-
ous, the constitutional dimensions of the tort may not be.” 
Id., at 48.

The dissent argued that § 1983 actions are best analogized 
to intentional torts, id., at 51, and that, because §215(3) gov-
erns “almost every intentional injury to the person,” id., at * 

xNew York Civ. Prac. Law §214 provides in relevant part:
“The following actions must be commenced within three years:

“5. an action to recover damages for a personal injury except as pro-
vided in sections 214-b, 214-c and 215 . . . .”
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50, it is more appropriate for §1983 claims than §214(5), 
which it contended had been confined primarily to negligence 
claims. Ibid. The dissent added that using § 215(3)’s 1-year 
limitations period is not “inherently inconsistent with the pol-
icies underlying the Civil Rights Act.” Id., at 54. We 
granted certiorari, 485 U. S. 958 (1988), and now affirm.

II
A

In this case, we again confront the consequences of Con-
gress’ failure to provide a specific statute of limitations to 
govern § 1983 actions. Title 42 U. S. C. § 1988 endorses the 
borrowing of state-law limitations provisions where doing so 
is consistent with federal law; § 1988 does not, however, offer 
any guidance as to which state provision to borrow.2 To fill 
this void, for years we urged courts to select the state statute 
of limitations “most analogous,” Board of Regents, Univ, of 
New York v. Tomanio, 446 U. S. 478, 488 (1980), and “most 
appropriate,” Johnson n . Railway Express Agency, Inc., 421 
U. S. 454, 462 (1975), to the particular § 1983 action, so long 
as the chosen limitations period was consistent with federal 
law and policy. Occidental Life Ins. Co. of California v. 
EEOC, 432 U. S. 355, 367 (1977); Johnson, supra, at 465.

2 In relevant part, § 1988 provides:
“The jurisdiction in civil and criminal matters conferred on the district 

courts by the provisions of this Title, and of Title ‘CIVIL RIGHTS,’ and of 
Title ‘CRIMES,’ for the protection of all persons in the United States in 
their civil rights, and for their vindication, shall be exercised and enforced 
in conformity with the laws of the United States, so far as such laws are 
suitable to carry the same into effect; but in all cases where they are not 
adapted to the object, or are deficient in the provisions necessary to furnish 
suitable remedies and punish offenses against law, the common law, as 
modified and changed by the constitution and statutes of the State wherein 
the court having jurisdiction of such civil or criminal cause is held, so far as 
the same is not inconsistent with the Constitution and laws of the United 
States, shall be extended to and govern the said courts in the trial and dis-
position of the cause . . . .” 42 U. S. C. § 1988.
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The practice of seeking state-law analogies for particular 
§ 1983 claims bred confusion and inconsistency in the lower 
courts and generated time-consuming litigation. Some courts 
found analogies in common-law tort, others in contract law, 
and still others in statutory law.3 Often the result had less 
to do with the general nature of § 1983 relief than with coun-
sel’s artful pleading and ability to persuade the court that 
the facts and legal theories of a particular § 1983 claim resem-
bled a particular common-law or statutory cause of action. 
Consequently, plaintiffs and defendants often had no idea 
whether a federal civil rights claim was barred until a court 
ruled on their case. Predictability, a primary goal of stat-
utes of limitations, was thereby frustrated.

In Wilson, we sought to end this “conflict, confusion and 
uncertainty.” 471 U. S., at 266. Recognizing the problems 
inherent in the case-by-case approach, we determined that 42 
U. S. C. §1988 requires courts to borrow and apply to all 
§ 1983 claims the one most analogous state statute of limita-
tions. Ibid. See id., at 275 (“[F]ederal interests in uniform-
ity, certainty, and the minimization of unnecessary litigation 
all support the conclusion that Congress favored this simple 
approach”); see also id., at 272 (“[A] simple, broad charac-
terization of all § 1983 claims best fits the statute’s remedial 
purpose”). We concluded, based upon the legislative history 
of § 1983 and the wide array of claims now embraced by that 
provision, that § 1983 “confer[s] a general remedy for injuries 
to personal rights.” Id., at 278. Because “§ 1983 claims are 
best characterized as personal injury actions,” we held that a 

3 See Shapiro, Choosing the Appropriate State Statute of Limitations 
for Section 1983 Claims After Wilson v. Garcia: A Theory Applied to 
Maryland Law, 16 Balt. L. Rev. 242, 251-256 (1987) (describing different 
approaches to determining the appropriate statute of limitations for § 1983 
actions); Note, Retroactive Application of Wilson v. Garcia: Continued 
Confusion to a Troubled Topic, 44 Wash. & Lee L. Rev. 135, 135, n. 4 
(1987) (same); Comment, Statutes of Limitations in Federal Civil Rights 
Litigation, 1976 Ariz. S. L. J. 97, 116-126 (same).
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State’s personal injury statute of limitations should be ap-
plied to all § 1983 claims. Id., at 280.

As the instant case indicates, Wilson has not completely 
eliminated the confusion over the appropriate limitations pe-
riod for § 1983 claims. In States where one statute of limita-
tions applies to all personal injury claims, Wilson supplies a 
clear answer. Courts considering §1983 claims in States 
with multiple statutes of limitations for personal injury ac-
tions, however, have differed over how to determine which 
statute applies.4 Several Courts of Appeals have held that 
the appropriate period is that which the State assigns to cer-
tain enumerated intentional torts. These courts have rea-
soned that intentional torts are most closely analogous to the 
claims Congress envisioned being brought under the Civil 
Rights Act, and to the paradigmatic claims brought today 
under § 1983.5 Other Courts of Appeals, by contrast, have 

4 See Preuit & Mauldin v. Jones, 474 U. S. 1105, 1108 (1986) (Whit e , 
J., dissenting from denial of certiorari) (“[C]onflicting principles . . . have 
determined the statutes of limitations chosen for § 1983 actions in the 
Tenth Circuit on the one hand and the Fifth and Eleventh Circuits on the 
other”); Wilson, 471 U. S., at 286-287 (O’Conn or , J., dissenting) (antici-
pating dilemma facing courts in States with more than one statute of limita-
tions for personal injury claims).

5 See, e. g., Mulligan v. Hazard, 777 F. 2d 340 (CA6 1985) (selecting 
Ohio statute of limitations for libel, slander, assault, battery, malicious 
prosecution, false imprisonment, and malpractice, and rejecting statute of 
limitations for bodily injury or for injury to the rights of the plaintiff not 
enumerated elsewhere), cert, denied, 476 U. S. 1174 (1986); Gates v. 
Spinks, 771 F. 2d 916 (CA5 1985) (selecting Mississippi statute of limita-
tions for most intentional torts, and rejecting statute for causes of action 
not otherwise provided for), cert, denied, 475 U. S. 1065 (1986); Jones v. 
Preuit & Mauldin, 763 F. 2d 1250, 1254 (CA11 1985) (selecting Alabama 
statute of limitations for actions for “ ‘any trespass to person or liberty, 
such as false imprisonment or assault and battery,’ ” and rejecting statute 
for “ ‘any injury to the person or rights of another not arising from contract 
and not specifically enumerated in this section’ ”), cert, denied, 474 U. S. 
1105 (1986). The Fifth and Sixth Circuits, however, on several occasions 
have departed from this approach. See, e. g., Kline v. North Texas State 
Univ., 782 F. 2d 1229 (CA5 1986) (selecting Texas statute of limitations for 
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endorsed the use of the state residuary statute of limitations 
for § 1983 actions. These courts have observed that § 1983 
embraces a broad array of actions for injury to personal 
rights, and that the intentional tort is therefore too narrow 
an analogy to a § 1983 claim.6 The Court of Appeals for the 
Second Circuit followed this second approach when it con-
cluded that New York’s statute of limitations for certain enu-
merated intentional torts did not reflect the diversity of 
§ 1983 claims.

B
In choosing between the two alternatives endorsed by the 

Courts of Appeals—the intentional torts approach and the 
general or residual personal injury approach—we are mindful 
that ours is essentially a practical inquiry. Wilson, 471 
U. S., at 272. Our decision in Wilson that one “simple broad 
characterization” of all § 1983 actions was appropriate under 
§ 1988 was, after all, grounded in the realization that the po-

injury done to the person of another); Carroll v. Wilkerson, 782 F. 2d 44, 
45 (CA6) (per curiam) (selecting Michigan general personal injury statute 
of limitations), cert, denied sub nom. County of Wayne v. Wilkerson, 479 
U. S. 923 (1986).

6 See, e. g., Meade v. Grubbs, 841 F. 2d 1512, 1523-1524, and 1524, 
n. 11 (CA10 1988) (selecting Oklahoma statute of limitations for “ ‘injury to 
the rights of another, not arising on contract and not hereinafter enumer-
ated,’” and rejecting statute for assault or battery); Banks v. Chesapeake
& Potomac Tel. Co., 256 U. S. App. D. C. 22, 33, 802 F. 2d 1416, 1427 
(1986) (stating in dicta that it “might well” apply District of Columbia stat-
ute of limitations for claims not otherwise provided for and rejecting stat-
ute for libel, slander, assault, battery, mayhem, wounding, malicious pros-
ecution, false arrest, or false imprisonment); Small v. Inhabitants of 
Belfast, 796 F. 2d 544, 546-547 (CAI 1986) (selecting Maine’s statute of 
limitations for “ ‘[a]ll civil actions . . . except as otherwise specifically pro-
vided,’” and rejecting statute for assault and battery, false imprisonment, 
slander, libel, and medical malpractice); McKay v. Hammock, 730 F. 2d 
1367, 1370 (CA10 1984) (en banc) (selecting Colorado statute of limitations 
for “ ‘[a]ll other actions of every kind for which no other period of limitation 
is provided by law,’” and rejecting statutes for trespass and trespass on 
the case).
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tential applicability of different state statutes of limitations 
had bred chaos and uncertainty. Id., at 275; see also Bur-
nett v. Grattan, 468 U. S. 42, 50 (1984) (courts selecting a 
state statute of limitations for § 1983 actions must “tak[e] into 
account practicalities that are involved in litigating federal 
civil rights claims”); accord, Felder v. Casey, 487 U. S. 131 
(1988). Thus, our task today is to provide courts with a rule 
for determining the appropriate personal injury limitations 
statute that can be applied with ease and predictability in all 
50 States.

A rule endorsing the choice of the state statute of limita-
tions for intentional torts would be manifestly inappropriate. 
Every State has multiple intentional tort limitations provi-
sions, carving up the universe of intentional torts into differ-
ent configurations. In New York, for example, §215(3), the 
intentional tort statute endorsed by petitioners, covers eight 
enumerated torts. See supra, at 237. But different provi-
sions cover other specified intentional torts. Malpractice ac-
tions are governed by one provision; certain veterans’ claims, 
by another.7 In Michigan, separate statutes of limitations 
govern “assault, battery, or false imprisonment,” Mich. 
Comp. Laws §600.5805(2) (1979), “malicious prosecution,” 

7 See N. Y. Civ. Prac. Law § 214(6) (McKinney Supp. 1988) (3-year stat-
ute of limitations covers all malpractice claims not provided for in § 214-a); 
§ 214-a (2V2-year statute of limitations for all medical, dental, and podiatric 
malpractice torts); § 214-b (2-year statute of limitations for Vietnam veter-
ans’ claims of exposure to phenoxy herbicides, commonly known as Agent 
Orange). Thus, it is irrelevant that courts have construed § 215(3) to pro-
vide the appropriate limitations period for a few intentional torts that are 
not enumerated in that statute, see, e. g., Koster v. Chase Manhattan 
Bank, 609 F. Supp. 1191, 1198 (SDNY 1985) (construing §215(3) to cover 
intentional infliction of emotional distress); Rio v. Presbyterian Hospital in 
City of New York, 561 F. Supp. 325, 328 (SDNY 1983) (construing § 215(3) 
to cover intentional interference with contractual relations); Hansen v. 
Petrone, 124 App. Div. 2d 782, 508 N. Y. S. 2d 500 (1986) (mem.) (constru-
ing § 215(3) to cover abuse of process and intentional infliction of emotional 
distress); accord, 2 Carmody-Wait 2d § 13.74 (1965); 35 N. Y. Jur., Limita-
tions and Laches § 35, pp. 527-528 (1964).
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§600.5805(3), “libel or slander,” §600.5805(7), and “all other 
actions to recover damages for the death of a person or for 
injury to a person . . . ,” §600.5805(8). In Ohio, separate 
provisions govern “bodily injury,” Ohio Rev. Code Ann. 
§ 2305.10 (Supp. 1987), “libel, slander, malicious prosecution, 
or false imprisonment,” §2305.11, and “assault or battery,” 
§2305.111. Similarly, in Pennsylvania, separate provisions 
govern “libel, slander or invasion of privacy,” 42 Pa. Cons. 
Stat. § 5523(1) (1988), “assault, battery, false imprisonment, 
false arrest, malicious prosecution or malicious abuse of proc-
ess,” § 5524(1), “injuries to the person or for the death of an 
individual caused by the wrongful act or neglect or unlawful 
violence or negligence of another,” § 5524(2), and “[a]ny other 
action or proceeding to recover damages for injury to person 
or property which is founded on negligent, intentional, or 
otherwise tortious conduct.” §5524(7). Were we to call 
upon courts to apply the state statute of limitations govern-
ing intentional torts, we would succeed only in transferring 
the present confusion over the choice among multiple per-
sonal injury provisions to a choice among multiple intentional 
tort provisions.8

8 The following nonexhaustive list illustrates the frequency with which 
States have enacted multiple statutes of limitations governing intentional 
torts. See, e. g., Ala. Code § § 6-2-34 (1) (1977) (six years “for any trespass 
to person or liberty, such as false imprisonment or assault and battery”); 
Ala. Code §§ 6-2-38 (h), (i), (k), (1) (Supp. 1987) (two years for malicious 
prosecution, libel or slander, seduction, or any injury to the person, or 
rights of another not arising from contract and not specifically enumer-
ated); Alaska Stat. Ann. § 09.10.070 (1983) (two years for libel, slander, as-
sault, battery, seduction, false imprisonment); § 09.10.055 (six years for in-
juries resulting from construction-related torts); Ariz. Rev. Stat. Ann. 
§ 12-541 (1982) (one year for malicious prosecution, false imprisonment, or 
injuries done to character or reputation of another by libel or slander, se-
duction); Ariz. Rev. Stat. Ann. § 12-542(2) (Supp. 1988) (two years for “in-
juries done to the person of another”); Ariz. Rev. Stat. Ann. § 12-551 
(1982) (two years for injuries resulting from product liability); Ark. Code 
Ann. § 16-56-104 (1987) (one year for special actions on the case, criminal 
conversation, alienation of affection, assault and battery, false imprison-
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In marked contrast to the multiplicity of state intentional 
tort statutes of limitations, every State has one general or re-
sidual statute of limitations governing personal injury ac-

ment, slander, libel with special damages); § 16-56-105 (three years for 
libel); § 16-56-106 (18 months for medical malpractice); § 16-56-112(b)(2) 
(five years for injuries resulting from construction-related torts); Cal. Civ. 
Proc. Code Ann. § 340 (West Supp. 1988) (one year for libel, slander, as-
sault, battery, false imprisonment, seduction, injury, or death from wrong-
ful act or neglect); § 340.1 (three years for actions based on incestuous rela-
tionship with a minor); Cal. Civ. Proc. Code Ann. § 340.2 (West 1982) (one 
year for asbestos-related torts); §340.5 (three years for medical malprac-
tice); § 340.6 (one year for attorney malpractice); Cal. Civ. Code Ann. § 29 
(West 1982) (six years for injuries to “[a] child conceived, but not yet 
born”); Colo. Rev. Stat. § 13-80-102(a) (1987) (two years for “[t]ort actions, 
including but not limited to actions for negligence, trespass, malicious 
abuse of process, malicious prosecution, outrageous conduct, interference 
with relationships”); Colo. Rev. Stat. § 13-80-102.5 (Supp. 1988) (two 
years for medical malpractice); Colo. Rev. Stat. § 13-80-103(a) (1987) (one 
year for assault, battery, false imprisonment, false arrest, libel, slander); 
D. C. Code § 12-301(4) (1981) (one year for libel, slander, assault, battery, 
false imprisonment, mayhem, wounding, malicious prosecution, false ar-
rest); § 12-301(8) (three years for actions not otherwise prescribed); Fla. 
Stat. § 95. ll(3)(o) (1987) (four years for assault, battery, false arrest, mali-
cious prosecution, malicious interference, false imprisonment, or any other 
intentional tort, except as provided elsewhere); § 95.11(3)(p) (four years for 
actions not specifically provided for); §95.11(4)(b) (two years for medical 
and professional malpractice and wrongful death); Ga. Code Ann. § 9-3-33 
(1982) (one year for injury to reputation; two years for injury to the person; 
four years for injury to the person involving a loss of consortium); Haw. 
Rev. Stat. § 657-4 (1985) (two years for libel or slander); Haw. Rev. Stat. 
§ 657-7.3 (Supp. 1987) (two to six years for medical torts depending on time 
of discovery of the injury); Ill. Rev. Stat., ch. 110,1113-201 (1984) (one year 
for libel, slander, or publication of matter violating right of privacy); 
1113-202 (two years for false imprisonment, malicious prosecution, abduc-
tion, or seduction, criminal conversation); Kan. Stat. Ann. § 60-513(a)(4) 
(Supp. 1987) (two years for “injury to the rights of another, not arising on 
contract, and not herein enumerated”); Kan. Stat. Ann. §60-514 (1983) 
(one year for libel, slander, assault, battery, malicious prosecution, or false 
imprisonment); Ky. Rev. Stat. Ann. § 413.120(6) (Baldwin 1988) (five years 
for “injury to the rights of the plaintiff, not arising on contract and not oth-
erwise enumerated”); § 413.135 (five years for injury resulting from con-
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tions. Some States have a general provision which applies 
to all personal injury actions with certain specific excep-
tions.9 Others have a residual provision which applies to all

struction of improvements to real estate); §§ 413.140(l)(d)-(e) (one year for 
libel, slander, and malpractice); Me. Rev. Stat. Ann., Tit. 14, §752 (1980) 
(six years for civil actions except as otherwise specifically provided); 
§ 752(A) (four years for malpractice by design professionals); § 752(B) (two 
years for injuries suffered during “participation in skiing or hang-gliding or 
the use of a tramway associated with skiing or hang-gliding”); Me. Rev. 
Stat. Ann., Tit. 14, §752-C (Supp. 1988) (six years for actions based on 
sexual act with a minor); § 753 (two years for assault and battery, false 
imprisonment, slander, libel); Md. Cts. & Jud. Proc. Code Ann. §5-101 
(1984) (three years for all civil actions); § 5-105 (one year for assault, bat-
tery, libel, slander); § 5-108 (20 years for injury to person occurring after 
improvement to realty); Md. Cts. & Jud. Proc. Code Ann. § 5-109 (Supp. 
1988) (five years for medical torts); Mass. Gen. Laws § 260:2A (1986) (three 
years for tort actions except as otherwise provided for); §260:4 (three 
years for assault, battery, false imprisonment, slander, libel, and malprac-
tice); Mo. Rev. Stat. § 516.120(1) (1986) (five years for all liabilities “except 
where a different time is herein limited”); § 516.140 (two years for libel, 
slander, assault, battery, false imprisonment, criminal conversation, and 
malicious prosecution); Neb. Rev. Stat. § 25-207(3) (1985) (four years for 
“injury to the rights of the plaintiff, not arising on contract, and not herein-
after enumerated”); § 25-208 (one year for libel, slander, assault and bat-
tery, false imprisonment, and malicious prosecution); Nev. Rev. Stat. 
§ 11.190(4)(c) (1987) (two years for libel, slander, assault, battery, false 
imprisonment, and seduction); § 11.190(4)(e) (two years for injuries to or 
death of a person caused by the wrongful act or neglect of another); N. J. 
Stat. Ann. §2A:14-1 (West 1987) (six years for any tortious injury to the 
rights of another not stated elsewhere); § 2A:14-2 (two years for injury to 
the person caused by the wrongful act, neglect, or default of any person); 
§2A:14-3 (one year for libel or slander); N. C. Gen. Stat. § 1-52(5) (1988) 
(three years for “any other injury to the person or rights of another, not 
arising on contract and not hereafter enumerated”); § 1-54 (one year for 
libel, slander, assault, battery, or false imprisonment); N. D. Cent. Code 
§ 28-01-16(5) (Supp. 1987) (six years for injury to the person or rights of 
another not arising under contract, when not otherwise expressly pro-
vided); N. D. Cent. Code § 28-01-18(1) (1974) (one year for libel, slander, 
assault, battery, or false imprisonment); N. D. Cent. Code § 28-01-18(4) 
(Supp. 1987) (two years for injuries done to the person of another, when

[Footnote 9 is on p. 2^8]
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actions not specifically provided for, including personal injury 
actions.10 Whichever form they take, these provisions are 
easily identifiable by language or application. Indeed, the 

death ensues); Okla. Stat., Tit. 12, §95 (Third) (1981) (two years “for in-
jury to the rights of another, not arising on contract, and not hereinafter 
enumerated”); § 95 (Fourth) (one year for libel, slander, assault, battery, 
malicious prosecution, or false imprisonment); R. I. Gen. Laws § 9-l-14(a) 
(1985) (one year for slander); § 9-l-14(b) (three years for injuries to the 
person); R. I. Gen. Laws § 9-1-14.1 (Supp. 1988) (three years for malprac-
tice); R. I. Gen. Laws §9-1-14.2 (1985) (three years for Agent Orange- 
related torts); S. C. Code § 15-3-530(5) (Supp. 1987) (six years for criminal 
conversation or “for any other injury to the person or rights of another, not 
arising on contract, not hereinafter enumerated”); S. C. Code § 15-3-550(1) 
(1977) (two years for libel, slander, assault, battery, or false imprison-
ment); S. D. Codified Laws § 15-2-13(5) (1984) (six years for “criminal con-
versation or for any other injury to the rights of another not arising on con-
tract and not otherwise specifically enumerated”); § 15-2-14.1 (two years 
for medical malpractice); § 15-2-15(1) (two years for libel, slander, assault, 
battery, or false imprisonment); Tex. Civ. Prac. & Rem. Code Ann. 
§ 16.002 (1980) (one year for malicious prosecution, libel, slander, or breach 
of promise of marriage); § 16.003 (two years for “personal injury”); Utah 
Code Ann. § 78-12-25(3) (Supp. 1988) (four years for “action for relief not 
otherwise provided for by law”); Utah Code Ann. § 78-12-28(2) (1987) (two 
years for death caused by wrongful act or neglect); Utah Code Ann. 
§ 78-12-29(4) (Supp. 1988) (one year for libel, slander, assault, battery, 
false imprisonment, or seduction); Va. Code §8.01-243A (Supp. 1988) (two 
years for personal injuries unless otherwise provided for); Va. Code 
§8.01-244 (1984) (two years for wrongful death); §8.01-248 (one year for 
“personal action, for which no limitation is otherwise prescribed”); Wash. 
Rev. Code §4.16.080(2) (1987) (three years “for injury to the person or 
rights of another not hereinafter enumerated”); § 4.16.100(1) (two years for 
libel, slander, assault, assault and battery, or false imprisonment); Wash. 
Rev. Code §4.16.340 (Supp. 1988) (three years for intentional conduct 
brought by any person for recovery of damages for injury suffered as a re-
sult of childhood sexual abuse); §4.16.350 (three years for torts involving 
medical malpractice); Wis. Stat. § 893.54 (1985-1986) (three years for inju-
ries to the person); § 893.55 (three years for medical malpractice); § 893.57 
(two years for libel, slander, assault, battery, false imprisonment, or 
“other intentional tort”); § 893.585 (three years for sexual exploitation by a 
therapist); Wis. Stat. § 893.587 (Supp. 1988) (three years for incest-related 

[Footnote 10 is on p. 2^8]
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very idea of a general or residual statute suggests that each 
State would have no more than one. Potential § 1983 plain-
tiffs and defendants therefore can readily ascertain, with lit-
tle risk of confusion or unpredictability, the applicable limita-
tions period in advance of filing a § 1983 action.

Petitioners’ argument that courts should borrow the inten-
tional tort limitations periods because intentional torts are 
most analogous to § 1983 claims fails to recognize the enor-
mous practical disadvantages of such a selection. Moreover, 
this analogy is too imprecise to justify such a result. In Wil-
son, we expressly rejected the practice of drawing narrow 
analogies between § 1983 claims and state causes of action. 
471 U. S., at 272. We explained that the Civil Rights Acts 
provided

“[a] unique remedy makfing] it appropriate to accord the 
statute ‘a sweep as broad as its language.’ Because the 
§ 1983 remedy is one that can ‘override certain kinds of 
state laws,’ Monroe v. Pape, 365 U. S. 167, 173 (1961), 
and is, in all events, ‘supplementary to any remedy any 
State might have,’ McNeese v. Board of Education, 373 
U. S. 668, 672 (1963), it can have no precise counterpart 
in state law. Monroe v. Pape, 365 U. S., at 196, n. 5 
(Harlan, J., concurring). Therefore, it is ‘the purest co-
incidence,’ ibid., when state statutes or the common law 
provide for equivalent remedies; any analogies to those

torts); Wyo. Stat. § l-3-105(a)(iv)(C) (1988) (four years for “injury to the 
rights of the plaintiff, not arising on contract and not herein enumerated”); 
§ l-3-105(a)(v) (one year for libel, slander, assault, battery, malicious pros-
ecution, and false imprisonment).

9 See, e. g., Ala. Code § 6-2-38(1) (Supp. 1988) (“[A]ny injury to the per-
son or rights of another not arising from contract and not specifically enu-
merated”); N. C. Gen. Stat. § 1-52(5) (1988) (“[A]ny other injury to the 
person or rights of another, not arising on contract and not hereafter 
enumerated”).

10 See, e. g., D. C. Code §12-301(8) (1981) (actions not otherwise pre-
scribed); Colo. Rev. Stat. § 13-80-102(i) (1987) (“All other actions of every 
kind for which no other period of limitation is provided”). 
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causes of action are bound to be imperfect.” Ibid, (foot-
notes omitted).

The intentional tort analogy is particularly inapposite in 
light of the wide spectrum of claims which § 1983 has come to 
span. In Wilson, we noted that claims brought under § 1983 
include

“discrimination in public employment on the basis of race 
or the exercise of First Amendment rights, discharge or 
demotion without procedural due process, mistreatment 
of schoolchildren, deliberate indifference to the medical 
needs of prison inmates, the seizure of chattels without 
advance notice or sufficient opportunity to be heard.” 
Id., at 273 (footnotes omitted).

See also id., at 273, n. 31; Blackmun, Section 1983 and Fed-
eral Protection of Individual Rights—Will the Statute Re-
main Alive or Fade Away?, 60 N. Y. U. L. Rev. 1, 19-20
(1985).  Many of these claims bear little if any resemblance 
to the common-law intentional tort. See Felder v. Casey, 
487 U. S., at 146, n. 3. Even where intent is an element 
of a constitutional claim or defense, the necessary intent 
is often different from the intent requirement of a related 
common-law tort. E. g., Hustler Magazine n . Falwell, 485 
U. S. 46, 53 (1988) (distinguishing constitutional “malice” in 
the First Amendment context from common-law “malice”). 
Given that so many claims brought under § 1983 have no pre-
cise state-law analog, applying the statute of limitations for 
the limited category of intentional torts would be inconsistent 
with § 1983’s broad scope.  We accordingly hold that where 11

11 The analogy to intentional torts also reflects a profound misunder-
standing of § 1983’s history. Section 1983 was the product of congressional 
concern about the Ku Klux Klan-sponsored campaign of violence and de-
ception in the South, which was “denying decent citizens their civil and po-
litical rights.” Wilson, 471 U. S., at 276; see also Briscoe v. LaHue, 460 
U. S. 325, 336-340 (1983). Although these violent acts often resembled 
the torts of assault, battery, false imprisonment, and misrepresentation,
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state law provides multiple statutes of limitations for per-
sonal injury actions, courts considering § 1983 claims should 
borrow the general or residual statute for personal injury 
actions.* 12

§ 1983 was not directed at the perpetrators of these deeds as much as at the 
state officials who tolerated and condoned them.
“While one main scourge of the evil—perhaps the leading one—was the Ku 
Klux Klan, the remedy created [§ 1983] was not a remedy against it or its 
members but against those who representing a State in some capacity were 
unable or unwilling to enforce a state law.” Monroe v. Pape, 365 U. S. 
167, 175-176 (1961) (emphasis in original; footnote omitted).
See also 'Wilson, supra, at 276; Parratt v. Taylor, 451 U. S. 527, 534 (1981) 
(“Nothing in the language of § 1983 or its legislative history limits the stat-
ute solely to intentional deprivations of constitutional rights”).

The intentional tort analogy also inadequately reflects the state of tort 
law at the time the Civil Rights Act was enacted. Almost all States had 
two types of personal injury claims: trespass and trespass or action on the 
case. J. K. Angell, Limitations of Actions at Law 13-14, 311-319 (1869); 
H. F. Buswell, Statute of Limitations and Adverse Possession 307-308 
(1889). Trespass claims covered direct injury and action on the case indi-
rect injury. W. Keeton, D. Dobbs, R. Keeton, & D. Owen, Prosser and 
Keeton, Law of Torts 29-30 (5th ed. 1984). The paradigmatic § 1983 claim 
in 1871 involved a victim of violence or harassment who sued state officials 
for failing to prevent the harm; involving indirect injury, it would have 
been covered by the action on the case doctrine, including the relevant 
statute of limitations. Because most States have replaced action on the 
case with the general personal injury or residual provisions, and trespass 
with specialized intentional tort provisions, history supports the applica-
tion of the former to § 1983 claims.

12 Our decision today is fully consistent with Wilson’s rejection of a state 
residual, or “catchall,” limitations provision as the appropriate one for 
§1983 actions. 471 U. S., at 278. In Wilson, we rejected recourse to 
such provisions in the first instance, a position we continue to embrace. 
Courts should resort to residual statutes of limitations only where state 
law provides multiple statutes of limitations for personal injury actions and 
the residual one embraces, either explicitly or by judicial construction, un-
specified personal injury actions. See, e. g., Small v. Inhabitants of Bel-
fast, 796 F. 2d 544 (CAI 1986) (construing Maine’s catchall statute as the 
general personal injury provision); Alley v. Dodge Hotel, 163 U. S. App. 
D. C. 320, 501 F. 2d 880 (1974) (per curiam) (construing District of Colum-
bia’s catchall statute as the general personal injury provision).
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III
The Court of Appeals therefore correctly applied New 

York’s 3-year statute of limitations governing general per-
sonal injury actions to respondent Okure’s claim.13 Our deci-
sion in Wilson promised an end to the confusion over what 
statute of limitations to apply to § 1983 actions; with today’s 
decision, we hope to fulfill Wilson’s promise. Accordingly, 
the judgment of the Court of Appeals is

Affirmed.

18 Because we hold that the Court of Appeals correctly borrowed New 
York’s 3-year general personal injury statute of limitations, we need not 
address Okure’s argument that applying a 1-year limitations period to 
§ 1983 actions would be inconsistent with federal interests. See Burnett v. 
Grattan, 468 U. S. 42, 61 (1984) (Reh n qu ist , J., dissenting) (before bor-
rowing a state statute of limitations and applying it to § 1983 claims, a court 
must ensure that it “afford[s] a reasonable time to the federal claimant”).
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GOLDBERG ET al . v . SWEET, DIRECTOR, ILLINOIS 
DEPARTMENT OF REVENUE, ET AL.

APPEAL FROM THE SUPREME COURT OF ILLINOIS

No. 87-826. Argued October 12, 1988—Decided January 10, 1989*

In light of recent technological changes creating billions of possible elec-
tronic paths that an interstate telephone call can take from one point to 
another, which paths are often indirect, typically bear no relation to 
state boundaries, and are virtually impossible to trace and record, Illi-
nois passed its Telecommunications Excise Tax Act (Tax Act), which, 
inter alia, imposes a 5% tax on the gross charges of interstate telecom-
munications originated or terminated in the State and charged to an Illi-
nois service address, regardless of where a particular call is billed or 
paid; provides a credit to any taxpayer upon proof that another State has 
taxed the same call; and requires telecommunications retailers, like ap-
pellant GTE Sprint Communications Corporation (Sprint), to collect the 
tax from consumers. The Illinois trial court held that the tax violates 
the Commerce Clause of the Federal Constitution in a class action 
brought by appellant Illinois residents, who were subject to and paid the 
tax, against appellee Director of the State’s Department of Revenue and 
various long-distance telephone carriers, including Sprint, which cross-
claimed against the Director. However, the State Supreme Court re-
versed, ruling that the tax satisfies the four-pronged test set forth in 
Complete Auto Transit, Inc. v. Brady, 430 U. S. 274, and its progeny, 
for determining compliance with the Commerce Clause. All parties con-
cede in this Court that the tax satisfies the first prong of the Complete 
Auto test; i. e., it is applied to an activity having a substantial nexus 
with Illinois.

Held: The Illinois tax does not violate the Commerce Clause, since it satis-
fies the final three prongs of the Complete Auto test. Pp. 259-267.

(a) The tax is fairly apportioned. It is internally consistent, since it is 
so structured that if every State were to impose an identical tax on only 
those interstate phone calls which are charged to an in-state service ad-
dress, only one State would tax each such call and, accordingly, no multi-
ple taxation would result. The tax is also externally consistent even 
though it is assessed on the gross charges of an interstate activity, since

♦Together with No. 87-1101, GTE Sprint Communications Corp. v. 
Sweet, Director, Illinois Department of Revenue, et al., also on appeal 
from the same court.
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it is reasonably limited to the in-state business activity which triggers 
the taxable event in light of its practical or economic effects on interstate 
activity. Because it is assessed on the individual consumer, collected by 
the retailer, and accompanies the retail purchase of an interstate call, the 
tax’s economic effect is like that of a sales tax, such that it reasonably 
reflects the way that consumers purchase interstate calls and can per-
missibly be based on gross charges even though the retail purchase, 
which triggers simultaneous activity in several States, is not a purely 
local event. Moreover, the risk of multiple taxation is low, since only 
two types of States—a State like Illinois which taxes interstate calls 
billed to an in-state address and a State which taxes calls billed or paid in 
state—have a substantial enough nexus to tax an interstate call. In any 
event, actual multiple taxation is precluded by the Tax Act’s credit pro-
vision. Furthermore, an apportionment formula based on mileage or 
some other geographic division of interstate calls would produce insur-
mountable administrative and technical barriers, since such calls involve 
the intangible movement of electronic impulses through vast computer-
ized networks. Pp. 260-265.

(b) The tax does not discriminate against interstate commerce by allo-
cating a larger share of its burden to interstate calls, since that burden 
falls on in-state consumers rather than on out-of-state consumers, and 
since, unlike mileage on state highways, the exact path of thousands of 
electronic signals can neither be traced nor recorded. American Truck-
ing Assns., Inc. v. Scheiner, 483 U. S. 266, distinguished. Pp. 265-266.

(c) The tax is fairly related to services which the State provides to the 
benefit of taxpayers. Such services are not limited to those provided to 
telecommunications equipment used during interstate calls, but also in-
clude the ability to subscribe to telephone service and to own or rent 
telephone equipment at an address within the State, as well as police and 
fire protection and other general services. Pp. 266-267.

117 Ill. 2d 493, 512 N. E. 2d 1262, affirmed.

Mar sh all , J., delivered the opinion of the Court, in which Reh n qu ist , 
C. J., and Bre nn an , Whit e , Blac kmu n , and Ken n ed y , JJ., joined, in 
all but Part II-C of which Stev en s , J., joined, and in Parts I, II-A, II-D, 
and III of which O’Con no r , J., joined. Steven s , J., post, p. 268, and 
O’Conn or , J., post, p. 270, filed opinions concurring in part and concurring 
in the judgment. Sca lia , J., filed an opinion concurring in the judgment, 
post, p. 271.

Walter A. Smith, Jr., argued the cause for appellants. 
With him on the briefs for appellants Goldberg et al. were 
John G. Roberts, Jr., John G. Jacobs, and William G. Clark, 
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Jr. Laura DiGiantonio, Richard N. Wiley, and Robert L. 
Weinberg filed briefs for appellant GTE Sprint Communica-
tions Corp.

Andrew L. Frey argued the cause for appellees. On the 
brief were Neil F. Hartigan, Attorney General of Illinois, 
Robert J. Ruiz, Solicitor General, Terry F. Moritz, Special 
Assistant Attorney General, and Alan P. Solow A

Justic e  Mars hall  delivered the opinion of the Court.
In this appeal, we must decide whether a tax on interstate 

telecommunications imposed by the State of Illinois violates 
the Commerce Clause. We hold that it does not.

I
A

These cases come to us against a backdrop of massive tech-
nological and legal changes in the telecommunications indus-
try.1 Years ago, all interstate telephone calls were relayed 
through electric wires and transferred by human operators 
working switchboards. Those days are past. Today, a com-
puterized network of electronic paths transmits thousands of 
electronic signals per minute through a complex system of 
microwave radios, fiber optics, satellites, and cables. DOJ * 

t William C. Lane filed a brief for the National Taxpayers Union as 
amicus curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the National Con-
ference of State Legislatures et al. by Benna Ruth Solomon, Joyce Holmes 
Benjamin, James F. Flug, and Martin Lobel; and for MCI Telecommuni-
cations Corp, by Frederic S. Lane, William T. Barker, and Walter Nagel.

'See, e. g., U. S. Dept, of Justice, The Geodesic Network: 1987 Report 
on Competition in the Telephone Industry (hereinafter DOJ Report) (dis-
cussing technological changes); Connecticut General Assembly, Final Re-
port of the Connecticut Telecommunications Task Force, Finance, Reve-
nue and Bonding Committee (1985) (discussing legal and technological 
changes); Council of State Policy & Planning Agencies, K. Case, State Tax 
Policy and the Telecommunications Industry, in The Challenge of Telecom-
munications State Regulatory and Tax Policies for a New Industry 33 (B. 
Dyer ed. 1986) (discussing changes in state taxation policies).
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Report 1.2-1.6, 1.8; Brief for MCI Telecommunications Cor-
poration as Amicus Curiae 2. When fully connected, this 
network offers billions of paths from one point to another. 
DOJ Report 1.18. When a direct path is full or not working 
efficiently, the computer system instantly activates another 
path. Signals may even change paths in the middle of a tele-
phone call without perceptible interruption. Brief for Na-
tional Conference of State Legislatures et al. as Amici Cu-
riae 6. Thus, the path taken by the electronic signals is 
often indirect and typically bears no relation to state bound-
aries.2 The number of possible paths, the nature of the elec-
tronic signals, and the system of computerized switching 
make it virtually impossible to trace and record the actual 
paths taken by the electronic signals which create an individ-
ual telephone call.

The explosion in new telecommunications technologies and 
the breakup of the AT&T monopoly3 has led a number of 
States to revise the taxes they impose on the telecommu-
nications industry.4 In 1985, Illinois passed the Illinois 

2 A signal traveling from one microwave tower to another may pass 
through a State but never touch anything in it. A satellite transmission 
may leave a caller’s building, travel to outer space, and remain there until 
it is received by a satellite dish at the building housing the receiving 
party. Brief for National Conference of State Legislatures et al. as Amici 
Curiae 6.

8See United States v. American Tel. & Tel. Co., 552 F. Supp. 131 (DC 
1982), summarily aff’d sub nom. Maryland v. United States, 460 U. S. 
1001 (1983).

4 See, e. g., Ark. Code Ann. §26-52-301 (Supp. 1987); Fla. Stat. 
§212.05(l)(e) (Supp. 1988); Haw. Rev. Stat. §237-13(6) (Supp. 1987); 
Minn. Stat. §297A.O1 Subd. 3(f) (Supp. 1987); N. M. Stat. Ann. §7—9— 
56(C) (Supp. 1988); Ohio Rev. Code Ann. §5739.01 (B)(3)(f) (Supp. 1987); 
Okla. Stat., Tit. 68, § 1354(1)(D) (Supp. 1987); Tex. Tax Code Ann. 
§151.323 (Supp. 1988); Wash. Rev. Code §82.04.065 (1987); Wis. Stat. 
§ 77.51(14)(m) (1985-1986).

Some municipalities have begun to impose taxes on telephone calls. 
See, e. g., Greeley, Colorado, Ordinance, Tit. 4, §4.04.005 et seq. (1988);



256 OCTOBER TERM, 1988

Opinion of the Court 488 U. S.

Telecommunications Excise Tax Act (Tax Act), Ill. Rev. 
Stat., ch. 120, 51512001—2021 (1987). The Tax Act imposes a 
5% tax on the gross charge of interstate telecommunications 
(1) originated or terminated in Illinois, 5 2004, § 4 (hereinafter 
§ 4)5 and (2) charged to an Illinois service address, regardless 
of where the telephone call is billed or paid. 52002, §§2(a) 
and (b).6 The Tax Act imposes an identical 5% tax on intra-
state telecommunications. 5 2003, § 3. In order to prevent 
“actual multi-state taxation,” the Tax Act provides a credit to 
any taxpayer upon proof that the taxpayer has paid a tax in 
another State on the same telephone call which triggered the 
Illinois tax. 5 2004, § 4. To facilitate collection, the Tax Act 

Wheat Ridge, Colorado, Ordinance No. 630 (1985), Los Angeles, Califor-
nia, Ordinance No. 162586 (1987).

6 Section 4 states in part:
“A tax is imposed upon the act or privilege of originating in this State or 

receiving in this State interstate telecommunications by a person in this 
State at the rate of 5% of the gross charge for such telecommunications 
purchased at retail from a retailer by such person.”

“Gross charge” is defined as the amount paid for the telephone call, 
H2002, §§2(a) and (b), less charges for certain types of special equipment 
not at issue here. 512002, §§ 2(a)(l)-(5).

The Tax Act defines telecommunications broadly to include
“in addition to the meaning ordinarily and popularly ascribed to it, . . . 

without limitation, messages or information transmitted through use of 
local, toll and wide area telephone service; private line services; channel 
services; telegraph services; teletypewriter; computer exchange services; 
cellular mobile telecommunications service; specialized mobile radio; sta-
tionary two way radio; paging service; or any other form of mobile and por-
table one-way or two-way communications; or any other transmission of 
messages or information by electronic or similar means, between or among 
points by wire, cable, fiber-optics, laser, microwave, radio, satellite or sim-
ilar facilities.” 112002, § 2(b).

For the sake of simplicity, we use the terms “call” and “telephone call” to 
refer to these multifarious forms of telecommunications.

6 Although not defined in the Tax Act, we understand the term “service 
address” to mean the address where the telephone equipment is located 
and to which the telephone number is assigned. See 512002, §§2(b) 
and (h).
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requires telecommunications retailers, like appellant GTE 
Sprint Communications Corporation (Sprint), to collect the 
tax from the consumer who charged the call to his service ad-
dress. 1f 2005, § 5.

B
Eight months after the Tax Act was passed, Jerome Gold-

berg and Robert McTigue, Illinois residents who are subject 
to and have paid telecommunications taxes through their re-
tailers, filed a class action complaint in the Circuit Court of 
Cook County, Illinois. They named as defendants J. Thomas 
Johnson, Director of the Department of Revenue for the 
State of Illinois, (Director),7 and various long-distance tele-
phone carriers, including Sprint. The complaint alleged that 
§4 of the Tax Act violates the Commerce Clause of the 
United States Constitution.8 Sprint cross-claimed against 
the Director, seeking a declaration that the Tax Act is uncon-
stitutional under the Commerce Clause. The Director then 
filed a motion for summary judgment against Sprint and the 
other long-distance carriers. Sprint responded with a mo-
tion for summary judgment against the Director; Goldberg 
and McTigue, in turn, filed their own motion for summary 
judgment against both the Director and Sprint.

After briefing and a hearing, the trial court declared § 4 un-
constitutional. It found that Complete Auto Transit, Inc. v. 
Brady, 430 U. S. 274 (1977), and its progeny control this liti-
gation. Under the four-pronged test originated in Complete 
Auto, a state tax will withstand scrutiny under the Com-
merce Clause if “the tax is applied to an activity with 
a substantial nexus with the taxing State, is fairly appor-
tioned, does not discriminate against interstate commerce, 
and is fairly related to the services provided by the State.” 

7 Roger Sweet has since replaced J. Thomas Johnson as Director of the 
Department of Revenue.

8 Goldberg and McTigue also alleged that the Tax Act violates the Due 
Process and Equal Protection Clauses. They have abandoned these claims 
in this appeal. Brief for Appellants Goldberg and McTigue 9, n. 7.
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Id., at 279.9 In the view of the trial court, the Tax Act did 
not satisfy the last three prongs of the Complete Auto test 
because:

“Illinois is attempting to tax the entire cost of an in-
terstate act which takes place only partially in Illinois. 
This tax by its own terms is not fairly apportioned. It 
discriminates against interstate commerce and it is not 
related to services provided in Illinois. For all of these 
reasons the Act must fail.” Goldberg v. Johnson, No. 
85 CH 8081 (Cook County, Oct. 21, 1986), App. to Juris. 
Statement in No. 87-826, p. 24a.

The Illinois Supreme Court reversed, Goldberg v. John-
son, 117 Ill. 2d 493, 512 N. E. 2d 1262 (1987) (per curiam) 
despite its finding that the tax is “not an apportioned tax” 
because it “applies to the entirety of each and every inter-
state telecommunication.” Id., at 501, 512 N. E. 2d, at 
1266. The court reasoned that an unapportioned tax is “con-
stitutionally suspect” because of the risk of multiple taxation, 
ibid., but decided that the Tax Act adequately avoided this 
danger. With respect to interstate calls originating in Illi-
nois, the court noted that no other State could levy a tax on 
such calls. Id., at 502, 512 N. E. 2d, at 1266. As for calls 
terminating in Illinois and charged to an Illinois service ad-
dress, the court found that even though the tax created “a 
real risk of multiple taxation,” id., at 502, 512 N. E. 2d, at 
1267,10 that risk was eliminated by §4’s credit provision. 
Id., at 503, 512 N. E. 2d, at 1267.

As for discrimination, the third prong of the Complete 
Auto test, the court held that the Tax Act is constitutionally 
valid since a 5% tax is imposed on intrastate as well as in-

9 All parties conceded before the trial court, as they do here, that Illinois 
has a substantial nexus with the interstate telecommunications reached by 
the Tax Act.

10 A collect call is one example of a telephone call which originates in an-
other State but terminates in Illinois and is charged to an Illinois service 
address.
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terstate telecommunications. Turning to the fourth prong, 
the court held that the tax is fairly related to services pro-
vided by Illinois. The court explained that Illinois provided 
services and other benefits with respect to that portion of an 
interstate call occurring within the State, and that “the bene-
fits afforded by other States in facilitating the same inter-
state telecommunication are too speculative to override the 
substantial benefits extended by Illinois.” Id., at 504, 512
N. E. 2d, at 1267.

Having found that the Tax Act satisfied the requirements 
of Complete Auto, the Illinois Supreme Court concluded that 
it did not violate the Commerce Clause. Sprint, Goldberg, 
and McTigue appealed to this Court. We noted probable ju-
risdiction, 484 U. S. 1057 (1988), and now affirm.

II
A

This Court has frequently had occasion to consider whether 
state taxes violate the Commerce Clause. The wavering 
doctrinal lines of our pre-Complete Auto cases reflect the 
tension between two competing concepts: the view that inter-
state commerce enjoys a “free trade” immunity from state 
taxation; and the view that businesses engaged in interstate 
commerce may be required to pay their own way. Complete 
Auto, supra, at 278-279; see also American Trucking Assns., 
Inc. v. Scheiner, 483 U. S. 266, 281, 282, nn. 12, 13 (1987); 
Commonwealth Edison Co. n . Montana, 453 U. S. 609, 645 
(1981) (Blackm un , J., dissenting). Complete Auto sought 
to resolve this tension by specifically rejecting the view that 
the States cannot tax interstate commerce, while at the same 
time placing limits on state taxation of interstate commerce. 
430 U. S., at 288; see also Commonwealth Edison Co., 
supra, at 645.11 Since the Complete Auto decision we have

“In Complete Auto Transit, Inc. v. Brady, we overruled Spector 
Motor Service, Inc. v. O’Connor, 340 U. S. 602 (1951), which had pro-
hibited state taxation on the privilege of doing business within 
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applied its four-pronged test on numerous occasions.* 12 We 
now apply it to the Illinois tax.

B
As all parties agree that Illinois has a substantial nexus 

with the interstate telecommunications reached by the Tax 
Act, we begin our inquiry with apportionment, the second 
prong of the Complete Auto test. Appellants argue that 
the telecommunications tax is not fairly apportioned because 
Illinois taxes the gross charge of each telephone call. They 
interpret our prior cases, specifically Michigan-Wisconsin 
Pipe Line Co. v. Calvert, 347 U. S. 157 (1954), Central Grey-
hound Lines, Inc. v. Mealey, 334 U. S. 653 (1948), and West-
ern Live Stock v. Bureau of Revenue, 303 U. S. 250 (1938), to 
require Illinois to tax only a fraction of the gross charge of 
each telephone call based on the miles which the electronic 
signals traveled within Illinois as a portion of the total miles 
traveled. The Director, in turn, argues that Illinois appor-
tions its telecommunications tax by carefully limiting the 
type of interstate telephone calls which it reaches.

In analyzing these contentions, we are mindful that the 
central purpose behind the apportionment requirement is to

a State if the tax reached interstate commerce. In Complete Auto we 
rejected Spectors formalistic approach, stating that “[u]nder the present 
state of the law, the Spector rule, as it has come to be known, has no rela-
tionship to economic realities.” 430 U. S., at 279. We now seek to “ ‘es-
tablish a consistent and rational method of inquiry’ focusing on ‘the practi-
cal effect of a challenged tax.’ ” Commonwealth Edison Co. n . Montana, 
453 U. S. 609, 615 (1981) (quoting Mobil Oil Corp. v. Commissioner of 
Taxes of Vermont, 445 U. S. 425, 443 (1980)).

12 See, e. g., D. H. Holmes Co. v. McNamara, 486 U. S. 24 (1988) (use 
tax); Wardair Canada Inc. v. Florida Dept, of Revenue, 477 U. S. 1 (1986) 
(sales tax on fuel used in international commerce); Commonwealth Edison 
Co. v. Montana, supra (severance tax); Maryland y. Louisiana, 451 U. S. 
725 (1981) (use tax); Mobil Oil Corp. v. Commissioner of Taxes of Ver-
mont, 445 U. S. 425 (1980) (corporate income tax); Washington Dept, of 
Revenue v. Association of Washington Stevedoring Cos., 435 U. S. 734 
(1978) (business and occupation tax).
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ensure that each State taxes only its fair share of an inter-
state transaction. See, e. g., Container Corp, of America v. 
Franchise Tax Bd., 463 U. S. 159, 169 (1983). But “we have 
long held that the Constitution imposes no single [apportion-
ment] formula on the States,” id., at 164, and therefore have 
declined to undertake the essentially legislative task of estab-
lishing a “single constitutionally mandated method of tax-
ation.” Id., at 171; see also Moorman Mfg. Co. v. Bair, 437 
U. S. 267, 278-280 (1978). Instead, we determine whether 
a tax is fairly apportioned by examining whether it is in-
ternally and externally consistent. Scheiner, supra, at 285; 
Armco Inc. v. Hardesty, 467 U. S. 638, 644 (1984); Container 
Corp., supra, at 169-170.

To be internally consistent, a tax must be structured so 
that if every State were to impose an identical tax, no multi-
ple taxation would result. 463 U. S., at 169. Thus, the in-
ternal consistency test focuses on the text of the challenged 
statute and hypothesizes a situation where other States have 
passed an identical statute. We conclude that the Tax Act is 
internally consistent, for if every State taxed only those in-
terstate phone calls which are charged to an in-state service 
address, only one State would tax each interstate telephone 
call.

Appellant Sprint argues that our decision in Armco dic-
tates a different standard. It contends that, under Armco, a 
court evaluating the internal consistency of a challenged tax 
must also compare the tax to the similar, but not identical, 
taxes imposed by other States. Sprint misreads Armco. If 
we were to determine the internal consistency of one State’s 
tax by comparing it with slightly different taxes imposed by 
other States, the validity of state taxes would turn solely 
on “the shifting complexities of the tax codes of 49 other 
States.” Armco, supra, at 645; see also Moorman, supra, at 
277, n. 12. In any event, to the extent that other States 
have passed tax statutes which create a risk of multiple tax-
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ation, we reach that issue under the external consistency 
test, to which we now turn.

The external consistency test asks whether the State has 
taxed only that portion of the revenues from the interstate 
activity which reasonably reflects the in-state component of 
the activity being taxed. Container Corp., supra, at 169- 
170. We thus examine the in-state business activity which 
triggers the taxable event and the practical or economic ef-
fect of the tax on that interstate activity. Appellants first 
contend that any tax assessed on the gross charge of an inter-
state activity cannot reasonably reflect in-state business ac-
tivity and therefore must be unapportioned. The Director 
argues that, because the Tax Act has the same economic ef-
fect as a sales tax, it can be based on the gross charge of 
the telephone call. See, e. g., McGoldrick v. Berwind-White 
Coal Mining Co., 309 U. S. 33, 58 (1940) (sales tax); cf. D. H. 
Holmes Co. v. McNamara, 486 U. S. 24, 31-32 (1988) (use 
tax); Tyler Pipe Industries, Inc. v. Washington Dept, of Rev-
enue, 483 U. S. 232, 251 (1987) (gross receipts).

We believe that the Director has the better of this argu-
ment. The tax at issue has many of the characteristics of a 
sales tax. It is assessed on the individual consumer, col-
lected by the retailer, and accompanies the retail purchase of 
an interstate telephone call. Even though such a retail pur-
chase is not a purely local event since it triggers simultaneous 
activity in several States, cf. McGoldrick, supra, at 58, the 
Tax Act reasonably reflects the way that consumers purchase 
interstate telephone calls.

The Director further contends that the Illinois telecom-
munications tax is fairly apportioned because the Tax Act 
reaches only those interstate calls which are (1) originated or 
terminated in Illinois and (2) charged to an Illinois service ad-
dress. Appellants Goldberg and McTigue, by contrast, raise 
the specter of many States assessing a tax on the gross 
charge of an interstate telephone call. Appellants have ex-
aggerated the extent to which the Tax Act creates a risk of
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multiple taxation. We doubt that States through which the 
telephone call’s electronic signals merely pass have a suffi-
cient nexus to tax that call. See United Air Lines, Inc. v. 
Mahin, 410 U. S. 623, 631 (1973) (State has no nexus to tax 
an airplane based solely on its flight over the State); North-
west Airlines, Inc. v. Minnesota, 322 U. S. 292, 302-304 
(1944) (Jackson, J., concurring) (same). We also doubt that 
termination of an interstate telephone call, by itself, provides 
a substantial enough nexus for a State to tax a call. See Na-
tional Bellas Hess, Inc. n . Department of Revenue of Illi-
nois, 386 U. S. 753 (1967) (receipt of mail provides insuffi-
cient nexus).

We believe that only two States have a nexus substantial 
enough to tax a consumer’s purchase of an interstate tele-
phone call. The first is a State like Illinois which taxes the 
origination or termination of an interstate telephone call 
charged to a service address within that State. The second 
is a State which taxes the origination or termination of an in-
terstate telephone call billed or paid within that State. See, 
e. g., Ark. Code Ann. §26-52-301(3) (Supp. 1987); Wash. 
Rev. Code §82.04.065(2) (1987).

We recognize that, if the service address and billing loca-
tion of a taxpayer are in different States, some interstate 
telephone calls could be subject to multiple taxation.13 This

13 Those taxpayers who split their billing and service addresses between 
two different States face a risk of multiple taxation on a limited number of 
their interstate telephone calls. For example, if a company’s Arkansas 
headquarters paid the telephone bills of its Illinois subsidiary, two state 
taxes would be paid on telephone calls made by the Illinois subsidiary to 
the head office or any other Arkansas location. Such calls would termi-
nate and be billed or paid in Arkansas, and they would also originate and be 
charged to an Illinois service address. Likewise, a collect call from the 
Arkansas headquarters to the Illinois subsidiary could be taxed in both 
States. The collect call would originate and be billed or paid in Arkansas, 
and it would also terminate and be charged to an Illinois service address. 
Noncollect calls from the Arkansas headquarters to the Illinois subsidiary 
would not, however, be captured by the Illinois Tax Act. Likewise, the
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limited possibility of multiple taxation, however, is not suffi-
cient to invalidate the Illinois statutory scheme. See Con-
tainer Corp., 463 U. S., at 171; Moorman, 437 U. S., at 272- 
273. To the extent that other States’ telecommunications 
taxes pose a risk of multiple taxation, the credit provision 
contained in the Tax Act operates to avoid actual multiple 
taxation. D. H. Holmes, supra, at 31 (“The . . . taxing 
scheme is fairly apportioned, for it provides a credit against 
its use tax for sales taxes that have been paid in other 
States”); see also Tyler Pipe, supra, at 245, n. 13.

It should not be overlooked, moreover, that the external 
consistency test is essentially a practical inquiry. In previ-
ous cases we have endorsed apportionment formulas based 
upon the miles a bus, train, or truck traveled within the tax-
ing State.* 14 But those cases all dealt with the movement of 
large physical objects over identifiable routes, where it was 
practicable to keep track of the distance actually traveled 
within the taxing State. See, e. g., Central Greyhound, 334 
U. S., at 663 (“There is no dispute as to feasibility in appor-
tioning this tax”); see also Western Live Stock, 303 U. S., 
at 257. These cases, by contrast, involve the more intangi-
ble movement of electronic impulses through computerized 
networks. An apportionment formula based on mileage or 
some other geographic division of individual telephone calls 
would produce insurmountable administrative and technologi-

Arkansas statute would not tax interstate calls made by the Illinois subsid-
iary to States other than Arkansas.

14 Many of our Commerce Clause decisions concern state taxes on the 
movement of goods or the instrumentalities of interstate transportation. 
See, e. g., American Trucking Assns., Inc. v. Scheiner, 483 U. S. 266 
(1987) (trucks); Japan Line, Ltd. v. County of Los Angeles, 441 U. S. 434 
(1979) (cargo containers); Complete Auto Transit, Inc. v. Brady, 430 U. S. 
274 (1977) (motor carriers); Michigan-Wisconsin Pipe Line Co. v. Calvert, 
347 U. S. 157 (1954) (oil pipelines); Central Greyhound Lines, Inc. v. 
Mealey, 334 U. S. 653 (1948) (buses); cf. Western Live Stock v. Bureau of 
Revenue, 303 U. S. 250, 257 (1938) (tax on gross receipts of intrastate train 
travel is valid while a like tax on an interstate train travel is not).
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cal barriers. See Scheiner, 483 U. S., at 296 (apportionment 
does not require State to adopt a tax which would “pose gen-
uine administrative burdens”).15 We thus find it significant 
that Illinois’ method of taxation is a realistic legislative solu-
tion to the technology of the present-day telecommunications 
industry.16

In sum, we hold that the Tax Act is fairly apportioned. 
Its economic effect is like that of a sales tax, the risk of multi-
ple taxation is low, and actual multiple taxation is precluded 
by the credit provision. Moreover, we conclude that mileage 
or some other geographic division of individual telephone 
calls would be infeasible.

C
We turn next to the third prong of the Complete Auto test, 

which prohibits a State from imposing a discriminatory tax 
on interstate commerce. Appellants argue that irrespective 
of the identical 5% tax on the gross charge of intrastate tele-
phone calls, the Tax Act discriminates against interstate 
commerce by allocating a larger share of the tax burden to 
interstate telephone calls. They rely on Scheiner, where we 

15 Sprint alleges that it is “capable, administratively, of billing more than 
one state’s tax on a single interstate communication.” Brief for Appellant 
GTE Sprint Communications Corp. 4. This statement, however, tells us 
no more than that Sprint’s computerized billing system is capable of adding 
another line to consumers’ bills. Sprint does not explain, however, how it 
would keep track of and record the exact paths and in-state mileage of 
thousands of electronic impulses per minute.

“Years ago, we considered and rejected certain state taxes on inter-
state telecommunications. See, e. g., Cooney v. Mountain States Tel. & 
Tel. Co., 294 U. S. 384 (1935); Western Union Tel. Co. v. Pennsylvania, 
128 U. S. 39 (1888); Ratterman v. Western Union Tel. Co., 127 U. S. 411 
(1888); cf. Pensacola Tel. Co. v. Western Union Tel. Co., 96 U. S. 1 (1878) 
(because the telegraph industry is interstate commerce, Act of Congress 
pre-empts state regulation). These cases considered a telecommunica-
tions technology only distantly related to modern telecommunications tech-
nology and were decided in a pre-Complete Auto era when this Court held 
the view that interstate commerce itself could not be taxed. See n. 11, 
supra.
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stated that, “[i]n its guarantee of a free trade area among 
the States, . . . the Commerce Clause has a deeper meaning 
that may be implicated even though state provisions ... do 
not allocate tax burdens between insiders and outsiders in 
a manner that is facially discriminatory.” Scheiner, supra, 
at 281.

In Scheiner, we held that Pennsylvania’s flat taxes on the 
operation of all trucks on Pennsylvania highways imposed a 
disproportionate burden on interstate trucks, as compared 
with intrastate trucks, because the interstate trucks trav-
eled fewer miles per year on Pennsylvania highways. 483 
U. S., at 286. The Illinois tax differs from the flat taxes 
found discriminatory in Scheiner in two important ways. 
First, whereas Pennsylvania’s flat taxes burdened out-of- 
state truckers who would have difficulty effecting legislative 
change, the economic burden of the Illinois telecommunica-
tions tax falls on the Illinois telecommunications consumer, 
the insider who presumably is able to complain about and 
change the tax through the Illinois political process. It is 
not a purpose of the Commerce Clause to protect state resi-
dents from their own state taxes.

Second, whereas with Pennsylvania’s flat taxes it was pos-
sible to measure the activities within the State because truck 
mileage on state highways could be tallied, reported, and ap-
portioned, the exact path of thousands of electronic signals 
can neither be traced nor recorded. We therefore conclude 
that the Tax Act does not discriminate in favor of intrastate 
commerce at the expense of interstate commerce.

D
Finally, we reach the fourth prong of the Complete Auto 

test, namely, whether the Illinois tax is fairly related to 
the presence and activities of the taxpayer within the State. 
See D. H. Holmes, 486 U. S., at 32-34. The purpose of this 
test is to ensure that a State’s tax burden is not placed upon
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persons who do not benefit from services provided by the 
State. Commonwealth Edison, 453 U. S., at 627.

Appellants would severely limit this test by focusing solely 
on those services which Illinois provides to telecommunica-
tions equipment located within the State. We cannot accept 
this view. The tax which may be imposed on a particular in-
terstate transaction need not be limited to the cost of the 
services incurred by the State on account of that particular 
activity. Id., at 627, n. 16. On the contrary, “interstate 
commerce may be required to contribute to the cost of pro-
viding all governmental services, including those services 
from which it arguably receives no direct ‘benefit.’” Ibid. 
(emphasis in original). The fourth prong of the Complete 
Auto test thus focuses on the wide range of benefits provided 
to the taxpayer, not just the precise activity connected to the 
interstate activity at issue. Indeed, last Term, in D. H. 
Holmes, supra, at 32, we noted that a taxpayer’s receipt of 
police and fire protection, the use of public roads and mass 
transit, and the other advantages of civilized society satisfied 
the requirement that the tax be fairly related to benefits pro-
vided by the State to the taxpayer.

In light of the foregoing, we have little difficulty conclud-
ing that the Tax Act is fairly related to the benefits received 
by Illinois telephone consumers. The benefits that Illinois 
provides cannot be limited to those exact services provided 
to the equipment used during each interstate telephone call. 
Illinois telephone consumers also subscribe to telephone serv-
ice in Illinois, own or rent telephone equipment at an Illinois 
service address, and receive police and fire protection as well 
as the other general services provided by the State of Illinois.

Ill
For the reasons stated above, we hold that the telecom-

munications tax imposed by the Tax Act is consistent with 
the Commerce Clause. It is fairly apportioned, does not 
discriminate against interstate commerce, and is fairly re-
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lated to services which the State of Illinois provides to the 
taxpayer. The judgment of the Illinois Supreme Court is 
hereby

Affirmed.

Justic e Steve ns , concurring in part and concurring in 
the judgment.

My reasons for concluding that the Illinois tax does not 
discriminate against interstate commerce are different from 
those expressed in Part II-C of the Court’s opinion. Unlike 
the Court, I do not believe Illinois may discriminate among 
its own residents by placing a heavier tax on those who en-
gage in interstate commerce than on those who merely en-
gage in local commerce. See ante, at 266 (“It is not a pur-
pose of the Commerce Clause to protect state residents from 
their own state taxes”). In fact, such a holding is a clear de-
parture from our precedents. See, e. g., Tyler Pipe Indus-
tries, Inc. v. Washington Dept, of Revenue, 483 U. S. 232, 
240-248 (1987) (invalidating manufacturing tax that discrimi-
nated between in-state manufacturers that sold at wholesale 
in state and those that sold at wholesale out of state); Bac-
chus Imports, Ltd. v. Dias, 468 U. S. 263 (1984) (invalidating 
tax exemption for locally produced alcoholic beverages in 
case brought by local wholesalers); Boston Stock Exchange v. 
State Tax Comm’n, 429 U. S. 318, 333-334 (1977) (invalidat-
ing securities transfer tax that discriminated against those 
state residents who sold out of state rather than in state). 
Surely a state tax of 3% on the shipment of goods intrastate 
and of 5% on the shipment of goods interstate would violate 
the Commerce Clause.1

1 Perhaps it is the sales tax-like attributes of the Tax Act that have per-
suaded the Court to dismiss the discrimination claim by focusing solely on 
the sales tax-like impact on local residents. See ante, at 262, 265, 266. A 
State may assess a sales tax on the entire value of the purchased item even 
though some amount of that value was added in other States. Appellees 
have contended throughout this litigation that the tax involved here should 
be viewed as a sales tax on the cost of the phone call. The state court 
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Appellants’ discrimination claim can best be illustrated by 
example: A call originating and terminating in Illinois that 
costs $10 is taxed at full value at 5%. A second call, originat-
ing in Illinois but terminating in Indiana, costs the same $10 
and is taxed at the same full value at the same 5% rate. But 
while Illinois may properly tax the entire $10 of the first call, 
it (technically) may tax only that portion of the second call 
over which it has jurisdiction, namely, the intrastate portion 
of the call (say, for example, $5). By imposing an identical 
500 tax on the two calls, Illinois has imposed a disproportion-
ate economic burden on the interstate call. See American 
Trucking Assns., Inc. v. Scheiner, 483 U. S. 266 (1987) (in-
validating flat tax that imposed disproportionate economic 
burden on interstate commerce).

This argument, however, overlooks the true overall inci-
dence of the Illinois tax. Although Illinois taxes the entirety 
of every call charged to an Illinois number, it does not tax 
any part of the calls that are received at an Illinois number 
but charged elsewhere. Thus, although Illinois taxes the en-
tire Illinois-Indiana $10 call, it taxes no part of the reciprocal 
Indiana-Illinois $10 call. At the 5% rate, Illinois receives 
500 from the two calls combined, precisely the amount it re-
ceives from one $10 purely intrastate call. By taxing half of 
the relevant universe of interstate calls at full value, Illinois 

refused to so characterize the tax, instead concluding that the tax was as-
sessed on interstate commerce. Goldberg v. Johnson, 117 Ill. 2d 493, 
498-500, 512 N. E. 2d 1262, 1265-1266 (1987) (per curiam). Although the 
Court’s analysis is properly informed by the sales tax-like attributes of the 
tax in question, it does not ultimately challenge the state court’s charac-
terization of the tax and does not rest its holding on a recharacterization of 
the tax as a sales tax. Thus, it is insufficient to say, in response to the 
discrimination argument advanced by appellants, that because the tax bur-
den falls only on the Illinois consumer, the tax—like a sales tax with a simi-
lar burden—is nondiscriminatory. Because the premise of our review of 
the Tax Act is that it applies to interstate activity, we must go further in 
responding to appellants’ contention that the Act imposes a disproportion-
ate burden on interstate commerce.
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achieves the same economic result as taxing all of those calls 
at half value would achieve. As a result, interstate phone 
calls are taxed at a lower effective rate than intrastate calls,2 
and accordingly bear a proportional tax burden.3

With the exception of Part II-C, I join the Court’s opinion.
Justic e O’Connor , concurring in part and concurring in 

the judgment.
1 agree that the Illinois Telecommunications Excise Tax 

Act does not violate the Commerce Clause, and join Parts I, 
II-A, II-D, and III of the Court’s opinion. I write sepa-
rately to explain why I do not join Parts II-B and II-C. 
First, I am still unsure of the need and authority for applying 
the internal consistency test to state taxes challenged under 
the Commerce Clause. See American Trucking Assns., 
Inc. v. Scheiner, 483 U. S. 266, 303 (1987) (O’Conno r , J., 
dissenting). I therefore do not join in the Court’s application 
of that test to the Tax Act. Ante, at 261. Second, I agree 
with Justic e Stev ens  that a State may not discriminate 
among its own residents by placing a heavier tax on those 
who engage in interstate commerce than those who merely 
engage in local commerce. Ante, at 268 (Steve ns , J., con-
curring in part and concurring in judgment). Accordingly, I 
cannot join the Court’s statement that “[i]t is not a purpose of 
the Commerce Clause to protect state residents from their 
own state taxes.” Ante, at 266.

2 That is, half of the interstate calls are taxed at 5%, but the other half 
are taxed at 0%; the effective rate is 272%. On the other hand, all intra-
state calls are taxed at 5%.

8 This analysis is not obviated by the Court’s statement, with which I 
agree, that “[w]e . . . doubt that termination of an interstate telephone 
call, by itself, provides a substantial enough nexus for a State to tax a call.” 
Ante, at 263. That one State through which interstate commerce flows 
may not constitutionally tax such commerce does not mean that another 
State may make up for the gap, as it were, by taxing its share as well as 
the first State’s share. Thus, even if Indiana could not constitutionally tax 
the mere termination of an Illinois-Indiana call, Illinois still may tax only 
the portion of the call over which it has jurisdiction.
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Justi ce  Scali a , concurring in the judgment.
I remain of the view that only state taxes that facially dis-

criminate against interstate commerce violate the negative 
Commerce Clause, see Tyler Pipe Industries, Inc. n . Wash-
ington Dept, of Revenue, 483 U. S. 232, 254 (1987) (Scali a , 
J., concurring in part and dissenting in part); American 
Trucking Assns., Inc. n . Scheiner, 483 U. S. 266, 303 (1987) 
(Scali a , J., dissenting). Because the Illinois Telecommuni-
cations Excise Tax is assessed upon intrastate and interstate 
calls at precisely the same rate, it poses no constitutional 
difficulty.
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PERRY v. LEEKE, COMMISSIONER, SOUTH CARO-
LINA DEPARTMENT OF CORRECTIONS, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT

No. 87-6325. Argued November 8, 1988—Decided January 10, 1989

At the conclusion of petitioner’s direct testimony in his state-court trial for 
murder and related offenses, the trial judge declared a 15-minute recess 
and ordered that petitioner not be allowed to talk to anyone, including 
his lawyer, during the break. In affirming petitioner’s conviction, the 
South Carolina Supreme Court ruled that Geders v. United States, 425 
U. S. 80—in which it was held that a trial court’s order directing a de-
fendant not to consult his attorney during an overnight recess, called 
while the defendant was on the witness stand, violated his Sixth Amend-
ment right to the assistance of counsel—did not require reversal, since 
this Court had there emphasized the fact that a defendant would “nor-
mally confer” with counsel during an overnight recess and had explicitly 
disclaimed any intent to deal with limitations imposed in other circum-
stances. The state court declared that, normally, counsel is not permit-
ted to confer with his client between direct and cross-examination. 
Subsequently, the Federal District Court granted petitioner a writ of ha-
beas corpus, but the Court of Appeals reversed. Although agreeing 
with the District Court that Geders applied and that constitutional error 
had occurred, the court disagreed with the lower court’s ruling that a 
defendant subjected to a Geders violation need not demonstrate preju-
dice in order to have his conviction set aside. The court concluded that 
petitioner’s conviction should stand because the trial court’s error was 
not prejudicial under Strickland v. Washington, 466 U. S. 668, in that 
the evidence against petitioner was overwhelming and there was no 
basis for believing that his testimony on cross-examination would have 
been different had he been given an opportunity to confer with his coun-
sel during the recess.

Held:
1. A showing of prejudice is not an essential component of a violation 

of the Geders rule, in light of the fundamental importance of the criminal 
defendant’s constitutional right to be represented by counsel. By citing 
Geders in distinguishing between direct governmental interference with 
that right and denial of the right by virtue of counsel’s ineffective assist-
ance, Strickland made clear that the complete denial of the right by the 
government is not subject to the kind of prejudice analysis that is appro-
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priate in determining whether the quality of a lawyer’s performance it-
self has been constitutionally ineffective. Pp. 278-280.

2. However, the Federal Constitution does not compel a trial judge to 
allow a criminal defendant to confer with his attorney during a brief 
break in his testimony. It is an empirical predicate of our system of jus-
tice that, quite apart from any question of unethical “coaching,” cross- 
examination of an uncounseled witness, whether the defendant or a 
nondefendant, following direct examination is more likely to lead to the 
discovery of truth than is cross-examination of a witness given time to 
pause and consult with his lawyer. Thus, although it may be appropri-
ate to permit such consultation in individual cases, the trial judge must 
nevertheless be allowed the discretion to maintain the status quo during 
a brief recess in which there is a virtual certainty that any conversation 
between the witness and his lawyer would relate exclusively to his ongo-
ing testimony. The long interruption in Geders was of a different char-
acter because the normal consultation between attorney and client that 
occurs during an overnight recess would encompass matters that the de-
fendant does have a constitutional right to discuss with his lawyer—such 
as the availability of other witnesses, trial tactics, or even the possibility 
of negotiating a plea bargain—and the fact that such discussions will in-
evitably include some consideration of the defendant’s ongoing testimony 
does not compromise that basic right in that instance. Pp. 280-285.

832 F. 2d 837, affirmed.

Stev en s , J., delivered the opinion of the Court, in which Reh nqu ist , 
C. J., and Wh ite , O’Conn or , and Sca lia , JJ., joined, and in Parts I and 
III of which Ken ne dy , J., joined. Ken n ed y , J., filed an opinion concur-
ring in part, post, p. 285. Mar sh all , J., filed a dissenting opinion, in 
which Bre nn an  and Blac km un , JJ., joined, post, p. 285.

W. Gaston Fairey, by appointment of the Court, 485 U. S. 
1004, argued the cause and filed a brief for petitioner.

Donald J. Zelenka, Chief Deputy Attorney General of 
South Carolina, argued the cause for respondents. With him 
on the brief were T. Travis Medlock, Attorney General, and 
James C. Anders*

Justic e  Ste vens  delivered the opinion of the Court.
In Geders v. United States, 425 U. S. 80 (1976), we held 

that a trial court’s order directing a defendant not to consult 
*Jon May filed a brief for the National Association of Criminal Defense 

Lawyers as amicus curiae urging reversal.
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his attorney during an overnight recess, called while the de-
fendant was on the witness stand, violated his Sixth Amend-
ment right to the assistance of counsel. Today we consider 
whether the Geders rule applies to a similar order entered at 
the beginning of a 15-minute afternoon recess.

I
Petitioner was tried and convicted by a jury of participat-

ing in a brutal murder, kidnaping, and sexual assault. His 
defense was that he had not taken an active part in the ab-
duction or the homicide and that his participation in the sex-
ual assault was the product of duress. Evidence offered on 
his behalf indicated that he was mildly retarded and that he 
was a nonviolent person who could be easily influenced by 
others. He took the stand and began to testify in his own 
defense after a lunch recess.

At the conclusion of his direct testimony, the trial judge 
declared a 15-minute recess, and, without advance notice to 
counsel, ordered that petitioner not be allowed to talk to any-
one, including his lawyer, during the break. When the trial 
resumed, counsel moved for a mistrial. The judge denied 
the motion, explaining that petitioner “was in a sense then a 
ward of the Court. He was not entitled to be cured or as-
sisted or helped approaching his cross examination.” App.
4-5.

The Supreme Court of South Carolina affirmed petitioner’s 
conviction. State v. Perry, 278 S. C. 490, 299 S. E. 2d 324 
(1983). It concluded that Geders was not controlling because 
our opinion in that case had emphasized the fact that a de-
fendant would normally confer with counsel during an over-
night recess and that we had explicitly stated that “we do not 
deal with . . . limitations imposed in other circumstances.” 
Geders n . United States, supra, at 91. The state court 
explained:

“We attach significance to the words ‘normally confer.’ 
Normally, counsel is not permitted to confer with his 
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defendant client between direct examination and cross 
examination. Should counsel for a defendant, after di-
rect examination, request the judge to declare a recess 
so that he might talk with his client before cross exami-
nation begins, the judge would and should unhesitatingly 
deny the request.” 278 S. C., at 491-494, 299 S. E. 2d, 
at 325-326.

Justice Ness dissented. He pointed out that a defendant 
would normally confer with his lawyer during a short routine 
recess and therefore that Geders should apply. Moreover, in 
his opinion the importance of protecting the defendant’s fun-
damental right to the assistance of counsel far outweighs the 
negligible value of preventing the lawyer from “coaching” his 
or her client during a brief recess.1

Thereafter, petitioner sought and obtained a federal writ of 
habeas corpus. Applying settled law in the Fourth Circuit, * 

*“I agree with the Fourth Circuit decision in [United States] v. Allen, 
[542 F. 2d 630 (1976), cert, denied, 430 U. S. 908 (1977)], which held the 
Sixth Amendment right to counsel is so fundamental that it should never 
be interfered with for any length of time absent some compelling reason. 
See also Stubbs v. Bordenkircher, 689 F. 2d 1205 (4th Cir. 1982) [,cert. de-
nied, 461 U. S. 907 (1983)]. To allow defendants to be deprived of counsel 
during court-ordered recesses is to assume the worst of our system of crim-
inal justice, i. e., that defense lawyers will urge their clients to lie under 
oath. I am unwilling to make so cynical an assumption, it being my belief 
that the vast majority of lawyers take seriously their ethical obligations as 
officers of the court.

“Even if that assumption is to be made, the Geders opinion pointed out 
that opposing counsel and the trial judge are not without weapons to com-
bat the unethical lawyer. The prosecutor is free to cross-examine con-
cerning the extent of any ‘coaching,’ or the trial judge may direct the 
examination to continue without interruption until completed. Addition-
ally, as noted in Allen, a lawyer and client determined to lie will likely in-
vent and polish the story long before trial; thus, the State benefits little 
from depriving a defendant of counsel during short recesses.

“I think the Sixth Amendment right to counsel far outweighs the neg-
ligible value of restricting that right for a few minutes during trial.” 
State n . Perry, 278 S. C., at 495-497, 299 S. E. 2d, at 327-328 (dissenting 
opinion).
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the District Court held that although a defendant has no right 
to be coached on cross-examination, he does have a right to 
counsel during a brief recess and he need not demonstrate 
prejudice from the denial of that right in order to have his 
conviction set aside. App. 17-19; see United States v. Allen, 
542 F. 2d 630, 633-634 (1976), cert, denied, 430 U. S. 908 
(1977); Stubbs v. Bordenkircher, 689 F. 2d 1205, 1206-1207 
(1982), cert, denied, 461 U. S. 907 (1983).

The Court of Appeals, sitting en banc, reversed. 832 F. 
2d 837 (1987). It agreed with the District Court that Geders 
applied and that constitutional error had occurred, but it con-
cluded that petitioner’s conviction should stand because the 
error was not prejudicial. This conclusion rested on the 
court’s view that our opinions in United States v. Cronic, 466 
U. S. 648 (1984), and Strickland n . Washington, 466 U. S. 
668 (1984), implied that trial errors of this kind do not pose 
such a fundamental threat to a fair trial that reversal of a con-
viction should be automatic. After a review of the record, 
the Court of Appeals found that the evidence against peti-
tioner was “overwhelming,” 832 F. 2d, at 843, and that there 
was no basis for believing that his performance on cross- 
examination would have been different had he been given an 
opportunity to confer with his lawyer during the brief recess.

Four judges dissented. They argued that Geders had 
been properly interpreted in earlier Fourth Circuit cases to 
require automatic reversal and that the majority’s reliance 
on Strickland was misplaced because the prejudice inquiry 
in that case was employed to determine whether a Sixth 
Amendment violation had occurred—not to determine the 
consequences of an acknowledged violation. Moreover, they 
reasoned that the prejudice inquiry was particularly inappro-
priate in this context because it would almost inevitably 
require a review of private discussions between client and 
lawyer.
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Because the question presented by this case is not only im-
portant, but also one that frequently arises,2 we granted cer-
tiorari, 485 U. S. 976 (1988).

2 Federal and state courts since Geders have expressed varying views 
on the constitutionality of orders barring a criminal defendant’s access to 
his or her attorney during a trial recess. See Sanders v. Lane, 861 F. 2d 
1033 (CA7 1988) (denial of access to counsel during lunchtime recess while 
defendant still on witness stand violation of the Sixth Amendment without 
consideration of prejudice, but error held harmless); Bova v. Dugger, 858 
F. 2d 1539, 1540 (CA11 1988) (15-minute recess “sufficiently long to permit 
meaningful consultation between defendant and his counsel” and therefore 
bar on attorney-defendant discussion constitutional violation even though 
defendant on stand during cross-examination); Crutchfield v. Wainwright, 
803 F. 2d 1103 (CA11 1986) (en banc) (6 of 12 judges hold that if defendant 
or counsel indicates, on the record, a desire to confer during a recess, then 
any denial of consultation is a per se constitutional violation; 5 judges hold 
that restriction on discussion with counsel regarding testimony during 
brief recess near end of direct examination when no objection was raised 
does not constitute constitutional violation; 1 judge holds that a violation 
may exist if defendant and counsel actually desired to confer, but then prej-
udice need be shown to gain postconviction relief), cert, denied, 483 U. S. 
1008 (1987); Mudd v. United States, 255 U. S. App. D. C. 78, 79-83, 798 F. 
2d 1509, 1510-1514 (1986) (order permitting defense counsel to speak with 
client about all matters other than client’s testimony during weekend re-
cess while client on stand per se Sixth Amendment violation); United States 
v. Romano, 736 F. 2d 1432, 1435-1439 (CA11 1984) (Sixth Amendment vi-
olation when judge barred attorney-defendant discussion only regarding 
defendant’s testimony during 5-day recess), vacated in part on other 
grounds, 755 F. 2d 1401 (CA11 1985); United States v. Vasquez, 732 F. 2d 
846, 847-848 (CA11 1984) (refusing to adopt rule “that counsel may inter-
rupt court proceedings at any time to confer with his or her client about a 
matter in the case,” thus affirming denial of counsel’s request to consult 
with client during court’s sidebar explanation to counsel); Stubbs v. 
Bordenkircher, 689 F. 2d 1205, 1206-1207 (CA4 1982) (denial of access to 
counsel during lunch recess while defendant on stand constitutionally im-
permissible, but no deprivation of right to counsel here because no showing 
that defendant desired to consult with attorney and would have done so but 
for the restriction), cert denied, 461 U. S. 907 (1983); Bailey v. Redman, 
657 F. 2d 21, 22-25 (CA3 1981) (no deprivation of right to counsel from 
order barring defendant from discussing ongoing testimony with anyone 
during overnight recess because no objection and no showing that defend-
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II
There is merit in petitioner’s argument that a showing of 

prejudice is not an essential component of a violation of the

ant would have conferred with counsel but for order), cert, denied, 454 
U. S. 1153 (1982); United States v. DiLapi, 651 F. 2d 140, 147-149 (CA2 
1981) (denial of access to counsel during 5-minute recess while defendant 
on stand Sixth Amendment violation, but nonprejudicial in this case), cert, 
denied, 455 U. S. 938 (1982); 651 F. 2d, at 149-151 (Mishler, J., concur-
ring) (no Sixth Amendment right to consult with attorney during cross- 
examination; instead, Fifth Amendment’s due process requirements should 
govern whether such denial of access to counsel rendered trial unfair); 
United States v. Conway, 632 F. 2d 641, 643-645 (CA5 1980) (denial of ac-
cess to counsel during lunch recess while defendant on stand violation of 
right to effective assistance of counsel); United States v. Bryant, 545 F. 2d 
1035,1036 (CA6 1976) (denial of access to counsel during lunch recess while 
defendant on stand violation of right to counsel); United States v. Allen, 
542 F. 2d 630, 632-634 (CA4 1976) (“[A] restriction on a defendant’s right 
to consult with his attorney during a brief routine recess is constitutionally 
impermissible,” even while defendant is still on stand), cert, denied, 430 
U. S. 908 (1977); Ashurst v. State, 424 So. 2d 691, 691-693 (Ala. Crim. 
App. 1982) (bar on defendant’s access to attorney during defendant’s testi-
mony, including all breaks and recesses, violates right to counsel); State v. 
Mebane, 204 Conn. 585, 529 A. 2d 680 (1987) (denial of access to counsel 
during 21-minute recess while defendant on stand per se error), cert, de-
nied, 484 U. S. 1046-1047 (1988); Bailey v. State, 422 A. 2d 956, 957-964 
(Del. 1980) (order prohibiting defendant from discussing testimony with 
anyone during overnight recess, not objected to, not error, and if error, 
harmless); McFadden v. State, 424 So. 2d 918, 919-920 (Fla. App. 1982) 
(error by instructing counsel not to discuss defendant’s ongoing testimony 
with him over holiday recess, but error held harmless because judge gave 
attorney ample opportunity to meet with defendant before proceeding to 
trial after recess); Bova v. State, 410 So. 2d 1343,1345 (Fla. 1982) (denial of 
access to counsel during 15-minute break during cross-examination of de-
fendant violation of Sixth Amendment, but harmless error); People v. 
Stroner, 104 Ill. App. 3d 1, 5-6, 432 N. E. 2d 348, 351 (1982) (no violation of 
right to counsel when judge barred defendant from discussing testimony, 
but permitted other contact with attorney, during 30-minute recess while 
defendant on stand), aff’d in part and rev’d in part on other grounds, 96 
Ill. 2d 204, 449 N. E. 2d 1326 (1983); Wooten-Bey v. State, 76 Md. App. 
603, 607-616, 547 A. 2d 1086, 1088-1092 (1988) (order denying defend-
ant consultation with counsel concerning ongoing testimony during lunch
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rule announced in Geders. In that case, we simply reversed 
the defendant’s conviction without pausing to consider the 
extent of the actual prejudice, if any, that resulted from the 
defendant’s denial of access to his lawyer during the over-
night recess. That reversal was consistent with the view we 
have often expressed concerning the fundamental importance 
of the criminal defendant’s constitutional right to be repre-
sented by counsel.* 3 See, e. g., United States v. Cronic, 466 
U. S., at 653-654; Chapman v. California, 386 U. S. 18, 23, 
n. 8 (1967); Gideon v. Wainwright, 372 U. S. 335 (1963); 
Glasser v. United States, 315 U. S. 60, 76 (1942).

The disposition in Geders was also consistent with our later 
decision in Strickland v. Washington, 466 U. S. 668 (1984), in 
which we considered the standard for determining whether 
counsel’s legal assistance to his client was so inadequate that 
it effectively deprived the client of the protections guaran-
teed by the Sixth Amendment. In passing on such claims of 
“‘actual ineffectiveness,’” id., at 686, the “benchmark . . . 
must be whether counsel’s conduct so undermined the proper 
functioning of the adversarial process that the trial cannot be 
relied on as having produced a just result.” Ibid. More 
specifically, a defendant must show “that counsel’s perform-
ance was deficient” and that “the deficient performance prej-
udiced the defense.” Id., at 687. Prior to our consideration 
of the standard for measuring the quality of the lawyer’s 
work, however, we had expressly noted that direct govern-
mental interference with the right to counsel is a different 
matter. Thus, we wrote:

break error, but error cured by judge’s permitting discussion with counsel 
and opportunity for further redirect after defendant left stand); People v. 
Hagen, 86 App. Div. 2d 617, 446 N. Y. S. 2d 91 (1982) (Sixth Amendment 
violation when judge barred still-testifying defendant from discussing tes-
timony with attorney during overnight recess).

3See U. S. Const., Arndt. 6 (“In all criminal prosecutions, the accused 
shall enjoy the right ... to have the Assistance of Counsel for his 
defence”).
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“Government violates the right to effective assistance 
when it interferes in certain ways with the ability of 
counsel to make independent decisions about how to con-
duct the defense. See, e. g., Geders v. United States, 
425 U. S. 80 (1976) (bar on attorney-client consultation 
during overnight recess); Herring n . New York, 422 U. S. 
853 (1975) (bar on summation at bench trial); Brooks v. 
Tennessee, 406 U. S. 605, 612-613 (1972) (requirement 
that defendant be first defense witness); Ferguson v. 
Georgia, 365 U. S. 570, 593-596 (1961) (bar on direct 
examination of defendant). Counsel, however, can also 
deprive a defendant of the right to effective assistance, 
simply by failing to render ‘adequate legal assistance,’ 
Cuyler v. Sullivan, 446 U. S., at 344. Id., at 345- 
350 (actual conflict of interest adversely affecting law-
yer’s performance renders assistance ineffective).” Id., 
at 686.

Our citation of Geders in this context was intended to make 
clear that “[a]ctual or constructive denial of the assistance of 
counsel altogether,” Strickland v. Washington, supra, at 
692, is not subject to the kind of prejudice analysis that is ap-
propriate in determining whether the quality of a lawyer’s 
performance itself has been constitutionally ineffective. See 
Penson v. Ohio, ante, at 88; United States v. Cronic, supra, 
at 659, and n. 25. Thus, we cannot accept the rationale of 
the Court of Appeals’ decision.

Ill
We are persuaded, however, that the underlying question 

whether petitioner had a constitutional right to confer with 
his attorney during the 15-minute break in his testimony—a 
question that we carefully preserved in Geders—was cor-
rectly resolved by the South Carolina Supreme Court. Ad-
mittedly, the line between the facts of Geders and the facts of 
this case is a thin one. It is, however, a line of constitutional 
dimension. Moreover, contrary to the views expressed by 
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the dissenting member of the South Carolina Supreme Court, 
see n. 1, supra, it is not one that rests on an assumption that 
trial counsel will engage in unethical “coaching.”

The distinction rests instead on the fact that when a de-
fendant becomes a witness, he has no constitutional right to 
consult with his lawyer while he is testifying. He has an ab-
solute right to such consultation before he begins to testify, 
but neither he nor his lawyer has a right to have the testi-
mony interrupted in order to give him the benefit of counsel’s 
advice.

The reason for the rule is one that applies to all wit-
nesses—not just defendants. It is a common practice for a 
judge to instruct a witness not to discuss his or her testimony 
with third parties until the trial is completed.4 Such 
nondiscussion orders are a corollary of the broader rule that 
witnesses may be sequestered to lessen the danger that their 
testimony will be influenced by hearing what other witnesses 
have to say, and to increase the likelihood that they will con-

gee, e. g., Jerry Parks Equipment Co. v. Southeast Equipment Co., 
817 F. 2d 340, 342-343 (CA5 1987) (improper discussion of case by defense 
witness with defense counsel); United States v. Greschner, 802 F. 2d 373, 
375-376 (CA10 1986) (circumvention of sequestration order where “wit-
nesses indirectly defeat its purpose by discussing testimony they have 
given and events in the courtroom with other witnesses who are to 
testify”), cert, denied, 480 U. S. 908 (1987); United States v. Johnston, 578 
F. 2d 1352, 1355 (CA10) (exclusion of witnesses from courtroom a “time- 
honored practice designed to prevent the shaping of testimony by hearing 
what other witnesses say”; judge should avoid circumvention of rule by 
“making it clear that witnesses are not only excluded from the courtroom 
but also that they are not to relate to other witnesses what their testimony 
has been and what occurred in the courtroom”), cert, denied, 439 U. S. 931 
(1978); Milanovich v. United States, 275 F. 2d 716, 720 (CA4 1960) (“[O]r- 
dinarily, when a judge exercises his discretion to exclude witnesses from 
the courtroom, it would seem proper for him to take the further step of 
making the exclusion effective to accomplish the desired result of prevent-
ing the witnesses from comparing the testimony they are about to give. If 
witnesses are excluded but not cautioned against communicating during 
the trial, the benefit of the exclusion may be largely destroyed”), aff’d in 
part and set aside in part on other grounds, 365 U. S. 551 (1961).
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fine themselves to truthful statements based on their own 
recollections.5 The defendant’s constitutional right to con-
front the witnesses against him immunizes him from such 
physical sequestration.6 Nevertheless, when he assumes 
the role of a witness, the rules that generally apply to other 
witnesses—rules that serve the truth-seeking function of the 
trial—are generally applicable to him as well. Accordingly, 
it is entirely appropriate for a trial judge to decide, after lis-
tening to the direct examination of any witness, whether the 
defendant or a nondefendant, that cross-examination is more 
likely to elicit truthful responses if it goes forward without 
allowing the witness an opportunity to consult with third par-
ties, including his or her lawyer.

In other words, the truth-seeking function of the trial can 
be impeded in ways other than unethical “coaching.” Cross- 
examination often depends for its effectiveness on the ability 
of counsel to punch holes in a witness’ testimony at just the 
right time, in just the right way. Permitting a witness, 
including a criminal defendant, to consult with counsel after 
direct examination but before cross-examination grants the 
witness an opportunity to regroup and regain a poise and 
sense of strategy that the unaided witness would not possess. 
This is true even if we assume no deceit on the part of the 
witness; it is simply an empirical predicate of our system of 
adversary rather than inquisitorial justice that cross- 
examination of a witness who is uncounseled between direct 
examination and cross-examination is more likely to lead to 
the discovery of truth than is cross-examination of a witness 
who is given time to pause and consult with his attorney. 

6 See, e. g., 6 J. Wigmore, Evidence §§1837-1838 (J. Chadbourn rev. 
1976 and Supp. 1988); Fed. Rule of Evid. 615, “Exclusion of Witnesses.”

6See U. S. Const., Amdt. 6 (“In all criminal prosecutions, the accused 
shall enjoy the right... to be confronted with the witnesses against him”); 
see also, e. g., Coy v. Iowa, 487 U. S. 1012, 1016 (1988) (“We have never 
doubted . . . that the Confrontation Clause guarantees the defendant a 
face-to-face meeting with witnesses appearing before the trier of fact”).
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“Once the defendant places himself at the very heart of the 
trial process, it only comports with basic fairness that the 
story presented on direct is measured for its accuracy and 
completeness by uninfluenced testimony on cross-examina-
tion.” United States v. DiLapi, 651 F. 2d 140, 151 (CA2 
1981) (Mishler, J., concurring), cert, denied, 455 U. S. 938 
(1982)7

Thus, just as a trial judge has the unquestioned power to 
refuse to declare a recess at the close of direct testimony—or 
at any other point in the examination of a witness—we think 
the judge must also have the power to maintain the status 
quo during a brief recess in which there is a virtual certainty

7See United States v. DiLapi, 651 F. 2d, at 149-151 (Mishler, J., con-
curring) (emphasis in original):
“[W]e must also account for the function of cross-examination in the trial 
process in construing the Sixth Amendment guarantee of counsel.

“ ‘The age-old tool for ferreting out truth in the trial process is the right 
to cross-examination. “For two centuries past, the policy of the Anglo- 
American system of evidence has been to regard the necessity of testing by 
cross-examination as a vital feature of the law.’” 5 Wigmore, Evidence 
§ 1367 (Chadbourn rev. 1974). The importance of cross-examination to the 
English judicial system, and its continuing importance since the inception 
of our judicial system in testing the facts offered by the defendant on di-
rect, . . . suggests that the right to assistance of counsel did not include the 
right to have counsel’s advice on cross-examination.

“The Court has consistently acknowledged the vital role of cross-exami-
nation in the search for truth. It has recognized that the defendant’s deci-
sion to take the stand, and to testify on his own behalf, places into question 
his credibility as a witness and that the prosecution has the right to test his 
credibility on cross-examination. . . . Once the defendant places himself at 
the very heart of the trial process, it only comports with basic fairness that 
the story presented on direct is measured for its accuracy and complete-
ness by uninfluenced testimony on cross-examination.”
Cf. 5 J. Wigmore, Evidence § 1367 (J. Chadbourn rev. 1974) (calling cross- 
examination “the greatest legal engine ever invented for the discovery of 
truth”); 4 J. Weinstein, Evidence H800[01] (1988) (cross-examination, a 
“‘vital feature’ of the Anglo-American system,” “‘sheds light on the wit-
ness’ perception, memory and narration,’ ” and “can expose inconsistencies, 
incompletenesses, and inaccuracies in his testimony”). 
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that any conversation between the witness and the lawyer 
would relate to the ongoing testimony. As we have said, we 
do not believe the defendant has a constitutional right to dis-
cuss that testimony while it is in process.

The interruption in Geders was of a different character be-
cause the normal consultation between attorney and client 
that occurs during an overnight recess would encompass mat-
ters that go beyond the content of the defendant’s own testi-
mony-matters that the defendant does have a constitutional 
right to discuss with his lawyer, such as the availability of 
other witnesses, trial tactics, or even the possibility of nego-
tiating a plea bargain. It is the defendant’s right to unre-
stricted access to his lawyer for advice on a variety of trial- 
related matters that is controlling in the context of a long 
recess. See Geders v. United States, 425 U. S., at 88. The 
fact that such discussions will inevitably include some consid-
eration of the defendant’s ongoing testimony does not com-
promise that basic right. But in a short recess in which it is 
appropriate to presume that nothing but the testimony will 
be discussed, the testifying defendant does not have a con-
stitutional right to advice.

Our conclusion does not mean that trial judges must forbid 
consultation between a defendant and his counsel during such 
brief recesses. As a matter of discretion in individual cases, 
or of practice for individual trial judges, or indeed, as a mat-
ter of law in some States, it may well be appropriate to per-
mit such consultation.8 We merely hold that the Federal 
Constitution does not compel every trial judge to allow the 
defendant to consult with his lawyer while his testimony is in 

8 Alternatively, the judge may permit consultation between counsel and 
defendant during such a recess, but forbid discussion of ongoing testimony. 
See People v. Stroner, 104 Ill. App. 3d, at 5-6, 432 N. E. 2d, at 351 (no 
violation of right to counsel when judge barred defendant from discussing 
testimony, but permitted other contact with attorney, during 30-minute re-
cess while defendant on stand), aff’d in part and rev’d in part on other 
grounds, 96 Ill. 2d 204, 449 N. E. 2d 1326 (1983).
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progress if the judge decides that there is a good reason to 
interrupt the trial for a few minutes.

The judgment of the Court of Appeals is
Affirmed.

Justi ce  Kennedy , concurring in part.
I join Parts I and III of the Court’s opinion and the holding 

that petitioner was not denied his constitutional right to as-
sistance of counsel. In view of our ruling, it is quite unnec-
essary to discuss whether prejudice must be shown when the 
right to counsel is denied. I would not address that issue, 
and so I decline to join Part II of the Court’s opinion.

Justi ce  Marshal l , with whom Justic e Brennan  and 
Justi ce  Blackm un  join, dissenting.

In Geders v. United States, 425 U. S. 80 (1976), we held 
unanimously that a trial judge’s order barring a defendant 
from conferring with his attorney during an overnight recess 
violated the defendant’s Sixth Amendment right to the as-
sistance of counsel. The majority holds today that when a 
recess is “short,” unlike the “long recess” in Geders, a defend-
ant has no such constitutional right to confer with his attor-
ney. Ante, at 284. Because this distinction has no con-
stitutional or logical grounding, and rests on a recondite 
understanding of the role of counsel in our adversary system, 
I dissent.

I
Contrary to the majority’s holding, the Sixth Amendment 

forbids “any order barring communication between a defend-
ant and his attorney, at least where that communication 
would not interfere with the orderly and expeditious pro-
gress of the trial.” Geders, supra, at 92 (Mars hall , J., con-
curring) (emphasis in original). This view is hardly novel; on 
the contrary, every Court of Appeals to consider this issue 
since Geders, including the en banc Fourth Circuit in this 
case, 832 F. 2d 837, 839 (1987), has concluded that a bar on 
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attorney-defendant contact, even during a brief recess, is im-
permissible if objected to by counsel. See Sanders v. Lane, 
861 F. 2d 1033, 1039 (CA7 1988) (collecting cases). With 
very few exceptions, the state appellate courts that have ad-
dressed this issue have agreed. The majority attempts to 
sidestep this point, stating that the “[f]ederal and state 
courts since Geders have expressed varying views on the con-
stitutionality of orders barring a criminal defendant’s access 
to his or her attorney during a trial recess.” Ante, at 277, 
n. 2 (emphasis added). To the extent there has been dis-
agreement in the lower courts, however, it has been limited 
to the separate question whether a Sixth Amendment viola-
tion predicated on a bar order should be subject to a preju-
dice or harmless-error analysis—the sole question on which 
the Court granted certiorari in this case.

In concluding that bar orders violate the Sixth Amend-
ment, the lower courts have faithfully reflected this Court’s 
long-expressed view that “the Assistance of Counsel” guar-
anteed under the Constitution perforce includes the defend-
ant’s right to confer with counsel about all aspects of his case: 

“‘The right to be heard would be, in many cases, of little 
avail if it did not comprehend the right to be heard by 
counsel. ... [A defendant] is unfamiliar with the rules of 
evidence. ... He lacks both the skill and knowledge ade-
quately to prepare his defense, even though he [may] 
have a perfect one. He requires the guiding hand of 
counsel at every step of the proceedings against him.’” 
Powell n . Alabama, 287 U. S. 45, 68-69 (1932), quoted 
in Geders, supra, at 88-89.

See also Johnson v. Zerbst, 304 U. S. 458, 462-463 (1938); 
Gideon v. Wainwright, 372 U. S. 335, 343-345 (1963); United 
States v. Wade, 388 U. S. 218, 224 (1967); Argersinger n . 
Hamlin, 407 U. S. 25, 31-36 (1972); United States v. Cronic, 
466 U. S. 648, 659 (1984). This long line of cases, which 
stands for the proposition that a defendant has the right to 
the aid of counsel at each critical stage of the adversary proc-
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ess, is conspicuously absent from the majority’s opinion. 
The omission of this constitutional legacy is particularly glar-
ing given that “[i]t is difficult to perceive a more critical stage 
. . . than the taking of evidence on the defendant’s guilt.” 
Green v. Am, 809 F. 2d 1257, 1263 (CA6 1987). Instead, 
after an obligatory nod of the head to the fundamental nature 
of the right to counsel, the majority strings together several 
unstated assumptions and unsupported assertions and con-
cludes that attorney-defendant discussions during short trial 
recesses may be completely barred because they might dis-
serve the trial’s truth-seeking function. The majority’s con- 
clusory approach ill befits the important rights at stake in 
this case.

A
The majority begins its analysis by stating that a defend-

ant “has no constitutional right to consult with his lawyer 
while he is testifying.” Ante, at 281 (emphasis added). This 
truism is beside the point. Neither Perry nor his counsel 
sought to have Perry’s “testimony interrupted in order to 
give him the benefit of counsel’s advice,” ibid.; nor has Perry 
suggested that he had a constitutional right to the interrup-
tion. This case instead involves the separate question 
whether a defendant has a right to talk to his lawyer after the 
trial judge has called a recess for some reason independent of 
the lawyer’s desire to talk to the defendant or the defendant’s 
desire to talk to his lawyer.

The majority further blurs the real issue in this case by de-
scribing the practice of not allowing defendants or lawyers to 
interrupt the defendant’s testimony as a corollary of the 
“broader rule that witnesses may be sequestered.” Ibid. 
The majority even provides a lengthy footnote which con-
tains citations to several Court of Appeals cases discussing 
the purposes of witness sequestration. Ante, at 281, n. 4. 
The flaw in the majority’s logic is that sequestration rules 
are inapplicable to defendants. Defendants, as the major-
ity later acknowledges, enjoy a constitutional right under 
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the Sixth Amendment to confront the witnesses against them. 
Ante, at 282; see also Geders, 425 U. S., at 88.

The majority’s false premise—that the issue is whether a 
defendant has the right to consult with his lawyer “while he 
is testifying”—naturally conjures up a greater-includes-the- 
lesser argument: Perry had no right to interrupt his testi-
mony; he therefore had no reasonable expectation that he 
would be permitted to confer with counsel during any inter-
ruption provided by the trial judge. Yet, we rejected this 
facile argument in Geders. There, the trial judge sought to 
justify his bar order on the ground that it was merely an “ac-
cident” that he had called a recess during the defendant’s 
testimony. Geders, 425 U. S., at 83, n. 1. In dismissing this 
notion, we did not frame the inquiry as whether recesses nor-
mally occur during the course of a defendant’s testimony. 
Instead, we asked whether consultations normally occur dur-
ing recesses called for some independent reason by the trial 
judge. Id., at 88; see also Sanders v. Lane, supra, at 1036, 
n. 1; 832 F. 2d, at 849, n. 4 (Winter, C. J., dissenting).

To the extent the majority recognizes that the dispositive 
fact is not a defendant’s right to interrupt, but rather the le-
gitimacy of his expectation that he may speak with his lawyer 
during such an interruption, it does so by grounding its hold-
ing on a general “rul[e]” forbidding attorney-witness contact 
between a witness’ direct and cross-examination. Ante, at 
282. This “rule,” we are told, is based on the view “that 
cross-examination is more likely to elicit truthful responses if 
it goes forward without allowing the witness an opportunity 
to consult with third parties, including his or her lawyer.” 
Ibid. This “rule” is applicable to a defendant, the majority 
contends, because when a defendant takes the stand, the 
rules applicable to nonparty witnesses are “generally appli-
cable to him as well.” Ibid.

The defects in this line of reasoning are manifold. In the 
first place, the majority cites no authority whatsoever for its 
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“rule.” Even if such authority exists, the presence of con-
trary authority undercuts any suggestion that settled prac-
tice renders unreasonable a defendant’s expectation that he 
will be able to speak with his lawyer during a brief recess.1 
One need look no further than the facts of this case to see that 
the majority’s “rule” is often honored in the breach. The 
trial judge declared at least three recesses while witnesses 
for the State were testifying, Tr. 213, 274, 517; two of these 
recesses came at the end of direct testimony but before cross- 
examination had begun. Id., at 213, 517. During none of 
these recesses did the trial judge issue a bar order. The 
State’s witnesses thus were free to consult with anyone, in-
cluding the prosecutors, during these breaks. Similarly, in 
nearly every case cited by the majority in its collection of 
post-Geders cases, ante, at 277-279, n. 2, there is no indica-
tion that witnesses for the State were barred from speaking 
with the prosecutor or their attorneys during trial recesses.

Even if the majority is correct that trial courts routinely 
bar attorney-witness contact during recesses between direct 
and cross-examination, its lumping together of defendants 
with all other witnesses would still be flawed, for it ignores 
the pivotal fact that the Sixth Amendment accords defend-
ants constitutional rights above and beyond those accorded 
witnesses generally.1 2 We recognized the defendant’s unique 

1 See, e. g., 23 C. J. S., Criminal Law § 1025 (1961); United States ex rel. 
Lovinger v. Circuit Court for the 19th Judicial District, 652 F. Supp. 1336, 
1346 (ND Ill. 1987), aff’d, 845 F. 2d 739 (CA7 1988); Griffin n . State, 383 
So. 2d 873, 878-879 (Ala. Crim. App. 1980); People n . Pendleton, 75 Ill. 
App. 3d 580, 594-595, 394 N. E. 2d 496, 506-507 (1979); cf. United States 
n . Allen, 542 F. 2d 630, 633, n. 1 (CA4 1976) (“While the sequestering of 
witnesses is of ancient origin the practice has never been universal, which 
suggests that the danger of influencing witnesses feared so much by some 
is not at all feared by others”).

2 Likewise, the majority’s equation of a defendant’s discussions with his 
attorney with a defendant’s discussions with “third parties,” ante, at 282, 
seriously misapprehends the nature of Sixth Amendment rights.
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status in Geders: “the petitioner was not simply a witness; he 
was also the defendant. ... A nonparty witness ordinarily 
has little, other than his own testimony, to discuss with trial 
counsel; a defendant in a criminal case must often consult 
with his attorney during the trial.” 425 U. S., at 88; see also 
United States v. DiLapi, 651 F. 2d 140, 148 (CA2 1981) (“The 
fact that other witnesses were cautioned not to speak to 
anyone during recesses does not justify a prohibition upon 
defendant-lawyer conversations”).3 The majority, in its 
haste, today overlooks this axiomatic distinction.4

B
The most troubling aspect of the majority’s opinion, how-

ever, is its assertion that allowing a defendant to speak with 
his attorney during a “short” recess between direct and 
cross-examination invariably will retard the truth-seeking 
function of the trial. Although this notion is described as an 
“empirical predicate” of our adversary system, ante, at 282, 
the majority provides not a shred of evidence to support it. 
Furthermore, the majority fails to acknowledge that, in 

3 Cf. Rock v. Arkansas, 483 U. S. 44, 57-58, and n. 15 (1987); Glasser v. 
United States, 315 U. S. 60, 71 (1942). The trial judge did at one point 
recognize that defendant Perry was not like the other witnesses. The sig-
nificance of this distinction escaped him, however, for he justified the bar 
order imposed on Perry in part on the ground that “no one is on trial but 
Mr. Perry .... The 6th Amendment rights apply only to one who is on 
trial.” App. 5. This reasoning stands the Sixth Amendment on its head.

4 The majority errs, furthermore, in assuming, ante, at 282, that de-
fendants are subject to the same rules of cross-examination as nonparty 
witnesses. See generally E. Cleary, McCormick on Evidence §§21-26 
(3d. ed. 1984) (discussing different views on permissible scope of cross- 
examination of defendants and nonparty witnesses); §§ 41-44 (discussing 
different subjects on which defendants and nonparty witnesses may be im-
peached); §§ 130-140 (discussing different ways in which defendants and 
nonparty witnesses may invoke their self-incrimination rights while testi-
fying); compare Fed. Rule Evid. 404(a)(1) (character evidence of the ac-
cused) with Fed. Rule Evid. 404(a)(3) (character evidence of a witness).
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Geders, we never equated the attorney-client contact which 
we held constitutionally mandated with the evasion of truth.

Central to our Sixth Amendment doctrine is the under-
standing that legal representation for the defendant at every 
critical stage of the adversary process enhances the discov-
ery of truth because it better enables the defendant to put 
the State to its proof. As the author of today’s majority 
opinion wrote for the Court earlier this Term:

“The paramount importance of vigorous representation 
follows from the nature of our adversarial system of jus-
tice. This system is premised on the well-tested princi-
ple that truth—as well as fairness—is ‘best discovered 
by powerful statements on both sides of the question.’ 
Absent representation, however, it is unlikely that a 
criminal defendant will be able adequately to test the 
government’s case, for, as Justice Sutherland wrote in 
Powell v. Alabama, 287 U. S. 45 (1932), ‘[e]ven the 
intelligent and educated layman has small and sometimes 
no skill in the science of law.’ Id., at 69.” Penson n . 
Ohio, ante, at 84 (citations omitted).

Nowhere have we suggested that the Sixth Amendment 
right to counsel turns on what the defendant and his attorney 
discuss or at what point during a trial their discussion takes 
place. See generally Strickland n . Washington, 466 U. S. 
668, 684-686 (1984); United States v. Cronic, 466 U. S., at 
653-657; Polk County v. Dodson, 454 U. S. 312, 318-319 
(1981); Herring n . New York, 422 U. S. 853, 857-858, 862 
(1975).

With this understanding of the role of counsel in mind, it 
cannot persuasively be argued that the discovery of truth will 
be impeded if a defendant “regain[s]... a sense of strategy” 
during a trial recess. Ante, at 282. If that were so, a bar 
order issued during a 17-hour overnight recess should be sus-
tained. Indeed, if the argument were taken to its logical ex-
treme, a bar on any attorney-defendant contact, even before 
trial, would be justifiable. Surely a prosecutor would have 
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greater success “punching] holes,” ibid., in a defendant’s tes-
timony under such circumstances. Indeed, the prosecutor 
would then be assured that the defendant has not had “an 
opportunity to regroup and regain a poise . . . that the un-
aided witness [does] not possess.” Ibid. In other words, 
the prosecutor would be more likely to face the punch-drunk 
witness who the majority thinks contributes to the search for 
truth.5

The majority’s fears about the deleterious effects of 
attorney-defendant contact during trial recesses are vastly 
overstated. Vigorous cross-examination is certainly indis-
pensable in discerning the trustworthiness of testimony, but 
I would think that a few soothing words from counsel to the 
agitated or nervous defendant facing the awesome power of 
the State might increase the likelihood that the defendant 
will state the truth on cross-examination. The value of coun-
sel in calming such a defendant would seem especially appar-
ent in this case given that Perry, who the majority describes 
as “mildly retarded,” ante, at 274, was on trial for his life.6 

5 The majority claims that its decision does not “res[t] on an assumption 
that trial counsel will engage in unethical coaching.” Ante, at 281. None-
theless, I am inclined to believe that the majority’s fears that the defendant 
will “regain ... a sense of strategy” are motivated, at least in part, by an 
underlying suspicion that defense attorneys will fail to “respect the differ-
ence between assistance and improper influence.” Geders v. United 
States, 425 U. S. 80, 90, n. 3 (1976). “If our adversary system is to func-
tion according to design,” however, “we must assume that an attorney will 
observe his responsibilities to the legal system, as well as to his client.” 
Id., at 93 (Mar sh all , J., concurring); see also United States v. Allen, 542 
F. 2d, at 633 (“[A]ll but very few lawyers take seriously their obligation as 
officers of the court and their proper role in the administration of justice. 
We think the probability of improper counseling, i. e., to lie or evade or 
distort the truth, is negligible in most cases”).

6 At trial, a psychologist and a psychiatrist testified regarding Perry’s 
personality and mental health. They stated that Perry, then 21 years old, 
had an I. Q. of 86, had encountered learning difficulties in school, had 
dropped out by the ninth grade, and had a childlike personality. They also 
testified that Perry often had difficulty distinguishing reality from fantasy 
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Furthermore, to remind a defendant that certain cross- 
examination questions might implicate his right against self-
incrimination or relate to previously excluded evidence, or to 
caution a defendant to mind his demeanor at all times, is 
merely to brace the defendant for the “legal engine” steaming 
his way. Ante, at 283, n. 7, quoting 5 J. Wigmore, Evidence 
§1367 (J. Chadbourn rev. 1974). I cannot accept the view 
that discussions of this sort necessarily threaten the trial’s 
truth-seeking function. To the extent that they might in 
some circumstances, it is important to remember that truth 
would not be sacrificed in the name of some obscure princi-
ple—a constitutional command hangs in the balance. See 
Geders, 425 U. S., at 91.

Although the majority appears to believe that attorney-
defendant recess discussions on any subject are inconsistent 
with “the discovery of truth,” ante, at 282, it finds discussions 
regarding testimony to be particularly pernicious. This dis-
tinction finds no support in our Sixth Amendment cases. 
But even if it did, the majority’s logic on this point would 
remain inscrutable. The majority distinguishes “long” re-
cesses, such as the 17-hour recess at issue in Geders, from the 
“short” 15-minute recess in this case on the ground that it is 
“appropriate to presume,” or, alternatively, that there is “a 

and that he suffered from “hysterical reaction,” an inability to cope with 
stressful situations. Tr. 1048-1049, 1053-1054, 1087, 1091-1098.

One can only assume that the treatment the trial judge accorded Perry 
during the 15-minute recess exacerbated his sense of fright or trepidation. 
After the trial judge sua sponte ordered the recess, Perry’s counsel at-
tempted to confer with Perry in order to “answer his questions and also to 
make sure he understood his rights on cross-examination.” App. 7. The 
bar order, however, prevented him from doing so. During the recess, 
Perry was “taken out of the courtroom and placed in a very small room 
with no window and no other person, just one chair, enclosed in about a six 
by six room, with no one to talk to.” Tr. of Oral Arg. 8. Apparently, 
Perry’s counsel was not even allowed to explain to Perry why they were 
not permitted to confer during the recess. Treatment of this sort may 
well have had an adverse effect on Perry’s ability to retain his composure 
and testify truthfully on cross-examination.
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virtual certainty,” ante, at 283, 284, that any discussion dur-
ing a 15-minute recess will focus exclusively on the defend-
ant’s upcoming testimony. Once again, the majority reasons 
by assertion; it offers no legal or empirical authority to but-
tress this proposition. While this assertion might have some 
validity with respect to nonparty witnesses, who might have 
little else to discuss with the parties’ attorneys, see Geders, 
supra, at 88, it defies common sense to argue that attorney-
defendant conversations regarding “the availability of other 
witnesses, trial tactics, or even the possibility of negotiating 
a plea bargain,” ante, at 284, cannot, or do not, take place 
during relatively brief recesses.

For example, while a defendant is on the stand during di-
rect examination, he may remember the name or address of a 
witness, or the location of physical evidence, which would be 
helpful to his defense. It would take mere seconds to convey 
this information to counsel. As a matter of sound trial strat-
egy, defense counsel might believe that this new witness or 
evidence would have the most impact if presented directly 
after the defendant concluded his testimony. But under the 
majority’s approach, defense counsel would not even learn 
about this witness or evidence until the defendant steps down 
from the stand. Alternatively, the defendant might be so 
discouraged by his testimony on direct examination as to con-
clude that he should attempt plea negotiations with the pros-
ecution immediately, or accept an outstanding plea bargain 
offer. It need only take seconds for him to convey this to his 
lawyer, particularly if they had previously discussed the ad-
visability of pleading guilty. This opportunity might be for-
ever lost, however, if a bar order issues and the prosecution 
conducts a successful cross-examination. These are just a 
few examples of the tactical exchanges which defendants and 
their attorneys might have midtrial; there is no reason to be-
lieve such exchanges predominantly occur during overnight 
recesses rather than during brief recesses. Indeed, an over-
night recess “may entail a deprivation of little more than the
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fifteen minutes at stake here because many attorneys will de-
vote the vast majority of such an extended break to prepara-
tion for the next day of trial, while sending the client home to 
sleep, or back to jail.” 832 F. 2d, at 849 (Winter, C. J., 
dissenting).7

Yet another perverse aspect of the majority’s opinion is its 
recognition that a defendant has a “constitutional right” to 
discuss those “matters that go beyond the content of the de-
fendant’s own testimony.” Ante, at 284. Having recog-
nized this right, one would expect the majority to require 
trial judges to permit attorney-defendant contact during all 
recesses, no matter how brief, so long as trial testimony is 
not discussed. Instead, the majority merely suggests in a 
footnote that trial judges “may permit consultation between 
counsel and defendant during such a recess, but forbid dis-
cussion of ongoing testimony.” Ante, at 284, n. 8 (emphasis 
added). If attorney-client discussions regarding matters 
other than testimony have constitutional stature, they surely 
deserve more protection than the majority offers today. It 
may well be that Perry and his counsel would have discussed 
“matters that [went] beyond the content of [Perry’s] own 
testimony,” ante, at 284; Perry was, however, denied this 
constitutional right. In allowing trial judges to ban all brief 
recess consultations, even those including or limited to dis-
cussions regarding nontestimonial matters, the majority 
needlessly fires grapeshot where, even under its own reason-
ing, a single bullet would have sufficed.* 8

’Chief Judge Winter further observed:
“Few categories of constitutional error so undermine the adversary system 
as to warrant reversal without any proof of prejudice in a particular case. 
Denial of the assistance of counsel during a critical stage of criminal pro-
ceedings is one such category of error. Whether the deprivation of coun-
sel spans an entire trial or but a fraction thereof, it renders suspect any 
result that is obtained.” 832 F. 2d, at 845.

8 The majority assumes that it is possible to distinguish discussions 
regarding trial strategy from discussions regarding testimony. I am not 
so sure. Assume, for example, that counsel’s direct examination of the
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II
Today’s decision is regrettable in two further respects. In 

practical terms, the majority leaves the trial judge “to guess 
at whether she has committed a constitutional violation” 
when she issues a recess bar order. Sanders v. Lane, 861 F. 
2d, at 1037. Is it “appropriate to presume” that a 30-minute 
recess will involve a discussion of nontestimonial matters? 
How about a lunch break? Does it matter that defense coun-
sel has promised only to discuss nontestimonial matters with 
his client? Does the majority’s rationale encompass recesses 
during the defendant’s direct or redirect testimony, or just 
those after the direct examination has concluded? These are 
not abstract inquiries, but the sort that have arisen, and will 
continue to arise, on a routine basis. See id., at 1036-1037 
(collecting cases). By not even providing a practical frame-
work in which to answer these questions, the majority en-
sures that defendants, even those in adjoining courtrooms, 
will be subject to inconsistent practices. Such inconsistency 
is untenable when a critical constitutional right is at stake.

The majority’s standardless approach guarantees a new 
bout of appellate litigation during which lower courts ineluc-
tably will issue conflicting decisions as to the point at which a 
“short” recess bar order becomes a constitutionally imper-
missible “long” recess bar order. Given that “clarification is

defendant inadvertently elicits damaging information that can be effec-
tively neutralized on redirect only if the defendant has the opportunity to 
explain his direct testimony to counsel. If a recess were called, the ensu-
ing attorney-defendant discussion would seem to be as much about trial 
strategy as about upcoming testimony. Without a chance to speak with 
the defendant, counsel will be hampered in knowing whether redirect is 
even advisable. The majority’s failure to spell out the difference—if there 
is one—between testimonial and nontestimonial discussions may well “have 
a chilling effect on cautious attorneys, who might avoid giving advice on 
non-testimonial matters for fear of violating [a court order barring recess 
discussions of testimonial matters].” Mudd v. United States, 255 U. S. 
App. D. C. 78, 81, 798 F. 2d 1509, 1512 (1986).
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feasible,” United States v. Ross, 456 U. S. 798, 804 (1982), 
and indisputably desirable in this area of law, the majority’s 
willingness to tolerate such ambiguity is dismaying. See 
United States v. Allen, 542 F. 2d 630, 633 (CA4 1976). The 
majority purports to draw a “line of constitutional dimen-
sion,” ante, at 280, but it is one which lower courts, faced 
with a continuum of recess possibilities, will find impossible 
to discern.

Finally, today’s decision marks a lapse in this Court’s com-
mitment to fundamental fairness for criminal defendants. 
The majority wholly ignores the trial judge’s uneven imposi-
tion of bar orders. No bar order issued when recesses were 
called during testimony by the State’s witnesses, but when a 
recess was called at the conclusion of Perry’s direct testi-
mony, the trial judge suddenly became concerned that wit-
nesses might be “cured or assisted or helped approaching. . . 
cross examination.” App. 4-5. Perry’s counsel objected 
that Perry was being unfairly singled out, but the trial judge 
responded that he felt compelled to act as he did to ensure, of 
all things, “fairness to the state.” App. 5. This peculiar 
sense of obligation meant that Perry was removed from the 
courtroom and held incommunicado for the duration of the 
recess.9

Needless to say, the due process concerns underpinning 
the Sixth Amendment right to counsel are designed to ensure 
a fair trial for the defendant, not the State. See generally 
Strickland v. Washington, 466 U. S., at 684-685; United 

9 In addition to the bar order issued against Perry, the trial judge or-
dered Perry’s wife not to speak with anyone during a recess called after 
she had completed her direct testimony on behalf of her husband. Defense 
counsel protested that “this was not done during the state’s case. It is 
only being done on the defendant’s case and it is being done without even 
the request of the state .... And I again urge the Court that it appears 
to show some bias on the part of the Court.” Tr. 904. The trial judge 
rebuffed the objection: “I don’t apologize for it. I’m in charge of this trial 
and I’m going to see that it remains fair to all parties.” Ibid, (emphasis 
added).
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States v. Cronic, 466 U. S., at 653-656; United States v. 
Morrison, 449 U. S. 361, 364 (1981). By ensuring a defend-
ant’s right to have counsel, which includes the concomitant 
right to communicate with counsel at every critical stage of 
the proceedings, see Powell n . Alabama, 287 U. S. 45, 68-69 
(1932), the Constitution seeks “to minimize the imbalance in 
the adversary system.” United States v. Ash, 413 U. S. 
300, 309, (1973). The majority twice disserves this noble 
goal—by isolating the defendant at a time when counsel’s as-
sistance is perhaps most needed, and by ignoring the stark 
unfairness of according prosecution witnesses the very pre-
rogatives denied the defendant. The Constitution does not 
permit this new restriction on the Sixth Amendment right to 
counsel. I dissent.
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DUQUESNE LIGHT CO. et  al . v . BARASCH et  al .

APPEAL FROM THE SUPREME COURT OF PENNSYLVANIA

No. 87-1160. Argued November 7, 1988—Decided January 11, 1989

In 1967, appellant Pennsylvania electric utilities joined a venture to con-
struct seven nuclear generating units. But in 1980, because of interven-
ing events, including the Arab oil embargo and the accident at Three 
Mile Island, the participants canceled plans for construction of four of the 
plants. Thereafter appellant Duquesne Light Co. applied to the Penn-
sylvania Public Utility Commission (PUC) to obtain a rate increase and 
to amortize its expenditures on the canceled plants over 10 years. The 
PUC granted a rate increase that included an amount representing the 
first payment of the 10-year amortized recovery of Duquesne’s costs in 
the aborted plants. Shortly before the close of the rate proceeding, a 
state law (Act 335) was enacted that provided that an electric utility’s 
cost of construction of a generating facility shall not be made part of a 
rate base nor otherwise included in rates charged until such time as the 
facility “is used and useful in service to the public.” The State Office of 
the Consumer Advocate moved the PUC to reconsider in light of this 
law, but the PUC on reconsideration affirmed its original rate order, 
reading the new law as excluding the costs of canceled plants from the 
rate base, but not as preventing their recovery through amortization. 
Meanwhile, the PUC similarly granted appellant Pennsylvania Power 
Co. a rate increase and authorized it to amortize its share of the can-
celed plants over a 10-year period. The Consumer Advocate appealed 
both PUC decisions to the Pennsylvania Commonwealth Court, which 
held that the PUC had correctly construed Act 335. The Pennsylvania 
Supreme Court reversed, holding that Act 335 prohibited recovery of 
the costs in question either by inclusion in the rate base or by amortiza-
tion, and that the statute did not take appellants’ property in violation of 
the Takings Clause of the Fifth Amendment, applicable to the States 
under the Fourteenth Amendment. The court remanded the case to the 
PUC for further proceedings to correct its rate orders, giving effect to 
the exclusion required by Act 335.

Held:
1. This Court has jurisdiction to decide the case under 28 U. S. C. 

§ 1257(2), which authorizes the Court to review by appeal “[ffinal judg-
ments . . . rendered by the highest court of a State in which a decision 
could be had . . . where is drawn in question the validity of a statute of 
any state on the ground of its being repugnant to the Constitution . . . 
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and the decision is in favor of its validity.” Although the Pennsylvania 
Supreme Court remanded the case for further proceedings to revise the 
rate orders, that court’s judgment is final for purposes of this Court’s 
appellate jurisdiction. The state court’s last word on Act 335’s con-
stitutionality has been presented, and all that remains is the straight-
forward application of its clear directive to otherwise complete rate 
orders. Pp. 306-307.

2. A state scheme of utility regulation, such as is involved here, does 
not “take” property simply because it disallows recovery of capital 
investments that are not “used and useful in service to the public.” 
Pp. 307-316.

(a) Under the “prudent investment” or “historical cost” rule, a util-
ity is compensated for all prudent investments at their actual cost when 
made (their “historical” cost), irrespective of whether individual invest-
ments are deemed necessary or beneficial in hindsight. It was ruled in 
FPC v. Hope Natural Gas Co., 320 U. S. 591, that historical cost was a 
valid basis on which to calculate utility compensation. Pp. 307-312.

(b) The Constitution does not require that subsidiary aspects of 
Pennsylvania’s ratemaking methodology be examined piecemeal, as ap-
pellants argue. State legislatures are competent bodies to set utility 
rates, and the PUC is essentially an administrative arm of the legisla-
ture. Similarly, an otherwise reasonable rate is not subject to constitu-
tional attack by questioning the theoretical consistency of the method 
that produced it, as appellants do here by noting Act 335’s theoretical 
inconsistency in suddenly and selectively applying the “used and useful 
requirement,” normally associated with the fair value method of rate-
setting, in the context of Pennsylvania’s system based on historical 
costs. Pp. 313-314.

(c) In this case, at all relevant times, Pennsylvania’s rate system 
has been predominantly but not entirely based on historical costs, and 
it has not been shown that the rate orders in question as modified by 
Act 335 failed to give a reasonable rate of return on equity given the 
risk under such a regime. Therefore, Act 335’s limited effect on those 
rate orders does not result in constitutionally impermissible rates. 
Pp. 314-315.

(d) But adoption of the “prudent investment” rule as the single 
constitutional standard of valuation would be inconsistent with the view 
of the Constitution that this Court has taken since Hope Natural Gas 
and would unnecessarily foreclose alternatives that could benefit both 
consumers and investors. The Constitution within broad limits leaves 
the States free to decide what ratesetting methodology best meets 
their needs in balancing the interests of the utility and the public. 
Pp. 315-316.

516 Pa. 142, 532 A. 2d 325, affirmed.
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Reh nqu ist , C. J., delivered the opinion of the Court, in which Bren -
nan , Whit e , Mar sh all , Stev en s , O’Con no r , Sca lia , and Ken ne dy , 
JJ., joined. Sca lia , J., filed a concurring opinion, in which White  and 
O’Conn or , JJ., joined, post, p. 317. Blac kmu n , J., filed a dissenting 
opinion, post, p. 317.

Peter Buscemi argued the cause for appellants. With him 
on the briefs were Alan L. Reed, William E. Zeiter, John F. 
Stillmun III, James R. Edgerly, Stephen L. Feld, Christine 
A. Hansen, and Larry R. Crayne.

Irwin A. Popowsky argued the cause for appellees and 
filed a brief for appellee David M. Barasch. With him on the 
brief were David M. Barasch, pro se, and Daniel Clear-
field. Daniel P. Delaney, Bohdan R. Pankiw, and John A. 
Levin filed a brief for appellee Pennsylvania Public Utility 
Commission. *

Chief  Justi ce  Rehnquis t  delivered the opinion of the 
Court.

Pennsylvania law required that rates for electricity be 
fixed without consideration of a utility’s expenditures for 
electrical generating facilities which were planned but never 
built, even though the expenditures were prudent and rea-
sonable when made. The Supreme Court of Pennsylvania 
held that such a law did not take the utilities’ property in vi-
olation of the Fifth Amendment to the United States Con-
stitution. We agree with that conclusion, and hold that a 

*Briefs of amici curiae urging reversal were filed for the Edison 
Electric Institute by Robert L. Baum and Peter B. Kelsey; and for the 
Pennsylvania Electric Association by Rex E. Lee, David W. Carpenter, 
Vincent Butler, and David T. Evrard.

Briefs of amici curiae urging affirmance were filed for the Consumer 
Federation of America et al. by Scott Hempling and Roger Colton; for the 
National Association of Regulatory Utility Commissioners by William 
Paul Rodgers, Jr.; for the National Association of State Utility Consumer 
Advocates by Raymon E. Lark, Jr.; and for the National Governor’s Asso-
ciation et al. by Benna Ruth Solomon, Joyce Holmes Benjamin, Beate 
Bloch, and Brian J. Moline.

H. Lee Roussell and David M. Kleppinger filed a brief for Industrial 
Energy Consumers of Pennsylvania et al. as amici curiae.
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state scheme of utility regulation does not “take” property 
simply because it disallows recovery of capital investments 
that are not “used and useful in service to the public.” 66 
Pa. Cons. Stat. § 1315 (Supp. 1988).

I
In response to predictions of increased demand for electric-

ity, Duquesne Light Company (Duquesne) and Pennsylvania 
Power Company (Penn Power) joined a venture in 1967 to 
build more generating capacity. The project, known as the 
Central Area Power Coordination Group (CAPCO), involved 
three other electric utilities and had as its objective the con-
struction of seven large nuclear generating units. In 1980 
the participants canceled plans for construction of four of the 
plants. Intervening events, including the Arab oil embargo 
and the accident at Three Mile Island, had radically changed 
the outlook both for growth in the demand for electricity and 
for nuclear energy as a desirable way of meeting that de-
mand. At the time of the cancellation, Duquesne’s share of 
the preliminary construction costs associated with the four 
halted plants was $34,697,389. Penn Power had invested 
$9,569,665.

In 1980, and again in 1981, Duquesne sought permission 
from the Pennsylvania Public Utility Commission (PUC)1 to 
recoup its expenditures for the unbuilt plants over a 10-year 
period. The Commission deferred ruling on the request 
until it received the report from its investigation of the 
CAPCO construction. That report was issued in late 1982. 
The report found that Duquesne and Penn Power could not 
be faulted for initiating the construction of more nuclear gen-
erating capacity at the time they joined the CAPCO project 
in 1967. The projections at that time indicated a growing de-

*The PUC exercises a legislative grant of power to enforce the Pennsyl-
vania public utilities laws. 66 Pa. Cons. Stat. § 501 (1986). “[T]he author-
ity of the Commission must arise either from the express words of the per-
tinent statutes or by strong and necessary implication therefrom.” Phila-
delphia v. Philadelphia Electric Co., 504 Pa. 312, 317, 473 A. 2d 997, 999 
(1984) (collecting cases).
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mand for electricity and a cost advantage to nuclear capacity. 
It also found that the intervening events which ultimately 
confounded the predictions could not have been predicted, 
and that work on the four nuclear plants was stopped at the 
proper time. In summing up, the Administrative Law 
Judge found “that the CAPCO decisions in regard to the [can-
celed plants] at every stage to their cancellation, were rea-
sonable and prudent.” App. to Juris. Statement 19h. He 
recommended that Duquesne and Penn Power be allowed to 
amortize their sunk costs in the project over a 10-year period. 
The PUC adopted the conclusions of the report. App. to 
Juris. Statement li.

In 1982, Duquesne again came before the PUC to obtain a 
rate increase. Again, it sought to amortize its expenditures 
on the canceled plants over 10 years. In January 1983, the 
PUC issued a final order which granted Duquesne the au-
thority to increase its revenues $105.8 million to a total 
yearly revenue in excess of $800 million. Pennsylvania 
PUC v. Duquesne Light Co., 57 Pa. P. U. C. 1, 51 P. U. R. 
4th 198 (1983). The rate increase included $3.5 million in 
revenue representing the first payment of the 10-year am-
ortization of Duquesne’s $35 million loss in the CAPCO 
plants.

The Pennsylvania Office of the Coilsumer Advocate (Con-
sumer Advocate) moved the PUC for reconsideration in light 
of a state law enacted about a month before the close of the 
1982 Duquesne rate proceeding. The Act, No. 335, 1982 Pa. 
Laws 1473, amended the Pennsylvania Utility Code by limit-
ing “the consideration of certain costs in the rate base.”2 It 

2 Act 335 amended the Pennsylvania Utility Code by adding 66 Pa. 
Cons. Stat. § 1315. The relevant parts of Act 335 read as follows:

“AN ACT
“Amending Title 66 (Public Utilities) of the Pennsylvania Consolidated 
Statutes, providing a limitation on the consideration of certain costs in the 
rate base for electric public utilities.

“Section 1. Title 66 ... is amended by adding a section to read:
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provided that “the cost of construction or expansion of a facil-
ity undertaken by a public utility producing . . . electricity 
shall not be made a part of the rate base nor otherwise in-
cluded in the rates charged by the electric utility until such 
time as the facility is used and useful in service to the pub-
lic.” 66 Pa. Cons. Stat. § 1315 (Supp. 1988). On reconsider-
ation, the PUC affirmed its original rate order. Pennsylva-
nia PUC v. Duquesne Light Co., 57 Pa. P. U. C. 177, 52 
P. U. R. 4th 644 (1983). It read the new law as excluding 
the costs of canceled plants (obviously not used and useful) 
from the rate base, but not as preventing their recovery 
through amortization.

Meanwhile another CAPCO member, Penn Power, also 
sought to amortize its share of the canceled CAPCO power-
plants over a 10-year period. The PUC granted Penn Power 
authority to increase its revenues by $15.4 million to a total of 
$184.2 million. Pennsylvania PUC v. Pennsylvania Power 
Co., 58 Pa. P. U. C. 305, 60 P. U. R. 4th 593 (1984). Part of

“§ 1315. Limitation on consideration of certain costs for electric utilities.
“Except for such nonrevenue producing, nonexpense reducing invest-

ments as may be reasonably shown to be necessary to improve environ-
mental conditions at existing facilities or improve safety at existing facili-
ties or as may be required to convert facilities to the utilization of coal, the 
cost of construction or expansion of a facility undertaken by a public utility 
producing, generating, transmitting, distributing or furnishing electricity 
shall not be made a part of the rate base nor otherwise included in the rates 
charged by the electric utility until such time as the facility is used and 
useful in service to the public. Except as stated in this section, no electric 
utility property shall be deemed used and useful until it is presently pro-
viding actual utility service to the customers.

“Section 2. This act shall be applicable to all proceedings pending be-
fore the Public Utility Commission and the courts at this time. Nothing 
contained in this act shall be construed to modify or change existing law 
with regard to rate making treatment of investment in facilities of fixed 
utilities other than electric facilities.

“Section 3. This act shall take effect immediately.
“APPROVED—The 30th day of December, A. D. 1982.” (Emphasis 
added.)
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that revenue increase represented $956,967 for the first year 
of the 10-year amortized recovery of Penn Power’s costs in 
the aborted nuclear plants.

The Consumer Advocate appealed both of these decisions 
to the Commonwealth Court, which by a divided vote held 
that the Commission had correctly construed § 1315. Cohen 
v. Pennsylvania PUC, 90 Pa. Commw. 98, 494 A. 2d 58
(1985).  The Consumer Advocate then appealed to the 
Supreme Court of Pennsylvania, and that court reversed. 
Barasch v. Pennsylvania PUC, 516 Pa. 142, 532 A. 2d 325 
(1987). That court held that the controlling language of the 
Act prohibited recovery of the costs in question either by in-
clusion in the rate base or by amortization. The court re-
jected appellants’ constitutional challenge to the statute thus 
interpreted, observing that “[t]he ‘just compensation’ safe-
guarded to a utility by the fourteenth amendment of the fed-
eral constitution is a reasonable return on the fair value of its 
property at the time it is being used for public service.” Id., 
at 163, 532 A. 2d, at 335. Since the instant CAPCO invest-
ment was not serving the public and did not constitute an 
operating expense, no constitutional rights to recovery 
attached to it. The court remanded to the PUC for further 
proceedings to correct its rate order, giving effect to the 
exclusion required by Act 335. Duquesne and Penn Power 
appealed to this Court arguing that the effect of Act 335 
excluding their prudently incurred costs from the rate vio-
lated the Takings Clause of the Fifth Amendment, applicable 
to the States under the Fourteenth Amendment. We noted 
probable jurisdiction. 485 U. S. 933 (1988).

3

3 On October 10, 1985, too late to affect this case, the Pennsylvania Leg-
islature enacted Act 1985-62 which added 66 Pa. Cons. Stat. § 520 (Supp. 
1988) to the state utility code. Under § 520, the PUC is now authorized to 
permit amortized recovery of prudently incurred investment in canceled 
generating units.
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II

Although the parties have not discussed it, we must first 
inquire into our jurisdiction to decide this case. See Jackson 
n . Ashton, 8 Pet. 148 (1834); Mansfield C. & L. M. R. Co. n . 
Swan, 111 U. S. 379 (1884). Our jurisdiction here rests on 
28 U. S. C. § 1257(2), which authorizes this Court to review 
“[f]inal judgments or decrees rendered by the highest Court 
of a State in which a decision could be had . . . [b]y appeal, 
where is drawn in question the validity of a statute of any 
state on the ground of its being repugnant to the Constitution 
. . . and the decision is in favor of its validity.” Although 
this case has been remanded for further proceedings to re-
vise the relevant rate orders, we hold that for purposes of 
our appellate jurisdiction the judgment of the Pennsylvania 
Supreme Court is final.

We have acknowledged that the words of § 1257(2) could 
well be interpreted to preclude review in this Court as long 
as any proceedings remain in state court. Radio Station 
WOW, Inc. v. Johnson, 326 U. S. 120, 124 (1945). In Cox 
Broadcasting Corp. v. Cohn, 420 U. S. 469, 477 (1975), how-
ever, we recognized that in practice the final judgment rule 
has not been interpreted so strictly. Cox outlined four cir-
cumstances in which the adjudication of a federal issue in a 
case by the highest available state court had been reviewed 
in this Court notwithstanding the prospect of some further 
state-court proceedings.

This case falls into the first of the four categories. The 
Pennsylvania Supreme Court has finally adjudicated the con-
stitutionality of Act 335 in the context of otherwise com-
pleted rate proceedings and so has left “the outcome of fur-
ther proceedings preordained.” Cox, supra, at 479. We do 
not think that the PUC might undo the effects of Act 335 on 
remand by allowing recovery of the disputed costs in some 
other way consistent with state law. The Pennsylvania 
Supreme Court’s interpretation of the Act does not leave its
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effect in doubt; the CAPCO related costs may not be “other-
wise included in the rates charged.” 66 Pa. Cons. Stat. 
§ 1315 (1986).4 We are satisfied that we are presented with 
the State’s last word on the constitutionality of Act 335 and 
that all that remains is the straightforward application of its 
clear directive to otherwise complete rate orders. We there-
fore have jurisdiction. See Cox, supra, at 479; Mills v. Ala-
bama, 384 U. S. 214 (1966).

Ill
As public utilities, both Duquesne and Penn Power are 

under a state statutory duty to serve the public. A Pennsyl-
vania statute provides that “[e]very public utility shall fur-
nish and maintain adequate, efficient, safe, and reasonable 
service and facilities” and that “[s]uch service also shall be 
reasonably continuous and without unreasonable interrup-
tions or delay.” 66 Pa. Cons. Stat. § 1501 (1986). Although 
their assets are employed in the public interest to provide 
consumers of the State with electric power, they are owned 
and operated by private investors. This partly public, 
partly private status of utility property creates its own set of 
questions under the Takings Clause of the Fifth Amendment.

The guiding principle has been that the Constitution pro-
tects utilities from being limited to a charge for their prop-
erty serving the public which is so “unjust” as to be confis-
catory. Covington & Lexington Turnpike Road Co. v. 
Sandford, 164 U. S. 578, 597 (1896) (A rate is too low if it is 
“so unjust as to destroy the value of [the] property for all the 
purposes for which it was acquired,” and in so doing “practi-

4 As a result of recent legislation, this Court will not long have appellate 
jurisdiction over cases of the instant type. Public L. 100-352, 102 Stat. 
662, effective September 25, 1988, and applicable to judgments rendered 
on or after that date, eliminates substantially all of our appellate juris-
diction, including § 1257(2). Persons aggrieved by state-court judgments 
should now file a petition for certiorari, rather than appeal. See S. Rep. 
No. 100-300 (1988); H. R. Rep. No. 100-660 (1988); B. Boskey & E. Gress-
man, The Supreme Court Bids Farewell to Mandatory Appeals, 109 S. Ct. 
LXXXI (1988).
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cally deprive[s] the owner of property without due process of 
law”); FPC v. Natural Gas Pipeline Co., 315 U. S. 575, 585 
(1942) (“By long standing usage in the field of rate regulation, 
the ‘lowest reasonable rate’ is one which is not confiscatory in 
the constitutional sense”); FPC v. Texaco Inc., 417 U. S. 
380, 391-392 (1974) (“All that is protected against, in a con-
stitutional sense, is that the rates fixed by the Commission be 
higher than a confiscatory level”). If the rate does not afford 
sufficient compensation, the State has taken the use of utility 
property without paying just compensation and so violated 
the Fifth and Fourteenth Amendments. As has been ob-
served, however, “[h]ow such compensation may be ascer-
tained, and what are the necessary elements in such an in-
quiry, will always be an embarrassing question.” Smyth n . 
Ames, 169 U. S. 466, 546 (1898). See also Permian Basin 
Area Rate Cases, 390 U. S. 747, 790 (1968) (“[Neither law 
nor economics has yet devised generally accepted standards 
for the evaluation of rate-making orders”).

At one time, it was thought that the Constitution required 
rates to be set according to the actual present value of the 
assets employed in the public service. This method, known 
as the “fair value” rule, is exemplified by the decision in 
Smyth n . Ames, supra. Under the fair value approach, a 
“company is entitled to ask ... a fair return upon the value 
of that which it employs for the public convenience,” while on 
the other hand, “the public is entitled to demand . . . that no 
more be exacted from it for the use of [utility property] than 
the services rendered by it are reasonably worth.” 169 
U. S., at 547. In theory the Smyth n . Ames fair value 
standard mimics the operation of the competitive market. 
To the extent utilities’ investments in plants are good ones 
(because their benefits exceed their costs) they are rewarded 
with an opportunity to earn an “above-cost” return, that is, a 
fair return on the current “market value” of the plant. To 
the extent utilities’ investments turn out to be bad ones (such 
as plants that are canceled and so never used and useful to
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the public), the utilities suffer because the investments have 
no fair value and so justify no return.

Although the fair value rule gives utilities strong incentive 
to manage their affairs well and to provide efficient service 
to the public, it suffered from practical difficulties which ulti-
mately led to its abandonment as a constitutional require-
ment.5 In response to these problems, Justice Brandeis 
had advocated an alternative approach as the constitutional 
minimum, what has become known as the “prudent invest-
ment” or “historical cost” rule. He accepted the Smyth v. 
Ames eminent domain analogy, but concluded that what was 
“taken” by public utility regulation is not specific physical 
assets that are to be individually valued, but the capital pru-
dently devoted to the public utility enterprise by the utilities’ 
owners. Missouri ex rel. Southwestern Bell Telephone Co. 
v. Public Service Comm’n, 262 U. S. 276, 291 (1923) (dissent-
ing opinion). Under the prudent investment rule, the utility 
is compensated for all prudent investments at their actual cost 
when made (their “historical” cost), irrespective of whether 
individual investments are deemed necessary or beneficial in 
hindsight. The utilities incur fewer risks, but are limited to 
a standard rate of return on the actual amount of money rea-
sonably invested.6

5 Perhaps the most serious problem associated with the fair value rule 
was the “laborious and baffling task of finding the present value of the util-
ity.” Missouri ex rel. Southwestern Bell Telephone Co. v. Public Service 
Comm’n, 262 U. S. 276, 292-294 (1923) (Brandeis, J. dissenting). The ex-
change value of a utility’s assets, such as power plants, could not be set by 
a market price because such assets were rarely bought and sold. Nor 
could the capital assets be valued by the stream of income they produced 
because setting that stream of income was the very object of the rate pro-
ceeding. According to Brandeis, the Smyth v. Ames test usually degener-
ated to proofs about how much it would cost to reconstruct the asset in 
question, a hopelessly hypothetical, complex, and inexact process. 262 
U. S., at 292-294.

6 The system avoids the difficult valuation problems encountered under 
the Smyth v. Ames test because it relies on the actual historical cost of 
investments as the basis for setting the rate. The amount of a utility’s
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Forty-five years ago in the landmark case of FPC v. Hope 
Natural Gas Co., 320 U. S. 591 (1944), this Court abandoned 
the rule of Smyth v. Ames, and held that the “fair value” rule 
is not the only constitutionally acceptable method of fixing 
utility rates. In Hope we ruled that historical cost was a 
valid basis on which to calculate utility compensation. 320 
U. S., at 605 (“Rates which enable [a] company to operate 
successfully, to maintain its financial integrity, to attract 
capital, and to compensate its investors for the risk assumed 
certainly cannot be condemned as invalid, even though they 
might produce only a meager return on the so called ‘fair 
value’ rate base”). We also acknowledged in that case that 
all of the subsidiary aspects of valuation for ratemaking pur-
poses could not properly be characterized as having a con-
stitutional dimension, despite the fact that they might affect 
property rights to some degree. Today we reaffirm these 
teachings of Hope Natural Gas: “[I]t is not theory but the im-
pact of the rate order which counts. If the total effect of the 
rate order cannot be said to be unreasonable, judicial inquiry 
. . . is at an end. The fact that the method employed to 
reach that result may contain infirmities is not then impor-
tant.” Id, at 602. This language, of course, does not dis-
pense with all of the constitutional difficulties when a utility 
raises a claim that the rate which it is permitted to charge is 
so low as to be confiscatory: whether a particular rate is “un-
just” or “unreasonable” will depend to some extent on what is 
a fair rate of return given the risks under a particular rate-
setting system, and on the amount of capital upon which the 
investors are entitled to earn that return. At the margins, 
these questions have constitutional overtones.

Pennsylvania determines rates under a slightly modified 
form of the historical cost/prudent investment system.* 7 Nei-

actual outlays for assets in the public service is more easily ascertained by 
a ratemaking body because less judgment is required than in valuing an 
asset.

7 Pennsylvania values property in the rate base according to its histori-
cal cost. As provided by 66 Pa. Cons. Stat. § 1311(b) (1986), “[t]he value
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ther Duquesne nor Penn Power alleges that the total effect 
of the rate order arrived at within this system is unjust or 
unreasonable. In fact the overall effect is well within the 

of the property of the public utility included in the rate base shall be the 
original cost of the property when first devoted to the public service less 
the applicable accrued depreciation.” Accordingly, the PUC declared in 
Duquesne’s rate proceeding that “we shall adopt as the fair value of the 
respondent’s rate base, the original cost measure of value.” Pennsylvania 
PUC v. Duquesne Light Co., 57 Pa. P. U. C. 1, 5, 51 P. U. R. 4th 198, 202 
(1983). It held likewise in Penn Power’s case. See Pennsylvania PUC v. 
Pennsylvania Power Co., 58 Pa. P. U. C. 305, 310, 60 P. U. R. 4th 593, 
597 (1984) (same).

Having adjusted the historical cost in various ways to account for such 
things as depreciation and working capital, the PUC proceeds to set a rate 
of return based largely on the cost of capital to the enterprise. The cost of 
each component of the utility’s capital is considered, i. e., “the cost of debt, 
the cost of preferred stock, and the cost of common stock[,] [t]he latter 
being determined by the return required to sell such stock upon reasonable 
terms in the market.” Pennsylvania PUC v. Duquesne Light Co., supra, 
at 42, 51 P. U. R. 4th, at 235; Bluefield Water Works & Improvement Co. 
n . Public Service Comm’n of West Virginia, 262 U. S. 679, 692-693 (1923). 
It then exercises “informed judgment” to set the total rate of return based 
on these component costs of capital. Ibid. See also Pennsylvania PUC 
v. Pennsylvania Power, supra, at 325-326, 60 P. U. R. 4th, at 611-621.

The bulk of the rate based on capital, then, represents a return (set by 
costs of capital) on a rate base (determined by historical cost). These are 
features of the historical cost/prudent investment system. Pennsylvania 
has modified the system in several instances, however, when prudent in-
vestments will never be used and useful. For such occurrences, it has al-
lowed amortization of the capital lost, but does not allow the utility to earn 
a return on that investment. See, e. g., Pennsylvania PUC v. Metropoli-
tan Edison Co., 55 Pa. P. U. C. 478, 486 (1982) (amortization of company’s 
investment in contaminated Three Mile Island Unit 2); Philadelphia Elec-
tric Co. v. Pennsylvania PUC, 61 Pa. Commw. 325, 433 A. 2d 620 (1981) 
(excluding from the rate base a portion of a utility’s generating plant that 
was excess capacity, but allowing recovery of the operating expenses, in-
cluding depreciation charges on the entire plants); UGI Corp. v. Pennsyl-
vania PUC, 49 Pa. Commw. 69, 410 A. 2d 923 (1980) (permitting amortiza-
tion of terminated feasibility studies); PennsyIvania PUC v. Philadelphia 
Electric Co., 46 Pa. P. U. C. 746, 750 (1973) (10-year amortization of 
unusual expenses caused by tropical storm). The loss to utilities from 
prudent but ultimately unsuccessful investments under such a system is 
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bounds of Hope, even with total exclusion of the CAPCO 
costs. Duquesne was authorized to earn a 16.14% return on 
common equity and an 11.64% overall return on a rate base of 
nearly $1.8 billion. See Pennsylvania PUC v. Duquesne 
Light Co., 57 Pa. P. U. C., at 51, 51 P. U. R. 4th, at 243. 
Its $35 million investment in the canceled plants comprises 
roughly 1.9% of its total base. The denial of plant amortiza-
tion will reduce its annual allowance by 0.4%. Similarly, 
Penn Power was allowed a charge of 15.72% return on com-
mon equity and a 12.02% overall return. Its investment in 
the CAPCO plants comprises only 2.4% of its $401.8 million 
rate base. See Pennsylvania PUC v. Pennsylvania Power 
Co., 58 Pa. P. U. C., at 331-332, 60 P. U. R. 4th, at 618. 
The denial of amortized recovery of its $9.6 million invest-
ment in CAPCO will reduce its annual revenue allowance by 
only 0.5%.

Given these numbers, it appears that the PUC would have 
acted within the constitutional range of reasonableness if it 
had allowed amortization of the CAPCO costs but set a lower 
rate of return on equity with the result that Duquesne and 
Penn Power received the same revenue they will under the 
instant orders on remand. The overall impact of the rate 
orders, then, is not constitutionally objectionable. No argu-
ment has been made that these slightly reduced rates jeopar-
dize the financial integrity of the companies, either by leav-
ing them insufficient operating capital or by impeding their 
ability to raise future capital. Nor has it been demonstrated 
that these rates are inadequate to compensate current equity 
holders for the risk associated with their investments under a 
modified prudent investment scheme.8

greater than under a pure prudent investment rule, but less than under a 
fair value approach. Pennsylvania’s modification slightly increases the 
overall risk of investments in utilities over the pure prudent investment 
rule. Presumably the PUC adjusts the risk premium element of the rate 
of return on equity accordingly.

8 Duquesne’s embedded cost of debt was 9.42%. Pennsylvania PUC v. 
Duquesne Light Co., 57 Pa. P. U. C., at 44, 51 P. U. R. 4th, at 237. Penn
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Instead, appellants argue that the Constitution requires 
that subsidiary aspects of Pennsylvania’s ratemaking meth-
odology be examined piecemeal. One aspect which they find 
objectionable is the constraint Act 335 places on the PUC’s 
decisions. They urge that such legislative direction to the 
PUC impermissibly interferes with the PUC’s duty to bal-
ance consumer and investor interest under Permian Basin, 
390 U. S., at 792. Appellants also note the theoretical incon-
sistency of Act 335, suddenly and selectively applying the 
used and useful requirement, normally associated with the 
fair value approach, in the context of Pennsylvania’s system 
based on historical cost. Neither of the errors appellants 
perceive in this case is of constitutional magnitude.

It cannot seriously be contended that the Constitution pre-
vents state legislatures from giving specific instructions to 
their utility commissions. We have never doubted that state 
legislatures are competent bodies to set utility rates. And 
the Pennsylvania PUC is essentially an administrative arm of 
the legislature. See, e. g., Barasch v. Pennsylvania PUC, 
516 Pa., at 171, 532 A. 2d, at 339 (“The Commission is but an 
instrumentality of the state legislature for the performance of 
[ratemaking]”); Minnesota Rate Cases, 230 U. S. 352, 433 
(1913) (“The rate-making power is a legislative power and 
necessarily implies a range of legislative discretion”).* 9 We 
stated in Permian Basin that the commission “must be free, 
within the limitations imposed by pertinent constitutional 

Power’s debt service was at 10.25%. Pennsylvania PUC v. Pennsylva-
nia Power Co., 58 Pa. P. U. C., at 332, 60 P. U. R. 4th, at 618.

9 Indeed, the issue of constitutional concern has usually been just the 
reverse of appellants’ objection. Challenges to state and federal laws have 
been raised on the ground that the legislatures have delegated too much 
authority and discretion. See J. W. Hampton, Jr., & Co. v. United States, 
276 U. S. 394 (1928) (federal delegation of authority to set import tariff 
rates); York R. Co. v. Hriscoll, 331 Pa. 193, 200 A. 864 (1938) (PUC’s au-
thorization to exempt utility securities from reporting and registration re-
quirements an unconstitutional delegation of legislative power under Penn-
sylvania Constitution because it allowed the utility to nullify the statutory 
reporting requirements).
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and statutory commands, to devise methods of regulation ca-
pable of equitably reconciling diverse and conflicting inter-
ests.” 390 U. S., at 767 (emphasis added). This is not to 
say that any system of ratemaking applied by a utilities com-
mission, including the specific instructions it has received 
from its legislature, will necessarily be constitutional. But if 
the system fails to pass muster, it will not be because the leg-
islature has performed part of the work.

Similarly, an otherwise reasonable rate is not subject to 
constitutional attack by questioning the theoretical consis-
tency of the method that produced it. “It is not theory, but 
the impact of the rate order which counts.” Hope, 320 
U. S., at 602. The economic judgments required in rate pro-
ceedings are often hopelessly complex and do not admit of a 
single correct result. The Constitution is not designed to ar-
bitrate these economic niceties. Errors to the detriment of 
one party may well be canceled out by countervailing errors 
or allowances in another part of the rate proceeding. The 
Constitution protects the utility from the net effect of the 
rate order on its property. Inconsistencies in one aspect of 
the methodology have no constitutional effect on the utility’s 
property if they are compensated by countervailing factors in 
some other aspect.

Admittedly, the impact of certain rates can only be evalu-
ated in the context of the system under which they are im-
posed. One of the elements always relevant to setting the 
rate under Hope is the return investors expect given the risk 
of the enterprise. Id., at 603 (“[R]etum to the equity owner 
should be commensurate with returns on investments in 
other enterprises having corresponding risks”); Bluefield 
Water Works & Improvement Co. v. Public Service Common 
of West Virginia, 262 U. S. 679, 692-693 (1923) (“A public 
utility is entitled to such rates as will permit it to earn a 
return . . . equal to that generally being made at the same 
time and in the same general part of the country on invest-
ments in other business undertakings which are attended by
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corresponding risks and uncertainties”). The risks a utility-
faces are in large part defined by the rate methodology be-
cause utilities are virtually always public monopolies dealing 
in an essential service, and so relatively immune to the usual 
market risks. Consequently, a State’s decision to arbitrarily 
switch back and forth between methodologies in a way which 
required investors to bear the risk of bad investments at 
some times while denying them the benefit of good invest-
ments at others would raise serious constitutional questions. 
But the instant case does not present this question. At all 
relevant times, Pennsylvania’s rate system has been pre-
dominantly but not entirely based on historical cost and it has 
not been shown that the rate orders as modified by Act 335 
fail to give a reasonable rate of return on equity given the 
risks under such a regime. We therefore hold that Act 335’s 
limited effect on the rate order at issue does not result in a 
constitutionally impermissible rate.

Finally we address the suggestion of the Pennsylvania 
Electric Association as amicus that the prudent investment 
rule should be adopted as the constitutional standard. We 
think that the adoption of any such rule would signal a retreat 
from 45 years of decisional law in this area which would be as 
unwarranted as it would be unsettling. Hope clearly held 
that “the Commission was not bound to the use of any single 
formula or combination of formulae in determining rates.” 
320 U. S. at 602. More recently, we upheld the Federal 
Power Commission’s departure from the individual producer 
cost-of-service (prudent investment) system. In Wisconsin 
v. FPC, 373 U. S. 294 (1963), the FPC had concluded after 
extensive hearings that “the individual company cost-of-serv- 
ice method, based on theories of original cost and prudent in-
vestment, was not a workable or desirable method for deter-
mining the rates of independent producers and that the ‘ulti-
mate solution’ lay in what has become to be known as the 
area rate approach: ‘the determination of fair prices . . . 
based on reasonable financial requirements of the industry.’” 
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Id., at 298-299. In upholding the FPC’s area rate method-
ology against the argument that the individual company 
prudent investment rule was constitutionally required, the 
Court observed:

“[T]o declare that a particular method of rate regulation 
is so sanctified as to make it highly unlikely that any 
other method could be sustained would be wholly out of 
keeping with this Court’s consistent and clearly articu-
lated approach to the question of the Commission’s 
power to regulate rates. It has repeatedly been stated 
that no single method need be followed by the Commis-
sion in considering the justness and reasonableness of 
rates.” Id., at 309 (collecting cases).

See also FPC v. Texaco Inc., 417 U. S. at 387-390.
The adoption of a single theory of valuation as a constitu-

tional requirement would be inconsistent with the view of the 
Constitution this Court has taken since Hope Natural Gas, 
supra. As demonstrated in Wisconsin v. FPC, circum-
stances may favor the use of one ratemaking procedure over 
another. The designation of a single theory of ratemaking as 
a constitutional requirement would unnecessarily foreclose 
alternatives which could benefit both consumers and inves-
tors.10 The Constitution within broad limits leaves the 
States free to decide what ratesetting methodology best 
meets their needs in balancing the interests of the utility and 
the public.

Affirmed.

10 For example, rigid requirement of the prudent investment rule would 
foreclose hybrid systems such as the one Pennsylvania used before the ef-
fective date of Act 335 and now uses again. See n. 4, supra. It would 
also foreclose a return to some form of the fair value rule just as its practi-
cal problems may be diminishing. The emergent market for wholesale 
electric energy could provide a readily available objective basis for deter-
mining the value of utility assets.
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Justi ce  Scali a , with whom Justi ce  White  and Justic e  
O’Conno r  join, concurring.

I join the Court in reaffirming our established rule that no 
single ratemaking methodology is mandated by the Constitu-
tion, which looks to the consequences a governmental author-
ity produces rather than the techniques it employs. See, 
e. g., FPC v. Texaco Inc., 417 U. S. 380, 387-390 (1974); 
Wisconsin v. FPC, 373 U. S. 294, 309 (1963); FPC v. Hope 
Natural Gas Co., 320 U. S. 591, 602 (1944). I think it impor-
tant to observe, however, that while “prudent investment” 
(by which I mean capital reasonably expended to meet the 
utility’s legal obligation to assure adequate service) need not 
be taken into account as such in ratemaking formulas, it may 
need to be taken into account in assessing the constitutional-
ity of the particular consequences produced by those formu-
las. We cannot determine whether the payments a utility 
has been allowed to collect constitute a fair return on invest-
ment, and thus whether the government’s action is confisca-
tory, unless we agree upon what the relevant “investment” 
is. For that purpose, all prudently incurred investment may 
well have to be counted. As the Court’s opinion describes, 
that question is not presented in the present suit, which chal-
lenges techniques rather than consequences.

Justic e  Blackm un , dissenting.
The Court, I fear, because of what it regards as the invest-

ment of time in having this case argued and briefed, is 
strong-arming the finality concept and finding a Cox excep-
tion that does not exist. We have jurisdiction, under 28 
U. S. C. § 1257, only if there is a “final judgment” by the 
“highest court of a State” in which a decision could be had. 
To be sure, we have interpreted § 1257 somewhat flexibly to 
the effect that the finality requirement is satisfied in four dis-
crete situations despite the need of further proceedings in the 
state courts: Cox Broadcasting Corp. v. Cohn, 420 U. S. 469, 
477 (1975).



318 OCTOBER TERM, 1988

Blac km un , J., dissenting 488 U. S.

The Court here concludes that this case falls within the 
first of the four Cox exceptions (“the outcome of further pro-
ceedings preordained,” id., at 479). With all respect, I dis-
agree, for this case concerns rates, and there is no rate order 
whatsoever before this Court. The Supreme Court of Penn-
sylvania invalidated the rate orders set by the Pennsylvania 
Commission, and remanded the cases for further ratemaking. 
The Court deludes itself when it speaks of preordination of 
the Commission’s further action. New rates will be set, 
based upon factors we do not as yet know, and only then will 
a final judgment possibly emerge in due course.

I therefore would dismiss the appeal for want of the final 
judgment that § 1257 requires.
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REED v. UNITED TRANSPORTATION UNION et  al .
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THE FOURTH CIRCUIT

No. 87-1031. Argued November 2, 1988—Decided January 11, 1989

Two years after the last of the complained-of events occurred, petitioner, 
an officer of a local chapter of respondent union, filed suit against the 
union and various of its officers, alleging that they had violated his right 
to free speech as to union matters under § 101(a)(2) of Title I of the 
Labor-Management Reporting and Disclosure Act of 1959 (LMRDA). 
There is no statute of limitations expressly applicable to § 101 actions. 
The District Court denied respondents’ summary judgment motion, re-
jecting their argument that petitioner had filed his suit out of time and 
holding that the action was governed by North Carolina’s 3-year statute 
of limitations for personal injury actions. The Court of Appeals re-
versed, construing DelCostello v. Teamsters, 462 U. S. 151, to require 
that petitioner’s § 101(a)(2) claim be governed by the 6-month statute of 
limitations set forth in § 10(b) of the National Labor Relations Act 
(NLRA) for filing unfair labor practice charges with the National Labor 
Relations Board.

Held: Section 101(a)(2) claims are governed by state general or residual 
personal injury statutes of limitations. Pp. 323-334.

(a) The well-established general rule requires that the most closely 
analogous state statute of limitations be borrowed for a federal cause of 
action not supplied by Congress with its own limitations period. How-
ever, a narrow exception to that rule requires the application of a statute 
of limitations from elsewhere in federal law when the analogous state 
statute will frustrate or significantly interfere with federal policies, the 
federal law clearly provides a closer analogy, and the federal policies at 
stake and the practicalities of litigation render the federal rule signifi-
cantly more appropriate. Pp. 323-325.

(b) The general borrowing rule requires that state general or residual 
personal injury statutes of limitations be applied to § 101(a)(2) suits. As 
a preliminary matter, it must be concluded that all such suits should be 
characterized in the same way, since the diversion of resources to collat-
eral statute-of-limitations litigation would interfere with § 101(a)(2)’s 
core purpose of enhancing union democracy by protecting union mem-
bers’ rights to free speech and assembly from incursion by union leader-
ship. Because § 101(a)(2) is modeled on the First Amendment, it is 



320 OCTOBER TERM, 1988

Syllabus 488 U. S.

readily analogized to state personal injury actions under the reasoning of 
Owens v. Okure, ante, p. 235, where it was held that suits under 42 
U. S. C. § 1983, which also protects the exercise of First Amendment 
rights, are governed by state general or residual personal injury statutes 
of limitations. Moreover, since such state limitations periods are of 
sufficient length to accommodate the practical difficulties faced by § 101 
(a)(2) plaintiffs—which include identifying the injury, deciding in the 
first place to sue and thereby to antagonize union leadership, and finding 
an attorney—the practicalities of litigation do not require a search for a 
more analogous statute of limitations. Pp. 325-327.

(c) The narrow exception to the general borrowing rule does not re-
quire the adoption of the § 10(b) limitations period for § 101(a)(2) claims. 
Respondents’ argument to the contrary fails to take seriously the re-
quirement that analogous state statutes of limitations are to be used un-
less they frustrate or significantly interfere with federal policies. The 
6-month § 10(b) statute of limitations was crafted to accommodate fed-
eral interests in stable bargaining relationships between employers and 
unions and in private dispute resolution under collective-bargaining 
agreements. Insofar as those interests are implicated by § 101(a)(2) 
claims, however, the relationship will generally be tangential or re-
mote—as in the present case, which involves an internal union dispute 
that can have only an indirect impact on economic relations between 
union and employer and on labor peace. More importantly, the core fed-
eral interest furthered by § 101(a)(2)—the interest in union democracy 
promoted by union members’ free speech and assembly rights—simply 
had no part in the design of the § 10(b) statute of limitations for unfair 
labor practice charges. Indeed, Title I of the LMRDA was a response 
to a perception that the NLRA, including its unfair labor practices provi-
sions, had failed to provide the necessary protections for free speech and 
other union members’ rights. Hence, it is not the case here that the fed-
eral policies at stake in § 101(a)(2) actions make § 10(b) significantly more 
appropriate than the analogous state statutes of limitations that the 
established borrowing rule favors. DelCostello, supra, distinguished. 
Pp. 327-334.

828 F. 2d 1066, reversed and remanded.

Br en n an , J., delivered the opinion of the Court, in which Reh nqu ist , 

C. J., and Mar sh all , Blac kmu n , Stev en s , O’Conn or , and Ken ne dy , 

JJ., joined. Sca lia , J., filed an opinion concurring in the judgment, post, 
p. 334. Whit e , J., filed a dissenting opinion, post, p. 334.
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John W. Gresham argued the cause for petitioner. With 
him on the brief was Jonathan Wallas.

Clinton J. Miller III argued the cause and filed a brief for 
respondents. *

Justi ce  Brennan  delivered the opinion of the Court.
We are called upon in this case to decide what statute of 

limitations governs a claim by a union member under § 101 
(a)(2) of Title I of the Labor-Management Reporting and Dis-
closure Act of 1959 (LMRDA), Pub. L. 86-257, 73 Stat. 522, 
29 U. S. C. § 411(a)(2), alleging that the union violated its 
member’s right to free speech as to union matters.* 1 Con-
gress enacted no statute of limitations expressly applicable to 
§ 101 actions.

Petitioner Reed, the Secretary and Treasurer of Local 
1715 (Local) of respondent United Transportation Union 
(Union), received reimbursement from the Local for “time 

*Briefs of amici curiae urging reversal were filed for the United States 
by Solicitor General Fried, Deputy Solicitor General Ayer, Glen D. Nager, 
George R. Salem, Allen H. Feldman, Mary-Helen Mautner, and Ellen L. 
Beard; and for the Association for Union Democracy et al. by Paul Alan 
Levy, Arthur L. Fox II, and Alan B. Morrison.

David Silberman and Laurence Gold filed a brief for the American Fed-
eration of Labor and Congress of Industrial Organizations as amicus cu-
riae urging affirmance.

1 Section 101(a)(2) of the LMRDA provides:
“Fre ed om  of  sp ee ch  an d  as se mbly .

“Every member of any labor organization shall have the right to meet 
and assemble freely with other members; and to express any views, argu-
ments, or opinions; and to express at meetings of the labor organization his 
views, upon candidates in an election of the labor organization or upon any 
business properly before the meeting, subject to the organization’s estab-
lished and reasonable rules pertaining to the conduct of meetings: Pro-
vided, That nothing herein shall be construed to impair the right of a labor 
organization to adopt and enforce reasonable rules as to the responsibility 
of every member toward the organization as an institution and to his re-
fraining from conduct that would interfere with its performance of its legal 
or contractual obligations.” 73 Stat. 522.
This section is enforceable by private right of action. 29 U. S. C. § 412.
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lost” carrying out his union duties. After an audit the Un-
ion’s president, respondent Hardin, disallowed these pay-
ments. Hardin ruled that petitioner was not entitled to the 
payments because he had failed to obtain approval for them 
prior to doing the tasks that caused him to lose time, and be-
cause his salary as an officer of the Local was intended to 
cover all his official duties. When petitioner subsequently 
attempted to enforce a policy that reimbursements required 
prior approval—denying unapproved claims by the president 
and other officers of the Local—Hardin overruled these deci-
sions. Petitioner thereupon unsuccessfully sought reinstate-
ment of his disallowed payment. In a series of letters to 
Hardin, the last dated August 2, 1983, petitioner alleged that 
more stringent standards had been applied to his reimburse-
ment claims because he had been critical of the Local’s presi-
dent. Threatening suit, he asserted that the disallowance 
amounted to harassment for expressing his views on union 
matters and violated LMRDA § 101. Petitioner did not file 
this action in the Western District of North Carolina against 
the Union and various of its officers, however, until August 
2, 1985.

Respondents moved for summary judgment, arguing that 
petitioner had filed his suit out of time. Respondents main-
tained that on the reasoning of DelCostello v. Teamsters, 462 
U. S. 151 (1983), petitioner’s § 101 claim should be governed 
by the statute of limitations that applies to the filing of 
charges with the National Labor Relations Board alleging un-
fair labor practices defined in §8 of the National Labor Rela-
tions Act (NLRA), 29 U. S. C. §158. Section 10(b) of the 
NLRA, 29 U. S. C. § 160(b), provides that such charges must 
be filed within six months.2 The District Court denied sum-
mary judgment, holding that petitioner’s action was more 
akin to a civil rights claim than an unfair labor practice

2 Section 10(b) states in pertinent part that “no complaint shall issue 
based upon any unfair labor practice occurring more than six months prior 
to the filing of the charge with the Board.”



REED v. UNITED TRANSPORTATION UNION 323

319 Opinion of the Court

charge, and hence was governed by North Carolina’s 3-year 
statute of limitations for personal injury actions in accordance 
with the rule this Court established in Wilson V. Garcia, 471 
U. S. 261 (1985). 633 F. Supp. 1516 (1986).

The Court of Appeals for the Fourth Circuit reversed, con-
struing DelCostello to require that petitioner’s § 101(a)(2) 
claim be governed by NLRA § 10(b). 828 F. 2d 1066 (1987). 
We granted certiorari, 485 U. S. 933 (1988), to settle a con-
flict among Courts of Appeals as to the statute of limitations 
applicable to § 101(a)(2) actions.3 We now reverse the Fourth 
Circuit’s decision, and hold that § 101(a)(2) claims are gov-
erned by state general or residual personal injury statutes, 
which are to be identified in conformity with our decision this 
Term in Owens v. Okure, ante, p. 235.

I
Congress not infrequently fails to supply an express stat-

ute of limitations when it creates a federal cause of action. 
When that occurs, “[w]e have generally concluded that Con-
gress intended that the courts apply the most closely analo-
gous statute of limitations under state law.” DelCostello, 
supra, at 158. See, e. g., Agency Holding Corp. n . Malley- 
Duff & Associates, Inc., 483 U. S. 143, 147 (1987) (noting 
that the Rules of Decision Act usually requires that a state 
statute be borrowed, and also that “[g]iven our longstanding 
practice of borrowing state law, and the congressional aware-

3 The Court of Appeals for the Fourth Circuit’s holding conflicts with 
Rodonich v. House Wreckers Union Local 95, 817 F. 2d 967 (CA2 1987), 
and Doty v. Sewall, 784 F. 2d 1 (CAI 1986) (applying state personal injury 
limitations periods to Title I claims). It is in accord, however, with Clift 
v. International Union, United Automobile, Aerospace & Agricultural 
Implement Workers of America, 818 F. 2d 623 (CA7 1987), cert, pending 
No. 87-42; Davis v. United Automobile, Aerospace and Agriculture Im-
plement Workers of America, 765 F. 2d 1510 (CA111985), cert, denied, 475 
U. S. 1057 (1986); and Local Union 1397, United Steelworkers of America, 
AFL-CIO v. United Steelworkers of America, AFL-CIO, 748 F. 2d 180 
(CA3 1984) (applying § 10(b) statute of limitations).
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ness of this practice, we can generally assume that Congress 
intends by its silence that we borrow state law”); Auto Work-
ers v. Hoosier Cardinal Corp., 383 U. S. 696, 703-705 (1966); 
Holmberg v. Armbrecht, 327 U. S. 392, 395 (1946).

“State legislatures do not devise their limitations periods 
with national interests in mind,” however, “and it is the duty 
of the federal courts to assure that the importation of state 
law will not frustrate or interfere with the implementation of 
national policies.” Occidental Life Ins. Co. of California v. 
EEOC, 432 U. S. 355, 367 (1977). Thus, on the assumption 
that Congress would not choose “to adopt state [limitations] 
rules at odds with the purpose or operation of federal sub-
stantive law,” DelCostello, supra, at 161, we have recognized 
a closely circumscribed exception to the general rule that 
statutes of limitation are to be borrowed from state law. We 
decline to borrow a state statute of limitations only “when a 
rule from elsewhere in federal law clearly provides a closer 
analogy than available state statutes, and when the federal 
policies at stake and the practicalities of litigation make that 
rule a significantly more appropriate vehicle for interstitial 
lawmaking.” DelCostello, supra, at 172. See Agency 
Holding Corp., supra (adopting federal statute of limitations 
for civil RICO claims); Occidental Life Ins. Co., supra (fed-
eral limitations period applied to EEOC enforcement ac-
tions); McAllister n . Magnolia Petroleum Co., 357 U. S. 221 
(1958) (federal limitations period applied to unseaworthiness 
actions); Holmberg v. Armbrecht, supra (refusing to apply 
state statute to action to enforce federally created equitable 
right). This is a narrow exception to the general rule. As 
we made clear in DelCostello, “in labor law or elsewhere,” 
application of a federal statute will be unusual, and “resort to 
state law remains the norm for borrowing of limitations peri-
ods.” 462 U. S., at 171. Respondents urge in this case that 
petitioner’s § 101(a)(2) claim that he was penalized for ex-
ercising his right as a union member to speak freely as to 
union matters falls within the narrow exception requiring
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application of a federal statute of limitations, rather than 
within the general rule that we borrow an analogous state 
statute. We cannot agree.

A
We have upon previous occasions considered the history of 

Title I of the LMRDA, and have concluded that “Congress 
modeled Title I after the Bill of Rights, and that the legisla-
tors intended § 101(a)(2) to restate a principal First Amend-
ment value—the right to speak one’s mind without fear of re-
prisal.” Steelworkers v. Sadlowski, 457 U. S. 102, 111 
(1982). Indeed, the amendments that eventually were en-
acted as Title I were introduced under the heading of “Bill of 
Rights of Members of Labor Organizations.” See Finnegan 
n . Leu, 456 U. S. 431, 435 (1982). Congress considered the 
protection afforded by Title I to free speech and assembly in 
the union context necessary to bring an end to abuses by 
union leadership that had curtailed union democracy. It 
“adopted the freedom of speech and assembly provision in 
order to promote union democracy . . . [and] recognized that 
democracy would be assured only if union members are free 
to discuss union policies and criticize the leadership without 
fear of reprisal.” Sadlowski, supra, at 112. See also Finn-
egan, supra, at 436 (Title I was “necessary to further the 
[LMRDA’s] primary objective of ensuring that unions would 
be democratically governed and responsive to the will of their 
memberships”). Thus the core purpose of § 101(a)(2) is to 
protect free speech and assembly rights because these are 
considered “vital to the independence of the membership and 
the effective and fair operation of the union as the represent-
ative.” Hall n . Cole, 412 U. S. 1, 8 (1973).

As a preliminary matter, consideration of this core purpose 
suggests that “all claims arising out of [§ 101(a)(2)] ‘should be 
characterized in the same way.’” Agency Holding Corp., 
supra, at 147, quoting Wilson v. Garcia, 471 U. S. 261, 268 
(1985). Though § 101(a)(2) creates personal rights, a union 
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member vindicating those rights also serves public goals, in 
that he “necessarily render[s] a substantial service to his 
union as an institution and to all of its members,” contribut-
ing to the improvement or preservation of democracy within 
the union. Hall, supra, at 8. Time-consuming litigation 
as to the collateral question of the appropriate statute of 
limitations for a §101 claim would likely interfere with 
Congress’ aim that actions to enforce free speech and associa-
tion rights should in fact enhance union democracy. Such 
litigation creates uncertainty as to the time available for 
filing, and it would not be surprising if the prospect of per-
haps prolonged litigation against the union before ever the 
merits are reached were to have a deterrent effect on would- 
be § 101(a)(2) plaintiffs. The diversion of resources to collat-
eral statute-of-limitations litigation would be foreign to the 
central purposes of § 101(a)(2), and thus we are persuaded 
that all claims under that provision should be characterized 
in the same way. Determining exactly how they should be 
characterized does not appear to us to be a difficult task, 
given a proper understanding of the narrow scope of the 
DelCostello exception to our standard borrowing rule, and of 
the nature and purpose of § 101(a)(2).

Because § 101(a)(2) protects rights of free speech and as-
sembly, and was patterned after the First Amendment, it is 
readily analogized for the purpose of borrowing a statute of 
limitations to state personal injury actions. We find it un-
necessary to detail here the elements of this analogy. We 
have previously considered possible analogies between fed-
eral civil rights actions under 42 U. S. C. § 1983 (which lacks 
an express statute of limitations) and various state-law 
claims, and have held that §1983 actions are governed by 
state general or residual personal injury statutes of limita-
tions. Owens v. Okure, ante, p. 235; Wilson v. Garcia, 
supra. See also Goodman n . Lukens Steel Co., 482 U. S. 
656 (1987) (applying state personal injury statute to federal 
civil rights action against a private party brought under 42
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U. S. C. § 1981). Since § 101(a)(2) has evident similarities to 
§ 1983, which prohibits the infringement of First Amendment 
rights by persons acting under color of state law, it is appar-
ent that § 101(a)(2) actions also are analogous to state per-
sonal injury claims, and under our usual borrowing rule 
would take their statutes of limitations. Moreover, these 
state personal injury statutes are of sufficient length, see 
Owens, ante, at 248, nn. 9 and 10, to accommodate the practi-
cal difficulties faced by § 101(a)(2) plaintiffs, which include 
identifying the injury, deciding in the first place to bring suit 
against and thereby antagonize union leadership, and finding 
an attorney. See Doty v. Sewall, 784 F. 2d 1, 9 (CAI 1986). 
As a result, no practicalities of litigation compel us to search 
beyond state law for a more analogous statute of limitations. 
Cf. Agency Holding Corp., 483 U. S., at 147-148; DelCos-
tello, 462 U. S., at 165-166, 167-168 (and see n. 4, infra)', 
Burnett n . Grattan, 468 U. S. 42, 50-51 (1984). In light of 
the analogy between § 101(a)(2) and personal injury actions, 
and of the lack of any conflict between the practicalities of 
§ 101(a)(2) litigation and state personal injury limitations pe-
riods, we are bound to borrow state personal injury statutes 
absent some compelling demonstration that “the federal poli-
cies at stake” in § 101(a)(2) actions make a federal limitations 
period “a significantly more appropriate vehicle for intersti-
tial lawmaking.” DelCostello, supra, at 172.

B
Respondents argue that the same federal labor policies 

that led us in DelCostello to borrow the NLRA § 10(b) stat-
ute of limitations for hybrid § 301/fair representation claims 
likewise require that we borrow § 10(b) for LMRDA § 101 
(a)(2) actions. This argument lacks merit. It fails to take 
seriously our admonition that analogous state statutes of limi-
tations are to be used unless they frustrate or significantly 
interfere with federal policies. More importantly, it entirely 
ignores the core federal interest furthered by § 101(a)(2)—the 
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interest in union democracy promoted by free speech and as-
sembly rights of union members—instead urging that we se-
lect a statute of limitations to serve federal policies that 
might merely be implicated by tangential and contingent ef-
fects of some § 101(a)(2) litigation.

We declined in DelCostello to apply state statutes of limi-
tations for vacation of an arbitration award or for legal 
malpractice to an employee’s hybrid §301/fair representa-
tion action. Such hybrid suits formally comprise two causes 
of action. First, the employee alleges that the employer 
violated §301 of the Labor Management Relations Act, 
1947 (LMRA), 61 Stat. 156, 29 U. S. C. § 185, by breaching 
the collective-bargaining agreement. Second, the employee 
claims that the union breached its duty of fair representation, 
which this Court has implied from the scheme of the NLRA, 
by mishandling the ensuing grievance-and-arbitration pro-
ceedings. See DelCostello, supra, at 164, and n. 14. We 
held in DelCostello that, having regard to “the policies of fed-
eral labor law and the practicalities of hybrid § 301/fair repre-
sentation litigation,” 462 U. S., at 165, § 10(b) of the NLRA, 
with its 6-month limitations period for unfair labor practice 
charges, provided the closest analogy for hybrid § 301/fair 
representation actions.4

4 The practical concerns that we held made state limitations periods un-
suitable for hybrid § 301/fair representation claims are not implicated in 
LMRDA § 101(a)(2) actions. We reasoned in DelCostello that the sugges-
tion that § 301/fair representation claims be governed by state limitations 
periods for actions to vacate an arbitration award suffered from “flaws . . . 
of practical application.” DelCostello v. Teamsters, 462 U. S., at 165. 
These limitations periods, typically between 10 and 90 days, id., at 166, 
n. 15, were too short “to provide an aggrieved employee with a satisfactory 
opportunity to vindicate his rights under § 301 and the fair representation 
doctrine,” because in hybrid actions the employee “is called upon, within 
the limitations period, to evaluate the adequacy of the union’s representa-
tion, to retain counsel, to investigate substantial matters that were not at 
issue in the [grievance] proceeding, and to frame his suit.” Id., at 166. 
No such “flaws ... of practical application” arise from the application of
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Respondents argue, and the Court of Appeals held, that 
the § 10(b) 6-month limitations period must be applied to 
§ 101(a)(2) actions in order to further the federal policy that 
calls for “‘rapid resolution of internal union disputes’” in 
order “‘to maintain . . . stable bargaining relationships.’” 
828 F. 2d, at 1069, quoting Local Union 1397, United Steel-
workers of America, AFL-CIO v. United Steelworkers of 
America, AFL-CIO, 748 F. 2d 180, 184 (CA3 1984). It is 
true that in DelCostello we held that use of a long malpractice 
statute of limitations for hybrid §301/fair representation 
actions would conflict with the federal policy favoring “the 
relatively rapid final resolution of labor disputes. ” 462 U.S., 
at 168. The specific focus of our comparison between un-
fair labor practice charges governed by § 10(b) and hybrid 
§301/fair representation claims was their effects upon the 
formation and operation of the collective-bargaining agree-
ment between the employer and the bargaining represent-
ative, and upon the private settlement of disputes under that 
agreement through grievance-and-arbitration procedures.* 5 

state general personal injury statutes of limitation to § 101(a)(2) suits, as 
noted in the text, supra, at 327.

An additional factor considered important to our analysis in DelCostello 
but absent here is that a hybrid § 301/fair representation action yokes to-
gether interdependent claims that could only very impractically be treated 
as governed by different statutes of limitations. 462 U. S., at 164-165. 
Cf. McAllister v. Magnolia Petroleum Co., 357 U. S. 221 (1958) (applying 
a federal statute to seaworthiness actions under general admiralty law that 
are almost invariably brought in tandem with federal Jones Act claims). 
Departure from the normal practice of borrowing state statutes of limita-
tions is more likely to be necessary where distinct actions are combined, 
making the possibility of finding a single analogous state statute more re-
mote. See DelCostello, supra, at 166-167.

5 Thus, in DelCostello we distinguished Auto Workers v. Hoosier Cardi-
nal Corp., 383 U. S. 696 (1966), where we held that a straightforward § 301 
suit by a union against management for breach of a collective-bargaining 
agreement, involving no agreement to submit disputes to arbitration, was 
governed by Indiana’s 6-year limitations period for actions on an unwritten 
contract. The action at issue in Hoosier had not involved either the forma-
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We noted that the § 10(b) period was “ ‘attuned to . . . the 
proper balance between the national interests in stable bar-
gaining relationships and finality of private settlements, and 
an employee’s interest in setting aside what he views as an 
unjust settlement under the collective-bargaining system.’” 
Id., at 171, quoting United Parcel Service, Inc. v. Mitchell, 
451 U. S. 56, 70 (1981) (Stewart, J., concurring in judgment). 
Those same interests, we held, are implicated by hybrid 
§ 301/fair representation claims against union and employer, 
because such claims constitute a direct challenge to private 
dispute settlement under the collective-bargaining agree-
ment. DelCostello, supra, at 165.

Insofar as interests in stable bargaining relationships and 
in private dispute resolution under collective-bargaining 
agreements are implicated by § 101(a)(2) claims, however, 
the relationship will generally be tangential and remote—as 
in the present case, which involves an internal union dispute 
not directly related in any way to collective bargaining or dis-
pute settlement under a collective-bargaining agreement. 
To be sure, the Court of Appeals stated:

“Internal union disputes, if allowed to fester, may erode 
the confidence of union members in their leaders and 
possibly cause a disaffection with the union, thus weak-
ening the union and its ability to bargain for its mem-
bers. Such prolonged disputes may also distract union 
officials from their sole purpose—representation of union 
members in their relations with their employer. These 
probable effects of protracted disputes may be destabi-
lizing to labor-management relations.” 828 F. 2d, at 
1070.

See also Local Union 1397, supra, at 184 (“[D]issension within 
a union naturally affects that union’s activities and effective-
tion of a collective-bargaining agreement or the private settlement of dis-
putes under a collective-bargaining agreement, and had not called for 
application of a uniform federal statute of limitations. DelCostello, supra, 
at 162-163.



REED v. UNITED TRANSPORTATION UNION 331

319 Opinion of the Court

ness in the collective bargaining arena”). These observa-
tions have some plausibility. But they are not enough to 
persuade us that federal policy requires that § 10(b) govern 
claims under § 101(a)(2) of the LMRDA, for they establish no 
more than that § 101(a)(2) actions may sometimes have “some 
impact on economic relations between union and employer 
and on labor peace. ” Brief for Respondents 22. This is sub-
stantially less immediate and less significant an impact on 
bargaining and private dispute settlement than that which 
led us to apply the § 10(b) statute to hybrid § 301/fair repre-
sentation claims, which directly challenge both the employ-
er’s adherence to the collective-bargaining agreement and 
the union’s representation of the employee in grievance-and- 
arbitration procedures. As the Court of Appeals for the 
First Circuit noted in Doty v. Sewall, 784 F. 2d, at 7, a Title I 
suit does not directly

“challeng[e] the ‘stable relationship’ between the em-
ployer and the union. It does not affect any interpreta-
tion or effect any reinterpretation of the collective bar-
gaining agreement and so, unlike the hybrid actions, a 
Title I claim does not attack a compromise between labor 
and management. . . . There is no erosion of the finality 
of private settlements, for in the free standing LMRDA 
cases the union member is not attempting to attack any 
such settlement.”

See also Davis n . United Automobile, Aerospace and Agri-
culture Implement Workers of America, 765 F. 2d 1510, 1514 
(CA11 1985). Thus the federal interests in collective bar-
gaining and in the resolution of disputes under collective-
bargaining agreements, which require application of a 6- 
month statute of limitations to unfair labor practice charges 
and hybrid § 301/fair representation claims, simply are not 
directly involved in § 101(a)(2) actions.6

6 One class of Title I actions may have a more direct effect on collective 
bargaining. Union members may attempt to challenge a collective-
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There is another and more important reason why we can-
not conclude in this case, as we did in DelCostello, that 
§ 10(b) provides “a federal statute of limitations actually de-
signed to accommodate a balance of interests very similar to 
that at stake here.” 462 U. S., at 169. Section 101(a)(2) 
implements a federal policy—to guarantee free speech and 
association rights in order to further union democracy—that 
simply had no part in the design of a statute of limitations 
for unfair labor practice charges. Indeed, Title I of the 
LMRDA was a response to a perception that the NLRA, in-
cluding the §8(b) provisions defining unfair labor practices 
by labor organizations, had failed to provide the necessary 
protection for the free speech and other rights of union 
members that Congress considered essential to the demo-
cratic operation of unions. See, e. g., Steelworkers n . Sad- 
lowski, 457 U. S., at 102, 108-110. Hence while § 10(b) was 
“ ‘attuned to . . . the . . . balance between national interests 
in stable bargaining relationships and finality of private set-
tlements’” on the one hand, and “‘an employee’s interest in 
setting aside [a] settlement under the collective-bargaining 
system’” on the other, DelCostello, supra, at 171, quoting 
Mitchell, supra, at 70, the relevant balance in the case of

bargaining agreement by alleging that the union denied them the proper 
opportunity “to participate in the deliberations and voting” to ratify the 
agreement, in violation of LMRDA § 101(a)(1). See, e. g., Adkins v. In-
ternational Union of Electrical, Radio & Machine Workers, AFL-CIO, 
769 F. 2d 330, 335 (CA6 1985); Linder v. Berge, 739 F. 2d 686, 690 (CAI 
1984) (both applying the § 10(b) statute of limitations). We have no occa-
sion in this case, which involves a § 101(a)(2) free speech claim, to decide 
what statute of limitations applies to other Title I actions. We note, nev-
ertheless, that however direct an effect some Title I claims may have on 
the collective-bargaining agreement or on private dispute resolution, Title 
I claims all serve the core function of enhancing union democracy through 
enforcement of the rights of union members, not of protecting the integrity 
of collective bargaining or of grievance-and-arbitration procedures. See 
text infra this page and 333.
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§ 101(a)(2) actions is quite different. The second element in 
the § 10(b) balance is replaced in § 101(a)(2) cases by

“a union member’s interest in protection against the in-
fringement of his rights of free speechf, which] rises to a 
national interest, as embodied in section 101(a)(2) of the 
LMRDA, . . . and thus seems of greater importance 
than an employee’s interest in setting aside an individual 
settlement under a collective bargaining agreement.” 
Davis, supra, at 1514.

The 6-month § 10(b) statute of limitations was crafted to ac-
commodate federal interests in stable bargaining relation-
ships and in private dispute resolution that are not squarely 
implicated in LMRDA § 101(a)(2) actions;, and it was not 
adopted with the distinct federal interest in the free speech of 
union members in mind. Hence it is not the case that “the 
federal policies at stake” in § 101(a)(2) actions make the 
§ 10(b) statute of limitations “a significantly more appropriate 
vehicle for interstitial lawmaking” than the analogous state 
statute of limitations that our established borrowing rule 
favors.7

7 Respondents also argue that the § 10(b) statute of limitations should be 
applied to § 101(a)(2) claims because these bear a “family resemblance” to, 
and overlap with, unfair labor practices charges and claims that a union has 
breached its duty of fair representation. Brief for Respondents 24-26. 
In support of borrowing § 10(b) for hybrid § 301/fair representation claims, 
we noted in DelCostello that “the family resemblance [between breaches of 
the duty of fair representation and unfair labor practices] is undeniable, 
and indeed there is a substantial overlap,” because the NLRB treats 
breaches of the duty as unfair labor practices. 462 U. S., at 170. Even 
were it the case, however, that Title I violations may constitute unfair 
labor practices and breaches of the duty of fair representation—questions 
we need not delve into today and upon which we express no opinion—we 
would still hold this resemblance inconclusive as regards the question 
whether § 101 actions should be governed by a state statute of limitations 
or by NLRA § 10(b). In contrast to the situation in DelCostello, an over-
lap between Title I violations and unfair labor practices or breaches of the 
duty of fair representation would not be attributable to similar federal poli-
cies underlying each of these areas of protection, for the policies behind 
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II
Because § 101(a)(2) of the LMRDA is modeled on the First 

Amendment to our Constitution, there is an analogy between 
§ 101(a)(2) claims, § 1983 claims, and state personal injury ac-
tions. Indeed, we have already held that 42 U. S. C. § 1983, 
which like § 101(a)(2) protects the exercise of First Amend-
ment rights, is governed by state general or residual per-
sonal injury statutes of limitations. Owens n . Okure, ante, 
p. 235. The well-established rule that statutes of limitations 
for federal causes of action not supplied with their own limita-
tions periods will be borrowed from state law thus requires 
that state general or residual personal injury statutes be ap-
plied to § 101(a)(2) suits. None of the exceptions to that rule 
apply, for § 10(b) of the NLRA does not supply a more analo-
gous statute; its 6-month limitations period is not better 
suited to the practicalities of § 101(a)(2) litigation; and it was 
not designed to accommodate federal policies similar to those 
implicated in § 101(a)(2) actions. The judgment of the Court 
of Appeals is reversed, and the case is remanded for further 
proceedings consistent with this opinion.

It is so ordered.

Justic e  Scal ia , concurring in the judgment.
I remain of the view that the Court should apply the appro-

priate state statute of limitations (if any at all) when a federal 
statute lacks an explicit limitations period. See Agency 
Holding Corp. v. Malley-Duff & Associates, Inc., 483 U. S. 
143, 170 (1987) (Scali a , J., concurring in judgment). Ac-
cordingly, I concur in the judgment.

Justi ce  White , dissenting.
I am persuaded that the 6-month statute of limitations pre-

scribed by § 10(b) of the National Labor Relations Act, 29

Title I, on the one hand, and NLRA § 8(b) and the implied duty of fair 
representation on the other, are quite different. See supra, at 331.
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U. S. C. § 160(b), should govern this action brought under 
§ 101 of Title I of the Labor-Manangement Reporting and 
Disclosure Act of 1959, 29 U. S. C. § 411. Title I was part of 
a statute the purpose of which was to require that unions and 
employers adhere to high standards of responsibility and eth-
ical conduct in order to protect employee rights to organize 
and bargain collectively. Title I was thus necessary to elimi-
nate or prevent improper practices on the part of labor un-
ions and employers that “distort and defeat” the policies of 
the labor laws. §§401(a)-(c). It is not readily apparent to 
me that Congress was simply moving to enforce the First 
Amendment rather than to ensure that unions were truly and 
effectively the representatives of their members for the pur-
pose of collective bargaining. I therefore do not think that 
the 42 U. S. C. § 1983 rule furnishes a closer analogy than 
does § 10(b); neither does it serve the policies of the labor 
laws nor further the interests of consistency and repose that 
are involved in the early settlement of disputes between un-
ions and their members.

Undeniably, Congress made it an unfair labor practice for a 
union to restrain or coerce employees in the exercise of their 
organizational and collective-bargaining rights, 29 U. S. C. 
§ 158(a), thus seeking to protect the same interests furthered 
by Title I, yet insisting that such charges be aired and de-
cided in prompt fashion. Furthermore, there can be no doubt 
that a great many alleged violations of Title I could be filed 
with the Board as unfair labor practices subject to the 6- 
month limitations period of § 10(b). I find nothing of real 
substance in the Court’s opinion to justify borrowing the 
much longer state statute that was not designed with the in-
terests of the federal labor laws in mind.

Respectfully, I dissent.
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ALLEGHENY PITTSBURGH COAL CO. v. COUNTY 
COMMISSION OF WEBSTER COUNTY, 

WEST VIRGINIA

CERTIORARI TO THE SUPREME COURT OF APPEALS OF WEST 
VIRGINIA

No. 87-1303. Argued December 7, 1988—Decided January 18, 1989*

The West Virginia Constitution in relevant part establishes a general prin-
ciple of uniform taxation so that all property, both real and personal, 
shall be taxed in proportion to its value. The Webster County tax as-
sessor, from 1975 to 1986, valued petitioners’ real property on the basis 
of its recent purchase price. Other properties not recently transferred 
were assessed based on their previous assessments with minor modifica-
tions. This system resulted in gross disparities in the assessed value of 
generally comparable property. Each year, respondent county commis-
sion affirmed the assessments, and petitioners appealed to the State Cir-
cuit Court. Eventually, a number of these appeals were consolidated 
and decided. The State Circuit Court held that the county’s assessment 
system systematically and intentionally discriminated against petitioners 
in violation of the State Constitution and the Fourteenth Amendment’s 
Equal Protection Clause. It ordered respondent to reduce petitioners’ 
assessments to the levels recommended by the state tax commissioner in 
his guidelines for local assessors. The State Supreme Court of Appeals 
reversed. It held that the record did not support a finding of intentional 
and systematic discrimination because petitioners’ property was not as-
sessed at more than true value, as appropriately measured by the recent 
arm’s-length purchase price of the property. In its view, any compara-
tive undervaluation of other property could only be remedied by an ac-
tion by petitioners to raise those other assessments.

Held:
1. The assessments on petitioners’ property violated the Equal Pro-

tection Clause. There is no constitutional defect in a scheme that bases 
an assessment on the recent arm’s-length purchase price of the property, 
and uses a general adjustment as a transitional substitute for an individ-
ual reappraisal of other parcels. But the Clause requires that such gen-
eral adjustments be accurate enough to obtain, over a short period of 
time, rough equality in tax treatment of similarly situated property own-

*Together with No. 87-1310, East Kentucky Energy Corp, et al. v. 
County Commission of Webster County, West Virginia, also on certiorari 
to the same court.
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ers. This action is not one involving permissible transitional inequality, 
since petitioners’ property has been assessed at roughly 8 to 35 times 
more than comparable neighboring property and these discrepancies 
have continued for more than 10 years with little change. The county’s 
adjustments to assessments that are carried over are too small to season-
ably dissipate the disparity. Pp. 342-344.

2. The Equal Protection Clause permits a State to divide different 
kinds of property into classes and to assign to each a different tax burden 
so long as those divisions and burdens are neither arbitrary nor capri-
cious. West Virginia has not drawn such a distinction here as its 
Constitution and laws provide that all property of the kind held by peti-
tioners shall be taxed uniformly according to its estimated market value. 
There is no suggestion that the State has in practice adopted a differ-
ent system that authorizes individual counties to independently fashion 
their own substantive assessment policies. The Webster County asses-
sor has, apparently on her own initiative, applied state tax law in a man-
ner resulting in significant and persistent disparity in assessed value 
between petitioners’ and similarly situated property. The intentional 
systematic undervaluation of such other property unfairly deprives peti-
tioners of their rights under the Clause. Pp. 344-346.

3. The State might on its own initiative remove the discrimination 
against petitioners by raising the assessments of systematically and 
intentionally undervalued property in the same class. A taxpayer in pe-
titioners’ position, however, forced to litigate for redress, may not be 
remitted by the State to the remedy of seeking to have the assessments 
of the undervalued property raised. P. 346.

----- W. Va.------ , 360 S. E. 2d 560, reversed and remanded.

Reh n qu ist , C. J., delivered the opinion for a unanimous Court.

E. Barrett Prettyman, Jr., argued the cause for petition-
ers in both cases. With him on the briefs were John G. Rob-
erts, Jr., and William James Murphy.

C. William Ullrich, Chief Deputy Attorney General of 
West Virginia, argued the cause for respondent. With him 
on the brief were Charles G. Brown, Attorney General, and 
Jack AlsopA

tBriefs of amici curiae urging reversal were filed for the National As-
sociation of Realtors by Laurene K. Janik; and for the National Taxpayers 
Union by Gale A. Norton.

[Footnote is continued on p. 338]
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Chief  Justic e Rehnquis t  delivered the opinion of the 
Court.

The West Virginia Constitution guarantees to its citizens 
that, with certain exceptions, “taxation shall be equal and 
uniform throughout the State, and all property, both real and 
personal, shall be taxed in proportion to its value . . . .” 
Art. X, § 1. The Webster County tax assessor valued peti-
tioners’ real property on the basis of its recent purchase 
price, but made only minor modifications in the assessments 
of land which had not been recently sold. This practice re-
sulted in gross disparities in the assessed value of generally 
comparable property, and we hold that it denied petitioners 
the equal protection of the laws guaranteed to them by the 
Fourteenth Amendment.

Between 1975 and 1986, the tax assessor for Webster 
County, West Virginia, fixed yearly assessments for prop-
erty within the county at 50% of appraised value. She fixed 
the appraised value at the declared consideration at which 
the property last sold. Some adjustments were made in the 
assessments of properties that had not been recently sold, al-
though they amounted to, at most, 10% increases in 1976, 
1981, and 1983 respectively.* 1

Benna Ruth Solomon and Eugene J. Comey filed a brief for the National 
Association of Counties et al. as amici curiae urging affirmance.

Briefs of amici curiae were filed for the Pacific Legal Foundation et al. 
by Ronald A. Zumbrun, Anthony T. Caso, and Jonathan M. Coupal; 
and for the International Association of Assessing Officers by James F. 
Gossett.

1 Petitioners contend that the adjustments to the assessments for prop-
erty not recently transferred were uneven at best. According to petition-
ers, a study of the assessed value of all coal tracts in Webster County from 
1983 to 1984 was introduced at trial and demonstrated that the assessment 
of 35% of the tracts was unchanged during that period. The courts below 
do not appear to have made specific factual findings accepting or rejecting 
this study or petitioners’ conclusions drawn from it. For the purposes of 
argument, we will accept the county’s figures since we find that, even ac-
cepting those figures, the adjustments do not dispel the constitutional flaw 
in the assessment system.
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In 1974, for example, Allegheny Pittsburgh Coal Company 
(Allegheny) purchased fee, surface, and mineral interests in 
certain properties for a stated price somewhat in excess of 
$24 million, and during the tax years 1976 through 1983 its 
property was assessed annually at half of this figure. In 
1982 Allegheny sold the property to East Kentucky Energy 
Corp. (Kentucky Energy) for a figure of nearly $30 million, 
and the property thereafter was annually assessed at a val-
uation just below $15 million. Oneida Coal Company and 
Shamrock Coal Company participated in similar transactions 
in Webster County, and the property they purchased or sold 
was assessed in a similar manner.

Each year, petitioners pursued relief before the County 
Commission of Webster County sitting as a review board. 
They argued that the assessment policy of the Webster 
County assessor systematically resulted in appraisals for 
their property that were excessive compared to the ap-
praised value of similar parcels that had not been recently 
conveyed. Each year the county commission affirmed the 
assessments, and each year petitioners appealed to the State 
Circuit Court. A group of these appeals from Allegheny and 
its successor in interest, Kentucky Energy, were consoli-
dated by the West Virginia Circuit Court and finally decided 
in 1985. App. to Pet. for Cert, in No. 87-1303, p. 15a. An-
other group of appeals from Shamrock and Oneida were con-
solidated and decided by the West Virginia Circuit Court 
early the next year. App. to Pet. for Cert, in No. 87-1310, 
p. 49a.2

The judge in both of these cases concluded that the system 
of real property assessment used by the Webster County as-
sessor systematically and intentionally discriminated against 

2 After each of these primary decisions adjudicating the validity of the 
assessments to the lands in question, petitioners obtained a number of 
other orders applying the findings in the primary decisions to their specific 
cases and to other appeals not consolidated in the primary decisions. See 
App. to Pet. for Cert, in No. 87-1310, pp. 79a, 83a, and 86a.
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petitioners in violation of the West Virginia Constitution and 
the Fourteenth Amendment’s Equal Protection Clause. He 
ordered the county commission to reduce the assessments on 
petitioners’ property to the levels recommended by the state 
tax commissioner in his valuation guidelines published for use 
by local assessors. Underlying the judge’s conclusions were 
findings that petitioners’ tax assessments over the years 
were dramatically in excess of those for comparable property 
in the county. He found that “the assessor did not compare 
the various features of the real estate to which the high as-
sessment was applied with the various features of land as-
sessed at a much lower rate.” App. to Pet. for Cert, in 
No. 87-1303, p. 29a; App. to Pet. for Cert, in No. 87-1310, 
p. 59a. “The questioned assessments were not based upon 
the presence of economically minable or removable coal, oil, 
gas or harvestable timber in or upon petitioners’ real estate, 
as compared to an absence of the same in or upon [neighbor-
ing] properties.” Ibid. Nor were they “based upon present 
use or immediately foreseeable economic development of pe-
titioners’real estate.” Ibid. Rather, “[t]he sole basis of the 
assessment of petitioners’ real estate was, according to the 
assessor, the consideration declared in petitioners’ deeds.” 
Ibid.3

3 Respondent argues in this Court that petitioners’ land was not truly 
comparable to that of the surrounding properties. It points to the fact 
that one of the parcels held by Allegheny, and then by Kentucky Energy, 
comprising 4,287 acres, allegedly contains 32 million tons of low-sulfur coal 
recoverable by strip mining. This unusually valuable parcel skews the av-
erage value of all the properties, as well as serving as a basis for higher 
valuation of this parcel than those surrounding it.

Petitioners make a number of answers: First, they rely on respondent’s 
stipulations that “[t]he properties surrounding the property owned by 
. . . Petitioner, . . . are comparable properties in that they are substan-
tially the same geologically as the properties of the Petitioner . . . .” 
Record 1319-1320, 1085. Next, they point to the factual findings of the 
West Virginia Circuit Court, never rejected by the West Virginia Supreme 
Court of Appeals, that “[a]lthough the real estate of each of these petition-
ers is not identical to that of all other real estate in Webster County, it 
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This approach systematically produced dramatic differ-
ences in valuation between petitioners’ recently transferred 
property and otherwise comparable surrounding land. For 
the years 1976 through 1982, Allegheny was assessed and 
taxed at approximately 35 times the rate applied to owners of 
comparable properties. After purchasing that land, Ken-
tucky Energy was assessed and taxed at approximately 
33 times the rate of similar parcels. From 1981 through 
1985, the county assessed and taxed the Shamrock-Oneida 
property at roughly 8 to 20 times that of comparable neigh-
boring coal tracts. These disparities existed notwithstand-
ing the adjustments made to the assessments of land not 
recently conveyed. In the case of the property held by Alle-
gheny and Kentucky Energy, the county’s adjustment policy 

appears that petitioners’ real estate is substantially similar to the real es-
tate of the others in topography, location, access, development, mineral 
content and forestation, and that the petitioners’ real estate is substan-
tially similar to adjacent and contiguous tracts and parcels of real estate 
owned by others.” App. to Pet. for Cert, in No. 87-1303, p. 16a; App. to 
Pet. for Cert, in No. 87-1310, p. 50a. Finally, they note that the court’s 
findings were founded on the testimony of Kentucky Energy’s expert wit-
ness, the one who testified to the estimated 32 million tons of coal under 
Kentucky Energy’s land, that the surrounding properties were equally 
promising. On direct examination he said:
“As far as comparing this area with the surrounding property, geologically, 
those same seams are present on all the other properties [suggested as 
comparable]. The same coal seams are present there. . . . [T]he coal is 
there and I know that the chances of them being mineable are just as good 
there as they are on the [Kentucky Energy] properties.

“. . . There may be some variations, depending on which individual seam 
is mineable from one property to the other, but in the long run they are 
very similar properties located within the same area and there is no geolog-
ical reason that they should not be comparable.” Brief in Opposition in 
No. 87-1303, pp. 10a-lla.

We think that petitioners’ submissions justify the conclusion on the 
record presented to us that their properties were, in aspects relevant to 
valuation and assessment, comparable to surrounding property valued and 
assessed at markedly lower amounts.
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would have required more than 500 years to equalize the 
assessments.

On appeal, the Supreme Court of Appeals of West Virginia 
reversed. It found that the record did not support the trial 
court’s ruling that the actions of the assessor and board of re-
view constituted “intentional and systematic” discrimination. 
It held that “assessments based upon the price paid for the 
property in arm’s length transactions are an appropriate 
measure of the ‘true and actual value’ of. . . property.” In 
re 1975 Tax Assessments against Oneida Coal Co., -----
W. Va.----- ,----- , 360 S. E. 2d 560, 564 (1987). That other
properties might be undervalued relative to petitioners’ did 
not require that petitioners’ assessments be reduced: “‘In-
stead, they should seek to have the assessments of other tax-
payers raised to market value.’” Id., at----- , 360 S. E. 2d,
at 565 (quoting Killen v. Logan County Comm’n, -----
W. Va. ----- , ----- , 295 S. E. 2d 689, 709 (1982)). We
granted certiorari to decide whether these Webster County 
tax assessments denied petitioners the equal protection of 
the law and, if so, whether petitioners could constitutionally 
be limited to the remedy of seeking to raise the assessments 
of others. 485 U. S. 976 (1988).

We agree with the import of the opinion of the Supreme 
Court of Appeals of West Virginia that petitioners have no 
constitutional complaint simply because their property is as-
sessed for real property tax purposes at a figure equal to 50% 
of the price paid for it at a recent arm’s-length transaction. 
But their complaint is a comparative one: while their prop-
erty is assessed at 50% of what is roughly its current value, 
neighboring comparable property which has not been re-
cently sold is assessed at only a minor fraction of that figure. 
We do not understand the West Virginia Supreme Court of 
Appeals to have disputed this fact. We read its opinion as 
saying that even if there is a constitutional violation on these 
facts, the only remedy available to petitioners was an effort 
to have the assessments on the neighboring properties raised
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by an appropriate amount. We hold that the assessments on 
petitioners’ property in this case violated the Equal Protec-
tion Clause of the Fourteenth Amendment to the United 
States Constitution, and that petitioners may not be remitted 
to the remedy specified by the Supreme Court of Appeals of 
West Virginia.

The county argues that its assessment scheme is rationally 
related to its purpose of assessing properties at true current 
value: when available, it makes use of exceedingly accurate 
information about the market value of a property—the price 
at which it was recently purchased. As those data grow 
stale, it periodically adjusts the assessment based on some 
perception of the general change in area property values. 
We do not intend to cast doubt upon the theoretical basis of 
such a scheme. That two methods are used to assess prop-
erty in the same class is, without more, of no constitutional 
moment. The Equal Protection Clause “applies only to tax-
ation which in fact bears unequally on persons or property of 
the same class.” Charleston Fed. Savings & Loan Assn. v. 
Alderson, 324 U. S. 182, 190 (1945) (collecting cases). The 
use of a general adjustment as a transitional substitute for an 
individual reappraisal violates no constitutional command. 
As long as general adjustments are accurate enough over a 
short period of time to equalize the differences in proportion 
between the assessments of a class of property holders, the 
Equal Protection Clause is satisfied. Just as that Clause tol-
erates occasional errors of state law or mistakes in judgment 
when valuing property for tax purposes, see Sunday Lake 
Iron Co. v. Wakefield, 247 U. S. 350, 353 (1918); Coulter v. 
Louisville & Nashville R. Co., 196 U. S. 599 (1905), it does 
not require immediate general adjustment on the basis of the 
latest market developments. In each case, the constitu-
tional requirement is the seasonable attainment of a rough 
equality in tax treatment of similarly situated property own-
ers. Allied Stores of Ohio v. Bowers, 358 U. S. 522, 526-527 
(1959), and cases there cited; cf. FPC n . Hope Natural Gas
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Co., 320 U. S. 591, 602 (1944) (noting, in the ratemaking 
context, that “[i]t is not theory, but the impact . . . that 
counts”).

But the present action is not an example of transitional 
delay in adjustment of assessed value resulting in inequalities 
in assessments of comparable property. Petitioners’ prop-
erty has been assessed at roughly 8 to 35 times more than 
comparable neighboring property, and these discrepancies 
have continued for more than 10 years with little change. 
The county’s adjustments to the assessments of property not 
recently sold are too small to seasonably dissipate the re-
maining disparity between these assessments and the assess-
ments based on a recent purchase price.

The States, of course, have broad powers to impose and 
collect taxes. A State may divide different kinds of property 
into classes and assign to each class a different tax burden so 
long as those divisions and burdens are reasonable. Allied 
Stores, supra, at 526-527 (“The State may impose different 
specific taxes upon different trades and professions and may 
vary the rate of excise upon various products”). It might, 
for example, decide to tax property held by corporations, in-
cluding petitioners, at a different rate than property held by 
individuals. See Lehnhausen v. Lake Shore Auto Parts Co., 
410 U. S. 356 (1973) (Illinois ad valorem tax on personalty of 
corporations). In each case, “[i]f the selection or classifica-
tion is neither capricious nor arbitrary, and rests upon some 
reasonable consideration of difference or policy, there is no 
denial of the equal protection of the law.” Brown-Forman 
Co. n . Kentucky, 217 U. S. 563, 573 (1910).4

4 We need not and do not decide today whether the Webster County as-
sessment method would stand on a different footing if it were the law of a 
State, generally applied, instead of the aberrational enforcement policy it 
appears to be. The State of California has adopted a similar policy as Arti-
cle XIIIA of its Constitution, popularly known as “Proposition 13.” Prop-
osition 13 generally provides that property will be assessed at its 1975- 
1976 value, and reassessed only when transferred or constructed upon, or 
in a limited manner for inflation. Cal. Const., Art. XIIIA, §2 (limiting 
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But West Virginia has not drawn such a distinction. Its 
Constitution and laws provide that all property of the kind 
held by petitioners shall be taxed at a rate uniform through-
out the State according to its estimated market value. 
There is no suggestion in the opinion of the Supreme Court of 
Appeals of West Virginia, or from any other authoritative 
source, that the State may have adopted a different system in 
practice from that specified by statute; we have held that such 
a system may be valid so long as the implicit policy is applied 
evenhandedly to all similarly situated property within the 
State. Nashville C. & S. L. R. Co. v. Browning, 310 U. S. 
362,368-369 (1940). We are not advised of any West Virginia 
statute or practice which authorizes individual counties of the 
State to fashion their own substantive assessment policies in-
dependently of state statute. See Salsburg v. Maryland, 346 
U. S. 545 (1954). The Webster County assessor has, appar-
ently on her own initiative, applied the tax laws of West Vir-
ginia in the manner heretofore described, with the resulting 
disparity in assessed value of similar property. Indeed, her 
practice seems contrary to that of the guide published by the 
West Virginia Tax Commission as an aid to local assessors in 
the assessment of real property.

“[I]ntentional systematic undervaluation by state officials 
of other taxable property in the same class contravenes the 
constitutional right of one taxed upon the full value of his 
property.” Sunday Lake Iron Co., supra, at 352-353; Sioux 
City Bridge Co. v. Dakota County, 260 U. S. 441, 445-446 
(1923); Cumberland Coal Co. v. Board of Revision of Tax 
Assessments in Greene County, Pa., 284 U. S. 23, 28-29 
(1931). “The equal protection clause . . . protects the indi-
vidual from state action which selects him out for discrimina-
tory treatment by subjecting him to taxes not imposed on 
others of the same class.” Hillsborough v. Cromwell, 326 

inflation adjustments to 2% per year). The system is grounded on the be-
lief that taxes should be based on the original cost of property and should 
not tax unrealized paper gains in the value of the property.
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U. S. 620, 623 (1946). We have no doubt that petitioners 
have suffered from such “intentional systematic undervalua-
tion by state officials” of comparable property in Webster 
County. Viewed in isolation, the assessments for petition-
ers’ property may fully comply with West Virginia law. But 
the fairness of one’s allocable share of the total property tax 
burden can only be meaningfully evaluated by comparison 
with the share of others similarly situated relative to their 
property holdings. The relative undervaluation of compara-
ble property in Webster County over time therefore denies 
petitioners the equal protection of the law.

A taxpayer in this situation may not be remitted by the 
State to the remedy of seeking to have the assessments of 
the undervalued property raised. “The [Equal Protection 
Clause] is not satisfied if a State does not itself remove the 
discrimination, but imposes on him against whom the dis-
crimination has been directed the burden of seeking an 
upward revision of the taxes of other members of the class.” 
Hillsborough, supra, at 623, citing Sioux City Bridge Co., 
supra, 445-447; lowa-Des Moines Nat’l Bank n . Bennett, 284 
U. S. 239, 247 (1931); Cumberland Coal Co., supra, at 28-29. 
The judgment of the Supreme Court of Appeals of West Vir-
ginia is accordingly reversed, and the case is remanded for 
further proceedings not inconsistent with this opinion.

It is so ordered.
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SHEET METAL WORKERS’ INTERNATIONAL 
ASSN, et  al . V. LYNN

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 86-1940. Argued November 7, 1988—Decided January 18, 1989

In an attempt to alleviate a financial crisis plaguing petitioner local union 
(Local), which is an affiliate of petitioner international union (Inter-
national), the International’s president appointed Richard Hawkins as 
trustee to supervise the Local’s affairs, with authority under the In-
ternational’s constitution to suspend the Local’s officers and business 
representatives. Five days after a special meeting at which the Local’s 
membership defeated Hawkins’ proposal to increase their dues, Hawkins 
notified respondent Lynn, an elected business representative of the 
Local, that he was being removed “indefinitely” from his position be-
cause of his outspoken opposition to the proposal at the meeting. After 
exhausting his intraunion remedies, Lynn brought suit in Federal Dis-
trict Court, claiming that his removal violated the free speech provi-
sion of Title I of the Labor-Management Reporting and Disclosure Act 
of 1959 (LMRDA or Act). The court granted summary judgment for 
petitioners under Finnegan v. Leu, 456 U. S. 431, which held that the 
discharge of a union’s appointed business agents by the union president, 
following his election over the incumbent for whom the business agents 
had campaigned, did not violate Title I. However, the Court of Appeals 
reversed, holding that Finnegan did not control where the dismissed 
union official was elected rather than appointed, and rejecting the con-
tention that Lynn’s removal was valid because it was carried out under 
Hawkins’ authority as trustee.

Held: The removal of an elected business agent, in retaliation for state-
ments he made at a union meeting in opposition to a dues increase sought 
by the union trustee, violates the LMRDA. Pp. 352-359.

(a) Petitioners’ argument is unpersuasive that Lynn’s status as an 
elected, rather than an appointed, official is immaterial, and that the 
loss of his union employment cannot amount to a Title I violation because 
he remains a member of the Local and was not prevented from attending 
the special meeting, expressing his views on the dues proposal, or cast-
ing his vote. Even though Lynn was not actually prevented from ex-
ercising such Title I rights, his removal interfered with those rights by 
forcing him to chose between them and his job. Moreover, in contrast 
to the discharge of an appointed union official, the removal of an elected 
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official denies the members who voted for him the representative of their 
choice and has a more pronounced chilling effect upon their exercise of 
their own Title I rights, thereby contravening the LMRDA’s basic objec-
tive of ensuring that unions are democratically governed and responsive 
to the will of the membership, which must be free to discuss union poli-
cies and criticize the leadership without fear of reprisal. Finnegan, 
supra, distinguished. Pp. 353-355.

(b) The cause of action of an elected union official removed for exercis-
ing his Title I rights is not affected by the fact that the removal is carried 
out during a trusteeship lawfully imposed under Title III of the Act. 
Nothing in the LMRDA’s language or legislative history suggests that 
Title I rights are lost whenever a trusteeship is imposed. Given this 
congressional silence, a trustee’s Title III authority ordinarily should be 
construed in a manner consistent with Title I’s protections. As petition-
ers concede, the imposition of a trusteeship does not destroy the critical 
right to vote on dues increases which Title I guarantees to local union 
members. That right would not be meaningful if a trustee were able to 
control the members’ debate over the issue. In the instant case, Lynn’s 
statements concerning the proposed dues increase were entitled to pro-
tection, since nothing in the International’s constitution suggests that 
the imposition of the trusteeship changed the nature of his office so that 
he was obligated to support Hawkins’ positions. Pp. 356-358.

804 F. 2d 1472, affirmed.

Mar sh all , J., delivered the opinion of the Court, in which Reh n qu ist , 
C. J., and Bre nn an , Blac kmu n , Stev en s , O’Conn or , and Sca lia , JJ., 
joined. Whi te , J., filed an opinion concurring in the judgment, post, 
p. 359. Ken n ed y , J., took no part in the consideration or decision of the 
case.

Donald W. Fisher argued the cause for petitioners. With 
him on the briefs were Julius Reich, David M. Silberman, 
and Laurence Gold.

Bruce Stark argued the cause for respondent. With him 
on the brief were Paul Alan Levy, Arthur L. Fox II, and 
Alan B. Morrison.

Justic e  Mars hall  delivered the opinion of the Court.
In Finnegan v. Leu, 456 U. S. 431 (1982), we held that the 

discharge of a union’s appointed business agents by the union 
president, following his election over the incumbent for
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whom the business agents had campaigned, did not violate 
the Labor-Management Reporting and Disclosure Act of 1959 
(LMRDA or Act), 73 Stat. 519, 29 U. S. C. § 401 et seq. The 
question presented in this case is whether the removal of an 
elected business agent, in retaliation for statements he made 
at a union meeting in opposition to a dues increase sought by 
the union trustee, violated the LMRDA. The Court of Ap-
peals for the Ninth Circuit held that the LMRDA protected 
the business agent from removal under these circumstances. 
We granted certiorari to address this important issue con-
cerning the internal governance of labor unions, 485 U. S. 
958 (1988), and now affirm.

I
In June 1981, respondent Edward Lynn was elected to a 

3-year term as a business representative of petitioner Local 75 
of the Sheet Metal Workers’ International Association (Local), 
an affiliate of petitioner Sheet Metal Workers’ International 
Association (International).1 Lynn was instrumental in or-
ganizing fellow members of the Local who were concerned 
about a financial crisis plaguing the Local. These members, 
who called themselves the Sheet Metal Club Local 75 (Club), 
published leaflets that demonstrated, on the basis of Depart-
ment of Labor statistics, that the Local’s officials were spend-
ing far more than the officials of two other sheet metal locals 
in the area. The Club urged the Local’s officials to reduce 
expenditures rather than increase dues in order to alleviate 
the Local’s financial problems. A majority of the Local’s 
members apparently agreed, for they defeated three succes-
sive proposals to increase dues.

Following the third vote, in June 1982, the Local’s 17 offi-
cials, including Lynn, sent a letter to the International’s gen-
eral president, requesting that he “immediately take what-

1 The Local was dissolved in March 1985. Two other sheet metal locals, 
not parties below or before this Court, presently have joint responsibility 
for the Local’s legal obligations.
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ever action [is] . . . necessary including, but not limited to, 
trusteeship to put this local on a sound financial basis.” 
App. 14. Invoking his authority under the International’s 
constitution, the general president responded by placing the 
Local under a trusteeship and by delegating to the trustee, 
Richard Hawkins, the authority “to supervise and direct” the 
affairs of the Local, “including, but not limited to, the author-
ity to suspend local union . . . officers, business managers, or 
business representatives.” Art. 3, §2(c), Constitution and 
Ritual of the Sheet Metal Workers’ International Associa-
tion, Revised and Amended by Authority of the Thirty-Fifth 
General Convention, St. Louis, Missouri (1978).

Within a month of his appointment, Hawkins decided that 
a dues increase was needed to rectify the Local’s financial 
situation. Recognizing that he lacked authority to impose a 
dues increase unilaterally, Hawkins prepared a proposal to 
that effect which he submitted to and which was approved by 
the Local’s executive board. A special meeting was then 
convened to put the dues proposal to a membership vote. 
Prior to the meeting, Hawkins advised Lynn that he ex-
pected Lynn’s support. Lynn responded that he first wanted 
a commitment to reduce expenditures, which Hawkins de-
clined to provide. Lynn thus spoke in opposition to the dues 
proposal at the special meeting. The proposal was defeated 
by the members in a secret ballot vote. Five days later, 
Hawkins notified Lynn that he was being removed “indefi-
nitely” from his position as business representative specifi-
cally because of his outspoken opposition to the dues increase. 
App. 20.

After exhausting his intraunion remedies, Lynn brought 
suit in District Court under § 102 of the LMRDA, 29 U. S. C. 
§412, claiming, inter alia, that his removal from office vio-
lated § 101(a)(2), the free speech provision of Title I of the 
LMRDA, 29 U. S. C. § 411(a)(2).2 The District Court

2 Section 101(a)(2) of the LMRDA, titled “Freedom of Speech and As-
sembly,” provides:
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granted summary judgment for petitioners, reasoning that, 
under Finnegan n . Leu, supra, “[a] union member’s statu-
tory right to oppose union policies affords him no protection 
against dismissal from employment as an agent of the union 
because of such opposition.” App. to Pet. for Cert. 36a.

The Court of Appeals for the Ninth Circuit reversed. 804 
F. 2d 1472 (1986). The court held that Finnegan did not con-
trol where the dismissed union employee was an elected, 
rather than an appointed, official because removal of the for-
mer “can only impede the democratic governance of the 
union.” 804 F. 2d, at 1479. “Allowing the removal of an 
elected official for exercising his free speech rights,” the 
court explained, “would in effect nullify a member’s right to 
vote for a candidate whose views he supports,” id., at 1479, 
n. 7, and would impinge on the official’s right to “spea[k]. . . 
for himself as a member” of the union. Id., at 1479. The 
court also rejected the contention that Lynn’s removal was 
valid because it was carried out under the trusteeship, stat-
ing that, “while a trustee may remove an elected local officer 
for financial misconduct, or incompetence, it may not do so 
in retaliation for the exercise of a right protected by the

“Every member of any labor organization shall have the right to meet 
and assemble freely with other members; and to express any views, argu-
ments, or opinions; and to express at meetings of the labor organization his 
views, upon candidates in an election of the labor organization or upon any 
business properly before the meeting, subject to the organization’s estab-
lished and reasonable rules pertaining to the conduct of meetings: Pro-
vided, That nothing herein shall be construed to impair the right of a labor 
organization to adopt and enforce reasonable rules as to the responsibility 
of every member toward the organization as an institution and to his re-
fraining from conduct that would interfere with its performance of its legal 
or contractual obligations.” 73 Stat. 522.

Section 102 provides in relevant part:
“Any person whose rights secured by the provisions of this title have 

been infringed by any violation of this title may bring a civil action in a 
district court of the United States for such relief (including injunctions) as 
may be appropriate.” Id., at 523.
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LMRDA, such as free speech.” Id., at 1480 (citations 
omitted).3

II
The LMRDA “was the product of congressional concern 

with widespread abuses of power by union leadership.” 
Finnegan, 456 U. S., at 435. The major reform bills origi-
nally introduced in the Senate, as well as the bill ultimately 
reported out of the Committee on Labor and Public Welfare,
S. 1555, 86th Cong., 1st Sess. (1959), dealt primarily with 
disclosure requirements, elections, and trusteeships. The 
legislation that evolved into Title I of the LMRDA, the “Bill 
of Rights of Members of Labor Organizations,” was adopted 
as an amendment on the Senate floor by “legislators [who] 
feared that the bill did not go far enough because it did not 
provide general protection to union members who spoke out 
against the union leadership.” Steelworkers v. Sadlowski, 
457 U. S. 102, 109 (1982).4 “[D]esigned to guarantee every 
member equal voting rights, rights of free speech and assem-
bly, and a right to sue,” ibid., the amendment was “aimed at 
enlarged protection for members of unions paralleling certain 
rights guaranteed by the Federal Constitution.” Finnegan, 
456 U. S., at 435. In providing such protection, Congress 
sought to further the basic objective of the LMRDA: “ensur-
ing that unions [are] democratically governed and responsive 
to the will of their memberships.” Id., at 436; see also Reed 
n . Transportation Union, ante, at 325; Sadlowski, supra, at 
112.

We considered this basic objective in Finnegan, where 
several members of a local union who held staff positions as

3 The dissent argued that “the mere fact that Lynn was an elected offi-
cer is not sufficient” to distinguish Finnegan from the instant case, 804 F. 
2d, at 1486, because “the injury suffered by Lynn is primarily connected 
with his status as an officer, not a union member.” Id., at 1487.

4 Title I “was quickly accepted without substantive change by the 
House.” Furniture Moving Drivers v. Crowley, 467 U. S. 526, 538 (1984); 
see also Finnegan v. Leu, 456 U. S. 431, 435, n. 4 (1982).
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business agents were discharged by the local’s newly elected 
president. The business agents had been appointed by the 
incumbent president and had openly supported him in his un-
successful reelection campaign. They subsequently sought 
relief under § 102 of the LMRDA, claiming that discharge 
from their appointed positions constituted an “infringement” 
of their free speech and equal voting rights as guaranteed by 
Title I.

We held that the business agents could not establish a vi-
olation of § 102 because their claims were inconsistent with 
the LMRDA’s “overriding objective” of democratic union 
governance. 456 U. S., at 441. Permitting a victorious 
candidate to appoint his own staff did not frustrate that ob-
jective; rather, it ensured a union’s “responsiveness to the 
mandate of the union election.” Ibid. We thus concluded 
that the LMRDA did not “restrict the freedom of an elected 
union leader to choose a staff whose views are compatible 
with his own.” Ibid. In rejecting the business agents’ 
claim, we did not consider whether the retaliatory removal of 
an elected official violates the LMRDA and, if so, whether it 
is significant that the removal is carried out under a validly 
imposed trusteeship. It is to these questions that we now 
turn.5

A
Petitioners argue that Lynn’s Title I rights were not 

“infringed” for purposes of § 102 because Lynn, like other 

5 The business agents in Finnegan also claimed that their discharge vio-
lated § 609 of the LMRDA, 29 U. S. C. § 529, which makes it unlawful for a 
union or its officials “to fine, suspend, expel, or otherwise discipline any of 
its members for exercising any right to which he is entitled under the pro-
visions of this Act.” 73 Stat. 541. We rejected this claim, holding that 
“removal from appointive union employment is not within the scope of 
those union sanctions explicitly prohibited by §609.” 456 U. S., at 439.

Lynn’s complaint makes reference to § 609, App. 8, but the Court of Ap-
peals’ analysis of his Title I claim is limited to a discussion of § 102. Lynn’s 
§ 609 claim is not before the Court, nor are the other claims rejected by the 
lower courts.
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members of the Local, was not prevented from attending the 
special meeting, expressing his views on Hawkins’ dues pro-
posal, or casting his vote, and because he remains a member 
of the Local. Under this view, Lynn’s status as an elected, 
rather than an appointed, official is essentially immaterial 
and the loss of union employment cannot amount to a Title I 
violation.

This argument is unpersuasive. In the first place, we ac-
knowledged in Finnegan that the business agents’ Title I 
rights had been interfered with, albeit indirectly, because the 
agents had been forced to choose between their rights and 
their jobs. See id., at 440, 442. This was so even though 
the business agents were not actually prevented from ex-
ercising their Title I rights. The same is true here. Lynn 
was able to attend the special meeting, to express views in 
opposition to Hawkins’ dues proposal, and to cast his vote. 
In taking these actions, Lynn “was exercising . . . member-
ship right[s] protected by section 101(a).” 804 F. 2d, at 
1479. Given that Lynn was removed from his post as a di-
rect result of his decision to express disagreement with Haw-
kins’ dues proposal at the special meeting, and that his re-
moval presumably discouraged him from speaking out in the 
future, Lynn paid a price for the exercise of his membership 
rights.

This is not, of course, the end of the analysis. Whether 
such interference with Title I rights gives rise to a cause 
of action under §102 must be judged by reference to the 
LMRDA’s basic objective: “to ensure that unions [are] demo-
cratically governed, and responsive to the will of the union 
membership as expressed in open, periodic elections.” 
Finnegan, 456 U. S., at 441. In Finnegan, this goal was 
furthered when the newly elected union president discharged 
the appointed staff of the ousted incumbent. Indeed, the 
basis for the Finnegan holding was the recognition that the 
newly elected president’s victory might be rendered mean-
ingless if a disloyal staff were able to thwart the implemen-
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tation of his programs. While such patronage-related dis-
charges had some chilling effect on the free speech rights 
of the business agents, we found this concern outweighed 
by the need to vindicate the democratic choice made by the 
union electorate.

The consequences of the removal of an elected official are 
much different. To begin with, when an elected official like 
Lynn is removed from his post, the union members are de-
nied the representative of their choice. Indeed, Lynn’s re-
moval deprived the membership of his leadership, knowledge, 
and advice at a critical time for the Local. His removal, 
therefore, hardly was “an integral part of ensuring a union 
administration’s responsiveness to the mandate of the union 
election.” Ibid.; see also Wirtz v. Hotel Employees, 391 
U. S. 492, 497 (1968).

Furthermore, the potential chilling effect on Title I free 
speech rights is more pronounced when elected officials are 
discharged. Not only is the fired official likely to be chilled 
in the exercise of his own free speech rights, but so are the 
members who voted for him. See Hall v. Cole, 412 U. S. 1, 
8 (1973). Seeing Lynn removed from his post just five days 
after he led the fight to defeat yet another dues increase pro-
posal,6 other members of the Local may well have concluded 
that one challenged the union’s hierarchy, if at all, at one’s 
peril. This is precisely what Congress sought to prevent 
when it passed the LMRDA. “It recognized that democracy 
would be assured only if union members are free to discuss 
union policies and criticize the leadership without fear of re-
prisal.” Sadlowski, 457 U. S., at 112. We thus hold that 
Lynn’s retaliatory removal stated a cause of action under 
§102.7

6 There is no suggestion that Lynn’s speech in opposition to the dues 
increase contravened any obligation properly imposed upon him as an 
elected business agent of the Local.

7 In reaching this conclusion, we reject petitioners’ contention that a 
union official must establish that his firing was part of a systematic effort
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B
Petitioners next contend that, even if the removal of an 

elected official for the exercise of his Title I rights ordinarily 
states a cause of action under § 102, a different result obtains 
here because Lynn was removed during a trusteeship law-
fully imposed under Title III of the LMRDA, 73 Stat. 
530-532, 29 U. S. C. §§461-466.

We disagree. In the first place, we find nothing in the lan-
guage of the LMRDA or its legislative history to suggest that 
Congress intended Title I rights to fall by the wayside when-
ever a trusteeship is imposed. Had Congress contemplated 
such a result, we would expect to find some discussion of it in 
the text of the LMRDA or its legislative history.* 8 Given

to stifle dissent within the union in order to state a claim under § 102. Al-
though in Finnegan we noted that a § 102 claim might arise if a union offi-
cial were dismissed “as ‘part of a purposeful and deliberate attempt... to 
suppress dissent within the union,’ ” 456 U. S., at 441, quoting Schonfeld v. 
Penza, 477 F. 2d 899, 904 (CA2 1973), we did not find that this constituted 
the only situation giving rise to a § 102 claim. We merely stated that we 
did not have such a case before us, and that we expressed no view as to its 
proper resolution. 456 U. S., at 441. Likewise, we explicitly reserved 
the question “whether a different result might obtain in a case involving 
nonpolicymaking and nonconfidential employees.” Id., at 441, n. 11.

8 The LMRDA’s trusteeship provisions first appeared as Title II of the 
Kennedy-Ives bill passed by the Senate in June 1958. S. 3974, 85th Cong., 
2d Sess. Title II was a response to the findings of the Senate Select Com-
mittee on Improper Activities in the Labor or Management Field, popu-
larly known as the McClellan Committee, which “exposed the details of the 
sad state of democracy in large sections of the labor movement and pro-
vided numerous examples of abuses of the trusteeship power.” Note, 
Landrum-Griffin and the Trusteeship Imbroglio, 71 Yale L. J. 1460, 1473 
(1962). The McClellan Committee found, in particular, that trusteeships 
were too often “baselessly imposed.” S. Rep. No. 1417, 85th Cong., 2d 
Sess., 4 (1958).

Title II reappeared in the Kennedy-Ervin bill reported out of the Com-
mittee on Labor and Public Welfare in the next Congress. S. 1555, 86th 
Cong., 1st Sess. (1959). The Committee Report accompanying this bill, 
although recognizing that trusteeships were sometimes necessary, 
stressed that “labor history and the hearings of the McClellan committee
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Congress’ silence on this point, a trustee’s authority under 
Title III ordinarily should be construed in a manner consist-
ent with the protections provided in Title I. See McDonald 
v. Oliver, 525 F. 2d 1217, 1229 (CA5), cert, denied, 429 U. S. 
817 (1976); United Brotherhood of Carpenters & Joiners v. 
Brown, 343 F. 2d 872, 882-883 (CA10 1965); United Brother-
hood of Carpenters & Joiners n . Dale, 118 LRRM 3160, 3167 
(CD Cal. 1985).

Whether there are any circumstances under which a 
trustee acting pursuant to Title III can override Title I free 
speech rights is a question we need not confront.9 Section 
101(a)(3) of Title I, 29 U. S. C. § 411(a)(3), guarantees to the 
members of a local union the right to vote on any dues in-

demonstrate that in some instances trusteeships have been used as a 
means of consolidating the power of corrupt union officers, plundering and 
dissipating the resources of local unions, and preventing the growth of com-
peting political elements within the organization.” S. Rep. No. 187, 86th 
Cong., 1st Sess., 17 (1959) (emphasis added); see also H. R. Rep. No. 741, 
86th Cong., 1st Sess., 13 (1959).

After the addition of Title I on the Senate floor, there was little discus-
sion in either House of the relationship between Title I and the trusteeship 
provisions now contained in Title III. This is not surprising. From the 
time the trusteeship provisions were first proposed in the spring of 1958, 
congressional attention was directed toward the LMRDA’s more contro-
versial titles, “while the trusteeship title glided quietly though the labyrin-
thine process from bill to bill with little change and less discussion.” Note, 
71 Yale L. J., supra, at 1475. One exception is the debate over an amend-
ment proposed by Senator Dodd to require the approval of the Secretary of 
Labor before a trusteeship could be imposed. 105 Cong. Rec. 6675-6681 
(1959). In successfully opposing this amendment, Senator Morse empha-
sized the importance of “look[ing] at the trustee section of the bill . . . in 
the light of the other sections of the bill, and not[ing] what the committee 
has done by way of setting up democratic procedures to protect the rank 
and file of the local unions.” Id., at 6678 (emphasis added).

9 As Lynn notes, “the precise scope of a trustee’s power pursuant to 
Title III, and the nature of the democratic rights of the members that sur-
vive a trusteeship, are matters that have engendered little litigation in the 
lower courts.” Brief for Respondent 31. We thus proceed with caution in 
this relatively uncharted territory.
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crease,10 11 and, as petitioners conceded at oral argument, this 
critical Title I right does not vanish with the imposition of a 
trusteeship. Tr. of Oral. Arg. 5. A trustee seeking to re-
store the financial stability of a local union through a dues in-
crease thus is required to seek the approval of the union’s 
members. In order to ensure that the union members’ dem-
ocratic right to decide on a dues proposal is meaningful, the 
right to exchange views on the advantages and disadvantages 
of such a measure must be protected. A trustee should not 
be able to control the debate over an issue which, by statute, 
is beyond his control.

In the instant case, Lynn’s statements concerning the pro-
posed dues increase were entitled to protection. Petitioners 
point to nothing in the International’s constitution to suggest 
that the nature of Lynn’s office changed once the trusteeship 
was imposed, so that Lynn was obligated to support Haw-
kins’ positions. Thus, at the special meeting, Lynn was free 
to express the view apparently shared by a majority of the 
Local’s members that the best solution to the Local’s financial 
problems was not an increase in dues, but a reduction in ex-
penditures. Under these circumstances, Hawkins violated 
Lynn’s Title I rights when he removed Lynn from his post.11

10 Section 101(a)(3) of the LMRDA provides in part:
“[T]he rates of dues and initiation fees payable by members of any labor 
organization in effect on the date of enactment of this Act shall not be in-
creased, and no general or special assessment shall be levied upon such 
members, except —

“(A) in the case of a local labor organization, (i) by majority vote by se-
cret ballot of the members in good standing voting at a general or special 
membership meeting, after reasonable notice of the intention to vote upon 
such question, or (ii) by majority vote of the members in good standing vot-
ing in a membership referendum conducted by secret ballot . . . .” 73 
Stat. 522.

11 Lynn’s posttrusteeship status thus was much the same as it was before 
the trusteeship. We do not address a situation where an international’s 
constitution provides that, when a trusteeship is imposed, elected officials 
are required to support the trustee’s policies and thus may occupy a status
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III
For the reasons stated herein, we conclude that Lynn’s re-

moval from his position as business representative consti-
tuted a violation of Title I of the LMRDA. Accordingly, the 
judgment of the Court of Appeals is

Affirmed.

Justic e Kennedy  took no part in the consideration or 
decision of this case.

Justic e  White , concurring in the judgment.
Finnegan v. Leu, 456 U. S. 431, 436-437 (1982), observed 

that “[i]t is readily apparent, both from the language of these 
provisions and from the legislative history of Title I, that it 
was rank-and-file union members—not union officers or em-
ployees, as such—whom Congress sought to protect” (foot-
note omitted). If that is so and if a case involves speech in 
the capacity of an officer, it should make no difference that 
the officer is elected rather than appointed. But in Finne-
gan, it was asserted that the officer was removed because of 
his campaign activities, as a member, in a union election, 
which was speech protected by Title I. In response, the 
Court said that under the union constitution the newly 
elected president had power to appoint and remove officers 
and that he was entitled to start out with officers in whom he 
had confidence. This was sufficient to dispose of the officers’ 
claim under Title I.

In the case before us, the speech for which respondent was 
removed was also speech in the capacity of a member. The 
duties of a union business agent are defined in the union con-
stitution. Those duties relate primarily to collective bar-
gaining and administering the collective-bargaining contract. 
They do not seem to include supporting the union president’s 
proposal to increase union dues; and if they did, I am not so 

similar to the appointed officials in Finnegan. Cf. § 101(b), Title I, 73 
Stat. 523, 29 U. S. C. § 411(b).
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sure that respondent would have spoken out against the dues 
increase at all.

In this case, unlike Finnegan, respondent was not dis-
charged by an incoming elected president with power to ap-
point his own staff, but by a trustee whose power to dismiss 
and appoint officers, for all that is shown here, went no fur-
ther than the Local’s president to discharge for cause, i. e., 
for incompetence or other behavior disqualifying them for the 
tasks they were expected to perform as officers. Respond-
ent’s speech opposing the dues increase was the speech of a 
member about a matter the members were to resolve, and 
there is no countervailing interest rooted in union democracy 
that suffices to override that protection.

Thus, I doubt that resolution of cases like this turns on 
whether an officer is elected or appointed. Rather its in-
quiry is whether an officer speaks as a member or as an offi-
cer in discharge of his assigned duties. If the former, he is 
protected by Title I. If the latter, the issue becomes 
whether other considerations deprive the officer/member of 
the protections of that Title.
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MISTRETTA v. UNITED STATES

CERTIORARI BEFORE JUDGMENT TO THE UNITED STATES 
COURT OF APPEALS FOR THE EIGHTH CIRCUIT

No. 87-7028. Argued October 5, 1988—Decided January 18, 1989*

Because the existing indeterminate sentencing system resulted in serious 
disparities among the sentences imposed by federal judges upon simi-
larly situated offenders and in uncertainty as to an offender’s actual date 
of release by Executive Branch parole officials, Congress passed the 
Sentencing Reform Act of 1984 (Act), which, inter alia, created the 
United States Sentencing Commission as an independent body in the Ju-
dicial Branch with power to promulgate binding sentencing guidelines 
establishing a range of determinate sentences for all categories of federal 
offenses and defendants according to specific and detailed factors. The 
District Court upheld the constitutionality of the Commission’s resulting 
Guidelines against claims by petitioner Mistretta, who was under indict-
ment on three counts centering in a cocaine sale, that the Commission 
was constituted in violation of the separation-of-powers principle, and 
that Congress had delegated excessive authority to the Commission to 
structure the Guidelines. Mistretta had pleaded guilty to a conspiracy- 
to-distribute count, was sentenced under the Guidelines to 18 months’ 
imprisonment and other penalties, and filed a notice of appeal. This 
Court granted his petition and that of the United States for certiorari 
before judgment in the Court of Appeals in order to consider the Guide-
lines’ constitutionality.

Held: The Sentencing Guidelines are constitutional, since Congress nei-
ther (1) delegated excessive legislative power to the Commission nor (2) 
violated the separation-of-powers principle by placing the Commission 
in the Judicial Branch, by requiring federal judges to serve on the Com-
mission and to share their authority with nonjudges, or by empowering 
the President to appoint Commission members and to remove them for 
cause. The Constitution’s structural protections do not prohibit Con-
gress from delegating to an expert body within the Judicial Branch the 
intricate task of formulating sentencing guidelines consistent with such 
significant statutory direction as is present here, nor from calling upon 
the accumulated wisdom and experience of the Judicial Branch in creat-
ing policy on a matter uniquely within the ken of judges. Pp. 371-412.

682 F. Supp. 1033, affirmed.

*Together with No. 87-1904, United States v. Mistretta, also on certio-
rari before judgment to the same court.
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Blac km un , J., delivered the opinion of the Court, in which Reh nqu ist , 
C. J., and Whit e , Mar sh all , Stev en s , O’Conn or , and Ken ne dy , JJ., 
joined, and in all but n. 11 of which Bre nn an , J., joined. Sca lia , J., 
filed a dissenting opinion, post, p. 413.

Alan B. Morrison argued the cause for petitioner in 
No. 87-7028 and respondent in No. 87-1904. With him on 
the briefs were Patti A. Goldman, Raymond C. Conrad, Jr., 
and Christopher C. Harlan.

Solicitor General Fried argued the cause for the United 
States in both cases. With him on the brief were Assistant 
Attorney General Bolton, Deputy Solicitor General Bryson, 
Paul J. Larkin, Jr., Douglas Letter, Gregory C. Sisk, and 
John F. De Pue.

Paul M. Bator argued the cause for the United States Sen-
tencing Commission as amicus curiae urging affirmance. 
With him on the brief were Andrew L. Frey, Kenneth S. 
Geller, and John R. Steer A

Justi ce  Blackmun  delivered the opinion of the Court.
In this litigation, we granted certiorari before judgment in 

the United States Court of Appeals for the Eighth Circuit in 
order to consider the constitutionality of the Sentencing 
Guidelines promulgated by the United States Sentencing 
Commission. The Commission is a body created under the 
Sentencing Reform Act of 1984 (Act), as amended, 18 U. S. C. 
§ 3551 et seq. (1982 ed., Supp. IV), and 28 U. S. C. §§ 991-998 
(1982 ed., Supp. IV).* 1 The United States District Court for 
the Western District of Missouri ruled that the Guidelines 

t David 0. Bickart filed a brief for Joseph E. DiGenova et al. as amici 
curiae urging affirmance.

Briefs of amici curiae were filed for the United States Senate by Mi-
chael Davidson, Ken U. Benjamin, Jr., and Morgan J. Frankel; and for 
the National Association of Criminal Defense Lawyers by Benson B. 
Weintraub, Benedict P. Kuehne, and Dennis N. Balske.

1 Hereinafter, for simplicity in citation, each reference to the Act is di-
rected to Supplement IV to the 1982 edition of the United States Code.
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were constitutional. United States v. Johnson, 682 F. Supp. 
1033 (1988).2

I
A

Background
For almost a century, the Federal Government employed 

in criminal cases a system of indeterminate sentencing. 
Statutes specified the penalties for crimes but nearly always 
gave the sentencing judge wide discretion to decide whether 
the offender should be incarcerated and for how long, whether 
restraint, such as probation, should be imposed instead of 
imprisonment or fine. This indeterminate-sentencing sys-
tem was supplemented by the utilization of parole, by which 
an offender was returned to society under the “guidance and 
control” of a parole officer. See Zerbst v. Kidwell, 304 U. S. 
359, 363 (1938).

Both indeterminate sentencing and parole were based on 
concepts of the offender’s possible, indeed probable, rehabili-
tation, a view that it was realistic to attempt to rehabilitate 
the inmate and thereby to minimize the risk that he would 
resume criminal activity upon his return to society. It obvi-
ously required the judge and the parole officer to make their 
respective sentencing and release decisions upon their own 
assessments of the offender’s amenability to rehabilitation. 
As a result, the court and the officer were in positions to ex-
ercise, and usually did exercise, very broad discretion. See 
Kadish, The Advocate and the Expert—Counsel in the Peno- 
Correctional Process, 45 Minn. L. Rev. 803, 812-813 (1961). 

2 The District Court’s memorandum, written by Judge Howard F. 
Sachs, states that his conclusion that “the Guidelines are not subject to 
valid challenge” by claims based on the Commission’s lack of constitutional 
status or on a theory of unconstitutional delegation of legislative power, 
682 F. Supp., at 1033-1034, is shared by District Judges Elmo B. Hunter, 
D. Brook Bartlett, and Dean Whipple of the Western District. Id., at 
1033, n. 1. Chief District Judge Scott O. Wright wrote in dissent. Id., 
at 1035.



364 OCTOBER TERM, 1988

Opinion of the Court 488 U. S.

This led almost inevitably to the conclusion on the part of a 
reviewing court that the sentencing judge “sees more and 
senses more” than the appellate court; thus, the judge en-
joyed the “superiority of his nether position,” for that court’s 
determination as to what sentence was appropriate met with 
virtually unconditional deference on appeal. See Rosen-
berg, Judicial Discretion of the Trial Court, Viewed From 
Above, 22 Syracuse L. Rev. 635, 663 (1971). See Dor- 
szynski v. United States, 418 U. S. 424, 431 (1974). The 
decision whether to parole was also “predictive and dis-
cretionary.” Morrissey n . Brewer, 408 U. S. 471, 480 (1972). 
The correction official possessed almost absolute discretion 
over the parole decision. See, e. g., Brest v. Ciccone, 371 F. 
2d 981, 982-983 (CA8 1967); Rifai v. United States Parole 
Comm’n, 586 F. 2d 695 (CA9 1978).

Historically, federal sentencing—the function of determin-
ing the scope and extent of punishment—never has been 
thought to be assigned by the Constitution to the exclusive 
jurisdiction of any one of the three Branches of Govern-
ment. Congress, of course, has the power to fix the sen-
tence for a federal crime, United States v. Wiltberger, 5 
Wheat. 76 (1820), and the scope of judicial discretion with re-
spect to a sentence is subject to congressional control. Ex 
parte United States, 242 U. S. 27 (1916). Congress early 
abandoned fixed-sentence rigidity, however, and put in place 
a system of ranges within which the sentencer could choose 
the precise punishment. See United States v. Grayson, 438 
U. S. 41, 45-46 (1978). Congress delegated almost unfet-
tered discretion to the sentencing judge to determine what 
the sentence should be within the customarily wide range so 
selected. This broad discretion was further enhanced by the 
power later granted the judge to suspend the sentence and 
by the resulting growth of an elaborate probation system. 
Also, with the advent of parole, Congress moved toward a 
“three-way sharing” of sentencing responsibility by granting 
corrections personnel in the Executive Branch the discre-
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tion to release a prisoner before the expiration of the sen-
tence imposed by the judge. Thus, under the indeterminate- 
sentence system, Congress defined the maximum, the judge 
imposed a sentence within the statutory range (which he 
usually could replace with probation), and the Executive 
Branch’s parole official eventually determined the actual du-
ration of imprisonment. See Williams v. New York, 337 
U. S. 241, 248 (1949). See also Geraghty n . United States 
Parole Common, 719 F. 2d 1199, 1211 (CA3 1983), cert, de-
nied, 465 U. S. 1103 (1984); United States v. Addonizio, 442 
U. S. 178, 190 (1979); United States v. Brown, 381 U. S. 437, 
443 (1965) (“[I]f a given policy can be implemented only by a 
combination of legislative enactment, judicial application, and 
executive implementation, no man or group of men will be 
able to impose its unchecked will”).

Serious disparities in sentences, however, were common. 
Rehabilitation as a sound penological theory came to be ques-
tioned and, in any event, was regarded by some as an unat-
tainable goal for most cases. See N. Morris, The Future 
of Imprisonment 24-43 (1974); F. Allen, The Decline of the 
Rehabilitative Ideal (1981). In 1958, Congress authorized 
the creation of judicial sentencing institutes and joint coun-
cils, see 28 U. S. C. § 334, to formulate standards and criteria 
for sentencing. In 1973, the United States Parole Board 
adopted guidelines that established a “customary range” of 
confinement. See United States Parole Comm’n v. Ge-
raghty, 445 U. S. 388, 391 (1980). Congress in 1976 en-
dorsed this initiative through the Parole Commission and 
Reorganization Act, 18 U. S. C. §§4201-4218, an attempt to 
envision for the Parole Commission a role, at least in part, “to 
moderate the disparities in the sentencing practices of indi-
vidual judges.” United States v. Addonizio, 442 U. S., at 
189. That Act, however, did not disturb the division of sen-
tencing responsibility among the three Branches. The judge 
continued to exercise discretion and to set the sentence 
within the statutory range fixed by Congress, while the pris-
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oner’s actual release date generally was set by the Parole 
Commission.

This proved to be no more than a way station. Funda-
mental and widespread dissatisfaction with the uncertainties 
and the disparities continued to be expressed. Congress had 
wrestled with the problem for more than a decade when, in 
1984, it enacted the sweeping reforms that are at issue here.

Helpful in our consideration and analysis of the statute is 
the Senate Report on the 1984 legislation, S. Rep. No. 98- 
225 (1983) (Report).3 The Report referred to the “outmoded 
rehabilitation model” for federal criminal sentencing, and rec-
ognized that the efforts of the criminal justice system to 
achieve rehabilitation of offenders had failed. Id., at 38. It 
observed that the indeterminate-sentencing system had two 
“unjustifi[ed]” and “shameful” consequences. Id., at 38, 65. 
The first was the great variation among sentences imposed 
by different judges upon similarly situated offenders. The 
second was the uncertainty as to the time the offender would 
spend in prison. Each was a serious impediment to an even- 
handed and effective operation of the criminal justice system. 
The Report went on to note that parole was an inadequate 
device for overcoming these undesirable consequences. This 
was due to the division of authority between the sentencing 
judge and the parole officer who often worked at cross pur-
poses; to the fact that the Parole Commission’s own guide-
lines did not take into account factors Congress regarded 
as important in sentencing, such as the sophistication of the 
offender and the role the offender played in an offense com-
mitted with others, id., at 48; and to the fact that the Parole 
Commission had only limited power to adjust a sentence im-
posed by the court. Id., at 47.

3 The corresponding Report in the House of Representatives was filed a 
year later. See H. R. Rep. No. 98-1017 (1984). The House bill (H. R. 
6012, 98th Cong., 2d Sess. (1984)) eventually was set aside in favor of the 
Senate bill. The House Report, however, reveals that the Senate’s ration-
ale underlying sentencing reform was shared in the House.
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Before settling on a mandatory-guideline system, Con-
gress considered other competing proposals for sentencing 
reform. It rejected strict determinate sentencing because it 
concluded that a guideline system would be successful in re-
ducing sentence disparities while retaining the flexibility 
needed to adjust for unanticipated factors arising in a par-
ticular case. Id., at 78-79, 62. The Judiciary Committee 
rejected a proposal that would have made the sentencing 
guidelines only advisory. Id., at 79.

B
The Act

The Act, as adopted, revises the old sentencing process in 
several ways:

1. It rejects imprisonment as a means of promoting re-
habilitation, 28 U. S. C. §994(k), and it states that punish-
ment should serve retributive, educational, deterrent, and 
incapacitative goals, 18 U. S. C. § 3553(a)(2).

2. It consolidates the power that had been exercised by 
the sentencing judge and the Parole Commission to decide 
what punishment an offender should suffer. This is done by 
creating the United States Sentencing Commission, directing 
that Commission to devise guidelines to be used for sentenc-
ing, and prospectively abolishing the Parole Commission. 28 
U. S. C. §§991, 994, and 995(a)(1).

3. It makes all sentences basically determinate. A pris-
oner is to be released at the completion of his sentence re-
duced only by any credit earned by good behavior while in 
custody. 18 U. S. C. §§ 3624(a) and (b).

4. It makes the Sentencing Commission’s guidelines bind-
ing on the courts, although it preserves for the judge the 
discretion to depart from the guideline applicable to a par-
ticular case if the judge finds an aggravating or mitigating 
factor present that the Commission did not adequately con-
sider when formulating guidelines. §§ 3553(a) and (b). The 
Act also requires the court to state its reasons for the sen-
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tence imposed and to give “the specific reason” for imposing a 
sentence different from that described in the guideline. 
§ 3553(c).

5. It authorizes limited appellate review of the sentence. 
It permits a defendant to appeal a sentence that is above the 
defined range, and it permits the Government to appeal a 
sentence that is below that range. It also permits either 
side to appeal an incorrect application of the guideline. 
§§ 3742(a) and (b).

Thus, guidelines were meant to establish a range of de-
terminate sentences for categories of offenses and defendants 
according to various specified factors, “among others.” 28 
U. S. C. §§ 994(b), (c), and (d). The maximum of the range 
ordinarily may not exceed the minimum by more than the 
greater of 25% or six months, and each sentence is to be 
within the limit provided by existing law. §§ 994(a) and 
(b)(2).

C
The Sentencing Commission

The Commission is established “as an independent commis-
sion in the judicial branch of the United States.” § 991(a). 
It has seven voting members (one of whom is the Chairman) 
appointed by the President “by and with the advice and con-
sent of the Senate.” “At least three of the members shall be 
Federal judges selected after considering a list of six judges 
recommended to the President by the Judicial Conference of 
the United States.” Ibid. No more than four members of 
the Commission shall be members of the same political party. 
The Attorney General, or his designee, is an ex officio non-
voting member. The Chairman and other members of the 
Commission are subject to removal by the President “only for 
neglect of duty or malfeasance in office or for other good 
cause shown.” Ibid. Except for initial staggering of terms, 
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a voting member serves for six years and may not serve more 
than two full terms. §§ 992(a) and (b).4

D
The Responsibilities of the Commission

In addition to the duty the Commission has to promulgate 
determinative-sentence guidelines, it is under an obligation 
periodically to “review and revise” the guidelines. § 994(b). 
It is to “consult with authorities on, and individual and insti-
tutional representatives of, various aspects of the Federal 
criminal justice system.” Ibid. It must report to Congress 
“any amendments of the guidelines.” §994(p). It is to 
make recommendations to Congress whether the grades or 
maximum penalties should be modified. §994(r). It must 
submit to Congress at least annually an analysis of the opera-
tion of the guidelines. § 994(w). It is to issue “general pol-
icy statements” regarding their application. § 994(a)(2). 
And it has the power to “establish general policies ... as 
are necessary to carry out the purposes” of the legislation, 
§ 995(a)(1); to “monitor the performance of probation officers” 
with respect to the guidelines, § 995(a)(9); to “devise and con-
duct periodic training programs of instruction in sentencing 
techniques for judicial and probation personnel” and others, 
§ 995(a)(18); and to “perform such other functions as are re-
quired to permit Federal courts to meet their responsibil-
ities” as to sentencing, § 995(a)(22).

We note, in passing, that the monitoring function is not 
without its burden. Every year, with respect to each of 
more than 40,000 sentences, the federal courts must forward, 
and the Commission must review, the presentence report, 

4 Until the Parole Commission ceases to exist in 1992, as provided by 
§§ 218(a)(5) and 235(a)(1) of the Act, 98 Stat. 2027 and 2031, the Chairman 
of that Commission serves as an ex officio nonvoting member of the Sen-
tencing Commission. § 235(b)(5), 98 Stat. 2033.
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the guideline worksheets, the tribunal’s sentencing state-
ment, and any written plea agreement.

II
This Litigation

On December 10, 1987, John M. Mistretta (petitioner) and 
another were indicted in the United States District Court for 
the Western District of Missouri on three counts centering in 
a cocaine sale. See App. to Pet. for Cert, in No. 87-1904, 
p. 16a. Mistretta moved to have the promulgated Guide-
lines ruled unconstitutional on the grounds that the Sentenc-
ing Commission was constituted in violation of the estab-
lished doctrine of separation of powers, and that Congress 
delegated excessive authority to the Commission to structure 
the Guidelines. As has been noted, the District Court was 
not persuaded by these contentions.5

The District Court rejected petitioner’s delegation argu-
ment on the ground that, despite the language of the statute, 
the Sentencing Commission “should be judicially character-
ized as having Executive Branch status,” 682 F. Supp., at 
1035, and that the Guidelines are similar to substantive rules 
promulgated by other agencies. Id., at 1034-1035. The 
court also rejected petitioner’s claim that the Act is uncon-
stitutional because it requires Article III federal judges to 
serve on the Commission. Id., at 1035. The court stated, 
however, that its opinion “does not imply that I have no seri-
ous doubts about some parts of the Sentencing Guidelines 
and the legality of their anticipated operation.” Ibid.

Petitioner had pleaded guilty to the first count of his in-
dictment (conspiracy and agreement to distribute cocaine, in 
violation of 21 U. S. C. §§846 and 841(b)(1)(B)). The Gov-
ernment thereupon moved to dismiss the remaining counts. 

5 Petitioner’s claims were identical to those raised by defendants in 
other cases in the Western District of Missouri. Argument on petitioner’s 
motion was presented to a panel of sentencing judges. The result is de-
scribed in n. 2, supra.
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That motion was granted. App. to Pet. for Cert, in No. 87- 
1904, p. 33a. Petitioner was sentenced under the Guidelines 
to 18 months’ imprisonment, to be followed by a 3-year term 
of supervised release. Id., at 30a, 35a, 37a. The court also 
imposed a $1,000 fine and a $50 special assessment. Id., at 
31a, 40a.

Petitioner filed a notice of appeal to the Eighth Circuit, but 
both petitioner and the United States, pursuant to this 
Court’s Rule 18, petitioned for certiorari before judgment. 
Because of the “imperative public importance” of the issue, 
as prescribed by the Rule, and because of the disarray among 
the Federal District Courts,6 we granted those petitions. 
486 U. S. 1054 (1988).

Ill
Delegation of Power

Petitioner argues that in delegating the power to promul-
gate sentencing guidelines for every federal criminal offense 
to an independent Sentencing Commission, Congress has 
granted the Commission excessive legislative discretion in vi-
olation of the constitutionally based nondelegation doctrine. 
We do not agree.

The nondelegation doctrine is rooted in the principle of 
separation of powers that underlies our tripartite system of 
Government. The Constitution provides that “[ajll legisla-
tive Powers herein granted shall be vested in a Congress 
of the United States,” U. S. Const., Art. I, §1, and we 
long have insisted that “the integrity and maintenance of

6 The disarray is revealed by the District Court decisions cited in the 
petition for certiorari in No. 87-1904, pp. 9-10, nn. 10 and 11. Since cer-
tiorari was granted, a panel of the United States Court of Appeals for 
the Ninth Circuit, by a divided vote, has invalidated the Guidelines on 
separation-of-powers grounds, Gubiensio-Ortiz v. Kanahele, 857 F. 2d 
1245 (1988), cert, pending sub nom. United States v. Chavez-Sanchez, 
No. 88-550, and a panel of the Third Circuit (one judge, in dissent, did not 
reach the constitutional issue) has upheld them, United States v. Frank, 
864 F. 2d 992 (1988).
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the system of government ordained by the Constitution” 
mandate that Congress generally cannot delegate its legisla-
tive power to another Branch. Field v. Clark, 143 U. S. 
649, 692 (1892). We also have recognized, however, that the 
separation-of-powers principle, and the nondelegation doc-
trine in particular, do not prevent Congress from obtaining 
the assistance of its coordinate Branches. In a passage now 
enshrined in our jurisprudence, Chief Justice Taft, writing 
for the Court, explained our approach to such cooperative 
ventures: “In determining what [Congress] may do in seeking 
assistance from another branch, the extent and character of 
that assistance must be fixed according to common sense and 
the inherent necessities of the government co-ordination.” 
J. W. Hampton, Jr., & Co. v. United States, 276 U. S. 394, 
406 (1928). So long as Congress “shall lay down by legisla-
tive act an intelligible principle to which the person or body 
authorized to [exercise the delegated authority] is directed to 
conform, such legislative action is not a forbidden delegation 
of legislative power.” Id., at 409.

Applying this “intelligible principle” test to congressional 
delegations, our jurisprudence has been driven by a practical 
understanding that in our increasingly complex society, re-
plete with ever changing and more technical problems, Con-
gress simply cannot do its job absent an ability to delegate 
power under broad general directives. See Opp Cotton 
Mills, Inc. v. Administrator, Wage and Hour Div. of Dept, 
of Labor, 312 U. S. 126, 145 (1941) (“In an increasingly 
complex society Congress obviously could not perform its 
functions if it were obliged to find all the facts subsidiary to 
the basic conclusions which support the defined legislative 
policy”); see also United States v. Robel, 389 U. S. 258, 
274 (1967) (opinion concurring in result). “The Constitu-
tion has never been regarded as denying to the Congress the 
necessary resources of flexibility and practicality, which will 
enable it to perform its function.” Panama Refining Co. v. 
Ryan, 293 U. S. 388, 421 (1935). Accordingly, this Court 
has deemed it “constitutionally sufficient if Congress clearly 



MISTRETTA v. UNITED STATES 373

361 Opinion of the Court

delineates the general policy, the public agency which is to 
apply it, and the boundaries of this delegated authority.” 
American Power & Light Co. v. SEC, 329 U. S. 90, 105 
(1946).

Until 1935, this Court never struck down a challenged stat-
ute on delegation grounds. See Synar v. United States, 626 
F. Supp. 1374, 1383 (DC) (three-judge court), aff’d sub nom. 
Bowsher v. Synar, 478 U. S. 714 (1986). After invalidating 
in 1935 two statutes as excessive delegations, see A. L. A. 
Schechter Poultry Corp. v. United States, 295 U. S. 495, and 
Panama Refining Co. v. Ryan, supra, we have upheld, again 
without deviation, Congress’ ability to delegate power under 
broad standards.7 See, e. g., Lichter v. United States, 334 
U. S. 742, 785-786 (1948) (upholding delegation of authority 
to determine excessive profits); American Power & Light Co. 
v. SEC, 329 U. S., at 105 (upholding delegation of authority 
to Securities and Exchange Commission to prevent unfair or 
inequitable distribution of voting power among security hold-
ers); Yakus v. United States, 321 U. S. 414, 426 (1944) (up-
holding delegation to Price Administrator to fix commodity 
prices that would be fair and equitable, and would effectuate 
purposes of Emergency Price Control Act of 1942); FPC 
v. Hope Natural Gas Co., 320 U. S. 591, 600 (1944) (uphold-
ing delegation to Federal Power Commission to determine

7 In Schechter and Panama Refining the Court concluded that Congress 
had failed to articulate any policy or standard that would serve to confine 
the discretion of the authorities to whom Congress had delegated power. 
No delegation of the kind at issue in those cases is present here. The Act 
does not make crimes of acts never before criminalized, see Fahey v. 
Mallonee, 332 U. S. 245, 249 (1947) (analyzing Panama Refining), or dele-
gate regulatory power to private individuals, see Yakus v. United States, 
321 U. S. 414, 424 (1944) (analyzing Schechter). In recent years, our 
application of the nondelegation doctrine principally has been limited to the 
interpretation of statutory texts, and, more particularly, to giving narrow 
constructions to statutory delegations that might otherwise be thought to 
be unconstitutional. See, e. g., Industrial Union Dept. v. American Pe-
troleum Institute, 448 U. S. 607, 646 (1980); National Cable Television 
Assn. v. United States, 415 U. S. 336, 342 (1974).
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just and reasonable rates); National Broadcasting Co. n . 
United States, 319 U. S. 190, 225-226 (1943) (upholding dele-
gation to Federal Communications Commission to regulate 
broadcast licensing “as public interest, convenience, or neces-
sity” require).

In light of our approval of these broad delegations, we har-
bor no doubt that Congress’ delegation of authority to the 
Sentencing Commission is sufficiently specific and detailed to 
meet constitutional requirements. Congress charged the 
Commission with three goals: to “assure the meeting of the 
purposes of sentencing as set forth” in the Act; to “provide 
certainty and fairness in meeting the purposes of sentencing, 
avoiding unwarranted sentencing disparities among defend-
ants with similar records . . . while maintaining sufficient 
flexibility to permit individualized sentences,” where appro-
priate; and to “reflect, to the extent practicable, advance-
ment in knowledge of human behavior as it relates to the 
criminal justice process.” 28 U. S. C. § 991(b)(1). Con-
gress further specified four “purposes” of sentencing that the 
Commission must pursue in carrying out its mandate: “to re-
flect the seriousness of the offense, to promote respect for 
the law, and to provide just punishment for the offense”; “to 
afford adequate deterrence to criminal conduct”; “to protect 
the public from further crimes of the defendant”; and “to pro-
vide the defendant with needed . . . correctional treatment.” 
18 U. S. C. § 3553(a)(2).

In addition, Congress prescribed the specific tool—the 
guidelines system—for the Commission to use in regulating 
sentencing. More particularly, Congress directed the Com-
mission to develop a system of “sentencing ranges” applicable 
“for each category of offense involving each category of de-
fendant.” 28 U. S. C. § 994(b).8 Congress instructed the

8 Congress mandated that the guidelines include:
“(A) a determination whether to impose a sentence to probation, a fine, 

or a term of imprisonment;
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Commission that these sentencing ranges must be consistent 
with pertinent provisions of Title 18 of the United States 
Code and could not include sentences in excess of the statu-
tory maxima. Congress also required that for sentences of 
imprisonment, “the maximum of the range established for 
such a term shall not exceed the minimum of that range by 
more than the greater of 25 percent or 6 months, except that, 
if the minimum term of the range is 30 years or more, the 
maximum may be life imprisonment.” § 994(b)(2). More-
over, Congress directed the Commission to use current aver-
age sentences “as a starting point” for its structuring of the 
sentencing ranges. § 994(m).

To guide the Commission in its formulation of offense cate-
gories, Congress directed it to consider seven factors: the 
grade of the offense; the aggravating and mitigating circum-
stances of the crime; the nature and degree of the harm 
caused by the crime; the community view of the gravity of 
the offense; the public concern generated by the crime; the 
deterrent effect that a particular sentence may have on oth-
ers; and the current incidence of the offense. §§ 994(c)(1)- 
(7).* 9 Congress set forth 11 factors for the Commission to

“(B) a determination as to the appropriate amount of a fine or the appro-
priate length of a term of probation or a term of imprisonment;

“(C) a determination whether a sentence to a term of imprisonment 
should include a requirement that the defendant be placed on a term of su-
pervised release after imprisonment, and, if so, the appropriate length of 
such a term; and

“(D) a determination whether multiple sentences to terms of imprison-
ment should be ordered to run concurrently or consecutively.” 28 
U. S. C. § 994(a)(1).

9 The Senate Report on the legislation elaborated on the purpose 
to be served by each factor. The Report noted, for example, that the 
reference to the community view of the gravity of an offense was 
“not intended to mean that a sentence might be enhanced because of 
public outcry about a single offense,” but “to suggest that changed 
community norms concerning certain particular criminal behavior might be 
justification for increasing or decreasing the recommended penalties 
for the offense.” Report, at 170. The Report, moreover, gave spe-
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consider in establishing categories of defendants. These in-
clude the offender’s age, education, vocational skills, mental 
and emotional condition, physical condition (including drug 
dependence), previous employment record, family ties and 
responsibilities, community ties, role in the offense, criminal 
history, and degree of dependence upon crime for a liveli-
hood. § 994(d)(l)-(ll).* 10 Congress also prohibited the Com-
mission from considering the “race, sex, national origin, 
creed, and socioeconomic status of offenders,” § 994(d), and 
instructed that the guidelines should reflect the “general 
inappropriateness” of considering certain other factors, such 
as current unemployment, that might serve as proxies for 
forbidden factors, § 994(e).

In addition to these overarching constraints, Congress pro-
vided even more detailed guidance to the Commission about 
categories of offenses and offender characteristics. Con-
gress directed that guidelines require a term of confinement 
at or near the statutory maximum for certain crimes of vio-
lence and for drug offenses, particularly when committed by 
recidivists. § 994(h). Congress further directed that the 
Commission assure a substantial term of imprisonment for an 
offense constituting a third felony conviction, for a career 

cific examples of areas in which prevailing sentences might be too lenient, 
including the treatment of major white-collar criminals. Id., at 177.

10 Again, the legislative history provides additional guidance for the 
Commission’s consideration of the statutory factors. For example, the 
history indicates Congress’ intent that the “criminal history . . . factor in-
cludes not only the number of prior criminal acts — whether or not they re-
sulted in convictions—the defendant has engaged in, but their seriousness, 
their recentness or remoteness, and their indication whether the defendant 
is a ‘career criminal’ or a manager of a criminal enterprise.” Id., at 174. 
This legislative history, together with Congress’ directive that the Com-
mission begin its consideration of the sentencing ranges by ascertaining the 
average sentence imposed in each category in the past, and Congress’ ex-
plicit requirement that the Commission consult with authorities in the field 
of criminal sentencing provide a factual background and statutory context 
that give content to the mandate of the Commission. See American 
Power & Light Co. v. SEC, 329 U. S. 90, 104-105 (1946).
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felon, for one convicted of a managerial role in a racketeering 
enterprise, for a crime of violence by an offender on release 
from a prior felony conviction, and for an offense involving a 
substantial quantity of narcotics. § 994(i). Congress also 
instructed “that the guidelines reflect. . . the general appro-
priateness of imposing a term of imprisonment” for a crime of 
violence that resulted in serious bodily injury. On the other 
hand, Congress directed that guidelines reflect the general 
inappropriateness of imposing a sentence of imprisonment “in 
cases in which the defendant is a first offender who has not 
been convicted of a crime of violence or an otherwise serious 
offense.” § 994(j). Congress also enumerated various ag-
gravating and mitigating circumstances, such as, respec-
tively, multiple offenses or substantial assistance to the Gov-
ernment, to be reflected in the guidelines. §§ 994(I) and (n). 
In other words, although Congress granted the Commission 
substantial discretion in formulating guidelines, in actuality it 
legislated a full hierarchy of punishment—from near maxi-
mum imprisonment, to substantial imprisonment, to some 
imprisonment, to alternatives—and stipulated the most im-
portant offense and offender characteristics to place defend-
ants within these categories.

We cannot dispute petitioner’s contention that the Com-
mission enjoys significant discretion in formulating guide-
lines. The Commission does have discretionary authority 
to determine the relative severity of federal crimes and to 
assess the relative weight of the offender characteristics 
that Congress listed for the Commission to consider. See 
§§ 994(c) and (d) (Commission instructed to consider enumer-
ated factors as it deems them to be relevant). The Commis-
sion also has significant discretion to determine which crimes 
have been punished too leniently, and which too severely. 
§ 994(m). Congress has called upon the Commission to exer-
cise its judgment about which types of crimes and which 



378 OCTOBER TERM, 1988

Opinion of the Court 488 U. S.

types of criminals are to be considered similar for the pur-
poses of sentencing.11

But our cases do not at all suggest that delegations of this 
type may not carry with them the need to exercise judgment 
on matters of policy. In Yakus v. United States, 321 U. S. 
414 (1944), the Court upheld a delegation to the Price Admin-
istrator to fix commodity prices that “in his judgment will be 
generally fair and equitable and will effectuate the purposes 
of this Act” to stabilize prices and avert speculation. See 
id., at 420. In National Broadcasting Co. v. United States, 
319 U. S. 190 (1943), we upheld a delegation to the Federal 
Communications Commission granting it the authority to 
promulgate regulations in accordance with its view of the 
“public interest.” In Yakus, the Court laid down the appli-
cable principle:

“It is no objection that the determination of facts and the 
inferences to be drawn from them in the light of the stat-
utory standards and declaration of policy call for the ex-

11 Petitioner argues that the excessive breadth of Congress’ delegation to 
the Commission is particularly apparent in the Commission’s considering 
whether to “reinstate” the death penalty for some or all of those crimes for 
which capital punishment is still authorized in the Federal Criminal Code. 
See Brief for Petitioner 51-52. Whether, in fact, the Act confers upon the 
Commission the power to develop guidelines and procedures to bring cur-
rent death penalty provisions into line with decisions of this Court is a mat-
ter of intense debate between the Executive Branch and some members of 
Congress, including the Chairman of the Senate Judiciary Committee. 
See Gubiensio-Ortiz v. Kanahele, 857 F. 2d, at 1256. We assume, without 
deciding, that the Commission was assigned the power to effectuate the 
death penalty provisions of the Criminal Code. That the Commission may 
have this authority (but has not exercised it) does not affect our analysis. 
Congress did not authorize the Commission to enact a federal death pen-
alty for any offense. As for every other offense within the Commission’s 
jurisdiction, the Commission could include the death penalty within the 
guidelines only if that punishment was authorized in the first instance by 
Congress and only if such inclusion comported with the substantial guid-
ance Congress gave the Commission in fulfilling its assignments. Jus tice  
Bre nn an  does not join this footnote.
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ercise of judgment, and for the formulation of subsidiary 
administrative policy within the prescribed statutory 
framework. . . .

. Only if we could say that there is an absence of 
standards for the guidance of the Administrator’s action, 
so that it would be impossible in a proper proceeding to 
ascertain whether the will of Congress has been obeyed, 
would we be justified in overriding its choice of means 
for effecting its declared purpose . . . 321 U. S., at
425-426.

Congress has met that standard here. The Act sets forth 
more than merely an “intelligible principle” or minimal stand-
ards. One court has aptly put it: “The statute outlines the 
policies which prompted establishment of the Commission, 
explains what the Commission should do and how it should do 
it, and sets out specific directives to govern particular situa-
tions.” United States v. Chambless, 680 F. Supp. 793, 796 
(ED La. 1988).

Developing proportionate penalties for hundreds of differ-
ent crimes by a virtually limitless array of offenders is pre-
cisely the sort of intricate, labor-intensive task for which 
delegation to an expert body is especially appropriate. Al-
though Congress has delegated significant discretion to the 
Commission to draw judgments from its analysis of existing 
sentencing practice and alternative sentencing models, “Con-
gress is not confined to that method of executing its policy 
which involves the least possible delegation of discretion to 
administrative officers.” Yakus v. United States, 321 U. S., 
at 425-426. We have no doubt that in the hands of the Com-
mission “the criteria which Congress has supplied are wholly 
adequate for carrying out the general policy and purpose” of 
the Act. Sunshine Coal Co. v. Adkins, 310 U. S. 381, 398 
(1940).
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IV 
Separation of Powers

Having determined that Congress has set forth sufficient 
standards for the exercise of the Commission’s delegated au-
thority, we turn to Mistretta’s claim that the Act violates the 
constitutional principle of separation of powers.

This Court consistently has given voice to, and has reaf-
firmed, the central judgment of the Framers of the Constitu-
tion that, within our political scheme, the separation of gov-
ernmental powers into three coordinate Branches is essential 
to the preservation of liberty. See, e. g., Morrison v. Olson, 
487 U. S. 654,685-696 (1988); Bowsher v. Synar, 478 U. S., at 
725. Madison, in writing about the principle of separated 
powers, said: “No political truth is certainly of greater intrin-
sic value or is stamped with the authority of more enlightened 
patrons of liberty.” The Federalist No. 47, p. 324 (J. Cooke 
ed. 1961).

In applying the principle of separated powers in our juris-
prudence, we have sought to give life to Madison’s view of the 
appropriate relationship among the three coequal Branches. 
Accordingly, we have recognized, as Madison admonished at 
the founding, that while our Constitution mandates that 
“each of the three general departments of government [must 
remain] entirely free from the control or coercive influence, 
direct or indirect, of either of the others,” Humphrey’s Exec-
utor v. United States, 295 U. S. 602, 629 (1935), the Framers 
did not require—and indeed rejected—the notion that the 
three Branches must be entirely separate and distinct. See, 
e. g., Nixon v. Administrator of General Services, 433 U. S. 
425, 443 (1977) (rejecting as archaic complete division of 
authority among the three Branches); United States v. 
Nixon, 418 U. S. 683 (1974) (affirming Madison’s flexible ap-
proach to separation of powers). Madison, defending the 
Constitution against charges that it established insufficiently 
separate Branches, addressed the point directly. Separa-
tion of powers, he wrote, “d[oes] not mean that these [three]
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departments ought to have no partial agency in, or no 
controul over the acts of each other,” but rather “that where 
the whole power of one department is exercised by the same 
hands which possess the whole power of another depart-
ment, the fundamental principles of a free constitution, are 
subverted.” The Federalist No. 47, pp. 325-326 (J. Cooke 
ed. 1961) (emphasis in original). See Nixon v. Adminis-
trator of General Services, 433 U. S., at 442, n. 5. Madison 
recognized that our constitutional system imposes upon the 
Branches a degree of overlapping responsibility, a duty of in-
terdependence as well as independence the absence of which 
“would preclude the establishment of a Nation capable of 
governing itself effectively.” Buckley v. Valeo, 424 U. S. 1, 
121 (1976). In a passage now commonplace in our cases, Jus-
tice Jackson summarized the pragmatic, flexible view of dif-
ferentiated governmental power to which we are heir:

“While the Constitution diffuses power the better to se-
cure liberty, it also contemplates that practice will inte-
grate the dispersed powers into a workable government. 
It enjoins upon its branches separateness but interdepen-
dence, autonomy but reciprocity.” Youngstown Sheet & 
Tube Co. v. Sawyer, 343 U. S. 579, 635 (1952) (concurring 
opinion).

In adopting this flexible understanding of separation of 
powers, we simply have recognized Madison’s teaching that 
the greatest security against tyranny—the accumulation of 
excessive authority in a single Branch—lies not in a hermetic 
division among the Branches, but in a carefully crafted sys-
tem of checked and balanced power within each Branch. 
“[T]he greatest security,” wrote Madison, “against a gradual 
concentration of the several powers in the same department, 
consists in giving to those who administer each department, 
the necessary constitutional means, and personal motives, to 
resist encroachments of the others.” The Federalist No. 51, 
p. 349 (J. Cooke ed. 1961). Accordingly, as we have noted 
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many times, the Framers “built into the tripartite Federal 
Government ... a self-executing safeguard against the en-
croachment or aggrandizement of one branch at the expense 
of the other.” Buckley n . Valeo, 424 U. S., at 122. See also 
INS v. Chadha, 462 U. S. 919, 951 (1983).

It is this concern of encroachment and aggrandizement that 
has animated our separation-of-powers jurisprudence and 
aroused our vigilance against the “hydraulic pressure inher-
ent within each of the separate Branches to exceed the outer 
limits of its power.” Ibid. Accordingly, we have not hesi-
tated to strike down provisions of law that either accrete to a 
single Branch powers more appropriately diffused among 
separate Branches or that undermine the authority and inde-
pendence of one or another coordinate Branch. For exam-
ple, just as the Framers recognized the particular danger of 
the Legislative Branch’s accreting to itself judicial or execu-
tive power,12 so too have we invalidated attempts by Con-
gress to exercise the responsibilities of other Branches or to 
reassign powers vested by the Constitution in either the Ju-
dicial Branch or the Executive Branch. Bowsher n . Synar, 
478 U. S. 714 (1986) (Congress may not exercise removal 
power over officer performing executive functions); INS v. 
Chadha, supra (Congress may not control execution of laws 
except through Art. I procedures); Northern Pipeline Con-
struction Co. v. Marathon Pipe Line Co., 458 U. S. 50 (1982) 
(Congress may not confer Art. Ill power on Art. I judge). 
By the same token, we have upheld statutory provisions that 
to some degree commingle the functions of the Branches, but 
that pose no danger of either aggrandizement or encroach-
ment. Morrison v. Olson, 487 U. S. 654 (1988) (upholding 
judicial appointment of independent counsel); Commodity 
Futures Trading Comm’n v. Schor, 478 U. S. 833 (1986) (up-

12 Madison admonished: “In republican government the legislative au-
thority, necessarily, predominates.” The Federalist No. 51, p. 350 (J. 
Cooke ed. 1961).
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holding agency’s assumption of jurisdiction over state-law 
counterclaims).

In Nixon v. Administrator of General Services, supra, 
upholding, against a separation-of-powers challenge, legisla-
tion providing for the General Services Administration to 
control Presidential papers after resignation, we described 
our separation-of-powers inquiry as focusing “on the extent 
to which [a provision of law] prevents the Executive Branch 
from accomplishing its constitutionally assigned functions.” 
433 U. S., at 443 (citing United States v. Nixon, 418 U. S., 
at 711-712.13 In cases specifically involving the Judicial 
Branch, we have expressed our vigilance against two dan-
gers: first, that the Judicial Branch neither be assigned nor 
allowed “tasks that are more properly accomplished by [other] 
branches,” Morrison n . Olson, 487 U. S., at 680-681, and, 
second, that no provision of law “impermissibly threatens the 
institutional integrity of the Judicial Branch.” Commodity 
Futures Trading Comm’n v. Schor, 478 U. S., at 851.

Mistretta argues that the Act suffers from each of these 
constitutional infirmities. He argues that Congress, in con-
stituting the Commission as it did, effected an unconstitu-
tional accumulation of power within the Judicial Branch while 
at the same time undermining the Judiciary’s independence 
and integrity. Specifically, petitioner claims that in delegat-
ing to an independent agency within the Judicial Branch the 
power to promulgate sentencing guidelines, Congress uncon-
stitutionally has required the Branch, and individual Article 
III judges, to exercise not only their judicial authority, but 
legislative authority—the making of sentencing policy—as 
well. Such rulemaking authority, petitioner contends, may 
be exercised by Congress, or delegated by Congress to the

13 If the potential for disruption is present, we then determine “whether 
that impact is justified by an overriding need to promote objectives within 
the constitutional authority of Congress.” Nixon v. Administrator of 
General Services, 433 U. S., at 443.
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Executive, but may not be delegated to or exercised by the 
Judiciary. Brief for Petitioner 21.

At the same time, petitioner asserts, Congress unconstitu-
tionally eroded the integrity and independence of the Judi-
ciary by requiring Article III judges to sit on the Commis-
sion, by requiring that those judges share their rulemaking 
authority with nonjudges, and by subjecting the Commis-
sion’s members to appointment and removal by the Presi-
dent. According to petitioner, Congress, consistent with 
the separation of powers, may not upset the balance among 
the Branches by co-opting federal judges into the quintes- 
sentially political work of establishing sentencing guidelines, 
by subjecting those judges to the political whims of the Chief 
Executive, and by forcing judges to share their power with 
nonjudges. Id., at 15-35.

“When this Court is asked to invalidate a statutory provi-
sion that has been approved by both Houses of the Congress 
and signed by the President, particularly an Act of Congress 
that confronts a deeply vexing national problem, it should 
only do so for the most compelling constitutional reasons.” 
Bowsher n . Synar, 478 U. S., at 736 (opinion concurring in 
judgment). Although the unique composition and respon-
sibilities of the Sentencing Commission give rise to serious 
concerns about a disruption of the appropriate balance of gov-
ernmental power among the coordinate Branches, we con-
clude, upon close inspection, that petitioner’s fears for the 
fundamental structural protections of the Constitution prove, 
at least in this case, to be “more smoke than fire,” and do not 
compel us to invalidate Congress’ considered scheme for re-
solving the seemingly intractable dilemma of excessive dis-
parity in criminal sentencing.

A
Location of the Commission

The Sentencing Commission unquestionably is a peculiar 
institution within the framework of our Government. Al-
though placed by the Act in the Judicial Branch, it is not a
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court and does not exercise judicial power. Rather, the 
Commission is an “independent” body comprised of seven 
voting members including at least three federal judges, en-
trusted by Congress with the primary task of promulgating 
sentencing guidelines. 28 U. S. C. § 991(a). Our constitu-
tional principles of separated powers are not violated, how-
ever, by mere anomaly or innovation. Setting to one side, 
for the moment, the question whether the composition of the 
Sentencing Commission violates the separation of powers, we 
observe that Congress’ decision to create an independent 
rulemaking body to promulgate sentencing guidelines and 
to locate that body within the Judicial Branch is not uncon-
stitutional unless Congress has vested in the Commission 
powers that are more appropriately performed by the other 
Branches or that undermine the integrity of the Judiciary.

According to express provision of Article III, the judicial 
power of the United States is limited to “Cases” and “Con-
troversies.” See Muskrat v. United States, 219 U. S. 346, 
356 (1911). In implementing this limited grant of power, we 
have refused to issue advisory opinions or to resolve disputes 
that are not justiciable. See, e. g., Flast v. Cohen, 392 
U. S. 83 (1968); United States v. Ferreira, 13 How. 40 (1852). 
These doctrines help to ensure the independence of the Judi-
cial Branch by precluding debilitating entanglements be-
tween the Judiciary and the two political Branches, and pre-
vent the Judiciary from encroaching into areas reserved for 
the other Branches by extending judicial power to matters 
beyond those disputes “traditionally thought to be capable of 
resolution through the judicial process.” Flast v. Cohen, 
392 U. S., at 97; see also United States Parole Comm’n v. 
Geraghty, 445 U. S., at 396. As a general principle, we 
stated as recently as last Term that “ ‘executive or adminis-
trative duties of a nonjudicial nature may not be imposed on 
judges holding office under Art. Ill of the Constitution.’” 
Morrison v. Olson, 487 U. S., at 677, quoting Buckley n . 
Valeo, 424 U. S., at 123, citing in turn United States v. 
Ferreira, supra, and Hayburn’s Case, 2 Dall. 409 (1792).
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Nonetheless, we have recognized significant exceptions to 
this general rule and have approved the assumption of some 
nonadjudicatory activities by the Judicial Branch. In keep-
ing with Justice Jackson’s Youngstown admonition that the 
separation of powers contemplates the integration of dis-
persed powers into a workable Government, we have recog-
nized the constitutionality of a “twilight area” in which the 
activities of the separate Branches merge. In his dissent in 
Myers v. United States, 272 U. S. 52 (1926), Justice Brandeis 
explained that the separation of powers “left to each [Branch] 
power to exercise, in some respects, functions in their nature 
executive, legislative and judicial.” Id., at 291.

That judicial rulemaking, at least with respect to some sub-
jects, falls within this twilight area is no longer an issue for 
dispute. None of our cases indicate that rulemaking per se is 
a function that may not be performed by an entity within the 
Judicial Branch, either because rulemaking is inherently non-
judicial or because it is a function exclusively committed to 
the Executive Branch.14 On the contrary, we specifically

14 Our recent cases cast no doubt on the continuing vitality of the view 
that rulemaking is not a function exclusively committed to the Executive 
Branch. Although in INS v. Chadha, 462 U. S. 919 (1983), we character-
ized rulemaking as “Executive action” not governed by the Presentment 
Clauses, we did so as part of our effort to distinguish the rulemaking of 
administrative agencies from “lawmaking” by Congress which is subject to 
the presentment requirements of Article I. Id., at 953, n. 16. Plainly, 
this reference to rulemaking as an executive function was not intended to 
undermine our recognition in previous cases and in over 150 years of prac-
tice that rulemaking pursuant to a legislative delegation is not the exclu-
sive prerogative of the Executive. See, e. g., Buckley v. Valeo, 424 U. S. 
1, 138 (1976) (distinguishing between Federal Election Commission’s exclu-
sively executive enforcement power and its other powers, including rule-
making); see also Humphrey’s Executor v. United States, 295 U. S. 602, 
617 (1935). On the contrary, rulemaking power originates in the Legisla-
tive Branch and becomes an executive function only when delegated by the 
Legislature to the Executive Branch.

More generally, it hardly can be argued in this case that Congress has 
impaired the functioning of the Executive Branch. In the field of sentenc-
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have held that Congress, in some circumstances, may confer 
rulemaking authority on the Judicial Branch. In Sibbach v. 
Wilson & Co., 312 U. S. 1 (1941), we upheld a challenge to 
certain rules promulgated under the Rules Enabling Act of 
1934, which conferred upon the Judiciary the power to pro-
mulgate federal rules of civil procedure. See 28 U. S. C. 
§2072. We observed: “Congress has undoubted power to 
regulate the practice and procedure of federal courts, and 
may exercise that power by delegating to this or other fed-
eral courts authority to make rules not inconsistent with the 
statutes or constitution of the United States.” 312 U. S., at 
9-10 (footnote omitted). This passage in Sibbach simply ech-
oed what had been our view since Wayman v. Southard, 10 
Wheat. 1, 43 (1825), decided more than a century earlier, 
where Chief Justice Marshall wrote for the Court that 
rulemaking power pertaining to the Judicial Branch may be 
“conferred on the judicial department.” Discussing this 
delegation of rulemaking power, the Court found Congress 
authorized

“to make all laws which shall be necessary and proper for 
carrying into execution the foregoing powers, and all 
other powers vested by this constitution in the govern-
ment of the United States, or in any department or offi-
cer thereof. The judicial department is invested with 
jurisdiction in certain specified cases, in all which it has 
power to render judgment.

ing, the Executive Branch never has exercised the kind of authority that 
Congress has vested in the Commission. Moreover, since Congress has 
empowered the President to appoint and remove Commission members, 
the President’s relationship to the Commission is functionally no different 
from what it would have been had Congress not located the Commission in 
the Judicial Branch. Indeed, since the Act grants ex officio membership 
on the Commission to the Attorney General or his designee, 28 U. S. C.
§ 991(a), the Executive Branch’s involvement in the Commission is greater 
than in other independent agencies, such as the Securities and Exchange 
Commission, not located in the Judicial Branch.
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“That a power to make laws for carrying into execu-
tion all the judgments which the judicial department has 
power to pronounce, is expressly conferred by this 
clause, seems to be one of those plain propositions which 
reasoning cannot render plainer.” Id., at 22.

See also Hanna v. Plumer, 380 U. S. 460 (1965). Pursuant 
to this power to delegate rulemaking authority to the Judicial 
Branch, Congress expressly has authorized this Court to es-
tablish rules for the conduct of its own business and to pre-
scribe rules of procedure for lower federal courts in bank-
ruptcy cases, in other civil cases, and in criminal cases, and to 
revise the Federal Rules of Evidence. See generally J. 
Weinstein, Reform of Court Rule-Making Procedures (1977).

Our approach to other nonadjudicatory activities that Con-
gress has vested either in federal courts or in auxiliary bodies 
within the Judicial Branch has been identical to our approach 
to judicial rulemaking: consistent with the separation of pow-
ers, Congress may delegate to the Judicial Branch non-
adjudicatory functions that do not trench upon the preroga-
tives of another Branch and that are appropriate to the 
central mission of the Judiciary. Following this approach, 
we specifically have upheld not only Congress’ power to con-
fer on the Judicial Branch the rulemaking authority contem-
plated in the various enabling Acts, but also to vest injudicial 
councils authority to “make ‘all necessary orders for the ef-
fective and expeditious administration of the business of the 
courts.’” Chandler v. Judicial Council, 398 U. S. 74, 86, 
n. 7 (1970), quoting 28 U. S. C. § 332 (1970 ed.). Though not 
the subject of constitutional challenge, by established prac-
tice we have recognized Congress’ power to create the Judi-
cial Conference of the United States, the Rules Advisory 
Committees that it oversees, and the Administrative Office 
of the United States Courts whose myriad responsibilities 



MISTRETTA v. UNITED STATES 389

361 Opinion of the Court

include the administration of the entire probation service.15 
These entities, some of which are comprised of judges, others 
of judges and nonjudges, still others of nonjudges only, do 
not exercise judicial power in the constitutional sense of de-
ciding cases and controversies, but they share the common 
purpose of providing for the fair and efficient fulfillment of 
responsibilities that are properly the province of the Judi-
ciary. Thus, although the judicial power of the United 
States is limited by express provision of Article III to 
“Cases” and “Controversies,” we have never held, and have 
clearly disavowed in practice, that the Constitution prohibits 
Congress from assigning to courts or auxiliary bodies within 
the Judicial Branch administrative or rulemaking duties that, 
in the words of Chief Justice Marshall, are “necessary and 
proper ... for carrying into execution all the judgments 
which the judicial department has power to pronounce.” 
Wayman v. Southard, 10 Wheat., at 22.16 Because of their 

16 The Judicial Conference of the United States is charged with “promot- 
[ing] uniformity of management procedures and the expeditious conduct of 
court business,” in part by “a continuous study of the operation and effect 
of the general rules of practice and procedure,” and recommending changes 
“to promote simplicity in procedure, fairness in administration, the just 
determination of litigation, and the elimination of unjustifiable expense and 
delay.” 28 U. S. C. § 331 (1982 ed. and Supp. IV). Similarly, the Admin-
istrative Office of the United States Courts handles the administrative and 
personnel matters of the courts, matters essential to the effective and effi-
cient operation of the judicial system. §604 (1982 ed. and Supp. IV). 
Congress also has established the Federal Judicial Center which studies 
improvements in judicial administration. §§ 620-628 (1982 ed. and Supp. 
IV).

16 We also have upheld Congress’ power under the Appointments Clause 
to vest appointment power in the Judicial Branch, concluding that the 
power of appointment, though not judicial, was not “inconsistent as a func-
tional matter with the courts’ exercise of their Article III powers.” Mor-
rison v. Olson, 487 U. S. 654, 679, n. 16 (1988). See also Ex parte 
Siebold, 100 U. S. 371 (1880) (appointment power not incongruous to Judi-
ciary). In Morrison, we noted that Article III courts perform a variety of 
functions not necessarily or directly connected to adversarial proceedings
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close relation to the central mission of the Judicial Branch, 
such extrajudicial activities are consonant with the integrity 
of the Branch and are not more appropriate for another 
Branch.

In light of this precedent and practice, we can discern no 
separation-of-powers impediment to the placement of the 
Sentencing Commission within the Judicial Branch. As we 
described at the outset, the sentencing function long has been 
a peculiarly shared responsibility among the Branches of 
Government and has never been thought of as the exclu-
sive constitutional province of any one Branch. See, e. g., 
United States v. Addonizio, 442 U. S., at 188-189. For 
more than a century, federal judges have enjoyed wide dis-
cretion to determine the appropriate sentence in individual 
cases and have exercised special authority to determine the 
sentencing factors to be applied in any given case. Indeed, 
the legislative history of the Act makes clear that Congress’ 
decision to place the Commission within the Judicial Branch 
reflected Congress’ “strong feeling” that sentencing has been 
and should remain “primarily a judicial function.” Report, 
at 159. That Congress should vest such rulemaking in the 
Judicial Branch, far from being “incongruous” or vesting 
within the Judiciary responsibilities that more appropriately 
belong to another Branch, simply acknowledges the role that

in a trial or appellate court. Federal courts supervise grand juries and 
compel the testimony of witnesses before those juries, see Brown v. 
United States, 359 U. S. 41, 49 (1959), participate in the issuance of search 
warrants, see Fed. Rule Crim. Proc. 41, and review wiretap applications, 
see 18 U. S. C. §§2516, 2518 (1982 ed. and Supp. IV). In the interest of 
effectuating their judgments, federal courts also possess inherent author-
ity to initiate a contempt proceeding and to appoint a private attorney to 
prosecute the contempt. Young v. United States ex rel. Vuitton et Fils 
S. A., 481 U. S. 787 (1987). See also In re Certain Complaints Under In-
vestigation, 783 F. 2d 1488, 1505 (CA11) (upholding statute authorizing 
judicial council to investigate improper conduct by federal judge), cert, 
denied sub nom. Hastings v. Godbold, 477 U. S. 904 (1986). 
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the Judiciary always has played, and continues to play, in 
sentencing.17

Given the consistent responsibility of federal judges to pro-
nounce sentence within the statutory range established by 
Congress, we find that the role of the Commission in promul-
gating guidelines for the exercise of that judicial function 
bears considerable similarity to the role of this Court in 
establishing rules of procedure under the various enabling 
Acts. Such guidelines, like the Federal Rules of Criminal 
and Civil Procedure, are court rules—rules, to paraphrase 
Chief Justice Marshall’s language in Wayman, for carrying 
into execution judgments that the Judiciary has the power to 
pronounce. Just as the rules of procedure bind judges and 
courts in the proper management of the cases before them, so 
the Guidelines bind judges and courts in the exercise of their 
uncontested responsibility to pass sentence in criminal cases. 
In other words, the Commission’s functions, like this Court’s 
function in promulgating procedural rules, are clearly atten-
dant to a central element of the historically acknowledged 
mission of the Judicial Branch.

Petitioner nonetheless objects that the analogy between 
the Guidelines and the rules of procedure is flawed: Although 
the Judicial Branch may participate in rulemaking and admin-
istrative work that is “procedural” in nature, it may not as-
sume, it is said, the “substantive” authority over sentencing 

17 Indeed, had Congress decided to confer responsibility for promulgat-
ing sentencing guidelines on the Executive Branch, we might face the con-
stitutional questions whether Congress unconstitutionally had assigned ju-
dicial responsibilities to the Executive or unconstitutionally had united the 
power to prosecute and the power to sentence within one Branch. Ronald 
L. Gainer, Acting Deputy Assistant Attorney General, Department of Jus-
tice, testified before the Senate to this very effect: “If guidelines were to 
be promulgated by an agency outside the judicial branch, it might be 
viewed as an encroachment on a judicial function . . . .” Reform of the 
Federal Criminal Laws, Hearing on S. 1437 et al. before the Subcommittee 
on Criminal Laws and Procedures of the Senate Committee on the Judi-
ciary, 95th Cong., 1st Sess., pt. 13, p. 9005 (1977).
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policy that Congress has delegated to the Commission. Such 
substantive decisionmaking, petitioner contends, entangles 
the Judicial Branch in essentially political work of the other 
Branches and unites both judicial and legislative power in the 
Judicial Branch.

We agree with petitioner that the nature of the Commis-
sion’s rulemaking power is not strictly analogous to this 
Court’s rulemaking power under the enabling Acts. Al-
though we are loath to enter the logical morass of distin-
guishing between substantive and procedural rules, see 
Sun Oil Co. v. Wortman, 486 U. S. 717 (1988) (distinction 
between substance and procedure depends on context), and 
although we have recognized that the Federal Rules of Civil 
Procedure regulate matters “falling within the uncertain area 
between substance and procedure, [and] are rationally capa-
ble of classification as either,” Hanna v. Plumer, 380 U. S., 
at 472, we recognize that the task of promulgating rules 
regulating practice and pleading before federal courts does 
not involve the degree of political judgment integral to the 
Commission’s formulation of sentencing guidelines.18 To be 
sure, all rulemaking is nonjudicial in the sense that rules 
impose standards of general application divorced from the in-
dividual fact situation which ordinarily forms the predicate 
for judicial action. Also, this Court’s rulemaking under the 
enabling Acts has been substantive and political in the sense 
that the rules of procedure have important effects on the sub-
stantive rights of litigants.19 Nonetheless, the degree of

18 Under its mandate, the Commission must make judgments about the 
relative importance of such considerations as the “circumstances under 
which the offense was committed,” the “community view of the gravity of 
the offense,” and the “deterrent effect a particular sentence may have on 
the commission of the offense by others.” 28 U. S. C. §§ 994(c)(2), (4), (6).

19 Rule 23 of the Federal Rules of Civil Procedure, for example, has in-
spired a controversy over the philosophical, social, and economic merits 
and demerits of class actions. See Miller, Of Frankenstein Monsters and 
Shining Knights: Myth, Reality, and the “Class Action Problem,” 92 Harv. 
L. Rev. 664 (1979).
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political judgment about crime and criminality exercised by 
the Commission and the scope of the substantive effects of its 
work does to some extent set its rulemaking powers apart 
from prior judicial rulemaking. Cf. Miller v. Florida, 482 
U. S. 423 (1987) (state sentencing guidelines not procedural).

We do not believe, however, that the significantly political 
nature of the Commission’s work renders unconstitutional its 
placement within the Judicial Branch. Our separation-of- 
powers analysis does not turn on the labeling of an activity as 
“substantive” as opposed to “procedural,” or “political” as op-
posed to “judicial.” See Bowsher v. Synar, 478 U. S., at 749 
(“[G]ovemmental power cannot always be readily character-
ized with only one . . . labe[l]”) (opinion concurring in judg-
ment). Rather, our inquiry is focused on the “unique as-
pects of the congressional plan at issue and its practical 
consequences in light of the larger concerns that underlie Ar-

• tide III.” Commodity Futures Trading Comm’n v. Schor, 
478 U. S., at 857. In this case, the “practical consequences” 
of locating the Commission within the Judicial Branch pose 
no threat of undermining the integrity of the Judicial Branch 
or of expanding the powers of the Judiciary beyond constitu-
tional bounds by uniting within the Branch the political or 
quasi-legislative power of the Commission with the judicial 
power of the courts.

First, although the Commission is located in the Judicial 
Branch, its powers are not united with the powers of the Ju-
diciary in a way that has meaning for separation-of-powers 
analysis. Whatever constitutional problems might arise if 
the powers of the Commission were vested in a court, the 
Commission is not a court, does not exercise judicial power, 
and is not controlled by or accountable to members of the Ju-
dicial Branch. The Commission, on which members of the 
Judiciary may be a minority, is an independent agency in 
every relevant sense. In contrast to a court’s exercising ju-
dicial power, the Commission is fully accountable to Con-
gress, which can revoke or amend any or all of the Guidelines



394 OCTOBER TERM, 1988

Opinion of the Court 488 U. S.

as it sees fit either within the 180-day waiting period, see 
§235(a)(l)(B)(ii)(III) of the Act, 98 Stat. 2032, or at any time. 
In contrast to a court, the Commission’s members are subject 
to the President’s limited powers of removal. In contrast to 
a court, its rulemaking is subject to the notice and com-
ment requirements of the Administrative Procedure Act, 28 
U. S. C. § 994(x). While we recognize the continuing vital-
ity of Montesquieu’s admonition: “ ‘Were the power of judg-
ing joined with the legislative, the life and liberty of the sub-
ject would be exposed to arbitrary controul,’ ” The Federalist 
No. 47, p. 326 (J. Cooke ed. 1961) (Madison), quoting Mon-
tesquieu, because Congress vested the power to promulgate 
sentencing guidelines in an independent agency, not a court, 
there can be no serious argument that Congress combined 
legislative and judicial power within the Judicial Branch.20

20 We express no opinion about whether, under the principles of separa-
tion of powers, Congress may confer on a court rulemaking authority such 
as that exercised by the Sentencing Commission. Our precedents and cus-
toms draw no clear distinction between nonadjudicatory activity that may 
be undertaken by auxiliary bodies within the Judicial Branch, but not by 
courts. We note, however, that the constitutional calculus is different for 
considering nonadjudicatory activities performed by bodies that exercise 
judicial power and enjoy the constitutionally mandated autonomy of courts 
from what it is for considering the nonadjudicatory activities of independ-
ent nonadjudicatory agencies that Congress merely has located within the 
Judicial Branch pursuant to its powers under the Necessary and Proper 
Clause. We make no attempt here to define the nonadjudicatory duties 
that are appropriate for auxiliary bodies within the Judicial Branch, but 
not for courts. Nonetheless, it is clear to us that an independent agency 
located within the Judicial Branch may undertake without constitutional 
consequences policy judgments pursuant to a legitimate congressional dele-
gation of authority that, if undertaken by a court, might be incongruous to 
or destructive of the central adjudicatory mission of the Branch. See 
United States v. Ferreira, 13 How. 40 (1852). In this sense, the issue we 
face here is different from the issue we faced in Morrison v. Olson, 487 
U. S. 654 (1988), where we considered the constitutionality of the non-
adjudicatory functions assigned to the “Special Division” court created by 
the Ethics in Government Act of 1978, 28 U. S. C. §§ 49, 591 et seq. (1982 
ed. and Supp. IV), or the issue we faced in Haybum’s Case, 2 Dall. 409 
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Second, although the Commission wields rulemaking power 
and not the adjudicatory power exercised by individual judges 
when passing sentence, the placement of the Sentencing 
Commission in the Judicial Branch has not increased the 
Branch’s authority. Prior to the passage of the Act, the 
Judicial Branch, as an aggregate, decided precisely the ques-
tions assigned to the Commission: what sentence is appropri-
ate to what criminal conduct under what circumstances. It 
was the everyday business of judges, taken collectively, to 
evaluate and weigh the various aims of sentencing and to 
apply those aims to the individual cases that came before 
them. The Sentencing Commission does no more than this, 
albeit basically through the methodology of sentencing guide-
lines, rather than entirely individualized sentencing deter-
minations. Accordingly, in placing the Commission in the 
Judicial Branch, Congress cannot be said to have aggrandized 
the authority of that Branch or to have deprived the Execu-
tive Branch of a power it once possessed. Indeed, because 
the Guidelines have the effect of promoting sentencing within 
a narrower range than was previously applied, the power 
of the Judicial Branch is, if anything, somewhat diminished 
by the Act. And, since Congress did not unconstitutionally 
delegate its own authority, the Act does not unconstitution-
ally diminish Congress’ authority. Thus, although Congress 
has authorized the Commission to exercise a greater degree 
of political judgment than has been exercised in the past by 
any one entity within the Judicial Branch, in the unique con-
text of sentencing, this authorization does nothing to upset 
the balance of power among the Branches.

What Mistretta’s argument comes down to, then, is not 
that the substantive responsibilities of the Commission ag-
grandize the Judicial Branch, but that that Branch is inev-
itably weakened by its participation in policymaking. We do 
not believe, however, that the placement within the Judicial

(1792), and in Ferreira, in which Article III courts were asked to render 
judgments that were reviewable by an executive officer.
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Branch of an independent agency charged with the promulga-
tion of sentencing guidelines can possibly be construed as 
preventing the Judicial Branch “from accomplishing its con-
stitutionally assigned functions.” Nixon v. Administrator 
of General Services, 433 U. S., at 443. Despite the substan-
tive nature of its work, the Commission is not incongruous or 
inappropriate to the Branch. As already noted, sentencing 
is a field in which the Judicial Branch long has exercised sub-
stantive or political judgment. What we said in Morrison 
when upholding the power of the Special Division to appoint 
independent counsel applies with even greater force here: 
“This is not a case in which judges are given power ... in an 
area in which they have no special knowledge or expertise.” 
487 U. S., at 676, n. 13. On the contrary, Congress placed 
the Commission in the Judicial Branch precisely because of 
the Judiciary’s special knowledge and expertise.

Nor do the Guidelines, though substantive, involve a de-
gree of political authority inappropriate for a nonpolitical 
Branch. Although the Guidelines are intended to have sub-
stantive effects on public behavior (as do the rules of proce-
dure), they do not bind or regulate the primary conduct of the 
public or vest in the Judicial Branch the legislative respon-
sibility for establishing minimum and maximum penalties for 
every crime. They do no more than fetter the discretion of 
sentencing judges to do what they have done for genera-
tions—impose sentences within the broad limits established 
by Congress. Given their limited reach, the special role of 
the Judicial Branch in the field of sentencing, and the fact 
that the Guidelines are promulgated by an independent 
agency and not a court, it follows that as a matter of “practi-
cal consequences” the location of the Sentencing Commission 
within the Judicial Branch simply leaves with the Judiciary 
what long has belonged to it.

In sum, since substantive judgment in the field of sentenc-
ing has been and remains appropriate to the Judicial Branch, 
and the methodology of rulemaking has been and remains ap-
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propriate to that Branch, Congress’ considered decision to 
combine these functions in an independent Sentencing Com-
mission and to locate that Commission within the Judicial 
Branch does not violate the principle of separation of powers.

B
Composition of the Commission

We now turn to petitioner’s claim that Congress’ decision 
to require at least three federal judges to serve on the Com-
mission and to require those judges to share their authority 
with nonjudges undermines the integrity of the Judicial 
Branch.

The Act provides in part: “At least three of [the Commis-
sion’s] members shall be Federal judges selected [by the 
President] after considering a list of six judges recommended 
to the President by the Judicial Conference of the United 
States.” 28 U. S. C. § 991(a). Petitioner urges us to strike 
down the Act on the ground that its requirement of judicial 
participation on the Commission unconstitutionally conscripts 
individual federal judges for political service and thereby un-
dermines the essential impartiality of the Judicial Branch. 
We find Congress’ requirement of judicial service somewhat 
troublesome, but we do not believe that the Act impermissi-
bly interferes with the functioning of the Judiciary.

The text of the Constitution contains no prohibition against 
the service of active federal judges on independent commis-
sions such as that established by the Act. The Constitution 
does include an Incompatibility Clause applicable to national 
legislators:

“No Senator or Representative shall, during the Time 
for which he was elected, be appointed to any civil Office 
under the Authority of the United States, which shall 
have been created, or the Emoluments whereof shall 
have been encreased during such time; and no Person 
holding any Office under the United States, shall be a 
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Member of either House during his Continuance in Of-
fice.” U. S. Const., Art. I, §6, cl. 2.

No comparable restriction applies to judges, and we find it at 
least inferentially meaningful that at the Constitutional Con-
vention two prohibitions against plural officeholding by mem-
bers of the Judiciary were proposed, but did not reach the 
floor of the Convention for a vote.21

Our inferential reading that the Constitution does not pro-
hibit Article III judges from undertaking extrajudicial duties 
finds support in the historical practice of the Founders after 
ratification. Our early history indicates that the Framers 
themselves did not read the Constitution as forbidding extra-
judicial service by federal judges. The first Chief Justice, 
John Jay, served simultaneously as Chief Justice and as Am-
bassador to England, where he negotiated the treaty that 
bears his name. Oliver Ellsworth served simultaneously as 

21 One such prohibition appeared in the New Jersey Plan’s judiciary pro-
vision, see 1 M. Farrand, The Records of the Federal Convention of 1787, 
p. 244 (1911); the other, proposed by Charles Pinckney, a delegate from 
South Carolina, was not reported out of the Committee on Detail to which 
he submitted it, see 2 id., at 341-342. See also Wheeler, Extrajudicial Ac-
tivities of the Early Supreme Court, 1973 S. Ct. Rev. 123. Concededly, it 
is also true that the delegates at the Convention rejected two proposals 
that would have institutionalized extrajudicial service. Despite support 
from Madison, the Framers rejected a proposed “Council of Revision,” 
comprised of, among others, a “convenient number of the National Judi-
ciary,” 1 Farrand, supra, at 21, that would have exercised veto power over 
proposed legislation. Similarly, the Framers rejected a proposed “Council 
of State,” of which the Chief Justice was to be a member, that would have 
acted as adviser to the President in a fashion similar to the modem cabinet. 
See Lerner, The Supreme Court as Republican Schoolmaster, 1967 S. Ct. 
Rev. 127, 174-177. At least one commentator has observed that a number 
of the opponents of the Council of Revision and the Council of State believed 
that judges individually could assume extrajudicial service. Wheeler, 
supra, at 127-130. We do not pretend to discern a clear intent on the part 
of the Framers with respect to this issue, but glean from the Constitution 
and the events at the Convention simply an inference that the Framers did 
not intend to forbid judges to hold extrajudicial positions. See United 
States v. Nixon, 418 U. S. 683, 705-706, n. 16 (1974).
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Chief Justice and as Minister to France. While he was Chief 
Justice, John Marshall served briefly as Secretary of State 
and was a member of the Sinking Fund Commission with 
responsibility for refunding the Revolutionary War debt.

All these appointments were made by the President with 
the “Advice and Consent” of the Senate. Thus, at a mini-
mum, both the Executive and Legislative Branches acqui-
esced in the assumption of extrajudicial duties by judges. In 
addition, although the records of Congress contain no refer-
ence to the confirmation debate, Charles Warren, in his 
history of this Court, reports that the Senate specifically 
rejected by a vote of 18 to 8 a resolution proposed during the 
debate over Jay’s nomination to the effect that such extraju-
dicial service was “contrary to the spirit of the Constitution.” 
1 C. Warren, The Supreme Court in United States History 
119 (rev. ed. 1937). This contemporaneous practice by the 
Founders themselves is significant evidence that the con-
stitutional principle of separation of powers does not abso-
lutely prohibit extrajudicial service. See Bowsher v. Synar, 
478 U. S., at 723-724 (actions by Members of the First Con-
gress provide contemporaneous and weighty evidence about 
the meaning of the Constitution).22

22 It would be naive history, however, to suggest that the Framers, in-
cluding the Justices who accepted extrajudicial service, were of one mind 
on the issue or believed that such service was in all cases appropriate and 
constitutional. Chief Justice Jay, in draft correspondence to President 
Washington, explained that he was “far from thinking it illegal or uncon-
stitutional,” for the Executive to use individual judges for extrajudicial 
service so long as the extrajudicial service was “consistent and compatible” 
with “the judicial function.” Draft of a letter by Jay, intended for Presi-
dent Washington, enclosed with a letter dated September 15, 1790, from 
Jay to Justice Iredell, reproduced in 2 G. McRee, Life and Correspondence 
of James Iredell 293, 294 (1949). Chief Justice Marshall stepped down 
from his post as Secretary of State when appointed to the bench, agreeing 
to stay on only until a replacement could be found. Chief Justice Ells-
worth accepted his posting to France with reluctance and his appointment 
was unsuccessfully opposed on constitutional grounds by Jefferson, Madi-
son, and Pinckney. But that some judges have turned down extrajudicial



400 OCTOBER TERM, 1988

Opinion of the Court 488 U. S.

Subsequent history, moreover, reveals a frequent and con-
tinuing, albeit controversial, practice of extrajudicial serv-
ice.* 23 In 1877, five Justices served on the Election Commis-
sion that resolved the hotly contested Presidential election of 
1876, where Samuel J. Tilden and Rutherford B. Hayes were 
the contenders. Justices Nelson, Fuller, Brewer, Hughes, 
Day, Roberts, and Van Devanter served on various arbitral 
commissions. Justice Roberts was a member of the commis-
sion organized to investigate the attack on Pearl Harbor. 
Justice Jackson was one of the prosecutors at the Nuremberg 
trials; and Chief Justice Warren presided over the commission 
investigating the assassination of President Kennedy.24 Such 
service has been no less a practice among lower court federal 
judges.25 While these extrajudicial activities spawned spir-

service or have expressed reservations about the practice, see Mason, 
Extra-Judicial Work for Judges: The Views of Chief Justice Stone, 67 
Harv. L. Rev. 193 (1953), does not detract from the fact that judges have 
continued to assume extrajudicial duties, and efforts to curb the practice as 
contrary to the letter or spirit of the Constitution have not succeeded. 
But see Note, The Constitutional Infirmities of the United States Sentenc-
ing Commission, 96 Yale L. J. 1363, 1381-1385 (1987).

23 Compendia of extrajudicial activities may be found in several sources. 
See Mason, supra; McKay, The Judiciary and Nonjudicial Activities, 35 
Law & Contemp. Prob. 9 (1970); Slonim, Extrajudicial Activities and the 
Principle of the Separation of Powers, 49 Conn. B. J. 391 (1975). See also 
In re President’s Comm’n on Organized Crime, 783 F. 2d 370 (CA3 1986).

21 Article III judges, and the Chief Justice in particular, also have served 
and continue to serve on numerous cultural commissions. The Chief Jus-
tice by statute is a member of the Board of Regents of the Smithsonian 
Institution, Rev. Stat. § 5580, as amended, 20 U. S. C. § 42, and a trustee 
of the National Gallery of Art, 50 Stat. 52, 20 U. S. C. § 72(a). Four Jus-
tices, pursuant to 44 U. S. C. § 2501, have served successively as the judi-
ciary member of the National Historical Publications and Records Commis-
sion. And Chief Justice Burger began his service as Chairman of the 
Commission on the Bicentennial of the United States Constitution before 
he assumed retirement status. See Pub. L. 98-101, 97 Stat. 719.

25For example, Judges A. Leon Higginbotham, Jr., James B. Parsons, 
Luther W. Youngdahl, George C. Edwards, Jr., James M. Carter, and 
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ited discussion and frequent criticism, and although some of 
the judges who undertook these duties sometimes did so with 
reservation and may have looked back on their service with 
regret, “traditional ways of conducting government. . . give 
meaning” to the Constitution. Youngstown Sheet & Tube 
Co. v. Sawyer, 343 U. S., at 610 (concurring opinion). Our 
200-year tradition of extrajudicial service is additional evi-
dence that the doctrine of separated powers does not prohibit 
judicial participation in certain extrajudicial activity.26

Thomas J. MacBride, and others, have served on various Presidential and 
national commissions. See Brief for United States 48, n. 40.

26 Extrajudicial activity has been the subject of extensive testimony in 
Congress from federal judges, academics, legislators, and members of the 
legal community. See Nonjudicial Activities of Supreme Court Justices 
and other Federal Judges, Hearings before the Subcommittee on Separa-
tion of Powers of the Senate Committee on the Judiciary, 91st Cong., 1st 
Sess. (1969). Although many participants were critical of extrajudicial 
service, the testimony shed little light on what types of service were not 
merely unwise, but unconstitutional.

Perhaps the most interesting lament on the subject comes from Chief 
Justice Warren reflecting on his initial refusal to participate in the commis-
sion looking into President Kennedy’s death:
“First, it is not in the spirit of constitutional separation of powers to have a 
member of the Supreme Court serve on a presidential commission; second, 
it would distract a Justice from the work of the Court, which had a heavy 
docket; and, third, it was impossible to foresee what litigation such a com-
mission might spawn, with resulting disqualification of the Justice from sit-
ting in such cases. I then told them that, historically, the acceptance of 
diplomatic posts by Chief Justices Jay and Ellsworth had not contributed 
to the welfare of the Court, that the service of five Justices on the Hayes- 
Tilden Commission had demeaned it, that the appointment of Justice Rob-
erts as chairman to investigate the Pearl Harbor disaster had served no 
good purpose, and that the action of Justice Robert Jackson in leaving 
Court for a year to become chief prosecutor at Nürnberg after World War 
II had resulted in divisiveness and internal bitterness on the Court.” E. 
Warren, The Memoirs of Earl Warren 356 (1977).
Despite his initial reservations, the Chief Justice served as Chairman of 
the commission and endured criticism for so doing.
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Furthermore, although we have not specifically addressed 
the constitutionality of extrajudicial service, two of our prec-
edents reflect at least an early understanding by this Court 
that the Constitution does not preclude judges from assuming 
extrajudicial duties in their individual capacities. In Hay-
bum’s Case, 2 Dall. 409 (1792), the Court considered a re-
quest for a writ of mandamus ordering a Circuit Court to exe-
cute a statute empowering federal and state courts to set 
pensions for disabled Revolutionary War veterans. The 
statute authorized the courts to determine monthly disability 
payments, but it made those determinations reviewable by 
the Secretary of War. Because Congress by an amendment 
of the statute rendered the case moot, the Court did not pass 
on the constitutional issue. Mr. Dallas, in reporting the 
case, included in the margin three Circuit Court rulings on 
the statute. All three concluded that the powers conferred 
could not be performed by an Article III court. The “judicial 
Power” of the United States did not extend to duties more 
properly performed by the Executive. See Morrison v. 
Olson, 487 U. S., at 677-678, n. 15 (characterizing Haybum’s 
Case). As this Court later observed in United States v. 
Ferreira, 13 How. 40 (1852), however, the New York Circuit, 
in 1791, with a bench consisting of Chief Justice Jay, Justice 
Cushing, and District Judge Duane, believed that individual 
judges acting not in their judicial capacities but as individual 
commissioners could exercise the duties conferred upon them 
by the statute. Neither of the other two courts expressed a 
definitive view whether judges acting as commissioners could 
make disability determinations reviewable by the Secretary 
of War. In Ferreira, however, this Court concluded that al-
though the Circuit Courts were not fully in agreement as to 
whether the statute could be construed as conferring the du-
ties on the judges as commissioners, if the statute was sub-
ject to that construction “there seems to have been no doubt, 
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at that time, but that they might constitutionally exercise it, 
and the Secretary constitutionally revise their decisions.” 
Id., at 50.

Ferreira itself concerned a statute authorizing a Federal 
District Court in Florida to adjudicate claims for losses for 
which the United States was responsible under the 1819 
treaty by which Spain ceded Florida to the United States. 
As in Hayburn’s Case, the court’s determination was to be 
reported to an executive officer, the Secretary of the Treas-
ury, who would exercise final judgment as to whether the 
claims should be paid. 13 How., at 45-47. This Court rec-
ognized that the powers conferred on the District Court were 
“judicial in their nature,” in the sense that they called for 
“judgment and discretion.” Id., at 48. Nonetheless, we 
concluded that those powers were not “judicial ... in the 
sense in which judicial power is granted by the Constitution 

’ to the courts of the United States.” Ibid. Because the Dis-
trict Court’s decision was not an exercise of judicial power, 
this Court found itself without jurisdiction to hear the appeal. 
Id., at 51-52.

We did not conclude in Ferreira, however, that Congress 
could not confer on a federal judge the function of resolving 
administrative claims. On the contrary, we expressed gen-
eral agreement with the view of some of the judges in 
Haybum’s Case that while such administrative duties could 
not be assigned to a court, or to judges acting as part of a 
court, such duties could be assigned to judges acting individ-
ually as commissioners. Although we did not decide the 
question, we expressed reservation about whether the Dis-
trict Judge in Florida could act legitimately as a commis-
sioner since he was not appointed as such by the President 
pursuant to his Article II power to appoint officers of the 
United States. 13 How., at 51. In sum, Ferreira, like 
Haybum’s Case, suggests that Congress may authorize a 
federal judge, in an individual capacity, to perform an execu-
tive function without violating the separation of powers.
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Accord, United States v. Yale Todd (1794) (unreported deci-
sion discussed in the margin of the opinion in Ferreira, 13 
How., at 52-53).

In light of the foregoing history and precedent, we con-
clude that the principle of separation of powers does not abso-
lutely prohibit Article III judges from serving on commis-
sions such as that created by the Act. The judges serve on 
the Sentencing Commission not pursuant to their status and 
authority as Article III judges, but solely because of their ap-
pointment by the President as the Act directs. Such power 
as these judges wield as Commissioners is not judicial power; 
it is administrative power derived from the enabling legisla-
tion. Just as the nonjudicial members of the Commission act 
as administrators, bringing their experience and wisdom to 
bear on the problems of sentencing disparity, so too the 
judges, uniquely qualified on the subject of sentencing, as-
sume a wholly administrative role upon entering into the de-
liberations of the Commission. In other words, the Con-
stitution, at least as a per se matter, does not forbid judges 
to wear two hats; it merely forbids them to wear both hats at 
the same time.

This is not to suggest, of course, that every kind of extraju-
dicial service under every circumstance necessarily accords 
with the Constitution. That the Constitution does not abso-
lutely prohibit a federal judge from assuming extrajudicial 
duties does not mean that every extrajudicial service would 
be compatible with, or appropriate to, continuing service on 
the bench; nor does it mean that Congress may require a fed-
eral judge to assume extrajudicial duties as long as the judge 
is assigned those duties in an individual, not judicial, capac-
ity. The ultimate inquiry remains whether a particular ex-
trajudicial assignment undermines the integrity of the Judi-
cial Branch.27

27 The effect of extrajudicial service on the functioning of the Judicial 
Branch is not solely a constitutional concern. The Code of Conduct for 
United States Judges, approved by the Judicial Conference of the United 
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With respect to the Sentencing Commission, we under-
stand petitioner to argue that the service required of at least 
three judges presents two distinct threats to the integrity of 
the Judicial Branch. Regardless of constitutionality, this 
mandatory service, it is said, diminishes the independence of 
the Judiciary. See Brief for Petitioner 28. It is further 
claimed that the participation of judges on the Commission 
improperly lends judicial prestige and an aura of judicial 
impartiality to the Commission’s political work. The in-
volvement of Article III judges in the process of policy- 
making, petitioner asserts, “‘[w]eakens confidence in the dis-
interestedness of the judicatory functions.’” Ibid., quoting 
F. Frankfurter, Advisory Opinions, in 1 Encyclopedia of the 
Social Sciences 475, 478 (1930).

In our view, petitioner significantly overstates the manda-
tory nature of Congress’ directive that at least three mem-
bers of the Commission shall be federal judges, as well as the 
effect of this service on the practical operation of the Judicial 
Branch. Service on the Commission by any particular judge 
is voluntary. The Act does not conscript judges for the 
Commission. No Commission member to date has been ap-
pointed without his consent and we have no reason to believe 
that the Act confers upon the President any authority to 

States, is intended to ensure that a judge does not accept extrajudicial 
service incompatible with the performance of judicial duties or that might 
compromise the integrity of the Branch as a whole. Canon 5(G) provides:

“A judge should not accept appointment to a governmental committee, 
commission, or other position that is concerned with issues of fact or policy 
on matters other than the improvement of the law, the legal system, or the 
administration of justice, unless appointment of a judge is required by Act 
of Congress. A judge should not, in any event, accept such an appoint-
ment if the judge’s governmental duties would interfere with the perform-
ance of judicial duties or tend to undermine the public confidence in the 
integrity, impartiality, or independence of the judiciary . . . .” Adminis-
trative Office of U. S. Courts, Code of Judicial Conduct for United States 
Judges (1987).
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force a judge to serve on the Commission against his will.28 
Accordingly, we simply do not face the question whether 
Congress may require a particular judge to undertake the ex-
trajudicial duty of serving on the Commission. In Chandler 
n . Judicial Council, 398 U. S. 74 (1970), we found “no con-
stitutional obstacle preventing Congress from vesting in the 
Circuit Judicial Councils, as administrative bodies,” author-
ity to administer “‘the business of the courts within [each] 
circuit.”’ Id., at 86, n. 7, quoting 28 U. S. C. §332 (1970 
ed.).29 Indeed, Congress has created numerous nonadjudica-
tory bodies, such as the Judicial Conference, that are com-
posed entirely, or in part, of federal judges. See 28 U. S. C. 
§§331, 332; see generally Meador, The Federal Judiciary and 
Its Future Administration, 65 Va. L. Rev. 1031 (1979). Ac-
cordingly, absent a more specific threat to judicial independ-
ence, the fact that Congress has included federal judges on 
the Commission does not itself threaten the integrity of the 
Judicial Branch.

Moreover, we cannot see how the service of federal judges 
on the Commission will have a constitutionally significant 
practical effect on the operation of the Judicial Branch. We 
see no reason why service on the Commission should result in 
widespread judicial recusals. That federal judges partici-

28 Certainly nothing in the Act creates any coercive power over members 
of the Judicial Branch and we construe the statute as affording none. “[I]t 
is the duty of federal courts to construe a statute in order to save it from 
constitutional infirmities, see, e. g., Commodity Futures Trading Comm’n 
v. Schor, 478 U. S. 833, 841 (1986).” Morrison v. Olson, 487 U. S., at 
682.

29 Notably, the statutory provision creating the Judicial Councils of the 
Circuits that we found constitutionally unobjectionable in Chandler re-
quires the Chief Judge of each Court of Appeals to preside over his Cir-
cuit’s Judicial Council. 28 U. S. C. §332. The statutory provision creat-
ing the Judicial Conference of the United States also requires the service of 
the Chief Judge of each Court of Appeals. 28 U. S. C. § 331 (1982 ed. and 
Supp. IV). Thus, we have given at least tacit approval to this degree of 
congressionally mandated judicial service on nonadjudicatory bodies.
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pate in the promulgation of guidelines does not affect their or 
other judges’ ability impartially to adjudicate sentencing is-
sues. Cf. Mississippi Publishing Corp. v. Murphree, 326 
U. S. 438 (1946) (that this Court promulgated the Federal 
Rules of Civil Procedure did not foreclose its consideration of 
challenges to their validity). While in the abstract a prolif-
eration of commissions with congressionally mandated judi-
ciary participation might threaten judicial independence by 
exhausting the resources of the Judicial Branch, that danger 
is far too remote for consideration here.

We are somewhat more troubled by petitioner’s argument 
that the Judiciary’s entanglement in the political work of the 
Commission undermines public confidence in the disinterest-
edness of the Judicial Branch. While the problem of individ-
ual bias is usually cured through recusal, no such mechanism 
can overcome the appearance of institutional partiality that 
may arise from judiciary involvement in the making of policy. 
The legitimacy of the Judicial Branch ultimately depends on 
its reputation for impartiality and nonpartisanship. That 
reputation may not be borrowed by the political Branches to 
cloak their work in the neutral colors of judicial action.

Although it is a judgment that is not without difficulty, we 
conclude that the participation of federal judges on the Sen-
tencing Commission does not threaten, either in fact or in ap-
pearance, the impartiality of the Judicial Branch. We are 
drawn to this conclusion by one paramount consideration: 
that the Sentencing Commission is devoted exclusively to the 
development of rules to rationalize a process that has been 
and will continue to be performed exclusively by the Judicial 
Branch. In our view, this is an essentially neutral endeavor 
and one in which judicial participation is peculiarly appropri-
ate. Judicial contribution to the enterprise of creating rules 
to limit the discretion of sentencing judges does not enlist the 
resources or reputation of the Judicial Branch in either the 
legislative business of determining what conduct should be 
criminalized or the executive business of enforcing the law.
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Rather, judicial participation on the Commission ensures that 
judicial experience and expertise will inform the promulga-
tion of rules for the exercise of the Judicial Branch’s own 
business—that of passing sentence on every criminal defend-
ant. To this end, Congress has provided, not inappropri-
ately, for a significant judicial voice on the Commission.

Justice Jackson underscored in Youngstown that the Con-
stitution anticipates “reciprocity” among the Branches. 343 
U. S., at 635. As part of that reciprocity and as part of the 
integration of dispersed powers into a workable government, 
Congress may enlist the assistance of judges in the creation of 
rules to govern the Judicial Branch. Our principle of separa-
tion of powers anticipates that the coordinate Branches will 
converse with each other on matters of vital common interest. 
While we have some reservation that Congress required such 
a dialogue in this case, the Constitution does not prohibit Con-
gress from enlisting federal judges to present a uniquely judi-
cial view on the uniquely judicial subject of sentencing. In 
this case, at least, where the subject lies so close to the heart 
of the judicial function and where purposes of the Commission 
are not inherently partisan, such enlistment is not coercion 
or co-optation, but merely assurance of judicial participation.

Finally, we reject petitioner’s argument that the mixed na-
ture of the Commission violates the Constitution by requiring 
Article III judges to share judicial power with nonjudges. 
As noted earlier, the Commission is not a court and exercises 
no judicial power. Thus, the Act does not vest Article III 
power in nonjudges or require Article III judges to share 
their power with nonjudges.

C
Presidential Control

The Act empowers the President to appoint all seven mem-
bers of the Commission with the advice and consent of the 
Senate. The Act further provides that the President shall 
make his choice of judicial appointees to the Commission 
after considering a list of six judges recommended by the Ju-
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dicial Conference of the United States. The Act also grants 
the President authority to remove members of the Commis-
sion, although “only for neglect of duty or malfeasance in of-
fice or for other good cause shown.” 28 U. S. C. § 991(a).

Mistretta argues that this power of Presidential appoint-
ment and removal prevents the Judicial Branch from per-
forming its constitutionally assigned functions.30 See Nixon 
n . Administrator of General Services, 433 U. S., at 443. Al-
though we agree with petitioner that the independence of the 
Judicial Branch must be “jealously guarded” against outside 
interference, see Northern Pipeline Co. v. Marathon Pipe 
Line Co., 458 U. S., at 60, and that, as Madison admonished 
at the founding, “neither of [the Branches] ought to possess 
directly or indirectly, an overruling influence over the others 
in the administration of their respective powers,” The Feder-
alist No. 48, p. 332 (J. Cooke ed. 1961), we do not believe 
that the President’s appointment and removal powers over 
the Commission afford him influence over the functions of the 
Judicial Branch or undue sway over its members.

The notion that the President’s power to appoint federal 
judges to the Commission somehow gives him influence over 
the Judicial Branch or prevents, even potentially, the Judicial 
Branch from performing its constitutionally assigned func-
tions is fanciful. We have never considered it incompatible 
with the functioning of the Judicial Branch that the President 
has the power to elevate federal judges from one level to an-
other or to tempt judges away from the bench with Execu-
tive Branch positions. The mere fact that the President 
within his appointment portfolio has positions that may be at-
tractive to federal judges does not, of itself, corrupt the in-
tegrity of the Judiciary. Were the impartiality of the Judi-

30 Petitioner does not raise the issue central to our most recent opinions 
discussing removal power, namely, whether Congress unconstitutionally 
has limited the President’s authority to remove officials engaged in execu-
tive functions or has reserved for itself excessive removal power over such 
officials. See Morrison v. Olson, 487 U. S. 654 (1988); Bowsher v. Synar, 
478 U. S. 714 (1986).



410 OCTOBER TERM, 1988

Opinion of the Court 488 U. S.

cial Branch so easily subverted, our constitutional system 
of tripartite Government would have failed long ago. We 
simply cannot imagine that federal judges will comport their 
actions to the wishes of the President for the purpose of re-
ceiving an appointment to the Sentencing Commission.31

The President’s removal power over Commission members 
poses a similarly negligible threat to judicial independence. 
The Act does not, and could not under the Constitution, 
authorize the President to remove, or in any way diminish 
the status of Article III judges, as judges. Even if removed 
from the Commission, a federal judge appointed to the 
Commission would continue, absent impeachment, to enjoy 
tenure “during good Behaviour” and a full judicial salary. 
U. S. Const., Art. Ill, §1.32 Also, the President’s removal 
power under the Act is limited. In order to safeguard the 
independence of the Commission from executive control, 
Congress specified in the Act that the President may remove 
the Commission members only for good cause.33 Such con-

81 Moreover, as has been noted, the Act limits the President’s power to 
use his appointments to the Commission for political purposes by explicitly 
requiring that he consider a list of six judges submitted by the Judicial 
Conference before making his selections. Senator Hart explained that 
this provision provided “greater assurance that a broad range of interests 
will be represented.” 124 Cong. Rec. 378 (1978).

82 The textual requirements of Article III that judges shall enjoy tenure 
and be paid an irreducible compensation “were incorporated into the Con-
stitution to ensure the independence of the Judiciary from control of the 
Executive and Legislative Branches of government.” Northern Pipeline 
Co. v. Marathon Pipe Line Co., 458 U. S. 50, 59 (1982). These inviolable 
guarantees are untrammeled by the Act. Concededly, since Commission 
members receive a salary equal to that of a court of appeals judge, 28 
U. S. C. § 992(c), district court judges appointed to the Commission re-
ceive an increase in salary. We do not address the hypothetical constitu-
tional question whether, under the Compensation Clause of Article III, a 
district judge removed from the Commission must continue to be paid the 
higher salary.

88 This removal provision is precisely the kind that was at issue in Hum-
phrey's Executor v. United States where we wrote: “The authority of Con-
gress, in creating quasi-legislative or quasi-judicial agencies, to require 
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gressional limitation on the President’s removal power, like 
the removal provisions upheld in Morrison v. Olson, 487 
U. S. 654 (1988), and Humphrey’s Executor n . United States, 
295 U. S. 602 (1935), is specifically crafted to prevent the 
President from exercising “coercive influence” over inde-
pendent agencies. See Morrison, 487 U. S., at 688; Hum-
phrey’s Executor, 295 U. S., at 630.

In other words, since the President has no power to affect 
the tenure or compensation of Article III judges, even if the 
Act authorized him to remove judges from the Commission at 
will, he would have no power to coerce the judges in the exer-
cise of their judicial duties.* 34 In any case, Congress did not 
grant the President unfettered authority to remove Commis-
sion members. Instead, precisely to ensure that they would 
not be subject to coercion even in the exercise of their nonju-
dicial duties, Congress insulated the members from Presiden-
tial removal except for good cause. Under these circum-
stances, we see no risk that the President’s limited removal 
power will compromise the impartiality of Article III judges 
serving on the Commission and, consequently, no risk that 
the Act’s removal provision will prevent the Judicial Branch 
from performing its constitutionally assigned function of 
fairly adjudicating cases and controversies.35 36

them to act in discharge of their duties independently of executive control 
cannot well be doubted; and that authority includes, as an appropriate inci-
dent, power to fix the period during which [commissioners] shall continue 
in office, and to forbid their removal except for cause in the meantime.” 
295 U. S., at 629.

34 Although removal from the Sentencing Commission conceivably could 
involve some embarrassment or even damage to reputation, each judge
made potentially subject to these injuries will have undertaken the risk 
voluntarily by accepting the President’s appointment to serve.

36 Bowsher v. Synar, 478 U. S. 714 (1986), is not to the contrary. In 
Bowsher, we held that “Congress cannot reserve for itself the power of 
removal of an officer charged with the execution of the laws except by 
impeachment.” Id., at 726. To permit Congress to remove an officer 
performing executive functions whenever Congress might find the per-
formance of his duties unsatisfactory would, in essence, give Congress
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V
We conclude that in creating the Sentencing Commission— 

an unusual hybrid in structure and authority—Congress nei-
ther delegated excessive legislative power nor upset the con-
stitutionally mandated balance of powers among the coordi-
nate Branches. The Constitution’s structural protections do 
not prohibit Congress from delegating to an expert body lo-
cated within the Judicial Branch the intricate task of formu-
lating sentencing guidelines consistent with such significant 
statutory direction as is present here. Nor does our system 
of checked and balanced authority prohibit Congress from 
calling upon the accumulated wisdom and experience of the 
Judicial Branch in creating policy on a matter uniquely within 
the ken of judges. Accordingly, we hold that the Act is 
constitutional.

The judgment of United States District Court for the 
Western District of Missouri is affirmed.

It is so ordered.

veto power over executive action. In light of the special danger recog-
nized by the Founders of congressional usurpation of Executive Branch 
functions, “[t]his kind of congressional control over the execution of the 
laws ... is constitutionally impermissible.” Id., at 726-727.

Nothing in Bowsher, however, suggests that one Branch may never ex-
ercise removal power, however limited, over members of another Branch. 
Indeed, we already have recognized that the President may remove a 
judge who serves on an Article I court. McAllister v. United States, 141 
U. S. 174, 185 (1891). In any event, we hold here no more than that Con-
gress may vest in the President the power to remove for good cause 
an Article III judge from a nonadjudicatory independent agency placed 
within the Judicial Branch. Because an Article III judge serving on a 
nonadjudicatory commission is not exercising judicial power, and because 
such limited removal power gives the President no control over judicatory 
functions, interbranch removal authority under these limited circum-
stances poses no threat to the balance of power among the Branches. Our 
paramount concern in Bowsher that Congress was accreting to itself the 
power to control the functions of another Branch is not implicated by a re-
moval provision, like the one at issue here, which provides no control in one 
Branch over the constitutionally assigned mission of another Branch.
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Justic e  Scali a , dissenting.
While the products of the Sentencing Commission’s labors 

have been given the modest name “Guidelines,” see 28 
U. S. C. § 994(a)(1) (1982 ed., Supp. IV); United States Sen-
tencing Commission Guidelines Manual (June 15, 1988), they 
have the force and effect of laws, prescribing the sentences 
criminal defendants are to receive. A judge who disregards 
them will be reversed, 18 U. S. C. §3742 (1982 ed., Supp. 
IV). I dissent from today’s decision because I can find no 
place within our constitutional system for an agency created 
by Congress to exercise no governmental power other than 
the making of laws.

I
There is no doubt that the Sentencing Commission has es-

tablished significant, legally binding prescriptions govern-
ing application of governmental power against private indi-
viduals—indeed, application of the ultimate governmental 
power, short of capital punishment.1 Statutorily permissi-
ble sentences for particular crimes cover as broad a range as 
zero years to life, see, e. g., 18 U. S. C. § 1201 (1982 ed. and 
Supp. IV) (kidnaping), and within those ranges the Commis-
sion was given broad discretion to prescribe the “correct” 
sentence, 28 U. S. C. §994(b)(2) (1982 ed., Supp. IV). Av-
erage prior sentences were to be a starting point for the 
Commission’s inquiry, § 994(m), but it could and regularly did 
deviate from those averages as it thought appropriate. It 
chose, for example, to prescribe substantial increases over 
average prior sentences for white-collar crimes such as public 
corruption, antitrust violations, and tax evasion. Guidelines, 

1 It is even arguable that the Commission has authority to establish 
guidelines and procedures for imposing the death penalty, thus reinstitut-
ing that sanction under federal statutes for which (by reason of our recent 
decisions) it has been thought unusable because of constitutionally inade-
quate procedures. The Justice Department believes such authority ex-
ists, and has encouraged the Commission to exercise it. See Gubiensio- 
Ortiz v. Kanahele, 857 F. 2d 1245, 1256 (CA9 1988).
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at 2.31, 2.133, 2.140. For antitrust violations, before the 
Guidelines, only 39% of those convicted served any imprison-
ment, and the average imprisonment was only 45 days, id., at 
2.133, whereas the Guidelines prescribe base sentences (for 
defendants with no prior criminal conviction) ranging from 
2-to-8 months to 10-to-16 months, depending upon the volume 
of commerce involved. See id., at 2.131, 5.2.

The Commission also determined when probation was per-
missible, imposing a strict system of controls because of its 
judgment that probation had been used for an “inappropri-
ately high percentage of offenders guilty of certain economic 
crimes.” Id., at 1.8. Moreover, the Commission had free 
rein in determining whether statutorily authorized fines 
should be imposed in addition to imprisonment, and if so, in 
what amounts. It ultimately decided that every nonindigent 
offender should pay a fine according to a schedule devised by 
the Commission. Id., at 5.18. Congress also gave the Com-
mission discretion to determine whether 7 specified charac-
teristics of offenses, and 11 specified characteristics of offend-
ers, “have any relevance,” and should be included among the 
factors varying the sentence. 28 U. S. C. §§ 994(c), (d) (1982 
ed., Supp. IV). Of the latter, it included only three among 
the factors required to be considered, and declared the re-
mainder not ordinarily relevant. Guidelines, at 5.29-5.31.

It should be apparent from the above that the decisions 
made by the Commission are far from technical, but are 
heavily laden (or ought to be) with value judgments and policy 
assessments. This fact is sharply reflected in the Commis-
sion’s product, as described by the dissenting Commissioner:

“Under the guidelines, the judge could give the same 
sentence for abusive sexual contact that puts the child in 
fear as for unlawfully entering or remaining in the 
United States. Similarly, the guidelines permit equiva-
lent sentences for the following pairs of offenses: drug
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trafficking and a violation of the Wild Free-Roaming 
Horses and Burros Act; arson with a destructive device 
and failure to surrender a cancelled naturalization certifi-
cate; operation of a common carrier under the influence 
of drugs that causes injury and alteration of one motor 
vehicle identification number; illegal trafficking in explo-
sives and trespass; interference with a flight attendant 
and unlawful conduct relating to contraband cigarettes; 
aggravated assault and smuggling $11,000 worth of 
fish.” Dissenting View of Commissioner Paul H. Robin-
son on the Promulgation of the Sentencing Guidelines by 
the United States Sentencing Commission 6-7 (May 1, 
1987) (citations omitted).

Petitioner’s most fundamental and far-reaching challenge 
to the Commission is that Congress’ commitment of such 
broad policy responsibility to any institution is an unconstitu-
tional delegation of legislative power. It is difficult to imag-
ine a principle more essential to democratic government than 
that upon which the doctrine of unconstitutional delegation is 
founded: Except in a few areas constitutionally committed to 
the Executive Branch, the basic policy decisions governing 
society are to be made by the Legislature. Our Members of 
Congress could not, even if they wished, vote all power to the 
President and adjourn sine die.

But while the doctrine of unconstitutional delegation is un-
questionably a fundamental element of our constitutional sys-
tem, it is not an element readily enforceable by the courts. 
Once it is conceded, as it must be, that no statute can be en-
tirely precise, and that some judgments, even some judg-
ments involving policy considerations, must be left to the offi-
cers executing the law and to the judges applying it, the 
debate over unconstitutional delegation becomes a debate not 
over a point of principle but over a question of degree. As 
Chief Justice Taft expressed the point for the Court in the 
landmark case of J. W. Hampton, Jr., & Co. v. United 
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States, 276 U. S. 394, 406 (1928), the limits of delegation 
“must be fixed according to common sense and the inherent 
necessities of the governmental co-ordination.” Since Con-
gress is no less endowed with common sense than we are, and 
better equipped to inform itself of the “necessities” of gov-
ernment; and since the factors bearing upon those necessities 
are both multifarious and (in the nonpartisan sense) highly 
political—including, for example, whether the Nation is at 
war, see Yakus v. United States, 321 U. S. 414 (1944), or 
whether for other reasons “emergency is instinct in the situa-
tion,” Amalgamated Meat Cutters and Butcher Workmen of 
North America v. Connally, 337 F. Supp. 737, 752 (DC 1971) 
(three-judge court)—it is small wonder that we have almost 
never felt qualified to second-guess Congress regarding the 
permissible degree of policy judgment that can be left to 
those executing or applying the law. As the Court points 
out, we have invoked the doctrine of unconstitutional delega-
tion to invalidate a law only twice in our history, over half a 
century ago. See Panama Refining Co. n . Ryan, 293 U. S. 
388 (1935); A. L. A. Schechter Poultry Corp. n . United 
States, 295 U. S. 495 (1935). What legislated standard, one 
must wonder, can possibly be too vague to survive judicial 
scrutiny, when we have repeatedly upheld, in various con-
texts, a “public interest” standard? See, e. g., National 
Broadcasting Co. v. United States, 319 U. S. 190, 216-217 
(1943); New York Central Securities Corp. v. United States, 
287 U. S. 12, 24-25 (1932).

In short, I fully agree with the Court’s rejection of peti-
tioner’s contention that the doctrine of unconstitutional dele-
gation of legislative authority has been violated because of 
the lack of intelligible, congressionally prescribed standards 
to guide the Commission.

II
Precisely because the scope of delegation is largely uncon-

trollable by the courts, we must be particularly rigorous in
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preserving the Constitution’s structural restrictions that 
deter excessive delegation. The major one, it seems to me, 
is that the power to make law cannot be exercised by anyone 
other than Congress, except in conjunction with the lawful 
exercise of executive or judicial power.

The whole theory of lawful congressional “delegation” is 
not that Congress is sometimes too busy or too divided and 
can therefore assign its responsibility of making law to some-
one else; but rather that a certain degree of discretion, and 
thus of lawmaking, inheres in most executive or judicial ac-
tion, and it is up to Congress, by the relative specificity or 
generality of its statutory commands, to determine—up to a 
point—how small or how large that degree shall be. Thus, 
the courts could be given the power to say precisely what 
constitutes a “restraint of trade,” see Standard Oil Co. of 
New Jersey n . United States, 221 U. S. 1 (1911), or to adopt 
rules of procedure, see Sibbach v. Wilson & Co., 312 U. S. 1, 
22 (1941), or to prescribe by rule the manner in which their 
officers shall execute their judgments, Wayman v. Southard, 
10 Wheat. 1, 45 (1825), because that “lawmaking” was ancil-
lary to their exercise of judicial powers. And the Executive 
could be given the power to adopt policies and rules specify-
ing in detail what radio and television licenses will be in the 
“public interest, convenience or necessity,” because that was 
ancillary to the exercise of its executive powers in granting 
and policing licenses and making a “fair and equitable alloca-
tion” of the electromagnetic spectrum. See Federal Radio 
Comm’n v. Nelson Brothers Bond & Mortgage Co., 289 U. S. 
266, 285 (1933).2 Or to take examples closer to the case be-
fore us: Trial judges could be given the power to determine

2 An executive agency can, of course, be created with no power other 
than the making of rules, as long as that agency is subject to the control of 
the President and the President has executive authority related to the 
rulemaking. In such circumstances, the rulemaking is ultimately ancillary 
to the President’s executive powers.
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what factors justify a greater or lesser sentence within the 
statutorily prescribed limits because that was ancillary to 
their exercise of the judicial power of pronouncing sentence 
upon individual defendants. And the President, through the 
Parole Commission subject to his appointment and removal, 
could be given the power to issue Guidelines specifying when 
parole would be available, because that was ancillary to the 
President’s exercise of the executive power to hold and 
release federal prisoners. See 18 U. S. C. §§ 4203(a)(1) and 
(b); 28 CFR §2.20 (1988).

As Justice Harlan wrote for the Court in Field n . Clark, 
143 U. S. 649 (1892):

“ ‘The true distinction ... is between the delegation of 
power to make the law, which necessarily involves a dis-
cretion as to what it shall be, and conferring authority or 
discretion as to its execution, to be exercised under and 
in pursuance of the law. The first cannot be done; to the 
latter no valid objection can be made.’” Id., at 693-694 
(emphasis added), quoting Cincinnati, W. & Z. R. Co. v. 
Commissioners of Clinton County, 1 Ohio St. 77, 88-89 
(1852).
“‘Half the statutes on our books are in the alternative, 
depending on the discretion of some person or persons to 
whom is confided the duty of determining whether the 
proper occasion exists for executing them. But it cannot 
be said that the exercise of such discretion is the making 
of the law.’” Id., at 694 (emphasis added), quoting 
Moers n . Reading, 21 Pa. 188, 202 (1853).

In United States v. Grimaud, 220 U. S. 506, 517 (1911), 
which upheld a statutory grant of authority to the Secretary 
of Agriculture to make rules and regulations governing use of 
the public forests he was charged with managing, the Court 
said:
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“From the beginning of the Government various acts 
have been passed conferring upon executive officers 
power to make rules and regulations—not for the gov-
ernment of their departments, but for administering the 
laws which did govern. None of these statutes could 
confer legislative power.” (Emphasis added.)

Or, finally, as Chief Justice Taft described it in Hampton & 
Co., 276 U. S., at 406:

“The field of Congress involves all and many varieties 
of legislative action, and Congress has found it frequently 
necessary to use officers of the Executive Branch, within 
defined limits, to secure the exact effect intended by its 
acts of legislation, by vesting discretion in such officers to 
make public regulations interpreting a statute and direct-
ing the details of its execution, even to the extent of pro-
viding for penalizing a breach of such regulations. ” (E m- 
phasis added.)

The focus of controversy, in the long line of our so-called 
excessive delegation cases, has been whether the degree of 
generality contained in the authorization for exercise of exec-
utive or judicial powers in a particular field is so unacceptably 
high as to amount to a delegation of legislative powers. I 
say “so-called excessive delegation” because although that 
convenient terminology is often used, what is really at issue 
is whether there has been any delegation of legislative 
power, which occurs (rarely) when Congress authorizes the 
exercise of executive or judicial power without adequate 
standards. Strictly speaking, there is no acceptable delega-
tion of legislative power. As John Locke put it almost 300 
years ago, “[t]he power of the legislative being derived from 
the people by a positive voluntary grant and institution, can 
be no other, than what the positive grant conveyed, which 
being only to make laws, and not to make legislators, the leg-
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islative can have no power to transfer their authority of mak-
ing laws, and place it in other hands.” J. Locke, Second 
Treatise of Government 87 (R. Cox ed. 1982) (emphasis 
added). Or as we have less epigrammatically said: “That 
Congress cannot delegate legislative power to the President 
is a principle universally recognized as vital to the integrity 
and maintenance of the system of government ordained by 
the Constitution.” Field v. Clark, supra, at 692. In the 
present case, however, a pure delegation of legislative power 
is precisely what we have before us. It is irrelevant 
whether the standards are adequate, because they are not 
standards related to the exercise of executive or judicial 
powers; they are, plainly and simply, standards for further 
legislation.

The lawmaking function of the Sentencing Commission is 
completely divorced from any responsibility for execution of 
the law or adjudication of private rights under the law. It is 
divorced from responsibility for execution of the law not only 
because the Commission is not said to be “located in the 
Executive Branch” (as I shall discuss presently, I doubt 
whether Congress can “locate” an entity within one Branch 
or another for constitutional purposes by merely saying so); 
but, more importantly, because the Commission neither ex-
ercises any executive power on its own, nor is subject to the 
control of the President who does. The only functions it per-
forms, apart from prescribing the law, 28 U. S. C. §§ 994(a) 
(1), (3) (1982 ed., Supp. IV), conducting the investigations 
useful and necessary for prescribing the law, e. g., §§ 995(a) 
(13), (15), (16), (21), and clarifying the intended application of 
the law that it prescribes, e. g., §§ 994(a)(2), 995(a)(10), are 
data collection and intragovernmental advice giving and edu-
cation, e. g., §§ 995(a)(8), (9), (12), (17), (18), (20). These 
latter activities—similar to functions performed by congres-
sional agencies and even congressional staff—neither deter-
mine nor affect private rights, and do not constitute an exer-
cise of governmental power. See Humphrey’s Executor v. 
United States, 295 U. S. 602, 628 (1935). And the Commis-
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sion’s lawmaking is completely divorced from the exercise of 
judicial powers since, not being a court, it has no judicial 
powers itself, nor is it subject to the control of any other body 
with judicial powers. The power to make law at issue here, 
in other words, is not ancillary but quite naked. The situa-
tion is no different in principle from what would exist if Con-
gress gave the same power of writing sentencing laws to a 
congressional agency such as the General Accounting Office, 
or to members of its staff.

The delegation of lawmaking authority to the Commission 
is, in short, unsupported by any legitimating theory to ex-
plain why it is not a delegation of legislative power. To dis-
regard structural legitimacy is wrong in itself—but since 
structure has purpose, the disregard also has adverse practi-
cal consequences. In this case, as suggested earlier, the 
consequence is to facilitate and encourage judicially uncon-
trollable delegation. Until our decision last Term in Morri-
son v. Olson, 487 U. S. 654 (1988), it could have been said 
that Congress could delegate lawmaking authority only at the 
expense of increasing the power of either the President or 
the courts. Most often, as a practical matter, it would be the 
President, since the judicial process is unable to conduct the 
investigations and make the political assessments essential 
for most policymaking. Thus, the need for delegation would 
have to be important enough to induce Congress to aggran-
dize its primary competitor for political power, and the re-
cipient of the policymaking authority, while not Congress it-
self, would at least be politically accountable. But even 
after it has been accepted, pursuant to Morrison, that those 
exercising executive power need not be subject to the control 
of the President, Congress would still be more reluctant to 
augment the power of even an independent executive agency 
than to create an otherwise powerless repository for its dele-
gation. Moreover, assembling the full-time senior personnel 
for an agency exercising executive powers is more difficult 
than borrowing other officials (or employing new officers on a 
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short-term basis) to head an organization such as the Sen-
tencing Commission.

By reason of today’s decision, I anticipate that Congress 
will find delegation of its lawmaking powers much more at-
tractive in the future. If rulemaking can be entirely unre-
lated to the exercise of judicial or executive powers, I foresee 
all manner of “expert” bodies, insulated from the political 
process, to which Congress will delegate various portions of 
its lawmaking responsibility. How tempting to create an ex-
pert Medical Commission (mostly M.D.’s, with perhaps a few 
Ph.D.’s in moral philosophy) to dispose of such thorny, “no- 
win” political issues as the withholding of life-support sys-
tems in federally funded hospitals, or the use of fetal tissue 
for research. This is an undemocratic precedent that we 
set—not because of the scope of the delegated power, but be-
cause its recipient is not one of the three Branches of Govern-
ment. The only governmental power the Commission pos-
sesses is the power to make law; and it is not the Congress.

Ill
The strange character of the body that the Court today ap-

proves, and its incompatibility with our constitutional institu-
tions, is apparent from that portion of the Court’s opinion en-
titled “Location of the Commission.” This accepts at the 
outset that the Commission is a “body within the Judicial 
Branch,” ante, at 385, and rests some of its analysis upon that 
asserted reality. Separation-of-powers problems are dis-
missed, however, on the ground that “[the Commission’s] 
powers are not united with the powers of the Judiciary in a 
way that has meaning for separation-of-powers analysis,” 
since the Commission “is not a court, does not exercise judi-
cial power, and is not controlled by or accountable to mem-
bers of the Judicial Branch,” ante, at 393. In light of the 
latter concession, I am at a loss to understand why the Com-
mission is “within the Judicial Branch” in any sense that has 
relevance to today’s discussion. I am sure that Congress can
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divide up the Government any way it wishes, and employ 
whatever terminology it desires, for nonconstitutional pur-
poses—for example, perhaps the statutory designation that 
the Commission is “within the Judicial Branch” places it out-
side the coverage of certain laws which say they are inappli-
cable to that Branch, such as the Freedom of Information 
Act, see 5 U. S. C. § 552(f) (1982 ed., Supp. IV). For such 
statutory purposes, Congress can define the term as it 
pleases. But since our subject here is the Constitution, to 
admit that that congressional designation “has [no] meaning 
for separation-of-powers analysis” is to admit that the Court 
must therefore decide for itself where the Commission is lo-
cated for purposes of separation-of-powers analysis.

It would seem logical to decide the question of which 
Branch an agency belongs to on the basis of who controls its 
actions: If Congress, the Legislative Branch; if the President, 
the Executive Branch; if the courts (or perhaps the judges), 
the Judicial Branch. See, e. g., Bowsher v. Synar, 478 U. S. 
714, 727-732 (1986). In Humphrey’s Executor n . United 
States, 295 U. S. 602 (1986), we approved the concept of an 
agency that was controlled by (and thus within) none of the 
Branches. We seem to have assumed, however, that that 
agency (the old Federal Trade Commission, before it acquired 
many of its current functions) exercised no governmental 
power whatever, but merely assisted Congress and the courts 
in the performance of their functions. See id., at 628. 
Where no governmental power is at issue, there is no strict 
constitutional impediment to a “branchless” agency, since it is 
only “[a]ll legislative Powers,” Art. I, § 1, “[t]he executive 
Power,” Art. II, § 1, and “[t]he judicial Power,” Art. Ill, § 1, 
which the Constitution divides into three departments. (As 
an example of a “branchless” agency exercising no govern-
mental powers, one can conceive of an Advisory Commission 
charged with reporting to all three Branches, whose members 
are removable only for cause and are thus subject to the con-
trol of none of the Branches.) Over the years, however, 
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Humphrey’s Executor has come in general contemplation to 
stand for something quite different—not an “independent 
agency” in the sense of an agency independent of all three 
Branches, but an “independent agency” in the sense of an 
agency within the Executive Branch (and thus authorized to 
exercise executive powers) independent of the control of the 
President.

We approved that concept last Term in Morrison. See 
487 U. S., at 688-691. I dissented in that case, essentially 
because I thought that concept illogical and destructive of the 
structure of the Constitution. I must admit, however, that 
today’s next step—recognition of an independent agency 
in the Judicial Branch—makes Morrison seem, by compari-
son, rigorously logical. “The Commission,” we are told, 
“is an independent agency in every relevant sense.” Ante, 
at 393. There are several problems with this. First, once it 
is acknowledged that an “independent agency” may be within 
any of the three Branches, and not merely within the Execu-
tive, then there really is no basis for determining what 
Branch such an agency belongs to, and thus what govern-
mental powers it may constitutionally be given, except (what 
the Court today uses) Congress’ say-so. More importantly, 
however, the concept of an “independent agency” simply does 
not translate into the legislative or judicial spheres. Al-
though the Constitution says that “[tjhe executive Power 
shall be vested in a President of the United States of Amer-
ica,” Art. II, §1, it was never thought that the President 
would have to exercise that power personally. He may gen-
erally authorize others to exercise executive powers, with 
full effect of law, in his place. See, e. g., Wolsey v. Chap-
man, 101 U. S. 755 (1880); Williams v. United States, 1 
How. 290 (1843). It is already a leap from the proposition 
that a person who is not the President may exercise execu-
tive powers to the proposition we accepted in Morrison that a 
person who is neither the President nor subject to the Pres-
ident’s control may exercise executive powers. But with
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respect to the exercise of judicial powers (the business of the 
Judicial Branch) the platform for such a leap does not even 
exist. For unlike executive power, judicial and legislative 
powers have never been thought delegable. A judge may 
not leave the decision to his law clerk, or to a master. See 
United States v. Raddatz, 447 U. S. 667, 683 (1980); cf. 
Runkle n . United States, 122 U. S. 543 (1887). Senators and 
Members of the House may not send delegates to consider 
and vote upon bills in their place. See Rules of the House of 
Representatives, Rule VIII(3); Standing Rules of the United 
States Senate, Rule XII. Thus, however well established 
may be the “independent agencies” of the Executive Branch, 
here we have an anomaly beyond equal: an independent 
agency exercising governmental power on behalf of a Branch 
where all governmental power is supposed to be exercised 
personally by the judges of courts.3

Today’s decision may aptly be described as the Hum-
phrey’s Executor of the Judicial Branch, and I think we will 
live to regret it. Henceforth there may be agencies “within 
the Judicial Branch” (whatever that means), exercising gov-
ernmental powers, that are neither courts nor controlled by 
courts, nor even controlled by judges. If an “independent 
agency” such as this can be given the power to fix sentences 
previously exercised by district courts, I must assume that a 
similar agency can be given the powers to adopt rules of pro-

3 There are of course agencies within the Judicial Branch (because they 
operate under the control of courts or judges) which are not themselves 
courts, see, e. g., 28 U. S. C. §601 et seq. (Administrative Office of the 
United States Courts), just as there are agencies within the Legislative 
Branch (because they operate under the control of Congress) which are 
not themselves Senators or Representatives, see, e. g., 31 U. S. C. § 701 et 
seq. (General Accounting Office). But these agencies, unlike the Sentenc-
ing Commission, exercise no governmental powers, that is, they establish 
and determine neither private rights nor the prerogatives of the other 
Branches. They merely assist the courts and the Congress in their exer-
cise of judicial and legislative powers.
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cedure and rules of evidence previously exercised by this 
Court. The bases for distinction would be thin indeed.

* * *
Today’s decision follows the regrettable tendency of our 

recent separation-of-powers jurisprudence, see Morrison, 
supra; Young n . United States ex rel. Vuitton et Fils S. A., 
481 U. S. 787 (1987), to treat the Constitution as though it 
were no more than a generalized prescription that the func-
tions of the Branches should not be commingled too much— 
how much is too much to be determined, case-by-case, by this 
Court. The Constitution is not that. Rather, as its name 
suggests, it is a prescribed structure, a framework, for the 
conduct of government. In designing that structure, the 
Framers themselves considered how much commingling was, 
in the generality of things, acceptable, and set forth their 
conclusions in the document. That is the meaning of the 
statements concerning acceptable commingling made by 
Madison in defense of the proposed Constitution, and now 
routinely used as an excuse for disregarding it. When he 
said, as the Court correctly quotes, that separation of powers 
“‘d[oes] not mean that these [three] departments ought to 
have no partial agency in, or no controul over the acts of 
each other,”’ ante, at 380-381, quoting The Federalist 
No. 47, pp. 325-326 (J. Cooke ed. 1961), his point was that 
the commingling specifically provided for in the structure 
that he and his colleagues had designed—the Presidential 
veto over legislation, the Senate’s confirmation of executive 
and judicial officers, the Senate’s ratification of treaties, the 
Congress’ power to impeach and remove executive and judi-
cial officers—did not violate a proper understanding of sepa-
ration of powers. He would be aghast, I think, to hear those 
words used as justification for ignoring that carefully de-
signed structure so long as, in the changing view of the 
Supreme Court from time to time, “too much commingling” 
does not occur. Consideration of the degree of commingling 
that a particular disposition produces may be appropriate at



MISTRETTA v. UNITED STATES 427

361 Sca lia , J., dissenting

the margins, where the outline of the framework itself is not 
clear; but it seems to me far from a marginal question 
whether our constitutional structure allows for a body which 
is not the Congress, and yet exercises no governmental pow-
ers except the making of rules that have the effect of laws.

I think the Court errs, in other words, not so much because 
it mistakes the degree of commingling, but because it fails to 
recognize that this case is not about commingling, but about 
the creation of a new Branch altogether, a sort of junior-
varsity Congress. It may well be that in some circum-
stances such a Branch would be desirable; perhaps the 
agency before us here will prove to be so. But there are 
many desirable dispositions that do not accord with the con-
stitutional structure we live under. And in the long run the 
improvisation of a constitutional structure on the basis of cur-
rently perceived utility will be disastrous.

I respectfully dissent from the Court’s decision, and would 
reverse the judgment of the District Court.



428 OCTOBER TERM, 1988

Syllabus 488 U. S.

ARGENTINE REPUBLIC v. AMERADA HESS SHIP-
PING CORP. ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 87-1372. Argued December 6, 1988—Decided January 23, 1989

A crude oil tanker owned by respondent United Carriers, Inc., a Liberian 
corporation, and chartered to respondent Amerada Hess Corp., also a 
Liberian corporation, was severely damaged when it was attacked in in-
ternational waters by Argentine military aircraft during the war be-
tween Great Britain and petitioner Argentine Republic over the Falk-
land Islands (Malvinas) off the Argentine coast. Respondents brought 
separate actions against petitioner in Federal District Court for the dam-
age they sustained in the attack. They invoked the District Court’s 
jurisdiction under the Alien Tort Statute (ATS), which confers original 
jurisdiction on district courts over civil actions by an alien for a tort 
committed in violation of the law of nations or a treaty of the United 
States. Amerada Hess also brought suit under the general admiralty 
and maritime jurisdiction of federal courts, 28 U. S. C. § 1333, and “the 
principle of universal jurisdiction, recognized in customary international 
law.” The District Court dismissed respondents’ complaints for lack of 
subject-matter jurisdiction, ruling that their actions were barred by the 
Foreign Sovereign Immunities Act of 1976 (FSIA). The FSIA provides 
in 28 U. S. C. § 1604 that “[s]ubject to existing international agreements 
to which the United States [was] a party at the time of the enactment of 
this Act[,] a foreign state shall be immune from the jurisdiction” of 
United States courts except as provided in 28 U. S. C. §§ 1605-1607, and 
further provides in 28 U. S. C. § 1330(a) that “[t]he district courts shall 
have original jurisdiction without regard to amount in controversy of any 
nonjury civil action against a foreign state ... as to any claim for relief 
in personam with respect to which the foreign state is not entitled to im-
munity” under §§ 1605-1607 or any applicable international agreement. 
The Court of Appeals reversed, holding that the District Court had juris-
diction over respondents’ consolidated action under the ATS.

Held: The FSIA provides the sole basis for obtaining jurisdiction over a 
foreign state in United States courts, and the District Court correctly 
dismissed the action because the FSIA did not authorize jurisdiction 
over petitioner under the facts of this case. Pp. 433-443.

(a) The FSIA’s text and structure demonstrate Congress’ intention 
that the FSIA be the sole basis for obtaining jurisdiction over a foreign
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state in United States courts. Sections 1604 and 1330(a) work in tan-
dem: § 1604 bars United States courts from exercising jurisdiction when 
a foreign state is entitled to immunity, and § 1330(a) confers jurisdiction 
on district courts to hear suits brought by both United States citizens 
and aliens when a foreign state is not entitled to immunity. Pp. 433-435.

(b) From Congress’ decision in the FSIA to deny immunity to foreign 
states in cases involving property taken in violation of international law 
in § 1605(a)(3), the plain implication is that immunity is granted in those 
cases involving alleged violations of international law that do not come 
within one of the FSIA’s exceptions. Pp. 435-436.

(c) Congress’ failure in the FSIA to enact a pro tanto repealer of the 
ATS when it passed the FSIA in 1976 may be explained at least in part 
by the lack of certainty as to whether the ATS conferred jurisdiction in 
suits against foreign states. In light of the comprehensiveness of the 
FSIA’s scheme, it is doubtful that even the most meticulous draftsman 
would have concluded that Congress also needed to amend pro tanto the 
ATS and presumably other grants of subject-matter jurisdiction in Title 
28. Pp. 436-438.

(d) The rule of statutory construction under which repeals by implica-
tion are disfavored does not apply here. This case does not involve two 
statutes that supplement one another, nor is it a case where a more gen-
eral statute is claimed to have repealed by implication an earlier statute 
dealing with a narrower subject. Congress’ decision to deal comprehen-
sively with the subject of foreign sovereign immunity in the FSIA, and 
the express provision in § 1604 that “a foreign state shall be immune 
from the jurisdiction” of United States courts except as provided in 
§§ 1605-1607, preclude a construction of the ATS that permits the in-
stant action. P. 438.

(e) Congress dealt with the admiralty jurisdiction of the federal courts 
when it enacted the FSIA. Section 1605(b) expressly permits an in per-
sonam suit in admiralty to enforce a maritime lien against a vessel or 
cargo of a foreign state. Unless the present case is within § 1605(b) or 
another exception to the FSIA, the statute conferring general admiralty 
and maritime jurisdiction on the federal courts does not authorize this 
suit against petitioner. Pp. 438-439.

(f) The District Court correctly determined that none of the excep-
tions enumerated in the FSIA applies to the facts of this case. The ex-
ception for noncommercial torts in § 1605(a)(5) is limited by its terms to 
cases in which the damage to or loss of property occurs in the United 
States. The FSIA’s definition of “United States” in § 1603(c) as includ-
ing all “territory and waters, continental and insular, subject to the ju-
risdiction of the United States” cannot be construed to include petition-
er’s attack on the high seas. Pp. 439-441.
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(g) The Geneva Convention on the High Seas and the Pan American 
Maritime Neutrality Convention entered into by petitioner and the 
United States do not create an exception to the FSIA. A foreign state 
cannot waive its immunity under § 1605(a)(1) by signing an international 
agreement that does not mention a waiver of immunity to suit in United 
States courts or even the availability of a cause of action in the United 
States. Nor does the Treaty of Friendship, Commerce and Navigation 
between the United States and Liberia carve out an exception to the 
FSIA. That Treaty provides that United States and Liberian nationals 
shall have access to the courts of each country “on conforming to the 
local laws,” and the FSIA is clearly one of the “local laws” to which re-
spondents must conform before bringing suit in United States courts. 
Pp. 441-443.

830 F. 2d 421, reversed.

Reh nqu ist , C. J., delivered the opinion of the Court, in which Bren -
nan , Wh ite , Stev en s , O’Conn or , Sca lia , and Ken n ed y , JJ., joined. 
Blac km un , J., filed an opinion concurring in part, in which Mar sh all , J., 
joined, post, p. 443.

Bruno A. Ristau argued the cause for petitioner. With 
him on the briefs was Joel E. Leising.

Solicitor General Fried argued the cause for the United 
States as amicus curiae urging reversal. With him on the 
brief were Assistant Attorney General Boulton, Deputy So-
licitor General Cohen, Edwin S. Kneedler, Abraham D. 
Sofaer, and Eugene Pinkelmann.

Douglas R. Burnett argued the cause for respondents. 
With him on the brief were Raymond J. Burke, Jr., Frances 
C. Peters, and Richard H. Webber.*

*Briefs of amici curiae urging affirmance were filed for the Republic of 
Liberia by Frank L. Wiswall, Jr.; and for the International Association of 
Independent Tanker Owners by Christopher B. Kende.

Briefs of amici curiae were filed for the American Institute of Marine 
Underwriters by Marilyn L. Lytle and Douglas A. Jacobsen; for the 
American Institute of Merchant Shipping et al. by Michael Joseph; for the 
International Human Rights Law Group by Harry A. Inman; and for the 
Maritime Law Association of the United States by R. Glenn Bauer, Rich-
ard W. Palmer, and Lizabeth L. Burrell.
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Chief  Justic e Rehnquist  delivered the opinion of the 
Court.

Two Liberian corporations sued the Argentine Republic in 
a United States District Court to recover damages for a tort 
allegedly committed by its armed forces on the high seas in 
violation of international law. We hold that the District 
Court correctly dismissed the action, because the Foreign 
Sovereign Immunities Act of 1976 (FSIA), 28 U. S. C. § 1330 
et seq., does not authorize jurisdiction over a foreign state in 
this situation.

Respondents alleged the following facts in their com-
plaints. Respondent United Carriers, Inc., a Liberian cor-
poration, chartered one of its oil tankers, the Hercules, to 
respondent Amerada Hess Shipping Corporation, also a Li-
berian corporation. The contract was executed in New York 
City. Amerada Hess used the Hercules to transport crude 
oil from the southern terminus of the Trans-Alaska Pipeline 
in Valdez, Alaska, around Cape Horn in South America, to 
the Hess refinery in the United States Virgin Islands. On 
May 25, 1982, the Hercules began a return voyage, without 
cargo but fully fueled, from the Virgin Islands to Alaska. At 
that time, Great Britain and petitioner Argentine Republic 
were at war over an archipelago of some 200 islands—the 
Falkland Islands to the British, and the Islas Malvinas to the 
Argentineans—in the South Atlantic off the Argentine coast. 
On June 3, United States officials informed the two belliger-
ents of the location of United States vessels and Liberian 
tankers owned by United States interests then traversing 
the South Atlantic, including the Hercules, to avoid any at-
tacks on neutral shipping.

By June 8, 1982, after a stop in Brazil, the Hercules was 
in international waters about 600 nautical miles from Argen-
tina and 500 miles from the Falklands; she was outside the 
“war zones” designated by Britain and Argentina. At 12:15 
Greenwich mean time, the ship’s master made a routine re-
port by radio to Argentine officials, providing the ship’s 
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name, international call sign, registry, position, course, 
speed, and voyage description. About 45 minutes later, an 
Argentine military aircraft began to circle the Hercules. 
The ship’s master repeated his earlier message by radio to 
Argentine officials, who acknowledged receiving it. Six 
minutes later, without provocation, another Argentine mili- 
tary plane began to bomb the Hercules; the master immedi-
ately hoisted a white flag. A second bombing soon followed, 
and a third attack came about two hours later, when an Ar-
gentine jet struck the ship with an air-to-surface rocket. 
Disabled but not destroyed, the Hercules reversed course 
and sailed to Rio de Janeiro, the nearest safe port. At Rio 
de Janeiro, respondent United Carriers determined that the 
ship had suffered extensive deck and hull damage, and that 
an undetonated bomb remained lodged in her No. 2 tank. 
After an investigation by the Brazilian Navy, United Carri-
ers decided that it would be too hazardous to remove the 
undetonated bomb, and on July 20, 1982, the Hercules was 
scuttled 250 miles off the Brazilian coast.

Following unsuccessful attempts to obtain relief in Argen-
tina, respondents commenced this action in the United States 
District Court for the Southern District of New York for the 
damage that they sustained from the attack. United Carri-
ers sought $10 million in damages for the loss of the ship; 
Amerada Hess sought $1.9 million in damages for the fuel 
that went down with the ship. Respondents alleged that pe-
titioner’s attack on the neutral Hercules violated interna-
tional law. They invoked the District Court’s jurisdiction 
under the Alien Tort Statute, 28 U. S. C. § 1350, which pro-
vides that “[t]he district courts shall have original jurisdiction 
of any civil action by an alien for a tort only, committed in 
violation of the law of nations or a treaty of the United 
States.” Amerada Hess also brought suit under the general 
admiralty and maritime jurisdiction, 28 U. S. C. § 1333, and 
“the principle of universal jurisdiction, recognized in cus-
tomary international law.” Complaint of Amerada Hess 115,
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App. 20. The District Court dismissed both complaints 
for lack of subject-matter jurisdiction, 638 F. Supp. 73
(1986),  ruling that respondents’ suits were barred by the 
FSIA.

A divided panel of the United States Court of Appeals for 
the Second Circuit reversed. 830 F. 2d 421 (1987). The 
Court of Appeals held that the District Court had jurisdic-
tion under the Alien Tort Statute, because respondents’ con-
solidated action was brought by Liberian corporations, it 
sounded in tort (“the bombing of a ship without justifica-
tion”), and it asserted a violation of international law (“at-
tacking a neutral ship in international waters, without proper 
cause for suspicion or investigation”). Id., at 424-425. 
Viewing the Alien Tort Statute as “no more than a jurisdic-
tional grant based on international law,” the Court of Ap-
peals said that “who is within” the scope of that grant is 
governed by “evolving standards of international law.” Id., 
at 425, citing Filartiga n . Pena-Irala, 630 F. 2d 876, 880 
(CA2 1980). The Court of Appeals reasoned that Congress’ 
enactment of the FSIA was not meant to eliminate “existing 
remedies in United States courts for violations of inter-
national law” by foreign states under the Alien Tort Statute. 
830 F. 2d, at 426. The dissenting judge took the view that 
the FSIA precluded respondents’ action. Id., at 431. We 
granted certiorari, 485 U. S. 1005 (1988), and now reverse.

We start from the settled proposition that the subject-
matter jurisdiction of the lower federal courts is determined 
by Congress “in the exact degrees and character which to 
Congress may seem proper for the public good.” Cary v. 
Curtis, 3 How. 236, 245 (1845); see Insurance Corp, of Ire-
land v. Compagnie des Bauxites de Guinee, 456 U. S. 694, 
701 (1982) (jurisdiction of lower federal courts is “limited to 
those subjects encompassed within the statutory grant of ju-
risdiction”). In the FSIA, Congress added a new chapter 97 
to Title 28 of the United States Code, 28 U. S. C. §1602- 
1611, which is entitled “Jurisdictional Immunities of Foreign
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States.”1 Section 1604 provides that “[s]ubject to existing 
international agreements to which the United States [was] a 
party at the time of the enactment of this Act[,] a foreign 
state shall be immune from the jurisdiction of the courts of 
the United States and of the States except as provided in sec-
tions 1605 to 1607 of this chapter.” The FSIA also added 
§ 1330(a) to Title 28; it provides that “[t]he district courts 
shall have original jurisdiction without regard to amount in 
controversy of any nonjury civil action against a foreign state 
... as to any claim for relief in personam with respect to 
which the foreign state is not entitled to immunity under sec-
tions 1605-1607 of this title or under any applicable interna-
tional agreement.” § 1330(a).1 2

We think that the text and structure of the FSIA demon-
strate Congress’ intention that the FSIA be the sole basis for 
obtaining jurisdiction over a foreign state in our courts. 
Sections 1604 and 1330(a) work in tandem: § 1604 bars federal 
and state courts from exercising jurisdiction when a foreign 
state is entitled to immunity, and § 1330(a) confers jurisdic-
tion on district courts to hear suits brought by United States 
citizens and by aliens when a foreign state is not entitled to 
immunity. As we said in Verlinden, the FSIA “must be ap-
plied by the district courts in every action against a foreign

1 From the Nation’s founding until 1952, foreign states were “generally 
granted . . . complete immunity from suit” in United States courts, and the 
Judicial Branch deferred to the decisions of the Executive Branch on such 
questions. Verlinden B. V. v. Central Bank of Nigeria, 461 U. S. 480, 
486 (1983). In 1952, the State Department adopted the view that foreign 
states could be sued in United States courts for their commercial acts, but 
not for their public acts. Id., at 487. “For the most part,” the FSIA 
“codifies” this so-called “restrictive” theory of foreign sovereign immunity. 
Id., at 488.

2 Respondents did not invoke the District Court’s jurisdiction under 28 
U. S. C. § 1330(a). They did, however, serve their complaints upon peti-
tioner’s Ministry of Foreign Affairs in conformity with the service of 
process provisions of the FSIA, 28 U. S. C. § 1608(a), and the regulations 
promulgated thereunder by the Department of State, 22 CFR pt. 93 (1988). 
See App. to Pet. for Cert. 38a, 41a.
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sovereign, since subject-matter jurisdiction in any such ac-
tion depends on the existence of one of the specified ex-
ceptions to foreign sovereign immunity.” Verlinden B. V. 
v. Central Bank of Nigeria, 461 U. S. 480, 493 (1983).3

The Court of Appeals acknowledged that the FSIA’s lan-
guage and legislative history support the “general rule” that 
the Act governs the immunity of foreign states in federal 
court. 830 F. 2d, at 426. The Court of Appeals, however, 
thought that the FSIA’s “focus on commercial concerns” and 
Congress’ failure to “repeal” the Alien Tort Statute indicated 
Congress’ intention that federal courts continue to exercise 
jurisdiction over foreign states in suits alleging violations of 
international law outside the confines of the FSIA. Id., at 
427. The Court of Appeals also believed that to construe the 
FSIA to bar the instant suit would “fly in the face” of Con-
gress’ intention that the FSIA be interpreted pursuant to 
“‘standards recognized under international law.’” Ibid., 
quoting H. R. Rep., at 14.

Taking the last of these points first, Congress had viola-
tions of international law by foreign states in mind when it 
enacted the FSIA. For example, the FSIA specifically de-
nies foreign states immunity in suits “in which rights in prop-

3 Subsection (b) of 28 U. S. C. § 1330 provides that “[p]ersonal jurisdic-
tion over a foreign state shall exist as to every claim for relief over which 
the district courts have [subject-matter] jurisdiction under subsection (a) 
where service has been made under [28 U. S. C. § 1608].” Thus, personal 
jurisdiction, like subject-matter jurisdiction, exists only when one of the 
exceptions to foreign sovereign immunity in §§ 1605-1607 applies. Ver-
linden, supra, at 485, 489, and n. 14. Congress’ intention to enact a com-
prehensive statutory scheme is also supported by the inclusion in the FSIA 
of provisions for venue, 28 U. S. C. § 1391(f), removal, § 1441(d), and at-
tachment and execution, §§ 1609-1611. Our conclusion here is supported 
by the FSIA’s legislative history. See, e. g., H. R. Rep. No. 94-1487, 
p. 12 (1976) (H. R. Rep.); S. Rep. No. 94-1310, pp. 11-12 (1976) (S. Rep.) 
(FSIA “sets forth the sole and exclusive standards to be used in resolving 
questions of sovereign immunity raised by sovereign states before Federal 
and State courts in the United States,” and “prescribes. . . the jurisdiction 
of U. S. district courts in cases involving foreign states”).
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erty taken in violation of international law are in issue.” 28 
U. S. C. § 1605(a)(3). Congress also rested the FSIA in part 
on its power under Art. I, § 8, cl. 10, of the Constitution “[t]o 
define and punish Piracies and Felonies committed on the 
high Seas, and Offenses against the Law of Nations.” See 
H. R. Rep., at 12; S. Rep., at 12. From Congress’ decision 
to deny immunity to foreign states in the class of cases just 
mentioned, we draw the plain implication that immunity is 
granted in those cases involving alleged violations of interna-
tional law that do not come within one of the FSIA’s 
exceptions.

As to the other point made by the Court of Appeals, Con-
gress’ failure to enact a pro tanto repealer of the Alien Tort 
Statute when it passed the FSIA in 1976 may be explained at 
least in part by the lack of certainty as to whether the Alien 
Tort Statute conferred jurisdiction in suits against foreign 
states. Enacted by the First Congress in 1789, the Alien 
Tort Statute provides that “[t]he district courts shall have 
original jurisdiction of any civil action by an alien for a tort 
only, committed in violation of the law of nations or a treaty 
of the United States.” 28 U. S. C. §1350. The Court of 
Appeals did not cite any decision in which a United States 
court exercised jurisdiction over a foreign state under the 
Alien Tort Statute, and only one such case has come to our 
attention—one which was decided after the enactment of the 
FSIA.4

In this Court, respondents argue that cases were brought 
under the Alien Tort Statute against foreign states for the 
unlawful taking of a prize during wartime. Brief for Re-
spondents 18-25. The Alien Tort Statute makes no mention

4 See Von Dardel v. Union of Soviet Socialist Republics, 623 F. Supp. 
246 (DC 1985) (alternative holding). The Court of Appeals did cite its 
earlier decision in Filartiga n . Pena-lrala, 630 F. 2d 876 (1980), which 
involved a suit under the Alien Tort Statute by a Paraguayan national 
against a Paraguayan police official for torture; the Paraguayan Govern-
ment was not joined as a defendant.
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of prize jurisdiction, and § 1333(2) now grants federal district 
courts exclusive jurisdiction over “all proceedings for the con-
demnation of property taken as a prize.” In The Santis sima 
Trinidad, 7 Wheat. 283, 353-354 (1822), we held that foreign 
states were not immune from the jurisdiction of United 
States courts in prize proceedings. That case, however, was 
not brought under the Alien Tort Statute but rather as a libel 
in admiralty. Thus there is a distinctly hypothetical cast to 
the Court of Appeals’ reliance on Congress’ failure to repeal 
the Alien Tort Statute, and respondents’ arguments in this 
Court based on the principle of statutory construction that 
repeals by implication are disfavored.

We think that Congress’ failure in the FSIA to enact an ex-
press pro tanto repealer of the Alien Tort Statute speaks only 
faintly, if at all, to the issue involved in this case. In light of 
the comprehensiveness of the statutory scheme in the FSIA, 
we doubt that even the most meticulous draftsman would 
have concluded that Congress also needed to amend pro tanto 
the Alien Tort Statute and presumably such other grants of 
subject-matter jurisdiction in Title 28 as § 1331 (federal ques-
tion), §1333 (admiralty), §1335 (interpleader), §1337 (com-
merce and antitrust), and § 1338 (patents, copyrights, and 
trademarks).5 Congress provided in the FSIA that 
“[c]laims of foreign states to immunity should henceforth 
be decided by courts of the United States in conformity with 
the principles set forth in this chapter,” and very likely it 

5 The FSIA amended the diversity statute to delete references to suits 
in which a “foreign stat[e]” is a party either as plaintiff or defendant, see 28 
U. S. C. §§ 1332(a)(2) and (3) (1970 ed.), and added a new paragraph (4) 
that preserves diversity jurisdiction over suits in which foreign states are 
plaintiffs. As the legislative history explained, “[s]ince jurisdiction in ac-
tions against foreign states is comprehensively treated by the new section 
1330, a similar jurisdictional basis under section 1332 becomes superflu-
ous.” H. R. Rep., at 14; S. Rep., at 13. Unlike the diversity statute, 
however, the Alien Tort Statute and the other statutes conferring jurisdic-
tion in general terms on district courts cited in the text did not in 1976 (or 
today) expressly provide for suits against foreign states.
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thought that should be sufficient. § 1602 (emphasis added); 
see also H. R. Rep., at 12; S. Rep., at 11 (FSIA “intended to 
preempt any other State and Federal law (excluding appli-
cable international agreements) for according immunity to 
foreign sovereigns”).

For similar reasons we are not persuaded by respondents’ 
arguments based upon the rule of statutory construction 
under which repeals by implication are disfavored. This 
case does not involve two statutes that readily could be seen 
as supplementing one another, see Wood v. United States, 16 
Pet. 342, 363 (1842), nor is it a case where a more general 
statute is claimed to have repealed by implication an earlier 
statute dealing with a narrower subject. See Morton v. 
Mancari, 417 U. S. 535, 549-551 (1974). We think that Con-
gress’ decision to deal comprehensively with the subject of 
foreign sovereign immunity in the FSIA, and the express 
provision in § 1604 that “a foreign state shall be immune from 
the jurisdiction of the courts of the United States and of the 
States except as provided in sections 1605-1607,” preclude a 
construction of the Alien Tort Statute that permits the in-
stant suit. See Red Rock n . Henry, 106 U. S. 596, 601-602 
(1883); United States v. Tynen, 11 Wall. 88, 92 (1871). The 
Alien Tort Statute by its terms does not distinguish among 
classes of defendants, and it of course has the same effect 
after the passage of the FSIA as before with respect to de-
fendants other than foreign states.

Respondents also argue that the general admiralty and 
maritime jurisdiction, § 1333(1), provides a basis for obtain-
ing jurisdiction over petitioner for violations of international 
law, notwithstanding the FSIA. Brief for Respondents 
42-49. But Congress dealt with the admiralty jurisdiction 
of the federal courts when it enacted the FSIA. Section 
1605(b) expressly permits an in personam suit in admiralty 
to enforce a maritime lien against a vessel or cargo of a for-
eign state. Unless the present case is within § 1605(b) or an-
other exception to the FSIA, the statute conferring general
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admiralty and maritime jurisdiction on the federal courts 
does not authorize the bringing of this action against 
petitioner.

Having determined that the F SI A provides the sole basis 
for obtaining jurisdiction over a foreign state in federal court, 
we turn to whether any of the exceptions enumerated in the 
Act apply here. These exceptions include cases involving 
the waiver of immunity, § 1605(a)(1), commercial activities 
occurring in the United States or causing a direct effect in 
this country, § 1605(a)(2), property expropriated in violation 
of international law, § 1605(a)(3), inherited, gift, or immov-
able property located in the United States, § 1605(a)(4), non-
commercial torts occurring in the United States, § 1605(a)(5), 
and maritime liens, § 1605(b). We agree with the District 
Court that none of the FSIA’s exceptions applies on these 
facts. See 638 F. Supp., at 75-77.6

Respondents assert that the FSIA exception for noncom-
mercial torts, § 1605(a)(5), is most in point. Brief for Re-
spondents 50-52. This provision denies immunity in a case

“in which money damages are sought against a foreign 
state for personal injury or death, or damage to or loss 
of property, occurring in the United States and caused 
by the tortious act or omission of that foreign state or 
of any official or employee of that foreign state while 
acting within the scope of his office or employment.” 28 
U. S. C. § 1605(a)(5).

Section 1605(a)(5) is limited by its terms, however, to those 
cases in which the damage to or loss of property occurs in 
the United States. Congress’ primary purpose in enacting 
§ 1605(a)(5) was to eliminate a foreign state’s immunity for 
traffic accidents and other torts committed in the United

6 The Court of Appeals majority did not pass on whether any of the ex-
ceptions to the FSIA applies here. It did note, however, that respond-
ents’ arguments regarding § 1605(a)(5) were consistent with its disposition 
of the case. 830 F. 2d, at 429, n. 3. The dissent found none of the FSIA’s 
exceptions applicable on these facts. Id., at 430 (Kearse, J. dissenting).
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States, for which liability is imposed under domestic tort law. 
See H. R. Rep., at 14, 20-21; S. Rep., at 14, 20-21.

In this case, the injury to respondents’ ship occurred on 
the high seas some 5,000 miles off the nearest shores of the 
United States. Despite these telling facts, respondents 
nonetheless claim that the tortious attack on the Hercules 
occurred “in the United States.” They point out that the 
FSIA defines “United States” as including all “territory and 
waters, continental and insular, subject to the jurisdiction of 
the United States,” § 1603(c), and that their injury occurred 
on the high seas, which is within the admiralty jurisdiction of 
the United States, see The Plymouth, 3 Wall. 20, 36 (1866). 
They reason, therefore, that “by statutory definition” peti-
tioner’s attack occurred in the United States. Brief for Re-
spondents 50-51.

We find this logic unpersuasive. We construe the modify-
ing phrase “continental and insular” to restrict the definition 
of United States to the continental United States and those 
islands that are part of the United States or its possessions; 
any other reading would render this phrase nugatory. Like-
wise, the term “waters” in § 1603(c) cannot reasonably be 
read to cover all waters over which United States courts 
might exercise jurisdiction. When it desires to do so, Con-
gress knows how to place the high seas within the jurisdic-
tional reach of a statute.7 We thus apply “[t]he canon of con-
struction which teaches that legislation of Congress, unless 
contrary intent appears, is meant to apply only within the 
territorial jurisdiction of the United States.” Foley Broth-

7 See, e. g., 14 U. S. C. § 89(a) (empowering Coast Guard to search and 
seize vessels “upon the high seas and waters over which the United States 
has jurisdiction” for “prevention, detection, and suppression of violations of 
laws of the United States”); 18 U. S. C. § 7 (“special maritime and territo-
rial jurisdiction of the United States” in Federal Criminal Code extends to 
United States vessels on “[t]he high seas, any other waters within the ad-
miralty and maritime jurisdiction of the United States, and out of the juris-
diction of any particular State”); 19 U. S. C. § 1701 (permitting President 
to declare portions of “high seas” as customs-enforcement areas).
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ers v. Filardo, 336 U. S. 281, 285 (1949); see also Weinberger 
v. Rossi, 456 U. S. 25, 32 (1982). Because respondents’ in-
jury unquestionably occurred well outside the 3-mile limit 
then in effect for the territorial waters of the United States, 
the exception for noncommercial torts cannot apply.8

The result in this case is not altered by the fact that peti-
tioner’s alleged tort may have had effects in the United 
States. Respondents state, for example, that the Hercules 
was transporting oil intended for use in this country and that 
the loss of the ship disrupted contractual payments due in 
New York. Brief for Respondents 51. Under the commer-
cial activity exception to the FSIA, § 1605(a)(2), a foreign 
state may be liable for its commercial activities “outside the 
territory of the United States” having a “direct effect” inside 
the United States.9 But the noncommercial tort exception, 
§ 1605(a)(5), upon which respondents rely, makes no mention 
of “territory outside the United States” or of “direct effects” 
in the United States. Congress’ decision to use explicit lan-
guage in § 1605(a)(2), and not to do so in § 1605(a)(5), indicates 
that the exception in § 1605(a)(5) covers only torts occurring 
within the territorial jurisdiction of the United States. Re-
spondents do not claim that § 1605(a)(2) covers these facts.

We also disagree with respondents’ claim that certain in-
ternational agreements entered into by petitioner and by 

8 The United States has historically adhered to a territorial sea of 3 
nautical miles, see United States v. California, 332 U. S. 19, 32-34 (1947), 
although international conventions permit a territorial sea of up to 12 
miles. See 2 Restatement (Third) of Foreign Relations Law of United 
States § 511 (1987). On December 28, 1988, the President announced that 
the United States would henceforth recognize a territorial sea of 12 
nautical miles. See Presidential Proclamation No. 5928, 3 CFR 547 
(1988).

9 Section 1605(a)(2) provides, in pertinent part, that foreign states shall 
not be immune from the jurisdiction of United States courts in cases “in 
which the action is based . . . upon an act outside the territory of the 
United States in connection with a commercial activity of the foreign state 
elsewhere and that act causes a direct effect in the United States.”
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the United States create an exception to the FSIA here. 
Brief for Respondents 17. As noted, the FSIA was adopted 
“[s]ubject to international agreements to which the United 
States [was] a party at the time of [its] enactment.” § 1604. 
This exception applies when international agreements “ex-
pressly conflict]” with the immunity provisions of the FSIA, 
H. R. Rep., at 17; S. Rep., at 17, hardly the circumstances 
in this case. Respondents point to the Geneva Convention 
on the High Seas, Apr. 29, 1958, [1962] 13 U. S. T. 2312,
T. I. A. S. No. 5200, and the Pan American Maritime Neu-
trality Convention, Feb. 20, 1928, 47 Stat. 1989, 1990-1991,
T. S. No. 845. Brief for Respondents 31-34. These con-
ventions, however, only set forth substantive rules of con-
duct and state that compensation shall be paid for certain 
wrongs.10 They do not create private rights of action for 
foreign corporations to recover compensation from foreign 
states in United States courts. Cf. Head Money Cases, 112
U. S. 580, 598-599 (1884); Foster n . Neilson, 2 Pet. 253, 314 
(1829). Nor do we see how a foreign state can waive its im-
munity under § 1605(a)(1) by signing an international agree-
ment that contains no mention of a waiver of immunity to suit 
in United States courts or even the availability of a cause of

“Article 22(1), (3), of the Geneva Convention on the High Seas, 13 
U. S. T., at 2318-2319, for example, states that a warship may only board 
a merchant ship if it has a “reasonable ground for suspecting” the merchant 
ship is involved in piracy, the slave trade, or traveling under false colors. 
If an inspection fails to support the suspicion, the merchant ship “shall be 
compensated for any loss or damage that may have been sustained.” Arti-
cle 23 contains comparable provisions for the stopping of merchant ships by 
aircraft. Similarly, Article 1 of the Pan American Maritime Neutrality 
Convention, 47 Stat., at 1990, 1994, permits a warship to stop a merchant 
ship on the high seas to determine its cargo, and whether it has committed 
“any violation of blockade,” but the warship may only use force if the mer-
chant ship “fails to observe the instructions given it.” Article 27 provides: 
“A belligerent shall indemnify the damage caused by its violation of the 
foregoing provisions. It shall likewise be responsible for the acts of per-
sons who may belong to its armed forces.”
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action in the United States. We find similarly unpersuasive 
the argument of respondents and Amicus Curiae Republic of 
Liberia that the Treaty of Friendship, Commerce and Navi-
gation, Aug. 8, 1938, United States-Liberia, 54 Stat. 1739, 
T. S. No. 956, carves out an exception to the FSIA. Brief 
for Respondents 52-53; Brief for the Republic of Liberia as 
Amicus Curiae 11. Article I of this Treaty provides, in per-
tinent part, that the nationals of the United States and Libe-
ria “shall enjoy freedom of access to the courts of justice of 
the other on conforming to the local laws.” The FSIA is 
clearly one of the “local laws” to which respondents must 
“conform” before bringing suit in United States courts.

We hold that the FSIA provides the sole basis for obtain-
ing jurisdiction over a foreign state in the courts of this coun-
try, and that none of the enumerated exceptions to the Act 
apply to the facts of this case. The judgment of the Court of 
Appeals is therefore

Reversed.
Justic e Blackm un , with whom Justic e Marshal l  

joins, concurring in part.
I join the Court’s opinion insofar as it holds that the FSIA 

provides the sole basis for obtaining jurisdiction over a for-
eign state in federal court. Ante, at 431-439.

I, however, do not join the latter part of the Court’s opin-
ion to the effect that none of the FSIA’s exceptions to foreign 
sovereign immunity apply in this case. As the majority 
notes, the Court of Appeals did not decide this question, 
ante, at 439, n. 6, and, indeed, specifically reserved it. 830 
F. 2d 421, 429, n. 3 (CA2 1987). Moreover, the question was 
not among those presented to this Court in the petition for 
certiorari, did not receive full briefing, and is not necessary 
to the disposition of the case. Accordingly, I believe it inap-
propriate to decide here, in the first instance, whether any 
exceptions to the FSIA apply in this case. See this Court’s 
Rule 21.1(a) (Court will consider only questions presented in
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petition); Youakim v. Miller, 425 U. S. 231, 234 (1976) 
(Court ordinarily will not decide questions not passed on 
below). I would remand the case to the Court of Appeals on 
this issue.
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FLORIDA v. RILEY

CERTIORARI TO THE SUPREME COURT OF FLORIDA

No. 87-764. Argued October 3, 1988—Decided January 23, 1989

A Florida county sheriff’s office received an anonymous tip that marijuana 
was being grown on respondent’s property. When an investigating offi-
cer discovered that he could not observe from ground level the contents 
of a greenhouse on the property—which was enclosed on two sides and 
obscured from view on the other, open sides by trees, shrubs, and re-
spondent’s nearby home—he circled twice over the property in a helicop-
ter at the height of 400 feet and made naked-eye observations through 
openings in the greenhouse roof and its open sides of what he concluded 
were marijuana plants. After a search pursuant to a warrant obtained 
on the basis of these observations revealed marijuana growing in the 
greenhouse, respondent was charged with possession of that substance 
under Florida law. The trial court granted his motion to suppress the 
evidence. Although reversing, the State Court of Appeals certified the 
case to the State Supreme Court on the question whether the helicopter 
surveillance from 400 feet constituted a “search” for which a warrant was 
required under the Fourth Amendment. Answering that question in 
the affirmative, the court quashed the Court of Appeals’ decision and re-
instated the trial court’s suppression order.

Held: The judgment is reversed.
511 So. 2d 282, reversed.

Jus tic e Whit e , joined by The  Chief  Jus tic e , Jus tic e Sca lia , and 
Jus tic e Ken ne dy , concluded that the Fourth Amendment does not re-
quire the police traveling in the public airways at an altitude of 400 feet 
to obtain a warrant in order to observe what is visible to the naked eye. 
California v. Ciraolo, 476 U. S. 207—which held that a naked-eye police 
inspection of the backyard of a house from a fixed-wing aircraft at 1,000 
feet was not a “search”—is controlling. Thus, respondent could not rea-
sonably have expected that the contents of his greenhouse were pro-
tected from public or official inspection from the air, since he left the 
greenhouse’s sides and roof partially open. The fact that the inspection 
was made from a helicopter is irrelevant, since, as in the case of fixed- 
wing planes, private and commercial flight by helicopter is routine. 
Nor, on the facts of this case, does it make a difference for Fourth 
Amendment purposes that the helicopter was flying below 500 feet, the 
Federal Aviation Administration’s lower limit upon the navigable air-
space for fixed-wing craft. Since the FAA permits helicopters to fly 
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below that limit, the helicopter here was not violating the law, and any 
member of the public or the police could legally have observed respond-
ent’s greenhouse from that altitude. Although an aerial inspection of a 
house’s curtilage may not always pass muster under the Fourth Amend-
ment simply because the aircraft is within the navigable airspace speci-
fied by law, there is nothing in the record here to suggest that helicop-
ters flying at 400 feet are sufficiently rare that respondent could have 
reasonably anticipated that his greenhouse would not be observed from 
that altitude. Moreover, there is no evidence that the helicopter inter-
fered with respondent’s normal use of his greenhouse or other parts of 
the curtilage, that intimate details connected with the use of the home or 
curtilage were observed, or that there was undue noise, wind, dust, or 
threat of injury. Pp. 449-452.

Jus tic e O’Con n or  concluded that the plurality’s approach rests the 
scope of Fourth Amendment protection too heavily on compliance with 
FAA regulations, which are intended to promote air safety and not to 
protect the right to be secure against unreasonable searches and sei-
zures. Whether respondent had a reasonable expectation of privacy 
from aerial observation of his curtilage does not depend on whether the 
helicopter was where it had a right to be, but, rather, on whether it was 
in the public airways at an altitude at which members of the public travel 
with sufficient regularity that respondent’s expectation was not one that 
society is prepared to recognize as “reasonable.” Because there is rea-
son to believe that there is considerable public use of airspace at alti-
tudes of 400 feet and above, and because respondent introduced no evi-
dence to the contrary before the state courts, it must be concluded that 
his expectation of privacy here was not reasonable. However, public 
use of altitudes lower than 400 feet—particularly public observations 
from helicopters circling over the curtilage of a home—may be suffi-
ciently rare that police surveillance from such altitudes would violate 
reasonable expectations of privacy, despite compliance with FAA regu-
lations. Pp. 452-455.

Whit e , J., announced the judgment of the Court and delivered an opin-
ion in which Reh nqu ist , C. J., and Sca lia  and Ken n ed y , JJ., joined. 
O’Conn or , J., filed an opinion concurring in the judgment, post, p. 452. 
Bre nn an , J., filed a dissenting opinion, in which Mar sh al l  and Ste -
ven s , JJ., joined, post, p. 456. Blac km un , J., filed a dissenting opinion, 
post, p. 467.

Parker D. Thomson, Special Assistant Attorney General 
of Florida, argued the cause for petitioner. With him on 
the briefs were Robert A. Butterworth, Attorney General, 
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Candace M. Sunderland and Peggy A. Quince, Assistant At-
torneys General, and Cloyce L. Mangas, Jr., Special Assist-
ant Attorney General.

Marc H. Salton argued the cause and filed a brief for 
respondent. *

Justic e  White  announced the judgment of the Court and 
delivered an opinion, in which The  Chief  Justic e , Justic e  
Scali a , and Justic e  Kennedy  join.

On certification to it by a lower state court, the Florida 
Supreme Court addressed the following question: “Whether 
surveillance of the interior of a partially covered greenhouse 

* Briefs of amici curiae urging reversal were filed for the State of Indi-
ana et al. by Linley E. Pearson, Attorney General of Indiana, and Lisa M. 
Paunicka, Deputy Attorney General, Don Siegelman, Attorney General of 
Alabama, Robert K. Corbin, Attorney General of Arizona, John Steven 

'Clark, Attorney General of Arkansas, John J. Kelly, Chief State’s Attor-
ney of Connecticut, Charles M. Oberly, Attorney General of Delaware, 
Warren Price III, Attorney General of Hawaii, Jim Jones, Attorney Gen-
eral of Idaho, Neil F. Hartigan, Attorney General of Illinois, Robert T. 
Stephan, Attorney General of Kansas, Frederic J. Cowan, Attorney Gen-
eral of Kentucky, Frank J. Kelley, Attorney General of Michigan, Hubert 
H. Humphrey III, Attorney General of Minnesota, William L. Webster, 
Attorney General of Missouri, Robert M. Spire, Attorney General of Ne-
braska, Lacy H. Thornburg, Attorney General of North Carolina, Anthony 
J. Celebrezze, Jr., Attorney General of Ohio, Dave Frohnmayer, Attorney 
General of Oregon, Travis Medlock, Attorney General of South Carolina, 
Roger A. Tellinghuisen, Attorney General of South Dakota, David L. Wil-
kinson, Attorney General of Utah, Jeffrey Amestoy, Attorney General of 
Vermont, Don Hanaway, Attorney General of Wisconsin, and Joseph B. 
Meyer, Attorney General of Wyoming; and for the Airborne Law Enforce-
ment Association, Inc., by Ellen M. Condon and Paul J. Marino.

Briefs of amici curiae urging affirmance were filed for the American 
Civil Liberties Union et al. by Kent L. Richland, Pamela Victorine, John 
A. Powell, Steve R. Shapiro, Paul Hoffman, Joan W. Howarth, and 
James K. Green; for Community Outreach to Vietnam Era Returnees, 
Inc., by Deborah C. Wyatt; and for the National Association of Criminal 
Defense Lawyers by Milton Hirsch.

Ronald M. Sinoway filed a brief for the California Attorneys for Crimi-
nal Justice et al. as amici curiae.
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in a residential backyard from the vantage point of a helicop-
ter located 400 feet above the greenhouse constitutes a 
‘search’ for which a warrant is required under the Fourth 
Amendment and Article I, § 12 of the Florida Constitution.” 
511 So. 2d 282 (1987). The court answered the question in 
the affirmative, and we granted the State’s petition for cer-
tiorari challenging that conclusion. 484 U. S. 1058 (1988).1

Respondent Riley lived in a mobile home located on five 
acres of rural property. A greenhouse was located 10 to 20 
feet behind the mobile home. Two sides of the greenhouse 
were enclosed. The other two sides were not enclosed but 
the contents of the greenhouse were obscured from view 
from surrounding property by trees, shrubs, and the mobile 
home. The greenhouse was covered by corrugated roofing 
panels, some translucent and some opaque. At the time rel-
evant to this case, two of the panels, amounting to approxi-
mately 10% of the roof area, were missing. A wire fence 
surrounded the mobile home and the greenhouse, and the 
property was posted with a “DO NOT ENTER” sign.

This case originated with an anonymous tip to the Pasco 
County Sheriff’s office that marijuana was being grown on re-
spondent’s property. When an investigating officer discov-
ered that he could not see the contents of the greenhouse 
from the road, he circled twice over respondent’s property in 
a helicopter at the height of 400 feet. With his naked eye, he 
was able to see through the openings in the roof and one or 
more of the open sides of the greenhouse and to identify what 
he thought was marijuana growing in the structure. A war-

1 The Florida Supreme Court mentioned the State Constitution in posing 
the question, once in the course of its opinion, and again in finally conclud-
ing that the search violated the Fourth Amendment and the State Con-
stitution. The bulk of the discussion, however, focused exclusively on fed-
eral cases dealing with the Fourth Amendment, and there being no 
indication that the decision “clearly and expressly ... is alternatively 
based on bona fide separate, adequate, and independent grounds,” we have 
jurisdiction. Michigan v. Long, 463 U. S. 1032, 1041 (1983).
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rant was obtained based on these observations, and the ensu-
ing search revealed marijuana growing in the greenhouse. 
Respondent was charged with possession of marijuana under 
Florida law. The trial court granted his motion to suppress; 
the Florida Court of Appeals reversed but certified the case 
to the Florida Supreme Court, which quashed the decision of 
the Court of Appeals and reinstated the trial court’s suppres-
sion order.

We agree with the State’s submission that our decision in 
California v. Ciraolo, 476 U. S. 207 (1986), controls this 
case. There, acting on a tip, the police inspected the back-
yard of a particular house while flying in a fixed-wing aircraft 
at 1,000 feet. With the naked eye the officers saw what they 
concluded was marijuana growing in the yard. A search 
warrant was obtained on the strength of this airborne inspec-
tion, and marijuana plants were found. The trial court re-
fused to suppress this evidence, but a state appellate court 
held that the inspection violated the Fourth and Fourteenth 
Amendments to the United States Constitution, and that the 
warrant was therefore invalid. We in turn reversed, holding 
that the inspection was not a search subject to the Fourth 
Amendment. We recognized that the yard was within the 
curtilage of the house, that a fence shielded the yard from ob-
servation from the street, and that the occupant had a subjec-
tive expectation of privacy. We held, however, that such an 
expectation was not reasonable and not one “that society is 
prepared to honor.” Id., at 214. Our reasoning was that 
the home and its curtilage are not necessarily protected from 
inspection that involves no physical invasion. “ ‘What a per-
son knowingly exposes to the public, even in his own home or 
office, is not a subject of Fourth Amendment protection.’” 
Id., at 213, quoting Katz v. United States, 389 U. S. 347, 351 
(1967). As a general proposition, the police may see what 
may be seen “from a public vantage point where [they have] a 
right to be,” 476 U. S., at 213. Thus the police, like the pub-
lic, would have been free to inspect the backyard garden from 
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the street if their view had been unobstructed. They were 
likewise free to inspect the yard from the vantage point of an 
aircraft flying in the navigable airspace as this plane was. 
“In an age where private and commercial flight in the public 
airways is routine, it is unreasonable for respondent to ex-
pect that his marijuana plants were constitutionally pro-
tected from being observed with the naked eye from an alti-
tude of 1,000 feet. The Fourth Amendment simply does not 
require the police traveling in the public airways at this alti-
tude to obtain a warrant in order to observe what is visible to 
the naked eye.” Id., at 215.

We arrive at the same conclusion in the present case. In 
this case, as in Ciraolo, the property surveyed was within 
the curtilage of respondent’s home. Riley no doubt intended 
and expected that his greenhouse would not be open to public 
inspection, and the precautions he took protected against 
ground-level observation. Because the sides and roof of his 
greenhouse were left partially open, however, what was 
growing in the greenhouse was subject to viewing from the 
air. Under the holding in Ciraolo, Riley could not reason-
ably have expected the contents of his greenhouse to be im-
mune from examination by an officer seated in a fixed-wing 
aircraft flying in navigable airspace at an altitude of 1,000 
feet or, as the Florida Supreme Court seemed to recognize, 
at an altitude of 500 feet, the lower limit of the navigable air-
space for such an aircraft. 511 So. 2d, at 288. Here, the 
inspection was made from a helicopter, but as is the case with 
fixed-wing planes, “private and commercial flight [by helicop-
ter] in the public airways is routine” in this country, Ciraolo, 
supra, at 215, and there is no indication that such flights are 
unheard of in Pasco County, Florida.2 Riley could not rea-

2 The first use of the helicopter by police was in New York in 1947, and 
today every State in the country uses helicopters in police work. As of 
1980, there were 1,500 such aircraft used in police work. E. Brown, The 
Helicopter in Civil Operations 79 (1981). More than 10,000 helicopters, 
both public and private, are registered in the United States. Federal Avi-
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sonably have expected that his greenhouse was protected 
from public or official observation from a helicopter had it 
been flying within the navigable airspace for fixed-wing 
aircraft.

Nor on the facts before us, does it make a difference for 
Fourth Amendment purposes that the helicopter was flying 
at 400 feet when the officer saw what was growing in the 
greenhouse through the partially open roof and sides of the 
structure. We would have a different case if flying at that 
altitude had been contrary to law or regulation. But helicop-
ters are not bound by the lower limits of the navigable air-
space allowed to other aircraft.3 Any member of the public 
could legally have been flying over Riley’s property in a heli-
copter at the altitude of 400 feet and could have observed Ril-
ey’s greenhouse. The police officer did no more. This is not 
to say that an inspection of the curtilage of a house from an 
aircraft will always pass muster under the Fourth Amend-
ment simply because the plane is within the navigable air-
space specified by law. But it is of obvious importance that 
the helicopter in this case was not violating the law, and 
there is nothing in the record or before us to suggest that 
helicopters flying at 400 feet are sufficiently rare in this coun-
try to lend substance to respondent’s claim that he reason-
ably anticipated that his greenhouse would not be subject to

ation Administration, Census of U. S. Civil Aircraft, Calendar Year 1987, 
p. 12. See also 1988 Helicopter Annual 9. And there are an estimated 
31,697 helicopter pilots. Federal Aviation Administration, Statistical 
Handbook of Aviation, Calendar Year 1986, p. 147.

8 While Federal Aviation Administration regulations permit fixed-wing 
aircraft to be operated at an altitude of 1,000 feet while flying over con-
gested areas and at an altitude of 500 feet above the surface in other than 
congested areas, helicopters may be operated at less than the minimums 
for fixed-wing aircraft “if the operation is conducted without hazard to 
persons or property on the surface. In addition, each person operating a 
helicopter shall comply with routes or altitudes specifically prescribed for 
helicopters by the [FAA] Administrator.” 14 CFR §91.79 (1988).
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observation from that altitude. Neither is there any intima-
tion here that the helicopter interfered with respondent’s 
normal use of the greenhouse or of other parts of the curti-
lage. As far as this record reveals, no intimate details con-
nected with the use of the home or curtilage were observed, 
and there was no undue noise, and no wind, dust, or threat of 
injury. In these circumstances, there was no violation of the 
Fourth Amendment.

The judgment of the Florida Supreme Court is accordingly 
reversed.

So ordered.
Justic e  O’Connor , concurring in the judgment.
I concur in the judgment reversing the Supreme Court of 

Florida because I agree that police observation of the green-
house in Riley’s curtilage from a helicopter passing at an 
altitude of 400 feet did not violate an expectation of privacy 
“that society is prepared to recognize as ‘reasonable.’ ” Katz 
v. United States, 389 U. S. 347, 361 (1967) (Harlan, J., con-
curring). I write separately, however, to clarify the stand-
ard I believe follows from California v. Ciraolo, 476 U. S. 
207 (1986). In my view, the plurality’s approach rests the 
scope of Fourth Amendment protection too heavily on com-
pliance with FAA regulations whose purpose is to promote 
air safety, not to protect “[t]he right of the people to be se-
cure in their persons, houses, papers, and effects, against un-
reasonable searches and seizures.” U. S. Const., Arndt. 4.

Ciraolo involved observation of curtilage by officers flying 
in an airplane at an altitude of 1,000 feet. In evaluating 
whether this observation constituted a search for which a 
warrant was required, we acknowledged the importance of 
curtilage in Fourth Amendment doctrine: “The protection 
afforded the curtilage is essentially a protection of families 
and personal privacy in an area intimately linked to the 
home, both physically and psychologically, where privacy ex-
pectations are most heightened.” 476 U. S., at 212-213. 
Although the curtilage is an area to which the private activi-
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ties of the home extend, all police observation of the curtilage 
is not necessarily barred by the Fourth Amendment. As we 
observed: “The Fourth Amendment protection of the home 
has never been extended to require law enforcement officers 
to shield their eyes when passing by a home on public thor-
oughfares.” Id., at 213. In Ciraolo, we likened observation 
from a plane traveling in “public navigable airspace” at 1,000 
feet to observation by police “passing by a home on public 
thoroughfares.” We held that “[i]n an age where private 
and commercial flight in the public airways is routine,” it is 
unreasonable to expect the curtilage to be constitutionally 
protected from aerial observation with the naked eye from an 
altitude of 1,000 feet. Id., at 215.

Ciraolo’s expectation of privacy was unreasonable not be-
cause the airplane was operating where it had a “right to 
be,” but because public air travel at 1,000 feet is a sufficiently 
routine part of modern life that it is unreasonable for persons 
on the ground to expect that their curtilage will not be ob-
served from the air at that altitude. Although “helicopters 
are not bound by the lower limits of the navigable airspace 
allowed to other aircraft,” ante, at 451, there is no reason 
to assume that compliance with FAA regulations alone deter-
mines “‘whether the government’s intrusion infringes upon 
the personal and societal values protected by the Fourth 
Amendment.’” Ciraolo, supra, at 212 (quoting Oliver v. 
United States, 466 U. S. 170, 182-183 (1984)). Because the 
FAA has decided that helicopters can lawfully operate at 
virtually any altitude so long as they pose no safety hazard, 
it does not follow that the expectations of privacy “society 
is prepared to recognize as ‘reasonable’” simply mirror the 
FAA’s safety concerns.

Observations of curtilage from helicopters at very low alti-
tudes are not perfectly analogous to ground-level observa-
tions from public roads or sidewalks. While in both cases 
the police may have a legal right to occupy the physical space 
from which their observations are made, the two situations 
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are not necessarily comparable in terms of whether expecta-
tions of privacy from such vantage points should be consid-
ered reasonable. Public roads, even those less traveled by, 
are clearly demarked public thoroughfares. Individuals who 
seek privacy can take precautions, tailored to the location 
of the road, to avoid disclosing private activities to those 
who pass by. They can build a tall fence, for example, and 
thus ensure private enjoyment of the curtilage without risk-
ing public observation from the road or sidewalk. If they 
do not take such precautions, they cannot reasonably expect 
privacy from public observation. In contrast, even individ-
uals who have taken effective precautions to ensure against 
ground-level observations cannot block off all conceivable 
aerial views of their outdoor patios and yards without en-
tirely giving up their enjoyment of those areas. To require 
individuals to completely cover and enclose their curtilage is 
to demand more than the “precautions customarily taken by 
those seeking privacy.” Rakas v. Illinois, 439 U. S. 128, 
152 (1978) (Powell, J., concurring). The fact that a helicop-
ter could conceivably observe the curtilage at virtually any 
altitude or angle, without violating FAA regulations, does 
not in itself mean that an individual has no reasonable expec-
tation of privacy from such observation.

In determining whether Riley had a reasonable expecta-
tion of privacy from aerial observation, the relevant inquiry 
after Ciraolo is not whether the helicopter was where it 
had a right to be under FAA regulations. Rather, consist-
ent with Katz, we must ask whether the helicopter was in the 
public airways at an altitude at which members of the public 
travel with sufficient regularity that Riley’s expectation of 
privacy from aerial observation was not “one that society is 
prepared to recognize as ‘reasonable.’” Katz, supra, at 361. 
Thus, in determining “‘whether the government’s intrusion 
infringes upon the personal and societal values protected by 
the Fourth Amendment,’” Ciraolo, supra, at 212 (quoting 
Oliver, supra, at 182-183), it is not conclusive to observe, 
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as the plurality does, that “[a]ny member of the public could 
legally have been flying over Riley’s property in a helicopter 
at the altitude of 400 feet and could have observed Riley’s 
greenhouse.” Ante, at 451. Nor is it conclusive that police 
helicopters may often fly at 400 feet. If the public rarely, 
if ever, travels overhead at such altitudes, the observation 
cannot be said to be from a vantage point generally used 
by the public and Riley cannot be said to have “knowingly 
expose[d]” his greenhouse to public view. However, if the 
public can generally be expected to travel over residential 
backyards at an altitude of 400 feet, Riley cannot reasonably 
expect his curtilage to be free from such aerial observation.

In my view, the defendant must bear the burden of proving 
that his expectation of privacy was a reasonable one, and 
thus that a “search” within the meaning of the Fourth 
Amendment even took place. Cf. Jones v. United States, 
362 U. S. 257, 261 (1960) (“Ordinarily, then, it is entirely 
proper to require of one who seeks to challenge the legality of 
a search as the basis for suppressing relevant evidence that 
he allege, and if the allegation be disputed that he establish, 
that he himself was the victim of an invasion of privacy”); 
Nardone v. United States, 308 U. S. 338, 341 (1939).

Because there is reason to believe that there is consider-
able public use of airspace at altitudes of 400 feet and above, 
and because Riley introduced no evidence to the contrary 
before the Florida courts, I conclude that Riley’s expectation 
that his curtilage was protected from naked-eye aerial ob-
servation from that altitude was not a reasonable one. How-
ever, public use of altitudes lower than that—particularly 
public observations from helicopters circling over the cur-
tilage of a home—may be sufficiently rare that police sur-
veillance from such altitudes would violate reasonable expec-
tations of privacy, despite compliance with FAA air safety 
regulations.
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Justi ce  Brennan , with whom Justi ce  Marshal l  and 
Justic e  Stev ens  join, dissenting.

The Court holds today that police officers need not obtain a 
warrant based on probable cause before circling in a helicop-
ter 400 feet above a home in order to investigate what is tak-
ing place behind the walls of the curtilage. I cannot agree 
that the Fourth Amendment to the Constitution, which safe-
guards “[t]he right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches 
and seizures,” tolerates such an intrusion on privacy and per-
sonal security.

I
The opinion for a plurality of the Court reads almost as if 

Katz v. United States, 389 U. S. 347 (1967), had never been 
decided. Notwithstanding the disclaimers of its final para-
graph, the opinion relies almost exclusively on the fact that 
the police officer conducted his surveillance from a vantage 
point where, under applicable Federal Aviation Administra-
tion regulations, he had a legal right to be. Katz teaches, 
however, that the relevant inquiry is whether the police sur-
veillance “violated the privacy upon which [the defendant] 
justifiably relied,” id., at 353—or, as Justice Harlan put it, 
whether the police violated an “expectation of privacy . . . 
that society is prepared to recognize as ‘reasonable.’” Id., 
at 361 (concurring opinion). The result of that inquiry in any 
given case depends ultimately on the judgment “whether, if 
the particular form of surveillance practiced by the police is 
permitted to go unregulated by constitutional restraints, the 
amount of privacy and freedom remaining to citizens would 
be diminished to a compass inconsistent with the aims of a 
free and open society.” Amsterdam, Perspectives on the 
Fourth Amendment, 58 Minn. L. Rev. 349, 403 (1974); see 
also 1 W. LaFave, Search and Seizure §2.1(d), pp. 310-314 
(2d ed. 1987).

The plurality undertakes no inquiry into whether low-level 
helicopter surveillance by the police of activities in an en-
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closed backyard is consistent with the “aims of a free and 
open society.” Instead, it summarily concludes that Riley’s 
expectation of privacy was unreasonable because “[a]ny 
member of the public could legally have been flying over Ril-
ey’s property in a helicopter at the altitude of 400 feet and 
could have observed Riley’s greenhouse.” Ante, at 451. 
This observation is, in turn, based solely on the fact that the 
police helicopter was within the airspace within which such 
craft are allowed by federal safety regulations to fly.

I agree, of course, that “[w]hat a person knowingly ex-
poses to the public ... is not a subject of Fourth Amendment 
protection.” Katz, supra, at 351. But I cannot agree that 
one “knowingly exposes [an area] to the public” solely be-
cause a helicopter may legally fly above it. Under the plu-
rality’s exceedingly grudging Fourth Amendment theory, 
the expectation of privacy is defeated if a single member of 
the public could conceivably position herself to see into the 
area in question without doing anything illegal. It is de-
feated whatever the difficulty a person would have in so po-
sitioning herself, and however infrequently anyone would in 
fact do so. In taking this view the plurality ignores the very 
essence of Katz. The reason why there is no reasonable 
expectation of privacy in an area that is exposed to the public 
is that little diminution in “the amount of privacy and free-
dom remaining to citizens” will result from police surveillance 
of something that any passerby readily sees. To pretend, as 
the plurality opinion does, that the same is true when the po-
lice use a helicopter to peer over high fences is, at best, dis-
ingenuous. Notwithstanding the plurality’s statistics about 
the number of helicopters registered in this country, can it 
seriously be questioned that Riley enjoyed virtually complete 
privacy in his backyard greenhouse, and that that privacy 
was invaded solely by police helicopter surveillance? Is the 
theoretical possibility that any member of the public (with 
sufficient means) could also have hired a helicopter and 
looked over Riley’s fence of any relevance at all in determin-
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ing whether Riley suffered a serious loss of privacy and per-
sonal security through the police action?

In California v. Ciraolo, 476 U. S. 207 (1986), we held that 
whatever might be observed from the window of an airplane 
flying at 1,000 feet could be deemed unprotected by any rea-
sonable expectation of privacy. That decision was based on 
the belief that airplane traffic at that altitude was sufficiently 
common that no expectation of privacy could inure in any-
thing on the ground observable with the naked eye from so 
high. Indeed, we compared those airways to “public thor-
oughfares,” and made the obvious point that police officers 
passing by a home on such thoroughfares were not required 
by the Fourth Amendment to “shield their eyes.” Id., at 
213. Seizing on a reference in Ciraolo to the fact that the 
police officer was in a position “where he ha[d] a right to be,” 
ibid., today’s plurality professes to find this case indistin-
guishable because FAA regulations do not impose a minimum 
altitude requirement on helicopter traffic; thus, the officer in 
this case too made his observations from a vantage point 
where he had a right to be.1

It is a curious notion that the reach of the Fourth Amend-
ment can be so largely defined by administrative regulations 
issued for purposes of flight safety.1 2 It is more curious still 

1 What the plurality now states as a firm rule of Fourth Amendment ju-
risprudence appeared in Ciraolo, 476 U. S., at 213, as a passing comment: 
“Nor does the mere fact that an individual has taken measures to restrict 
some views of his activities preclude an officer’s observations from a public 
vantage point where he has a right to be and which renders the activities 
clearly visible. E. g., United States v. Knotts, 460 U. S. 276, 282 (1983).” 
This rule for determining the constitutionality of aerial surveillance thus 
derives ultimately from Knotts, a case in which the police officers’ feet 
were firmly planted on the ground. What is remarkable is not that one 
case builds on another, of course, but rather that a principle based on ter-
restrial observation was applied to airborne surveillance without any con-
sideration whether that made a difference.

2 The plurality’s use of the FAA regulations as a means for determining 
whether Riley enjoyed a reasonable expectation of privacy produces an in-
credible result. Fixed-wing aircraft may not be operated below 500 feet
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that the plurality relies to such an extent on the legality of 
the officer’s act, when we have consistently refused to equate 
police violation of the law with infringement of the Fourth 
Amendment.* 3 But the plurality’s willingness to end its in-
quiry when it finds that the officer was in a position he had a 
right to be in is misguided for an even more fundamental rea-
son. Finding determinative the fact that the officer was 
where he had a right to be is, at bottom, an attempt to analo-
gize surveillance from a helicopter to surveillance by a police 
officer standing on a public road and viewing evidence of 
crime through an open window or a gap in a fence. In such a 
situation, the occupant of the home may be said to lack any 

(1,000 feet over congested areas), while helicopters may be operated below 
those levels. See ante, at 451, n. 3. Therefore, whether Riley’s expecta-
tion of privacy is reasonable turns on whether the police officer at 400 feet 
above his curtilage is seated in an airplane or a helicopter. This cannot be 
the law.

3 In Oliver v. United States, 466 U. S. 170 (1984), for example, we held 
that police officers who trespassed upon posted and fenced private land did 
not violate the Fourth Amendment, despite the fact that their action was 
subject to criminal sanctions. We noted that the interests vindicated by 
the Fourth Amendment were not identical with those served by the com-
mon law of trespass. See id., at 183-184, and n. 15; see also Hester v. 
United States, 265 U. S. 57 (1924) (trespass in “open fields” does not vio-
late the Fourth Amendment). In Olmstead v. United States, 277 U. S. 
438, 466-469 (1928), the illegality under state law of a wiretap that yielded 
the disputed evidence was deemed irrelevant to its admissibility. And of 
course Katz v. United States, 389 U. S. 347 (1967), which overruled 
Olmstead, made plain that the question whether or not the disputed evi-
dence had been procured by means of a trespass was irrelevant. Re-
cently, in Dow Chemical Co. v. United States, 476 U. S. 227, 239, n. 6 
(1986), we declined to consider trade-secret laws indicative of a reasonable 
expectation of privacy. Our precedent thus points not toward the position 
adopted by the plurality opinion, but rather toward the view on this matter 
expressed some years ago by the Oregon Court of Appeals: “We . . . find 
little attraction in the idea of using FAA regulations because they were not 
formulated for the purpose of defining the reasonableness of citizens’ 
expectations of privacy. They were designed to promote air safety.” 
State v. Davis, 51 Ore. App. 827, 831, 627 P. 2d 492, 494 (1981).
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reasonable expectation of privacy in what can be seen from 
that road—even if, in fact, people rarely pass that way.

The police officer positioned 400 feet above Riley’s back-
yard was not, however, standing on a public road. The van-
tage point he enjoyed was not one any citizen could readily 
share. His ability to see over Riley’s fence depended on his 
use of a very expensive and sophisticated piece of machinery 
to which few ordinary citizens have access. In such circum-
stances it makes no more sense to rely on the legality of the 
officer’s position in the skies than it would to judge the 
constitutionality of the wiretap in Katz by the legality of the 
officer’s position outside the telephone booth. The simple 
inquiry whether the police officer had the legal right to be in 
the position from which he made his observations cannot suf-
fice, for we cannot assume that Riley’s curtilage was so open 
to the observations of passersby in the skies that he retained 
little privacy or personal security to be lost to police surveil-
lance. The question before us must be not whether the po-
lice were where they had a right to be, but whether public 
observation of Riley’s curtilage was so commonplace that 
Riley’s expectation of privacy in his backyard could not be 
considered reasonable. To say that an invasion of Riley’s pri-
vacy from the skies was not impossible is most emphatically 
not the same as saying that his expectation of privacy within 
his enclosed curtilage was not “one that society is prepared to 
recognize as ‘reasonable.’” Katz, 389 U. S., at 361 (Harlan,
J., concurring).4 While, as we held in Ciraolo, air traffic at 
elevations of 1,000 feet or more may be so common that what-
ever could be seen with the naked eye from that elevation is 
unprotected by the Fourth Amendment, it is a large step 
from there to say that the Amendment offers no protection 
against low-level helicopter surveillance of enclosed curtilage 

4Cf. California v. Greenwood, 486 U. S. 35, 54 (1988) (Bre nn an , J., 
dissenting) (“The mere possibility that unwelcome meddlers might open 
and rummage through the containers does not negate the expectation of 
privacy in their contents . . .”).
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areas. To take this step is error enough. That the plurality 
does so with little analysis beyond its determination that 
the police complied with FAA regulations is particularly 
unfortunate.

II
Equally disconcerting is the lack of any meaningful limit to 

the plurality’s holding. It is worth reiterating that the FAA 
regulations the plurality relies on as establishing that the of-
ficer was where he had a right to be set no minimum flight 
altitude for helicopters. It is difficult, therefore, to see 
what, if any, helicopter surveillance would run afoul of the 
plurality’s rule that there exists no reasonable expectation of 
privacy as long as the helicopter is where it has a right to be.

Only in its final paragraph does the plurality opinion sug-
gest that there might be some limits to police helicopter sur-
veillance beyond those imposed by FAA regulations:

“Neither is there any intimation here that the helicopter 
interfered with respondent’s normal use of the green-
house or of other parts of the curtilage. As far as this 
record reveals, no intimate details connected with the 
use of the home or curtilage were observed, and there 
was no undue noise, and no wind, dust, or threat of in-
jury. In these circumstances, there was no violation of 
the Fourth Amendment.” Ante, at 452.5

I will deal with the “intimate details” below. For the rest, 
one wonders what the plurality believes the purpose of the 
Fourth Amendment to be. If through noise, wind, dust, and 
threat of injury from helicopters the State “interfered with 
respondent’s normal use of the greenhouse or of other parts 

6 Without actually stating that it makes any difference, the plurality 
also notes that “there is nothing in the record or before us to suggest” that 
helicopter traffic at the 400-foot level is so rare as to justify Riley’s expec-
tation of privacy. Ante, at 451. The absence of anything “in the record 
or before us” to suggest the opposite, however, seems not to give the plu-
rality pause. It appears, therefore, that it is the FAA regulations rather 
than any empirical inquiry that is determinative.
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of the curtilage,” Riley might have a cause of action in in-
verse condemnation, but that is not what the Fourth Amend-
ment is all about. Nowhere is this better stated than in Jus -
tice  White ’s  opinion for the Court in Camara v. Municipal 
Court, 387 U. S. 523, 528 (1967): “The basic purpose of this 
Amendment, as recognized in countless decisions of this 
Court, is to safeguard the privacy and security of individuals 
against arbitrary invasions by governmental officials.” See 
also Marshall v. Barlow's, Inc., 436 U. S. 307, 312 (1978) 
(same); Schmerber v. California, 384 U. S. 757, 767 (1966) 
(“The overriding function of the Fourth Amendment is to 
protect personal privacy and dignity against unwarranted in-
trusion by the State”); Wolf v. Colorado, 338 U. S. 25, 27 
(1949) (“The security of one’s privacy against arbitrary intru-
sion by the police ... is at the core of the Fourth Amend-
ment . . .”), overruled on other grounds, Mapp n . Ohio, 367
U. S. 643 (1961); Boyd v. United States, 116 U. S. 616, 630 
(1886) (“It is not the breaking of his doors, and the rummag-
ing of his drawers, that constitutes the essence of the offence; 
but it is the invasion of his indefeasible right of personal secu-
rity . . .”).

If indeed the purpose of the restraints imposed by the 
Fourth Amendment is to “safeguard the privacy and security 
of individuals,” then it is puzzling why it should be the heli-
copter’s noise, wind, and dust that provides the measure of 
whether this constitutional safeguard has been infringed. 
Imagine a helicopter capable of hovering just above an en-
closed courtyard or patio without generating any noise, wind, 
or dust at all—and, for good measure, without posing any 
threat of injury. Suppose the police employed this miracu-
lous tool to discover not only what crops people were growing 
in their greenhouses, but also what books they were reading 
and who their dinner guests were. Suppose, finally, that the 
FAA regulations remained unchanged, so that the police 
were undeniably “where they had a right to be.” Would to-
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day’s plurality continue to assert that “[t]he right of the peo-
ple to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures” was not in-
fringed by such surveillance? Yet that is the logical conse-
quence of the plurality’s rule that, so long as the police are 
where they have a right to be under air traffic regulations, 
the Fourth Amendment is offended only if the aerial surveil-
lance interferes with the use of the backyard as a garden 
spot. Nor is there anything in the plurality’s opinion to sug-
gest that any different rule would apply were the police look-
ing from their helicopter, not into the open curtilage, but 
through an open window into a room viewable only from the 
air.

Ill
Perhaps the most remarkable passage in the plurality opin-

ion is its suggestion that the case might be a different one had 
any “intimate details connected with the use of the home or 
curtilage [been] observed.” Ante, at 452. What, one won-
ders, is meant by “intimate details”? If the police had ob-
served Riley embracing his wife in the backyard greenhouse, 
would we then say that his reasonable expectation of privacy 
had been infringed? Where in the Fourth Amendment or in 
our cases is there any warrant for imposing a requirement 
that the activity observed must be “intimate” in order to be 
protected by the Constitution?

It is difficult to avoid the conclusion that the plurality has 
allowed its analysis of Riley’s expectation of privacy to be col-
ored by its distaste for the activity in which he was engaged. 
It is indeed easy to forget, especially in view of current con-
cern over drug trafficking, that the scope of the Fourth 
Amendment’s protection does not turn on whether the activ-
ity disclosed by a search is illegal or innocuous. But we dis-
miss this as a “drug case” only at the peril of our own liber-
ties. Justice Frankfurter once noted that “[i]t is a fair 
summary of history to say that the safeguards of liberty have 
frequently been forged in controversies involving not very 
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nice people,” United States v. Rabinowitz, 339 U. S. 56, 69 
(1950) (dissenting opinion), and nowhere is this observation 
more apt than in the area of the Fourth Amendment, whose 
words have necessarily been given meaning largely through 
decisions suppressing evidence of criminal activity. The 
principle enunciated in this case determines what limits the 
Fourth Amendment imposes on aerial surveillance of any 
person, for any reason. If the Constitution does not protect 
Riley’s marijuana garden against such surveillance, it is hard 
to see how it will prohibit the government from aerial spying 
on the activities of a law-abiding citizen on her fully enclosed 
outdoor patio. As Professor Amsterdam has eloquently 
written: “The question is not whether you or I must draw 
the blinds before we commit a crime. It is whether you 
and I must discipline ourselves to draw the blinds every 
time we enter a room, under pain of surveillance if we do 
not.” 58 Minn. L. Rev., at 403.6

IV
I find little to disagree with in Just ice  O’Connor ’s  

concurrence, apart from its closing paragraphs. A major-
ity of the Court thus agrees that the fundamental inquiry 
is not whether the police were where they had a right to 
be under FAA regulations, but rather whether Riley’s expec-
tation of privacy was rendered illusory by the extent of 

6 See also United States v. White, 401 U. S. 745, 789-790 (1971) (Har-
lan, J., dissenting):
“By casting its ‘risk analysis’ solely in terms of the expectations and risks 
that ‘wrongdoers’ or ‘one contemplating illegal activities’ ought to bear, the 
plurality opinion, I think, misses the mark entirely. . . . The interest 
[protected by the Fourth Amendment] is the expectation of the ordinary 
citizen, who has never engaged in illegal conduct in his life, that he may 
carry on his private discourse freely, openly, and spontaneously .... In-
terposition of a warrant requirement is designed not to shield ‘wrongdo-
ers,’ but to secure a measure of privacy and a sense of personal security 
throughout our society.”
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public observation of his backyard from aerial traffic at 400 
feet.

What separates me from Justi ce  O’Connor  is essentially 
an empirical matter concerning the extent of public use of 
the airspace at that altitude, together with the question of 
how to resolve that issue. I do not think the constitutional 
claim should fail simply because “there is reason to believe” 
that there is “considerable” public flying this close to earth 
or because Riley “introduced no evidence to the contrary be-
fore the Florida courts.” Ante, at 455 (O’Connor , J., con-
curring in judgment). I should think that this might be an 
apt occasion for the application of Professor Davis’ distinction 
between “adjudicative” and “legislative” facts. See Davis, 
An Approach to Problems of Evidence in the Administrative 
Process, 55 Harv. L. Rev. 364, 402-410 (1942); see also Advi-
sory Committee’s Notes on Fed. Rule Evid. 201, 28 U. S. C. 
App., pp. 683-684. If so, I think we could take judicial no-
tice that, while there may be an occasional privately owned 
helicopter that flies over populated areas at an altitude of 400 
feet, such flights are a rarity and are almost entirely limited 
to approaching or leaving airports or to reporting traffic con-
gestion near major roadways. And, as the concurrence 
agrees, ante, at 455, the extent of police surveillance traffic 
cannot serve as a bootstrap to demonstrate public use of the 
airspace.

If, however, we are to resolve the issue by considering 
whether the appropriate party carried its burden of proof, I 
again think that Riley must prevail. Because the State has 
greater access to information concerning customary flight 
patterns and because the coercive power of the State ought 
not be brought to bear in cases in which it is unclear whether 
the prosecution is a product of an unconstitutional, warrant-
less search, cf. Bumper n . North Carolina, 391 U. S. 543, 
548 (1968) (prosecutor has burden of proving consent to 
search), the burden of proof properly rests with the State and 
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not with the individual defendant. The State quite clearly 
has not carried this burden.7

V
The issue in this case is, ultimately, “how tightly the fourth 

amendment permits people to be driven back into the re-
cesses of their lives by the risk of surveillance.” Amster-
dam, supra, at 402. The Court today approves warrantless 
helicopter surveillance from an altitude of 400 feet. While 
Justic e O’Connor ’s opinion gives reason to hope that this 
altitude may constitute a lower limit, I find considerable 
cause for concern in the fact that a plurality of four Justices 
would remove virtually all constitutional barriers to police 
surveillance from the vantage point of helicopters. The 
Fourth Amendment demands that we temper our efforts to 
apprehend criminals with a concern for the impact on our fun-
damental liberties of the methods we use. I hope it will be a 
matter of concern to my colleagues that the police surveil-
lance methods they would sanction were among those de-
scribed 40 years ago in George Orwell’s dread vision of life in 
the 1980’s:

“The black-mustachio’d face gazed down from every 
commanding comer. There was one on the house front 
immediately opposite. Big  Brothe r  Is Watching  
You, the caption said .... In the far distance a heli-
copter skimmed down between the roofs, hovered for an 
instant like a bluebottle, and darted away again with a 
curving flight. It was the Police Patrol, snooping into 
people’s windows.” Nineteen Eighty-Four 4 (1949).

7 The issue in Jones v. United States, 362 U. S. 257, 261 (1960), cited by 
Jus tic e O’Conn or , was whether the defendant had standing to raise a 
Fourth Amendment challenge. While I would agree that the burden of 
alleging and proving facts necessary to show standing could ordinarily be 
placed on the defendant, I fail to see how that determination has any rele-
vance to the question where the burden should lie on the merits of the 
Fourth Amendment claim.
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Who can read this passage without a shudder, and without 
the instinctive reaction that it depicts life in some country 
other than ours? I respectfully dissent.

Justic e  Blackm un , dissenting.
The question before the Court is whether the helicopter 

surveillance over Riley’s property constituted a “search” 
within the meaning of the Fourth Amendment. Like Jus -
tice  Brenn an , Justic e Marshall , Justice  Steve ns , 
and Justi ce  O’Connor , I believe that answering this ques-
tion depends upon whether Riley has a “reasonable expecta-
tion of privacy” that no such surveillance would occur, and 
does not depend upon the fact that the helicopter was flying 
at a lawful altitude under FAA regulations. A majority of 
this Court thus agrees to at least this much.

The inquiry then becomes how to determine whether Ril-
ey’s expectation was a reasonable one. Justic e  Brenna n , 
the two Justices who have joined him, and Justic e O’Con -
nor  all believe that the reasonableness of Riley’s expectation 
depends, in large measure, on the frequency of nonpolice 
helicopter flights at an altitude of 400 feet. Again, I agree.

How is this factual issue to be decided? Justic e Bren -
nan  suggests that we may resolve it ourselves without 
any evidence in the record on this point. I am wary of this 
approach. While I, too, suspect that for most American 
communities it is a rare event when nonpolice helicopters fly 
over one’s curtilage at an altitude of 400 feet, I am not 
convinced that we should establish a per se rule for the entire 
Nation based on judicial suspicion alone. See Coffin, Judicial 
Balancing, 63 N. Y. U. L. Rev. 16, 37 (1988).

But we need not abandon our judicial intuition entirely. 
The opinions of both Justi ce  Brenn an  and Justice  O’Con -
nor , by their use of “cf.” citations, implicitly recognize that 
none of our prior decisions tells us who has the burden of 
proving whether Riley’s expectation of privacy was reason-
able. In the absence of precedent on the point, it is appro-
priate for us to take into account our estimation of the 
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frequency of nonpolice helicopter flights. See 4 W. LaFave, 
Search and Seizure § 11.2(b), p. 228 (2d ed. 1987) (burdens of 
proof relevant to Fourth Amendment issues may be based on 
a judicial estimate of the probabilities involved). Thus, be-
cause I believe that private helicopters rarely fly over curti-
lages at an altitude of 400 feet, I would impose upon the pros-
ecution the burden of proving contrary facts necessary to 
show that Riley lacked a reasonable expectation of privacy. 
Indeed, I would establish this burden of proof for any helicop-
ter surveillance case in which the flight occurred below 1,000 
feet — in other words, for any aerial surveillance case not gov-
erned by the Court’s decision in California v. Ciraolo, 476 
U. S. 207 (1986).

In this case, the prosecution did not meet this burden of 
proof, as Justic e  Brenn an  notes. This failure should com-
pel a finding that a Fourth Amendment search occurred. 
But because our prior cases gave the parties little guidance 
on the burden of proof issue, I would remand this case to 
allow the prosecution an opportunity to meet this burden.

The order of this Court, however, is not to remand the case 
in this manner. Rather, because Justi ce  O’Connor  would 
impose the burden of proof on Riley and because she would 
not allow Riley an opportunity to meet this burden, she joins 
the plurality’s view that no Fourth Amendment search oc-
curred. The judgment of the Court, therefore, is to reverse 
outright on the Fourth Amendment issue. Accordingly, for 
the reasons set forth above, I respectfully dissent.
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CITY OF RICHMOND v. J. A. CROSON CO.

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT

No. 87-998. Argued October 5, 1988—Decided January 23, 1989

Appellant city adopted a Minority Business Utilization Plan (Plan) requir-
ing prime contractors awarded city construction contracts to subcontract 
at least 30% of the dollar amount of each contract to one or more “Minor-
ity Business Enterprises” (MBE’s), which the Plan defined to include a 
business from anywhere in the country at least 51% of which is owned 
and controlled by black, Spanish-speaking, Oriental, Indian, Eskimo, or 
Aleut citizens. Although the Plan declared that it was “remedial” in na-
ture, it was adopted after a public hearing at which no direct evidence 
was presented that the city had discriminated on the basis of race in 
letting contracts or that its prime contractors had discriminated against 
minority subcontractors. The evidence that was introduced included: a 
statistical study indicating that, although the city’s population was 50% 
black, only 0.67% of its prime construction contracts had been awarded 
to minority businesses in recent years; figures establishing that a variety 
of local contractors’ associations had virtually no MBE members; the 
city’s counsel’s conclusion that the Plan was constitutional under Fulli- 
love v. Klutznick, 448 U. S. 448; and the statements of Plan proponents 
indicating that there had been widespread racial discrimination in the 
local, state, and national construction industries. Pursuant to the Plan, 
the city adopted rules requiring individualized consideration of each 
bid or request for a waiver of the 30% set-aside, and providing that a 
waiver could be granted only upon proof that sufficient qualified MBE’s 
were unavailable or unwilling to participate. After appellee construc-
tion company, the sole bidder on a city contract, was denied a waiver and 
lost its contract, it brought suit under 42 U. S. C. § 1983, alleging that 
the Plan was unconstitutional under the Fourteenth Amendment’s Equal 
Protection Clause. The Federal District Court upheld the Plan in all 
respects, and the Court of Appeals affirmed, applying a test derived 
from the principal opinion in Fullilove, supra, which accorded great def-
erence to Congress’ findings of past societal discrimination in holding 
that a 10% minority set-aside for certain federal construction grants did 
not violate the equal protection component of the Fifth Amendment. 
However, on appellee’s petition for certiorari in this case, this Court 
vacated and remanded for further consideration in light of its interven-
ing decision in Wygant v. Jackson Board of Education, 476 U. S. 267, in 
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which the plurality applied a strict scrutiny standard in holding that a 
race-based layoff program agreed to by a school board and the local 
teachers’ union violated the Fourteenth Amendment’s Equal Protection 
Clause. On remand, the Court of Appeals held that the city’s Plan vio-
lated both prongs of strict scrutiny, in that (1) the Plan was not justified 
by a compelling governmental interest, since the record revealed no 
prior discrimination by the city itself in awarding contracts, and (2) 
the 30% set-aside was not narrowly tailored to accomplish a remedial 
purpose.

Held: The judgment is affirmed.
822 F. 2d 1355, affirmed.

Jus tic e O’Con no r  delivered the opinion of the Court with respect to 
Parts I, III-B, and IV, concluding that:

1. The city has failed to demonstrate a compelling governmental inter-
est justifying the Plan, since the factual predicate supporting the Plan 
does not establish the type of identified past discrimination in the city’s 
construction industry that would authorize race-based relief under the 
Fourteenth Amendment’s Equal Protection Clause. Pp. 498-506.

(a) A generalized assertion that there has been past discrimination 
in the entire construction industry cannot justify the use of an unyielding 
racial quota, since it provides no guidance for the city’s legislative body 
to determine the precise scope of the injury it seeks to remedy and would 
allow race-based decisionmaking essentially limitless in scope and dura-
tion. The city’s argument that it is attempting to remedy various forms 
of past societal discrimination that are alleged to be responsible for the 
small number of minority entrepreneurs in the local contracting industry 
fails, since the city also lists a host of nonracial factors which would seem 
to face a member of any racial group seeking to establish a new business 
enterprise, such as deficiencies in working capital, inability to meet 
bonding requirements, unfamiliarity with bidding procedures, and dis-
ability caused by an inadequate track record. Pp. 498-499.

(b) None of the “facts” cited by the city or relied on by the District 
Court, singly or together, provide a basis for a prima facie case of a con-
stitutional or statutory violation by anyone in the city’s construction in-
dustry. The fact that the Plan declares itself to be “remedial” is insuffi-
cient, since the mere recitation of a “benign” or legitimate purpose for a 
racial classification is entitled to little or no weight. Similarly, the 
views of Plan proponents as to past and present discrimination in the in-
dustry are highly conclusory and of little probative value. Reliance on 
the disparity between the number of prime contracts awarded to minor-
ity businesses and the city’s minority population is also misplaced, since 
the proper statistical evaluation would compare the percentage of MBE’s
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in the relevant market that are qualified to undertake city subcontract-
ing work with the percentage of total city construction dollars that are 
presently awarded to minority subcontractors, neither of which is known 
to the city. The fact that MBE membership in local contractors’ associa-
tions was extremely low is also not probative absent some link to the 
number of MBE’s eligible for membership, since there are numerous ex-
planations for the dearth of minority participation, including past societal 
discrimination in education and economic opportunities as well as both 
black and white career and entrepreneurial choices. Congress’ finding 
in connection with the set-aside approved in Fullilove that there had 
been nationwide discrimination in the construction industry also has ex-
tremely limited probative value, since, by including a waiver procedure 
in the national program, Congress explicitly recognized that the scope of 
the problem would vary from market area to market area. In any 
event, Congress was acting pursuant to its unique enforcement powers 
under § 5 of the Fourteenth Amendment. Pp. 499-504.

(c) The “evidence” relied upon by Jus tice  Mar sh all ’s dissent— 
the city’s history of school desegregation and numerous congressional re-
ports—does little to define the scope of any injury to minority contrac-
tors in the city or the necessary remedy, and could justify a preference of 
any size or duration. Moreover, Jus tic e Mar sh all ’s suggestion that 
discrimination findings may be “shared” from jurisdiction to jurisdiction 
is unprecedented and contrary to this Court’s decisions. Pp. 504-506.

(d) Since there is absolutely no evidence of past discrimination 
against Spanish-speaking, Oriental, Indian, Eskimo, or Aleut persons in 
any aspect of the city’s construction industry, the Plan’s random inclu-
sion of those groups strongly impugns the city’s claim of remedial moti-
vation. P. 506.

2. The Plan is not narrowly tailored to remedy the effects of prior dis-
crimination, since it entitles a black, Hispanic, or Oriental entrepreneur 
from anywhere in the country to an absolute preference over other citi-
zens based solely on their race. Although many of the barriers to mi-
nority participation in the construction industry relied upon by the city 
to justify the Plan appear to be race neutral, there is no evidence that 
the city considered using alternative, race-neutral means to increase mi-
nority participation in city contracting. Moreover, the Plan’s rigid 30% 
quota rests upon the completely unrealistic assumption that minorities 
will choose to enter construction in lockstep proportion to their represen-
tation in the local population. Unlike the program upheld in Fullilove, 
the Plan’s waiver system focuses upon the availability of MBE’s, and 
does not inquire whether the particular MBE seeking a racial preference 
has suffered from the effects of past discrimination by the city or prime 
contractors. Given the fact that the city must already consider bids and 
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waivers on a case-by-case basis, the city’s only interest in maintaining a 
quota system rather than investigating the need for remedial action in 
particular cases would seem to be simply administrative convenience, 
which, standing alone, cannot justify the use of a suspect classification 
under equal protection strict scrutiny. Pp. 507-508.

Jus tic e O’Con no r , joined by The  Chief  Jus tice  and Ju stic e  
Whit e , concluded in Part II that if the city could identify past dis-
crimination in the local construction industry with the particularity re-
quired by the Equal Protection Clause, it would have the power to adopt 
race-based legislation designed to eradicate the effects of that dis-
crimination. The principal opinion in Fullilove cannot be read to relieve 
the city of the necessity of making the specific findings of discrimination 
required by the Clause, since the congressional finding of past dis-
crimination relied on in that case was made pursuant to Congress’ unique 
power under § 5 of the Amendment to enforce, and therefore to identify 
and redress violations of, the Amendment’s provisions. Conversely, § 1 
of the Amendment, which includes the Equal Protection Clause, is an ex-
plicit constraint upon the power of States and political subdivisions, 
which must undertake any remedial efforts in accordance with the dic-
tates of that section. However, the Court of Appeals erred to the ex-
tent that it followed by rote the Wygant plurality’s ruling that the Equal 
Protection Clause requires a showing of prior discrimination by the gov-
ernmental unit involved, since that ruling was made in the context of a 
race-based policy that affected the particular public employer’s own 
work force, whereas this case involves a state entity which has specific 
state-law authority to address discriminatory practices within local com-
merce under its jurisdiction. Pp. 486-493.

Jus tic e O’Conn or , joined by The  Chief  Jus tice , Jus tic e Wh ite , 
and Jus tic e Ken ne dy , concluded in Parts III-A and V that:

1. Since the Plan denies certain citizens the opportunity to compete 
for a fixed percentage of public contracts based solely on their race, 
Wygant’s strict scrutiny standard of review must be applied, which re-
quires a firm evidentiary basis for concluding that the underrepresenta-
tion of minorities is a product of past discrimination. Application of that 
standard, which is not dependent on the race of those burdened or bene-
fited by the racial classification, assures that the city is pursuing a reme-
dial goal important enough to warrant use of a highly suspect tool and 
that the means chosen “fit” this compelling goal so closely that there is 
little or no possibility that the motive for the classification was illegiti-
mate racial prejudice or stereotype. The relaxed standard of review 
proposed by Jus tic e Mar sh all ’s dissent does not provide a means for 
determining that a racial classification is in fact “designed to further re-
medial goals,” since it accepts the remedial nature of the classification 
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before examination of the factual basis for the classification’s enactment 
and the nexus between its scope and that factual basis. Even if the 
level of equal protection scrutiny could be said to vary according to the 
ability of different groups to defend their interests in the representative 
process, heightened scrutiny would still be appropriate in the circum-
stances of this case, since blacks constitute approximately 50% of the 
city’s population and hold five of nine seats on the City Council, thereby 
raising the concern that the political majority may have acted to disad-
vantage a minority based on unwarranted assumptions or incomplete 
facts. Pp. 493-498.

2. Even in the absence of evidence of discrimination in the local con-
struction industry, the city has at its disposal an array of race-neutral 
devices to increase the accessibility of city contracting opportunities to 
small entrepreneurs of all races who have suffered the effects of past so-
cietal discrimination, including simplification of bidding procedures, re-
laxation of bonding requirements, training, financial aid, elimination or 
modification of formal barriers caused by bureaucratic inertia, and the 
prohibition of discrimination in the provision of credit or bonding by local 
suppliers and banks. Pp. 509-511.

Jus tic e Stev en s , although agreeing that the Plan cannot be justified 
as a remedy for past discrimination, concluded that the Fourteenth 
Amendment does not limit permissible racial classifications to those that 
remedy past wrongs, but requires that race-based governmental deci-
sions be evaluated primarily by studying their probable impact on the 
future. Pp. 511-518.

(a) Disregarding the past history of racial injustice, there is not even 
an arguable basis for suggesting that the race of a subcontractor or con-
tractor on city projects should have any relevance to his or her access to 
the market. Although race is not always irrelevant to sound govern-
mental decisionmaking, the city makes no claim that the public interest in 
the efficient performance of its construction contracts will be served by 
granting a preference to minority-business enterprises. Pp. 512-513.

(b) Legislative bodies such as the city council, which are primarily 
policymaking entities that promulgate rules to govern future conduct, 
raise valid constitutional concerns when they use the political process to 
punish or characterize past conduct of private citizens. Courts, on the 
other hand, are well equipped to identify past wrongdoers and to fashion 
remedies that will create the conditions that presumably would have ex-
isted had no wrong been committed, and should have the same broad dis-
cretion in racial discrimination cases that chancellors enjoy in other areas 
of the law to fashion remedies against persons who have been proved 
guilty of violations of law. Pp. 513-514.
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(c) Rather than engaging in debate over the proper standard of re-
view to apply in affirmative-action litigation, it is more constructive to 
try to identify the characteristics of the advantaged and disadvantaged 
classes that may justify their disparate treatment. Here, instead of 
carefully identifying those characteristics, the city has merely engaged 
in the type of stereotypical analysis that is the hallmark of Equal Protec-
tion Clause violations. The class of persons benefited by the Plan is not 
limited to victims of past discrimination by white contractors in the city, 
but encompasses persons who have never been in business in the city, 
minority contractors who may have themselves been guilty of dis-
crimination against other minority group members, and firms that have 
prospered notwithstanding discriminatory treatment. Similarly, al-
though the Plan unquestionably disadvantages some white contractors 
who are guilty of past discrimination against blacks, it also punishes 
some who discriminated only before it was forbidden by law and some 
who have never discriminated against anyone. Pp. 514-517.

Jus tic e Ken ne dy  concluded that the Fourteenth Amendment ought 
not to be interpreted to reduce a State’s power to eradicate racial dis-
crimination and its effects in both the public and private sectors, or its 
absolute duty to do so where those wrongs were caused intentionally by 
the State itself, except where there is a conflict with federal law or 
where, as here, a state remedy itself violates equal protection. Al-
though a rule striking down all racial preferences which are not neces-
sary remedies to victims of unlawful discrimination would serve impor-
tant structural goals by eliminating the necessity for courts to pass on 
each such preference that is enacted, that rule would be a significant 
break with this Court’s precedents that require a case-by-case test, and 
need not be adopted. Rather, it may be assumed that the principle of 
race neutrality found in the Equal Protection Clause will be vindicated 
by the less absolute strict scrutiny standard, the application of which 
demonstrates that the city’s Plan is not a remedy but is itself an uncon-
stitutional preference. Pp. 518-520.

Jus tic e Sca lia , agreeing that strict scrutiny must be applied to all 
governmental racial classifications, concluded that:

1. The Fourteenth Amendment prohibits state and local governments 
from discriminating on the basis of race in order to undo the effects of 
past discrimination, except in one circumstance: where that is necessary 
to eliminate their own maintenance of a system of unlawful racial classifi-
cation. Moreover, the State’s remedial power in that instance extends 
no further than the scope of the constitutional violation, and does not 
encompass the continuing effects of a discriminatory system once the 
system itself has been eliminated. Pp. 520-525.
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2. The State remains free to undo the effects of past discrimination in 
permissible ways that do not involve classification by race—for example, 
by according a contracting preference to small or new businesses or to 
actual victims of discrimination who can be identified. In the latter in-
stance, the classification would not be based on race but on the fact that 
the victims were wronged. Pp. 526-528.

O’Con no r , J., announced the judgment of the Court and delivered the 
opinion of the Court with respect to Parts I, III-B, and IV, in which Reh n -
quist , C. J., and Whit e , Stev en s , and Ken n ed y , JJ., joined, an opinion 
with respect to Part II, in which Reh n qu ist , C. J., and Whit e , J., joined, 
and an opinion with respect to Parts III-A and V, in which Reh nqu ist , 
C. J., and White  and Ken ne dy , JJ., joined. Stev en s , J., post, p. 511, 
and Ken ne dy , J., post, p. 518, filed opinions concurring in part and concur-
ring in the judgment. Sca lia , J., filed an opinion concurring in the judg-
ment, post, p. 520. Mar sh all , J., filed a dissenting opinion, in which 
Bre nn an  and Blac kmu n , JJ., joined, post, p. 528. Blac kmu n , J., filed a 
dissenting opinion, in which Bre nn an , J., joined, post, p. 561.

John Payton argued the cause for appellant. With him 
on the briefs were Mark S. Hersh, Drew St. J. Cameal, 
Michael L. Sarahan, Michael K. Jackson, and John H. 
Pickering.

Walter H. Ryland argued the cause and filed a brief for 
appellee.*

*Briefs of amici curiae urging reversal were filed for the State of Mary-
land by J. Joseph Curran, Jr., Attorney General, and Charles 0. Monk II, 
Deputy Attorney General; for the State of Michigan by Frank J. Kelley, 
Attorney General, Louis J. Caruso, Solicitor General, and Brent E. Sim-
mons, Assistant Attorney General; for the State of New York et al. by 
Robert Abrams, Attorney General of New York, 0. Peter Sherwood, Solic-
itor General, and Suzanne M. Lynn, Marjorie Fujiki, and Marla Tepper, 
Assistant Attorneys General, John K. Van de Kamp, Attorney General of 
California, Joseph I. Lieberman, Attorney General of Connecticut, Freder-
ick D. Cooke, Corporation Counsel of the District of Columbia, Neil F. 
Hartigan, Attorney General of Illinois, James M. Shannon, Attorney Gen-
eral of Massachusetts, Hubert H. Humphrey III, Attorney General of Min-
nesota, W. Cary Edwards, Attorney General of New Jersey, Anthony J. 
Celebrezze, Jr., Attorney General of Ohio, Dave Frohnmayer, Attorney 
General of Oregon, James E. O’Neil, Attorney General of Rhode Island, T. 
Travis Medlock, Attorney General of South Carolina, Kenneth 0. Eiken- 
berry, Attorney General of Washington, Charles G. Brown, Attorney Gen-
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Justic e  O’Connor  announced the judgment of the Court 
and delivered the opinion of the Court with respect to Parts 
I, III-B, and IV, an opinion with respect to Part II, in which 
The  Chief  Justic e  and Justic e  White  join, and an opinion 
with respect to Parts III-A and V, in which The  Chief  Jus -
tice , Justic e  White , and Justice  Kennedy  join.

In this case, we confront once again the tension between 
the Fourteenth Amendment’s guarantee of equal treatment 
to all citizens, and the use of race-based measures to amelio-

eral of West Virginia, Donald Hanaway, Attorney General of Wisconsin, 
and Joseph B. Meyer, Attorney General of Wyoming; for the Alpha Kappa 
Alpha Sorority et al. by Eva Jefferson Paterson, Robert L. Harris, Judith 
Kurtz, 'William C. McNeill III, and Nathaniel Colley; for the American 
Civil Liberties Union et al. by Edward M. Chen, Steven R. Shapiro, John 
A. Powell, and John Hart Ely; for the city of San Francisco, California, et 
al. by Louise H. Renne and Burk E. Delventhal; for the Lawyer’s Commit-
tee for Civil Rights under Law et al. by Stephen J. Pollak, James R. Bird, 
Paula A. Sweeney, Grover Hankins, Judith L. Lichtman, Conrad K. Har-
per, Stuart J. Land, Norman Redlich, William L. Robinson, Judith A. 
Winston, and Antonia Hernandez; for the Maryland Legislative Black 
Caucus by Koteles Alexander and Bernadette Gartrell; for the Minority 
Business Enterprise Legal Defense and Education Fund, Inc., et al. by 
Anthony W. Robinson, H. Russell Frisby, Jr., and Andrew L. Sandler; 
for the NAACP Legal Defense and Educational Fund, Inc., by Julius L. 
Chambers, Charles Stephen Ralston, Ronald L. Ellis, Eric Schnapper, 
Napoleon B. Williams, Jr., and Clyde E. Murphy; and for the National 
League of Cities et al. by Benna Ruth Solomon and David A. Strauss.

Briefs of amici curiae urging affirmance were filed for the United States 
by Solicitor General Fried, Assistant Attorney General Reynolds, Deputy 
Solicitor General Ayer, Deputy Assistant Attorney General Clegg, Glen 
G. Nager, and David K. Flynn; for the Anti-Defamation League of B’nai 
B’rith by Robert A. Helman, Michele Odorizzi, Daniel M. Harris, Justin 
J. Finger, Jeffrey P. Sinensky, and Jill L. Kahn; for Associated Specialty 
Contractors, Inc., by John A. McGuinn and Gary L. Lieber; for the Equal 
Employment Advisory Council by Robert E. Williams and Douglas S. Mc-
Dowell; for the Mountain States Legal Foundation by Constance E. Brooks; 
for the Pacific Legal Foundation by Ronald A. Zumbrun and John H. Find-
ley; for the Southeastern Legal Foundation, Inc., by G. Stephen Parker; 
and for the Washington Legal Foundation et al. by Daniel J. Popeo and 
Paul D. Kamenar.
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rate the effects of past discrimination on the opportunities 
enjoyed by members of minority groups in our society. In 
Fullilove v. Klutznick, 448 U. S. 448 (1980), we held that 
a congressional program requiring that 10% of certain fed-
eral construction grants be awarded to minority contractors 
did not violate the equal protection principles embodied in 
the Due Process Clause of the Fifth Amendment. Relying 
largely on our decision in Fullilove, some lower federal 
courts have applied a similar standard of review in assessing 
the constitutionality of state and local minority set-aside pro-
visions under the Equal Protection Clause of the Fourteenth 
Amendment. See, e. g., South Florida Chapter, Associated 
General Contractors of America, Inc. v. Metropolitan Dade 
County, 123 F. 2d 846 (CA11), cert, denied, 469 U. S. 871 
(1984); Ohio Contractors Assn. v. Keip, 713 F. 2d 167 (CA6 
1983). Since our decision two Terms ago in Wygant v. Jack- 
son Board of Education, 476 U. S. 267 (1986), the lower fed-
eral courts have attempted to apply its standards in evaluat-
ing the constitutionality of state and local programs which 
allocate a portion of public contracting opportunities exclu-
sively to minority-owned businesses. See, e. g., Michigan 
Road Builders Assn., Inc. v. Milliken, 834 F. 2d 583 (CA6 
1987), appeal docketed, No. 87-1860; Associated General 
Contractors of Cal. v. City and Cty. of San Francisco, 813 F. 
2d 922 (CA9 1987). We noted probable jurisdiction in this 
case to consider the applicability of our decision in Wygant to 
a minority set-aside program adopted by the city of Rich-
mond, Virginia.

I
On April 11, 1983, the Richmond City Council adopted the 

Minority Business Utilization Plan (the Plan). The Plan 
required prime contractors to whom the city awarded con-
struction contracts to subcontract at least 30% of the dollar 
amount of the contract to one or more Minority Business 
Enterprises (MBE’s). Ordinance No. 83-69-59, codified in 
Richmond, Va., City Code, § 12-156(a) (1985). The 30% set-
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aside did not apply to city contracts awarded to minority- 
owned prime contractors. Ibid.

The Plan defined an MBE as “[a] business at least fifty-one 
(51) percent of which is owned and controlled ... by minority 
group members.” §12-23, p. 941. “Minority group mem-
bers” were defined as “[c]itizens of the United States who 
are Blacks, Spanish-speaking, Orientals, Indians, Eskimos, 
or Aleuts.” Ibid. There was no geographic limit to the 
Plan; an otherwise qualified MBE from anywhere in the 
United States could avail itself of the 30% set-aside. The 
Plan declared that it was “remedial” in nature, and enacted 
“for the purpose of promoting wider participation by minority 
business enterprises in the construction of public projects.” 
§ 12-158(a). The Plan expired on June 30, 1988, and was in 
effect for approximately five years. Ibid?

The Plan authorized the Director of the Department of 
General Services to promulgate rules which “shall allow 
waivers in those individual situations where a contractor can 
prove to the satisfaction of the director that the requirements 
herein cannot be achieved.” §12-157. To this end, the 
Director promulgated Contract Clauses, Minority Business 
Utilization Plan (Contract Clauses). Paragraph D of these 
rules provided:

“No partial or complete waiver of the foregoing [30% set- 
aside] requirement shall be granted by the city other 
than in exceptional circumstances. To justify a waiver, 
it must be shown that every feasible attempt has been 
made to comply, and it must be demonstrated that suffi-
cient, relevant, qualified Minority Business Enterprises 
. . . are unavailable or unwilling to participate in the

1 The expiration of the ordinance has not rendered the controversy be-
tween the city and appellee moot. There remains a live controversy be-
tween the parties over whether Richmond’s refusal to award appellee a 
contract pursuant to the ordinance was unlawful and thus entitles appellee 
to damages. See Memphis Light, Gas & Water Div. v. Craft, 436 U. S. 1, 
8-9 (1978).
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contract to enable meeting the 30% MBE goal.” HD, 
Record, Exh. 24, p. 1; see J. A. Croson Co. v. Rich-
mond, 779 F. 2d 181, 197 (CA4 1985) (Croson I).

The Director also promulgated “purchasing procedures” 
to be followed in the letting of city contracts in accordance 
with the Plan. Id., at 194. Bidders on city construction 
contracts were provided with a “Minority Business Utiliza-
tion Plan Commitment Form.” Record, Exh. 24, p. 3. 
Within 10 days of the opening of the bids, the lowest other-
wise responsive bidder was required to submit a commitment 
form naming the MBE’s to be used on the contract and the 
percentage of the total contract price awarded to the minor-
ity firm or firms. The prime contractor’s commitment form 
or request for a waiver of the 30% set-aside was then 
referred to the city Human Relations Commission (HRC).

. The HRC verified that the MBE’s named in the commitment 
form were in fact minority owned, and then either approved 
the commitment form or made a recommendation regarding 
the prime contractor’s request for a partial or complete 
waiver of the 30% set-aside. Croson I, 779 F. 2d, at 196. 
The Director of General Services made the final determina-
tion on compliance with the set-aside provisions or the pro-
priety of granting a waiver. Ibid. His discretion in this re-
gard appears to have been plenary. There was no direct 
administrative appeal from the Director’s denial of a waiver. 
Once a contract had been awarded to another firm a bidder 
denied an award for failure to comply with the MBE require-
ments had a general right of protest under Richmond pro-
curement policies. Richmond, Va., City Code, §12-126(a)
(1985).

The Plan was adopted by the Richmond City Council after 
a public hearing. App. 9-50. Seven members of the public 
spoke to the merits of the ordinance: five were in opposition, 
two in favor. Proponents of the set-aside provision relied on 
a study which indicated that, while the general population of 
Richmond was 50% black, only 0.67% of the city’s prime con-
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struction contracts had been awarded to minority businesses 
in the 5-year period from 1978 to 1983. It was also estab-
lished that a variety of contractors’ associations, whose rep-
resentatives appeared in opposition to the ordinance, had vir-
tually no minority businesses within their membership. See 
Brief for Appellant 22 (chart listing minority membership of 
six local construction industry associations). The city’s legal 
counsel indicated his view that the ordinance was constitu-
tional under this Court’s decision in Fullilove v. Klutznick, 
448 U. S. 448 (1980). App. 24. Councilperson Marsh, a 
proponent of the ordinance, made the following statement: 

“There is some information, however, that I want to 
make sure that we put in the record. I have been prac-
ticing law in this community since 1961, and I am famil-
iar with the practices in the construction industry in this 
area, in the State, and around the nation. And I can say 
without equivocation, that the general conduct of the 
construction industry in this area, and the State, and 
around the nation, is one in which race discrimination 
and exclusion on the basis of race is widespread.” Id., 
at 41.

There was no direct evidence of race discrimination on the 
part of the city in letting contracts or any evidence that the 
city’s prime contractors had discriminated against minority- 
owned subcontractors. See id., at 42 (statement of Council-
person Kemp) (“[The public witnesses] indicated that the mi-
nority contractors were just not available. There wasn’t a 
one that gave any indication that a minority contractor would 
not have an opportunity, if he were available”).

Opponents of the ordinance questioned both its wisdom and 
its legality. They argued that a disparity between minor-
ities in the population of Richmond and the number of prime 
contracts awarded to MBE’s had little probative value in estab-
lishing discrimination in the construction industry. Id., at 
30 (statement of Councilperson Wake). Representatives of 
various contractors’ associations questioned whether there
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were enough MBE’s in the Richmond area to satisfy the 30% 
set-aside requirement. Id., at 32 (statement of Mr. Beck); 
id., at 33 (statement of Mr. Singer); id., at 35-36 (statement 
of Mr. Murphy). Mr. Murphy noted that only 4.7% of all 
construction firms in the United States were minority owned 
and that 41% of these were located in California, New York, 
Illinois, Florida, and Hawaii. He predicted that the ordi-
nance would thus lead to a windfall for the few minority firms 
in Richmond. Ibid. Councilperson Gillespie indicated his 
concern that many local labor jobs, held by both blacks and 
whites, would be lost because the ordinance put no geo-
graphic limit on the MBE’s eligible for the 30% set-aside. 
Id., at 44. Some of the representatives of the local contrac-
tors’ organizations indicated that they did not discriminate on 
the basis of race and were in fact actively seeking out minor-
ity members. Id., at 38 (statement of Mr. Shuman) (“The 
company I work for belonged to all these [contractors’] orga-
nizations. Nobody that I know of, black, Puerto Rican or 
any minority, has ever been turned down. They’re actually 
sought after to join, to become part of us”); see also id., at 
20 (statement of Mr. Watts). Councilperson Gillespie ex-
pressed his concern about the legality of the Plan, and asked 
that a vote be delayed pending consultation with outside coun-
sel. His suggestion was rejected, and the ordinance was en-
acted by a vote of six to two, with Councilperson Gillespie 
abstaining. Id., at 49.

On September 6, 1983, the city of Richmond issued an invi-
tation to bid on a project for the provision and installation of 
certain plumbing fixtures at the city jail. On September 30, 
1983, Eugene Bonn, the regional manager of J. A. Croson 
Company (Croson), a mechanical plumbing and heating con-
tractor, received the bid forms. The project involved the 
installation of stainless steel urinals and water closets in 
the city jail. Products of either of two manufacturers were 
specified, Acorn Engineering Company (Acorn) or Bradley 
Manufacturing Company (Bradley). Bonn determined that 
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to meet the 30% set-aside requirement, a minority contractor 
would have to supply the fixtures. The provision of the fix-
tures amounted to 75% of the total contract price.

On September 30, Bonn contacted five or six MBE’s that 
were potential suppliers of the fixtures, after contacting 
three local and state agencies that maintained lists of MBE’s. 
No MBE expressed interest in the project or tendered a 
quote. On October 12, 1983, the day the bids were due, 
Bonn again telephoned a group of MBE’s. This time, Melvin 
Brown, president of Continental Metal Hose (Continental), a 
local MBE, indicated that he wished to participate in the 
project. Brown subsequently contacted two sources of the 
specified fixtures in order to obtain a price quotation. One 
supplier, Ferguson Plumbing Supply, which is not an MBE, 
had already made a quotation directly to Croson, and refused 
to quote the same fixtures to Continental. Brown also con-
tacted an agent of Bradley, one of the two manufacturers 
of the specified fixtures. The agent was not familiar with 
Brown or Continental, and indicated that a credit check was 
required which would take at least 30 days to complete.

On October 13, 1983, the sealed bids were opened. Cro-
son turned out to be the only bidder, with a bid of $126,530. 
Brown and Bonn met personally at the bid opening, and 
Brown informed Bonn that his difficulty in obtaining credit 
approval had hindered his submission of a bid.

By October 19, 1983, Croson had still not received a bid 
from Continental. On that date it submitted a request for a 
waiver of the 30% set-aside. Croson’s waiver request indi-
cated that Continental was “unqualified” and that the other 
MBE’s contacted had been unresponsive or unable to quote. 
Upon learning of Croson’s waiver request, Brown contacted 
an agent of Acorn, the other fixture manufacturer specified 
by the city. Based upon his discussions with Acorn, Brown 
subsequently submitted a bid on the fixtures to Croson. 
Continental’s bid was $6,183.29 higher than the price Cro-
son had included for the fixtures in its bid to the city. This
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constituted a 7% increase over the market price for the fix-
tures. With added bonding and insurance, using Continen-
tal would have raised the cost of the project by $7,663.16. 
On the same day that Brown contacted Acorn, he also called 
city procurement officials and told them that Continental, 
an MBE, could supply the fixtures specified in the city jail 
contract. On November 2, 1983, the city denied Croson’s 
waiver request, indicating that Croson had 10 days to sub-
mit an MBE Utilization Commitment Form, and warned that 
failure to do so could result in its bid being considered 
unresponsive.

Croson wrote the city on November 8, 1983. In the letter, 
Bonn indicated that Continental was not an authorized sup-
plier for either Acorn or Bradley fixtures. He also noted 
that Acorn’s quotation to Brown was subject to credit ap-
proval and in any case was substantially higher than any 
other quotation Croson had received. Finally, Bonn noted 
that Continental’s bid had been submitted some 21 days after 
the prime bids were due. In a second letter, Croson laid out 
the additional costs that using Continental to supply the 
fixtures would entail, and asked that it be allowed to raise 
the overall contract price accordingly. The city denied both 
Croson’s request for a waiver and its suggestion that the con-
tract price be raised. The city informed Croson that it had 
decided to rebid the project. On December 9, 1983, counsel 
for Croson wrote the city asking for a review of the waiver 
denial. The city’s attorney responded that the city had 
elected to rebid the project, and that there is no appeal of 
such a decision. Shortly thereafter Croson brought this 
action under 42 U. S. C. § 1983 in the Federal District Court 
for the Eastern District of Virginia, arguing that the Rich-
mond ordinance was unconstitutional on its face and as ap-
plied in this case.

The District Court upheld the Plan in all respects. See 
Supplemental App. to Juris. Statement 112-232 (Supp. App.). 
In its original opinion, a divided panel of the Fourth Circuit 
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Court of Appeals affirmed. Croson I, 779 F. 2d. 181 (1985). 
Both courts applied a test derived from “the common con-
cerns articulated by the various Supreme Court opinions” in 
Fullilove v. Klutznick, 448 U. S. 448 (1980), and University 
of California Regents v. Bakke, 438 U. S. 265 (1978). See 
Croson I, supra, at 188. Relying on the great deference 
which this Court accorded Congress’ findings of past dis-
crimination in Fullilove, the panel majority indicated its view 
that the same standard should be applied to the Richmond 
City Council, stating:

“Unlike the review we make of a lower court decision, 
our task is not to determine if there was sufficient evi-
dence to sustain the council majority’s position in any 
traditional sense of weighing the evidence. Rather, it is 
to determine whether ‘the legislative history . . . demon-
strates that [the council] reasonably concluded that . . . 
private and governmental discrimination had contributed 
to the negligible percentage of public contracts awarded 
minority contractors.’” 779 F. 2d, at 190 (quoting 
Fullilove, supra, at 503 (Powell, J., concurring)).

The majority found that national findings of discrimination 
in the construction industry, when considered in conjunction 
with the statistical study concerning the awarding of prime 
contracts in Richmond, rendered the city council’s conclusion 
that low minority participation in city contracts was due to 
past discrimination “reasonable.” Croson I, 779 F. 2d, at 
190, and n. 12. The panel opinion then turned to the second 
part of its “synthesized Fullilove” test, examining whether 
the racial quota was “narrowly tailored to the legislative 
goals of the Plan.” Id., at 190. First, the court upheld the 
30% set-aside figure, by comparing it not to the number of 
MBE’s in Richmond, but rather to the percentage of minority 
persons in the city’s population. Id., at 191. The panel held 
that to remedy the effects of past discrimination, “a set-aside 
program for a period of five years obviously must require 
more than a 0.67% set-aside to encourage minorities to enter
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the contracting industry and to allow existing minority con-
tractors to grow.” Ibid. Thus, in the court’s view the 30% 
figure was “reasonable in light of the undisputed fact that 
minorities constitute 50% of the population of Richmond.” 
Ibid.

Croson sought certiorari from this Court. We granted the 
writ, vacated the opinion of the Court of Appeals, and re-
manded the case for further consideration in light of our 
intervening decision in Wygant v. Jackson Board of Educa-
tion, 476 U. S. 267 (1986). See 478 U. S. 1016 (1986).

On remand, a divided panel of the Court of Appeals struck 
down the Richmond set-aside program as violating both 
prongs of strict scrutiny under the Equal Protection Clause 
of the Fourteenth Amendment. J. A. Croson Co. v. Rich-
mond, 822 F. 2d 1355 (CA4 1987) (Croson II). The majority 
found that the “core” of this Court’s holding in Wygant was 

- that, “[t]o show that a plan is justified by a compelling gov-
ernmental interest, a municipality that wishes to employ a 
racial preference cannot rest on broad-brush assumptions of 
historical discrimination.” 822 F. 2d, at 1357. As the court 
read this requirement, “[f findings of societal discrimination 
will not suffice; the findings must concern ‘prior discrimina-
tion by the government unit involved.’” Id., at 1358 (quot-
ing Wygant, supra, at 274) (emphasis in original).

In this case, the debate at the city council meeting “re-
vealed no record of prior discrimination by the city in award-
ing public contracts....” Croson II, supra, at 1358. More-
over, the statistics comparing the minority population of 
Richmond to the percentage of prime contracts awarded to 
minority firms had little or no probative value in establishing 
prior discrimination in the relevant market, and actually sug-
gested “more of a political than a remedial basis for the racial 
preference.” 822 F. 2d, at 1359. The court concluded that, 
“[i]f this plan is supported by a compelling governmental in-
terest, so is every other plan that has been enacted in the 
past or that will be enacted in the future.” Id., at 1360.
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The Court of Appeals went on to hold that even if the city 
had demonstrated a compelling interest in the use of a race-
based quota, the 30% set-aside was not narrowly tailored to 
accomplish a remedial purpose. The court found that the 
30% figure was “chosen arbitrarily” and was not tied to the 
number of minority subcontractors in Richmond or to any 
other relevant number. Ibid. The dissenting judge argued 
that the majority had “misconstrue[d] and misapplie[d]” our 
decision in Wygant. 822 F. 2d, at 1362. We noted probable 
jurisdiction of the city’s appeal, 484 U. S. 1058 (1988), and 
we now affirm the judgment.

II
The parties and their supporting amici fight an initial bat-

tle over the scope of the city’s power to adopt legislation de-
signed to address the effects of past discrimination. Relying 
on our decision in Wygant, appellee argues that the city must 
limit any race-based remedial efforts to eradicating the ef-
fects of its own prior discrimination. This is essentially the 
position taken by the Court of Appeals below. Appellant ar-
gues that our decision in Fullilove is controlling, and that as 
a result the city of Richmond enjoys sweeping legislative 
power to define and attack the effects of prior discrimination 
in its local construction industry. We find that neither of 
these two rather stark alternatives can withstand analysis.

In Fullilove, we upheld the minority set-aside contained in 
§ 103(f)(2) of the Public Works Employment Act of 1977, Pub. 
L. 95-28, 91 Stat. 116, 42 U. S. C. §6701 et seq. (Act) against 
a challenge based on the equal protection component of the 
Due Process Clause. The Act authorized a $4 billion appro-
priation for federal grants to state and local governments for 
use in public works projects. The primary purpose of the 
Act was to give the national economy a quick boost in a reces-
sionary period; funds had to be committed to state or local 
grantees by September 30, 1977. The Act also contained the 
following requirement: “ ‘Except to the extent the Secretary
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determines otherwise, no grant shall be made under this Act 
. . . unless the applicant gives satisfactory assurance to the 
Secretary that at least 10 per centum of the amount of each 
grant shall be expended for minority business enterprises.’” 
Fullilove, 448 U. S., at 454 (quoting 91 Stat. 116, 42 U. S. C. 
§ 6705(f)(2)). MBE’s were defined as businesses effectively 
controlled by “citizens of the United States who are Negroes, 
Spanish-speaking, Orientals, Indians, Eskimos, and Aleuts.” 
Ibid.

The principal opinion in Fullilove, written by Chief Justice 
Burger, did not employ “strict scrutiny” or any other tradi-
tional standard of equal protection review. The Chief Jus-
tice noted at the outset that although racial classifications call 
for close examination, the Court was at the same time “bound 
to approach [its] task with appropriate deference to the Con-
gress, a co-equal branch charged by the Constitution with the 

• power to ‘provide for the . . . general Welfare of the United 
States’ and ‘to enforce by appropriate legislation,’ the equal 
protection guarantees of the Fourteenth Amendment.” 448 
U. S., at 472. The principal opinion asked two questions: 
first, were the objectives of the legislation within the power 
of Congress? Second, was the limited use of racial and eth-
nic criteria a permissible means for Congress to carry out its 
objectives within the constraints of the Due Process Clause? 
Id., at 473.

On the issue of congressional power, the Chief Justice 
found that Congress’ commerce power was sufficiently broad 
to allow it to reach the practices of prime contractors on fed-
erally funded local construction projects. Id., at 475-476. 
Congress could mandate state and local government com-
pliance with the set-aside program under its §5 power to 
enforce the Fourteenth Amendment. Id., at 476 (citing Kat-
zenbach v. Morgan, 384 U. S. 641, 651 (1966)).

The Chief Justice next turned to the constraints on Con-
gress’ power to employ race-conscious remedial relief. His 
opinion stressed two factors in upholding the MBE set-aside.
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First was the unique remedial powers of Congress under § 5 
of the Fourteenth Amendment:

“Here we deal. . . not with the limited remedial powers 
of a federal court, for example, but with the broad reme-
dial powers of Congress. It is fundamental that in no 
organ of government, state or federal, does there repose 
a more comprehensive remedial power than in the Con-
gress, expressly charged by the Constitution with com-
petence and authority to enforce equal protection guar-
antees.” 448 U. S., at 483 (principal opinion) (emphasis 
added).

Because of these unique powers, the Chief Justice con-
cluded that “Congress not only may induce voluntary action 
to assure compliance with existing federal statutory or con-
stitutional antidiscrimination provisions, but also, where 
Congress has authority to declare certain conduct unlawful, 
it may, as here, authorize and induce state action to avoid 
such conduct.” Id., at 483-484 (emphasis added).

In reviewing the legislative history behind the Act, the 
principal opinion focused on the evidence before Congress 
that a nationwide history of past discrimination had reduced 
minority participation in federal construction grants. Id., at 
458-467. The Chief Justice also noted that Congress drew 
on its experience under §8(a) of the Small Business Act of 
1953, which had extended aid to minority businesses. Id., at 
463-467. The Chief Justice concluded that “Congress had 
abundant historical basis from which it could conclude that 
traditional procurement practices, when applied to minority 
businesses, could perpetuate the effects of prior discrimina-
tion.” Id., at 478.

The second factor emphasized by the principal opinion in 
Fullilove was the flexible nature of the 10% set-aside. Two 
“congressional assumptions” underlay the MBE program: 
first, that the effects of past discrimination had impaired the 
competitive position of minority businesses, and second, that 
“adjustment for the effects of past discrimination” would as-
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sure that at least 10% of the funds from the federal grant pro-
gram would flow to minority businesses. The Chief Justice 
noted that both of these “assumptions” could be “rebutted” 
by a grantee seeking a waiver of the 10% requirement. Id., 
at 487-488. Thus a waiver could be sought where minority 
businesses were not available to fill the 10% requirement or, 
more importantly, where an MBE attempted “to exploit the 
remedial aspects of the program by charging an unreasonable 
price, i. e., a price not attributable to the present effects of 
prior discrimination.” Id., at 488. The Chief Justice indi-
cated that without this fine tuning to remedial purpose, the 
statute would not have “pass[ed] muster.” Id., at 487.

In his concurring opinion, Justice Powell relied on the leg-
islative history adduced by the principal opinion in finding 
that “Congress reasonably concluded that private and gov-
ernmental discrimination had contributed to the negligible 
percentage of public contracts awarded minority contrac-
tors.” Id., at 503. Justice Powell also found that the means 
chosen by Congress, particularly in light of the flexible 
waiver provisions, were “reasonably necessary” to address 
the problem identified. Id., at 514-515. Justice Powell 
made it clear that other governmental entities might have to 
show more than Congress before undertaking race-conscious 
measures: “The degree of specificity required in the findings 
of discrimination and the breadth of discretion in the choice of 
remedies may vary with the nature and authority of the gov-
ernmental body.” Id., at 515-516, n. 14.

Appellant and its supporting amici rely heavily on Fulli- 
love for the proposition that a city council, like Congress, 
need not make specific findings of discrimination to engage in 
race-conscious relief. Thus, appellant argues “[i]t would be 
a perversion of federalism to hold that the federal govern-
ment has a compelling interest in remedying the effects of 
racial discrimination in its own public works program, but a 
city government does not.” Brief for Appellant 32 (footnote 
omitted).
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What appellant ignores is that Congress, unlike any State 
or political subdivision, has a specific constitutional mandate 
to enforce the dictates of the Fourteenth Amendment. The 
power to “enforce” may at times also include the power to de-
fine situations which Congress determines threaten princi-
ples of equality and to adopt prophylactic rules to deal with 
those situations. See Katzenbach n . Morgan, 384 U. S., at 
651 (“Correctly viewed, §5 is a positive grant of legisla-
tive power authorizing Congress to exercise its discretion 
in determining whether and what legislation is needed to se-
cure the guarantees of the Fourteenth Amendment”). See 
also South Carolina v. Katzenbach, 383 U. S. 301, 326 (1966) 
(similar interpretation of congressional power under § 2 of the 
Fifteenth Amendment). The Civil War Amendments them-
selves worked a dramatic change in the balance between con-
gressional and state power over matters of race. Speaking 
of the Thirteenth and Fourteenth Amendments in Ex parte 
Virginia, 100 U. S. 339, 345 (1880), the Court stated: “They 
were intended to be, what they really are, limitations of 
the powers of the States and enlargements of the power of 
Congress.”

That Congress may identify and redress the effects of 
society-wide discrimination does not mean that, a fortiori, 
the States and their political subdivisions are free to decide 
that such remedies are appropriate. Section 1 of the Four-
teenth Amendment is an explicit constraint on state power, 
and the States must undertake any remedial efforts in ac-
cordance with that provision. To hold otherwise would be to 
cede control over the content of the Equal Protection Clause 
to the 50 state legislatures and their myriad political subdi-
visions. The mere recitation of a benign or compensatory 
purpose for the use of a racial classification would essentially 
entitle the States to exercise the full power of Congress 
under § 5 of the Fourteenth Amendment and insulate any ra-
cial classification from judicial scrutiny under § 1. We be-
lieve that such a result would be contrary to the intentions of
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the Framers of the Fourteenth Amendment, who desired to 
place clear limits on the States’ use of race as a criterion for 
legislative action, and to have the federal courts enforce 
those limitations. See Associated General Contractors of 
Cal. v. City and Cty. of San Francisco, 813 F. 2d, at 929 
(Kozinski, J.) (“The city is not just like the federal govern-
ment with regard to the findings it must make to justify race-
conscious remedial action”); see also Days, Fullilove, 96 Yale 
L. J. 453, 474 (1987) (hereinafter Days) (“Fullilove clearly fo-
cused on the constitutionality of a congressionally mandated 
set-aside program”) (emphasis in original); Bohrer, Bakke, 
Weber, and Fullilove: Benign Discrimination and Congres-
sional Power to Enforce the Fourteenth Amendment, 56 Ind. 
L. J. 473, 512-513 (1981) (“Congress may authorize, pursuant 
to section 5, state action that would be foreclosed to the 
states acting alone”).

We do not, as Justic e  Marshal l ’s dissent suggests, see 
post, at 557-560, find in §5 of the Fourteenth Amendment 
some form of federal pre-emption in matters of race. We 
simply note what should be apparent to all—§ 1 of the Four-
teenth Amendment stemmed from a distrust of state legisla-
tive enactments based on race; § 5 is, as the dissent notes, “ ‘a 
positive grant of legislative power’ ” to Congress. Post, at 
557, quoting Katzenbach n . Morgan, supra, at 651 (emphasis 
in dissent). Thus, our treatment of an exercise of congres-
sional power in Fullilove cannot be dispositive here. In 
the Slaughter-House Cases, 16 Wall. 36 (1873), cited by the 
dissent, post, at 560, the Court noted that the Civil War 
Amendments granted “additional powers to the Federal gov-
ernment,” and laid “additional restraints upon those of the 
States.” 16 Wall., at 68.

It would seem equally clear, however, that a state or local 
subdivision (if delegated the authority from the State) has 
the authority to eradicate the effects of private discrimina-
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tion within its own legislative jurisdiction.2 This authority 
must, of course, be exercised within the constraints of § 1 of 
the Fourteenth Amendment. Our decision in Wygant is not 
to the contrary. Wygant addressed the constitutionality of 
the use of racial quotas by local school authorities pursuant to 
an agreement reached with the local teachers’ union. It was 
in the context of addressing the school board’s power to adopt 
a race-based layoff program affecting its own work force that 
the Wygant plurality indicated that the Equal Protection 
Clause required “some showing of prior discrimination by the 
governmental unit involved.” Wygant, 476 U. S., at 274. 
As a matter of state law, the city of Richmond has legislative 
authority over its procurement policies, and can use its 
spending powers to remedy private discrimination, if it iden-
tifies that discrimination with the particularity required by 
the Fourteenth Amendment. To this extent, on the ques-
tion of the city’s competence, the Court of Appeals erred in 
following Wygant by rote in a case involving a state entity 
which has state-law authority to address discriminatory prac-
tices within local commerce under its jurisdiction.

Thus, if the city could show that it had essentially become a 
“passive participant” in a system of racial exclusion practiced 
by elements of the local construction industry, we think it 
clear that the city could take affirmative steps to dismantle 
such a system. It is beyond dispute that any public entity, 
state or federal, has a compelling interest in assuring that 
public dollars, drawn from the tax contributions of all citi-
zens, do not serve to finance the evil of private prejudice. 
Cf. Norwood v. Harrison, 413 U. S. 455, 465 (1973) (“Racial 
discrimination in state-operated schools is barred by the Con-
stitution and [i]t is also axiomatic that a state may not induce,

2 In its original panel opinion, the Court of Appeals held that under Vir-
ginia law the city had the legal authority to enact the set-aside program. 
Croson I, 779 F. 2d 181, 184-186 (CA4 1985). That determination was not 
disturbed by the court’s subsequent holding that the Plan violated the 
Equal Protection Clause.
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encourage or promote private persons to accomplish what it 
is constitutionally forbidden to accomplish”) (citation and in-
ternal quotations omitted).

Ill
A

The Equal Protection Clause of the Fourteenth Amend-
ment provides that “[n]o State shall. . . deny to any person 
within its jurisdiction the equal protection of the laws.” 
(Emphasis added.) As this Court has noted in the past, the 
“rights created by the first section of the Fourteenth Amend-
ment are, by its terms, guaranteed to the individual. The 
rights established are personal rights.” Shelley n . Kraemer, 
334 U. S. 1, 22 (1948). The Richmond Plan denies certain 
citizens the opportunity to compete for a fixed percentage of 
public contracts based solely upon their race. To whatever 
racial group these citizens belong, their “personal rights” to 
be treated with equal dignity and respect are implicated by a 
rigid rule erecting race as the sole criterion in an aspect of 
public decisionmaking.

Absent searching judicial inquiry into the justification for 
such race-based measures, there is simply no way of deter-
mining what classifications are “benign” or “remedial” and 
what classifications are in fact motivated by illegitimate no-
tions of racial inferiority or simple racial politics. Indeed, 
the purpose of strict scrutiny is to “smoke out” illegitimate 
uses of race by assuring that the legislative body is pursuing 
a goal important enough to warrant use of a highly suspect 
tool. The test also ensures that the means chosen “fit” this 
compelling goal so closely that there is little or no possibility 
that the motive for the classification was illegitimate racial 
prejudice or stereotype.

Classifications based on race carry a danger of stigmatic 
harm. Unless they are strictly reserved for remedial set-
tings, they may in fact promote notions of racial inferiority 
and lead to a politics of racial hostility. See University of 
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California Regents n . Bakke, 438 U. S., at 298 (opinion of 
Powell, J.) (“[Preferential programs may only reinforce com-
mon stereotypes holding that certain groups are unable to 
achieve success without special protection based on a factor 
having no relation to individual worth”). We thus reaffirm 
the view expressed by the plurality in Wygant that the stand-
ard of review under the Equal Protection Clause is not de-
pendent on the race of those burdened or benefited by a par-
ticular classification. Wygant, 476 U. S., at 279-280; id., at 
285-286 (O’Connor , J., concurring in part and concurring in 
judgment). See also San Antonio Independent School Dist. 
v. Rodriguez, 411 U. S. 1, 105 (1973) (Marshal l , J., dis-
senting) (“The highly suspect nature of classifications based 
on race, nationality, or alienage is well established”) (foot-
notes omitted).

Our continued adherence to the standard of review em-
ployed in Wygant does not, as Just ice  Marshal l ’s  dissent 
suggests, see post, at 552, indicate that we view “racial dis-
crimination as largely a phenomenon of the past” or that 
“government bodies need no longer preoccupy themselves 
with rectifying racial injustice.” As we indicate, see infra, 
at 509-510, States and their local subdivisions have many leg-
islative weapons at their disposal both to punish and prevent 
present discrimination and to remove arbitrary barriers to 
minority advancement. Rather, our interpretation of § 1 
stems from our agreement with the view expressed by Jus-
tice Powell in Bakke that “[t]he guarantee of equal protection 
cannot mean one thing when applied to one individual and 
something else when applied to a person of another color.” 
Bakke, supra, at 289-290.

Under the standard proposed by Justic e  Mars hall ’s  dis-
sent, “race-conscious classifications designed to further re-
medial goals,” post, at 535, are forthwith subject to a relaxed 
standard of review. How the dissent arrives at the legal 
conclusion that a racial classification is “designed to further 
remedial goals,” without first engaging in an examination of
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the factual basis for its enactment and the nexus between its 
scope and that factual basis, we are not told. However, once 
the “remedial” conclusion is reached, the dissent’s standard is 
singularly deferential, and bears little resemblance to the 
close examination of legislative purpose we have engaged in 
when reviewing classifications based either on race or gen-
der. See Weinberger v. Wiesenfeld, 420 U. S. 636, 648 
(1975) (“[T]he mere recitation of a benign, compensatory pur-
pose is not an automatic shield which protects against any 
inquiry into the actual purposes underlying a statutory 
scheme”). The dissent’s watered-down version of equal pro-
tection review effectively assures that race will always be 
relevant in American life, and that the “ultimate goal” of 
“eliminat[ing] entirely from governmental decisionmaking 
such irrelevant factors as a human being’s race,” Wygant, 
supra, at 320 (Ste ven s , J., dissenting) (footnote omitted), 
will never be achieved.

Even were we to accept a reading of the guarantee of equal 
protection under which the level of scrutiny varies according 
to the ability of different groups to defend their interests in 
the representative process, heightened scrutiny would still 
be appropriate in the circumstances of this case. One of the 
central arguments for applying a less exacting standard to 
“benign” racial classifications is that such measures essen-
tially involve a choice made by dominant racial groups to dis-
advantage themselves. If one aspect of the judiciary’s role 
under the Equal Protection Clause is to protect “discrete and 
insular minorities” from majoritarian prejudice or indiffer-
ence, see United States v. Carotene Products Co., 304 U. S. 
144, 153, n. 4 (1938), some maintain that these concerns are 
not implicated when the “white majority” places burdens 
upon itself. See J. Ely, Democracy and Distrust 170 (1980).

In this case, blacks constitute approximately 50% of the 
population of the city of Richmond. Five of the nine seats on 
the city council are held by blacks. The concern that a politi-
cal majority will more easily act to the disadvantage of a mi-
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nority based on unwarranted assumptions or incomplete facts 
would seem to militate for, not against, the application of 
heightened judicial scrutiny in this case. See Ely, The Con-
stitutionality of Reverse Racial Discrimination, 41 U. Chi. L. 
Rev. 723, 739, n. 58 (1974) (“Of course it works both ways: a 
law that favors Blacks over Whites would be suspect if it 
were enacted by a predominantly Black legislature”).

In Bakke, supra, the Court confronted a racial quota em-
ployed by the University of California at Davis Medical 
School. Under the plan, 16 out of 100 seats in each entering 
class at the school were reserved exclusively for certain mi-
nority groups. Id., at 288-289. Among the justifications 
offered in support of the plan were the desire to “reduc[e] the 
historic deficit of traditionally disfavored minorities in medi-
cal school and the medical profession” and the need to 
“counte[r] the effects of societal discrimination.” Id., at 306 
(citations omitted). Five Members of the Court determined 
that none of these interests could justify a plan that com-
pletely eliminated nonminorities from consideration for a 
specified percentage of opportunities. Id., at 271-272 (Pow-
ell, J.) (addressing constitutionality of Davis plan); id., at 408 
(Ste ven s , J., joined by Burger, C. J. and Stewart and 
Rehn quis t , JJ. concurring in judgment in part and dissent-
ing in part) (addressing only legality of Davis admissions plan 
under Title VI of the Civil Rights Act of 1964).

Justice Powell’s opinion applied heightened scrutiny under 
the Equal Protection Clause to the racial classification at 
issue. His opinion decisively rejected the first justification 
for the racially segregated admissions plan. The desire to 
have more black medical students or doctors, standing alone, 
was not merely insufficiently compelling to justify a racial 
classification, it was “discrimination for its own sake,” forbid-
den by the Constitution. Id., at 307. Nor could the second 
concern, the history of discrimination in society at large, jus-
tify a racial quota in medical school admissions. Justice 
Powell contrasted the “focused” goal of remedying “wrongs
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worked by specific instances of racial discrimination” with 
“the remedying of the effects of ‘societal discrimination/ an 
amorphous concept of injury that may be ageless in its reach 
into the past.” Ibid. He indicated that for the govern-
mental interest in remedying past discrimination to be trig-
gered “judicial, legislative, or administrative findings of con-
stitutional or statutory violations” must be made. Ibid. 
Only then does the government have a compelling interest in 
favoring one race over another. Id., at 308-309.

In Wygant, 476 U. S. 267 (1986), four Members of the 
Court applied heightened scrutiny to a race-based system of 
employee layoffs. Justice Powell, writing for the plurality, 
again drew the distinction between “societal discrimination” 
which is an inadequate basis for race-conscious classifica-
tions, and the type of identified discrimination that can sup-
port and define the scope of race-based relief. The chal-
lenged classification in that case tied the layoff of minority 
teachers to the percentage of minority students enrolled in 
the school district. The lower courts had upheld the scheme, 
based on the theory that minority students were in need of 
“role models” to alleviate the effects of prior discrimination in 
society. This Court reversed, with a plurality of four Jus-
tices reiterating the view expressed by Justice Powell in 
Bakke that “[s]ocietal discrimination, without more, is too 
amorphous a basis for imposing a racially classified remedy.” 
Wygant, supra, at 276.

The role model theory employed by the lower courts failed 
for two reasons. First, the statistical disparity between stu-
dents and teachers had no probative value in demonstrating 
the kind of prior discrimination in hiring or promotion that 
would justify race-based relief. 476 U. S., at 276; see also 
id., at 294 (O’Connor , J., concurring in part and concurring 
in judgment) (“The disparity between the percentage of mi-
norities on the teaching staff and the percentage of minorities 
in the student body is not probative of employment dis-
crimination”). Second, because the role model theory had no 
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relation to some basis for believing a constitutional or statu-
tory violation had occurred, it could be used to “justify” race-
based decisionmaking essentially limitless in scope and dura-
tion. Id., at 276 (plurality opinion) (“In the absence of 
particularized findings, a court could uphold remedies that 
are ageless in their reach into the past, and timeless in their 
ability to affect the future”).

B
We think it clear that the factual predicate offered in sup-

port of the Richmond Plan suffers from the same two defects 
identified as fatal in Wygant. The District Court found the 
city council’s “findings sufficient to ensure that, in adopting 
the Plan, it was remedying the present effects of past dis-
crimination in the construction industry.” Supp. App. 163 
(emphasis added). Like the “role model” theory employed in 
Wygant, a generalized assertion that there has been past dis-
crimination in an entire industry provides no guidance for a 
legislative body to determine the precise scope of the injury 
it seeks to remedy. It “has no logical stopping point.” 
Wygant, supra, at 275 (plurality opinion). “Relief” for such 
an ill-defined wrong could extend until the percentage of pub-
lic contracts awarded to MBE’s in Richmond mirrored the 
percentage of minorities in the population as a whole.

Appellant argues that it is attempting to remedy various 
forms of past discrimination that are alleged to be responsible 
for the small number of minority businesses in the local con-
tracting industry. Among these the city cites the exclusion 
of blacks from skilled construction trade unions and train-
ing programs. This past discrimination has prevented them 
“from following the traditional path from laborer to entrepre-
neur.” Brief for Appellant 23-24. The city also lists a host 
of nonracial factors which would seem to face a member of 
any racial group attempting to establish a new business en-
terprise, such as deficiencies in working capital, inability to 
meet bonding requirements, unfamiliarity with bidding pro-
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cedures, and disability caused by an inadequate track record. 
Id., at 25-26, and n. 41.

While there is no doubt that the sorry history of both pri-
vate and public discrimination in this country has contributed 
to a lack of opportunities for black entrepreneurs, this ob-
servation, standing alone, cannot justify a rigid racial quota 
in the awarding of public contracts in Richmond, Virginia. 
Like the claim that discrimination in primary and secondary 
schooling justifies a rigid racial preference in medical school 
admissions, an amorphous claim that there has been past dis-
crimination in a particular industry cannot justify the use of 
an unyielding racial quota.

It is sheer speculation how many minority firms there 
would be in Richmond absent past societal discrimination, 
just as it was sheer speculation how many minority medical 
students would have been admitted to the medical school at 
Davis absent past discrimination in educational opportuni-
ties. Defining these sorts of injuries as “identified dis-
crimination” would give local governments license to create a 
patchwork of racial preferences based on statistical general-
izations about any particular field of endeavor.

These defects are readily apparent in this case. The 30% 
quota cannot in any realistic sense be tied to any injury 
suffered by anyone. The District Court relied upon five 
predicate “facts” in reaching its conclusion that there was an 
adequate basis for the 30% quota: (1) the ordinance declares 
itself to be remedial; (2) several proponents of the measure 
stated their views that there had been past discrimination in 
the construction industry; (3) minority businesses received
0.67%  of prime contracts from the city while minorities con-
stituted 50% of the city’s population; (4) there were very few 
minority contractors in local and state contractors’ associa-
tions; and (5) in 1977, Congress made a determination that 
the effects of past discrimination had stifled minority partici-
pation in the construction industry nationally. Supp. App. 
163-167.
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None of these “findings,” singly or together, provide the 
city of Richmond with a “strong basis in evidence for its con-
clusion that remedial action was necessary.” Wygant, 476 
U. S., at 277 (plurality opinion). There is nothing approach-
ing a prima facie case of a constitutional or statutory violation 
by anyone in the Richmond construction industry. Id., at 
274-275; see also id., at 293 (O’Conno r , J., concurring).

The District Court accorded great weight to the fact that 
the city council designated the Plan as “remedial.” But the 
mere recitation of a “benign” or legitimate purpose for a 
racial classification is entitled to little or no weight. See 
Weinberger v. Wiesenfeld, 420 U. S., at 648, n. 16 (“This 
Court need not in equal protection cases accept at face value 
assertions of legislative purposes, when an examination of 
the legislative scheme and its history demonstrates that the 
asserted purpose could not have been a goal of the legisla-
tion”). Racial classifications are suspect, and that means 
that simple legislative assurances of good intention cannot 
suffice.

The District Court also relied on the highly conclusionary 
statement of a proponent of the Plan that there was racial 
discrimination in the construction industry “in this area, and 
the State, and around the nation.” App. 41 (statement of 
Councilperson Marsh). It also noted that the city manager 
had related his view that racial discrimination still plagued 
the construction industry in his home city of Pittsburgh. Id., 
at 42 (statement of Mr. Deese). These statements are of lit-
tle probative value in establishing identified discrimination in 
the Richmond construction industry. The factfinding proc-
ess of legislative bodies is generally entitled to a presumption 
of regularity and deferential review by the judiciary. See 
Williamson v. Lee Optical of Oklahoma, Inc., 348 U. S. 483, 
488-489 (1955). But when a legislative body chooses to em-
ploy a suspect classification, it cannot rest upon a generalized 
assertion as to the classification’s relevance to its goals. See 
McLaughlin v. Florida, 379 U. S. 184, 190-192 (1964). A
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governmental actor cannot render race a legitimate proxy for 
a particular condition merely by declaring that the condition 
exists. See id., at 193; Wygant, supra, at 277. The history 
of racial classifications in this country suggests that blind 
judicial deference to legislative or executive pronouncements 
of necessity has no place in equal protection analysis. See 
Korematsu v. United States, 323 U. S. 214, 235-240 (1944) 
(Murphy, J., dissenting).

Reliance on the disparity between the number of prime 
contracts awarded to minority firms and the minority popula-
tion of the city of Richmond is similarly misplaced. There is 
no doubt that “[w]here gross statistical disparities can be 
shown, they alone in a proper case may constitute prima facie 
proof of a pattern or practice of discrimination” under Title 
VII. Hazelwood School Dist. v. United States, 433 U. S. 
299, 307-308 (1977). But it is equally clear that “[w]hen spe-
cial qualifications are required to fill particular jobs, compari-
sons to the general population (rather than to the smaller 
group of individuals who possess the necessary qualifications) 
may have little probative value.” Id., at 308, n. 13. See 
also Mayor of Philadelphia n . Educational Equality League, 
415 U. S. 605, 620 (1974) (“[T]his is not a case in which it can 
be assumed that all citizens are fungible for purposes of 
determining whether members of a particular class have been 
unlawfully excluded”).

In the employment context, we have recognized that for 
certain entry level positions or positions requiring minimal 
training, statistical comparisons of the racial composition of 
an employer’s work force to the racial composition of the rele-
vant population may be probative of a pattern of discrimina-
tion. See Teamsters n . United States, 431 U. S. 324, 337- 
338 (1977) (statistical comparison between minority truck-
drivers and relevant population probative of discriminatory 
exclusion). But where special qualifications are necessary, 
the relevant statistical pool for purposes of demonstrating
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discriminatory exclusion must be the number of minorities 
qualified to undertake the particular task. See Hazelwood, 
supra, at 308; Johnson n . Transportation Agency, Santa 
Clara County, 480 U. S. 616, 651-652 (1987) (O’Connor , J., 
concurring in judgment).

In this case, the city does not even know how many MBE’s in 
the relevant market are qualified to undertake prime or sub-
contracting work in public construction projects. Cf. Ohio 
Contractors Assn. v. Keip, 713 F. 2d, at 171 (relying on per-
centage of minority businesses in the State compared to per-
centage of state purchasing contracts awarded to minority 
firms in upholding set-aside). Nor does the city know what 
percentage of total city construction dollars minority firms now 
receive as subcontractors on prime contracts let by the city.

To a large extent, the set-aside of subcontracting dollars 
seems to rest on the unsupported assumption that white 
prime contractors simply will not hire minority firms. See 
Associated General Contractors of Cal. v. City and Cty. of 
San Francisco, 813 F. 2d, at 933 (“There is no finding—and 
we decline to assume—that male Caucasian contractors will 
award contracts only to other male Caucasians”).3 Indeed, 
there is evidence in this record that overall minority partici-
pation in city contracts in Richmond is 7 to 8%, and that mi-
nority contractor participation in Community Block Develop-
ment Grant construction projects is 17 to 22%. App. 16 
(statement of Mr. Deese, City Manager). Without any in-

3 Since 1975 the city of Richmond has had an ordinance on the books 
prohibiting both discrimination in the award of public contracts and em-
ployment discrimination by public contractors. See Reply Brief for Appel-
lant 18, n. 42 (citing Richmond, Va., City Code, § 17.2 et seq. (1985)). The 
city points to no evidence that its prime contractors have been violating the 
ordinance in either their employment or subcontracting practices. The 
complete silence of the record concerning enforcement of the city’s own 
antidiscrimination ordinance flies in the face of the dissent’s vision of a 
“tight-knit industry” which has prevented blacks from obtaining the ex-
perience necessary to participate in construction contracting. See post, at 
542-543.
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formation on minority participation in subcontracting, it is 
quite simply impossible to evaluate overall minority repre-
sentation in the city’s construction expenditures.

The city and the District Court also relied on evidence that 
MBE membership in local contractors’ associations was ex-
tremely low. Again, standing alone this evidence is not 
probative of any discrimination in the local construction in-
dustry. There are numerous explanations for this dearth of 
minority participation, including past societal discrimination 
in education and economic opportunities as well as both black 
and white career and entrepreneurial choices. Blacks may 
be disproportionately attracted to industries other than con-
struction. See The State of Small Business: A Report of the 
President 201 (1986) (“Relative to the distribution of all busi-
nesses, black-owned businesses are more than proportionally 
represented in the transportation industry, but considerably 
less than proportionally represented in the wholesale trade, 
manufacturing, and finance industries”). The mere fact that 
black membership in these trade organizations is low, stand-
ing alone, cannot establish a prima facie case of discrimina-
tion. Cf. Bazemore n . Friday, 478 U. S. 385, 407-408 (1986) 
(mere existence of single race clubs in absence of evidence of 
exclusion by race cannot create a duty to integrate).

For low minority membership in these associations to be 
relevant, the city would have to link it to the number of local 
MBE’s eligible for membership. If the statistical disparity 
between eligible MBE’s and MBE membership were great 
enough, an inference of discriminatory exclusion could arise. 
In such a case, the city would have a compelling interest in 
preventing its tax dollars from assisting these organizations 
in maintaining a racially segregated construction market. 
See Norwood, 413 U. S., at 465; Ohio Contractors, supra, at 
171 (upholding minority set-aside based in part on earlier 
District Court finding that “the state had become ‘a joint par-
ticipant’ with private industry and certain craft unions in 
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a pattern of racially discriminatory conduct which excluded 
black laborers from work on public construction contracts”).

Finally, the city and the District Court relied on Congress’ 
finding in connection with the set-aside approved in Fullilove 
that there had been nationwide discrimination in the con-
struction industry. The probative value of these findings for 
demonstrating the existence of discrimination in Richmond is 
extremely limited. By its inclusion of a waiver procedure in 
the national program addressed in Fullilove, Congress ex-
plicitly recognized that the scope of the problem would vary 
from market area to market area. See Fullilove, 448 U. S., 
at 487 (noting that the presumption that minority firms are 
disadvantaged by past discrimination may be rebutted by 
grantees in individual situations).

Moreover, as noted above, Congress was exercising its 
powers under § 5 of the Fourteenth Amendment in making a 
finding that past discrimination would cause federal funds to 
be distributed in a manner which reinforced prior patterns of 
discrimination. While the States and their subdivisions may 
take remedial action when they possess evidence that their 
own spending practices are exacerbating a pattern of prior 
discrimination, they must identify that discrimination, public 
or private, with some specificity before they may use race-
conscious relief. Congress has made national findings that 
there has been societal discrimination in a host of fields. If 
all a state or local government need do is find a congressional 
report on the subject to enact a set-aside program, the con-
straints of the Equal Protection Clause will, in effect, have 
been rendered a nullity. See Days 480-481 (“[I]t is essential 
that state and local agencies also establish the presence of 
discrimination in their own bailiwicks, based either upon 
their own fact-finding processes or upon determinations 
made by other competent institutions”).

Justi ce  Marshal l  apparently views the requirement 
that Richmond identify the discrimination it seeks to remedy 
in its own jurisdiction as a mere administrative headache, an
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“onerous documentary obligatio[n].” Post, at 548. We can-
not agree. In this regard, we are in accord with Justice  
Ste vens ’ observation in Fullilove, that “[b]ecause racial 
characteristics so seldom provide a relevant basis for dispar-
ate treatment, and because classifications based on race are 
potentially so harmful to the entire body politic, it is espe-
cially important that the reasons for any such classification be 
clearly identified and unquestionably legitimate.” Fullilove, 
supra, at 533-535 (dissenting opinion) (footnotes omitted). 
The “evidence” relied upon by the dissent, the history of 
school desegregation in Richmond and numerous congres-
sional reports, does little to define the scope of any injury to 
minority contractors in Richmond or the necessary remedy. 
The factors relied upon by the dissent could justify a prefer-
ence of any size or duration.

Moreover, Justi ce  Marshal l ’s suggestion that findings 
of discrimination may be “shared” from jurisdiction to juris-
diction in the same manner as information concerning zoning 
and property values is unprecedented. See post, at 547, 
quoting Renton n . Playtime Theatres, Inc., 475 U. S. 41, 
51-52 (1986). We have never approved the extrapolation of 
discrimination in one jurisdiction from the experience of an-
other. See Milliken v. Bradley, 418 U. S. 717, 746 (1974) 
(“Disparate treatment of white and Negro students occurred 
within the Detroit school system, and not elsewhere, and on 
this record the remedy must be limited to that system”).

In sum, none of the evidence presented by the city points 
to any identified discrimination in the Richmond construction 
industry. We, therefore, hold that the city has failed to 
demonstrate a compelling interest in apportioning public con-
tracting opportunities on the basis of race. To accept Rich-
mond’s claim that past societal discrimination alone can serve 
as the basis for rigid racial preferences would be to open the 
door to competing claims for “remedial relief” for every dis-
advantaged group. The dream of a Nation of equal citizens 
in a society where race is irrelevant to personal opportunity 



506 OCTOBER TERM, 1988

Opinion of the Court 488 U. S.

and achievement would be lost in a mosaic of shifting pref-
erences based on inherently unmeasurable claims of past 
wrongs. “Courts would be asked to evaluate the extent of 
the prejudice and consequent harm suffered by various mi-
nority groups. Those whose societal injury is thought to ex-
ceed some arbitrary level of tolerability then would be enti-
tled to preferential classifications . . . .” Bakke, 438 U. S., 
at 296-297 (Powell, J.). We think such a result would be 
contrary to both the letter and spirit of a constitutional provi-
sion whose central command is equality.

The foregoing analysis applies only to the inclusion of 
blacks within the Richmond set-aside program. There is ab-
solutely no evidence of past discrimination against Spanish-
speaking, Oriental, Indian, Eskimo, or Aleut persons in any 
aspect of the Richmond construction industry. The District 
Court took judicial notice of the fact that the vast majority of 
“minority” persons in Richmond were black. Supp. App. 
207. It may well be that Richmond has never had an Aleut 
or Eskimo citizen. The random inclusion of racial groups 
that, as a practical matter, may never have suffered from dis-
crimination in the construction industry in Richmond sug-
gests that perhaps the city’s purpose was not in fact to rem-
edy past discrimination.

If a 30% set-aside was “narrowly tailored” to compensate 
black contractors for past discrimination, one may legiti-
mately ask why they are forced to share this “remedial relief” 
with an Aleut citizen who moves to Richmond tomorrow? 
The gross overinclusiveness of Richmond’s racial preference 
strongly impugns the city’s claim of remedial motivation. 
See Wygant, 476 U. S., at 284, n. 13 (haphazard inclusion of 
racial groups “further illustrates the undifferentiated nature 
of the plan”); see also Days 482 (“Such programs leave one 
with the sense that the racial and ethnic groups favored by 
the set-aside were added without attention to whether their 
inclusion was justified by evidence of past discrimination”).
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IV
As noted by the court below, it is almost impossible to as-

sess whether the Richmond Plan is narrowly tailored to rem-
edy prior discrimination since it is not linked to identified 
discrimination in any way. We limit ourselves to two ob-
servations in this regard.

First, there does not appear to have been any consider-
ation of the use of race-neutral means to increase minority 
business participation in city contracting. See United States 
v. Paradise, 480 U. S. 149, 171 (1987) (“In determining 
whether race-conscious remedies are appropriate, we look to 
several factors, including the efficacy of alternative reme-
dies”). Many of the barriers to minority participation in the 
construction industry relied upon by the city to justify a ra-
cial classification appear to be race neutral. If MBE’s dis-
proportionately lack capital or cannot meet bonding require-
ments, a race-neutral program of city financing for small 
firms would, a fortiori, lead to greater minority participation. 
The principal opinion in Fullilove found that Congress had 
carefully examined and rejected race-neutral alternatives be-
fore enacting the MBE set-aside. See Fullilove, 448 U. S., 
at 463-467; see also id., at 511 (Powell, J., concurring) (“[B]y 
the time Congress enacted [the MBE set-aside] in 1977, it 
knew that other remedies had failed to ameliorate the effects 
of racial discrimination in the construction industry”). There 
is no evidence in this record that the Richmond City Council 
has considered any alternatives to a race-based quota.

Second, the 30% quota cannot be said to be narrowly tai-
lored to any goal, except perhaps outright racial balancing. 
It rests upon the “completely unrealistic” assumption that 
minorities will choose a particular trade in lockstep propor-
tion to their representation in the local population. See 
Sheet Metal Workers v. EEOC, 478 U. S. 421, 494 (1986) 
(O’Conno r , J., concurring in part and dissenting in part) 
(“[I]t is completely unrealistic to assume that individuals of 
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one race will gravitate with mathematical exactitude to each 
employer or union absent unlawful discrimination”).

Since the city must already consider bids and waivers on a 
case-by-case basis, it is difficult to see the need for a rigid 
numerical quota. As noted above, the congressional scheme 
upheld in Fullilove allowed for a waiver of the set-aside pro-
vision where an MBE’s higher price was not attributable to 
the effects of past discrimination. Based upon proper find-
ings, such programs are less problematic from an equal pro-
tection standpoint because they treat all candidates individ-
ually, rather than making the color of an applicant’s skin the 
sole relevant consideration. Unlike the program upheld in 
Fullilove, the Richmond Plan’s waiver system focuses solely 
on the availability of MBE’s; there is no inquiry into whether 
or not the particular MBE seeking a racial preference has 
suffered from the effects of past discrimination by the city or 
prime contractors.

Given the existence of an individualized procedure, the 
city’s only interest in maintaining a quota system rather than 
investigating the need for remedial action in particular cases 
would seem to be simple administrative convenience. But 
the interest in avoiding the bureaucratic effort necessary to 
tailor remedial relief to those who truly have suffered the ef-
fects of prior discrimination cannot justify a rigid line drawn 
on the basis of a suspect classification. See Frontiero v. 
Richardson, 411 U. S. 677, 690 (1973) (plurality opinion) 
(“[W]hen we enter the realm of ‘strict judicial scrutiny,’ there 
can be no doubt that ‘administrative convenience’ is not a 
shibboleth, the mere recitation of which dictates constitution-
ality”). Under Richmond’s scheme, a successful black, His-
panic, or Oriental entrepreneur from anywhere in the coun-
try enjoys an absolute preference over other citizens based 
solely on their race. We think it obvious that such a pro-
gram is not narrowly tailored to remedy the effects of prior 
discrimination.
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V
Nothing we say today precludes a state or local entity from 

taking action to rectify the effects of identified discrimination 
within its jurisdiction. If the city of Richmond had evidence 
before it that nonminority contractors were systematically 
excluding minority businesses from subcontracting opportu-
nities, it could take action to end the discriminatory exclu-
sion. Where there is a significant statistical disparity be-
tween the number of qualified minority contractors willing 
and able to perform a particular service and the number of 
such contractors actually engaged by the locality or the local-
ity’s prime contractors, an inference of discriminatory exclu-
sion could arise. See Bazemore v. Friday, 478 U. S., at 398; 
Teamsters v. United States, 431 U. S., at 337-339. Under 
such circumstances, the city could act to dismantle the closed 
business system by taking appropriate measures against 
those who discriminate on the basis of race or other illegiti-
mate criteria. See, e. g., New York State Club Assn. v. New 
York City, 487 U. S. 1, 10-11, 13-14 (1988). In the extreme 
case, some form of narrowly tailored racial preference might 
be necessary to break down patterns of deliberate exclusion.

Nor is local government powerless to deal with individual 
instances of racially motivated refusals to employ minority 
contractors. Where such discrimination occurs, a city would 
be justified in penalizing the discriminator and providing ap-
propriate relief to the victim of such discrimination. See 
generally McDonnell Douglas Corp. v. Green, 411 U. S. 792, 
802-803 (1973). Moreover, evidence of a pattern of individ-
ual discriminatory acts can, if supported by appropriate sta-
tistical proof, lend support to a local government’s determina-
tion that broader remedial relief is justified. See Teamsters, 
supra, at 338.

Even in the absence of evidence of discrimination, the city 
has at its disposal a whole array of race-neutral devices to in-
crease the accessibility of city contracting opportunities to 
small entrepreneurs of all races. Simplification of bidding 
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procedures, relaxation of bonding requirements, and training 
and financial aid for disadvantaged entrepreneurs of all races 
would open the public contracting market to all those who 
have suffered the effects of past societal discrimination or ne-
glect. Many of the formal barriers to new entrants may be 
the product of bureaucratic inertia more than actual neces-
sity, and may have a disproportionate effect on the opportu-
nities open to new minority firms. Their elimination or 
modification would have little detrimental effect on the city’s 
interests and would serve to increase the opportunities avail-
able to minority business without classifying individuals on 
the basis of race. The city may also act to prohibit dis-
crimination in the provision of credit or bonding by local sup-
pliers and banks. Business as usual should not mean busi-
ness pursuant to the unthinking exclusion of certain members 
of our society from its rewards.

In the case at hand, the city has not ascertained how many 
minority enterprises are present in the local construction 
market nor the level of their participation in city construction 
projects. The city points to no evidence that qualified mi-
nority contractors have been passed over for city contracts or 
subcontracts, either as a group or in any individual case. 
Under such circumstances, it is simply impossible to say that 
the city has demonstrated “a strong basis in evidence for its 
conclusion that remedial action was necessary.” Wygant, 
476 U. S., at 277.

Proper findings in this regard are necessary to define both 
the scope of the injury and the extent of the remedy neces-
sary to cure its effects. Such findings also serve to assure all 
citizens that the deviation from the norm of equal treatment 
of all racial and ethnic groups is a temporary matter, a meas-
ure taken in the service of the goal of equality itself. Absent 
such findings, there is a danger that a racial classification 
is merely the product of unthinking stereotypes or a form of 
racial politics. “[I]f there is no duty to attempt either to 
measure the recovery by the wrong or to distribute that re-
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covery within the injured class in an evenhanded way, our 
history will adequately support a legislative preference for 
almost any ethnic, religious, or racial group with the politi-
cal strength to negotiate ‘a piece of the action’ for its mem-
bers.” Fullilove, 448 U. S., at 539 (Ste ven s , J., dissent-
ing). Because the city of Richmond has failed to identify the 
need for remedial action in the awarding of its public con-
struction contracts, its treatment of its citizens on a racial 
basis violates the dictates of the Equal Protection Clause. 
Accordingly, the judgment of the Court of Appeals for the 
Fourth Circuit is

Affirmed.

Justic e Ste vens , concurring in part and concurring in 
the judgment.

A central purpose of the Fourteenth Amendment is to fur-
ther the national goal of equal opportunity for all our citizens. 
In order to achieve that goal we must learn from our past 
mistakes, but I believe the Constitution requires us to eval-
uate our policy decisions—including those that govern the 
relationships among different racial and ethnic groups—pri-
marily by studying their probable impact on the future. I 
therefore do not agree with the premise that seems to under-
lie today’s decision, as well as the decision in Wygant v. Jack- 
son Board of Education, 476 U. S. 267 (1986), that a govern-
mental decision that rests on a racial classification is never 
permissible except as a remedy for a past wrong. See ante, 
at 493-494? I do, however, agree with the Court’s explana-

1 In my view the Court’s approach to this case gives unwarranted defer-
ence to race-based legislative action that purports to serve a purely reme-
dial goal, and overlooks the potential value of race-based determinations 
that may serve other valid purposes. With regard to the former point—as 
I explained at some length in Fullilove v. Klutznick, 448 U. S. 448, 
532-554 (1980) (dissenting opinion)—I am not prepared to assume that 
even a more narrowly tailored set-aside program supported by stronger 
findings would be constitutionally justified. Unless the legislature can 
identify both the particular victims and the particular perpetrators of past 



512 OCTOBER TERM, 1988

Opinion of Steve ns , J. 488 U. S.

tion of why the Richmond ordinance cannot be justified as a 
remedy for past discrimination, and therefore join Parts I, 
III-B, and IV of its opinion. I write separately to emphasize 
three aspects of the case that are of special importance to me.

First, the city makes no claim that the public interest in 
the efficient performance of its construction contracts will be 
served by granting a preference to minority-business enter-
prises. This case is therefore completely unlike Wygant, in 
which I thought it quite obvious that the school board had 
reasonably concluded that an integrated faculty could provide 
educational benefits to the entire student body that could not 
be provided by an all-white, or nearly all-white, faculty. As 
I pointed out in my dissent in that case, even if we completely 
disregard our history of racial injustice, race is not always 
irrelevant to sound governmental decisionmaking.* 2 In the

discrimination, which is precisely what a court does when it makes findings 
of fact and conclusions of law, a remedial justification for race-based legis-
lation will almost certainly sweep too broadly. With regard to the latter 
point: I think it unfortunate that the Court in neither Wygant nor this case 
seems prepared to acknowledge that some race-based policy decisions may 
serve a legitimate public purpose. I agree, of course, that race is so sel-
dom relevant to legislative decisions on how best to foster the public good 
that legitimate justifications for race-based legislation will usually not be 
available. But unlike the Court, I would not totally discount the legiti-
macy of race-based decisions that may produce tangible and fully justified 
future benefits. See n. 2, infra; see also Justice Powell’s discussion in 
University of California Regents v. Bakke, 438 U. S. 265, 311-319 (1978).

2 “Rather than analyzing a case of this kind by asking whether minority 
teachers have some sort of special entitlement to jobs as a remedy for sins 
that were committed in the past, I believe that we should first ask whether 
the Board’s action advances the public interest in educating children for the 
future.

“[I]n our present society, race is not always irrelevant to sound govern-
mental decisionmaking. To take the most obvious example, in law en-
forcement, if an undercover agent is needed to infiltrate a group suspected 
of ongoing criminal behavior—and if the members of the group are all of 
the same race—it would seem perfectly rational to employ an agent of that 
race rather than a member of a different racial class. Similarly, in a city
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case of public contracting, however, if we disregard the past, 
there is not even an arguable basis for suggesting that the 
race of a subcontractor or general contractor should have any 
relevance to his or her access to the market.

Second, this litigation involves an attempt by a legislative 
body, rather than a court, to fashion a remedy for a past 
wrong. Legislatures are primarily policymaking bodies that 
promulgate rules to govern future conduct. The constitu-
tional prohibitions against the enactment of ex post facto 
laws and bills of attainder reflect a valid concern about the 
use of the political process to punish or characterize past con-
duct of private citizens.* 3 It is the judicial system, rather 
than the legislative process, that is best equipped to iden-

with a recent history of racial unrest, the superintendent of police might 
reasonably conclude that an integrated police force could develop a better 
relationship with the community and thereby do a more effective job of 
maintaining law and order than a force composed only of white officers.

“In the context of public education, it is quite obvious that a school board 
may reasonably conclude that an integrated faculty will be able to provide 
benefits to the student body that could not be provided by an all-white, or 
nearly all-white, faculty. For one of the most important lessons that the 
American public schools teach is that the diverse ethnic, cultural, and na-
tional backgrounds that have been brought together in our famous ‘melting 
pot’ do not identify essential differences among the human beings that in-
habit our land. It is one thing for a white child to be taught by a white 
teacher that color, like beauty, is only ‘skin deep’; it is far more convincing 
to experience that truth on a day-to-day basis during the routine, ongoing 
learning process.” Wygant v. Jackson Board of Education, 476 U. S., at 
313-315 (footnotes omitted).

3See U. S. Const., Art. I, §9, cl. 3, § 10, cl. 1. Of course, legislatures 
frequently appropriate funds to compensate victims of past governmen-
tal misconduct for which there is no judicial remedy. See, e. g., Pub. L. 
100-383, 102 Stat. 903 (provision of restitution to interned Japanese- 
Americans during World War II). Thus, it would have been consistent 
with normal practice for the city of Richmond to provide direct monetary 
compensation to any minority-business enterprise that the city might have 
injured in the past. Such a voluntary decision by a public body is, how-
ever, quite different from a decision to require one private party to com-
pensate another for an unproven injury.
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tify past wrongdoers and to fashion remedies that will create 
the conditions that presumably would have existed had no 
wrong been committed. Thus, in cases involving the review 
of judicial remedies imposed against persons who have been 
proved guilty of violations of law, I would allow the courts 
in racial discrimination cases the same broad discretion that 
chancellors enjoy in other areas of the law. See Swann v. 
Charlotte-Mecklenburg Board of Education, 402 U. S. 1, 15- 
16 (1971).4

Third, instead of engaging in a debate over the proper 
standard of review to apply in affirmative-action litigation,51 
believe it is more constructive to try to identify the charac-
teristics of the advantaged and disadvantaged classes that 
may justify their disparate treatment. See Cleburne v. Cle-
burne Living Center, Inc., 473 U. S. 432, 452-453 (1985) 
(Steve ns , J., concurring).6 In this case that approach con-

4 As I pointed out in my separate opinion concurring in the judgment in 
United States v. Paradise, 480 U. S. 149, 193-194 (1987):

“A party who has been found guilty of repeated and persistent violations 
of the law bears the burden of demonstrating that the chancellor’s efforts 
to fashion effective relief exceed the bounds of ‘reasonableness.’ The bur-
den of proof in a case like this is precisely the opposite of that in cases such 
as Wygant v. Jackson Board of Education, 476 U. S. 267 (1986), and Fulli- 
love v. Klutznick, 448 U. S. 448 (1980), which did not involve any proven 
violations of law. In such cases the governmental decisionmaker who 
would make race-conscious decisions must overcome a strong presumption 
against them. No such burden rests on a federal district judge who has 
found that the governmental unit before him is guilty of racially discrimina-
tory conduct that violates the Constitution.”

6 “There is only one Equal Protection Clause. It requires every State 
to govern impartially. It does not direct the courts to apply one standard 
of review in some cases and a different standard in other cases.” Craig v. 
Boren, 429 U. S. 190, 211-212 (1976) (Stev en s , J., concurring).

6 “I have always asked myself whether I could find a ‘rational basis’ for 
the classification at issue. The term ‘rational,’ of course, includes a 
requirement that an impartial lawmaker could logically believe that the 
classification would serve a legitimate public purpose that transcends the 
harm to the members of the disadvantaged class. Thus, the word ‘ra-
tional’—for me at least—includes elements of legitimacy and neutrality
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vinces me that, instead of carefully identifying the charac-
teristics of the two classes of contractors that are respec-
tively favored and disfavored by its ordinance, the Richmond 
City Council has merely engaged in the type of stereotypical 
analysis that is a hallmark of violations of the Equal Protec-
tion Clause. Whether we look at the class of persons bene-
fited by the ordinance or at the disadvantaged class, the same 
conclusion emerges.

The justification for the ordinance is the fact that in the 
past white contractors—and presumably other white citizens 
in Richmond—have discriminated against black contractors. 
The class of persons benefited by the ordinance is not, how-
ever, limited to victims of such discrimination—it encom-
passes persons who have never been in business in Richmond 
as well as minority contractors who may have been guilty of 
discriminating against members of other minority groups. 
Indeed, for all the record shows, all of the minority-business 
enterprises that have benefited from the ordinance may be 
firms that have prospered notwithstanding the discrimina-
tory conduct that may have harmed other minority firms 
years ago. Ironically, minority firms that have survived in 
the competitive struggle, rather than those that have per-
ished, are most likely to benefit from an ordinance of this 
kind.

The ordinance is equally vulnerable because of its failure to 
identify the characteristics of the disadvantaged class of

that must always characterize the performance of the sovereign’s duty to 
govern impartially.

“In every equal protection case, we have to ask certain basic questions. 
What class is harmed by the legislation, and has it been subjected to a 
‘tradition of disfavor’ by our laws? What is the public purpose that is 
being served by the law? What is the characteristic of the disadvantaged 
class that justifies the disparate treatment? In most cases the answer to 
these questions will tell us whether the statute has a ‘rational basis.’” 
Cleburne v. Cleburne Living Center, Inc., 473 U. S., at 452-453 (Ste -
ve ns , J., concurring).
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white contractors that justify the disparate treatment. That 
class unquestionably includes some white contractors who 
are guilty of past discrimination against blacks, but it is only 
habit, rather than evidence or analysis, that makes it seem 
acceptable to assume that every white contractor covered by 
the ordinance shares in that guilt. Indeed, even among 
those who have discriminated in the past, it must be assumed 
that at least some of them have complied with the city ordi-
nance that has made such discrimination unlawful since 
1975.7 Thus, the composition of the disadvantaged class of 
white contractors presumably includes some who have been 
guilty of unlawful discrimination, some who practiced dis-
crimination before it was forbidden by law,8 and some who 
have never discriminated against anyone on the basis of race. 
Imposing a common burden on such a disparate class merely 
because each member of the class is of the same race stems 
from reliance on a stereotype rather than fact or reason.9

There is a special irony in the stereotypical thinking that 
prompts legislation of this kind. Although it stigmatizes the 
disadvantaged class with the unproven charge of past racial 
discrimination, it actually imposes a greater stigma on its

7 See ante, at 502, n. 3.
8 There is surely some question about the power of a legislature to im-

pose a statutory burden on private citizens for engaging in discriminatory 
practices at a time when such practices were not unlawful. Cf. Teamsters 
v. United States, 431 U. S. 324, 356-357, 360 (1977).

9 There is, of course, another possibility that should not be overlooked. 
The ordinance might be nothing more than a form of patronage. But racial 
patronage, like a racial gerrymander, is no more defensible than political 
patronage or a political gerrymander. Cf. Karcher v. Daggett, 462 U. S. 
725, 744-765 (1983) (Stev en s , J., concurring); Rogers v. Lodge, 458 U. S. 
613, 631-653 (1982) (Steven s , J., dissenting); Mobile v. Bolden, 446 
U. S. 55, 83-94 (1980) (Steven s , J., concurring in judgment); Cousins v. 
City Council of Chicago, 466 F. 2d 830, 848-853 (CA7) (Stevens, J., dis-
senting), cert, denied, 409 U. S. 893 (1972). A southern State with a long 
history of discrimination against Republicans in the awarding of public con-
tracts could not rely on such past discrimination as a basis for granting a 
legislative preference to Republican contractors in the future.
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supposed beneficiaries. For, as I explained in my opinion in 
Fullilove v. Klutznick, 448 U. S. 448 (1980):

“[E]ven though it is not the actual predicate for this leg-
islation, a statute of this kind inevitably is perceived by 
many as resting on an assumption that those who are 
granted this special preference are less qualified in some 
respect that is identified purely by their race.” Id., at 
545.
“The risk that habitual attitudes toward classes of per-
sons, rather than analysis of the relevant characteristics 
of the class, will serve as a basis for a legislative classifi-
cation is present when benefits are distributed as well as 
when burdens are imposed. In the past, traditional atti-
tudes too often provided the only explanation for dis-
crimination against women, aliens, illegitimates, and 
black citizens. Today there is a danger that awareness 
of past injustice will lead to automatic acceptance of new 
classifications that are not in fact justified by attributes 
characteristic of the class as a whole.

“When [government] creates a special preference, or a 
special disability, for a class of persons, it should identify 
the characteristic that justifies the special treatment. 
When the classification is defined in racial terms, I be-
lieve that such particular identification is imperative.

“In this case, only two conceivable bases for differenti-
ating the preferred classes from society as a whole have 
occurred to me: (1) that they were the victims of unfair 
treatment in the past and (2) that they are less able 
to compete in the future. Although the first of these 
factors would justify an appropriate remedy for past 
wrongs, for reasons that I have already stated, this stat-
ute is not such a remedial measure. The second factor is 
simply not true. Nothing in the record of this case, the 
legislative history of the Act, or experience that we may 
notice judicially provides any support for such a proposi-
tion.” Id., at 552-554 (footnote omitted).
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Accordingly, I concur in Parts I, III-B, and IV of the 
Court’s opinion, and in the judgment.

Justic e Kenned y , concurring in part and concurring in 
the judgment.

I join all but Part II of Justi ce  O’Connor ’s opinion and 
give this further explanation.

Part II examines our case law upholding congressional 
power to grant preferences based on overt and explicit classi-
fication by race. See Fullilove v. Klutznick, 448 U. S. 448 
(1980). With the acknowledgment that the summary in Part 
II is both precise and fair, I must decline to join it. The 
process by which a law that is an equal protection violation 
when enacted by a State becomes transformed to an equal 
protection guarantee when enacted by Congress poses a diffi-
cult proposition for me; but as it is not before us, any re-
consideration of that issue must await some further case. 
For purposes of the ordinance challenged here, it suffices to 
say that the State has the power to eradicate racial dis-
crimination and its effects in both the public and private sec-
tors, and the absolute duty to do so where those wrongs were 
caused intentionally by the State itself. The Fourteenth 
Amendment ought not to be interpreted to reduce a State’s 
authority in this regard, unless, of course, there is a conflict 
with federal law or a state remedy is itself a violation of equal 
protection. The latter is the case presented here.

The moral imperative of racial neutrality is the driving 
force of the Equal Protection Clause. Justic e Scalia ’s  
opinion underscores that proposition, quite properly in my 
view. The rule suggested in his opinion, which would strike 
down all preferences which are not necessary remedies to 
victims of unlawful discrimination, would serve important 
structural goals, as it would eliminate the necessity for courts 
to pass upon each racial preference that is enacted. Struc-
tural protections may be necessities if moral imperatives are 
to be obeyed. His opinion would make it crystal clear to the
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political branches, at least those of the States, that legislation 
must be based on criteria other than race.

Nevertheless, given that a rule of automatic invalidity for 
racial preferences in almost every case would be a significant 
break with our precedents that require a case-by-case test, I 
am not convinced we need adopt it at this point. On the as-
sumption that it will vindicate the principle of race neutrality 
found in the Equal Protection Clause, I accept the less abso-
lute rule contained in Just ice  O’Connor ’s opinion, a rule 
based on the proposition that any racial preference must face 
the most rigorous scrutiny by the courts. My reasons for 
doing so are as follows. First, I am confident that, in appli-
cation, the strict scrutiny standard will operate in a manner 
generally consistent with the imperative of race neutrality, 
because it forbids the use even of narrowly drawn racial 
classifications except as a last resort. Second, the rule 
against race-conscious remedies is already less than an abso-
lute one, for that relief may be the only adequate remedy 
after a judicial determination that a State or its instrumental-
ity has violated the Equal Protection Clause. I note, in this 
connection, that evidence which would support a judicial find-
ing of intentional discrimination may suffice also to justify re-
medial legislative action, for it diminishes the constitutional 
responsibilities of the political branches to say they must wait 
to act until ordered to do so by a court. Third, the strict 
scrutiny rule is consistent with our precedents, as Justi ce  
O’Connor ’s  opinion demonstrates.

The ordinance before us falls far short of the standard we 
adopt. The nature and scope of the injury that existed; its 
historical or antecedent causes; the extent to which the city 
contributed to it, either by intentional acts or by passive com-
plicity in acts of discrimination by the private sector; the ne-
cessity for the response adopted, its duration in relation to the 
wrong, and the precision with which it otherwise bore on what-
ever injury in fact was addressed, were all matters unmea-
sured, unexplored, and unexplained by the city council. We 
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are left with an ordinance and a legislative record open to the 
fair charge that it is not a remedy but is itself a preference 
which will cause the same corrosive animosities that the Con-
stitution forbids in the whole sphere of government and that 
our national policy condemns in the rest of society as well. 
This ordinance is invalid under the Fourteenth Amendment.

Justi ce  Scal ia , concurring in the judgment.
I agree with much of the Court’s opinion, and, in particu-

lar, with Justi ce  O’Connor ’s  conclusion that strict scrutiny 
must be applied to all governmental classification by race, 
whether or not its asserted purpose is “remedial” or “be-
nign.” Ante, at 493, 495. I do not agree, however, with 
Justi ce  O’Connor ’s dictum suggesting that, despite the 
Fourteenth Amendment, state and local governments may in 
some circumstances discriminate on the basis of race in order 
(in a broad sense) “to ameliorate the effects of past dis-
crimination.” Ante, at 476-477. The benign purpose of 
compensating for social disadvantages, whether they have 
been acquired by reason of prior discrimination or otherwise, 
can no more be pursued by the illegitimate means of racial 
discrimination than can other assertedly benign purposes we 
have repeatedly rejected. See, e. g., Wygant v. Jackson 
Board of Education, 476 U.S. 267, 274-276 (1986) (plurality 
opinion) (discrimination in teacher assignments to provide 
“role models” for minority students); Palmore n . Sidoti, 466 
U. S. 429, 433 (1984) (awarding custody of child to father, 
after divorced mother entered an interracial remarriage, in 
order to spare child social “pressures and stresses”); Lee v. 
Washington, 390 U. S. 333 (1968) (per curiam) (permanent 
racial segregation of all prison inmates, presumably to reduce 
possibility of racial conflict). The difficulty of overcoming 
the effects of past discrimination is as nothing compared with 
the difficulty of eradicating from our society the source of 
those effects, which is the tendency—fatal to a Nation such 
as ours—to classify and judge men and women on the basis of 
their country of origin or the color of their skin. A solution
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to the first problem that aggravates the second is no solution 
at all. I share the view expressed by Alexander Bickel that 
“[t]he lesson of the great decisions of the Supreme Court and 
the lesson of contemporary history have been the same for at 
least a generation: discrimination on the basis of race is illegal, 
immoral, unconstitutional, inherently wrong, and destructive 
of democratic society.” A. Bickel, The Morality of Consent 
133 (1975). At least where state or local action is at issue, 
only a social emergency rising to the level of imminent dan-
ger to life and limb—for example, a prison race riot, requir-
ing temporary segregation of inmates, cf. Lee n . Washington, 
supra—can justify an exception to the principle embodied in 
the Fourteenth Amendment that “[o]ur Constitution is color-
blind, and neither knows nor tolerates classes among citi-
zens,” Plessy v. Ferguson, 163 U. S. 537, 559 (1896) (Harlan,
J., dissenting); accord, Ex parte Virginia, 100 U. S. 339, 345 
(1880); 2 J. Story, Commentaries on the Constitution § 1961, 
p. 677 (T. Cooley ed. 1873); T. Cooley, Constitutional Limita-
tions 439 (2d ed. 1871).

We have in some contexts approved the use of racial classi-
fications by the Federal Government to remedy the effects 
of past discrimination. I do not believe that we must or 
should extend those holdings to the States. In Fullilove v. 
Klutznick, 448 U. S. 448 (1980), we upheld legislative action 
by Congress similar in its asserted purpose to that at issue 
here. And we have permitted federal courts to prescribe 
quite severe, race-conscious remedies when confronted with 
egregious and persistent unlawful discrimination, see, e. g., 
United States v. Paradise, 480 U. S. 149 (1987); Sheet Metal 
Workers n . EEOC, 478 U. S. 421 (1986). As Justice  
O’Connor  acknowledges, however, ante, at 486-491, it is one 
thing to permit racially based conduct by the Federal Gov-
ernment—whose legislative powers concerning matters of 
race were explicitly enhanced by the Fourteenth Amend-
ment, see U. S. Const., Arndt. 14, §5—and quite another to 
permit it by the precise entities against whose conduct in
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matters of race that Amendment was specifically directed, 
see Arndt. 14, § 1. As we said in Ex parte Virginia, supra, 
at 345, the Civil War Amendments were designed to “take 
away all possibility of oppression by law because of race or 
color” and “to be . . . limitations on the power of the States 
and enlargements of the power of Congress.” Thus, without 
revisiting what we held in Fullilove (or trying to derive a ra-
tionale from the three separate opinions supporting the judg-
ment, none of which commanded more than three votes, com-
pare 448 U. S., at 453-495 (opinion of Burger, C. J., joined 
by White  and Powell, JJ.), with id., at 495-517 (opinion of 
Powell, J.), and id., at 517-522 (opinion of Marshal l , J., 
joined by Brenn an  and Blackm un , JJ.)), I do not believe 
our decision in that case controls the one before us here.

A sound distinction between federal and state (or local) ac-
tion based on race rests not only upon the substance of the 
Civil War Amendments, but upon social reality and govern-
mental theory. It is a simple fact that what Justice Stewart 
described in Fullilove as “the dispassionate objectivity [and] 
the flexibility that are needed to mold a race-conscious rem-
edy around the single objective of eliminating the effects of 
past or present discrimination”—political qualities already to 
be doubted in a national legislature, Fullilove, supra, at 527 
(Stewart, J., with whom Rehn quis t , J., joined, dissent-
ing)—are substantially less likely to exist at the state or local 
level. The struggle for racial justice has historically been a 
struggle by the national society against oppression in the in-
dividual States. See, e. g., Ex parte Virginia, supra (deny-
ing writ of habeas corpus to a state judge in custody under 
federal indictment for excluding jurors on the basis of race); 
H. Hyman & W. Wiecek, Equal Justice Under Law, 1835- 
1875, pp. 312-334 (1982); Logan, Judicial Federalism in the 
Court of History, 66 Ore. L. Rev. 454, 494-515 (1988). And 
the struggle retains that character in modem times. See, 
e. g., Brown v. Board of Education, 349 U. S. 294 (1955) 
(Brown II); United States v. Montgomery Board of Educa-
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tion, 395 U. S. 225 (1969); Swann v. Charlotte-Mecklenburg 
Board of Education, 402 U. S. 1 (1971); Griffin v. Prince Ed-
ward County School Board, 377 U. S. 218 (1964); Cooper v. 
Aaron, 358 U. S. 1 (1958). Not all of that struggle has in-
volved discrimination against blacks, see, e. g., Yick Wo v. 
Hopkins, 118 U. S. 356 (1886) (Chinese); Hernandez n . Texas, 
347 U. S. 475 (1954) (Hispanics), and not all of it has been in 
the Old South, see, e. g., Columbus Board of Education v. 
Penick, 443 U. S. 449 (1979); Keyes v. School Dist. No. 1, 
Denver, Colorado, 413 U. S. 189 (1973). What the record 
shows, in other words, is that racial discrimination against 
any group finds a more ready expression at the state and 
local than at the federal level. To the children of the Found-
ing Fathers, this should come as no surprise. An acute 
awareness of the heightened danger of oppression from politi-
cal factions in small, rather than large, political units dates to 
the very beginning of our national history. See G. Wood, 
The Creation of the American Republic, 1776-1787, pp. 499- 
506 (1969). As James Madison observed in support of the 
proposed Constitution’s enhancement of national powers:

“The smaller the society, the fewer probably will be the 
distinct parties and interests composing it; the fewer the 
distinct parties and interests, the more frequently will a 
majority be found of the same party; and the smaller the 
number of individuals composing a majority, and the 
smaller the compass within which they are placed, the 
more easily will they concert and execute their plan of 
oppression. Extend the sphere and you take in a 
greater variety of parties and interests; you make it less 
probable that a majority of the whole will have a common 
motive to invade the rights of other citizens; or if such a 
common motive exists, it will be more difficult for all 
who feel it to discover their own strength and to act in 
unison with each other.” The Federalist No. 10, pp. 
82-84 (C. Rossiter ed. 1961).
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The prophesy of these words came to fruition in Richmond in 
the enactment of a set-aside clearly and directly beneficial to 
the dominant political group, which happens also to be the 
dominant racial group. The same thing has no doubt hap-
pened before in other cities (though the racial basis of the 
preference has rarely been made textually explicit)—and 
blacks have often been on the receiving end of the injustice. 
Where injustice is the game, however, turnabout is not fair 
play.

In my view there is only one circumstance in which the 
States may act by race to “undo the effects of past discrimina-
tion”: where that is necessary to eliminate their own mainte-
nance of a system of unlawful racial classification. If, for 
example, a state agency has a discriminatory pay scale com-
pensating black employees in all positions at 20% less than 
their nonblack counterparts, it may assuredly promulgate an 
order raising the salaries of “all black employees” to elimi-
nate the differential. Cf. Bazemore v. Friday, 478 U. S. 
385, 395-396 (1986). This distinction explains our school de-
segregation cases, in which we have made plain that States 
and localities sometimes have an obligation to adopt race-
conscious remedies. While there is no doubt that those 
cases have taken into account the continuing “effects” of pre-
viously mandated racial school assignment, we have held 
those effects to justify a race-conscious remedy only because 
we have concluded, in that context, that they perpetuate a 
“dual school system.” We have stressed each school dis-
trict’s constitutional “duty to dismantle its dual system,” and 
have found that “[e]ach instance of a failure or refusal to ful-
fill this affirmative duty continues the violation of the Four-
teenth Amendment.” Columbus Board of Education v. 
Penick, supra, at 458-459 (emphasis added). Concluding in 
this context that race-neutral efforts at “dismantling the 
state-imposed dual system” were so ineffective that they 
might “indicate a lack of good faith,” Green n . New Kent 
County School Board, 391 U. S. 430, 439 (1968); see also
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Raney v. Board of Education of Gould School Dist., 391 
U. S. 443 (1968), we have permitted, as part of the local au-
thorities’ “affirmative duty to disestablish the dual school 
system[s],” such voluntary (that is, noncourt-ordered) meas-
ures as attendance zones drawn to achieve greater racial bal-
ance, and out-of-zone assignment by race for the same pur-
pose. McDaniel v. Barresi, 402 U. S. 39, 40-41 (1971). 
While thus permitting the use of race to declassify racially 
classified students, teachers, and educational resources, how-
ever, we have also made it clear that the remedial power ex-
tends no further than the scope of the continuing constitu-
tional violation. See, e. g., Columbus Board of Education 
n . Penick, supra, at 465; Dayton Board of Education v. 
Brinkman, 433 U. S. 406, 420 (1977); Milliken v. Bradley, 
418 U. S. 717, 744 (1974); Keyes n . School Dist. No. 1, Den-
ver, Colorado, supra, at 213. And it is implicit in our cases 
that after the dual school system has been completely dis-
established, the States may no longer assign students by 
race. Cf. Pasadena City Board of Education n . Spangler, 
427 U. S. 424 (1976) (federal court may not require racial as-
signment in such circumstances).

Our analysis in Bazemore v. Friday, supra, reflected our 
unwillingness to conclude, outside the context of school as-
signment, that the continuing effects of prior discrimination 
can be equated with state maintenance of a discriminatory 
system. There we found both that the government’s adop-
tion of “wholly neutral admissions” policies for 4-H and 
Homemaker Clubs sufficed to remedy its prior constitutional 
violation of maintaining segregated admissions, and that 
there was no further obligation to use racial reassignments to 
eliminate continuing effects—that is, any remaining all-black 
and all-white clubs. 478 U. S., at 407-408. “[H]owever 
sound Green [v. New Kent County School Board, supra} may 
have been in the context of the public schools,” we said, “it 
has no application to this wholly different milieu.” Id., at 
408. The same is so here.
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A State can, of course, act “to undo the effects of past dis-
crimination” in many permissible ways that do not involve 
classification by race. In the particular field of state con-
tracting, for example, it may adopt a preference for small 
businesses, or even for new businesses—which would make it 
easier for those previously excluded by discrimination to 
enter the field. Such programs may well have racially dis-
proportionate impact, but they are not based on race. And, 
of course, a State may “undo the effects of past discrimina-
tion” in the sense of giving the identified victim of state dis-
crimination that which it wrongfully denied him—for exam-
ple, giving to a previously rejected black applicant the job 
that, by reason of discrimination, had been awarded to a 
white applicant, even if this means terminating the latter’s 
employment. In such a context, the white jobholder is not 
being selected for disadvantageous treatment because of his 
race, but because he was wrongfully awarded a job to which 
another is entitled. That is worlds apart from the system 
here, in which those to be disadvantaged are identified solely 
by race.

I agree with the Court’s dictum that a fundamental distinc-
tion must be drawn between the effects of “societal” dis-
crimination and the effects of “identified” discrimination, and 
that the situation would be different if Richmond’s plan were 
“tailored” to identify those particular bidders who “suffered 
from the effects of past discrimination by the city or prime 
contractors.” Ante, at 507-508. In my view, however, the 
reason that would make a difference is not, as the Court 
states, that it would justify race-conscious action—see, e. g., 
ante, at 504-506, 507-508—but rather that it would enable 
race-neutral remediation. Nothing prevents Richmond from 
according a contracting preference to identified victims of 
discrimination. While most of the beneficiaries might be 
black, neither the beneficiaries nor those disadvantaged by 
the preference would be identified on the basis of their race. 
In other words, far from justifying racial classification, iden-
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tification of actual victims of discrimination makes it less sup-
portable than ever, because more obviously unneeded.

In his final book, Professor Bickel wrote:
“[A] racial quota derogates the human dignity and in-
dividuality of all to whom it is applied; it is invidious in 
principle as well as in practice. Moreover, it can easily 
be turned against those it purports to help. The history 
of the racial quota is a history of subjugation, not benefi-
cence. Its evil lies not in its name, but in its effects: a 
quota is a divider of society, a creator of castes, and it is 
all the worse for its racial base, especially in a society 
desperately striving for an equality that will make race 
irrelevant.” Bickel, The Morality of Consent, at 133.

Those statements are true and increasingly prophetic. 
Apart from their societal effects, however, which are “in the 
aggregate disastrous,” id., at 134, it is important not to lose 
sight of the fact that even “benign” racial quotas have indi-
vidual victims, whose very real injustice we ignore whenever 
we deny them enforcement of their right not to be disad-
vantaged on the basis of race. Johnson n . Transportation 
Agency, Santa Clara County, 480 U. S. 616, 677 (1987) 
(Scali a , J., dissenting). As Justice Douglas observed: “A 
DeFunis who is white is entitled to no advantage by virtue of 
that fact; nor is he subject to any disability, no matter what 
his race or color. Whatever his race, he had a constitutional 
right to have his application considered on its individual mer-
its in a racially neutral manner.” DeFunis v. Odegaard, 416 
U. S. 312, 337 (1974) (dissenting opinion). When we depart 
from this American principle we play with fire, and much 
more than an occasional DeFunis, Johnson, or Croson burns.

It is plainly true that in our society blacks have suffered 
discrimination immeasurably greater than any directed at 
other racial groups. But those who believe that racial pref-
erences can help to “even the score” display, and reinforce, a 
manner of thinking by race that was the source of the injus-
tice and that will, if it endures within our society, be the 
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source of more injustice still. The relevant proposition is not 
that it was blacks, or Jews, or Irish who were discriminated 
against, but that it was individual men and women, “created 
equal,” who were discriminated against. And the relevant 
resolve is that that should never happen again. Racial pref-
erences appear to “even the score” (in some small degree) 
only if one embraces the proposition that our society is appro-
priately viewed as divided into races, making it right that 
an injustice rendered in the past to a black man should be 
compensated for by discriminating against a white. Nothing 
is worth that embrace. Since blacks have been dispropor-
tionately disadvantaged by racial discrimination, any race-
neutral remedial program aimed at the disadvantaged as 
such will have a disproportionately beneficial impact on 
blacks. Only such a program, and not one that operates on 
the basis of race, is in accord with the letter and the spirit of 
our Constitution.

Since I believe that the appellee here had a constitutional 
right to have its bid succeed or fail under a decisionmaking 
process uninfected with racial bias, I concur in the judgment 
of the Court.

Just ice  Marshal l , with whom Justic e Bren nan  and 
Justi ce  Blackmun  join, dissenting.

It is a welcome symbol of racial progress when the former 
capital of the Confederacy acts forthrightly to confront the 
effects of racial discrimination in its midst. In my view, 
nothing in the Constitution can be construed to prevent Rich-
mond, Virginia, from allocating a portion of its contracting 
dollars for businesses owned or controlled by members of mi-
nority groups. Indeed, Richmond’s set-aside program is in-
distinguishable in all meaningful respects from—and in fact 
was patterned upon—the federal set-aside plan which this 
Court upheld in Fullilove v. Klutznick, 448 U. S. 448 (1980).

A majority of this Court holds today, however, that the 
Equal Protection Clause of the Fourteenth Amendment 
blocks Richmond’s initiative. The essence of the majority’s
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position1 is that Richmond has failed to catalog adequate 
findings to prove that past discrimination has impeded minor-
ities from joining or participating fully in Richmond’s con-
struction contracting industry. I find deep irony in second- 
guessing Richmond’s judgment on this point. As much as 
any municipality in the United States, Richmond knows what 
racial discrimination is; a century of decisions by this and 
other federal courts has richly documented the city’s dis-
graceful history of public and private racial discrimination. 
In any event, the Richmond City Council has supported its 
determination that minorities have been wrongly excluded 
from local construction contracting. Its proof includes sta-
tistics showing that minority-owned businesses have re-
ceived virtually no city contracting dollars and rarely if ever 
belonged to area trade associations; testimony by municipal 
officials that discrimination has been widespread in the local 
construction industry; and the same exhaustive and widely 
publicized federal studies relied on in Fullilove, studies 
which showed that pervasive discrimination in the Nation’s 
tight-knit construction industry had operated to exclude mi-
norities from public contracting. These are precisely the 
types of statistical and testimonial evidence which, until 
today, this Court had credited in cases approving of race-
conscious measures designed to remedy past discrimination.

More fundamentally, today’s decision marks a deliberate 
and giant step backward in this Court’s affirmative-action ju-
risprudence. Cynical of one municipality’s attempt to re-
dress the effects of past racial discrimination in a particular 
industry, the majority launches a grapeshot attack on race-
conscious remedies in general. The majority’s unnecessary 
pronouncements will inevitably discourage or prevent gov-
ernmental entities, particularly States and localities, from 
acting to rectify the scourge of past discrimination. This is

xIn the interest of convenience, I refer to the opinion in this case 
authored by Jus tic e O’Conn or  as “the majority,” recognizing that certain 
portions of that opinion have been joined by only a plurality of the Court.
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the harsh reality of the majority’s decision, but it is not the 
Constitution’s command.

I
As an initial matter, the majority takes an exceedingly my-

opic view of the factual predicate on which the Richmond 
City Council relied when it passed the Minority Business 
Utilization Plan. The majority analyzes Richmond’s initia-
tive as if it were based solely upon the facts about local con-
struction and contracting practices adduced during the city 
council session at which the measure was enacted. Ante, at 
479-481. In so doing, the majority downplays the fact that 
the city council had before it a rich trove of evidence that dis-
crimination in the Nation’s construction industry had seri-
ously impaired the competitive position of businesses owned 
or controlled by members of minority groups. It is only 
against this backdrop of documented national discrimination, 
however, that the local evidence adduced by Richmond can 
be properly understood. The majority’s refusal to recognize 
that Richmond has proved itself no exception to the dismay-
ing pattern of national exclusion which Congress so painstak-
ingly identified infects its entire analysis of this case.

Six years before Richmond acted, Congress passed, and 
the President signed, the Public Works Employment Act of 
1977, Pub. L. 95-28, 91 Stat. 116, 42 U. S. C. §6701 et seq. 
(Act), a measure which appropriated $4 billion in federal 
grants to state and local governments for use in public works 
projects. Section 103(f)(2) of the Act was a minority busi-
ness set-aside provision. It required state or local grantees 
to use 10% of their federal grants to procure services or sup-
plies from businesses owned or controlled by members of 
statutorily identified minority groups, absent an adminis-
trative waiver. In 1980, in Fullilove, supra, this Court up-
held the validity of this federal set-aside. Chief Justice Bur-
ger’s principal opinion noted the importance of overcoming 
those “criteria, methods, or practices thought by Congress to 
have the effect of defeating, or substantially impairing, ac-
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cess by the minority business community to public funds 
made available by congressional appropriations.” Fullilove, 
448 U. S., at 480. Finding the set-aside provision properly 
tailored to this goal, the Chief Justice concluded that the pro-
gram was valid under either strict or intermediate scrutiny. 
Id., at 492.

The congressional program upheld in Fullilove was based 
upon an array of congressional and agency studies which 
documented the powerful influence of racially exclusionary 
practices in the business world. A 1975 Report by the 
House Committee on Small Business concluded:

“The effects of past inequities stemming from racial prej-
udice have not remained in the past. The Congress has 
recognized the reality that past discriminatory practices 
have, to some degree, adversely affected our present 
economic system.

“While minority persons comprise about 16 percent of 
the Nation’s population, of the 13 million businesses in 
the United States, only 382,000, or approximately 3.0 
percent, are owned by minority individuals. The most 
recent data from the Department of Commerce also indi-
cates that the gross receipts of all businesses in this 
country totals about $2,540.8 billion, and of this amount 
only $16.6 billion, or about 0.65 percent was realized by 
minority business concerns.

“These statistics are not the result of random chance. 
The presumption must be made that past discriminatory 
systems have resulted in present economic inequities. ” 
H. R. Rep. No. 94-468, pp. 1-2 (1975) (quoted in Fulli-
love, supra, at 465) (opinion of Burger, C. J.) (emphasis 
deleted and added).

A 1977 Report by the same Committee concluded:
“[O]ver the years, there has developed a business sys-
tem which has traditionally excluded measurable minor-
ity participation. In the past more than the present, 
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this system of conducting business transactions overtly 
precluded minority input. Currently, we more often en-
counter a business system which is racially neutral on its 
face, but because of past overt social and economic dis-
crimination is presently operating, in effect, to perpetu-
ate these past inequities. Minorities, until recently, 
have not participated to any measurable extent, in our 
total business system generally, or in the construction 
industry in particular.” H. R. Rep. No. 94-1791, p. 182 
(1977), summarizing H. R. Rep. No. 94-468, p. 17 (1976) 
(quoted in Fullilove, supra, at 466, n. 48).

Congress further found that minorities seeking initial pub-
lic contracting assignments often faced immense entry barri-
ers which did not confront experienced nonminority contrac-
tors. A report submitted to Congress in 1975 by the United 
States Commission on Civil Rights, for example, described 
the way in which fledgling minority-owned businesses were 
hampered by “deficiencies in working capital, inability to 
meet bonding requirements, disabilities caused by an inade-
quate ‘track record,’ lack of awareness of bidding opportuni-
ties, unfamiliarity with bidding procedures, preselection be-
fore the formal advertising process, and the exercise of 
discretion by government procurement officers to disfavor 
minority businesses.” Fullilove, supra, at 467 (summariz-
ing United States Comm’n on Civil Rights, Minorities and 
Women as Government Contractors (May 1975)).

Thus, as of 1977, there was “abundant evidence” in the 
public domain “that minority businesses ha[d] been denied ef-
fective participation in public contracting opportunities by 
procurement practices that perpetuated the effects of prior 
discrimination.” Fullilove, supra, at 477-478.2 Signifi-

2 Other Reports indicating the dearth of minority-owned businesses in-
clude H. R. Rep. No. 92-1615, p. 3 (1972) (Report of the Subcommittee on 
Minority Small Business Enterprise, finding that the “long history of racial 
bias” has created “major problems” for minority businessmen); H. R. Doc. 
No. 92-194, p. 1 (1972) (text of message from President Nixon to Con-
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cantly, this evidence demonstrated that discrimination had 
prevented existing or nascent minority-owned businesses 
from obtaining not only federal contracting assignments, but 
state and local ones as well. See Fullilove, supra, at 
478.* 8

The members of the Richmond City Council were well 
aware of these exhaustive congressional findings, a point the 

gress, describing federal efforts “to press open new doors of opportunity 
for millions of Americans to whom those doors had previously been barred, 
or only half-open”); H. R. Doc. No. 92-169, p. 1 (1971) (text of message 
from President Nixon to Congress, describing paucity of minority business 
ownership and federal efforts to give “every man an equal chance at the 
starting line”).

8 Numerous congressional studies undertaken after 1977 and issued be-
fore the Richmond City Council convened in April 1983 found that the ex-
clusion of minorities had continued virtually unabated—and that, because 
of this legacy of discrimination, minority businesses across the Nation had 
still failed, as of 1983, to gain a real toehold in the business world. See, 
e. g., H. R. Rep. No. 95-949, pp. 2, 8 (1978) (Report of House Committee 
on Small Business, finding that minority businesses “are severely under-
capitalized” and that many minorities are disadvantaged “because they are 
identified as members of certain racial categories”); S. Rep. No. 95-1070, 
pp. 14-15 (1978); (Report of Senate Select Committee on Small Business, 
finding that the federal effort “has fallen far short of its goal to develop 
strong and growing disadvantaged small businesses,” and “recogniz[ing] 
the pattern of social and economic discrimination that continues to deprive 
racial and ethnic minorities, and others, of the opportunity to participate 
fully in the free enterprise system”); S. Rep. No. 96-31, pp. IX, 107 (1979) 
(Report of Senate Select Committee on Small Business, finding that many 
minorities have “suffered the effects of discriminatory practices or similar 
invidious circumstances over which they have no control”); S. Rep. 
No. 96-974, p. 3 (1980) (Report of Senate Select Committee on Small Busi-
ness, finding that government aid must be “significantly increased” if 
minority-owned businesses are to “have the maximum practical opportu-
nity to develop into viable small businesses”); H. R. Rep. No. 97-956, 
p. 35 (1982) (Report of House Committee on Small Business, finding that 
federal programs to aid minority businesses have had “limited success” to 
date, but concluding that success could be “greatly expanded” with “appro-
priate corrective actions”); H. R. Rep. No. 98-3, p. 1 (1983) (Report of 
House Committee on Small Business, finding that “the small business 
share of Federal contracts continues to be inadequate”).
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majority, tellingly, elides. The transcript of the session at 
which the council enacted the local set-aside initiative con-
tains numerous references to the 6-year-old congressional 
set-aside program, to the evidence of nationwide discrimina-
tion barriers described above, and to the Fullilove decision 
itself. See, e. g., App. 14-16, 24 (remarks of City Attorney 
William H. Hefty); id., at 14-15 (remarks of Councilmember 
William J. Leidinger); id., at 18 (remarks of minority com-
munity task force president Freddie Ray); id., at 25, 41 
(remarks of Councilmember Henry L. Marsh III); id., at 42 
(remarks of City Manager Manuel Deese).

The city council’s members also heard testimony that, al-
though minority groups made up half of the city’s population, 
only 0.67% of the $24.6 million which Richmond had dispensed 
in construction contracts during the five years ending in 
March 1983 had gone to minority-owned prime contractors. 
Id., at 43 (remarks of Councilmember Henry W. Richardson). 
They heard testimony that the major Richmond area con-
struction trade associations had virtually no minorities among 
their hundreds of members.4 Finally, they heard testimony 
from city officials as to the exclusionary history of the local 
construction industry.5 As the District Court noted, not a

4 According to testimony by trade association representatives, the 
Associated General Contractors of Virginia had no blacks among its 130 
Richmond-area members, App. 27-28 (remarks of Stephen Watts); the 
American Subcontractors Association had no blacks among its 80 Rich-
mond members, id., at 36 (remarks of Patrick Murphy); the Professional 
Contractors Estimators Association had 1 black member among its 60 
Richmond members, id., at 39 (remarks of Al Shuman); the Central Vir-
ginia Electrical Contractors Association had 1 black member among its 45 
members, id., at 40 (remarks of Al Shuman); and the National Electrical 
Contractors Association had 2 black members among its 81 Virginia mem-
bers. Id., at 34 (remarks of Mark Singer).

5 Among those testifying to the discriminatory practices of Richmond’s 
construction industry was Councilmember Henry Marsh, who had served 
as mayor of Richmond from 1977 to 1982. Marsh stated:

“I have been practicing law in this community since 1961, and I am famil-
iar with the practices in the construction industry in this area, in the State,
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single person who testified before the city council denied that 
discrimination in Richmond’s construction industry had been 
widespread. Civ. Action No. 84-0021 (ED Va., Dec. 3, 
1984) (reprinted in Supp. App. to Juris. Statement 164-165).* I * * * * 6 
So long as one views Richmond’s local evidence of discrimina-
tion against the backdrop of systematic nationwide racial dis-
crimination which Congress had so painstakingly identified in 
this very industry, this case is readily resolved.

II
“Agreement upon a means for applying the Equal Protec-

tion Clause to an affirmative-action program has eluded this 
Court every time the issue has come before us.” Wygant v. 
Jackson Bd. of Education, 476 U. S. 267, 301 (1986) (Mar -
shall , J., dissenting). My view has long been that race-
conscious classifications designed to further remedial goals 
“must serve important governmental objectives and must be 
substantially related to achievement of those objectives” in 
order to withstand constitutional scrutiny. University of 
California Regents n . Bakke, 438 U. S. 265, 359 (1978) (joint 
opinion of Bren nan , White , Marshall , and Blackm un , 
JJ.) (citations omitted); see also Wygant, supra, at 301-302 
(Marshall , J., dissenting); Fullilove, 448 U. S., at 517-519 

and around the nation. And I can say without equivocation, that the gen-
eral conduct in the construction industry in this area, and the State and 
around the nation, is one in which race discrimination and exclusion on the 
basis of race is widespread.

“I think the situation involved in the City of Richmond is the same ....
I think the question of whether or not remedial action is required is not
open to question.” Id., at 41.
Manuel Deese, who in his capacity as City Manager had oversight respon-
sibility for city procurement matters, stated that he fully agreed with
Marsh’s analysis. Id., at 42.

6 The representatives of several trade associations did, however, deny 
that their particular organizations engaged in discrimination. See, e. g., 
id., at 38 (remarks of Al Shuman, on behalf of the Central Virginia Electri-
cal Contractors Association).
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(Marshal l , J., concurring in judgment). Analyzed in 
terms of this two-pronged standard, Richmond’s set-aside, 
like the federal program on which it was modeled, is “plainly 
constitutional.” Fullilove, supra, at 519 (Mars hall , J., 
concurring in judgment).

A
1

Turning first to the governmental interest inquiry, Rich-
mond has two powerful interests in setting aside a portion of 
public contracting funds for minority-owned enterprises. 
The first is the city’s interest in eradicating the effects of past 
racial discrimination. It is far too late in the day to doubt 
that remedying such discrimination is a compelling, let alone 
an important, interest. In Fullilove, six Members of this 
Court deemed this interest sufficient to support a race-
conscious set-aside program governing federal contract pro-
curement. The decision, in holding that the federal set-aside 
provision satisfied the equal protection principles under any 
level of scrutiny, recognized that the measure sought to re-
move “barriers to competitive access which had their roots in 
racial and ethnic discrimination, and which continue today, 
even absent any intentional discrimination or unlawful con-
duct.” 448 U. S., at 478; see also id., at 502-506 (Powell, J., 
concurring); id., at 520 (Marshal l , J., concurring in judg-
ment). Indeed, we have repeatedly reaffirmed the govern-
ment’s interest in breaking down barriers erected by past 
racial discrimination in cases involving access to public 
education, McDaniel n . Barresi, 402 U. S. 39, 41 (1971); Uni-
versity of California Regents n . Bakke, 438 U. S., at 320 
(opinion of Powell, J.); id., at 362-364 (joint opinion of Bren -
nan , White , Marshal l , and Blackm un , JJ.), employ-
ment, United States v. Paradise, 480 U. S. 149, 167 (1987) 
(plurality opinion); id., at 186-189 (Powell, J., concurring), 
and valuable government contracts, Fullilove, 448 U. S., at 
481-484 (opinion of Burger, C. J.); id., at 496-497 (Powell,
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J., concurring); id., at 521 (Marshall , J., concurring in 
judgment).

Richmond has a second compelling interest in setting aside, 
where possible, a portion of its contracting dollars. That in-
terest is the prospective one of preventing the city’s own 
spending decisions from reinforcing and perpetuating the 
exclusionary effects of past discrimination. See Fullilove, 
448 U. S., at 475 (noting Congress’ conclusion that “the sub-
contracting practices of prime contractors could perpetuate 
the prevailing impaired access by minority businesses to pub-
lic contracting opportunities”); id., at 503 (Powell, J., 
concurring).

The majority pays only lipservice to this additional govern-
mental interest. See ante, at 491-493, 503-504. But our 
decisions have often emphasized the danger of the govern-
ment tacitly adopting, encouraging, or furthering racial dis-
crimination even by its own routine operations. In Shelley 
n . Kraemer, 334 U. S. 1 (1948), this Court recognized this in-
terest as a constitutional command, holding unanimously that 
the Equal Protection Clause forbids courts to enforce racially 
restrictive covenants even where such covenants satisfied all 
requirements of state law and where the State harbored no 
discriminatory intent. Similarly, in Norwood v. Harrison, 
413 U. S. 455 (1973), we invalidated a program in which a 
State purchased textbooks and loaned them to students in 
public and private schools, including private schools with ra-
cially discriminatory policies. We stated that the Constitu-
tion requires a State “to steer clear, not only of operating the 
old dual system of racially segregated schools, but also of giv-
ing significant aid to institutions that practice racial or other 
invidious discrimination.” Id., at 467; see also Gilmore v. 
City of Montgomery, 417 U. S. 556 (1974) (upholding federal- 
court order forbidding city to allow private segregated schools 
which allegedly discriminated on the basis of race to use public 
parks).
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The majority is wrong to trivialize the continuing impact of 
government acceptance or use of private institutions or struc-
tures once wrought by discrimination. When government 
channels all its contracting funds to a white-dominated com-
munity of established contractors whose racial homogeneity 
is the product of private discrimination, it does more than 
place its imprimatur on the practices which forged and which 
continue to define that community. It also provides a meas-
urable boost to those economic entities that have thrived 
within it, while denying important economic benefits to those 
entities which, but for prior discrimination, might well be 
better qualified to receive valuable government contracts. 
In my view, the interest in ensuring that the government 
does not reflect and reinforce prior private discrimination in 
dispensing public contracts is every bit as strong as the inter-
est in eliminating private discrimination—an interest which 
this Court has repeatedly deemed compelling. See, e. g., 
New York State Club Assn. v. New York City, 487 U. S. 1, 
14, n. 5 (1988); Board of Directors of Rotary Int’l v. Rotary 
Club of Duarte, 481 U. S. 537, 549 (1987); Roberts v. United 
States Jaycees, 468 U. S. 609, 623 (1984); Bob Jones Univer-
sity v. United States, 461 U. S. 574, 604 (1983); Runyon v. 
McCrary, 427 U. S. 160, 179 (1976). The more government 
bestows its rewards on those persons or businesses that were 
positioned to thrive during a period of private racial dis-
crimination, the tighter the deadhand grip of prior dis-
crimination becomes on the present and future. Cities like 
Richmond may not be constitutionally required to adopt set- 
aside plans. But see North Carolina Bd. of Education v. 
Swann, 402 U. S. 43, 46 (1971) (Constitution may require 
consideration of race in remedying state-sponsored school 
segregation); McDaniel, supra, at 41 (same, and stating that 
“[a]ny other approach would freeze the status quo that is 
the very target of all desegregation processes”). But there 
can be no doubt that when Richmond acted affirmatively to 
stem the perpetuation of patterns of discrimination through
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its own decisionmaking, it served an interest of the highest 
order.

2
The remaining question with respect to the “governmental 

interest” prong of equal protection analysis is whether Rich-
mond has proffered satisfactory proof of past racial dis-
crimination to support its twin interests in remediation and in 
governmental nonperpetuation. Although the Members of 
this Court have differed on the appropriate standard of re-
view for race-conscious remedial measures, see United States 
v. Paradise, 480 U. S., at 166, and 166-167, n. 17 (plurality 
opinion); Sheet Metal Workers v. EEOC, 478 U. S. 421, 480
(1986) (plurality opinion), we have always regarded this fac-
tual inquiry as a practical one. Thus, the Court has es-
chewed rigid tests which require the provision of particular 
species of evidence, statistical or otherwise. At the same 
time we have required that government adduce evidence 
that, taken as a whole, is sufficient to support its claimed in-
terest and to dispel the natural concern that it acted out of 
mere “paternalistic stereotyping, not on a careful consider-
ation of modern social conditions.” Fullilove v. Klutznick, 
supra, at 519 (Marshal l , J., concurring in judgment).

The separate opinions issued in Wygant v. Jackson Bd. of 
Education, a case involving a school board’s race-conscious 
layoff provision, reflect this shared understanding. Justice 
Powell’s opinion for a plurality of four Justices stated that 
“the trial court must make a factual determination that the 
employer had a strong basis in evidence for its conclusion 
that remedial action was necessary.” 476 U. S., at 277. 
Justi ce  O’Connor ’s separate concurrence required “a firm 
basis for concluding that remedial action was appropriate.” 
Id., at 293. The dissenting opinion I authored, joined by 
Justice s  Bren nan  and Blackm un , required a government 
body to present a “legitimate factual predicate” and a review-
ing court to “genuinely consider the circumstances of the 
provision at issue.” Id., at 297, 303. Finally, Justice  



540 OCTOBER TERM, 1988

Mar sh all , J., dissenting 488 U. S.

Steve ns ’ separate dissent sought and found “a rational and 
unquestionably legitimate basis” for the school board’s ac-
tion. Id., at 315-316. Our unwillingness to go beyond these 
generalized standards to require specific types of proof in all 
circumstances reflects, in my view, an understanding that 
discrimination takes a myriad of “ingenious and pervasive 
forms.” University of California Regents v. Bakke, 438 
U. S., at 387 (separate opinion of Marshall , J.).

The varied body of evidence on which Richmond relied pro-
vides a “strong,” “firm,” and “unquestionably legitimate” 
basis upon which the city council could determine that the ef-
fects of past racial discrimination warranted a remedial and 
prophylactic governmental response. As I have noted, 
supra, at 530-534, Richmond acted against a backdrop of con-
gressional and Executive Branch studies which demonstrated 
with such force the nationwide pervasiveness of prior dis-
crimination that Congress presumed that “ ‘present economic 
inequities’ ” in construction contracting resulted from “ ‘past 
discriminatory systems.’” Supra, at 531 (quoting H. R. 
Rep. No. 94-468, pp. 1-2 (1975)). The city’s local evidence 
confirmed that Richmond’s construction industry did not devi-
ate from this pernicious national pattern. The fact that just 
0.67% of public construction expenditures over the previous 
five years had gone to minority-owned prime contractors, de-
spite the city’s racially mixed population, strongly suggests 
that construction contracting in the area was rife with 
“present economic inequities.” To the extent this enormous 
disparity did not itself demonstrate that discrimination had 
occurred, the descriptive testimony of Richmond’s elected and 
appointed leaders drew the necessary link between the piti-
fully small presence of minorities in construction contracting 
and past exclusionary practices. That no one who testified 
challenged this depiction of widespread racial discrimination 
in area construction contracting lent significant weight to 
these accounts. The fact that area trade associations had vir-
tually no minority members dramatized the extent of present
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inequities and suggested the lasting power of past discrimina-
tory systems. In sum, to suggest that the facts on which 
Richmond has relied do not provide a sound basis for its find-
ing of past racial discrimination simply blinks credibility.

Richmond’s reliance on localized, industry-specific findings 
is a far cry from the reliance on generalized “societal dis-
crimination” which the majority decries as a basis for reme-
dial action. Ante, at 496, 499, 505. But characterizing the 
plight of Richmond’s minority contractors as mere “societal 
discrimination” is not the only respect in which the majority’s 
critique shows an unwillingness to come to grips with why 
construction-contracting in Richmond is essentially a whites- 
only enterprise. The majority also takes the disingenuous 
approach of disaggregating Richmond’s local evidence, at-
tacking it piecemeal, and thereby concluding that no single 
piece of evidence adduced by the city, “standing alone,” see, 
e. g., ante, at 503, suffices to prove past discrimination. But 
items of evidence do not, of course, “stan[d] alone” or exist in 
alien juxtaposition; they necessarily work together, reinforc-
ing or contradicting each other.

In any event, the majority’s criticisms of individual items 
of Richmond’s evidence rest on flimsy foundations. The ma-
jority states, for example, that reliance on the disparity be-
tween the share of city contracts awarded to minority firms 
(0.67%) and the minority population of Richmond (approxi-
mately 50%) is “misplaced.” Ante, at 501. It is true that, 
when the factual predicate needed to be proved is one of 
present discrimination, we have generally credited statistical 
contrasts between the racial composition of a work force and 
the general population as proving discrimination only where 
this contrast revealed “gross statistical disparities.” Hazel-
wood School Dist. v. United States, 433 U. S. 299, 307-308 
(1977) (Title VII case); see also Teamsters v. United States, 
431 U. S. 324, 339 (1977) (same). But this principle does not 
impugn Richmond’s statistical contrast, for two reasons. 
First, considering how minuscule the share of Richmond pub-
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lie construction contracting dollars received by minority- 
owned businesses is, it is hardly unreasonable to conclude 
that this case involves a “gross statistical dispar it [y].” 
Hazelwood School Dist., supra, at 307. There are roughly 
equal numbers of minorities and nonminorities in Rich-
mond—yet minority-owned businesses receive one-seventy - 
fifth of the public contracting funds that other businesses re-
ceive. See Teamsters, supra, at 342, n. 23 (“[F]ine tuning of 
the statistics could not have obscured the glaring absence of 
minority [bus] drivers.. . . [T]he company’s inability to rebut 
the inference of discrimination came not from a misuse of sta-
tistics but from ‘the inexorable zero’”) (citation omitted) 
(quoted in Johnson v. Transportation Agency, Santa Clara 
County, 480 U. S. 616, 656-657 (1987) (O’Connor , J., con-
curring in judgment)).

Second, and more fundamentally, where the issue is not 
present discrimination but rather whether past discrimina-
tion has resulted in the continuing exclusion of minorities 
from a historically tight-knit industry, a contrast between 
population and work force is entirely appropriate to help 
gauge the degree of the exclusion. In Johnson v. Transpor-
tation Agency, Santa Clara County, supra, Justic e  O’Con -
nor  specifically observed that, when it is alleged that dis-
crimination has prevented blacks from “obtaining th[e] 
experience” needed to qualify for a position, the “relevant 
comparison” is not to the percentage of blacks in the pool of 
qualified candidates, but to “the total percentage of blacks in 
the labor force.” Id., at 651; see also Steelworkers v. Weber, 
443 U. S. 193, 198-199, and n. 1 (1979); Teamsters, supra, at 
339, n. 20. This contrast is especially illuminating in cases 
like this, where a main avenue of introduction into the work 
force—here, membership in the trade associations whose 
members presumably train apprentices and help them pro-
cure subcontracting assignments—is itself grossly dominated 
by nonminorities. The majority’s assertion that the city 
“does not even know how many MBE’s in the relevant mar-
ket are qualified,” ante, at 502, is thus entirely beside the
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point. If Richmond indeed has a monochromatic contracting 
community—a conclusion reached by the District Court, see 
Civ. Action No. 84-0021 (ED Va. 1984) (reprinted in Supp. 
App. to Juris. Statement 164)—this most likely reflects the 
lingering power of past exclusionary practices. Certainly 
this is the explanation Congress has found persuasive at the 
national level. See Fullilove, 448 U. S., at 465. The city’s 
requirement that prime public contractors set aside 30% of 
their subcontracting assignments for minority-owned enter-
prises, subject to the ordinance’s provision for waivers where 
minority-owned enterprises are unavailable or unwilling to 
participate, is designed precisely to ease minority contractors 
into the industry.

The majority’s perfunctory dismissal of the testimony of 
Richmond’s appointed and elected leaders is also deeply dis-
turbing. These officials—including councilmembers, a for-
mer mayor, and the present city manager—asserted that 
race discrimination in area contracting had been widespread, 
and that the set-aside ordinance was a sincere and necessary 
attempt to eradicate the effects of this discrimination. The 
majority, however, states that where racial classifications 
are concerned, “simple legislative assurances of good inten-
tion cannot suffice.” Ante, at 500. It similarly discounts as 
minimally probative the city council’s designation of its set- 
aside plan as remedial. “(B]lind judicial deference to legisla-
tive or executive pronouncements,” the majority explains, 
“has no place in equal protection analysis.” Ante, at 501.

No one, of course, advocates “blind judicial deference” to 
the findings of the city council or the testimony of city lead-
ers. The majority’s suggestion that wholesale deference is 
what Richmond seeks is a classic straw-man argument. But 
the majority’s trivialization of the testimony of Richmond’s 
leaders is dismaying in a far more serious respect. By disre-
garding the testimony of local leaders and the judgment of 
local government, the majority does violence to the very 
principles of comity within our federal system which this 
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Court has long championed. Local officials, by virtue of 
their proximity to, and their expertise with, local affairs, are 
exceptionally well qualified to make determinations of public 
good “within their respective spheres of authority.” Hawaii 
Housing Authority n . Midkiff, 467 U. S. 229, 244 (1984); see 
also FERC v. Mississippi, 456 U. S. 742, 777-778 (1982) 
(O’Connor , J., concurring in judgment in part and dissenting 
in part). The majority, however, leaves any traces of comity 
behind in its headlong rush to strike down Richmond’s race-
conscious measure.

Had the majority paused for a moment on the facts of the 
Richmond experience, it would have discovered that the 
city’s leadership is deeply familiar with what racial dis-
crimination is. The members of the Richmond City Council 
have spent long years witnessing multifarious acts of dis-
crimination, including, but not limited to, the deliberate dimi-
nution of black residents’ voting rights, resistance to school 
desegregation, and publicly sanctioned housing discrimina-
tion. Numerous decisions of federal courts chronicle this 
disgraceful recent history. In Richmond v. United States, 
422 U. S. 358 (1975), for example, this Court denounced 
Richmond’s decision to annex part of an adjacent county at a 
time when the city’s black population was nearing 50% be-
cause it was “infected by the impermissible purpose of deny-
ing the right to vote based on race through perpetuating 
white majority power to exclude Negroes from office.” Id., 
at 373; see also id., at 382 (Brennan , J., dissenting) (de-
scribing Richmond’s “flagrantly discriminatory purpose . . . 
to avert a transfer of political control to what was fast becom-
ing a black-population majority”) (citation omitted).7

In Bradley n . School Bd. of Richmond, 462 F. 2d 1058, 
1060, n. 1 (CA4 1972), aff’d by an equally divided Court, 412

7 For a disturbing description of the lengths to which some Richmond 
white officials went during recent decades to hold in check growing black 
political power, see J. Moeser & R. Dennis, The Politics of Annexation- 
Oligarchic Power in a Southern City 50-188 (1982).
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U. S. 92 (1973), the Court of Appeals for the Fourth Circuit, 
sitting en banc, reviewed in the context of a school deseg-
regation case Richmond’s long history of inadequate compli-
ance with Brown n . Board of Education, 347 U. S. 483 (1954), 
and the cases implementing its holding. The dissenting 
judge elaborated:

“The sordid history of Virginia’s, and Richmond’s at-
tempts to circumvent, defeat, and nullify the holding of 
Brown I has been recorded in the opinions of this and 
other courts, and need not be repeated in detail here. It 
suffices to say that there was massive resistance and 
every state resource, including the services of the legal 
officers of the state, the services of private counsel (cost-
ing the State hundreds of thousands of dollars), the State 
police, and the power and prestige of the Governor, was 
employed to defeat Brown I. In Richmond, as has been 
mentioned, not even freedom of choice became actually 
effective until 1966, twelve years after the decision of 
Brown I” 462 F. 2d, at 1075 (Winter, J.) (emphasis in 
original) (footnotes and citations omitted).

The Court of Appeals majority in Bradley used equally pun-
gent words in describing public and private housing dis-
crimination in Richmond. Though rejecting the black plain-
tiffs’ request that it consolidate Richmond’s school district 
with those of two neighboring counties, the majority none-
theless agreed with the plaintiffs’ assertion that “within the 
City of Richmond there has been state (also federal) action 
tending to perpetuate apartheid of the races in ghetto pat-
terns throughout the city.” Id., at 1065 (citing numerous 
public and private acts of discrimination).8

8 Again the dissenting judge—who would have consolidated the school 
districts — elaborated:
“[M]any other instances of state and private action contribut[ed] to the con-
centration of black citizens within Richmond and white citizens without. 
These were principally in the area of residential development. Racially 
restrictive convenants were freely employed. Racially discriminatory
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When the legislatures and leaders of cities with histories of 
pervasive discrimination testify that past discrimination has 
infected one of their industries, armchair cynicism like that 
exercised by the majority has no place. It may well be that 
“the autonomy of a State is an essential component of federal-
ism,” Garcia v. San Antonio Metropolitan Transit Author-
ity, 469 U. S. 528, 588 (1985) (O’Connor , J., dissenting), and 
that “each State is sovereign within its own domain, govern-
ing its citizens and providing for their general welfare,” 
FERC v. Mississippi, supra, at 777 (O’Connor , J., dissent-
ing), but apparently this is not the case when federal judges, 
with nothing but their impressions to go on, choose to disbe-
lieve the explanations of these local governments and offi-
cials. Disbelief is particularly inappropriate here in light of 
the fact that appellee Croson, which had the burden of prov-
ing unconstitutionality at trial, Wygant, 476 U. S., at 277- 
278 (plurality opinion), has at no point come forward with 
any direct evidence that the city council’s motives were any-
thing other than sincere.9

Finally, I vehemently disagree with the majority’s dis-
missal of the congressional and Executive Branch findings

practices in the prospective purchase of county property by black pur-
chasers were followed. Urban renewal, subsidized public housing and 
government-sponsored home mortgage insurance had been undertaken on 
a racially discriminatory basis. [The neighboring counties] provided 
schools, roads, zoning and development approval for the rapid growth of 
the white population in each county at the expense of the city, without 
making any attempt to assure that the development that they made possi-
ble was integrated. Superimposed on the pattern of government-aided 
residential segregation . . . had been a discriminatory policy of school con-
struction, i. e., the selection of school construction sites in the center of ra-
cially identifiable neighborhoods manifestly to serve the educational needs 
of students of a single race.

“The majority does not question the accuracy of these facts.” 462 F. 2d, 
at 1075-1076 (Winter, J.) (emphasis in original) (footnote omitted).

9Of. Fullilove v. Klutznick, 448 U. S. 448, 541 (1980) (Steven s , J., 
dissenting) (noting statements of sponsors of federal set-aside that meas-
ure was designed to give their constituents “a piece of the action”).
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noted in Fullilove as having “extremely limited” probative 
value in this case. Ante, at 504. The majority concedes 
that Congress established nothing less than a “presumption” 
that minority contracting firms have been disadvantaged by 
prior discrimination. Ibid. The majority, inexplicably, 
would forbid Richmond to “share” in this information, and 
permit only Congress to take note of these ample findings. 
Ante, at 504-505. In thus requiring that Richmond’s local 
evidence be severed from the context in which it was pre-
pared, the majority would require cities seeking to eradicate 
the effects of past discrimination within their borders to rein-
vent the evidentiary wheel and engage in unnecessarily du-
plicative, costly, and time-consuming factfinding.

No principle of federalism or of federal power, however, 
forbids a state or local government to draw upon a nationally 
relevant historical record prepared by the Federal Govern-
ment. See Renton n . Playtime Theatres, Inc., 475 U. S. 41, 
51-52 (1986) (city is “entitled to rely on the experiences of 
Seattle and other cities” in enacting an adult theater ordi-
nance, as the First Amendment “does not require a city . . . 
to conduct new studies or produce evidence independent of 
that already generated by other cities, so long as whatever 
evidence the cities relies upon is reasonably believed to be 
relevant to the problem that the city addresses”); see also 
Steelworkers v. Weber, 443 U. S., at 198, n. 1 (“Judicial 
findings of exclusion from crafts on racial grounds are so 
numerous as to make such exclusion a proper subject for ju-
dicial notice”); cf. Wygant, supra, at 296 (Marshal l , J., 
dissenting) (“No race-conscious provision that purports to 
serve a remedial purpose can be fairly assessed in a vac-
uum”).10 Of course, Richmond could have built an even more 

10 Although the majority sharply criticizes Richmond for using data which 
it did not itself develop, it is noteworthy that the federal set-aside pro-
gram upheld in Fullilove was adopted as a floor amendment “without any 
congressional hearings or investigation whatsoever.” L. Tribe, American 
Constitutional Law 345 (2d ed. 1988). The principal opinion in Fullilove



548 OCTOBER TERM, 1988

Mar sh all , J., dissenting 488 U. S.

compendious record of past discrimination, one including ad-
ditional stark statistics and additional individual accounts of 
past discrimination. But nothing in the Fourteenth Amend-
ment imposes such onerous documentary obligations upon 
States and localities once the reality of past discrimination is 
apparent. See infra, at 555-561.

B
In my judgment, Richmond’s set-aside plan also comports 

with the second prong of the equal protection inquiry, for it is 
substantially related to the interests it seeks to serve in rem-
edying past discrimination and in ensuring that municipal 
contract procurement does not perpetuate that discrimina-
tion. The most striking aspect of the city’s ordinance is the 
similarity it bears to the “appropriately limited” federal set- 
aside provision upheld in Fullilove. 448 U. S., at 489. Like 
the federal provision, Richmond’s is limited to five years in 
duration, ibid., and was not renewed when it came up for 
reconsideration in 1988. Like the federal provision, Rich-
mond’s contains a waiver provision freeing from its subcon-
tracting requirements those nonminority firms that demon-
strate that they cannot comply with its provisions. Id., at 
483-484. Like the federal provision, Richmond’s has a mini-
mal impact on innocent third parties. While the measure af-
fects 30% of public contracting dollars, that translates to only 
justified the set-aside by relying heavily on the aforementioned studies by 
agencies like the Small Business Administration and on legislative reports 
prepared in connection with prior, failed legislation. See Fullilove v. 
Klutznick, 448 U. S., at 478 (opinion of Burger, C. J.) (“Although the Act 
recites no preambulary ‘findings’ on the subject, we are satisfied that Con-
gress had abundant historical basis from which it could conclude that tradi-
tional procurement practices, when applied to minority businesses, could 
perpetuate the effects of prior discrimination”); see also id., at 549-550, and 
n. 25 (Stev en s , J., dissenting) (noting “perfunctory” consideration ac-
corded the set-aside provision); Days, Fullilove, 96 Yale L. J. 453, 465 
(1987) (“One can only marvel at the fact that the minority set-aside provision 
was enacted into law without hearings or committee reports, and with only 
token opposition”) (citation and footnote omitted).
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3% of overall Richmond area contracting. Brief for Appel-
lant 44, n. 73 (recounting federal census figures on construc-
tion in Richmond); see Fullilove, supra, at 484 (burden shoul-
dered by nonminority firms is “relatively light” compared to 
“overall construction contracting opportunities”).

Finally, like the federal provision, Richmond’s does not in-
terfere with any vested right of a contractor to a particular 
contract; instead it operates entirely prospectively. 448 
U. S., at 484. Richmond’s initiative affects only future eco-
nomic arrangements and imposes only a diffuse burden on 
nonminority competitors—here, businesses owned or con-
trolled by nonminorities which seek subcontracting work on 
public construction projects. The plurality in Wygant em-
phasized the importance of not disrupting the settled and le-
gitimate expectations of innocent parties. “While hiring 
goals impose a diffuse burden, often foreclosing only one of 
several opportunities, layoffs impose the entire burden of 
achieving racial equality on particular individuals, often re-
sulting in serious disruption of their lives. That burden is 
too intrusive.” Wygant, 476 U. S., at 283; see Steelworkers 
v. Weber, supra, at 208.

These factors, far from “justifying] a preference of any 
size or duration,” ante, at 505, are precisely the factors to 
which this Court looked in Fullilove. The majority takes 
issue, however, with two aspects of Richmond’s tailoring: the 
city’s refusal to explore the use of race-neutral measures to 
increase minority business participation in contracting, ante, 
at 507, and the selection of a 30% set-aside figure. Ante, at 
507-508. The majority’s first criticism is flawed in two re-
spects. First, the majority overlooks the fact that since 
1975, Richmond has barred both discrimination by the city in 
awarding public contracts and discrimination by public con-
tractors. See Richmond, Va., City Code § 17.1 et seq. (1985). 
The virtual absence of minority businesses from the city’s 
contracting rolls, indicated by the fact that such businesses 
have received less than 1% of public contracting dollars,
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strongly suggests that this ban has not succeeded in redress-
ing the impact of past discrimination or in preventing city 
contract procurement from reinforcing racial homogeneity. 
Second, the majority’s suggestion that Richmond should have 
first undertaken such race-neutral measures as a program of 
city financing for small firms, ante, at 507, ignores the fact 
that such measures, while theoretically appealing, have been 
discredited by Congress as ineffectual in eradicating the ef-
fects of past discrimination in this very industry. For this 
reason, this Court in Fullilove refused to fault Congress for 
not undertaking race-neutral measures as precursors to its 
race-conscious set-aside. See Fullilove, 448 U. S., at 463- 
467 (noting inadequacy of previous measures designed to give 
experience to minority businesses); see also id., at 511 (Pow-
ell, J., concurring) (“By the time Congress enacted [the fed-
eral set-aside] in 1977, it knew that other remedies had failed 
to ameliorate the effects of racial discrimination in the con-
struction industry”). The Equal Protection Clause does not 
require Richmond to retrace Congress’ steps when Congress 
has found that those steps lead nowhere. Given the well- 
exposed limitations of race-neutral measures, it was thus ap-
propriate for a municipality like Richmond to conclude that, 
in the words of Justi ce  Blackm un , “[i]n order to get be-
yond racism, we must first take account of race. There is no 
other way.” University of California Regents n . Bakke, 438 
U. S., at 407 (separate opinion).11 *

“The majority also faults Richmond’s ordinance for including within 
its definition of “minority group members” not only black citizens, but also 
citizens who are “Spanish-speaking, Oriental, Indian, Eskimo, or Aleut 
persons.” Ante, at 506. This is, of course, precisely the same definition 
Congress adopted in its set-aside legislation. Fullilove, supra, at 454. 
Even accepting the majority’s view that Richmond’s ordinance is over-
broad because it includes groups, such as Eskimos or Aleuts, about whom 
no evidence of local discrimination has been proffered, it does not 
necessarily follow that the balance of Richmond’s ordinance should be 
invalidated.
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As for Richmond’s 30% target, the majority states that this 
figure “cannot be said to be narrowly tailored to any goal, ex-
cept perhaps outright racial balancing.” Ante, at 507. The 
majority ignores two important facts. First, the set-aside 
measure affects only 3% of overall city contracting; thus, any 
imprecision in tailoring has far less impact than the majority 
suggests. But more important, the majority ignores the fact 
that Richmond’s 30% figure was patterned directly on the 
Fullilove precedent. Congress’ 10% figure fell “roughly 
halfway between the present percentage of minority contrac-
tors and the percentage of minority group members in the 
Nation.” Fullilove, supra, at 513-514 (Powell, J., concur-
ring). The Richmond City Council’s 30% figure similarly 
falls roughly halfway between the present percentage of 
Richmond-based minority contractors (almost zero) and the 
percentage of minorities in Richmond (50%). In faulting 
Richmond for not presenting a different explanation for its 
choice of a set-aside figure, the majority honors Fullilove 
only in the breach.

Ill
I would ordinarily end my analysis at this point and 

conclude that Richmond’s ordinance satisfies both the gov-
ernmental interest and substantial relationship prongs of 
our Equal Protection Clause analysis. However, I am com-
pelled to add more, for the majority has gone beyond the 
facts of this case to announce a set of principles which un-
necessarily restricts the power of governmental entities to 
take race-conscious measures to redress the effects of prior 
discrimination.

A
Today, for the first time, a majority of this Court has 

adopted strict scrutiny as its standard of Equal Protection 
Clause review of race-conscious remedial measures. Ante, 
at 493-494; ante, at 520 (Scali a , J., concurring in judgment). 
This is an unwelcome development. A profound difference 
separates governmental actions that themselves are racist, 
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and governmental actions that seek to remedy the effects of 
prior racism or to prevent neutral governmental activity 
from perpetuating the effects of such racism. See, e. g., 
Wygant v. Jackson Bd. of Education, 476 U. S., at 301-302 
(Marshall , J., dissenting); Fullilove, supra, at 517-519 
(Marshall , J., concurring in judgment); University of Cali-
fornia Regents v. Bakke, 438 U. S., at 355-362 (joint opinion 
of Brenn an , White , Marshal l , and Blackm un , JJ.).

Racial classifications “drawn on the presumption that one 
race is inferior to another or because they put the weight of 
government behind racial hatred and separatism” warrant 
the strictest judicial scrutiny because of the very irrelevance 
of these rationales. Id., at 357-358. By contrast, racial 
classifications drawn for the purpose of remedying the effects 
of discrimination that itself was race based have a highly per-
tinent basis: the tragic and indelible fact that discrimination 
against blacks and other racial minorities in this Nation has 
pervaded our Nation’s history and continues to scar our soci-
ety. As I stated in Fullilove: “Because the consideration of 
race is relevant to remedying the continuing effects of past 
racial discrimination, and because governmental programs 
employing racial classifications for remedial purposes can be 
crafted to avoid stigmatization, . . . such programs should 
not be subjected to conventional ‘strict scrutiny’—scrutiny 
that is strict in theory, but fatal in fact.” Fullilove, supra, 
at 518-519 (citation omitted).

In concluding that remedial classifications warrant no dif-
ferent standard of review under the Constitution than the 
most brutal and repugnant forms of state-sponsored racism, a 
majority of this Court signals that it regards racial dis-
crimination as largely a phenomenon of the past, and that 
government bodies need no longer preoccupy themselves 
with rectifying racial injustice. I, however, do not believe 
this Nation is anywhere close to eradicating racial discrimina-
tion or its vestiges. In constitutionalizing its wishful think-
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ing, the majority today does a grave disservice not only to 
those victims of past and present racial discrimination in this 
Nation whom government has sought to assist, but also to 
this Court’s long tradition of approaching issues of race with 
the utmost sensitivity.

B
I am also troubled by the majority’s assertion that, even if 

it did not believe generally in strict scrutiny of race-based re-
medial measures, “the circumstances of this case” require 
this Court to look upon the Richmond City Council’s measure 
with the strictest scrutiny. Ante, at 495. The sole such cir-
cumstance which the majority cites, however, is the fact that 
blacks in Richmond are a “dominant racial grou[p]” in the 
city. Ibid. In support of this characterization of domi-
nance, the majority observes that “blacks constitute approxi-
mately 50% of the population of the city of Richmond” and 
that “[f ]ive of the nine seats on the City Council are held by 
blacks.” Ibid.

While I agree that the numerical and political supremacy of 
a given racial group is a factor bearing upon the level of scru-
tiny to be applied, this Court has never held that numerical 
inferiority, standing alone, makes a racial group “suspect” 
and thus entitled to strict scrutiny review. Rather, we have 
identified other “traditional indicia of suspectness”: whether a 
group has been “saddled with such disabilities, or subjected 
to such a history of purposeful unequal treatment, or rele-
gated to such a position of political powerlessness as to com-
mand extraordinary protection from the majoritarian politi-
cal process.” San Antonio Independent School Dist. v. 
Rodríguez, 411 U. S. 1, 28 (1973).

It cannot seriously be suggested that nonminorities in 
Richmond have any “history of purposeful unequal treat-
ment.” Ibid. Nor is there any indication that they have 
any of the disabilities that have characteristically afflicted 
those groups this Court has deemed suspect. Indeed, the 
numerical and political dominance of nonminorities within 
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the State of Virginia and the Nation as a whole provides an 
enormous political check against the “simple racial politics” at 
the municipal level which the majority fears. Ante, at 493. 
If the majority really believes that groups like Richmond’s 
nonminorities, which constitute approximately half the popu-
lation but which are outnumbered even marginally in political 
fora, are deserving of suspect class status for these reasons 
alone, this Court’s decisions denying suspect status to women, 
see Craig v. Boren, 429 U. S. 190, 197 (1976), and to persons 
with below-average incomes, see San Antonio Independent 
School Dist., supra, at 28, stand on extremely shaky ground. 
See Castaneda v. Partida, 430 U. S. 482, 504 (1977) (Mar -
shall , J., concurring).

In my view, the “circumstances of this case,” ante, at 495, 
underscore the importance of not subjecting to a strict scru-
tiny straitjacket the increasing number of cities which have 
recently come under minority leadership and are eager to 
rectify, or at least prevent the perpetuation of, past racial 
discrimination. In many cases, these cities will be the ones 
with the most in the way of prior discrimination to rectify. 
Richmond’s leaders had just witnessed decades of publicly 
sanctioned racial discrimination in virtually all walks of life— 
discrimination amply documented in the decisions of the fed-
eral judiciary. See supra, at 544-546. This history of “pur-
posefully unequal treatment” forced upon minorities, not im-
posed by them, should raise an inference that minorities in 
Richmond had much to remedy—and that the 1983 set-aside 
was undertaken with sincere remedial goals in mind, not 
“simple racial politics.” Ante, at 493.

Richmond’s own recent political history underscores the 
facile nature of the majority’s assumption that elected offi-
cials’ voting decisions are based on the color of their skins. 
In recent years, white and black councilmembers in Rich-
mond have increasingly joined hands on controversial mat-
ters. When the Richmond City Council elected a black man 
mayor in 1982, for example, his victory was won with the
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support of the city council’s four white members. Richmond 
Times-Dispatch, July 2, 1982, p. 1, col. 1. The vote on the 
set-aside plan a year later also was not purely along racial 
lines. Of the four white councilmembers, one voted for the 
measure and another abstained. App. 49. The majority’s 
view that remedial measures undertaken by municipalities 
with black leadership must face a stiffer test of Equal Protec-
tion Clause scrutiny than remedial measures undertaken by 
municipalities with white leadership implies a lack of political 
maturity on the part of this Nation’s elected minority officials 
that is totally unwarranted. Such insulting judgments have 
no place in constitutional jurisprudence.

C
Today’s decision, finally, is particularly noteworthy for the 

daunting standard it imposes upon States and localities con-
templating the use of race-conscious measures to eradicate 
the present effects of prior discrimination and prevent its 
perpetuation. The majority restricts the use of such meas-
ures to situations in which a State or locality can put forth “a 
prima facie case of a constitutional or statutory violation.” 
Ante, at 500. In so doing, the majority calls into question 
the validity of the business set-asides which dozens of munici-
palities across this Nation have adopted on the authority of 
Fullilove.

Nothing in the Constitution or in the prior decisions of this 
Court supports limiting state authority to confront the effects 
of past discrimination to those situations in which a prima 
facie case of a constitutional or statutory violation can be 
made out. By its very terms, the majority’s standard effec-
tively cedes control of a large component of the content of 
that constitutional provision to Congress and to state leg-
islatures. If an antecedent Virginia or Richmond law had 
defined as unlawful the award to nonminorities of an over-
whelming share of a city’s contracting dollars, for example, 
Richmond’s subsequent set-aside initiative would then satisfy 
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the majority’s standard. But without such a law, the initia-
tive might not withstand constitutional scrutiny. The mean-
ing of “equal protection of the laws” thus turns on the 
happenstance of whether a state or local body has previously 
defined illegal discrimination. Indeed, given that racially 
discriminatory cities may be the ones least likely to have 
tough antidiscrimination laws on their books, the majority’s 
constitutional incorporation of state and local statutes has the 
perverse effect of inhibiting those States or localities with the 
worst records of official racism from taking remedial action.

Similar flaws would inhere in the majority’s standard even 
if it incorporated only federal antidiscrimination statutes. If 
Congress tomorrow dramatically expanded Title VII of the 
Civil Rights Act of 1964, 78 Stat. 253, as amended, 42 
U. S. C. §2000e et seq.—QY alternatively, if it repealed that 
legislation altogether—the meaning of equal protection would 
change precipitately along with it. Whatever the Framers 
of the Fourteenth Amendment had in mind in 1868, it cer-
tainly was not that the content of their Amendment would 
turn on the amendments to or the evolving interpretations of 
a federal statute passed nearly a century later.12

12 Although the majority purports to “adher[e] to the standard of review 
employed in Wygant,” ante, at 494, the “prima facie case” standard it adopts 
marks an implicit rejection of the more generally framed “strong basis in 
evidence” test endorsed by the Wygant v. Jackson Bd. of Education, 476 
U. S. 267 (1986) plurality, and the similar “firm basis” test endorsed by 
Jus tic e O’Con n or  in her separate concurrence in that case. See id., at 
289; id., at 286. Under those tests, proving a prima facie violation of Title 
VII would appear to have been but one means of adducing sufficient proof 
to satisfy Equal Protection Clause analysis. See Johnson v. Transporta-
tion Agency, Santa Clara County, 480 U. S. 616, 632 (1987) (plurality 
opinion) (criticizing suggestion that race-conscious relief be conditioned on 
showing of a prima facie Title VII violation).

The rhetoric of today’s majority opinion departs from Wygant in another 
significant respect. In Wygant, a majority of this Court rejected as un-
duly inhibiting and constitutionally unsupported a requirement that a 
municipality demonstrate that its remedial plan is designed only to benefit 
specific victims of discrimination. See 476 U. S., at 277-278; id., at 286 
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To the degree that this parsimonious standard is grounded 
on a view that either § 1 or § 5 of the Fourteenth Amendment 
substantially disempowered States and localities from rem-
edying past racial discrimination, ante, at 490-491, 504, the 
majority is seriously mistaken. With respect, first, to § 5, our 
precedents have never suggested that this provision—or, for 
that matter, its companion federal-empowerment provisions 
in the Thirteenth and Fifteenth Amendments—was meant 
to pre-empt or limit state police power to undertake race-
conscious remedial measures. To the contrary, in Katzen- 
bach n . Morgan, 384 U. S. 641 (1966), we held that § 5 “is a 
positive grant of legislative power authorizing Congress to 
exercise its discretion in determining whether and what leg-
islation is needed to secure the guarantees of the Fourteenth 
Amendment.” Id., at 651 (emphasis added); see id., at 
653-656; South Carolina v. Katzenbach, 383 U. S. 301, 
326-327 (1966) (interpreting similar provision of the Fif-
teenth Amendment to empower Congress to “implemen[t] 
the rights created” by its passage); see also City of Rome v.

(O’Conn or , J., concurring in part and concurring in judgment); id., at 305 
(Mar sh all , J., dissenting). Jus tic e O’Con no r  noted the Court’s gen-
eral agreement that a “remedial purpose need not be accompanied by con-
temporaneous findings of actual discrimination to be accepted as legitimate 
as long as the public actor has a firm basis for believing that remedial ac-
tion is required. . . . [A] plan need not be limited to the remedying of spe-
cific instances of identified discrimination for it to be deemed sufficiently 
‘narrowly tailored,’ or ‘substantially related,’ to the correction of prior dis-
crimination by the state actor.” Id., at 286-287. The majority’s opinion 
today, however, hints that a “specific victims” proof requirement might be 
appropriate in equal protection cases. See, e. g., ante, at 504 (States and 
localities “must identify that discrimination . . . with some specificity”). 
Given that just three Terms ago this Court rejected the “specific victims” 
idea as untenable, I believe these references—and the majority’s cryptic 
“identified discrimination” requirement—cannot be read to require States 
and localities to make such highly particularized showings. Rather, I take 
the majority’s standard of “identified discrimination” merely to require 
some quantum of proof of discrimination within a given jurisdiction that ex-
ceeds the proof which Richmond has put forth here.
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United States, 446 U. S. 156, 173 (1980) (same). Indeed, we 
have held that Congress has this authority even where no con-
stitutional violation has been found. See Katzenbach v. Mor-
gan, supra (upholding Voting Rights Act provision nullifying 
state English literacy requirement we had previously upheld 
against Equal Protection Clause challenge). Certainly Fulli- 
love did not view § 5 either as limiting the traditionally broad 
police powers of the States to fight discrimination, or as man-
dating a zero-sum game in which state power wanes as federal 
power waxes. On the contrary, the Fullilove plurality in-
voked § 5 only because it provided specific and certain authori-
zation for the Federal Government’s attempt to impose a race-
conscious condition on the dispensation of federal funds by 
state and local grantees. See Fullilove, 448 U. S., at 476 
(basing decision on §5 because “[i]n certain contexts, there 
are limitations on the reach of the Commerce Power”).

As for § 1, it is too late in the day to assert seriously that 
the Equal Protection Clause prohibits States—or for that 
matter, the Federal Government, to whom the equal protec-
tion guarantee has largely been applied, see Bolling v. 
Sharpe, 347 U. S. 497 (1954)—from enacting race-conscious 
remedies. Our cases in the areas of school desegregation, 
voting rights, and affirmative action have demonstrated time 
and again that race is constitutionally germane, precisely be-
cause race remains dismayingly relevant in American life.

In adopting its prima facie standard for States and local-
ities, the majority closes its eyes to this constitutional history 
and social reality. So, too, does Justic e Scal ia . He 
would further limit consideration of race to those cases in 
which States find it “necessary to eliminate their own mainte-
nance of a system of unlawful racial classification”—a “dis-
tinction” which, he states, “explains our school desegregation 
cases.” Ante, at 524 (Scal ia , J., concurring in judgment). 
But this Court’s remedy-stage school desegregation decisions 
cannot so conveniently be cordoned off. These decisions 
(like those involving voting rights and affirmative action)



RICHMOND v. J. A. CROSON CO. 559

469 Mar sh all , J., dissenting

stand for the same broad principles of equal protection which 
Richmond seeks to vindicate in this case: all persons have 
equal worth, and it is permissible, given a sufficient factual 
predicate and appropriate tailoring, for government to take 
account of race to eradicate the present effects of race-based 
subjugation denying that basic equality. Justic e  Scalia ’s  
artful distinction allows him to avoid having to repudiate “our 
school desegregation cases,” ibid., but, like the arbitrary 
limitation on race-conscious relief adopted by the majority, 
his approach “would freeze the status quo that is the very 
target” of the remedial actions of States and localities. 
McDaniel v. Barresi, 402 U. S., at 41; see also North Caro-
lina Bd. of Education v. Swann, 402 U. S., at 46 (striking 
down State’s flat prohibition on assignment of pupils on basis 
of race as impeding an “effective remedy”); United Jewish 
Organizations v. Carey, 430 U. S. 144, 159-162 (1977) (up-
holding New York’s use of racial criteria in drawing district 
lines so as to comply with § 5 of the Voting Rights Act).

The fact is that Congress’ concern in passing the Re-
construction Amendments, and particularly their congres-
sional authorization provisions, was that States would not ad-
equately respond to racial violence or discrimination against 
newly freed slaves. To interpret any aspect of these Amend-
ments as proscribing state remedial responses to these very 
problems turns the Amendments on their heads. As four 
Justices, of whom I was one, stated in University of Califor-
nia Regents v. Bakke:

“[There is] no reason to conclude that the States cannot 
voluntarily accomplish under § 1 of the Fourteenth 
Amendment what Congress under § 5 of the Fourteenth 
Amendment validly may authorize or compel either the 
States or private persons to do. A contrary position 
would conflict with the traditional understanding rec-
ognizing the competence of the States to initiate meas-
ures consistent with federal policy in the absence of con-
gressional pre-emption of the subject matter. Nothing
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whatever in the legislative history of either the Four-
teenth Amendment or the Civil Rights Acts even re-
motely suggests that the States are foreclosed from fur-
thering the fundamental purpose of equal opportunity to 
which the Amendment and those Acts are addressed. 
Indeed, voluntary initiatives by the States to achieve the 
national goal of equal opportunity have been recognized 
to be essential to its attainment. ‘To use the Four-
teenth Amendment as a sword against such State power 
would stultify that Amendment.’ Railway Mail Assn. 
v. Cor si, 326 U. S. 88, 98 (Frankfurter, J., concurring).” 
438 U. S., at 368 (footnote omitted; emphasis added).

In short, there is simply no credible evidence that the 
Framers of the Fourteenth Amendment sought “to transfer 
the security and protection of all the civil rights . . . from the 
States to the Federal government.” The Slaughter-House 
Cases, 16 Wall. 36, 77-78 (1873).13 The three Reconstruction 
Amendments undeniably “worked a dramatic change in the 
balance between congressional and state power,” ante, at 
490: they forbade state-sanctioned slavery, forbade the state- 
sanctioned denial of the right to vote, and (until the content 
of the Equal Protection Clause was substantially applied to 
the Federal Government through the Due Process Clause of 
the Fifth Amendment) uniquely forbade States to deny 
equal protection. The Amendments also specifically empow-
ered the Federal Government to combat discrimination at a 
time when the breadth of federal power under the Constitu-
tion was less apparent than it is today. But nothing in the 
Amendments themselves, or in our long history of interpret-
ing or applying those momentous charters, suggests that

13 Tellingly, the sole support the majority offers for its view that the 
Framers of the Fourteenth Amendment intended such a result are two law 
review articles analyzing this Court’s recent affirmative-action decisions, 
and a Court of Appeals decision which relies upon statements by James 
Madison. Ante, at 491. Madison, of course, had been dead for 32 years 
when the Fourteenth Amendment was enacted.
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States, exercising their police power, are in any way con-
stitutionally inhibited from working alongside the Federal 
Government in the fight against discrimination and its effects.

IV
The majority today sounds a full-scale retreat from the 

Court’s longstanding solicitude to race-conscious remedial ef-
forts “directed toward deliverance of the century-old promise 
of equality of economic opportunity.” Fullilove, 448 U. S., 
at 463. The new and restrictive tests it applies scuttle one 
city’s effort to surmount its discriminatory past, and imperil 
those of dozens more localities. I, however, profoundly dis-
agree with the cramped vision of the Equal Protection Clause 
which the majority offers today and with its application of 
that vision to Richmond, Virginia’s, laudable set-aside plan. 
The battle against pernicious racial discrimination or its ef-
fects is nowhere near won. I must dissent.

Justic e  Blackm un , with whom Just ice  Bren nan  joins, 
dissenting.

I join Justic e  Marshal l ’s  perceptive and incisive opinion 
revealing great sensitivity toward those who have suffered 
the pains of economic discrimination in the construction 
trades for so long.

I never thought that I would live to see the day when the 
city of Richmond, Virginia, the cradle of the Old Confeder-
acy, sought on its own, within a narrow confine, to lessen the 
stark impact of persistent discrimination. But Richmond, to 
its great credit, acted. Yet this Court, the supposed bastion 
of equality, strikes down Richmond’s efforts as though dis-
crimination had never existed or was not demonstrated in 
this particular litigation. Just ice  Marshal l  convincingly 
discloses the fallacy and the shallowness of that approach. 
History is irrefutable, even though one might sympathize 
with those who—though possibly innocent in themselves — 
benefit from the wrongs of past decades.
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So the Court today regresses. I am confident, however, 
that, given time, it one day again will do its best to fulfill the 
great promises of the Constitution’s Preamble and of the 
guarantees embodied in the Bill of Rights—a fulfillment that 
would make this Nation very special.
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Respondents pleaded guilty to two separate conspiracy indictments in a 
single proceeding in District Court. One indictment charged respond-
ents with entering into an agreement to rig bids on a certain highway 
project in violation of the Sherman Act, and the other made similar 
charges with respect to a different project. After the District Court 
conducted a hearing, at which respondents were represented by counsel, 
and found the guilty pleas free and voluntary and made with an under-
standing of their consequences and of the nature of the charges, convic-
tions were entered on the pleas and sentences were imposed. Respond-
ents subsequently filed a motion to vacate the convictions and sentences 
under the second indictment, contending, in reliance on the District 
Court’s holding in another case involving the same bid-rigging conspir-
acy, that only one conspiracy existed and that double jeopardy principles 
required their convictions and sentences to be set aside. The District 
Court denied the motion, but the Court of Appeals reversed, holding 
that notwithstanding their guilty pleas, respondents were entitled to 
introduce evidence outside the original record to support their one- 
conspiracy claim, since in pleading guilty they admitted only the acts 
described in the indictments, not their legal consequences, and that 
moreover, since the indictments did not expressly state that the two con-
spiracies were separate, no such concessions could be inferred from the 
pleas. On remand, the District Court granted the motion, finding that 
there was only a single conspiracy, and the Court of Appeals affirmed.

Held: Respondents’ double jeopardy challenge is foreclosed by their guilty 
pleas and convictions. Pp. 569-576.

(a) In holding that the admissions inherent in a guilty plea “go only to 
the acts constituting the conspiracy,” the Court of Appeals misappre-
hended the nature and effect of the plea. By entering a guilty plea, the 
accused does not simply state that he did the discrete acts described in 
the indictment; he admits guilt of a substantive crime. Here, the indict-
ments alleged two distinct agreements, and the Court of Appeals erred 
in concluding that because the indictments did not explicitly state that 
the conspiracies were separate, respondents did not concede their sepa-
rate nature by pleading guilty to both. When respondents pleaded 
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guilty to both indictments, they conceded guilt to two separate offenses. 
Pp. 569-571.

(b) By pleading guilty, respondents relinquished the opportunity to 
receive a factual hearing on their double jeopardy claim. That their at-
torney did not discuss double jeopardy issues with them prior to their 
pleas, and that they had not considered the possibility of raising a double 
jeopardy defense before pleading, did not entitle respondents to claim 
that they had not waived their right to raise a double jeopardy defense. 
Conscious waiver is not necessary with respect to each potential defense 
relinquished by a guilty plea. Pp. 571-574.

(c) Under the well-settled principle that a voluntary and intelligent 
guilty plea by an accused who has been advised by competent counsel 
may not be collaterally attacked, respondents, who have not called into 
question the voluntary and intelligent character of their pleas, were not 
entitled to the collateral relief they sought. P. 574.

(d) The exception to the rule barring collateral attack on a guilty plea 
established by Blackledge n . Perry, 417 U. S. 21, and Menno, v. New 
York, 423 U. S. 61, in cases where a conviction under a second indict-
ment must be set aside because the defendant’s right not to be haled into 
court was violated, has no application in this case. Here, in contrast to 
those cases which were resolved without any need to go beyond the in-
dictments and the original record, respondents could not prove their 
double jeopardy claim without introducing new evidence into the record. 
Pp. 574-576.

Reversed.

Ken ne dy , J., delivered the opinion of the Court, in which Reh nqu ist , 
C. J., and Whit e , Stev en s , O’Conn or , and Sca lia , JJ., joined. Ste -

ven s , J., filed a concurring opinion, post, p. 580. Blac km un , J., filed a 
dissenting opinion, in which Bre nn an  and Mar sh al l , JJ., joined, post, 
p. 581.

Roy T. Englert, Jr., argued the cause for the United 
States. With him on the briefs were Solicitor General 
Fried, Assistant Attorney General Rule, Deputy Solicitor 
General Cohen, and Deputy Assistant Attorney General 
Starling.

Glenn E. Casebeer II argued the cause for respondents. 
With him on the brief was Curt T. Schneider.
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Just ice  Kennedy  delivered the opinion of the Court.
We consider here the circumstances under which a defend-

ant who has entered a plea of guilty to a criminal charge may 
assert a double jeopardy claim in a collateral attack upon the 
sentence. Respondents, upon entering guilty pleas, were 
convicted of two separate counts of conspiracy, but contend 
now that only one conspiracy existed and that double jeop-
ardy principles require the conviction and sentence on the 
second count to be set aside. The United States Court of 
Appeals for the Tenth Circuit held that respondents were 
entitled to introduce evidence outside the original record 
supporting their claim and directed further proceedings in 
the District Court. We hold that the double jeopardy chal-
lenge is foreclosed by the guilty pleas and the judgments of 
conviction.

I
A

Respondents, Ray C. Broce and Broce Construction Co., 
Inc., bid for work on highway projects in Kansas. Two of 
the contracts awarded to them became the subject of sepa-
rate indictments charging concerted acts to rig bids and sup-
press competition in violation of the Sherman Act, 26 Stat. 
209, as amended, 15 U. S. C. § 1. The relevant portions of 
the indictments are set forth in the Appendix to our opinion. 
The first indictment charged respondents with entering into 
an agreement, sometime in or about April 1978, to rig bids on 
a particular highway project. The second charged respond-
ents with entering into a similar agreement, sometime in or 
about July 1979, to rig bids on a different project. Both in-
dictments were discussed during plea negotiations, and re-
spondents acknowledged in plea agreements that they were 
subject to separate sentences on each conspiracy charged. 
Plea Agreement between the United States of America and 
Defendant Ray C. Broce, App. to Pet. for Cert. 126a, 127a; 
Plea Agreement between the United States of America and 
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Defendant Broce Construction Co., Inc., App. to Pet. for 
Cert. 133a, 134a.

Respondents pleaded guilty to the two indictments in a 
single proceeding. The District Court conducted a hearing 
fully in accord with Rule 11 of the Federal Rules of Criminal 
Procedure and found that the pleas were free and voluntary, 
made with an understanding of their consequences and of 
the nature of the charges. Respondents had counsel at all 
stages and there are no allegations that counsel was ineffec-
tive. Convictions were entered on the pleas. The District 
Court then sentenced Broce to two years’ imprisonment on 
each count, the terms to run concurrently, and to a fine of 
$50,000 on each count. Broce was also sentenced for mail 
fraud under 18 U. S. C. §1341, a conviction which is not 
relevant here. The corporation was fined $750,000 on each 
count, for a total of $1,500,000. Neither respondent having 
appealed, the judgments became final.

B
On the same day that respondents entered their pleas, an 

indictment was filed against Robert T. Beachner and Beach- 
ner Construction Co. charging a violation of both the Sher-
man Act and the mail fraud statute. The indictment alleged 
a bid-rigging conspiracy involving yet a third Kansas high-
way construction project. These defendants, however, chose 
a different path than that taken by the Broce respondents: 
they proceeded to trial and were acquitted. After the ac-
quittal in the Beachner case (Beachner I), a second in-
dictment was returned by the grand jury charging Beachner 
Construction Co. with three new Sherman Act violations and 
three new acts of mail fraud. The Sherman Act counts 
charged bid-rigging conspiracies on three Kansas highway 
projects not mentioned in Beachner I.

Once again, Beachner pursued a different strategy than 
that followed by Broce and Broce Construction Co. Prior to 
trial, Beachner moved to dismiss the indictment on the 
ground that the bid-rigging arrangements identified were
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merely smaller parts of one overarching conspiracy existing 
among Kansas highway contractors to rig highway bids 
within the State. In light of its acquittal in Beachner I, the 
company argued that a second prosecution would place it in 
double jeopardy.

The District Court granted the motion to dismiss. United 
States v. Beachner Construction Co., 555 F. Supp. 1273 (Kan. 
1983) (Beachner II). It found that a “continuous, coopera-
tive effort among Kansas highway contractors to rig bids, 
thereby eliminating price competition, has permeated the 
Kansas highway construction industry in excess of twenty- 
five years, including the period of April 25,1978, to February 
7, 1980, the time period encompassed by the Beachner I and 
Beachner II indictments.” Id., at 1277. The District Court 
based the finding on its determination that there had been a 
common objective among participants to eliminate price com-
petition, a common method of organizing bidding for projects, 
and a common jargon throughout the industry, and that mu-
tual and interdependent obligations were created among 
highway contractors. Concluding that the District Court’s 
findings were not clearly erroneous, the Court of Appeals af-
firmed the dismissal. United States v. Beachner Construc-
tion Co., 729 F. 2d 1278 (CAIO 1984).

C
One might surmise that the Broce defendants watched the 

Beachner proceedings with awe, if not envy. What is cer-
tain is that the Broce defendants sought to profit from Beach- 
ner’s success. After the District Court issued its decision to 
dismiss in Beachner II, the Broce respondents filed a motion 
pursuant to Federal Rule of Criminal Procedure 35(a) to va-
cate their own sentences on the Sherman Act charge con-
tained in the second indictment. Relying on Beachner II, 
they argued that the bid-rigging schemes alleged in their in-
dictments were but a single conspiracy. The District Court 
denied the motion, concluding that respondents’ earlier guilty 
pleas were an admission of the Government’s allegations of 
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two conspiracies, an admission that foreclosed and concluded 
new arguments to the contrary. Nos. 81-20119-01 and 82- 
20011-01 (Kan., Nov. 18, 1983), App. to Pet. for Cert. 112a.

A panel of the Court of Appeals for the Tenth Circuit re-
versed. 753 F. 2d 811 (1985). That judgment was vacated 
and the case reheard en banc. Citing our decisions in 
Blackledge n . Perry, 417 U. S. 21 (1974), and Menna n . New 
York, 423 U. S. 61 (1975) (per curiam), a divided en banc 
court concluded that respondents were entitled to draw upon 
factual evidence outside the original record, including the 
Beachner II findings, to support the claim of a single conspir-
acy. 781 F. 2d 792 (1986). The en banc court rejected the 
Government’s argument that respondents had waived the 
right to raise their double jeopardy claim by pleading guilty, 
holding that the Double Jeopardy Clause “does not constitute 
an individual right which is subject to waiver.” Id., at 795. 
It further rejected the Government’s contention that re-
spondents’ guilty pleas must be construed as admissions that 
there had been separate conspiracies. The Court of Appeals 
observed that the indictments did not “specifically allege sep-
arate conspiracies,” and held that “the admissions of factual 
guilt subsumed in the pleas of guilty go only to the acts con-
stituting the conspiracy and not to whether one or more con-
spiracies existed.” Id., at 796.

On remand, the District Court, citing Beachner II, con-
cluded that the indictments merely charged different aspects 
of the same conspiracy to restrain competition. It vacated 
the judgments and sentences entered against both respond-
ents on the second indictment. Nos. 81-20119-01 and 82- 
20011-01 (Kan., June 30,1986), App. to Pet. for Cert. 5a. In 
its decision on appeal from that judgment, the Court of Ap-
peals noted that our intervening decision in Ricketts v. 
Adamson, 483 U. S. 1 (1987), made clear that the protection 
against double jeopardy is subject to waiver. Nonetheless, 
it concluded that while Ricketts invalidated the broader ra-
tionale underlying its earlier en banc opinion that double 
jeopardy protections could not be waived, it left intact its 
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narrower holding that the guilty pleas in this case did not 
themselves constitute such waivers. It then held that the 
District Court’s finding of a single conspiracy was not clearly 
erroneous, and affirmed. Nos. 86-2166 and 86-2202 (CA10, 
Aug. 18, 1987), App. to Pet. for Cert. la. We granted cer-
tiorari, 485 U. S. 903 (1988).

II
A plea of guilty and the ensuing conviction comprehend all 

of the factual and legal elements necessary to sustain a bind-
ing, final judgment of guilt and a lawful sentence. Accord-
ingly, when the judgment of conviction upon a guilty plea has 
become final and the offender seeks to reopen the proceed-
ing, the inquiry is ordinarily confined to whether the under-
lying plea was both counseled and voluntary. If the answer 
is in the affirmative then the conviction and the plea, as 
a general rule, foreclose the collateral attack. There are 
exceptions where on the face of the record the court had no 
power to enter the conviction or impose the sentence. We 
discuss those exceptions below and find them inapplicable. 
The general rule applies here to bar the double jeopardy 
claim.

A
The Government’s petition for certiorari did not seek re-

view of the determination that the bid-rigging described in 
the two Broce indictments was part of one overall conspiracy. 
Instead, the Government challenges the theory underlying 
the en banc judgment in the Court of Appeals that respond-
ents were entitled, notwithstanding their earlier guilty pleas, 
to a factual determination on their one-conspiracy claim. 
That holding was predicated on the court’s view that, in 
pleading guilty, respondents admitted only the acts described 
in the indictments, not their legal consequences. As the in-
dictments did not include an express statement that the two 
conspiracies were separate, the Court of Appeals reasoned, 
no such concession may be inferred from the pleas.
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In holding that the admissions inherent in a guilty plea “go 
only to the acts constituting the conspiracy,” 781 F. 2d, at 
796, the Court of Appeals misapprehended the nature and ef-
fect of the plea. A guilty plea “is more than a confession 
which admits that the accused did various acts.” Boykin v. 
Alabama, 395 U. S. 238, 242 (1969). It is an “admission that 
he committed the crime charged against him.” North Caro-
lina v. Alford, 400 U. S. 25, 32 (1970). By entering a plea of 
guilty, the accused is not simply stating that he did the dis-
crete acts described in the indictment; he is admitting guilt of 
a substantive crime. That is why the defendant must be in-
structed in open court on “the nature of the charge to which 
the plea is offered,” Fed. Rule Crim. Proc. 11(c)(1), and why 
the plea “cannot be truly voluntary unless the defendant pos-
sesses an understanding of the law in relation to the facts,” 
McCarthy v. United States, 394 U. S. 459, 466 (1969).

Just as a defendant who pleads guilty to a single count ad-
mits guilt to the specified offense, so too does a defendant 
who pleads guilty to two counts with facial allegations of dis-
tinct offenses concede that he has committed two separate 
crimes. The Broce indictments alleged two distinct agree-
ments: the first, an agreement beginning in April 1978 to 
rig bids on one specified highway project, and the second, 
an agreement beginning 15 months later to rig bids on a dif-
ferent project. The Court of Appeals erred in concluding 
that because the indictments did not explicitly state that the 
conspiracies were separate, respondents did not concede 
their separate nature by pleading guilty to both. In a con-
spiracy charge, the term “agreement” is all but synonymous 
with the conspiracy itself, and as such has great operative 
force. We held in Braverman v. United States, 317 U. S. 
49, 53 (1942), that “[tjhe gist of the crime of conspiracy as 
defined by the statute is the agreement... to commit one or 
more unlawful acts,” from which it follows that “the precise 
nature and extent of the conspiracy must be determined by 
reference to the agreement which embraces and defines its 
objects.” A single agreement to commit several crimes 
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constitutes one conspiracy. By the same reasoning, mul-
tiple agreements to commit separate crimes constitute multi-
ple conspiracies. When respondents pleaded guilty to two 
charges of conspiracy on the explicit premise of two agree-
ments which started at different times and embraced sep-
arate objectives, they conceded guilt to two separate 
offenses. *

Respondents had the opportunity, instead of entering their 
guilty pleas, to challenge the theory of the indictments and to 
attempt to show the existence of only one conspiracy in a 
trial-type proceeding. They chose not to, and hence relin-
quished that entitlement. In light of Beachner, respondents 
may believe that they made a strategic miscalculation. Our 
precedents demonstrate, however, that such grounds do not 
justify setting aside an otherwise valid guilty plea.

In Brady v. United States, 397 U. S. 742 (1970), the peti-
tioner had been charged with kidnaping in violation of what 
was then 18 U. S. C. § 1201(a) (1964 ed.). He entered a 
knowing and voluntary plea of guilty. Nine years after the 
plea, we had held in United States v. Jackson, 390 U. S. 570 

*That is certainly how all participants viewed the indictments at the 
time. As noted earlier, see supra, at 565, respondents acknowledged in 
their plea agreements that they were subject to receiving separate sen-
tences for each offense to which they were pleading. Furthermore, the 
District Judge informed Broce at the Rule 11 hearing of the maximum pun-
ishment “on each charge,” and Broce stated that he understood. App. 36. 
Prior to sentencing, the Government prepared an “Official Version of the 
Offense” for inclusion in the presentence report which stated that there 
were “two separate conspiracies” giving rise to the indictments. Id., at 
51. At his sentencing hearing, Broce was given an opportunity to state 
“any dispute with what the government has included in the pre-sentence 
report about the official version of the offense,” and did not dispute the 
statement that the conspiracies were separate ones. Id., at 63-64. We 
do not suggest that any of these events are necessary to our holding that 
respondents have forfeited the opportunity to dispute the separate nature 
of the conspiracies; on the contrary, the guilty pleas are alone a sufficient 
basis for that conclusion. We review these incidents simply to note that 
our reading of the indictments is the necessary one, and was shared by all 
participants to the plea proceedings at the time the pleas were entered.
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(1968), that the provision of § 1201(a) providing for a death 
penalty only upon the recommendation of the jury was uncon-
stitutional. This was of no avail to Brady, however, because 
the possibility that his plea might have been influenced by an 
erroneous assessment of the sentencing consequences if he 
had proceeded to trial did not render his plea invalid. We 
observed:

“A defendant is not entitled to withdraw his plea merely 
because he discovers long after the plea has been ac-
cepted that his calculus misapprehended the quality of 
the State’s case or the likely penalties attached to alter-
native courses of action. More particularly, absent mis-
representation or other impermissible conduct by state 
agents, a voluntary plea of guilty intelligently made in 
the light of the then applicable law does not become vul-
nerable because later judicial decisions indicate that the 
plea rested on a faulty premise.” 397 U. S., at 757 (cita-
tion omitted).

Similarly, we held in McMann n . Richardson, 397 U. S. 
759 (1970), that a counseled defendant may not make a collat-
eral attack on a guilty plea on the allegation that he mis-
judged the admissibility of his confession. “Waiving trial en-
tails the inherent risk that the good-faith evaluations of a 
reasonably competent attorney will turn out to be mistaken 
either as to the facts or as to what a court’s judgment might 
be on given facts.” Id., at 770. See also Tollett v. Hender-
son, 411 U. S. 258, 267 (1973) (“[J]ust as it is not sufficient for 
the criminal defendant seeking to set aside such a plea to 
show that his counsel in retrospect may not have correctly 
appraised the constitutional significance of certain historical 
facts, it is likewise not sufficient that he show that if counsel 
had pursued a certain factual inquiry such a pursuit would 
have uncovered a possible constitutional infirmity in the pro-
ceedings”) (citation omitted).

Respondents have submitted the affidavit of Kenneth F. 
Crockett, who served as their attorney when their pleas 
were entered. App. 72-73. Crockett avers that he did not 
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discuss double jeopardy issues with respondents prior to 
their pleas, and that respondents had not considered the pos-
sibility of raising a double jeopardy defense before pleading. 
Respondents contend that, under these circumstances, they 
cannot be held to have waived the right to raise a double 
jeopardy defense because there was no “intentional relin-
quishment or abandonment of a known right or privilege.” 
Johnson n . Zerbst, 304 U. S. 458, 464 (1938).

Our decisions have not suggested that conscious waiver is 
necessary with respect to each potential defense relinquished 
by a plea of guilty. Waiver in that sense is not required. 
For example, the respondent in Tollett pleaded guilty to 
first-degree murder, and later filed a petition for habeas cor-
pus contending that his plea should be set aside because black 
citizens had been excluded from the grand jury that indicted 
him. The collateral challenge was foreclosed by the earlier 
guilty plea. Although at the time of the indictment the facts 
relating to the selection of the grand jury were not known to 
respondent and his attorney, we held that to be irrelevant:

“If the issue were to be cast solely in terms of ‘waiver,’ 
the Court of Appeals was undoubtedly correct in con-
cluding that there had been no such waiver here. But 
just as the guilty pleas in the Brady trilogy were found 
to foreclose direct inquiry into the merits of claimed an-
tecedent constitutional violations there, we conclude that 
respondent’s guilty plea here alike forecloses independ-
ent inquiry into the claim of discrimination in the selec-
tion of the grand jury.” 411 U. S., at 266.

See also Menna, 423 U. S., at 62, n. 2 (“[W]aiver was not the 
basic ingredient of this line of cases”).

The Crockett affidavit, as a consequence, has no bearing on 
whether respondents’ guilty plea served as a relinquishment 
of their opportunity to receive a factual hearing on a double 
jeopardy claim. Relinquishment derives not from any in-
quiry into a defendant’s subjective understanding of the 
range of potential defenses, but from the admissions neces-
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sarily made upon entry of a voluntary plea of guilty. The 
trial court complied with Rule 11 in ensuring that respond-
ents were advised that, in pleading guilty, they were admit-
ting guilt and waiving their right to a trial of any kind. A 
failure by counsel to provide advice may form the basis of a 
claim of ineffective assistance of counsel, but absent such a 
claim it cannot serve as the predicate for setting aside a valid 
plea.

In sum, as we explained in Mabry n . Johnson, 467 U. S. 
504, 508 (1984), “[i]t is well settled that a voluntary and intel-
ligent plea of guilty made by an accused person, who has been 
advised by competent counsel, may not be collaterally at-
tacked.” That principle controls here. Respondents have 
not called into question the voluntary and intelligent charac-
ter of their pleas, and therefore are not entitled to the collat-
eral relief they seek.

B
An exception to the rule barring collateral attack on a 

guilty plea was established by our decisions in Blackledge v. 
Perry, 417 U. S. 21 (1974), and Menna v. New York, supra, 
but it has no application to the case at bar.

The respondent in Blackledge had been charged in North 
Carolina with the state-law misdemeanor of assault with a 
deadly weapon. Pursuant to state procedures, he was tried 
in the county District Court without a jury, but was permit-
ted, once he was convicted, to appeal to the county Superior 
Court and obtain a trial de novo. After the defendant filed 
an appeal, the prosecutor obtained an indictment charging 
felony assault with a deadly weapon with intent to kill and 
inflict serious bodily injury. The defendant pleaded guilty. 
We held that the potential for prosecutorial vindictiveness 
against those who seek to exercise their right to appeal 
raised sufficiently serious due process concerns to require a 
rule forbidding the State to bring more serious charges 
against defendants in that position. The plea of guilty did 
not foreclose a subsequent challenge because in Blackledge, 
unlike in Brady and Tollett, the defendant’s right was “the 
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right not to be haled into court at all upon the felony charge. 
The very initiation of proceedings against him . . . thus oper-
ated to deny him due process of law.” 417 U. S., at 30-31.

The petitioner in Menna had refused, after a grant of im-
munity, to obey a court order to testify before a grand jury. 
He was adjudicated in contempt of court and sentenced to a 
term in civil jail. After he was released, he was indicted for 
the same refusal to answer the questions. He pleaded guilty 
and was sentenced, but then appealed on double jeopardy 
grounds. The New York Court of Appeals concluded that 
Menna had waived his double jeopardy claim by pleading 
guilty. We reversed, citing Blackledge for the proposition 
that “[w]here the State is precluded by the United States 
Constitution from haling a defendant into court on a charge, 
federal law requires that a conviction on that charge be set 
aside even if the conviction was entered pursuant to a coun-
seled plea of guilty.” 423 U. S., at 62. We added, however, 
an important qualification:

“We do not hold that a double jeopardy claim may 
never be waived. We simply hold that a plea of guilty 
to a charge does not waive a claim that—judged on 
its face—the charge is one which the State may not 
constitutionally prosecute.” Id., at 63, n. 2 (emphasis 
added).

In neither Blackledge nor Menna did the defendants seek 
further proceedings at which to expand the record with new 
evidence. In those cases, the determination that the second 
indictment could not go forward should have been made by 
the presiding judge at the time the plea was entered on the 
basis of the existing record. Both Blackledge and Menna 
could be (and ultimately were) resolved without any need 
to venture beyond that record. In Blackledge, the conces-
sions implicit in the defendant’s guilty plea were simply irrel-
evant, because the constitutional infirmity in the proceedings 
lay in the State’s power to bring any indictment at all. In 
Menna, the indictment was facially duplicative of the earlier 
offense of which the defendant had been convicted and sen- 
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tenced so that the admissions made by Menna’s guilty plea 
could not conceivably be construed to extend beyond a redun-
dant confession to the earlier offense.

Respondents here, in contrast, pleaded guilty to indict-
ments that on their face described separate conspiracies. 
They cannot prove their claim by relying on those indict-
ments and the existing record. Indeed, as noted earlier, 
they cannot prove their claim without contradicting those in-
dictments, and that opportunity is foreclosed by the admis-
sions inherent in their guilty pleas. We therefore need not 
consider the degree to which the decision by an accused to 
enter into a plea bargain which incorporates concessions by 
the Government, such as the one agreed to here, heightens 
the already substantial interest the Government has in the fi-
nality of the plea. The judgment of the Court of Appeals is

Reversed.

APPENDIX TO OPINION OF THE COURT
Excerpts from Indictments

“UNITED STATES DISTRICT COURT 
DISTRICT OF KANSAS

“Criminal No. 81-20119-01

“United  States  of  Ame ric a
v.

Broce  Constr ucti on  Co ., Inc ., Ray  C. Broce , 
and  Geral d  R. Gumm , Defend ants

“[Filed: Nov. 17, 1981]
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“V
“OFFENSE CHARGED

“11. Beginning sometime in or about April, 1978, and con-
tinuing thereafter, the exact dates being to this grand jury 
unknown, in the District of Kansas, Ray C. Broce, Gerald R. 
Gumm and Broce Construction Co., Inc., defendants herein, 
and others known and unknown, entered into and engaged in 
a combination and conspiracy to suppress and eliminate com-
petition for the construction of Project No. 23-60-RS-1080(9) 
let by the State of Kansas on April 25, 1978, which contract 
involved construction work on a Federal-Aid highway in the 
State of Kansas, in unreasonable restraint of the above-
described interstate trade and commerce in violation of Title 
15, United States Code, Section 1, commonly known as the 
Sherman Act.

. “12. The aforesaid combination and conspiracy consisted 
of an agreement, understanding and concert of action among 
the defendants and co-conspirators, the substantial terms of 
which were:

“(a) To allocate to Broce Construction Co., Inc., Project 
No. 23-60-RS-1080(9) let by the State of Kansas on April 25, 
1978; and

“(b) To submit collusive, noncompetitive, and rigged bids to 
the State of Kansas in connection with the above-referenced 
Federal-Aid highway project.

“13. For the purpose of forming and effectuating the 
aforesaid combination and conspiracy, the defendants and co-
conspirators have done those things which, as hereinbefore 
charged, they have combined and conspired to do, including:

“(a) Discussing the submission of prospective bids on the 
above-described project let by the State of Kansas, Project 
No. 23-60-RS-1080(9);

“(b) Designating the successful low bidder on the above-
referenced Federal-Aid highway project;

“(c) Submitting intentionally high or complementary bids 
on the above-referenced Federal-Aid highway project on 
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which Broce Construction Co., Inc. had been designated as 
the successful low bidder;

“(d) Submitting bid proposals on the above-referenced 
Federal-Aid highway project containing false, fictitious and 
fraudulent statements and entries; and

“(e) Discussing the submission of prospective bids on other 
projects let by the State of Kansas on April 25, 1978.”

“IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS

“Criminal No. 82-20011

“Unite d  States  of  America
v.

Ray  C. Broce  and  Broce  Constr ucti on  Co ., Inc ., 
Def endant s .

“[Filed: Feb. 4, 1982]

“V
“OFFENSE CHARGED

“10. Beginning sometime in or about July, 1979, and con-
tinuing thereafter, the exact dates being to this grand jury 
unknown, in the District of Kansas, Ray C. Broce and Broce 
Construction Co., Inc., defendants herein, and others known 
and unknown, entered into and engaged in a combination and 
conspiracy to suppress and eliminate competition for the con-
struction of Project No. KRL 29-2(26) let by the State of 
Kansas on July 17, 1979, which contract involved construc-
tion work on a public highway in the State of Kansas, in un-
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reasonable restraint of the above-described interstate trade 
and commerce in violation of Title 15, United States Code, 
Section 1, commonly known as the Sherman Act.

“11. The aforesaid combination and conspiracy consisted 
of an agreement, understanding and concert of action among 
the defendants and co-conspirators, the substantial terms of 
which were:

“(a) To allocate to Broce Construction Co., Inc., Project 
No. KRL 29-2(26) let by the State of Kansas on July 17, 1979; 
and

“(b) To submit collusive, noncompetitive, and rigged bids to 
the State of Kansas in connection with the above-referenced 
public highway construction project.

“12. For the purpose of forming and effectuating the 
aforesaid combination and conspiracy, the defendants and co- 
cdnspirators have done those things which, as hereinbefore 
charged, they have combined and conspired to do, including:

“(a) Discussing the submission of prospective bids on the 
above-described project let by the State of Kansas, Project 
No. KRL 29-2(26);

“(b) Designating the successful low bidder on the above-
referenced public highway construction project;

“(c) Submitting intentionally high or complementary bids 
on the above-referenced public highway construction project 
on which Broce Construction Co., Inc. had been designated 
as the successful low bidder;

“(d) Submitting bid proposals on the above-referenced 
public highway construction project containing false, ficti-
tious and fraudulent statements and entries; and

“(e) Discussing the payment of consideration of value to 
another contractor to induce that contractor to submit a non-
competitive, rigged bid on the above-referenced public high-
way construction project.”
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Justi ce  Ste ven s , concurring.
While I join the Court’s opinion, I write separately to 

identify the doubtful character of the basic premise on which 
respondents’ double jeopardy claim rests. Respondents as-
sume that their price-fixing activities in April 1978 and July 
1979 were not separate crimes because they were carried out 
pursuant to an overarching conspiracy that had been in exist-
ence for more than 25 years.

“A conspiracy is a partnership in criminal purposes.” 
United States v. Kissel, 218 U. S. 601, 608 (1910). It “does 
not become several conspiracies because it continues over a 
period of time” or because it is an “agreement to commit sev-
eral offenses.” Braverman n . United States, 317 U. S. 49, 
52 (1942). Thus, the continuous, cooperative effort among 
Kansas highway contractors to rig bids, which permeated the 
Kansas highway construction industry for more than 25 years, 
see ante, at 567, was unquestionably a single, continuing con-
spiracy that violated § 1 of the Sherman Act, 15 U. S. C. § 1. 
It does not necessarily follow, however, that separate bid-
rigging arrangements carried out in furtherance of an illegal 
master plan may not be prosecuted separately.

All of the elements of a Sherman Act violation were alleged 
in the indictment charging respondents with price fixing on 
the Kansas highway project bid on April 25, 1978. App. 
143a-151a. The same is true with respect to the indictment 
relating to the second project, bid more than a year later and 
to be performed in a different county. Id., at 136a-142a. 
Each indictment alleged a separate crime. I am not at all 
sure that the fact that both may have been committed pursu-
ant to still another continuing violation of the Sherman Act 
should bar separate prosecutions for each of those violations.

There is something perverse in the assumption that re-
spondents’ constitutional rights may have been violated by 
separately prosecuting them for each of two complete and fla-
grant violations of the Sherman Act simply because they may 
also have been guilty of an ongoing and even more serious vi-
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olation of the same statute for more than a quarter of a cen-
tury. Whether the law requires that all of these violations 
be merged into one is a question that need not be decided in 
this case. Yet I believe there is value in making it clear that 
the Court has not decided that question today.

Justic e Blackm un , with whom Justic e Brennan  and 
Justi ce  Mars hall  join, dissenting.

A guilty plea, for all its practical importance in the day-to- 
day administration of justice, does not bestow on the Govern-
ment any power to prosecute that it otherwise lacks. Here, 
after remand, the District Court found, and the Court of Ap-
peals affirmed, that the two indictments brought against re-
spondents charged two parts of the same conspiracy, and 
therefore sought to punish respondents twice for the same 
behavior, in violation of the Double Jeopardy Clause of the 
Fifth Amendment.

The Government, see ante, at 569, does not contest the 
finding that in fact there was only one conspiracy. It ar-
gues, however, that the defendants’ guilty pleas render this 
fact wholly irrelevant, and urges us to let stand convictions 
that otherwise are barred. Because I believe it inappropri-
ate for a reviewing court to close its eyes to this constitu-
tional violation, and because I find that the basis of respond-
ents’ double jeopardy challenge is obvious from a reading of 
the two indictments and entitles respondents to a hearing, I 
dissent from the majority’s ruling that the guilty pleas are 
conclusive.

I
As noted in Brady1 and by the majority today, in most in-

stances a guilty plea is conclusive and resolves all factual is-
sues necessary to sustain a conviction. But in Blackledge n . 
Perry, 417 U. S. 21 (1974), and in Menna v. New York, 423 
U. S. 61 (1975), this Court unequivocally held that a guilty 

1 Brady n . United States, 397 U. S. 742, 748 (1970); see also McMann v. 
Richardson, 397 U. S. 759, 766 (1970).
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plea does not waive a defendant’s right to contest the con-
stitutionality of a conviction “[w]here the State is precluded 
by the United States Constitution from haling a defendant 
into court.” Id., at 62; see also Blackledge, 417 U. S., at 30. 
Although our recent decision in Ricketts v. Adamson, 483 
U. S. 1 (1987), allows a defendant to waive a double jeopardy 
claim as part of a clearly worded plea agreement, none of our 
prior cases limited a defendant’s ability, under Menna and 
Blackledge, absent an express waiver, to challenge the Gov-
ernment’s authority to bring a second charge.

It is true, as the majority notes, that neither Blackledge 
nor Menna involved an independent evidentiary hearing to 
assess the defendants’ double jeopardy claims. But nothing 
in Blackledge or Menna indicates that the general constitu-
tional rule announced in those cases was dependent on the 
fortuity that the defendants’ double jeopardy claims were ap-
parent from the records below without resort to an eviden-
tiary hearing. This is not surprising. There simply was no 
need for an evidentiary hearing in either Blackledge or 
Menna. Certainly, nothing in those cases suggests that a 
collateral proceeding would be inappropriate. Blackledge 
was a habeas proceeding in which the record was already 
fully developed, 417 U. S., at 23; and the remand in Menna 
from this Court to the New York Court of Appeals was not 
limited in any way, 423 U. S., at 63. To the extent that the 
majority reads the particular circumstances of those cases as 
compelling, or even implying, that the need for an eviden-
tiary hearing alters the effect of a guilty plea, it infuses mere 
happenstance with constitutional meaning and draws distinc-
tions where none belong.

The majority also justifies its outcome by looking to four 
words of dicta in a footnote in Menna, 423 U. S., at 62-63, 
n. 2. The relevant language in the Menna footnote is: “[A] 
plea of guilty to a charge does not waive a claim that —judged 
on its face—the charge is one which the State may not con-
stitutionally prosecute” (emphasis added). The majority 



UNITED STATES v. BROCE 583

563 Blac kmu n , J., dissenting

takes this language to mean that respondents can prevail 
only if they prove their claim by relying on nothing more than 
the indictment and the record.

A much better reading of the Menna footnote, however, is 
to place the emphasis on the word “claim.” Accordingly, if a 
claim that the Government was without power to prosecute is 
apparent on the face of the indictment, read in light of the 
existing record, a court should not consider the claim to have 
been waived, and must go on to consider its merits. This in-
terpretation is true to the outcome in both Menna and 
Blackledge. It also gives appropriate force to the footnote’s 
language and its apparent purpose of placing some limit on 
the ability of a defendant who has pleaded guilty to make a 
later collateral attack without some foundation in the prior 
proceedings. Most important, it gives real content to the 
defendants’ constitutional rights.

II
This case provides a powerful example of why there is an 

especially great need to maintain the right collaterally to 
attack guilty pleas in the conspiracy context. Conspiracy, 
that “elastic, sprawling and pervasive offense,” Krulewitch 
v. United States, 336 U. S. 440, 445 (1949) (Jackson, J., con-
curring in judgment and opinion of Court), long has been rec-
ognized as difficult to define and even more difficult to limit. 
When charging a conspiracy, a prosecutor is given the oppor-
tunity to “cast his nets” in order to cover a broad timeframe 
and numerous acts and individuals, in part because conspira-
cies by their nature are clandestine and difficult to uncover. 
See, e. g., Blumenthal v. United States, 332 U. S. 539, 557 
(1947). But this very permissible breadth of conspiracy in-
dictments provides potential for abuse and confusion. Judge 
Parker said it meaningfully 50 years ago:

“Blanket charges of ‘continuing’ conspiracy with 
named defendants and with ‘other persons to the grand 
jurors unknown’ fulfil a useful purpose in the prosecution 
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of crime, but they must not be used in such a way as to 
contravene constitutional guaranties. If the govern-
ment sees fit to send an indictment in this general form 
charging a continuing conspiracy for a period of time, it 
must do so with the understanding that upon conviction 
or acquittal further prosecution of that conspiracy during 
the period charged is barred, and that this result cannot 
be avoided by charging the conspiracy to have been 
formed in another district where overt acts in further-
ance of it were committed, or by charging different overt 
acts as having been committed in furtherance of it, or by 
charging additional objects or the violation of additional 
statutes as within its purview, if in fact the second in-
dictment involves substantially the same conspiracy as 
the first. . . . The constitutional provision against double 
jeopardy is a matter of substance and may not be thus 
nullified by the mere forms of criminal pleading.” Short 
v. United States, 91 F. 2d 614, 624 (CA4 1937).

This Court noted in Sanabria v. United States, 437 U. S. 54, 
65-66 (1978): “The precise manner in which an indictment is 
drawn cannot be ignored, because an important function of 
the indictment is to ensure that, ‘in case any other proceed-
ings are taken against [the defendant] for a similar offense, 
. . . the record [will] sho[w] with accuracy to what extent he 
may plead a former acquittal or conviction,’” quoting Coch-
ran v. United States, 157 U. S. 286, 290 (1895). See also 
Russell n . United States, 369 U. S. 749 (1962).

As the Court of Appeals recognized, the two indictments 
at issue here were broad and vague and substantially over-
lapped. Although the majority has included in the Appendix 
to its opinion, ante, p. 576, the few paragraphs in the two in-
dictments which differ, it fails to acknowledge that the indict-
ments otherwise are almost identical.

The indictments alleged acts occurring in the same place, 
having the same object of eliminating competition on a high-
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way project, and having the same effect of restraining com-
petition. More important, the first indictment is vague and 
open-ended in a number of material respects. While alleging 
a definite beginning date, the first indictment specified no 
termination date. As a consequence, the acts alleged in the 
second indictment were contained within the timeframe of 
the first. Moreover, the first indictment alleged that re-
spondents conspired with “others known and unknown”; so, 
too, did the second indictment. Both indictments, therefore, 
may have involved the same participants. This vagueness, 
coupled with the express identical elements, provides a 
strong inference that the two agreements alleged were part 
of the same conspiracy.2 For this reason alone, there are 
sufficient grounds for raising a double jeopardy challenge 
under a proper reading of our decisions in Menna and 
Blackledge.

That the two indictments were duplicitous is further be-
trayed by the nature of the charged offense. The indict-
ments state that the conspirators designated a low bidder on 
each project, submitted artificially high or complementary 
bids, and discussed paying consideration to other contractors 
to induce those contractors to submit noncompetitive rigged 
bids as well. Ante, at 577-578, 579. Although it is theoreti-
cally possible that such a conspiracy might involve only one 
project, it is highly unlikely. Rather, it seems reasonably 
clear to me, as it should have been to the Government, that in 
order to make any sense such an agreement must involve a 
number of projects, so that a conspirator who agreed to sub-

2 In determining how many conspiracies are involved in a particular 
case, courts have looked to a number of discrete factors. Some of these 
include the relevant (1) time, (2) participants, (3) statutory offenses 
charged, (4) overt acts charged, and (5) places where the alleged acts took 
place. See United States v. Ragins, 840 F. 2d 1184, 1188-1189 (CA4 
1988); United States v. Atkins, 834 F. 2d 426, 432 (CA5 1987); see also 
United States v. Korfant, 771 F. 2d 660, 662 (CA2 1985) (considering eight 
factors).
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mit a sham bid on one project would be rewarded by being 
chosen for the successful bid on another project. In fact, a 
Justice Department release issued several weeks after the 
second indictment was filed described a Tennessee highway 
bid-rigging scheme as follows: “ ‘The prearranged low bidder 
would usually get the job as other contractors submitted in-
tentionally high bids, knowing their turn as low bidder was 
coming.’” 42 BN A Antitrust & Trade Regulation Rep. 523 
(1982), quoting unpublished release. See generally U. S. 
General Accounting Office, Report to the House Committee 
on Public Works and Transportation, Actions Being Taken 
to Deal with Bid Rigging in the Federal Highway Program 
(May 23, 1983). The very nature of the conspiracy alleged 
all but compels the conclusion that the initial indictment 
charged an ongoing agreement covering numerous projects.3 

The Government argues that the respondents should have 
realized all this, and refused to plead to the second indict-
ment. I agree. But it is no less true that the Government 
should have been aware that it could be charging duplicitous 
conspiracies, and, if so, not brought the second indictment. 
I fail to see why a reviewing court should punish the respond-
ents’ oversight, but reward the Government’s.

“‘The Double Jeopardy Clause is not such a fragile guaran-
tee that... its limitations [can be avoided] by the simple ex-
pedient of dividing a single crime into a series of temporal or 
spatial units.’” Sanabria v. United States, 437 U. S., at 72, 
quoting Brown v. Ohio, 432 U. S. 161, 169 (1977). As we 
pointed out in Braverman v. United States, 317 U. S. 49, 52 
(1942), there may be a “single continuing agreement to com-

3 The majority’s reading of the indictments appears to focus solely on 
the fact that each states a separate agreement, relating to a separate 
project. See ante, at 570-571. Had the majority reached the issue raised 
by Jus tic e Stev en s , in his separate concurring opinion, ante, p. 580, and 
decided that multiple conspiracies within an ongoing conspiracy could be 
prosecuted separately, then those allegations might be determinative. 
The majority, however, has not done this.
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mit several offenses.” On the face of the two indictments, 
there was clear support for a claim that prosecuting the sec-
ond indictment was barred by double jeopardy.

Ill
The question remains as to what procedures a reviewing 

court should follow when faced with such a double jeopardy 
claim.

As noted above, our prior cases and common sense require 
that the reviewing court consider the record in determining 
whether the claim of double jeopardy is sufficient to bar the 
second prosecution. It may be that in most cases the issue 
can be determined by reference to the record alone. State-
ments made at the plea hearing or other pretrial proceeding 
may be sufficient to clarify any ambiguity, or may constitute 
an express waiver of any double jeopardy challenge. But in 
the absence of a definitive record, an evidentiary hearing 
may be necessary in order to assure that the questioned in-
dictment in fact alleges separate criminal conduct.

An evidentiary hearing on the double jeopardy issue would 
not be overly burdensome or replicate the trial that the guilty 
plea avoided. As noted in Abney v. United States, 431 U. S. 
651, 659 (1977), in a claim of double jeopardy “the defendant 
makes no challenge whatsoever to the merits of the charge 
against him.” Although the nature of the evidentiary hear-
ing obviously will depend on the facts of the particular case, 
for a challenge similar to the one here the hearing probably 
would involve only the Government’s explanation of how the 
conduct charged in the second indictment differs from the 
facts established by the guilty plea to the first indictment, 
and the defendants’ arguments to the contrary. The truth of 
many of the relevant facts will have been established by the 
guilty plea to the first indictment, and the legal sufficiency 
and independence of the second indictment should be determin-
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able without substantial additional testimony.4 These chal-
lenges rarely should involve extensive proceedings.

The Government’s complaint that conducting an eviden-
tiary hearing will present it with problems of proof, as well as 
administrative headaches, may have a modicum of force. 
Every prosecutor, however, has the power to avoid this by 
more carefully considering the actual scope of the alleged 
conspiracy, and by carefully drawing the indictment. The 
prosecutor also may ensure that any double jeopardy con-
cerns are addressed at the plea hearing by describing with 
some particularity the scope of the agreement that is the 
basis of the conspiracy.5 While such steps are not absolutely 
required, each makes good sense, and would help to assure 
that every issue that should be raised at the plea hearing will 
be raised. Directly addressing double jeopardy questions at 
the plea hearing will prevent situations like the one at issue 
here. Once on notice, a defendant might expressly waive 
any double jeopardy challenge, see Ricketts v. Adamson, 483 
U. S. 1 (1987), or might reconsider his inclination to plead 
guilty and, instead, litigate the issue.

This solution, it seems to me, properly balances the inter-
ests of the Government in finality of convictions pursuant to 
guilty pleas with those of criminal defendants who may have 
been unaware of their rights when pleading guilty. The 
Constitution’s prohibition against placing a defendant in jeop-
ardy twice for the same conduct is fundamental, and no less 
applicable because a complicated question of conspiracy law 

4 Indeed, we know already that this case did not require a long, compli-
cated hearing. By the Government’s stipulation, the District Court con-
sidered the record in the Beachner case, see ante, at 566-567, as if that 
record had been a part of the plea proceedings.

5 It would also be worthwhile for the Government to provide a defend-
ant with a copy of each indictment well in advance of the scheduled plea 
hearing. Here the defendants first received a copy of the second indict-
ment on February 8, 1981, the same day on which the guilty pleas were 
entered. This may have contributed to respondents’ failure to raise the 
double jeopardy issue at that time.
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may be presented. Because I believe that there is no legiti-
mate interest in either punishing defendants twice for the 
same conduct or in allowing the Government to gain unto-
ward benefits from the use of vague and imprecise indict-
ments, and that an evidentiary hearing would not be a signifi-
cant burden in the few cases where it would be necessary, I 
dissent.
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ORING v. STATE BAR OF CALIFORNIA

APPEAL FROM THE SUPREME COURT OF CALIFORNIA

No. 87-1224. Argued January 10, 1988—Decided January 23, 1989 

Appeal dismissed.

Theodore A. Cohen argued the cause for appellant. With 
him on the briefs was Scott Spolin.

Diane C. Yu argued the cause for appellee. With her on 
the brief were Truitt A. Richey, Jr., and Erica Tabachnick.

Per  Curiam .
The appeal is dismissed for want of a properly presented 

federal question.
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Estates  of  Boersma  et  al . v . Karnes , Nebra ska  State  Tax  
Commi ss ioner , et  al . Appeal from Sup. Ct. Neb. dismissed for 
want of substantial federal question. Justice  Whit e  and Jus -
tice  Blackm un  would note probable jurisdiction and set case for 
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No. 87-1586. Chalko  v . Chalko . Appeal from Ct. App. 
Cal., 4th App. Dist. Motion of appellee for leave to proceed in 
forma pauperis granted. Appeal dismissed for want of substan-
tial federal question.

No. 87-1647. Anderson  v . Sno -King  Vill age  Ass n ., Inc ., 
et  al . Appeal from Sup. Ct. Wyo. dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied. Reported below: 
745 P. 2d 540.

No. 87-1783. Brackenridge  v . Ametek , Inc ., et  al . Ap-
peal from Sup. Ct. Fla. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition for writ 
of certiorari, certiorari denied. Reported below: 517 So. 2d 667.

No. 87-1837. Parkvie w  Ass ociat es  v . City  of  New  York  
et  AL. Appeal from Ct. App. N. Y. dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied. Reported below: 
71 N. Y. 2d 274; 519 N. E. 2d 1372.

No. 87-1892. Cok  v. Cok . Appeal from Sup. Ct. R. I. dis-
missed for want of jurisdiction. Treating the papers whereon the 
appeal was taken as a petition for writ of certiorari, certiorari de-
nied. Reported below: 533 A. 2d 534.

801
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No. 87-1944. Polyak  v . Hulen  et  al . Appeal from C. A. 
6th Cir. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 837 F. 2d 475.

No. 87-1948. Snyder  v . Wils on . Appeal from Sup. Ct. Pa. 
dismissed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, certiorari 
denied. Reported below: 518 Pa. 52, 540 A. 2d 264.

No. 87-2045. Douglas  v. Nebraska  ex  rel . Nebra ska  
State  Bar  Ass n . Appeal from Sup. Ct. Neb. dismissed for 
want of jurisdiction. Treating the papers whereon the appeal 
was taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 227 Neb. 1, 416 N. W. 2d 515.

No. 87-2110. Jones  v . Schaff er  et  al . Appeal from C. A. 
3d Cir. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 845 F. 2d 1012.

No. 87-2132. Gjessi ng  et  al . v . West  Indian  Co ., Ltd ., 
et  al .; and

No. 87-2133. Legis lat ure  of  the  Virgi n  Islands  v . West  
Indi an  Co ., Ltd ., et  al . Appeals from C. A. 3d Cir. dismissed 
for want of jurisdiction. Treating the papers whereon the ap-
peals were taken as petitions for writs of certiorari, certiorari 
denied. Reported below: 844 F. 2d 1007.

No. 87-7036. Lemons  v . Myers  et  al . Appeal from C. A. 
5th Cir. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 842 F. 2d 327.

No. 87-7084. Wool  v . Hinkel  et  al .; and Wool  v . Horw itz  
et  al . Appeals from C. A. 4th Cir. dismissed for want of ju-
risdiction. Treating the papers whereon the appeals were taken 
as a petition for writ of certiorari, certiorari denied. Reported 
below: 833 F. 2d 1006 (first case); 836 F. 2d 1343 (second case).

No. 87-7181. Ray  v . Texas . Appeal from Ct. App. Tex., 1st 
Dist., dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied.
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No. 87-7216. Mahlerw ein  v . Federal  Land  Bank  of  Lou -
is vill e . Appeal from Sup. Ct. Ohio dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied.

No. 87-7293. Mahlerw ein  v . Stitsinge r  et  al . Appeal 
from C. A. 6th Cir. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 833 F. 2d 1012.

No. 87-7294. Mahlerw ein  v . Bruew er  et  al . Appeal from 
C. A. 6th Cir. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 840 F. 2d 17.

No. 87-7324. Burgess  v . Direct or , Office  of  Workers ’ 
Compen sati on  Programs . Appeal from C. A. 9th Cir. dis-
missed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, certiorari 
denied. Reported below: 826 F. 2d 1069.

No. 88-113. Poly ak  v . Hamilton , Judge , Circui t  Court  of  
Lawren ce  County , Tennessee . Appeal from C. A. 6th Cir. 
dismissed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, certiorari 
denied. Reported below: 840 F. 2d 17.

No. 88-180. Bowles  v . Unite d  States  Army  Corps  of  En -
gineers . Appeal from C. A. 5th Cir. dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied. Reported below: 
841 F. 2d 112.

No. 88-212. Hall  v . Hawaii  et  al . Appeal from Int. Ct. 
App. Haw. dismissed for want of jurisdiction. Treating the pa-
pers whereon the appeal was taken as a petition for writ of certio-
rari, certiorari denied. Reported below: 7 Haw. App. 274, 756
P. 2d 1048.

No. 88-213. Lockstrom  v . Lockstr om . Appeal from Ct. 
App. Cal., 1st App. Dist., dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied.

No. 88-238. Snave ly  v . Watson . Appeal from C. A. 11th 
Cir. dismissed for want of jurisdiction. Treating the papers 
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whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 846 F. 2d 754.

No. 88-5033. Birges  v . Nevad a . Appeal from Sup. Ct. Nev. 
dismissed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, certiorari 
denied. Reported below: 103 Nev. 796.

No. 88-5084. Martin  v . Maryland  State  Board  of  Law  
Examiners  et  al . Appeal from Ct. App. Md. dismissed for 
want of jurisdiction. Treating the papers whereon the appeal 
was taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 312 Md. 659, 541 A. 2d 994.

No. 88-5165. Rott  v . Metrop olitan  Federal  Savings  & 
Loan  Associ ation  of  James  Town , North  Dakota . Appeal 
from Sup. Ct. N. D. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 422 N. W. 2d 98.

No. 88-5167. Mc Alister  v . Atlanti c  Richf ield  Co . et  al . 
Appeal from Sup. Ct. Kan. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied. Reported below: 242 
Kan. ix, 763 P. 2d 16.

No. 88-5239. Bolton  v . Califo rnia . Appeal from Ct. App. 
Cal., 4th App. Dist., dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.

No. 88-5323. Gaunce  v . St . Paul  Merc ury  Insurance  Co . 
et  al . Appeal from C. A. 6th Cir. dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied. Reported below: 
844 F. 2d 789.

No. 87-1818. Badham  et  al . v . Eu , Secret ary  of  State  of  
Californi a , et  al . Appeal from D. C. N. D. Cal. dismissed 
for want of jurisdiction. Justi ce  White  and Justi ce  Stevens  
would note probable jurisdiction and set case for oral argument. 
Reported below: 694 F. Supp. 664.

No. 87-1842. Kalts as  et  al . v . City  of  North  Chica go  et  
al . Appeal from App. Ct. Ill., 2d Dist., dismissed for want of 
substantial federal question. Justice  White , Just ice  Black - 
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mun , and Justi ce  O’Connor  would note probable jurisdiction and 
set case for oral argument. Reported below: 160 Ill. App. 3d 302, 
513 N. E. 2d 438.

No. 87-1889. American  Express  Travel  Relate d  Serv -
ices  Co., Inc ., et  al . v . Washington  Publi c  Power  Supp ly  
System  et  al .;

No. 87-1897. Haberm an  et  al . v . Washington  Public  
Powe r  Suppl y  System  et  al .; and

No. 87-2109. Wood  Daws on  Smith  & Hellm an  v . Haber -
man  et  al . Appeals from Sup. Ct. Wash, dismissed for want 
of jurisdiction. Reported below: 109 Wash. 2d 107, 744 P. 2d 
1032 and 750 P. 2d 254.

No. 87-1896. Rosenthal  v . State  Bar  of  California . Ap-
peal from Sup. Ct. Cal. dismissed for want of jurisdiction. Re-
ported below: 43 Cal. 3d 612, 738 P. 2d 723.

No. 87-2007. Colonial  Pipeline  Co . v . Wright  Contract -
ing  Co. Appeal from Sup. Ct. Ga. dismissed for want of jurisdic-
tion. Reported below: 258 Ga. 115, 365 S. E. 2d 827.

No. 87-2088. Blankemeyer  et  ux . v . Federal  Land  Bank  
of  Omaha . Appeal from Sup. Ct. Neb. dismissed for want of 
substantial federal question. Reported below: 228 Neb. 249, 422 
N. W. 2d 81.

No. 87-2129. White , Judge , Court  of  Common  Pleas  of  
Pennsylvania , Phil adel phi a  County  v . Judicial  Inquiry  
and  Review  Board  of  Pennsylvania . Appeal from Sup. Ct. 
Pa. dismissed for want of substantial federal question. Reported 
below: 517 Pa. 417, 538 A. 2d 473.

No. 87-6994. Larson  v . North  Dakota . Appeal from Sup. 
Ct. N. D. dismissed for want of substantial federal question. Re-
ported below: 419 N. W. 2d 897.

No. 88-171. Herzog  et  ux . v . Colding , Colli er  County  
Propert y  Appraise r , et  al . Appeal from Dist. Ct. App. Fla., 
2d Dist., dismissed for want of substantial federal question. Re-
ported below: 525 So. 2d 888.

No. 88-181. Houston  Light ing  & Power  Co . v . Publi c  
Utility  Commi ssi on  of  Texas . Appeal from Sup. Ct. Tex. dis-
missed for want of substantial federal question. Reported below: 
748 S. W. 2d 439.
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No. 88-230. Savings  League  of  Wisconsin , Ltd ., et  al . 
v. Wisco nsin  Depa rtme nt  of  Revenu e  et  al . Appeal from 
Ct. App. Wis. dismissed for want of substantial federal question. 
Reported below: 141 Wis. 2d 918, 416 N. W. 2d 650.

No. 87-7100. Larson  v . Shawa no  County  et  al . Appeal 
from C. A. 7th Cir. Motion of appellant for sanctions denied. 
Appeal dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied.

No. 87-7198. Scott  v . Rains  et  al . Appeal from Sup. Ct. 
Tex. dismissed for want of properly presented federal question.
Certiorari Granted—Vacated and Remanded

No. 87-1898. Bryant  v . Carlucci , Secret ary  of  Defe nse , 
et  al . C. A. 4th Cir. Certiorari granted, judgment vacated, 
and case remanded for further consideration in light of Webster v. 
Doe, 486 U. S. 592 (1988). Reported below: 838 F. 2d 465.

No. 87-1933. Golgart  et  al . v . Central  Plas tic s Co . 
C. A. 10th Cir. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of Budinich v. Becton 
Dickinson & Co., 486 U. S. 196 (1988), and Buchanan v. Stan- 
ships, Inc., 485 U. S. 265 (1988).

No. 87-2011. Washi ngton  State  Elect ric al  Contractors  
Ass n ., Inc ., et  al . v . Forrest  et  al . C. A. 9th Cir. Certio-
rari granted, judgment vacated, and case remanded for further 
consideration in light of Patrick v. Burget, 486 U. S. 94 (1988). 
Just ice  Kenne dy  took no part in the consideration or decision 
of this case. Reported below: 839 F. 2d 547.

No. 87-2079. Shirk  et  ux ., dba  Oregon  Meat  Cutting  
School  v . Mc Laughlin , Secretary  of  Labor . C. A. 9th Cir. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of McLaughlin n . Richland Shoe Co., 
486 U. S. 128 (1988). Reported below: 833 F. 2d 1326.

No. 87-6717. Johnso n  v . Johns on , Warden , et  al . C. A. 
11th Cir. Motion of petitioner for leave to proceed in forma 
pauperis granted. Certiorari granted, judgment vacated, and 
case remanded for further consideration in light of Houston v. 
Lack, 487 U. S. 266 (1988).
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No. 87-6751. Mille r  v . United  State s . C. A. 6th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Houston v. Lack, 
487 U. S. 266 (1988). Reported below: 836 F. 2d 551.

No. 87-6833. Lloyd  v . North  Carolina . Sup. Ct. N. C. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Mills v. Maryland, 
486 U. S. 367 (1988). Reported below: 321 N. C. 301, 364 S. E. 
2d 316.

No. 87-6948. Wolf  v . United  State s . C. A. 6th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Arizona n . Roberson, 486 U. S. 675 
(1988). Reported below: 842 F. 2d 334.

No. 87-7110. Kimber lin  v . United  States . C. A. 7th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Houston v. Lack, 487 
U. S. 266 (1988).

No. 87-7290. Cook  v . Texas . Ct. Crim. App. Tex. Motion 
of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Satterwhite v. Texas, 486 U. S. 249 
(1988). Reported below: 741 S. W. 2d 928.
Miscellaneous Orders

No.-----------. Bank  of  San  Mari no  Buildi ng , Ltd . v . De -
fault  Service  Co . et  al . Motion of one who is not a member 
of the Bar of this Court to direct the Clerk to file petition for writ 
of certiorari denied.

No.-----------. Drabick  v. Drabick . Motion for leave to pro-
ceed in forma pauperis without an affidavit of indigency executed 
by petitioner granted.

No.-----------. Ford  v . Dugger , Secretary , Florida  De -
partm ent  of  Corrections . Motion for leave to proceed in 
forma pauperis without an affidavit of indigency executed by peti-
tioner granted.
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No.-----------. Valles  v . Lynaugh , Direct or , Texas  De -
partm ent  of  Corrections . Motion to direct the Clerk to file 
petition for writ of certiorari out of time denied.

No. A-239 (No. 114, Orig.). Louis iana  v . Missi ssip pi et  al . 
Application for stay of proceedings in the United States District 
Court for the Southern District of Mississippi in the case of Hous-
ton et al. v. Thomas et al., C. A. No. W86-0080(B), presented to 
Justi ce  White , and by him referred to the Court, denied.

No. A-260. Armont rout , Warden  v . Smith . Application of 
the Attorney General of Missouri for an order to vacate the stay 
of execution of sentence of death entered by the United States 
Court of Appeals for the Eighth Circuit, presented to Justi ce  
Blackmun , and by him referred to the Court, denied.

No. D-717. In  re  Disbarm ent  of  Alfieri . Richard Joseph 
Alfieri, of Fort Lauderdale, Fla., having requested to resign as a 
member of the Bar of this Court, it is ordered that his name be 
stricken from the roll of attorneys admitted to practice before the 
Bar of this Court. The rule to show cause, heretofore issued on 
June 20, 1988 [487 U. S. 1202], is hereby discharged.

No. D-719. In  re  Dis barment  of  Ezrin . Herbert Stanley 
Ezrin, of Potomac, Md., having requested to resign as a member 
of the Bar of this Court, it is ordered that his name be stricken 
from the roll of attorneys admitted to practice before the Bar of 
this Court. The rule to show cause, heretofore issued on June 20, 
1988 [487 U. S. 1203], is hereby discharged.

No. D-720. In  re  Dis barment  of  Mac Guire . Disbarment 
entered. [For earlier order herein, see 487 U. S. 1214.]

No. 65, Orig. Texas  v . New  Mexico . Motion of the River 
Master for approval of fees and expenses granted, and the River 
Master is awarded $14,085.35 for the period March 28 through 
June 30, 1988, to be paid equally by the parties. [For earlier de-
cision herein, see, e. g., 485 U. S. 388.]

No. 86-1856. Northwe st  Central  Pipel ine  Corp . v . State  
Corpo rati on  Commission  of  Kans as  et  al . Sup. Ct. Kan. 
[Probable jurisdiction noted, 486 U. S. 1021.] Motions of Inter-
state Oil Compact Commission and Council of State Governments 
et al. for leave to file briefs as amici curiae granted.

No. 87-154. De Shaney , a  Minor , by  his  Guardian  ad  
Lite m , et  al . v . Winnebago  County  Departme nt  of  Social  
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Services  et  al . C. A. 7th Cir. [Certiorari granted, 485 U. S. 
958.] Motion of the Solicitor General for leave to participate in 
oral argument as amicus curiae and for divided argument granted.

No. 87-163. United  State s Army  Corps  of  Engin eers  
et  al . v. Ameron , Inc ., et  al . C. A. 3d Cir. [Certiorari 
granted, 485 U. S. 958.] Motion of respondents for divided ar-
gument denied.

No. 87-201. Mansell  v . Mansel l . Ct. App. Cal., 5th App. 
Dist. [Probable jurisdiction noted, 487 U. S. 1217.] Motion of 
Retired Officers Association et al. for leave to file a brief as amici 
curiae granted.

No. 87-470. Fort  Wayne  Books , Inc . v . Indiana  et  al . 
Sup. Ct. Ind. [Certiorari granted, 485 U. S. 933.] Motion of 
James J. Clancy et al. for leave to file a brief as amici curiae 
granted.

No. 87-636. Karahalios  v . National  Federa tion  of  Fed -
eral  Emplo yees , Local  1263. C. A. 9th Cir. [Certiorari 
granted, 486 U. S. 1041.] Motion of the Solicitor General for 
leave to participate in oral argument as amicus curiae and for 
divided argument granted.

No. 87-980. Missi ssip pi Band  of  Choctaw  Indian s  v . Holy - 
fiel d  et  al . Sup. Ct. Miss. [Probable jurisdiction postponed, 
486 U. S. 1021.] Motion of Swinomish Tribal Community et al. for 
leave to file a brief as amici curiae granted.

No. 87-1020. Davis  v . Michig an  Departme nt  of  the  Treas -
ury . Ct. App. Mich. [Probable jurisdiction noted, 487 U. S. 
1217.] Motion of the Solicitor General for leave to participate in 
oral argument as amicus curiae and for divided argument granted.

No. 87-1054. Fires tone  Tire  & Rubber  Co . et  al . v . Bruch  
et  al . C. A. 3d Cir. [Certiorari granted, 485 U. S. 986.] Mo-
tion of the Solicitor General for leave to participate in oral argu-
ment as amicus curiae and for divided argument granted.

No. 87-1097. Bow en , Secret ary  of  Health  and  Human  
Services  v . Georgetown  Univers ity  Hosp ital  et  al . C. A. 
D. C. Cir. [Certiorari granted, 485 U. S. 903.] Motion of Ohio 
Power Co. for leave to file a brief as amicus curiae out of time 
denied.
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No. 87-1165. Calif ornia  et  al . v . United  State s  et  al . 
C. A. 9th Cir. [Certiorari granted, 485 U. S. 1020.] Motion 
of the Solicitor General for divided argument granted.

No. 87-1241. Pennsylvania  v . Union  Gas  Co . C. A. 3d 
Cir. [Certiorari granted, 485 U. S. 958.] Motion of Pacific 
Legal Foundation for leave to participate in oral argument as 
amicus curiae, for divided argument, and for additional time for 
oral argument denied.

No. 87-1372. Argentine  Repu blic  v . Amerada  Hess  Ship -
ping  Corp , et  al . C. A. 2d Cir. [Certiorari granted, 485 U. S. 
1005.] Motion of respondents and amicus curiae, Republic of Li-
beria, for divided argument to permit Republic of Liberia to par-
ticipate in oral argument as amicus curiae denied. Motions for 
leave to file briefs as amici curiae filed by the following are 
granted: Republic of Liberia, American Institute of Marine Un-
derwriters, American Institute of Merchant Shipping et al., Mari-
time Law Association, International Human Rights Law Group, 
and International Association of Independent Tanker Owners.

No. 87-1437. Blanton  et  al . v . City  of  North  Las  Vegas , 
Nevada . Sup. Ct. Nev. [Certiorari granted, 487 U. S. 1203.] 
Motion of the Solicitor General for leave to participate in oral 
argument as amicus curiae and for divided argument denied.

No. 87-1602. Casti lle , Dis trict  Attorney  of  Philade l -
phi a  County , et  al . v . Peoples . C. A. 3d Cir. [Certiorari 
granted, 486 U. S. 1004.] Motion of respondent for leave to pro-
ceed further herein in forma pauperis granted. Motion for ap-
pointment of counsel granted, and it is ordered that Robert E. 
Welsh, Jr., Esq., of Philadelphia, Pa., be appointed to serve as 
counsel for respondent in this case.

No. 87-1614. Martin  et  al . v . Wilks  et  al .;
No. 87-1639. Person nel  Board  of  Jeff ers on  County , Al -

abama , et  al . v. Wilks  et  al .; and
No. 87-1668. Arrington  et  al . v . Wilks  et  al . C. A. 11th 

Cir. [Certiorari granted, 487 U. S. 1204.] Motion of the Solici-
tor General for divided argument granted. Motion of petitioners 
for divided argument granted.

No. 87-1703. Robertson , Chief  of  the  Fores t  Service , 
et  al . v. Methow  Valley  Citizens  Council  et  al .; and

No. 87-1704. Marsh , Secret ary  of  the  Army , et  al . v . 
Oregon  Natur al  Resources  Council  et  al . C. A. 9th Cir. 
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[Certiorari granted, 487 U. S. 1217.] Motion of the Solicitor Gen-
eral to dispense with printing the joint appendix granted. Motion 
of Pacific Legal Foundation for leave to file a brief as amicus cu-
riae granted.

No. 87-1955. Lewis , Compt rolle r  of  the  State  of  Flor -
ida  v. Contin ental  Bank  Corp , et  al . Appeal from C. A. 
11th Cir.;

No. 87-1979. Ches ape ake  & Ohio  Railway  Co . v . Schwal b  
et  al . Sup. Ct. Va.;

No. 87-2118. Rojas  et  al . v . Victor ia  Indepe ndent  
School  Dis trict  et  al . Appeal from D. C. S. D. Tex.;

No. 88-36. Benef ici al  Corp , et  al . v . Deuts chma n . 
C. A. 3d Cir.;

No. 88-42. Hallstrom  et  ux . v . Tillamook  County . 
C. A. 9th Cir.;

No. 88-124. Breininger  v . Sheet  Metal  Workers  Inter -
national  Ass ociation  Local  Union  No. 6. C. A. 6th Cir.; and

No. 88-127. Norfo lk  & West ern  Railw ay  Co . v . Goode . 
Sup. Ct. Va. The Solicitor General is invited to file briefs in 
these cases expressing the views of the United States.

No. 87-2048. Texaco  Inc . v . Has brou ck , dba  Rick ’s  
Texaco , et  al . C. A. 9th Cir. Motions of National Association 
of Texaco Wholesalers, Society of Independent Gasoline Market-
ers of America et al., Petroleum Marketers Association of Amer-
ica, and National Association of Manufacturers of the United 
States et al. for leave to file briefs as amici curiae granted. The 
Solicitor General is invited to file a brief in this case expressing 
the views of the United States.

No. 87-7077. Mc Devitt  v . City  of  Philadelp hia  et  al . 
C. A. 3d Cir.;

No. 87-7193. Bartos  v . Chica go  Board  of  Elec tion  et  al .
C. A. 7th Cir.;

No. 87-7240. Orynicz  v . Veterans  Adminis tration . C. A. 
3d Cir.;

No. 87-7306. Jackso n  v . United  State s . C. A. 9th Cir.; and
No. 88-5041. Landes  v . Departme nt  of  State  et  al .

C. A. 3d Cir. Motions of petitioners for leave to proceed in 
forma pauperis denied. Petitioners are allowed until October 24, 
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1988, within which to pay the docketing fee required by Rule 45(a) 
and to submit petitions in compliance with Rule 33 of the Rules 
of this Court.

Justice  Brennan , Justice  Marshall , and Justice  Ste -
vens , dissenting.

For the reasons expressed in Brown n . Herald Co., 464 U. S. 
928 (1983), we would deny the petitions for writs of certiorari 
without reaching the merits of the motions to proceed in forma 
pauperis.

No. 87-7273. Vest  v . United  States . C. A. 1st Cir.; and
No. 88-5188. Bennett  v . Corroon  & Black  Corp , et  al . 

C. A. 5th Cir. Motions of petitioners for leave to proceed in 
forma pauperis denied. Petitioners are allowed until October 24, 
1988, within which to pay the docketing fee required by Rule 45(a) 
and to submit petitions in compliance with Rule 33 of the Rules 
of this Court.

Justice  Brennan , Just ice  Marshal l , Justi ce  Blackm un , 
and Justi ce  Stevens , dissenting.

For the reasons expressed in Brown n . Herald Co., 464 U. S. 
928 (1983), we would deny the petitions for writs of certiorari 
without reaching the merits of the motions to proceed in forma 
pauperis.

No. 88-464. Railway  Labor  Executi ves ’ Ass n , et  al . v . 
Chicag o & North  West ern  Trans por tati on  Co . et  al . 
C. A. 7th Cir. Motion of petitioner to expedite consideration 
of the petition for writ of certiorari denied.

No. 88-5054. Sullivan  v . Sullivan . Appeal from Sup. Ct. 
Tex. Motion of appellant for leave to proceed in forma pauperis 
denied. Appellant is allowed until October 24, 1988, within which 
to pay the docketing fee required by Rule 45(a) and to submit 
a statement as to jurisdiction in compliance with Rule 33 of the 
Rules of this Court.

Just ice  Brennan , Justice  Marsh all , Justice  Blackmun , 
and Just ice  Steve ns , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would dismiss the appeal for want of jurisdiction 
and, treating the papers whereon the appeal would be taken as a 
petition for writ of certiorari, deny the petition for writ of certio-
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rari without reaching the merits of the motion to proceed in forma 
pauperis.

No. 88-5126. Tallman  v . Northwes t  Acute  Care  Corp ., 
dba  Northwes t  Hosp ital . Appeal from Ct. App. Iowa;

No. 88-5141. Tallma n  v . Ort  et  al . Appeal from Ct. App. 
Iowa; and

No. 88-5254. Tallman  v . United  State s et  al . Appeal 
from C. A. 8th Cir. Motions of appellant for leave to proceed 
in forma pauperis denied. Appellant is allowed until October 24, 
1988, within which to pay the docketing fee required by Rule 45(a) 
and to submit statements as to jurisdiction in compliance with 
Rule 33 of the Rules of this Court.

Justi ce  Brennan , Justice  Marshall , and Justi ce  Ste -
vens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would dismiss the appeals for want of jurisdiction 
and, treating the papers whereon the appeals would be taken as 
petitions for writs of certiorari, deny the petitions for writs of cer-
tiorari without reaching the merits of the motions to proceed in 
forma pauperis.

No. 88-5240. Bärget  v . Bärget . Ct. Sp. App. Md. Motion 
of petitioner for leave to proceed in forma pauperis denied. Peti-
tioner is allowed until October 24, 1988, within which to pay the 
docketing fee required by Rule 45(a) and to submit a petition in 
compliance with Rule 33 of the Rules of this Court.

Just ice  Brennan  and Justice  Marshall , dissenting.
For the reasons expressed in Brown v. Herald Co., 464 U. S. 

928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 87-7157. In  re  Hylton . County Ct. at Law, Liberty 
County, Tex.;

No. 87-7183. In  re  Mc Donald . Sup. Ct. Tenn.;
No. 87-7220. In  re  Mc Donald . Sup. Ct. Tenn.;
No. 87-7236. In  re  Pears on . Super. Ct. Ga., Clarke County; 

and
No. 88-5006. In  re  Mc Donald . Ct. Crim. App. Tenn. Peti-

tions for writs of common-law certiorari denied.
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No. 88-5148. In  re  Vella . Petition for writ of habeas corpus 
denied.

No. 87-1989. In  re  Gould  et  al .;
No. 87-7043. In  re  Grif fi n ;
No. 87-7051. In  re  Redden  et  ux.;
No. 87-7114. In  re  Davis ;
No. 87-7115. In  re  Gill ;
No. 87-7135. In  re  Phillip s  et  al .;
No. 87-7232. In  re  Balawaj der ;
No. 87-7349. In  re  Mingledolp h ;
No. 88-55. In  re  Roberts ;
No. 88-152. In  re  All  American  Services , Ltd .; and
No. 88-310. In  re  Mason  et  ux. Petitions for writs of man-

damus denied.

No. 87-7176. In  re  Balawaj der . Petition for writ of man-
damus and/or certiorari denied.

No. 87-7002. In  re  Sharif ; and
No. 88-5140. In re  Radvan -Ziemn owi cz . Petitions for 

writs of mandamus and/or prohibition denied.

No. 87-7024. In  re  Pote . Motion of petitioner for imposition 
of sanctions denied. Petition for writ of mandamus and/or prohi-
bition denied.

No. 88-260. In  re  Davi s . Petition for writ of prohibition 
denied.

Probable Jurisdiction Noted
No. 87-1945. Fraze e  v . Illinois  Departme nt  of  Employ -

ment  Security  et  al . Appeal from App. Ct. Ill., 3d Dist. 
Probable jurisdiction noted. Reported below: 159 Ill. App. 3d 
474, 512 N. E. 2d 789.

No. 87-2098. Burnley , Secret ary  of  Transp ortation  v . 
Mid -Ameri ca  Pipeli ne  Co . Appeal from D. C. N. D. Okla. 
Probable jurisdiction noted.

No. 87-1862. Calif ornia  et  al . v . ARC Amer ica  Corp , 
et  al . Appeal from C. A. 9th Cir. Probable jurisdiction noted. 
Justi ce  Stev ens  and Justice  O’Connor  took no part in the con-
sideration or decision of this case. Reported below: 817 F. 2d 
1435.
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No. 87-1943. Minnes ota  News paper  Ass n ., Inc . v . Post -
mast er  General  of  the  United  State s  et  al .; and

No. 87-1956. Frank , Postmas ter  General  of  the  United  
States , et  al . v . Minnes ota  News pap er  Ass n ., Inc . Ap-
peals from D. C. Minn. Probable jurisdiction noted, cases con-
solidated, and a total of one hour allotted for oral argument. Re-
ported below: 677 F. Supp. 1400.
Certiorari Granted

No. 87-1490. Mallard  v . United  State s  Distri ct  Court  
for  the  Southern  Dis trict  of  Iowa  et  al . C. A. 8th Cir. 
Certiorari granted.

No. 87-1759. Texas  State  Teache rs  Ass n , et  al . v . Gar -
land  Indep ende nt  School  Dis trict  et  al . C. A. 5th Cir. 
Certiorari granted. Reported below: 837 F. 2d 190.

No. 87-1848. City  of  Dallas  et  al . v . Stanglin , Indiv id -
ually  and  dba  Twi light  Skating  Rink . Ct. App. Tex., 5th 
Dist. Certiorari granted. Reported below: 744 S. W. 2d 165.

No. 87-1855. Gilhool , Secret ary  of  Educat ion  of  Penn -
sylva nia  v. Muth  et  al . C. A. 3d Cir. Certiorari granted. 
Reported below: 839 F. 2d 113.

No. 87-1865. Federal  Savings  and  Loan  Insurance  Cor -
poration , as  Recei ver  for  Manni ng  Savings  & Loan  Assn . 
v. Tickti n  et  al . C. A. 7th Cir. Certiorari granted. Re-
ported below: 832 F. 2d 1438.

No. 87-1868. Mead  Corp . v . Tille y  et  al . C. A. 4th Cir. 
Certiorari granted. Reported below: 815 F. 2d 989.

No. 87-1973. Finley  v . United  State s . C. A. 9th Cir. 
Certiorari granted.

No. 87-2013. Board  of  Truste es  of  the  State  Univer -
sity  of  New  York  et  al . v . Fox  et  al . C. A. 2d Cir. Certio-
rari granted. Reported below: 841 F. 2d 1207.

No. 88-1. Consoli dated  Rail  Corporat ion  v . Railw ay  
Labor  Executi ves ’ Ass n , et  al . C. A. 3d Cir. Certiorari 
granted. Reported below: 845 F. 2d 1187.

No. 88-32. Massa chuse tts  v . Morash . Sup. Jud. Ct. Mass. 
Certiorari granted. Reported below: 402 Mass. 287, 522 N. E. 
2d 409.
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No. 88-226. Ward  et  al . v . Rock  Against  Racis m . C. A. 
2d Cir. Certiorari granted. Reported below: 848 F. 2d 367.

No. 88-266. Oklahoma  Tax  Commi ssi on  v . Graham  et  al . 
C. A. 10th Cir. Certiorari granted. Reported below: 846 F. 2d 
1258.

No. 87-1882. Neit zke  et  al . v . Willi ams . C. A. 7th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari granted. Reported below: 837 F. 2d 304.

No. 87-2050. County  of  Alleghe ny  et  al . v . American  
Civil  Libert ies  Union , Greate r  Pittsb urgh  Chapter , et  al .;

No. 88-90. Chabad  v . American  Civil  Liberties  Union  et  
al .; and

No. 88-96. City  of  Pitt sburgh  v . Americ an  Civil  Liber -
ties  Union , Greater  Pitt sburgh  Chap ter , et  al . C. A. 3d 
Cir. Certiorari granted, cases consolidated, and a total of one 
hour allotted for oral argument. Reported below: 842 F. 2d 655.

No. 87-6571. Graham  v . Connor  et  al . C. A. 4th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted. Reported below: 827 F. 2d 945.

No. 88-97. Ford  Motor  Co . v . Bryant . C. A. 9th Cir. 
Motion of American Bar Association for leave to file a brief as 
amicus curiae granted. Certiorari granted.*  Reported below: 
844 F. 2d 602.

Certiorari Denied. (See also Nos. 87-1647, 87-1783, 87-1837, 
87-1892, 87-1944, 87-1948, 87-2045, 87-2110, 87-2132, 87- 
2133, 87-7036, 87-7084, 87-7181, 87-7216, 87-7293, 87-7294, 
87-7324,88-113,88-180,88-212,88-213,88-238,88-5033,88- 
5084, 88-5165, 88-5167, 88-5239, 88-5323, 87-7100, 87-7157, 
87-7183, 87-7220, 87-7236, 88-5006, and 87-7176, supra.)

No. 87-1584. Gelder mann , Inc . v . Commodi ty  Futures  
Trading  Commis sio n ; and

No. 87-1663. Board  of  Trade  of  City  of  Chicago  v . Com -
modity  Futures  Tradin g  Commis sio n . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 836 F. 2d 310.

*[Report er ’s Note : The portion of this order granting certiorari was 
subsequently vacated and certiorari was denied. See post, p. 986.]
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No. 87-1648. Poole  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 832 F. 2d 561.

No. 87-1691. Orell anes  v . Unite d  State s . C. A. 11th 
Cir. Certiorari denied. Reported below: 809 F. 2d 1526.

No. 87-1707. Stauber  v . Clin e  et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 837 F. 2d 395.

No. 87-1717. Bonilla  Romero  v . Unite d  State s . C. A. 
1st Cir. Certiorari denied. Reported below: 836 F. 2d 39.

No. 87-1718. Unsecu red  Creditors ’ Committ ee  et  al . v . 
Firs t  Nation al  Bank  & Trust  Comp any  of  Esca naba  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 834 F. 2d 
599.

No. 87-1722. Barnhart  et  ux . v . Pennsy lvania . Super. 
Ct. Pa. Certiorari denied. Reported below: 345 Pa. Super. 10, 
497 A. 2d 616.

No. 87-1726. El  Gawli  v . Unit ed  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 837 F. 2d 142.

No. 87-1737. Buckno  v . Pennsy lvania . Sup. Ct. Pa. Cer-
tiorari denied. Reported below: 517 Pa. 361, 537 A. 2d 811.

No. 87-1740. Pollio  v. New  Jersey . Super. Ct. N. J., App. 
Div. Certiorari denied.

No. 87-1743. Omni  U. S. A., Inc . v . Unite d  State s . C. A. 
Fed. Cir. Certiorari denied. Reported below: 840 F. 2d 912.

No. 87-1755. Sox v. United  State s . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 835 F. 2d 1439.

No. 87-1762. Ellis  v . Mass achus etts . App. Ct. Mass. 
Certiorari denied. Reported below: 25 Mass. App. 1112, 518 
N. E. 2d 1166.

No. 87-1769. Andrews  et  al . v . Vete rans  Adminis tra -
tion . C. A. 10th Cir. Certiorari denied. Reported below: 838 
F. 2d 418.

No. 87-1789. Baker , Smit h  & Mills , fka  Baker , Mill er , 
Mills  & Murray  v . Minerex  Erdoel , Inc ., et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 838 F. 2d 781.
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No. 87-1791. Northw est ern  Nation al  Insurance  Com -
pany  of  Milw aukee , Wisconsi n  v . Mello n  Bank . C. A. 3d 
Cir. Certiorari denied. Reported below: 838 F. 2d 1207.

No. 87-1797. Jordan  v . Miss iss ipp i. Sup. Ct. Miss. Certio-
rari denied. Reported below: 518 So. 2d 1186.

No. 87-1804. Tri -Bio  Labor ator ies , Inc . v . United  States  
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 836 
F. 2d 135.

No. 87-1807. Diaz  v . United  State s . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 834 F. 2d 287.

No. 87-1808. Terco , Inc . v . Federal  Mine  Safe ty  and  
Health  Review  Commis si on . C. A. 6th Cir. Certiorari de-
nied. Reported below: 839 F. 2d 236.

No. 87-1835. Calif ornia  Energy  Resources  Cons erv a -
tion  and  Developme nt  Commis si on  v . Bonnevi lle  Power  
Admi nis tratio n  et  al .; and

No. 87-1836. Calif ornia  Publi c  Utiliti es  Commi ssi on  v . 
Bonnevi lle  Powe r  Admi nis tratio n  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 831 F. 2d 1467.

No. 87-1838. Medra no  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 836 F. 2d 861.

No. 87-1845. Chaiss on  v . Rutland . Ct. App. Tex., 5th 
Dist. Certiorari denied. Reported below: 729 S. W. 2d 923.

No. 87-1847. Aronson , a  Minor , by  Aronson , her  Mother  
v. Massachus ett s . Sup. Jud. Ct. Mass. Certiorari denied. 
Reported below: 401 Mass. 244, 516 N. E. 2d 137.

No. 87-1852. Lope z v . Florida . Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 522 So. 2d 390.

No. 87-1858. Wisniew ski  v . New  Jersey . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 87-1867. Turner  et  al . v . Mc Mahon , Direct or , De -
partm ent  of  Social  Services  of  Calif ornia , et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 830 F. 2d 1003.

No. 87-1870. Esta te  of  O’Leary  et  al . v . Commi ssi oner  
of  Inte rnal  Revenu e . C. A. 5th Cir. Certiorari denied. 
Reported below: 837 F. 2d 1088.
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No. 87-1876. Associ ated  Convale scent  Enterpri ses , Inc . 
v. Unite d  States . C. A. 9th Cir. Certiorari denied. Reported 
below: 835 F. 2d 1436.

No. 87-1883. Malone  v . Frank , Unite d  States  Post mas -
ter  Genera l , et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 833 F. 2d 128.

No. 87-1885. Magic  II, Inc . v . Gropp o , Commi ssi oner  of  
Revenue  Services  of  Connecticut . Sup. Ct. Conn. Certio-
rari denied. Reported below: 206 Conn. 253, 537 A. 2d 998.

No. 87-1886. Greenberg  v . Unite d  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 842 F. 2d 1293.

No. 87-1890. Luciano  Pis oni  Fabbri ca  Accessori  Instru -
ment ! Musi cali  et  al . v. Unite d  State s . C. A. Fed. Cir. 
Certiorari denied. Reported below: 837 F. 2d 465.

No. 87-1891. Druid  Hill s  Civic  Ass n ., Inc ., et  al . v . Fed -
eral  Highway  Admi nis trat ion  et  al . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 833 F. 2d 1545.

No. 87-1893. Mill er  v . Calif ornia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 87-1894. Pet , Inc . v . Buckner . Ct. App. Okla. Cer-
tiorari denied.

No. 87-1895. Eilri ch  v . Remas  et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 839 F. 2d 630.

No. 87-1900. Federic o  et  al . v . Lingl  et  al . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 87-1901. Trans American  Natural  Gas  Corp . v . 
Unite d  States  Departm ent  of  the  Interior  et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 841 F. 2d 394.

No. 87-1902. Allied -General  Nuclear  Services  et  al . v . 
United  State s . C. A. Fed. Cir. Certiorari denied. Reported 
below: 839 F. 2d 1572.

No. 87-1903. Fitge r  Brewi ng  Co . v . Minneso ta . Ct. App. 
Minn. Certiorari denied. Reported below: 416 N. W. 2d 200.

No. 87-1906. Morr iso n  et  ux . v . County  of  San  Diego . 
Ct. App. Cal., 4th App. Dist. Certiorari denied.
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No. 87-1909. Hoult on  v . Nebra ska . Sup. Ct. Neb. Cer-
tiorari denied. Reported below: 227 Neb. 215, 416 N. W. 2d 588.

No. 87-1910. Westm oreland  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 841 F. 2d 572.

No. 87-1912. Ward  v . Unite d  State s . C. A. 10th Cir. 
Certiorari denied.

No. 87-1915. Garcia -Caban  et  al . v . Univer si ty  of  
Puerto  Rico  et  al . Sup. Ct. P. R. Certiorari denied. Re-
ported below: 120 D. P. R. 167.

No. 87-1917. Love  Box  Co ., Inc . v . Commis sion er  of  In -
ternal  Revenue . C. A. 10th Cir. Certiorari denied. Re-
ported below: 842 F. 2d 1213.

No. 87-1918. Trans  World  Airlines , Inc . v . National  
Mediation  Board  et  al .;

No. 87-2069. Internat ional  Ass ociation  of  Machinists  
& Aerospac e  Workers , AFL-CIO v. Trans  World  Airlines , 
Inc .; and

No. 87-2101. Boller  et  al . v . Nation al  Mediation  Board  
et  AL. C. A. D. C. Cir. Certiorari denied. Reported below: 
268 U. S. App. D. C. 130, 839 F. 2d 809, and 270 U. S. App. 
D. C. 175, 848 F. 2d 232.

No. 87-1919. Yukon  Energy  Corp . v . Hagerman . C. A. 
8th Cir. Certiorari denied. Reported below: 839 F. 2d 407.

No. 87-1920. Cholodenko  v . California . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 87-1921. Wins low  et  ux. v . Will iams  et  al . Ct. App. 
Colo. Certiorari denied. Reported below: 749 P. 2d 433.

No. 87-1922. NL Indust ries , Inc . v . Unite d State s . 
C. A. Fed. Cir. Certiorari denied. Reported below: 839 F. 
2d 1578.

No. 87-1923. Garver  v . United  State s  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 846 F. 2d 1029.

No. 87-1925. Path -Science  Laboratories , Inc ., et  al . v . 
Greene  County  Hosp ital . C. A. 5th Cir. Certiorari denied. 
Reported below: 835 F. 2d 589.
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No. 87-1928. Singe r  et  al . v . Shannon  & Luchs  Co . 
C. A. D. C. Cir. Certiorari denied.

No. 87-1930. Smith  v . Firs t  Nation al  Bank  of  Atlanta . 
C. A. 11th Cir. Certiorari denied. Reported below: 837 F. 2d 
1575.

No. 87-1931. Fitzsimmon s  v . Fitzs immons  et  al . C. A. 7th 
Cir. Certiorari denied.

No. 87-1934. Glassbor o  Service  Ass n ., Inc . v . Mc Laugh -
lin , Secret ary  of  Labor . C. A. 3d Cir. Certiorari denied. 
Reported below: 841 F. 2d 1119.

No. 87-1935. Palazzolo  v . United  State s ; and
No. 87-7224. Evola  v . United  States . C. A. 6th Cir. 

Certiorari denied. Reported below: 838 F. 2d 158.
No. 87-1936. Oil , Chemical  & Atomi c  Workers  Interna -

tional  Union  et  al . v . Sinclai r  Oil  Corp , et  al . Sup. Ct. 
Wyo. Certiorari denied. Reported below: 748 P. 2d 283.

No. 87-1938. Interstate  Commerce  Commission  v . Texas  
et  al . C. A. 5th Cir. Certiorari denied. Reported below: 837 
F. 2d 184.

No. 87-1940. Fudge  et  al . v . Penthous e Internati onal , 
Ltd ., et  al . C. A. 1st Cir. Certiorari denied. Reported 
below: 840 F. 2d 1012.

No. 87-1946. Perholtz  v . United  State s ;
No. 87-7011. Jackso n  v . United  State s . C. A. D. C. Cir. 

Certiorari denied. Reported below: 268 U. S. App. D. C. 347, 
842 F. 2d 343.

No. 87-1947. Vital e et  al . v . Snaid er  et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 842 F. 2d 1288.

No. 87-1949. Vacanti  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 840 F. 2d 22.

No. 87-1953. Miss ouri  v . Continental  Insurance  Cos . 
et  al . C. A. 8th Cir. Certiorari denied. Reported below: 842 
F. 2d 977.

No. 87-1958. Giardi na  v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 842 F. 2d 1380.
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No. 87-1959. Phillips  Petro leum  Co . et  al . v . Brown  
et  al . C. A. 10th Cir. Certiorari denied. Reported below: 
838 F. 2d 451.

No. 87-1960. Spoor  v . Bigford . C. A. 5th Cir. Certiorari 
denied. Reported below: 834 F. 2d 1213.

No. 87-1963. Koziara  et  al . v . Commiss ione r  of  Internal  
Revenu e . C. A. 6th Cir. Certiorari denied. Reported below: 
841 F. 2d 1126.

No. 87-1964. Melni ck  v . State  Farm  Mutua l  Automo bile  
Insurance  Co . et  al . Sup. Ct. N. M. Certiorari denied. Re-
ported below: 106 N. M. 726, 749 P. 2d 1105.

No. 87-1966. Jense n  v . Haines , Warden . C. A. 8th Cir. 
Certiorari denied.

No. 87-1967. Barrow  v . Hood  et  al . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 842 F. 2d 337.

No. 87-1969. Borough  of  Berwick  et  al . v . Nei derhis er  
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 840 
F. 2d 213.

No. 87-1970. Ohai  v . Nevad a . Sup. Ct. Nev. Certiorari 
denied. Reported below: 104 Nev. 867, 809 P. 2d 614.

No. 87-1971. Griff in , by  and  Through  her  Next  Frien d  
and  Natural  Fathe r , Grif fi n , et  al . v . Ford  Motor  Co . 
C. A. 11th Cir. Certiorari denied. Reported below: 835 F. 2d 
1369.

No. 87-1974. Rouss ell e  v . Louisi ana . Ct. App. La., 4th 
Cir. Certiorari denied. Reported below: 514 So. 2d 577.

No. 87-1976. Alumax  Inc . v . U. S. Aluminum  Corpora - 
tion /Texas . C. A. 9th Cir. Certiorari denied. Reported 
below: 831 F. 2d 878.

No. 87-1977. Marine  Bank  of  Spri ngf ield , Speci al  Admin -
is tra tor  of  the  Esta te  of  Weller  v . Hendrickson  et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 843 F. 2d 500.

No. 87-1978. Mehta  et  al . v . Board  of  Trustees  of  the  
Connect icut  State  Unive rsi ties  et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 838 F. 2d 1203.
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No. 87-1980. Jime nez -Nettleship  et  al . v . Cortes -Qui -
nones . C. A. 1st Cir. Certiorari denied. Reported below: 842 
F. 2d 556.

No. 87-1981. Harris  v . Refiners  Transp ort  & Termina l  
Corp , et  al . C. A. 6th Cir. Certiorari denied. Reported 
below: 836 F. 2d 549.

No. 87-1983. Johnso n  v . Unite d  States . Ct. Mil. App. 
Certiorari denied. Reported below: 26 M. J. 222.

No. 87-1984. Thomas  v . Seaboard  System  Railro ad , Inc . 
Sup. Ct. Va. Certiorari denied.

No. 87-1986. Colzie  v. United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 843 F. 2d 1388.

No. 87-1987. Moore  v . Consoli dated  Rail  Corpo ratio n . 
C. A. 3d Cir. Certiorari denied. Reported below: 845 F. 2d 
1013.

No. 87-1988. Miami  Center  Limite d  Partnershi p et  al . v . 
Bank  of  New  York . C. A. 11th Cir. Certiorari denied. Re-
ported below: 838 F. 2d 1547.

No. 87-1990. Boddie  v . Faison  et  ux . C. A. D. C. Cir. 
Certiorari denied. Reported below: 268 U. S. App. D. C. 1, 
839 F. 2d 680.

No. 87-1991. Guinn ane  et  al . v . City  and  County  of  San  
Francisco  et  al . Ct. App. Cal., 1st App. Dist. Certiorari de-
nied. Reported below: 197 Cal. App. 3d 862, 241 Cal. Rptr. 787.

No. 87-1992. Kero  v . Morel  et  al . Super. Ct. N. J., App. 
Div. Certiorari denied.

No. 87-1995. Hoope r  v . Musoli no  et  al . Sup. Ct. Va. Cer-
tiorari denied. Reported below: 234 Va. 558, 364 S. E. 2d 207.

No. 87-2000. Last  Chanc e Mining  Co ., Inc ., et  al . v . 
Unite d  State s . C. A. Fed. Cir. Certiorari denied. Reported 
below: 846 F. 2d 77.

No. 87-2001. SCHIFFERLY V. COMMISSIONER OF PATENTS. 
C. A. Fed. Cir. Certiorari denied. Reported below: 845 F. 2d 
1033.
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No. 87-2002. Right  to  Life  Advocate s , Inc ., et  al . v . 
Karon  Women ’s  Clinic . Ct. App. Tex., 14th Dist. Certiorari 
denied. Reported below: 737 S. W. 2d 564.

No. 87-2009. Greenman  v . Unite d  State s . C. A. Fed. 
Cir. Certiorari denied. Reported below: 845 F. 2d 1034.

No. 87-2010. Calif ornia  et  al . v . United  States  et  al . 
Sup. Ct. Cal. Certiorari denied. Reported below: 44 Cal. 3d 
448, 749 P. 2d 324.

No. 87-2014. Rhinebarger  et  al . v . Orr , Governor  of  In -
diana , et  al . C. A. 7th Cir. Certiorari denied. Reported 
below: 839 F. 2d 387.

No. 87-2015. Prince  v . Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 162 Ill. App. 3d 1166, 528 
N. E. 2d 1114.

No. 87-2017. Bintz  v . Riddic k  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 836 F. 2d 1342.

No. 87-2018. Reinis ch  et  ux. v. United  States  et  al . 
C. A. 10th Cir. Certiorari denied.

No. 87-2019. Pinem an  et  al . v . Fallon , Chair man  of  the  
Connect icut  State  Empl oyees  Reti reme nt  Commi ss ion , et  
al . C. A. 2d Cir. Certiorari denied. Reported below: 842 F. 
2d 598.

No. 87-2020. Mann  v . United  States . Ct. Mil. App. Cer-
tiorari denied. Reported below: 26 M. J. 1.

No. 87-2021. WCCO Radio , Inc ., a  Divis ion  of  Midw est  
Communications , Inc . v . National  Labor  Relat ions  Board . 
C. A. 8th Cir. Certiorari denied. Reported below: 844 F. 2d 
511.

No. 87-2024. Kord  v. Unit ed  State s . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 836 F. 2d 368.

No. 87-2026. Sochin  v. Commi ssi oner  of  Internal  Reve -
nue . C. A. 9th Cir. Certiorari denied. Reported below: 843 
F. 2d 351.

No. 87-2028. Cochran e v . Conte  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 838 F. 2d 473.
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No. 87-2029. Hill  v . Departme nt  of  the  Air  Force  et  al . 
C. A. 10th Cir. Certiorari denied. Reported below: 844 F. 2d 
1407.

No. 87-2031. Long  v . Laram ie  County  Communit y  Col -
lege  Dis trict  et  al . C. A. 10th Cir. Certiorari denied. Re-
ported below: 840 F. 2d 743.

No. 87-2032. Lill y  v . EBSCO Indust ries , Inc . C. A. 6th 
Cir. Certiorari denied. Reported below: 840 F. 2d 333.

No. 87-2033. Michig an  v . Tullock . Ct. App. Mich. Cer-
tiorari denied.

No. 87-2035. Gordon  et  ux . v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 835 F. 2d 96.

No. 87-2036. Herold  v . Burli ngto n  Northern  Inc . C. A. 
8th Cir. Certiorari denied. Reported below: 838 F. 2d 296.

No. 87-2040. Missouri  et  al . v . Rockwood  School  Dis -
trict  et  AL. C. A. 8th Cir. Certiorari denied. Reported 
below: 839 F. 2d 400.

No. 87-2041. Jones  v . Niagar a  Frontier  Transp ortatio n  
Authorit y  et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 836 F. 2d 731.

No. 87-2042. Warner  Cable  Communicati ons , Inc . v . City  
of  Nicevi lle , Florida , et  al . Sup. Ct. Fla. Certiorari de-
nied. Reported below: 520 So. 2d 245.

No. 87-2043. Moore  v . Florida . Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 525 So. 2d 899.

No. 87-2044. Thrus h  et  al . v . Thrush . C. A. 3d Cir. 
Certiorari denied. Reported below: 845 F. 2d 1016.

No. 87-2046. Uniroyal , Inc ., et  al . v . Rudkin -Wiley  Corp . 
C. A. Fed. Cir. Certiorari denied. Reported below: 837 F. 2d 
1044.

No. 87-2053. Liberty  Lobby , Inc . v . Dow  Jones  & Co., 
Inc ., et  al . C. A. D. C. Cir. Certiorari denied. Reported 
below: 267 U. S. App. D. C. 337, 838 F. 2d 1287.
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No. 87-2055. Unive rsit y  of  Medici ne  and  Dentistr y  of  
New  Jerse y  et  al . v . Fuchilla . Sup. Ct. N. J. Certiorari 
denied. Reported below: 109 N. J. 319, 537 A. 2d 652.

No. 87-2059. Mirro  v . Unite d States . C. A. 4th Cir. 
Certiorari denied. Reported below: 838 F. 2d 1210.

No. 87-2060. Moran  v . Montana . Sup. Ct. Mont. Certio-
rari denied. Reported below: 231 Mont. 387, 753 P. 2d 333.

No. 87-2061. Colli ns  v . Barry , Direct or , Ohio  Depart -
ment  of  Human  Services . C. A. 6th Cir. Certiorari denied. 
Reported below: 841 F. 2d 1297.

No. 87-2062. Hargrove  v . United  States . Ct. Mil. App. 
Certiorari denied. Reported below: 25 M. J. 68.

No. 87-2063. Daniel  v . Eaton  Corp , et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 839 F. 2d 263.

No. 87-2064. B. F. Goodrich  Co . v . Lake . C. A. 11th Cir. 
Certiorari denied. Reported below: 837 F. 2d 449.

No. 87-2065. Ruza  v . Pennsy lvania . Super. Ct. Pa. Cer-
tiorari denied. Reported below: 371 Pa. Super. 648, 534 A. 2d 
134.

No. 87-2071. Rodríg uez  Diaz  et  al . v . Mexicana  de  
Avion , S. A., et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 843 F. 2d 498.

No. 87-2074. A. H. Robins  Co ., Inc . v . Mares sa . C. A. 4th 
Cir. Certiorari denied. Reported below: 839 F. 2d 220.

No. 87-2075. Board  of  Truste es  of  the  Univers ity  of  
Alabam a  et  al . v . Medic al  Laundry  Servi ce , a  Divis ion  
of  OPLCO, Inc . C. A. 11th Cir. Certiorari denied. Reported 
below: 840 F. 2d 840.

No. 87-2076. J & C, Inc ., et  al . v . Combined  Comm unic a -
tio ns  Corpo rati on  of  Kentucky , Inc ., et  al . Ct. App. Ky. 
Certiorari denied.

No. 87-2077. Stern  v . Nix , Chief  Justice , Supreme  Court  
of  Pennsylvani a , et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 840 F. 2d 208.
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No. 87-2078. Panter  et  al . v . American  Syntheti c  Rub -
ber  Corp , et  al . C. A. 6th Cir. Certiorari denied. Reported 
below: 845 F. 2d 327.

No. 87-2081. Spe rrazza  v . Unite d  State s . Ct. Mil. App. 
Certiorari denied. Reported below: 26 M. J. 282.

No. 87-2087. Sitka  v . Unite d  State s . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 845 F. 2d 43.

No. 87-2089. Carlis le  v . County  of  San  Mateo  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 841 F. 2d 
1128.

No. 87-2090. Jain  v . Unive rsit y  of  Tennes see  at  Martin . 
C. A. 6th Cir. Certiorari denied. Reported below: 843 F. 2d 
1391.

No. 87-2091. Allied  Van  Lines  Inc . v . Wilke rson  et  al . 
Super. Ct. Pa. Certiorari denied. Reported below: 360 Pa. 
Super. 523, 521 A. 2d 25.

No. 87-2092. Anderson  v. Alabam a  State  Personn el  
Board  et  al . C. A. 11th Cir. Certiorari denied. Reported 
below: 844 F. 2d 796.

No. 87-2097. Cardin  v . Maryland . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 73 Md. App. 200, 533 A. 
2d 928.

No. 87-2100. Loretto  v . Group  W Cable , Inc ., et  al . 
App. Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. 
Reported below: 135 App. Div. 2d 444, 522 N. Y. S. 2d 543.

No. 87-2103. Barren , an  Incomp ete nt , by  his  Guard ian , 
Barren  v . Unite d  State s . C. A. 3d Cir. Certiorari denied. 
Reported below: 839 F. 2d 987.

No. 87-2104. Lake  Naci mie nto  Ranch  Co . v . County  of  
San  Luis  Obis po , California . C. A. 9th Cir. Certiorari de-
nied. Reported below: 841 F. 2d 872.

No. 87-2105. Liner  et  al . v . Terrebonn e  Parish  School  
Board  et  al . Ct. App. La., 1st Cir. Certiorari denied. Re-
ported below: 519 So. 2d 777.

No. 87-2106. Kaschak  v . Supe rior  Court  of  Calif ornia , 
Kern  County  (Pine  Mount ain  Club  Propert y Owners ’ 
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Ass n ., Real  Party  in  Interes t ). Ct. App. Cal., 5th App. 
Dist. Certiorari denied.

No. 87-2107. Lewis  v . Anclote  Manor  Hospi tal , Inc ., 
et  al . C. A. 11th Cir. Certiorari denied. Reported below:
837 F. 2d 1093.

No. 87-2108. Blackfeet  Indian  Tribe  v . Montan a  Power  
Co. et  AL. C. A. 9th Cir. Certiorari denied. Reported below:
838 F. 2d 1055.

No. 87-2112. Burak  v . General  American  Life  Insur -
ance  Co. C. A. 10th Cir. Certiorari denied. Reported below: 
836 F. 2d 1287.

No. 87-2113. Jackso n  v . Alaska . Ct. App. Alaska. Certio-
rari denied. Reported below: 750 P. 2d 821.

No. 87-2115. Baird  et  vir  v . Bohle  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 841 F. 2d 1125.

No. 87-2116. Gilbert  v . Off ice  of  Bar  Couns el  of  the  
Dist rict  of  Colum bia . Ct. App. D. C. Certiorari denied. 
Reported below: 538 A. 2d 742.

No. 87-2117. Jamesb ury  Corp . v . Litton  Industri al  Prod -
ucts , Inc . C. A. Fed. Cir. Certiorari denied. Reported below:
839 F. 2d 1544.

No. 87-2119. Mole naar  v . New  Jersey . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 87-2121. Dobard  v . Oscar  Daste  & Sons , Inc . Ct. 
App. La., 4th Cir. Certiorari denied. Reported below: 516 
So. 2d 1331.

No. 87-2122. Ferguson  v . Berry  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 836 F. 2d 546.

No. 87-2124. Unimet  Corp . v . Unite d  Steelwork ers  of  
America , AFL-CIO-CLC. C. A. 6th Cir. Certiorari denied. 
Reported below: 842 F. 2d 879.

No. 87-2125. Miles  v . General  Motors  Corp . C. A. 6th 
Cir. Certiorari denied. Reported below: 843 F. 2d 1391.

No. 87-2126. Star  Color  Plate  Service , Divis ion  of  Ein -
horn  Enterp ris es , Inc . v . National  Labor  Relat ions  Board  
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ET al . C. A. 2d Cir. Certiorari denied. Reported below: 843 
F. 2d 1507.

No. 87-2128. Chaire s  v . United  State s Departm ent  of  
Hous ing  and  Urban  Develop ment  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 835 F. 2d 1431.

No. 87-2130. Neal  v . Unit ed  States . C. A. 10th Cir. 
Certiorari denied.

No. 87-2131. Wald hart  et  al . v . Unite d  State s . C. A. 
11th Cir. Certiorari denied. Reported below: 837 F. 2d 1519.

No. 87-2134. Schnecken burger  v . Louisi ana  Commi ss ion  
on  Ethics  for  Publi c  Empl oyees . Sup. Ct. La. Certiorari 
denied. Reported below: 518 So. 2d 497.

No. 87-2135. Islami c  Repu blic  of  Iran  Broadcasting  v . 
Behroozi an  et  al . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 268 U. S. App. D. C. 101, 839 F. 2d 780.

No. 87-2136. Citizens  Bank  of  Clovis  et  al . v . Mc Laugh -
lin , Secretary  of  Labor . C. A. 10th Cir. Certiorari denied. 
Reported below: 841 F. 2d 344.

No. 87-2137. Valero  Energy  Corp , et  al . v . Urruti a . 
C. A. 5th Cir. Certiorari denied. Reported below: 841 F. 2d 
123.

No. 87-6291. Pinson  v . Jones , Superi ntende nt , Missou ri  
Train ing  Center  for  Men . C. A. 8th Cir. Certiorari denied. 
Reported below: 830 F. 2d 896.

No. 87-6430. Smit h  v . Ylst , Superi ntendent , Calif ornia  
Medic al  Facilit y . C. A. 9th Cir. Certiorari denied. Re-
ported below: 826 F. 2d 872.

No. 87-6475. Carus o  v . Illinoi s . Sup. Ct. Ill. Certiorari 
denied. Reported below: 119 Ill. 2d 376, 519 N. E. 2d 440.

No. 87-6499. Lewis  v . Lane , Direct or , Illinois  Depa rt -
ment  of  Correcti ons , et  al . C. A. 7th Cir. Certiorari de-
nied. Reported below: 832 F. 2d 1446.

No. 87-6502. Bowman  v . Mis so uri . Sup. Ct. Mo. Certio-
rari denied. Reported below: 741 S. W. 2d 10.
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No. 87-6518. Powell  v . North  Carolina . Sup. Ct. N. C. 
Certiorari denied. Reported below: 321 N. C. 364, 364 S. E. 
2d 332.

No. 87-6553. Mc Gann  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 830 F. 2d 197.

No. 87-6558. Johnso n  v . Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 159 Ill. App. 3d 991, 513 
N. E. 2d 852.

No. 87-6624. Mc Casli n  v . Pennsylvani a . Super. Ct. Pa. 
Certiorari denied. Reported below: 365 Pa. Super. 644, 526 A. 
2d 814.

No. 87-6653. Scribner  v . Warren . C. A. 5th Cir. Certio-
rari denied. Reported below: 831 F. 2d 1060.

No. 87-6656. Webb  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied.

No. 87-6690. Heire ns  v . Mizell , Warden . Sup. Ct. Ill. 
Certiorari denied.

No. 87-6698. Burnett  v . Martin , Warden , et  al . C. A. 
10th Cir. Certiorari denied. Reported below: 835 F. 2d 1319.

No. 87-6712. Parker  v . Smit h  et  al . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 838 F. 2d 1219.

No. 87-6716. Demp sey  v . United  State s . C. A. 9th Cir. 
Certiorari denied.

No. 87-6723. Sullivan  v . Freeman , Superi ntende nt , 
State  Correcti onal  Institutio n  and  Diagnost ic  and  Clas -
sif icati on  Center  at  Camp  Hill , et  al . C. A. 3d Cir. Cer-
tiorari denied.

No. 87-6724. Loudermilk  v . California . Ct. App. Cal., 
1st App. Dist. Certiorari denied. Reported below: 195 Cal. 
App. 3d 996, 241 Cal. Rptr. 208.

No. 87-6730. Hart  v . Unite d  States . Ct. Mil. App. Cer-
tiorari denied. Reported below: 25 M. J. 143.

No. 87-6735. Hicks  v . Darnal l . C. A. 2d Cir. Certiorari 
denied.



ORDERS 831

488 U. S. October 3, 1988

No. 87-6757. Aqeel  v . Sette r , Direct or , Ohio  Depa rt -
ment  of  Rehabili tation  and  Correction , et  al . C. A. 6th 
Cir. Certiorari denied.

No. 87-6782. Mattias  v . Texas . Ct. App. Tex., 11th Dist. 
Certiorari denied.

No. 87-6791. Brunda ge  v . United  States . C. A. D. C. 
Cir. Certiorari denied. Reported below: 268 U. S. App. D. C. 
145, 839 F. 2d 824.

No. 87-6793. Zaval a  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 839 F. 2d 523.

No. 87-6797. Knox  v . United  State s . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 840 F. 2d 14.

No. 87-6800. Juras  v. Phelps  et  al . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 87-6807. Wicks  v . Unite d State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 833 F. 2d 192.

No. 87-6813. Willi ams  v . United  State s  Postal  Service  
et  AL. C. A. Uth Cir. Certiorari denied.

No. 87-6841. Lawson  v . Murray , Direct or , Virgi nia  De -
partm ent  of  Corrections . C. A. 4th Cir. Certiorari denied. 
Reported below: 837 F. 2d 653.

No. 87-6858. Schneider  v . Lynaug h , Director , Texas  De -
partm ent  of  Corrections . C. A. 5th Cir. Certiorari denied. 
Reported below: 835 F. 2d 570.

No. 87-6866. Crows on  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 828 F. 2d 1427.

No. 87-6867. Holmes  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 840 F. 2d 246.

No. 87-6868. Keenan  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 838 F. 2d 1220.

No. 87-6878. Aqeel  v . Seiter , Direct or , Ohio  Depa rt -
ment  of  Rehabili tation  and  Correction , et  al . Sup. Ct. 
Ohio. Certiorari denied.
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No. 87-6897. Davis  v . Unite d  State s . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 816 F. 2d 433.

No. 87-6902. Frazier  v . Jabe , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 835 F. 2d 878.

No. 87-6908. Alicea  et  al . v . United  State s . C. A. 2d 
Cir. Certiorari denied. Reported below: 837 F. 2d 103.

No. 87-6931. Soler  et  al . v . G & U, Inc ., et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 833 F. 2d 1104.

No. 87-6940. Libert a  v . Kelly , Superi ntende nt , Attica  
Correct ional  Facili ty . C. A. 2d Cir. Certiorari denied. 
Reported below: 839 F. 2d 77.

No. 87-6941. Krzyske  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 836 F. 2d 1013.

No. 87-6942. Fernandez  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 839 F. 2d 639.

No. 87-6943. Thomps on  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 837 F. 2d 673.

No. 87-6949. Muhamm ad  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 838 F. 2d 475.

No. 87-6950. Wiley  v . Calif ornia . Ct. App. Cal., 5th App. 
Dist. Certiorari denied. Reported below: 195 Cal. App. 3d 398, 
240 Cal. Rptr. 717.

No. 87-6974. Ricks  et  al . v . Maryland . Ct. App. Md. 
Certiorari denied. Reported below: 312 Md. 11, 537 A. 2d 612.

No. 87-6978. Nerón  v . Tierney , Attor ney  General  of  
Maine , et  al . C. A. 1st Cir. Certiorari denied. Reported 
below: 841 F. 2d 1197.

No. 87-6982. Rizk  v . United  State s . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 833 F. 2d 523 and 842 F. 2d 111.

No. 87-6986. Als ton  v . New  York . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 134 
App. Div. 2d 433, 521 N. Y. S. 2d 56.

No. 87-6989. Bis hop  v . Osborn  Trans por tati on , Inc ., 
et  al . C. A. 11th Cir. Certiorari denied. Reported below: 
838 F. 2d 1173.
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No. 87-6993. Gilles pie  v . Ryan , Superi ntende nt , State  
Correct ional  Institutio n  at  Dalla s , et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 837 F. 2d 628.

No. 87-6995. Duffy  v . Tease , Judge , et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 845 F. 2d 1010.

No. 87-6996. Jones  v . Dugger , Secretary , Florida  De -
partm ent  of  Corrections . C. A. 11th Cir. Certiorari de-
nied. Reported below: 839 F. 2d 1441.

No. 87-6998. Duns more  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 845 F. 2d 1028.

No. 87-7001. Sheridan  v . Lane , Direct or , Illinois  De -
partm ent  of  Corrections . C. A. 7th Cir. Certiorari denied.

No. 87-7003. Winfr ey  v . Armont rout , Warden , et  al . 
C. A. 8th Cir. Certiorari denied. Reported below: 836 F. 
2d 406.

No. 87-7004. Myer  v . Weeks . C. A. 5th Cir. Certiorari 
denied. Reported below: 835 F. 2d 1431.

No. 87-7005. Martin  v . Shank  et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 268 U. S. App. D. C. 306, 
841 F. 2d 428.

No. 87-7006. Torres  v . Dugger , Secre tary , Florida  De -
partm ent  of  Corrections , et  al . C. A. 11th Cir. Certiorari 
denied.

No. 87-7009. Mattox  v . Dugger , Secre tary , Florida  De -
partm ent  of  Corrections . C. A. 11th Cir. Certiorari de-
nied. Reported below: 839 F. 2d 1523.

No. 87-7012. Kelly  v . Bow en , Secreta ry  of  Health  and  
Human  Servi ces . C. A. 2d Cir. Certiorari denied. Reported 
below: 842 F. 2d 1288.

No. 87-7013. Colga te  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 842 F. 2d 333.

No. 87-7016. Sanders  v . Campbe ll , Sheriff  of  Leaven -
worth  County , Kansas , et  al . C. A. 10th Cir. Certiorari 
denied.
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No. 87-7020. Jordan  v . Kyle , Clerk  of  Courts , Alle -
gheny  County , Pennsylvani a . C. A. 3d Cir. Certiorari de-
nied. Reported below: 849 F. 2d 601.

No. 87-7025. Syme  v . Weckess er . Ct. Sp. App. Md. Cer-
tiorari denied.

No. 87-7026. West  v . Pung , Commis sione r , Minnes ota  De -
partm ent  of  Corrections . C. A. 8th Cir. Certiorari denied. 
Reported below: 845 F. 2d 1027.

No. 87-7027. Taylor  v . Smith , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 843 F. 2d 1392.

No. 87-7031. Robins on  et  al . v . Unite d  State s . C. A. 1st 
Cir. Certiorari denied. Reported below: 843 F. 2d 1.

No. 87-7033. Young  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 518 So. 2d 822.

No. 87-7034. Edwar ds  v . Lynaugh , Direct or , Texas  De -
partm ent  of  Corrections . C. A. 5th Cir. Certiorari denied.

No. 87-7035. Bentl ey  v . Louis iana . Ct. App. La., 4th Cir. 
Certiorari denied. Reported below: 522 So. 2d 628.

No. 87-7039. Daven port  v . Georgi a . Ct. App. Ga. Cer-
tiorari denied. Reported below: 185 Ga. App. XXVIII.

No. 87-7042. Dickey  v . Bowe n , Secret ary  of  Health  and  
Human  Services . C. A. 9th Cir. Certiorari denied.

No. 87-7048. Thomps on  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 525 So. 2d 816.

No. 87-7049. Quans ah  v. Departme nt  of  Justice  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 838 F. 2d 
474.

No. 87-7050. Nelson  v . Metrop olitan  Life  Insurance  
Co. et  AL. C. A. 2d Cir. Certiorari denied.

No. 87-7053. King  v . Unite d  States  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 841 F. 2d 1123.

No. 87-7055. Laam an  v . Massachusetts . App. Ct. Mass. 
Certiorari denied. Reported below: 25 Mass. App. 354, 518 
N. E. 2d 861.
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No. 87-7056. Cuero -Flores  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 847 F. 2d 836.

No. 87-7057. Jackso n  v . Douglas  et  al . C. A. 10th Cir. 
Certiorari denied.

No. 87-7058. Johns on  v . Chrans , Warden , et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 844 F. 2d 482.

No. 87-7059. Barcume  v . Barcume , nka  Hager  (two cases). 
Sup. Ct. Haw. Certiorari denied.

No. 87-7060. Hunte r  v . Campbel l  et  al . C. A. 11th Cir. 
Certiorari denied.

No. 87-7061. Forbes  et  ux . v . United  States  Dis trict  
Court  for  the  Central  Dis trict  of  Calif ornia  et  al . 
C. A. 9th Cir. Certiorari denied.

No. 87-7062. Gulley  v . United  States  Postal  Service  
et  al . C. A. 6th Cir. Certiorari denied. Reported below: 
827 F. 2d 769.

No. 87-7063. Brown  v . Missouri  Board  of  Probation  and  
Parole  et  al . C. A. 8th Cir. Certiorari denied.

No. 87-7066. Smit h  v . California . Ct. App. Cal., 1st App. 
Dist. Certiorari denied.

No. 87-7067. Walker  v . Bowe n , Secretary  of  Health  
and  Human  Servi ces . C. A. 2d Cir. Certiorari denied. Re-
ported below: 847 F. 2d 837.

No. 87-7068. Grant  et  al . v . Silva . Ct. App. Cal., 6th 
App. Dist. Certiorari denied. Reported below: 196 Cal. App. 
3d 675, 241 Cal. Rptr. 869.

No. 87-7069. Borom  v . Lacy  et  al . C. A. 8th Cir. Certio-
rari denied. Reported below: 845 F. 2d 1025.

No. 87-7070. Gamble  v . Oklahom a . Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 751 P. 2d 751.

No. 87-7071. Clemons  v . Unite d  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 843 F. 2d 741.

No. 87-7072. Bradf ord  v . Louis iana . Ct. App. La., 3d Cir. 
Certiorari denied. Reported below: 514 So. 2d 534.
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No. 87-7075. Balaw ajder  v . Carpent er  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 837 F. 2d 1088.

No. 87-7078. Prioleau  v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 847 F. 2d 836.

No. 87-7079. Thomps on  v . Kentucky . Cir. Ct. Ky., Kenton 
County. Certiorari denied.

No. 87-7081. Watts  v . Unite d  States  Marine  Corp s  et  al . 
C. A. 11th Cir. Certiorari denied. Reported below: 840 F. 2d 24.

No. 87-7085. Parez  v . Jones , County  Treas urer /Tax  Col -
lector . Ct. App. Cal., 4th App. Dist. Certiorari denied.

No. 87-7086. Parez  v . Lopez  et  al . Ct. App. Cal., 4th App. 
Dist. Certiorari denied.

No. 87-7089. Grays  v . Cabana , Superi ntendent , Miss is -
sip pi State  Penitentiary . C. A. 5th Cir. Certiorari denied.

No. 87-7092. Fleek  v . Warden , Federal  Corre ctio nal  
Insti tute , Lewis burg , Pennsylvani a . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 838 F. 2d 466.

No. 87-7093. Headley  v . Zon  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 836 F. 2d 546.

No. 87-7095. Crumme y  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied.

No. 87-7096. Kinse y  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 843 F. 2d 383.

No. 87-7097. Johns  v . Bostw ick  (three cases). Sup. Ct. 
Haw. Certiorari denied. Reported below: 69 Haw. 662 (first 
case).

No. 87-7099. Dennis  v . Mille r , Warden , et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 845 F. 2d 1010.

No. 87-7102. Miranda -Enriqu ez  v . Unite d  State s . C. A. 
10th Cir. Certiorari denied. Reported below: 842 F. 2d 1211.

No. 87-7105. Davi s et  al . v . Trenton  Resins  Credit  
Union . C. A. 6th Cir. Certiorari denied. Reported below: 
841 F. 2d 1125.
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No. 87-7108. Ringo  v . Rees , Superi ntende nt , Kentucky  
State  Ref orma tory , et  al . C. A. 6th Cir. Certiorari denied. 
Reported below: 842 F. 2d 333.

No. 87-7109. Torres  v . Dugger , Secretary , Florida  De -
partm ent  of  Corrections . C. A. 11th Cir. Certiorari de-
nied. Reported below: 844 F. 2d 795.

No. 87-7112. Archer  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 843 F. 2d 1019.

No. 87-7120. Jimenez  v . Texas . Ct. App. Tex., 13th Dist. 
Certiorari denied. Reported below: 739 S. W. 2d 499.

No. 87-7121. Tarple y , aka  Tople y  v . Dugger , Secretary , 
Florida  Departme nt  of  Corrections . C. A. Uth Cir. Cer-
tiorari denied. Reported below: 841 F. 2d 359.

No. 87-7122. Taylor  v . Sumne r , Direct or , Nevada  De -
partm ent  of  Pris ons . C. A. 9th Cir. Certiorari denied.

No. 87-7123. Satterf ield  v . Pennsy lvania . Super. Ct. Pa. 
Certiorari denied. Reported below: 369 Pa. Super. 652, 531 A. 
2d 528.

No. 87-7124. Small  v . Harris  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 838 F. 2d 468.

No. 87-7126. Murr  v . Nelson . C. A. 6th Cir. Certiorari 
denied. Reported below: 842 F. 2d 332.

No. 87-7127. Shaff er  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 843 F. 2d 1392.

No. 87-7131. Samm  v . Southeaster n  Unive rsit y . Ct. App. 
D. C. Certiorari denied.

No. 87-7132. Porter  v . Illinois . Sup. Ct. Ill. Certiorari 
denied. Reported below: 122 Ill. 2d 64, 521 N. E. 2d 1158.

No. 87-7134. Perre ra  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 842 F. 2d 73.

No. 87-7138. Calhoun  v . Califo rnia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 87-7139. Ganen  v . Unite d States . C. A. 2d Cir. 
Certiorari denied. Reported below: 847 F. 2d 837.
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No. 87-7140. Fernandez  v . United  State s . C. A. 11th 
Cir. Certiorari denied. Reported below: 837 F. 2d 1031.

No. 87-7141. Gomez  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 844 F. 2d 795.

No. 87-7142. Dolenc  v . Owen s , Superi ntendent  of  Phila -
delphia  Pris ons . C. A. 3d Cir. Certiorari denied.

No. 87-7146. Medina  v . Henderson , Superi ntende nt , Au -
burn  Correct ional  Facilit y , et  al . C. A. 2d Cir. Certio-
rari denied. Reported below: 847 F. 2d 835.

No. 87-7147. Muth  v . Central  Bucks  School  Distri ct  
et  AL. C. A. 3d Cir. Certiorari denied. Reported below: 839 
F. 2d 113.

No. 87-7148. Oqueli -Hernandez  v . United  State s . C. A. 
9th Cir. Certiorari denied. Reported below: 838 F. 2d 311.

No. 87-7149. Nikras ch  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 844 F. 2d 792.

No. 87-7151. Wiggi ns  v . Murray , Direc tor , Virgi nia  De -
partm ent  of  Correcti ons , et  al . C. A. 4th Cir. Certiorari 
denied. Reported below: 840 F. 2d 12.

No. 87-7152. Smit h  v . Washington . Sup. Ct. Wash. Cer-
tiorari denied.

No. 87-7153. Sydnor , aka  Bey  v . Zimme rman , Attorney  
Gene ral  of  Pennsylvania , et  al . C. A. 3d Cir. Certiorari 
denied. Reported below: 845 F. 2d 1015.

No. 87-7154. Svee  v. Wis cons in . Ct. App. Wis. Certiorari 
denied. Reported below: 143 Wis. 2d 892, 421 N. W. 2d 117.

No. 87-7156. May  v . Ohio  Unemp loyme nt  Compens ation  
Board  of  Review . Ct. App. Ohio, Franklin County. Certio-
rari denied.

No. 87-7160. Hollowa y  v . Lynaugh , Direct or , Texas  De -
partm ent  of  Corrections . C. A. 5th Cir. Certiorari denied. 
Reported below: 838 F. 2d 792.

No. 87-7161. Forrest  v . Fulcomer  et  al . C. A. 3d Cir. 
Certiorari denied.
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No. 87-7162. Bilal  v . Little  Rock  School  Dis trict  et  al . 
C. A. 8th Cir. Certiorari denied. Reported below: 845 F. 2d 
1026.

No. 87-7163. Embrey  v . United  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 845 F. 2d 1027.

No. 87-7164. Buchan  v . Dugger , Secretary , Florida  De -
partm ent  of  Correcti ons , et  al . C. A. 11th Cir. Certiorari 
denied. Reported below: 838 F. 2d 1219.

No. 87-7166. White  v . Warden , James  River  Correc -
tional  Center , et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 836 F. 2d 548.

No. 87-7167. Van Matre  v . Illino is . App. Ct. Ill., 5th Dist. 
Certiorari denied. Reported below: 164 Ill. App. 3d 201, 517 
N. E. 2d 768.

No. 87-7169. Patterson  v . Knight . Sup. Ct. Ala. Certio-
rari denied. Reported below: 519 So. 2d 469.

No. 87-7171. Booker  v . Towns hip  of  Geneva . Cir. Ct. 
Mich., County of Van Buren. Certiorari denied.

No. 87-7172. Glaude  v . Region al  Postm aste r  General  
et  AL. C. A. 9th Cir. Certiorari denied.

No. 87-7173. Johnso n  v . Kaise r , Warden , et  al . Ct. Crim. 
App. Okla. Certiorari denied.

No. 87-7175. Eckhardt  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 843 F. 2d 989.

No. 87-7177. King  v . Unite d States . C. A. 11th Cir. 
Certiorari denied. Reported below: 842 F. 2d 311.

No. 87-7178. Brown  v . Maryl and  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 842 F. 2d 1289.

No. 87-7179. Brown  v . Southern  Maryland  Hosp ital  
Center  et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 841 F. 2d 1122.

No. 87-7180. Mulazim  v . Burne tt  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 838 F. 2d 1215.
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No. 87-7182. Shaw  v . New  York . App. Term, Sup. Ct. 
N. Y., 9th and 10th Jud. Dists. Certiorari denied.

No. 87-7184. Conner  v . Bowen , Warden . C. A. 11th Cir. 
Certiorari denied. Reported below: 842 F. 2d 279.

No. 87-7186. Rivera  v . Raffert y , Superi ntendent , Rah -
way  State  Prison , et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 845 F. 2d 1014.

No. 87-7187. Moore  v . Illinoi s . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 159 Ill. App. 3d 1169, 526 
N. E. 2d 213.

No. 87-7188. Montgome ry  v . Indiana . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 521 N. E. 2d 1306.

No. 87-7194. Johnso n  v . Lynaugh , Direct or , Texas  De -
partm ent  of  Corrections . C. A. 5th Cir. Certiorari denied. 
Reported below: 842 F. 2d 818.

No. 87-7195. Burns  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 831 F. 2d 293.

No. 87-7196. Burns  v . United  State s . C. A. D. C. Cir. 
Certiorari denied. Reported below: 269 U. S. App. D. C. 398, 
846 F. 2d 1384.

No. 87-7197. Brown  v . Hoke , Superi ntende nt , Easter n  
Correcti onal  Facilit y . C. A. 2d Cir. Certiorari denied.

No. 87-7200. Jacks on  v . Calif ornia  et  al . C. A. 9th Cir. 
Certiorari denied.

No. 87-7202. Lynch  v . Hutchen son , Sherif f , Mis si ss ippi  
County , et  al . C. A. 8th Cir. Certiorari denied.

No. 87-7204. Dorrough  v . Unit ed  States . C. A. D. C. 
Cir. Certiorari denied. Reported below: 271 U. S. App. D. C. 
274, 851 F. 2d 1501.

No. 87-7206. Holmes  v . Barton , Superi ntendent , Flor -
ida  State  Prison . C. A. 11th Cir. Certiorari denied. Re-
ported below: 835 F. 2d 1438.

No. 87-7207. Broaden  v . City  of  Montgomery , Alabama , 
et  al . C. A. 11th Cir. Certiorari denied. Reported below: 
838 F. 2d 1220.
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No. 87-7210. Kluver  v . O’Brien , Warden . C. A. 11th Cir. 
Certiorari denied.

No. 87-7211. De Young  v . Republ ican  Party  of  Iowa  
et  AL. C. A. 8th Cir. Certiorari denied. Reported below: 845 
F. 2d 1028.

No. 87-7212. Spe ncer  v . Illinois . C. A. 7th Cir. Certio-
rari denied.

No. 87-7213. Spearman , aka  Ramirez  v . Lynaugh , Direc -
tor , Texas  Depart ment  of  Corrections , et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 842 F. 2d 327.

No. 87-7214. Mitchel l  v . Thornburgh , Attorney  Gen -
eral  of  the  Unite d  State s , et  al . C. A. 10th Cir. Certio-
rari denied.

No. 87-7215. Ortega  v . O’Leary , Warden . C. A. 7th Cir. 
Certiorari denied. Reported below: 843 F. 2d 258.

No. 87-7218. Lhotka  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 855 F. 2d 856.

No. 87-7219. Love  v . Unit ed  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 845 F. 2d 1030.

No. 87-7221. Slaug hter  v . Kentucky . Sup. Ct. Ky. Cer-
tiorari denied.

No. 87-7222. Safir  v . Inters tate  Comm erce  Commi ss ion  
et  AL. C. A. 2d Cir. Certiorari denied.

No. 87-7225. Colli ns  v . Ball , Secret ary  of  the  Navy . 
C. A. 9th Cir. Certiorari denied. Reported below: 843 F. 
2d 501.

No. 87-7227. Fais on  v . Nesbit t , Judge , United  State s  
Dist rict  Court  for  the  Souther n Dist rict  of  Florida , 
et  al . C. A. Uth Cir. Certiorari denied. Reported below: 840 
F. 2d 23.

No. 87-7229. Brown  v . Illino is . App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 162 Ill. App. 3d 528, 515 
N. E. 2d 1285.
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No. 87-7230. Harris  v . Illinois . App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 162 Ill. App. 3d 618, 515 
N. E. 2d 1272.

No. 87-7231. Burnham  v . Fireme n ’s  and  Policem en ’s  Civil  
Service  Commis si on , City  of  Austin , Texas . Ct. App. Tex., 
3d Dist. Certiorari denied. Reported below: 715 S. W. 2d 809.

No. 87-7233. Ammerman  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 855 F. 2d 855.

No. 87-7234. Will iams  v . Abshi re , Warden . C. A. 6th 
Cir. Certiorari denied. Reported below: 842 F. 2d 334.

No. 87-7237. Smit h  v. Flori da . Sup. Ct. Fla. Certiorari 
denied. Reported below: 531 So. 2d 168.

No. 87-7239. White  v . Jones , Warden , et  al . C. A. 11th 
Cir. Certiorari denied.

No. 87-7241. Rodríguez  v . Johns on , Superi ntendent , Or -
leans  Correct ional  Facili ty . C. A. 2d Cir. Certiorari de-
nied. Reported below: 847 F. 2d 836.

No. 87-7242. Hicks  v . Christ opher  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 842 F. 2d 1294.

No. 87-7245. Govant es  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 841 F. 2d 1235.

No. 87-7246. Hugley  v. Jones , Warden , et  al . C. A. 11th 
Cir. Certiorari denied. Reported below: 844 F. 2d 795.

No. 87-7247. Cortez  v. Mondragon , Warden . C. A. 10th 
Cir. Certiorari denied.

No. 87-7248. Kleins chmidt  v . Florida  Commission  on  
Human  Relat ions  et  al . Dist. Ct. App. Fla., 3d Dist. Cer-
tiorari denied. Reported below: 519 So. 2d 996.

No. 87-7250. Lakes  v . United  State s Fidel ity  & Guar -
anty  Co. C. A. 5th Cir. Certiorari denied.

No. 87-7251. Frazier  v . Wilkins on , Warden , et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 842 F. 2d 42.

No. 87-7252. Crumb  v . Sachs , Greenebaum  & Tayler  
et  al . C. A. D. C. Cir. Certiorari denied. Reported below: 
266 U. S. App. D. C. 489, 836 F. 2d 653.
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No. 87-7253. Smit h v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 844 F. 2d 793.

No. 87-7256. Laws on  v . Bow en , Secret ary  of  Health  
and  Human  Servi ces . C. A. 2d Cir. Certiorari denied.

No. 87-7257. Burton  v . Repp ond  et  al . C. A. 8th Cir. 
Certiorari denied.

No. 87-7258. Graves  v . Thurm an , Warden . C. A. 9th Cir. 
Certiorari denied.

No. 87-7259. Hamm  v . Maryland . Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 72 Md. App. 176, 527 A. 2d 1326.

No. 87-7260. Johnson  v . Hardca stle , Sheriff  of  Sarasota  
County . C. A. 11th Cir. Certiorari denied. Reported below: 
845 F. 2d 1030.

No. 87-7261. Colem an , dba  Cycle  Logi c v . Ladd ; and 
In  re  Colem an . Sup. Ct. N. H. Certiorari denied.

No. 87-7262. De Young  v . Soens  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 855 F. 2d 858.

No. 87-7266. Curro  v. United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 847 F. 2d 325.

No. 87-7267. Mc Quarie  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 846 F. 2d 754.

No. 87-7268. Markham  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 844 F. 2d 366.

No. 87-7269. Phillips  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied.

No. 87-7271. Szarewicz  v. Flahert y  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 87-7274. Barlow  v . Esselt e  Pendaf lex  Corp . C. A. 
4th Cir. Certiorari denied. Reported below: 838 F. 2d 1209.

No. 87-7275. Hoope r  v . Garraghty , Warden . C. A. 4th 
Cir. Certiorari denied. Reported below: 845 F. 2d 471.

No. 87-7277. Koplow  v. City  of  Portland  et  al . Super. 
Ct. Me., Cumberland County. Certiorari denied.
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No. 87-7278. Loving ood  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 842 F. 2d 1293.

No. 87-7279. Cerello  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 840 F. 2d 21.

No. 87-7280. Libari os  v . Off ice  of  Person nel  Manage -
ment . C. A. Fed. Cir. Certiorari denied. Reported below: 
826 F. 2d 1072.

No. 87-7281. Bucci v . Unite d  State s . C. A. 1st Cir. Cer-
tiorari denied. Reported below: 839 F. 2d 825.

No. 87-7283. Thomas  v . United  States  Postal  Servi ce . 
C. A. 2d Cir. Certiorari denied. Reported below: 847 F. 2d 837.

No. 87-7285. Troche  v . Hoff a . C. A. 3d Cir. Certiorari 
denied.

No. 87-7286. Thomps on  v . Calif ornia . Ct. App. Cal., 5th 
App. Dist. Certiorari denied.

No. 87-7287. Shible s  v . Wis cons in . Ct. App. Wis. Certio-
rari denied. Reported below: 142 Wis. 2d 945, 419 N. W. 2d 574.

No. 87-7288. Reumont  v . California . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 87-7289. Sims  v . Illino is . App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 166 Ill. App. 3d 289, 519 N. E. 
2d 921.

No. 87-7291. Palacio s -Martine z  v . United  State s . C. A. 
5th Cir. Certiorari denied. Reported below: 845 F. 2d 89.

No. 87-7292. Moronihaah , aka  Nash  v . Parke , Warden . 
C. A. 6th Cir. Certiorari denied. Reported below: 835 F. 
2d 878.

No. 87-7295. Malt by  v . Kier  Corp . Sup. Ct. Utah. Cer-
tiorari denied.

No. 87-7296. Gibson  v . Butler , Warden , et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 835 F. 2d 286.

No. 87-7297. Rodríguez  v . Beyer , Superi ntende nt , New  
Jersey  State  Prison  at  Trenton , et  al . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 841 F. 2d 1120.
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No. 87-7299. Whitfi eld  v . Lynaugh , Direc tor , Texas  De -
partm ent  of  Corrections . C. A. 5th Cir. Certiorari denied.

No. 87-7300. King  v . Zimm erman , Superi ntende nt , State  
Corre cti onal  Institu tion  at  Graterf ord , et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 845 F. 2d 1012.

No. 87-7301. Cespe des  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 846 F. 2d 754.

No. 87-7302. Dole nc  v . Owen s , Commi ss ioner , Depa rt -
ment  of  Corrections . C. A. 3d Cir. Certiorari denied. Re-
ported below: 845 F. 2d 1010.

No. 87-7304. Cross  v. Departme nt  of  Hous ing  and  Urban  
Devel opm ent . C. A. 9th Cir. Certiorari denied. Reported 
below: 833 F. 2d 1015.

No. 87-7305. Garrett  v . Stickra th , Superi ntende nt , Ori -
ent  Correct ional  Insti tuti on . C. A. 6th Cir. Certiorari 
denied.

No. 87-7307. Watson  v. United  State s . Ct. App. D. C. 
Certiorari denied.

No. 87-7308. Wallace  v . United  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 845 F. 2d 1471.

No. 87-7309. Small  v . Benners on  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 842 F. 2d 710.

No. 87-7310. Sanchez  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 846 F. 2d 751.

No. 87-7312. Robert s  et  al . v . Unit ed  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 845 F. 2d 226.

No. 87-7313. Philli ps  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied.

No. 87-7314. Rodríguez  Diaz  v . Florida  et  al . Sup. Ct. 
Fla. Certiorari denied.

No. 87-7315. Carr  v . Redman , Warden , et  al . C. A. 3d 
Cir. Certiorari denied.

No. 87-7316. Lawren ce  v . OAO Corp . Ct. Sp. App. Md. 
Certiorari denied.
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No. 87-7317. Wolfso n  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 846 F. 2d 753.

No. 87-7318. Dozie r  v . United  State s . C. A. 10th Cir. 
Certiorari denied.

No. 87-7319. Treadwe ll  v . Withro w , Superi ntende nt , 
Michig an  Dunes  Correcti onal  Facili ty . C. A. 6th Cir. 
Certiorari denied. Reported below: 848 F. 2d 194.

No. 87-7321. Aaron  v . Graddi ck  et  al . C. A. 11th Cir. 
Certiorari denied.

No. 87-7323. Gisrie l  v . Depart ment  of  Employ ment  and  
Train ing  of  Maryland  et  al . Ct. Sp. App. Md. Certiorari 
denied. Reported below: 72 Md. App. 718.

No. 87-7325. Fili p  as  v . Workme n ’s  Comp ens atio n  of  the  
Industri al  Commi ssi on  of  Ohio  et  al . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 843 F. 2d 1391.

No. 87-7326. Prunty  v . Walters  et  al . C. A. 9th Cir. 
Certiorari denied.

No. 87-7327. Seals , aka  Crew s  v . United  State s . Ct. App. 
D. C. Certiorari denied.

No. 87-7328. Waterhous e  v . Flori da . Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 522 So. 2d 341.

No. 87-7329. Tydings  v . Virgin ia . Sup. Ct. Va. Certiorari 
denied.

No. 87-7330. Jones  v . Butle r , Warden . C. A. 5th Cir. 
Certiorari denied. Reported below: 837 F. 2d 691.

No. 87-7331. Contreras  v . Newton , Warden . C. A. 10th 
Cir. Certiorari denied.

No. 87-7332. Hughes  v . Hughes . Sup. Ct. Ohio. Certio-
rari denied. Reported below: 35 Ohio St. 3d 165, 518 N. E. 
2d 1213.

No. 87-7333. Swartz  v . Rickle fs  et  al . C. A. 8th Cir. 
Certiorari denied.

No. 87-7336. Hintz  v . Kinche loe , Superi ntendent , Wash -
ington  State  Peni ten tia ry , et  al . C. A. 9th Cir. Certiorari 
denied.
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No. 87-7337. Carroll  v . Central  Prison  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 846 F. 2d 69.

No. 87-7338. Aranda -Rodriguez  v . United  State s . C. A. 
5th Cir. Certiorari denied. Reported below: 845 F. 2d 100.

No. 87-7339. Hall  v . Rogers , Superi ntende nt , Casw ell  
Unit . C. A. 4th Cir. Certiorari denied. Reported below: 846 
F. 2d 71.

No. 87-7340. Cass ell  v. Texas  et  al . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 841 F. 2d 394.

No. 87-7341. Alvara do  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 841 F. 2d 394.

No. 87-7342. Moore  v. Jaworsky  et  al . C. A. 10th Cir. 
Certiorari denied.

No. 87-7343. Rose  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied.

No. 87-7344. Skibins ki  v . New  York  City  Commission  on  
Human  Rights . C. A. 2d Cir. Certiorari denied.

No. 87-7345. Simps on  v . Uppe r  Providence  Township  
Police  Departme nt  et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 845 F. 2d 1015.

No. 87-7348. Will iam s  v . Dutton , Warden , et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 844 F. 2d 790.

No. 87-7350. Laroque  v . Unite d  States  Bureau  of  Pris -
ons  et  al . C. A. 4th Cir. Certiorari denied. Reported below: 
848 F. 2d 185.

No. 87-7351. Hill  v . Unite d  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 845 F. 2d 1017.

No. 88-2. Misl ivecek  v . Wisc onsin . Ct. App. Wis. Cer-
tiorari denied. Reported below: 143 Wis. 2d 896, 422 N. W. 
2d 463.

No. 88-3. Camp bell  et  al . v . Fair , Commis sione r , Massa -
chuset ts  Depart ment  of  Corre ction . C. A. 1st Cir. Cer-
tiorari denied. Reported below: 838 F. 2d 1.
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No. 88-4. Van  Voorhis  & Skaggs  v . Federal  Savings  and  
Loan  Insurance  Corporation . C. A. 9th Cir. Certiorari de-
nied. Reported below: 838 F. 2d 395.

No. 88-6. Corr  et  al . v . Hinds . Sup. Jud. Ct. Me. Certio-
rari denied. Reported below: 536 A. 2d 1130.

No. 88-8. Ferry  v . Depart ment  of  the  Navy . C. A. Fed. 
Cir. Certiorari denied. Reported below: 846 F. 2d 78.

No. 88-9. Phone -Mate , Inc . v . Fortel  Corp . C. A. Fed. 
Cir. Certiorari denied. Reported below: 846 F. 2d 78.

No. 88-11. O’Malley  v . Xerox  Corp , et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 846 F. 2d 75.

No. 88-13. Eise nhauer  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 754 S. W. 2d 159.

No. 88-15. Chipm an  Freig ht  Servic es , a  Divis ion  of  
Chipm an  Corp . v . National  Labor  Relati ons  Board  (Broth -
erhood  of  Teams ters  & Auto  Truckdrivers  Local  70 of  Al -
ameda  County , Real  Party  in  Interes t ). C. A. 9th Cir. 
Certiorari denied. Reported below: 843 F. 2d 1224.

No. 88-17. Herman  Brothers , Inc ., et  al . v . Teams ters  
Local  Union  No . 430. C. A. 3d Cir. Certiorari denied. Re-
ported below: 841 F. 2d 66.

No. 88-18. City  of  New  Haven , Connecticut  v . Marsh , 
Secret ary  of  the  Army , et  al . C. A. 1st Cir. Certiorari 
denied. Reported below: 841 F. 2d 440.

No. 88-19. Kalvans  v . Court  of  Appe als  of  Michigan . 
Sup. Ct. Mich. Certiorari denied.

No. 88-21. Hendr icks on  Brothers , Inc . v . New  York ; and
No. 88-43. Lizz a  Industries , Inc . v . New  York . C. A. 2d 

Cir. Certiorari denied. Reported below: 840 F. 2d 1065.

No. 88-26. Carmouch e  v . Aust er  Oil  & Gas , Inc . C. A. 
5th Cir. Certiorari denied. Reported below: 835 F. 2d 597.

No. 88-29. Boscio v. United  State s . C. A. 1st Cir. Cer-
tiorari denied. Reported below: 843 F. 2d 1384.
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No. 88-30. Horn  & Hardart  Co . v . National  Railroad  
Pass enger  Corporation . C. A. D. C. Cir. Certiorari denied. 
Reported below: 269 U. S. App. D. C. 53, 843 F. 2d 546.

No. 88-31. Lewis  v . Midw est ern  State  Univers ity  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 837 F. 
2d 197.

No. 88-33. Bleds oe  v . United  State s . Ct. Mil. App. 
Certiorari denied. Reported below: 26 M. J. 97.

No. 88-35. Feiss  v . Vete rans  Admini stration . C. A. 
Fed. Cir. Certiorari denied. Reported below: 847 F. 2d 841.

No. 88-38. Northw estern  Bell  Telep hone  Co . v . Minne -
sota  Publi c  Utiliti es  Commis sio n . Ct. App. Minn. Certio-
rari denied. Reported below: 417 N. W. 2d 274.

No. 88-44. Child , Inc . v . Texas  Employ ment  Commis sion . 
Ct. App. Tex., 3d Dist. Certiorari denied. Reported below: 738 
S. W. 2d 56.

No. 88-45. Spil lane  v . Spillane . Sup. Ct. Nev. Certio-
rari denied. Reported below: 103 Nev. 820.

No. 88-46. Behni ng  et  ux. v . Camelb ack  Ski  Corp . 
Ct. App. Md. Certiorari denied. Reported below: 312 Md. 
330, 539 A. 2d 1107.

No. 88-48. Praet  v . Kingsley . Ct. App. Cal., 4th App. 
Dist. Certiorari denied.

No. 88-51. Mallen  v . United  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 843 F. 2d 1096.

No. 88-54. VlTIELLO ET AL. V. I. KAHLOWSKY & CO. ET AL. 
C. A. 3d Cir. Certiorari denied. Reported below: 843 F. 2d 
1537.

No. 88-56. Kane  v . Emrani  et  al . Ct. App. Colo. Certio-
rari denied.

No. 88-57. Friedm an  v . Hall  et  al . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 843 F. 2d 1391.

No. 88-59. Unite d Stee l  & Wire  Co . v . Stallw orth  
et  al . Ct. App. Mich. Certiorari denied.
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No. 88-62. Olson  v . United  State s . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 846 F. 2d 1103.

No. 88-65. Green  v . Commis si oner  of  Internal  Revenue . 
C. A. 2d Cir. Certiorari denied. Reported below: 846 F. 2d 870.

No. 88-67. Allen  Organ  Co . v . Kimb all  International , 
Inc ., et  al . C. A. Fed. Cir. Certiorari denied. Reported 
below: 839 F. 2d 1556.

No. 88-68. Delay  v . Georgi a . Sup. Ct. Ga. Certiorari de-
nied. Reported below: 258 Ga. 229, 367 S. E. 2d 806.

No. 88-69. Greanias  v . Wrigle y . C. A. 7th Cir. Certio-
rari denied. Reported below: 842 F. 2d 955.

No. 88-71. Wedin ger  et  ux . v . Goldbe rger , Ass is tant  Re -
gional  Attorney , Departme nt  of  Environ mental  Conser -
vation , et  AL. Ct. App. N. Y. Certiorari denied. Reported 
below: 71 N. Y. 2d 428, 522 N. E. 2d 25.

No. 88-75. Ellis  v . Texas . Ct. App. Tex., 1st Dist. Cer-
tiorari denied.

No. 88-77. Ureste  v . United  State s . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 846 F. 2d 750.

No. 88-78. Doe , by  her  Parent  and  Natur al  Guardian , 
Doe  v. Sobol , Commis si oner , New  York  State  Education  
Depa rtme nt . C. A. 2d Cir. Certiorari denied. Reported 
below: 838 F. 2d 635.

No. 88-79. $173,081.04 in  United  State s  Currency  et  al . 
v. United  States . C. A. 5th Cir. Certiorari denied. Re-
ported below: 835 F. 2d 1141.

No. 88-80. Holy wel l  Corp , et  al . v . Smith , Trust ee  of  
the  Miami  Center  Liqu ida tin g  Trust , et  al . C. A. 11th 
Cir. Certiorari denied. Reported below: 843 F. 2d 503.

No. 88-83. Economou  et  ux . v . United  State s  Securit ies  
and  Exchange  Commis sio n . C. A. 2d Cir. Certiorari denied.

No. 88-84. John  v . City  of  Salama nca  et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 845 F. 2d 37.

No. 88-85. Pilarow ski  v. Macomb  County . C. A. 6th Cir. 
Certiorari denied. Reported below: 841 F. 2d 1281.
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No. 88-86. Shelter  Creek  Develop ment  Corp , et  al . v . 
City  of  Oxnard . C. A. 9th Cir. Certiorari denied. Reported 
below: 838 F. 2d 375.

No. 88-87. Production  Credit  Ass ociation  of  Northern  
Ohio  et  al . v . Farm  Credit  Admini stration  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 846 F. 2d 373.

No. 88-88. Illi nois  v . Strue bin , Ancillary  Administ ra -
tor  of  the  Estate  of  Struebin , et  al . Sup. Ct. Iowa. Cer-
tiorari denied. Reported below: 421 N. W. 2d 874.

No. 88-91. Walker  et  al . v . Bell o  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 840 F. 2d 1124.

No. 88-92. Khalil  v . Univers ity  of  Medici ne  and  Den -
tistr y  of  New  Jers ey -New  Jerse y  Medic al  School . C. A. 
3d Cir. Certiorari denied. Reported below: 841 F. 2d 1119.

No. 88-98. Perkin son  et  al . v . Manion  et  al . App. Ct.
Ill., 5th Dist. Certiorari denied. Reported below: 163 Ill. App. 
3d 262, 516 N. E. 2d 977.

No. 88-99. Williams  v . Hepti ng  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 844 F. 2d 138.

No. 88-100. Polychron  v. United  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 841 F. 2d 833.

No. 88-101. Blackwe lder  v . Virgin ia . Ct. App. Va. Cer-
tiorari denied.

No. 88-103. Bigford  v . Taylor , Individually  and  as  
Sherif f  of  Galveston  County , Texas , et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 834 F. 2d 1213.

No. 88-104. Eisc hen  v . Kaney , Circui t  Judge , Orange  
County , Florida , et  al . C. A. 11th Cir. Certiorari denied.

No. 88-105. Alabama  v . Weeks . Sup. Ct. Ala. Certiorari 
denied. Reported below: 531 So. 2d 643.

No. 88-107. Circui t  Court  of  the  19th  Judicial  Circui t , 
Lake  County , Illinois  v . Lovinger . C. A. 7th Cir. Certio-
rari denied. Reported below: 845 F. 2d 739.

No. 88-108. North  San  Diego  County  Transit  Develop -
ment  Board , dba  North  County  Transit  Distri ct , et  al . 
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v. Haynes  et  al . Ct. App. Cal., 4th App. Dist. Certiorari 
denied.

No. 88-109. American  Protei n  Corp . v . AB Volvo  et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 844 F. 2d 56.

No. 88-111. Austi n  et  al . v . City  and  County  of  Hono -
lulu . C. A. 9th Cir. Certiorari denied. Reported below: 840 
F. 2d 678.

No. 88-112. Mc Dowell  et  ux . v . Credit  Bureaus  of  
Southeast  Missouri , Inc . Sup. Ct. Mo. Certiorari denied. 
Reported below: 747 S. W. 2d 630.

No. 88-114. Qureshi  v . Commis sion er  of  Internal  Reve -
nue . C. A. 4th Cir. Certiorari denied. Reported below: 843 
F. 2d 1388.

No. 88-116. Stern  v . Leucadia  Nation al  Corp , et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 844 F. 2d 997.

No. 88-117. Tony  and  Susan  Alamo  Found atio n  v . Rag -
land , Commi ssi oner  of  the  Arkansas  Departm ent  of  Fi-
nanc e  and  Admini stration , et  al . Sup. Ct. Ark. Certiorari 
denied. Reported below: 295 Ark. 12, 746 S. W. 2d 45.

No. 88-119. Levin , dba  Levin  Beaut y  Supp ly  et  al . v . 
Redken  Laborator ies , Inc . C. A. 6th Cir. Certiorari de-
nied. Reported below: 843 F. 2d 226.

No. 88-123. Collins  v . Associ ated  Patho logi sts , Ltd ., 
et  AL. C. A. 7th Cir. Certiorari denied. Reported below: 844 
F. 2d 473.

No. 88-125. Simon  et  al . v . F/S Airle ase  II, Inc ., et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 844 F. 2d 99.

No. 88-126. Marsh all  et  al . v . West ern  Grain  Co ., Inc ., 
et  al . C. A. 11th Cir. Certiorari denied. Reported below: 838 
F. 2d 1165.

No. 88-128. Cincot ti  v. Unite d  State s . C. A. 1st Cir. 
Certiorari denied. Reported below: 847 F. 2d 956.

No. 88-129. Cooper  v . Amst er  et  al . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 845 F. 2d 1010.
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No. 88-132. Scott  et  al . v . De Menna . C. A. 11th Cir. 
Certiorari denied. Reported below: 840 F. 2d 8.

No. 88-133. Mc Carron  v . United  State s . C. A. Fed. Cir. 
Certiorari denied. Reported below: 846 F. 2d 78.

No. 88-134. Tharp  v . Tharp . Ct. App. Wash. Certiorari 
denied. Reported below: 50 Wash. App. 1050.

No. 88-135. De Simone  et  ux . v . Bove . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 845 F. 2d 1010.

No. 88-136. Horner  v . Tenness ee . Ct. Crim. App. Tenn. 
Certiorari denied.

No. 88-138. Liber is  et  al . v . Craig , Trust ee  in  Bank -
rup tcy . C. A. 6th Cir. Certiorari denied. Reported below: 
845 F. 2d 326.

No. 88-140. Cousins  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 842 F. 2d 1245.

No. 88-142. Esta te  of  Payne , by  Payne , Pers onal  Rep -
res entative  v. Grant  County  Court  et  al . Ct. App. Ind. 
Certiorari denied. Reported below: 508 N. E. 2d 1331.

No. 88-143. City  of  Philadelp hia  et  al . v . Concerne d  
Citiz ens  of  Bridesb urg  et  al . C. A. 3d Cir. Certiorari de-
nied. Reported below: 843 F. 2d 679.

No. 88-144. Syre  v . Pennsy lvani a  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 845 F. 2d 1015.

No. 88-145. Dixon  v . Penrod  Drilli ng  Co . C. A. 5th Cir. 
Certiorari denied. Reported below: 844 F. 2d 786.

No. 88-149. Summa  Corp , et  al . v . Trans  World  Airlines , 
Inc . Sup. Ct. Del. Certiorari denied. Reported below: 540 A. 
2d 403.

No. 88-151. Manzo  v . Manzo . Ct. Sp. App. Md. Certiorari 
denied. Reported below: 73 Md. App. 765.

No. 88-154. Byrd , dba  Kilgore  Real  Estate  v . Gardini er , 
Inc ., et  al . C. A. 11th Cir. Certiorari denied. Reported 
below: 831 F. 2d 974.
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No. 88-156. Davis on  et  al . v . Lowery  et  al . Sup. Ct. 
Ala. Certiorari denied. Reported below: 526 So. 2d 2.

No. 88-159. Unis ys  Corp . v . Unit ed  States . C. A. Fed. 
Cir. Certiorari denied. Reported below: 845 F. 2d 321.

No. 88-164. Weyerhaeuser  Co . v . Bracam onte s et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 840 F. 
2d 271.

No. 88-165. Romann  v . Securit ies  and  Exchange  Commi s -
sio n  et  al . C. A. 2d Cir. Certiorari denied. Reported below: 
835 F. 2d 1429.

No. 88-166. Levert  v . Levert . C. A. 5th Cir. Certiorari 
denied. Reported below: 843 F. 2d 498.

No. 88-167. Finnegan  v . Maryland . Cir. Ct. Md., Mont-
gomery County. Certiorari denied.

No. 88-172. Skaw  et  al . v . United  State s . C. A. Fed. 
Cir. Certiorari denied. Reported below: 847 F. 2d 842.

No. 88-174. Loebner  et  ux . v . Franchise  Tax  Board  of  
Califo rnia . Ct. App. Cal., 1st App. Dist. Certiorari denied.

No. 88-175. Wade  v . Goodwi n , Direc tor  of  Arkans as  
State  Police . C. A. 8th Cir. Certiorari denied. Reported 
below: 843 F. 2d 1150.

No. 88-178. Brozyna  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 845 F. 2d 1016.

No. 88-184. Douglas  v . Mapother  & Mapother  et  al . 
Sup. Ct. Ky. Certiorari denied. Reported below: 750 S. W. 
2d 430.

No. 88-185. Link  Manufacturing  Co . v . National  Labor  
Relat ions  Board . C. A. 6th Cir. Certiorari denied. Re-
ported below: 840 F. 2d 17.

No. 88-186. Tew  v . Arky , Freed , Stearns , Wats on , 
Greer , Weaver  & Harris , P. A., et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 846 F. 2d 753.

No. 88-187. Gross  v . Illinois . App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 166 Ill. App. 3d 413, 519 N. E. 
2d 1043.
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No. 88-188. Palughi  v . City  of  Mobi le  et  al . Sup. Ct. 
Ala. Certiorari denied. Reported below: 526 So. 2d 1.

No. 88-193. SCIAMBRA, DBA PERIODICAL MARKETING & CON-
SULTING Co. v. ARA Servic es , Inc . C. A. 5th Cir. Certiorari 
denied. Reported below: 841 F. 2d 651.

No. 88-194. Weaver  et  al . v . Anderson  County  Fis cal  
Court  et  al . C. A. 6th Cir. Certiorari denied. Reported 
below: 838 F. 2d 1216.

No. 88-199. Bell  v . Unite d  States . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 836 F. 2d 334.

No. 88-200. Morgenst ern  et  al . v . United  States . C. A. 
6th Cir. Certiorari denied. Reported below: 842 F. 2d 333.

No. 88-203. Westi nghous e  Electric  Corp . v . West  Vir -
ginia  Departme nt  of  Highw ays . C. A. 4th Cir. Certiorari 
denied. Reported below: 845 F. 2d 468.

No. 88-204. Schiavone  Construction  Co . v . Merola , Ad -
mini st ratrix  of  the  Estate  of  Merola , et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 848 F. 2d 43.

No. 88-207. Roberts  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 846 F. 2d 73.

No. 88-208. Wardell  v . Diamond  Farms  Condomi nium . 
Ct. Sp. App. Md. Certiorari denied. Reported below: 73 Md. 
App. 773.

No. 88-209. Autori no  v . Connecticut . Sup. Ct. Conn. 
Certiorari denied. Reported below: 207 Conn. 403, 541 A. 2d 
110.

No. 88-211. Lehma n  v . Pennsy lvani a . Super. Ct. Pa. 
Certiorari denied. Reported below: 372 Pa. Super. 639, 534 A. 
2d 1119.

No. 88-216. Andre  v . Bendix  Corp . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 841 F. 2d 172.

No. 88-221. Mille r  v . Kansa s . Ct. App. Kan. Certiorari 
denied. Reported below: 12 Kan. App. 2d Ixix, 761 P. 2d 334.
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No. 88-222. O’Reilly  et  al . v . New  York  Times  Co . C. A. 
2d Cir. Certiorari denied. Reported below: 842 F. 2d 612.

No. 88-223. Reill y  et  vir  v . Blue  Cross & Blue  Shiel d  
United  of  Wis cons in . C. A. 7th Cir. Certiorari denied. Re-
ported below: 846 F. 2d 416.

No. 88-224. Hull  v . Attl ebor o  Savings  Bank . App. Ct. 
Mass. Certiorari denied. Reported below: 25 Mass. App. 960, 
519 N. E. 2d 775.

No. 88-225. Shaver  v . F. W. Woolw orth  Co . C. A. 7th 
Cir. Certiorari denied. Reported below: 840 F. 2d 1361.

No. 88-227. Ferguson  v . Norfolk  Souther n  Corp . C. A. 
4th Cir. Certiorari denied. Reported below: 836 F. 2d 546.

No. 88-231. N & C Properti es  et  al . v . Pritchar d  et  al . 
Sup. Ct. Ala. Certiorari denied. Reported below: 525 So. 2d 
1346.

No. 88-233. Kerpelman  v . Maryl and . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 73 Md. App. 764.

No. 88-262. Deerman  et  al . v . Unite d  State s . C. A. 5th 
Cir. Certiorari denied. Reported below: 837 F. 2d 684.

No. 88-270. Foster  et  ux . v . Mill iken . Ct. App. Ky. Cer-
tiorari denied.

No. 88-275. White  Industri es , Inc ., et  al . v . Cess na  Air -
craft  Co. et  AL. C. A. 8th Cir. Certiorari denied. Reported 
below: 845 F. 2d 1497.

No. 88-289. Cannon  v . Rowen  et  vir . C. A. 9th Cir. Cer-
tiorari denied.

No. 88-292. Reinhard  et  al . v . Conner . C. A. 7th Cir. 
Certiorari denied. Reported below: 847 F. 2d 384.

No. 88-303. West  Coast  Truck  Lines , Inc . v . Arcata  Com -
munit y  Recyc ling  Center . C. A. 9th Cir. Certiorari denied. 
Reported below: 846 F. 2d 1239.

No. 88-312. Ledbett er  et  ux . v . Commi ssi oner  of  Inter -
nal  Revenue . C. A. 5th Cir. Certiorari denied. Reported 
below: 837 F. 2d 708.
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No. 88-341. Gilli es  v . United  State s . C. A. 1st Cir. 
Certiorari denied. Reported below: 851 F. 2d 492.

No. 88-5002. Eastham  v . Oklahom a  et  al . Ct. Crim. App. 
Okla. Certiorari denied.

No. 88-5003. Pirovolos  v. Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 844 F. 2d 415.

No. 88-5008. Lynch  v . Seybe rt  Nichola s  Printi ng  Corp . 
C. A. 2d Cir. Certiorari denied. Reported below: 847 F. 2d 835.

No. 88-5010. Marshall  v . American  Motoris t  Insurance  
Co. C. A. 5th Cir. Certiorari denied. Reported below: 841 F. 
2d 395.

No. 88-5012. Carpent er  v . Reed . C. A. 10th Cir. Certio-
rari denied.

No. 88-5013. Haedo  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 849 F. 2d 1478.

No. 88-5016. Feast er  v . Miksch  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 846 F. 2d 21.

No. 88-5018. Wren  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 842 F. 2d 338.

No. 88-5019. Domby  v . Unite d  States . C. A. Fed. Cir. 
Certiorari denied. Reported below: 847 F. 2d 842.

No. 88-5020. Jackso n  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 845 F. 2d 880.

No. 88-5021. Washi ngton  v . Butler , Warden . C. A. 5th 
Cir. Certiorari denied. Reported below: 846 F. 2d 750.

No. 88-5023. Seau  v . Unite d  States . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 850 F. 2d 690.

No. 88-5025. Townes  v . Thomp son , Warden . Sup. Ct. Va. 
Certiorari denied.

No. 88-5026. Shewchun  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 843 F. 2d 503.

No. 88-5027. Prenzler  v . Orang e County  Board  of  Su -
perv is ors . C. A. 9th Cir. Certiorari denied. Reported below: 
842 F. 2d 1294.
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No. 88-5028. Smit h  v . United  State s . C. A. D. C. Cir. 
Certiorari denied.

No. 88-5029. West  v . Maryland . C. A. 4th Cir. Certio-
rari denied. Reported below: 843 F. 2d 1389.

No. 88-5030. Withers poon , Indiv idua lly , and  as  Mother  
and  Next  Friend  on  Behalf  of  Gaine s , et  al . v . Unite d  
States . C. A. 5th Cir. Certiorari denied. Reported below: 
838 F. 2d 803.

No. 88-5036. Byrd  v . California . Ct. App. Cal., 1st App. 
Dist. Certiorari denied.

No. 88-5037. Costanzo  v . California . Ct. App. Cal., 3d 
App. Dist. Certiorari denied.

No. 88-5038. Kinnard  v . Oklahoma  et  al . C. A. 10th Cir. 
Certiorari denied.

No. 88-5039. Jeff ers  v . Duckworth , Superi ntendent , In -
diana  State  Prison , et  al . C. A. 7th Cir. Certiorari denied.

No. 88-5045. Patterson  v . Kelley , Superi ntende nt , At -
tic a  Correct ional  Facili ty . C. A. 2d Cir. Certiorari denied. 
Reported below: 847 F. 2d 835.

No. 88-5046. Dozi er  v . Depa rtme nt  of  Education . C. A. 
Fed. Cir. Certiorari denied. Reported below: 847 F. 2d 841.

No. 88-5047. Engle rt  v . Small  Busi nes s  Administ ration . 
C. A. Fed. Cir. Certiorari denied. Reported below: 848 F. 2d 
1245.

No. 88-5051. Green o  v . United  State s . C. A. 10th Cir. 
Certiorari denied.

No. 88-5056. Tripati  v . Brimmer . C. A. 10th Cir. Certio-
rari denied.

No. 88-5058. Rodrí guez  v . Illino is . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 161 Ill. App. 3d 1158, 526 
N. E. 2d 1147.

No. 88-5059. Socey  et  al . v . United  State s . C. A. D. C. 
Cir. Certiorari denied. Reported below: 269 U. S. App. D. C. 
453, 846 F. 2d 1439.
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No. 88-5060. Forni no  v . New  Jersey . Super. Ct. N. J., 
App. Div. Certiorari denied. Reported below: 223 N. J. Super. 
531, 539 A. 2d 301.

No. 88-5063. Fairc hilde  v . Moylan  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 88-5065. Ingram  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 846 F. 2d 75.

No. 88-5067. Duncan  v . Lynaugh , Direct or , Texas  De -
partm ent  of  Corrections . C. A. 5th Cir. Certiorari denied. 
Reported below: 843 F. 2d 498.

No. 88-5068. Dickens  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 845 F. 2d 1017.

No. 88-5069. Lindquist  v . Kelley , Superi ntendent , At -
tica  Correcti onal  Facili ty . C. A. 2d Cir. Certiorari denied. 
Reported below: 847 F. 2d 835.

No. 88-5072. Barrera  v . United  State s . C. A. 10th Cir. 
Certiorari denied. Reported below: 843 F. 2d 1576.

No. 88-5076. Causey  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 847 F. 2d 839.

No. 88-5079. Shanno n v . Klincar , Chairman , Illinois  
Prison  Revi ew  Board , et  al . C. A. 7th Cir. Certiorari 
denied.

No. 88-5080. Niet o  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 848 F. 2d 1243.

No. 88-5081. Smit h  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 840 F. 2d 886.

No. 88-5083. Mc Kibbon  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 749 S. W. 2d 83.

No. 88-5085. Martin  v . Cunni ngha m  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 837 F. 2d 476.

No. 88-5086. Martinez  v . New  Mexic o . Dist. Ct. N. M., 
9th Jud. Dist. Certiorari denied.
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No. 88-5087. Gowi n  v . Illinoi s . App. Ct. Ill., 5th Dist. 
Certiorari denied. Reported below: 158 Ill. App. 3d 1105, 525 
N. E. 2d 601.

No. 88-5090. Hall  v . Unite d  State s . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 845 F. 2d 1281.

No. 88-5093. Rich  v . Unit ed  State s . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 842 F. 2d 1295.

No. 88-5094. Littlef ield  v . Unite d  State s . C. A. 1st 
Cir. Certiorari denied. Reported below: 840 F. 2d 143.

No. 88-5095. Chavez  v . Taylor , Warden . C. A. 4th Cir. 
Certiorari denied. Reported below: 848 F. 2d 184.

No. 88-5096. Brown  v . Ryan , Superi ntendent , State  
Correctional  Institutio n  at  Dalla s , Pennsylvani a , et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 849 F. 2d 599.

No. 88-5097. Jones  v . Unit ed  States . Ct. App. D. C. 
Certiorari denied.

No. 88-5100. Beasley  v . Hedrick , Warden . C. A. 4th Cir. 
Certiorari denied. Reported below: 841 F. 2d 1122.

No. 88-5101. Ibekwe  v . Unite d  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 848 F. 2d 186.

No. 88-5102. Nicolau  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied.

No. 88-5103. Birth  v . United  State s . Ct. App. D. C. 
Certiorari denied.

No. 88-5105. Bury  v . Herr ington , Secreta ry  of  Energy . 
C. A. D. C. Cir. Certiorari denied.

No. 88-5106. Logarusic  v . Unite d  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 849 F. 2d 1467.

No. 88-5108. Hutch  v . Hawaii . Sup. Ct. Haw. Certiorari 
denied. Reported below: 69 Haw. 667.

No. 88-5109. Kusek  v . Unite d  State s . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 844 F. 2d 942.
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No. 88-5110. Bryce  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 851 F. 2d 361.

No. 88-5111. Washi ngton  v . Lane , Direct or , Illinois  De -
partm ent  of  Corrections , et  al . C. A. 7th Cir. Certiorari 
denied. Reported below: 840 F. 2d 443.

No. 88-5116. Woolst rum  v . Oregon  State  Board  of  Pa -
role . Ct. App. Ore. Certiorari denied. Reported below: 89 
Ore. App. 600, 750 P. 2d 509.

No. 88-5117. Nottingham  v . United  State s . C. A. 4th 
Cir. Certiorari denied. Reported below: 843 F. 2d 1388.

No. 88-5118. Simon  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 839 F. 2d 1461.

No. 88-5119. Swi nson  v . United  State s  Parole  Commi s -
sio n . C. A. 4th Cir. Certiorari denied. Reported below: 849 
F. 2d 606.

No. 88-5120. Taylor  v . Desm ond  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 845 F. 2d 1015.

No. 88-5121. Sykes  v . Sulliva n , Superi ntende nt , Sing  
Sing  Correcti onal  Facili ty . C. A. 2d Cir. Certiorari de-
nied. Reported below: 847 F. 2d 836.

No. 88-5122. Richt er  v . Internal  Revenue  Service . 
C. A. 2d Cir. Certiorari denied. Reported below: 854 F. 2d 
1315.

No. 88-5123. Pranti l  v . California . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 843 F. 2d 314.

No. 88-5124. Nash  v . Mayfi eld . C. A. 4th Cir. Certiorari 
denied. Reported below: 846 F. 2d 72.

No. 88-5129. Kelly  v . United  States . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 849 F. 2d 603.

No. 88-5130. Amos  v . Minnes ota  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 849 F. 2d 1070.

No. 88-5132. Couture  v . Lopes , Warden , et  al . C. A. 2d 
. Cir. Certiorari denied.
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No. 88-5134. Burrows  v . Illinois . App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 165 Ill. App. 3d 1166, 536 
N. E. 2d 1021.

No. 88-5137. Koplow  v . City  of  Port lan d , Maine , et  al . 
Sup. Jud. Ct. Me. Certiorari denied.

No. 88-5139. Cross  v . San  Mateo  County  Transi t  Dis -
trict  et  al . Ct. App. Cal., 1st App. Dist. Certiorari denied. 
Reported below: 198 Cal. App. 3d 576, 243 Cal. Rptr. 799.

No. 88-5142. Rivera -Medina  v . United  States . C. A. 1st 
Cir. Certiorari denied. Reported below: 845 F. 2d 12.

No. 88-5144. White shie ld  v . Toombs  et  al . C. A. 9th Cir. 
Certiorari denied.

No. 88-5145. Samad  v . Zimme rman , Superi ntendent , 
State  Instit ution  (and  Diagnost ic and  Class ifi cation  
Center ) at  Graterf ord , Pennsy lvania . C. A. 3d Cir. Cer-
tiorari denied.

No. 88-5146. Johnso n  v . Irby . Sup. Ct. Ala. Certiorari 
denied.

No. 88-5149. Spen cer  v . Danville  Police  Departm ent . 
C. A. 7th Cir. Certiorari denied.

No. 88-5150. Turner  v . Hoff man  et  al . C. A. 10th Cir. 
Certiorari denied.

No. 88-5153. Sanchez  v . Wyoming . Sup. Ct. Wyo. Certio-
rari denied. Reported below: 755 P. 2d 245.

No. 88-5154. Prenzler  v . Departme nt  of  Health  and  
Human  Services  et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 843 F. 2d 502.

No. 88-5155. Citron  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 842 F. 2d 333.

No. 88-5156. Beach  v . Flori da . C. A. 11th Cir. Certiorari 
denied.

No. 88-5161. Dotson  v . Bohte  et  al . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.
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No. 88-5163. Ashby  v . Unite d  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 846 F. 2d 74.

No. 88-5170. Matt hew s  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 848 F. 2d 1243.

No. 88-5171. Nubine  v . Texas  Board  of  Corrections  
et  al . C. A. 5th Cir. Certiorari denied. Reported below: 846 
F. 2d 750.

No. 88-5172. Martin  v . Tyso n  et  al . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 845 F. 2d 1451.

No. 88-5175. Palella  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 846 F. 2d 977.

No. 88-5177. James  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 846 F. 2d 75.

No. 88-5181. Martin  v . Gramley  et  al . C. A. 7th Cir. 
Certiorari denied.

No. 88-5183. Aguas  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 846 F. 2d 995.

No. 88-5184. Shamlin  v . Arkan sas . Ct. App. Ark. Cer-
tiorari denied. Reported below: 23 Ark. App. 39, 743 S. W. 2d 1.

No. 88-5185. Pratt  v . Unit ed  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 848 F. 2d 1239.

No. 88-5186. Ouime tte  v. United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 798 F. 2d 47.

No. 88-5187. Hende rson  v . Mc Kell ar , Warden , et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 838 F. 2d 
466.

No. 88-5191. Culverhouse  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 755 S. W. 2d 856.

No. 88-5192. Litchf iel d  v . Unite d  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 846 F. 2d 754.

No. 88-5195. Watson  v . Illinoi s . C. A. 7th Cir. Certio-
rari denied. Reported below: 848 F. 2d 89.
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No. 88-5196. Watson  v . Alabam a  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 841 F. 2d 1074.

No. 88-5200. Dopico -Fernandez  v . Grand  Union  Super -
market  et  AL. C. A. 1st Cir. Certiorari denied. Reported 
below: 841 F. 2d 11.

No. 88-5201. Conner  v . Bow en , Warden . C. A. 11th Cir. 
Certiorari denied. Reported below: 842 F. 2d 279.

No. 88-5202. Glenna  v . Calif ornia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 88-5204. Szare wic z  v . Gardner . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 856 F. 2d 184.

No. 88-5205. Oakley  v . Wilson  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 848 F. 2d 193.

No. 88-5206. Strader  v . Doe  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 848 F. 2d 186.

No. 88-5207. Ervin  v . Bowen  et  al . C. A. 11th Cir. Cer-
tiorari denied.

No. 88-5208. Fixel  v. Whitley , Warden . Sup. Ct. Nev. 
Certiorari denied. Reported below: 104 Nev. 857, 809 P. 2d 603.

No. 88-5209. Wes tover  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied.

No. 88-5210. Savare se  v . Unite d  State s . C. A. 1st Cir. 
Certiorari denied. Reported below: 852 F. 2d 563.

No. 88-5212. Riley  v . Wisc onsin . Ct. App. Wis. Certio-
rari denied. Reported below: 142 Wis. 2d 947, 419 N. W. 2d 575.

No. 88-5214. Lechi ara  v . Southern  Ohio  Coal  Co . Cir. 
Ct. W. Va., Marion County. Certiorari denied.

No. 88-5217. Johns on  v . Lynaug h , Director , Texas  De -
partm ent  of  Correc tions . C. A. 5th Cir. Certiorari denied.

No. 88-5218. Bondzie  v . Lively  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 835 F. 2d 873.

No. 88-5219. Redding  v . Allen , Warden , et  al . C. A. 
10th Cir. Certiorari denied.
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No. 88-5220. Galbert h  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 846 F. 2d 983.

No. 88-5221. Lepis copo  v . Traub . Sup. Ct. N. M. Certio-
rari denied.

No. 88-5224. Harri att  v . Unit ed  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 849 F. 2d 601.

No. 88-5225. Aimone  v . Scully , Superi ntendent , Gree n  
Haven  Correcti onal  Facilit y . C. A. 2d Cir. Certiorari de-
nied. Reported below: 849 F. 2d 87.

No. 88-5226. Howard  v . Johns on , Warden , et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 842 F. 2d 1291.

No. 88-5227. Levis ton  v . Black , Warden . C. A. 8th Cir. 
Certiorari denied. Reported below: 843 F. 2d 302.

No. 88-5229. Brow n  v . Boeing  Co . C. A. 9th Cir. Certio-
rari denied. Reported below: 843 F. 2d 501.

No. 88-5232. Abdul  Matiyn  v . Edwin  Gould  Services  for  
Child ren  et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 847 F. 2d 835.

No. 88-5233. Kramer  v . Butler , Warden . C. A. 5th Cir. 
Certiorari denied. Reported below: 845 F. 2d 1291.

No. 88-5236. Battle  v . O’Keefe  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 842 F. 2d 330.

No. 88-5238. Franco is  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 847 F. 2d 839.

No. 88-5242. Beach  v . Humphreys , Superi ntendent , 
Hocking  Correcti onal  Facilit y , Nels onvi lle , Ohio . C. A. 
6th Cir. Certiorari denied. Reported below: 845 F. 2d 325.

No. 88-5243. Evans  v . Fulco mer , Superi ntende nt , State  
Correct ional  Institutio n  at  Huntingd on , Pennsylvani a . 
C. A. 3d Cir. Certiorari denied.

No. 88-5244. Valenzuela  v . Golds mit h , Warden . C. A. 
9th Cir. Certiorari denied. Reported below: 841 F. 2d 1130.
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No. 88-5245. Smit h  v . Sowder s , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 848 F. 2d 735.

No. 88-5248. Powell  v . Fulcomer , Warden . C. A. 3d Cir. 
Certiorari denied.

No. 88-5251. Nichols  v . City  of  Erie  Polic e  Departme nt  
et  al . C. A. 3d Cir. Certiorari denied.

No. 88-5256. Wade  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 841 F. 2d 398.

No. 88-5258. Thomps on  v . Housew right , Direct or , Ar -
kansas  Department  of  Correction . C. A. 8th Cir. Certio-
rari denied. Reported below: 855 F. 2d 856.

No. 88-5259. Maulick  v . Taylo r . Sup. Ct. Va. Certiorari 
denied.

No. 88-5261. Citr o  v. United  State s . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 842 F. 2d 1149.

No. 88-5264. Davis  v . Florida . Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 526 So. 2d 77.

No. 88-5275. De  Young  v . Campbel l  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 855 F. 2d 858.

No. 88-5278. Yarbrough  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 852 F. 2d 1522.

No. 88-5280. Szembor ski  v . Firs t  Wiscons in  National  
Bank  of  Milwau kee . Ct. App. Wis. Certiorari denied. Re-
ported below: 143 Wis. 2d 897, 422 N. W. 2d 463.

No. 88-5284. Spinelli  v . Lynaugh , Director , Texas  De -
partm ent  of  Corrections . C. A. 5th Cir. Certiorari denied.

No. 88-5285. Richardson  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 849 F. 2d 439.

No. 88-5288. Alcazar  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 845 F. 2d 329.

No. 88-5296. Gray  v . United  State s . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 855 F. 2d 858.
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No. 88-5302. Lumbar  v . United  States ; and
No. 88-5324. Goods ky  v . United  State s . C. A. 8th Cir. 

Certiorari denied. Reported below: 844 F. 2d 537.

No. 88-5303. Larkins  v . Zimme rman , Attor ney  General  
of  Pennsy lvani a , et  al . C. A. 3d Cir. Certiorari denied.

No. 88-5304. Lun  Woon  Tam  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 849 F. 2d 1477.

No. 88-5306. Landi  v . Unite d  States . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 838 F. 2d 1203.

No. 88-5309. Pennington  v . Goss elin  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 848 F. 2d 193.

No. 88-5320. Herr mann  v . Thornburgh , Attor ney  Gen -
eral , et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 849 F. 2d 101.

No. 88-5321. Gonza les  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 88-5327. Gabriel  v . United  States . Ct. App. D. C. 
Certiorari denied.

No. 88-5337. Blacks ton  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 846 F. 2d 74.

No. 88-5350. Klein  v . Unite d States . C. A. 8th Cir. 
Certiorari denied. Reported below: 850 F. 2d 404.

No. 88-5356. Wall ace  v. United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 853 F. 2d 923.

No. 88-5358. Vence  v . Unit ed  States . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 850 F. 2d 927.

No. 88-5361. Taranti no  v . Unite d  State s . C. A. D. C. 
Cir. Certiorari denied. Reported below: 269 U. S. App. D. C. 
398, 846 F. 2d 1384.

No. 88-5375. Hall  et  al . v . Illinoi s . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 164 Ill. App. 3d 770, 
518 N. E. 2d 275.
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No. 88-5376. Ellerbe  v . United  State s . Ct. App. D. C. 
Certiorari denied. Reported below: 545 A. 2d 1197.

No. 88-5379. Hefner  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 842 F. 2d 731.

No. 88-5380. Zukowski  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 851 F. 2d 174.

No. 88-5398. Gibson  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 848 F. 2d 1240.

No. 87-1646. Sequoia  Books , Inc . v . Illinois . App. Ct. Ill., 
2d Dist. Certiorari denied. Justice  Brennan  and Just ice  
Marsh all  would grant the petition for writ of certiorari and 
reverse the judgments of conviction. Reported below: 160 Ill. 
App. 3d 315, 513 N. E. 2d 468.

No. 87-1660. Illinois  v . Marinez  et  ux . App. Ct. Ill., 3d 
Dist. Motion of respondents for leave to proceed in forma pau-
peris granted. Certiorari denied. Justice  White  would grant 
certiorari. Reported below: 160 Ill. App. 3d 349, 513 N. E. 2d 
607.

No. 87-1869. Arctic  Slope  Region al  Corp . v . Federal  En -
ergy  Regulator y  Commi ssi on  et  al . C. A. D. C. Cir. Mo-
tion of Alaska Federation of Natives for leave to file a brief as 
amicus curiae granted. Certiorari denied. Reported below: 265 
U. S. App. D. C. 390, 832 F. 2d 158.

No. 87-1962. Unter mey er  v . Valhi , Inc ., et  al . C. A. 2d 
Cir. Certiorari denied. Justi ce  White  took no part in the con-
sideration or decision of this petition. Reported below: 841 F. 
2d 25.

No. 87-2082. Mac Arthur  Co . et  al . v . Johns -Manville  
Corp , et  al . C. A. 2d Cir. Certiorari denied. Justice  White  
took no part in the consideration or decision of this petition. Re-
ported below: 837 F. 2d 89.

No. 88-5199. Graves  v . Bid Net , Inc . C. A. 4th Cir. Cer-
tiorari denied. Just ice  White  took no part in the considera-
tion or decision of this petition. Reported below: 836 F. 2d 1342.

No. 87-1968. Bell o  et  al . v . Walker  et  al . C. A. 3d Cir. 
Motion of Pacific Legal Foundation for leave to file a brief as 
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amicus curiae granted. Certiorari denied. Reported below: 840 
F. 2d 1124.

No. 87-1972. Bounds , Commi ss ioner , North  Caroli na  De -
partm ent  of  Corrections , et  al . v . Smith  et  al . C. A. 4th 
Cir. Motion of respondents for leave to proceed in forma paupe-
ris granted. Certiorari denied. Reported below: 841 F. 2d 77.

No. 87-1975. Sequoi a  Books , Inc . v . Illino is . App. Ct. Ill., 
2d Dist. Certiorari denied. Just ice  Brennan  and Justi ce  
Marsh all  would grant the petition for writ of certiorari and 
reverse the judgment of conviction. Reported below: 162 Ill. 
App. 3d 1169, 528 N. E. 2d 1115.

No. 87-1997. Blinde r , Robinson  & Co., Inc ., et  al . v . Se -
curit ies  and  Exchange  Commis sion . C. A. D. C. Cir. Cer-
tiorari denied. Justice  Marsh all  took no part in the considera-
tion or decision of this petition. Reported below: 267 U. S. App. 
D. C. 96, 837 F. 2d 1099.

No. 87-2085. Arkans as  State  Board  of  Educati on  et  al . 
v. Little  Rock  School  Dis trict  et  al . C. A. 8th Cir. Cer-
tiorari denied. Justice  Marshall  took no part in the considera-
tion or decision of this petition. Reported below: 839 F. 2d 1296.

No. 87-2003. Illi nois  v . Hernandez ; and
No. 87-2004. Illinois  v . Cruz . Sup. Ct. Ill. Motions of re-

spondents for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: No. 87-2003, 121 Ill. 2d 293, 521 
N. E. 2d 25; No. 87-2004, 121 Ill. 2d 321, 521 N. E. 2d 18.

No. 87-2080. Duckwo rth  et  al . v . Mauricio . C. A. 7th 
Cir. Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 840 F. 2d 454.

No. 87-2102. India na  v . Jones . C. A. 7th Cir. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied.

No. 88-147. Dugger , Secretary , Florida  Departme nt  of  
Corr ect ion s v . Waterhous e . Sup. Ct. Fla. Motion of re-
spondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 522 So. 2d 341.
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No. 88-196. Florida  v . Potts . Sup. Ct. Fla. Motion of re-
spondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 526 So. 2d 63.

No. 88-201. Florida  v . Caso . Sup. Ct. Fla. Motion of re-
spondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 524 So. 2d 422.

No. 87-2016. Brandt  v . Brandt . Ct. App. Minn. Certio-
rari denied. Justi ce  Blackmun  took no part in the considera-
tion or decision of this petition.

No. 87-2093. India na  Hosp ital  et  al . v . Mill er . C. A. 3d 
Cir. Certiorari denied. Justi ce  Blackmun  took no part in the 
consideration or decision of this petition. Reported below: 843 F. 
2d 139.

No. 87-7238. Martin  v . Shugha rt  et  al . C. A. 4th Cir. 
Certiorari denied. Just ice  Blackm un  took no part in the con-
sideration or decision of this petition. Reported below: 846 F. 
2d 72.

No. 87-2025. Perez  v . Scrip ps -Howard  Broadcas ting  Co . 
et  al . Sup. Ct. Ohio. Certiorari denied. The  Chief  Justice  
took no part in the consideration or decision of this petition. Re-
ported below: 35 Ohio St. 3d 215, 520 N. E. 2d 198.

No. 87-2027. Colorado  v . West ern  Paving  Cons truc tion  
Co. C. A. 10th Cir. Certiorari denied. Justice  Blackmun  
would grant certiorari. Reported below: 841 F. 2d 1025.

No. 87-2083. Mozart  Co . v . Mercedes -Benz  of  North  
America , Inc . C. A. 9th Cir. Certiorari denied. Justi ce  
Whit e  would grant certiorari. Reported below: 833 F. 2d 1342.

No. 87-2094. Taub  v . Kentucky  et  al . C. A. 6th Cir. 
Certiorari denied. Justice  Brennan , Just ice  White , and Jus -
tice  Marshall  would grant certiorari. Reported below: 842 F. 
2d 912.

No. 87-2096. Oahu  Gas  Service , Inc . v . Pacific  Resources , 
Inc ., et  al . C. A. 9th Cir. Certiorari denied. Justice  Bren -
nan  and Justice  White  would grant certiorari. Reported below: 
838 F. 2d 360.

No. 87-2123. Depart ment  of  Agriculture  and  Cons umer  
Servi ces  v . Mid -Florida  Growers , Inc ., et  al . Sup. Ct. Fla. 
Motion of Lykes Bros., Inc., et al. for leave to file a brief as amici 
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curiae granted. Certiorari denied. Reported below: 521 So. 2d 
101.

No. 87-6745. Thomps on  v . Louisi ana . Sup. Ct. La.;
No. 87-6830. Coker  v . Tenness ee . Sup. Ct. Tenn.;
No. 87-6956. Hamilton  v . Alabama . Sup. Ct. Ala.;
No. 87-6962. Cone  v . Tennessee . Ct. Crim. App. Tenn.;
No. 87-6979. Walls  v . Missouri . Sup. Ct. Mo.;
No. 87-6981. Murray  v . Mis so uri . Sup. Ct. Mo.;
No. ¿7-7018. Hardin g  v . Lewis , Direct or , Arizona  De -

partm ent  of  Corrections . C. A. 9th Cir.;
No. 87-7047. Remet a  v . Florida . Sup. Ct. Fla.;
No. 87-7088. Jones  v . Alabama . Sup. Ct. Ala.;
No. 87-7117. Andrew s  v . Texas . Ct. Crim. App. Tex.;
No. 87-7145. Blanken shi p v . Georgi a . Sup. Ct. Ga.;
No. 87-7158. Corre ll  v . Florida . Sup. Ct. Fla.;
No. 87-7190. Battle  v . Missouri . Ct. App. Mo., Eastern 

Dist.;
No. 87-7217. Jackso n  v . Florida . Sup. Ct. Fla.;
No. 87-7235. Whit e  v . Dugger , Secretary , Florida  De -

partm ent  of  Corrections . Sup. Ct. Fla.;
No. 87-7264. Cade  v . Alabama . Sup. Ct. Ala.;
No. 87-7265. Puiatti  v. Flori da . Sup. Ct. Fla.;
No. 87-7335. Waldr op  v . Alabama . Ct. Crim. App. Ala.;
No. 87-7352. Hardwick  v . Florida . Sup. Ct. Fla.;
No. 88-271. Poyner  v. Bair , Warden . Sup. Ct. Va.;
No. 88-272. Poyner  v . Bair , Warden . Sup. Ct. Va.;
No. 88-273. Poyner  v . Bair , Warden . Sup. Ct. Va.;
No. 88-5007. O’Dell  v . Virgin ia . Sup. Ct. Va.;
No. 88-5009. Jones  v . Mis so uri . Sup. Ct. Mo.;
No. 88-5032. Ruiz v. California . Sup. Ct. Cal.;
No. 88-5034. Mincey  v. Georgi a . Sup. Ct. Ga.;
No. 88-5049. Jenkins  v . Ohio . Ct. App. Ohio, Cuyahoga 

County;
No. 88-5052. Thomp kins  v . Illino is . Sup. Ct. Ill.;
No. 88-5066. Buehl  v . Pennsylvani a . Sup. Ct. Pa.;
No. 88-5075. Daughert y  v . Dugger , Secretary , Florid a

Depa rtme nt  of  Correc tions , et  al . C. A. 11th Cir.;
No. 88-5091. Hovey  v . Calif ornia . Sup. Ct. Cal.;
No. 88-5107. Howard  v . Calif ornia . Sup. Ct. Cal.;
No. 88-5112. Kimble  v . Calif ornia . Sup. Ct. Cal.;
No. 88-5114. Mak  v . Washin gton . Sup. Ct. Wash.;
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No. 88-5138. Fleenor  v . India na . Sup. Ct. Ind.;
No. 88-5147. Middleton  v . South  Carolina . Sup. Ct. S. C.; 
No. 88-5178. Step hens  v . Kemp , Warden . C. A. 11th Cir.; 
No. 88-5190. Johnson  v . Oklahoma . Ct. Crim. App. Okla.; 

and
No. 88-5194. Free  v . Illinois . Sup. Ct. Ill. Certiorari de-

nied. Reported below: No. 87-6745, 516 So. 2d 349; No. 87-6830, 
746 S. W. 2d 167; No. 87-6956, 520 So. 2d 167; No. 87-6962, 747 
S. W. 2d 353; No. 87-6979, 744 S. W. 2d 791; No. 87-6981, 744 
S. W. 2d 762; No. 87-7018, 834 F. 2d 853; No. 87-7047, 522 So. 
2d 825; No. 87-7088, 520 So. 2d 553; No. 87-7117, 744 S. W. 2d 
40; No. 87-7145, 258 Ga. 43, 365 S. E. 2d 265; No. 87-7158, 523 
So. 2d 562; No. 87-7190, 745 S. W. 2d 730; No. 87-7217, 522 So. 
2d 802; No. 87-7235, 523 So. 2d 140; No. 87-7264, 521 So. 2d 
85; No. 87-7265, 521 So. 2d 1106; No. 87-7335, 523 So. 2d 475; 
No. 87-7352, 521 So. 2d 1071; No. 88-5007, 234 Va. 672, 364 S. E. 
2d 491; No. 88-5009, 749 S. W. 2d 356; No. 88-5032, 44 Cal. 3d 
589, 749 P. 2d 854; No. 88-5049, 42 Ohio App. 3d 97, 536 N. E. 2d 
667; No. 88-5052, 121 Ill. 2d 401, 521 N. E. 2d 38; No. 88-5066, 
510 Pa. 363, 508 A. 2d 1167; No. 88-5075, 839 F. 2d 1426; No. 88- 
5091, 44 Cal. 3d 543, 749 P. 2d 776; No. 88-5107, 44 Cal. 3d 375, 
749 P. 2d 279; No. 88-5112, 44 Cal. 3d 480, 749 P. 2d 803; No. 88- 
5138, 514 N. E. 2d 80; No. 88-5147, 295 S. C. 318, 368 S. E. 2d 
457; No. 88-5178, 846 F. 2d 642; No. 88-5194, 122 Ill. 2d 367, 522 
N. E. 2d 1184.

Justice  Brennan  and Justice  Marsh all , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg n . Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 87-6983. Munoz  v . California . Ct. App. Cal., 6th 
App. Dist. Certiorari denied. Justice  Brennan  would grant 
certiorari.

No. 87-6984. Sharp  v . Texas . Ct. Crim. App. Tex. Certio-
rari denied. Reported below: 707 S. W. 2d 611.

Just ice  Brennan , dissenting.
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth
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and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227 (1976), I would grant certiorari and vacate the death sentence 
in this case.

Just ice  Marshall , dissenting.
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
231-241 (1976) (Marsh all , J., dissenting), I would grant the peti-
tion for writ of certiorari.

Even if I did not hold this view, I would grant the petition to 
resolve the question whether the Eighth and Fourteenth Amend-
ments preclude the introduction of evidence of unadjudicated crim-
inal conduct at the sentencing phase of a capital case. As I re-
cently argued in Williams v. Lynaugh, 484 U. S. 935 (1987), and 
Devier v. Kemp, 484 U. S. 948 (1987), the admission of such evi-
dence cannot be reconciled with the heightened need for reliability 
in capital cases.

Petitioner Michael Eugene Sharp was convicted of murder and 
sentenced to death. At the penalty phase, the State, over de-
fense counsel’s objections, introduced the testimony of Detective 
Jerry Smith. Smith testified that petitioner, while in custody, 
had told him where to find the body of Blanca Arreola, a miss-
ing Texas woman. Smith stated that he did not know the cause 
of Arreola’s death. He testified that petitioner had not been in-
dicted for her death and that he did not expect that he would be. 
The prosecutor’s closing statement repeatedly referred to Ar-
reola’s murder as evidence of petitioner’s future dangerousness. 
I am troubled that once again a jury faced unproved but highly 
prejudicial allegations of criminal conduct in a capital sentencing 
proceeding. I would grant certiorari.

No. 87-6987. Lipham  v . Georgi a . Sup. Ct. Ga. Certiorari 
denied. Reported below: 257 Ga. 808, 364 S. E. 2d 840.

Justice  Marshall , with whom Just ice  Brennan  joins, 
dissenting.

Adhering to my view that the death penalty is in all circum-
stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
231 (1976) (Marsh all , J., dissenting), I would grant the petition 
for writ of certiorari and vacate the death sentence in this case. 
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But even if I did not hold this view, I would still grant the peti-
tion and vacate the death sentence. Imposing the death penalty 
on petitioner is squarely inconsistent with this Court’s decision 
in Caldwell v. Mississippi, 472 U. S. 320 (1985), where we held 
constitutionally unacceptable precisely the sorts of jury arguments 
employed by the Georgia prosecutor here.

Petitioner was convicted of murder, rape, armed robbery, and 
burglary, and was sentenced to death for the murder. In his open-
ing statement at the sentencing phase, the prosecutor told the jury 
it had reached the phase of the proceedings where “ ‘you make the 
decision as to the punishment.’” Pet. for Cert. 5. But then he 
continued:

“‘But how did we get to right here? You got here because 
the district attorney, that’s me, as the agent of the State[,] 
made the decision to seek the death penalty in this case. Not 
any of you all but by law the only person who can do that. 
So you didn’t bring us here. No one else did. That was my 
decision and that’s why you can choose not to impose the 
death penalty if you want to, for any reason or no reason 
whatsoever. But that decision seeking the death penalty was 
already made. So don’t feel like it is yours and have it weigh 
too heavily on you because that was my decision.’” Id., at 
5-6 (emphasis added).

In his closing remarks, the prosecutor again informed the jury 
that “‘[y]ou are simply one more step in the procedure.’” He 
concluded by asserting that by comparison with the victim’s suf-
fering, the jury’s decision was easy: “ ‘To infer or to interfere with 
justice by saying that your verdict of a proper punishment for Wil-
liam Anthony Lipham is only a life sentence is a joke. A very sad 
joke.’” Id., at 8.

Allowing petitioner’s death sentence to stand cannot possibly be 
squared with Caldwell. In that case, we overturned the death 
sentence in a case in which the prosecutor had noted to the jury 
that “‘the decision you render is automatically reviewable by the 
Supreme Court.’” We stated there that “it is constitutionally im-
permissible to rest a death sentence on a determination made by 
a sentencer who has been led to believe that the responsibility 
for determining the appropriateness of the defendant’s death rests 
elsewhere.” 472 U. S., at 328-329. The rationale for that hold-
ing was that jurors charged with deciding whether capital punish-
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ment should be imposed should recognize that theirs is a ‘“truly 
awesome responsibility’ ” and “ ‘act with due regard for the conse-
quences of their decision ....’” Id., at 329-330 (quoting Mc- 
Gautha v. California, 402 U. S. 183, 208 (1971)). Dissipating this 
all-important sense of responsibility, we wrote, could easily result 
in the jury’s deciding to “ ‘send a message’ of extreme disapproval 
for the defendant’s acts” without ever having determined that a 
death sentence was in order. 472 U. S., at 331-332.

The prosecutor’s statement here—admonishing the jurors not to 
“‘feel like it is you[r] [decision]’” and urging them not to “‘have 
it weigh too heavily on you because that was my decision’”—is de-
signed for only one reason: to dissipate the jury’s sense of personal 
responsibility for this most awesome of decisions. See, e. g., 
Tucker v. Kemp, 802 F. 2d 1293 (CA11 1986) (en banc) (conclud-
ing that a “prosecutorial expertise” argument was impermissible 
under Caldwell where the prosecutor suggested that others, in-
cluding the prosecutor and the police, bore partial responsibility 
for imposition of the death penalty), cert, denied, 480 U. S. 911 
(1987).

Nor am I persuaded by the State’s argument that petitioner is 
barred on direct appeal from raising his Caldwell claim either 
because of his failure to object at trial or because of his failure 
to object with more specificity on appeal below. In sanctioning 
the prosecutor’s statement that deciding whether to execute peti-
tioner should not “‘weigh too heavily on you,’” the judge com-
mitted what can only be deemed a plain error. And in his brief to 
the Georgia Supreme Court, petitioner—though not complaining 
specifically that Caldwell had been violated—sought reversal gen-
erally because of the “inflammatory and prejudicial” argumenta-
tion of the prosecutor, a description which richly applies to the 
remarks quoted above.

I therefore dissent.

No. 87-7054. Chou  v . Univers ity  of  California . C. A. 
9th Cir. Certiorari denied. Justice  Kennedy  took no part in 
the consideration or decision of this petition.

No. 87-7076. Juras  v . Aman  Collection  Service , Inc ., 
et  al . C. A. 9th Cir. Certiorari denied. Justi ce  Kenned y  
took no part in the consideration or decision of this petition. Re-
ported below: 829 F. 2d 739.
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No. 88-321. Daniels  et  ux . v . Commi ssi oner  of  Internal  
Revenue . C. A. 9th Cir. Certiorari denied. Justice  Ken -
nedy  took no part in the consideration or decision of this petition.

No. 87-7094. Brown  v . Covington  & Burling  et  al . 
C. A. D. C. Cir. Certiorari before judgment denied.

No. 87-7208. Brown  v . Lurye  et  al . C. A. D. C. Cir. 
Certiorari before judgment denied.

No. 87-7098. Johnso n  v . Alabama . Sup. Ct. Ala. Certio-
rari denied. Reported below: 521 So. 2d 1018.

Just ice  Brennan , dissenting.
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227 (1976), I would grant certiorari and vacate the death sentence 
in this case.

Justice  Marsh all , dissenting.
I continue to adhere to my view that the death penalty is in 

all circumstances cruel and unusual punishment forbidden by the 
Eighth and Fourteenth Amendments. Gregg v. Georgia, 428 U. S. 
153, 231 (1976) (Marsh all , J., dissenting). I also continue to be-
lieve that the death penalty’s cruel and unusual nature is made all 
the more arbitrary and freakish when it is imposed by a judge in 
the face of a jury determination that the appropriate penalty is 
life imprisonment. See Spaziano v. Florida, 468 U. S. 447, 467 
(1984) (Stevens , J., concurring in part and dissenting in part). 
Therefore, I would grant the petition for writ of certiorari and 
vacate petitioner’s death sentence for the reasons I expressed in 
Jones v. Alabama, 470 U. S. 1062, 1063 (1985) (Marshall , J., 
dissenting).

In this case, after a full hearing, the jury determined that life 
imprisonment, not death, was the punishment which petitioner de-
served. Nevertheless, following Alabama law which allows him 
wide discretion in death sentences, the trial judge overrode the 
jury’s determination and sentenced petitioner to death. I con-
tinue to believe that “[i]t approaches the most literal sense of 
the word ‘arbitrary’ to put one to death in the face of a contrary 
jury determination where it is accepted that the jury had indeed 
responsibly carried out its task.” Jones v. Alabama, supra, at 
1065.
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No. 87-7101. Mann  v . Oklahom a . Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 749 P. 2d 1151.

Justice  Marshall , with whom Justi ce  Brennan  joins, 
dissenting.

Adhering to my view that the death penalty is in all circum-
stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg n . Georgia, 428 U. S. 153, 
231 (1976) (Marshall , J., dissenting), I would grant the petition 
for certiorari and vacate the death sentence in this case. Even if 
I did not take this view, I would grant the petition in order to 
resolve the question whether inflammatory and prejudicial photo-
graphs of the victim’s body introduced during the guilt phase of 
a capital trial, and subsequently reincorporated during the sen-
tencing phase, violate the accused’s constitutional right to a reli-
able sentencing determination. The Court granted certiorari on a 
very similar question last Term in Thompson v. Oklahoma, 487 
U. S. 815 (1988), but did not decide it because the Court found 
that the petitioner in that case, who was 15 years old at the time 
of the offense, could not be subjected to the death penalty under 
the Eighth and Fourteenth Amendments. See id., at 838, n. 48 
(plurality opinion).

The petitioner here, an adult, was convicted of first-degree mur-
der and sentenced to death for his role in the same murder which 
gave rise to Thompson, supra. During the guilt phase of the pe-
titioner’s trial, the prosecution introduced two color photographs 
of the victim’s body that were taken after the body had been re • 
trieved from a river one month after the murder. These photo-
graphs were reincorporated by the prosecution during the sen-
tencing phase of the trial. On direct appeal, the Oklahoma Court 
of Criminal Appeals found that the trial court erred in admitting 
the photographs due to their “gruesome” and “inordinately grisley 
[sic]” nature. 749 P. 2d 1151, 1156 (1988). The court concluded, 
however, that the error was harmless because “the case against ap-
pellant was sufficient” without the photographs and thus the court 
could “not find this evidence affected the jury’s verdict.” Ibid.

Significantly, the court never considered whether the introduc-
tion of the photographic evidence violated the petitioner’s “con-
stitutional rights by virtue of its being considered at the penalty 
phase” of his trial. Thompson, supra, at 838, n. 48. The state 
court’s analysis is therefore fatally flawed in that it did not accord 
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any weight whatsoever to “the qualitative difference of death from 
all other punishments.” California v. Ramos, 463 U. S. 992, 998 
(1983). As to the specific claim, moreover, the petitioner argues 
convincingly that the photographic evidence created an impermis-
sible risk that his death sentence was based on considerations that 
are “totally irrelevant to the sentencing process,” Zant v. Ste-
phens, 462 U. S. 862, 885 (1983), because it focused the jury’s 
attention on the postmortem decomposition of the victim’s body 
rather than on “the character of the [defendant] and the cir-
cumstances of the crime.” Id., at 879. Indeed, photographic 
evidence of this sort seems no less inflammatory or prejudicial 
than the victim impact statements deemed inadmissible in Booth 
v. Maryland, 482 U. S. 496 (1987).

The introduction in capital trials of ghastly photographs of 
the victim presents substantial and recurring issues of constitu-
tional dimension, see, e. g., Tucker v. Kemp, 480 U. S. 911 (1987) 
(Brennan , J., dissenting from denial of certiorari), that warrant 
plenary review by the Court. I dissent.

No. 87-^116. Hale  v . Oklahom a . Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 750 P. 2d 130.

Justice  Brennan , dissenting.
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227 (1976), I would grant certiorari and vacate the death sentence 
in this case.

Just ice  Marshall , dissenting.
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
231 (1976) (Marshall , J., dissenting), I would grant the petition 
for writ of certiorari and vacate the death sentence in this case. 
But even if I believed that the death penalty could be constitution-
ally imposed under certain circumstances, I would grant the peti-
tion and vacate petitioner’s death sentence for the same reasons 
that I expressed in Brecheen v. Oklahoma, 485 U. S. 909 (1988) 
(Marshal l , J., dissenting from denial of certiorari).

Petitioner was convicted for the murder-kidnaping of the son of 
a prominent local banking family. Pretrial publicity was exten-
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sive. All members of the jury had read or heard of the murder-
kidnaping. Some jurors knew petitioner’s family and some were 
acquainted with the victim’s family. Six members admitted that 
they had formed opinions concerning the case. I do not doubt 
that their representations that they could set aside their opinions 
and listen to the evidence were sincere. But under the totality of 
the circumstances, I can only conclude that petitioner Hale, like 
the petitioner in Brecheen, was denied his constitutional right to a 
fair trial and to impartial sentencing because of Oklahoma’s strong 
presumption against venue changes.

No. 87-7199. Lee  v . Georgi a . Sup. Ct. Ga. Certiorari de-
nied. Reported below: 258 Ga. 82, 365 S. E. 2d 99.

Justice  Marsh all , with whom Justice  Brennan  joins, 
dissenting.

Adhering to my view that the death penalty is in all circum-
stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
231-241 (1976) (Marshal l , J., dissenting), I would grant the peti-
tion for writ of certiorari.

Even if I did not hold this view, I would grant the petition to 
establish clearly the minimal due process requirements for state 
change of venue standards. As I recently argued in Brecheen v. 
Oklahoma, 485 U. S. 909 (1988) (Marshall , J., dissenting from 
denial of certiorari), and Hale v. Oklahoma, ante, p. 878 (Mar -
shall , J., dissenting from denial of certiorari), a defendant’s in-
terest in a fundamentally fair trial outweighs the State’s interest 
in holding that trial in a particular district. It is time that this 
Court consider the constitutional limits on change of venue stand-
ards and assist state efforts to ensure jury impartiality. I would 
grant certiorari.

No. 87-7303. Doe  v . Coughl in , Commi ss ioner , New  York  
State  Depart ment  of  Correctional  Servic es , et  al . Ct. 
App. N. Y. Motion of petitioner to seal portions of the peti-
tion for writ of certiorari granted. Certiorari denied. Reported 
below: 71 N. Y. 2d 48, 518 N. E. 2d 536.

No. 88-5. Mc Call  v . Chesape ake  & Ohio  Railw ay  Co . 
C. A. 6th Cir. Motion of American Diabetes Association et al. for 
leave to file a brief as amici curiae granted. Certiorari denied. 
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Just ice  Blackmun  would grant certiorari. Reported below: 844 
F. 2d 294.

No. 88-22. Valuer  et  al . v . United  State s Distri ct  
Court  for  the  Central  Dis trict  of  Calif ornia  (Southern  
Pacif ic  Transp ortation  Co ., Real  Party  in  Interes t ). 
C. A. 9th Cir. Petition for writ of certiorari and/or mandamus 
denied.

No. 88-72. Pinney  Dock  & Trans por t  Co . v . Norfo lk  & 
West ern  Railway  Co . et  al . C. A. 6th Cir. Motion of C. D. 
Ambrosia Trucking Co. et al. for leave to file a brief as amici 
curiae granted. Certiorari denied. Reported below: 838 F. 2d 
1445.

No. 88-137 (A-95). Gracey  v . Day  et  al . C. A. 3d Cir. 
Application for stay, addressed to Justice  Steve ns  and referred 
to the Court, denied. Certiorari denied. Reported below: 849 
F. 2d 601.
Rehearing Denied

No. 86-1944. Kwoun  et  al . v . Southeast  Miss ouri  Pro -
fes sional  Standa rds  Review  Organ izat ion  et  al ., 486 U. S. 
1022;

No. 87-6801. Dawns  v . Canon  U. S. A., Inc ., 486 U. S. 1045;
No. 87-6933. Will iams  v . Planned  Parenthood  Ass ocia -

tion  of  the  Atlanta  Area , Inc ., et  al ., 487 U. S. 1221; and
No. 87-7038. Kins ey  v . United  States , 487 U. S. 1223. 

Petitions for rehearing denied.
No. 87-6759. Graves  v . Brown , 486 U. S. 1045. Motion for 

leave to file petition for rehearing denied.

Octob er  5, 1988
Dismissals Under Rule 53

No. 88-354. United  States  Departme nt  of  the  Air  Force , 
Scott  Air  Force  Base , Illi nois  v . Federal  Labor  Relati ons  
Authority . C. A. 7th Cir. Certiorari dismissed under this 
Court’s Rule 53. Reported below: 838 F. 2d 229.

No. 88-355. United  States  Departme nt  of  Health  and  
Human  Servi ces , Social  Security  Admini stration  v . Fed -
eral  Labor  Relat ions  Authority  et  al . C. A. 4th Cir. 
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Certiorari dismissed under this Court’s Rule 53. Reported below: 
833 F. 2d 1129.

No. 88-356. United  State s Departme nt  of  the  Navy , 
Philadelp hia  Naval  Ship yard  v . Federal  Labor  Relat ions  
Authority . C. A. 3d Cir. Certiorari dismissed under this 
Court’s Rule 53. Reported below: 840 F. 2d 1131.

October  6, 1988
Dismissals Under Rule 53

No. 88-283. Paradyn e  Corp . v . M/A-Com , Inc ., et  al . C. A. 
4th Cir. Certiorari dismissed under this Court’s Rule 53. Re-
ported below: 849 F. 2d 606.

No. 88-243. Sheftelman  et  al . v . Standard  Metals  Corp , 
et  al . C. A. 10th Cir. Certiorari dismissed under this Court’s 
Rule 53. Reported below: 817 F. 2d 625 and 839 F. 2d 1383.

Octob er  11, 1988
Affirmed oh Appeal

No. 88-295. Local  Union  598, Plumbe rs  & Pipe fit ters  In -
dustry  Journeymen  & Appre ntice s  Train ing  Fund  v . J. A. 
Jones  Construction  Co . et  al . Appeal from C. A. 9th Cir. 
Motion of Foundation for Fair Contracting for leave to file a brief 
as amicus curiae granted. Judgment affirmed. Reported below: 
846 F. 2d 1213.
Appeals Dismissed

No. 88-76. Crocker  National  Bank  et  al . v . City  and  
County  of  San  Franc isc o . Appeal from Sup. Ct. Cal. dis-
missed for want of substantial federal question. The  Chief  Jus -
tice  would note probable jurisdiction and set case for oral argu-
ment. Reported below: 44 Cal. 3d 839, 750 P. 2d 324.

No. 88-179. Jonathan  Club  v . Califor nia  Coastal  Com -
miss ion . Appeal from Ct. App. Cal., 2d App. Dist., dismissed 
for want of substantial federal question.

No. 88-253. Pritc hard  et  ux . v . Board  of  Commi ssi oners  
of  Calvert  County , Maryland , et  al . Appeal from Ct. App. 
Md. dismissed for want of substantial federal question. Reported 
below: 312 Md. 522, 540 A. 2d 1139.
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No. 88-298. Market  Street  Miss ion  v . Bureau  of  Room -
ing  and  Boardin g  House  Standard s , New  Jers ey  Depa rt -
ment  of  Communit y  Aff airs . Appeal from Sup. Ct. N. J. dis-
missed for want of substantial federal question. Reported below: 
110 N. J. 335, 541 A. 2d 668.

No. 88-219. Mannheim  Books , Inc . v . County  of  Cook , Il -
linoi s . Appeal from Sup. Ct. Ill. dismissed for want of sub-
stantial federal question. Justice  Brennan  and Justice  Mar -
shall  would note probable jurisdiction and set case for oral 
argument. Reported below: 122 Ill. 2d 123, 522 N. E. 2d 73.

No. 88-258. Rampp  et  al . v . Gleco  et  al . Appeal from 
C. A. 3d Cir. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 845 F. 2d 1014.

No. 88-377. Frayc hine aud  v . City  of  New  Orlea ns . Ap-
peal from Ct. App. La., 4th Cir., dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied. Reported below: 
519 So. 2d 412.

No. 88-405. Ditma r  v . Needham  Harper  Worldwi de , Inc ., 
et  AL. Appeal from C. A. 6th Cir. dismissed for want of jurisdic-
tion. Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported below: 848 
F. 2d 189.
Certiorari Granted—Vacated and Remanded

No. 87-1929. Fortn ey  et  al . v . Unite d  State s . C. A. 4th 
Cir. Certiorari granted, judgment vacated, and case remanded 
for further consideration in light of Berkovitz v. United States, 486 
U. S. 531 (1988). Reported below: 841 F. 2d 1122.

Justice  Scalia , with whom The  Chief  Justic e , Justice  
O’Connor , and Justice  Kenned y  join, dissenting.

Petitioners in this case were injured by an explosion at an Army 
munitions plant. They sued the United States under the Federal 
Tort Claims Act, 28 U. S. C. §2671 et seq., alleging, inter alia, 
that the explosion was caused by the Army’s failure to observe 
a provision in its safety manual, AMCR 385-100 §20.4 (1970) 
(§20.4), Pet. for Cert. 4, proscribing the use of certain types 
of containers for storage of hazardous materials. After a bench
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trial, the District Court entered judgment for the Government, 
659 F. Supp. 127 (WD Va. 1987); the Court of Appeals affirmed 
in a brief per curiam opinion. 841 F. 2d 1122 (CA4 1988). The 
Court grants the petition for certiorari, vacates the judgment, and 
remands the case for further consideration in light of our decision 
last Term in Berkovitz v. United States, 486 U. S. 531 (1988).

In Berkovitz, we held that an agency’s violation of “a specific 
mandatory directive”—as opposed to the permissible exercise of 
policy discretion—is not sheltered within the discretionary func-
tion exception to the Federal Tort Claims Act waiver of sovereign 
immunity, 28 U. S. C. § 2680(a). Berkovitz, supra, at 544. The 
apparent purpose of today’s remand is to allow the Fourth Circuit 
to determine whether §20.4 is indeed a “specific mandatory di-
rective.” In the circumstances of this case, however, that deter-
mination cannot make any difference. To be sure, both the Dis-
trict Court and the Fourth Circuit held—erroneously, as Berkovitz 
later established—that the discretionary function exception en-
compassed violations of mandatory Government regulations. See 
App. to Pet. for Cert. 18A-19A (District Court); id., at 4A, n. 1 
(Court of Appeals). But the District Court also found as an alter-
native ground, after hearing the testimony of three expert wit-
nesses, that the Army’s use of “nonconductive” containers at the 
plant did not violate §20.4 at all. Id., at 19A. The Fourth Cir-
cuit explicitly affirmed this finding after petitioners requested a 
clarification of the District Court’s decision on the issue. Id., at 
4A, n. 1. Quite obviously, a Berkovitz inquiry into the manda-
tory or discretionary nature of a provision that has in any event 
not been violated is fruitless.

Petitioners argue in their reply that a different provision of the 
safety manual, AMCR 385-100 § 12.33(g) (1970) (§ 12.33), which 
requires use of a sprinkler system with particular characteris-
tics, was also violated. It is not clear from the papers before us 
that this contention, which was addressed in neither the District 
Court’s opinion nor the Fourth Circuit’s opinion, and which is not 
reflected by any mention of § 12.33 in petitioners’ Memorandum 
of Clarification Concerning Waivers of Army Safety Regulations 
filed with the Fourth Circuit, see App. to Pet. for Cert. 24A-26A, 
was even preserved on appeal. Assuming, however, that it was 
preserved, it was not properly presented in the petition for certio-
rari. The petition states that violation of § 12.33 was part of peti-
tioners’ “theory below,” Pet. for Cert. 12, and reproduces the text 
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of § 12.33 in the preliminary section entitled “Statutes and Regula-
tions Involved,” id., at 5. In the body of the petition, however, 
addressed to the “Reasons for Granting the Writ,” not a single 
mention of § 12.33 is to be found, and a section entitled “The Man-
datory Regulation At Issue Herein” discusses only §20.4. See 
id., at 23-24. If this was not an explicit acknowledgment that the 
§ 12.33 claim had subsequently been abandoned, it was at least a 
plain failure to present that claim to this Court. If the Court’s 
remand rests upon § 12.33 rather than § 20.4, I think it a mischie-
vous departure from this Court’s Rule that only issues presented 
in the petition will be considered, Rule 21.1(a), and our require-
ment that the issues be presented clearly, Berkemer v. McCarty, 
468 U. S. 420, 443, n. 38 (1984).

I would deny the petition for certiorari.
No. 88-5215. Foste r  v . Oklaho ma . Ct. Crim. App. Okla. 

Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Maynard n . Cart-
wright, 486 U. S. 356 (1988).
Miscellaneous Orders

No. A-170 (88-155). Texas  v . Johns on . Ct. Crim. App. Tex. 
Application for stay, addressed to The  Chief  Just ice  and re-
ferred to the Court, granted, and it is ordered that the mandate 
of the Court of Criminal Appeals of Texas, case No. 372-86, is re-
called and stayed pending this Court’s action on the petition for 
writ of certiorari. In the event the petition for writ of certiorari 
is denied, this order terminates automatically. Should the peti-
tion for writ of certiorari be granted, this order is to remain in 
effect pending the issuance of the mandate of this Court.

No. A-176. Fort  v . National  American  Insurance  Co . 
et  al . Super. Ct. Cal., County of Los Angeles. Application for 
stay and other relief, addressed to Justice  Marsh all  and re-
ferred to the Court, denied.

No. A-242. Metromedia , Inc ., et  al . v . Apri l  Enter -
pr is es , Inc . Application for stay, presented to Justice  O’Con -
nor , and by her referred to the Court, granted, and it is ordered 
that the judgment of the Court of Appeal of California, Second 
Appellate District, case No. B022890, entered June 9, 1988, is 
stayed pending the timely filing and disposition of a petition for 
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writ of certiorari. In the event the petition for writ of certiorari 
is denied, this order terminates automatically. Should the peti-
tion for writ of certiorari be granted, this order is to remain in 
effect pending the issuance of the mandate of this Court. This 
order is further conditioned upon the bond presently in force re-
maining in effect. Just ice  Stevens  took no part in the consid-
eration or decision of this order.

No. D-686. In  re  Dis barment  of  Warren . Disbarment 
entered. [For earlier order herein, see 485 U. S. 973.]

No. D-691. In  re  Dis barment  of  Newhouse . Disbarment 
entered. [For earlier order herein, see 485 U. S. 984.]

No. D-712. In  re  Dis barment  of  Brill . Disbarment en-
tered. [For earlier order herein, see 486 U. S. 1030.]

No. D-714. In  re  Dis barment  of  Watkins . Disbarment 
entered. [For earlier order herein, see 486 U. S. 1052.]

No. D-718. In  re  Dis barment  of  Morales . Disbarment 
entered. [For earlier order herein, see 487 U. S. 1202.]

No. D-733. In  re  Dis barment  of  Buss ey . It is ordered 
that Robert N. Bussey, of St. Petersburg, Fla., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-734. In  re  Dis barment  of  New man . It is ordered 
that Marvin A. Newman, of Monticello, N. Y., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-735. In  re  Dis barment  of  Stoll . It is ordered that 
Peter Richard Stoll, of Los Angeles, Cal., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-736. In  re  Dis barment  of  Ches so n . It is ordered 
that Calvin W. Chesson, of Charlotte, N. C., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.
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No. 86-492. Boyle , Pers onal  Repr ese ntative  of  the  
Heirs  and  Esta te  of  Boyle  v . Unit ed  Techn olog ies  Corp ., 
487 U. S. 500. Motion of respondent to retax costs granted.

No. 86-1856. Northw est  Central  Pipel ine  Corp . v . State  
Corpo rati on  Commi ssi on  of  Kansas  et  al . Sup. Ct. Kan. 
[Probable jurisdiction noted, 486 U. S. 1021.] Motion of the So-
licitor General for leave to participate in oral argument as amicus 
curiae and for divided argument granted.

No. 86-1879. National  Treas ury  Empl oyees  Union  et  al . 
v. Von  Raab , Commis si oner , United  States  Cust oms  Serv -
ice . C. A. 5th Cir. [Certiorari granted, 485 U. S. 903.] Motion 
of petitioners for leave to file a reply brief out of time denied.

No. 87-56. Owens  et  al . v . Okure . C. A. 2d Cir. [Certio-
rari granted, 485 U. S. 958.] Motion of petitioners for leave to 
file a reply brief out of time denied.

No. 87-470. Fort  Wayne  Books , Inc . v . India na  et  al . 
Sup. Ct. Ind. [Certiorari granted, 485 U. S. 933.] Motion of 
Burke H. Mendenhall for leave to intervene denied.

No. 87-1622. Brendale  v . Confederate d Tribes  and  
Bands  of  the  Yakima  Indian  Nation  et  al .;

No. 87-1697. Wilkinson  v . Confederate d Tribes  and  
Bands  of  the  Yakima  Indian  Nation  et  al .; and

No. 87-1711. County  of  Yakima  et  al . v . Confed erated  
Tribes  and  Bands  of  the  Yakima  Indian  Nation  et  al . 
C. A. 9th Cir. [Certiorari granted, 487 U. S. 1204.] Motion 
of petitioner Brendale for divided argument and for additional 
time for oral argument denied.

No. 87-1703. Robertson , Chief  of  the  Fores t  Service , 
et  al . v. Methow  Valley  Citizens  Council  et  al .; and

No. 87-1704. Marsh , Secret ary  of  the  Army , et  al . v . 
Oregon  Natur al  Resource s  Council  et  al . C. A. 9th Cir. 
[Certiorari granted, 487 U. S. 1217.] Motion of respondents Ore-
gon Natural Resources Council et al. for divided argument denied.

No. 87-5666. High  v . Zant , Warden . C. A. 11th Cir. [Cer-
tiorari granted, 487 U. S. 1233.] Motion of West Virginia Council 
of Churches for leave to file a brief as amicus curiae granted.
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No. 87-6026. Wilki ns  v . Missouri . Sup. Ct. Mo. [Certio-
rari granted, 487 U. S. 1233.] Motion of West Virginia Council of 
Churches for leave to file a brief as amicus curiae granted.

No. 88-148. Souther n  Natural  Gas  Co . v . Fritz  et  al . 
Sup. Ct. Miss. The Solicitor General is invited to file a brief in 
this case expressing the views of the United States.

No. 88-5088. In  re  Hurt . C. A. 4th Cir. Petition for writ 
of common-law certiorari and/or mandamus denied.

No. 88-5197. In  re  Aaron , aka  Kuran . Petition for writ of 
mandamus denied.
Probable Jurisdiction Noted

No. 87-329. The  Florida  Star  v . B. J. F. Appeal from 
Dist. Ct. App. Fla., 1st Dist. Probable jurisdiction noted. Re-
ported below: 499 So. 2d 883.
Certiorari Granted

No. 87-1428. Lorance  et  al . v . AT&T Technologies , Inc ., 
et  AL. C. A. 7th Cir. Certiorari granted. Reported below: 
827 F. 2d 163.

No. 88-23. Lauro  Lines  s . r . l . v . Chass er  et  al . C. A. 
2d Cir. Certiorari granted. Reported below: 844 F. 2d 50.

No. 87-1661. ASARCO Inc . et  al . v . Kadish  et  al . Sup. 
Ct. Ariz. Motions of Alaska Miners Association et al. and Clinton 
Campbell Contractor, Inc., for leave to file briefs as amici curiae 
granted. Certiorari granted. Justice  O’Connor  took no part 
in the consideration or decision of these motions and this petition. 
Reported below: 155 Ariz. 484, 747 P. 2d 1183.

No. 87-5765. Stan for d  v. Kentucky . Sup. Ct. Ky. Mo-
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted.*  Reported below: 734 S. W. 2d 781.

No. 87-7023. Hardin  v . Straub . C. A. 6th Cir. Motion of 
petitioner for leave to proceed in forma pauperis granted. Cer-
tiorari granted limited to Question 1 presented by the petition. 
Reported below: 836 F. 2d 549.

*[Report er ’s Note : For amendment of this order, see post, p. 906.]
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No. 88-64. Miss ouri  et  al . v . Jenkins , by  her  Friend , 
Agyei , et  al . C. A. 8th Cir. Certiorari granted limited to 
Questions 1 and 4 presented by the petition. Reported below: 
838 F. 2d 260.

No. 88-305. South  Carolina  v . Gathers . Sup. Ct. S. C. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari granted. Reported below: 295 S. C. 476, 
369 S. E. 2d 140.

No. 88-317. Duckwo rth  v . Eagan . C. A. 7th Cir. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari granted. Reported below: 843 F. 2d 1554.
Certiorari Denied. (See also Nos. 88-258, 88-377, 88-405, and 

88-5088, supra.)
No. 87-2039. Fahmy  v . United  State s . C. A. 2d Cir. 

Certiorari denied. Reported below: 847 F. 2d 836.
No. 87-2057. Smith  v . Unite d  State s . C. A. 10th Cir. 

Certiorari denied. Reported below: 810 F. 2d 996.
No. 87-2067. Bankston  et  al . v . American  Tele phon e  & 

Telegraph  Co . et  al .; and
No. 88-246. Bache  et  al . v . American  Telep hone  & Tele -

graph  Co. et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 840 F. 2d 283.

No. 87-2068. Alabam a  Power  Co . et  al . v . Thomas , Admin -
ist rator , Environ mental  Protection  Agency , et  al .; and

No. 88-61. Nation al  Coal  Ass n , et  al . v . Natural  Re -
so urc es  Defe nse  Council  et  al . C. A. D. C. Cir. Certio-
rari denied. Reported below: 267 U. S. App. D. C. 274, 838 
F. 2d 1224.

No. 87-2114. Rodrí guez  et  al . v . United  State s . C. A. 
9th Cir. Certiorari denied. Reported below: 840 F. 2d 22.

No. 87-7082. Procter  v . Butle r , Warden . C. A. 5th Cir. 
Certiorari denied. Reported below: 831 F. 2d 1251.

No. 87-7125. Steele  v . Felix  Chevrole t  et  al . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 87-7144. Carter  v . Turner , Warden , et  al . C. A. 
8th Cir. Certiorari denied. Reported below: 845 F. 2d 1026.
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No. 87-7165. Bastidas  v . Henderson , Superi ntendent , 
Auburn  Correct ional  Facilit y , et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 842 F. 2d 1287.

No. 87-7270. Vaughn  v . Wilson  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 827 F. 2d 770.

No. 88-14. Toledo  v . United  State s . Ct. Mil. App. Cer-
tiorari denied. Reported below: 25 M. J. 270 and 26 M. J. 104.

No. 88-24. Camp o  v . New  York  City  Emplo yees ’ Reti re -
ment  System  et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 843 F. 2d 96.

No. 88-25. Celotex  Corp , et  al . v . Grimes  et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 843 F. 2d 815.

No. 88-27. Rusco Indust ries , Inc . v . Mc Laugh lin , Secre -
tary  of  Labor . C. A. 11th Cir. Certiorari denied. Reported 
below: 842 F. 2d 270.

No. 88-39. Garci a  et  al . v . San  Antonio  Metropoli tan  
Transit  Autho rity . C. A. 5th Cir. Certiorari denied. Re-
ported below: 838 F. 2d 1411.

No. 88-50. Jenkins  et  al . v . Miss ouri  et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 838 F. 2d 260.

No. 88-52. Buff alo  Wire  Works  Co ., Inc . v . Departm ent  
of  Housing  and  Urban  Develop ment  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 847 F. 2d 834.

No. 88-53. Boei ng  Co . v . Equal  Emp loym ent  Opportu -
nity  Commis sion . C. A. 9th Cir. Certiorari denied. Reported 
below: 843 F. 2d 1213.

No. 88-58. Fulton  v . Unit ed  States . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 847 F. 2d 836.

No. 88-63. Department  of  Publi c  Safety , Commonwe alth  
of  the  Northern  Marian a  Islands  v . Flemi ng . C. A. 9th 
Cir. Certiorari denied. Reported below: 837 F. 2d 401.

No. 88-70. Deklew a  et  al ., dba  John  Dekle wa  & Sons  v . 
National  Labor  Relat ions  Board  et  al .; and

No. 88-306. Internati onal  Ass ociation  of  Bridge , Struc -
tural  & Ornamen tal  Iron  Workers , Local  3, AFL-CIO v. 
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National  Labor  Relati ons  Board  et  al . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 843 F. 2d 770.

No. 88-73. Kirk  v . United  State s . C. A. 9th Cir. Certio-
rari denied. Reported below: 844 F. 2d 660.

No. 88-74. Inger sol l  Milli ng  Machine  Co . et  al . v . Hy -
dril  Co. C. A. 5th Cir. Certiorari denied. Reported below: 
845 F. 2d 1020.

No. 88-89. Golden  Pacific  Bancorp , v . Clarke , Comp -
troll er  of  the  Currency , et  al . C. A. D. C. Cir. Certio-
rari denied. Reported below: 267 U. S. App. D. C. 86, 837 F. 
2d 509.

No. 88-106. Wyatt  v . Jouflas  et  al . C. A. 10th Cir. Cer-
tiorari denied.

No. 88-118. Go Air , Inc . v . Admini strator , Federal  Avia -
tion  Adminis tration , et  al . C. A. D. C. Cir. Certiorari de-
nied. Reported below: 268 U. S. App. D. C. 306, 841 F. 2d 428.

No. 88-122. County  Line  Joint  Venture  v . City  of  Grand  
Prairie , Texas . C. A. 5th Cir. Certiorari denied. Reported 
below: 839 F. 2d 1142.

No. 88-183. Torres  et  al . v . J. F. Enter prise s , Inc ., et  
al .; and Arnold  v . Opf er . Ct. App. Ohio, Wood County. Cer-
tiorari denied.

No. 88-248. Rublof f , Inc . v. Smith . Ct. App. Ga. Cer-
tiorari denied. Reported below: 187 Ga. App. 317, 370 S. E. 2d 
159.

No. 88-249. Stitt  Spark  Plug  Co . v . Champi on  Spark  
Plug  Co . C. A. 5th Cir. Certiorari denied. Reported below: 
840 F. 2d 1253.

No. 88-251. Sidma n  v . Suprem e  Court  of  Florida  et  al . 
Sup. Ct. Fla. Certiorari denied.

No. 88-254. Anglicker  v . Miller . C. A. 2d Cir. Certio-
rari denied. Reported below: 848 F. 2d 1312.

No. 88-257. Rzep ka  v . Jacobsen . C. A. 7th Cir. Certio-
rari denied. Reported below: 852 F. 2d 570.
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No. 88-259. Alton  Packaging  Corp . v . Pollution  Con -
trol  Board  et  al . App. Ct. Ill., 5th Dist. Certiorari denied. 
Reported below: 162 Ill. App. 3d 731, 516 N. E. 2d 275.

No. 88-264. Vogt  v . Abish  et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 842 F. 2d 1288.

No. 88-265. Badger  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 849 F. 2d 1476.

No. 88-267. Kell ey  v . Ohio . Sup. Ct. Ohio. Certiorari 
denied.

No. 88-268. Will iams  v . Georgia . Sup. Ct. Ga. Certiorari 
denied. Reported below: 258 Ga. 305, 369 S. E. 2d 232.

No. 88-269. Stockton  v . Lansi quot  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 838 F. 2d 1545.

No. 88-277. Seawi nds  Ltd . v . Nedlloyd  Lines , B. V., 
et  al . C. A. 9th Cir. Certiorari denied. Reported below: 846 
F. 2d 586.

No. 88-279. Antrim  et  al . v . Burling ton  Northern  Inc . 
et  AL. C. A. 7th Cir. Certiorari denied. Reported below: 847 
F. 2d 375.

No. 88-281. Sheehan  et  al . v . Purola tor , Inc ., et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 839 F. 2d 99.

No. 88-282. Alter  et  al . v . Schroeder  et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 841 F. 2d 770.

No. 88-285. Pacinda t  Mutual  Prote ction  & Indem nity  
Ass n ., Ltd . v . Travelers  Indem nity  Co . C. A. 5th Cir. 
Certiorari denied. Reported below: 837 F. 2d 187.

No. 88-286. Flynn  v . Connecticut . App. Ct. Conn. Cer-
tiorari denied. Reported below: 14 Conn. App. 10, 539 A. 2d 
1005.

No. 88-288. Becnel  et  al . v . Dupuis  et  al . C. A. 5th Cir. 
Certiorari denied.

No. 88-290. Cannon  v . Rowen  et  vir . Ct. App. Cal., 3d 
App. Dist. Certiorari denied.



892 OCTOBER TERM, 1988

October 11, 1988 488 U. S.

No. 88-294. Guys  & Dolls  Billiard s , Inc . v . Mc Hale  
et  al . C. A. 4th Cir. Certiorari denied. Reported below: 846 
F. 2d 71.

No. 88-300. National  Rifle  Assoc iation  of  America  
et  al . v. Minnes ota  State  Ethical  Pract ices  Board . C. A. 
8th Cir. Certiorari denied. Reported below: 845 F. 2d 1027.

No. 88-301. Gill  v . Mercy  Hosp ital  et  al . Ct. App. Cal., 
5th App. Dist. Certiorari denied. Reported below: 199 Cal. 
App. 3d 889, 245 Cal. Rptr. 304.

No. 88-307. Mortga ge  Mart , Inc . v . Rechnitzer , Trust ee  
in  Bankrupt cy , et  al .; and Berger  v . Davis , Trust ee  in  
Bankrupt cy , et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 847 F. 2d 597 (first case); 848 F. 2d 1242 (second 
case).

No. 88-308. Const ant  v . Advanced  Micr o -Devices , Inc ., 
et  al . C. A. Fed. Cir. Certiorari denied. Reported below: 
848 F. 2d 1560.

No. 88-311. Empi re  Lumber  Co . v . Washington  Water  
Power  Co . et  al . Sup. Ct. Idaho. Certiorari denied. Re-
ported below: 114 Idaho 191, 755 P. 2d 1229.

No. 88-314. Jacks on  v . St . Josep h  State  Hospi tal . C. A. 
8th Cir. Certiorari denied. Reported below: 840 F. 2d 1387.

No. 88-316. Parks  v . Parks . Ct. App. Mo., Eastern Dist. 
Certiorari denied. Reported below: 747 S. W. 2d 279.

No. 88-319. Thornbury  Towns hip  et  al . v . W. D. D., Inc . 
C. A. 3d Cir. Certiorari denied. Reported below: 850 F. 2d 170.

No. 88-343. Murphy , Guardian  of  Prange  v . Bens on , 
Guardian  ad  Litem  of  Prange . Sup. Ct. Ill. Certiorari de-
nied. Reported below: 121 Ill. 2d 570, 527 N. E. 2d 303.

No. 88-358. Thomps on  v . Unite d  State s  Postal  Service . 
C. A. Fed. Cir. Certiorari denied. Reported below: 847 F. 2d 
842.

No. 88-360. Byron  v . Unite d  State s  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 849 F. 2d 1467.

No. 88-361. Lucas  v . Philadelp hia  Naval  Ship yard  et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 853 F. 2d 919.
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No. 88-362. Wilson  et  al . v . Kuenzi  et  al . Sup. Ct. Mo. 
Certiorari denied. Reported below: 751 S. W. 2d 741.

No. 88-366. Levin  et  al . v . Parrill o  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 845 F. 2d 1016.

No. 88-370. Matlock  v . Texas . Ct. App. Tex., 5th Dist. 
Certiorari denied.

No. 88-378. Boling  v . Unite d State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 837 F. 2d 477.

No. 88-379. Philli ps  v . United  State s . C. A. 10th Cir. 
Certiorari denied.

No. 88-383. Dillon  v . Unit ed  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 853 F. 2d 922.

No. 88-388. Fairnes s in  Media  v . Federal  Communica -
tio ns  Commi ssi on  et  al . C. A. D. C. Cir. Certiorari denied. 
Reported below: 271 U. S. App. D. C. 273, 851 F. 2d 1500.

No. 88-397. Kaus hiva  v . Board  of  Truste es  of  the  Uni -
versi ty  of  the  Dis trict  of  Columb ia  et  al . C. A. D. C. Cir. 
Certiorari denied.

No. 88-398. Pennsy lvani a  Publi c  Util ity  Commi ssi on  v . 
National  Railroad  Passenger  Corporation . C. A. 3d Cir. 
Certiorari denied. Reported below: 848 F. 2d 436.

No. 88-407. Vance  v . United  State s . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 851 F. 2d 166.

No. 88-409. Firs t  National  Bank , Lexington , Tenness ee  
v. Unite d  State s . C. A. Fed. Cir. Certiorari denied. Re-
ported below: 846 F. 2d 740.

No. 88-425. Levy  v . Regents  of  the  Unive rsit y  of  Cali -
fornia  et  al . Ct. App. Cal., 1st App. Dist. Certiorari denied. 
Reported below: 199 Cal. App. 3d 1334, 245 Cal. Rptr. 576.

No. 88-431. Communit y  Federal  Savings  & Loan  Ass n . v . 
Direc tor  of  Revenu e , State  of  Missouri , et  al . Sup. Ct. 
Mo. Certiorari denied. Reported below: 752 S. W. 2d 794.

No. 88-439. Leonetti  et  al . v . Unite d  State s . C. A. 3d 
Cir. Certiorari denied.
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No. 88-440. Newsom e v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 849 F. 2d 1474.

No. 88-442. Rivera -Ramir ez  v . United  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 852 F. 2d 573.

No. 88-5017. Jenki ns  v . Califo rnia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 88-5040. Lena  v . United  States . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 849 F. 2d 603.

No. 88-5044. Levasseur  et  al . v . United  State s . C. A. 
1st Cir. Certiorari denied. Reported below: 846 F. 2d 786.

No. 88-5048. Balaw ajder  v . United  States  Distr ict  
Court  for  the  Northern  Dis trict  of  California . C. A. 9th 
Cir. Certiorari denied.

No. 88-5053. Spe ncer  v . United  States  Court  of  Ap-
pea ls  for  the  Seventh  Circui t . C. A. 7th Cir. Certiorari 
denied.

No. 88-5055. Alexan der  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 846 F. 2d 74.

No. 88-5057. Parez  v . Unite d  States  Dis trict  Court  for  
the  Southern  Dis trict  of  Califo rnia . C. A. 9th Cir. Cer-
tiorari denied.

No. 88-5064. Fairc hilde  v . Ericks on , aka  Schuller , et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 849 F. 2d 600.

No. 88-5073. Gallo  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 846 F. 2d 74.

No. 88-5078. Doe , a  Minor  v . Unit ed  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 842 F. 2d 244.

No. 88-5115. Mixon  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 845 F. 2d 1029.

No. 88-5127. Aqeel  v . United  State s  Dis trict  Court  for  
the  Souther n  Dis trict  of  Ohio . C. A. 6th Cir. Certiorari 
denied.

No. 88-5128. Lewis  et  al . v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 840 F. 2d 1276.
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No. 88-5133. Falkner  v . Jones , Warden , et  al . C. A. 11th 
Cir. Certiorari denied.

No. 88-5203. Walker  v . Maryl and  Publi c  Defender  Of -
fi ce  et  al . C. A. 4th Cir. Certiorari denied. Reported below: 
846 F. 2d 75.

No. 88-5230. Caldwel l  v . Bureau  of  Federal  Pris ons . 
C. A. 4th Cir. Certiorari denied. Reported below: 842 F. 2d 
1289.

No. 88-5234. Flynn  v . Florida . Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied.

No. 88-5235. James  v . Federal  Bureau  of  Inves tigat ion  
et  al . C. A. D. C. Cir. Certiorari denied.

No. 88-5250. Sheraz ee  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 838 F. 2d 1220.

No. 88-5253. Streat er  v . Williams , Direct or , Distr ict  
of  Columbi a  Depa rtme nt  of  Corrections . C. A. D. C. Cir. 
Certiorari denied.

No. 88-5257. Wood  v . Connecti cut . Sup. Ct. Conn. Cer-
tiorari denied. Reported below: 208 Conn. 125, 545 A. 2d 1026.

No. 88-5260. Ferenc  v . Internal  Revenue  Service .
C. A. 11th Cir. Certiorari denied. Reported below: 854 F. 2d 
1324.

No. 88-5265. Fleegle  v . Maryl and . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 74 Md. App. 743.

No. 88-5268. Kitche n  v . India na . Ct. App. Ind. Certio-
rari denied. Reported below: 517 N. E. 2d 1268.

No. 88-5269. Bell  v . Borg , Warden . C. A. 9th Cir. Cer-
tiorari denied.

No. 88-5272. Hines  v . Illinois . App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 165 Ill. App. 3d 289, 518 
N. E. 2d 1362.

No. 88-5277. Worl ey  v . West  Virgini a . Sup. Ct. App. 
W. Va. Certiorari denied. Reported below:----- W. Va.------ ,
369 S. E. 2d 706.

No. 88-5282. De  Young  v . De  Koster  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 855 F. 2d 858.
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No. 88-5283. De  Young  v . O’Brien  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 855 F. 2d 858.

No. 88-5287. Burrel l  v . Dugger , Secretary , Florida  De -
partm ent  of  Corrections , et  al . C. A. 11th Cir. Certiorari 
denied.

No. 88-5289. Koehler  v . Rees , Warden , et  al . C. A. 9th 
Cir. Certiorari denied.

No. 88-5290. Hines  v . Supe rior  Court  of  Calif ornia , 
Sacrame nto  County , et  al . Ct. App. Cal., 3d App. Dist. 
Certiorari denied.

No. 88-5291. Cutler  v . Munic ipality  of  Anchorage , 
Alaska . Ct. App. Alaska. Certiorari denied.

No. 88-5292. Chatman  v . Cowley , Warden , et  al . C. A. 
10th Cir. Certiorari denied.

No. 88-5293. Cherry  v . California . Sup. Ct. Cal. Certio-
rari denied.

No. 88-5294. Empe y  v . Texas  Board  of  Pardons  and  Pa -
roles  et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 845 F. 2d 1020.

No. 88-5295. Lips man  v . Maso n . App. Term, Sup. Ct. N. Y., 
1st Jud. Dept. Certiorari denied.

No. 88-5298. T. B. v. Iowa  Departme nt  of  Human  Serv -
ices  et  al . Ct. App. Iowa. Certiorari denied. Reported below: 
432 N. W. 2d 166.

No. 88-5299. Garza  v . Grammer , Ass is tant  Direct or , Ne -
braska  Departme nt  of  Correct ional  Servi ces , Adult  In -
sti tution s . C. A. 8th Cir. Certiorari denied. Reported below: 
860 F. 2d 1083.

No. 88-5301. Jupin  v. Stet zer  et  al . C. A. 3d Cir. Cer-
tiorari denied.

No. 88-5308. Szarewicz  v. Joyce  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 88-5311. Rogers  v . Pets ock , Superi ntendent , State  
Correcti onal  Instit ution  and  Diagnost ic  and  Class if ica -
tion  Center  at  Pitts burgh . C. A. 3d Cir. Certiorari denied.
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No. 88-5313. Nash  v . Ervin . C. A. 4th Cir. Certiorari de-
nied. Reported below: 846 F. 2d 72.

No. 88-5316. Twit ty  v . Maass . C. A. 9th Cir. Certiorari 
denied.

No. 88-5317. Pollock  v . Marshall . C. A. 6th Cir. Certio-
rari denied. Reported below: 845 F. 2d 656.

No. 88-5329. Casamen to  v . Northern  Virgi nia  Mental  
Health  Inst itute . Cir. Ct. Va., Fairfax County. Certiorari 
denied.

No. 88-5331. Sheff ield  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 851 F. 2d 362.

No. 88-5333. Mc Clain  v . Caput o  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 849 F. 2d 602.

No. 88-5335. Fisher  v . Riddick , Judge , Madis on  County , 
Alabama , Proba te  Court , et  al . C. A. 11th Cir. Certiorari 
denied. Reported below: 849 F. 2d 1478.

No. 88-5338. Graves  v . Thurman , Warden , et  al . C. A. 
9th Cir. Certiorari denied.

No. 88-5340. Hemphill  v . Daily  Gazet te  Co ., Inc ., et  al . 
Cir. Ct. W. Va., Kanawha County. Certiorari denied.

No. 88-5341. Brown  v . New  York . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 136 
App. Div. 2d 1, 525 N. Y. S. 2d 618.

No. 88-5348. Bell  v . Freeman , Superi ntende nt , State  
Correct ional  Institu tion  at  Camp  Hill , Pennsy lvania , 
et  AL. C. A. 3d Cir. Certiorari denied.

No. 88-5351. Davis  v . Mc Laughli n , Secreta ry  of  Labor . 
C. A. D. C. Cir. Certiorari denied.

No. 88-5357. Perales  v . Unite d  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 851 F. 2d 358.

No. 88-5359. Plyler  et  al . v . Evatt , Commi ss ioner , South  
Caroli na  Departme nt  of  Corrections , et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 846 F. 2d 208.

No. 88-5371. Langley  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 848 F. 2d 152.
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No. 88-5374. Jones  v . Haberlain , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 848 F. 2d 191.

No. 88-5385. Payne  v . Robin son , Warden . Sup. Ct. Conn. 
Certiorari denied. Reported below: 207 Conn. 565, 541 A. 2d 
504.

No. 88-5389. Ochoa -Ochoa  v . Unite d  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 852 F. 2d 573.

No. 88-5395. Bermud ez  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 852 F. 2d 572.

No. 88-5426. Daloia  v . Rose , Ass is tant  United  States  
Attorney , et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 849 F. 2d 74.

No. 88-5436. Mann  v . Adams  et  al . C. A. 9th Cir. Certio-
rari denied. Reported below: 846 F. 2d 589.

No. 88-5500. Freiw ald  v . Jabe , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 848 F. 2d 190.

No. 87-1565. Texas  v . Modgli ng . Ct. Crim. App. Tex. 
Certiorari denied. Justice  White  and Justice  Kenned y  would 
grant certiorari.

No. 87-1649. Boyle  v . Illinois . App. Ct. Ill., 5th Dist. 
Certiorari denied. Justice  White  would grant certiorari. Re-
ported below: 161 Ill. App. 3d 1054, 514 N. E. 2d 1169.

No. 87-1853. Lauritzen  et  ux ., Indivi dually  and  dba  
Lauritze n Farms  v . Mc Laughlin , Secret ary  of  Labor . 
C. A. 7th Cir. Certiorari denied. Justice  White  would grant 
certiorari. Reported below: 835 F. 2d 1529.

No. 87-1907. Young  v . Langley  et  al . C. A. 6th Cir. Cer-
tiorari denied. Justice  White  would grant certiorari. Reported 
below: 840 F. 2d 19.

No. 87-2037. Kahn  v . Avnet , Inc . C. A. 2d Cir. Certio-
rari denied. Justi ce  White  would grant certiorari. Reported 
below: 841 F. 2d 1116.

No. 87-2047. Feaster  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Justice  White  would grant certiorari. Re-
ported below: 843 F. 2d 1392.

No. 87-7111. Gruenholz  et  al . v . United  State s . C. A. 
7th Cir. Certiorari denied. Justice  White  would grant certio-
rari. Reported below: 837 F. 2d 1404.
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No. 88-93. Union  Pacific  Railroa d  Co . et  al . v . Moritz , 
Trust ee  of  Iowa  Railroa d  Co . C. A. 7th Cir. Certiorari de-
nied. Justi ce  White  would grant certiorari. Reported below: 
840 F. 2d 535.

No. 88-195. Kreis her  v . Mobil  Oil  Corp . Ct. App. Cal., 
1st App. Dist. Certiorari denied. Just ice  White  would grant 
certiorari. Reported below: 198 Cal. App. 3d 389, 243 Cal. Rptr. 
662.

No. 88-338. Robinson  v . Connecticut . App. Ct. Conn. 
Certiorari denied. Justice  White  would grant certiorari. Re-
ported below: 14 Conn. App. 40, 539 A. 2d 606.

No. 88-339. Stamle r  et  al . v . Zamboni . C. A. 3d Cir. 
Certiorari denied. Justice  White  would grant certiorari. Re-
ported below: 847 F. 2d 73.

No. 87-1800. Robertson , Executor  of  the  Will  of  Hand  
v. United  State s . C. A. 6th Cir. Certiorari denied. Re-
ported below: 838 F. 2d 1215.

Just ice  Blackm un , with whom Justice  O’Connor  joins, 
dissenting.

This case concerns the deductibility, under §§170 and 2055 of 
the Internal Revenue Code of 1954, 26 U. S. C. §§ 170 and 2055, 
of a testamentary disposition to a nonprofit cemetery, which en-
joys tax-exempt status under § 501(c)(13) of the Code. The Solici-
tor General concedes that such a donation is deductible for federal 
income tax purposes, but he resists deductibility for federal estate 
tax purposes. Whether this distinction is legally sound is, I feel, 
an issue deserving plenary consideration by this Court.

I therefore dissent and would grant the petition for a writ of 
certiorari. I adhere to the reasons set forth by Justice  O’Con -
nor  in her opinion (which Justice Powell and I joined) dissent-
ing from the denial of certiorari in Mellon Bank, N. A. v. United 
States, 475 U. S. 1032 (1986).

No. 87-1864. Clevela nd  News pape r  Guild , Local  1, et  al . 
v. Plain  Dealer  Publis hing  Co . C. A. 6th Cir. Certiorari 
denied. Justice  White  and Justice  Blackmun  would grant cer-
tiorari. Reported below: 839 F. 2d 1147.

No. 87-1877. Hartens tine  v . Superi or  Court  of  Cali -
fornia  for  the  County  of  San  Bernardino , North  Dese rt  
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Dis trict  (Blue  Cross  of  Southern  Califor nia  et  al ., Real  
Parties  in  Interes t ). Ct. App. Cal., 4th App. Dist. Certio-
rari denied. Justice  Whit e  would grant certiorari. Just ice  
O’Connor  took no part in the consideration or decision of this 
petition. Reported below: 196 Cal. App. 3d 206, 241 Cal. Rptr. 
756.

No. 87-7118. Ashf ord  v . Illino is . Sup. Ct. Ill.;
No. 87-7119. Stew art  v . Illinois . Sup. Ct. Ill.;
No. 87-7136. Emers on  v . Illinois . Sup. Ct. Ill.;
No. 87-7137. Orang e  v . Illino is . Sup. Ct. Ill.;
No. 87-7174. Green  v . North  Carolina . Sup. Ct. N. C.;
No. 88-5074. Hendricks  v . Califo rnia . Sup. Ct. Cal.;
No. 88-5131. Hawkins  v . Lynaug h , Direct or , Texas  De -

partmen t  of  Corrections . C. A. 5th Cir.;
No. 88-5198. Landry  v . Lynaugh , Direct or , Texas  De -

partm ent  of  Corrections . C. A. 5th Cir.;
No. 88-5300. Barber  v . Tenness ee . Sup. Ct. Tenn.;
No. 88-5310. Parkus  v . Mis sou ri . Sup. Ct. Mo.;
No. 88-5314. Wade  v . California . Sup. Ct. Cal.;
No. 88-5330. Will iams  v . California . Sup. Ct. Cal.;
No. 88-5383. Rojem  v . Oklaho ma . Ct. Crim. App. Okla.;
No. 88-5393. Merce r  v . Armon tro ut , Warden . C. A. 8th 

Cir.; and
No. 88-5440. Coleman  v . Ohio . Sup. Ct. Ohio. Certiorari 

denied. Reported below: No. 87-7118, 121 Ill. 2d 55, 520 N. E. 
2d 332; No. 87-7119, 121 Ill. 2d 93, 520 N. E. 2d 348; No. 87- 
7136, 122 Ill. 2d 411, 522 N. E. 2d 1109; No. 87-7137, 121 Ill. 
2d 364, 521 N. E. 2d 69; No. 87-7174, 321 N. C. 594, 365 S. E. 
2d 587; No. 88-5074, 44 Cal. 3d 635, 749 P. 2d 836; No. 88-5131, 
844 F. 2d 1132; No. 88-5198, 844 F. 2d 1117; No. 88-5300, 753 
S. W. 2d 659; No. 88-5310, 753 S. W. 2d 881; No. 88-5314, 44 
Cal. 3d 975, 750 P. 2d 794; No. 88-5330, 44 Cal. 3d 883, 751 P. 
2d 395; No. 88-5383, 753 P. 2d 359; No. 88-5393, 844 F. 2d 582; 
No. 88-5440, 37 Ohio St. 3d 286, 525 N. E. 2d 792.

Just ice  Brennan  and Justi ce  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.
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No. 88-60. Ohio  Power  Co . v . Thomas , Admini strator , 
United  State s  Environ mental  Protection  Agency , et  al . 
C. A. D. C. Cir. Motion of petitioner to defer consideration of 
the petition for certiorari denied. Certiorari denied. Reported 
below: 267 U. S. App. D. C. 274, 838 F. 2d 1224.

No. 88-182. General  Elect ric  Co . v . United  States  et  al . 
C. A. 6th Cir. Certiorari denied. Justice  Whit e  and Justi ce  
O’Connor  would grant certiorari. Reported below: 848 F. 2d 190.

No. 88-5135. Torre s -Arboledo  v . Flori da . Sup. Ct. Fla. 
Certiorari denied. Justice  Whit e  would grant certiorari. Re-
ported below: 524 So. 2d 403.

Just ice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentence in this case.

No. 88-5276. Mc Kenzie  v . Mc Cormick , Warden , et  al . 
C. A. 9th Cir. Certiorari denied. Just ice  Kenned y  took no 
part in the consideration or decision of this petition. Reported 
below: 842 F. 2d 1525.

Justice  Brennan , dissenting.
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227 (1976), I would grant certiorari and vacate the death sentence 
in this case.

Justice  Marshall , dissenting.
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
231 (1976) (Marsh all , J., dissenting), I would grant the petition 
for writ of certiorari and vacate the death sentence in this case. 
But even if I believed that the death penalty could be constitu-
tionally imposed under certain circumstances, I would grant the 
petition and vacate petitioner’s death sentence for the reasons I 
expressed in McKenzie v. Montana, 449 U. S. 1050 (1980) (Mar -
shall , J., dissenting from denial of certiorari).
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No. 88-5281. Willi ams  v . Barwi ck . C. A. 11th Cir. Cer-
tiorari before judgment denied.

No. 88-5315. Wils on  v . Illino is . Sup. Ct. Ill. Certiorari 
denied. Reported below: 123 Ill. 2d 113, 526 N. E. 2d 335.

Just ice  Marshall , with whom Justice  Brennan  joins, 
dissenting.

For the reasons stated in Lego n . Illinois, post this page (Mar -
shal l , J., dissenting), I would grant the petition in order to re-
solve the question whether a state court, when recognizing a new 
federal constitutional rule governing criminal procedure, is bound 
by the retroactivity principles fashioned by this Court, and if so, 
whether the principle of retroactivity announced in Griffith v. 
Kentucky, 479 U. S. 314 (1987), applies to a state-court decision 
recognizing such a rule, notwithstanding the state court’s pre- 
Griffith determination that, under the retroactivity decisions of 
this Court then in force, the new rule would be given prospective 
application only. I dissent.

No. 88-5319. Lego  v . Illino is . Sup. Ct. Ill. Certiorari de-
nied. Reported below: 116 Ill. 2d 323, 507 N. E. 2d 800.

Justi ce  Marshall , with whom Justice  Brennan  joins, 
dissenting.

I
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
231 (1976) (Mars hall  J., dissenting), I would grant the petition 
for certiorari and vacate the death sentence in this case. Even if 
I did not take this view, I would grant the petition in order to re-
solve the question whether a state court, when recognizing a new 
federal constitutional rule governing criminal procedure, is bound 
by the retroactivity principles fashioned by this Court, and if so, 
whether the principle of retroactivity announced in Griffith v. 
Kentucky, 479 U. S. 314 (1987), applies to a state-court decision 
recognizing such a rule, notwithstanding the state court’s pre- 
Griffith determination that, under the retroactivity decisions of 
this Court then in force, the new rule would be given prospective 
application only.
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II

In March 1984, the petitioner was tried in state court for mur-
der. During voir dire, the petitioner proposed that the trial court 
ask the venirepersons whether they “believe[d] in the presump-
tion of innocence as it applies to a person charged with a crime.” 
The trial court refused. The petitioner was subsequently con-
victed and, after a death penalty hearing, sentenced to death. In 
his direct appeal to the Illinois Supreme Court, the petitioner ar-
gued that the trial court’s refusal to ask the proposed question vio-
lated People v. Zehr, 103 Ill. 2d 472, 469 N. E. 2d 1062 (1984), 
which was issued approximately six months after the petitioner’s 
trial concluded. Zehr held that a criminal defendant is deprived 
of his right to “a fair and impartial jury” by a trial court’s refusal 
to question prospective jurors on their view on the presumption of 
innocence. Id., at 477, 469 N. E. 2d, at 1064.

The Illinois Supreme Court rejected the petitioner’s claim, not-
ing that in People n . Britz, 112 Ill. 2d 314, 493 N. E. 2d 575
(1986),  it had held that Zehr would not be applied retroactively 
because it “‘represented a change in Illinois law.’” 116 Ill. 
2d 323, 338, 507 N. E. 2d 800, 805 (1987) (quoting Britz, supra, 
at 319, 493 N. E. 2d, at 577). Justice Simon dissented, finding 
that Britz could not be squared with this Court’s subsequent de-
cision in Griffith. In Griffith, the Court held that decisions an-
nouncing new constitutional rules governing criminal procedure 
are “to be applied retroactively to all cases, state or federal, pend-
ing on direct review or not yet final.” 479 U. S., at 328. In so 
doing, the Court explicitly abandoned the “clear break” exception, 
under which a new constitutional rule would not be applied retro-
actively if it represented a substantial departure from past prece-
dent or accepted practice. Ibid.

As noted above, the Illinois Supreme Court’s Britz decision is 
based on this now-discredited “clear break” exception, but the 
state court nonetheless insisted on applying it in the petitioner’s 
case for reasons not made clear until People v. Harris, 123 Ill. 
2d 113, 526 N. E. 2d 335 (1988), cert, denied sub nom. Wilson v. 
Illinois, ante, at 902. There, the state court explained: “Grif-
fith was not the law on retroactivity at the time this court de-
cided Britz. We do not read Griffith as requiring us to recon-
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sider our earlier holding in Britz.” Harris, supra, at 130, 526 
N. E. 2d, at 341 (emphasis in original). In other words, the state 
court believes that it need not apply Griffith’s retroactivity rule 
retroactively.

The difficulty with this view, in my judgment, is that it appears 
to contradict the very premise of the Griffith decision, namely, 
that “failure to apply a newly declared constitutional rule to crimi-
nal cases pending on direct review violates basic norms of con-
stitutional adjudication.” 479 U. S., at 322. Not the least, it 
“creates the . . . problem of not treating similarly situated defend-
ants the same.” Id., at 327.

I am unpersuaded by the respondent’s contention that the Illi-
nois Supreme Court was free to ignore this Court’s retroactivity 
principles because Zehr was a ruling on state, rather than fed-
eral, law. This assertion is belied by the fact that, in Harris, the 
state court understood itself to be bound by federal retroactivity 
precedents. 123 Ill. 2d, at 129, 526 N. E. 2d, at 341 (“[A]t the 
time Britz was decided this court correctly followed the applicable 
law on retroactivity as articulated by the United States Supreme 
Court”).*  And, as explained in People v. Erickson, 117 Ill. 2d 
271, 513 N. E. 2d 367 (1987), the state court looks to this Court’s 
retroactivity precedents only when the rule announced is of fed-
eral constitutional dimension. See id., at 289, 513 N. E. 2d, at 
374 (“Because Griffith addresses a rule which pertains to a con-
stitutional right and the defendant herein seeks retroactive appli-
cation of a rule which pertains to a statutory right, we do not 
deem Griffith controlling”). It is proper to assume, therefore, 
that Zehr recognizes a federal right.

In any event, this Court typically retains a role when the state 
court “has been influenced by an accompanying interpretation 
of federal law.” Three Affiliated Tribes V. Wold Engineering, 
P. C., 467 U. S. 138, 152 (1984). Indeed, where it appears, as it 
does here, that the “state court has proceeded on an incorrect per-
ception of federal law,” this Court has stepped in and “reviewed 
the federal question on which the state-law determination appears 
to have been premised.” Ibid. Thus, even if Zehr is premised

* Indeed, the only question for the state court in Harris was whether the 
applicable retroactivity precedent for a post-Griffith claim based on Zehr is 
Griffith itself or a series of cases beginning with Linkletter v. Walker, 381 
U. S. 618 (1965), and culminating with United States v. Johnson, 457 U. S. 
537 (1982).
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on state law, the Court may consider the retroactivity of that deci-
sion because the Illinois Supreme Court looked solely to our prece-
dents in making its retroactivity determination.

Because the instant case and People n . Harris, supra, raise a 
substantial issue of federal retroactivity law, I would grant the pe-
titions for certiorari in both cases. I dissent.

Rehearing Denied
No. 87-6489. Howard  v . City  of  Fort  Myers , Florida , 

et  al ., 486 U. S. 1044. Petition for rehearing denied.

No. 87-1149. Reagin  v . Terry  et  al ., 485 U. S. 906 and 
1015. Motion of petitioner for leave to file second petition for re-
hearing denied.

October  13, 1988
Miscellaneous Order

No. A-289. Bell  v . Lynaugh , Direct or , Texas  Depa rt -
ment  of  Corrections . Application for stay of execution of sen-
tence of death, presented to Justi ce  White , and by him referred 
to the Court, granted pending the timely filing and disposition by 
this Court of a petition for writ of certiorari. Should the petition 
for writ of certiorari be denied, this stay terminates automatically. 
In the event the petition for writ of certiorari is granted, this stay 
shall continue pending the sending down of the judgment of this 
Court.

October  17, 1988

Vacated and Remanded After Probable Jurisdiction Noted
No. 86-1034. Virgi nia  v . Ameri can  Booksel lers  Ass n ., 

Inc ., et  al . C. A. 4th Cir. [Probable jurisdiction noted, 479 
U. S. 1082; questions certified, 484 U. S. 383.] Judgment va-
cated and case remanded for further consideration in light of Vir-
ginia v. American Booksellers Assn., Inc., 236 Va. 168, 372 S. E. 
2d 618 (1988).

Certiorari Granted—Reversed. (See No. 88-139, ante, p. 1.)

Miscellaneous Orders
No. D-710. In  re  Dis barment  of  Ford . Disbarment en-

tered. [For earlier order herein, see 486 U. S. 1030.]
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No. D-715. In  re  Dis barment  of  Youts . Disbarment en-
tered. [For earlier order herein, see 486 U. S. 1052.]

No. D-737. In  re  Dis barment  of  Weatherly . It is or-
dered that Gerald Weatherly, of Dallas, Tex., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-738. In  re  Dis barment  of  Burke . It is ordered that 
Jerome Joseph Burke, Jr., of West Hempstead, N. Y., be sus-
pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-739. In  re  Disbarm ent  of  Benjam in . Motion of Ron-
ald R. Benjamin to be suspended from the practice of law in this 
Court for six months, nunc pro tunc, denied. It is ordered that 
Ronald R. Benjamin, of Binghamton, N. Y., be suspended from the 
practice of law in this Court and that a rule issue, returnable within 
40 days, requiring him to show cause why he should not be dis-
barred from the practice of law in this Court.

No. 87-201. Mansell  v . Mansel l . Ct. App. Cal., 5th App. 
Dist. [Probable jurisdiction noted, 487 U. S. 1217.] Motion of 
the Solicitor General for leave to file a brief as amicus curiae out 
of time granted.

No. 87-1245. Texas  Monthly , Inc . v . Bullock , Comptr ol -
ler  of  Public  Accounts  of  the  State  of  Texas , et  al . Ct. 
App. Tex., 3d Dist. [Probable jurisdiction noted, 485 U. S. 958.] 
Motion of appellant for leave to file a reply brief out of time denied.

No. 87-1383. United  State s  v . Halper . D. C. S. D. N. Y. 
[Probable jurisdiction noted, 486 U. S. 1053.] John G. Roberts, 
Jr., Esq., of Alexandria, Va., a member of the Bar of this Court, 
is invited to brief and argue this case as amicus curiae in support 
of the judgment below.

No. 87-1868. Mead  Corp . v . Tilley  et  al . C. A. 4th Cir. 
[Certiorari granted, ante, p. 815.] Motion of respondents to sub-
stitute Richard H. Wall, Executor of the Estate of David H. Wall, 
in place of David H. Wall, deceased, denied.

No. 87-5765. Stan for d  v . Kentucky . Sup. Ct. Ky. The 
order of October 11, 1988 [ante, p. 887], granting the petition for 
writ of certiorari is amended to read as follows: Motion of peti-
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tioner for leave to proceed in forma pauperis granted. Certiorari 
granted limited to Question VIII presented by the petition and 
case set for oral argument in tandem with No. 87-6026, Wilkins v. 
Missouri [certiorari granted, 487 U. S. 1233], in place of No. 87- 
5666, High v. Zant, Warden [certiorari granted, 487 U. S. 1233].

No. 88-348. New  Orleans  Publi c  Service  Inc . v . Counci l  
of  the  City  of  New  Orleans  et  al . C. A. 5th Cir. The So-
licitor General is invited to file a brief in this case expressing the 
views of the United States.

No. 88-5270. In  re  Dennis . Petition for writ of mandamus 
and/or prohibition denied.
Probable Jurisdiction Noted

No. 88-389. Public  Empl oyees  Reti reme nt  System  of  
Ohio  v . Bett s . Appeal from C. A. 6th Cir. Motion of appellee 
for leave to proceed in forma pauperis granted. Probable juris-
diction noted. Reported below: 848 F. 2d 692.
Certiorari Granted

No. 88-10. Harte -Hanks  Communicati ons , Inc . v . Con - 
naughton . C. A. 6th Cir. Certiorari granted. Reported 
below: 842 F. 2d 825.

No. 88-155. Texas  v . Johnson . Ct. Crim. App. Tex. Cer-
tiorari granted. Reported below: 755 S. W. 2d 92.

No. 88-40. Unite d  State s  v . Zolin  et  al . C. A. 9th Cir. 
Certiorari granted. Justice  Brennan  took no part in the con-
sideration or decision of this petition. Reported below: 809 F. 
2d 1411, 842 F. 2d 1135, and 850 F. 2d 610.
Certiorari Denied

No. 87-2006. Illinois  v . Madison . Sup. Ct. Ill. Certiorari 
denied. Reported below: 121 Ill. 2d 195, 520 N. E. 2d 374.

No. 87-2111. Easter  House  v . United  States . C. A. Fed. 
Cir. Certiorari denied. Reported below: 846 F. 2d 78.

No. 87-7203. Burton  v . Evans . C. A. 8th Cir. Certiorari 
denied.

No. 87-7226. Gibbons  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 842 F. 2d 1293.

No. 87-7244. Aaron  v . Sullivan , Warden , et  al . C. A. 
10th Cir. Certiorari denied.
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No. 87-7254. Murp hy  v . Hedrick , Warden . C. A. 4th Cir. 
Certiorari denied. Reported below: 845 F. 2d 83.

No. 87-7282. Macioce  v . Calif ornia . Ct. App. Cal., 6th 
App. Dist. Certiorari denied. Reported below: 197 Cal. App. 
3d 262, 242 Cal. Rptr. 771.

No. 88-121. Barnet te  et  al . v . United  States . C. A. 
11th Cir. Certiorari denied. Reported below: 846 F. 2d 753.

No. 88-146. Matos  v . Le Fevre , Superi ntende nt , Clinton  
Corre cti onal  Facilit y . C. A. 2d Cir. Certiorari denied.

No. 88-158. Phoenix  Canada  Oil  Co . Ltd . v . Texaco  Petro -
leum  Co. et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 842 F. 2d 1466.

No. 88-169. Morison  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 844 F. 2d 1057.

No. 88-173. Linquis t  v . Bowen , Secretary  of  Health  and  
Human  Servi ces , et  al . C. A. 8th Cir. Certiorari denied. 
Reported below: 839 F. 2d 1321.

No. 88-205. Camp bell  et  al . v . Unite d  State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 845 F. 2d 1374.

No. 88-255. Garrett  v . Gene ral  Motors  Corp . C. A. 8th 
Cir. Certiorari denied. Reported below: 844 F. 2d 559.

No. 88-313. Hallmark  Cards , Inc ., et  al . v . Hartf ord  
House , Ltd ., dba  Blue  Mount ain  Arts , et  al . C. A. 10th 
Cir. Certiorari denied. Reported below: 846 F. 2d 1268.

No. 88-329. Bodnar  et  al . v . Synpol , Inc . C. A. 5th Cir. 
Certiorari denied. Reported below: 843 F. 2d 190.

No. 88-330. American  Cyanamid  Co . v . Abbot , a  Minor , 
Who  Sues  by  her  Mother  and  Next  Friend , Abbot . C. A. 
4th Cir. Certiorari denied. Reported below: 844 F. 2d 1108.

No. 88-331. Lane  et  al . v . Davenport  et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 844 F. 2d 1310.

No. 88-332. Reed  v . Mannhalt . C. A. 9th Cir. Certiorari 
denied. Reported below: 847 F. 2d 576.
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No. 88-335. Flip  Side  Produ ction s , Inc ., et  al . v . Jam  
Production s , Ltd ., et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 843 F. 2d 1024.

No. 88-337. Pierce  County  Dis trict  Court  Probatio n  Of -
fic e  et  al . v. Elliott  et  al . C. A. 9th Cir. Certiorari denied.

No. 88-344. Oscar  v . Clovervale  Foods  Proces sing , Inc . 
C. A. 4th Cir. Certiorari denied. Reported below: 833 F. 2d 
310.

No. 88-346. Minizza  et  al . v . Stone  Conta iner  Corp ., 
Corrugat ed  Container  Divis ion , East  Plant , et  al . C. A. 
3d Cir. Certiorari denied. Reported below: 842 F. 2d 1456.

No. 88-351. Drinkwate r  v . Metrop olitan  Life  Insur -
ance  Co. C. A. 1st Cir. Certiorari denied. Reported below: 
846 F. 2d 821.

No. 88-359. Button  et  ux . v . Connecticut  General  Life  
Insurance  Co . et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 847 F. 2d 584.

No. 88-363. Fournier  et  ux. v. Petrol eum  Helicopt ers , 
Inc ., étal . C. A. 5th Cir. Certiorari denied. Reported below: 
845 F. 2d 1020.

No. 88-365. Rivard  et  al . v . Chicag o Fire  Fight ers  
Union , Local  No . 2, et  al . Sup. Ct. Ill. Certiorari denied. 
Reported below: 122 Ill. 2d 303, 522 N. E. 2d 1195.

No. 88-368. Koch  v . City  of  Hutchi nso n , Kansas , et  al . 
C. A. 10th Cir. Certiorari denied. Reported below: 847 F. 2d 
1436.

No. 88-430. Drasen  et  al . v . Unit ed  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 845 F. 2d 731.

No. 88-457. Nelson  et  al . v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 852 F. 2d 706.

No. 88-471. Martin  et  ux. v. Commi ssi oner  of  Internal  
Revenue . C. A. 5th Cir. Certiorari denied. Reported below: 
848 F. 2d 1239.

No. 88-475. De Izaguirre  v . United  State s . C. A. 11th 
Cir. Certiorari denied. Reported below: 851 F. 2d 363.
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No. 88-498. Scarf o  v. Unite d  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 850 F. 2d 1015.

No. 88-501. Leigh  v . United  State s . C. A. 11th Cir. Cer-
tiorari denied.

No. 88-509. Giac alone  et  al . v . United  State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 853 F. 2d 470.

No. 88-5004. Hill  v . Murray , Direct or , Virginia  Depa rt -
ment  of  Corrections . C. A. 4th Cir. Certiorari denied. Re-
ported below: 842 F. 2d 1291.

No. 88-5104. Harden  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 846 F. 2d 1229.

No. 88-5160. Sitti ng  Holy  v . United  State s . C. A. 8th 
Cir. Certiorari denied. Reported below: 855 F. 2d 856.

No. 88-5222. Gacho  v . Illinois . Sup. Ct. Ill. Certiorari 
denied. Reported below: 122 Ill. 2d 221, 522 N. E. 2d 1146.

No. 88-5266. Lewis  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 848 F. 2d 186.

No. 88-5344. Bobo  v . Ohio . Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 37 Ohio St. 3d 177, 524 N. E. 2d 489.

No. 88-5352. Bowens  v . Snow , Chairman , Georg ia  Board  
of  Pardons  and  Paroles , et  al . C. A. 11th Cir. Certiorari 
denied. Reported below: 853 F. 2d 930.

No. 88-5364. Sullivan  et  ux . v . Crawf ord  et  al . Super. 
Ct. N. J., App. Div. Certiorari denied.

No. 88-5365. Szemborsk i v . Bonanza  Invest ment  Co . Ct. 
App. Wis. Certiorari denied.

No. 88-5366. Taylor  v . Bunge  Corp . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 843 F. 2d 498.

No. 88-5367. Ross v. Texas  et  al . C. A. 5th Cir. Certio-
rari denied. Reported below: 849 F. 2d 1470.

No. 88-5369. Thomas  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied.
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No. 88-5370. Simmons  v . Vogle  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 849 F. 2d 606.

No. 88-5372. Jones  v . News ome , Superi ntende nt , Geor -
gia  State  Prison . C. A. 11th Cir. Certiorari denied. Re-
ported below: 846 F. 2d 62.

No. 88-5386. Sindram  v . Taylor . Ct. App. D. C. Certio-
rari denied.

No. 88-5387. White  v . Unite d  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 850 F. 2d 691.

No. 88-5401. Cowling  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 856 F. 2d 198.

No. 88-5402. Oppe l  v . Meachum , Commi ss ioner , Connect -
icu t  Department  of  Corre ction . C. A. 2d Cir. Certiorari 
denied. Reported below: 851 F. 2d 34.

No. 88-5405. Iddeen  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 851 F. 2d 359.

No. 88-5409. Pachec o  v . United  State s . C. A. 9th Cir. 
Certiorari denied.

No. 88-5413. Pepp ard  v . United  State s . C. A. 1st Cir. 
Certiorari denied. Reported below: 860 F. 2d 1072.

No. 88-5417. Brunot  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 853 F. 2d 929.

No. 88-5423. Kell ey  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 850 F. 2d 212.

No. 88-5427. Collin  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 852 F. 2d 1290.

No. 88-5431. Wisse h  v. United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 846 F. 2d 75.

No. 88-5444. Lara  v . Unite d  State s . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 851 F. 2d 1419.

No. 88-5453. Rodriguez -Quinones  v . Unite d State s . 
C. A. 11th Cir. Certiorari denied. Reported below: 853 F. 2d 
930.
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No. 88-5456. Hurtado  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 845 F. 2d 1020.

No. 88-5457. Bauer  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied.

No. 88-5458. Duty  v . Lynaugh , Direct or , Texas  Depart -
ment  of  Correcti ons . C. A. 5th Cir. Certiorari denied. Re-
ported below: 849 F. 2d 1470.

No. 88-5460. Servidio  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 853 F. 2d 923.

No. 88-5463. Little  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 849 F. 2d 610.

No. 88-5466. Parker  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 852 F. 2d 569.

No. 88-5476. Madam ba  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 842 F. 2d 1090.

No. 88-5484. Madrid  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 842 F. 2d 1090.

No. 88-5485. Scates  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 846 F. 2d 75.

No. 88-5490. Gordon  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 849 F. 2d 607.

No. 88-5494. Rodríguez -Delga do  v . United  State s . C. A. 
9th Cir. Certiorari denied. Reported below: 852 F. 2d 1290.

No. 88-5499. Sandoval  Vargas  v . Unite d  State s . C. A. 
9th Cir. Certiorari denied. Reported below: 854 F. 2d 1132.

No. 88-5502. Locke  v . Alabama . Sup. Ct. Ala. Certiorari 
denied. Reported below: 527 So. 2d 1347.

No. 87-1942. Florida  v . Brown . Sup. Ct. Fla. Motion of 
respondent for leave to proceed informa pauperis granted. Cer-
tiorari denied. Reported below: 521 So. 2d 110.

No. 88-345. Florida  v . Belc her . Dist. Ct. App. Fla., 3d 
Dist. Motion of respondent for leave to proceed informa paupe-
ris granted. Certiorari denied. Reported below: 520 So. 2d 303.
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No. 87-6703. Metheny  v . Hamby , Warden , et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 835 F. 2d 672.

Justice  White , dissenting.
This case and one other in which the Court denies certiorari 

today—Bryant v. United States, No. 87-7322, post, p. 916—pre-
sent the question whether violations of the Interstate Agree-
ment on Detainers (IAD) are cognizable in federal habeas corpus 
proceedings.

I
The IAD question is one that has divided the Courts of Appeals. 

Most of the Circuits have held that violations of the IAD, without 
more, do not make out a claim for relief under either 28 U. S. C. 
§2254 or §2255? In this case, the Sixth Circuit found that peti-
tioner could not obtain habeas relief for an IAD violation in a pro-
ceeding brought under § 2254; in the other case disposed of today, 
Bryant, supra, the Fourth Circuit reached a similar conclusion 
with respect to a § 2255 action. This majority position among the 
Courts of Appeals, however, has been rejected by at least two 
Circuits, with a third also somewhat in disagreement.1 2 This 
issue has been presented to the Court for its consideration on sev-
eral occasions in the past; the Court has, unfortunately, refused 
to resolve this persistent conflict among the lower federal courts. 
See, e. g., Haskins v. Virginia, 484 U. S. 1037 (1988) (White , J., 
dissenting); Kerr v. Finkbeiner, 474 U. S. 929 (1985) (White , J., 
dissenting).

Once again, I dissent from this Court’s denial of review on this 
question. There is nothing to commend having habeas corpus 

1 The majority rule, holding that IAD violations, without more, do not state 
a claim for habeas relief, has been adopted by the Fourth and Sixth Circuits 
(as illustrated by these two cases) as well as the First Circuit, Fasano n . 
Hall, 615 F. 2d 555, 558, cert, denied, 449 U. S. 867 (1980); the Second, Ed-
wards n . United States, 564 F. 2d 652, 654 (1977); the Eighth, Shigemura v. 
United States, 726 F. 2d 380, 381 (1984); the Tenth, Greathouse v. United 
States, 655 F. 2d 1032, 1034 (1981), cert, denied, 455 U. S. 926 (1982); and 
the Eleventh, Seymore v. Alabama, 846 F. 2d 1355, 1356-1357 (1988).

2 The Seventh Circuit has held that violations of the IAD are cognizable 
in federal habeas proceedings, Webb v. Keohane, 804 F. 2d 413, 414 (1986), 
as has the Third Circuit, United States v. Williams, 615 F. 2d 585, 590-591 
(1980). The Ninth Circuit has found that certain IAD violations are cogni-
zable in federal habeas, while others are not. Compare Carlson v. Hong, 707 
F. 2d 367, 368 (1983), with Cody n . Morris, 623 F. 2d 101, 102 (1980).
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available in some Circuits and not in others. I would grant cer-
tiorari in this case to resolve the split of authority among the 
Courts of Appeals.

II

These two I AD cases, however, are not the only two present-
ing conflicts among the courts over the interpretation of federal 
statutes (or constitutional provisions), on which the Court has de-
nied review already this Term. In 14 other cases this Term, the 
Court has declined to review judgments which created or exacer-
bated existing splits in authority among the state and/or fed-
eral courts. See, e. g., Texas v. Modgling, ante, p. 898; Boyle n . 
Illinois, ante, p. 898; Lauritzen v. McLaughlin, ante, p. 898; 
Cleveland Newspaper Guild v. Plain Dealer Publishing Co., ante, 
p. 899; Hartenstine v. Superior Court, ante, p. 899; Young v. 
Langley, ante, p. 898; Kahn v. Avnet, Inc., ante, p. 898; Feaster 
v. United States, ante, p. 898; Gruenholz v. United States, ante, 
p. 898; Union Pacific R. Co. v. Moritz, ante, p. 899; Kreisher v. 
Mobil Oil Corp., ante, p. 899; Robinson v. Connecticut, ante, 
p. 899; Stamler v. Zamboni, ante, p. 899; and Torres-Arboledo v. 
Florida, ante, p. 901.

I noted my dissent from the denial of review in all of these 
cases. Most of them present questions of the proper interpreta-
tion of federal statutes and a few involve questions of constitu-
tional interpretation. These questions concern issues that have 
divided the Courts of Appeals (or, in some instances, the state 
courts), and require our attention when it is so apparent that some 
persons are being protected or being sanctioned by the federal law 
and others are not.

I also note that the Court granted certiorari (or noted proba-
ble jurisdiction) so far this Term in at least 12 cases which, like 
these, raise questions of federal statutory interpretation that 
had divided the lower courts. See, e. g., Lorance v. AT&T Tech-
nologies, Inc., ante, p. 887; Texas State Teachers Assn. v. Gar-
land Independent School Dist., ante, p. 815; California n . ARC 
America Corp., ante, p. 814; Federal Savings & Loan Insurance 
Corp. v. Ticktin, ante, p. 815; Mead Corp. n . Tilley, ante, p. 815; 
Neitzke v. Williams, ante, p. 816; Finley v. United States, ante, 
p. 815; Hardin v. Straub, ante, p. 887; Lauro Lines s. r. I. v. 
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Chasser, ante, p. 887; Massachusetts v. Mor ash, ante, p. 815; 
Missouri n . Jenkins, ante, p. 888; and Duckworth v. Eagan, ante, 
p. 888. It is not immediately apparent to me—as it must not be 
to litigants in the cases in which certiorari was denied, or to 
judges in the federal and state court systems—why the Court 
granted certiorari in these 12 cases, but not in the previously 
listed 16 in which I have dissented or am dissenting from the de-
nial of review.

This is not to say that review should not have been granted in 
the 12 cases that will be reviewed. To the contrary: where cases 
present issues over which the federal and state courts have di-
vided, this Court has a special obligation to intercede and provide 
some definitive resolution of the issues. Cf. this Court’s Rule 17. 
Rather, my point is that this Court is only fulfilling this role with 
respect to some of the cases brought here on review, and not oth-
ers—and the method by which it distinguishes between the two is 
elusive, to say the least. This is the principal reason why I have 
dissented from so many of the Court’s decisions to deny certiorari 
in the past: almost 200 times in the past three Terms.

As I see it, the reason the Court grants review in some of these 
cases, but does not do so in many others, is the limitation placed 
on the Court’s docket by its resources: its finite ability to hear 
arguments and issue decisions in only a given number of cases in 
each Term. The Court would rather give prompt attention to all 
cases in which it grants review than grant review in a larger num-
ber of cases in any Term than it can hear in a single Term, for 
to do the latter would necessarily afford only delayed review in 
every case in which plenary consideration is granted. That may 
well be a justifiable course of action, but it does tend to con-
ceal the fact that many cases that deserve review are being denied 
review.

It is also clear that, so far this Term, the Court has limited 
its argument intake to a modest number. In our first two con-
ferences this Term, we denied review in 1,074 cases, and granted 
review in 32.3 We thus granted review in 2.8% of the petitions 
acted upon. Should we continue to grant review at this rate for 
the rest of the Term, and if the applications for review acted 
upon this Term total 4,650 (3% more than last Term), we will have 

3 Of the cases in which review was denied, 460 were “paid” cases while 
614 were brought in forma pauperis. Among the granted cases, 29 were 
“paid” and 3 were in forma pauperis.
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granted review in only 130 cases—considerably less than the 170 
cases we have been deciding each Term (which would likely be 
disposed of in approximately 150 hours of argument time and 150 
opinions).

No. 87-7311. Poindexte r  v . Ohio . Sup. Ct. Ohio. Certio-
rari denied. Reported below: 36 Ohio St. 3d 1, 520 N. E. 2d 568.

Justi ce  Marshall , with whom Justi ce  Brennan  joins, 
dissenting.

Adhering to my view that the death penalty is in all circum-
stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
231 (1976) (Mars hall  J., dissenting), I would grant the petition 
for certiorari and vacate the death sentence in this case. Even if 
I did not take this view, I believe the Court should reserve judg-
ment on this petition pending our disposition of Dugger v. Adams 
No. 87-121, cert, granted, 485 U. S. 933 (1988). The petitioner 
here, like the petitioner in Adams, claims that a jury instruction 
stressing the preliminary nature of the jury’s decision so mini-
mized the jury’s sense of responsibility for its decision and so 
increased the likelihood of a recommendation of death as to be 
unconstitutional under Caldwell v. Mississippi, 472 U. S. 320
(1985),  despite the accuracy of the instruction. Notwithstanding 
the similarity of the petitioners’ claims, the Court denies certio-
rari in the instant case without waiting to consider what light 
the Adams case will shed on the issues here. Because I consider 
such haste inappropriate, particularly when a man’s life hangs in 
the balance, I dissent.

No. 87-7322. Bryant  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Justi ce  White  would grant certiorari for 
the reasons set forth in his dissent in No. 87-6703, Metheny 
v. Hamby, Warden, et al., supra. Reported below: 846 F. 2d 74.

No. 88-115. United  Kingdo m Mutual  Steams hip  Assur -
ance  Ass n . (Berm uda ) Ltd . et  al . v . State  Est ablis hment  
for  Agricu ltural  Product  Tradin g . C. A. 11th Cir. Mo-
tion of Maritime Law Association of the United States for leave to 
file a brief as amicus curiae granted. Certiorari denied. Re-
ported below: 838 F. 2d 1576.

No. 88-153. Texaco  Petro leum  Co . et  al . v . Phoenix  Can -
ada  Oil  Co . Ltd . C. A. 3d Cir. Motion of Rule of Law Commit-
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tee for leave to file a brief as amicus curiae granted. Certiorari 
denied. Reported below: 842 F. 2d 1466.

No. 88-191. Unite d  Gas  Pipe  Line  Co . v . Louis iana  Power  
& Light  Co . et  al . Ct. App. La., 4th Cir. Motion of Interstate 
Natural Gas Association of America for leave to file a brief as ami-
cus curiae granted. Certiorari denied. Reported below: 517 So. 
2d 145.

No. 88-220. Vielle  v. Baisley . Ct. App. Colo. Motion of 
Blackfeet Tribe of the Blackfeet Reservation in Montana for leave 
to file a brief as amicus curiae granted. Certiorari denied. Re-
ported below: 749 P. 2d 446.

No. 88-247. Prudenti al -Bache  Securi tie s , Inc . v . Finn  
et  ux. Dist. Ct. App. Fla., 4th Dist. Motion of respondents for 
award of attorney’s fees and costs denied. Certiorari denied. Re-
ported below: 523 So. 2d 617.

No. 88-274. Wilson  v . Harels on  et  al . C. A. 9th Cir. 
Motion of petitioner to defer consideration of the petition for 
certiorari denied. Certiorari denied. Reported below: 854 F. 2d 
1141.

No. 88-5173. Sprei tzer  v . Illinois . Sup. Ct. Ill.;
No. 88-5193. Enoch  v . Illinois . Sup. Ct. Ill.; and
No. 88-5432. Odle  v . California . Sup. Ct. Cal. Certiorari 

denied. Reported below: No. 88-5173, 123 Ill. 2d 1, 525 N. E. 
2d 30; No. 88-5193, 122 Ill. 2d 176, 522 N. E. 2d 1124; No. 88- 
5432, 45 Cal. 3d 386, 754 P. 2d 184.

Justice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg n . Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

October  18, 1988
Miscellaneous Order

No. 65, Orig. Texas  v . New  Mexic o . It is ordered that 
D. Monte Pascoe, Esq., of Denver, Colo., be appointed Special 
Master in place of Charles J. Meyers, deceased.

The Special Master shall have authority to fix the time and con-
ditions for the filing of additional pleadings and to direct subse-
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quent proceedings, and with authority to summon witnesses, issue 
subpoenas, and take such evidence as may be introduced and such 
as he may deem it necessary to call for. The Special Master is 
directed to submit such reports as he may deem appropriate.

The compensation of the Special Master, the allowances to him, 
the compensation paid to his legal, technical, stenographic, and cler-
ical assistants, the cost of printing his report, and all other proper 
expenses, including travel expenses, shall be charged against and 
be borne by the parties in such proportion as the Court may here-
after direct. [For earlier order herein, see, e. g., ante, p. 808.]

October  19, 1988

Dismissal Under Rule 53
No. 87-163. United  States  Army  Corps  of  Engine ers  

et  al . v. Ameron , Inc ., et  al . C. A. 3d Cir. [Certiorari 
granted, 485 U. S. 958.] Writ of certiorari dismissed under this 
Court’s Rule 53.

Miscellaneous Order
No. A-317. Armontrout , Warden  v . Mercer . Application 

of the Attorney General of Missouri for an order to vacate the stay 
of execution of sentence of death entered by the United States 
Court of Appeals for the Eighth Circuit, presented to Just ice  
Blackmun , and by him referred to the Court, denied.

October  25, 1988
Miscellaneous Order

No. A-305 (88-5687). Edwards  v . Scroggy , Commissi oner , 
Miss iss ipp i Depart ment  of  Corrections , et  al . C. A. 5th 
Cir. Application for stay of execution of sentence of death, pre-
sented to Justice  White , and by him referred to the Court, 
granted pending the disposition by this Court of the petition for 
writ of certiorari. Should the petition for writ of certiorari be de-
nied, this stay terminates automatically. In the event the petition 
for writ of certiorari is granted, this stay shall continue pending the 
sending down of the judgment of this Court. Justice  Scalia  took 
no part in the consideration or decision of this application.
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October  28, 1988
Miscellaneous Order

No. A-319. Woods  v . Flori da . Application for stay of exe-
cution of sentence of death, presented to Justice  Kennedy , and 
by him referred to the Court, denied. Justice  Blackm un  and 
Justice  Steve ns  would grant the application.

Justi ce  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant the application for stay of execu-
tion in order to give the applicant time to file a petition for writ of 
certiorari and would grant the petition and vacate the death sen-
tence in this case.

October  31, 1988
Appeals Dismissed

No. 87-2058. Cornh usk er  Chris tian  Chil drens  Home , 
Inc . v. Departme nt  of  Social  Services  of  Nebraska  et  al . 
Appeal from Sup. Ct. Neb. dismissed for want of substantial fed-
eral question. Reported below: 227 Neb. 94, 416 N. W. 2d 551.

No. 88-177. VECO International , Inc ., et  al . v . Alask a  
Publi c  Off ices  Commis sio n . Appeal from Sup. Ct. Alaska dis-
missed for want of substantial federal question. Reported below: 
753 P. 2d 703.

No. 88-228. St . Hilaire  v . Maine . Appeal from Sup. Jud. 
Ct. Me. dismissed for want of substantial federal question. Re-
ported below: 543 A. 2d 824.

No. 88-320. Kammer  v . Young . Appeal from Ct. Sp. App. 
Md. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certio-
rari, certiorari denied. Reported below: 73 Md. App. 565, 535 A. 
2d 936.

No. 88-413. Bovino  v . Middl es ex  County  Board  of  Social  
Services . Appeal from Super. Ct. N. J., App. Div., dismissed 
for want of jurisdiction. Treating the papers whereon the appeal 
was taken as a petition for writ of certiorari, certiorari denied.
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No. 88-5439. Ikeni  v . Califor nia  Superior  Court  of  
Fres no  County  et  al . Appeal from Ct. App. Cal., 5th App. 
Dist., dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied.

No. 88-5464. Buller  et  al . v . Hurley  State  Bank . Ap-
peal from Sup. Ct. S. D. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported below: 428 
N. W. 2d 545.

No. 88-381. Geever  et  ux . v . Illino is . Appeal from Sup. 
Ct. Ill. dismissed for want of jurisdiction. Justice  Brennan , 
Justi ce  Marsh all , and Justice  Stev ens  would note probable 
jurisdiction and set case for oral argument. Reported below: 122 
Ill. 2d 313, 522 N. E. 2d 1200.

Vacated and Remanded After Certiorari Granted
No. 87-1467. Exxon  Co ., U. S. A. v. Banqu e de  Paris  et  

des  Pays -Bas . C. A. 5th Cir. [Certiorari granted, 485 U. S. 
1020.] Judgment vacated and case remanded for further con-
sideration in light of Kerr Construction Co. v. Plains National 
Bank, 753 S. W. 2d 181 (Tex. App. 1987).

Certiorari Granted—Reversed. (See No. 88-161, ante, p. 9.)

Certiorari Granted—Vacated and Remanded
No. 88-28. Onwuas oanya  v . United  States . C. A. D. C. 

Cir. Certiorari granted, judgment vacated, and case remanded 
to the Court of Appeals with instructions to dismiss the proceed-
ings arising out of petitioner’s Rule 41(3) motion as moot. United 
States v. Munsingwear, Inc., 340 U. S. 36, 38-39 (1950). Re-
ported below: 265 U. S. App. D. C. 224, 830 F. 2d 372.

No. 88-41. Board  of  Governors  of  State  Colle ges  and  
Univers ities  et  al . v . Akins  et  al . C. A. 7th Cir. Certio-
rari granted, judgment vacated, and case remanded for further 
consideration in light of Torres v. Oakland Scavenger Co., 487 
U. S. 312 (1988). Reported below: 840 F. 2d 1371.
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Miscellaneous Orders
No. A-253. Roggio  v . Unit ed  State s . Application for re-

lease pending appeal, addressed to Justice  Brennan  and referred 
to the Court, denied.

No. 65, Orig. Texas  v . New  Mexico . Motion for allowance 
of fees and disbursements on behalf of the late Charles J. Meyers, 
Special Master, granted, and the allocation for total services and 
disbursements set forth in the motion approved. This amount is 
to be paid equally by the parties. Justi ce  Stev ens  took no part 
in the consideration or decision of this motion. [For earlier order 
herein, see, e. g., ante, p. 917.]
* No. 112, Orig. Wyoming  v . Oklahom a . Motion of defendant 
to dismiss the complaint denied. Defendant is allowed 30 days 
within which to file an answer. [For earlier order herein, see 487 
U. S. 1231.]

No. 87-201. Mansel l  v . Mansel l . Ct. App. Cal., 5th App. 
Dist. [Probable jurisdiction noted, 487 U. S. 1217.] Motion of 
Women’s Equity Action League et al. for leave to file a brief as 
amici curiae granted.

No. 87-1855. Gilhool , Secret ary  of  Educat ion  of  Penn -
syl vania  v. Muth  et  al . C. A. 3d Cir. [Certiorari granted, 
ante, p. 815.] Motion of respondent Russell A. Muth for leave to 
proceed further herein in forma pauperis granted.

No. 87-1939. Barnard , Chairman  of  the  Committ ee  of  Bar  
Examiner s  of  the  Virgin  Isla nds  v . Thorstenn  et  al .; and

No. 87-2008. Virgi n  Islands  Bar  Ass n . v . Thorst enn  et  al . 
C. A. 3d Cir. [Certiorari granted, 487 U. S. 1232.] Motion of 
Paul Hoffman et al. for leave to file a brief as amici curiae granted.

No. 87-2066. W. S. Kirkp atrick  & Co., Inc ., et  al . v . 
Environm ental  Tectonic s  Corp ., Internati onal . C. A. 3d 
Cir.; and

No. 88-399. Hammond  v . Termi nal  Railroa d  Assoc iation  
of  St . Loui s . C. A. 7th Cir. The Solicitor General is invited 
to file briefs in these cases expressing the views of the United 
States.

No. 88-317. Duckworth  v . Eagan . C. A. 7th Cir. [Certio-
rari granted, ante, p. 888.] Motion for appointment of counsel 
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granted, and it is ordered that Howard B. Eisenberg, Esq., of 
Carbondale, Ill., be appointed to serve as counsel for respondent 
in this case.

No. 88-5412. Foy  et  vir  v . Northe ast  Suburban  Life . Ct. 
App. Ohio, Hamilton County. Motion of petitioners for leave to 
proceed in forma pauperis denied. Petitioners are allowed until 
November 21, 1988, within which to pay the docketing fee required 
by Rule 45(a) and to submit a petition in compliance with Rule 33 
of the Rules of this Court.

Justice  Brennan , Justice  Marsh all , Justice  Blackm un , 
and Justi ce  Stevens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 88-5416. Chris tian  v . Bowen , Secretary  of  Health  
and  Human  Servi ces . C. A. 6th Cir. Motion of petitioner for 
leave to proceed in forma pauperis denied. Petitioner is allowed 
until November 21, 1988, within which to pay the docketing fee 
required by Rule 45(a) and to submit a petition in compliance with 
Rule 33 of the Rules of this Court.

Justi ce  Brennan , Justice  Marshall , and Justi ce  Ste -
vens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 88-5480. Weigang  v . Pearl  River  County  Board  of  
Supe rvisors  et  al . Appeal from Cir. Ct. Pearl River County, 
Miss. Motion of appellant for leave to proceed informa pauperis 
denied. Appellant is allowed until November 21, 1988, within 
which to pay the docketing fee required by Rule 45(a) and to sub-
mit a statement as to jurisdiction in compliance with Rule 33 of 
the Rules of this Court.

Just ice  Brennan , Justice  Marshall , and Justi ce  Ste -
vens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would dismiss the appeal without reaching the mer-
its of the motion to proceed informa pauperis.
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No. 88-5487. In  re  Balaw ajder . Petition for writ of man-
damus denied.

No. 88-5318. In  re  Youngs -Settle ;
No. 88-5354. In  re  Douglas s ; and
No. 88-5400. In re  Radva n -Ziemn owi cz . Petitions for 

writs of mandamus and/or prohibition denied.
Probable Jurisdiction Noted

No. 87-2127. American  Foreign  Service  Ass n , et  al . v . 
Garfi nkel , Direct or , Informati on  Security  Overs ight  Of -
fice , et  al . Appeal from D. C. D. C. Probable jurisdiction 
noted. Reported below: 688 F. Supp. 671.
Certiorari Granted

No. 88-411. Murray , Direct or , Virgini a  Departme nt  of  
Corrections , et  al . v . Giarr ata no  et  al . C. A. 4th Cir. 
Certiorari granted. Reported below: 847 F. 2d 1118.
Certiorari Denied. (See also Nos. 88-320, 88-413, 88-5439, and 

88-5464, supra.)
No. 87-1350. 0. N. E. Ship ping , Ltd . v . Flota  Mercan te  

Grancol ombia na , S. A., et  al . C. A. 2d Cir. Certiorari de-
nied. Reported below: 830 F. 2d 449.

No. 87-7129. Scartz  v. United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 838 F. 2d 876.

No. 87-7143. Cosen tino  v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 844 F. 2d 30.

No. 87-7159. Claw son  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 831 F. 2d 909.

No. 87-7168. Wolf  et  al . v . Unite d  State s . C. A. 10th 
Cir. Certiorari denied. Reported below: 839 F. 2d 1387.

No. 87-7170. Whitti ngton  v . Miss iss ipp i. Sup. Ct. Miss. 
Certiorari denied. Reported below: 523 So. 2d 966.

No. 87-7223. Lewi s v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 837 F. 2d 415.

No. 87-7228. Dailey  v . West  Virgi nia  Departm ent  of  
Welf are . C. A. 4th Cir. Certiorari denied. Reported below: 
842 F. 2d 1290.
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No. 87-7243. Lemeron  v . Powers , Warden , et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 842 F. 2d 1291.

No. 87-7276. Bagle y  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 837 F. 2d 371.

No. 87-7284. Martin  v . Morris . C. A. 6th Cir. Certiorari 
denied. Reported below: 838 F. 2d 1215.

No. 87-7347. Sosa  v. Unit ed  States . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 843 F. 2d 155.

No. 88-12. Morton  et  ux . v . Gardne r , Executi ve  Direc -
tor , Departme nt  of  Natur al  Resources  of  Florida . Dist. 
Ct. App. Fla., 3d Dist. Certiorari denied. Reported below: 513 
So. 2d 725.

No. 88-20. Bradshaw  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 840 F. 2d 871.

No. 88-37. Carlin  Communicati ons , Inc ., et  al . v . Fed -
eral  Communi cations  Commi ssi on  et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 837 F. 2d 546.

No. 88-120. Van Caspe l  et  al . v . Corwi n  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 843 F. 2d 194.

No. 88-168. Kansa s  v . Clot hie r . Sup. Ct. Kan. Certiorari 
denied. Reported below: 243 Kan. 81, 753 P. 2d 1267.

No. 88-170. Bengi venga  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 845 F. 2d 593.

No. 88-189. Bell  Atlant ic  v . American  Tele phon e & 
Telegraph  Co . et  al . C. A. D. C. Cir. Certiorari denied. 
Reported below: 269 U. S. App. D. C. 436, 846 F. 2d 1422.

No. 88-197. Ithaca  Indust ries , Inc . v . Equal  Emplo y -
ment  Opportunity  Commis sio n . C. A. 4th Cir. Certiorari de-
nied. Reported below: 849 F. 2d 116.

No. 88-202. Herrer a -Diaz , a  Minor , By  and  Through  his  
Guard ian , Herre ra -Diaz  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 845 F. 2d 1534.

No. 88-210. Murphy  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 836 F. 2d 248.
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No. 88-215. Hohri  et  al . v . Unit ed  State s . C. A. Fed. 
Cir. Certiorari denied. Reported below: 847 F. 2d 779.

No. 88-218. Pierson  v . Illino is . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 166 Ill. App. 3d 558, 519 
N. E. 2d 1185.

No. 88-237. Noel  v . Departme nt  of  Sanit atio n  of  City  
of  New  York . App. Term, Sup. Ct. N. Y., 1st Jud. Dept. 
Certiorari denied.

No. 88-244. Olits ky  v . Spe ncer  Gifts , Inc . C. A. 5th Cir. 
Certiorari denied. Reported below: 842 F. 2d 123.

No. 88-245. Claridge  Hotel  & Casi no  v . Mc Laugh lin , 
Secret ary  of  Labor . C. A. 3d Cir. Certiorari denied. Re-
ported below: 846 F. 2d 180.

No. 88-252. Hartnes s  et  al . v . Unite d  State s . C. A. 8th 
Cir. Certiorari denied. Reported below: 845 F. 2d 158.

No. 88-256. Winter  v . Interstate  Commerc e  Commi ss ion  
et  AL. C. A. 8th Cir. Certiorari denied. Reported below: 851 
F. 2d 1056.

No. 88-304. Ma  yon  v. Souther n  Pacific  Trans por tati on  
Co. C. A. 5th Cir. Certiorari denied. Reported below: 829 F. 
2d 1122.

No. 88-323. Rakowski  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 845 F. 2d 1018.

No. 88-324. Hastings  v . United  State s . C. A. 1st Cir. 
Certiorari denied. Reported below: 847 F. 2d 920.

No. 88-364. Lachman  et  ux ., on  Behalf  of  Lachman , a  
Minor  v . Illinois  State  Board  of  Educati on  et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 852 F. 2d 290.

No. 88-369. Drake  Publishe rs , Inc ., dba  High  Societ y  
Magazine  v . Samad  et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 845 F. 2d 1015.

No. 88-376. Nelson  v . Nelson , Speci al  Administrator  of  
the  Estate  of  Nels on . Sup. Ct. Ill. Certiorari denied. Re-
ported below: 122 Ill. 2d 343, 522 N. E. 2d 1214.
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No. 88-382. Walker  v . Endell , Direct or  of  Alask a  De -
partm ent  of  Correc tions . C. A. 9th Cir. Certiorari denied. 
Reported below: 850 F. 2d 470.

No. 88-384. Lagos  v . Modesto  City  Schools  Distri ct  
et  al . C. A. 9th Cir. Certiorari denied. Reported below: 843 
F. 2d 347.

No. 88-386. Yellow  Bus  Lines , Inc ., et  al . v . Drive rs , 
Chauffeurs  & Help ers  Local  Union  No . 639, Aff iliat ed  
With  Internat ional  Brotherhood  of  Teams ters , Chauf -
feurs , Warehousemen  & Helpers  of  Ameri ca , AFL-CIO, et  
al . C. A. D. C. Cir. Certiorari denied. Reported below: 268 
U. S. App. D. C. 103, 839 F. 2d 782.

No. 88-391. Krajew ski , Indivi dually  and  in  His  Capac -
ity  as  Judge  of  the  Lake  County  Court , Divis ion  HI v. 
Kurow ski  et  al . C. A. 7th Cir. Certiorari denied. Reported 
below: 848 F. 2d 767.

No. 88-392. Step henson  v . Paine , Webber ,z Jackson  & 
Curtis , Inc ., et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 839 F. 2d 1095.

No. 88-393. Team , Inc ., et  al . v . Overs treet  et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 849 F. 2d 1476.

No. 88-403. American  Board  of  Endodontics  et  al . v . 
Lanier . C. A. 6th Cir. Certiorari denied. Reported below: 
843 F. 2d 901.

No. 88-404. Davis  v . Nevad a . Sup. Ct. Nev. Certiorari 
denied. Reported below: 104 Nev. 855, 809 P. 2d 601.

No. 88-408. Middl e  South  Utili ties , Inc ., et  al . v . Isquith  
et  AL. C. A. 5th Cir. Certiorari denied. Reported below: 847 
F. 2d 186.

No. 88-414. Cluett , Peabody  & Co., Inc . v . LHLC Corp . 
C. A. 7th Cir. Certiorari denied. Reported below: 842 F. 2d 
928.

No. 88-416. Bens on  v . Bearb  et  al . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 851 F. 2d 359.

No. 88-417. Texas  Extru si on  Corp , et  al . v . Lockh eed  
Corp . C. A. 5th Cir. Certiorari denied. Reported below: 844 
F. 2d 1142.
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No. 88-418. Shanks  et  al . v . Este s  Park  Bank . Ct. App. 
Colo. Certiorari denied.

No. 88-419. Grabner  v . Conti . C. A. 3d Cir. Certiorari 
denied. Reported below: 853 F. 2d 918.

No. 88-422. Rado  v . Connecticut . App. Ct. Conn. Cer-
tiorari denied. Reported below: 14 Conn. App. 322, 541 A. 2d 
124.

No. 88-426. Auburn  National  Bank  of  Auburn  v . Sanda  
et  al . Ct. App. Ind. Certiorari denied. Reported below: 514 
N. E. 2d 309.

No. 88-432. Gabriel  Electronic s , Inc . v . Andrew  Corp . 
C. A. Fed. Cir. Certiorari denied. Reported below: 847 F. 2d 
819.

No. 88-433. Terrydale  Liquid ating  Trust  v . Barnes s  et  
al . C. A. 2d Cir. Certiorari denied. Reported below: 846 F. 
2d 845.

No. 88-435. Geear  v . Boulder  Communit y  Hospi tal . C. A. 
10th Cir. Certiorari denied. Reported below: 844 F. 2d 764.

No. 88-438. Dozier  v . United  State s . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 844 F. 2d 701.

No. 88-444. Lott  v . Firemen  and  Policem en ’s Pens ion  
Fund  Board  of  Truste es  of  San  Antonio , Texas . Ct. App. 
Tex., 4th Dist. Certiorari denied. Reported below: 742 S. W. 
2d 730.

No. 88-445. Broad  et  ux . v . Conway  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 849 F. 2d 1467.

No. 88-455. De Wies t  v . Tarle ton  State  Unive rsit y . 
C. A. 5th Cir. Certiorari denied. Reported below: 845 F. 2d 
1021.

No. 88-460. Payne  v . Ganno n . Ct. App. Tex., 5th Dist. 
Certiorari denied.

No. 88-466. Trins ey  v . State  Ethics  Commiss ion  of  Penn -
sylva nia  et  AL. C. A. 3d Cir. Certiorari denied.

No. 88-476. Delumen  v . United  State s  Postal  Service . 
C. A. Fed. Cir. Certiorari denied.
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No. 88-531. Solem , Warden , et  al . v . Vosbu rg . C. A. 8th 
Cir. Certiorari denied. Reported below: 845 F. 2d 763.

No. 88-546. Morde ros ian  v . Office  of  Personnel  Manage -
ment . C. A. Fed. Cir. Certiorari denied. Reported below: 852 
F. 2d 1292.

No. 88-547. Watts  v . United  State s . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 848 F. 2d 134.

No. 88-551. Angiulo  et  al . v . Unite d  State s . C. A. 1st 
Cir. Certiorari denied. Reported below: 847 F. 2d 956.

No. 88-562. Cole  v . Wells . C. A. 6th Cir. Certiorari de-
nied. Reported below: 848 F. 2d 189.

No. 88-563. Kramer  v . Departm ent  of  Comme rce . C. A. 
Fed. Cir. Certiorari denied. Reported below: 852 F. 2d 1293.

No. 88-566. Thame  v . Unite d  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 846 F. 2d 200.

No. 88-574. Strand  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 846 F. 2d 1383.

No. 88-5005. James  v . Tansy , Warden . C. A. 10th Cir. 
Certiorari denied.

No. 88-5022. Turner  v . Armon tro ut , Warden , et  al . 
C. A. 8th Cir. Certiorari denied. Reported below: 845 F. 2d 
165.

No. 88-5071. Holze r  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 848 F. 2d 822.

No. 88-5092. Hoffm an  v . Pennsy lvania . Super. Ct. Pa. 
Certiorari denied. Reported below: 367 Pa. Super. 79, 532 A. 
2d 463.

No. 88-5099. Ford  v . Seabold , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 841 F. 2d 677.

No. 88-5143. Robins on  v . Willi ams , Warden , et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 846 F. 2d 73.

No. 88-5164. John  Lewis  S. v . California . Ct. App. Cal., 
6th App. Dist. Certiorari denied. Reported below: 199 Cal. 
App. 3d 441, 245 Cal. Rptr. 17.



ORDERS 929

488 U. S. October 31, 1988

No. 88-5211. Smit h  v . Orr , Secretary , Departm ent  of  the  
Air  Force , et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 855 F. 2d 858.

No. 88-5249. Punch ard  v. United  State s  Distr ict  Court . 
C. A. 10th Cir. Certiorari denied.

No. 88-5273. Reddy  v . Coombe , Superi ntende nt , East -
ern  Correctional  Facilit y . C. A. 2d Cir. Certiorari denied. 
Reported below: 846 F. 2d 866.

No. 88-5274. Cattous e v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 846 F. 2d 144.

No. 88-5322. Gligorijevic  v . Kean  et  al . C. A. 2d Cir. 
Certiorari denied.

No. 88-5325. Fairchi lde  v . Earnst  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 856 F. 2d 182.

No. 88-5326. Fairc hilde  v . Hodel , Secretary  of  the  In -
terior . C. A. 3d Cir. Certiorari denied.

No. 88-5360. Shinn  v . United  States  Departme nt  of  the  
Army . C. A. 3d Cir. Certiorari denied. Reported below: 856 
F. 2d 184.

No. 88-5368. Steb bins  v . Dis trict  of  Columbia  et  al . 
Ct. App. D. C. Certiorari denied.

No. 88-5377. Ferenc  v . Dugger , Secre tary , Florida  De -
partm ent  of  Corrections . C. A. 11th Cir. Certiorari denied.

No. 88-5378. Colli er  v. Jones . C. A. 11th Cir. Certiorari 
denied. Reported below: 842 F. 2d 338.

No. 88-5388. Wilson  v . Mann , Superi ntende nt , Shawan - 
gunk  Correcti onal  Facilit y , et  al . C. A. 2d Cir. Certio-
rari denied.

No. 88-5390. Jackso n  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 849 F. 2d 607.

No. 88-5391. Linkous  v . Olinger . Cir. Ct. Va., Montgom-
ery County. Certiorari denied.
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No. 88-5394. Kaltenbach  v . Stald er , Warden . C. A. 5th 
Cir. Certiorari denied.

No. 88-5396. Gilmore  v . Kansa s  Parole  Board . Sup. Ct. 
Kan. Certiorari denied. Reported below: 243 Kan. 173, 756 
P. 2d 410.

No. 88-5399. O’Dell  v . Missouri . Ct. App. Mo., Southern 
Dist. Certiorari denied.

No. 88-5408. Delgadil lo  v . Calif ornia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 88-5410. Krohe  v . Illi nois . App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 162 Ill. App. 3d 1172, 528 
N. E. 2d 1117.

No. 88-5411. Johnson  v . Texas . Ct. App. Tex., 1st Dist. 
Certiorari denied.

No. 88-5418. Butcher  v . Johns on , Warden , et  al . C. A. 
10th Cir. Certiorari denied.

No. 88-5419. Smith  v . Sumne r , Attor ney  Gener al . C. A. 
9th Cir. Certiorari denied. Reported below: 843 F. 2d 502.

No. 88-5422. Neal  v . City  of  Dayton , Ohio . Ct. App. Ohio, 
Montgomery County. Certiorari denied.

No. 88-5424. Johnso n  v. Muncy , Warden , et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 849 F. 2d 605.

No. 88-5430. Prenzler  v . Superi or  Court  of  Califor nia  
et  AL. Ct. App. Cal., 4th App. Dist. Certiorari denied.

No. 88-5433. Scruggs  v . Moell ering  et  al . C. A. 7th Cir. 
Certiorari denied.

No. 88-5434. Skatze s  v . Morris , Superi ntende nt , South -
ern  Ohio  Correct ional  Facilit y . C. A. 6th Cir. Certiorari 
denied. Reported below: 849 F. 2d 1474.

No. 88-5441. Dolenc  v . Fulcomer , Superi ntendent , State  
Corre cti onal  Instit ution  at  Huntingdon , Pennsy lvani a , 
et  al . C. A. 3d Cir. Certiorari denied.

No. 88-5448. Arms tead  v . Mays . C. A. 5th Cir. Certiorari 
denied. Reported below: 847 F. 2d 838.
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No. 88-5449. Brown  v . Newsom e , Warden . C. A. 11th 
Cir. Certiorari denied. Reported below: 854 F. 2d 1325.

No. 88-5451. Thomps on  v . Southeaster n  Toyota  Dis trib -
utor s , Inc ., et  al . C. A. 11th Cir. Certiorari denied. Re-
ported below: 846 F. 2d 754.

No. 88-5452. May  v . Warner  Amex  Cable  Communica -
tions . C. A. 6th Cir. Certiorari denied. Reported below: 848 
F. 2d 192.

No. 88-5455. Harston  v . Seabold , Warden . C. A. 6th 
Cir. Certiorari denied. Reported below: 848 F. 2d 191.

No. 88-5467. Taylo r  v . California . Ct. App. Cal., 2d App. 
Dist. Certiorari denied.

No. 88-5469. Holmes , aka  Rich ards , et  al . v . Hardy  
et  al . C. A. 5th Cir. Certiorari denied. Reported below: 852 
F. 2d 151.

No. 88-5471. Johns on  v . Texas  Departme nt  of  Correc -
tions  et  AL. C. A. 5th Cir. Certiorari denied. Reported 
below: 851 F. 2d 1419.

No. 88-5472. Collins  et  vir  v . Unite d  State s . C. A. Fed. 
Cir. Certiorari denied. Reported below: 854 F. 2d 1327.

No. 88-5474. Roberts  v . United  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 848 F. 2d 906.

No. 88-5477. Smit h  v . Barrett  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 848 F. 2d 186.

No. 88-5479. Sohmer  v. Freeman , Superi ntende nt , State  
Correc tion  Inst itut ion  (and  Diag nosti c  and  Classif ica -
tion  Cente r ) at  Camp  Hill , et  al . C. A. 3d Cir. Certiorari 
denied.

No. 88-5482. Smit h  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 843 F. 2d 1393.

No. 88-5493. Stephens on  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 838 F. 2d 1212.
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No. 88-5501. Castano  et  al . v . United  State s . C. A. 2d 
Cir. Certiorari denied. Reported below: 850 F. 2d 927.

No. 88-5503. Gensl er  v . New  York . Ct. App. N. Y. Cer-
tiorari denied. Reported below: 72 N. Y. 2d 239, 527 N. E. 
2d 1209.

No. 88-5511. Bigg  v . Off ice  of  Person nel  Management . 
C. A. Fed. Cir. Certiorari denied. Reported below: 852 F. 2d 
1294.

No. 88-5518. Ferre ll  v . Tate , Superi ntende nt , Chilli -
cothe  Correcti onal  Insti tuti on , Chill icothe , Ohio . C. A. 
6th Cir. Certiorari denied. Reported below: 842 F. 2d 331.

No. 88-5525. Kuntze  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 847 F. 2d 149.

No. 88-5527. Leisure  v . United  State s ;
No. 88-5528. Leisure  v . United  State s ; and
No. 88-5529. Leisure  v . United  State s . C. A. 8th Cir. 

Certiorari denied. Reported below: 844 F. 2d 1347.

No. 88-5533. Anderson  v . United  States . Ct. App. D. C. 
Certiorari denied.

No. 88-5535. Apodac a  v . United  State s . C. A. 10th Cir. 
Certiorari denied. Reported below: 843 F. 2d 421.

No. 88-5537. Bogg s v. United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 852 F. 2d 1290.

No. 88-5541. King  v . Unite d  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 856 F. 2d 183.

No. 88-5553. Bush  v . Unite d  State s . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 853 F. 2d 924.

No. 88-5554. Birds ell  v . Schmidt  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 847 F. 2d 839.

No. 88-5564. Flem ing  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 859 F. 2d 151.

No. 88-5567. Schardar  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 850 F. 2d 1457.
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No. 88-5571. Orcha rd  v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 854 F. 2d 1315.

No. 88-5585. Whit ten  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 848 F. 2d 195.

No. 88-5587. Zavala -Serra  v . Unit ed  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 855 F. 2d 864.

No. 88-5637. Barber  v . Coope r , Superi ntende nt , Shadow  
Mount ain  Correctional  Facilit y , Canon  City , Colora do , 
et  al . C. A. 10th Cir. Certiorari denied.

No. 87-1908. Novak  v . Mutual  of  Omaha  Insurance  Co . 
C. A. 8th Cir. Certiorari denied. Reported below: 836 F. 2d 
397.

Justice  White , dissenting.
A question presented in this case is whether a district court’s 

finding of a likelihood of confusion in a trademark infringement 
matter under § 43(a) of the Lanham Trade-Mark Act, 60 Stat. 441, 
15 U. S. C. § 1125(a), is reviewable under the “clearly erroneous” 
standard, as a finding of fact, or de novo, as a conclusion of law. 
I have noted before that federal courts disagree over this ques-
tion. See Euroquilt, Inc. v. Scandia Down Corp., 475 U. S. 1147
(1986) (White , J., dissenting from denial of certiorari); Elby’s Big 
Boy of Steubenville, Inc. v. Frisch’s Restaurants, Inc., 459 U. S. 
916 (1982) (same). I would grant certiorari to resolve the conflict.

No. 87-1951. Michig an  v . Brower . Ct. App. Mich. Certio-
rari denied. Just ice  Whit e  would grant certiorari. Reported 
below: 164 Mich. App. 242, 416 N. W. 2d 397.

No. 88-242. Cooley  v . Federal  Energy  Regul atory  Com -
miss ion  et  al . C. A. D. C. Cir. Certiorari denied. Justice  
Blackm un  took no part in the consideration or decision of this 
petition. Reported below: 269 U. S. App. D. C. 136, 843 F. 2d 
1464.

No. 88-340. Perumal  et  al . v . Saddleback  Valle y  Uni -
fied  School  Dis trict  et  al . Ct. App. Cal., 4th App. Dist. 
Certiorari denied. Justice  Brennan , Justice  Marsh all , and 
Justi ce  Blackm un  would grant certiorari. Reported below: 198 
Cal. App. 3d 64, 243 Cal. Rptr. 545. ■
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No. 88-371. Vermont  v . Prest on . Sup. Ct. Vt. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 150 Vt. 511, 555 A. 2d 360.

No. 88-387. Alcan  Aluminio  do  Brasi l , S. A. v. Hernan -
dez . Dist. Ct. App. Fla., 3d Dist. Motion of respondent for 
leave to proceed in forma pauperis granted. Certiorari denied. 
Reported below: 525 So. 2d 892.

No. 88-427. Harmon  et  al . v . Thornburgh , Attor ney  
Gene ral  of  the  United  States , et  al . C. A. D. C. Cir. 
Certiorari before judgment denied.

No. 88-441. Kozakiewi cz  et  al . v . Boring  et  al . C. A. 3d 
Cir. Motion of respondents for leave to proceed in forma paupe-
ris granted. Certiorari denied. Reported below: 853 F. 2d 916.

No. 88-5519. Salinas  v . United  State s . C. A. 5th Cir. 
Motion of petitioner to file portions of petition for writ of cer-
tiorari under seal granted. Certiorari denied. Reported below: 
853 F. 2d 924.

No. 88-5001. Dunca n  v . Tenness ee . Ct. Crim. App. Tenn.;
No. 88-5162. Little  v . Texas . Ct. Crim. App. Tex.;
No. 88-5342. Light bour ne  v . Dugger , Secretary , Flor -

ida  Depa rtme nt  of  Corrections , et  al . C. A. 11th Cir.;
No. 88-5382. Melton  v . Califo rnia . Sup. Ct. Cal.;
No. 88-5406. Holiday  v . Georgi a . Sup. Ct. Ga.;
No. 88-5420. Harrell  v . Alabama . Ct. Crim. App. Ala.;
No. 88-5443. Smith  v . India na . Sup. Ct. Ind.;
No. 88-5445. Dyer  v . California . Sup. Ct. Cal.; and
No. 88-5446. Cole  v . Miss iss ipp i . Sup. Ct. Miss. Certio-

rari denied. Reported below: No. 88-5162, 758 S. W. 2d 551; 
No. 88-5342, 829 F. 2d 1012; No. 88-5382, 44 Cal. 3d 713, 750 
P. 2d 741; No. 88-5406, 258 Ga. 393, 369 S. E. 2d 241; No. 88- 
5420, 526 So. 2d 646; No. 88-5443, 516 N. E. 2d 1055; No. 88- 
5445, 45 Cal. 3d 26, 753 P. 2d 1; No. 88-5446, 525 So. 2d 365.

Justi ce  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.
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Rehearing Denied
No. 87-2097. Cardin  v . Maryland , ante, p. 827. Petition 

for rehearing denied.
No. 87-5734. Sindram  v . Readi ng , 484 U. S. 1013. Motion 

for leave to file petition for rehearing denied. Justi ce  Kennedy  
took no part in the consideration or decision of this motion.

November  2, 1988
Dismissal Under Rule 53

No. 88-5498. Quincy  v . United  State s . C. A. 9th Cir. 
Certiorari dismissed under this Court’s Rule 53. Reported below: 
852 F. 2d 1290.

Certiorari Denied
No. 88-5815 (A-359). Franklin  v . Lynaugh , Director , 

Texas  Departme nt  of  Correc tions . C. A. 5th Cir. Applica-
tion for stay of execution of sentence of death, presented to Jus -
tice  White , and by him referred to the Court, denied. Certio-
rari denied. Reported below: 860 F. 2d 165.

Justice  Brennan  and Justi ce  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg n . Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant the application for stay of execu-
tion and the petition for writ of certiorari and would vacate the 
death sentence in this case.

Novem ber  7, 1988

Dismissal Under Rule 53
No. 87-451. Federal  Savings  and  Loan  Insurance  Cor -

poration , as  Recei ver  for  Wests ide  Federal  Savings  & 
Loan  Ass n . v . Steve nson  Ass ociat es  et  al . C. A. 9th Cir. 
Certiorari dismissed under this Court’s Rule 53. Reported below: 
811 F. 2d 1209.
Affirmed on Appeal. (See No. 87-1961, ante, p. 15.)
Appeals Dismissed

No. 88-461. Kimber  Petrole um  Corp . v . Daggett , Actin g  
Commi ss ioner , New  Jers ey  Depar tment  of  Environm ental  
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Prote ctio n . Appeal from Sup. Ct. N. J. dismissed for want of 
substantial federal question. Reported below: 110 N. J. 69, 539 
A. 2d 1181.

No. 88-477. Monast ero  et  al . v . Nebra ska . Appeal from 
Sup. Ct. Neb. dismissed for want of jurisdiction. Reported 
below: 228 Neb. 818, 424 N. W. 2d 837.

No. 88-478. Sterner  et  al . v . Jones  et  al . Appeal from 
Sup. Ct. Va. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.
Miscellaneous Orders

No. A-363. Daughert y  v . Florida  et  al .; and
No. A-366. Daugherty  v . Dugger , Secre tary , Florida  

Departme nt  of  Corrections . Applications for stay of execu-
tion of sentence of death, presented to Justice  Kennedy , and 
by him referred to the Court, denied. Justice  Stev ens  would 
grant the applications.

Just ice  Brennan , with whom Just ice  Marsh all  joins, and 
with whom Justice  Blackm un  joins as to Part II, dissenting.

I
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg n . Georgia, 428 U. S. 153, 
227 (1976), I would grant the stay of execution.

II
Even were I not of the foregoing view, I would vote to grant 

Mr. Daugherty’s applications for a stay of execution and hold 
his case pending our decision in Adams v. Dugger, No. 87-121, 
cert, granted, 485 U. S. 933 (1988). I reach this conclusion not 
only because of the similarity of the claims raised by Adams and 
Daugherty, but also because I do not see a basis for distinguishing 
Daugherty’s case from others that we already have agreed to hold 
for Adams.

In September of this year, we granted a stay of execution in 
Preston v. Florida, 487 U. S. 1265, on the assumption that we 
would hold Preston’s case pending decision in Adams. In Pres-
ton, the prosecutor and trial judge had made statements empha-
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sizing that the jury’s sentence was merely advisory and that the 
judge remained responsible for the sentence ultimately imposed. 
Since we granted the stay without knowing the precise nature of 
those remarks (neither party quoted them to us), we do not know 
whether the statements made at Daugherty’s sentencing hearing 
were any different from those made at Preston’s. Given this un-
certainty, we are hardly in a position to deny Daugherty’s applica-
tion for a stay on the ground that Preston’s Caldwell claim, Cald-
well v. Mississippi, 472 U. S. 320 (1985), was more substantial 
than Daugherty’s.

In this case, the prosecutor told that jury that its verdict was 
“advisory,” that the trial judge had the “final say” as to the 
sentence, and that the judge “is the last person who will consider 
what the penalty is going to be” and thus serves as a “buffer” to 
make sure that mistakes do not occur. Application 17. Several 
cases that we have held for Adams present facts strikingly simi-
lar to these. In Ford n . Dugger, No. 88-5582, for example, the 
judge told the jury several times that its sentence was “advisory” 
and “not binding on the court.” Pet. for Cert, in No. 88-5582, 
p. 11. In Spisak v. Ohio, No. 88-5169, the judge stated that the 
jury’s recommendation was “just that, a recommendation,” and 
that “the final decision is placed by law upon the court.” Pet. for 
Cert, in No. 88-5169, p. 15. The jury in Grossman v. Florida, 
No. 88-5136, learned from the prosecutor that the “judge is the 
one” who makes the sentencing decision and “ultimately passes 
sentence,” that the jury’s “recommendation to him is that only, 
a recommendation,” and that “the judge will do that” (that is, im-
pose the sentence of death), Pet. for Cert, in No. 88-5136, p. 10; 
in response, the judge told the jury: “As you have been told, the 
final decision as to what punishment shall be imposed is the respon-
sibility of the judge.” Id., at 11. Finally, in Harich v. Dugger, 
No. 88-5216, the judge told the jury that its verdict was merely a 
“recommendation to the Court,” that the court “pronounces what-
ever sentence it sees fit,” that “the penalty is for the court to de-
cide,” and that the “final decision as to . . . punishment . . . rests 
solely upon the judge.” Brief in Opposition in No. 88-5216, p. 3. 
I am unable to conclude that the jury in Daugherty’s case received a 
message significantly different from that received by the juries in 
Ford, Spisak, Grossman, and Harich.

The difference between those four cases and this one is that a 
warrant has been issued for Mr. Daugherty’s execution whereas 
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none had been issued in those other cases. I hope, however, 
that this does not count for us as a relevant difference. We held 
Ford, Spisak, Grossman, and Harich for a reason; we held them 
because our decision in Adams might shed new light on, or de-
stroy altogether, the conclusions of the courts below. We did not 
refuse to hold them because their results were unlikely to change 
after Adams. I should think that, where the question is whether 
a man lives or dies, we should be if anything more willing to allow 
that a pending case might shed new light on his case.

In any event, Preston, like this case, involved an application for 
a stay—and we granted it.

No. D-699. In  re  Dis barment  of  Hopkins . Disbarment en-
tered. [For earlier order herein, see 485 U. S. 1002.]

No. D-726. In  re  Dis barment  of  Chowa niec . Disbarment 
entered. [For earlier order herein, see 487 U. S. 1249.]

No. D-727. In  re  Dis barment  of  Blumthal . Disbarment 
entered. [For earlier order herein, see 487 U. S. 1249.]

No. D-740. In  re  Dis barment  of  Smith . It is ordered that 
Russell B. Smith III, of Houston, Tex., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 87-1022. Board  of  Estimate  of  City  of  New  York  et  
al . v. Morris  et  al .; and

No. 87-1112. Ponterio  v. Morris  et  al . C. A. 2d Cir. 
[Probable jurisdiction noted, 485 U. S. 986.] Motion of appel-
lant Frank V. Ponterio for divided argument and for additional 
time for oral argument denied.

No. 87-1437. Blanton  et  al . v . City  of  North  Las  Vegas , 
Nevad a . Sup. Ct. Nev. [Certiorari granted, 487 U. S. 1203.] 
Motion of City of Las Vegas, Nev., for leave to participate in oral 
argument as amicus curiae and for divided argument denied.

No. 87-1614. Martin  et  al . v . Wilks  et  al .;
No. 87-1639. Person nel  Board  of  Jeffers on  County , Al -

abama , et  al . v. Wilks  et  al .; and
No. 87-1668. Arrington  et  al . v . Wilks  et  al . C. A. 11th 

Cir. [Certiorari granted, 487 U. S. 1204.] Motion of petitioners 
for leave to file a reply brief out of time granted.
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No. 87-1622. Brendale  v . Confed erated  Tribes  and  
Bands  of  the  Yakim a  Indian  Nation  et  al .;

No. 87-1697. Wilki nson  v . Confeder ated  Tribes  and  
Bands  of  the  Yakim a  Indian  Nation  et  al .; and

No. 87-1711. County  of  Yakima  et  al . v . Confed erated  
Tribes  and  Bands  of  the  Yakima  Indian  Nation  et  al . 
C. A. 9th Cir. [Certiorari granted, 487 U. S. 1204.] Motion 
of petitioner Philip Brendale for reconsideration of order deny-
ing motion for additional time for oral argument and for divided 
argument [ante, p. 886] denied.

No. 87-1848. City  of  Dallas  et  al . v . Stanglin , Individ -
uall y  and  dba  Twi light  Skating  Rink . Ct. App. Tex., 5th 
Dist. [Certiorari granted, ante, p. 815.] Motion of petitioners to 
dispense with printing the joint appendix granted.

No. 87-1882. Neitzke  et  al . v . Willi ams . C. A. 7th Cir. 
[Certiorari granted, ante, p. 816.] Motion for appointment of 
counsel granted, and it is ordered that George A. Rutherglen, 
Esq., of Charlottesville, Va., be appointed to serve as counsel for 
respondent in this case.

No. 88-5054. Sullivan  v . Sullivan , ante, p. 812. Motion of 
appellant for reconsideration of order denying leave to proceed in 
forma pauperis denied.

No. 88-5526. Betka  v . A-T Industries , Inc ., et  al . Ap-
peal from Ct. App. Ore. Motion of appellant for leave to proceed 
in forma pauperis denied. Appellant is allowed until November 
28, 1988, within which to pay the docketing fee required by Rule 
45(a) and to submit a statement as to jurisdiction in compliance 
with Rule 33 of the Rules of this Court.

Just ice  Brennan , Justi ce  Marsh all , Justice  Blackm un , 
and Justi ce  Stevens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would dismiss the appeal without reaching the mer-
its of the motion to proceed in forma pauperis.

No. 88-5563. Johnson  v . Unit ed  State s . C. A. 7th Cir. 
Motion of petitioner for leave to proceed in forma pauperis denied. 
Petitioner is allowed until November 28, 1988, within which to pay
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the docketing fee required by Rule 45(a) and to submit a petition in 
compliance with Rule 33 of the Rules of this Court.

Justice  Brennan , Justice  Marshall , and Justice  Ste -
vens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 88-5546. In  re  Mitche ll . Petition for writ of manda-
mus denied.

No. 88-5397. In  re  Mc Donald ;
No. 88-5428. In  re  Mc Donald ; and
No. 88-5429. In  re  Mc Donald . Petitions for writs of man-

damus and/or prohibition denied.
Probable Jurisdiction Noted

No. 87-6997. Carella  v . Califo rnia . Appeal from App. 
Dept., Super. Ct. Cal., Los Angeles County. Motion of appellant 
for leave to proceed in forma pauperis granted. Probable juris-
diction noted.*
Certiorari Granted

No. 88-293. Communit y  for  Creati ve  Non -Violenc e  et  al . 
v. Reid . C. A. D. C. Cir. Certiorari granted. Reported below: 
270 U. S. App. D. C. 26, 846 F. 2d 1485.

No. 87-1729. Caplin  & Drysd ale , Charter ed  v . Unite d  
State s . C. A. 4th Cir. Certiorari granted and case set for oral 
argument in tandem with No. 88-454, United States v. Monsanto, 
infra. Reported below: 837 F. 2d 637.

No. 87-2084. Jett  v . Dallas  Indep ende nt  School  Dis -
trict ; and

No. 88-214. Dallas  Indep ende nt  School  Dis trict  v . Jett . 
C. A. 5th Cir. Certiorari granted in No. 87-2084 limited to Ques-
tion 1 presented by the petition. Certiorari granted in No. 88-214. 
Cases consolidated and a total of one hour allotted for oral argu-
ment. Reported below: 798 F. 2d 748 and 837 F. 2d 1244.

*[Rep or te r ’s  Note : For amendment of this order, see post, p. 964.]
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No. 88-357. Maleng , King  County  Pros ecut ing  Attor -
ney , et  al . v. Cook . C. A. 9th Cit. Motion of respondent for 
leave to proceed in forma pauperis granted. Certiorari granted. 
Reported below: 847 F. 2d 616.

No. 88-454. United  State s  v . Monsanto . C. A. 2d Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari granted and case set for oral argument in 
tandem with No. 87-1729, Caplin & Drysdale, Chartered v. 
United States, supra. Reported below: 852 F. 2d 1400.
Certiorari Denied. (See also No. 88-478, supra.)

No. 87-2099. Loudermi ll  v . Cleve land  Board  of  Educa -
tion . C. A. 6th Cir. Certiorari denied. Reported below: 844 
F. 2d 304.

No. 87-6947. Miner  v . New  York  State  Departm ent  of  
Correcti onal  Service s . Ct. App. N. Y. Certiorari denied. 
Reported below: 70 N. Y. 2d 909, 519 N. E. 2d 301.

No. 87-7150. Prows  v . Kas tner  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 842 F. 2d 138.

No. 87-7189. Wohlford  et  ux. v. Unit ed  State s  Depart -
ment  of  Agricu lture  et  al . C. A. 4th Cir. Certiorari de-
nied. Reported below: 842 F. 2d 1293.

No. 87-7263. Evans  v . Henman , Warden . C. A. 7th Cir. 
Certiorari denied.

No. 87-7272. Tingli ng  v . United  States ; and
No. 88-5042. Archer  v . United  State s . C. A. 8th Cir. 

Certiorari denied. Reported below: 840 F. 2d 567.
No. 87-7334. Silva  et  al . v . Unite d  States . C. A. 6th 

Cir. Certiorari denied. Reported below: 846 F. 2d 352.
No. 88-81. Voge  v. United  State s . C. A. Fed. Cir. Cer-

tiorari denied. Reported below: 844 F. 2d 776.
No. 88-94. Kentucky  West  Virginia  Gas  Co . et  al . v . 

Pennsy lvani a  Publi c  Utilit y  Commiss ion  et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 837 F. 2d 600.

No. 88-131. Washi ngton  v . Hooper . Ct. App. Wash. Cer-
tiorari denied. Reported below: 50 Wash. App. 1072.
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No. 88-160. Cronk  v . Unit ed  State s . C. A. Fed. Cir. 
Certiorari denied. Reported below: 845 F. 2d 1034.

No. 88-235. Wolf e v . Marsh , Secreta ry  of  the  Army , 
et  al . C. A. D. C. Cir. Certiorari denied. Reported below: 
266 U. S. App. D. C. 290, 835 F. 2d 354.

No. 88-241. Nation al  Gyps um  Co . v . United  States  Envi -
ronm enta l  Protecti on  Agency . C. A. D. C. Cir. Certiorari 
denied. Reported below: 269 U. S. App. D. C. 366, 846 F. 2d 79.

No. 88-261. Arons  v . New  Jerse y  Board  of  Educati on  
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 842 
F. 2d 58.

No. 88-296. Shostak  v . Federal  Energy  Regul atory  Com -
mis si on . C. A. 2d Cir. Certiorari denied. Reported below: 842 
F. 2d 1288.

No. 88-443. Taylo r  et  vir  v . Ohio . Ct. App. Ohio, Lucas 
County. Certiorari denied.

No. 88-448. Will iam s  v . Georgia . Ct. App. Ga. Certiorari 
denied. Reported below: 187 Ga. App. 409, 370 S. E. 2d 497.

No. 88-450. Dudosh , Admini strat or  of  the  Esta te  of  Du - 
dosh  v. Warg  et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 853 F. 2d 917.

No. 88-453. Ruskin  Hardware , Inc ., et  al . v . Fleming  
Cos., Inc . C. A. 8th Cir. Certiorari denied. Reported below: 
849 F. 2d 352.

No. 88-456. Mance  v . United  States . Ct. Mil. App. Cer-
tiorari denied. Reported below: 26 M. J. 244.

No. 88-465. Huron  Valley  Hospi tal , Inc ., et  al . v . City  
of  Pontiac  et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 849 F. 2d 262.

No. 88-469. Richards on  v . Peoples  Natur al  Gas  Co . 
et  AL. C. A. 3d Cir. Certiorari denied. Reported below: 849 
F. 2d 602.

No. 88-470. Meli n  et  ux . v . North  Dakot a . Sup. Ct. 
N. D. Certiorari denied. Reported below: 428 N. W. 2d 227.
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No. 88-474. Nevi lle  v . Mollen , Presi ding  Justi ce , Ap-
pellate  Divis ion , Supreme  Court  of  New  York , Second  Ju -
dicial  Depa rtme nt , et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 847 F. 2d 835.

No. 88-480. Hammock  et  al . v . Plunk ett , Judge , et  al . 
C. A. 8th Cir. Certiorari denied. Reported below: 845 F. 2d 
1027.

No. 88-482. Howell  et  al . v . Unite d  States  Fire  Insur -
ance  Co. Ct. App. Ga. Certiorari denied. Reported below: 
185 Ga. App. 154, 363 S. E. 2d 560.

No. 88-490. Cross  v . State  Insurance  Fund  of  New  York . 
C. A. 2d Cir. Certiorari denied. Reported below: 837 F. 2d 1086.

No. 88-529. Youngb erg , dba  Maki  v . Unite d States . 
C. A. Fed. Cir. Certiorari denied. Reported below: 852 F. 2d 
1293.

No. 88-552. Arko  v . Unit ed  States  Departme nt  of  the  
Air  Force  et  al . C. A. 10th Cir. Certiorari denied.

No. 88-561. Savinovi ch  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 845 F. 2d 834.

No. 88-570. Brooksi de  Veneers , Ltd . v . Unite d  State s . 
C. A. Fed. Cir. Certiorari denied. Reported below: 847 F. 2d 
786.

No. 88-583. Texarkana  Trawlers  et  al . v . Unite d  State s . 
C. A. 5th Cir. Certiorari denied. Reported below: 846 F. 2d 297.

No. 88-584. Ramir ez  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 851 F. 2d 1420.

No. 88-591. Vander Weyst  et  al . v . Firs t  State  Bank  of  
Benson  et  al . Sup. Ct. Minn. Certiorari denied. Reported 
below: 425 N. W. 2d 803.

No. 88-600. Ramos  v . United  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 856 F. 2d 185.

No. 88-601. Conway  et  al . v . Unit ed  States  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 852 F. 2d 
187.
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No. 88-620. Baddou r , Inc . v . Nation al  Labor  Relati ons  
Board . C. A. 6th Cir. Certiorari denied. Reported below: 848 
F. 2d 193.

No. 88-634. Krugman  v . Palme r  Coll ege  of  Chirop rac -
tic  et  al . Sup. Ct. Iowa. Certiorari denied. Reported below: 
422 N. W. 2d 470.

No. 88-5031. Quintana  v . United  States . C. A. 11th Cir. 
Certiorari denied.

No. 88-5089. Gaitan  v . Unite d  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 847 F. 2d 839.

No. 88-5151. Whaley  v . Rodríg uez , Chairman , New  York  
Board  of  Parole . C. A. 2d Cir. Certiorari denied. Reported 
below: 840 F. 2d 1046.

No. 88-5166. Washi ngton  v . Electrical  Joint  Appren -
tice ship  and  Train ing  Commi ttee  of  Northern  India na . 
C. A. 7th Cir. Certiorari denied. Reported below: 845 F. 2d 
710.

No. 88-5267. Johnso n  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 846 F. 2d 1383.

No. 88-5286. Alle n  et  al . v . Unit ed  State s . C. A. 4th 
Cir. Certiorari denied. Reported below: 847 F. 2d 138.

No. 88-5349. Anderson  v . Depart ment  of  Defen se  et  al . 
C. A. D. C. Cir. Certiorari denied.

No. 88-5470. Brown  v . Florida . Sup. Ct. Fla. Certiorari 
denied. Reported below: 526 So. 2d 903.

No. 88-5483. Gilley  v . Texas . Ct. App. Tex., 11th Dist. 
Certiorari denied.

No. 88-5488. De Young  v . Nelson  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 860 F. 2d 1083.

No. 88-5489. De  Young  v . O’Brien . C. A. 8th Cir. Certio-
rari denied. Reported below: 860 F. 2d 1086.

No. 88-5491. Cross  v . Morgan  et  al . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 856 F. 2d 193.
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No. 88-5496. Youngs  v . Lawyers  Surety  Corp , et  al . 
C. A. 5th Cir. Certiorari denied.

No. 88-5497. Flemi ng  v . Deak  et  al . C. A. 3d Cir. Cer-
tiorari denied.

No. 88-5504. Ciroc co  v. United  States  Postal  Servi ce . 
C. A. Fed. Cir. Certiorari denied. Reported below: 852 F. 
2d 1293.

No. 88-5505. Holle y  v . Bull  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 851 F. 2d 356.

No. 88-5506. Folio  v . Unite d  States . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 851 F. 2d 357.

No. 88-5507. Brads haw  v . Zoological  Societ y of  San  
Diego . C. A. 9th Cir. Certiorari denied. Reported below: 844 
F. 2d 791.

No. 88-5512. Noll  v . Turner  et  al . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 855 F. 2d 858.

No. 88-5513. Harris  v . Patuxent  Instituti on . C. A. 4th 
Cir. Certiorari denied. Reported below: 849 F. 2d 605.

No. 88-5514. Bratton  v . Monroe  County  et  al . C. A. 2d 
Cir. Certiorari denied.

No. 88-5515. Green  v . Scully , Superi ntendent , Green  
Haven  Corre cti onal  Facili ty , Stormville , New  York . 
C. A. 2d Cir. Certiorari denied. Reported below: 850 F. 2d 894.

No. 88-5531. Redman  v . Michi gan  State  Univers ity  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 845 F. 2d 327.

No. 88-5540. Brown  v . Georgi a . Sup. Ct. Ga. Certiorari 
denied. Reported below: 258 Ga. 315, 368 S. E. 2d 481.

No. 88-5543. Ernst  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 854 F. 2d 1324.

No. 88-5552. Safari  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 849 F. 2d 891.

No. 88-5566. Trip lett  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 855 F. 2d 864.
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No. 88-5595. Ulmer  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 856 F. 2d 199.

No. 88-5596. Cross  v . Unite d State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 854 F. 2d 1319.

No. 88-5604. Rogers  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 853 F. 2d 249.

No. 88-5608. Brewe r  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 853 F. 2d 1319.

No. 88-5613. Berger  v . Unite d  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 853 F. 2d 921.

No. 88-5618. Mandell  et  ux . v . Unite d  State s Army . 
C. A. 2d Cir. Certiorari denied. Reported below: 849 F. 2d 
1467.

No. 88-5626. Rankin  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 853 F. 2d 922.

No. 88-5627. Spence  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 854 F. 2d 1319.

No. 88-5634. Kendrick  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 853 F. 2d 492.

No. 88-5638. Livi ngston  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 857 F. 2d 1479.

No. 88-82. Starret t  City  Ass ocia tes  et  al . v . Unite d  
State s . C. A. 2d Cir. Certiorari denied. Justi ce  White  
would grant certiorari. Reported below: 840 F. 2d 1096.

No. 88-162. Cleveland  Board  of  Educati on  v . Louder - 
mill . C. A. 6th Cir. Motion of respondent for leave to proceed 
in forma pauperis granted. Certiorari denied. Reported below: 
844 F. 2d 304.

No. 88-229. Dow Jones  & Co., Inc ., et  al . v . Simon  et  al . 
C. A. 2d Cir. Certiorari denied. Justice  Stevens  took no part 
in the consideration or decision of this petition. Reported below: 
842 F. 2d 603.

Justice  White , with whom Justice  Brennan  and Justice  
Mars hall  join, dissenting.

In Nebraska Press Assn. v. Stuart, 427 U. S. 539 (1976), we 
held that an order restraining the news media from reporting or 
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commenting on public judicial proceedings was a prior restraint on 
speech and that the State had not in that case overcome the high 
barriers to the use of a prior restraint. Id., at 570. The re-
straining order in this case is directed against the participants in 
the trial, not against the media, but it is likewise challenged by 
various news agencies as an unconstitutional prior restraint.

This case arises out of the trial of several criminal defendants, 
including Representative Mario Biaggi and former Bronx Borough 
President Stanley Simon, on federal racketeering charges based 
on their involvement with Wedtech, a South Bronx military con-
tractor. On April 23, 1987, at the request of the defendants, the 
District Court entered an order restraining the prosecutors, de-
fendants, and defense counsel from making extrajudicial state-
ments to the press. The Government initially concurred in the 
order but eventually joined with petitioners, the news agencies, 
in seeking to have the order vacated. On July 10, 1987, the Dis-
trict Court modified its order to allow the parties to state, with-
out elaboration, matters of public record and to explain, without 
characterization, the substance of any motion or step in the pro-
ceedings. Otherwise, however, the court continued the order in 
force.

Petitioners appealed to the United States Court of Appeals for 
the Second Circuit, which affirmed the July 10 order. After find-
ing that petitioners had standing to complain, the court stated 
that “there is a fundamental difference between a gag order chal-
lenged by the individual gagged and one challenged by a third 
party; an order objected to by the former is properly character-
ized as a prior restraint, one opposed solely by the latter is not.” 
In re Application of Dow Jones & Co., 842 F. 2d 603, 609 (1988). 
Because only the news agencies opposed the restraining order, the 
court concluded that a prior restraint had not been imposed. The 
court then held that the restraining order was justified because 
there was a “reasonable likelihood” that pretrial publicity would 
otherwise have prejudiced the defendants’ rights to a fair trial. 
Id., at 610.

By so holding, the Second Circuit joined the Ninth Circuit, 
which had previously refused to treat as a prior restraint a re-
straining order directed against the parties and challenged only by 
the media. Compare Radio & Television News Assn. v. United 
States District Court, 781 F. 2d 1443, 1446 (CA9 1986) (order chal-
lenged by media), with Levine v. United States District Court, 764 
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F. 2d 590, 595 (CA9 1985) (order challenged by trial participants), 
cert, denied, 476 U. S. 1158 (1986). That approach conflicts di-
rectly with the approach taken by the Sixth Circuit, which held 
in CBS Inc. v. Young, 522 F. 2d 234, 239 (1975), that “the conclu-
sion is inevitable that [such a restraining order] constitutes a prior 
direct restraint upon freedom of expression.” Moreover, the Sec-
ond Circuit’s adoption of a “reasonable likelihood” standard con-
flicts with the Sixth Circuit’s “clear and present danger” stand-
ard. Id., at 238. Because of the importance of this issue and the 
conflicting resolutions given it by the Courts of Appeals, I would 
grant the petition for certiorari.

No. 88-263. Gene ral  Motors  Corp . v . Glenn  et  al . C. A. 
11th Cir. Certiorari denied. Justice  Brennan  and Justice  
White  would grant certiorari. Reported below: 841 F. 2d 1567.

No. 88-452. Tenneco  Oil  Co . v . Kern  Oil  & Refi ning  Co .
C. A. 9th Cir. Certiorari denied. Justice  Stev ens  took no 
part in the consideration or decision of this petition. Reported 
below: 840 F. 2d 730.

No. 88-5011. Jeff ries  v . Wash ing ton . Sup. Ct. Wash.;
No. 88-5336. Gonzalez  v . California . Sup. Ct. Cal.;
No. 88-5461. Campbell  v . Kincheloe , Superi ntende nt , 

Washi ngton  State  Penit enti ary . C. A. 9th Cir.;
No. 88-5544. Clem mons  v . Missouri . Sup. Ct. Mo.; and
No. 88-5593. Heishm an  v . California . Sup. Ct. Cal. Cer-

tiorari denied. Reported below: No. 88-5011, 110 Wash. 2d 326, 
752 P. 2d 1338; No. 88-5461, 829 F. 2d 1453; No. 88-5544, 753 
S. W. 2d 901; No. 88-5593, 45 Cal. 3d 147, 753 P. 2d 629.

Justice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 88-5347. Patil lo  v . Georgia . Sup. Ct. Ga. Certiorari 
denied. Reported below: 258 Ga. 255, 368 S. E. 2d 493.

Justice  Brennan , dissenting.
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
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and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227 (1976), I would grant certiorari and vacate the death sentence 
in this case.

Justice  Marsh all , dissenting.
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
231 (1976) (Mars hall  J., dissenting), I would grant the petition 
for certiorari and vacate the death sentence in this case.

Even if I did not hold this view, I would still grant the petition 
for certiorari. Petitioner was convicted of malice murder in con-
nection with the death of a teenaged woman. The record in this 
case shows that at petitioner’s sentencing hearing, the State’s only 
witness against him was a prisoner by the name of David Chat-
man. Chatman related to the jury highly damning statements 
which he asserted petitioner had made to him. These included 
petitioner’s alleged assertion that “he hated women,” that “he just 
had nothing in him but hatred,” and that he had harbored a desire 
to obtain revenge towards women ever since early childhood.

After petitioner was sentenced to death, however, Chatman 
wrote a series of letters to Georgia prosecutors claiming that he 
had been promised that his probation would be reinstated if he 
testified—and threatening to renege on his testimony against peti-
tioner if the State did not live up to its end of the alleged agree-
ment. The prosecution told petitioner’s counsel about Chatman’s 
claims, and acknowledged for the first time that while the State 
had not promised to recommend that Chatman’s parole be rein-
stated, the prosecution had promised to inform the judge who had 
revoked Chatman’s probation of his cooperation.

Based upon this information, petitioner moved for a new trial. 
The trial court and the Georgia Supreme Court both denied his 
motion, however. The State Supreme Court concluded that the 
prosecution’s failure to disclose its deal with Chatman was error 
under Giglio v. United States, 405 U. S. 150 (1972). However, it 
concluded that the prosecution’s failure so to inform petitioner’s 
counsel was harmless error. In support of this conclusion, it 
noted that the prosecutors’ agreement with Chatman was modest 
and was “of a non-promising nature”; it also noted that Chatman 
had been otherwise impeached by the revelation at the penalty
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phase of his own criminal record. 258 Ga. 255, 261, 368 S. E. 2d 
493, 497-498 (1988).

I believe this factual record raises grave questions about whether 
the Georgia Supreme Court has correctly applied this Court’s stand-
ards for finding harmless-error standards in capital cases, as out-
lined most recently in Satterwhite v. Texas, 486 U. S. 249 (1988). 
In Satterwhite, handed down shortly after the Georgia Supreme 
Court’s decision in this case, we emphasized again the importance 
of avoiding error in capital cases; we stated that the proper stand-
ard of review is “whether the State has proved ‘beyond a reason-
able doubt that the error complained of did not contribute to the 
verdict obtained.’” Id., at 258-259 (quoting Chapman v. Califor-
nia, 386 U. S. 18, 24 (1967)). I believe it is far from clear that 
Georgia has satisfied this daunting standard, and therefore I would 
grant this petition.

Rehearing Denied
No. 87-6807. Wicks  v . Unite d  States , ante, p. 831;
No. 87-7005. Martin  v . Shank  et  al ., ante, p. 833;
No. 87-7033. Young  v . Alabama , ante, p. 834;
No. 87-7097. Johns  v . Bostw ick  (three cases), ante, p. 836;
No. 87-7135. In  re  Phillips  et  al ., ante, p. 814;
No. 87-7188. Montgomer y  v . India na , ante, p. 840;
No. 87-7190. Battle  v . Mis souri , ante, p. 871;
No. 87-7212. Spencer  v . Illinois , ante, p. 841;
No. 87-7227. Fais on  v. Nesbit t , Judge , Unite d  States  Dis -

trict  Court  for  the  Souther n  Dis trict  of  Florida , et  al ., 
ante, p. 841;

No. 87-7237. Smit h  v . Florida , ante, p. 842;
No. 87-7316. Lawren ce  v . OAO Corp ., ante, p. 845;
No. 88-137. Gracey  v . Day  et  al ., ante, p. 880;
No. 88-5084. Martin  v . Maryland  State  Board  of  Law  

Examiner s  et  al ., ante, p. 804;
No. 88-5140. In  re  Radvan -Ziem nowi cz , ante, p. 814;
No. 88-5146. Johnso n  v . Irby , ante, p. 862;
No. 88-5171. Nubine  v . Texas  Board  of  Corrections  

et  al ., ante, p. 863;
No. 88-5313. Nash  v . Ervin , ante, p. 897; and
No. 88-5323. Gaunc e  v . St . Paul  Merc ury  Insurance  Co . 

et  AL., ante, p. 804. Petitions for rehearing denied.
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No. 87-7238. Martin  v . Shughart  et  al ., ante, p. 870. Peti-
tion for rehearing denied. Justice  Blackm un  took no part in the 
consideration or decision of this petition.

November  14, 1988
Dismissal Under Rule 53

No. 88-34. Roveda  et  ux . v . Hughes  Aircraft  Co . et  al . 
C. A. 9th Cir. Certiorari dismissed under this Court’s Rule 53. 
Reported below: 844 F. 2d 792.
Appeals Dismissed

No. 88-534. Shoul ders  et  al . v . Mc Cracken  County , Ken -
tucky , et  al . Appeal from Sup. Ct. Ky. Motion of appellees for 
award of costs denied. Appeal dismissed for want of substantial 
federal question.

No. 88-560. Mitan  v . Mitan . Appeal from Ct. App. Mich, 
dismissed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, certiorari 
denied.

No. 88-5510. Barta  v . Texas . Appeal from 227th Jud. Dist. 
Ct. Tex., Bexar County, dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied.

No. 88-5549. Martin  v . C. Itoh  & Co. (Amer ica ), Inc ., 
et  al . Appeal from Sup. Ct. Pa. dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied. Reported below: 
519 Pa. 666, 548 A. 2d 256.

No. 88-5642. Rowe  v . Departme nt  of  the  Army . Appeal 
from C. A. D. C. Cir. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition for writ 
of certiorari, certiorari denied.

No. 88-5643. Rowe  v . Depart ment  of  the  Army . Appeal 
from C. A. D. C. Cir. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition for writ 
of certiorari, certiorari denied.
Vacated and Remanded on Appeal

No. 86-1593. Shell  Oil  Co . v . Departm ent  of  Revenue  of  
Florida . Appeal from Sup. Ct. Fla. Judgment vacated and 
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case remanded for further consideration in light of Shell Oil Co. 
v. Iowa Dept, of Revenue, ante, p. 19. Reported below: 496 So. 
2d 789.
Miscellaneous Orders

No.-----------. Brath wai te  v . Henders on , Supe rint end -
ent , Auburn  Correctional  Facili ty ; and

No.-----------. Iowa  Southern  Utiliti es  Co . et  al . v .
United  State s . Motions to direct the Clerk to file petitions 
for writs of certiorari out of time denied.

No.-----------. Valles  v . Lynaugh , Director , Texas  De -
partm ent  of  Corrections , ante, p. 808. Motion of petitioner 
for reconsideration of order denying leave to file petition for writ 
of certiorari out of time denied.

No.-----------. Kuntz  et  al . v . Shawmut  Bank  of  Bost on
et  al . Treating the petition for writ of mandamus as a motion to 
direct the Clerk to file petition for writ of certiorari out of time, 
motion denied.

No. A-332 (88-567). Monac o  v . Unite d  State s . C. A. 9th 
Cir. Application for stay, addressed to Justice  Stevens  and re-
ferred to the Court, denied.

No. A-346. Howel l  v . Homecraft  Land  Devel opme nt  
et  al . Sup. Ct. Tex. Application for stay, addressed to Jus -
tice  Brennan  and referred to the Court, denied.

No. A-361. Marcos  et  ux . v . United  State s . C. A. 2d Cir. 
Application for stay, presented to Just ice  Marsh all , and by him 
referred to the Court, denied. The order heretofore entered by 
Just ice  Mars hall  on November 8, 1988, is vacated.

No. D-728. In  re  Disb arment  of  Lorenz . Disbarment en-
tered. [For earlier order herein, see 487 U. S. 1249.]

No. D-741. In  re  Disb arment  of  Weinberg . It is ordered 
that Samuel Weinberg, of Roslyn Harbor, N. Y., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. 87-201. Mans ell  v . Manse ll . Ct. App. Cal., 5th App. 
Dist. [Probable jurisdiction noted, 487 U. S. 1217.] Motion of 
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American Retirees Association for leave to file a brief as amicus 
curiae denied. Motion of Retired Officers Association et al. for 
leave to participate in oral argument as amici curiae and for di-
vided argument denied.

No. 87-1818. Badham  et  al . v . Eu , Secreta ry  of  State  
of  Califo rnia , et  al ., ante, p. 804. Petition for rehearing 
granted. Request to proceed upon the papers already filed in this 
case granted. Appellees are allowed 30 days within which to file 
supplemental motions to dismiss or affirm.

No. 87-7023. Hardin  v . Straub . C. A. 6th Cir. [Certiorari 
granted, ante, p. 887.] Motion of petitioner for appointment of 
counsel granted, and it is ordered that Douglas R. Mullkoff, Esq., 
of Ann Arbor, Mich., be appointed as counsel for petitioner in this 
case.

No. 88-535. Local  Freight  Drivers , Local  208, Inter -
national  Brothe rhood  of  Teamst ers , Chauf feu rs , Ware -
hous emen  & Help ers  of  Amer ica  v . Rozay ’s Trans fer . 
C. A. 9th Cir. The Solicitor General is invited to file a brief 
in this case expressing the views of the United States.

No. 88-556. Browning -Ferris  Industri es  of  Vermon t , 
Inc ., et  al . v . Kelc o  Disp osal , Inc ., et  al . C. A. 2d Cir. 
Motion of Motor Vehicle Manufacturers Association of the United 
States et al. for leave to file a brief as amici curiae granted.

No. 88-5403. Hayes  v . West ern  Weighing  and  Inspec tion  
Bureau . C. A. 5th Cir. Motion of petitioner for leave to pro-
ceed in forma pauperis denied. Petitioner is allowed until De-
cember 5, 1988, within which to pay the docketing fee required 
by Rule 45(a) and to submit a petition in compliance with Rule 33 
of the Rules of this Court.

Justice  Brennan , Justice  Marsh all , Justice  Blackm un , 
and Just ice  Stevens , dissenting.

For the reasons expressed in Brown n . Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 88-5570. In  re  Philli ps . Ct. Crim. App. Okla. Peti-
tion for writ of common-law certiorari denied.
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No. 88-5569. In  re  Smith . Petition for writ of mandamus 
denied.

No. 88-5640. In  re  Shef fie ld . Petition for writ of manda-
mus and/or prohibition denied.

Probable Jurisdiction Noted
No. 88-449. Healy  et  al . v . The  Beer  Institute  et  al .; 

and
No. 88-513. Wine  & Spir its  Wholes alers  of  Connecticut , 

Inc . v. The  Beer  Instit ute  et  al . Appeals from C. A. 2d Cir. 
Probable jurisdiction noted, cases consolidated, and a total of one 
hour allotted for oral argument. Reported below: 849 F. 2d 753.

Certiorari Granted
No. 88-192. Mc Kesson  Corp . v . Divis ion  of  Alcoholic  

Beverages  and  Tobacco , Depart ment  of  Busin ess  Regula -
tion  of  Florida , et  al . Sup. Ct. Fla.; and

No. 88-325. American  Truc kin g  Assn s ., Inc ., et  al . v . 
Smith , Direc tor , Arkans as  Highw ay  and  Trans por tati on  
Depart ment , et  al . Sup. Ct. Ark. Certiorari granted, cases 
consolidated, and a total of one hour allotted for oral argument. 
Reported below: No. 88-192, 524 So. 2d 1000; No. 88-325, 295 
Ark. 43, 746 S. W. 2d 377.

No. 88-385. Rodrí guez  de  Quijas  et  al . v . Shearson /Amer - 
ican  Expres s , Inc . C. A. 5th Cir. Certiorari granted. Re-
ported below: 845 F. 2d 1296.

Certiorari Denied. (See also Nos. 88-560, 88-5510, 88-5549, 
88-5642, 88-5643, and 88-5570, supra.)

No. 88-280. Mc Carthy  et  al . v . United  State s . C. A. 
9th Cir. Certiorari denied. Reported below: 840 F. 2d 1441.

No. 88-299. Smit h  et  al . v . Reagan , Presi dent  of  the  
Unite d  States , et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 844 F. 2d 195.

No. 88-302. Gordon , Speci al  Deputy  State  Insurance  
Commi ss ioner  of  Maryland  v . United  States  Departm ent  
of  the  Treasury  et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 846 F. 2d 272.
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No. 88-315. National -Southwir e  Aluminum  Co . v . United  
State s  Environ mental  Protection  Agency  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 838 F. 2d 835.

No. 88-327. Roemer , Govern or  of  the  State  of  Louisi -
ana , et  al . v. Chisom  et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 839 F. 2d 1056.

No. 88-328. Territ orial  Court  of  the  Virgi n  Isla nds  v . 
Richards  et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 847 F. 2d 108.

No. 88-347. Conn  v . Conn . Sup. Ct. Ind. Certiorari de-
nied. Reported below: 526 N. E. 2d 958.

No. 88-373. Boles  v . United  State s . C. A. 10th Cir. 
Certiorari denied.

No. 88-375. Murray  v . National  Broadcasting  Co ., Inc ., 
et  al . C. A. 2d Cir. Certiorari denied. Reported below: 844 
F. 2d 988.

No. 88-483. North rop  v . Lease  Financing  Corp , et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 853 F. 2d 919.

No. 88-484. Connect icut  et  al . v . Couns el . C. A. 2d Cir. 
Certiorari denied. Reported below: 849 F. 2d 731.

No. 88-485. Teams ters  Pensi on  Trust  Fund  of  Philadel -
phia  and  Vicini ty  et  al . v . Wooleyhan  et  al . Sup. Ct. Del. 
Certiorari denied. Reported below: 544 A. 2d 266.

No. 88-486. Diamon d  v . Reynolds  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 853 F. 2d 917.

No. 88-497. Wells  Real  Estat e , Inc . v . Greater  Lowell  
Board  of  Realtors  et  al . C. A. 1st Cir. Certiorari denied. 
Reported below: 850 F. 2d 803.

No. 88-499. Shiel ds  v . Production  Finishing  Corp , et  al . 
Ct. App. Mich. Certiorari denied. Reported below: 158 Mich. 
App. 479, 405 N. W. 2d 171.

No. 88-503. Lego  Systems , Inc ., et  al . v . Tyco  Industries , 
Inc . C. A. 3d Cir. Certiorari denied. Reported below: 853 F. 
2d 921.
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No. 88-506. Alpha  Beta  Co . et  al . v . Nahm . Ct. App. Cal., 
1st App. Dist. Certiorari denied.

No. 88-507. Willi ams  et  al . v . Lyng , Secret ary  of  Agri -
culture , et  al . C. A. 11th Cir. Certiorari denied. Reported 
below: 843 F. 2d 1335.

No. 88-508. Bryson  et  al . v . City  of  De Ridder  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 848 F. 2d 
1239.

No. 88-510. Smith  et  ux . v . Nicklos  Drilli ng  Co . et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 841 F. 2d 
598.

No. 88-511. Michig an  v . Evans . Recorder’s Court, City of 
Detroit, Mich. Certiorari denied.

No. 88-516. Libert y  Nation al  Bank  & Trust  Co . v . North  
Dakot a . Sup. Ct. N. D. Certiorari denied. Reported below: 
427 N. W. 2d 307.

No. 88-523. Jewel  Food  Store s  v . Merk  et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 848 F. 2d 761.

No. 88-524. Coxsey  v. Empl oyers  Mutual  Casualty  Co . 
C. A. 5th Cir. Certiorari denied. Reported below: 842 F. 2d 77.

No. 88-538. Brown  et  al . v . 1250 Twenty -Fourth  Street  
Associates  Limi ted  Partnershi p et  al . C. A. D. C. Cir. 
Certiorari denied.

No. 88-540. Vannelli  v . National  Collegiat e  Athletic  
Ass n . Ct. App. Minn. Certiorari denied.

No. 88-569. Diggs  v . Harri s Hosp ital -Methodis t , Inc . 
C. A. 5th Cir. Certiorari denied. Reported below: 847 F. 2d 
270.

No. 88-615. Silver man  et  al . v . Barry , Mayor  of  the  Dis -
trict  of  Columbia . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 269 U. S. App. D. C. 327, 845 F. 2d 1072.

No. 88-619. Donnelly  v . Unit ed  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 853 F. 2d 922.

No. 88-635. Demaco  Corp , et  al . v . F. Von  Langsdo rff  
Licens ing  Ltd . et  al . C. A. Fed. Cir. Certiorari denied. 
Reported below: 851 F. 2d 1387.
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No. 88-649. Cravens  v . Washington . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 844 F. 2d 791.

No. 88-667. Sims  v . Unite d  States . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 845 F. 2d 1564.

No. 88-5179. Garcia  v . Unite d  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 848 F. 2d 58.

No. 88-5334. Watkins  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 853 F. 2d 923.

No. 88-5339. Bitcheri  v . Immigration  and  Naturali za -
tion  Service  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 844 F. 2d 786.

No. 88-5454. Muza  v . Bureau  of  Alcohol , Tobacco , and  
Firearms  et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 855 F. 2d 858.

No. 88-5462. Krishnan  v . Departme nt  of  the  Air  Force . 
C. A. Fed. Cir. Certiorari denied.

No. 88-5508. Satterfield  v . Alls brook , Attor ney  Gen -
eral  of  North  Carolina . C. A. 4th Cir. Certiorari denied. 
Reported below: 850 F. 2d 690.

No. 88-5509. Shockey  v . Tate  et  al . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 853 F. 2d 927.

No. 88-5517. Davis  v . City  of  San  Ramon  Police  Depa rt -
ment  et  al . Ct. App. Cal., 1st App. Dist. Certiorari denied.

No. 88-5520. Parres  v . Flori da . Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 530 So. 2d 310.

No. 88-5521. Watts  v . Bunnell , Superi ntendent , Cali -
forni a  Correcti onal  Cent er . Ct. App. Cal., 4th App. Dist. 
Certiorari denied.

No. 88-5523. Gibson  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 519 So. 2d 1382.

No. 88-5530. Bollm an  v . Smith . C. A. 11th Cir. Certio-
rari denied. Reported below: 858 F. 2d 745.

No. 88-5532. Maxwell  v . General  Moto rs  Corp . Ct. App. 
Ga. Certiorari denied.
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No. 88-5534. Lo Conte  v . Dugger , Secretary , Florida  De -
partm ent  of  Corrections , et  al . C. A. 11th Cir. Certiorari 
denied. Reported below: 847 F. 2d 745.

No. 88-5538. Davis , aka  Abdul -Akbar  v . Proctor  et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 856 F. 2d 182.

No. 88-5539. Hayes  v . Dugger , Secre tary , Florida  De -
partm ent  of  Corrections . C. A. 11th Cir. Certiorari denied.

No. 88-5542. Le Grand  v . Ward  et  al . C. A. 2d Cir. Cer-
tiorari denied.

No. 88-5545. Palmer  v . Belm ont  County  Child ren  Serv -
ices . Ct. App. Ohio, Belmont County. Certiorari denied.

No. 88-5547. Smit h  v . Murray , Direct or , Virgi nia  De -
partm ent  of  Corrections . C. A. 4th Cir. Certiorari denied. 
Reported below: 843 F. 2d 1388.

No. 88-5548. Szarewicz  v. Pennsylvania  Supreme  Court . 
C. A. 3d Cir. Certiorari denied.

No. 88-5551. Silvaggio  v. California . C. A. 9th Cir. 
Certiorari denied.

No. 88-5559. White  v . North  Carol ina . Sup. Ct. N. C. 
Certiorari denied. Reported below: 322 N. C. 770, 370 S. E. 
2d 390.

No. 88-5562. De  Young  v . O’Keefe . C. A. 8th Cir. Cer-
tiorari denied.

No. 88-5592. Drabick  v . Drabick . Ct. App. Cal., 6th App. 
Dist. Certiorari denied. Reported below: 200 Cal. App. 3d 185, 
245 Cal. Rptr. 840.

No. 88-5597. Mahdav i v . Federal  Bureau  of  Invest iga -
tion . C. A. 9th Cir. Certiorari denied. Reported below: 848 
F. 2d 199.

No. 88-5605. Gabriel  v . Unit ed  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 856 F. 2d 187.

No. 88-5606. Ivers  v . Unite d  State s . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 851 F. 2d 361.

No. 88-5609. Hines  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 856 F. 2d 198.
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No. 88-5612. Jones  v . Lynaugh , Direct or , Texas  Depa rt -
ment  of  Corrections . C. A. 5th Cir. Certiorari denied.

No. 88-5620. Pruett  v . Alaska . Ct. App. Alaska. Certio-
rari denied.

No. 88-5645. Panico  v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 849 F. 2d 1468.

No. 88-5646. Joyce , aka  Scott  v . Unite d  State s . C. A. 
11th Cir. Certiorari denied. Reported below: 856 F. 2d 199.

No. 88-5648. Rasc o v . United  State s . C. A. 7th Cir.
Certiorari denied. Reported below: 853 F. 2d 501.

No. 88-5659. Ward  v . United  State s  et  al . C. A. 6th Cir.
Certiorari denied. Reported below: 848 F. 2d 195.

No. 88-5661. Mc Devit t  v . United  State s . C. A. 3d Cir.
Certiorari denied. Reported below: 849 F. 2d 603.

No. 88-5662. Bowie  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 88-5664. Willi ams  v . United  States . C. A. 4th Cir.
Certiorari denied. Reported below: 854 F. 2d 1318.

No. 88-5669. Cald ero n  v . United  States . C. A. 11th Cir.
Certiorari denied. Reported below: 856 F. 2d 199.

No. 88-5676. Herna ndez -Garci a  v . Unite d  State s . C. A. 
2d Cir. Certiorari denied. Reported below: 859 F. 2d 148.

No. 88-5680. Ware  v . Unite d  State s . C. A. 11th Cir.
Certiorari denied. Reported below: 853 F. 2d 931.

No. 88-5683. Judge  v . Unite d State s . C. A. 9th Cir.
Certiorari denied. Reported below: 855 F. 2d 863.

No. 88-5688. Martine z  v . United  State s . C. A. 9th Cir.
Certiorari denied. Reported below: 855 F. 2d 863.

No. 88-5820. Daugherty  v . Florida  et  al . Sup. Ct. Fla. 
Certiorari denied. Reported below: 533 So. 2d 287.

No. 87-1469. Horns by , Adjutant  General  of  the  Ala -
bama  National  Guard , et  al . v . Stinson . C. A. 11th Cir.
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Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Justice  White  would grant certio-
rari. Reported below: 821 F. 2d 1537.

No. 87-1495. Talla has see  Branch  of  the  Nation al  Asso -
ciatio n  for  the  Advancement  of  Colore d  Peopl e  et  al . v . 
Leon  County , Florida , et  al . C. A. 11th Cir. Certiorari 
denied. Justice  Blackm un  would grant certiorari. Reported 
below: 827 F. 2d 1436.

No. 88-198. Sequoia  Books , Inc . v . Illino is . App. Ct. Ill., 
2d Dist. Certiorari denied. Justice  Brennan  and Justi ce  
Marsh all  would grant the petition for writ of certiorari and 
reverse the judgment of conviction. Reported below: 165 Ill. 
App. 3d 1162, 536 N. E. 2d 1019.

No. 88-372. Lewis  et  al . v . Bruni . C. A. 9th Cir. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 847 F. 2d 561.

No. 88-395. Ellings worth , Warden , et  al . v . Reynolds . 
C. A. 3d Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 843 F. 2d 
712.

No. 88-627. Taylor  v . Taylor  Wine  Co ., Inc ., et  al . C. A. 
2d Cir. Certiorari denied. Just ice  Blackm un  took no part in 
the consideration or decision of this petition. Reported below: 847 
F. 2d 836.

No. 88-5404. Woug amon  v . United  State s . C. A. 8th Cir. 
Certiorari denied. Just ice  White  would grant certiorari. Re-
ported below: 844 F. 2d 1347.

No. 88-5481. Juli us  v . Johnson , Warden . C. A. 11th Cir.;
No. 88-5522. Mitch ell  v . Florida . Sup. Ct. Fla.; and
No. 88-5550. Thomps on  v . California . Sup. Ct. Cal. Cer-

tiorari denied. Reported below: No. 88-5481, 840 F. 2d 1533 
and 854 F. 2d 400; No. 88-5522, 527 So. 2d 179; No. 88-5550, 
45 Cal. 3d 86, 753 P. 2d 37.

Justice  Brennan  and Justice  Marsh all , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth
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and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

Rehearing Granted. (See No. 87-1818, supra.)

Rehearing Denied
No. 87-1743. Omni  U. S. A., Inc . v . United  States , ante, 

p. 817;
No. 87-1944. Polyak  v . Hulen  et  al ., ante, p. 802;
No. 87-7325. Filip as  v. Workme n ’s Compensation  of  the  

Industri al  Commi ssi on  of  Ohio  et  al ., ante, p. 846;
No. 88-113. Poly ak  v . Hamil ton , Judge , Circui t  Court  of  

Lawre nce  County , Tenness ee , ante, p. 803;
No. 88-165. Romann  v . Securit ies  and  Exchange  Commi s -

sion  et  AL., ante, p. 854; and
No. 88-5147. Middleton  v . South  Carolina , ante, p. 872. 

Petitions for rehearing denied.

No. 85-1524. Hubbard  Broadcas ting , Inc . v . Southern  
Satel lit e Systems , Inc ., et  al ., 479 U. S. 1005 and 1070. 
Motion of petitioner for leave to file second petition for rehear-
ing denied. Justice  Kenned y  took no part in the consideration 
or decision of this motion.

November  17, 1988
Miscellaneous Order

No. A-400. Armont rout , Warden  v . Smith . Application of 
the Attorney General of Missouri for an order to vacate the stay of 
execution of sentence of death entered by the United States Court 
of Appeals for the Eighth Circuit, presented to Justice  Black - 
mun , and by him referred to the Court, denied.

Nove mber  28, 1988
Appeals Dismissed

No. 88-537. Pric e  v . City  of  San  Marcos , Texas , et  al . 
Appeal from Ct. App. Tex., 3d Dist., dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied. Reported below: 
744 S. W. 2d 349.
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No. 88-571. Cossett  et  ux . v . Merchants  & Mechanics  
Federal  Savings  & Loan  Ass n , et  al . Appeal from C. A. 6th 
Cir. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 835 F. 2d 877. Reported 
below: 69 Haw. 663.

No. 88-575. Burt  v . Maui  Archite ctural  Group , Inc ., 
et  al . Appeal from Sup. Ct. Haw. dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied. Reported below: 
69 Haw. 663.

No. 88-609. Poly ak  v . Buford  Evans  & Sons . Appeal from 
C. A. 6th Cir. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 848 F. 2d 189.

No. 88-5589. Priovol os  v . Heart  of  Cedar  Lane , Inc ., 
et  al . Appeal from Super. Ct. N. J., App. Div., dismissed for 
want of jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. Re-
ported below: 226 N. J. Super. 509, 545 A. 2d 180.

No. 88-5660. Tedders  v . Lord  et  al . Appeal from C. A. 
6th Cir. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 848 F. 2d 194.
Vacated and Remanded on Appeal

No. 88-5228. Chish olm  v . Kansas . Appeal from Sup. Ct. 
Kan. Motion of appellant for leave to proceed in forma pauperis 
granted. Judgment vacated and case remanded for further con-
sideration in light of Coy v. Iowa, 487 U. S. 1012 (1988). Re-
ported below: 243 Kan. 270, 755 P. 2d 547.
Miscellaneous Orders

No.-----------. BMT Commodi ty  Corp , et  al . v . Unite d
States . Motion for leave to file a supplement to the petition for 
writ of certiorari under seal granted.

No.-----------. Frie dman  v . Katz  et  al . Motion for leave to
file portions of the appendix to the petition for writ of certiorari 
under seal denied.

No.-----------. Laup ot  v. Berley  et  al . Motion to direct
the Clerk to file petition for writ of certiorari denied.
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No. A-340 (88-5828). Dunkin s  v . Thigpen , Commis sione r , 
Alabam a  Departm ent  of  Correcti ons , et  al . C. A. 11th 
Cir. Application for stay, addressed to Justice  Brennan  and 
referred to the Court, denied.

No. A-384 (88-90). Chabad  v . American  Civil  Libert ies  
Union  et  al . C. A. 3d Cir. [Certiorari granted, ante, p. 816.] 
Application for recall and stay of the mandate of the United States 
Court of Appeals for the Third Circuit, presented to Justice  Bren -
nan , and by him referred to the Court, denied. Justice  Black - 
mun  would grant the application.

No. D-724. In  re  Disbarm ent  of  Stort s . Disbarment en-
tered. [For earlier order herein, see 487 U. S. 1248.]

No. D-729. In  re  Dis barment  of  Bongi orno . Disbarment 
entered. [For earlier order herein, see 487 U. S. 1249.]

No. D-742. In  re  Disbarm ent  of  Frederick . It is ordered 
that Helen Rice Frederick, of Carson, Cal., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring her to show cause why she should not be 
disbarred from the practice of law in this Court.

No. D-743. In  re  Disbarm ent  of  Carter . It is ordered 
that Joseph R. Carter, Jr., of Los Angeles, Cal., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-744. In  re  Dis barment  of  Hecht . It is ordered that 
Samuel J. Hecht, of Philadelphia, Pa., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-745. In  re  Dis barment  of  Denker . It is ordered 
that Barry Howard Denker, of Philadelphia, Pa., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-746. In  re  Dis barment  of  Lindq uis t . It is ordered 
that John Leroy Lindquist, of Coral Springs, Fla., be suspended
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from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. 87-6997. Carella  v . California . App. Dept., Super. 
Ct. Cal., Los Angeles County. The order entered November 7, 
1988 [ante, p. 940], is amended to read as follows: Motion of ap-
pellant for leave to proceed in forma pauperis granted. Probable 
jurisdiction noted limited to Questions I, II, III, IV, V, and VII 
presented by the jurisdictional statement.

No. 87-5840. Mc Namara  v . County  of  San  Diego  Depa rt -
ment  of  Social  Services . Ct. App. Cal., 4th App. Dist. [Prob-
able jurisdiction postponed, 485 U. S. 1005.] Motion of Christian 
R. Van Deusen for leave to participate in oral argument as amicus 
curiae, for divided argument, and for additional time for oral argu-
ment denied.

No. 88-5188. Bennett  v . Corroon  & Black  Corp , et  al ., 
ante, p. 812. Motion of petitioner for reconsideration of order 
denying leave to proceed in forma pauperis denied.

No. 88-5580. Wehri nger  v . New  Hamps hire . Appeal from 
Sup. Ct. N. H. Motion of appellant for leave to proceed in forma 
pauperis denied. Appellant is allowed until December 19, 1988, 
within which to pay the docketing fee required by Rule 45(a) and 
to submit a statement as to jurisdiction in compliance with Rule 33 
of the Rules of this Court.

Justi ce  Brennan , Justi ce  Marshall , Just ice  Blackmun , 
and Justi ce  Stevens , dissenting.

For the reasons expressed in Brown n . Herald Co., 464 U. S. 
928 (1983), we would dismiss the appeal without reaching the mer-
its of the motion to proceed in forma pauperis.

No. 88-5615. In  re  Clark ; and
No. 88-5652. In  re  Reidt . Petitions for writs of mandamus 

denied.

No. 88-5524. In  re  Kerpa , aka  Laws on . Petition for writ 
of mandamus and/or certiorari denied.

No. 88-5622. In  re  Scrug gs . Petition for writ of mandamus 
and/or prohibition denied.
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Certiorari Granted
No. 87-1589. Pitt sburgh  & Lake  Erie  Railroad  Co . v . 

Railway  Labor  Executi ves ’ Ass n , et  al .; and
No. 87-1888. Pitt sburgh  & Lake  Erie  Railroad  Co . v . 

Railway  Labor  Executi ves ’ Ass n , et  al . C. A. 3d Cir. 
Certiorari granted, cases consolidated, and a total of one hour 
and thirty minutes allotted for oral argument. Reported below: 
No. 87-1589, 831 F. 2d 1231; No. 87-1888, 845 F. 2d 420.
Certiorari Denied. (See also Nos. 88-537, 88-571, 88-575, 88- 

609, 88-5589, 88-5660, and 88-5524, supra.)
No. 87-2086. Boone  et  al . v . Redevelop ment  Agency  of  

the  City  of  San  Jose  et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 841 F. 2d 886.

No. 87-7273. Vest  v . Unite d  State s . C. A. 1st Cir. Cer-
tiorari denied. Reported below: 842 F. 2d 1319.

No. 88-7. West  Penn  Power  Co . v . Engle  et  al ., tdba  
Engle ’s  Holiday  Harbor . Super. Ct. Pa. Certiorari denied. 
Reported below: 366 Pa. Super. 104, 530 A. 2d 913.

No. 88-16. Step hens  v . United  State s . C. A. 10th Cir. 
Certiorari denied.

No. 88-47. Camp bell  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 845 F. 2d 782.

No. 88-95. Will iams  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 837 F. 2d 1009.

No. 88-217. Interstate  Commerce  Commiss ion  v . Pitts -
burg h  & Lake  Erie  Railroa d  Co . et  al . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 845 F. 2d 420.

No. 88-239. Eagle -Picher  Industries , Inc . v . Unite d  
State s . C. A. 3d Cir. Certiorari denied. Reported below: 846 
F. 2d 888.

No. 88-342. Sunshine  Health  Syste ms , Inc . v . Bow en , 
Secret ary  of  Health  and  Human  Service s . C. A. 9th Cir. 
Certiorari denied. Reported below: 842 F. 2d 1097.

No. 88-350. Anderson  et  vir  v . North  Dakota ; and Dag -
ley  et  ux. v. North  Dakota . Sup. Ct. N. D. Certiorari de-
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nied. Reported below: 427 N. W. 2d 316 (first case); 430 N. W. 
2d 63 (second case).

No. 88-352. Hump hrey , United  State s  Senator , et  al . v . 
Brady , Secretary , Departm ent  of  the  Treasury , et  al . 
C. A. D. C. Cir. Certiorari denied. Reported below: 270 U. S. 
App. D. C. 154, 848 F. 2d 211.

No. 88-367. Ruggian o  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 843 F. 2d 503.

No. 88-374. Ruggi ero  et  al . v . Unite d  State s . C. A. 2d 
Cir. Certiorari denied. Reported below: 846 F. 2d 117.

No. 88-380. Boston  v . Nels on . Int. Ct. App. Haw. Cer-
tiorari denied. Reported below: 7 Haw. App. 659, 807 P. 2d 48.

No. 88-394. Ansell  et  al . v . Shannon . Sup. Ct. Colo. 
Certiorari denied.

No. 88-400. Local  17 of  the  Unite d  Brotherhood  of  
Carp enters  & Joiners  of  Ameri ca , AFL-CIO, et  al . v . New  
York . Ct. App. N. Y. Certiorari denied. Reported below: 72 
N. Y. 2d 307, 528 N. E. 2d 1195.

No. 88-401. Fiorilla  v . United  State s ; and
No. 88-467. Fiori lla  v . Unite d  State s . C. A. 3d Cir. 

Certiorari denied. Reported below: 850 F. 2d 172.
No. 88-406. Cole , Pers onal  Repr ese ntative  of  the  Es -

tate  of  Eis enhut  v. Unit ed  State s . C. A. 11th Cir. Certio-
rari denied. Reported below: 846 F. 2d 1290.

No. 88-459. Anderson  et  al . v . Unite d  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 845 F. 2d 206.

No. 88-464. Railw ay  Labor  Executive s ’ Ass n , et  al . v . 
Chica go  & North  West ern  Trans por tati on  Co . et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 855 F. 2d 1277.

No. 88-468. Charlton  v . Enterpris e  Leas ing  Corp , et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 843 F. 2d 501.

No. 88-518. Chang  An -Lo  et  al . v . Unite d  State s . C. A. 
2d Cir. Certiorari denied. Reported below: 851 F. 2d 547.

No. 88-522. New  York  Hotel  Trades  Council  & Hotel  
Ass ociation  of  New  York  City , Inc ., Pens ion  Fund  et  al .
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v. Park  South  Hotel  Corp . C. A. 2d Cir. Certiorari denied. 
Reported below: 851 F. 2d 578.

No. 88-526. Moody  v . Empi re  Life  Insurance  Co . et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 849 F. 2d 
902.

No. 88-528. Wilkes  v . United  State s  Dis trict  Court  for  
the  Middle  Dis trict  of  Florida . C. A. 11th Cir. Certiorari 
denied. Reported below: 843 F. 2d 443.

No. 88-536. Scullin  v . Marste n . Ct. App. Cal., 6th App. 
Dist. Certiorari denied.

No. 88-543. Harris  v . Sams on , Deput y  Distri ct  Attor -
ney , et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 838 F. 2d 474.

No. 88-544. Harden  v . Paul  et  al . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 841 F. 2d 1091.

No. 88-545. Hill -Dunning  v . United  State s . Ct. Mil. 
App. Certiorari denied. Reported below: 26 M. J. 260.

No. 88-555. Myers , Guardian  ad  Litem  v . Lewis ; and
No. 88-683. Lewis  v . Lewis . Ct. App. Mich. Certiorari 

denied.
No. 88-565. Cowhe rd , Secretary , Kentucky  Cabine t  for  

Human  Resources  v . Doe , by  his  Mother  and  Next  Friend , 
Doe , et  al . C. A. 6th Cir. Certiorari denied. Reported below: 
848 F. 2d 1386.

No. 88-572. Barbizon  Corp . v . ILGWU National  Reti re -
ment  Fund  et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 842 F. 2d 627.

No. 88-573. Phillips  v . Totco , Divis ion  of  Baker  Inter -
national  Corp ., et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 854 F. 2d 1319.

No. 88-578. Patrolme n ’s  Benevolent  Assoc iation  of  the  
City  of  New  York , Inc ., et  al . v . Hughe s . C. A. 2d Cir. 
Certiorari denied. Reported below: 850 F. 2d 876.

No. 88-579. Oneida  Motor  Freight , Inc . v . Unite d  Jer -
sey  Bank . C. A. 3d Cir. Certiorari denied. Reported below: 
848 F. 2d 414.
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No. 88-580. Weaver  v . New  York . C. A. 2d Cir. Certio-
rari denied. Reported below: 854 F. 2d 1315.

No. 88-582. Ficarotta  v . Renna , Commi ss ioner , Depa rt -
ment  of  Communit y  Affa irs  of  New  Jersey , et  al . C. A. 
3d Cir. Certiorari denied. Reported below: 841 F. 2d 1118.

No. 88-585. Palma  et  al . v . Adler . Sup. Ct. R. I. Cer-
tiorari denied. Reported below: 544 A. 2d 576.

No. 88-586. Stuart  et  al . v . Metrop olitan  Life  Insur -
ance  Co. C. A. 1st Cir. Certiorari denied. Reported below: 
849 F. 2d 1534.

No. 88-587. Mc Nulty  v . W. S. Libbey  Co . C. A. 1st Cir. 
Certiorari denied.

No. 88-588. Houston  v . Foltz , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 850 F. 2d 692.

No. 88-590. Maurer  v . Calif ornia  Board  of  Prison  Terms . 
Sup. Ct. Cal. Certiorari denied.

No. 88-592. Pyrot roni cs  Corp . v . Pyrodyne  Corp . C. A. 
9th Cir. Certiorari denied. Reported below: 847 F. 2d 1398.

No. 88-594. Four  Star  Corp . v . Bott  et  al . C. A. Fed. 
Cir. Certiorari denied. Reported below: 856 F. 2d 202.

No. 88-595. Offs hore  Expres s , Inc . v . Johnson . C. A. 
5th Cir. Certiorari denied. Reported below: 845 F. 2d 1347.

No. 88-598. Rakovich  v , Wade  et  al . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 850 F. 2d 1180.

No. 88-610. Hurvitz  v . Bowen , Secret ary  of  Health  and  
Human  Servi ces . C. A. 9th Cir. Certiorari denied. Re-
ported below: 848 F. 2d 198.

No. 88-638. Laff erty  v . City  of  Cooter  et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 855 F. 2d 855.

No. 88-642. Poindexte r  et  ux . v . Town  of  Rocky  Mount  
et  al . C. A. 4th Cir. Certiorari denied. Reported below: 849 
F. 2d 606.

No. 88-644. Calco , Ltd ., et  al . v . Water  Technologi es  
Corp , et  al . C. A. Fed. Cir. Certiorari denied. Reported 
below: 850 F. 2d 660.



ORDERS 969

488 U. S. . November 28, 1988

No. 88-691. Petrole um  Operat ion  Supp ort  Servi ce , Inc ., 
et  al . v. Grint er  et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 846 F. 2d 1006.

No. 88-693. Simmons  v . Burns , Commi ss ioner , Conne cti -
cut  Department  of  Transp ortation , et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 862 F. 2d 305.

No. 88-711. Inters tate  Commerce  Commi ss ion  v . Unite d  
Trans por tati on  Union  et  al . C. A. 8th Cir. Certiorari de-
nied. Reported below: 848 F. 2d 856.

No. 88-724. Peak  v . United  States . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 856 F. 2d 825.

No. 88-5015. Haggenjos  v . Broglin , Superi ntende nt , 
West vil le  Correcti onal  Cente r . C. A. 7th Cir. Certiorari 
denied. Reported below: 848 F. 2d 196.

No. 88-5168. Ransom  v . Bowe n , Secret ary  of  Health  and  
Human  Servi ces . C. A. 7th Cir. Certiorari denied. Reported 
below: 844 F. 2d 1326.

No. 88-5240. Bärget  v . Bärget . Ct. Sp. App. Md. Certio-
rari denied. Reported below: 73 Md. App. 755.

No. 88-5252. Turner  v . United  States  Postal  Service . 
C. A. Fed. Cir. Certiorari denied. Reported below: 852 F. 2d 
1293.

No. 88-5255. Ranck  v . Florida . Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 525 So. 2d 896.

No. 88-5263. Leyba  v . Sulliva n , Warden , et  al . C. A. 
10th Cir. Certiorari denied.

No. 88-5279. Rembe rt  v . Dugger , Secre tary , Florida  De -
partm ent  of  Correcti ons , et  al . C. A. 11th Cir. Certiorari 
denied. Reported below: 842 F. 2d 301.

No. 88-5297. Ess ex  v . Vass ar , Chairman , Virginia  Parole  
Board , et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 846 F. 2d 70.

No. 88-5307. Willi ams  v . Delawar e . Sup. Ct. Del. Cer-
tiorari denied. Reported below: 539 A. 2d 164.
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No. 88-5312. Moore  v . Paul  et  al . C. A. 3d Cir. Certio-
rari denied. Reported below: 845 F. 2d 1013.

No. 88-5346. Lamberti  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 847 F. 2d 1531.

No. 88-5353. Bentley  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 850 F. 2d 327.

No. 88-5407. Ferkin s  v . Scully , Superi ntende nt , Gree n  
Haven  Correcti onal  Facilit y , Stormvil le , New  York . 
C. A. 2d Cir. Certiorari denied. Reported below: 847 F. 2d 834.

No. 88-5450. Prenzl er  v . Pekich  et  al . C. A. 9th Cir. 
Certiorari denied.

No. 88-5465. Floyd  v . Kell ogg  Sales  Co . C. A. 8th Cir. 
Certiorari denied. Reported below: 841 F. 2d 226.

No. 88-5495. Thayer  v . Maine . Sup. Jud. Ct. Me. Certio-
rari denied. Reported below: 539 A. 2d 206.

No. 88-5556. Brofford  v . Ohio  Department  of  Rehabi li -
tation  and  Correc tion . Sup. Ct. Ohio. Certiorari denied. 
Reported below: 38 Ohio St. 3d 61, 526 N. E. 2d 309.

No. 88-5574. Broadus  v . Oklahom a  et  al . Ct. Crim. App. 
Okla. Certiorari denied.

No. 88-5575. Woods  v . Butle r , Warden , et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 847 F. 2d 1163.

No. 88-5576. Cabey  v . Collins , Superi ntende nt , Moore  
County  Prison , Carthag e , North  Carol ina , et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 838 F. 2d 465.

No. 88-5577. Gilst rap  v . Wharton , Superi ntendent , 
Men ’s  Corre cti onal  Insti tuti on , Hardwick , Georgi a . C. A. 
11th Cir. Certiorari denied.

No. 88-5578. Robbins  v . Rice , Warden , et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 849 F. 2d 606.

No. 88-5579. Smit h  v . Rahdert , Ander son  & Richardson  
et  al . C. A. 11th Cir. Certiorari denied.

No. 88-5583. Lower y  v . Calif ornia . Ct. App. Cal., 6th 
App. Dist. Certiorari denied. Reported below: 200 Cal. App. 
3d 1207, 246 Cal. Rptr. 443.
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No. 88-5584. Kerpa , aka  Laws on  v . Valley  Neurosurgi -
cal  Ass n , et  al . C. A. 2d Cir. Certiorari denied.

No. 88-5588. Munchin ski  v . Goodw in . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 853 F. 2d 919.

No. 88-5591. Colter  v . City  of  Artesia , New  Mexico , 
et  al . C. A. 10th Cir. Certiorari denied.

No. 88-5594. Mahdav i v . Shirani . Ct. App. Cal., 1st App. 
Dist. Certiorari denied.

No. 88-5599. Forbes  v . Hennep in  County  Attor ney ’s  
Offi ce , Criminal  Divis ion , Hennepi n  County , Minnesota . 
Ct. App. Minn. Certiorari denied.

No. 88-5601. Cranf ord  v . Sumner , Direct or , Nevada  De -
partm ent  of  Prisons , et  al . C. A. 9th Cir. Certiorari 
denied.

No. 88-5602. Fritts  v . Roger s , Jail  Adminis trat or , White  
County  Jail , Searcy , Arkansas , et  al . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 855 F. 2d 856.

No. 88-5607. Layton  v . Dugger , Secretary , Florida  De -
partm ent  of  Corrections . Sup. Ct. Fla. Certiorari denied. 
Reported below: 531 So. 2d 1354.

No. 88-5610. Broussard  v . Calif ornia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 88-5614. Luther  v . Pennsy lvania . Super. Ct. Pa. 
Certiorari denied. Reported below: 373 Pa. Super. 636, 536 
A. 2d 826.

No. 88-5619. Mc Donald  v . Tobey  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 856 F. 2d 195.

No. 88-5621. Tubbs  v . Butler , Warden . C. A. 5th Cir. 
Certiorari denied.

No. 88-5623. Wheat  v . Trickey , Superi ntende nt , Mis -
souri  Eas tern  Correctional  Center . C. A. 8th Cir. Cer-
tiorari denied.

No. 88-5624. Walker  v . Neal , Warden , et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 848 F. 2d 196.
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No. 88-5631. Hayes , aka  Salaa huddi n  v . Dugger , Secre -
tary , Florida  Depa rtme nt  of  Correcti ons , et  al . C. A. 
11th Cir. Certiorari denied. Reported below: 851 F. 2d 1422.

No. 88-5632. Ingram  v. Wils on  et  al . C. A. 10th Cir. Cer-
tiorari denied.

No. 88-5633. Jarrett  v . Ohio . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied.

No. 88-5636. Le Page  v . Arave , Warden , et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 851 F. 2d 251.

No. 88-5650. Robins on  v . Pennsylvani a . Super. Ct. Pa. 
Certiorari denied. Reported below: 375 Pa. Super. 623, 541 A. 
2d 32.

No. 88-5651. Willi ams  v . Armont rout , Warden , et  al . 
C. A. 8th Cir. Certiorari denied.

No. 88-5653. Peoples  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 527 So. 2d 169.

No. 88-5654. Hardag e  v . Neal  et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 846 F. 2d 1382.

No. 88-5656. Coleman  v . O’Leary , Warden , et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 845 F. 2d 696.

No. 88-5657. Fulle r  v . Alive  Enterp rise s  et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 851 F. 2d 1419.

No. 88-5658. Ferre ll  v . United  States  Parole  Commi s -
sion  et  AL. C. A. 8th Cir. Certiorari denied. Reported 
below: 855 F. 2d 857.

No. 88-5663. Green  v . Ohio . Ct. App. Ohio, Hamilton 
County. Certiorari denied.

No. 88-5677. Martin  v . Zook  et  al . C. A. 3d Cir. Certio-
rari denied.

No. 88-5690. Nabors  v . Edwards , Warden , et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 848 F. 2d 192.

No. 88-5691. Strabl e  v . Unite d  States  Treas ury  et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 861 F. 2d 
266.
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No. 88-5696. Massa  v . United  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 854 F. 2d 315.

No. 88-5699. Stillwell  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 854 F. 2d 1045.

No. 88-5701. Span  v . Dugger , Secretary , Florida  De -
partm ent  of  Correcti ons , et  al . C. A. 11th Cir. Certiorari 
denied.

No. 88-5703. Jones  v . Oitker  et  al . C. A. 8th Cir. Cer-
tiorari denied.

No. 88-5704. Jones  v . Beyer , Superi ntendent , New  Jer -
sey  State  Prison , et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 856 F. 2d 183.

No. 88-5706. Sainz  v . United  State s . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 857 F. 2d 1476.

No. 88-5709. Mahmood  v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 856 F. 2d 181.

No. 88-5712. Gonzalez  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 858 F. 2d 743.

No. 88-5713. Coleman  v . Delawa re  et  al . Sup. Ct. Del. 
Certiorari denied. Reported below: 547 A. 2d 633.

No. 88-5714. Brandon  v . United  State s . C. A. 10th Cir. 
Certiorari denied. Reported below: 847 F. 2d 625.

No. 88-5725. Yelard y  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 856 F. 2d 187.

No. 88-5726. Scinto  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 843 F. 2d 503.

No. 88-5728. Benavid es  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 854 F. 2d 701.

No. 88-5730. Epps  v . Unite d  States . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 856 F. 2d 187.

No. 88-5731. Cantu  v . Unite d  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 853 F. 2d 288.
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No. 88-5737. Flynn  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 852 F. 2d 1045.

No. 88-5741. Rivera  v . United  State s . C. A. 7th Cir.
Certiorari denied. Reported below: 855 F. 2d 420.

No. 88-5744. WlLLIAMS-lGWONOBE V. UNITED STATES. C. A. 
11th Cir. Certiorari denied. Reported below: 858 F. 2d 744.

No. 88-5747. Knowles  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 852 F. 2d 1290.

No. 88-5757. Whitm ore  v . United  States . C. A. 8th Cir.
Certiorari denied. Reported below: 855 F. 2d 859.

No. 88-5762. Mapl es  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 857 F. 2d 1475.

No. 88-5766. Smit h v . Unit ed  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 850 F. 2d 690.

No. 88-5775. Washington  v. United  State s . C. A. 4th 
Cir. Certiorari denied. Reported below: 852 F. 2d 803.

No. 88-5776. Rubio  v . Unite d  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 857 F. 2d 1466.

No. 88-5778. Sherman  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 853 F. 2d 930.

No. 88-5788. Tibbs  et  al . v . Unit ed  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 856 F. 2d 187.

No. 88-5789. Burris  v . United  State s .. C. A. 11th Cir. 
Certiorari denied. Reported below: 860 F. 2d 1091.

No. 88-5790. Forde  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 855 F. 2d 1363.

No. 88-5791. Kramer  v . United  State s . C. A. Fed. Cir. 
Certiorari denied.

No. 88-5796. Feldman  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 859 F. 2d 154.

No. 88-5800. Leone  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied.
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No. 87-2030. Anderson  v . North  Carolina . Sup. Ct. N. C. 
Certiorari denied. Justice  Brennan  and Justice  Marsh all  
would grant the petition for writ of certiorari and reverse the 
judgments of conviction. Reported below: 322 N. C. 22, 366 S. E. 
2d 459.

No. 88-150. Irvin  et  al . v . Unit ed  State s  et  al . C. A. 
6th Cir. Certiorari denied. Justice  Brennan  and Justice  
White  would grant certiorari. Reported below: 845 F. 2d 126.

No. 88-176. Miss ouri  v . Presle y . Ct. App. Mo., Southern 
Dist. Motion of respondent for leave to proceed in forma paupe-
ris granted. Certiorari denied. Reported below: 750 S. W. 2d 
602.

No. 88-5061. Newlan d  v . Georgi a . Sup. Ct. Ga.;
No. 88-5363. Williams  v . California . Sup. Ct. Cal.;
No. 88-5603. Ingram  v . Kemp , Warden . Super. Ct. Ga., 

Butts County;
No. 88-5630. Hamblin  v . Ohio . Sup. Ct. Ohio; and
No. 88-5738. Sidebot tom  v . Missouri . Sup. Ct. Mo. Cer-

tiorari denied. Reported below: No. 88-5061, 258 Ga. 172, 366 
S. E. 2d 689; No. 88-5363, 44 Cal. 3d 1127, 751 P. 2d 901; 
No. 88-5630, 37 Ohio St. 3d 153, 524 N. E. 2d 476; No. 88-5738, 
753 S. W. 2d 915.

Justice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.
Rehearing Denied

No. D-720. In  re  Disb arment  of  Mac Guire , ante, p. 808;
No. 87-1586. Chalk o  v . Chalko , ante, p. 801;
No. 87-1707. Staube r  v . Cline  et  al ., ante, p. 817;
No. 87-1842. Kaltsas  et  al . v . City  of  North  Chicago  

et  AL., ante, p. 804;
No. 87-1981. Harri s  v . Refi ners  Trans port  & Termina l  

Corp , et  al ., ante, p. 823;
No. 87-2106. Kascha k  v . Superi or  Court  of  Califo rnia , 

Kern  County  (Pine  Mount ain  Club  Prope rty  Owners ’ 
Ass n ., Real  Party  in  Interes t ), ante, p. 827;
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No. 87-2132. Gjess ing  et  al . v . West  Indian  Co ., Ltd ., 
et  al ., ante, p. 802;

No. 87-2133. Legis lat ure  of  the  Virgi n  Isla nds  v . West  
Indian  Co ., Ltd ., et  al ., ante, p. 802;

No. 87-6745. Thomps on  v . Louis iana , ante, p. 871;
No. 87-6813. Williams  v . United  State s  Postal  Service  

et  al ., ante, p. 831;
No. 87-6987. Lipham  v . Georgia , ante, p. 873;
No. 87-7012. Kelly  v . Bow en , Secreta ry  of  Health  and  

Human  Servi ces , ante, p. 833;
No. 87-7039. Daven port  v . Georgia , ante, p. 834;
No. 87-7084. Wool  v . Hinkel  et  al .; and Wool  v . Horwit z  

et  AL., ante, p. 802;
No. 87-7093. Headley  v . Zon  et  al ., ante, p. 836;
No. 87-7098. Johns on  v. Alabama , ante, p. 876;
No. 87-7117. Andrews  v . Texas , ante, p. 871;
No. 87-7125. Steele  v . Felix  Chevrole t  et  al ., ante, 

p. 888;
No. 87-7131. Samm  v . Southeas tern  Universit y , ante, 

p. 837;
No. 87-7156. May  v . Ohio  Unempl oyment  Compensation  

Board  of  Review , ante, p. 838;
No. 87-7172. Glaude  v . Regional  Postmas ter  General  

et  al ., ante, p. 839;
No. 87-7197. Brown  v . Hoke , Superi ntendent , Easter n  

Correcti onal  Facilit y , ante, p. 840;
No. 87-7214. Mitch ell  v . Thornburgh , Attor ney  Gen -

eral  of  the  Unite d  States , et  al ., ante, p. 841;
No. 87-7216. Mahle rwe in  v . Federal  Land  Bank  of  Lou -

is vill e , ante, p. 803;
No. 87-7222. Safir  v . Interstate  Commerc e Commiss ion  

et  AL., ante, p. 841;
No. 87-7248. Kleinschm idt  v. Florida  Commission  on  

Human  Relat ions  et  al ., ante, p. 842;
No. 87-7278. Lovingoo d  v. United  States , ante, p. 844;
No. 87-7293. Mahle rwe in  v . Stitsinge r  et  al ., ante, 

p. 803;
No. 87-7294. Mahlerwei n  v. Bruew er  et  al ., ante, p. 803;
No. 88-55. In  re  Roberts , ante, p. 814;
No. 88-144. Syre  v . Pennsylvania  et  al ., ante, p. 853;
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No. 88-151. Manzo  v . Manzo , ante, p. 853;
No. 88-260. In  re  Davis , ante, p. 814;
No. 88-310. In  re  Mason  et  ux ., ante, p. 814;
No. 88-5007. O’Dell  v . Virgin ia , ante, p. 871;
No. 88-5008. Lynch  v . Seybert  Nicholas  Printing  Corp ., 

ante, p. 857;
No. 88-5034. Mincey  v . Georgia , ante, p. 871;
No. 88-5047. Engle rt  v . Small  Busin ess  Administ ration , 

ante, p. 858;
No. 88-5052. Thomp kins  v . Illino is , ante, p. 871;
No. 88-5086. Martine z  v . New  Mexico , ante, p. 859;
No. 88-5161. Dotson  v . Bohte  et  al ., ante, p. 862;
No. 88-5194. Free  v . Illinois , ante, p. 872; and
No. 88-5298. T. B. v. Iowa  Departm ent  of  Human  Serv -

ices  et  al . , ante, p. 896. Petitions for rehearing denied.

No. 87-6335. Sivley  v . Texas , 487 U. S. 1201. Motion for 
leave to file petition for rehearing denied.

No. 87-7076. Juras  v . Aman  Coll ect ion  Servi ce , Inc ., 
et  al ., ante, p. 875. Petition for rehearing denied. Justi ce  
Kennedy  took no part in the consideration or decision of this 
petition.

No. 88-5199. Graves  v . Bid Net , Inc ., ante, p. 868. Petition 
for rehearing denied. Justice  Whit e  took no part in the consid-
eration or decision of this petition.

December  2, 1988
Miscellaneous Order

No. A-437. Herna ndez  et  al . v . Thorn burg h , Attorney  
Gene ral  of  the  United  States , et  al . Application for stay 
of repatriation, presented to Justice  Marshall , and by him 
referred to the Court, denied. Justice  Mars hall  would grant 
the application.

Decemb er  5, 1988
Appeals Dismissed

No. 88-665. Summers  v . Thomps on  et  al . Appeal from Sup. 
Ct. Tenn, dismissed for want of substantial federal question. Re-
ported below: 764 S. W. 2d 182.
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No. 88-5671. Fields  v . Test erm an  et  al . Appeal from C. A. 
6th Cir. dismissed for want of jurisdiction. Reported below: 843 F. 
2d 1391.

No. 88-5672. Fields  v . Martin  Mariett a , Inc ., et  al . Ap-
peal from C. A. 6th Cir. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 842 F. 2d 331.

No. 88-5673. Fields  v . Pruett  et  al . Appeal from C. A. 
6th Cir. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 843 F. 2d 1391.

Vacated and Remanded on Appeal
No. 88-539. Poole  et  al . v . Gres ham  et  al . Appeal from 

D. C. N. D. Ga. Judgment vacated and case remanded to con-
sider the question of mootness. Justice  Brennan , Justi ce  
White , Justi ce  Marshall , and Justice  Blackmun  would af-
firm the judgment. Reported below: 695 F. Supp. 1179.

Miscellaneous Orders
No.-----------. Smit h  v . Miss ouri . Motion for leave to pro-

ceed in forma pauperis without an affidavit of indigency executed 
by the petitioner granted. Motion of Missouri Public Defender 
Commission et al. to be substituted as next friends for Gerald 
Smith denied.

No. A-419. Yonkers  Racing  Corp . v . City  of  Yonke rs  
et  al . D. C. S. D. N. Y. Application for recall, stay, and other 
relief, addressed to The  Chief  Justi ce  and referred to the Court, 
denied. The  Chief  Justi ce  and Justice  Kenned y  would grant 
the application.

No. D-747. In  re  Disb arment  of  Willi ams . It is ordered 
that Nicholas W. Williams, of Berea, Ky., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 105, Orig. Kans as  v . Colora do . Motion of the Special 
Master for award of interim fees and expenses granted, and allo-
cation set forth in the motion approved. This amount is to be 
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paid equally by the parties. [For earlier order herein, see, e. g., 
485 U. S. 931.]

No. 87-826. Goldberg  et  al . v . Sweet , Director , Illino is  
Depa rtme nt  of  Revenu e , et  al .; and

No. 87-1101. GTE Sprint  Commun ication s  Corp . v . Swee t , 
Direct or , Illinois  Departme nt  of  Revenue , et  al . Sup. Ct. 
Ill. [Probable jurisdiction noted, 484 U. S. 1057.] Motion of ap-
pellants Goldberg and McTigue for leave to file a supplemental brief 
after argument granted.

No. 87-1661. ASARCO Inc . et  al . v . Kadish  et  al . Sup. 
Ct. Ariz. [Certiorari granted, ante, p. 887.] Motion of Alaska 
Miners Association et al. for leave to file a brief as amici curiae 
granted. Justice  O’Connor  took no part in the consideration or 
decision of this motion.

No. 87-1848. City  of  Dallas  et  al . v . Stanglin , Individ -
ually  and  dba  Twilig ht  Skatin g  Rink . Ct. App. Tex., 5th 
Dist. [Certiorari granted, ante, p. 815.] Motion of U. S. Con-
ference of Mayors et al. for leave to file a brief as amici curiae 
granted.

No. 88-266. Oklahom a  Tax  Commi ssi on  v . Graham  et  al .
C. A. 10th Cir. [Certiorari granted, ante, p. 816.] Motion of 
Stanley J. Alexander, Esq., to permit David Allen Miley, Esq., to 
present oral argument pro hac vice granted.

No. 88-603. Arizon a  v . Flint . Ct. App. Ariz. The Solici-
tor General is invited to file a brief in this case expressing the 
views of the United States.

No. 88-5686. In  re  Jones . Petition for writ of mandamus 
denied.
Probable Jurisdiction Noted

No. 88-429. Publi c  Citizen  v . Unite d  State s Depart -
ment  of  Justice  et  al .; and

No. 88-494. Washi ngton  Legal  Foundation  v . Unite d  
State s Departme nt  of  Justice  et  al . Appeals from D. C.
D. C. Probable jurisdiction noted, cases consolidated, and a total 
of one hour allotted for oral argument. Justice  Scali a  took no 
part in the consideration or decision of these cases. Reported 
below: 691 F. Supp. 483.
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Certiorari Granted
No. 88-396. Colonial  Americ an  Life  Insurance  Co . v . 

Commiss ioner  of  Internal  Revenue . C. A. 5th Cir. Certio-
rari granted. Reported below: 843 F. 2d 201.

No. 88-616. Bowe n , Secreta ry  of  Health  and  Human  
Services  v . Hudson . C. A. 11th Cir. Certiorari granted. Re-
ported below: 839 F. 2d 1453.

No. 88-556. Brow ning -Ferris  Industri es  of  Vermont , 
Inc ., et  al . v . Kelco  Disposal , Inc ., et  al . C. A. 2d Cir. 
Certiorari granted limited to Question 2 presented by the petition. 
Reported below: 845 F. 2d 404.

Certiorari Denied. (See also Nos. 88-5672 and 88-5673, supra.)
No. 87-7201. Foley  v . Secret ary  of  the  Army . C. A. Fed. 

Cir. Certiorari denied. Reported below: 846 F. 2d 77.

No. 87-7249. Colston  v . Texas . Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 88-353. Mass achu sett s v . Derosi a . Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 402 Mass. 284, 522 
N. E. 2d 408.

No. 88-402. Michig an  v . Thornburg h , Attorney  General  
of  the  United  States , et  al . C. A. 6th Cir. Certiorari de-
nied. Reported below: 853 F. 2d 395.

No. 88-423. Mayfair  Construction  Co . v . Unite d  State s . 
C. A. Fed. Cir. Certiorari denied. Reported below: 841 F. 2d 
1576.

No. 88-424. Emeryvil le  Trucki ng , Inc . v . National  Labor  
Relat ions  Board . C. A. 3d Cir. Certiorari denied. Reported 
below: 849 F. 2d 600.

No. 88-434. Sinnott  v . Radin  et  al . Sup. Jud. Ct. Mass. 
Certiorari denied. Reported below: 402 Mass. 581, 524 N. E. 
2d 100.

No. 88-437. Law rence , dba  Grizz ly  & Daley  Ranch  v . 
United  State s et  al . C. A. 10th Cir. Certiorari denied. 
Reported below: 848 F. 2d 1502.



ORDERS 981

488 U. S. December 5, 1988

No. 88-446. Contemp orary  Mis si on , Inc . v . Unite d  State s . 
C. A. Fed. Cir. Certiorari denied. Reported below: 852 F. 2d 
1293.

No. 88-473. Karste ter  v . Graham  Cos ., fka  Sengra  Corp . 
Dist. Ct. App. Fla., 3d Dist. Certiorari denied. Reported 
below: 521 So. 2d 298.

No. 88-496. Young  et  al . v . Standar d  Oil  (India na ) et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 849 F. 2d 
1039.

No. 88-604. Frost  v . Hawki ns  County  Board  of  Educa -
tion  et  al . C. A. 6th Cir. Certiorari denied. Reported 
below; 851 F. 2d 822.

No. 88-611. Roman  v . Supe rior  Court  of  California , 
County  of  Los  Angeles  (Calif ornia , Real  Party  in  Inter -
est ). Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 88-621. Town  of  Rye , New  Hamps hire  v . Publi c  Serv -
ice  Comp any  of  New  Hampshir e  et  al . Sup. Ct. N. H. Cer-
tiorari denied. Reported below: 130 N. H. 365, 540 A. 2d 1233.

No. 88-623. Dorn  v . Wisco nsin  et  al . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 857 F. 2d 1476.

No. 88-636. Brobs t  v . Dean  Witte r  Reynolds , Inc ., et  al . 
C. A. 3d Cir. Certiorari denied.

No. 88-637. Capital  Controls  Co ., Inc . v . Chlorinators , 
Inc ., et  al . C. A. Fed. Cir. Certiorari denied. Reported 
below: 852 F. 2d 1292.

No. 88-641. Dianella  Shippi ng  Corp , et  al . v . Hernan -
dez . C. A. 5th Cir. Certiorari denied. Reported below: 841 F. 
2d 582 and 848 F. 2d 498.

No. 88-643. Atlantic  Tele -Network  Co . v . Public  Serv -
ices  Commi ssi on  of  the  Virgin  Isla nds  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 841 F. 2d 70.

No. 88-648. Endell , Commis si oner , Alask a  Departm ent  
of  Corr ect ion s  v . Walke r . C. A. 9th Cir. Certiorari denied. 
Reported below: 850 F. 2d 470.

No. 88-650. Grogan  et  al . v . Platt  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 835 F. 2d 844.
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No. 88-652. Howell  v . State  Bar  of  Texas  et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 843 F. 2d 205.

No. 88-657. Charter  Medic al  Corp . v . Cardin  et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 850 F. 2d 
688.

No. 88-689. Perry  v . Howes , Warden , Floren ce  Crane  
Women ’s  Correct ional  Facilit y . C. A. 6th Cir. Certiorari 
denied. Reported below: 852 F. 2d 568.

No. 88-694. A. E. C. Trading  Co ., Ltd . v . Trademas ters  
Internati onal , Inc . C. A. 7th Cir. Certiorari denied.

No. 88-696. Wallace  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 853 F. 2d 928.

No. 88-707. Conway  v . Firs t  Trust  Comp any  of  North  
Dakota ; and

No. 88-708. Conway  v . Firs t  Trust  Comp any  of  North  
Dakota . Sup. Ct. N. D. Certiorari denied. Reported below: 
423 N. W. 2d 795.

No. 88-735. Neve  v . Unite d  States . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 851 F. 2d 1419.

No. 88-751. Rowland  v . Alamed a  County  Probatio n  De -
partm ent . Ct. App. Cal., 1st App. Dist. Certiorari denied.

No. 88-775. Kelley  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 849 F. 2d 999.

No. 88-788. Langella  v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 832 F. 2d 705.

No. 88-5070. Kabongo  v . Immigration  & Naturalization  
Servi ce . C. A. 6th Cir. Certiorari denied. Reported below: 
837 F. 2d 753.

No. 88-5113. Fount ain  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 840 F. 2d 509.

No. 88-5125. Trip ati  v . Henman , Warden . C. A. 9th Cir. 
Certiorari denied. Reported below: 843 F. 2d 1160.

No. 88-5157. Glover  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 846 F. 2d 339.



ORDERS 983

488 U. S. December 5, 1988

No. 88-5247. Pendl eton  v . Unit ed  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 848 F. 2d 1243.

No. 88-5262. Chalan  v . Unite d  State s . C. A. 10th Cir. 
Certiorari denied.

No. 88-5305. Roberts  v . United  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 844 F. 2d 537.

No. 88-5355. Gonzales  v . Kerby , Warden . C. A. 10th Cir. 
Certiorari denied.

No. 88-5362. Nimmons  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 524 So. 2d 392.

No. 88-5384. Mars den  v . Moore , Sherif f , Chilton  County , 
Alabama , et  al . C. A. 11th Cir. Certiorari denied. Reported 
below: 847 F. 2d 1536.

No. 88-5447. Hermanski  v . United  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 851 F. 2d 363.

No. 88-5492. Whiteh ead  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 849 F. 2d 849.

No. 88-5568. Watson  v . New  Jersey . Super. Ct. N. J., 
App. Div. Certiorari denied. Reported below: 224 N. J. Super. 
354, 540 A. 2d 875.

No. 88-5590. Smith  v . Scott  et  al . C. A. 4th Cir. Certio-
rari denied. Reported below: 859 F. 2d 150.

No. 88-5641. Hix v . Ohio . Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 38 Ohio St. 3d 129, 527 N. E. 2d 784.

No. 88-5655. Ferguson  v . Mc Mackin , Superi ntende nt , 
Marion  Correcti onal  Insti tuti on . C. A. 6th Cir. Certio-
rari denied. Reported below: 849 F. 2d 1472.

No. 88-5665. Jones  v . City  of  St . Louis  et  al . C. A. 8th 
Cir. Certiorari denied.

No. 88-5666. Layton  v . Dugger , Secre tary , Florida  De -
partm ent  of  Corrections . Sup. Ct. Fla. Certiorari denied. 
Reported below: 534 So. 2d 400.

No. 88-5675. Allen  v . Ces ario  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 850 F. 2d 688.
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No. 88-5678. Pollar d  v . Owens  Illino is  Inc . et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 859 F. 2d 150.

No. 88-5682. Levitt  v . Univer si ty  of  Texas  at  El  Paso  
et  AL. C. A. 5th Cir. Certiorari denied. Reported below: 847 
F. 2d 221.

No. 88-5689. Will iams  v . City  of  Hazelh urst  et  al . C. A. 
11th Cir. Certiorari denied.

No. 88-5692. Waul  v . Henders on , Superi ntendent , Au -
burn  Correctional  Facili ty . C. A. 2d Cir. Certiorari 
denied.

No. 88-5693. Mc Colpin  v . Brooks . C. A. 10th Cir. Certio-
rari denied.

No. 88-5694. Moore  v . Fulcomer , Warden , et  al . C. A. 
3d Cir. Certiorari denied.

No. 88-5700. Rosberg  v . Jacob  et  al . Sup. Ct. Neb. Cer-
tiorari denied. Reported below: 227 Neb. xxviii.

No. 88-5702. Weinreich  v . Camp bell  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 831 F. 2d 1066.

No. 88-5705. Mason  v . Unite d  States ;
No. 88-5711. Handley  v . United  State s ;
No. 88-5719. Creekmore  v . United  States ;
No. 88-5724. Tucker  v . United  State s ;
No. 88-5739. Whit e  v . United  State s ; and
No. 88-5740. Steele  v . United  State s . C. A. 11th Cir. 

Certiorari denied. Reported below: 846 F. 2d 678.
No. 88-5707. Thorn e  v . Bailey  et  al . C. A. 4th Cir. Cer-

tiorari denied. Reported below: 846 F. 2d 241.
No. 88-5710. Arment ero  v . Makel , Warden . C. A. 6th 

Cir. Certiorari denied. Reported below: 853 F. 2d 926.
No. 88-5716. Lember g  v . Tseng  et  al . Ct. App. Cal., 1st 

App. Dist. Certiorari denied.
No. 88-5717. James  v . Leeke , Commis sione r , South  Caro -

lina  Depart ment  of  Corrections , et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 852 F. 2d 565.

No. 88-5718. Ballantyne  v . Erdbacher  et  al . Ct. App. 
Cal., 6th App. Dist. Certiorari denied.
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No. 88-5720. Bowman  v . California . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 88-5721. Young  v . Coughlin , Commi ss ioner , New  York  
State  Depa rtme nt  of  Correct ional  Servic es . C. A. 2d Cir. 
Certiorari denied. Reported below: 856 F. 2d 181.

No. 88-5734. Francis  v . Kentuck y . Sup. Ct. Ky. Certio-
rari denied.

No. 88-5768. Sellner  v . Prince  George ’s  County , Mary -
land , et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 849 F. 2d 607.

No. 88-5771. Metts  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 858 F. 2d 744.

No. 88-5787. Regan  v . New  Jersey . Super. Ct. N. J., App. 
Div. Certiorari denied.

No. 88-5797. Moody  v . Baker . C. A. 5th Cir. Certiorari 
denied. Reported below: 857 F. 2d 256.

No. 88-5798. Moody  v . Texas  Court  of  Criminal  Appe als . 
C. A. 5th Cir. Certiorari denied.

No. 88-5831. Branno n  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied.

No. 88-5845. De Pries t  v . Virgin ia . Ct. App. Va. Certio-
rari denied. Reported below: 4 Va. App. 577, 359 S. E. 2d 540.

No. 88-5846. Lloyd  v . Hines  et  al . Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 528 So. 2d 1187.

No. 88-5851. Bilal  v . Dayton  Hudson  Corp , et  al . C. A. 
8th Cir. Certiorari denied. Reported below: 855 F. 2d 859.

No. 87-211. Black , Warden  v . Robin son . C. A. 8th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 812 F. 2d 1084.

No. 88-564. Michigan  v . Dye . Sup. Ct. Mich. Motion of re-
spondent for leave to proceed in forma pauperis granted. Certio-
rari denied. Reported below: 431 Mich. 58, 427 N. W. 501.

No. 88-668. Colorado  v . Harris . Sup. Ct. Colo. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 762 P. 2d 651.
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No. 88-97. Ford  Motor  Co . v . Bryant . C. A. 9th Cir. The 
order of October 3, 1988 [ante, p. 816], granting the petition for 
writ of certiorari is vacated. Certiorari denied. Justice  Black - 
mun  dissents. Reported below: 844 F. 2d 602.

No. 88-318. Richard  T. v . California . Ct. App. Cal., 4th 
App. Dist. Certiorari denied. Justice  Brennan  and Just ice  
White  would grant certiorari.

No. 88-410. Unis ys  Corp . v . Unite d  States . C. A. Fed. 
Cir. Certiorari denied. Justi ce  O’Connor  took no part in the 
consideration or decision of this petition. Reported below: 845 
F. 2d 965.

No. 88-577. Sama an  v . Niakan  et  al . Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Justice  White  would grant cer-
tiorari. Reported below: 199 Cal. App. 3d 716, 245 Cal. Rptr. 24.

No. 88-613. E. I. du  Pont  de  Nemours  & Co. v. Phil lip s  
Petroleum  Co . et  al . C. A. Fed. Cir. Certiorari denied. 
Justice  White  and Justice  O’Connor  took no part in the con-
sideration or decision of this petition. Reported below: 849 F. 
2d 1430.

No. 88-618. Granite  Rock  Co . v . Buildi ng  Materials  & 
Constr uctio n  Teams ters  Local  216. C. A. 9th Cir. Motion 
of Associated General Contractors of America, Inc., for leave to 
file a brief as amicus curiae granted. Certiorari denied. Re-
ported below: 851 F. 2d 1190.

No. 88-658. Panha ndle  Eastern  Pipe  Line  Co . v . Illino is  
EX REL. HARTIGAN, ATTORNEY GENERAL OF ILLINOIS. C. A. 7th 
Cir. Motions of Interstate Natural Gas Association of America 
and Kansas Power & Light Co. for leave to file briefs as amici cu-
riae granted. Certiorari denied. Reported below: 852 F. 2d 891.

No. 88-5625. Pyles  v . Texas . Ct. Crim. App. Tex.; and
No. 88-5782. Briddle  v . Texas . Ct. Crim. App. Tex. Cer-

tiorari denied. Reported below: No. 88-5625, 755 S. W. 2d 98; 
No. 88-5782, 742 S. W. 2d 379.

Justi ce  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.
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No. 88-5628. Williams  v . Planned  Parenthood  Ass ocia -
tion  of  the  Atlanta  Area , Inc ., et  al . C. A. 11th Cir. 
Certiorari before judgment denied.
Rehearing Denied

No. 87-1853. Lauritze n  et  ux ., Individually  and  dba  
Lauritzen  Farms  v . Mc Laughlin , Secret ary  of  Labor , ante, 
p. 898;

No. 87-1896. Rosenthal  v . State  Bar  of  California , ante, 
p. 805;

No. 87-7119. Stew art  v . Illino is , ante, p. 900;
No. 87-7223. Lewis  v . Unit ed  States , ante, p. 923;
No. 87-7322. Bryant  v . United  States , ante, p. 916;
No. 87-7345. Simps on  v. Upper  Providence  Town shi p Po -

lice  Depart ment  et  al ., ante, p. 847;
No. 88-365. Rivard  et  al . v . Chica go  Fire  Fighters  

Union , Local  No . 2, et  al ., ante, p. 909;
No. 88-5033. Birges  v . Nevada , ante, p. 804;
No. 88-5299. Garza  v . Gramme r , Ass is tant  Direct or , Ne -

braska  Departme nt  of  Correctional  Services , Adult  In -
sti tutions , ante, p. 896;

No. 88-5317. Pollock  v . Marshal l , ante, p. 897;
No. 88-5351. Davis  v . Mc Laughli n , Secret ary  of  Labor , 

ante, p. 897;
No. 88-5386. Sindr am  v . Taylor , ante, p. 911;
No. 88-5387. White  v . Unite d  States , ante, p. 911;
No. 88-5433. Scruggs  v . Moell ering  et  al ., ante, p. 930; 

and
No. 88-5505. Holl ey  v . Bull  et  al ., ante, p. 945. Petitions 

for rehearing denied.

Decembe r  12, 1988*
Dismissal Under Rule 53

No. 88-5616. Gagnier  v . Hartne tt , Commi ssi oner  of  Labor  
of  the  State  of  New  York . App. Div., Sup. Ct. N. Y., 3d Jud. 
Dept. Certiorari dismissed under this Court’s Rule 53.

*Justi ce  Brenn an  took no part in the consideration or decision of the 
orders announced on this date, with the exceptions of No. 88-5223, Olden 
v. Kentucky, infra, p. 988; No. A-468 (88-6092), Landry v. Texas, infra, 
p. 989; and No. A-474 (88-6104), Hawkins v. Lynaugh, Director, Texas De-
partment of Corrections, infra, p. 989.
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Affirmed on Appeal
No. 88-554. Clinton , Governo r  of  Arkan sas , et  al . v . 

Smit h  et  al . Affirmed on appeal from D. C. E. D. Ark. Re-
ported below: 687 F. Supp. 1361.

Appeals Dismissed
No. 88-671. Spra gue  v . Walte r  et  al . Appeal from Sup. 

Ct. Pa. dismissed for want of properly presented federal question. 
Reported below: 518 Pa. 425, 543 A. 2d 1078.

No. 88-5761. Wehri nger  v . Depart ment al  Discip linary  
Commi ttee  for  the  Firs t  Judici al  Departm ent . Appeal from 
App. Div., Sup. Ct. N. Y., 1st Jud. Dept, dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was taken 
as a petition for writ of certiorari, certiorari denied. Reported 
below: 135 App. Div. 2d 279, 525 N. Y. S. 2d 604.

Certiorari Granted—Reversed and Remanded. (See No. 88-5223, 
ante, p. 227.)

Certiorari Granted—Vacated and Remanded
No. 87-1720. Taylo r  v . Peabody  Coal  Co . et  al . C. A. 

7th Cir. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Pittston Coal Group 
v. Sebben, ante, p. 105. Reported below: 838 F. 2d 227.

Miscellaneous Orders
No.-----------. Serrano  et  al . v . Jones  & Laughlin  Stee l

Co. et  AL. Motion to direct the Clerk to file petition for writ 
of certiorari out of time denied.

No.-----------. Willi ams  v . Zant , Warden . Motion to di-
rect the Clerk to file petition for writ of certiorari out of time de-
nied. Just ice  Marsh all  would grant the motion.

No. A-438. Carter  et  al . v . Modjeski  & Maste rs . Sup. 
Ct. La. Application for stay, presented to Justice  White , and 
by him referred to the Court, denied. The stay entered by Jus -
tice  White  on December 1, 1988, is vacated. Justice  Scali a  
would grant the application.
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No. A-468 (88-6092). Landry  v . Texas . Ct. Crim. App. Tex. 
Application for stay of execution of sentence of death, presented to 
Just ice  White , and by him referred to the Court, denied.

Justice  Brennan  and Justice  Marsh all , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg n . Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant the application for stay of execu-
tion and the petition for writ of certiorari and would vacate the 
death sentence in this case.

No. A-474 (88-6104). Hawki ns  v . Lynaugh , Director , 
Texas  Departme nt  of  Corrections . C. A. 5th Cir. Appli-
cation for stay of execution of sentence of death, presented to 
Justice  White , and by him referred to the Court, granted pend-
ing the disposition by this Court of the petition for writ of certio-
rari. Should the petition for writ of certiorari be denied, this stay 
terminates automatically. In the event the petition for writ of 
certiorari is granted, this stay shall continue pending the sending 
down of the judgment of this Court. The  Chief  Justice  and 
Justi ce  White  would deny the application.

No. D-722. In  re  Dis barment  of  Doherty . Disbarment 
entered. [For earlier order herein, see 487 U. S. 1248.]

No. D-725. In  re  Dis barment  of  Paul . Disbarment en-
tered. [For earlier order herein, see 487 U. S. 1249.]

No. D-730. In  re  Dis barment  of  Swoff ord . Disbarment 
entered. [For earlier order herein, see 487 U. S. 1249.]

No. D-732. In  re  Dis barment  of  Anton . Disbarment en-
tered. [For earlier order herein, see 487 U. S. 1261.]

No. D-733. In  re  Dis barment  of  Buss ey . Disbarment en-
tered. [For earlier order herein, see ante, p. 885.]

No. D-734. In  re  Dis barment  of  Newm an . Disbarment 
entered. [For earlier order herein, see ante, p. 885.]

No. D-736. In  re  Dis barment  of  Ches so n . Disbarment 
entered. [For earlier order herein, see ante, p. 885.]

No. 109, Orig. Oklahoma  et  al . v . New  Mexic o . Motion of 
plaintiffs for leave to file a supplemental complaint granted. [For 
earlier order herein, see, e. g., 486 U. S. 1052.]
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No. Ill, Orig. Delaw are  v . New  York . It is ordered that 
Thomas H. Jackson, Esq., of Charlottesville, Va., be appointed 
Special Master in this case with authority to fix the time and con-
ditions for the filing of additional pleadings and to direct subse-
quent proceedings, and with authority to summon witnesses, issue 
subpoenas, and take such evidence as may be introduced and such 
as he may deem it necessary to call for. The Special Master is di-
rected to submit such reports as he may deem appropriate.

The compensation of the Special Master, the allowances to him, 
the compensation paid to his legal, technical, stenographic, and 
clerical assistants, the cost of printing his report, and all other 
proper expenses, including travel expenses, shall be charged 
against and be borne by the parties in such proportion as the 
Court may hereafter direct. [For earlier order herein, see 486 
U. S. 1030.]

No. 114, Orig. Louis iana  v . Missi ssip pi et  al . Motion for 
leave to file bill of complaint denied. [For earlier order herein, 
see ante, p. 808.]

Justice  White , with whom Justice  Stevens  and Justi ce  
Scalia  join, dissenting.

Louisiana’s complaint against Mississippi is plainly within our 
original jurisdiction and alleges a boundary dispute with Missis-
sippi, the very kind of a dispute that countless times the Court has 
accepted and adjudicated under its original jurisdiction. Further-
more, as 28 U. S. C. § 1251(a) prescribes, the Court has exclusive 
jurisdiction over controversies between States. No other court 
may entertain Louisiana’s complaint against Mississippi.

It is true that Louisiana intervened in a dispute between private 
parties over the ownership of land on an island in the Mississippi 
River, claiming that the land was in that State. That suit might 
settle the dispute among the parties and the State, but a judg-
ment that the island is in Louisiana would not bind Mississippi. 
For that reason, I suppose, Louisiana filed a third-party complaint 
against Mississippi and also sought leave to file an original action 
in this Court. We prefer to have disputes within our original ju-
risdiction settled in other fora where possible. See, e. g., Ari-
zona v. New Mexico, 425 U. S. 794 (1976). But this boundary 
dispute between two States is exclusively our business and, as 
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such, may not be adjudicated in the District Court. Had Louisiana 
not intervened in the private action, denying leave to file would 
surely be indefensible. Perhaps denial of leave to file rests on the 
possibility that the private action will go forward with Louisiana as 
a party and that a judgment unfavorable to, but binding on, Louisi-
ana will be entered. For me, however, this is no way to treat a 
sovereign State that wants its dispute with another State settled in 
this Court. I would grant leave to file.

No. 87-1269. Eu, Secre tary  of  State  of  California , et  al . 
v. San  Franc isc o  County  Democrati c  Central  Comm ittee  
et  al . C. A. 9th Cir. [Probable jurisdiction noted, 485 U. S. 
1004.] Motion of Libertarian National Committee for leave to file 
a brief as amicus curiae granted. The  Chief  Justice  took no 
part in the consideration or decision of this motion.*

No. 87-1661. ASARCO Inc . et  al . v . Kadish  et  al . Sup. 
Ct. Ariz. [Certiorari granted, ante, p. 887.] Motion of Clinton 
Campbell Contractor, Inc., for leave to file a brief as amicus cu-
riae granted. Justi ce  O’Connor  took no part in the considera-
tion or decision of this motion.*

No. 87-1882. Neit zke  et  al . v . Willi ams . C. A. 7th Cir. 
[Certiorari granted, ante, p. 816.] Motion of respondent to dis-
miss the writ of certiorari as improvidently granted denied. Re-
spondent’s suggestion of mootness rejected.

No. 87-2050. County  of  Alleghen y  et  al . v . American  
Civil  Liberties  Union , Greater  Pitts burgh  Chapter , et  al .;

No. 88-90. Chabad  v . Ameri can  Civil  Liber tie s Union  
et  al .; and

No. 88-96. City  of  Pittsbu rgh  v . American  Civil  Liber -
ties  Union , Greater  Pittsb urgh  Chap ter , et  al . C. A. 3d 
Cir. [Certiorari granted, ante, p. 816.] Motion of petitioners 
County of Allegheny et al. for divided argument denied. Motion 
of petitioner Chabad for divided argument granted to be divided 
as follows: 10 minutes to petitioner in No. 88-90 and 20 minutes to 
petitioners in Nos. 87-2050 and 88-96. Motion of petitioner City 
of Pittsburgh for divided argument denied. Motion of respondent 
Malik Tunador for divided argument and for additional time for 
oral argument denied.

*See also note, supra, p. 987.
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No. 87-6997. Carella  v . Calif ornia . App. Dept., Super. 
Ct. Cal., Los Angeles County. [Probable jurisdiction noted, ante, 
pp. 940 and 964.] Motion for appointment of counsel granted, and 
it is ordered that Christopher D. Cerf, Esq., of Washington, D. C., 
be appointed to serve as counsel for appellant in this case.

No. 88-660. Simkins  Industries , Inc . v . Sierra  Club . 
C. A. 4th Cir. The Solicitor General is invited to file a brief in 
this case expressing the views of the United States.

No. 88-5808. Macha ria  v . Hodel , Secret ary  of  the  Inte -
rior . C. A. 10th Cir. Motion of petitioner for leave to proceed 
in forma pauperis denied. Petitioner is allowed until January 3, 
1989, within which to pay the docketing fee required by Rule 45(a) 
and to submit a petition in compliance with Rule 33 of the Rules 
of this Court.

Justi ce  Marshall , Justice  Blackm un , and Justi ce  Ste -
vens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.
Certiorari Granted

No. 88-493. Univers ity  of  Pennsylvania  v . Equal  Em-
ployment  Opportunity  Commis sio n . C. A. 3d Cir. Certio-
rari granted limited to Question 2 presented by the petition. Re-
ported below: 850 F. 2d 969.

No. 88-681. Califor nia  State  Board  of  Equalization  v . 
Sierra  Summi t , Inc . C. A. 9th Cir. Certiorari granted. Re-
ported below: 847 F. 2d 570.
Certiorari Denied. (See also No. 88-5761, supra.)

No. 87-1873. Dow Chemica l  Co . v . Arehart . C. A. 9th 
Cir. Certiorari denied. Reported below: 842 F. 2d 335.

No. 88-451. Horri gan  v . Gene ral  Dynami cs  Corp , et  al . 
C. A. 1st Cir. Certiorari denied. Reported below: 848 F. 2d 
321.

No. 88-462. United  Paperw orkers ’ Intern atio nal  Union , 
AFL-CIO, Local  No . 1069 v. S. D. Warren  Co ., a  Divis ion  
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of  Scott  Paper  Co . (two cases). C. A. 1st Cir. Certiorari de-
nied. Reported below: 845 F. 2d 3 (first case); 846 F. 2d 827 
(second case).

No. 88-463. Commun ication s  Workers  of  America , AFL- 
CIO v. United  Inter -Mountain  Tele phon e Co . C. A. 6th 
Cir. Certiorari denied. Reported below: 845 F. 2d 327.

No. 88-479. Camp bell  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 852 F. 2d 1456.

No. 88-481. Industri al  Steel  Products  Co ., Inc ., et  al . 
v. Mc Laughlin , Secret ary  of  Labor . C. A. 5th Cir. Certio-
rari denied. Reported below: 845 F. 2d 1330.

No. 88-488. Rider  et  al . v . Pennsylvania  et  al . C. A. 
3d Cir. Certiorari denied. Reported below: 850 F. 2d 982.

No. 88-489. Mc Kabney  et  ux . v . Unite d  States . C. A.
Fed. Cir. Certiorari denied. Reported below: 852 F. 2d 1293.

No. 88-495. Robert s  et  ux . v . United  State s ; and
No. 88-5727. Bromberg  v . United  States . C. A. 2d Cir.

Certiorari denied. Reported below: 852 F. 2d 671.
No. 88-504. Commi ssi oners  of  the  Land  Off ice  of  Okla -

homa  v. Butler . Sup. Ct. Okla. Certiorari denied. Reported 
below: 753 P. 2d 1334.

No. 88-633. Mans ion  House  Center  North  Redevelop -
ment  Co. et  al . v. United  States . C. A. 8th Cir. Certiorari 
denied. Reported below: 855 F. 2d 524.

No. 88-640. Empir e  Blue  Cross  & Blue  Shiel d  et  al . v . 
United  States . C. A. Fed. Cir. Certiorari denied. Reported 
below: 852 F. 2d 1294.

No. 88-646. Firs t  Interstate  Credit  Alli ance , Inc . v . 
American  Bank  of  Martin  County  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 845 F. 2d 293.

No. 88-656. Friedman  v . Ferguson  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 850 F. 2d 689.

No. 88-661. Spencer  v . St . Paul  Fire  & Marine  Insur -
ance  Co. Ct. Sp. App. Md. Certiorari denied. Reported 
below: 74 Md. App. 738.
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No. 88-662. Holy  Spirit  Byelorus sian  Autoc eph alic  
Orthod ox  Church  et  al . v . Kendysh  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 850 F. 2d 692.

No. 88-663. Allstate  Insurance  Co . v . Schon  et  al . 
C. A. 9th Cir. Certiorari denied.

No. 88-666. Forrest  v . Occidental  Petro leum  Corp , 
et  al . C. A. 9th Cir. Certiorari denied.

No. 88-670. Law  Firm  of  Daniel  P. Foste r  et  al . v . 
Turner  Broadcasting  System , Inc ., dba  CNN (Cable  New s  
Netw ork , Inc .). C. A. 2d Cir. Certiorari denied. Reported 
below: 844 F. 2d 955.

No. 88-672. Triangle  Indust ries , Inc ., Succe ss or  in  
Interest  to  Central  Jerse y  Indust ries , Inc . v . Zulkow ski  
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 852 
F. 2d 73.

No. 88-675. Synergy  Gas  Corp . v . Sasso . C. A. 2d Cir. 
Certiorari denied. Reported below: 853 F. 2d 59.

No. 88-677. Boyle , Personal  Repres entat ive  of  the  
Heirs  and  Estate  of  Boyle  v . United  Techn olog ies  Corp . 
C. A. 4th Cir. Certiorari denied. Reported below: 857 F. 2d 
1468.

No. 88-678. Mc Gee , on  Behalf  of  Swe et  v . Treharne , 
Los Angeles  Publi c  Guardian , et  al . C. A. 9th Cir. Cer-
tiorari denied.

No. 88-679. Brown  v . Alabama . Ct. Crim. App. Ala. Cer-
tiorari denied. Reported below: 531 So. 2d 64.

No. 88-680. Lai  et  ux . v . City  and  County  of  Honolulu . 
C. A. 9th Cir. Certiorari denied. Reported below: 841 F. 2d 
301.

No. 88-682. H & H Beverage  Distr ibutors , Inc . v . De -
partm ent  of  Revenu e  of  Pennsy lvania . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 850 F. 2d 165.

No. 88-690. Matson  Plast ering , Inc . v . Plasterers  & 
Shoph ands  Local  No . 66, Oper ative  Plasterers  & Cement  
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Mason s Intern atio nal  Ass ociation  of  the  Unite d  States  
and  Canada . C. A. 9th Cir. Certiorari denied. Reported 
below: 852 F. 2d 1200.

No. 88-697. Trahan  v . Nebras ka . Sup. Ct. Neb. Certio-
rari denied. Reported below: 229 Neb. 683, 428 N. W. 2d 619.

No. 88-705. Jones  v . New  Mexico . Ct. App. N. M. Cer-
tiorari denied. Reported below: 107 N. M. 503, 760 P. 2d 796.

No. 88-714. O’Neil , Attor ney  General  of  Rhode  Island  
v. Blacksto ne  Valley  Elect ric  Co . Sup. Ct. R. I. Certio-
rari denied. Reported below: 543 A. 2d 253.

No. 88-718. Schucker  v. Rockwood  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 846 F. 2d 1202.

No. 88-793. Pagel  v . Unite d  State s . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 854 F. 2d 267.

No. 88-5246. Mora  et  al . v . Unite d  State s . C. A. 10th 
Cir. Certiorari denied. Reported below: 845 F. 2d 233.

No. 88-5414. Johnson  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 846 F. 2d 279.

No. 88-5475. Ols on  v . Unite d  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 848 F. 2d 196.

No. 88-5478. Batra  v . Commodity  Futures  Tradi ng  Com -
mis sio n  et  AL. C. A. 5th Cir. Certiorari denied. Reported 
below: 845 F. 2d 1020.

No. 88-5558. Flower s  v . Warden , Connecticut  Corre c -
tional  Insti tuti on , Somers , Connecticut . C. A. 2d Cir. 
Certiorari denied. Reported below: 853 F. 2d 131.

No. 88-5560. Pendle ton  v . Bureau  of  Pris ons . C. A. 3d 
Cir. Certiorari denied. Reported below: 849 F. 2d 602.

No. 88-5698. Mc Farla nd  v . Lockhart , Direct or , Arkan -
sas  Depa rtme nt  of  Corre ction , et  al . C. A. 8th Cir. Cer-
tiorari denied.

No. 88-5729. Gallagher  v . Vermont . Sup. Ct. Vt. Cer-
tiorari denied. Reported below: 150 Vt. 341, 554 A. 2d 221.
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No. 88-5732. Hill  v . Redman , Warden . C. A. 6th Cir. 
Certiorari denied.

No. 88-5735. Curtis  v . Arave , Warden . C. A. 9th Cir. 
Certiorari denied. Reported below: 849 F. 2d 1475.

No. 88-5736. Cox v. New  Mexico  et  al . Sup. Ct. N. M. 
Certiorari denied.

No. 88-5743. Will iams  v . Armontr out  et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 852 F. 2d 377.

No. 88-5752. Stephens  v . South  Atlant ic  Canners , Inc ., 
et  AL. C. A. 4th Cir. Certiorari denied. Reported below: 848 
F. 2d 484.

No. 88-5765. Poole  v . Jones , Warden , et  al . C. A. 11th 
Cir. Certiorari denied. Reported below: 856 F. 2d 199.

No. 88-5767. Simmo ns  v . Marsh . C. A. 4th Cir. Certiorari 
denied. Reported below: 852 F. 2d 566.

No. 88-5769. O’Connor  v . Hecht  et  al . C. A. 9th Cir. 
Certiorari denied.

No. 88-5784. Wintjen  v. Bonack er  et  al . C. A. 8th Cir. 
Certiorari denied.

No. 88-5786. Tyler  et  al . v . Cline  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 859 F. 2d 59.

No. 88-5814. Bunner  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 856 F. 2d 199.

No. 88-5819. Turnpaugh  v . Foltz , Warden . C. A. 6th 
Cir. Certiorari denied. Reported below: 856 F. 2d 196.

No. 88-5824. Garrison  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 849 F. 2d 103.

No. 88-5839. Mercer  v . United  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 853 F. 2d 630.

No. 88-5841. Ollett  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 848 F. 2d 1193.
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No. 87-1045. Direct or , Off ice  of  Worker s ’ Compensation  
Programs , United  State s  Departm ent  of  Labor  v . Kyle ; and

No. 87-1065. Nation al  Council  on  Compen sati on  Insur -
ance  v. Kyle  et  al . C. A. 6th Cir. Motion of respondent Fred 
Kyle for leave to proceed in forma pauperis granted. Certiorari 
denied. Reported below: 819 F. 2d 139.

No. 88-336. Hills , Superi ntende nt , Pickaw ay  Corre c -
tional  Institutio n  v . Freels . C. A. 6th Cir. Motion of re-
spondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 843 F. 2d 958.

No. 88-647. White horn  et  ux . v . Murp hy  et  al . C. A. 
Uth Cir. Certiorari denied. Justice  Stevens  took no part in 
the consideration or decision of this petition.*  Reported below: 
849 F. 2d 1479.

No. 88-674. Abadji an  et  al . v . Gulf  Oil  Corp , et  al . Ct. 
App. Cal., 2d App. Dist. Certiorari denied. Justice  White  
would grant certiorari.
Rehearing Denied

No. 87-1947. Vital e  et  al . v . Snaid er  et  al ., ante, p. 821;
No. 87-7228. Daile y  v . West  Virgini a  Departm ent  of  Wel -

fare , ante, p. 923;
No. 88-5360. Shinn  v . Unite d  States  Departm ent  of  the  

Army , ante, p. 929;
No. 88-5378. Collier  v . Jones , ante, p. 929;
No. 88-5434. Skatze s  v . Morris , Superi ntende nt , South -

ern  Ohio  Correct ional  Facility , ante, p. 930;
No. 88-5514. Bratton  v . Monroe  County  et  al ., ante, 

p. 945;
No. 88-5551. Silvaggio  v. Califo rnia , ante, p. 958; and
No. 88-5593. Heis hman  v . California , ante, p. 948. Peti-

tions for rehearing denied.

December  19, 1988
Certiorari Denied

No. 88-874 (A-481). Mc Murtrey  v . Super. Ct.
Ariz., Pima County. Application for stay of execution of sentence

*See also note, supra, p. 987.
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of death, presented to Justice  O’Connor , and by her referred to 
the Court, denied. Certiorari denied.

Justi ce  Brennan  and Justi ce  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant the application for stay of execu-
tion and the petition for writ of certiorari and would vacate the 
death sentence in this case.

January  5, 1989
Dismissal Under Rule 53

No. 88-754. Jenki ns  et  al . v . Unite d  State s . C. A. 9th 
Cir. Certiorari dismissed under this Court’s Rule 53.
Miscellaneous Order

No. A-530. Mercer  v . Armon tro ut , Warden . Application 
for stay of execution of sentence of death, presented to Justice  
Blackmun , and by him referred to the Court, denied.

Justice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant the application for stay of execu-
tion in order to give the applicant time to file a petition for writ 
of certiorari and would grant the petition and vacate the death 
sentence in this case.

Janua ry  6, 1989
Dismissal Under Rule 53

No. 87-1943. Minnes ota  News pap er  Assn ., Inc . v . Post -
mast er  General  of  the  Unite d  State s  et  al . D. C. Minn. 
[Probable jurisdiction noted, ante, p. 815.1 Appeal dismissed under 
this Court’s Rule 53.

January  9, 1989
Appeals Dismissed

No. 88-734. Sagan  v . Pennsylvania  Publi c  Tele vision  
Netw ork  et  al . Appeal from Sup. Ct. Pa. dismissed for want 
of jurisdiction. Reported below: 518 Pa. 564, 544 A. 2d 1309.
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No. 88-5837. Rhoade s v . Idaho . Appeal from Dist. Ct. 
Idaho, 7th Jud. Dist., Bonneville County, dismissed for want 
of jurisdiction.

No. 88-759. Clark  v . Florida  Bar . Appeal from Sup. Ct. 
Fla. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 528 So. 2d 369.

No. 88-804. Davis  v . Oklahoma . Appeal from Ct. Crim. App. 
Okla, dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 759 P. 2d 1033.

No. 88-852. Hooker  et  ux . v . Unite d  State s . Appeal from 
C. A. 9th Cir. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 855 F. 2d 861.

No. 88-896. Polyak  v . Hulen  et  al . Appeal from C. A. 6th 
Cir. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 849 F. 2d 609.

No. 88-5425. Lyerla  v . South  Dakota . Appeal from Sup. 
Ct. S. D. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 424 N. W. 2d 908.

No. 88-5852. Betka  v . City  of  West  Linn , Oregon , et  al . 
(two cases). Appeals from C. A. 9th Cir. dismissed for want of ju-
risdiction. Treating the papers whereon the appeals were taken as 
a petition for writ of certiorari, certiorari denied.

No. 88-5785. O’Leary  v . Yarmosky . Appeal from App. Ct. 
Mass, dismissed for want of substantial federal question. Re-
ported below: 26 Mass. App. 1101, 522 N. E. 2d 1018.

Certiorari Granted—Vacated and Remanded
No. 87-1630. Reliance  Insuranc e Co . v . Glados , Inc . 

C. A. 11th Cir. Motion of respondent to award attorney’s fees 
denied. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Beech Aircraft Corp. 
v. Rainey, ante, p. 153. Reported below: 831 F. 2d 1068.
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Miscellaneous Orders
No.----------- . Serrano  et  al . v . Jones  & Laughlin  Stee l

Co. ET AL., ante, p. 988. Motion for reconsideration of order 
denying leave to file petition for writ of certiorari out of time 
denied.

No. A-447 (88-760). Keyst one  Lamp  Manufacturing  Co . 
v. National  Labor  Relat ions  Board . C. A. 3d Cir. Appli-
cation for stay, addressed to Just ice  Kennedy  and referred to 
the Court, denied.

No. D-731. In  re  Dis barment  of  Clayton . Disbarment en-
tered. [For earlier order herein, see 487 U. S. 1249.]

No. D-739. In  re  Dis barment  of  Benjamin . Disbarment 
entered. [For earlier order herein, see ante, p. 906.]

No. D-748. In  re  Disbarm ent  of  Juron . It is ordered that 
Marvin Juron, of Deerfield, Ill., be suspended from the practice of 
law in this Court and that a rule issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court.

No. D-749. In  re  Dis barment  of  Carte r . It is ordered 
that Robert A. Carter, Jr., of Columbus, Ohio, be suspended from 
the practice of law in this Comt and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-750. In  re  Dis barment  of  Soucek . It is ordered 
that Jonathan H. Soucek, of Cleveland, Ohio, be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-751. In  re  Disb arment  of  Eberst ein . It is ordered 
that Brian A. Eberstein, of Dallas, Tex., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 115, Orig. Arkans as  v . Oklahoma . Motion for leave to 
file bill of complaint denied.
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No. 87-826. Goldberg  et  al . v . Swee t , Director , Illinois  
Departme nt  of  Revenu e , et  al .; and

No. 87-1101. GTE Sprint  Commun ication s  Corp . v . Swee t , 
Direct or , Illinois  Department  of  Revenu e , et  al . Sup. Ct. 
Ill. [Probable jurisdiction noted, 484 U. S. 1057.] Motion of ap-
pellant GTE Sprint Communications Corp, for leave to file a sup-
plemental brief after argument granted.

No. 87-1428. Lorance  et  al . v . AT&T Technologie s , Inc ., 
et  al . C. A. 7th Cir. [Certiorari granted, ante, p. 887.] Mo-
tion of the Solicitor General for leave to participate in oral argu-
ment as amicus curiae and for divided argument granted.

No. 87-1589. Pitt sburgh  & Lake  Erie  Railroa d  Co . v . 
Railway  Labor  Executi ves ’ Ass n , et  al .; and

No. 87-1888. Pitt sburgh  & Lake  Erie  Railroa d  Co . v . 
Railw ay  Labor  Executi ves ’ Ass n , et  al . C. A. 3d Cir. [Cer-
tiorari granted, ante, p. 965.] Motion of respondents to argue 
these cases in tandem with No. 88-1, Consolidated Rail Corpora-
tion v. Railway Labor Executives’ Assn, et al. [certiorari granted, 
ante, p. 815], denied.

No. 87-1855. Gilhool , Secret ary  of  Education  of  Penn -
syl vania  v. Muth  et  al . C. A. 3d Cir. [Certiorari granted, 
ante, p. 815.] Motion of respondent Central Bucks School Dis-
trict for divided argument and for additional time for oral argu-
ment denied.

No. 87-1862. Califor nia  et  al . v . ARC America  Corp , 
et  al . C. A. 9th Cir. [Probable jurisdiction noted, ante, p. 814.] 
Motion of the Solicitor General for leave to participate in oral ar-
gument as amicus curiae and for divided argument granted. Jus -
tice  Steve ns  and Justice  O’Connor  took no part in the consid-
eration or decision of this motion.

No. 87-1956. Frank , Postm aste r  General  of  the  Unit ed  
States , et  al . v . Minnes ota  News pap er  Ass n ., Inc . D. C. 
Minn. [Probable jurisdiction noted, ante, p. 815.] Motion of ap-
pellee to dismiss the appeal denied.

No. 87-6571. Graham  v . Connor  et  al . C. A. 4th Cir. 
[Certiorari granted, ante, p. 816.] Motion of the Solicitor Gen-
eral for leave to participate in oral argument as amicus curiae and 
for divided argument denied.
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No. 88-305. South  Carolina  v . Gathers . Sup. Ct. S. C. 
[Certiorari granted, ante, p. 888.] Motion of respondent to dis-
miss the writ of certiorari denied.

No. 88-317. Duckworth  v . Eagan . C. A. 7th Cir. [Certio-
rari granted, ante, p. 888.] Motion of the Solicitor General for 
leave to participate in oral argument as amicus curiae and for di-
vided argument granted.

No. 88-454. United  States  v . Monsa nto . C. A. 2d Cir. 
[Certiorari granted, ante, p. 941.] Motion of the Solicitor General 
to dispense with printing the joint appendix granted.

No. 88-557. Michig an  v . Leigh . Ct. App. Mich.;
No. 88-597. City  of  Gretna , Louis iana , et  al . v . Citizen s  

for  a  Bett er  Gretna  et  al . C. A. 5th Cir.; and
No. 88-606. City  of  Baytown , Texas , et  al . v . Campos  

et  al . C. A. 5th Cir. The Solicitor General is invited to file 
briefs in these cases expressing the views of the United States.

No. 88-5526. Betka  v . A-T Industries , Inc ., et  al ., ante, 
p. 939. Motion of appellant for reconsideration of order denying 
leave to proceed in forma pauperis denied.

No. 88-5803. In  re  Milkow ski  et  ux . Motion of petitioners 
for leave to proceed in forma pauperis denied. Petitioners are 
allowed until January 30, 1989, within which to pay the docketing 
fee required by Rule 45(a) and to submit a petition in compliance 
with Rule 33 of the Rules of this Court.

Justice  Brennan , Just ice  Marsh all , Justi ce  Blackmun , 
and Justi ce  Stevens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of mandamus 
and/or prohibition without reaching the merits of the motion to 
proceed in forma pauperis.

No. 88-5823. In  re  Wright  et  al .;
No. 88-5949. In  re  Christianson ;
No. 88-5982. In  re  Gill ; and
No. 88-6084. In  re  Rentschler . Petitions for writs of ha-

beas corpus denied.
No. 88-5921. In  re  Martin . Petition for writ of prohibition 

denied. Justice  Brennan  took no part in the consideration or 
decision of this petition.
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Probable Jurisdiction Noted
No. 88-515. Sable  Commun ication s  of  California , Inc . v . 

Federal  Commun ication s  Commission  et  al .; and
No. 88-525. Federal  Comm unications  Commi ss ion  et  al . 

v. Sable  Comm unications  of  Califo rnia , Inc . Appeals from 
D. C. C. D. Cal. Probable jurisdiction noted, cases consolidated, 
and a total of one hour allotted for oral argument. Reported below: 
692 F. Supp. 1208.

No. 88-605. Webster , Attor ney  General  of  Mis souri , 
et  al . v. Reproducti ve  Health  Service s et  al . Appeal 
from C. A. 8th Cir. Probable jurisdiction noted. Reported 
below: 851 F. 2d 1071.
Certiorari Granted

No. 88-348. New  Orleans  Publi c  Service  Inc . v . Council  
of  the  City  of  New  Orleans  et  al . C. A. 5th Cir. Certio-
rari granted. Reported below: 850 F. 2d 1069.

No. 88-412. Hoff man , Truste e v . Connecticut  Depart -
ment  of  Income  Maintenance  et  al . C. A. 2d Cir. Certio-
rari granted. Reported below: 850 F. 2d 50.

No. 88-774. New man -Green , Inc . v . Alfonzo -Larrain  
et  al . C. A. 7th Cir. Certiorari granted. Reported below: 
854 F. 2d 916.

No. 88-782. Unit ed  States  Department  of  Justice  v . Tax  
Analys ts . C. A. D. C. Cir. Certiorari granted. Reported 
below: 269 U. S. App. D. C. 315, 845 F. 2d 1060.

No. 88-333. Alabam a  v . Smith . Sup. Ct. Ala. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari granted. Reported below: 557 So. 2d 13.

No. 88-420. Jones , Superi ntendent , Miss ouri  Training  
Cente r  for  Men  at  Moberly  v . Thomas . C. A. 8th Cir. Mo-
tion of respondent for leave to proceed in forma pauperis granted. 
Certiorari granted. Reported below: 844 F. 2d 1337.

No. 88-5014. Gomez  v . United  State s ; and
No. 88-5158. Chave z -Tesina  v . United  State s . C. A. 2d 

Cir. Motions of petitioners for leave to proceed in forma paupe- 
. ris granted. Certiorari granted, cases consolidated, and a total 
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of one hour allotted for oral argument. Reported below: 848 F. 
2d 1324.
Certiorari Denied. (See also Nos. 88-759, 88-804, 88-852, 88- 

896, 88-5425, and 88-5852, supra.)
No. 87-1420. M-Tron  Industries , Inc . v . Hillebran d . 

C. A. 8th Cir. Certiorari denied. Reported below: 827 F. 2d 
363.

No. 87-1448. Westi nghous e Electric  Corp . v . Bhaya  
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 832 
F. 2d 258.

No. 87-1731. Carson  Pirie  Scott  & Co. v. Lacey . C. A. 
3d Cir. Certiorari denied. Reported below: 838 F. 2d 461.

No. 87-2072. Young  v . Gene ral  Foods  Corp . C. A. 11th 
Cir. Certiorari denied. Reported below: 840 F. 2d 825.

No. 88-326. Smiths on  et  ux . v . United  States . C. A. 
Fed. Cir. Certiorari denied. Reported below: 847 F. 2d 791.

No. 88-390. Peterm an  v . United  State s . C. A. 10th Cir. 
Certiorari denied. Reported below: 841 F. 2d 1474.

No. 88-428. Verit y , Secret ary  of  Commerce , et  al . v . 
Center  for  Environm ental  Educati on  et  al . C. A. D. C. 
Cir. Certiorari denied. Reported below: 268 U. S. App. D. C. 
116, 839 F. 2d 795.

No. 88-436. Heintz , Commi ss ioner , Department  of  In -
come  Maintenance  of  Connect icut  v . United  State s . Sup. 
Ct. Conn. Certiorari denied. Reported below: 207 Conn. 743, 
542 A. 2d 1153.

No. 88-487. Central  States , South eas t  and  Southwest  
Areas  Health  and  Welf are  Fund  v . Hawk eye -Securi ty  
Insurance  Co . C. A. 6th Cir. Certiorari denied. Reported 
below: 849 F. 2d 609.

No. 88-500. Illi nois  Commerc e Commi ssi on  et  al . v . In -
terstate  Comm erce  Commiss ion  et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 270 U. S. App. D. C. 214, 
848 F. 2d 1246.

No. 88-502. In  re  Solerw itz . C. A. Fed. Cir. Certiorari 
denied. Reported below: 848 F. 2d 1573.
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No. 88-505. National  Ass ociation  of  Countie s  et  al . v . 
Brady , Secreta ry  of  the  Treasur y . C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 268 U. S. App. D. C. 373, 842 
F. 2d 369.

No. 88-514. Henso n  et  al . v . Unit ed  State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 848 F. 2d 1374.

No. 88-521. Jess up  et  al . v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 856 F. 2d 183.

No. 88-548. Newma n  v . Unite d  State s . C. A. D. C. Cir. 
Certiorari denied.

No. 88-559. Azar  v . Minister  of  Legal  Aff airs  of  Trin -
idad  and  Tobago . C. A. 11th Cir. Certiorari denied. Re-
ported below: 848 F. 2d 1151.

No. 88-593. Trujil lo  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 851 F. 2d 111.

No. 88-596. County  of  Summi t  v . City  of  Akron . Sup. 
Ct. Ohio. Certiorari denied. Reported below: 36 Ohio St. 3d 85, 
521 N. E. 2d 818.

No. 88-602. Alli ed  Chemical  v . Niagar a  Mohawk  Power  
Corp , et  al . Ct. App. N. Y. Certiorari denied. Reported 
below: 72 N. Y. 2d 271, 528 N. E. 2d 153.

No. 88-607. Weigner  v . City  of  New  York . C. A. 2d Cir. 
Certiorari denied. Reported below: 852 F. 2d 646.

No. 88-612. Robins on  v . Unit ed  States . Ct. Mil. App. 
Certiorari denied. Reported below: 26 M. J. 361.

No. 88-617. York  Bank  & Trust  Co . v . Federal  Savi ngs  
& Loan  Insurance  Corpo rati on  et  al . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 851 F. 2d 637.

No. 88-622. Internat ional  Ass ociation  of  Bridge , Struc -
tural  & Ornamental  Ironwo rkers , AFL-CIO v. Blount  In -
ter national , Ltd . Dist. Ct. App. Fla., 2d Dist. Certiorari de-
nied. Reported below: 519 So. 2d 1009.

No. 88-624. Hicks  v . Feen ey , Director , Delaw are  State  
Hosp ital . C. A. 3d Cir. Certiorari denied. Reported below: 
850 F. 2d 152.
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No. 88-628. Caucus  Dist ributors , Inc ., et  al . v . Minn e -
sota  Commiss ioner  of  Comme rce . Ct. App. Minn. Certiorari 
denied. Reported below: 422 N. W. 2d 264.

No. 88-632. Consolidated  Capi tal  Corp , et  al . v . Shea  & 
Gould  et  al . Dist. Ct. App. Fla., 2d Dist. Certiorari denied.

No. 88-655. Greco  et  al . v . Tamp a  Wholesale  Co . et  al .
Dist. Ct. App. Fla., 2d Dist. Certiorari denied. Reported 
below: 522 So. 2d 506.

No. 88-673. Jordan  v . Hodel , Secretary  of  the  Interior . 
C. A. 9th Cir. Certiorari denied. Reported below: 847 F. 2d 
1368.

No. 88-685. Kuritzky  et  al . v . Blue  Shield  of  Wester n  
New  York , Inc ., et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 850 F. 2d 126.

No. 88-686. D’Andrea  v . Bank  of  Ameri ca  National  Trust  
& Savings  Ass n . Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 88-692. Teeter  et  ux ., dba  Sky ’s  the  Limi t  v . Grav -
ity  Guidance , Inc . C. A. Fed. Cir. Certiorari denied. Re-
ported below: 854 F. 2d 1327.

No. 88-695. Mille r  v . Morongo  Band  of  Missio n  Indian s . 
C. A. 9th Cir. Certiorari denied. Reported below: 858 F. 2d 
1376.

No. 88-698. Vogler  v . Unite d  State s et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 859 F. 2d 638.

No. 88-700. Corwin  v . Califo rnia . Ct. App. Cal., 2d App. 
Dist. Certiorari denied.

No. 88-704. Hoff man  et  al . v . Merre ll  Dow  Pharmaceu -
ticals , Inc . C. A. 6th Cir. Certiorari denied. Reported below: 
857 F. 2d 290.

No. 88-716. Cook  v . United  State s . C. A. 10th Cir. Cer-
tiorari denied. Reported below: 854 F. 2d 371.

No. 88-717. Allard  v . Frech , Indepe ndent  Executr ix  
of  the  Estate  of  Allard . Sup. Ct. Tex. Certiorari denied. 
Reported below: 754 S. W. 2d 111.
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No. 88-719. Tucker  v . Northeast  Savings  et  al . C. A. 
2d Cir. Certiorari denied. Reported below: 849 F. 2d 1468.

No. 88-720. Malon ey , Superi ntende nt , Massac husett s  
Correctional  Institutio n  v . Lanig an . C. A. 1st Cir. Cer-
tiorari denied. Reported below: 853 F. 2d 40.

No. 88-721. Poe  v . Haydon  et  al . C. A. 6th Cir. Certio-
rari denied. Reported below: 853 F. 2d 418.

No. 88-722. Stapl eton  v . Ohio . Ct. App. Ohio, Montgom-
ery County. Certiorari denied.

No. 88-723. Jenkins  v . Georgi a  Powe r  Co . C. A. 11th Cir. 
Certiorari denied. Reported below: 849 F. 2d 507.

No. 88-725. Clamp -All  Corp . v . Cast  Iron  Soil  Pipe  In -
sti tute  et  al . C. A. 1st Cir. Certiorari denied. Reported 
below: 851 F. 2d 478.

No. 88-726. Mc Dowell  et  al . v . Barnes . C. A. 6th Cir. 
Certiorari denied. Reported below: 848 F. 2d 725.

No. 88-727. Blumbe rg  v . HCA Management  Co ., Inc ., 
et  al . C. A. 5th Cir. Certiorari denied. Reported below: 848 
F. 2d 642.

No. 88-728. Cons tant  v . United  State s . C. A. Fed. Cir. 
Certiorari denied. Reported below: 861 F. 2d 728.

No. 88-736. Wankof f , Indivi dually  and  as  Adminis tra -
trix  of  the  Esta te  of  Wankoff  v . Tibbs  et  al . Super. Ct. 
Pa. Certiorari denied. Reported below: 372 Pa. Super. 646, 534 
A. 2d 1124.

No. 88-737. Morgan  v . Foretich . Ct. App. D. C. Certio-
rari denied. Reported below: 546 A. 2d 407.

No. 88-739. Skirli ck  et  al . v . Fideli ty  & Depo sit  Com -
pany  of  Maryland  et  al . C. A. D. C. Cir. Certiorari denied. 
Reported below: 271 U. S. App. D. C. 409, 852 F. 2d 1376.

No. 88-740. Madej  v . Air  Products  & Chemica ls , Inc . 
Super. Ct. Pa. Certiorari denied. Reported below: 373 Pa. 
Super. 646, 536 A. 2d 833.
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No. 88-741. Clallam  County , Washingt on , et  al . v . De -
partm ent  of  Trans por tati on  of  Washington  et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 849 F. 2d 424.

No. 88-742. Vonhof  et  al . v . Washington . Ct. App. Wash. 
Certiorari denied. Reported below: 51 Wash. App. 33, 751 P. 
2d 1221.

No. 88-746. Adams  et  al . v . Budd  Co . et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 846 F. 2d 428.

No. 88-747. Alli ed  Corp . v . Unite d State s Intern a -
tional  Trade  Commi ssi on  et  al . C. A. Fed. Cir. Certiorari 
denied. Reported below: 850 F. 2d 1573.

No. 88-748. Data  Controls  North , Inc ., et  al . v . Equita -
ble  Bank , National  Ass n . C. A. 3d Cir. Certiorari denied. 
Reported below: 851 F. 2d 691.

No. 88-749. Kuntz  et  al . v . City  of  Dayton , Ohio . Sup. 
Ct. Ohio. Certiorari denied. Reported below: 37 Ohio St. 3d 
713, 532 N. E. 2d 764.

No. 88-750. George  v . Michig an  Depart ment  of  Natural  
Resources  et  al . Ct. App. Mich. Certiorari denied.

No. 88-752. Martin  v . Walker . C. A. 8th Cir. Certiorari 
denied. Reported below: 850 F. 2d 433.

No. 88-755. Esta te  of  Vane  v . The  Fair , Inc . , et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 849 F. 2d 186.

No. 88-757. Hening  v . Ambach , Commi ssi oner  of  Educa -
tion  of  New  York , et  al . App. Div., Sup. Ct. N. Y., 3d Jud. 
Dept. Certiorari denied. Reported below: 132 App. Div. 2d 
783, 517 N. Y. S. 2d 331.

No. 88-762. Specht  et  ux . v . Jensen  et  al . C. A. 10th 
Cir. Certiorari denied. Reported below: 853 F. 2d 805.

No. 88-763. Michig an  v . Serrano . Ct. App. Mich. Certio-
rari denied.

No. 88-765. Thanh  Vong  Hoai  v . Thanh  Van  Vo  et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 848 F. 2d 
185.
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No. 88-766. Mayes  v . North  Carolina . Sup. Ct. N. C. 
Certiorari denied. Reported below: 323 N. C. 159, 371 S. E. 2d 
476.

No. 88-767. Relif ord  v . Unite d  State s . Ct. Mil. App. 
Certiorari denied. Reported below: 27 M. J. 176.

No. 88-769. Harlan  v . Committ ee  on  Prof ess iona l  Ethics  
and  Conduc t  of  the  Iowa  State  Bar  Assn , et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 860 F. 2d 1085.

No. 88-770. Pulitzer  Publis hing  Co . et  al . v . Duggan , 
Judge , Circu it  Court  of  Mis souri , St . Charles  County . 
Sup. Ct. Mo. Certiorari denied.

No. 88-771. Sun -Tek  Industries , Inc . v . Kenned y  Sky - 
Lites , Inc ., et  al . C. A. Fed. Cir. Certiorari denied. Re-
ported below: 848 F. 2d 179.

No. 88-779. Garner  v . Pennsylvania . Super. Ct. Pa. Cer-
tiorari denied. Reported below: 371 Pa. Super. 408, 538 A. 2d 506.

No. 88-780. Cimo  et  al . v . Petty  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 848 F. 2d 654.

No. 88-781. Muncie  Power  Products , Inc . v . Churnock . 
C. A. 3d Cir. Certiorari denied.

No. 88-783. Vandercree k  v . Florida . Dist. Ct. App. Fla., 
2d Dist. Certiorari denied. Reported below: 531 So. 2d 719.

No. 88-784. Bris tow  v . Life  & Casualty  Insu ranc e  Com -
pany  of  Tennessee . Sup. Ct. Miss. Certiorari denied. Re-
ported below: 529 So. 2d 620.

No. 88-787. Rajaram  v . Intern atio nal  Typographical  
Union  et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 852 F. 2d 566.

No. 88-789. Railroa d  Commiss ion  of  Texas  et  al . v . Mis -
souri  Pacif ic  Railroa d  et  al . C. A. 5th Cir. Certiorari de-
nied. Reported below: 850 F. 2d 264.

No. 88-794. Bruegging  v . Wils on , Archi vist  of  National  
Archiv es , et  al . C. A. D. C. Cir. Certiorari denied.
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No. 88-798. Hodel , Secre tary  of  the  Interi or  v . Mus -
cogee  (Creek ) Nation . C. A. D. C. Cir. Certiorari denied. 
Reported below: 271 U. S. App. D. C. 212, 851 F. 2d 1439.

No. 88-799. Wolske  v. Wisc onsin . Ct. App. Wis. Certio-
rari denied. Reported below: 143 Wis. 2d 175, 420 N. W. 2d 60.

No. 88-801. VSL Corp ., Inc ., et  al . v . Conmar  Corp , et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 858 F. 2d 499.

No. 88-808. Califor nia  Land  & Cattle  Co . v . Amstar  
Corp . Ct. App. Cal., 6th App. Dist. Certiorari denied.

No. 88-817. Carter , Administ ratri x  of  the  Esta te  of  
Carter  v . City  of  Chattanoo ga , Tenness ee . C. A. 6th Cir. 
Certiorari denied. Reported below: 850 F. 2d 1119.

No. 88-822. American  Stand ards  Testin g  Bureau , Inc . 
v. Honeyw ell , Inc ., et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 851 F. 2d 652.

No. 88-827. Wits chen , Sheriff  of  Sherbur ne  County , 
et  al . v. Bosw ell , Individually  and  as  Personal  Repre -
sent ative  of  the  Esta te  of  Boswe ll . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 849 F. 2d 1117.

No. 88-831. Baskin  v . Miss iss ipp i . Sup. Ct. Miss. Certio-
rari denied. Reported below: 528 So. 2d 1120.

No. 88-835. Frosch auer  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 858 F. 2d 1218.

No. 88-843. Tickt in  v . United  State s . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 859 F. 2d 1265.

No. 88-845. Bibb  et  ux . v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 855 F. 2d 863.

No. 88-860. Lumbee  Farms  Cooperat ive , Inc . v . Na -
tional  Labor  Relat ions  Board . C. A. 4th Cir. Certiorari 
denied. Reported below: 850 F. 2d 689.

No. 88-861. Modeen  v . United  State s . Ct. Mil. App. Cer-
tiorari denied. Reported below: 27 M. J. 400.

No. 88-862. Ray  v . Unite d  States . Ct. Mil. App. Certio-
rari denied. Reported below: 26 M. J. 468.
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No. 88-867. Will ner  v. Univers ity  of  Kansas . C. A. 10th 
Cir. Certiorari denied. Reported below: 848 F. 2d 1020.

No. 88-869. Evans  v . United  State s . Ct. Mil. App. Cer-
tiorari denied. Reported below: 27 M. J. 34.

No. 88-881. Von  Marsch ner  v . United  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 849 F. 2d 1477.

No. 88-882. Boss elait  et  al . v . New  Hamps hire  Depart -
ment  of  Emp loym ent  Security  et  al . Sup. Ct. N. H. Cer-
tiorari denied. Reported below: 130 N. H. 604, 547 A. 2d 682.

No. 88-883. Moral es  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 854 F. 2d 61.

No. 88-890. Roach  v . United  State s . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 854 F. 2d 1319.

No. 88-900. Kerr  v . Bow en , Secreta ry  of  Health  and  
Human  Servic es . C. A. 9th Cir. Certiorari denied. Re-
ported below: 852 F. 2d 1289.

No. 88-911. Cegelka  v . United  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 853 F. 2d 627.

No. 88-917. Kaganov e  v . United  States  Environmental  
Protection  Agency  et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 856 F. 2d 884.

No. 88-930. Cusumano  et  al . v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 860 F. 2d 1090.

No. 88-937. Rosengarten  et  al . v . United  State s . C. A. 
2d Cir. Certiorari denied. Reported below: 857 F. 2d 76.

No. 88-5035. O’Connell  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 841 F. 2d 1408.

No. 88-5176. Roys ter  v . Mc Mackin , Superi ntende nt , 
Marion  Correctional  Instituti on . C. A. 6th Cir. Certio-
rari denied. Reported below: 845 F. 2d 327.

No. 88-5182. Alle n  v . Morris , Superi ntende nt , South -
ern  Ohio  Correct ional  Facili ty . C. A. 6th Cir. Certiorari 
denied. Reported below: 845 F. 2d 610.

No. 88-5332. Williams  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 850 F. 2d 691.
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No. 88-5345. Hardin  v . Hardin  et  al . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 848 F. 2d 190.

No. 88-5442. Sink  v . Unite d  State s . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 851 F. 2d 1120.

No. 88-5516. Evins  v . California . Ct. App. Cal., 4th App. 
Dist. Certiorari denied.

No. 88-5555. Red  Fox v. Unite d  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 845 F. 2d 152.

No. 88-5572. Soto  et  ux. v. Sacramento  County  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 852 F. 2d 
572.

No. 88-5635. Warren  v . Cabana , Superi ntende nt , Mis -
si ss ippi State  Penit enti ary , et  al . C. A. 5th Cir. Certio-
rari denied. Reported below: 853 F. 2d 924.

No. 88-5644. Steve n  W. v . Unite d  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 850 F. 2d 648.

No. 88-5647. Booss v. Carls on  et  al . C. A. D. C. Cir. 
Certiorari denied.

No. 88-5649. Booss v. Turner , Warden , et  al . C. A. 8th 
Cir. Certiorari denied.

No. 88-5674. Anderson  v . United  States . C. A. D. C. 
Cir. Certiorari denied. Reported below: 271 U. S. App. D. C. 
129, 851 F. 2d 384.

No. 88-5679. Pendl eton  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied.

No. 88-5697. Paul  v . Unite d  States . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 853 F. 2d 308.

No. 88-5748. Brantley  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 858 F. 2d 744.

No. 88-5758. Chou  v . Univers ity  of  Califor nia  at  Berke -
ley ; and Chou  v . Univers ity  of  California . C. A. 9th Cir. 
Certiorari denied. Reported below: 849 F. 2d 1475 (first case).

No. 88-5760. Green  v . Johnson , Warden . C. A. 10th Cir. 
Certiorari denied.
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No. 88-5764. Mangan  v . Weinberger  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 848 F. 2d 909.

No. 88-5773. Fulgh um  v . Ford , Warden . C. A. 11th Cir. 
Certiorari denied. Reported below: 850 F. 2d 1529.

No. 88-5774. Bucha nan  v . Rothgerber  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 856 F. 2d 192.

No. 88-5779. Prenzler  v . County  of  Orange , California , 
et  al . Ct. App. Cal., 4th App. Dist. Certiorari denied.

No. 88-5780. Stringer  v . Johnso n  et  al . Ct. App. Cal., 
1st App. Dist. Certiorari denied.

No. 88-5781. Wils on  v . Garrag hty , Warden . C. A. 4th 
Cir. Certiorari denied. Reported below: 854 F. 2d 1318.

No. 88-5793. Evans  v . Fulco mer , Warden , et  al . C. A. 
3d Cir. Certiorari denied. Reported below: 860 F. 2d 1074.

No. 88-5794. Giakovmis  v . Washington . Ct. App. Wash. 
Certiorari denied. Reported below: 50 Wash. App. 1060.

No. 88-5805. Rucker  v . Ohio . Ct. App. Ohio, Hamilton 
County. Certiorari denied.

No. 88-5807. Prymer  v . City  of  Rockf ord , Illinois , et  al . 
App. Ct. Ill., 2d Dist. Certiorari denied.

No. 88-5809. Griff in  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 856 F. 2d 199.

No. 88-5810. Ivey  v . Lexington  Fayette  Urban  County  
Gover nmen t  et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 848 F. 2d 191.

No. 88-5812. Padavick  v . Ohio . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied.

No. 88-5813. Muhammad  v . United  States  Bureau  of  Pris -
ons . C. A. 10th Cir. Certiorari denied.

No. 88-5817. Carroll  v . White , Warden , et  al . C. A. 
11th Cir. Certiorari denied. Reported below: 859 F. 2d 926.

No. 88-5818. Kins ey  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 857 F. 2d 790.
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No. 88-5822. Tele po  v . New  Jerse y . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 88-5833. Latham  v . Glucks tern  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 849 F. 2d 605.

No. 88-5835. Kay  v . City  of  Berkeley , Califo rnia . C. A. 
9th Cir. Certiorari denied. Reported below: 844 F. 2d 792.

No. 88-5836. Baez  v . County  of  Onondaga . C. A. 2d Cir. 
Certiorari denied. Reported below: 853 F. 2d 73.

No. 88-5838. Colozzi  v. Pennsylvani a . Super. Ct. Pa. 
Certiorari denied. Reported below: 378 Pa. Super. 644, 544 A. 
2d 1039.

No. 88-5840. Thomps on  v . Lynaugh , Direct or , Texas  De -
partm ent  of  Corrections . C. A. 5th Cir. Certiorari denied.

No. 88-5843. Ramos -Lope z  v . Unite d  State s . C. A. 3d Cir. 
Certiorari denied.

No. 88-5844. Benny  v . Chica go  Title  Insur ance  Co . et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 842 F. 2d 
1147.

No. 88-5847. Janko wsk i v . Fulton  County  Medi cal  Exam -
iner  et  al . Sup. Ct. Ga. Certiorari denied. Reported below: 
----- Ga.------ , 372 S. E. 2d 641.

No. 88-5848. Blakey  v . Vass ar  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 849 F. 2d 604.

No. 88-5850. Hill  v . Schukie  et  al . C. A. 8th Cir. Cer-
tiorari denied.

No. 88-5854. Creel  v . Heckmann , Chairman , Texas  
Board  of  Pardon s  and  Parol es . Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 88-5855. Sterl ing  v . Missouri . Ct. App. Mo., Eastern 
Dist. Certiorari denied.

No. 88-5856. Lee  v . Coughlin , Commi ss ioner , New  York  
Depa rtme nt  of  Correcti onal  Servi ces , et  al . App. Div., 
Sup. Ct. N. Y., 3d Jud. Dept. Certiorari denied. Reported 
below: 142 App. Div. 2d 802, 530 N. Y. S. 2d 884.



ORDERS 1015

488 U. S. January 9, 1989

No. 88-5859. Johnso n  v . Unit ed  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 858 F. 2d 745.

No. 88-5860. Trotz  v . Unit ed  State s Dis trict  Court , 
West ern  Dis trict  of  Pennsylvania , et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 857 F. 2d 1466.

No. 88-5862. Lights ey  v . Kastner , Warden , et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 846 F. 2d 329.

No. 88-5865. Golden  v . Dugger , Secretary , Florida  De -
partm ent  of  Corrections . Sup. Ct. Fla. Certiorari denied. 
Reported below: 534 So. 2d 399.

No. 88-5867. Hacker  v . Miss ouri . Ct. App. Mo., Western 
Dist. Certiorari denied. Reported below: 755 S. W. 2d 603.

No. 88-5870. Buckley  v . United  State s . C. A. 1st Cir. 
Certiorari denied. Reported below: 847 F. 2d 991.

No. 88-5872. Walker  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 859 F. 2d 155.

No. 88-5873. Martinez  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 859 F. 2d 925.

No. 88-5875. Nesbi tt  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 852 F. 2d 1502.

No. 88-5876. Martinez  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 88-5877. Mabry  v . Muncy , Warden . C. A. 4th Cir. 
Certiorari denied. Reported below: 852 F. 2d 566.

No. 88-5879. Weiche rt  v . Swin son , Superi ntendent , Fed -
eral  Prison  Camp , Dulut h , et  al . C. A. 8th Cir. Certiorari 
denied. Reported below: 860 F. 2d 1085.

No. 88-5882. Tripati  v . United  State s . C. A. 10th Cir. 
Certiorari denied.

No. 88-5884. Barrat teau  v . Dugger , Secretary , Florida  
Depart ment  of  Corrections . C. A. 11th Cir. Certiorari de-
nied. Reported below: 853 F. 2d 929.

No. 88-5885. Cook  v . United  State s . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 851 F. 2d 361.
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No. 88-5886. Horton , aka  Davis  v . Unite d  State s . C. A. 
3d Cir. Certiorari denied. Reported below: 853 F. 2d 922.

No. 88-5888. Davis  v . Hoke , Superi ntende nt , Easter n  
Correct ional  Facilit y , Napanoch , New  York . C. A. 2d 
Cir. Certiorari denied.

No. 88-5896. Little  v . United  State s . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 854 F. 2d 1318.

No. 88-5903. Dean  v . United  State s . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 861 F. 2d 725.

No. 88-5904. Cook  v . United  State s . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 840 F. 2d 23.

No. 88-5905. Darouse  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 850 F. 2d 690.

No. 88-5907. Romero  v . United  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 856 F. 2d 1020.

No. 88-5911. Vilanova  et  al . v. United  State s . C. A. 1st 
Cir. Certiorari denied. Reported below: 851 F. 2d 1.

No. 88-5919. Thomps on  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 852 F. 2d 1291.

No. 88-5920. Burgest  v . Geari nger , Warden . C. A. 11th 
Cir. Certiorari denied.

No. 88-5923. Herna ndez -Molina  v . United  State s . C. A. 
5th Cir. Certiorari denied. Reported below: 853 F. 2d 288.

No. 88-5927. Coleman  v . Delawar e . C. A. 3d Cir. Cer-
tiorari denied.

No. 88-5928. Bonanno  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 852 F. 2d 434.

No. 88-5929. Gray  v . Unite d  State s . Ct. App. D. C. Cer-
tiorari denied.

No. 88-5930. Comerf ord  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 857 F. 2d 1323.

No. 88-5932. Hamdan  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 859 F. 2d 153.
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No. 88-5943. Marshburn  v . Unit ed  State s  Postal  Serv -
ice . C. A. Fed. Cir. Certiorari denied. Reported below: 864 
F. 2d 148.

No. 88-5948. Thiss en  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 857 F. 2d 1466.

No. 88-5951. Ellis  v . Kentucky  State  Board  of  Parole  
et  al . C. A. 6th Cir. Certiorari denied. Reported below: 856 
F. 2d 193.

No. 88-5955. Weic hert  v . Unite d  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 862 F. 2d 305.

No. 88-5968. Barker  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 837 F. 2d 1509.

No. 88-5973. Huggin s v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 859 F. 2d 918.

No. 88-5995. Muhammad  v . Johnso n  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 857 F. 2d 1463.

No. 88-5996. Koedatic h  v . New  Jerse y . Sup. Ct. N. J. 
Certiorari denied. Reported below: 112 N. J. 225, 548 A. 2d 939.

No. 88-5999. Gordon  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 861 F. 2d 266.

No. 88-6001. Smit h  v . Unite d  State s . Ct. App. D. C. 
Certiorari denied. Reported below: 545 A. 2d 1202.

No. 88-6002. Sanchez -Cebez as  v . Unite d  State s . C. A. 
11th Cir. Certiorari denied. Reported below: 858 F. 2d 744.

No. 88-6007. Bryant  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 857 F. 2d 1479.

No. 88-6011. Reinhardt  v . United  State s ; and
No. 88-6028. Hendricks  v . United  States . C. A. 9th Cir. 

Certiorari denied. Reported below: 860 F. 2d 1090.

No. 88-6016. Gurule  v . Kautzky , Executi ve  Direct or , 
Colorado  Departme nt  of  Corre ction s . C. A. 10th Cir. Cer-
tiorari denied.
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No. 88-6031. Feldman  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 856 F. 2d 199.

No. 88-6034. Garcia  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 851 F. 2d 361.

No. 88-6035. Hatcher  v . Jackson , Superi ntendent , New -
ark  House , et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 853 F. 2d 212.

No. 88-6047. Ismai l  v . United  State s . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 852 F. 2d 1287.

No. 88-6048. Hensl ey , aka  Hoskins  v . Kentucky . Sup. 
Ct. Ky. Certiorari denied.

No. 88-6086. Bowen  v . Jabe , Warden . C. A. 6th Cir. Cer-
tiorari denied.

No. 88-6092. Landry  v . Texas . Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 87-1796. Massinga  et  al . v . L. J. et  al . C. A. 4th Cir. 
Motion of National Association of Social Workers for leave to file 
a brief as amicus curiae granted. Certiorari denied. Reported 
below: 838 F. 2d 118.

No. 87-7192. Brow ning  v . Jabe , Warden . C. A. 6th Cir. 
Certiorari denied. Justice  White  would grant certiorari. Re-
ported below: 837 F. 2d 276.

No. 88-5459. Seymor e  v . Alabam a  et  al . C. A. 11th Cir. 
Certiorari denied. Justice  White  would grant certiorari. Re-
ported below: 846 F. 2d 1355.

No. 88-5565. Branch  v . United  States . C. A. 5th Cir. 
Certiorari denied. Justi ce  White  would grant certiorari. Re-
ported below: 850 F. 2d 1080.

No. 88-630. Alabama  v . Cox  et  al . Ct. Crim. App. Ala. 
Motions of Southern Christian Leadership Conference et al. and 
National District Attorneys Association, Inc., for leave to file briefs 
as amici curiae granted. Motion of respondent Cox for leave to 
proceed in forma pauperis granted. Certiorari denied. Justice  
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White  and Justice  Kennedy  would grant certiorari. Reported 
below: 531 So. 2d 71.

No. 88-733. Unite d  Artist s  Theatre  Circ uit , Inc ., et  al . 
v. Harkins  Amusement  Enter prise s , Inc ., et  al . C. A. 9th 
Cir. Motion of Columbia Pictures Industries et al. for leave 
to file a brief as amici curiae granted. Certiorari denied. Re-
ported below: 850 F. 2d 477.

No. 88-738. Spring  Branc h  Minin g  Co ., Inc ., et  al . v . 
Unite d  Mine  Workers  of  Amer ica  1950 Pensi on  Trust  and  
1950 Pensi on  Plan  et  al . C. A. 4th Cir. Certiorari denied. 
Justice  O’Connor  would grant certiorari. Reported below: 854 
F. 2d 37.

No. 88-785. Lease  Lights , Inc ., et  al . v . Public  Service  
Comp any  of  Oklahom a . C. A. 10th Cir. Motion of Alliance 
for Fair Competition for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 849 F. 2d 1330.

No. 88-786. Carroll  v . Moore . Sup. Ct. Neb. Motion of re-
spondent for leave to proceed in forma pauperis granted. Certio-
rari denied. Justice  White  and Justice  O’Connor  would grant 
certiorari. Reported below: 228 Neb. 561, 423 N. W. 2d 757.

No. 88-5271. Eaton  v . Louisi ana . Sup. Ct. La.;
No. 88-5600. Gillia rd  v . Scroggy , Commissi oner , Miss is -

sipp i Departm ent  of  Corrections , et  al . C. A. 5th Cir.;
No. 88-5670. Lonchar  v . Georgia . Sup. Ct. Ga.;
No. 88-5684. Nichols  v . Texas . Ct. Crim. App. Tex.;
No. 88-5751. Van  Cleave  v . Indiana . Sup. Ct. Ind.;
No. 88-5753. Mathenia  v . Miss ouri . Ct. App. Mo., East-

ern Dist.;
No. 88-5756. Munso n  v . Oklahom a . Ct. Crim. App. Okla.;
No. 88-5759. King  v . Lynaugh , Direct or , Texas  Depa rt -

ment  of  Corrections . C. A. 5th Cir.;
No. 88-5763. Silva  v . California . Sup. Ct. Cal.;
No. 88-5777. Siri pongs  v. Calif ornia . Sup. Ct. Cal.;
No. 88-5880. Singleton  v . Thig pen , Commi ss ioner , Ala -

bama  Departm ent  of  Corrections . C. A. 11th Cir.;
No. 88-5915. Stokes  v . Armontrout , Warden , et  al . 

C. A. 8th Cir.; and
No. 88-6042. Smit h  v . Miss ouri . Sup. Ct. Mo. Certiorari 

denied. Reported below: No. 88-5271, 524 So. 2d 1194; No. 88- 
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5600, 847 F. 2d 1141; No. 88-5670, 258 Ga. 447, 369 S. E. 2d 
749; No. 88-5684, 754 S. W. 2d 185; No. 88-5751, 517 N. E. 
2d 356; No. 88-5753, 752 S. W. 2d 873; No. 88-5756, 758 P. 2d 
324; No. 88-5759, 850 F. 2d 1055; No. 88-5763, 45 Cal. 3d 604, 
754 P. 2d 1070; No. 88-5777, 45 Cal. 3d 548, 754 P. 2d 1306; 
No. 88-5880, 847 F. 2d 668; No. 88-5915, 851 F. 2d 1085; No. 88- 
6042, 756 S. W. 2d 493.

Justice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 88-5755. Will iams  et  al . v . Ward  et  al . C. A. 2d 
Cir. Certiorari denied. Justice  Brennan  and Justi ce  Mar -
shall  would grant certiorari. Reported below: 845 F. 2d 374.

No. 88-5806. Neell ey  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 531 So. 2d 69.

Justi ce  Marshall , with whom Justice  Brennan  joins, 
dissenting.

Adhering to my view that the death penalty is in all circum-
stances cruel and unusual punishment forbidden by the Eighth and 
Fourteenth Amendments, see Gregg v. Georgia, 428 U. S. 153, 
231 (1976) (Marsh all , J., dissenting); Furman v. Georgia, 408 
U. S. 238, 314 (1972) (Marshall , J., concurring), I would grant 
the petition for certiorari and vacate the death sentence in this 
case. Even if I did not hold this view, I would grant the petition 
to determine the applicable standard for reviewing Brady viola-
tions in the sentencing phase of a capital trial.

I
Petitioner Judith Ann Neelley was convicted of the capital of-

fense of murder during a kidnaping. She did not deny that she 
had kidnaped and killed the victim. She testified, however, that 
she had acted at the direction and under the control of her hus-
band, Alvin Neelley, who, petitioner contended, had physically 
and sexually abused her. Petitioner claimed that she was will-
ing to do anything to avoid further abuse. A clinical psychologist 
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who had examined Neelley testified that she “‘probably fits the 
battered women’s syndrome to the most severe extent that [she 
had] seen.’” The psychologist noted that “‘Alvin’s mental state 
was substituted’” for petitioner’s so that she had “‘no intents 
of her own.’” Neelley v. State, 494 So. 2d 669, 681 (Ala. Crim. 
App. 1985).

To substantiate her defense further, petitioner’s attorney sought 
disclosure of evidence seized by investigators from her mobile 
home—in particular, several letters petitioner sent to her husband. 
These letters contained references to her husband’s “hypnotizing 
eyes” and the fact that petitioner had been hearing her husband’s 
voice by mental telepathy. One letter also contained the sugges-
tion that petitioner believed her letters might lead her husband to 
kill her. The prosecution denied that it had such letters and the 
trial court denied petitioner’s request. The jury subsequently im-
posed a sentence of life without parole. Although the trial judge 
found that petitioner “was substantially influenced by her hus-
band,” he overruled the jury and sentenced petitioner to death. 
Id., at 693.

After petitioner’s conviction and sentence were affirmed on di-
rect appeal, Ex parte Neelley, 494 So. 2d 697 (1986), her attorney 
learned that the investigator who had seized the letters did not 
deliver them to the appropriate law enforcement officials. Peti-
tioner then filed a motion for relief from conviction and sentence, 
contending, inter alia, that the State’s failure to disclose the 
seized evidence violated her due process rights. As a prelimi-
nary matter, a state court found that the investigator’s failure to 
disclose the letters could be imputed to the prosecutor. Brief in 
Opposition 10. After reviewing the letters, however, the court 
concluded that “‘there is no reasonable probability that any of 
the evidence would have altered either the guilt or punishment 
stage of petitioner’s trial.’” Ibid.

II
“It is well settled that the Government has the obligation to 

turn over evidence in its possession that is both favorable to the 
accused and material to guilt or punishment.” Pennsylvania v. 
Ritchie, 480 U. S. 39, 57 (1987). This Court has determined that, 
for Brady violations during the guilt phase of a trial, Brady v. 
Maryland, 373 U. S. 83 (1963), materiality turns on whether there 
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is a reasonable probability that the evidence might have affected 
the outcome of the trial, such that, “had the evidence been dis-
closed to the defense, the result of the proceeding would have 
been different.” Ritchie, supra, at 57; see also United States v. 
Bagley, 473 U. S. 667, 674-678 (1985). Here, the state court sim-
ply assumed that this same standard of materiality is appropriate 
for suppression of evidence at the sentencing phase of a capital 
trial.

I am not so sure. The nondisclosure of evidence favorable to a 
capital defendant at the sentencing phase not only raises serious 
due process concerns, but also implicates the defendant’s right 
under the Eighth and Fourteenth Amendments to present miti-
gating evidence before the sentencer. Given our heightened con-
cern for reliability and individualized sentencing in the capital con-
text, we have held that a defendant has a right to admit all 
relevant mitigating evidence. See, e. g., Eddings v. Oklahoma, 
455 U. S. 104, 110-112 (1982); Lockett v. Ohio, 438 U. S. 586, 
604-605 (1978) (plurality opinion). Applying the outcome-focused 
reasonable probability standard to information withheld during 
the sentencing phase of a capital trial poses a serious threat to 
that right. In the instant case, petitioner’s letters were directly 
relevant to her primary mitigation claim that she had acted under 
her husband’s influence. Her right to introduce those letters into 
evidence was guaranteed by the Eighth and Fourteenth Amend-
ments, independent of any due process claim she might have oth-
erwise had.

In my view, the standard for reviewing Brady violations in the 
sentencing phase of a capital trial is an important and recurring 
issue that warrants the Court’s attention. See Brown v. Chaney, 
469 U. S. 1090, 1096 (1984) (Burger, C. J., dissenting from denial 
of certiorari).

Ill
A final comment is necessary. Petitioner’s counsel before this 

Court wrote three terse sentences describing the reasons why we 
should grant certiorari. He merely asserted a Brady violation 
without discussing the relevant law or analyzing the facts of this 
case. Such brevity—unconscionable in a capital case—raises a se-
rious question as to whether petitioner has received effective as-
sistance of counsel. I dissent.
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Rehearing Denied
No. 87-1921. Wins low  et  ux . v . Will iams  et  al ., ante, 

p. 820;
No. 87-1961. Town  of  Hunti ngton , New  York , et  al . v . 

Huntington  Branc h , Nation al  Assoc iation  for  the  Ad -
vancement  of  Colored  People , et  al ., ante, p. 15;

No. 87-2128. Chaire s  v . Unite d  States  Departm ent  of  
Hous ing  and  Urban  Develop ment  et  al ., ante, p. 829;

No. 87-6947. Miner  v . New  York  State  Departme nt  of  
Correct ional  Service s , ante, p. 941;

No. 87-7189. Wohlford  et  ux . v. Unite d  States  Depa rt -
ment  of  Agriculture  et  al ., ante, p. 941;

No. 87-7284. Martin  v . Morris , ante, p. 924;
No. 88-296. Shostak  v . Federal  Energy  Regulatory  

Commis sion , ante, p. 942;
No. 88-418. Shank s et  al . v . Este s Park  Bank , ante, 

p. 927;
No. 88-445. Broad  et  ux . v . Conwa y  et  al ., ante, p. 927;
No. 88-474. Neville  v . Mollen , Presi ding  Justi ce , Appe l -

late  Divis ion , Supreme  Court  of  New  York , Second  Judi -
cial  Depa rtme nt , et  al . , ante, p. 943;

No. 88-5252. Turner  v . United  States  Postal  Service , 
ante, p. 969;

No. 88-5347. Patil lo  v . Georgia , ante, p. 948;
No. 88-5400. In  re  Radvan -Ziem nowi cz , ante, p. 923;
No. 88-5439. Ikeni  v . Califor nia  Superior  Court  of  

Fres no  County  et  al ., ante, p. 920;
No. 88-5446. Cole  v . Miss iss ipp i, ante, p. 934;
No. 88-5451. Thomps on  v . Southeaster n  Toyota  Dist rib -

utors , Inc ., et  al ., ante, p. 931;
No. 88-5452. May  v . Warner  Amex  Cable  Communi ca -

tions , ante, p. 931;
No. 88-5461. Campbell  v . Kincheloe , Superi ntendent , 

Washington  State  Penit enti ary , ante, p. 948;
No. 88-5462. Krish nan  v . Depart ment  of  the  Air  Force , 

ante, p. 957;
No. 88-5497. Flemi ng  v . Deak  et  al ., ante, p. 945;
No. 88-5507. Brads haw  v . Zoologi cal  Societ y  of  San  

Diego , ante, p. 945;
No. 88-5511. Bigg  v . Office  of  Person nel  Managem ent , 

ante, p. 932;
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No. 88-5549. Martin  v . C. Itoh  & Co. (Amer ica ), Inc ., 
et  al ., ante, p. 951;

No. 88-5592. Drabick  v . Drabick , ante, p. 958;
No. 88-5642. Rowe  v . Departme nt  of  the  Army , ante, 

p. 951;
No. 88-5643. Rowe  v . Department  of  the  Army , ante, 

p. 951; and
No. 88-5677. Martin  v . Zook  et  al ., ante, p. 972. Petitions 

for rehearing denied.

No. 88-416. Benson  v . Bearb  et  al ., ante, p. 926. Motion 
of petitioner to defer consideration of petition for rehearing de-
nied. Petition for rehearing denied.

Janua ry  17, 1989
Affirmed on Appeal

No. 87-1818. Badham  et  al . v . Eu , Secreta ry  of  State  of  
Calif ornia , et  al . Affirmed on appeal from D. C. N. D. Cal. 
The  Chief  Justi ce , Justice  Stevens , and Justice  Kenned y  
would note probable jurisdiction and set case for oral argument. 
Reported below: 694 F. Supp. 664.

Appeals Dismissed
No. 88-806. Merli no  Enterpri ses , Inc . v . Thompson , Ad -

minis trat or  of  the  Esta te  of  Sousa . Appeal from Sup. Ct. 
Conn, dismissed for want of substantial federal question. The  
Chief  Justi ce  would note probable jurisdiction and set case for 
oral argument. Reported below: 208 Conn. 656, 545 A. 2d 1094.

No. 88-809. Davis  et  ux . v . De Chiaro  Limi ted  Partne r -
ship  et  AL. Appeal from Ct. Sp. App. Md. dismissed for want 
of jurisdiction. Reported below: 74 Md. App. 727.

No. 88-836. Asam  v . Shapiro  et  al . Appeal from C. A. 
Uth Cir. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 858 F. 2d 744.

No. 88-838. Niev es  v . Marina  Gardens  No . 1, Inc . Ap-
peal from Ct. App. Cal., 1st App. Dist., dismissed for want of ju-
risdiction. Treating the papers whereon the appeal was taken as 
a petition for writ of certiorari, certiorari denied.
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No. 88-5910. Tallman  v . Kelley . Appeal from C. A. 8th 
Cir. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied.

No. 88-5959. Will iams  v . Planned  Parentho od  Ass ocia -
tion  of  the  Atlanta  Area , Inc ., et  al . Appeal from C. A. 
11th Cir. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 859 F. 2d 926.

No. 88-5816. Frigar d  v . Regents  of  the  Univers ity  of  
Calif ornia  et  al . Appeal from Ct. App. Cal., 2d App. Dist., 
dismissed for want of substantial federal question.

Certiorari Granted—Vacated and Remanded
No. 87-42. Clif t  v . Intern atio nal  Union , Unite d  Auto -

mobil e , Aeros pace  & Agricultural  Imple ment  Workers  of  
Amer ica  (UAW) et  al . C. A. 7th Cir. Certiorari granted, 
judgment vacated, and case remanded for further consideration 
in light of Reed v. United Transportation Union, ante, p. 319. 
Reported below: 818 F. 2d 623.

No. 87-1456. Internat ional  Union  of  Operat ing  Engi -
neers  Local  660 v. Hester  et  al . C. A. 11th Cir. Certiorari 
granted, judgment vacated, and case remanded for further con-
sideration in light of Reed v. United Transportation Union, ante, 
p. 319. Reported below: 818 F. 2d 1537 and 830 F. 2d 172.

No. 88-349. Federal  Labor  Relat ions  Autho rit y v . 
Unite d  State s  Departme nt  of  Agriculture  et  al . C. A. 
8th Cir. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of the “routine uses” 
published at 53 Fed. Reg. 39629 (1988) (Department of Agricul-
ture) and 53 Fed. Reg. 44513 (1988) (Defense Mapping Agency). 
Reported below: 836 F. 2d 1139.

No. 88-5938. Sanders  v . Clarke , Warden , et  al . C. A. 
8th Cir. Motion of petitioner for leave to proceed in forma pau-
peris granted. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of Penson v. Ohio, 
ante, p. 75. Reported below: 856 F. 2d 1134.
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Miscellaneous Orders
No. A-471. Darli ngton  v . Unite d  State s . Application for 

stay, addressed to Justice  Brennan  and referred to the Court, 
denied.

No. A-542 (88-6166). Allridg e v . Texas . Application for 
further stay of issuance of the mandate of the Court of Crimi-
nal Appeals of Texas, presented to Justice  White , and by him 
referred to the Court, denied. Justice  Brennan  and Justi ce  
Marsh all  would grant the application.

No. D-752. In  re  Dis barment  of  Albin . It is ordered that 
Perry Sanford Albin, of Newman, Ill., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-753. In  re  Disbarm ent  of  Reaves . It is ordered 
that Frank Reaves, Jr., of Lexington, Ky., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-754. In  re  Dis barment  of  Hartm an . It is ordered 
that Richard Hartman, of Greenwich, Conn., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-755. In  re  Dis barment  of  Mc Kay . It is ordered that 
Ronald J. McKay, of McKeesport, Pa., be suspended from the prac-
tice of law in this Court and that a rule issue, returnable within 
40 days, requiring him to show cause why he should not be dis-
barred from the practice of law in this Court.

No. D-756. In  re  Dis barment  of  Mc Clurki n . It is ordered 
that Patrick Clark McClurkin, of Chicago, Ill., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-757. In  re  Dis barment  of  Sacco . It is ordered that 
Anthony Joseph Sacco, of Timonium, Md., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
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within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-758. In  re  Dis barment  of  Silve rman . It is ordered 
that Mark A. Silverman, of Selden, N. Y., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-759. In  re  Disb arment  of  Hartma nn . It is ordered 
that Robert Thomas Hartmann, of Middletown, N. Y., be sus-
pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. 87-6571. Graham  v . Connor  et  al . C. A. 4th Cir. [Cer-
tiorari granted, ante, p. 816.] Motion of respondents and North 
Carolina to permit North Carolina to participate in oral argument 
as amicus curiae and for divided argument denied.

No. 88-293. Communit y  for  Creati ve  Non -Violenc e  et  al . 
v. Reid . C. A. D. C. Cir. [Certiorari granted, ante, p. 940.] 
Motion of the Solicitor General for leave to participate in oral ar-
gument as amicus curiae and for divided argument granted.

No. 88-305. South  Carolina  v . Gathers . Sup. Ct. S. C. 
[Certiorari granted, ante, p. 888.] Motion of Center for Civil 
Rights et al. for leave to file a brief as amici curiae granted.

No. 88-357. Maleng , King  County  Pros ecut ing  Attor -
ney , et  al . v. Cook . C. A. 9th Cir. [Certiorari granted, ante, 
p. 941.] Motion of William L. Williams, Esq., to permit John M. 
Jones, Esq., to present oral argument pro hac vice denied.

No. 88-396. Coloni al  Americ an  Life  Insurance  Co . v . 
Commiss ioner  of  Internal  Revenu e . C. A. 5th Cir. [Cer-
tiorari granted, ante, p. 980.] Motion of petitioner to dispense 
with printing the joint appendix granted.

No. 88-616. Bow en , Secret ary  of  Health  and  Human  
Servi ces  v . Hudson . C. A. 11th Cir. [Certiorari granted, 
ante, p. 980.] Motion of the Solicitor General to dispense with 
printing the joint appendix granted.
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No. 88-688. Peat  Marwick  Main  & Co. v. Superi or  Court  
of  Califo rnia , County  of  Contra  Costa , et  al . Ct. App. 
Cal., 1st App. Dist. Joint motion of the parties to defer consid-
eration of the petition for writ of certiorari granted.

No. 88-5906. Kokkonen  v . Democ ratic  National  Commit -
tee  Chair man  et  al . C. A. 4th Cir. Motion of petitioner for 
leave to proceed in forma pauperis denied. Petitioner is allowed 
until February 7, 1989, within which to pay the docketing fee re-
quired by Rule 45(a) and to submit a petition in compliance with 
Rule 33 of the Rules of this Court.

Justice  Brennan , Justice  Marsh all , and Justi ce  Black - 
mun , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 88-5994. Vamos  v . Unit ed  State s . C. A. 2d Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied. 
Petitioner is allowed until February 7, 1989, within which to pay 
the docketing fee required by Rule 45(a) and to submit a petition 
in compliance with Rule 33 of the Rules of this Court.

Justice  Brennan , Justice  Marsh all , and Justice  Ste -
vens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 88-6062. Wrenn  v . Bow en , Secreta ry  of  Health  and  
Human  Servic es . C. A. 2d Cir. Motion of petitioner for leave 
to proceed in forma pauperis denied. Petitioner is allowed until 
February 7, 1989, within which to pay the docketing fee required 
by Rule 45(a) and to submit a petition in compliance with Rule 33 
of the Rules of this Court.

Justice  Brennan  and Justice  Marshall , dissenting.
For the reasons expressed in Brown v. Herald Co., 464 U. S. 

928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.
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No. 88-6142. In  re  Grif fin . Petition for writ of habeas cor-
pus denied.

Certiorari Granted
No. 88-608. Indep ende nt  Federat ion  of  Fligh t  Atte n -

dants  v. Zipe s  et  al . C. A. 7th Cir. Certiorari granted. Re-
ported below: 846 F. 2d 434.

Certiorari Denied. (See also Nos. 88-836, 88-838, 88-5910, and 
88-5959, supra.)

No. 88-472. Biberf eld  et  al . v . Unite d  State s . C. A. 3d 
Cir. Certiorari denied. Reported below: 853 F. 2d 921.

No. 88-491. Citizens  for  John  W. Moore  Party  et  al . v . 
Board  of  Elec tion  Commi ss ioners  of  the  City  of  Chicago  
et  al . C. A. 7th Cir. Certiorari denied. Reported below: 845 
F. 2d 144.

No. 88-530. Saldana  v . New  York . C. A. 2d Cir. Certio-
rari denied. Reported below: 850 F. 2d 117.

No. 88-532. Asher  v . United  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 854 F. 2d 1483.

No. 88-653. Wells  et  al . v . Unite d  State s . C. A. D. C. 
Cir. Certiorari denied. Reported below: 271 U. S. App. D. C. 
244, 851 F. 2d 1471.

No. 88-654. Joshi  v . Florida  State  Univers ity  Health  
Center  et  al . C. A. 11th Cir. Certiorari denied. Reported 
below: 845 F. 2d 1030.

No. 88-703. Celote x  Corp , et  al . v . Smit h  Land  & Im-
prove ment  Corp . C. A. 3d Cir. Certiorari denied. Reported 
below: 851 F. 2d 86.

No. 88-730. Forest  Hills  Early  Learni ng  Center , Inc ., 
et  al . v. Jackson , Direct or , Departm ent  of  Social  Serv -
ices  of  Virginia , et  al .; and

No. 88-932. Jackson , Direct or , Department  of  Social  
Service s  of  Virgi nia , et  al . v . Forest  Hills  Early  Learn -
ing  Cente r , Inc ., et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 846 F. 2d 260.
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No. 88-758. Mc Dowell  v . Dynami cs  Corporat ion  of  Amer -
ica . C. A. 6th Cir. Certiorari denied. Reported below: 850 F. 
2d 692.

No. 88-812. Hernandez  v . Dianella  Shipp ing  Corp , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 841 F. 2d 582 
and 848 F. 2d 498.

No. 88-815. Central  Columbi a  School  Dis trict  et  al . v . 
Polk  et  ux . C. A. 3d Cir. Certiorari denied. Reported 
below: 853 F. 2d 171.

No. 88-818. Mirabile  et  al . v . Wright  et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 860 F. 2d 1083.

No. 88-819. Elder  et  al . v . Calif ornia . Ct. App. Cal., 
5th App. Dist. Certiorari denied. Reported below: 201 Cal. 
App. 3d 1061, 247 Cal. Rptr. 647.

No. 88-823. Pitts  v . Turner  & Boiss eau , Charte red , 
et  al . C. A. 10th Cir. Certiorari denied. Reported below: 850 
F. 2d 650.

No. 88-825. Liggett  Group , Inc ., et  al . v . Publi c  Citi zen  
et  al . C. A. 1st Cir. Certiorari denied. Reported below: 858 
F. 2d 775.

No. 88-826. Kelsey  et  al . v . Muskin  Inc . et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 848 F. 2d 39.

No. 88-829. King  et  ux . v . Hilton -Davis , aka  Hilton - 
Davis  Chemica l  Co . C. A. 3d Cir. Certiorari denied. Re-
ported below: 855 F. 2d 1047.

No. 88-832. Warren  v . Connectic ut . App. Ct. Conn. 
Certiorari denied. Reported below: 14 Conn. App. 688, 544 A. 
2d 209.

No. 88-837. Mulvehil l  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 531 So. 2d 69.

No. 88-842. Winstead  et  al . v . Indiana  Insu ranc e Co . 
C. A. 7th Cir. Certiorari denied. Reported below: 855 F. 2d 
430.

No. 88-864. Stout  et  ux . v . A. M. Sunrise  Cons truc tion  
Co., Inc ., et  al . Ct. App. Ind. Certiorari denied. Reported 
below: 505 N. E. 2d 500.
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No. 88-894. Reardon  et  al . v . Mill er , Judge , Superi or  
Court  of  New  Jersey , Chancer y  Divis ion , Camden  County , 
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 849 
F. 2d 602.

No. 88-908. Turks  v . Unite d States  Postal  Servi ce . 
C. A. Fed. Cir. Certiorari denied. Reported below: 838 F. 
2d 1222.

No. 88-944. Barrow  v . Harris on  et  al . C. A. 11th Cir. 
Certiorari denied.

No. 88-951. Will ner  v. Univers ity  of  Kansas ; and Will - 
ner  v. Budig  et  al . C. A. 10th Cir. Certiorari denied. Re-
ported below: 848 F. 2d 1023 (first case); 848 F. 2d 1032 (second 
case).

No. 88-959. Rios v . Unite d  State s . C. A. 6th Cir. Certio-
rari denied. Reported below: 842 F. 2d 868.

No. 88-969. Lombardo  v . Unit ed  State s . C. A. Sth Cir. 
Certiorari denied. Reported below: 859 F. 2d 1328.

No. 88-973. Souther n  India na  Gas  & Electric  Co . v . Na -
tional  Labor  Relat ions  Board . C. A. 7th Cir. Certiorari 
denied. Reported below: 853 F. 2d 580.

No. 88-996. Fenn  v . Connecticut . App. Ct. Conn. Cer-
tiorari denied. Reported below: 16 Conn. App. 318, 547 A. 2d 
576.

No. 88-5180. Plazi nich  v . Lynaugh , Direct or , Texas  De -
partm ent  of  Correc tions . C. A. 5th Cir. Certiorari denied. 
Reported below: 843 F. 2d 836.

No. 88-5421. Newton  v . United  State s . C. A. 8th Cir. 
Certiorari denied.

No. 88-5486. Anderson  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 851 F. 2d 727.

No. 88-5557. Anglin  v . News ome , Superi ntendent , Geor -
gia  State  Prison , et  al . C. A. 11th Cir. Certiorari denied. 
Reported below: 853 F. 2d 930.

No. 88-5561. Gilmore  v . Direct or , Office  of  Worker s ’ 
Compens ation  Programs , Unite d State s Department  of  
Labor . C. A. D. C. Cir. Certiorari denied.
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No. 88-5629. Andrews  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 850 F. 2d 1557.

No. 88-5639. Armas  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 855 F. 2d 862.

No. 88-5745. Slabaugh  v . United  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 852 F. 2d 1081.

No. 88-5883. Doud  v . Wis cons in . Ct. App. Wis. Certiorari 
denied. Reported below: 145 Wis. 2d 903, 428 N. W. 2d 646.

No. 88-5889. Maddux  v . Texas . Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 757 S. W. 2d 737.

No. 88-5891. Rayborn  v . Scully , Superi ntendent , Green  
Haven  Correcti onal  Facilit y , et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 858 F. 2d 84.

No. 88-5893. Golde n  v . Golden . Super. Ct. N. J., App. Div. 
Certiorari denied.

No. 88-5901. Lee  v . Dutton , Warden , et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 856 F. 2d 194.

No. 88-5902. Jenki ns  v . New  Jerse y . Super. Ct. N. J., 
App. Div. Certiorari denied. Reported below: 221 N. J. Super. 
286, 534 A. 2d 421.

No. 88-5912. Roden  v . Moore  et  al . C. A. 8th Cir. Cer-
tiorari denied.

No. 88-5931. Kendall  v . Willi ams , Warden . Sup. Ct. Va. 
Certiorari denied.

No. 88-5933. Lamberth  v . Muncy , Warden , et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 849 F. 2d 605.

No. 88-5934. Feagin  v . Lynaugh , Direct or , Texas  De -
partm ent  of  Corrections . C. A. 5th Cir. Certiorari denied.

No. 88-5936. Davis  v . City  of  Tucson . C. A. 9th Cir. 
Certiorari denied. Reported below: 857 F. 2d 1477.

No. 88-5940. Mc Cabe  v . Sandness . C. A. 10th Cir. Cer-
tiorari denied.
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No. 88-5941. Stubbl efi eld  v . Wilken son  et  al . C. A. 
8th Cir. Certiorari denied.

No. 88-5942. Robertson  v . City  of  Eunice , New  Mexic o . 
Ct. App. N. M. Certiorari denied.

No. 88-5945. Siman onok  v . Randle  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 846 F. 2d 753.

No. 88-5946. Pease  v . Monta na . Sup. Ct. Mont. Certio-
rari denied. Reported below: 233 Mont. 65, 758 P. 2d 764.

No. 88-5950. Brennan  v . Brennan  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 860 F. 2d 1078.

No. 88-5967. Mc Donald  v . Sullivan , Warden . C. A. 10th 
Cir. Certiorari denied.

No. 88-5991. Forbes  v . United  State s . C. A. 8th Cir. 
Certiorari denied.

No. 88-5997. Wakefiel d  v . Beyer  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 88-6023. Roberson  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 859 F. 2d 919.

No. 88-6024. Turner  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 859 F. 2d 923.

No. 88-6039. Oakey  v . Unite d  State s . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 853 F. 2d 551.

No. 88-6069. Vattle  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 861 F. 2d 725.

No. 88-6070. Will oughby  v . Unite d  States ; and
No. 88-6088. Priole au  v . United  State s . C. A. 2d Cir. 

Certiorari denied. Reported below: 860 F. 2d 15.
No. 88-6076. Gill iard  v . United  State s . C. A. 1st Cir. 

Certiorari denied. Reported below: 847 F. 2d 21.
No. 88-6083. Crum  v . United  State s . C. A. 9th Cir. Cer-

tiorari denied. Reported below: 855 F. 2d 863.
No. 88-6094. Fraley  v . United  State s . C. A. 5th Cir. 

Certiorari denied. Reported below: 858 F. 2d 230.
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No. 88-6097. Vasquez  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 858 F. 2d 1387.

No. 87-1914. Arn , Superi ntende nt , Ohio  Reforma tory  
for  Women  v . Green . C. A. 6th Cir. Motion of respondent for 
leave to proceed in forma pauperis granted. Certiorari denied. 
Reported below: 839 F. 2d 300.

No. 88-834. Connec ticu t  v . Plourde . Sup. Ct. Conn. Mo-
tion of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 208 Conn. 455, 545 A. 2d 1071.

No. 88-914. Califor nia  v . Radke . Ct. App. Cal., 4th App. 
Dist. Motion of respondent for leave to proceed in forma paupe-
ris granted. Certiorari denied.

No. 87-6895. Gardner  v . Texas . Ct. Crim. App. Tex.;
No. 88-5723. Wright  v . Tenness ee . Sup. Ct. Tenn.;
No. 88-5733. Lucky  v . Califo rnia . Sup. Ct. Cal.;
No. 88-5868. Belmont es  v . California . Sup. Ct. Cal.;
No. 88-5881. Bundy  v . Dugger , Secretary , Florida  De -

partm ent  of  Corrections . C. A. 11th Cir.;
No. 88-5899. Davis  v . Ohio . Sup. Ct. Ohio;
No. 88-5908. Robbins  v . Calif ornia . Sup. Ct. Cal.; and
No. 88-5924. Babbitt  v . Calif ornia . Sup. Ct. Cal. Cer-

tiorari denied. Reported below: No. 87-6895, 733 S. W. 2d 195; 
No. 88-5723, 756 S. W. 2d 669; No. 88-5733, 45 Cal. 3d 259, 
753 P. 2d 1052; No. 88-5868, 45 Cal. 3d 744, 755 P. 2d 310; 
No. 88-5881, 850 F. 2d 1402; No. 88-5899, 38 Ohio St. 3d 361, 
528 N. E. 2d 925; No. 88-5908, 45 Cal. 3d 867, 755 P. 2d 355; 
No. 88-5924, 45 Cal. 3d 660, 755 P. 2d 253.

Just ice  Brennan  and Justice  Marsh all , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg n . Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 88-639. Parungao  v . Goerg , as  Trust ee  in  Bank -
ruptc y  for  the  Estate  of  Kaussen . C. A. 11th Cir. Motion 
of Bruno M. Kubler for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 844 F. 2d 1562.
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No. 88-811. Busi ness  Comp uter  Corp , et  al . v . U. S. Ro -
botics , Inc ., et  al . C. A. Fed. Cir. Motion of respondent 
U. S. Robotics, Inc., for attorney’s fees and costs denied. Cer-
tiorari denied. Reported below: 856 F. 2d 202.

No. 88-824. Coleman  v . United  State s . Ct. Mil. App. 
Certiorari denied. Justice  Brennan  and Just ice  Marshall  
would grant certiorari. Reported below: 26 M. J. 451.

No. 88-941. Crawf ord  Painting  & Drywall  Co . v . J. W. 
Bateson , Inc . C. A. 5th Cir. Motion of Associated Specialty 
Contractors, Inc., et al. for leave to file a brief as amici curiae 
granted. Certiorari denied. Reported below: 857 F. 2d 981.

Rehearing Denied
No. 88-609. Polyak  v . Buford  Evans  & Sons , ante, p. 962;
No. 88-5125. Trip ati  v . Henman , Warden , ante, p. 982; and
No. 88-5230. Caldwel l  v . Bureau  of  Federal  Pris ons , 

ante, p. 895. Petitions for rehearing denied.

January  23, 1989
Appeals Dismissed

No. 87-1613. Public  Service  Comp any  of  New  Hamps hire  
v. New  Hampshi re . Appeal from Sup. Ct. N. H. Motions of 
Official Committee of Equity Security Holders of Public Service 
Company of New Hampshire and Official Committee of Unsecured 
Creditors of Public Service Company of New Hampshire for leave 
to file briefs as amici curiae granted. Appeal dismissed for want 
of properly presented federal question. Reported below: 130 
N. H. 265, 539 A. 2d 263.

No. 88-130. Wester n  Union  Corp . v . Indiana  Departm ent  
of  Revenue . Appeal from Ct. App. Ind. dismissed for want of 
substantial federal question. Reported below: 511 N. E. 2d 481.

No. 88-898. Cohen  et  al . v . Pennsyl vania . Appeal from 
Super. Ct. Pa. dismissed for want of substantial federal question. 
Reported below: 371 Pa. Super. 558, 538 A. 2d 582.

No. 88-893. Walker  et  al . v . Valle y  Nation al  Bank  of  
Des  Moines , Iowa , Admini st rat or  of  the  Esta te  of  Walker , 
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ET AL. Appeal from Ct. App. Iowa dismissed for want of juris-
diction. Reported below: 432 N. W. 2d 167.

No. 88-5054. Sulli van  v . Sullivan . Appeal from Sup. 
Ct. Tex. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied.

No. 88-6040. Mc Cabe  v . Dias  et  al . Appeal from Ct. App. 
Cal., 1st App. Dist., dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition for writ 
of certiorari, certiorari denied.
Certiorari Granted—Vacated and Remanded

No. 87-1384. Thomas  v . Shipka . C. A. 6th Cir. Certiorari 
granted, judgment vacated, and case remanded for further consid-
eration in light of Owens v. Okure, ante, p. 235. Reported below: 
829 F. 2d 570.

No. 88-550. Unite d  State s  v . Chave z -Sanche z . C. A. 9th 
Cir. Certiorari granted, judgment vacated, and case remanded 
for further consideration in light of Mistretta v. United States, 
ante, p. 361. Reported below: 857 F. 2d 1245.
Miscellaneous Orders

No.--------- . Calpin  v. Carls on  et  al . Motion to direct
the Clerk to file petition for writ of certiorari out of time denied.

No.---------- . Kirkp atri ck  v . California . Motion for leave
to proceed in forma pauperis without an affidavit of indigency ex-
ecuted by petitioner granted.

No. A-568 (88-287). Times  Mirror  Co . et  al . v . Doe . Ct. 
App. Cal., 4th App. Dist. Application to stay proceedings in the 
Superior Court of California, County of San Diego, presented to 
Just ice  O’Conno r , and by her referred to the Court, denied. 
Justice  Stevens  took no part in the consideration or decision 
of this application.

No. A-580. Bundy  v . Dugger , Secretary , Florida  De -
partm ent  of  Corrections ;

No. A-585. Bundy  v . Flori da ; and
No. A-586. Bundy  v . Dugger , Secretary , Florida  De -

partm ent  of  Corrections . Applications for stay of execution 
of sentence of death, presented to Justice  Kennedy , and by him 
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referred to the Court, denied. Justice  Blackm un  would grant 
the applications for stay in Nos. A-580 and A-586. Justice  Ste -
vens  would grant the application for stay in No. A-580.

Justice  Brennan , with whom Justice  Marsh all  joins, 
dissenting.

Adhering to my view that the death penalty is in all circum-
stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227 (1976), I would grant the applications for stay of execution.

Even were I not of the foregoing view, I would grant applica-
tion Nos. A-580 and A-586 pending the filing of a petition for cer-
tiorari, which I would hold for our decision in Dugger v. Adams, 
No. 87-121, cert, granted, 485 U. S. 933 (1988).

In Caldwell v. Mississippi, 472 U. S. 320, 328-329 (1985), we 
held that “it is constitutionally impermissible to rest a death sen-
tence on a determination made by a sentencer who has been led to 
believe that the responsibility for determining the appropriateness 
of the defendant’s death rests elsewhere.” Adams and numerous 
cases that have been held for it raise the question whether the 
rationale of Caldwell applies to statements made by prosecutors 
and judges to the effect that the jury’s sentence is merely ad-
visory and that the judge remains responsible for the sentence 
ultimately imposed. See, e. g., Preston v. Florida, No. A-216; 
Ford v. Dugger, No. 88-5582; Spisak v. Ohio, No. 88-5169; Gross-
man v. Florida, No. 88-5136; Harich v. Dugger, No. 88-5216. 
In Florida cases, the notion that the jury’s sentence is merely “ad-
visory” appears to be at odds with that State’s settled law that 
the jury determination must be given “great weight” and may be 
overturned by the judge only when the facts are “so clear and con-
vincing that virtually no reasonable person could differ.” Tedder 
v. State, 322 So. 2d 908, 910 (Fla. 1975).

In the present action, the jurors were repeatedly informed 
throughout voir dire and the sentencing instructions that their role 
was to “render an advisory opinion only, just that, an opinion,” or 
“just a sort of recommendation, so to speak, from the jury as to 
what penalty ought to be imposed,” and that “[t]he law places the 
awesome burden upon the judge to decide what final disposition is 
made or penalty is imposed in a capital case.” Unlike the situa-
tion we faced recently in Daugherty v. Florida, ante, p. 936, these 
were not merely two isolated comments of the prosecutor, but 
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rather repeated instructions by both the prosecutor and the trial 
judge. We have not yet decided that such comments amount to a 
violation of Caldwell n . Mississippi, but we have held several 
other cases—whose facts are virtually identical to these—pending 
our decision in Dugger n . Adams. I see no principled basis for 
refusing to do so here.

Nor should there be any procedural objection to such a course. 
In No. A-580, at least, the State has failed to raise any objec-
tion, either on the grounds of exhaustion or abuse of the writ. 
Because the State made no procedural objections in either the Dis-
trict Court or the Court of Appeals, any such claims should be 
considered waived. Cf. Jenkins v. Anderson, 447 U. S. 231, 234, 
n. 1 (1980). The District Court’s boilerplate sentence holding all 
four of the claims applicant Bundy presented to it to constitute 
abuse of the writ should not change that conclusion, especially as 
the State subsequently failed to raise that defense in this Court.

No. D-740. In  re  Dis barment  of  Smith . Disbarment en-
tered. [For earlier order herein, see ante, p. 938.]

No. D-741. In  re  Dis barment  of  Weinberg . Disbarment 
entered. [For earlier order herein, see ante, p. 952.]

No. D-760. In  re  Dis barment  of  Wallis . It is ordered 
that Grace M. Wallis, of Mill Bay, British Columbia, Canada, be 
suspended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring her to show cause why 
she should not be disbarred from the practice of law in this Court.

No. D-761. In  re  Dis barment  of  Graham . It is ordered 
that Frederick Townley Graham, of San Rafael, Cal., be sus-
pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-762. In  re  Dis barment  of  Kotzker . It is ordered 
that Michael Steven Kotzker, of Los Angeles, Cal., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-763. In  re  Dis barment  of  Gridl ey . It is ordered 
that John N. Gridley III, of Sioux Falls, S. D., be suspended from 
the practice of law in this Court and that a rule issue, returnable 



ORDERS 1039

488 U. S. January 23, 1989

within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-764. In  re  Dis barment  of  Smith . It is ordered that 
Thomas Pryor Smith, of Detroit, Mich., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-765. In  re  Disb arment  of  Douglas . It is ordered 
that Randall R. Douglas, of Phoenix, Ariz., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 87-1207. Will  v . Michigan  Departme nt  of  State  Po -
lice  et  al . Sup. Ct. Mich. [Certiorari granted, 485 U. S. 1005.] 
Motion of respondents for leave to file a supplemental brief after 
argument granted.

No. 87-1661. ASARCO Inc . et  al . v . Kadish  et  al . Sup. 
Ct. Ariz. [Certiorari granted, ante, p. 887.] Motion of the Solic-
itor General for leave to participate in oral argument as amicus 
curiae and for divided argument granted. Justice  O’Connor  
took no part in the consideration or decision of this motion.

No. 88-305. South  Caroli na  v . Gathe rs . Sup. Ct. S. C. 
[Certiorari granted, ante, p. 888.] Motion of Washington Legal 
Foundation et al. for leave to file a brief as amici curiae granted.

No. 88-449. Healy  et  al . v . The  Beer  Inst it ute  et  al . ; and
No. 88-513. Wine  & Spir its  Wholes alers  of  Connecticut , 

Inc . v. The  Beer  Instit ute  et  al . C. A. 2d Cir. [Probable 
jurisdiction noted, ante, p. 954.] Motion of appellants for divided 
argument denied.

No. 88-782. United  States  Depa rtme nt  of  Justice  v . Tax  
Analysts . C. A. D. C. Cir. [Certiorari granted, ante, p. 1003.] 
Motion of the Solicitor General to dispense with printing the joint 
appendix granted.

No. 88-5977. Wrenn  v . Thornburgh , Attor ney  General  
of  the  United  States , et  al . C. A. 2d Cir. Motion of peti-
tioner for leave to proceed in forma pauperis denied. Petitioner 
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is allowed until February 13, 1989, within which to pay the docket-
ing fee required by Rule 45(a) and to submit a petition in compli-
ance with Rule 33 of the Rules of this Court.

Just ice  Brennan , Justice  Marshall , and Justice  Ste -
vens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 88-6204. Brani on  v . Graml y , Warden . C. A. 7th Cir. 
Motion of petitioner to expedite consideration of the petition for 
writ of certiorari denied.

Certiorari Granted
No. 88-309. Wyomin g  v . United  State s  et  al . Sup. Ct. 

Wyo. Certiorari granted limited to Question 2 presented by the 
petition. Reported below: 753 P. 2d 76.

Certiorari Denied. (See also Nos. 88-5054 and 88-6040, supra.}
No. 87-7205. Berry  v . Unite d  State s . C. A. 11th Cir. 

Certiorari denied. Reported below: 839 F. 2d 1487.

No. 87-7209. Rob  J. v. Grant  et  al . Ct. App. Mo., Eastern 
Dist. Certiorari denied.

No. 88-157. Nationw ide  Mutual  Insurance  Co . v . Clay . 
Sup. Ct. Ala. Certiorari denied. Reported below: 525 So. 2d 
1339.

No. 88-232. Gross man  v . Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 843 F. 2d 78.

No. 88-519. Ho Fat  Seto , dba  Ho  Fat  of  Calif ornia  v . 
Mc Laugh lin , Secretary  of  Labor . C. A. 9th Cir. Certio-
rari denied. Reported below: 850 F. 2d 586.

No. 88-567. Monac o  v . United  State s . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 852 F. 2d 1143.

No. 88-629. G & W Laboratori es , Inc . v . Unite d  State s . 
C. A. 3d Cir. Certiorari denied. Reported below: 857 F. 2d 
1464.
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No. 88-631. Cox Enterpri ses , Inc ., dba  Waco  Tribune  
Heral d , et  al . v . Guinn . Ct. App. Tex., 14th Dist. Certio-
rari denied. Reported below: 738 S. W. 2d 303.

No. 88-676. Ikard , dba  Ikard  Manuf actur ing  Co . v . 
Unite d  States . C. A. 11th Cir. Certiorari denied. Reported 
below: 853 F. 2d 931.

No. 88-702. Knox  v . Unite d  State s . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 858 F. 2d 744.

No. 88-710. Orkin  Extermin ating  Co ., Inc . v . Federal  
Trade  Commis sio n . C. A. 11th Cir. Certiorari denied. Re-
ported below: 849 F. 2d 1354.

No. 88-712. Shirley  et  al . v . Schraer , Postm aster , 
United  State s  Postal  Servi ce , San  Antonio  Divis ion , et  al .
C. A. 5th Cir. Certiorari denied. Reported below: 851 F. 2d 
1419.

No. 88-713. Action  Autom otive , Inc . v . National  Labor  
Relati ons  Board . C. A. 6th Cir. Certiorari denied. Reported 
below: 853 F. 2d 433.

No. 88-731. Wester n  Penns ylva nia  Teams ters  & Em-
ployers  Pensi on  Fund  et  al . v . Carl  Colter yahn  Dairy , 
Inc ., et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
847 F. 2d 113.

No. 88-743. Wilson  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 853 F. 2d 869.

No. 88-744. Turner  v . United  State s . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 854 F. 2d 1318.

No. 88-745. New  York  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 853 F. 2d 124.

No. 88-756. Internati onal  Longshoremen ’s  Ass n ., AFL- 
CIO, et  al . v. Federal  Mariti me  Commi ssi on  et  al . C. A.
D. C. Cir. Certiorari denied. Reported below: 272 U. S. App. 
D. C. 129, 854 F. 2d 1338.

No. 88-760. Keyston e Lamp  Manufacturing  Co . v . Na -
tional  Labor  Relat ions  Board . C. A. 3d Cir. Certiorari de-
nied. Reported below: 849 F. 2d 601.
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No. 88-772. Landreth , a  Minor , by  and  Through  her  
Guardian  ad  Litem , Ore  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 850 F. 2d 532.

No. 88-814. Smit h  v . Washingt on . Sup. Ct. Wash. Cer-
tiorari denied. Reported below: 110 Wash. 2d 658, 756 P. 2d 722.

No. 88-859. Friedman  v . Ganassi  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 853 F. 2d 207.

No. 88-863. Fried good  v . Peters  Publish ing  Co . Dist. Ct. 
App. Fla., 4th Dist. Certiorari denied. Reported below: 521 So. 
2d 236.

No. 88-871. Hughe s v . Halif ax  County  School  Board  
et  AL. C. A. 4th Cir. Certiorari denied. Reported below: 855 
F. 2d 183.

No. 88-872. Broida  v . Tendrich . C. A. Uth Cir. Certio-
rari denied. Reported below: 856 F. 2d 198.

No. 88-876. Vail  Village  Inn  Ass ociates , dba  Vill age  
Inn  Plaza , et  al . v . Giralt , aka  Benet . Ct. App. Colo. Cer-
tiorari denied. Reported below: 759 P. 2d 801.

No. 88-884. Kneeland  et  al . v . National  Collegiat e  Ath -
leti c  Ass n , et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 850 F. 2d 224.

No. 88-885. Fireston e Tire  & Rubber  Co . v . Richard . 
C. A. 5th Cir. Certiorari denied. Reported below: 853 F. 2d 
1258.

No. 88-901. Adams  v . Vandemark  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 855 F. 2d 312.

No. 88-904. Johnson  Moving  & Storage  Co . v . Daniels . 
Ct. App. Colo. Certiorari denied.

No. 88-906. Zosky  v. Boyer  et  al . C. A. 3d Cir. Certio-
rari denied. Reported below: 856 F. 2d 554.

No. 88-909. Lockheed  Calif ornia  Co . et  al . v . Birtel l . 
Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 88-910. Faux -Burhans  v . Board  of  County  Commi s -
si oners  of  Frederick  County , Maryl and . C. A. 4th Cir. 
Certiorari denied. Reported below: 859 F. 2d 149.
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No. 88-912. Redgrave  v . Boston  Symphony  Orchest ra , 
Inc . C. A. 1st Cir. Certiorari denied. Reported below: 855 F. 
2d 888.

No. 88-915. Teams ters  Local  315 v. Union  Oil  Comp any  
of  Califo rnia . C. A. 9th Cir. Certiorari denied. Reported 
below: 856 F. 2d 1307.

No. 88-918. Duck , Trust ee  of  the  Bankru ptcy  Est ate  
of  Jewe ll , et  al . v . Bank  of  America , N. T. & S. A.; and

No. 88-934. Kruse  v . Bank  of  Ameri ca , N. T. & S. A. Ct. 
App. Cal., 1st App. Dist. Certiorari denied. Reported below: 
202 Cal. App. 3d 38, 248 Cal. Rptr. 217.

No. 88-949. Post  v . Regan  et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 854 F. 2d 1315.

No. 88-978. D. C. Transit  System , Inc . v . Washington  
Metrop olitan  Area  Transit  Commi ssi on  et  al . C. A. D. C. 
Cir. Certiorari denied. Reported below: 268 U. S. App. D. C. 
406, 842 F. 2d 402.

No. 88-984. Alvar ez  v . Trans  World  Airli nes , Inc . , et  al . 
C. A. 11th Cir. Certiorari denied. Reported below: 859 F. 2d 925.

No. 88-1071. Geter , Adminis tratrix  of  the  Esta te  of  
Geter  v . Wille , Sherif f  of  Palm  Beach  County , Florida , 
et  AL. C. A. 11th Cir. Certiorari denied. Reported below: 846 
F. 2d 1352.

No. 88-5041. Landes  v . Depa rtme nt  of  State  et  al . C. A. 
3d Cir. Certiorari denied. Reported below: 845 F. 2d 1012.

No. 88-5435. Moore  v . Du Bois , Warden , et  al . C. A. 10th 
Cir. Certiorari denied. Reported below: 848 F. 2d 1115.

No. 88-5598. Clark  et  al . v . United  State s . C. A. 4th 
Cir. Certiorari denied. Reported below: 851 F. 2d 356.

No. 88-5617. Wadley  v . Georgi a . Sup. Ct. Ga. Certiorari 
denied. Reported below: 258 Ga. 465, 369 S. E. 2d 734.

No. 88-5667. Harve y  v . General  Dynami cs  Corp ./Electric  
Boat  et  al . C. A. 2d Cir. Certiorari denied. Reported below: 
849 F. 2d 1467.
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No. 88-5695. Simm ons  v. Bowen , Secretary  of  Health  and  
Human  Servic es . C. A. 7th Cir. Certiorari denied. Reported 
below: 848 F. 2d 196.

No. 88-5722. Ruiz v. Florida . Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. Reported below: 526 So. 2d 170.

No. 88-5742. Yanez  v . United  State s . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 856 F. 2d 181.

No. 88-5821. Cox v. Unite d  State s ; and
No. 88-5842. Carter  v . United  States . C. A. 4th Cir. 

Certiorari denied. Reported below: 859 F. 2d 151.

No. 88-5866. Ezeodo  v . United  State s Immigration  and  
Naturali zati on  Servi ce . C. A. 5th Cir. Certiorari denied. 
Reported below: 856 F. 2d 190.

No. 88-5918. Ruffi n  v . Dugger , Secretary , Florida  De -
partm ent  of  Corrections , et  al . C. A. 11th Cir. Certiorari 
denied. Reported below: 848 F. 2d 1512.

No. 88-5947. Squires  v . Flem ing , Warden . C. A. 4th Cir. 
Certiorari denied. Reported below: 854 F. 2d 1317.

No. 88-5952. Bild er  v . Ohio . Ct. App. Ohio, Summit 
County. Certiorari denied. Reported below: 39 Ohio App. 3d 
135, 529 N. E. 2d 1292.

No. 88-5954. Lis v. Mamott  et  al . C. A. 2d Cir. Certio-
rari denied. Reported below: 854 F. 2d 1314.

No. 88-5956. Will iams  v . Arn , Superi ntende nt , Ohio  
State  Reformatory  for  Women . C. A. 6th Cir. Certiorari 
denied. Reported below: 856 F. 2d 197.

No. 88-5960. Dodrill  v . Tate , Superi ntende nt , Chilli -
cothe  Correcti onal  Institute . C. A. 6th Cir. Certiorari 
denied. Reported below: 856 F. 2d 193.

No. 88-5962. Grant  v . Kerby , Warden , et  al . C. A. 10th 
Cir. Certiorari denied.

No. 88-5963. Jimene z v . California ; and In  re  Jimen ez . 
Ct. App. Cal., 6th App. Dist. Certiorari denied.
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No. 88-5969. Campb ell  v . Michi gan . Ct. App. Mich. Cer-
tiorari denied.

No. 88-5972. Baggett  v . Dugger , Secretary , Florida  De -
partmen t  of  Corre ction s . C. A. 11th Cir. Certiorari denied.

No. 88-5974. Jankow ski  v . Brauma nn . State Court of Ful-
ton County, Ga. Certiorari denied.

No. 88-5975. Brown  v . Rhyne  Floral  Supp ly  Manufac -
turin g  Co., Inc ., et  al . Ct. App. N. C. Certiorari denied. 
Reported below: 89 N. C. App. 717, 366 S. E. 2d 894.

No. 88-5976. Szare wic z  v . Zimme rman , Attorney  General  
of  Pennsylvani a . C. A. 3d Cir. Certiorari denied.

No. 88-5978. Porte e  v . Dugger , Secretary , Florid a  De -
partm ent  of  Correc tions . C. A. 11th Cir. Certiorari denied. 
Reported below: 849 F. 2d 1478.

No. 88-5979. Shane  v . Los  Angeles  Police  Depart ment . 
Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 88-5983. Prunty  v . Internal  Revenue  Service . 
C. A. 9th Cir. Certiorari denied.

No. 88-5984. Rodriguez -Suare z  et  al . v . Unite d  States . 
C. A. 11th Cir. Certiorari denied. Reported below: 856 F. 2d 
135.

No. 88-5987. Mc Conico  v . Robins on . Sup. Ct. Ala. Cer-
tiorari denied. Reported below: 537 So. 2d 67.

No. 88-5989. Owens  v . Morris , Superi ntendent , South -
ern  Ohio  Correctional  Facili ty . C. A. 6th Cir. Certiorari 
denied.

No. 88-5992. Churc h  v . Thomps on  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 859 F. 2d 149.

No. 88-6003. Perot ti  v . Seiter  et  al . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 849 F. 2d 609.

No. 88-6004. Past er  v . Curtiss  Wright  Corp , et  al . 
C. A. 3d Cir. Certiorari denied.

No. 88-6010. Jenkins  v . Board  of  Governors  of  the  Fed -
eral  Rese rve  System  et  al . C. A. D. C. Cir. Certiorari 
denied.
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No. 88-6013. Shell s  v . Oklahoma  et  al . Ct. Crim. App. 
Okla. Certiorari denied.

No. 88-6014. Spears  v . Thigpe n  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 846 F. 2d 1327.

No. 88-6018. Curry  v . Clerk  of  Court , Gloucester  
County  Circui t , et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 861 F. 2d 714.

No. 88-6019. Rivera  v . Illino is . App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 176 Ill. App. 3d 781, 531 
N. E. 2d 372.

No. 88-6020. Wright  v . Bank  of  Louisv ill e . Ct. App. Ind. 
Certiorari denied. Reported below: 520 N. E. 2d 479.

No. 88-6029. Jones  v . Illino is . App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 170 Ill. App. 3d 1158, 542 N. E. 
2d 184.

No. 88-6032. Atkins  v . Preles nik , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 856 F. 2d 192.

No. 88-6033. DiPrizio  v . Massachuset ts . App. Ct. Mass. 
Certiorari denied. Reported below: 26 Mass. App. 1111, 527 
N. E. 2d 752.

No. 88-6036. Bowie  v . Borg , Warden . C. A. 9th Cir. Cer-
tiorari denied.

No. 88-6041. Segura  v . California . Sup. Ct. Cal. Certio-
rari denied.

No. 88-6044. Roger s  v . Illino is . Sup. Ct. Ill. Certiorari 
denied. Reported below: 123 Ill. 2d 487, 528 N. E. 2d 667.

No. 88-6045. Pacheco  v . Dugger , Secre tary , Florida  De -
partm ent  of  Corrections . C. A. 11th Cir. Certiorari denied. 
Reported below: 850 F. 2d 1493.

No. 88-533. Donnelly , Personal  Repres entat ive  of  the  
Estate  of  Donne lly  v . Eklutna , Inc ., et  al .; and

No. 88-549. Lee  v . Eklutna , Inc ., et  al . C. A. 9th Cir. 
Motions of Alan Abramson et al. for leave to file briefs as amici 
curiae granted. Certiorari denied. Reported below: 850 F. 2d 
1313.
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No. 88-568. Dugger , Secretary , Florida  Departme nt  of  
Corrections , et  al . v . Ruffi n . C. A. 11th Cir. Motion of re-
spondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 848 F. 2d 1512.

No. 88-821. Vermont  v . Brunell . Sup. Ct. Vt. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 150 Vt. 388, 554 A. 2d 242.

No. 88-899. Lane , Direct or , Illinois  Depar tment  of  Cor -
rections , et  al . v. Will iams  et  al . C. A. 7th Cir. Certiorari 
denied. Justice  White  took no part in the consideration or deci-
sion of this petition. Reported below: 851 F. 2d 867.

No. 88-5746. Hamil ton  v . California . Sup. Ct. Cal. Cer-
tiorari denied. Reported below: 45 Cal. 3d 351, 753 P. 2d 1109.

Justice  Brennan , dissenting.
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227 (1976), I would grant certiorari and vacate the death sentence 
in this case.

Justice  Marshall , dissenting.
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
231 (1976) (Marshal l , J., dissenting), I would grant certiorari 
and vacate the death sentence in this case. Even if I did not hold 
this view, however, I would grant the petition to resolve the ques-
tion whether a trial court may instruct a penalty phase jury that, 
“if you conclude that the aggravating circumstances outweigh the 
mitigating circumstances, you shall impose a sentence of death.” 
I have grave doubts that such an instruction permits the individ-
ualized and reliable sentencing determination that the Constitu-
tion requires in capital cases, particularly where, as here, it is 
coupled with prosecutorial remarks stressing the limits on jurors’ 
discretion.

I
Petitioner Bernard Lee Hamilton was charged with first-degree 

murder, kidnaping, robbery, and burglary. During voir dire, the 
prosecutor told 11 of the 12 persons who ultimately served as 
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jurors that the law required them to impose a death sentence if 
they found that the aggravating factors outweighed the mitigating 
factors. All 11 persons stated that they understood the law as 
explained by the prosecutor and promised to follow it.*

Hamilton was convicted of all charges. He was found to have 
committed the murder in the course of robbery, kidnaping, and 
burglary. These special circumstance findings made him eligi-
ble for the death penalty. During closing argument in the pen-
alty phase, the prosecutor emphasized the limits on the jurors’ 
discretion.

“Now remember at the time of the voir dire you all promised 
that in the event that this case went to a penalty phase and the 
aggravation evidence outweighed the mitigation evidence, you 
would impose the death penalty. Well, that is the case here, 
and now is the time. You should not let sympathy for the de-
fendant or his family affect your deliberations.” Record 4642.

The trial judge echoed the prosecutor’s remarks when he instructed 
the jury: “If you conclude that the aggravating circumstances out-
weigh the mitigating circumstances, you shall impose a sentence 
of death.” Id., at 4669. This instruction mirrors Cal. Penal Code 
Ann. § 190.3 (West 1988), which provides that, “the trier of fact 
. . . shall impose a sentence of death if the trier of fact concludes 
that the aggravating circumstances outweigh the mitigating cir-
cumstances.” The jury sentenced Hamilton to death.

The California Supreme Court affirmed Hamilton’s conviction 
but set aside the special circumstance findings and reversed the 
death sentence. 41 Cal. 3d 408, 710 P. 2d 981 (1985). This Court 
granted certiorari, 478 U. S. 1017 (1986), vacated, and remanded 
for reconsideration in light of Rose v. Clark, 478 U. S. 570 (1986). 
On remand, the California Supreme Court affirmed both the con-
viction and the sentence. 45 Cal. 3d 351, 753 P. 2d 1109 (1988). 
It noted that it had upheld the constitutionality of § 190.3 in Peo-
ple v. Brown, 40 Cal. 3d 512, 726 P. 2d 516 (1985), even though

♦Record 587, 650, 670, 740, 750, 879, 1200-1201, 1247, 1435, 1477, 1518. 
The prosecutor’s exchange with Sandra Sheffield is illustrative. The prose-
cutor stated:
“Q. ‘If [the trial court] would instruct you that the evidence in aggravation 
outweighed that in mitigation, there is no way around it, you’d have to bring 
back a verdict of death. Would you follow that instruction as well?’
“A. Yes.” Id., at 750 (emphasis added).
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Brown had recognized that “when delivered in an instruction 
[§190.3’s] mandatory sentencing language might mislead jurors 
as to the scope of their sentencing discretion and responsibility,” 
45 Cal. 3d, at 370, 753 P. 2d, at 1122. The court further noted 
that in Brown it had barred the future use of the “bare words of 
the statute,” 45 Cal. 3d, at 371, 753 P. 2d, at 1122, and had stated 
that, with respect to cases in which the bare words had been em-
ployed, it would engage in a case-by-case determination whether 
the jurors may have been misled as to their sentencing discretion.

Applying Brown to the instant case, the California Supreme 
Court concluded that the instruction did not prejudice Hamilton. 
It pointed to closing remarks by both the prosecutor and defense 
counsel which emphasized the jurors’ responsibility for the sen-
tencing decision. In addition, the court noted that the trial judge 
had instructed the jurors that they should weigh rather than count 
the aggravating and mitigating factors, and that they had to be 
“convinced beyond a reasonable doubt that the totality of the ag-
gravating circumstances outweigh[s] the totality of the mitigating 
circumstances” in order to impose a death sentence. 45 Cal. 3d, 
at 371, 753 P. 2d, at 1122. The court concluded that, given the 
statements, the jurors could not have been misled by the manda-
tory language contained in the instruction.

II
Because the death penalty is qualitatively different from any 

other sentence, this Court requires that sentencing in capital 
cases be particularized with regard to the individual and the crime 
charged. See Lockett v. Ohio, 438 U. S. 586 (1978) (plurality opin-
ion). Toward that end, we have struck down state laws and in-
structions that prevent a jury from considering any mitigating as-
pect of a capital defendant’s character or background. See, e. g., 
Hitchcock n . Dugger, 481 U. S. 393 (1987); Lockett v. Ohio, supra. 
We have also held that mandatory death sentences are impermis-
sible because they do not allow for consideration of particularized 
mitigating factors. See, e. g., Sumner v. Shuman, 483 U. S. 66
(1987) (invalidating mandatory death sentence for murder commit-
ted by a defendant who is already serving a life sentence); Roberts 
v. Louisiana, 431 U. S. 633 (1977) (per curiam) (invalidating man-
datory death sentence for murder of a police officer).

The mandatory element of the California trial court’s instruc-
tion pursuant to § 190.3 runs counter to our demand for individual-
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ized consideration in capital cases. It establishes a fixed formula 
for the jury’s deliberations which severely circumscribes the jury’s 
discretion in sentencing. Indeed, the California Supreme Court 
has conceded in the instant case, in Brown, supra, and in People 
v. Myers, 43 Cal. 3d 250, 729 P. 2d 698 (1987), that a juror who 
finds that the aggravating evidence outweighs the mitigating evi-
dence, but who believes that the death sentence is not appropri-
ate, may reasonably understand such an instruction to require him 
to vote for a sentence of death.

Here, the state court found that the instruction’s constitutional 
defect was cured by other instructions that the jurors must weigh 
aggravating and mitigating factors, and that they must be con-
vinced beyond a reasonable doubt that the aggravating factors 
prevailed in order to impose the death penalty. Neither of these 
instructions, however, informed the jury that it retained discre-
tion to impose a life sentence after it had determined that the 
aggravating factors outweighed the mitigating ones. At no time, 
furthermore, did the prosecutor or defense counsel suggest that 
the jurors had discretion in sentencing once they had decided 
that the aggravating factors outweighed the mitigating ones. In-
deed, the prosecutor expressly reminded the jurors that they had 
promised during voir dire that they would automatically impose a 
death sentence if they found that the evidence in aggravation out-
weighed that in mitigation. In light of the foregoing, it is impos-
sible to know whether Hamilton was sentenced to death because 
the jurors thought they had no alternative.

The instruction given in this case mandated a death sentence 
upon a finding that the aggravating circumstances outweighed the 
mitigating circumstances. Because the instruction does not com-
port with the individualized sentencing determination required in 
capital cases by the Eighth and Fourteenth Amendments, I would 
grant the petition for certiorari.

No. 88-5770. Presnell  v . Kemp , Warden , et  al . C. A. 
11th Cir.;

No. 88-5801. Jackso n  v . Florida . Sup. Ct. Fla.;
No. 88-5861. Guzman  v . California . Sup. Ct. Cal.;
No. 88-5864. Hooks  v . Alabama . Sup. Ct. Ala.;
No. 88-5957. Grant  v . California . Sup. Ct. Cal.;
No. 88-5964. Ainsw orth  v . California . Sup. Ct. Cal.;
No. 88-5981. Willi ams  v . Califo rnia . Sup. Ct. Cal.;
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No. 88-5985. Rich  v . California . Sup. Ct. Cal.;
No. 88-6015. Danie ls  v . Alabama . Sup. Ct. Ala.; and
No. 88-6017. Fairchild  v . Lockhart , Direct or , Arkansas  

Depa rtme nt  of  Correc tion . C. A. 8th Cir. Certiorari de-
nied. Reported below: No. 88-5770, 835 F. 2d 1567; No. 88-5801, 
530 So. 2d 269; No. 88-5861, 45 Cal. 3d 915, 755 P. 2d 917; 
No. 88-5864, 534 So. 2d 371; No. 88-5957, 45 Cal. 3d 829, 755 
P. 2d 894; No. 88-5964, 45 Cal. 3d 984, 755 P. 2d 1017; No. 88- 
5981, 45 Cal. 3d 1268, 756 P. 2d 221; No. 88-5985, 45 Cal. 3d 
1036, 755 P. 2d 960; No. 88-6015, 534 So. 2d 664; No. 88-6017, 
857 F. 2d 1204.

Justi ce  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.
Rehearing Denied

No. D-724. In  re  Dis barment  of  Storts , ante, p. 963;
No. 86-1904. Arizona  v . Youngblood , ante, p. 51;
No. 87-7201. Foley  v . Secretary  of  the  Army , ante, 

p. 980;
No. 88-464. Railw ay  Labor  Executi ves ’ Ass n , et  al . v . 

Chica go  & North  West ern  Trans por tati on  Co . et  al ., ante, 
p. 966;

No. 88-5318. In  re  Youngs -Settle , ante, p. 923;
No. 88-5353. Bentley  v . United  States , ante, p. 970;
No. 88-5496. Youngs  v . Lawyers  Suret y  Corp , et  al ., 

ante, p. 945;
No. 88-5524. In  re  Kerpa , aka  Lawson , ante, p. 964;
No. 88-5614. Luther  v . Pennsy lvani a , ante, p. 971;
No. 88-5630. Hamblin  v . Ohio , ante, p. 975;
No. 88-5660. Tedders  v . Lord  et  al ., ante, p. 962;
No. 88-5693. Mc Colpi n  v . Brooks , ante, p. 984; and
No. 88-5747. Knowl es  v . United  States , ante, p. 974. Peti-

tions for rehearing denied.
No. 88-640. Empir e  Blue  Cross  & Blue  Shiel d  et  al . v . 

United  States , ante, p. 993; and
No. 88-5558. Flow ers  v . Warden , Connecticut  Corre c -

tional  Institu tion , Somers , Connecticut , ante, p. 995. Peti-
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tions for rehearing denied. Justice  Brennan  took no part in the 
consideration or decision of these petitions.

January  26, 1989
Certiorari Denied

No. 88-6138 (A-583). Julius  v . Alabam a  et  al . C. A. 11th 
Cir. Application for stay of execution of sentence of death, pre-
sented to Justi ce  Kennedy , and by him referred to the Court, 
denied. Certiorari denied. Reported below: 856 F. 2d 198.

Justice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant the application for stay of execu-
tion and the petition for writ of certiorari and would vacate the 
death sentence in this case.

February  3, 1989
Miscellaneous Order

No. A-603. Dugger , Secre tary , Florida  Departme nt  of  
Corr ect ion s  v . Clark . Application of the Attorney General of 
Florida for an order to vacate the stay of execution of sentence 
of death entered by the United States Court of Appeals for the 
Eleventh Circuit, presented to Justice  Kennedy , and by him re-
ferred to the Court, denied.
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BALTIMORE CITY DEPARTMENT OF SOCIAL SERV-
ICES v. BOUKNIGHT

ON APPLICATION FOR STAY

No. A-494. Decided December 21, 1988

An application to stay the judgment of the Court of Appeals of Maryland— 
that Jacqueline Bouknight’s confinement for civil contempt violated her 
privilege against self-incrimination under the Fifth Amendment to the 
United States Constitution—is granted pending the timely filing and 
subsequent disposition of a petition for certiorari. At the request of the 
Baltimore City Department of Social Services (DSS), the Circuit Court 
for the city determined that Bouknight’s son, Maurice, who had received 
several suspicious injuries, was a “child in need of assistance” under 
Maryland law. Bouknight received supervised custody of Maurice, but 
failed to cooperate with DSS and refused to produce him or tell DSS 
where he was. Subsequently, she was arrested and ordered to disclose 
the child’s whereabouts. After giving a false answer, she was jailed 
until she purged herself of contempt by either producing Maurice or re-
vealing his location. The Court of Appeals found that the terms of the 
confinement violated Bouknight’s privilege against self-incrimination, 
since the risk that producing Maurice would necessarily admit a measure 
of continuing control over the child that might be relevant in a subse-
quent criminal prosecution could not be outweighed by any govern-
mental interest in finding Maurice. DSS meets the requirements for 
the issuance of a stay. The lower court’s decision is based on the United 
States Constitution, and the burden on Bouknight’s liberty must be 
weighed against the very real jeopardy to a child’s safety and well-being 
and perhaps even his life. If Bouknight is permitted to go free, DSS 
may not have the means to obtain information about or to locate the 
child. Also, it is likely that four Justices will vote to grant certiorari, 
and DSS has a fair prospect of persuading a majority of the Court that 
the state-court decision was erroneous.

1301
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Chief  Justic e  Rehnquist , Circuit Justice.
The Baltimore City Department of Social Services (DSS) 

has asked me to stay the judgment of the Court of Appeals of 
Maryland in this case, In re Maurice, No. 50 (Dec. 19, 1988). 
The Court of Appeals held that Jacqueline Bouknight’s con-
finement for civil contempt violated the privilege against self-
incrimination secured to her by the Fifth Amendment to the 
United States Constitution. Bouknight is presently incar-
cerated until she either presents her child, Maurice M., to the 
DSS or tells where the child can be found. There is no indi-
cation that she is unable to comply in one way or the other.

When Maurice was three months old, he was admitted for 
treatment of a fractured left leg. X rays disclosed that the 
child had previously suffered multiple fractures of various 
other major bones. Nurses and others observing Maurice’s 
mother at the hospital reported her unusual conduct with the 
child, including shaking him and dropping him into his crib 
when he was in a cast. Because of the suspicious nature of 
Maurice’s injuries at such a young age, DSS obtained authori-
zation to place the child in foster care. It then filed a peti-
tion in the Circuit Court for Baltimore City seeking a deter-
mination that Maurice was a “child in need of assistance” 
under Maryland law, Md. Cts. & Jud. Proc. Code. Ann. 
§ 3-801(e) et seq. (1984 and Supp. 1988). Maurice was found 
to be such.

By agreement of the parties, Bouknight received custody 
of Maurice under an order of protective supervision specify-
ing that she accept parenting assistance, attend classes, and 
refrain from corporal punishment of the child. Some months 
later, DSS advised the court that Bouknight had ceased co-
operating with it, and that she had refused to produce the 
child or tell DSS where he was. DSS feared for Maurice’s 
safety because Bouknight was not complying with the court 
order, because of her history of child abuse, because of her 
known use of drugs and current threats to kill herself, and
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because Maurice had not been seen for nearly a month and 
could not be located by DSS or the police.

Bouknight did not attend the hearing set to consider these 
representations, but was later arrested and ordered to dis-
close the whereabouts of Maurice. After giving a false an-
swer, she was jailed until she purged herself of contempt by 
either producing Maurice or revealing his location.

The Court of Appeals of Maryland granted certiorari and 
heard the case without decision by the state intermediate 
appellate court. It found that the terms of Bouknight’s 
confinement violated her privilege against compulsory self-
incrimination. Noting that some acts of production have 
been found testimonial, see United States v. Doe, 465 U. S. 
605 (1984), it concluded that the act of producing Maurice 
would necessarily admit a measure of continuing control over 
the child which might be relevant in a subsequent criminal 
prosecution. That risk, it thought, was so substantial that it 
could not be outweighed by any governmental interest in 
finding Maurice. Two judges dissented. They argued that 
there were no testimonial components to compliance with the 
civil contempt order; that if there were, they were clearly 
outweighed by the public interest in protecting children from 
abuse; and that Bouknight had waived any Fifth Amendment 
privilege against disclosing Maurice’s whereabouts when she 
accepted conditional custody of the child from the city.

In my opinion DSS meets the requirements we have estab-
lished for the issuance of a stay. See Rostker v. Goldberg, 
448 U. S. 1306 (1980) (Brenna n , J., Circuit Justice); Cali-
fornia v. Riegler, 449 U. S. 1319, 1321 (1981) (Rehnquist , 
J., Circuit Justice). First, the decision of the Court of 
Appeals of Maryland is unquestionably based on the United 
States Constitution. Second, I think the balance of equities 
favors the granting of a stay. There is undoubtedly a bur-
den on Bouknight’s liberty caused by her confinement, but 
against it must be weighed a very real jeopardy to a child’s 
safety, well-being, and perhaps even his life. There is hard 
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evidence in this case suggesting Bouknight has abused Mau-
rice in the past and may well do so again. If she is permitted 
to go free, DSS may not have an alternative means of obtain-
ing information about the child or of locating the child.

Finally, I conclude that it is likely that four Justices of this 
Court will vote to grant certiorari in this case, and that DSS 
has a fair prospect of persuading a majority of the Court that 
the decision of the Court of Appeals of Maryland was errone-
ous. Of the claims made in the application to me, I think two 
fit this category. The first is an important question about 
whether acts—such as the act of production of Maurice on the 
part of Bouknight—would constitute testimony for purposes 
of the Fifth Amendment. See United States v. Doe, supra; 
Fisher v. United States, 425 U. S. 391, 411-412 (1976); 
Schmerber v. California, 384 U. S. 757 (1966).

Second, and in my view equally as important, is whether 
even assuming there is a testimonial element in the act of 
surrendering Maurice, the Fifth Amendment privilege is 
available in this situation. In California v. Byers, 402 U. S. 
424 (1971), we upheld a California law making it a crime to 
leave the scene of an automobile accident without giving 
one’s name and address. In that case we recognized that 
“[t]ension between the State’s demand for disclosures and the 
protection of the right against self-incrimination” must “[i]n- 
evitably... be resolved in terms of balancing the public need 
on the one hand, and the individual claim of constitutional 
protections on the other.” Id., at 427 (plurality opinion of 
Burger, C. J.). This plurality found it significant that the 
law “was not intended to facilitate criminal convictions but to 
promote the satisfaction of civil liabilities,” id., at 430, and 
was not aimed at a “‘highly selective group inherently sus-
pect of criminal activities.’” Ibid., quoting Albertson v. 
Subversive Activities Control Board, 382 U. S. 70, 79 (1965).

“Considering the noncriminal governmental purpose in se-
curing the information, the necessity for self-reporting as a 
means of securing the information, and the nature of the dis-



BALTIMORE CITY DEPT. OF SOC. SERVS. v. BOUKNIGHT 1305

1301 Opinion in Chambers

closures involved, I cannot say that the purposes of the Fifth 
Amendment warrant imposition of a use restriction as a con-
dition on the enforcement of this statute.” 402 U. S., at 458 
(Harlan, J., concurring in judgment.)

In New York v. Quarles, 467 U. S. 649 (1984), we recog-
nized a public safety exception to the usual Fifth Amendment 
rights afforded by Miranda v. Arizona, 384 U. S. 436 (1966), 
so that police could recover a firearm which otherwise would 
have remained in a public area. In the present case, a cita-
tion for civil contempt in order to obtain the production of a 
child such as Maurice, or knowledge about his whereabouts, 
is not essentially criminal in nature and aims primarily at se-
curing the safety of the child. Protecting infants from child 
abuse seems to me to rank in order of social importance with 
the regulation and prevention of traffic accidents.

The DSS has offered to file a petition for certiorari within 
35 days. The stay requested is therefore granted, pending 
consideration of a timely petition for certiorari and dispo-
sition of the same by the Court. If the petition is granted, 
the stay shall remain in effect until the Court disposes of the 
case or otherwise orders.
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JOHN DOE AGENCY et  al . v . JOHN DOE CORP.

ON APPLICATION FOR STAY

No. A-552. Decided January 30, 1989

An application to stay the enforcement of the Court of Appeals’ judgment 
granting the Freedom of Information Act (FOIA) request of John Doe 
Corporation (Corporation) pending the disposition of a petition for a writ 
of certiorari is granted. The court below held that documents prepared 
during a Government audit in connection with the Corporation’s per-
formance of Government contracts and subsequently transferred to a law 
enforcement agency during a grand jury investigation of the Corporation 
were not exempt from disclosure under the FOIA’s exemption for rec-
ords or information compiled for law enforcement purposes. The bal-
ance of equities clearly weighs in favor of a stay, since the Court of Ap-
peals left undisturbed the District Court’s finding that disclosure posed a 
substantial risk of jeopardizing the grand jury investigation; since disclo-
sure would moot part of the Court of Appeals’ decision; and since the 
Corporation’s interest in receiving the information immediately, while 
significant if its interpretation of the FOIA is correct, poses no threat of 
irreparable harm. There is a reasonable probability that four Justices 
will vote to grant certiorari, since there are divergent interpretations of 
the meaning of the FOIA exemption at issue. And, given the plausibil-
ity of the arguments advanced in those cases adopting a broader view of 
the exemption, there is a fair prospect that a majority of the Court will 
vote to reverse.

Justic e  Marshall , Circuit Justice.
The Solicitor General requests that I issue a stay pending 

the disposition of the federal parties’ petition for certiorari to 
review the judgment of the United States Court of Appeals 
for the Second Circuit. The Second Circuit granted the re-
quest of John Doe Corporation (Corporation), a government 
contractor, for certain documents under the Freedom of In-
formation Act, 5 U. S. C. §552 (1982 ed. and Supp. IV) 
(FOIA). The documents had been prepared during a 1978 
audit by John Doe Agency (Agency) of certain costs incurred 
by the Corporation in connection with its performance of gov-
ernment contracts. Eight years later, the Corporation filed
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a request with the Agency under the FOIA for documents re-
lating to this audit. The request came in the context of a 
grand jury investigation into possibly fraudulent activity by 
the Corporation in connection with its government contracts, 
an investigation in which these documents were believed to 
be relevant. 850 F. 2d 105, 106 (1988).

The Agency denied the request on November 18, 1986. It 
stated, apparently upon the advice of a federal prosecutor, 
that the documents were exempt from disclosure under Ex-
emption 7 of the FOIA, which exempts from mandatory dis-
closure “records or information compiled for law enforcement 
purposes” to the extent disclosure gives rise to one or more 
specified harms. 5 U. S. C. § 552(b)(7) (1982 ed., Supp. IV). 
It proceeded to transfer the requested records to John Doe 
Government Agency (Government Agency), a federal law en-
forcement agency. The Corporation then filed a similar 
FOIA request with the Government Agency. 850 F. 2d, at 
106-107.

After an administrative appeal failed, the Corporation 
sought de novo review in the Federal District Court for the 
Eastern District of New York. The court ordered the 
Agency and the Government Agency to prepare a “Vaughn 
index” (after Vaughn v. Rosen, 157 U. S. App. D. C. 340, 
484 F. 2d 820 (1973), cert, denied, 415 U. S. 977 (1974)) de-
scribing the documents, and to submit the index for an in 
camera inspection. After reviewing the index, the court 
ruled, without elaboration, that there was a “substantial 
risk” that disclosure of the documents or the Vaughn index 
would jeopardize the grand jury proceedings investigating 
the Corporation. The court therefore ruled that the Agency 
and the Government Agency were not required to turn over 
the documents to the Corporation. 850 F. 2d, at 107.

The Court of Appeals for the Second Circuit reversed. It 
held that, because the documents in question were prepared 
in routine audits and only later transferred to a law enforce-
ment agency, they were not “compiled for law enforcement 
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purposes” within the meaning of §552(b)(7). Id., at 106. 
The court’s mandate issued on November 28, 1988. On re-
mand, the District Court ordered that the Vaughn index be 
disclosed, and the Court of Appeals refused to stay that 
order. The Solicitor General, on behalf of the Agency and 
the Government Agency, has filed a petition for a writ of cer-
tiorari (No. 88-1083) seeking review of the Court of Appeals’ 
determination that the documents in question were not “com-
piled for law enforcement purposes.” The Solicitor General 
seeks a recall and stay, pending the disposition of the petition 
for a writ of certiorari, of the mandate of the Court of Ap-
peals, and a stay of the District Court’s order on remand re-
quiring disclosure of the Vaughn index.

My obligation as a Circuit Justice in considering a stay 
application under 28 U. S. C. § 2101(f) and this Court’s Rule 
44 is “to determine whether four Justices would vote to grant 
certiorari, to balance the so-called ‘stay equities,’ and to give 
some consideration as to predicting the final outcome of the 
case in this Court.” Gregory-Portland Independent School 
Dist. v. United States, 448 U. S. 1342 (1980) (Rehnquist , J., 
in chambers); see also Rostker v. Goldberg, 448 U. S. 1306, 
1308 (1980) (Brennan , J., in chambers); Beame v. Friends 
of the Earth, 434 U. S. 1310, 1312-1313 (1977) (Marshal l , 
J., in chambers). Evaluating these factors, I am convinced 
that the request for a stay should be granted.

First, the balance of the equities clearly weighs in favor of 
a stay. The District Court, having undertaken an in camera 
review of the Vaughn index and other documents, specifically 
found that disclosure of the Vaughn index and the documents 
posed a substantial risk of jeopardizing an important ongoing 
grand jury investigation. The Court of Appeals did not dis-
turb this finding, basing its judgment for the Corporation 
instead on its determination that Exemption 7 mandated 
release of the documents. The Solicitor General further sup-
ports this interest by proffering an affidavit from an Assist-
ant United States Attorney; the affidavit states that disclo-
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sure can reasonably be expected to interfere with an ongoing 
law enforcement investigation by apprising the targets of 
that investigation of the nature of the grand jury’s inquiry 
and by facilitating hindrance of the investigation. The fact 
that disclosure would moot that part of the Court of Appeals’ 
decision requiring disclosure of the Vaughn index would also 
create an irreparable injury. See New York v. Kleppe, 429 
U. S. 1307, 1310 (1976) (Marshal l , J., in chambers) (“Per-
haps the most compelling justification for a Circuit Justice 
to upset an interim decision by a court of appeals [is] to pro-
tect this Court’s power to entertain a petition for certiorari 
before or after the final judgment of the Court of Appeals”). 
Conversely, the Corporation’s interest in receiving this in-
formation immediately, while significant if the Corporation’s 
interpretation of the FOIA is correct, poses no threat of ir-
reparable harm.

I also believe that there is a “reasonable probability” that 
four Justices will consider the Exemption 7 issue posed by 
this case sufficiently meritorious to grant certiorari, and that 
there is a “fair prospect” that a majority of the Court will 
conclude that the decision below was erroneous. Rostker, 
supra, at 1308 (Brenna n , J., in chambers). The Courts of 
Appeals have widely differed in interpreting the meaning of 
the FOIA exemption for documents “compiled for law en-
forcement purposes.” Compare New England Medical Cen-
ter Hospital n . NLRB, 548 F. 2d 377, 386 (CAI 1976); Gould, 
Inc. n . GSA, 688 F. Supp. 689, 699 (DC 1988); Fedders Corp. 
n . FTC, 494 F. Supp. 325, 328 (SDNY) (holding it is the con-
text in which the documents in question are currently being 
used rather than the purpose for which they are created that 
is relevant in determining whether a record was “compiled 
for law enforcement purposes”), aff’d, 646 F. 2d 560 (CA2 
1980), with John Doe Corp. v. John Doe Agency, 850 F. 2d 
105, 109 (CA2 1988) (case below); Hatcher v. USPS, 556 F. 
Supp. 331 (DC 1982); Gregory n . FDIC, 470 F. Supp. 1329, 
1333-1334 (DC 1979) (holding that record must originally 
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have been compiled for law enforcement purposes to qualify 
under Exemption 7); see also Crowell & Moring v. Depart-
ment of Defense, 703 F. Supp. 1004, 1009 (DC 1989) (reading 
of Exemption 7 in John Doe Corp, “comports with neither the 
plain language of the exemption nor the purpose underlying 
its enactment”).

In light of these divergent interpretations, I believe it 
likely that four Justices will vote to grant certiorari. In light 
of the plausibility of the arguments advanced in those cases 
adopting a broader view of Exemption 7’s compilation provi-
sion than that of the court below, there is also a “fair pros-
pect” that a majority of the Court will vote to reverse. I 
therefore grant the requested stay of the enforcement of the 
Court of Appeals’ mandate and of the District Court’s disclo-
sure order pending the disposition of the petition for a writ of 
certiorari in this case.

It is so ordered.
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CALIFORNIA v. FREEMAN

ON APPLICATION FOR STAY

No. A-602. Decided February 1, 1989

California’s application for a stay of enforcement of the State Supreme 
Court’s judgment reversing respondent Freeman’s conviction for pan-
dering under the California Penal Code pending the disposition of a peti-
tion for certiorari is denied. It is unlikely that four Justices would vote 
to grant certiorari since the state court’s decision rests on the adequate 
and independent state law ground that Freeman’s hiring and paying of 
performers for pornographic films does not constitute pandering under 
the State Code. The court’s discussion of state law is not interwoven 
with its discussion of federal law, specifically the First Amendment. 
Even if this Court were to review the case below and find that the state 
court had misinterpreted the strictures of the First Amendment, on re-
mand that court would still reverse Freeman’s conviction on state statu-
tory law grounds.

Justic e  O’Connor , Circuit Justice.
The State of California requests that, as Circuit Justice, I 

stay the enforcement of the judgment of the Supreme Court 
of California pursuant to 28 U. S. C. § 2101(f) pending the 
disposition of a petition for certiorari (No. 88-1054) to review 
that judgment. Because I think it unlikely that four Justices 
would vote to grant certiorari, see Hicks v. Feiock, 479 U. S. 
1305, 1306 (1986) (O’Connor , J., in chambers), I deny the 
application for issuance of a stay.

In its petition for certiorari, California seeks review of 
the State Supreme Court’s judgment reversing the convic-
tion of respondent Freeman for pandering under Cal. Penal 
Code Ann. § 266i (West 1988). 46 Cal. 3d 419, 758 P. 2d 
1128 (1988). Freeman is a producer and director of porno-
graphic films who hired and paid adults to perform sexual 
acts before his film cameras. In 1983, Freeman was ar-
rested and charged with five counts of pandering based on 
the hiring of five such performers. He was not charged with 
violation of any of California’s obscenity laws. Freeman 
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was tried before a jury and convicted on all five counts of 
pandering; the State Court of Appeal affirmed the judgment 
of conviction. 198 Cal. App. 3d 292, 233 Cal. Rptr. 510 
(1987).

On discretionary review, the California Supreme Court 
first considered the relevant statutory language of the State 
Penal Code. In relevant part, § 266i of the Penal Code pro-
vides that a person is guilty of felonious pandering if that 
person “procure[s] another person for the purpose of pros-
titution . . . .” Prostitution, in turn, is defined in § 647(b) of 
the Penal Code as “any lewd act between persons for money 
or other consideration.” Finally, “‘for a “lewd” or “disso-
lute” act to constitute “prostitution,” the genitals, buttocks, 
or female breast, of either the prostitute or the customer 
must come in contact with some part of the body of the other 
for the purpose of sexual arousal or gratification of the cus-
tomer or of the prostitute.’ ” 46 Cal. 3d, at 424, 758 P. 2d, at 
1130 (emphasis in original), quoting People v. Hill, 103 Cal. 
App. 3d 525, 534-535, 163 Cal. Rptr. 99, 105 (1980).

Interpreting these definitions of terms relevant to the 
state pandering statute, the State Supreme Court held that 
“in order to constitute prostitution, the money or other con-
sideration must be paid for the purpose of sexual arousal or 
gratification.” 46 Cal. 3d, at 424, 758 P. 2d, at 1131 (em-
phasis in original). Applying this principle to Freeman, the 
court characterized the payments made to the performers as 
“acting fees” and held that “there is no evidence that [Free-
man] paid the acting fees for the purposes of sexual arousal or 
gratification, his own or the actors’.” Id., at 424-425, 758 P. 
2d, at 1131. Thus, the court held, “[Freeman] did not en-
gage in either the requisite conduct nor did he have the requi-
site mens rea or purpose to establish procurement for pur-
poses of prostitution.” Ibid. In the succeeding section of 
its opinion, the California Supreme Court went on to observe 
that “even if [Freeman’s] conduct could somehow be found to 
come within the definition of ‘prostitution’ literally, the appli-
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cation of the pandering statute to the hiring of actors to per-
form in the production of a nonobscene motion picture would 
impinge unconstitutionally upon First Amendment values.” 
Ibid.

California, in its petition for certiorari, would have us 
review this First Amendment holding of the State Supreme 
Court. I recognize that the State has a strong interest in 
controlling prostitution within its jurisdiction and, at some 
point, it must certainly be true that otherwise illegal conduct 
is not made legal by being filmed. I do not, however, think 
it likely that four Justices would vote to grant the petition 
because in my view this Court lacks jurisdiction to hear the 
petition. It appears “clear from the face of the [California 
Supreme Court’s] opinion,” Michigan n . Long, 463 U. S. 
1032, 1041 (1983), that its analysis of the pandering provision 
of the State Penal Code constitutes an adequate and inde-
pendent state ground of decision. Interpretations of state 
law by a State’s highest court are, of course, binding upon 
this Court. O’Brien v. Skinner, 414 U. S. 524, 531 (1974); 
Murdock v. City of Memphis, 20 Wall. 590 (1875). Here, the 
California Supreme Court has decided that Freeman’s hiring 
and paying of performers for pornographic films does not 
constitute pandering under § 266i of the California Penal 
Code. That is an adequate ground for reversing Freeman’s 
conviction.

As I read the State Supreme Court’s opinion, it is inde-
pendent of federal law as well. This Court has held that 
where a state court has “felt compelled by what it understood 
to be federal constitutional considerations to construe and 
apply its own law in the manner it did ... we have jurisdic-
tion and should decide the federal issue; for if the state court 
erred in its understanding of our cases and of the First and 
Fourteenth Amendments, we should so declare, leaving the 
state court free to decide . . . ‘suits according to its own local 
law.’” Zacchini n . Scripps-Howard Broadcasting Co., 433 
U. S. 562, 568 (1977), quoting Missouri ex rel. Southern R.
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Co. v. Mayfield, 340 U. S. 1, 5 (1950). This does not appear 
to be such a case.

The discussion section of the California Supreme Court 
opinion is divided into two subsections, the first titled “The 
Statutory Language,” the second titled “First Amendment 
Considerations.” The state court’s discussion of the lan-
guage of the Penal Code, which concludes with the clear hold-
ing quoted above, is not “interwoven with the federal law.” 
Michigan v. Long, supra, at 1040. Discussion of federal 
law—specifically the First Amendment—is strictly confined 
to the second subsection and constitutes an independent, 
alternative holding. Were we to review the state court’s 
decision and hold that it had misinterpreted the strictures 
of the First Amendment, on remand the court would still 
reverse Freeman’s conviction on state statutory grounds. 
This is precisely the result the doctrine of adequate and inde-
pendent state grounds seeks to avoid. Herb v. Pitcairn, 324 
U. S. 117, 126 (1945) (“We are not permitted to render an 
advisory opinion, and if the same judgment would be ren-
dered by the state court after we corrected its views of 
federal laws, our review could amount to nothing more than 
an advisory opinion”).

There is language early in the California Supreme Court’s 
discussion section observing that “the prosecution of [Free-
man] under the pandering statute must be viewed as a some-
what transparent attempt at an ’end run’ around the First 
Amendment and the state obscenity laws. Landmark deci-
sions of this court and the United States Supreme Court com-
pel us to reject such an effort.” 46 Cal. 3d, at 423, 758 P. 2d, 
at 1130. Nevertheless, in light of the subsequent clear hold-
ing based exclusively on the state pandering statute, as well 
as the State Supreme Court’s doubts in its discussion of the 
First Amendment whether “[Freeman’s] conduct could some-
how be found to come within the definition of ‘prostitution’ 
literally,” id., at 425, 758 P. 2d, at 1131 (emphasis added), 
I conclude that the state court’s statutory holding is inde-
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pendent from its discussion of the First Amendment and was 
not driven by that discussion. Because the decision of the 
California Supreme Court rests on an adequate and inde-
pendent state ground, the State of California’s application 
for a stay of enforcement of the judgment of the California 
Supreme Court is denied.

So ordered.
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rity Act.

ADMISSIBILITY OF EVIDENCE. See also Constitutional Law, VI.
Applicability of Federal Rule of Evidence 803(8) (C) to opinions and 

conclusions—Scope of cross-examination.— Rule 803(8)(C), which pro-
vides an exception to hearsay rule for public investigatory reports contain-
ing “factual findings,” extends to conclusions and opinions contained in 
those reports; District Court abused its discretion in refusing to admit, on 
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Corp. v. Rainey, p. 153.
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APPOINTED COUNSEL’S RIGHT TO WITHDRAW FROM FIRST 
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ASSESSMENTS OF REAL PROPERTY. See Constitutional Law, V, 
2.

ASSISTANCE OF COUNSEL. See Constitutional Law, VII.

ATTORNEY’S FEES. See Civil Rights Attorney’s Fees Awards Act of 
1976.

BALANCE OF POWERS AMONG GOVERNMENT BRANCHES. See 
Constitutional Law, IX.

BLACK LUNG BENEFITS REFORM ACT OF 1977. See also Jurisdic-
tion, 1.

Eligibility criteria—Interim Labor regulation.—Interim Department of 
Labor regulation setting more restrictive eligibility criteria for black lung
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BLACK LUNG BENEFITS REFORM ACT OF 1977-Continued.
benefit claimants than criteria of Department of Health, Education, and 
Welfare interim regulation in existence on June 30, 1973, violates 
§ 902(f)(2) of Act, which provides that, pending issuance of permanent 
regulations, claims are to be evaluated under criteria not more restrictive 
than those applicable to claims filed on June 30, 1973. Pittston Coal Group 
v. Sebben, p. 105.

CAPITAL INVESTMENTS BY PUBLIC UTILITIES. See Constitu-
tional Law, XI.

CIVIL CONTEMPT OF COURT. See Stays, 1.

CIVIL RIGHTS ACT OF 1871. See also Civil Rights Attorney’s Fees 
Awards Act of 1976.

1. Actions of National Collegiate Athletic Association as state action 
performed under color of state law. — NCAA’s participation in events lead-
ing to state university’s suspension of its basketball coach did not consti-
tute “state action” prohibited by Fourteenth Amendment and was not per-
formed “under color of state law” within meaning of 42 U. S. C. §1983. 
National Collegiate Athletic Assn. v. Tarkanian, p. 179.

2. Statutes of limitations —Use of state personal injury statutes.— 
Where state law provides for multiple statutes of limitations for personal 
injury actions, courts considering claims filed under 42 U. S. C. § 1983 
should borrow State’s general or residual personal injury statute of limita-
tions. Owens v. Okure, p. 235.

CIVIL RIGHTS ACT OF 1968.
Title VIII—Zoning restriction—Disparate-impact test. —Assuming, as 

appellants conceded, that disparate-impact test is appropriate standard to 
use in analyzing facial challenge to local zoning code as violative of. Act, 
record demonstrates that appellees have shown that zoning restriction has 
a disparate impact, and that appellants’ justification to rebut prima facie 
case is inadequate. Town of Huntington v. NAACP, p. 15.

CIVIL RIGHTS ATTORNEY’S FEES AWARDS ACT OF 1976.
Prevailing party—Prisoner released before court rendered judgment.— 

Prisoner—who was released, and no longer in State’s custody, on date that 
court entered judgment in his favor on his 42 U. S. C. § 1983 suit against 
prison officials—was not a prevailing party within meaning of § 1988 and 
was not entitled to an award of attorney’s fees. Rhodes v. Stewart, p. 1.

COLLATERAL ATTACKS ON CRIMINAL SENTENCES. See Con-
stitutional Law, III, 1.

COLOR OF STATE LAW. See Civil Rights Act of 1871, 1.

COMMERCE CLAUSE. See Constitutional Law, I.
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COMPLETE AUTO TEST. See Constitutional Law, I.

CONCLUSIONS CONTAINED IN REPORTS AS EXCEPTION TO 
HEARSAY RULE. See Admissibility of Evidence.

CONFRONTATION OF WITNESSES. See Constitutional Law, IL

CONSPIRACIES. See Constitutional Law, III, 1.

CONSTITUTIONAL LAW. See also Civil Rights Act of 1871, 1; Civil 
Rights Attorney’s Fees Awards Act of 1976; Stays, 1.

I. Commerce Clause.
Discrimination against interstate commerce—Complete Auto test.—Illi-

nois Telecommunications Excise Tax, which covers interstate telecom-
munications, does not violate Commerce Clause, since it satisfies four-
pronged test of Complete Auto Transit, Inc. v. Brady, 430 U. S. 274. 
Goldberg v. Sweet, p. 252.

II. Confrontation of Witnesses.
Impeachment of main prosecution witness— Harmless-error analysis. — 

In a rape case, court’s refusal to allow petitioner to introduce impeachment 
evidence to show that main prosecution witness had motive to lie about in-
cident denied him his right to confront witnesses against him, and that 
error was not harmless beyond a reasonable doubt. Olden v. Kentucky, 
p. 227.

III. Double Jeopardy.
1. Collateral attack on prior guilty plea. — Respondents’ guilty pleas 

and convictions on two conspiracy charges in a single proceeding foreclosed 
them from raising, in a collateral attack on their sentences, a double jeop-
ardy claim based on an argument that schemes alleged in their indictments 
were in fact part of only one conspiracy. United States v. Broce, p. 563.

2. Reversal of conviction because of erroneously admitted evidence— 
Second trial not barred. —When a reviewing court determines that a de-
fendant’s conviction must be set aside because certain evidence was erro-
neously admitted against him and finds that, once that evidence is dis-
counted, there is insufficient evidence to support conviction, Double 
Jeopardy Clause does not forbid retrial so long as sum of evidence offered 
by State and admitted by trial court—whether erroneous or not—would 
have been sufficient to sustain a guilty verdict. Lockhart v. Nelson, p. 33.

IV. Due Process.
Preservation of evidentiary material potentially useful to criminal de-

fendant.—Tn a sexual assault case, Due Process Clause did not require 
State to preserve semen samples that might have exonerated defendant, 
since defendant could not show bad faith on part of police in improperly 
preserving evidence. Arizona v. Youngblood, p. 51.
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CONSTITUTIONAL LAW-Continued.

V. Equal Protection of the Laws.
1. City Minority Business Utilization Plan—Award of city construction 

contracts.—Court of Appeals’ judgment—that city’s plan requiring prime 
city construction contractors to subcontract specified percentage of each 
contract’s dollar amount to minority businesses violated Equal Protection 
Clause in that (1) it was not justified by a compelling governmental inter-
est, since record revealed no prior discrimination by city in awarding con-
tracts, and (2) set-aside was not narrowly tailored to accomplish a remedial 
purpose—is affirmed. Richmond v. J. A. Croson Co., p. 469.

2. Real property assessments.—Assessments basing valuation of peti-
tioners’ real properties on their recent purchase price violate Equal Protec-
tion Clause; however, a State may divide property into classes and assign 
to each a different tax burden so long as those divisions and burdens are 
not arbitrary or capricious; Clause is not satisfied unless State itself re-
moves discrimination rather than imposing on taxpayers burden of seeking 
upward revision of undervalued property’s assessments. Allegheny Pitts-
burgh Coal Co. v. Webster County, p. 336.

VI. Privilege Against Self-Incrimination.
Miranda warnings—Roadside questioning before arrest—Since ordi-

nary traffic stops do not involve custody for purposes of Miranda, respond-
ent was not entitled to a recitation of his constitutional rights prior to his 
arrest for driving while under influence of alcohol, and his roadside re-
sponses to questioning were admissible. Pennsylvania v. Bruder, p. 9.

VII. Right to Counsel.
1. Assistance of counsel—Prejudice as an essential component of 

Geders rule violation—Consultation with attorney during break in testi-
mony. —A showing of prejudice is not an essential component of a violation 
of rule of Geders v. United States, 425 U. S. 80, that a trial court’s order 
directing a defendant not to consult his attorney during an overnight recess 
called while defendant was testifying violated Sixth Amendment right to 
assistance of counsel; however, Constitution does not compel a trial judge 
to allow a criminal defendant to confer with his attorney during a brief— 
here, 15-minute—break in his testimony. Perry v. Leeke, p. 272.

2. Right of appointed counsel to withdraw from a first appeal—Applica-
tion of lack of prejudice standard or harmless-error analysis.—Petitioner 
was deprived of constitutionally adequate representation on first appeal by 
State Court of Appeals’ failure to follow procedures set forth in Anders v. 
California, 386 U. S. 738, for allowing appointed counsel to withdraw on 
basis that appeal is frivolous; application of lack of prejudice standard or 
harmless-error analysis in such a case would render Anders meaningless. 
Penson v. Ohio, p. 75.
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CONSTITUTIONAL LAW-Continued.

VIII. Searches and Seizures.
Greenhouse on residential property—Naked-eye observation from heli-

copter.— State Supreme Court’s judgment that helicopter surveillance of a 
partially covered greenhouse in a residential yard constituted a search for 
which Fourth Amendment requires a warrant is reversed. Florida v. 
Riley, p. 445.

IX. Separation of Powers.
Federal Sentencing Guidelines.—Guidelines promulgated by United 

States Sentencing Commission—which establish a range of determinate 
sentences for all categories of federal offenses and defendants—are con-
stitutional, since Congress neither delegated excessive legislative power to 
Commission nor upset constitutionally mandated balance of powers be-
tween coordinate Branches by placing Commission in Judicial Branch, re-
quiring that federal judges serve on Commission and share authority with 
nonjudges, or empowering President to appoint and remove members. 
Mistretta v. United States, p. 361.

X. Supremacy Clause.
Outer Continental Shelf Lands Act (OCSLA)—Pre-emption of state 

law. — OSCLA does not prevent State from including, in its formula for cal-
culating in-state taxable income, income earned from sale of oil and natural 
gas extracted from Outer Continental Shelf. Shell Oil Co. v. Iowa Depart-
ment of Revenue, p. 19.

XL Taking of Property.
Utility regulation scheme—Disallowance of capital investment recov-

ery. —A state utility regulation scheme does not “take” property simply be-
cause, in determining rate increases, it disallows recovery of capital invest-
ments that are not “used and useful in service to the public.” Duquesne 
Light Co. v. Barasch, p. 299.

CONSULTATION WITH ATTORNEY DURING BREAKS IN TESTI-
MONY. See Constitutional Law, VII, 1.

CONTEMPT OF COURT. See Stays, 1.

COURTS OF APPEALS. See Jurisdiction, 1.

CRIMINAL LAW. See Constitutional Law, II-IV, VI-VIII; Stays, 2.

CROSS-EXAMINATION OF WITNESSES. See Admissibility of 
Evidence.

CUSTODIAL INTERROGATION BY POLICE. See Constitutional 
Law, VI.
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DELEGATION BY CONGRESS OF LEGISLATIVE POWER. See 
Constitutional Law, IX.

DISCRIMINATION AGAINST INTERSTATE COMMERCE. See 
Constitutional Law, I.

DISCRIMINATION ON BASIS OF RACE OR NATIONAL ORIGIN. 
See Constitutional Law, V, 1.

DISPARATE-IMPACT ANALYSIS. See Civil Rights Act of 1968.

DISTRICT COURTS. See Admissibility of Evidence.

DOUBLE JEOPARDY. See Constitutional Law, III.

DRIVING WHILE UNDER THE INFLUENCE. See Constitutional 
Law, VI.

DUE PROCESS. See Civil Rights Act of 1871, 1; Constitutional Law, 
IV.

EFFECTIVE ASSISTANCE OF COUNSEL. See Constitutional Law, 
VII, 2.

ELIGIBILITY CRITERIA FOR BLACK LUNG CLAIMS. See Black 
Lung Benefits Reform Act of 1977.

EMPLOYER AND EMPLOYEES. See National Security Agency.

EQUAL PROTECTION OF THE LAWS. See Constitutional Law, V.

ERRONEOUS ADMISSION OF EVIDENCE. See Constitutional 
Law, III, 2.

EVIDENCE. See Admissibility of Evidence; Constitutional Law, IV.

EXCISE TAXES. See Constitutional Law, I.

FEDERAL COURTS. See Jurisdiction, 2.

FEDERAL RULES OF EVIDENCE. See Admissibility of Evidence.

FEDERAL SENTENCING GUIDELINES. See Constitutional Law, 
IX.

FEDERAL-STATE RELATIONS. See Constitutional Law, X.

FIFTH AMENDMENT. See Constitutional Law, III, IV, VI, XI; 
Stays, 1.

FINAL DETERMINATIONS OF ADMINISTRATIVE AGENCIES. 
See Jurisdiction, 1.

FINAL ORDERS. See Jurisdiction, 3.

FOREIGN SOVEREIGN IMMUNITIES ACT OF 1976. See Jurisdic-
tion, 2.
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FOURTEENTH AMENDMENT. See Civil Rights Act of 1871, 1; Con-
stitutional Law, III—VI; VII, 2; Stays, 1.

FOURTH AMENDMENT. See Constitutional Law, VIII.
FREEDOM OF INFORMATION ACT. See Stays, 3.
FREE SPEECH RIGHTS OF UNION MEMBERS. See Labor- 

Management Reporting and Disclosure Act of 1959.
GEDERS RULE. See Constitutional Law, VII, 1.
GENERAL PERSONAL INJURY STATUTES OF LIMITATIONS. 

See Civil Rights Act of 1871, 2; Labor-Management Reporting and 
Disclosure Act of 1959, 2.

GUILTY PLEA AS BARRING COLLATERAL DOUBLE JEOPARDY 
CLAIM. See Constitutional Law, III, 1.

HARMLESS ERROR. See Constitutional Law, II; VII, 2.
HEARINGS BEFORE EMPLOYMENT TERMINATION. See Na-

tional Security Agency.
HEARSAY RULE. See Admissibility of Evidence.
ILLINOIS. See Constitutional Law, I.
IMMUNITY OF FOREIGN SOVEREIGN FROM SUIT. See Jurisdic-

tion, 2.
IMPEACHMENT OF WITNESSES. See Constitutional Law, II.
INTERIM DEPARTMENT OF LABOR REGULATION FOR BLACK 

LUNG ELIGIBILITY. See Black Lung Benefits Reform Act of 
1977.

INTERSTATE COMMERCE. See Constitutional Law, I.
INVESTIGATORY REPORTS AS EXCEPTION TO HEARSAY 

RULE. See Admissibility of Evidence.
JURISDICTION.

1. Courts of Appeals—Writ of mandamus—Review of black lung 
claims.— Court of Appeals, after declaring invalid interim Labor Depart-
ment regulation setting criteria for black lung eligibility, erred in issuing a 
writ of mandamus compelling Secretary of Labor to readjudicate a class of 
claims previously considered under such regulation even though Secre-
tary’s decision in those cases had become final. Pittston Coal Group v. 
Sebben, p. 105.

2. Federal Courts—Foreign Sovereign Immunities Act of 1976.— Act 
provides sole basis for obtaining jurisdiction over a foreign state in United 
States courts; action was properly dismissed because Act did not authorize 
jurisdiction over petitioner for damages sustained by respondent’s ship 
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JURISDICTION—Continued.
when Argentine military aircraft attacked it in international waters during 
war between Great Britain and petitioner over Falkland Islands (Malvi-
nas). Argentine Republic v. Amerada Hess Shipping Corp., p. 428.

3. Supreme Court—Finality of decision when proceedings remain in 
state court.— For purposes of Supreme Court’s jurisdiction under 28 
U. S. C. § 1257(2), Pennsylvania Supreme Court decision remanding case 
for further proceedings to revise utility’s rates is a final order, since state 
court had ruled on constitutionality of state law at issue, and all that re-
mained was a straightforward application of its clear directive. Duquesne 
Light Co. v. Barasch, p. 299.

4. Supreme Court—Mandatory jurisdiction. —Supreme Court review of 
Court of Appeals’ decision striking down local zoning ordinance as a viola-
tion of federal law and ordering town to rezone project site is limited to 
that portion of case striking down ordinance, since it implicates the Court’s 
mandatory jurisdiction. Town of Huntington v. NAACP, p. 15.

LABOR-MANAGEMENT REPORTING AND DISCLOSURE ACT OF 
1959.

1. Free speech provisions—Removal of elected business agent.—Re-
moval of an elected business agent, in retaliation for statements he made at 
a union meeting in opposition to a dues increase sought by union trustee, 
violates Act. Sheet Metal Workers v. Lynn, p. 347.

2. Statutes of limitations—Use of state personal injury statutes.— 
Claims alleging violations of a union member’s right to free speech as to 
union matters under § 101(a)(2) are governed by state general or residual 
personal injury statutes of limitations. Reed v. United Transportation 
Union, p. 319.

LACK OF PREJUDICE STANDARD OF REVIEW. See Constitu-
tional Law, VII, 2.

LAWYERS. See Civil Rights Attorney’s Fees Awards Act of 1976.

LIMITATIONS ON ACTIONS. See Civil Rights Act of 1871, 2; Labor- 
Management Reporting and Disclosure Act of 1959, 2.

MANDAMUS JURISDICTION. See Jurisdiction, 1.

MANDATORY JURISDICTION. See Jurisdiction, 4.

MEDICARE PROGRAM. See Social Security Act.

MINORITY BUSINESSES. See Constitutional Law, V, 1.

MIRANDA WARNINGS. See Constitutional Law, VI.

NAKED-EYE AERIAL OBSERVATION OF PREMISES BY GOV-
ERNMENT OFFICIALS. See Constitutional Law, VIII.
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NATIONAL COLLEGIATE ATHLETIC ASSOCIATION ACTIVITIES 
AS STATE ACTION. See Civil Rights Act of 1871, 1.

NATIONAL SECURITY AGENCY.
Removal for cause—Statutory authority.— Neither 50 U. S. C. §833— 

which provides that an NS A employee “may” be removed upon a deter-
mination that other statutes’ termination procedures cannot be invoked 
consistently with national security—nor 5 U. S. C. § 7532—which provides 
that an employee must be given, inter alia, a preremoval hearing before he 
is removed in interests of national security—barred NS A from terminating 
an employee by invoking its for-cause removal mechanism adopted pursu-
ant to National Security Agency Act of 1959. Carlucci v. Doe, p. 93.

NATURAL GAS. See Constitutional Law, X.

NONDELEGATION DOCTRINE OF SEPARATION-OF-POWERS 
PRINCIPLE. See Constitutional Law, IX.

OIL. See Constitutional Law, X.

OPINIONS CONTAINED IN REPORTS AS EXCEPTION TO HEAR-
SAY RULE. See Admissibility of Evidence.

OUTER CONTINENTAL SHELF LANDS ACT. See Constitutional 
Law, X.

PERSONAL INJURY STATUTES OF LIMITATIONS. See Civil 
Rights Act of 1871, 2; Labor-Management Reporting and Disclo-
sure Act of 1959, 2.

POLICE INTERROGATION. See Constitutional Law, VI.

PRE-EMPTION OF STATE LAW BY FEDERAL LAW. See Constitu-
tional Law, X.

PREJUDICE AS COMPONENT OF GEDERS RULE VIOLATION. 
See Constitutional Law, VII, 1.

PREVAILING PARTIES. See Civil Rights Attorney’s Fees Awards 
Act of 1976.

PRISONERS. See Civil Rights Attorney’s Fees Awards Act of 1976.

PRIVILEGE AGAINST SELF-INCRIMINATION. See Constitutional
Law, VI; Stays, 1.

PROOF. See Civil Rights Act of 1968.

PROPERTY ASSESSMENTS. See Constitutional Law, V, 2.

PUBLIC INVESTIGATORY REPORTS AS EXCEPTION TO HEAR-
SAY RULE. See Admissibility of Evidence.

PUBLIC UTILITIES. See Constitutional Law, XI.
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RATE INCREASES BY PUBLIC UTILITIES. See Constitutional 
Law, XI.

REAL PROPERTY ASSESSMENTS. See Constitutional Law, V, 2.

REGULATIONS SETTING BLACK LUNG ELIGIBILITY CRITERIA. 
See Black Lung Benefits Reform Act of 1977.

REMOVAL OF ELECTED UNION OFFICIALS. See Labor-Manage-
ment Reporting and Disclosure Act of 1959, 1.

REMOVAL OF NATIONAL SECURITY AGENCY EMPLOYEES. 
See National Security Agency.

RESIDUAL PERSONAL INJURY STATUTES OF LIMITATIONS. 
See Civil Rights Act of 1871, 2; Labor-Management Reporting and 
Disclosure Act of 1959, 2.

RETRIAL AFTER REVERSAL AS DOUBLE JEOPARDY. See Con-
stitutional Law, III, 2.

RETROACTIVITY OF ADMINISTRATIVE RULES. See Social Secu-
rity Act.

REZONING. See Jurisdiction, 4.

RIGHT TO COUNSEL. See Constitutional Law, VII.

RULEMAKING AUTHORITY OF ADMINISTRATIVE AGENCY. 
See Social Security Act.

SEARCHES AND SEIZURES. See Constitutional Law, VIII.
SECTION 1983. See Civil Rights Act of 1871.

SELF-INCRIMINATION. See Constitutional Law, VI; Stays, 1.

SENTENCING GUIDELINES FOR FEDERAL OFFENSES AND 
DEFENDANTS. See Constitutional Law, IX.

SEPARATION OF POWERS. See Constitutional Law, IX.
SEXUAL ASSAULT. See Constitutional Law, IV.

SIXTH AMENDMENT. See Constitutional Law, II, VII.
SOCIAL SECURITY ACT.

Medicare program—Authority to promulgate retroactive rules.—Since, 
as a general matter, statutory grants of administrative rulemaking author-
ity will not be understood to encompass power to promulgate retroactive 
rules unless that power is conveyed by express terms, Secretary of Health 
and Human Services’ 1984 reinstatement of a previously invalidated 1981 
Medicare reimbursement regulation—which reinstatement allowed him to 
recoup sums previously paid to hospitals—is invalid. Bowen v. George-
town University Hospital, p. 204.
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SOVEREIGN IMMUNITY. See Jurisdiction, 2.

STATE ACTION. See Civil Rights Act of 1871, 1.

STATE TAX ASSESSMENTS. See Constitutional Law, V, 2.

STATUTES OF LIMITATIONS. See Civil Rights Act of 1871, 2; 
Labor-Management Reporting and Disclosure Act of 1959, 2.

STAYS.
1. Confinement for civil contempt as violation of privilege against self-

incrimination. —Application to stay judgment of State Court of Appeals — 
that Jacqueline Bouknight’s confinement for civil contempt until she re-
vealed whereabouts of her child, over whom she had supervised custody, 
violated her privilege against self-incrimination under Fifth Amendment — 
is granted. Baltimore City Department of Social Services v. Bouknight 
(Reh n qu ist , C. J., in chambers), p. 1301.

2. Conviction for pandering.—State’s application to stay enforcement of 
State Supreme Court’s judgment reversing respondent’s conviction for 
pandering, pending disposition of a petition for certiorari, is denied, since 
lower court’s decision rests on an adequate state law ground. California v. 
Freeman (O’Conn or , J., in chambers), p. 1311.

3. Freedom of Information Act request. — Application to stay enforce-
ment of Court of Appeals’ judgment granting corporation’s FOIA request 
for documents prepared during routine Government audit of corporation’s 
Government contracts and subsequently transferred to law enforcement 
agency for use in grand jury investigation, pending disposition of a petition 
for a writ of certiorari, is granted. John Doe Agency v. John Doe Corp. 
(Mar sh all , J., in chambers), p. 1306.

SUBJECT-MATTER JURISDICTION. See Jurisdiction, 2.

SUPREMACY CLAUSE. See Constitutional Law, X.

SUPREME COURT. See also Jurisdiction, 3, 4.
1. Presentation of Attorney General, p. vn.
2. Appointment of Shelley L. Dowling as Librarian, p. iv.

TAKING OF PROPERTY. See Constitutional Law, XI.

TAXES. See Constitutional Law, I; V, 2; X.

TELECOMMUNICATIONS TAX. See Constitutional Law, I.

TERMINATION OF NATIONAL SECURITY AGENCY EMPLOY-
EES. See National Security Agency.

TITLE VIII OF CIVIL RIGHTS ACT OF 1968. See Civil Rights Act of 
1968.

TRAFFIC OFFENSES. See Constitutional Law, VI.



1328 INDEX

UNDER COLOR OF STATE LAW. See Civil Rights Act of 1871, 1.

UNIONS. See Labor-Management Reporting and Disclosure Act of 
1959.

UNITED STATES SENTENCING COMMISSION. See Constitutional 
Law, IX.

UTILITIES. See Constitutional Law, XI.

WITNESSES. See Constitutional Law, II.

WRIT OF MANDAMUS. See Jurisdiction, 1.

ZONING ORDINANCES. See Civil Rights Act of 1968; Jurisdiction, 4.
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