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NOTES

! Attorney General Thornburgh was presented to the Court on October
3, 1988 (see post, p. V).

*Mr. Fried resigned as Solicitor General effective January 20, 1989.

¢ Mr. Bryson became Acting Solicitor General effective January 21, 1989.

+Mr. Margeton resigned as Librarian effective November 18, 1988.

5 Mrs. Sherwin was appointed Acting Librarian effective November 18,
1988.

§Mrs. Dowling was appointed Librarian effective January 15, 1989.
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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits, pur-
suant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective February 18, 1988, viz.:

For the District of Columbia Circuit, WiLLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, WILLIAM J. BRENNAN, JR., Associate
Justice.

For the Second Circuit, THURGOOD MARSHALL, Associate
Justice.

For the Third Circuit, WILLIAM J. BRENNAN, JR., Associate
Justice.

For the Fourth Circuit, WILLIAM H. REHNQUIST, Chief Justice.
For the Fifth Circuit, BYRON R. WHITE, Associate Justice.
For the Sixth Circuit, ANTONIN SCALIA, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate
Justice.

For the Eighth Circuit, HARRY A. BLACKMUN, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, BYRON R. WHITE, Associate Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLIAM H. REHNQUIST, Chief Justice.
February 18, 1988.

(For next previous allotment, and modifications, see 479 U. S.,
p- v,483 U. S., pp. v, vI, and 484 U. S., pp. V, VL)







PRESENTATION OF THE ATTORNEY GENERAL
SuPREME COURT OF THE UNITED STATES

MONDAY, OCTOBER 3, 1988

Present: CHIEF JUSTICE REHNQUIST, JUSTICE BRENNAN,
JUSTICE WHITE, JUSTICE MARSHALL, JUSTICE BLACKMUN,
JUSTICE STEVENS, JUSTICE O’CONNOR, JUSTICE SCALIA,
and JUSTICE KENNEDY.

Mr. Solicitor General Charles Fried said:

MR. CHIEF JUSTICE, and may it please the Court, I have
the honor to present to the Court the seventy-sixth Attorney
General of the United States, the Honorable Dick Thorn-
burgh of Pennsylvania.

THE CHIEF JUSTICE said:

Mr. Attorney General, on behalf of the Court, I welcome
you as the chief law officer of the Government and as an offi-
cer of this Court. We welcome you to the performance of
the very important duties which will rest on you by virtue of
your office. Your commission as Attorney General of the
United States will be placed in the records of the Court. We
wish you well in your new office.
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RHODES ET AL. v. STEWART

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT

No. 88-139. Decided October 17, 1988

While in the custody of the Ohio Department of Rehabilitation and Correc-
tion, respondent Stewart and one Reese filed a suit in the District Court
under 42 U. S. C. § 1983 alleging violations of their First and Fourteenth
Amendment rights by prison officials. After entering a judgment for
the plaintiffs, the court entered an award of attorney’s fees pursuant to
42 U. S. C. §1988. On appeal defendant argued that, because Reese
had died and Stewart had been released, neither plaintiff had been in the
State’s custody on the day that the District Court had entered its under-
lying judgment. Nonetheless, the Court of Appeals upheld the fees
award, concluding that the claim’s mootness when the judgment was is-
sued did not undermine Stewart’s status as a prevailing party since he
had won a declaratory judgment. It distinguished this Court’s holding
in Hewitt v. Helms, 482 U. S. 755—that a plaintiff must receive some
relief on the merits of his claim before he can be said to have prevailed
within the meaning of § 1988 —on the ground that the plaintiff in Hew:tt,
unlike Stewart, had not won such a judgment.

Held: Stewart was not a prevailing party under the rule set forth in Hewstt
v. Helms, supra, and therefore was not entitled to an award of fees pur-
suant to § 1988. Nothing in Hewitt suggested that the entry of a de-
claratory judgment in a party’s favor automatically renders that party
prevailing. A declaratory judgment, like any other judgment, consti-
tutes relief only if it affects the behavior of the defendant towards the
plaintiff. There was no such result in this case, since the lawsuit was

1



2 OCTOBER TERM, 1988

Per Curiam 488 U. S.

not brought as a class action, and since Stewart could not benefit from
any changes in prison policies caused by his lawsuit.

Certiorari granted; 845 F. 2d 327, reversed.

PER CURIAM.

After entry of a judgment for the plaintiffs in a suit by two
prisoners under 42 U. S. C. §1983, the District Court for the
Southern District of Ohio, Eastern Division, ordered the de-
fendants to pay the plaintiffs’ attorney’s fees pursuant to 42
U. S. C. §1988. There is no entitlement to attorney’s fees,
however, unless the requesting party prevails; and by the
time the District Court entered its judgment in the underly-
ing suit one of the plaintiffs had died and the other was no
longer in custody. In this posture, the plaintiffs were not
prevailing parties under the rule we set forth in Hewitt v.
Helms, 482 U. S. 755 (1987), and the Court of Appeals for the
Sixth Circuit erred in affirming the award of fees by the Dis-
trict Court.

I

On January 17, 1978, while in the custody of the Ohio De-
partment of Rehabilitation and Correction, Albert Reese and
Larry Stewart filed a complaint alleging violations of their
First and Fourteenth Amendment rights by officials who re-
fused them permission to subscribe to a magazine. On April
2, 1981, the District Court issued an opinion and an order,
later amended in respects no longer pertinent to the case.
The court ruled that correctional officials had not applied the
proper procedural and substantive standards in denying the
inmates their request, and ordered compliance with those
standards.

Two months later, the District Court entered an award of
fees in favor of the attorneys for Reese and Stewart in the
amount of $5,306.25. The Court of Appeals for the Sixth
Circuit affirmed. 703 F. 2d 566 (1982). We granted cer-
tiorari, vacated the judgment, and remanded the case to
the Court of Appeals for further consideration in light of
Hensley v. Eckerhart, 461 U. S. 424 (1983). Rhodes v.
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Stewart, 461 U. S. 952 (1983). On remand from the Court of
Appeals, the District Court confirmed its earlier award.

None of the opinions or orders cited thus far made refer-
ence to, or showed awareness of, two salient facts: Reese
died on February 18, 1979; and Stewart, the sole respondent
now before us, was paroled on March 15, 1978, and given a
final release from parole on January 17, 1980. In conse-
quence, when the District Court issued its original order on
April 2, 1981, neither plaintiff was in the State’s custody.
For reasons that remain unexplained, petitioners here did
not raise this matter until their appeal of the District Court’s
order after remand.

A divided Court of Appeals upheld the award of fees con-
cluding that the mootness of the claim when the Judgment
was issued did not undermine respondent’s status as a pre-
vailing party eligible for attorney’s fees. Affirmance order,
845 F. 2d 327 (1988). In an unpublished opinion, the major-
ity characterized the relief plaintiffs had received as declara-
tory relief. The panel majority noted our recent holding in
Hewitt v. Helms, supra, that a plaintiff must receive some
relief on the merits of his claim before he can be said to have
prevailed within the meaning of §1988. It observed, how-
ever, that the plaintiff in Hewitt, unlike Stewart, had not won
a declaratory judgment, and concluded that the declaratory
judgment issued in this case justified the granting of attor-
ney’s fees.

II

The Court of Appeals misapprehended our holding in
Hewitt. Although the plaintiff in Hewitt had not won a de-
claratory judgment, nothing in our opinion suggested that
the entry of such a judgment in a party’s favor automatically
renders that party prevailing under § 1988. Indeed, we con-
firmed the contrary proposition:

“In all civil litigation, the judicial decree is not the end
but the means. At the end of the rainbow lies not a
judgment, but some action (or cessation of action) by the
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defendant that the judgment produces —the payment of
damages, or some specific performance, or the termina-
tion of some conduct. Redress is sought through the
court, but from the defendant. This is no less true of a
declaratory judgment suit than of any other action. The
real value of the judicial pronouncement —what makes it
a proper judicial resolution of a ‘case or controversy’
rather than an advisory opinion—is in the settling of
some dispute which affects the behavior of the defendant
towards the plaintiff.” 482 U. S., at 761 (emphasis in
original).

A declaratory judgment, in this respect, is no different from
any other judgment. It will constitute relief, for purposes of
§ 1988, if, and only if, it affects the behavior of the defendant
toward the plaintiff. In this case, there was no such result.
The lawsuit was not brought as a class action, but by two
plaintiffs. A modification of prison policies on magazine sub-
scriptions could not in any way have benefited either plain-
tiff, one of whom was dead and the other released before the
District Court entered its order. This case is thus controlled
by our holding in Hewitt, where the fact that the respondent
had “long since been released from prison” and “could not get
redress” from any changes in prison policy caused by his law-
suit compelled the conclusion that he was ineligible for an
award of fees. 482 U. S., at 763. The case was moot before
judgment issued, and the judgment therefore afforded the
plaintiffs no relief whatsoever. In the absence of relief, a
party cannot meet the threshold requirement of § 1988 that
he prevail, and in consequence he is not entitled to an award

of attorney’s fees.
Certiorari is granted, and the decision of the Court of Ap-

peals is reversed.
It is so ordered.

JUSTICE MARSHALL, dissenting.

I continue to believe that it is unfair to litigants and dam-
aging to the integrity and accuracy of this Court’s decisions
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to reverse a decision summarily without the benefit of full
briefing on the merits of the question decided. Buchanan v.
Stanships, Inc., 485 U. S. 265, 269-270 (1988) (MARSHALL,
J., dissenting); Commissioner v. McCoy, 484 U. S. 3, 7-8
(1987) (MARSHALL, J., dissenting); Montana v. Hall, 481
U. S. 400, 405-410 (1987) (MARSHALL, J., dissenting).

The Rules of this Court urge litigants filing petitions for
certiorari to focus on the exceptional need for this Court’s re-
view rather than on the merits of the underlying case. Sum-
mary disposition thus flies in the face of legitimate expecta-
tions of the parties seeking review by this Court and deprives
them of the opportunity to argue the merits of their claim
before judgment. Moreover, briefing on the merits leads to
greater accuracy in our decisions and helps this Court to
reduce as much as is humanly possible the inevitable inci-
dence of error in our opinions. Finally, the practice of sum-
mary disposition demonstrates insufficient respect for lower
court judges and for our own dissenting colleagues on this
Court.

It is my view that when the Court is considering summary
disposition of a case, it should, at the very least, so inform
the litigants and invite them to submit supplemental briefs on
the merits. I remain unconvinced that this slight modifica-
tion of our practice would unduly burden the Court. The
benefits of increasing the fairness and accuracy of our deci-
sionmaking and the value of according greater respect to our
colleagues on this and other courts more than outweigh any
burden associated with such a modest accommodation.

I dissent.

JUSTICE BLACKMUN, with whom JUSTICE BRENNAN joins,
dissenting.

Because courts usually do not award remedies in cases that
are moot, the novel legal issues presented here do not require
this Court’s plenary consideration, at least at this time. I
therefore would just deny the petition for certiorari. Inas-
much, however, as the Court has chosen to grant the peti-
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tion, I would give the case plenary consideration with full
briefing and argument. Because I believe that summary re-
versal is inappropriate, I dissent.

The Court summarily reverses the Court of Appeals’ judg-
ment for being contrary to “our holding in Hewitt [v. Helms,
482 U. S. 7565 (1987)],” ante, at 3. That case clearly does
not control here. In Hewitt, the plaintiff never obtained a
“formal judgment in his favor,” 482 U. S., at 761, and the
question there was whether he nonetheless could qualify as a
“prevailing party,” thereby making him eligible for attor-
ney’s fees under 42 U. S. C. §1988. The Court ruled that he
could not because nothing about his lawsuit changed the de-
fendants’ behavior towards him.

Here, however, respondent did obtain a “formal judgment
in his favor,” although he no longer was incarcerated at the
time. Thus, this case presents the question whether to be a
“prevailing party” it is enough to win one’s lawsuit. Hewitt
did not decide this question, nor could it have, since it did not
concern a plaintiff who had obtained “all or some of the relief
he sought through a judgment.” 482 U. S., at 760.

The Court quotes a passage from Hewitt and construes it
as stating that the entry of a declaratory judgment, without
practical consequences, would not suffice for the purposes of
§1988. Ante, at 3—4. In context, however, this passage
simply bolsters the Court’s point about when a nonfinal
“statement of law” in a judicial opinion may be deemed the
functional “equivalent of declaratory relief” under §1988.
482 U. S., at 761. Indeed, it would be ironic if this passage
purported to resolve a question not before the Court in Hew-
itt, as it extols the “judicial pronouncement” limited to re-
solving the particular “case or controversy” at hand rather
than rendering an “advisory opinion” on a question not pre-
sented by the facts of the immediate dispute. Ibid. Thus, I
believe that the Hewitt opinion was not meant to tell us, or
the Court of Appeals, how to decide this case. But even ifit
did, I would not summarily reverse the Court of Appeals on
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this basis for the very reason that our own pronouncements
lose their controlling authority when they attempt to decide
questions not before the Court at the time.!

Quite apart from the Court’s interpretation of Hewitt, 1
have doubts about its interpretation of the term “prevailing
party” in §1988. In ordinary usage, “prevailing” means win-
ning. In the context of litigation, winning means obtaining a
final judgment or other redress in one’s favor. While the
victory in this case may have been an empty one, it was a vie-
tory nonetheless. In the natural use of our language, we
often speak of victories that are empty, hollow, or Pyrrhic.
Thus, there is nothing anomalous about saying that respond-
ent prevailed although he derived no tangible benefit from
the judgment entered in his favor. Certainly the language
of the statute does not so obviously compel a contrary conclu-
sion as to warrant summary reversal.?

It is true that respondent here should not have obtained his
judgment, since his case had become moot. But the fact that
a party should not have “prevailed” ordinarily would not de-
prive him of attorney’s fees.? Perhaps an exception should
be made when the defect in the judgment goes to the court’s
jurisdiction, as mootness does, but the resolution of this issue

'See United States v. Hollywood Motor Car Co., 458 U. S. 263, 272, 275
(1982) (dissenting opinion) (summary reversal is inappropriate when this
Court’s prior precedents do not “mandate” or “compel” reversal). See also
EEOC v. FLRA, 476 U. S. 19, 26, n. 5 (1986) (STEVENS, J., dissenting)
(this Court customarily reserves summary dispositions for settled issues of
law).

2See Ganey v. Edwards, 759 F. 2d 337, 340 (CA4 1985) (plaintiff is enti-
tled to attorney’s fees simply because judgment was entered in his favor).
In addition, other Courts of Appeals have held that a judgment of nominal
damages suffices for § 1988. E. g., Skoda v. Fontani, 646 F. 2d 1193 (CA7
1981); Perez v. University of Puerto Rico, 600 F. 2d 1 (CA1 1979).

:For example, if a defendant failed to raise a statute of limitations de-
fense and the court entered a judgment for the plaintiff, and that judgment
became final, I assume that the defendant later could not object to an
award of attorney’s fees on the ground that the plaintiff should not have
prevailed because his claim was barred by the statute of limitations.
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is not obvious.® It surely is not one that should be decided
without benefit of briefing and oral argument.

I dissent from the Court’s summary disposition of this
case.

‘Cf. Garrity v. Sununu, 752 F. 2d 727, 736, n. 8, 738 (CA1 1984) (an
Eleventh Amendment issue not previously raised may not be used “to col-
laterally attack the court’s judgment solely for the purpose of avoiding pay-
ment of the fees award”) (footnote omitted).
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PENNSYLVANIA ». BRUDER

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPERIOR
COURT OF PENNSYLVANIA

No. 88-161. Decided October 31, 1988

After his vehicle was stopped by a police officer, respondent Bruder took
field sobriety tests and, in answer to questions, stated that he had been
drinking. He failed the tests and was then arrested and given Miranda
warnings. At his trial, his statements and conduct before arrest were
admitted into evidence, and he was convicted of driving while under the
influence of alecohol. The Pennsylvania Superior Court reversed the
conviction on the ground that the statements that Bruder uttered during
the roadside questioning were elicited through custodial interrogation
and should have been suppressed for lack of Miranda warnings.

Held: Bruder was not entitled to a recitation of his constitutional rights
prior to arrest, and his roadside responses to questioning were admissi-
ble. The rule of Berkemer v. McCarty, 468 U. S. 420—that ordinary
traffic stops do not involve custody for the purposes of Miranda—gov-
erns this case. Although unquestionably a seizure, this stop had the
same noncoercive aspects as the Berkemer detention: a single police offi-
cer asking Bruder a modest number of questions and requesting him to
perform simple tests in a location visible to passing motorists.

Certiorari granted; 365 Pa. Super. 106, 528 A. 2d 1385, reversed.

PER CURIAM.

Because the decision of the Pennsylvania Superior Court in
this case is contrary to Berkemer v. McCarty, 468 U. S. 420
(1984), we grant the petition for a writ of certiorari and
reverse.

In the early morning of January 19, 1985, Officer Steve
Shallis of the Newton Township, Pennsylvania, Police De-
partment observed respondent Thomas Bruder driving very
erratically along State Highway 252. Among other traffic
violations, he ignored a red light. Shallis stopped Bruder’s
vehicle. Bruder left his vehicle, approached Shallis, and
when asked for his registration card, returned to his car to
obtain it. Smelling alcohol and observing Bruder’s stum-
bling movements, Shallis administered field sobriety tests,
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including asking Bruder to recite the alphabet. Shallis also
inquired about alcohol. Bruder answered that he had been
drinking and was returning home. Bruder failed the sobri-
ety tests, whereupon Shallis arrested him, placed him in the
police car, and gave him Miranda warnings. Bruder was
later convicted of driving under the influence of alcohol. At
his trial, his statements and conduct prior to his arrest were
admitted into evidence. On appeal, the Pennsylvania Supe-
rior Court reversed, 365 Pa. Super. 106, 528 A. 2d 1385
(1987), on the ground that the above statements Bruder
had uttered during the roadside questioning were elicited
through custodial interrogation and should have been sup-
pressed for lack of Miranda warnings. The Pennsylvania
Supreme Court denied the State’s appeal application.

In Berkemer v. McCarty, supra, which involved facts
strikingly similar to those in this case, the Court concluded
that the “noncoercive aspect of ordinary traffic stops prompts
us to hold that persons temporarily detained pursuant to such
stops are not ‘in custody’ for the purposes of Miranda.” Id.,
at 440. The Court reasoned that although the stop was
unquestionably a seizure within the meaning of the Fourth
Amendment, such traffic stops typically are brief, unlike a
prolonged station house interrogation. Second, the Court
emphasized that traffic stops commonly occur in the “pub-
lic view,” in an atmosphere far “less ‘police dominated’
than that surrounding the kinds of interrogation at issue in
Muiranda itself.” Id., at 438-439. The detained motorist’s
“freedom of action [was not] curtailed to ‘a degree associated
with formal arrest.”” Id., at 440 (citing California v.
Beheler, 463 U. S. 1121, 1125 (1983)). Accordingly, he was
not entitled to a recitation of his constitutional rights prior
to arrest, and his roadside responses to questioning were
admissible.’

1We did not announce an absolute rule for all motorist detentions,
observing that lower courts must be vigilant that police do not “delay
formally arresting detained motorists, and . . . subject them to sustained
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The facts in this record, which Bruder does not contest,
reveal the same noncoercive aspects as the Berkemer de-
tention: “a single police officer ask[ing] respondent a modest
number of questions and request[ing] him to perform a
simple balancing test at a location visible to passing motor-
ists.” 468 U. S., at 442 (footnote omitted).? Accordingly,
Berkemer’s rule, that ordinary traffic stops do not involve
custody for purposes of Miranda, governs this case.? The
judgment of the Pennsylvania Superior Court that evidence
was inadmissible for lack of Miranda warnings is reversed.

It is so ordered.

JUSTICE MARSHALL, dissenting.

I agree with JUSTICE STEVENS that the Court should not
disturb the decision of the court below, and accordingly I join
his dissent. I write separately to note my continuing belief
that it is unfair to litigants and damaging to the integrity and
accuracy of this Court’s decisions to reverse a decision sum-
marily without the benefit of full briefing on the merits of

and intimidating interrogation at the scene of their initial detention.”
Berkemer v. McCarty, 468 U. S. 420, 440 (1984).

2Reliance on the Pennsylvania Supreme Court’s decision in Common-
wealth v. Meyer, 488 Pa. 297, 412 A. 2d 517 (1980), to which we referred in
Berkemer, see 468 U. S., at 441, and n. 34, is inapposite. Meyer involved
facts which we implied might properly remove its result from Berkemer’s
application to ordinary traffic stops; specifically, the motorist in Meyer
could be found to have been placed in custody for purposes of Miranda
safeguards because he was detained for over half an hour, and subjected to
questioning while in the patrol car. Thus, we acknowledged Meyer’s rele-
vance to the unusual traffic stop that involves prolonged detention. We
expressly disapproved, however, the attempt to extrapolate from this sen-
sitivity to uncommon detention circumstances any general proposition that
custody exists whenever motorists think that their freedom of action has
been restricted, for such a rationale would eviscerate Berkemer altogether.
See Berkemer, supra, at 436-4317.

$We thus do not reach the issue whether recitation of the alphabet in
response to custodial questioning is testimonial and hence inadmissible
under Miranda v. Arizona, 384 U. S. 436 (1966).
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the question decided. Rhodes v. Stewart, ante, p. 1 (MAR-
SHALL, J., dissenting); Buchanan v. Stanships, Inc., 485
U. S. 265, 269 (1988) (MARSHALL, J., dissenting); Commis-
stoner v. McCoy, 484 U. S. 3, 7 (1987) (MARSHALL, J., dis-
senting). I therefore dissent from the Court’s decision today
to reverse summarily the decision below.

JUSTICE STEVENS, with whom JUSTICE MARSHALL joins,
dissenting.

The Court explains why it reverses the decision of the
Superior Court of Pennsylvania in this drunken driving case,
but it does not explain why it granted certiorari.

In Berkemer v. McCarty, 468 U. S. 420, 440-442 (1984),
the Court concluded that Miranda warnings are not required
during a traffic stop unless the citizen is taken into custody;
that there is no bright-line rule for determining when deten-
tions short of formal arrest constitute custody; and that “the
only relevant inquiry is how a reasonable man in the suspect’s
position would have understood his situation,” 468 U. S., at
442. The rule applied in Pennsylvania is strikingly similar to
this Court’s statement in Berkemer. As the Pennsylvania
Superior Court explained in this case:

“In Pennsylvania, ‘custodial interrogation does not
require that police make a formal arrest, nor that the
police intend to make an arrest. . . . Rather, the test of
custodial interrogation is whether the individual being
interrogated reasonably believes his freedom of action
is being restricted.” Commonwealth v. Meyer, 488 Pa.
297, 307, 412 A. 2d 517, 521 (1980) (quoting Common-
wealth v. Brown, 473 Pa. 562, 570, 375 A. 2d 1260, 1264
a977). . ..

“In Commonwealth v. Meyer, the Pennsylvania Su-
preme Court ruled that the driver of a car involved in an
accident who was suspected of driving under the influ-
ence of alcohol and who was told by police to wait at the
scene until additional police arrived was in custody for
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purposes of Miranda. The Meyer court reasoned that
because the defendant had a reasonable belief that his
freedom of action had been restricted, statements elic-
ited before he received his Miranda warnings should
have been suppressed. 488 Pa. at 307, 412 A. 2d at
522.” 365 Pa. Super. 106, 111-112, 528 A. 2d 1385, 1387
(1987).

In its Berkemer opinion, this Court cited the Pennsylvania
Supreme Court’s opinion in Commonwealth v. Meyer, 488
Pa. 297, 412 A. 2d 517 (1980), with approval. 468 U. S., at
441, n. 34. Thus, there appears to be no significant differ-
ence between the rule of law that is generally applied to traf-
fic stops in Pennsylvania and the rule that this Court would
approve in other States.

There is, however, a difference of opinion on the question
whether the rule was correctly applied in this case. The
Superior Court of Pennsylvania was divided on the issue.
See 365 Pa. Super., at 117, 528 A. 2d, at 1390 (Rowley, J.,
concurring and dissenting). It was therefore quite appropri-
ate for the prosecutor to seek review in the Supreme Court of
Pennsylvania. That court summarily denied review without
opinion. See 518 Pa. 635, 542 A. 2d 1365 (1988). That ac-
tion was quite appropriate for the highest court of a large
State like Pennsylvania because such a court is obviously
much too busy to review every arguable misapplication of
settled law in cases of this kind.

For reasons that are unclear to me, however, this Court
seems to welcome the opportunity to perform an error-
correcting function in cases that do not merit the attention of
the highest court of a sovereign State. See, e. g., Florida v.
Meyers, 466 U. S. 380 (1984) (per curiam); Illinois v.
Batchelder, 463 U. S. 1112 (1983) (per curiam). Although
there are cases in which “there are special and important rea-
sons” for correcting an error that is committed by another
court, see this Court’s Rule 17.1, this surely is not such a
case. The Court does not suggest that this case involves an
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important and unsettled question of federal law or that there
is confusion among the state and federal courts concerning
what legal rules govern the application of Miranda to ordi-
nary traffic stops. Rather, the Court simply holds that
the Superior Court of Pennsylvania misapplied our decision
in Berkemer to “[t]he facts in this record.” Amnte, at 11.
In my judgment this Court’s scarce resources would be far
better spent addressing cases that are of some general im-
portance “beyond the facts and parties involved,” Boag v.
MacDougall, 454 U. S. 364, 368 (1982) (REHNQUIST, J., dis-
senting), than in our acting as “self-appointed . .. super-
visors of the administration of justice in the state judicial
systems,” Florida v. Meyers, 466 U. S., at 385 (STEVENS, J.,
dissenting).

Accordingly, because I would not disturb the decision of
the Supreme Court of Pennsylvania—which, incidentally, is
the court to which the petitioner asks us to direct the writ of
certiorari—I respectfully dissent.
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TOWN OF HUNTINGTON ET AL. v. HUNTINGTON
BRANCH, NATIONAL ASSOCIATION FOR
THE ADVANCEMENT OF COLORED
PEOPLE, ET AL.

ON APPEAL FROM THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

No. 87-1961. Decided November 7, 1988

The town of Huntington, N. Y., has a zoning classification permitting, inter
alia, private construction of multifamily housing projects, but only in the
town’s urban renewal area, where 52% of the residents are minorities.
A private developer, after acquiring an option to purchase a site in a 98%
white section of town zoned for single-family residences, requested the
town board to amend the code to permit multifamily rental construction
by private developers townwide. The board rejected this request. Ap-
pellees filed a complaint in the District Court against appellants alleging,
among other things, that appellants had violated Title VIII of the Civil
Rights Act of 1968 by refusing to amend the zoning code and by refusing
to rezone the proposed building site. Appellants conceded that the fa-

‘ cial challenge to the code should be evaluated under a disparate-impact
standard. The District Court rejected appellees’ claims. However, the
Court of Appeals reversed as to both claims, holding, with regard to the

| town’s failure to amend the zoning code, that appellees had established a
prima facie case of discriminatory impact, which appellants had failed to
rebut. It ordered the town to strike the zoning limitation from the code
and to rezone the project site.

Held:

1. This Court expressly declines to review the judgment below insofar
as it relates to the refusal to rezone the project site, because that portion
of the case does not implicate this Court’s mandatory jurisdiction.

2. Since appellants conceded the applicability of the disparate-impact
test, this Court does not decide whether that test is the appropriate one.
Assuming that test applies, the Court is satisfied on this record that ap-
pellees have shown that the zoning restriction has a disparate impact,
and that the justification proffered by appellants to rebut the prima facie
case is inadequate.

844 F. 2d 926, affirmed.
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PER CURIAM.

The motion of New York Planning Federation for leave to
file a brief as amicus curiae is granted.

The town of Huntington, N. Y., has about 200,000 resi-
dents, 95% of whom are white and less than 4% black. Al-
most three-fourths of the black population is clustered in six
census tracts in the town’s Huntington Station and South
Greenlawn areas. Of the town’s remaining 42 census tracts,
30 are at least 99% white.

As part of Huntington’s urban renewal effort in the 1960’s,
the town created a zoning classification (R-3M Garden Apart-
ment District) permitting construction of multifamily housing
projects, but by §198-20 of the Town Code, App. to Juris.
Statement 94a, restricted private construction of such hous-
ing to the town’s “urban renewal area” —the section of the
town in and around Huntington Station, where 52% of the
residents are minorities. Although §198-20 permits the
Huntington Housing Authority (HHA) to build multifamily
housing townwide, the only existing HHA project is within
the urban renewal area.

Housing Help, Inc. (HHI), a private developer interested
in fostering residential integration, acquired an option to
purchase a site in Greenlawn/East Northport, a 98% white
section of town zoned for single-family residences. On
February 26, 1980, HHI requested the town board to com-
mit to amend §198-20 of the Town Code to permit multi-
family rental construction by a private developer. On Janu-
ary 6, 1981, the board formally rejected this request. On
February 23, 1981, HHI, the Huntington Branch of the Na-
tional Association for the Advancement of Colored People
(NAACP), and two black, low-income residents of Hunting-
ton (appellees) filed a complaint against the town and mem-
bers of the town board (appellants) in the Federal District
Court for the Eastern District of New York, alleging, inter
alia, that they had violated Title VIII of the Civil Rights Act
of 1968 by (1) refusing to amend the zoning code to allow for
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private construction of multifamily housing outside the urban
renewal zone and (2) refusing to rezone the proposed site to
R-3M. Appellees asserted that both of these claims should
be adjudicated under a disparate-impact standard. Appel-
lants agreed that the facial challenge to the ordinance should
be evaluated on that basis, but maintained that the decision
not to rezone the proposed project site should be analyzed
under a discriminatory-intent standard.
Following a bench trial, the District Court rejected appel-
lees’ Title VIII claims. 668 F. Supp. 762 (EDNY 1987).
The Court of Appeals for the Second Circuit reversed as to
both claims. 844 F. 2d 926 (1988). The Court of Appeals
held that, in order to establish a prima facie case, a Title VIII
plaintiff need only demonstrate that the action or rule chal-
lenged has a discriminatory impact. As to the failure to
amend the zoning ordinance (which is all that concerns us
here), the court found discriminatory impact because a dis-
proportionately high percentage of households that use and
that would be eligible for subsidized rental units are minor-
ities, and because the ordinance restricts private construc-
tion of low-income housing to the largely minority urban re-
newal area, which “significantly perpetuated segregation in
the Town.” Id., at 938. The court declared that in order to
rebut this prima facie case, appellants had to put forth “bona
fide and legitimate” reasons for their action and had to dem-
| onstrate that no “less discriminatory alternative can serve
those ends.” Id., at 939. The court found appellants’ ra-
tionale for refusal to amend the ordinance—that the restric-
tion of multifamily projects to the urban renewal area would
encourage developers to invest in a deteriorated and needy
section of town—clearly inadequate. In the court’s view,
that restriction was more likely to cause developers to invest
in towns other than Huntington than to invest in Hunting-
ton’s depressed urban renewal area, and tax incentives would
have been a more efficacious and less discriminatory means
to the desired end.

| s e
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After concluding that appellants had violated Title VIII,
the Court of Appeals directed Huntington to strike from
§ 198-20 the restriction of private multifamily housing proj-
ects to the urban renewal area and ordered the town to re-
zone the project site to R—-3M.

Huntington seeks review pursuant to 28 U. S. C. § 1254(2)
on the basis that, in striking the zoning limitation from the
Town Code, the Court of Appeals invalidated “a State statute

. as repugnant to” Title VIII, a “la[w] of the United
States.” Viewing the case as involving two separate claims,
as presented by the parties and analyzed by the courts below,
we note jurisdiction, but limit our review to that portion of
the case implicating our mandatory jurisdiction. Thus, we
expressly decline to review the judgment of the Court of Ap-
peals insofar as it relates to the refusal to rezone the project
site.

Since appellants conceded the applicability of the disparate-
impact test for evaluating the zoning ordinance under Title
VIII, we do not reach the question whether that test is the
appropriate one. Without endorsing the precise analysis of
the Court of Appeals, we are satisfied on this record that
disparate impact was shown, and that the sole justification
proffered to rebut the prima facie case was inadequate. The
other points presented to challenge the court’s holding with
regard to the ordinance do not present substantial federal
questions. Accordingly, the judgment of the Court of Ap-
peals is

Affirmed.

JUSTICE WHITE, JUSTICE MARSHALL, and JUSTICE STE-
VENS would note probable jurisdiction and set the case for
oral argument.
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APPEAL FROM THE SUPREME COURT OF IOWA
No. 87-984. Argued October 4, 1988—Decided November 8, 1988

Between tax years 1977 and 1980, a portion of Shell Oil Company’s gross
revenues was derived from the sale of oil and natural gas extracted from
the Outer Continental Shelf (OCS). Shell sold all of its OCS gas directly
at the OCS wellhead platform, but piped most of its OCS crude oil in-
land, where it was either sold to third parties or refined, which typically
involved commingling it with non-OCS oil. Shell’s principal business in
Towa during the years at issue was the sale of oil and chemical products
which were manufactured and refined elsewhere and included commin-
gled OCS oil. In computing its Iowa corporate income taxes for those
years, Shell adjusted the apportionment formula the State uses to calcu-
late in-state taxable income—under which that portion of overall net in-
come that is “reasonably attributable to the trade or business within the
state” is taxed —to exclude a figure which Shell claimed reflected income
earned from the OCS. The Iowa formula had previously been upheld
against Due Process and Commerce Clause challenges in Moorman Mfg.
Co. v. Bair, 437 U. S. 267. The Iowa Department of Revenue rejected
Shell’s modification of the formula and found the tax payments deficient,
which decision was affirmed by a County District Court and by the Iowa
Supreme Court. Both courts rejected Shell’s contention that the Outer
Continental Shelf Lands Act (OCSLA) pre-empts Iowa’s apportionment
formula and therefore prevents the State from taxing income earned
from the sale of OCS oil and gas.

Held: The OCSLA does not prevent Iowa from including income earned
from the sale of OCS oil and gas in its apportionment formula. In adopt-
ing for the OCS the civil and criminal laws of “each adjacent state,”
the OCSLA does provide that “[s]tate taxation laws shall not apply”
and further specifies that such adoption “shall never be interpreted as a
basis for [a State’s] claiming any interest in [the OCS] or the revenues
therefrom.” However, the above-quoted provisions, when read in the
context of the entire section in which they appear, and the background
and legislative history of the OCSLA, establish that Congress was ex-
clusively concerned with preventing adjacent States from asserting, on
the basis of territorial claims, jurisdiction to assess on the OCS those
direct taxes commonly imposed by States adjacent to offshore production
sites, and did not intend to prohibit a State from taxing income from
0CS-derived oil and gas provided that it does so pursuant to a constitu-
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tionally permissible apportionment scheme such as Iowa’s. The inclu-
sion of OCS-derived income in the unitary tax base of such a formula
does not amount to extraterritorial taxation prohibited by the OCSLA.
Shell’s argument that, even if the OCSLA allows a State to include in its
preapportioned tax base the sales of OCS crude oil which occur off the
OCS, the taxing State may not include in that base the value of the natu-
ral gas sales made at the OCS wellhead is rejected since, on its face, the
OCSLA makes no such distinction and, in general, it is irrelevant for the
makeup of the apportionment formula’s unitary tax base that third-party
sales occur outside of the State. Pp. 24-31.

414 N. W. 2d 113, affirmed.

MARSHALL, J., delivered the opinion for a unanimous Court.

Kenmneth S. Geller argued the cause for appellant. With
him on the briefs were Mark 1. Levy, Steven C. Stryker, Wil-
liam D. Peltz, and James W. Hall.

Harry M. Griger, Special Assistant Attorney General of
Iowa, argued the cause for appellee. With him on the brief
was Thomas J. Miller, Attorney General.

Deputy Solicitor General Wallace argued the cause for the
United States as amicus curiae urging affirmance. With
him on the brief were Solicitor General Fried, Assistant
Attorney General Rose, Richard J. Lazarus, and Richard
Farber.*

*Briefs of amici curiae urging affirmance were filed for the State of
New Jersey et al. by Cary Edwards, Attorney General of New Jersey,
James J. Ciancia, Assistant Attorney General, and Mary R. Ham:ll and
John P. Miscione, Deputy Attorneys General, and by the Attorneys Gen-
eral for their respective States as follows: Robert K. Corbin of Arizona,
John Steven Clark of Arkansas, Duane Woodard of Colorado, James T.
Jomes of Idaho, J. Joseph Curran, Jr., of Maryland, Hubert H. Humphrey
I1I of Minnesota, William L. Webster of Missouri, Mike Greely of Montana,
Robert Abrams of New York, Nicholas J. Spaeth of North Dakota, Dave
Frohnmayer of Oregon, and 7. Travis Medlock of South Carolina; for the
Florida Department of Revenue by Robert A. Butterworth, Attorney Gen-
eral of Florida, Joseph C. Mellichamp III, Assistant Attorney General,
and Sharon A. Zahner; and for the Multistate Tax Commission by Eugene
F. Corrigan.

John K. Van de Kamp, Attorney General of California, Robert F. Tyler,
Supervising Deputy Attorney General, and Robert D. Milam, Deputy At-
torney General, filed a brief for the State of California as amicus curiae.
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JUSTICE MARSHALL delivered the opinion of the Court.

In this appeal, we must decide whether the Outer Conti-
nental Shelf Lands Act (OCSLA), 67 Stat. 462, 43 U. S. C.
§1331 et seq. (1982 ed. and Supp. III), prevents Iowa from
including income earned from the sale of oil and gas extracted
from the Outer Continental Shelf (OCS) in the apportionment
formula it uses to calculate in-state taxable income. We hold
that it does not.

I

Shell Oil Company (Shell) is a unitary business,' incorpo-
rated in Delaware. Its activities include producing, trans-
porting, and marketing oil and gas and the products that are
made from them. Shell extracts oil and gas not only within
various States but also on the OCS, which is defined by the
OCSLA as all those submerged lands three or more geo-
graphical miles from the United States coastline.? Between
1977 and 1980, the tax years at issue in this case, a portion of
Shell’s gross revenues was derived from the sale of oil and
gas extracted from the OCS and the sale of products made
from OCS oil and gas.

During the years at issue, Shell sold all of its OCS natural
gas directly at the wellhead platform located above the OCS.
Nearly all of its OCS crude oil, by contrast, was transferred
via pipelines to the continental United States, where Shell
either sold it to third parties or refined it. The refining proe-
ess typically involves the commingling of OCS crude oil with
crude oil purchased or drawn by Shell from other places.

'The Towa Code defines a unitary business as one which is “carried on
partly within and partly without a state where the portion of the business
carried on within the state depends on or contributes to the business out-
side the state.” Iowa Code §422.32(5) (1987).

2The OCS includes “all submerged lands lying seaward and outside of
the area of lands beneath navigable waters as defined in section 1301 of this
title.” 43 U. S. C. §1331. “[L]ands beneath navigable waters” include
all submerged lands within three geographical miles of the coastline of the
United States. §1301.
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Thus, the original source of oil in any Shell-refined product is
indeterminable.

Shell’s principal business in the State of Iowa during the
years at issue was the sale of oil and chemical products which
it had manufactured and refined outside of Iowa. These
products included OCS crude oil that had been commingled
with non-OCS crude oil.

Iowa imposes an income tax on corporations doing busi-
ness in Iowa. Iowa Code §422.33(2) (1987). For a unitary
business like Shell, that income tax is determined by a
single-factor apportionment formula based on sales. Under
that formula, Iowa taxes the share of a corporation’s overall
net income that is “reasonably attributable to the trade or
business within the state.” Ibid.®* We have previously
upheld Iowa’s sales-based apportionment formula against

*Towa Code § 422.33(2) (1987) provides, in pertinent part, as follows:

“(2) If the trade or business of the corporation is carried on entirely within
the state, the tax shall be imposed on the entire net income, but if the trade
or business is carried on partly within and partly without the state, the tax
shall be imposed only on the portion of the net income reasonably attribut-
able to the trade or business within the state, said net income attributable
to the state to be determined as follows:

“(b)(4) Where income is derived from the manufacture or sale of tangible
personal property, the part thereof attributable to business within the
state shall be in that proportion which the gross sales made within the
state bear to the total gross sales.”

Iowa defines income by reference to federal taxable income which it then
adjusts under Iowa law. Iowa Code §§422.32(6) and (11) (1987).

Described as a formula, the method for calculating the portion of Shell’s
total income which is subject to Iowa income tax is as follows:

f
Towa Gross Sales \ Federal Taxable
Total Gross Sales | x Income Adjusted = Jowa Income.
per Iowa Law
1 !
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Due Process and Commerce Clause challenges in Moorman
Manufacturing Co. v. Bair, 437 U. S. 267 (1978).

Between 1977 and 1980, Shell filed Iowa tax returns in
which it adjusted the Iowa formula to exclude a figure which
it stated reflected “income earned” from the OCS.* The
Iowa Department of Revenue audited Shell’s returns and
rejected this modification. Accordingly, the Iowa Depart-
ment of Revenue found Shell’s tax payment deficient. Shell
challenged that determination, claiming at a hearing before
the Iowa Department of Revenue that inclusion of OCS-
derived income in the tax base of Iowa’s apportionment
formula violated the OCSLA. The hearing officer rejected
that contention. Shell appealed to the Polk County Dis-
trict Court, which affirmed the administrative decision, No.
AA952 (Oct. 3, 1986), App. to Juris. Statement 15a (Polk
County opinion), and to the Iowa Supreme Court, which also
affirmed. Kelly-Springfield Tire Co. v. lowa State Board of
Tax Review, 414 N. W. 2d 113 (1987).> Both courts con-
cluded, based upon an examination of the text and history of
the OCSLA, that the OCSLA did not pre-empt Iowa’s appor-
tionment formula. We noted probable jurisdiction, 484
U. S. 1058 (1988), and now affirm.

*Shell adjusted the Iowa formula, set out above, see n. 3, as follows:

!
Non-OCS Federal \

Total Gross Sales Taxable Income = Jowa Income.

minus OCS “sales”
A

! \
( Iowa Gross Sales )
X

\

The OCS “sales” which Shell sought to deduct from the denominator of
the sales ratio included both actual sales at the wellhead, which occur only
in the case of gas, and, “sales” of oil, which, measured by an internal Shell
accounting technique, record transfers between Shell divisions. Shell also
sought to deduct the income from such sales from the income multiplier.

5 Shell’s appeal before the Iowa Supreme Court was consolidated with a
tax appeal by Kelly-Springfield Tire.
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II

We have previously held that Iowa’s apportionment for-
mula is permissible under the Commerce Clause. Moorman
Manufacturing Co. v. Bair, supra. Shell’s argument here is
purely one of federal statutory pre-emption. It contends
that, in passing the OCSLA, Congress intended to impose
stricter requirements on a taxing State’s apportionment for-
mula than those imposed by the operation of the Commerce
Clause alone. Shell points to the text and history of the
OCSLA which it believes evince a clear congressional intent
to preclude States from including in their apportionment for-
mulas income arising from the sale of OCS oil and gas. In
assessing this claim, we review first the text and then the
history of the OCSLA.

Shell’s argument is that the plain language of the OCSLA
enacts an “absolute and categorical” prohibition on state tax-
ation of income arising from sales of OCS gas and oil. Brief
for Appellant 13. Shell relies specifically on subsections
1333(a)(2)(A) and (a)(3) which provide, in pertinent part, as
follows:

“(2)(A) To the extent that they are applicable and not
inconsistent with this subchapter or with other Federal
laws and regulations . . . , the civil and criminal laws of
each adjacent State . . . are declared to be the law of the
United States for that portion of the subsoil and seabed
of the outer Continental Shelf, and artificial islands and
fixed structures erected thereon, which would be within
the area of the State if its boundaries were extended sea-
ward to the outer margin of the outer Continental Shelf

All of such applicable laws shall be administered
and enforced by the appropriate officers and courts of
the United States. State taxation laws shall not apply
to the outer Continental Shelf.




SHELL OIL CO. ». IOWA DEPT. OF REVENUE 25
19 Opinion of the Court

“(3) The provisions of this section for adoption of State
law as the law of the United States shall never be inter-
preted as a basis for claiming any interest in or jurisdic-
tion on behalf of any State for any purpose over the sea-
bed and subsoil of the outer Continental Shelf, or the
property and natural resources thereof or the revenues
therefrom.” 43 U. S. C. §§1333(a)(2)(A) and (a)(3) (em-
phasis added).

It is, of course, well settled that “when a federal statute
unambiguously forbids the States to impose a particular kind
of tax . . . , courts need not look beyond the plain language of
the federal statute to determine whether a state statute that
imposes such a tax is pre-empted.” Aloha Airlines, Inc. v.
Director of Taxation of Hawaii, 464 U. S. 7, 12 (1983). But
the meaning of words depends on their context.® Shell
reads the italicized language above without reference to the
statutory context when it argues that these statutory words
ban States from including income from OCS oil and gas in an
apportionment formula.

We believe that §1333(a)(2)(A), read in its entirety, sup-
ports a narrower interpretation. Subsection 1333(a)(2)(A)
begins by clarifying which laws will apply to offshore ac-
tivity on the OCS. It declares that the civil and eriminal
laws of the States adjacent to OCS sites will apply. Sub-
section 1333(a)(2)(A) goes on to create an exception to this
general incorporation. It is highly significant to us that
§1333(a)(2)(A) refers specifically to “adjacent State[s],” 43
U. S. C. §1333(a)(2)(A) (emphasis added). The subsequent
reference in the subsection to “state taxation laws” can only
be read in light of this antecedent reference to “adjacent
State[s].” It is clearly included lest this federal incorpora-

¢ As Judge Learned Hand so eloquently noted: “Words are not pebbles
in alien juxtaposition; they have only a communal existence; and not only
does the meaning of each interpenetrate the other, but all in their aggre-
gate take their purport from the setting in which they are used ....”
NLRB v. Federbush Co., 121 F. 2d 954, 957 (CA2 1941).
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tion be deemed to incorporate as well the tax codes of adja-
cent States.

The ensuing subsection, 1333(a)(3), was similarly drafted
to prevent tax claims by adjacent States. It states that the
incorporation of state law “as the law of the United States” is
never to be interpreted by the States whose law has been in-
corporated to give them jurisdiction over the property or
revenues of the OCS.” Reading the statutory provisions in
the context of the entire section in which they appear, we
therefore believe that in enacting subsections 1333(a)(2)(A)
and 1333(a)(3), Congress had the more limited purpose of
prohibiting adjacent States from claiming that it followed
from the incorporation of their civil and criminal law that
their tax codes were also directly applicable to the OCS.

The background and legislative history of the OCSLA con-
firm this textual reading and refute Shell’s view of broader
pre-emption. The OCSLA grew out of a dispute, which first
developed in the 1930’s, between the adjacent States and the
Federal Government over territorial jurisdiction and owner-
ship of the OCS and, particularly, the right to lease the
submerged lands for oil and gas exploration. S. Rep. No.
133, 83d Cong., 1st Sess., 21 (1953). The adjacent States
claimed jurisdiction over the submerged lands and their rich
oil, gas, and mineral deposits, id., at 6, and some had even
extended their territorial boundaries as far as the outer edge
of the OCS. Id.,at11. After this Court, in a series of opin-
ions, ruled that the Federal Government, and not the adja-
cent States, had exclusive jurisdiction over the OCS, United
States v. Louisiana, 339 U. S. 699, 705 (1950); United States

"There is, in any event, evidence that the Senate thought that
§ 1333(a)(2)(A) was intended to duplicate § 1333(a)(3)’s prohibition on adja-
cent state claims of interest in or jurisdiction over the OCS. The floor
manager of the Senate bill, Senator Cordon, explained that the language of
§1333(a)(2)(A) stating that “[s]tate taxation laws shall not apply to the
outer Continental Shelf” was requested by the House conferees “in a
superabundance of caution.” 99 Cong. Rec. 10471-10472 (1953). Accord-
ing to Senator Cordon, the language “adds nothing to and took nothing
from the bill as it passed the Senate.” Ibid.
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v. Texas, 339 U. S. 707, 7T17-718 (1950); United States v.
California, 332 U. S. 19, 38-39 (1947), Congress, in 1953,
passed the OCSLA.

In passing the OCSLA, Congress intended to provide “for
the orderly development of offshore resources.” United
States v. Maine, 420 U. S. 515, 527 (1975). Congress was
concerned with defining territorial jurisdiction between the
adjacent States and the Federal Government as to the sub-
merged lands, particularly with reference to leasing oil and
gas rights. The OCSLA states that “the subsoil and seabed
of the outer Continental Shelf appertain to the United States
and are subject to its jurisdiction, control, and power of dis-
position . . ..” 43 U. S. C. §1332. Thus, “[bly passing the
OCS Act, Congress ‘emphatically implemented its view that
the United States has paramount rights to the seabed beyond
the three-mile limit . ...”” Maryland v. Louisiana, 451
U. S. 725, 752-753, n. 26 (1981) (quoting United States v.
Maine, supra, at 526).

Once the Court ruled that the OCS was subject to the ex-
clusive jurisdiction and control of the Federal Government,
Congress was faced with the problem of which civil and erimi-
nal laws should govern activity on the OCS sites. The Con-
stitution and the laws of the United States were extended
to cover the OCS. 43 U. S. C. §1333(a)(2)(A). Congress
recognized, however, that because of its interstitial nature,
federal law would not provide a sufficiently detailed legal
framework to govern life on “the miraculous structures which
will rise from the sea bed of the [OCS].” Christopher, The
Outer Continental Shelf Lands Act: Key to a New Frontier, 6
Stan. L. Rev. 23, 37 (1953).® The problem before Congress
was to incorporate the civil and criminal laws of the adjacent

¢ Christopher noted that the “whole circle of legal problems” typically
resolved under state law could arise on the OCS, because the large crews
working on the great offshore structures would “die, leave wills, and pay
taxes. They will fight, gamble, borrow money, and perhaps even kill.
They will bargain over their working conditions and sometimes they will be
injured on the job.” 6 Stan. L. Rev., at 37.




OCTOBER TERM, 1988
Opinion of the Court 488 U. 8.

States, and yet, at the same time, reflect the strong congres-
sional decision against allowing the adjacent States a direct
share in the revenues of the OCS, by making it clear that state
taxation codes were not to be incorporated. Id., at 37, 41.

In debates over the OCSLA, representatives of the adja-
cent States had argued that, despite exclusive federal juris-
diction over the OCS, their States should retain an interest
in direct revenues from the OCS, and that they should be
allowed the power to tax OCS production and activity extra-
territorially. In particular, Senator Long of Louisiana ar-
gued that the adjacent States should have a share of OCS
revenues since they would be providing services to OCS
workers. S. Rep. No. 411, 83d Cong., 1st Sess., 67 (1953)
(minority report of Sen. Long); see also 99 Cong. Rec. 7261
(1953) (remarks of Sen. Long).

Opponents of such adjacent-state extraterritorial taxation
argued that extending the adjacent States’ power to tax be-
yond their borders would be “unconstitutional,” 99 Cong.
Rec. 2506 (1953) (remarks of Rep. Celler); id., at 2524 (re-
marks of Rep. Machrowicz); id., at 2571-2572 (remarks of
Rep. Keating), and that it would confer a windfall benefit
upon the few adjacent States at the expense of the inland
States. Id., at 2523 (remarks of Rep. Rodino); id., at 2524
(remarks of Rep. Machrowicz).

In the House, the Representatives of the adjacent States
pressed for the inclusion of language in the OCSLA authoriz-
ing them to collect severance and production taxes. The
House version of the bill, as reported out of Subcommittee
No. 1 of the House Judiciary Committee, contained the pres-
ent language prohibiting direct taxation by adjacent States.
See 99 Cong. Rec. 2571 (1953) (remarks of Rep. Keating).
The House Judiciary Committee amended the subsection to
allow adjacent States to collect severance and production
taxes. Ibid. See also, H. R. 4198, 83d Cong., 1st Sess.
§8(a) (1953). On the House floor, however, that provision
was deleted and replaced by the prohibition on state taxation
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which appears in 43 U. S. C. §1333(a)(2)(A). 99 Cong. Rec.
2569, 2571-2573 (1953).

There is no reliable support in the legislative history of
the OCSLA for Shell’s view that state income taxes are
pre-empted. During a long speech criticizing the OCSLA
because it prevented the adjacent States from imposing sev-
erance and production taxes, Senator Long mentioned, in
passing, that employers on the OCS would not be subject to
the state corporate profits tax. See S. Rep. No. 411, supra,
at 67; see also 99 Cong. Rec. 7261 (1953). Shell, however, is
unable to point to any other reference in the legislative his-
tory to corporate income taxes beyond this one remark by a
vocal opponent of the OCSLA. This Court does not usually
accord much weight to the statements of a bill’'s opponents.
“‘The fears and doubts of the opposition are no authorita-
tive guide to the construction of legislation.”” Gulf Offshore
Co. v. Mobil Oil Corp., 453 U. S. 473, 483 (1981) (quoting
Schwegmann Bros. v. Calvert Distillers Corp., 341 U. S.
384, 394 (1951)). Moreover, Senator Long’s remarks were
apparently premised on the assumption that the private les-
sees on the OCS would not also engage in business activities
within the taxing State’s borders. See 99 Cong. Rec. 7261
(1953); S. Rep. No. 411, supra, at 67. Finally, it is entirely
possible that Senator Long was referring to a corporate in-
come tax which, unlike Iowa’s, was not measured by an ap-
portionment formula. See Texas Co. v. Cooper, 236 La. 380,
107 So. 2d 676 (1958) (Louisiana tax collector has statutory
power to determine an oil company’s income by separate ac-
counting rather than statutory apportionment method). We
therefore find that Shell’s reliance on an isolated statement
by Senator Long is misplaced.

In sum, the language, background, and history of the
OCSLA leave no doubt that Congress was exclusively con-
cerned with preventing the adjacent States from asserting,
on the basis of territorial claims, jurisdiction to assess direct
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taxes on the OCS. We believe that Congress primarily in-
tended to prohibit those direct taxes commonly imposed by
States adjacent to offshore production sites: for example,
severance and production taxes. See Maryland v. Louisi-
ana, 451 U. S., at 753, n. 26 (“It is clear that a State has no
valid interest in imposing a severance tax on federal OCS
land”).*® This prohibition is a far cry from prohibiting a
State from including income from OCS-derived oil and gas in
a constitutionally permissible apportionment scheme.

Shell’s argument hinges on the mistaken premise that in-
cluding OCS-derived income in the preapportionment tax
base is tantamount to the direct taxation of OCS production.
But income that is included in the preapportionment tax base
is not, by virtue of that inclusion, taxed by the State. Only
the fraction of total income that the apportionment formula
determines (by multiplying the income tax base by the appor-
tionment fraction) to be attributable to Iowa’s taxing jurisdic-
tion is taxed by Iowa. As our Commerce Clause analysis of
apportionment formulas has made clear, the inclusion of in-

*Shell’s reliance on the fact that the OCS is an exclusive federal enclave
is misplaced. Iowa is not attempting to tax property within the OCS.
White Mountain Apache Tribe v. Bracker, 448 U. S. 136 (1980). Nor does
any policy of the OCSLA prevent States from including OCS-derived in-
come in a constitutionally permissible apportionment formula. Ramah
Navajo School Bd., Inc. v. Bureau of Revenue of New Mexico, 458 U. S.
832 (1982).

 Although aimed specifically at the adjacent States, the prohibition
against direct taxes obviously also applies to inland States, like Iowa. Be-
fore this Court’s rulings and passage of the OCSLA, the adjacent States
could conceivably have claimed the right to impose a severance or produc-
tion tax based on oil and gas removed from the OCS, on the grounds that
their territorial boundaries extended, or should be deemed to extend, far
out into the ocean. Iowa, or any landlocked State, would have appeared
foolish in making such a claim. After the passage of the OCSLA, both the
adjacent and the landlocked States are precluded from imposing such taxes
on OCS activities. See Polk County opinion, at 4. Likewise, both adja-
cent and landlocked States may include income from OCS-derived oil and
gas in an otherwise constitutionally permissible apportionment formula.
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come in the preapportioned tax base of a state apportionment
formula does not amount to extraterritorial taxation. This
Court has repeatedly emphasized that the function of an
apportionment formula is to determine the portion of a uni-
tary business’ income that can be fairly attributed to in-state
activities. Exxon Corp. v. Wisconsin Dept. of Revenue, 447
U. S. 207, 219 (1980); Mobil Oil Corp. v. Commissioner of
Taxes of Vermont, 445 U. S. 425, 440 (1980). Thus, Shell’s
claim that Iowa is taxing income attributable to the OCS can-
not be squared with its concession that Iowa’s apportionment
formula is consistent with the Commerce Clause.

A contrary result —forbidding the inclusion of income from
OCS-derived oil and gas in Iowa’s apportionment formula—
would give oil companies doing business on the OCS a sig-
nificant exemption from corporate income taxes in all States
which measure corporate income with an apportionment for-
mula. Congress has the power to confer such an exemption,
of course, but we find no evidence that it intended to do so in
the OCSLA.

Finally, we reject a secondary argument made by Shell.
It argues that even if the OCSLA allows a State to include in
its preapportioned tax base the sales of OCS crude oil which
occur off the OCS, the taxing State may not include in that
base income from the natural gas sales made at the OCS well-
head. On its face, the OCSLA makes no such distinction
and, in general, it is irrelevant for the makeup of the appor-
tionment formula’s unitary tax base that third-party sales
occur outside of the State. See Exwxon Corp., supra, at
228-229. Actual sales on the OCS (as opposed to internal ac-
counting sales) are not taxed directly by any State because
they are not included in the numerator of the sales ratio.
See n. 3, supra. From the inclusion of such sales in the
apportionment formula’s tax base, it does not follow that the
dollar amount derived from the formula (which is a fraction of
the unitary tax base) includes income not fairly attributable
to Iowa.
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For the reasons set out above, we reject Shell’s argument
that Congress intended, when it passed the OCSLA, to pro-
hibit the inclusion, in a constitutionally permissible appor-
tionment formula, of income from OCS oil and gas. We hold
that the OCSLA prevents any State, adjacent or inland, from
asserting extraterritorial taxing jurisdiction over OCS lands
but that the inclusion of income derived from the OCS in the
unitary tax base of a constitutionally permissible apportion-
ment formula does not amount to extraterritorial taxation by
the taxing State. Accordingly, the judgment of the Iowa
Supreme Court is hereby affirmed.

It s so ordered.
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Arkansas’ habitual eriminal statute provides that a defendant who is con-
victed of a class B felony may be sentenced to an enhanced term of im-
prisonment if the State proves beyond a reasonable doubt, at a separate
sentencing hearing, that he has at least four prior felony convictions.
At respondent’s sentencing hearing following his guilty plea to a class B
felony, the State introduced certified copies of four prior felony convie-
tions, one of which, unbeknownst to the prosecutor, had been pardoned
by the Governor. The case was submitted to the jury, which found that
the State had met its burden of proving four prior felony convietions and
imposed an enhanced sentence. Several years later, respondent sought
a writ of habeas corpus in the United States District Court, contending
that the enhanced sentence was invalid because one of the convictions
used to support it had been pardoned. The District Court determined
that the conviction in question had in fact been pardoned and set aside
the enhanced sentence. The District Court then held, in reliance on
Burks v. United States, 437 U. S. 1 (1978), that the Double Jeopardy
Clause prohibited the State from attempting to resentence respondent as
a habitual offender on the basis of another prior conviction not offered
or admitted at the initial sentencing hearing. The Court of Appeals
affirmed, reasoning that the pardoned conviction was inadmissible under
state law, and that the Double Jeopardy Clause forbade retrial because
the remaining evidence adduced at trial was legally insufficient to sus-
tain the jury’s verdict of enhancement.

Held: When a reviewing court determines that a defendant’s conviction
must be set aside because certain evidence was erroneously admitted
against him, and further finds that once that evidence is discounted,
there is insufficient evidence to support the conviction, the Double Jeop-
ardy Clause does not forbid his retrial so long as the sum of the evidence
offered by the State and admitted by the trial court —whether errone-
ously or not—would have been sufficient to sustain a guilty verdict.
The general rule is that the Double Jeopardy Clause does not preclude
the retrial of a defendant who succeeds in getting his conviction set aside
for such “trial errors” as the incorrect receipt or rejection of evidence.
The Burks exception to that rule is based on the view that a reversal for
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evidentiary insufficiency is the functional equivalent of a trial court’s
granting a judgment of acquittal at the close of all the evidence. Be-
cause a trial court in passing on such a motion considers all of the evi-
dence it has admitted, it must be this same quantum of evidence which is
considered in deciding whether retrial is permissible under the Double
Jeopardy Clause. Permitting retrial in this instance is not the sort
of oppression at which the Double Jeopardy Clause is aimed, but simply
affords the defendant an opportunity to obtain a fair adjudication of his
guilt free from error. Pp. 38-42.

828 F'. 2d 446, reversed.

REHNQUIST, C. J., delivered the opinion of the Court, in which WHITE,
STEVENS, (’CONNOR, SCALIA, and KENNEDY, JJ., joined. MARSHALL,
J., filed a dissenting opinion, in which BRENNAN and BLACKMUN, JJ.,
joined, post, p. 42.

J. Steven Clark, Attorney General of Arkansas, argued
the cause for petitioner. With him on the briefs was Clint
Miller, Assistant Attorney General.

John Wesley Hall, Jr., by appointment of the Court, 485
U. S. 956, argued the cause and filed a brief for respondent.

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

In this case a reviewing court set aside a defendant’s con-
viction of enhanced sentence because certain evidence was
erroneously admitted against him, and further held that the
Double Jeopardy Clause forbade the State to retry him as a
habitual offender because the remaining evidence adduced at
trial was legally insufficient to support a conviction. Noth-
ing in the record suggests any misconduct in the prosecutor’s
submission of the evidence. We conclude that in cases such
as this, where the evidence offered by the State and admitted
by the trial court —whether erroneously or not —would have
been sufficient to sustain a guilty verdict, the Double Jeop-
ardy Clause does not preclude retrial.

Respondent Johnny Lee Nelson pleaded guilty in Arkansas
state court to burglary, a class B felony, and misdemeanor
theft. He was sentenced under the State’s habitual criminal
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statute, which provides that a defendant who is convicted of a
class B felony and “who has previously been convicted of . . .
[or] found guilty of four [4] or more felonies,” may be sen-
tenced to an enhanced term of imprisonment of between 20
and 40 years. Ark. Stat. Ann. §41-1001(2)(b) (1977) (cur-
rent version at Ark. Code Ann. §5-4-501 (1987)). To havea
convicted defendant’s sentence enhanced under the statute,
the State must prove beyond a reasonable doubt, at a sepa-
rate sentencing hearing, that the defendant has the requisite
number of prior felony convictions. §41-1005 (current ver-
sion at Ark. Code Ann. §5-4-502 (1987)); §41-1003 (current
version at Ark. Code Ann. §5-4-504 (1987)). Section
41-1003 of the statute sets out the means by which the pros-
ecution may prove the prior felony convictions, providing
that “[a] previous conviction or finding of guilt of a felony
may be proved by any evidence that satisfies the trier of fact
beyond a reasonable doubt that the defendant was convicted
or found guilty,” and that three types of documents, includ-
ing “a duly certified copy of the record of a previous convie-
tion or finding of guilt by a court of record,” are “sufficient to
support a finding of a prior conviction or finding of guilt.”
§41-1003 (current version at Ark. Code Ann. §5-4-504
(1987)).! The defendant is entitled to challenge the State’s
evidence of his prior convictions and to rebut it with evidence

'Ark. Stat. Ann. § 41-1008 (1977) provided as follows:

“. .. A previous conviction or finding of guilt of a felony may be proved
by any evidence that satisfies the trier of fact beyond a reasonable doubt
that the defendant was convicted or found guilty. The following are suffi-
cient to support a finding of a prior conviction or finding of guilt:

“(1) a duly certified copy of the record of a previous conviction or finding
of guilt by a court of record; or

“(2) a certificate of the warden or other chief officer of a penal institution
of this state or of another jurisdiction, containing the name and finger-
prints of the defendant, as they appear in the records of his office; or

“(3) a certificate of the chief custodian of the records of the United
States Department of Justice, containing the name and fingerprints of the
defendant as they appear in the records of his office.”
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of his own. §41-1005(2) (current version at Ark. Code Ann.
§ 5-4-502(2) (1987)).

At respondent’s sentencing hearing, the State introduced,
without objection from the defense, certified copies of four
prior felony convictions. Unbeknownst to the prosecutor,
one of those convictions had been pardoned by the Governor
several years after its entry. Defense counsel made no ob-
jection to the admission of the pardoned conviction, because
he too was unaware of the Governor’s action. On cross-
examination, respondent indicated his belief that the convie-
tion in question had been pardoned. The prosecutor sug-
gested that respondent was confusing a pardon with a
commutation to time served. Under questioning from the
court, respondent agreed that the conviction had been com-
muted rather than pardoned, and the matter was not pursued
any further.? The case was submitted to the jury,® which
found that the State had met its burden of proving four prior
convictions and imposed an enhanced sentence. The state
courts upheld the enhanced sentence on both direct and col-
lateral review, despite respondent’s protestations that one of
the convictions relied upon by the State had been pardoned.*

*There is no indication that the prosecutor knew of the pardon and was
attempting to deceive the court. We therefore have no occasion to con-
sider what the result would be if the case were otherwise. Cf. Oregon v.
Kennedy, 456 U. S. 667 (1982).

*Prior to 1981, the Arkansas statute assigned responsibility for deter-
mining whether the State had proved the requisite number of prior convic-
tions to the jury. Ark. Stat. Ann. §41-1005 (1977). In 1981, the Arkan-
sas General Assembly amended the statute to reassign this responsibility
to the trial court. 1981 Ark. Gen. Acts 252 (Feb. 27, 1981) (codified at
Ark. Stat. Ann. § 41-1005 (Supp. 1985) (current version at Ark. Code Ann.
§5-4-502 (1987))). Though respondent’s trial took place after the 1981
amendments became effective, the trial court, evidently unaware of the
amendments, permitted the jury to make the factual finding as to the num-
ber of prior convictions proved by the State. No objection was made by
either side, and the error has no bearing on the double jeopardy issue be-
fore us.

‘Respondent challenged the use of the pardoned conviction to enhance
his sentence on direct appeal. The Arkansas Court of Appeals rejected
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Several years later, respondent sought a writ of habeas
corpus in the United States District Court, contending once
again that the enhanced sentence was invalid because one of
the prior convictions used to support it had been pardoned.
When an investigation undertaken by the State at the Dis-
trict Court’s request revealed that the conviction in question
had in fact been pardoned, the District Court declared the en-
hanced sentence to be invalid. The State announced its in-
tention to resentence respondent as a habitual offender,
using another prior conviction not offered or admitted at the
initial sentencing hearing, and respondent interposed a claim
of double jeopardy. After hearing arguments from counsel,
the District Court decided that the Double Jeopardy Clause
prevented the State from attempting to resentence respond-
ent as a habitual offender on the burglary charge. 641 F.
Supp. 174 (ED Ark. 1986).> The Court of Appeals for the
Eighth Circuit affirmed. 828 F. 2d 446 (1987). The Court
of Appeals reasoned that the pardoned conviction was not ad-
missible under state law, and that “[wlithout [it], the state
has failed to provide sufficient evidence” to sustain the en-
hanced sentence. Id., at 449-450. We granted certiorari to
review this interpretation of the Double Jeopardy Clause.
485 U. S. 904 (1988).°

this claim because of respondent’s failure to make a contemporaneous ob-
jection to the use of that conviction. Nelson v. State, No. CA CR 83-150
(May 2, 1984), App. 13. Respondent later petitioned the Arkansas
Supreme Court for posteonviction relief, which was denied on the ground
that respondent’s “bare assertion” of a pardon, unsupported by any factual
evidence, was an insufficient basis on which to grant relief. Nelson v.
State, No. CR 84-133 (Nov. 19, 1984), App. 15.

*The District Court made clear, however, that the Double Jeopardy
Clause did not prevent the State from resentencing respondent for the
class B felony itself, under the sentencing rules applicable in the absence of
proof of habitual eriminal status. See 641 F. Supp., at 186.

*The State has attacked the ruling below on a single ground: that the
defect in respondent’s first sentence enhancement proceeding does not bar
retrial. To reach this question, we would ordinarily have to decide two
issues which are its logical antecedents: (1) whether the rule that the Dou-
ble Jeopardy Clause limits the State’s power to subject a defendant to suc-
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The Double Jeopardy Clause of the Fifth Amendment,
made applicable to the States through the Fourteenth
Amendment, see Benton v. Maryland, 395 U. S. 784 (1969),
provides that no person shall “be subject for the same offence
to be twice put in jeopardy.” It has long been settled, how-
ever, that the Double Jeopardy Clause’s general prohibition
against successive prosecutions does not prevent the govern-
ment from retrying a defendant who succeeds in getting his
first conviction set aside, through direct appeal or collateral
attack, because of some error in the proceedings leading to
conviction. United States v. Ball, 163 U. S. 662 (1896) (re-
trial permissible following reversal of conviction on direct ap-
peal); United States v. Tateo, 377 U. S. 463 (1964) (retrial
permissible when conviction declared invalid on collateral at-
tack). This rule, which is a “well-established part of our con-
stitutional jurisprudence,” id., at 465, is necessary in order to
ensure the “sound administration of justice”:

“Corresponding to the right of an accused to be given a
fair trial is the societal interest in punishing one whose
guilt is clear after he has obtained such a trial. It would
be a high price indeed for society to pay were every ac-
cused granted immunity from punishment because of any
defect sufficient to constitute reversible error in the pro-
ceedings leading to conviction.” Id., at 466.

cessive capital sentencing proceedings, see Bullington v. Missouri, 451
U. S. 430 (1981), carries over to noncapital sentencing proceedings, see
North Carolina v. Pearce, 395 U. S. 711, 720 (1969); and (2) whether the
rule that retrial is prohibited after a conviction is set aside by an appellate
court for evidentiary insufficiency, see Burks v. United States, 437 U. S. 1
(1978), is applicable when the determination of evidentiary insufficiency is
made instead by a federal habeas court in a collateral attack on a state con-
viction, see Justices of Boston Municipal Court v. Lydon, 466 U. S. 294
(1984). The courts below answered both questions in the affirmative, and
the State has conceded both in its briefs and at oral argument the validity
of those rulings. We therefore assume, without deciding, that these two
issues present no barrier to reaching the double jeopardy claim raised
here.



LOCKHART ». NELSON 39

33 Opinion of the Court

Permitting retrial after a conviction has been set aside also
serves the interests of defendants, for “it is at least doubtful
that appellate courts would be as zealous as they now are in
protecting against the effects of improprieties at the trial or
pretrial stage if they knew that reversal of a conviction would
put the accused irrevocably beyond the reach of further pros-
ecution.” Ibid.

In Burks v. United States, 437 U. S. 1 (1978), we recog-
nized an exception to the general rule that the Double Jeop-
ardy Clause does not bar the retrial of a defendant who has
succeeded in getting his conviction set aside for error in the
proceedings below. Burks held that when a defendant’s con-
viction is reversed by an appellate court on the sole ground
that the evidence was insufficient to sustain the jury’s ver-
dict, the Double Jeopardy Clause bars a retrial on the same
charge. Id., at 18; see Greene v. Massey, 437 U. S. 19, 24
(1978); Hudson v. Louisiana, 450 U. S. 40, 42-43 (1981).

Burks was based on the view that an appellate court’s re-
versal for insufficiency of the evidence is in effect a deter-
mination that the government’s case against the defendant
was so lacking that the trial court should have entered a judg-
ment of acquittal, rather than submitting the case to the
jury. Burks, 437 U. S., at 16-17. Because the Double
Jeopardy Clause affords the defendant who obtains a judg-
ment of acquittal at the trial level absolute immunity from
further prosecution for the same offense, it ought to do the
same for the defendant who obtains an appellate determina-
tion that the trial court should have entered a judgment of
acquittal. Id., at 10-11, 16. The fact that the determina-
tion of entitlement to a judgment of acquittal is made by the
appellate court rather than the trial court should not, we
thought, affect its double jeopardy consequences; to hold oth-
erwise “would create a purely arbitrary distinction” between
defendants based on the hierarchical level at which the deter-
mination was made. Id., at 11.
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The question presented by this case —whether the Double
Jeopardy Clause allows retrial when a reviewing court deter-
mines that a defendant’s conviction must be reversed because
evidence was erroneously admitted against him, and also con-
cludes that without the inadmissible evidence there was in-
sufficient evidence to support a conviction—was expressly
reserved in Greene v. Massey, supra, at 26, n. 9, decided the
same day as Burks. We think the logic of Burks requires
that the question be answered in the affirmative.

Burks was careful to point out that a reversal based solely
on evidentiary insufficiency has fundamentally different im-
plications, for double jeopardy purposes, than a reversal
based on such ordinary “trial errors” as the “incorrect receipt
or rejection of evidence.” 437 U. S., at 14-16. While the
former is in effect a finding “that the government has failed
to prove its case” against the defendant, the latter “implies
nothing with respect to the guilt or innocence of the defend-
ant,” but is simply “a determination that [he] has been con-
victed through a judicial process which is defective in some
fundamental respect.” Id., at 15 (emphasis added).

It appears to us to be beyond dispute that this is a situation
described in Burks as reversal for “trial error”—the trial
court erred in admitting a particular piece of evidence, and
without it there was insufficient evidence to support a judg-
ment of conviction. But clearly with that evidence, there
was enough to support the sentence: the court and jury had
before them certified copies of four prior felony convictions,
and that is sufficient to support a verdict of enhancement
under the statute. See Ark. Stat. Ann. §41-1003 (1977)
(current version at Ark. Code Ann. § 5-4-504 (1987)). The
fact that one of the convictions had been later pardoned by
the Governor vitiated its legal effect, but it did not deprive
the certified copy of that conviction of its probative value
under the statute.” It is quite clear from our opinion in

"We are not at all sure that the Court of Appeals was correct to de-
scribe the evidence of this conviction as “inadmissible,” in view of the Ar-
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Burks that a reviewing court must consider all of the evi-
dence admitted by the trial court in deciding whether retrial
is permissible under the Double Jeopardy Clause—indeed,
that was the ratio decidendi of Burks, see 437 U. S., at
16-17—and the overwhelming majority of appellate courts
considering the question have agreed.®* The basis for the
Burks exception to the general rule is that a reversal for in-
sufficiency of the evidence should be treated no differently
than a trial court’s granting a judgment of acquittal at the
close of all the evidence. A trial court in passing on such a

kansas statutory provision and the colloquy between court, counsel, and
defendant referred to above. Evidence of the disputed conviction was in-
troduced, and it was mistakenly thought by all concerned that the convie-
tion had not been pardoned. Several years later it was discovered that the
conviction had in fact been pardoned; the closest analogy would seem to be
that of “newly discovered evidence.” For purposes of our decision, how-
ever, we accept the characterization of the Court of Appeals.

8See, e. g., United States v. Gonzalez-Sanchez, 825 F. 2d 572, 588,
n. 57 (CA1 1987); United States v. Hodges, 770 F. 2d 1475, 1477-1478 (CA9
1985); Webster v. Duckworth, 767 F. 2d 1206, 1214-1216 (CA7 1985);
United States v. Marshall, 762 F. 2d 419, 423 (CA5 1985); United States
v. Bibbero, 749 F. 2d 581, 586, n. 3 (CA9 1984); United States v. Key, 725
F. 2d 11283, 1127 (CA7 1984); United States v. Tranowski, 702 F. 2d 668,
671 (CAT 1983), cert. denied, 468 U. S. 1217 (1984); United States v.
Sarmiento-Perez, 667 F. 2d 1239 (CA5), cert. denied, 459 U. S. 834 (1982);
United States v. Harmon, 632 F. 2d 812 (CA9 1980); United States v. Man-
del, 591 F. 2d 1347, 1373-1374 (CA4), rev’d on other grounds, 602 F. 2d 653
(1979), cert. denied, 445 U. S. 961 (1980); Harris v. State, 284 Ark. 247,
681 S. W. 2d 334 (1984); People v. Rios, 163 Cal. App. 3d 852, 870-871, 210
Cal. Rptr. 271, 283-284 (1985); People v. Sisneros, 44 Colo. App. 65, 606 P.
2d 1317 (1980); State v. Gray, 200 Conn. 523, 536-540, 512 A. 2d 217,
225-226 (1986); Hall v. State, 244 Ga. 86, 93-94, 259 S. E. 2d 41, 46-47
(1979); People v. Taylor, 76 Ill. 2d 289, 309, 391 N. E. 2d 366, 375 (1979);
Morton v. State, 284 Md. 526, 397 A. 2d 1385 (1979); Commonwealth v.
Mattingly, 722 S. W. 2d 288 (Ky. 1986); Commonwealth v. Taylor, 383
Mass. 272, 283-285, 418 N. E. 2d 1226, 1233-1234 (1981); State v. Wood,
596 S. W. 2d 394 (Mo.), cert. denied, 449 U. S. 876 (1980); Roeder v. State,
688 8. W. 2d 856, 859-860 (Tex. Crim. App. 1985); State v. Lamorie, 610 P.
2d 342, 346-349 (Utah 1980); State v. Van Isler, 168 W. Va. 185, 283 S. E.
2d 836 (1981).
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motion considers all of the evidence it has admitted, and to
make the analogy complete it must be this same quantum of
evidence which is considered by the reviewing court.

Permitting retrial in this instance is not the sort of gov-
ernmental oppression at which the Double Jeopardy Clause
is aimed; rather, it serves the interest of the defendant by
affording him an opportunity to “obtai[n] a fair readjudica-
tion of his guilt free from error.” Burks, supra, at 15; see
Tibbs v. Florida, 457 U. S. 31, 40 (1982); United States v.
DiFrancesco, 449 U. S. 117, 131 (1980); Unated States v.
Scott, 437 U. S. 82,91 (1978). Had the defendant offered ev-
idence at the sentencing hearing to prove that the conviction
had become a nullity by reason of the pardon, the trial judge
would presumably have allowed the prosecutor an opportu-
nity to offer evidence of another prior conviction to support
the habitual offender charge. Our holding today thus merely
recreates the situation that would have been obtained if the
trial court had excluded the evidence of the conviction be-
cause of the showing of a pardon. Cf. our discussion in
Burks, supra, at 6-7.

The judgment of the Court of Appeals is accordingly

Reversed.

JUSTICE MARSHALL, with whom JUSTICE BRENNAN and
JUSTICE BLACKMUN join, dissenting.

Under Arkansas law, a defendant who is convicted of a
class B felony and “who has previously been convicted of . . .
[or] found guilty of four [4] or more felonies” may be sen-
tenced to an enhanced term of imprisonment ranging from 20
years to 40 years. Ark. Stat. Ann. §41-1001(2)(b) (1977)
(current version at Ark. Code Ann. §5-4-501(b)(3) (1987)).
At the March 1982 sentencing trial held after Johnny Lee
Nelson pleaded guilty to the class B felony of burglary,’ the
State of Arkansas introduced evidence indicating that Nelson

' Nelson pleaded guilty to having taken $45.00 from a vending machine
in 1979. See 641 F. Supp. 174, 175 (ED Ark. 1986).
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had four prior felony convictions. Nelson protested that he
had received a gubernatorial pardon for one of the convie-
tions. The prosecutor and the trial judge disbelieved Nel-
son’s claim, however, and the jury sentenced him to 20 years
in prison. Three and a half years later —during which time
Nelson, from jail, persistently implored Arkansas courts to
investigate his pardon claim—a Federal District Court finally
ordered the State to check its records. Lo and behold, it
turned out that Nelson had been pardoned—and Arkansas
soon announced its intention to try Nelson, once again, as a
habitual offender.?

The majority holds today that, although Arkansas at-
tempted once and failed to prove that Nelson had the four
prior convictions required for habitual offender status, it does
not violate the Double Jeopardy Clause for Arkansas to at-
tempt again. I believe, however, that Nelson’s retrial is
squarely foreclosed by Burks v. United States, 437 U. S. 1

2The conviction for which Nelson was pardoned was a 1960 conviction
for assault with intent to rape. He was pardoned in 1964 by Arkansas
Governor Orval E. Faubus. App. 6 (text of pardon).

The record in this case shows that Nelson attempted unsuccessfully both
during and after his trial to alert state authorities to this pardon. During
the trial, Nelson stated that after serving three years in jail, he “had the
case investigated and the governor at the time Faubus which [sic] gave me
a pardon for my sentence.” Id., at 8 (abridged transcript of sentencing
trial). He added: “[A]t my home I have documents of that pardon on that
[sic].” Id., at 9. The prosecutor did not question Nelson about this
claim. Instead, the prosecutor moved to strike Nelson’s testimony on the
ground that Nelson was “confused as to the meaning of the pardon and a
commutation.” Id., at 11. The prosecutor further stated: “I think the
records are clear that are in the court . . . .” Id., at 11-12. Ultimately,
the trial judge, and Nelson’s own defense counsel —who like the prosecutor
had never investigated Nelson’s claim of pardon—accepted this account.
Jd S Fatil

After receiving the enhanced sentence, Nelson sought both on direct ap-
peal and in state postconviction actions to have his claim investigated.
Only after a Federal District Court ordered Arkansas to investigate Nel-
son’s claim did Nelson’s pardon finally come to light —in August 1985. Id.,
at 1-4.
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(1978), where we held that a State may not retry a defendant
where it failed initially to present sufficient evidence of guilt.
The majority rushes headlong past those facets of Nelson’s
case and of Arkansas law that reveal the prosecution’s failure
to present sufficient evidence of guilt in this case, in order to
answer the open and narrow question of double jeopardy law
on which the Court granted certiorari. By virtue of the ma-
jority’s haste, Nelson now faces a new sentencing trial, and
Arkansas will be able to augment the evidence it presented at
Nelson’s initial trial with evidence of prior convictions it
opted not to introduce in the first place. Because this result
embodies the classic double jeopardy evil of a State “honing
its trial strategies and perfecting its evidence through succes-
sive attempts at conviction,” Tibbs v. Florida, 457 U. S. 31,
41 (1982), I dissent.
I

The Double Jeopardy Clause is “designed to protect an
individual from being subjected to the hazards of trial and
possible conviction more than once for an alleged offense.”
Green v. United States, 355 U. S. 184, 187 (1957). Reflect-
ing this principle, we held in Burks that the prohibition
against double jeopardy prevents retrial where a State’s evi-
dence at trial is found insufficient. See also Hudson v. Loui-
siana, 450 U. S. 40 (1981); Greene v. Massey, 437 U. S. 19
(1978). The Burks rule is based on the time-honored notion
that the State should be given only “one fair opportunity to
offer whatever proof it [can] assemble.” Burks, supra, at
16. Unlike a finding of reversible trial error, which tradi-
tionally has not barred retrial, see United States v. Tateo,
377 U. S. 463 (1964); United States v. Ball, 163 U. S. 662
(1896), reversal for evidentiary insufficiency “constitute[s] a
decision to the effect that the government has failed to prove
its case.” Burks, supra, at 15.

This case is troubling in a number of respects, not the least
of which is that no one in the Arkansas criminal justice sys-
tem seems to have taken Nelson’s pardon claim at all seri-
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ously. At bottom, however, this case is controlled by the
Burks insufficiency principle. For under Arkansas’ law of
pardons, the State’s evidence against Nelson in his sentenc-
ing trial was at all times insufficient to prove four valid prior
convictions. The majority errs in treating this as a case of
mere trial error, and in reaching the unsettled issue whether,
after a trial error reversal based on the improper admission
of evidence, a reviewing court should evaluate the sufficiency
of the evidence by including, or excluding, the tainted evi-
dence. See Greene v. Massey, supra, at 26, n. 9 (expressly
reserving this question). This case has nothing to do with
inadmissible evidence and everything to do with Arkansas’
defective proof.

As the District Court noted in ruling for Nelson, Arkansas
decisional law holds that pardoned convictions have no proba-
tive value in sentence enhancement proceedings. See 641 F.
Supp. 174, 183 (ED Ark. 1986) (under Arkansas law: “[A]
pardon renders the conviction a nullity. . . . [Flor purposes
of the enhancement statute, a conviction which has been
pardonned [sic] is not a conviction”). The District Court
cited a 1973 decision of the Arkansas Supreme Court, Dun-
can v. State, 254 Ark. 449, 494 S. W. 2d 127 (1973), which
held that a pardoned conviction cannot be counted toward the
four prior convictions required under the State’s sentence en-
hancement statute. The Dumncan court, id., at 451, 494
S. W. 2d, at 129, quoted with approval this Court’s decision
in Ex parte Garland, 4 Wall. 333, 380 (1867), where we
stated: “A pardon reaches both the punishment prescribed
for the offense and the guilt of the offender; and when the
pardon is full, it releases the punishment and blots out of ex-
istence the guilt, so that in the eye of the law the offender is
as innocent as if he had never committed the offense.”
Drawing upon that state-court holding, the District Court in
this case concluded: “The truth is that the state could not
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have provided any evidence to rebut the petitioner’s conten-
tion because it did not exist.” 641 F. Supp., at 184.°

That Arkansas was not roused to investigate Nelson’s par-
don claim until long after his trial does not transform the
State’s failure of proof—fatal for double jeopardy purposes
under Burks—into a mere failure of admissibility. As the
District Court noted, Arkansas law establishes “that the
prosecutor must carry the significant burden of ferreting out
information regarding the validity of prior convictions when-
ever he seeks enhancement.” 641 F. Supp., at 184 (citing
Roach v. State, 255 Ark. 773, 503 S. W. 2d 467 (1973)). The
delay in the discovery of Nelson’s pardon does not change the
essential fact that, as a matter of state law, the paper evi-
dence of the disputed conviction presented by the prosecutor
was devoid of probative value from the moment the convic-
tion was expunged by the pardon. A pardon simply “blots
out of existence” the conviction as if it had never happened.
Duncan v. State, supra, at 451, 494 S. W. 2d, at 129. If, in
seeking to prove Nelson’s four prior convictions, the State
had offered documented evidence to prove three valid prior
convictions and a blank piece of paper to prove a fourth, no
one would doubt that Arkansas had produced insufficient evi-
dence and that the Double Jeopardy Clause barred retrial.
There is no constitutionally significant difference between
that hypothetical and this case.*

*The Court of Appeals did not disturb this determination of the District
Court. Rather, it focused upon, and rejected, Arkansas’ separate conten-
tion that double jeopardy does not attach to sentence enhancement trials.
See 828 F. 2d 446, 449 (CAS8 1987). That issue is not before this Court,
Arkansas having conceded the validity of this aspect of the Court of Ap-
peals’ ruling. See ante, at 36-37, n. 4. The Court of Appeals also re-
jected as incorrect Arkansas’ claim that, in cases of trial error, reviewing
courts should not engage in any subsequent review for insufficiency, how-
ever measured. 828 F. 2d, at 450.

*The majority offers its own analogy: the discovery of Nelson’s pardon,
it states, is like “newly discovered evidence.” Ante, at 41, n. 7. The ma-
jority overlooks a critical distinetion. The emergence of new evidence in
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In sum, Arkansas had “one fair opportunity to offer what-
ever proof it could assemble” that Nelson had four prior con-
victions, Burks, 437 U. S., at 16, but it “failed to prove its
case.” Id., at 15. Inreversing both the District Court and
the Court of Appeals to give Arkansas a second chance to
sentence Nelson as a habitual offender, the majority pays no
more than lipservice to the Burks insufficiency principle. I
would therefore hold that the Double Jeopardy Clause pro-
hibits Arkansas from subjecting Nelson to a new sentencing
trial at which it can “supply evidence” of a fourth conviction
“which it failed to muster in the first proceeding.” Id., at 11.

II

Even if 1 did not regard this as a case of insufficient
evidence controlled by Burks, I could not join my colleagues
in the majority. The question whether a reviewing court, in
evaluating insufficiency for double jeopardy purposes, should
look to all the admitted evidence, or just the properly admit-
ted evidence, is a complex one. It is worthy of the thought-
ful consideration typically attending this Court’s decisions
concerning the Double Jeopardy Clause.

The majority instead resolves this issue as if it had already
been decided. Amnte, at 40-41. In the majority’s view: “It
is quite clear from our opinion in Burks that a reviewing
court must consider all of the evidence admitted by the trial
court in deciding whether retrial is permissible under the
Double Jeopardy Clause.” Ibid. Burks decided no such
thing. At issue in Burks was whether a finding of initial in-
sufficiency bars a defendant’s retrial; we held that it did.

no way strips the old evidence of all probative value; while new evidence
may cast doubt on the persuasiveness of the old evidence, its emergence
does not render once sufficient evidence “insufficient.” Arkansas’ law of
pardons, by contrast, robs evidence of a pardoned conviction of all proba-
tive value. It was thus not the discovery of Nelson’s pardon that stripped
his prior conviction of evidentiary weight, but rather the fact of the pardon
itself. The discovery of Nelson’s pardon merely called the parties’ atten-
tion to this critical fact.
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Burks did not presume to decide the completely distinet
issue, raised by this case, of by what measure a reviewing
court evaluates insufficiency in cases where a piece of evi-
dence which went to the jury is later ruled inadmissible. In-
deed, had Burks settled or even logically foreclosed this
issue, there would have been no reason for us specifically to
reserve its resolution in Greene v. Massey, 437 U. S., at 26,
n. 9—a case decided the very same day as Burks.®

It seems to me that the Court’s analysis of this issue should
begin with the recognition that, in deciding when the double
Jeopardy bar should apply, we are balancing two weighty
interests: the defendant’s interest in repose and society’s in-
terest in the orderly administration of justice. See, e. g.,
United States v. Tateo, 377 U. S., at 466. The defendant’s
interest in avoiding successive trials on the same charge re-
flects the idea that the State

“should not be allowed to make repeated attempts to
convicet an individual for an alleged offense, thereby sub-
jecting him to embarrassment, expense and ordeal and
compelling him to live in a continuing state of anxiety
and insecurity, as well as enhancing the possibility that
even though innocent he may be found guilty.” Green
v. United States, 355 U. S., at 187-188.

*None of the numerous appellate court cases cited by the majority in
support of its resolution of this issue, ante, at 41, n. 8, interpreted Burks as
disposing of the sufficiency question before us. Rather, with varying de-
grees of analysis, these courts evaluated the ramifications of including or
excluding tainted evidence in a sufficiency analysis upon the interests of
the defendant and of society —precisely the analytic approach I urge in the
succeeding paragraphs. See, e. g., United States v. Tranowski, 702 F. 2d
668, 671 (CAT 1983) (concluding that policy arguments favor including
tainted evidence in insufficiency analysis), cert. denied, 468 U. S. 1217
(1984); Bullard v. Estelle, 665 F. 2d 1347, 1358-1361 (CA5 1982) (using
similar interest analysis in case involving retrial for sentence enhancement
and concluding that inadmissible evidence should not be included in insuffi-
ciency analysis).
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See also Burks, supra, at 11. Society’s corresponding in-
terest in the sound administration of justice reflects the fact
that “[i]t would be a high price indeed for society to pay were
every accused granted immunity from punishment because of
any defect sufficient to constitute reversible error in the
proceedings leading to conviction.” United States v. Tateo,
supra, at 466.

I do not intend in this dissenting opinion to settle what rule
best accommodates these competing interests in cases where
a reviewing court has determined that a portion of a State’s
proof was inadmissible. At first blush, it would seem that
the defendant’s interest is every bit as great in this situation
as in the Burks situation. Society’s interest, however,
would appear to turn on a number of variables. The chief
one is the likelihood that retrying the defendant will lead to
conviction. See United States v. Tateo, supra, at 466 (not-
ing society’s interest “in punishing one whose guilt is clear”).
In appraising this likelihood, one might inquire into whether
prosecutors tend in close cases to hold back probative evi-
dence of a defendant’s guilt; if they do not, there would be
scant societal interest in permitting retrial given that the
State’s remaining evidence is, by definition, insufficient.®
Alternatively, one might inquire as to why the evidence
at issue was deemed inadmissible. Where evidence was
stricken for reasons having to do with its unreliability, it
would seem curious to include it in the sufficiency calculus.
Inadmissible hearsay evidence, for example, or evidence
deemed defective or nonprobative as a matter of law thus
might not be included. By contrast, evidence stricken in
compliance with evidentiary rules grounded in other public
policies —the policy of encouraging subsequent remedial
measures embodied in Federal Rule of Evidence 407, for ex-

°It is no answer to say that prosecutors who initially lacked sufficient
admissible evidence may gather more before a retrial. Such conduct is
precisely what the Double Jeopardy Clause was designed to guard against.
See Tibbs v. Florida, 457 U. S. 31, 41 (1982).
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ample, or the policy of deterring unconstitutional searches
and seizures embodied in the exclusionary rule —might more
justifiably be included in a double jeopardy sufficiency
analysis.”

The Court today should have enunciated rules of this type,
rules calibrated to accommodate, as best as possible, the de-
fendant’s interest in repose with society’s interest in pun-
ishing the guilty. Regrettably, the majority avoids such
subtlety in its terse opinion. Instead, it opts for a declara-
tion that our decision in Burks—although no one knew it at
the time—was settling the issue on which we granted cer-
tiorari here. This is i¢pse dixit jurisprudence of the worst
kind. I dissent.

7 Arkansas suggests a “clear trial court ruling” test as a means of accom-
modating defense and societal interests. Under this test, where a trial
court has affirmatively ruled that a piece of evidence is admissible, a State
is entitled to rely on that ruling by counting this evidence in a subsequent
insufficiency analysis —even if a reviewing court had ruled the evidence in-
admissible. Brief for Petitioner 12. This test furthers a societal interest
of which this Court took note in United States v. Tateo, 377 U. S. 463, 466
(1964): the interest in not deterring appellate courts from safeguarding de-
fendants’ rights. It is not at all clear, however, that Arkansas’ test would
authorize retrial in this case. Far from having refrained from introducing
evidence of additional convictions in reliance on a trial court’s determina-
tion that Nelson had not received a pardon, the prosecutor in this case
seems to have done all he could to lead the trial court to believe that Nel-
son’s pardon claim was meritless. See n. 2, supra.
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The vietim, a 10-year-old boy, was molested and sodomized by a middle-
aged man for 1% hours. After the assault, the boy was taken to a hospi-
tal where a physician used a swab from a “sexual assault kit” to collect
semen samples from the boy’s rectum. The police also collected the
boy’s clothing, which they failed to refrigerate. A police criminologist
later performed some tests on the rectal swab and the boy’s clothing, but
he was unable to obtain information about the identity of the boy’s assail-
ant. At trial, expert witnesses testified that respondent might have
been completely exonerated by timely performance of tests on properly
preserved semen samples. Respondent was convicted of child molesta-
tion, sexual assault, and kidnaping in an Arizona state court. The Ari-
zona Court of Appeals reversed the conviction on the ground that the
State had breached a constitutional duty to preserve the semen samples
from the victim’s body and clothing.

Held: The Due Process Clause of the Fourteenth Amendment did not re-
quire the State to preserve the semen samples even though the samples
might have been useful to respondent. Unless a criminal defendant can
show bad faith on the part of the police, failure to preserve potentially
useful evidence does not constitute a denial of due process of law. Here,
the police’s failure to refrigerate the victim’s clothing and to perform
tests on the semen samples can at worst be described as negligent.
None of this information was concealed from respondent at trial, and the
evidence—such as it was—was made available to respondent’s expert,
who declined to perform any tests on the samples. The Arizona Court
of Appeals noted in its opinion—and this Court agrees —that there was
no suggestion of bad faith on the part of the police. Moreover, the Due
Process Clause was not violated because the State failed to perform a
newer test on the semen samples. The police do not have a constitu-
tional duty to perform any particular tests. Pp. 55-59.

153 Ariz. 50, 734 P. 2d 592, reversed.

REHNQUIST, C. J., delivered the opinion of the Court, in which WHITE,
O’CoNNOR, SCALIA, and KENNEDY, JJ., joined. STEVENS, J., filed an
opinion concurring in the judgment, post, p. 59. BLACKMUN, J., filed a
dissenting opinion, in which BRENNAN and MARSHALL, JJ., joined, post,
15 (G
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John R. Gustafson argued the cause for petitioner. With
him on the brief were Stephen D. Neely, James M. Howard,
and Deborah Strange Ward.

Damniel F. Davis argued the cause and filed a brief for
respondent.

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

Respondent Larry Youngblood was convicted by a Pima
County, Arizona, jury of child molestation, sexual assault,
and kidnaping. The Arizona Court of Appeals reversed his
conviction on the ground that the State had failed to preserve
semen samples from the victim’s body and clothing. 153
Ariz. 50, 734 P. 2d 592 (1986). We granted certiorari to con-
sider the extent to which the Due Process Clause of the Four-
teenth Amendment requires the State to preserve eviden-
tiary material that might be useful to a criminal defendant.

On October 29, 1983, David L., a 10-year-old boy, attended
a church service with his mother. After he left the service
at about 9:30 p.m., the boy went to a carnival behind the
church, where he was abducted by a middle-aged man of me-
dium height and weight. The assailant drove the boy to a
secluded area near a ravine and molested him. He then took
the boy to an unidentified, sparsely furnished house where he
sodomized the boy four times. Afterwards, the assailant
tied the boy up while he went outside to start his car. Once
the assailant started the car, albeit with some difficulty, he
returned to the house and again sodomized the boy. The as-
sailant then sent the boy to the bathroom to wash up before
he returned him to the carnival. He threatened to kill the
boy if he told anyone about the attack. The entire ordeal
lasted about 1% hours.

After the boy made his way home, his mother took him to
Kino Hospital. At the hospital, a physician treated the boy
for rectal injuries. The physician also used a “sexual assault
kit” to collect evidence of the attack. The Tucson Police De-
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partment provided such kits to all hospitals in Pima County
for use in sexual assault cases. Under standard procedure,
the victim of a sexual assault was taken to a hospital, where a
physician used the kit to collect evidence. The kit included
paper to collect saliva samples, a tube for obtaining a blood
sample, microscopic slides for making smears, a set of Q-Tip-
like swabs, and a medical examination report. Here, the
physician used the swab to collect samples from the boy’s rec-
tum and mouth. He then made a microscopie slide of the
samples. The doctor also obtained samples of the boy’s
saliva, blood, and hair. The physician did not examine the
samples at any time. The police placed the kit in a secure
refrigerator at the police station. At the hospital, the police
also collected the boy’s underwear and T-shirt. This cloth-
ing was not refrigerated or frozen.

Nine days after the attack, on November 7, 1983, the po-
lice asked the boy to pick out his assailant from a photo-
graphic lineup. The boy identified respondent as the assail-
ant. Respondent was not located by the police until four
weeks later; he was arrested on December 9, 1983.

On November 8, 1983, Edward Heller, a police criminolo-
gist, examined the sexual assault kit. He testified that he
followed standard department procedure, which was to ex-
amine the slides and determine whether sexual contact had
occurred. After he determined that such contact had oc-
curred, the criminologist did not perform any other tests,
although he placed the assault kit back in the refrigerator.
He testified that tests to identify blood group substances
were not routinely conducted during the initial examination
of an assault kit and in only about half of all cases in any
event. He did not test the clothing at this time.

Respondent was indicted on charges of child molestation,
sexual assault, and kidnaping. The State moved to compel
respondent to provide blood and saliva samples for compari-
son with the material gathered through the use of the sexual
assault kit, but the trial court denied the motion on the
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ground that the State had not obtained a sufficiently large
semen sample to make a valid comparison. The prosecutor
then asked the State’s eriminologist to perform an ABO blood
group test on the rectal swab sample in an attempt to ascer-
tain the blood type of the boy’s assailant. This test failed to
detect any blood group substances in the sample.

In January 1985, the police criminologist examined the
boy’s clothing for the first time. He found one semen stain
on the boy’s underwear and another on the rear of his T-shirt.
The criminologist tried to obtain blood group substances
from both stains using the ABO technique, but was unsue-
cessful. He also performed a P-30 protein molecule test
on the stains, which indicated that only a small quantity of
semen was present on the clothing; it was inconclusive as to
the assailant’s identity. The Tucson Police Department had
just begun using this test, which was then used in slightly
more than half of the crime laboratories in the country.

Respondent’s principal defense at trial was that the boy
had erred in identifying him as the perpetrator of the crime.
In this connection, both a criminologist for the State and
an expert witness for respondent testified as to what might
have been shown by tests performed on the samples shortly
after they were gathered, or by later tests performed on
the samples from the boy’s clothing had the clothing been
properly refrigerated. The court instructed the jury that if
they found the State had destroyed or lost evidence, they
might “infer that the true fact is against the State’s interest.”
10 Tr. 90.

The jury found respondent guilty as charged, but the Ari-
zona Court of Appeals reversed the judgment of conviction.
It stated that “‘when identity is an issue at trial and the
police permit the destruction of evidence that could elimi-
nate the defendant as the perpetrator, such loss is material
to the defense and is a denial of due process.”” 153 Ariz.,
at 54, 734 P. 2d, at 596, quoting State v. Escalante, 153 Ariz.
55, 61, 734 P. 2d 597, 603 (App. 1986). The Court of Ap-
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peals concluded on the basis of the expert testimony at trial
that timely performance of tests with properly preserved
semen samples could have produced results that might have
completely exonerated respondent. The Court of Appeals
reached this conclusion even though it did “not imply any bad
faith on the part of the State.” 153 Ariz., at 54, 734 P. 2d, at
596. The Supreme Court of Arizona denied the State’s peti-
tion for review, and we granted certiorari. 485 U. S. 903
(1988). We now reverse.

Decision of this case requires us to again consider “what
might loosely be called the area of constitutionally guaran-
teed access to evidence.” United States v. Valenzuela-
Bernal, 458 U. S. 858, 867 (1982). In Brady v. Maryland,
373 U. S. 83 (1963), we held that “the suppression by the
prosecution of evidence favorable to the accused upon re-
quest violates due process where the evidence is material
either to guilt or to punishment, irrespective of the good faith
or bad faith of the prosecution.” Id., at 87. In United
States v. Agurs, 427 U. S. 97 (1976), we held that the pros-
ecution had a duty to disclose some evidence of this descrip-
tion even though no requests were made for it, but at the
same time we rejected the notion that a “prosecutor has a
constitutional duty routinely to deliver his entire file to de-
fense counsel.” Id., at 111; see also Moore v. Illinois, 408
U. S. 786, 795 (1972) (“We know of no constitutional require-
ment that the prosecution make a complete and detailed ac-
counting to the defense of all police investigatory work on
a case”).

There is no question but that the State complied with
Brady and Agurs here. The State disclosed relevant police
reports to respondent, which contained information about the
existence of the swab and the clothing, and the boy’s exami-
nation at the hospital. The State provided respondent’s ex-
pert with the laboratory reports and notes prepared by the
police criminologist, and respondent’s expert had access to
the swab and to the clothing.
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If respondent is to prevail on federal constitutional grounds,
then, it must be because of some constitutional duty over and
above that imposed by cases such as Brady and Agurs. Our
most recent decision in this area of the law, California v.
Trombetta, 467 U. S. 479 (1984), arose out of a drunken driv-
ing prosecution in which the State had introduced test results
indicating the concentration of alcohol in the blood of two mo-
torists. The defendants sought to suppress the test results
on the ground that the State had failed to preserve the breath
samples used in the test. We rejected this argument for
several reasons: first, “the officers here were acting in ‘good
faith and in accord with their normal practice,”” id., at 488,
quoting Killian v. United States, 368 U. S. 231, 242 (1961);
second, in the light of the procedures actually used the
chances that preserved samples would have exculpated the
defendants were slim, 467 U. S., at 489; and, third, even if
the samples might have shown inaccuracy in the tests, the
defendants had “alternative means of demonstrating their in-
nocence.” Id., at 490. In the present case, the likelihood
that the preserved materials would have enabled the defend-
ant to exonerate himself appears to be greater than it was in
Trombetta, but here, unlike in Trombetta, the State did not
attempt to make any use of the materials in its own case in
chief . *

*In this case, the Arizona Court of Appeals relied on its earlier decision
in State v. Escalante, 153 Ariz. 55, 734 P. 2d 597 (1986), holding that
“‘when identity is an issue at trial and the police permit destruction of
evidence that could eliminate a defendant as the perpetrator, such loss
is material to the defense and is a denial of due process.”” 153 Ariz. 50,
54, 734 P. 2d 592, 596 (1986), quoting Escalante, supra, at 61, 734 P. 2d, at
603 (emphasis added). The reasoning in Escalante and the instant case
mark a sharp departure from Trombetta in two respects. First, Trom-
betta speaks of evidence whose exculpatory value is “apparent.” 467
U. S., at 489. The possibility that the semen samples could have excul-
pated respondent if preserved or tested is not enough to satisfy the stand-
ard of constitutional materiality in Trombetta. Second, we made clear in
Trombetta that the exculpatory value of the evidence must be apparent
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Our decisions in related areas have stressed the impor-
tance for constitutional purposes of good or bad faith on the
part of the Government when the claim is based on loss of
evidence attributable to the Government. In United States
v. Marion, 404 U. S. 307 (1971), we said that “[n]o actual
prejudice to the conduct of the defense is alleged or proved,
and there is no showing that the Government intentionally
delayed to gain some tactical advantage over appellees or to
harass them.” Id., at 325; see also United States v. Lovasco,
431 U. S. 783, 790 (1977). Similarly, in United States v.
Valenzuela-Bernal, supra, we considered whether the Gov-
ernment’s deportation of two witnesses who were illegal
aliens violated due process. We held that the prompt de-
portation of the witnesses was justified “upon the Execu-
tive’s good-faith determination that they possess no evidence
favorable to the defendant in a criminal prosecution.” Id.,
at 872.

The Due Process Clause of the Fourteenth Amendment,
as interpreted in Brady, makes the good or bad faith of the
State irrelevant when the State fails to disclose to the de-
fendant material exculpatory evidence. But we think the
Due Process Clause requires a different result when we deal
with the failure of the State to preserve evidentiary material
of which no more can be said than that it could have been sub-
jected to tests, the results of which might have exonerated
the defendant. Part of the reason for the difference in treat-
ment is found in the observation made by the Court in
Trombetta, supra, at 486, that “[wlhenever potentially excul-

“before the evidence was destroyed.” Ibid. (emphasis added). Here, re-
spondent has not shown that the police knew the semen samples would
have exculpated him when they failed to perform certain tests or to refrig-
erate the boy’s clothing; this evidence was simply an avenue of investiga-
tion that might have led in any number of directions. The presence or ab-
sence of bad faith by the police for purposes of the Due Process Clause
must necessarily turn on the police’s knowledge of the exculpatory value of
the evidence at the time it was lost or destroyed. Cf. Napue v. Illinois,
360 U. S. 264, 269 (1959).
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patory evidence is permanently lost, courts face the treacher-
ous task of divining the import of materials whose contents
are unknown and, very often, disputed.” Part of it stems
from our unwillingness to read the “fundamental fairness” re-
quirement of the Due Process Clause, see Lisenba v. Califor-
nia, 314 U. S. 219, 236 (1941), as imposing on the police an
undifferentiated and absolute duty to retain and to preserve
all material that might be of conceivable evidentiary signifi-
cance in a particular prosecution. We think that requiring a
defendant to show bad faith on the part of the police both lim-
its the extent of the police’s obligation to preserve evidence
to reasonable bounds and confines it to that class of cases
where the interests of justice most clearly require it, ¢. e.,
those cases in which the police themselves by their conduct
indicate that the evidence could form a basis for exonerating
the defendant. We therefore hold that unless a criminal de-
fendant can show bad faith on the part of the police, failure to
preserve potentially useful evidence does not constitute a de-
nial of due process of law.

In this case, the police collected the rectal swab and cloth-
ing on the night of the erime; respondent was not taken into
custody until six weeks later. The failure of the police to
refrigerate the clothing and to perform tests on the semen
samples can at worst be described as negligent. None of this
information was concealed from respondent at trial, and the
evidence—such as it was—was made available to respond-
ent’s expert who declined to perform any tests on the sam-
ples. The Arizona Court of Appeals noted in its opinion—
and we agree—that there was no suggestion of bad faith on
the part of the police. It follows, therefore, from what we
have said, that there was no violation of the Due Process
Clause.

The Arizona Court of Appeals also referred somewhat
obliquely to the State’s “inability to quantitatively test” cer-
tain semen samples with the newer P-30 test. 153 Ariz., at
54, 734 P. 2d, at 596. If the court meant by this statement
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that the Due Process Clause is violated when the police fail
to use a particular investigatory tool, we strongly disagree.
The situation here is no different than a prosecution for
drunken driving that rests on police observation alone; the de-
fendant is free to argue to the finder of fact that a breath-
alyzer test might have been exculpatory, but the police do not
have a constitutional duty to perform any particular tests.
The judgment of the Arizona Court of Appeals is reversed,
and the case is remanded for further proceedings not incon-
sistent with this opinion.
Reversed.

JUSTICE STEVENS, concurring in the judgment.

Three factors are of critical importance to my evaluation of
this case. First, at the time the police failed to refrigerate
the vietim’s clothing, and thus negligently lost potentially
valuable evidence, they had at least as great an interest in
preserving the evidence as did the person later accused of the
crime. Indeed, at that time it was more likely that the evi-
dence would have been useful to the police —who were still
conducting an investigation—and to the prosecutor—who
would later bear the burden of establishing guilt beyond a
reasonable doubt —than to the defendant. In cases such as
this, even without a prophylactic sanction such as dismissal of
the indictment, the State has a strong incentive to preserve
the evidence.

Second, although it is not possible to know whether the lost
evidence would have revealed any relevant information, it is
unlikely that the defendant was prejudiced by the State’s
omission. In examining witnesses and in her summation, de-
fense counsel impressed upon the jury the fact that the State
failed to preserve the evidence and that the State could have
conducted tests that might well have exonerated the defend-
ant. See App. to Pet. for Cert. C21-C38, C42-C45; 9 Tr.
183-202, 207-208; 10 Tr. 58-61, 69-70. More significantly,
the trial judge instructed the jury: “If you find that the State
has . . . allowed to be destroyed or lost any evidence whose
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content or quality are in issue, you may infer that the true
fact is against the State’s interest.” 10 Tr. 90. As a result,
the uncertainty as to what the evidence might have proved
was turned to the defendant’s advantage.

Third, the fact that no juror chose to draw the permissive
inference that proper preservation of the evidence would
have demonstrated that the defendant was not the assailant
suggests that the lost evidence was “immaterial.” Our cases
make clear that “[t]he proper standard of materiality must
reflect our overriding concern with the justice of the finding
of guilt,” and that a State’s failure to turn over (or preserve)
potentially exculpatory evidence therefore “must be evalu-
ated in the context of the entire record.” United States v.
Agurs, 427 U. S. 97, 112 (1976) (footnotes omitted); see also
California v. Trombetta, 467 U. S. 479, 488 (1984) (duty to
preserve evidence “must be limited to evidence that might be
expected to play a significant role in the suspect’s defense”).
In declining defense counsel’s and the court’s invitations to
draw the permissive inference, the jurors in effect indicated
that, in their view, the other evidence at trial was so over-
whelming that it was highly improbable that the lost evi-
dence was exculpatory. In Trombetta, this Court found no
due process violation because “the chances [were] extremely
low that preserved [breath] samples would have been excul-
patory.” Id., at 489. In this case, the jury has already
performed this calculus based on its understanding of the
evidence introduced at trial. Presumably, in a case involv-
ing a closer question as to guilt or innocence, the jurors would
have been more ready to infer that the lost evidence was
exculpatory.

With these factors in mind, I concur in the Court’s judg-
ment. I do not, however, join the Court’s opinion because it
announces a proposition of law that is much broader than nec-
essary to decide this case. It states that “unless a eriminal
defendant can show bad faith on the part of the police, failure
to preserve potentially useful evidence does not constitute a
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denial of due process of law.” Ante, at 58. In my opinion,
there may well be cases in which the defendant is unable to
prove that the State acted in bad faith but in which the loss or
destruction of evidence is nonetheless so critical to the de-
fense as to make a criminal trial fundamentally unfair. This,
however, is not such a case. Accordingly, I concur in the
judgment.

JUSTICE BLACKMUN, with whom JUSTICE BRENNAN and
JUSTICE MARSHALL join, dissenting.

The Constitution requires that criminal defendants be pro-
vided with a fair trial, not merely a “good faith” try at a fair
trial. Respondent here, by what may have been nothing
more than police ineptitude, was denied the opportunity to
present a full defense. That ineptitude, however, deprived
respondent of his guaranteed right to due process of law. In
reversing the judgment of the Arizona Court of Appeals, this
Court, in my view, misreads the import of its prior cases and
unduly restricts the protections of the Due Process Clause.
An understanding of due process demonstrates that the evi-
dence which was allowed to deteriorate was “constitutionally
material,” and that its absence significantly prejudiced re-
spondent. Accordingly, I dissent.

L

The Court, with minimal reference to our past cases and
with what seems to me to be less than complete analysis, an-
nounces that “unless a criminal defendant can show bad faith
on the part of police, failure to preserve potentially useful ev-
idence does not constitute a denial of due process of law.”
Ante, at 58. This conclusion is claimed to be justified be-
cause it limits the extent of police responsibility “to that class
of cases where the interests of justice most clearly require it,
i. e., those cases in which the police themselves by their con-
duct indicate that the evidence could form a basis for exoner-
ating the defendant.” Ibid. The majority has identified
clearly one type of violation, for police action affirmatively
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aimed at cheating the process undoubtedly violates the Con-
stitution. But to suggest that this is the only way in which
the Due Process Clause can be violated cannot be correct.
Regardless of intent or lack thereof, police action that results
in a defendant’s receiving an unfair trial constitutes a depri-
vation of due process.

The Court’s most recent pronouncement in “what might
loosely be called the area of constitutionally guaranteed ac-
cess to evidence,” United States v. Valenzuela-Bernal, 458
U. S. 858, 867 (1982), is in California v. Trombetta, 467 U. S.
479 (1984). Trombetta addressed “the question whether the
Amendment . . . demands that the State preserve potentially
exculpatory evidence on behalf of defendants.” Id., at 481.
JUSTICE MARSHALL, writing for the Court, noted that while
the particular question was one of first impression, the gen-
eral standards to be applied had been developed in a number
of cases, including Brady v. Maryland, 373 U. S. 83 (1963),
and United States v. Agurs, 427 U. S. 97 (1976)." Those

*The Court’s discussion in Trombetta also noted other cases: In Napue
v. Illinois, 360 U. S. 264 (1959), the prosecution failed to inform the de-
fense and the trial court that one of its witnesses had testified falsely that
he had not been promised favorable treatment in return for testifying.
The Court noted that a conviction obtained by the knowing use of such tes-
timony must fall, and suggested that the conviction is invalid even when
the perjured testimony is “ ‘not the result of guile or a desire to prejudice
. . . for its impact was the same, preventing, as it did, a trial that could in
any real sense be termed fair.”” Id., at 270, quoting People v. Savvides, 1
N. Y. 2d 554, 557, 136 N. E. 2d 853, 854-855 (1956). In Giglio v. United
States, 405 U. S. 150 (1972), the Court required a federal prosecutor to
reveal a promise of nonprosecution if a witness testified, holding that
“whether the nondisclosure was a result of negligence or design, it is the
responsibility of the prosecutor.” Id., at 1564. The good faith of the pros-
ecutor thus was irrelevant for purposes of due process. And in Roviaro v.
United States, 353 U. S. 53 (1957), the Court held that in some cases the
Government must disclose to the defense the identity of a confidential in-
formant. There was no discussion of any requirement of bad faith.
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cases in no way require that government actions that deny a
defendant access to material evidence be taken in bad faith in
order to violate due process.

As noted by the majority, ante, at 55, the Court in Brady
ruled that “the suppression by the prosecution of evidence fa-
vorable to an accused upon request violates due process
where the evidence is material either to guilt or to punish-
ment, irrespective of the good faith or bad faith of the pros-
ecution.” 373 U. S., at 87. The Brady Court went on to
explain that the principle underlying earlier cases, e. g.,
Mooney v. Holohan, 294 U. S. 103 (1935) (violation of due
process when prosecutor presented perjured testimony), is
“not punishment of society for misdeeds of a prosecutor but
avoidance of an unfair trial to the accused.” 373 U. S., at 87.
The failure to turn over material evidence “casts the prosecu-
tor in the role of an architect of a proceeding that does not
comport with standards of justice, even though, as in the
present case, his action is not ‘the result of guile.”” Id., at 88
(quoting lower court opinion).

In Trombetta, the Court also relied on United States v.
Agurs, 427 U. S., at 107, which required a prosecutor to turn
over to the defense evidence that was “clearly supportive of a
claim of innocence” even without a defense request. The
Court noted that the prosecutor’s duty was not one of con-
stitutional dimension unless the evidence was such that its
“omission deprived the defendant of a fair trial,” id., at 108,
and explained;

“Nor do we believe the constitutional obligation is
measured by the moral culpability, or the willfulness, of
the prosecutor. If evidence highly probative of inno-
cence is in his file, he should be presumed to recognize its
significance even if he has actually overlooked it. . . . If
the suppression of evidence results in constitutional
error, it is because of the character of the evidence, not
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the character of the prosecutor.” Id., at 110 (footnote
omitted).

Agurs thus made plain that the prosecutor’s state of mind is
not determinative. Rather, the proper standard must focus
on the materiality of the evidence, and that standard “must
reflect our overriding concern with the justice of the finding
of punle e . a9 12.°

Brady and Agurs could not be more clear in their holdings
that a prosecutor’s bad faith in interfering with a defendant’s
access to material evidence is not an essential part of a due
process violation. Nor did Trombetta create such a require-
ment. Trombetta’s initial discussion focused on the due
process requirement “that criminal defendants be afforded a
meaningful opportunity to present a complete defense,” 467
U. S., at 485, and then noted that the delivery of exculpatory
evidence to the defendant “protect[s] the innocent from erro-

*The Agurs Court went on to note that the standard to be applied in
considering the harm suffered by the defendant was different from the
standard applied when new evidence is discovered by a neutral source after
trial. The prosecutor is “the ‘servant of the law, the twofold aim of which
is that guilt shall not escape or innocence suffer.”” 427 U. S., at 111, quot-
ing Berger v. United States, 295 U. S. 78, 88 (1935). Holding the prosecu-
tion to a higher standard is necessary, lest the “special significance to the
prosecutor’s obligation to serve the cause of justice” be lost. 427 U. S., at
1Y

*Nor does United States v. Valenzuela-Bernal, 458 U. S. 858 (1982),
provide support for the majority’s “bad faith” requirement. In that case a
defendant was deprived of certain testimony at his trial when the Govern-
ment deported potential witnesses after determining that they possessed
no material evidence relevant to the criminal trial. These deportations
were not the result of malice or negligence, but were carried out pursuant
to immigration policy. Id., at 863-866. Consideration of the Govern-
ment’s motive was only the first step in the due process inquiry. Because
the Government acted in good faith, the defendant was required to make “a
plausible showing” that “the evidence lost would be both material and fa-
vorable to the defense.” Id., at 873. 1In Valenzuela-Bernal, the defend-
ant was not able to meet that burden. Under the majority’s “bad faith”
test, the defendant would have no opportunity to try.
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neous conviction and ensurfes] the integrity of our criminal
justice system.” Ibid. Although the language of Trombetta
includes a quotation in which the words “in good faith” ap-
pear, those words, for two reasons, do not have the signifi-
cance claimed for them by the majority. First, the words
are the antecedent part of the fuller phrase “in good faith and
in accord with their normal practice.” Id., at 488. That
phrase has its source in Killian v. United States, 368 U. S.
231, 242 (1961), where the Court held that the practice of dis-
carding investigators’ notes, used to compile reports that
were then received in evidence, did not violate due process.*
In both Killian and Trombetta, the importance of police com-
pliance with usual procedures was manifest. Here, how-
ever, the same standard of conduct cannot be claimed.
There has been no suggestion that it was the usual procedure
to ignore the possible deterioration of important evidence, or
generally to treat material evidence in a negligent or reckless
manner. Nor can the failure to refrigerate the clothing be
squared with the careful steps taken to preserve the sexual-
assault kit. The negligent or reckless failure to preserve im-
portant evidence just cannot be “in accord with . . . normal
practice.”

Second, and more importantly, Trombetta demonstrates
that the absence of bad faith does not end the analysis. The
determination in Trombetta that the prosecution acted in
good faith and according to normal practice merely prefaced
the primary inquiry, which centers on the “constitutional ma-
teriality” of the evidence itself. 467 U. S., at 489. There is

“In Killian, the notes in question related to witnesses’ statements,
were used to prepare receipts which the witnesses then signed, and were
destroyed in accord with usual practice. 368 U. S., at 242. Had it not
been the usual practice of the agents to destroy their notes, or if no reports
had been prepared from those notes before they were destroyed, a differ-

ent question, closer to the one the Court decides today, would have been
presented.
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nothing in Trombetta that intimates that good faith alone
should be the measure.®

The cases in this area clearly establish that police actions
taken in bad faith are not the only species of police conduct
that can result in a violation of due process. As Agurs points
out, it makes no sense to overturn a conviction because a ma-
licious prosecutor withholds information that he mistakenly
believes to be material, but which actually would have been
of no help to the defense. 427 U. S., at 110. In the same
way, it makes no sense to ignore the fact that a defendant has
been denied a fair trial because the State allowed evidence
that was material to the defense to deteriorate beyond the
point of usefulness, simply because the police were inept
rather than malicious.

I also doubt that the “bad faith” standard creates the
bright-line rule sought by the majority. Apart from the in-
herent difficulty a defendant would have in obtaining evi-
dence to show a lack of good faith, the line between “good
faith” and “bad faith” is anything but bright, and the major-
ity’s formulation may well create more questions than it an-
swers. What constitutes bad faith for these purposes?
Does a defendant have to show actual malice, or would reck-
lessness, or the deliberate failure to establish standards for
maintaining and preserving evidence, be sufficient? Does
“good faith police work” require a certain minimum of dili-
gence, or will a lazy officer, who does not walk the few extra
steps to the evidence refrigerator, be considered to be acting
in good faith? While the majority leaves these questions for

>The cases relied upon by the majority for the proposition that bad faith
is necessary to show a due process violation, United States v. Marion, 404
U. S. 307 (1971), and United States v. Lovasco, 431 U. S. 783 (1977), con-
cerned claims that preindictment delay violated due process. The harm
caused by such delay is certainly more speculative than that caused by the
deprivation of material exculpatory evidence, and in such cases statutes of
limitations, not the Due Process Clause, provide the primary protection for
defendants’ interests. Those cases are a shaky foundation for the radical
step taken by the Court today.
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another day, its quick embrace of a “bad faith” standard has
not brightened the line; it only has moved the line so as to
provide fewer protections for eriminal defendants.

II

The inquiry the majority eliminates in setting up its “bad
faith” rule is whether the evidence in question here was “con-
stitutionally material,” so that its destruction violates due
process. The majority does not say whether “evidentiary
material of which no more can be said than that it could have
been subjected to tests, the results of which might have ex-
onerated the defendant,” ante, at 57, is, for purposes of due
process, material. But because I do not find the question of
lack of bad faith dispositive, I now consider whether this evi-
dence was such that its destruction rendered respondent’s
trial fundamentally unfair.

Trombetta requires that a court determine whether the ev-
idence possesses “an exculpatory value that was apparent be-
fore the evidence was destroyed,” and whether it was “of
such a nature that the defendant would be unable to obtain
comparable evidence by other reasonably available means.”
467 U. S., at 489. In Trombetta neither requirement was
met. But it is important to note that the facts of Trombetta
differed significantly from those of this case. As such, while
the basic standards set by Trombetta are controlling, the in-
quiry here must be more finely tuned.

In Trombetta, samples of breath taken from suspected
drunk drivers had been discarded after police had tested
them using an Intoxilyzer, a highly accurate and reliable de-
vice for measuring blood-aleohol concentration levels. Id.,
at 481-482. The Court reasoned that the likelihood of the
posttest samples proving to be exculpatory was extremely
low, and further observed that the defendants were able to
attack the reliability of the test results by presenting evi-
dence of the ways in which the Intoxilyzer might have mal-
functioned. This case differs from Trombetta in that here no
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conclusive tests were performed on the relevant evidence.
There is a distinct possibility in this case, one not present in
Trombetta, that a proper test would have exonerated re-
spondent, unrebutted by any other conclusive test results.
As a consequence, although the discarded evidence in Trom-
betta had impeachment value (<. e., it might have shown that
the test results were incorrect), here what was lost to the re-
spondent was the possibility of complete exoneration. Trom-
betta’s specific analysis, therefore, is not directly controlling.

The exculpatory value of the clothing in this case cannot be
determined with any certainty, precisely because the police
allowed the samples to deteriorate. But we do know several
important things about the evidence. First, the semen sam-
ples on the clothing undoubtedly came from the assailant.
Second, the samples could have been tested, using technol-
ogy available and in use at the local police department, to
show either the blood type of the assailant, or that the assail-
ant was a nonsecreter, i. e., someone who does not secrete a
blood-type “marker” into other body fluids, such as semen.
Third, the evidence was clearly important. A semen sample
in a rape case where identity is questioned is always signifi-
cant. See Hilliard v. Spalding, 719 F. 2d 1443, 1446-1447
(CA9 1983); People v. Nation, 26 Cal. 3d 169, 176-177, 604 P.
2d 1051, 1054-1055 (1980). Fourth, a reasonable police offi-
cer should have recognized that the clothing required refrig-
eration. Fifth, we know that an inconclusive test was done
on the swab. The test suggested that the assailant was a
nonsecreter, although it was equally likely that the sample on
the swab was too small for accurate results to be obtained.
And, sixth, we know that respondent is a secreter.

If the samples on the clothing had been tested, and the re-
sults had shown either the blood type of the assailant or that
the assailant was a nonsecreter, its constitutional materiality
would be clear. But the State’s conduct has deprived the de-
fendant, and the courts, of the opportunity to determine with
certainty the import of this evidence: it has “interfere[d] with
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the accused’s ability to present a defense by imposing on him
a requirement which the government’s own actions have ren-
dered impossible to fulfill.” Hilliard v. Spalding, 719 F. 2d,
at 1446. Good faith or not, this is intolerable, unless the par-
ticular circumstances of the case indicate either that the evi-
dence was not likely to prove exculpatory, or that the defend-
ant was able to use effective alternative means to prove the
point the destroyed evidence otherwise could have made.

I recognize the difficulties presented by such a situation.®
The societal interest in seeing criminals punished rightly re-
quires that indictments be dismissed only when the unavail-
ability of the evidence prevents the defendant from receiving
a fair trial. In a situation where the substance of the lost
evidence is known, the materiality analysis laid out in Trom-
betta is adequate. But in a situation like the present one,
due process requires something more. Rather than allow a
State’s ineptitude to saddle a defendant with an impossible
burden, a court should focus on the type of evidence, the
possibility it might prove exculpatory, and the existence of
other evidence going to the same point of contention in deter-
mining whether the failure to preserve the evidence in ques-
tion violated due process. To put it succinetly, where no
comparable evidence is likely to be available to the defend-
ant, police must preserve physical evidence of a type that
they reasonably should know has the potential, if tested, to
reveal immutable characteristics of the criminal, and hence to
exculpate a defendant charged with the crime.

*We noted in California v. Trombetta, 467 U. S. 479, 486 (1984): “The
absence of doctrinal development in this area reflects, in part, the difficulty
of developing rules to deal with evidence destroyed through prosecutorial
neglect or oversight. Whenever potentially exculpatory evidence is per-
manently lost, courts face the treacherous task of divining the import of
materials whose contents are unknown and, very often, disputed.” While
the inquiry is a difficult one, I do not read Trombetta to say, nor do I be-
lieve, that it is impossible. Respect for constitutional rights demands that
the inquiry be made.
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The first inquiry under this standard concerns the particu-
lar evidence itself. It must be of a type which is clearly rele-
vant, a requirement satisfied, in a case where identity is at
issue, by physical evidence which has come from the assail-
ant. Samples of blood and other body fluids, fingerprints,
and hair and tissue samples have been used to implicate
guilty defendants, and to exonerate innocent suspects. This
is not to say that all physical evidence of this type must be
preserved. For example, in a case where a blood sample is
found, but the circumstances make it unclear whether the
sample came from the assailant, the dictates of due process
might not compel preservation (although principles of sound
investigation might certainly do so). But in a case where
there is no doubt that the sample came from the assailant, the
presumption must be that it be preserved.

A corollary, particularly applicable to this case, is that the
evidence embody some immutable characteristic of the assail-
ant which can be determined by available testing methods.
So, for example, a clear fingerprint can be compared to the
defendant’s fingerprints to yield a conclusive result; a blood
sample, or a sample of body fluid which contains blood mark-
ers, can either completely exonerate or strongly implicate a
defendant. As technology develops, the potential for this
type of evidence to provide conclusive results on any number
of questions will increase. Current genetic testing meas-
ures, frequently used in civil paternity suits, are extraordi-
narily precise. See Clark v. Jeter, 486 U. S. 456, 465 (1988).
The importance of these types of evidence is indisputable,
and requiring police to recognize their importance is not
unreasonable.

The next inquiry is whether the evidence, which was obvi-
ously relevant and indicates an immutable characteristic of
the actual assailant, is of a type likely to be independently ex-
culpatory. Requiring the defendant to prove that the par-
ticular piece of evidence probably would be independently ex-
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culpatory would require the defendant to prove the content
of something he does not have because of the State’s miscon-
duct. Focusing on the type of evidence solves this problem.
A court will be able to consider the type of evidence and the
available technology, as well as the circumstances of the case,
to determine the likelihood that the evidence might have
proved to be exculpatory. The evidence must also be with-
out equivalent in the particular case. It must not be cumu-
lative or collateral, cf. United States v. Agurs, 427 U. S., at
113-114, and must bear directly on the question of innocence
or guilt.

Due process must also take into account the burdens that
the preservation of evidence places on the police. Law en-
forcement officers must be provided the option, as is implicit
in Trombetta, of performing the proper tests on physical evi-
dence and then discarding it.” Once a suspect has been ar-
rested the police, after a reasonable time, may inform de-
fense counsel of plans to discard the evidence. When the
defense has been informed of the existence of the evidence,
after a reasonable time the burden of preservation may shift
to the defense. There should also be flexibility to deal with
evidence that is unusually dangerous or difficult to store.

11

Applying this standard to the facts of this case, I conclude
that the Arizona Court of Appeals was correct in overturning
respondent’s conviction. The clothing worn by the victim
contained samples of his assailant’s semen. The appeals
court found that these samples would probably be larger, less
contaminated, and more likely to yield conclusive test results
than would the samples collected by use of the assault kit.
1563 Ariz. 50, 54, 734 P. 2d 592, 596 (1986). The cloth-

"There is no need in this case to discuss whether the police have a duty
to test evidence, or whether due process requires that police testing be on
the “cutting edge” of technology. But uncertainty as to these questions
only highlights the importance of preserving evidence, so that the defense
has the opportunity at least to use whatever scientifically recognized tests
are available. That is all that is at issue in this case.
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ing and the semen stains on the clothing therefore obviously
were material.

Because semen is a body fluid which could have been tested
by available methods to show an immutable characteristic of
the assailant, there was a genuine possibility that the results
of such testing might have exonerated respondent. The only
evidence implicating respondent was the testimony of the vic-
tim.* There was no other eyewitness, and the only other
significant physical evidence, respondent’s car, was seized by
police, examined, turned over to a wrecking company, and
then dismantled without the victim’s having viewed it. The
police also failed to check the car to confirm or refute ele-
ments of the victim’s testimony.’

8This Court “has recognized the inherently suspect qualities of eyewit-
ness identification evidence.” Watkins v. Sowders, 449 U. S. 341, 350
(1981) (BRENNAN, J., dissenting). Such evidence is “notoriously unreli-
able,” ibid.; see United States v. Wade, 388 U. S. 218, 228 (1967); Manson
v. Brathwaite, 432 U. S. 98, 111-112 (1977), and has distinct impacts on
juries. “All the evidence points rather strikingly to the conclusion that
there is almost nothing more convincing than a live human being who takes
the stand, points a finger at the defendant, and says, ‘That’s the one!”” E.
Loftus, Eyewitness Testimony 19 (1979).

Studies show that children are more likely to make mistaken identifica-
tions than are adults, especially when they have been encouraged by
adults. See generally Cohen & Harnick, The Susceptibility of Child
Witnesses to Suggestion, 4 Law and Human Behavior 201 (1980). Other
studies show another element of possible relevance in this case: “Cross-
racial identifications are much less likely to be accurate than same race
identifications.” Rahaim & Brodsky, Empirical Evidence versus Common
Sense: Juror and Lawyer Knowledge of Eyewitness Accuracy, 7 Law and
Psych. Rev. 1, 2 (1982). These authorities suggest that eyewitness testi-
mony alone, in the absence of corroboration, is to be viewed with some
suspicion.

*The victim testified that the car had a loud muffier, that country music
was playing on its radio, and that the car was started using a key. Re-
spondent and others testified that his car was inoperative on the night of
the incident, that when it was working it ran quietly, that the radio did not
work, and that the car could be started only by using a screwdriver. The
police did not check any of this before disposing of the car. See 153 Ariz.
50, 51-52, 734 P. 2d 592, 593—594 (App. 1986).
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Although a closer question, there was no equivalent evi-
dence available to respondent. The swab contained a semen
sample, but it was not sufficient to allow proper testing. Re-
spondent had access to other evidence tending to show that
he was not the assailant, but there was no other evidence
that would have shown that it was physically impossible for
respondent to have been the assailant. Nor would the pres-
ervation of the evidence here have been a burden upon the
police. There obviously was refrigeration available, as the
preservation of the swab indicates, and the items of clothing
likely would not tax available storage space.

Considered in the context of the entire trial, the failure of
the prosecution to preserve this evidence deprived respond-
ent of a fair trial. It still remains “a fundamental value
determination of our society that it is far worse to convict an
innocent man than to let a guilty man go free.” In re
Winship, 397 U. S. 358, 372 (1970) (concurring opinion).
The evidence in this case was far from conclusive, and the
possibility that the evidence denied to respondent would have
exonerated him was not remote. The result is that he was
denied a fair trial by the actions of the State, and conse-
quently was denied due process of law. Because the Court’s
opinion improperly limits the scope of due process, and ig-
nores its proper focus in a futile pursuit of a bright-line rule,*
I dissent.

"Even under the standard articulated by the majority the proper reso-
lution of this case should be a remand to consider whether the police did act
in good faith. The Arizona Court of Appeals did not state in its opinion
that there was no bad faith on the part of the police. Rather, it held that
the proper standard to be applied was a consideration of whether the fail-
ure to preserve the evidence deprived respondent of a fair trial, and that,
as a result, its holding did “not imply any bad faith on the part of the
state.” Id., at 54, 734 P. 2d, at 596. But there certainly is a sufficient
basis on this record for a finding that the police acted in bad faith. The
destruction of respondent’s car by the police (which in itself may serve on
remand as an alternative ground for finding a constitutional violation, see
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id., at 55, 734 P. 2d, at 597 (question left open)) certainly suggests that the
police may have conducted their investigation with an improper animus.
Although the majority provides no guidance as to how a lack of good faith is
to be determined, or just how egregious police action must be, the police
actions in this case raise a colorable claim of bad faith. If the Arizona
courts on remand should determine that the failure to refrigerate the cloth-
ing was part of an overall investigation marred by bad faith, then, even
under the majority’s test, the conviction should be overturned.
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After the indigent petitioner and two codefendants were found guilty of
several serious crimes in an Ohio state court, the new counsel appointed
to represent petitioner on appeal filed with the Ohio Court of Appeals a
document captioned “Certification of Meritless Appeal and Motion,”
which recited that the attorney had carefully reviewed the record, that
he had found no errors requiring reversal, and that he would not file a
meritless appeal, and which requested leave to withdraw. The court
entered an order that granted the latter motion and that specified that
the court would thereafter independently review the record thoroughly
to determine whether any reversible error existed. The court later
denied petitioner’s request for the appointment of a new attorney. Sub-
sequently, upon making its own examination of the record without the
assistance of counsel for petitioner, the court noted that counsel’s certi-
fication of meritlessness was “highly questionable” since petitioner had
“several arguable claims,” and, in fact, reversed one of petitioner’s con-
victions for plain error, but concluded that petitioner “suffered no preju-
dice” as a result of “counsel’s failure to give a more conscientious exami-
nation of the record” because the court had thoroughly examined the
record and received the benefit of arguments advanced by the codefen-
dants’ counsel. The court therefore affirmed petitioner’s convictions on
the remaining counts, and the State Supreme Court dismissed his appeal.

Held:

1. Petitioner was deprived of constitutionally adequate representation
on appeal by the Ohio Court of Appeals’ failure to follow the procedures
set forth in Anders v. California, 386 U. S. 738, for allowing appointed
counsel for an indigent criminal defendant to withdraw from a first ap-
peal as of right on the basis that the appeal is frivolous. Under those
procedures, counsel must first conduct a “conscientious examination” of
the case and support a request to withdraw with a brief referring to any-
thing in the record that might arguably support the appeal, and the court
must then conduct a full examination of all the proceedings and permit
withdrawal if its separate inquiry reveals no nonfrivolous issue, but must
appoint new counsel to argue the appeal if such an issue exists. The
state court erred in two respects in not denying counsel’s motion to with-
draw. First, the motion was not supported with an “Anders brief,” so
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that the court was left without an adequate basis for determining that
counsel had performed his duty of carefully searching the record for ar-
guable error and was deprived of assistance in the court’s own review of
the record. Second, the court should not have acted on the motion be-
fore it made its own examination of the record to determine whether
counsel’s evaluation of the case was sound. Most significantly, the court
erred by failing to appoint new counsel to represent petitioner after
determining that the record supported “several arguable claims.” Such
a determination creates a constitutional imperative that counsel be ap-
pointed, since the need for forceful and vigorous advocacy to ensure that
rights are not forgone and that substantial legal and factual arguments
are not passed over is of paramount importance in our adversary system
of justice, whether at the trial or the appellate stage. Pp. 79-85.

2. In cases such as this, it is inappropriate to apply either the lack of
prejudice standard of Strickland v. Washington, 466 U. S. 668, or the
harmless-error analysis of Chapman v. California, 386 U. S. 18. Such
application would render the protections afforded by Anders meaning-
less, since the appellant would suffer no prejudice or harm from the de-
nial of counsel and would thus have no basis for complaint, whether the
court, on reviewing the bare appellate record, concluded either that the
conviction should not be reversed or that there was a basis for reversal.
The Court of Appeals’ consideration of the appellate briefs filed on behalf
of petitioner’s codefendants does not alter this conclusion, since a crimi-
nal appellant is entitled to a single-minded advocacy for which the mere
possibility of a coincidence of interest with a represented codefendant is
an inadequate proxy. More significantly, the question whether the
briefs filed by the codefendants, along with the court’s own review of the
record, adequately focused the court’s attention on petitioner’s arguable
claims is itself an issue that should have been resolved in an adversary
proceeding. Furthermore, it is important that the denial of counsel in
this case left petitioner completely without representation during the
appellate court’s actual decisional process, since such a total denial is
legally presumed to result in prejudice and can never be considered
harmless error, whether at the trial or the appellate stage. Pp. 85-89.

Reversed and remanded.

STEVENS, J., delivered the opinion of the Court, in which BRENNAN,
WHITE, MARSHALL, BLACKMUN, O’CONNOR, SCALIA, and KENNEDY, JJ.,
joined. O’CONNOR, J., filed a concurring opinion, post, p. 89. REHN-
qQuisT, C. J., filed a dissenting opinion, post, p. 89.

Gregory L. Ayers, by appointment of the Court, 485 U. S.
957, argued the cause for petitioner. With him on the briefs




PENSON ». OHIO Tt

75 Opinion of the Court

were Randall M. Dana, David C. Stebbins, and George A.
Lyons.

Mark B. Robinette argued the cause for respondent. With
him on the brief was Lee C. Falke.*

JUSTICE STEVENS delivered the opinion of the Court.

In Anders v. California, 386 U. S. 738 (1967), we gave a
negative answer to this question:

“May a State appellate court refuse to provide counsel to
brief and argue an indigent criminal defendant’s first ap-
peal as of right on the basis of a conclusory statement by
the appointed attorney on appeal that the case has no
merit and that he will file no brief?” Brief for Petitioner
in Anders v. California, O. T. 1966, No. 98, p. 2.

The question presented by this case is remarkably similar
and therefore requires a similar answer.

I

Petitioner is indigent. After a trial in the Montgomery
County, Ohio, Court of Common Pleas, he and two codefen-
dants were found guilty of several serious crimes. Peti-
tioner was sentenced to a term of imprisonment of 18 to 28
years. On January 8, 1985, new counsel was appointed to
represent him on appeal. Counsel filed a timely notice of
appeal.

On June 2, 1986, petitioner’s appellate counsel filed with
the Montgomery County, Ohio, Court of Appeals a document
captioned “Certification of Meritless Appeal and Motion.”
Excluding this ecaption and the certificate evidencing its serv-

*Briefs of amici curiae urging reversal were filed for the American
Civil Liberties Union et al. by Larry W. Yackle, John A. Powell, Steven
R. Shapiro, and Kim Robert Fawcett; and for the National Association of
Criminal Defense Lawyers by Bruce S. Rogow.

Gloria A. Eyerly and Harry R. Reinhart filed a brief for the Ohio Asso-
ciation of Criminal Defense Lawyers as amicus curiae.
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ice on the prosecutor’s office and petitioner, the document in
its entirety read as follows:

“Appellant’s attorney respectfully certifies to the Court
that he has carefully reviewed the within record on
appeal, that he has found no errors requiring reversal,
modification and/or vacation of appellant’s jury trial con-
victions and/or the trial court’s sentence in Case No. 84—
CR-1056, that he has found no errors requiring reversal,
modification and/or vacation of appellant’s jury trial con-
victions and/or the trial court’s sentence in Case No. 84—
CR-1401, and that he will not file a meritless appeal in
this matter.

“MOTION

“Appellant’s attorney respectfully requests a Journal
Entry permitting him to withdraw as appellant’s appel-
late attorney of record in this appeal thereby relieving
appellant’s attorney of any further responsibility to pros-
ecute this appeal with the attorney/client relationship
terminated effective on the date file-stamped on this
Motion.” App. 35-36.

A week later, the Court of Appeals entered an order allow-
ing appellate counsel to withdraw and granting petitioner 30
days in which to file an appellate brief pro se. Id., at 37.
The order further specified that the court would thereafter
“independently review the record thoroughly to determine
whether any error exists requiring reversal or modification of
the sentence . . . .” Ibid. Thus, counsel was permitted to
withdraw before the court reviewed the record on nothing
more than “a conclusory statement by the appointed attorney
on appeal that the case has no merit and that he will file no
brief.” Moreover, although granting petitioner several ex-
tensions of time to file a brief, the court denied petitioner’s
request for the appointment of a new attorney. No merits
brief was filed on petitioner’s behalf.
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In due course, and without the assistance of any advocacy
for petitioner, the Court of Appeals made its own examina-
tion of the record to determine whether petitioner received
“a fair trial and whether any grave or prejudicial errors
occurred therein.” Id., at 40. As an initial matter, the
court noted that counsel’s certification that the appeal was
meritless was “highly questionable.” [bid. In reviewing
the record and the briefs filed by counsel on behalf of peti-
tioner’s codefendants, the court found “several arguable
claims.” Id., at 41. Indeed, the court concluded that plain
error had been committed in the jury instructions concerning
one count.! The court therefore reversed petitioner’s con-
viction and sentence on that count but affirmed the convic-
tions and sentences on the remaining counts. It concluded
that petitioner “suffered no prejudice” as a result of “coun-
sel’s failure to give a more conscientious examination of the
record” because the court had thoroughly examined the
record and had received the benefit of arguments advanced
by counsel for petitioner’s two codefendants. Ibid. Peti-
tioner appealed the judgment of the Court of Appeals to the
Ohio Supreme Court, which dismissed the appeal. Id., at
45. We granted certiorari, 484 U. S. 1059 (1988), and now
reverse.

II

Approximately a quarter of a century ago, in Douglas v.
California, 372 U. S. 353 (1963), this Court recognized that
the Fourteenth Amendment guarantees a criminal appellant
the right to counsel on a first appeal as of right. We held

! Petitioner was charged in counts 5 and 6 of the indictment with feloni-
ous assault. App. 6-7; see Ohio Rev. Code Ann. §2903.11(A)(2) (1987).
In examining the record, the Court of Appeals discovered that the trial
court neglected to instruct the jury concerning an element of this crime.
Applying the State’s plain-error doctrine, which requires a showing of sub-
stantial prejudice, the Court of Appeals reversed petitioner’s conviction
under count 6 of the indictment, but let stand his conviction under count 5.
App. 41-43.
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that a procedure in which appellate courts review the record
and “appoint counsel if in their opinion” the assistance of
counsel “would be helpful to the defendant or the court,” id.,
at 355, is an inadequate substitute for guaranteed represen-
tation.? Four years later, in Anders v. California, 386
U. S. 738 (1967), we held that a criminal appellant may not be
denied representation on appeal based on appointed counsel’s
bare assertion that he or she is of the opinion that there is no
merit to the appeal.

The Anders opinion did, however, recognize that in some
circumstances counsel may withdraw without denying the in-
digent appellant fair representation provided that certain
safeguards are observed: Appointed counsel is first required
to conduct “a conscientious examination” of the case. Id., at
744. If he or she is then of the opinion that the case is wholly
frivolous, counsel may request leave to withdraw. The re-
quest “must, however, be accompanied by a brief referring to
anything in the record that might arguably support the ap-
peal.” Ibid. Once the appellate court receives this brief, it
must then itself conduct “a full examination of all the pro-
ceeding[s] to decide whether the case is wholly frivolous.”
Ibid. Only after this separate inquiry, and only after the ap-
pellate court finds no nonfrivolous issue for appeal, may the
court proceed to consider the appeal on the merits without
the assistance of counsel. On the other hand, if the court
disagrees with counsel—as the Ohio Court of Appeals did in
this case—and concludes that there are nonfrivolous issues
for appeal, “it must, prior to decision, afford the indigent the
assistance of counsel to argue the appeal.” Ibid.

*In reaching this conclusion, the Court noted:

“At this stage in the proceedings only the barren record speaks for the
indigent, and, unless the printed pages show that an injustice has been
committed, he is forced to go without a champion on appeal. Any real
chance he may have had of showing that his appeal has hidden merit is
deprived him when the court decides on an ex parte examination of the
record that the assistance of counsel is not required.” 372 U. S., at 356.
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It is apparent that the Ohio Court of Appeals did not follow
the Anders procedures when it granted appellate counsel’s
motion to withdraw, and that it committed an even more seri-
ous error when it failed to appoint new counsel after find-
ing that the record supported several arguably meritorious
grounds for reversal of petitioner’s conviction and modifica-
tion of his sentence. As a result, petitioner was left without
constitutionally adequate representation on appeal.

The Ohio Court of Appeals erred in two respects in grant-
ing counsel’s motion for leave to withdraw. First, the mo-
tion should have been denied because counsel’s “Certification
of Meritless Appeal” failed to draw attention to “anything in
the record that might arguably support the appeal.”® Ibid.
The so-called “Anders brief” serves the valuable purpose of
assisting the court in determining both that counsel in fact
conducted the required detailed review of the case* and that

#Counsel’s “Certification of Meritless Appeal,” which simply noted that
counsel, after carefully reviewing the record, “found no errors requiring
reversal, modification and/or vacation of appellant’s” conviction or sen-
tence, App. 35, bears a marked resemblance to the no-merit letter we held
inadequate in Anders. The no-merit letter at issue in Anders read as
follows:

“Dear Judge Van Dyke:

“This is to advise you that I have received and examined the trial tran-
script of CHARLIE ANDERS as it relates to his conviction of the crime of
possession of narcotics.

“I will not file a brief on appeal as I am of the opinion that there is no
merit to the appeal. I have visited and communicated with Mr. Anders
and have explained my views and opinions to him as they relate to his

appeal.
“Mr. Anders has advised me that he wishes to file a brief in this matter
on his own behalf. . . .” Tr. of Record in Anders v. California, O. T.

1966, No. 98, p. 6.

*Not only does the Anders brief assist the court in determining that
counsel has carefully reviewed the record for arguable claims, but, in
marginal cases, it also provides an independent inducement to counsel to
perform a diligent review:

“The danger that a busy or inexperienced lawyer might opt in favor of a
one sentence letter instead of an effective brief in an individual marginal
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the appeal is indeed so frivolous that it may be decided with-
out an adversary presentation. The importance of this twin
function of the Anders brief was noted in Anders itself, 386
U. S., at 745, and was again emphasized last Term. In our
decision in McCoy v. Court of Appeals of Wisconsin, 486
U. S. 429 (1988), we clearly stated that the Anders brief is
designed both “to provide the appellate courts with a basis
for determining whether appointed counsel have fully per-
formed their duty to support their clients’ appeal to the best
of their ability,” and also to help the court make “the critical
determination whether the appeal is indeed so frivolous that
counsel should be permitted to withdraw.” Id., at 439.
Counsel’s failure to file such a brief left the Ohio court with-
out an adequate basis for determining that he had performed
his duty carefully to search the case for arguable error and
also deprived the court of the assistance of an advocate in its
own review of the cold record on appeal.®

Moreover, the Court of Appeals should not have acted on
the motion to withdraw before it made its own examination of
the record to determine whether counsel’s evaluation of the

case is real, notwithstanding the dedication that typifies the profession.
If, however, counsel’s ultimate evaluation of the case must be supported by
a written opinion ‘referring to anything in the record that might arguably
support the appeal,” [Anders,] 386 U. S., at 744 . . . , the temptation to
discharge an obligation in summary fashion is avoided, and the reviewing
court is provided with meaningful assistance.” Nickols v. Gagnon, 454 F.
2d 467, 470 (CA7 1971) (footnotes omitted), cert. denied, 408 U. S. 925
(1972).

In addition, simply putting pen to paper can often shed new light on what
may at first appear to be an open-and-shut issue.

*One hurdle faced by an appellate court in reviewing a record on appeal
without the assistance of counsel is that the record may not accurately and
unambiguously reflect all that occurred at the trial. Presumably, appel-
late counsel may contact the trial attorney to discuss the case and may
thus, in arguing the appeal, shed additional light on the proceedings below.
The court, of course, is not in the position to conduct such ex parte
communications.
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case was sound.® This requirement was plainly stated in
Ellis v. United States, 356 U. S. 674, 675 (1958), it was
repeated in Anders, 386 U. S., at 744, and it was reiterated
last Term in McCoy, 486 U. S., at 442. As we explained in
McCoy:

“To satisfy federal constitutional concerns, an appellate
court faces two interrelated tasks as it rules on counsel’s
motion to withdraw. First, it must satisfy itself that
the attorney has provided the client with a diligent and
thorough search of the record for any arguable claim that
might support the client’s appeal. Second, it must de-
termine whether counsel has correctly concluded that
the appeal is frivolous.” Ibid.

Most significantly, the Ohio court erred by failing to ap-
point new counsel to represent petitioner after it had deter-
mined that the record supported “several arguable claims.”
App. 41. As Anders unambiguously provides, “if [the appel-
late court] finds any of the legal points arguable on their
merits (and therefore not frivolous) it must, prior to deci-
sion, afford the indigent the assistance of counsel to argue
the appeal.” 386 U. S., at 744; see also McCoy, 486 U. S.,
at 444 (“Of course, if the court concludes that there are
nonfrivolous issues to be raised, it must appoint counsel to
pursue the appeal and direct that counsel to prepare an advo-
cate’s brief before deciding the merits”). This requirement
necessarily follows from an understanding of the interplay
between Douglas and Anders. Anders, in essence, recog-
nizes a limited exception to the requirement articulated in
Douglas that indigent defendants receive representation on
their first appeal as of right. The exception is predicated on
the fact that the Fourteenth Amendment —although demand-

¢Qbviously, a court cannot determine whether counsel is in fact correct
in concluding that an appeal is frivolous without itself examining the record
for arguable appellate issues. In granting counsel’s motion to withdraw,
however, the Ohio Court of Appeals noted that it was deferring its inde-
pendent review of the record for a later date. See App. 37.
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ing active and vigorous appellate representation of indigent
criminal defendants —does not demand that States require
appointed counsel to press upon their appellate courts wholly
frivolous arguments. However, once a court determines
that the trial record supports arguable claims, there is no
basis for the exception and, as provided in Douglas, the crim-
inal appellant is entitled to representation. The Court of
Appeals’ determination that arguable issues were presented
by the record, therefore, created a constitutional imperative
that counsel be appointed.

It bears emphasis that the right to be represented by coun-
sel is among the most fundamental of rights. We have long
recognized that “lawyers in criminal courts are necessities,
not luxuries.” Gideon v. Wainwright, 372 U. S. 335, 344
(1963). As a general matter, it is through counsel that all
other rights of the accused are protected: “Of all the rights
that an accused person has, the right to be represented by
counsel is by far the most pervasive, for it affects his ability
to assert any other rights he may have.” Schaefer, Federal-
ism and State Criminal Procedure, 70 Harv. L. Rev. 1, 8
(1956); see also Kimmelman v. Morrison, 477 U. S. 365, 377
(1986); United States v. Cronic, 466 U. S. 648, 654 (1984).
The paramount importance of vigorous representation fol-
lows from the nature of our adversarial system of justice.
This system is premised on the well-tested principle that
truth—as well as fairness —is “‘best discovered by powerful
statements on both sides of the question.”” Kaufman, Does
the Judge Have a Right to Qualified Counsel?, 61 A. B. A. J.
569, 569 (1975) (quoting Lord Eldon); see also Cronic, 466
U. S., at 655; Polk County v. Dodson, 454 U. S. 312, 318-319
(1981). Absent representation, however, it is unlikely that a
criminal defendant will be able adequately to test the govern-
ment’s case, for, as Justice Sutherland wrote in Powell v.
Alabama, 287 U. S. 45 (1932), “[elven the intelligent and
educated layman has small and sometimes no skill in the sci-
ence of law.” Id., at 69.
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The need for forceful advocacy does not come to an abrupt
halt as the legal proceeding moves from the trial to appellate
stage. Both stages of the prosecution, although perhaps in-
volving unique legal skills, require careful advocacy to ensure
that rights are not forgone and that substantial legal and fac-
tual arguments are not inadvertently passed over. As we
stated in Ewvitts v. Lucey, 469 U. S. 387 (1985):

“In bringing an appeal as of right from his conviction, a
criminal defendant is attempting to demonstrate that the
conviction, with its consequent drastic loss of liberty, is
unlawful. To prosecute the appeal, a eriminal appellant
must face an adversary proceeding that —like a trial —is
governed by intricate rules that to a layperson would be
hopelessly forbidding. An unrepresented appellant —
like an unrepresented defendant at trial—is unable to
protect the vital interests at stake.” Id., at 396.

By proceeding to decide the merits of petitioner’s appeal
without appointing new counsel to represent him, the Ohio
Court of Appeals deprived both petitioner and itself of the

{ benefit of an adversary examination and presentation of the
issues.

III

The State nonetheless maintains that even if the Court of

Appeals erred in granting the motion to withdraw and in fail-

: ing to appoint new counsel, the court’s conclusion that peti-

tioner suffered “no prejudice” indicates both that petitioner

has failed to show prejudice under Strickland v. Washington,

466 U. S. 668 (1984), and also that any error was harmless

under Chapman v. California, 386 U. S. 18 (1967). In

either event, in the State’s view, the Court of Appeals’

affirmance of petitioner’s conviction should stand.” We
disagree.

"The Court of Appeals’ finding of “no prejudice” is not free from ambigu-
ity. The court wrote: “Because we have thoroughly examined the record
and already considered the assignments of error raised in the other defend-
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The primary difficulty with the State’s argument is that it
proves too much. No one disputes that the Ohio Court of
Appeals concluded that the record below supported a number
of arguable claims. Thus, in finding that petitioner suffered
no prejudice, the court was simply asserting that, based on
its review of the case, it was ultimately unconvinced that
petitioner’s conviction—with the exception of one count—
should be reversed. Finding harmless error or a lack of
Strickland prejudice in cases such as this, however, would
leave indigent criminal appellants without any of the protec-
tions afforded by Anders. Under the State’s theory, if on
reviewing the bare appellate record a court would ultimately
conclude that the conviction should not be reversed, then the
indigent criminal appellant suffers no prejudice by being de-
nied his right to counsel. Similarly, however, if on review-
ing the record the court would find a basis for reversal, then
the criminal defendant also suffers no prejudice. In either
event, the criminal appellant is not harmed and thus has no
basis for complaint. Thus, adopting the State’s view would
render meaningless the protections afforded by Douglas and
Anders.

Nor are we persuaded that the Court of Appeals’ consider-
ation of the appellate briefs filed on behalf of petitioner’s
codefendants alters this conclusion. One party’s right to
representation on appeal is not satisfied by simply relying on
representation provided to another party. See Tr. of Oral
Arg. 28-29. To the contrary, “[t]he right to counsel guaran-
teed by the Constitution contemplates the services of an at-

ants’ appeals we find appellant has suffered no prejudice in his counsel’s
failure to give a more conscientious examination of the record.” App.
40-41. Not only does this language leave unclear whether the court relied
on Strickland, Chapman, or both cases in concluding that petitioner was
not entitled to relief, but it also appears to limit the finding of no prejudice
to “counsel’s failure to give a more conscientious examination of the
record.” The court did not recognize that petitioner’s rights were also vio-
lated by its own omission in failing to appoint new counsel, and thus did not
consider whether this separate violation was prejudicial.
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torney devoted solely to the interests of his client. Glasser
v. United States, 315 U. S. 60, 70 [(1942)].” Von Moltke v.
Gillies, 332 U. S. 708, 725 (1948) (plurality opinion). A crim-
inal appellant is entitled to a single-minded advocacy for
which the mere possibility of a coincidence of interest with
a represented codefendant is an inadequate proxy.® The
State’s argument appears to suggest, however, that there
would rarely, if ever, be a remedy for an indigent criminal
appellant who only receives representation to the extent a
codefendant’s counsel happens to raise relevant arguments in
which they share a common interest. Again, the State’s
argument proves too much.

More significantly, the question whether the briefs filed by
petitioner’s codefendants, along with the court’s own review
of the record, adequately focused the court’s attention on the
arguable claims presented in petitioner’s case is itself an
issue that should not have been resolved without the benefit
of an adversary presentation. An attorney acting on peti-
tioner’s behalf might well have convinced the court that peti-
tioner’s interests were at odds with his codefendants’ or that
petitioner’s case involved significant issues not at stake in his
codefendants’ cases. Mere speculation that counsel would
not have made a difference is no substitute for actual appel-
late advocacy, particularly when the court’s speculation is it-
self unguided by the adversary process.®

8There is, of course, a significant distinction between joint representa-
tion on appeal, which is often appropriate, and the mere possibility of a co-
incidence of interest between represented and unrepresented criminal
appellants.

® Although petitioner has been represented by counsel in this Court, we
decline to sit in place of the Ohio Court of Appeals in the first instance to
determine whether petitioner was prejudiced as to any appellate issue by
reason of either counsel’s failure to file an Anders brief or the court’s fail-
ure to appoint new counsel. Cf. Kimmelman v. Morrison, 477 U. S. 365,
390 (1986). It would be particularly inappropriate for us to do so in a case
raising both factual issues and questions of Ohio law.
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Finally, it is important to emphasize that the denial of
counsel in this case left petitioner completely without repre-
sentation during the appellate court’s actual decisional proc-
ess. This is quite different from a case in which it is claimed
that counsel’s performance was ineffective. As we stated in
Strickland, the “[aJctual or constructive denial of the assist-
ance of counsel altogether is legally presumed to result in
prejudice.” 466 U. S., at 692. Our decision in United
States v. Cronic, likewise, makes clear that “[t]he presump-
tion that counsel’s assistance is essential requires us to con-
clude that a trial is unfair if the accused is denied counsel at a
critical stage of his trial.” 466 U. S., at 6569 (footnote omit-
ted). Similarly, Chapman recognizes that the right to coun-
sel is “so basic to a fair trial that [its] infraction can never be
treated as harmless error.” 386 U. S., at 23, and n. 8. And
more recently, in Satterwhite v. Texas, 486 U. S. 249, 256
(1988), we stated that a pervasive denial of counsel casts such
doubt on the fairness of the trial process, that it can never be
considered harmless error. Because the fundamental impor-
tance of the assistance of counsel does not cease as the pros-
ecutorial process moves from the trial to the appellate stage,
see supra, at 85, the presumption of prejudice must extend
as well to the denial of counsel on appeal.

The present case is unlike a case in which counsel fails to
press a particular argument on appeal, cf. Jones v. Barnes,
463 U. S. 745 (1983), or fails to argue an issue as effectively
as he or she might. Rather, at the time the Court of
Appeals first considered the merits of petitioner’s appeal, ap-
pellate counsel had already been granted leave to withdraw;
petitioner was thus entirely without the assistance of counsel
on appeal. In fact, the only relief that counsel sought before
the Court of Appeals was leave to withdraw, an action that
can hardly be deemed advocacy on petitioner’s behalf. Cf.
McCoy, 486 U. S., at 439-440, n. 13. It is therefore in-
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appropriate to apply either the prejudice requirement of
Strickland or the harmless-error analysis of Chapman.®

The judgment of the Court of Appeals is accordingly re-
versed, and the case is remanded to that court for further
proceedings not inconsistent with this opinion.

It is so ordered.

JUSTICE O’CONNOR, concurring.

I join the Court’s opinion. I write separately to emphasize
that nothing in the Court’s opinion forecloses the possibility
that a mere technical violation of Anders v. California, 386
U. S. 738 (1967), might be excusable. The violation in this
case was not a mere technical violation, however, and on that
understanding I concur.

CHIEF JUSTICE REHNQUIST, dissenting.

The Sixth Amendment to the Constitution provides that
“liln all criminal prosecutions, the accused shall enjoy the
right . . . to have the Assistance of Counsel for his defense.”
The Court has construed this language to include not only the
right to assistance of counsel at trial, Gideon v. Wainwright,
372 U. S. 335 (1963), but also to the assistance of counsel on
appeal. Douglas v. California, 372 U. S. 353 (1963). We
have also held that the right conferred is not simply to the
assistance of counsel, but also to the effective assistance of
counsel, both at trial, see United States v. Cronic, 466 U. S.
648 (1984); Strickland v. Washington, 466 U. S. 668 (1984),
and on appeal, see Evitts v. Lucey, 469 U. S. 387 (1985).

1 A number of the Federal Courts of Appeals have reached a like conclu-
sion when faced with similar denials of appellate counsel. See United
States ex rel. Thomas v. O’Leary, 856 F. 2d 1011 (CA7 1988); Freels v.
Hills, 843 F. 2d 958 (CA6 1988); Jenkins v. Coombe, 821 F. 2d 158 (CA2
1987), cert. denied, 484 U. S. 1008 (1988); Cannon v. Berry, 727 F. 2d 1020
(CA111984). But cf. Sanders v. Clarke, 856 F. 2d 1134 (CAS8 1988); Lock-
hart v. McCotter, 782 F. 2d 1275 (CA5 1986), cert. denied, 479 U. S. 1030
(1987); Griffin v. West, 791 F. 2d 1578 (CA10 1986).
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There is undoubtedly an equal protection component in the
decisions extending the Sixth Amendment right to counsel on
appeal; Griffin v. Illinois, 351 U. S. 12 (1956); Douglas v.
California, supra. But we have also recognized that

“[tlhe duty of the State under our cases is not to dupli-
cate the legal arsenal that may be privately retained by a
criminal defendant in a continuing effort to reverse his
conviction, but only to assure the indigent defendant an
adequate opportunity to present his claims fairly in the
context of the State’s appellate process.” Ross v.
Moffitt, 417 U. S. 600, 616 (1974).

The Court today loses sight of this, and instead seeks to
engraft onto our decision in Anders v. California, 386 U. S.
738 (1967), a presumption of prejudice when the appellate at-
torney for an indigent does not exactly follow the procedure
laid down in that case. Thus today’s decision is added to the
decision in Anders itself as a futile monument to the Court’s
effort to guarantee to the indigent appellant what no court
can guarantee him: exactly the same sort of legal services
that would be provided by suitably retained private counsel.

There are doubtless lawyers admitted to practice in the
State of Ohio who, for a substantial retainer, would have filed
a brief on behalf of petitioner in the Ohio Court of Appeals
urging, with a straight face, all of the claims which petition-
er’s appointed attorney decided were frivolous. But nothing
in the Constitution or in any rational concept of public policy
should lead us to require public financing for that sort of an
effort. The Court’s opinion today justifies the Anders brief
because it “serves the valuable purpose of assisting the court
in determining both that counsel in fact conducted the re-
quired detailed review of the case and that the appeal is in-
deed so frivolous that it may be decided without an adversary
presentation.” Ante, at 81-82 (footnote omitted). These
may be desirable purposes, but it seems to me that it
stretches the Sixth Amendment a good deal to say that it re-
quires these interests to be pursued in this manner. The
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Sixth Amendment does not confer a right to have the court
supervise counsel’s assistance as it is rendered, but rather a
right to have counsel appointed for the purpose of pursuing
the appeal.

Here counsel rendered “assistance” and his performance
must be reviewed for ineffectiveness and prejudice before
any constitutionally mandated relief is in order. Strickland,
supra, at 687-696. Counsel states —and we have no reason
to disbelieve him—that he conscientiously reviewed the
record and “found no errors requiring reversal, modification
and/or vacation of appellant’s jury trial convictions and/or the
trial court’s sentence in [his case].” App. 35. As it turned
out, that determination was incorrect, but this fact does not
mean that counsel did not employ his legal talents in the serv-
ice of his client. Whether or not this evaluative process con-
stituted “assistance” cannot be affected by its conclusion.
“[TThe canons of professional ethics impose limits on permis-
sible advocacy. It is the obligation of any lawyer —whether
privately retained or publicly appointed—not to clog the
courts with frivolous motions or appeals.” See Polk County
v. Dodson, 454 U. S. 312, 323 (1981).

This is not to say that an attorney’s erroneous decision
to withdraw is necessarily adequate assistance of counsel.
That is to be judged under Strickland. Of course, counsel
may protect himself from collateral review of the effective-
ness of his performance by following the safe-harbor proce-
dures outlined in Anders. As described by the Court today,
the filing of an Anders brief creates a strong presumption
that counsel has diligently worked on the case and that the
court was correct in assessing the frivolousness of the appeal
when it allowed withdrawal. Anders may well outline a pru-
dent course to follow for the appointed attorney who wishes
to withdraw from a frivolous case. But if counsel declines to
follow it, the basic constitutional guarantee of effective as-
sistance remains the underlying standard by which his con-
duct should be judged.
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In this case, petitioner was one of a group of three men
who broke into a dwelling and robbed, raped, and otherwise
sexually assaulted the adult inhabitants. It cannot be ques-
tioned that petitioner and his codefendants stood in substan-
tially the same position in defending against the charges.*
The appellate court considered the briefs of petitioner’s co-
defendants and conducted its own review of the record. It
ultimately reversed one of petitioner’s convictions as a re-
sult. It also considered but decided against reversing an-
other. Although the “coincidence of interest with a repre-
sented codefendant,” ante, at 87, is not a substitute for the
assistance of counsel, it certainly may eliminate the prejudice
of poor representation if it brings to the court’s attention the
meritorious arguments that appointed counsel failed to make.
In this case, the merits briefs filed on behalf of his codefen-
dants were substantially more beneficial to petitioner than an
Anders brief from his own attorney. The appellate court
performed its duty in utilizing the available advocate’s papers
on petitioner’s behalf and in exercising its independent judg-
ment of the record. After doing so, it concluded that peti-
tioner had not suffered prejudice from his counsel’s with-
drawal without filing an Anders brief. On these facts, I
think that conclusion plainly correct.

*The Court asserts that “[aln attorney acting on petitioner’s behalf
might well have convinced the court that petitioner’s interests were at
odds with his codefendants’ . . . .” Ante, at 87. This appears to be pure
speculation. Nothing in the papers filed in this Court, nor in the majority
opinion, suggests any theory of how this might be done or why, if such a
conflict existed, the court could not discern it from its own review of the
record.
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CARLUCCI, SECRETARY OF DEFENSE, ET AL. v. DOE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR

THE DISTRICT OF COLUMBIA CIRCUIT
No. 87-751. Argued October 11, 1988—Decided December 6, 1983

After respondent, a cryptographic material control technician at the Na-

tional Security Agency (NSA), disclosed to NSA officials that he had en-
gaged in homosexual relationships with foreign nationals, his employ-
ment was terminated pursuant to NSA personnel regulations setting
forth procedures for removal “for cause,” which were promulgated under
provisions of the National Security Agency Act of 1959 (1959 NSA Act)
empowering the Secretary of Defense, or his designee, to appoint NSA
employees. Claiming that the 1959 NSA Act does not authorize remov-
als and that he could only be discharged under 5 U. S. C. § 7532—which
provides that, “[nJotwithstanding other statutes,” the head of an agency
“may” suspend and then remove employees “in the interests of national
security,” so long as they have been given, inter alia, a preremoval hear-
ing by the agency head or his designee—respondent requested a hearing
before the Secretary. That request was denied on the ground that re-
spondent had been removed under the NSA regulations, which do not
include the right to such a hearing, and not pursuant to the Secretary’s
§ 75632 summary authority. Granting summary judgment for petition-
ers, the Secretary and the NSA Director, in respondent’s suit challeng-
ing his removal, the District Court held that, although NSA could have
elected to proceed under either § 7532 or 50 U. S. C. § 833 —which is
part of the NSA Personnel Security Procedures Act, and which provides
that the Secretary “may” remove an NSA employee upon determining
that the termination procedures set forth in other statutes “cannot be
invoked consistently with national security”—NSA could also proceed
under the authority provided by the 1959 NSA Act. The Court of Ap-
peals reversed as to the optional application of § 7532 and vacated the
remainder of the District Court’s decision, holding that removals for na-
tional security reasons must occur under either § 7532 or § 833, and that,
because NSA disclaimed reliance on § 833, resort to § 7532 rather than
NSA’s for cause removal regulations was mandatory.

Held: Neither § 833 nor § 7532 barred NSA from invoking its for-cause re-
moval mechanism adopted by regulation pursuant to the 1959 NSA Act.
Pp. 99-104.

(a) Although the 1959 NSA Act expressly confers only appointment
power upon the Secretary and does not refer to termination, neverthe-
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less, as a matter of statutory construction, the power of removal from
office is incident to the power of appointment, absent a specific provision
to the contrary. Keim v. United States, 177 U. S. 290. There has been
no showing that Congress expressly or impliedly indicated a contrary
purpose in the 1959 NSA Act or its subsequent amendments. P. 99.

(b) That §§ 833 and 7532 are not the exclusive means to remove NSA
employees for national security reasons, but instead contemplate alter-
native recourse to NSA’s ordinary removal mechanisms pursuant to the
1959 NSA Act, is established by the express language of those sections.
Thus, since § 833 provides that the Secretary “may” terminate an em-
ployee if other statutory removal procedures cannot be invoked consist-
ently with national security, it follows that recourse may, even must, be
had to those other removal procedures where those procedures do not
jeopardize national security. Similarly, § 7532 also is not mandatory
since, in providing that an agency head “may” suspend or remove an em-
ployee “[nJotwithstanding other statutes,” that section, in effect, de-
clares that even though other statutes might not permit it, the Secretary
may authorize removals pursuant to § 7532 procedures, rather than
those governing terminations under other laws. This discretionary as-
pect of § 7532 is manifest in the section’s legislative history. Congress
could not have intended that § 7532 would be the exclusive procedure in
this and like cases, since no national security termination would then be
permissible without an initial suspension and adherence to the standard
of Cole v. Young, 351 U. S. 536, 546, whereby a showing of “immediate
threat of harm to the ‘national security’” is required in order for § 7532 to
be invoked. Indeed, when Congress later passed the NSA Personnel
Security Procedures Act, it must have intended that § 7532 not impose
such restrictions on the various affected agencies, since the stringency of
the § 7532 standard would conflict with the more lenient provisions of
that Act authorizing the revocation of a security clearance and conse-
quent dismissal. The Court of Appeals’ view that its construction of
§ 7532 is necessary to provide employees sought to be removed on na-
tional security grounds with procedures equivalent to those provided by
that section assumes that NSA’s ordinary clearance revocation and for-
cause dismissal procedures are less protective than those guaranteed by
§ 7532, which assumption is not borne out by the record in this case.
More significantly, the Court of Appeals’ view that Congress enacted
§ 7532 to extend new protections to such employees runs counter to ex-
plicit congressional statements that the iegislation was proposed to in-
crease agency heads’ authority to suspend and terminate employees on
national security grounds. Pp. 99-104.

261 U. S. App. D. C. 96,.820 F. 2d 1275, reversed and remanded.

WHITE, J., delivered the opinion for a unanimous Court.

]
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Michael K. Kellogg argued the cause for petitioners.
With him on the briefs were Solicitor General Fried, As-
sistant Attorney General Bolton, Deputy Solicitor General
Cohen, Barbara L. Herwig, and Freddi Lipstein.

John G. Gill, Jr., argued the cause and filed a brief for
respondent. *

JUSTICE WHITE delivered the opinion of the Court.

The issue in this case is whether the National Security

Agency (NSA) invoked the proper statutory authority when

it terminated respondent John Doe, an NSA employee. The

Court of Appeals held that NSA did not —a decision with

. which we disagree. We first describe the statutes relevant
. to this case.

Section 7532 of Title 5 of the United States Code, on which
the Court of Appeals relied, was passed in 1950 and reen-
acted and codified in 1966, as part of Chapter 75 of Title
5, the Chapter that deals with adverse actions against
employees of the United States. See 5 U. S. C. §7532.
The section provides that the head of an agency “may sus-
pend without pay” an employee when he considers such ac-
tion “nec<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>