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SUPREME COURT OF THE UNITED STATES
Allo tme nt  of  Justi ces

It is ordered that the following allotment be made of the Chief 
Justice and Associate Justices of this Court among the circuits, 
pursuant to Title 28, United States Code, Section 42, and that 
such allotment be entered of record, effective nunc pro tunc 
October 1, 1981, viz.:

For the District of Columbia Circuit, Warren  E. Burger , Chief 
Justice.

For the First Circuit, William  J. Brennan , Jr ., Associate 
Justice.

For the Second Circuit, Thurgood  Marshall , Associate 
Justice.

For the Third Circuit, William  J. Brennan , Jr ., Associate 
Justice.

For the Fourth Circuit, Warren  E. Burger , Chief Justice.
For the Fifth Circuit, Byron  R. White , Associate Justice.
For the Sixth Circuit, Sandra  Day  O’Connor , Associate 

Justice.
For the Seventh Circuit, John  Paul  Steven s , Associate 

Justice.
For the Eighth Circuit, Harry  A. Blackmun , Associate 

Justice.
For the Ninth Circuit, William  H. Rehnquis t , Associate 

Justice.
For the Tenth Circuit, Byron  R. White , Associate Justice.
For the Eleventh Circuit, Lewis  F. Powel l , Jr ., Associate 

Justice.
October 5, 1981.

Pursuant to the provisions of Title 28, United States Code, 
Section 42, It is ordered that the Chief  Justi ce  be, and he 
hereby is, assigned to the Federal Circuit as Circuit Justice, 
effective October 1, 1982.

October 12, 1982.

(For next previous allotment, see 423 U. S., p. VI.)
IV
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KIRBY FOREST INDUSTRIES, INC. v. 
UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT

No. 82-1994. Argued February 22, 1984—Decided May 21, 1984

Petitioner manufacturer of forest products owns substantial timberland in 
Texas. On August 21, 1978, after negotiations to acquire over 2,000 
acres of this land for a national preserve had broken down, the United 
States filed a “straight-condemnation” complaint under 40 U. S. C. 
§257. Shortly thereafter, the United States filed a notice of lis 
pendens, notifying the public of the institution of the proceeding. The 
District Court referred the matter to a special commission to ascertain 
the compensation due petitioner. Trial before the commission began on 
March 6,1979, and after hearing competing testimony as to the fair mar-
ket value of the land, the commission entered a report recommending 
compensation in the amount of $2,331,202. The District Court entered 
judgment awarding petitioner compensation for that amount, plus 6% in-
terest for the period from the date the complaint was filed to the date the 
Government deposited the adjudicated value of the land with the court. 
On March 26, 1982, the United States deposited the amount of the judg-
ment in the District Court’s registry, and, on that same date, acquired 
title to the land. The Court of Appeals reversed the award of interest 
to petitioner, holding that the date of the taking should be deemed the 
date on which the compensation award was paid and that hence no inter-
est was due on that award. The court also ruled that the commission in-
adequately explained its valuation of the land, and accordingly remanded 
the case to the District Court for further findings regarding the value.

1
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Held:
1. The taking of petitioner’s land occurred on March 26, 1982, and be-

cause the award was paid on that date, no interest was due thereon. 
Pp. 9-16.

(a) That the date of taking in “straight-condemnation” proceedings 
must be deemed the date on which the United States tenders payment to 
the landowner is amply supported by this Court’s prior decisions and by 
indications of congressional intent derived from the structure of the per-
tinent statutory scheme and Federal Rule of Civil Procedure 71A. Rule 
71A(i) permits the United States to dismiss a condemnation suit at any 
time before compensation has been determined and paid, unless the 
United States has previously acquired title or taken possession. The 
Government’s capacity in this fashion to withdraw from the proceeding 
would be difficult to explain if a taking were effectuated prior to tender-
ing of payment. And the option given to the Government in 40 U. S. C. 
§ 258a of peremptorily appropriating land prior to final judgment would 
have been superfluous if a taking occurred upon the filing of a complaint 
in a § 257 suit. Pp. 11-13.

(b) Prior to payment of the condemnation award in this case, there 
was no interference with petitioner’s property interests severe enough 
to give rise to a taking entitling petitioner to just compensation under 
the Fifth Amendment. Until title passed to the United States, peti-
tioner was free to make whatever use of its property it pleased. The 
Government never forbade petitioner to cut trees on the land or develop 
it in some other way. Nor did the Government abridge petitioner’s 
right to sell the land. While the initiation of condemnation proceedings, 
publicized by the lis pendens notice, may have reduced the selling price 
of the land, impairment of the market value of property incident to 
otherwise legitimate governmental action ordinarily does not result in a 
taking, and did not do so here. Pp. 13-16.

2. Petitioner’s constitutional entitlement to the value of its land on the 
date of the taking can be accommodated by allowing petitioner, on re-
mand, to present evidence pertaining to change in the market value of 
the property during the substantial delay between the date of valuation 
and the date the Government tendered payment. Other condemnees 
who find themselves in petitioner’s position may avail themselves of Fed-
eral Rule of Civil Procedure 60(b), which empowers a district court, upon 
motion of a party, to withdraw or amend a final judgment for “any . . . 
reason justifying relief from the operation of the judgment.” Pp. 16-19. 

696 F. 2d 351, affirmed.

Marsh al l , J., delivered the opinion for a unanimous Court.
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1 Opinion of the Court

Joe G. Roady argued the cause and filed briefs for 
petitioner.

Harriet S. Shapiro argued the cause for the United States. 
With her on the brief were Solicitor General Lee, Assistant 
Attorney General Habicht, Deputy Assistant Attorney Gen-
eral Liotta, Raymond N. Zagone, and Jacques B. Gelin.*

Justic e  Mar sha ll  delivered the opinion of the Court.
Title 40 U. S. C. § 257, in conjunction with Rule 71A of the 

Federal Rules of Civil Procedure, prescribes a procedure 
pursuant to which the United States may appropriate pri-
vately owned land by eminent domain. The central issue in 
this case is whether the manner in which the value of the land 
is determined and paid to its owner under that procedure 
comports with the requirement, embodied in the Fifth 
Amendment, that private property not be taken for public 
use without just compensation.

I
A

The United States customarily employs one of three meth-
ods when it appropriates private land for a public pur-
pose. The most frequently used is the so-called “straight-
condemnation” procedure prescribed in 40 U. S. C. §257. 
Under that statute, an “officer of the Government” who is 
“authorized to procure real estate for the erection of a public 
building or for other public uses”1 makes an application to the 
Attorney General who, within 30 days, must initiate con-
demnation proceedings. The form of those proceedings is

* Jerrold A. Fadem and Michael M. Berger filed a brief for Laughlin Rec-
reational Enterprises, Inc., as amicus curiae urging reversal. 

1 Such authorization generally is derived from some independent statute 
that vests the officer with the power of eminent domain but does not pre-
scribe the manner in which that power should be exercised. See, e. g., 16 
U. S. C. §404c-ll.
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governed by Federal Rule of Civil Procedure 71 A.2 In brief, 
Rule 71A requires the filing in federal district court of a 
“complaint in condemnation,” identifying the property and 
the interest therein that the United States wishes to take, 
followed by a trial—before a jury, judge, or specially ap-
pointed commission—of the question of how much compensa-
tion is due the owner of the land. The practical effect of final 
judgment on the issue of just compensation is to give the 
Government an option to buy the property at the adjudicated 
price. Danforth v. United States, 308 U. S. 271, 284 (1939). 
If the Government wishes to exercise that option, it tenders 
payment to the private owner, whereupon title and right to 
possession vest in the United States. If the Government de-
cides not to exercise its option, it can move for dismissal of 
the condemnation action. Ibid.; see Fed. Rule Civ. Proc. 
71A(i)(3).

A more expeditious procedure is prescribed by 40 U. S. C. 
§258a.3 That statute empowers the Government, “at any 
time before judgment” in a condemnation suit, to file “a dec-
laration of taking signed by the authority empowered by law 
to acquire the lands [in question], declaring that said lands 
are thereby taken for the use of the United States.” The 
Government is obliged, at the time of the filing, to deposit 
in the court, “to the use of the persons entitled thereto,” an

2 Suits under § 257 originally were required to “conform, as near as may 
be, to the practice, pleadings, forms and proceedings existing at the time in 
like causes in the courts of record of the State” in which the suits were in-
stituted. Act of Aug. 1, 1888, ch. 728, § 2, 25 Stat. 357. The adoption in 
1951 of Rule 71A capped an effort to establish a uniform set of procedures 
governing all federal condemnation actions. See Advisory Committee’s 
Notes on Rule 71A, Original Report, 28 U. S. C. App., p. 644.

3 Section 258a was enacted in 1931, for the principal purpose of enabling 
the United States, when it wished, peremptorily to appropriate property 
on which public buildings were to be constructed, making it possible for the 
Government to begin improving the land, thereby stimulating employment 
during the Great Depression. See H. R. Rep. No. 2086, 71st Cong., 3d 
Sess. (1930).
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amount of money equal to the estimated value of the land.4 
Title and right to possession thereupon vest immediately in 
the United States. In subsequent judicial proceedings, the 
exact value of the land (on the date the declaration of taking 
was filed) is determined, and the owner is awarded the differ-
ence (if any) between the adjudicated value of the land and 
the amount already received by the owner, plus interest on 
that difference.

Finally, Congress occasionally exercises the power of emi-
nent domain directly. For example, when Congress thinks 
that a tract of land that it wishes to preserve inviolate is 
threatened with imminent alteration, it sometimes enacts a 
statute appropriating the property immediately by “legis-
lative taking” and setting up a special procedure for as-
certaining, after the appropriation, the compensation due to 
the owners.5

In addition to these three statutory methods, the United 
States is capable of acquiring privately owned land sum-
marily, by physically entering into possession and ousting the 
owner. E. g., United States v. Dickinson, 331 U. S. 745, 
747-749 (1947). In such a case, the owner has a right to 
bring an “inverse condemnation” suit to recover the value of 
the land on the date of the intrusion by the Government. 
United States v. Dow, 357 U. S. 17, 21-22 (1958).6

The Government’s selection amongst and implementation 
of these various methods of acquiring property is governed, 

4 The owner is entitled to prompt distribution of the deposited funds. 40 
U. S. C. §258a; Fed. Rule Civ. Proc. 71A(j).

BSee, e. g., 16 U. S. C. § 79c(b) (vesting in the United States “all right, 
title, and interest” in the land encompassed by the Redwood National Park 
as of the date of the enactment of the statute).

6 Such a suit is “inverse” because it is brought by the affected owner, not 
by the condemnor. United States v. Clarke, 445 U. S. 253, 257 (1980). 
The owner’s right to bring such a suit derives from “ ‘the self-executing 
character of the constitutional provision with respect to condemna-
tion. . . Ibid, (quoting 6 P. Nichols, Eminent Domain §25.41 (3d rev. 
ed. 1972)).
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to some extent, by the Uniform Relocation Assistance and 
Real Property Acquisition Policies Act of 1970, 42 U. S. C. 
§4601 et seq. That statute enjoins federal agencies, inter 
alia, to attempt to acquire property by negotiation rather 
than condemnation, and whenever possible not to take land 
by physical appropriation. §§4651(1), (4), (8). In addition, 
the statute requires a court with jurisdiction over a con-
demnation action that is dismissed or abandoned by the 
Government to award the landowner an amount that will re-
imburse him for “his reasonable costs, disbursements, and 
expenses” incurred in contesting the suit. § 4654(a).7 The 
statute does not, however, regulate decisions by the Gov-
ernment whether to employ the “straight-condemnation” 
procedure prescribed in § 257 or the “declaration of taking” 
procedure embodied in §258a.

B
Petitioner, a manufacturer of forest products, owns sub-

stantial tracts of timberland in Texas. This case arises out 
of a protracted effort by the United States to appropriate 
2,175.86 acres of that land.

In the mid-1960’s, several studies were made of the de-
sirability of establishing a national park or preserve to pro-
tect an area of relatively untrammeled wilderness in eastern 
Texas. One of those studies, conducted in 1^967 by the Na-
tional Park Service, recommended the creation of a 35,500- 
acre Big Thicket National Park. The Texas Forestry Asso-
ciation, of which petitioner is a member, endorsed that 
proposal and declared a voluntary moratorium on logging in 
the designated area. Since 1967, petitioner has observed 
that moratorium and has not cut any trees on its property 
lying within the area demarked by the Park Service.8

7 We have held that the last-mentioned provision for the reimbursement 
of costs is a matter of legislative grace, not constitutional entitlement. 
United States v. Bodcaw Co., 440 U. S. 202, 204 (1979) (per curiam).

8 Testimony at trial by one of petitioner’s officers suggested that, re-
gardless of the existence of the moratorium, petitioner would not have cut 
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After seven years of desultory consideration of the matter, 
Congress rejected the Park Service proposal and enacted 
legislation creating a much larger Big Thicket National Pre-
serve. Act of Oct. 11, 1974, Pub. L. 93-439, 88 Stat. 1254, 
16 U. S. C. §698 et seq. The statute directed the Secre-
tary of the Interior to acquire the land within the bound-
aries of the Preserve. 16 U. S. C. § 698(c). The Senate 
Report made clear that, though the Secretary had the au-
thority to acquire individual tracts by declaration of taking, 
pursuant to 40 U. S. C. §258a, such a peremptory procedure 
should be employed only when necessary to protect a parcel 
from destruction. S. Rep. No. 93-875, p. 5 (1974). It 
was understood that, in the absence of such an emergency, 
the Secretary would purchase the land using the straight-
condemnation method prescribed in 40 U. S. C. §257.9

The Government initially attempted to acquire the acreage 
owned by petitioner through a negotiated purchase. On Au-
gust 21, 1978, after those negotiations had broken down, the 
United States filed a complaint in condemnation in the Dis-
trict Court for the Eastern District of Texas. Shortly there-
after, the Government filed a notice of lis pendens, notifying 
the public of the institution of the condemnation proceeding. 
The District Court referred the matter to a special commis-
sion to ascertain the compensation due petitioner.

Trial before the commission began on March 6, 1979. On 
that day, the parties stipulated that “today is the date of 
taking.” After hearing competing testimony pertaining 
to the fair market value of petitioner’s land, the commission 

any trees on that land, which it had held as a “reserve logging area” since 
the 1950’s. Brief for United States 8, citing 1 Tr. 52. For the purpose of 
our decision, we place no weight on that testimony; we assume that peti-
tioner voluntarily forwent an opportunity to make profitable use of its land.

9 The House bill had contained a provision appropriating the land by a 
legislative taking. H. R. 11546, 93d Cong., 1st Sess., §2 (1973). The 
Senate rejected this method on the ground that it was unnecessary to pro-
tect the land and would be unduly expensive. S. Rep. No. 93-875, pp. 5-6 
(1974). The House acceded to the Senate’s position.
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entered a report recommending compensation in the amount 
of $2,331,202.

Both parties filed objections to the report in the District 
Court. On August 13, 1981, after holding a hearing to con-
sider those objections, the District Court entered judgment 
awarding petitioner compensation in the amount recom-
mended by the commission, plus interest at a rate of six per-
cent for the period from August 21, 1978 (the date the com-
plaint had been filed), to the date the Government deposited 
the adjudicated value of the land with the court. United 
States v. 2,1^5.86 Acres of Land, 520 F. Supp. 75, 81 (1981). 
The court justified its award of interest on the ground that 
the institution of condemnation proceedings had “effectively 
denied [petitioner] economically viable use and enjoyment of 
its property” and therefore had constituted a taking. Id., at 
80.10 On March 26, 1982, the United States deposited the 
total amount of the judgment in the registry of the District 
Court. On the same date, the Government acquired title to 
the land.

Both parties appealed. A panel of the Court of Appeals 
for the Fifth Circuit unanimously ruled that the commission’s 
report failed to meet the standards enunciated in United 
States v. Merz, 376 U. S. 192 (1964), and remanded the case 
for further findings regarding the value of petitioner’s land. 
United States v. 2,175.86 Acres of Land, 696 F. 2d 351, 358 
(1983). More importantly for present purposes, the Court of 
Appeals, by a vote of two to one, reversed the District 
Court’s award of interest to petitioner. Reasoning that “the 
mere commencement of straight condemnation proceedings, 
where the government does not enter into possession . . . , 
does not constitute a taking,” id., at 355, the court held that,

10 The District Court did not expressly rule upon petitioner’s contention 
that the stipulation entered into by the parties on the opening day of trial 
established the date of the taking. But, by awarding interest as of the 
date of the filing of the complaint, the court implicitly rejected petitioner’s 
submission on that issue.
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in this case, the date of the taking should be deemed the date 
on which the compensation award was paid.11 Consequently, 
no interest was due on that award.12

We granted certiorari to resolve a conflict in the Circuits 
regarding the date on which the taking, in a “straight-
condemnation” proceeding, should be deemed to occur and 
the constitutional obligation of the United States to pay 
interest on the adjudicated value of the property.13 464 
U. S. 913 (1983). We now affirm.

II
The United States has the authority to take private prop-

erty for public use by eminent domain, Kohl v. United States, 
91 U. S. 367, 371 (1876), but is obliged by the Fifth Amend-
ment to provide “just compensation” to the owner thereof. 

11 The Court of Appeals agreed with the District Court that the parties’ 
stipulation regarding the “date of taking” was not controlling, see n. 10, 
supra. After reviewing the record, the Court of Appeals determined that 
the stipulation pertained only to the date as of which the land was to be 
valued, not the date on which the Government was deemed to have appro-
priated the land. 696 F. 2d, at 356. We see no reason to question that 
determination.

12 Judge Jolly dissented on this issue, arguing that the owner of unim-
proved land subject to condemnation proceedings under 40 U. S. C. §257 
is entitled to interest on the award at least for the period beginning with 
entry of judgment by the district court, because during that period the 
owner is “shackled from making economically viable use of his property.” 
696 F. 2d, at 358-359.

13 In two cases, panels of the Court of Appeals for the Ninth Circuit have 
rejected the position taken by the Fifth Circuit in this case, holding that, 
when the United States condemns unimproved property using the method 
prescribed in 40 U. S. C. § 257, it must award interest to the owner for 
some period prior to the date the award is paid and title passes. United 
States v. 15:65 Acres of Land, 689 F. 2d 1329 (1982), cert, denied sub 
nom. Marin Ridgeland Co. v. United States, 460 U. S. 1041 (1983); United 
States v. 156.81 Acres of Land, 671 F. 2d 336, cert, denied, 459 U. S. 1086 
(1982). Similar confusion exists in the District Courts. See, e. g., United 
States v. 59.29 Acres of Land, 495 F. Supp. 212 (ED Tex. 1980) (date of 
taking is date of announcement of the award by the commission).
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“Just compensation,” we have held, means in most cases the 
fair market value of the property on the date it is appropri-
ated. United States v. 56b.Sb Acres of Land, 441 U. S. 506, 
511-513 (1979).14 “Under this standard, the owner is entitled 
to receive ‘what a willing buyer would pay in cash to a willing 
seller’ at the time of the taking.” Id., at 511 (quoting United 
States v. Miller, 317 U. S. 369, 374 (1943)).15

If the Government pays the owner before or at the time 
the property is taken, no interest is due on the award. See 
Danforth v. United States, 308 U. S., at 284. Such a mode 
of compensation is not constitutionally mandated; the Fifth 
Amendment does not forbid the Government to take land and 
pay for it later. Sweet v. Rechel, 159 U. S. 380, 400-403 
(1895). But if disbursement of the award is delayed, the 
owner is entitled to interest thereon sufficient to ensure that 
he is placed in as good a position pecuniarily as he would have 
occupied if the payment had coincided with the appropriation.

14 Other measures of “just compensation” are employed only “when mar-
ket value [is] too difficult to find, or when its application would result in 
manifest injustice to owner or public. ...” United States v. Commodities 
Trading Corp., 339 U. S. 121, 123 (1950).

15 We have acknowledged that, in some cases, this standard fails fully to 
indemnify the owner for his loss. Particularly when property has some 
special value to its owner because of its adaptability to his particular use, 
the fair-market-value measure does not make the owner whole. United 
States v. 564.54 Acres of Land, 441 U. S. 506, 511-512 (1979). We are 
willing to tolerate such occasional inequity because of the difficulty of as-
sessing the value an individual places upon a particular piece of property 
and because of the need for a clear, easily administrable rule governing the 
measure of “just compensation.” Ibid.

None of the discussion in this opinion is intended to modify either the 
manner in which the fair-market-value standard is interpreted and applied 
or the test for determining when the fair-market-value standard must be 
supplanted by other formulae, see n. 14, supra. In particular, we express 
no view on the question of how the value of land condemned under 40 
U. S. C. § 257 should be assessed when activities of the Government dur-
ing the pendency of the condemnation proceedings have so altered the con-
dition of the property as to reduce the price it could fetch on the open 
market on the date of the taking.
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Phelps n . United States, 274 U. S. 341, 344 (1927); Seaboard 
Air Line R. Co. v. United States, 261 U. S. 299, 306 (1923).16

From the foregoing it should be apparent that identifica-
tion of the time a taking of a tract of land occurs is crucial to 
determination of the amount of compensation to which the 
owner is constitutionally entitled. The Government con-
tends that, in straight-condemnation proceedings like that at 
issue here, the date of taking must be deemed the date the 
United States tenders payment to the owner of the land. 
The Government’s position is amply supported by prior deci-
sions by this Court and by indications of congressional in-
tent derivable from the structure of the pertinent statutory 
scheme and the governing procedural rule.

In Danforth v. United States, supra, we were called upon 
to determine the date on which the Government, in an exer-
cise of its eminent domain power under the Flood Control Act 
of 1928, ch. 569, 45 Stat. 534, as amended, 33 U. S. C. §702a 
et seq., appropriated the petitioner’s property. We held 
that, “[u]nless a taking has occurred previously in actual-
ity or by a statutory provision . . . , we are of the view that 
the taking in a condemnation suit under this statute takes 
place upon the payment of the money award by the condem-
nor.” 308 U: S., at 284.17 In response to the contention 

16 The last-mentioned principle underlies the provision in 40 U. S. C. 
§ 258a for the payment of interest on any difference between the estimated 
value of land appropriated through a declaration of taking and its subse-
quently adjudicated actual value as of that date. See supra, at 5. The 
principle also underlies several decisions by Courts of Appeals, holding 
that the six percent rate of interest prescribed by § 258a is not a ceiling on 
the amount that can and must be paid by the Government. See, e. g., 
United States v. 329.73 Acres of Land, 704 F. 2d 800, 812, and n. 18 (CA5 
1983) (en banc). The United States has acquiesced in those decisions. 
Brief for United States 14, n. 13.

17 Petitioner’s contention that our decision in Danforth pertained only to 
takings effected pursuant to the Flood Control Act is unpersuasive. 
Though the Flood Control Act contained a provision (analogous to 40 
U. S. C. § 258a) empowering the United States to appropriate land expe-
ditiously by filing a special petition and depositing an estimated award, 
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that such a procedure was unfair, we observed, “‘[t]he owner 
is protected by the rule that title does not pass until com-
pensation has been ascertained and paid . . . .’” Id., at 
284-285 (quoting Albert Hanson Lumber Co. v. United 
States, 261 U. S. 581, 587 (1923)).

That all straight-condemnation proceedings under §257 
should operate in the fashion described in Danforth is 
strongly suggested by the structure of Rule 71A, which now 
governs the administration of the statute. Rule 71A(i) per-
mits the United States to dismiss a condemnation suit at any 
time before “compensation has been determined and paid,” 
unless the Government previously has “acquired the title or a 
lesser interest ... or taken possession.”18 The Govern-
ment’s capacity to withdraw from the proceeding in this fash-
ion would be difficult to explain if a taking were effectuated 
prior to tendering of payment.

Finally, Congress’ understanding that a taking does not 
occur until the termination of condemnation proceedings 
brought under §257 is reflected in its adoption of §258a for 
the purpose of affording the Government the option of pe-
remptorily appropriating land prior to final judgment, thereby 
permitting immediate occupancy and improvement of the prop-
erty.19 Such an option would have been superfluous if, as

ch. 569, § 4, 45 Stat. 536 (incorporating by reference § 5 of the River and 
Harbor Act of 1918, ch. 155, 40 Stat. 911), when the Government appropri-
ated the land at issue in Danforth, it apparently did not invoke its special 
statutory authority but instead took the property in the usual fashion as 
authorized by 40 U. S. C. § 257. The holding of the case is thus on point.

18 After commencement of the valuation hearing, the Government may 
dismiss the suit only pursuant to a stipulation with the owner, Fed. Rule 
Civ. Proc. 71A(i)(2), or with the approval of the district court, Fed. Rule 
Civ. Proc. 71A(i)(3). The Rule does not suggest that a court order dis-
missing a suit has the effect of nullifying a taking that has already oc-
curred. Indeed, to the contrary, the Rule forbids the district court to 
dismiss an action (without awarding just compensation) if the Government 
has acquired any “interest” in the property. Ibid.

19 See n. 3, supra.
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petitioner contends, a taking occurred upon the filing of the 
complaint in a § 257 suit.20

Petitioner’s principal objection to the position advocated by 
the Government is that such a reading of § 257 and Rule 71A 
is precluded by the Fifth Amendment. Petitioner contends 
that, at least when the subject of a straight-condemnation 
proceeding is unimproved land, the owner is effectively de-
prived of all of the significant interests associated with own-
ership long before the Government tenders payment. The 
filing of a complaint in condemnation and a notice of lis 
pendens, petitioner contends, has the effect of preventing the 
owner of unimproved land thereafter from making any profit-
able use of it, or of selling it to another private party. At 
the same time, the owner remains liable for property taxes.21 
Such a thoroughgoing abrogation of the owner’s rights, peti-
tioner submits, surely constitutes a taking as soon as the ab-
rogation is effective, regardless of when the land is officially 
appropriated under the terms of the statute.

If petitioner’s depiction of the impairment of its beneficial 
interests during the pendency of the condemnation suit were 

20 It must be admitted that the adoption of § 258a does not compel the 
conclusion that Congress in 1931 understood that the taking in a §257 
suit did not occur until the date payment was tendered by the condemnor, 
because § 258a by its terms only empowers the Government to file a dec-
laration of taking prior to “judgment.” The language of §258a is thus 
consistent with a congressional understanding that the taking occurred 
upon entry of final judgment in a straight-condemnation action. However, 
the fact that Congress did not empower the Government to file a declara-
tion of taking anytime prior to the tender of payment does not undercut our 
construction of §257, because the Government has no need of special au-
thority to appropriate land after judgment and before payment in a 
straight-condemnation suit; after entry of judgment, the Government can 
acquire the land merely by paying the owner the adjudicated value of the 
property.

21 Cf. United States v. 15.65 Acres of Land, 689 F. 2d, at 1334 (arguing 
that the initiation of a condemnation action leaves “[t]he owner of unim-
proved land . . . with the liabilities which follow title but none of the bene-
fits, save the right ultimately to be paid for the taking”).
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accurate, we would find its constitutional argument compel-
ling. We have frequently recognized that a radical curtail-
ment of a landowner’s freedom to make use of or ability to 
derive income from his land may give rise to a taking within 
the meaning of the Fifth Amendment, even if the Govern-
ment has not physically intruded upon the premises or ac-
quired a legal interest in the property. Thus, we have ac-
knowledged that a taking would be effected by a zoning 
ordinance that deprived “an owner [of] economically viable 
use of his land.” Agins v. Tiburon, 447 U. S. 255, 260 
(1980). And we have suggested that, under some circum-
stances, a land-use regulation that severely interfered with 
an owner’s “distinct investment-backed expectations” might 
precipitate a taking. Penn Central Transportation Co. v. 
New York City, 438 U. S. 104, 124 (1978). The principle 
that underlies this doctrine is that, while most burdens 
consequent upon government action undertaken in the public 
interest must be borne by individual landowners as concomi-
tants of “The advantage of living and doing business in a 
civilized community,’”22 some are so substantial and unfor- 
seeable, and can so easily be identified and redistributed, 
that “justice and fairness” require that they be borne by the 
public as a whole.23 These considerations are as applicable to 
the problem of determining when in a condemnation proceed-
ing the taking occurs as they are to the problem of ascertain-
ing whether a taking has been effected by a putative exercise 
of the police power.

However, we do not find, prior to the payment of the con-
demnation award in this case, an interference with petition-

22 Andrus v. Allard, 444 U. S. 51, 67 (1979) (quoting Pennsylvania Coal 
Co. v. Mahon, 260 U. S. 393, 422 (1922) (Brandeis, J., dissenting)).

23 See Agins v. Tiburon, 447 U. S. 255, 260-262 (1980); Penn Central 
Transportation Co. v. New York City, 438 U. S. 104, 123-128 (1978); 
Armstrong v. United States, 364 U. S. 40, 49 (1960); Pennsylvania Coal 
Co. v. Mahon, supra, at 413, 415-416; Michelman, Property, Utility, and 
Fairness: Comments on the Ethical Foundations of “Just Compensation” 
Law, 80 Harv. L. Rev. 1165, 1214-1224 (1967).
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er’s property interests severe enough to give rise to a taking 
under the foregoing theory. Until title passed to the United 
States, petitioner was free to make whatever use it pleased 
of its property. The Government never forbade petitioner 
to cut the trees on the land or to develop the tract in some 
other way. Indeed, petitioner is unable to point to any stat-
utory provision that would have authorized the Government 
to restrict petitioner’s usage of the property prior to payment 
of the award.24

Nor did the Government abridge petitioner’s right to sell 
the land if it wished. It is certainly possible, as petitioner 
contends, that the initiation of condemnation proceedings, 
publicized by the filing of a notice of lis pendens, reduced the 
price that the land would have fetched, but impairment of the 
market value of real property incident to otherwise legiti-
mate government action ordinarily does not result in a tak-
ing. See, e. g., Agins v. Tiburon, supra, at 263, n. 9; Dan-
forth v. United States, 308 U. S., at 285; Euclid v. Ambler 
Realty Co., 272 U. S. 365 (1926). At least in the absence of 
an interference with an owner’s legal right to dispose of his 
land,25 even a substantial reduction of the attractiveness of 
the property to potential purchasers does not entitle the 
owner to compensation under the Fifth Amendment.

It is true that any effort by petitioner to develop the land 
probably would have prompted the Government to exercise 
its authority, under 40 U. S. C. §258a, to file a declaration of 

24 The question of the Government’s authority to dictate to petitioner the 
manner in which it could use the land is preeminently a question of law, not 
of fact. Thus, we find no merit in petitioner’s contention that the Court of 
Appeals erred in not adhering to the strictures of Federal Rule of Civil 
Procedure 52(a) when examining the District Court’s finding that the Gov-
ernment denied petitioner economically viable use of the land during the 
pendency of the suit.

25 We have no occasion here to determine whether abrogation of an 
owner’s right to sell real property, combined with a sufficiently sub-
stantial diminution of its utility to the owner, would give rise a taking. 
Cf. Andrus n . Allard, supra, at 66-68.
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taking and thereby peremptorily to appropriate the tract in 
order to protect it from alteration. But the likelihood that 
the United States would have responded in that fashion to an 
attempt by petitioner to make productive use of the land 
weakens rather than strengthens petitioner’s position, be-
cause it suggests that petitioner had the option, at any time, 
to precipitate an immediate taking of the land and to obtain 
compensation therefor as of that date, merely by informing 
the Government of its intention to cut down the trees.

We conclude, in sum, that petitioner has failed to demon-
strate that its interests were impaired in any constitutionally 
significant way before the Government tendered payment 
and acquired title in the usual course.26 Accordingly, we 
approve the finding of the Court of Appeals that the taking of 
petitioner’s land occurred on March 26, 1982. Because the 
award was paid on that date, no interest was due thereon.

Ill
The foregoing conclusion does not dispose of this case. 

We still must determine whether the award itself satisfied 
the strictures of the Fifth Amendment. As indicated above, 
petitioner is constitutionally entitled to the fair market value 
of its property on the date of the taking. See supra, at 10. 
Petitioner points out that $2,331,202 represents the commis-
sion’s best estimate of the value of the land on March 6, 1979. 
To the extent that that figure is less than the value of the 
land on March 26, 1982, the date of the taking, petitioner con-
tends, it has been denied just compensation.

The Government attempts to meet this objection by em-
phasizing the pragmatic constraints on determination of the 
value of real property. The Government contends that it is 
imperative that the trier of fact in a condemnation action be 
given a fixed date as of which the value of the land is to 
be assessed. At the time of trial, no one knows when the

26 Had petitioner made such a showing, complex questions would have 
arisen regarding the measure of “just compensation.” We defer resolution 
of those questions to a case in which they are fairly presented.
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United States will exercise its option to purchase the prop-
erty, so adoption of the date of payment as the date of valua-
tion is infeasible. Moreover, prediction of the value of land 
at a future time is notoriously difficult. Under these cir-
cumstances, courts and commissions understandably have 
adopted the convention of using the date of the commence-
ment of the trial as the date of the valuation.

The Government’s argument provides a plausible explana-
tion for the valuation procedure used in this case and other 
cases, but it does not meet petitioner’s constitutional claim. 
However reasonable it may be to designate the date of trial 
as the date of valuation, if the result of that approach is to 
provide the owner substantially less than the fair market 
value of his property on the date the United States tenders 
payment, it violates the Fifth Amendment.

We are left with the problem of prescribing a solution to 
this difficulty. Petitioner suggests that we mandate an 
award of interest, at least for the period from the date of 
valuation to the date of the taking, as a rough proxy for the 
increase in the value of the land during that period. We de-
cline the invitation. Change in the market value of particu-
lar tracts of land over time bears only a tenuous relationship 
to the market rate of interest. Some parcels appreciate at 
rates far in excess of the interest rate; others decline in 
value.27 Thus, to require the Government to pay interest on 
the basis proposed by petitioner would only sometimes im-
prove the fit between the value of condemned land on the 
date of its appropriation and the amount paid to the owner of 
such land.

Solution of the problem highlighted by petitioner requires, 
not a rule compelling payment of interest by the Govern-
ment, but rather a procedure for modifying a condemnation 

27 For example, it appears that the market value of timberland of the sort 
owned by petitioner was much higher in March 1979 than in March 1982. 
See Vardaman’s Green Sheet, Index of Pine Sawtimber Stumpage and 
Timberland Prices (Jan. 15, 1983), reprinted in App. to Brief for United 
States la.
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award when there is a substantial delay between the date of 
valuation and the date the judgment is paid, during which 
time the value of the land changes materially. In the case 
before us, such a procedure is readily available. In view of 
the inadequacy of the commission’s explanation for its valua-
tion of petitioner’s land, the Court of Appeals remanded for 
reconsideration of the value of the property. On remand, 
the District Court can easily adduce evidence pertaining to 
alteration in the value of petitioner’s tract between March 6, 
1979, and March 26, 1982.28 In our view, such a reassess-
ment is both necessary and sufficient to provide petitioner 
just compensation.

In other cases, such an option may not be available. How-
ever, the Federal Rules of Civil Procedure contain a proce-
dural device that could do tolerable service in this cause. 
Rule 60(b) empowers a federal court, upon motion of a party, 
to withdraw or amend a final order for “any . . . reason justi-
fying relief from the operation of the judgment.” This provi-
sion seems to us expansive enough to encompass a motion, by 
the owner of condemned land, to amend a condemnation 
award. The evidence adduced in consideration of such a 
motion would be very limited. The parties would not be 
permitted to question the adjudicated value of the tract as 
of the date of its original valuation; they would be limited 
to the presentation of evidence and arguments on the issue 
of how the market value of the property altered between 
that date and the date on which the judgment was paid by 
the Government. So focused, the consideration of such a 
motion would be expeditious and relatively inexpensive for the

a Though the value of timberland of the kind contained in petitioner’s 
tract seems to have declined during this period, see n. 27, supra, petitioner 
contends that the value of its parcel nevertheless increased because of the 
expansion of the residential areas surrounding nearby Beaumont, Tex., 
and the susceptibility of the parcel to rural subdivision or recreational 
usage. The District Court can and should assess these contentions on 
remand.



KIRBY FOREST INDUSTRIES, INC. v. UNITED STATES 19

1 Opinion of the Court

parties involved.29 Further refinement of this procedural 
option we leave to the courts called upon to administer it.30

IV
For the reasons set forth above, we agree with the Court 

of Appeals that no interest was due on the condemnation 
award paid to petitioner. Petitioner’s meritorious conten-
tion that it is constitutionally entitled to the value of its land 
on the date of the taking, not on the date of the valuation, can 
be accommodated by allowing petitioner, on remand, to 
present evidence pertaining to change in the market value of 
the tract during the period between those two dates. On the 
understanding that petitioner will be afforded that opportu-
nity, the judgment is

Affirmed.

29 The procedure would not be free, of course, but that fact may well have 
a healthy effect in deterring frivolous pleas for relief from final judgments. 
That he would be obliged to bear some litigation costs in contesting a Rule 
60(b) motion should dissuade a landowner from filing such a motion unless 
he had good reason to believe that the value of his property changed ma-
terially between valuation and payment.

30 We do not mean to suggest that the constitutional difficulty discussed 
in this section can be solved only by affording a condemnee in petitioner’s 
position an opportunity to file a motion to amend the judgment under Rule 
60(b). Either Congress or a lower court might perceive a more easily ad- 
ministrable way of ensuring that the compensation paid to the owner of 
condemned land does not fall substantially below the fair market value of 
the property on the date of the taking.
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SEATTLE TIMES CO., DBA THE SEATTLE TIMES, 
ET AL. V. RHINEHART ET AL.

CERTIORARI TO THE SUPREME COURT OF WASHINGTON

No. 82-1721. Argued February 21, 1984—Decided May 21, 1984

Respondent Rhinehart is the spiritual leader of a religious group, respond-
ent Aquarian Foundation. In recent years, petitioner newspaper com-
panies published several stories about Rhinehart and the Foundation. 
A damages action for alleged defamation and invasions of privacy was 
brought in a Washington state court by respondents (who also include 
certain members of the Foundation) against petitioners (who also include 
the authors of the articles and their spouses). During the course of ex-
tensive discovery, respondents refused to disclose certain information, 
including the identity of the Foundation’s donors and members. Pursu-
ant to state discovery Rules modeled on the Federal Rules of Civil Pro-
cedure, the trial court issued an order compelling respondents to identify 
all donors who made contributions during the five years preceding the 
date of the complaint, along with the amounts donated. The court also 
required respondents to divulge enough membership information to sub-
stantiate any claims of diminished membership. However, pursuant to 
the State’s Rule 26(c), the court also issued a protective order prohibit-
ing petitioners from publishing, disseminating, or using the information 
in any way except where necessary to prepare for and try the case. In 
seeking the protective order, respondents had submitted affidavits of 
several Foundation members averring that public release of the informa-
tion would adversely affect Foundation membership and income and 
would subject its members to harassment and reprisals. By its terms, 
the protective order did not apply to information gained by means other 
than the discovery process. The Washington Supreme Court affirmed 
both the production order and the protective order, concluding that even 
if the latter order was assumed to constitute a prior restraint of free ex-
pression, the trial court had not violated its discretion in issuing the 
order.

Held: The protective order issued in this case does not offend the First 
Amendment. Pp. 29-37.

(a) In addressing the First Amendment question presented here, it is 
necessary to consider whether the “practice in question [furthers] an im-
portant or substantial governmental interest unrelated to the suppres-
sion of expression” and whether “the limitation of First Amendment
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freedoms [is] no greater than is necessary or essential to the protection 
of the particular governmental interest involved.” Procunier v. Marti-
nez, 416 U. S. 396, 413. Pp. 31-32.

(b) Judicial limitations on a party’s ability to disseminate information 
discovered in advance of trial implicates the First Amendment rights of 
the restricted party to a far lesser extent than would restraints on dis-
semination of information in other contexts. Rules authorizing discov-
ery are a matter of legislative grace. A litigant has no First Amend-
ment right of access to information made available only for purposes of 
trying his suit. Furthermore, restraints placed on discovered informa-
tion are not a restriction on a traditionally public source of information. 
Pp. 32-34.

(c) Rule 26(c) furthers a substantial governmental interest unrelated 
to the suppression of expression. Liberal pretrial discovery under the 
State’s Rules has a significant potential for abuse. There is an opportu-
nity for litigants to obtain—incidentally or purposefully—information 
that not only is irrelevant but if publicly released could be damaging 
to reputation and privacy. The prevention of such abuse is sufficient 
justification for the authorization of protective orders. Pp. 34-36.

(d) The provision for protective orders in the Washington Rules—con-
ferring broad discretion on the trial court—requires, in itself, no height-
ened First Amendment scrutiny. The unique character of the discovery 
process requires that the trial court have substantial latitude to fashion 
protective orders. P. 36.

(e) In this case, the trial court entered the protective order upon a 
showing that constituted good cause as required by Rule 26(c). Also, 
the order is limited to the context of pretrial civil discovery, and does 
not restrict dissemination if the information is obtained from other 
sources. It is sufficient for purposes of this Court’s decision that the 
highest court in the State found no abuse of discretion in the trial court’s 
decision to issue a protective order pursuant to a constitutional state 
law. Pp. 36-37.

98 Wash. 2d 226, 654 P. 2d 673, affirmed.

Powe ll , J., delivered the opinion for a unanimous Court. Bre n -
nan , J., filed a concurring opinion, in which Mars ha ll , J., joined, post, 
p. 37.

Evan L. Schwab argued the cause for petitioners. With 
him on the briefs were P. Cameron DeVore and Bruce E. H. 
Johnson.
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Malcolm L. Edwards argued the cause for respondents. 
With him on the brief was Charles K. Wiggins*

Justic e  Powell  delivered the opinion of the Court.
This case presents the issue whether parties to civil liti-

gation have a First Amendment right to disseminate, in 
advance of trial, information gained through the pretrial 
discovery process.

I
Respondent Rhinehart is the spiritual leader of a religious 

group, the Aquarian Foundation. The Foundation has fewer 
than 1,000 members, most of whom live in the State of Wash-
ington. Aquarian beliefs include life after death and the 
ability to communicate with the dead through a medium. 
Rhinehart is the primary Aquarian medium.

In recent years, the Seattle Times and the Walla Walla 
Union-Bulletin have published stories about Rhinehart and 
the Foundation. Altogether 11 articles appeared in the 
newspapers during the years 1973, 1978, and 1979. The five 
articles that appeared in 1973 focused on Rhinehart and the 
manner in which he operated the Foundation. They de-
scribed seances conducted by Rhinehart in which people paid 
him to put them in touch with deceased relatives and friends. 
The articles also stated that Rhinehart had sold magical 
“stones” that had been “expelled” from his body. One article 
referred to Rhinehart’s conviction, later vacated, for sodomy. 
The four articles that appeared in 1978 concentrated on an 
“extravaganza” sponsored by Rhinehart at the Walla Walla 
State Penitentiary. The articles stated that he had treated 
1,100 inmates to a 6-hour-long show, during which he gave 
away between $35,000 and $50,000 in cash and prizes. One 
article described a “chorus line of girls [who] shed their

*James C. Goodale, John G. Koeltl, Burt Neubome, Charles S. Sims, 
W. Terry Maguire, Anthony Epstein, Erwin G. Krasnow, Bruce W. San-
ford, J. Laurent Scharff, Richard M. Schmidt, Jr., and Donald F. Luke 
filed a brief for the American Civil Liberties Union et al. as amici curiae.
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gowns and bikinis and sang . . . .” App. 25a. The two arti-
cles that appeared in 1979 referred to a purported connection 
between Rhinehart and Lou Ferrigno, star of the popular 
television program, “The Incredible Hulk.”

II
Rhinehart brought this action in the Washington Superior 

Court on behalf of himself and the Foundation against the 
Seattle Times, the Walla Walla Union-Bulletin, the authors 
of the articles, and the spouses of the authors. Five female 
members of the Foundation who had participated in the pres-
entation at the penitentiary joined the suit as plaintiffs.1 
The complaint alleges that the articles contained statements 
that were “fictional and untrue,” and that the defendants— 
petitioners here—knew, or should have known, they were 
false. According to the complaint, the articles “did and were 
calculated to hold [Rhinehart] up to public scorn, hatred and 
ridicule, and to impeach his honesty, integrity, virtue, reli-
gious philosophy, reputation as a person and in his profession 
as a spiritual leader.” Id., at 8a. With respect to the Foun-
dation, the complaint also states: “[T]he articles have, or may 
have had, the effect of discouraging contributions by the 
membership and public and thereby diminished the financial 
ability of the Foundation to pursue its corporate purposes.” 
Id., at 9a. The complaint alleges that the articles misrepre-
sented the role of the Foundation’s “choir” and falsely implied 
that female members of the Foundation had “stripped off all 
their clothes and wantonly danced naked . . . .” Id., at 6a. 
The complaint requests $14,100,000 in damages for the al-
leged defamation and invasions of privacy.2

1 The record is unclear as to whether all five of the female plaintiffs par-
ticipated in the “chorus line” described in the 1978 articles. The record 
also does not disclose whether any of the female plaintiffs were mentioned 
by name in the articles.

2 Although the complaint does not allege specifically that the articles 
caused a decline in membership of the Foundation, respondents’ answers to 
petitioners’ interrogatories raised this issue. In response to petitioners’ 
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Petitioners filed an answer, denying many of the allega-
tions of the complaint and asserting affirmative defenses.3 
Petitioners promptly initiated extensive discovery. They 
deposed Rhinehart, requested production of documents per-
taining to the financial affairs of Rhinehart and the Founda-
tion, and served extensive interrogatories on Rhinehart and 
the other respondents. Respondents turned over a num-
ber of financial documents, including several of Rhinehart’s 
income tax returns. Respondents refused, however, to 
disclose certain financial information,4 the identity of the 
Foundation’s donors during the preceding 10 years, and a 
list of its members during that period.

Petitioners filed a motion under the State’s Civil Rule 37 
requesting an order compelling discovery.5 In their support-
ing memorandum, petitioners recognized that the principal 
issue as to discovery was respondents’ “refusa[l] to permit 
any effective inquiry into their financial affairs, such as the 
source of their donations, their financial transactions, uses of

request that respondents explain the damages they are seeking, respond-
ents claimed that the Foundation had experienced a drop in membership in 
Hawaii and Washington “from about 300 people to about 150 people, and [a] 
concurrent drop in contributions.” Record 503.

3 Affirmative defenses included contentions that the articles were sub-
stantially true and accurate, that they were privileged under the First and 
Fourteenth Amendments, that the statute of limitations had run as to the 
1973 articles, that the individual respondents had consented to any inva-
sions of privacy, and that respondents had no reasonable expectation of 
privacy when performing before 1,100 prisoners.

4 Rhinehart also refused to reveal the current address of his residence. 
He submitted an affidavit stating that he had relocated out of fear for his 
safety and that disclosure of his current address would subject him to risks 
of bodily harm. Petitioners promptly moved for an order compelling 
Rhinehart to give his address and the trial court granted the motion.

5 Washington Superior Court Civil Rule 37 provides in relevant part: “A 
party, upon reasonable notice to other parties and all persons affected 
thereby, may apply to the court in the county where the deposition was 
taken, or in the county where the action is pending, for an order compelling 
discovery . . . .”
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their wealth and assets, and their financial condition in gen-
eral.” Record 350. Respondents opposed the motion, argu-
ing in particular that compelled production of the identities of 
the Foundation’s donors and members would violate the First 
Amendment rights of members and donors to privacy, free-
dom of religion, and freedom of association. Respondents 
also moved for a protective order preventing petitioners from 
disseminating any information gained through discovery. 
Respondents noted that petitioners had stated their intention 
to continue publishing articles about respondents and this liti-
gation, and their intent to use information gained through 
discovery in future articles.

In a lengthy ruling, the trial court initially granted the mo-
tion to compel and ordered respondents to identify all donors 
who made contributions during the five years preceding the 
date of the complaint, along with the amounts donated. The 
court also required respondents to divulge enough member-
ship information to substantiate any claims of diminished 
membership. Relying on In re Halkin, 194 U. S. App. 
D. C. 257, 598 F. 2d 176 (1979),6 the court refused to issue 
a protective order. It stated that the facts alleged by re-
spondents in support of their motion for such an order were 
too conclusory to warrant a finding of “good cause” as re-

6 The Halkin decision was debated by the courts below. Prior to 
Halkin, the only Federal Court of Appeals to consider the question di-
rectly had understood that the First Amendment did not affect a trial 
court’s authority to restrict dissemination of information produced during 
pretrial discovery. See International Products Corp. v. Koons, 325 F. 2d 
403, 407-408 (CA2 1963). Halkin considered the issue at length. Charac-
terizing a protective order as a “paradigmatic prior restraint,” Halkin held 
that such orders require close scrutiny. The court also held that before a 
court should issue a protective order that restricts expression, it must be 
satisfied that “the harm posed by dissemination must be substantial and 
serious; the restraining order must be narrowly drawn and precise; and 
there must be no alternative means of protecting the public interest which 
intrudes less directly on expression.” 194 U. S. App. D. C., at 272, 598 
F. 2d, at 191 (footnotes omitted).
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quired by Washington Superior Court Civil Rule 26(c).7 The 
court stated, however, that the denial of respondents’ motion 
was “without prejudice to [respondents’] right to move for a 
protective order in respect to specifically described discovery 
materials and a factual showing of good cause for restraining 
defendants in their use of those materials.” Record 16.

Respondents filed a motion for reconsideration in which 
they renewed their motion for a protective order. They 
submitted affidavits of several Foundation members to sup-
port their request. The affidavits detailed a series of letters 
and telephone calls defaming the Foundation, its members, 
and Rhinehart—including several that threatened physical 
harm to those associated with the Foundation. The affiants 
also described incidents at the Foundation’s headquarters in-
volving attacks, threats, and assaults directed at Foundation 
members by anonymous individuals and groups. In general, 
the affidavits averred that public release of the donor lists 
would adversely affect Foundation membership and income

7 Rule 26(c) provides:
“Protective Orders. Upon motion by a party or by the person from 

whom discovery is sought, and for good cause shown, the court in which 
the action is pending or alternatively, on matters relating to a deposition, 
the court in the county where the deposition is to be taken may make any 
order which justice requires to protect a party or person from annoyance, 
embarrassment, oppression, or undue burden or expense, including one or 
more of the following: (1) that the discovery not be had; (2) that the discov-
ery may be had only on specified terms and conditions, including a designa-
tion of the time or place; (3) that the discovery may be had only by a 
method of discovery other than that selected by the party seeking discov-
ery; (4) that certain matters not be inquired into, or that the scope of the 
discovery be limited to certain matters; (5) that discovery be conducted 
with no one present except persons designated by the court; (6) that a dep-
osition after being sealed be opened only by order of the court; (7) that a 
trade secret or other confidential research, development, or commercial in-
formation not be disclosed or be disclosed only in a designated way; (8) that 
the parties simultaneously file specified documents or information enclosed 
in sealed envelopes to be opened as directed by the court. ...” 
Rule 26(c) is typical of the provisions adopted in many States.
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and would subject its members to additional harassment and 
reprisals.

Persuaded by these affidavits, the trial court issued a pro-
tective order covering all information obtained through the 
discovery process that pertained to “the financial affairs of 
the various plaintiffs, the names and addresses of Aquarian 
Foundation members, contributors, or clients, and the names 
and addresses of those who have been contributors, clients, 
or donors to any of the various plaintiffs.” App. 65a. The 
order prohibited petitioners from publishing, disseminating, 
or using the information in any way except where necessary 
to prepare for and try the case. By its terms, the order did 
not apply to information gained by means other than the dis-
covery process.8 In an accompanying opinion, the trial court 
recognized that the protective order would restrict petition-
ers’ right to publish information obtained by discovery, but 
the court reasoned that the restriction was necessary to 
avoid the “chilling effect” that dissemination would have on 
“a party’s willingness to bring his case to court.” Record 63.

Respondents appealed from the trial court’s production 
order, and petitioners appealed from the protective order.

8 The relevant portions of the protective order state:
“2. Plaintiffs’ motion for a protective order is granted with respect to 

information gained by the defendants through the use of all of the discov-
ery processes regarding the financial affairs of the various plaintiffs, the 
names and addresses of Aquarian Foundation members, contributors, or 
clients, and the names and addresses of those who have been contributors, 
clients, or donors to any of the various plaintiffs.

“3. The defendants and each of them shall make no use of and shall not 
disseminate the information defined in paragraph 2 which is gained 
through discovery, other than such use as is necessary in order for the 
discovering party to prepare and try the case. As a result, information 
gained by a defendant through the discovery process may not be published 
by any of the defendants or made available to any news media for publica-
tion or dissemination. This protective order has no application except to 
information gained by the defendants through the use of the discovery 
processes.” App. 65a.
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The Supreme Court of Washington affirmed both. 98 Wash. 
2d 226, 654 P. 2d 673 (1982). With respect to the protective 
order, the court reasoned:

“Assuming then that a protective order may fall, ostensi-
bly, at least, within the definition of a ‘prior restraint of 
free expression’, we are convinced that the interest of 
the judiciary in the integrity of its discovery processes 
is sufficient to meet the ‘heavy burden’ of justification. 
The need to preserve that integrity is adequate to sus-
tain a rule like CR 26(c) which authorizes a trial court to 
protect the confidentiality of information given for pur-
poses of litigation.” Id., at 256, 654 P. 2d, at 690.9

The court noted that “[t]he information to be discovered con-
cerned the financial affairs of the plaintiff Rhinehart and his 
organization, in which he and his associates had a recog-
nizable privacy interest; and the giving of publicity to these 
matters would allegedly and understandably result in annoy-
ance, embarrassment and even oppression.” Id., at 256- 
257, 654 P. 2d, at 690. Therefore, the court concluded, the 
trial court had not abused its discretion in issuing the protec-
tive order.10

The Supreme Court of Washington recognized that its 
holding conflicts with the holdings of the United States Court

’Although the Washington Supreme Court assumed, arguendo, that a 
protective order could be viewed as an infringement on First Amendment 
rights, the court also stated:
“A persuasive argument can be made that when persons are required to 
give information which they would otherwise be entitled to keep to them-
selves, in order to secure a government benefit or perform an obligation to 
that government, those receiving that information waive the right to use it 
for any purpose except those which are authorized by the agency of gov-
ernment which exacted the information.” 98 Wash. 2d, at 239, 654 P. 2d, 
at 681.

10 The Washington Supreme Court also held that, because the protective 
order shields respondents from “abuse of the discovery privilege,” re-
spondents could not object to the order compelling production. We do not 
consider here that aspect of the Washington Supreme Court’s decision.
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of Appeals for the District of Columbia Circuit in In re 
Halkin, 194 U. S. App. D. C. 257, 598 F. 2d 176 (1979),11 and 
applies a different standard from that of the Court of Appeals 
for the First Circuit in In re San Juan Star Co., 662 F. 2d 
108 (1981).12 We granted certiorari to resolve the conflict.13 
464 U. S. 812 (1983). We affirm.

Ill
Most States, including Washington, have adopted discov-

ery provisions modeled on Rules 26 through 37 of the Federal 
Rules of Civil Procedure. F. James & G. Hazard, Civil Pro-
cedure 179 (1977).14 Rule 26(b)(1) provides that a party “may 
obtain discovery regarding any matter, not privileged, which 
is relevant to the subject matter involved in the pending 
action.” It further provides that discovery is not limited to 
matters that will be admissible at trial so long as the informa-
tion sought “appears reasonably calculated to lead to the dis-

11 See n. 6, supra.
12 In San Juan Star, the Court of Appeals for the First Circuit considered 

and rejected Halkin’s approach to the constitutionality of protective or-
ders. Although the San Juan court held that protective orders may impli-
cate First Amendment interests, the court reasoned that such interests are 
somewhat lessened in the civil discovery context. The court stated: “In 
general, then, we find the appropriate measure of such limitations in a 
standard of ‘good cause’ that incorporates a ‘heightened sensitivity’ to the 
First Amendment concerns at stake . . . .” 662 F. 2d, at 116.

13 The holding of the Supreme Court of Washington is consistent with the 
decision of the Court of Appeals for the Second Circuit in International 
Products Corp. v. Koons, 325 F. 2d, at 407-408.

14 See Bushman v. New Holland Division, 83 Wash. 2d 429, 433, 518 P. 
2d 1078, 1080 (1974). The Washington Supreme Court has stated that 
when the language of a Washington Rule and its federal counterpart are 
the same, courts should look to decisions interpreting the Federal Rule for 
guidance. American Discount Corp. v. Saratoga West, Inc., 81 Wash. 2d 
34, 37-38, 499 P. 2d 869, 871 (1972). The Washington Rule that provides 
for the scope of civil discovery and the issuance of protective orders is vir-
tually identical to its counterpart in the Federal Rules of Civil Procedure. 
Compare Wash. Super. Ct. Civ. Rules 26(b) and (c) with Fed. Rules Civ. 
Proc. 26(b) and (c).
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covery of admissible evidence.” Wash. Super. Ct. Civ. Rule 
26(b)(1); Trust Fund Services v. Aro Glass Co., 89 Wash. 
2d 758, 763, 575 P. 2d 716, 719 (1978); cf. 8 C. Wright & 
A. Miller, Federal Practice and Procedure §2008 (1970).15

The Rules do not differentiate between information that is 
private or intimate and that to which no privacy interests at-
tach. Under the Rules, the only express limitations are that 
the information sought is not privileged, and is relevant to 
the subject matter of the pending action. Thus, the Rules 
often allow extensive intrusion into the affairs of both liti-
gants and third parties.16 If a litigant fails to comply with a 
request for discovery, the court may issue an order directing 
compliance that is enforceable by the court’s contempt pow-
ers. Wash. Super. Ct. Civ. Rule 37(b).17

Petitioners argue that the First Amendment imposes strict 
limits on the availability of any judicial order that has the

15 Washington Superior Court Civil Rule 26(b)(1), identical to Federal 
Rule of Civil Procedure 26(b)(1) in effect at the time, provides in full:

“In General. Parties may obtain discovery regarding any matter, not 
privileged, which is relevant to the subject matter involved in the pending 
action, whether it relates to the claim or defense of the party seeking dis-
covery or to the claim or defense of any other party, including the exist-
ence, description, nature, custody, condition and location of any books, 
documents, or other tangible things and the identity and location of per-
sons having knowledge of any discoverable matter. It is not ground for 
objection that the information sought will be inadmissible at the trial if the 
information sought appears reasonably calculated to lead to the discovery 
of admissible evidence.”

16 Under Rules 30 and 31, a litigant may depose a third party by oral or 
written examination. The litigant can compel the third party to be de-
posed and to produce tangible evidence at the deposition by serving the 
third party with a subpoena pursuant to Rule 45. Rule 45(b)(1) authorizes 
a trial court to quash or modify a subpoena of tangible evidence “if it is 
unreasonable and oppressive.” Rule 45(f) provides: “Failure by any per-
son without adequate excuse to obey a subpoena served upon him may be 
deemed a contempt of the court from which the subpoena issued.”

17 In addition to its contempt power, Rule 37(b)(2) authorizes a trial court 
to enforce an order compelling discovery by other means including, for ex-
ample, regarding designated facts as established for purposes of the action. 
Cf. Fed. Rule Civ. Proc. 37(b)(2)(A).
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effect of restricting expression. They contend that civil dis-
covery is not different from other sources of information, and 
that therefore the information is “protected speech” for First 
Amendment purposes. Petitioners assert the right in this 
case to disseminate any information gained through discov-
ery. They do recognize that in limited circumstances, not 
thought to be present here, some information may be re-
strained. They submit, however:

“When a protective order seeks to limit expression, it 
may do so only if the proponent shows a compelling 
governmental interest. Mere speculation and conjec-
ture are insufficient. Any restraining order, moreover, 
must be narrowly drawn and precise. Finally, before 
issuing such an order a court must determine that there 
are no alternatives which intrude less directly on expres-
sion.” Brief for Petitioners 10.

We think the rule urged by petitioners would impose an un-
warranted restriction on the duty and discretion of a trial 
court to oversee the discovery process.

IV
It is, of course, clear that information obtained through 

civil discovery authorized by modern rules of civil procedure 
would rarely, if ever, fall within the classes of unprotected 
speech identified by decisions of this Court. In this case, as 
petitioners argue, there certainly is a public interest in know-
ing more about respondents. This interest may well include 
most—and possibly all—of what has been discovered as a re-
sult of the court’s order under Rule 26(b)(1). It does not nec-
essarily follow, however, that a litigant has an unrestrained 
right to disseminate information that has been obtained 
through pretrial discovery. For even though the broad 
sweep of the First Amendment seems to prohibit all re-
straints on free expression, this Court has observed that 
“[f]reedom of speech . . . does not comprehend the right to 
speak on any subject at any time.” American Communica-
tions Assn. v. Douds, 339 U. S. 382, 394-395 (1950).
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The critical question that this case presents is whether a 
litigant’s freedom comprehends the right to disseminate in-
formation that he has obtained pursuant to a court order that 
both granted him access to that information and placed re-
straints on the way in which the information might be used. 
In addressing that question it is necessary to consider 
whether the “practice in question [furthers] an important or 
substantial governmental interest unrelated to the suppres-
sion of expression” and whether “the limitation of First 
Amendment freedoms [is] no greater than is necessary or 
essential to the protection of the particular governmental 
interest involved.” Procunier v. Martinez, 416 U. S. 396, 
413 (1974); see Brown v. Glines, 444 U. S. 348, 354-355 
(1980); Buckley v. Valeo, 424 U. S. 1, 25 (1976).

A
At the outset, it is important to recognize the extent of 

the impairment of First Amendment rights that a protective 
order, such as the one at issue here, may cause. As in 
all civil litigation, petitioners gained the information they 
wish to disseminate only by virtue of the trial court’s dis-
covery processes. As the Rules authorizing discovery were 
adopted by the state legislature, the processes thereunder 
are a matter of legislative grace. A litigant has no First 
Amendment right of access to information made available 
only for purposes of trying his suit. Zemel n . Rusk, 381 
U. S. 1, 16-17 (1965) (“The right to speak and publish does 
not carry with it the unrestrained right to gather informa-
tion”). Thus, continued court control over the discovered in-
formation does not raise the same specter of government cen-
sorship that such control might suggest in other situations. 
See In re Halkin, 194 U. S. App. D. C., at 287, 598 F. 2d, at 
206-207 (Wilkey, J., dissenting).18

18 Although litigants do not “surrender their First Amendment rights at 
the courthouse door,” In re Halkin, 194 U. S. App. D. C., at 268, 598 F. 
2d, at 186, those rights may be subordinated to other interests that arise in 
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Moreover, pretrial depositions and interrogatories are not 
public components of a civil trial.19 Such proceedings were 
not open to the public at common law, Gannett Co. v. 
DePasquale, 443 U. S. 368, 389 (1979), and, in general, they 
are conducted in private as a matter of modem practice. 
See id., at 396 (Burg er , C. J., concurring); Marcus, Myth 
and Reality in Protective Order Litigation, 69 Cornell L. 
Rev. 1 (1983). Much of the information that surfaces during 
pretrial discovery may be unrelated, or only tangentially 
related, to the underlying cause of action. Therefore, re-
straints placed on discovered, but not yet admitted, informa-
tion are not a restriction on a traditionally public source of 
information.

Finally, it is significant to note that an order prohibit-
ing dissemination of discovered information before trial is not 
the kind of classic prior restraint that requires exacting 
First Amendment scrutiny. See Gannett Co. v. DePasquale, 

this setting. For instance, on several occasions this Court has approved 
restriction on the communications of trial participants where necessary to 
ensure a fair trial for a criminal defendant. See Nebraska Press Assn. v. 
Stuart, 427 U. S. 539, 563 (1976); id., at 601, and n. 27 (Bren nan , J., con-
curring in judgment); Oklahoma Publishing Co. v. District Court, 430 
U. S. 308, 310-311 (1977); Sheppard v. Maxwell, 384 U. S. 333, 361 (1966). 
“In the conduct of a case, a court often finds it necessary to restrict the free 
expression of participants, including counsel, witnesses, and jurors.” Gulf 
Oil Co. v. Bernard, 452 U. S. 89, 104, n. 21 (1981).

19 Discovery rarely takes place in public. Depositions are scheduled at 
times and places most convenient to those involved. Interrogatories are 
answered in private. Rules of Civil Procedure may require parties to file 
with the clerk of the court interrogatory answers, responses to requests 
for admissions, and deposition transcripts. See Fed. Rule Civ. Proc. 5(d). 
Jurisdictions that require filing of discovery materials customarily provide 
that trial courts may order that the materials not be filed or that they be 
filed under seal. See ibid.; Wash. Super. Ct. Civ. Rule 26(c). Federal 
district courts may adopt local rules providing that the fruits of discovery 
are not to be filed except on order of the court. See, e. g., C. D. Cal. Rule 
8.3; S. D. N. Y. Civ. Rule 19. Thus, to the extent that courthouse records 
could serve as a source of public information, access to that source custom-
arily is subject to the control of the trial court.
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supra, at 399 (Powell , J., concurring). As in this case, 
such a protective order prevents a party from disseminating 
only that information obtained through use of the discovery 
process. Thus, the party may disseminate the identical in-
formation covered by the protective order as long as the in-
formation is gained through means independent of the court’s 
processes. In sum, judicial limitations on a party’s ability to 
disseminate information discovered in advance of trial im-
plicates the First Amendment rights of the restricted party 
to a far lesser extent than would restraints on dissemination 
of information in a different context. Therefore, our con-
sideration of the provision for protective orders contained 
in the Washington Civil Rules takes into account the unique 
position that such orders occupy in relation to the First 
Amendment.

B
Rule 26(c) furthers a substantial governmental interest 

unrelated to the suppression of expression. Procunier, 
supra, at 413. The Washington Civil Rules enable parties 
to litigation to obtain information “relevant to the subject 
matter involved” that they believe will be helpful in the 
preparation and trial of the case. Rule 26, however, must be 
viewed in its entirety. Liberal discovery is provided for the 
sole purpose of assisting in the preparation and trial, or the 
settlement, of litigated disputes. Because of the liberality of 
pretrial discovery permitted by Rule 26(b)(1), it is necessary 
for the trial court to have the authority to issue protective 
orders conferred by Rule 26(c). It is clear from experience 
that pretrial discovery by depositions and interrogatories has 
a significant potential for abuse.20 This abuse is not limited to

20 See Comments of the Advisory Committee on the 1983 Amendments to 
Fed. Rule Civ. Proc. 26, 28 U. S. C. App., pp. 729-730 (1982 ed., Supp. I). 
In Herbert v. Lando, 441 U. S. 153 (1979), the Court observed: “There have 
been repeated expressions of concern about undue and uncontrolled dis-
covery, and voices from this Court have joined the chorus. But until and 
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matters of delay and expense; discovery also may seriously 
implicate privacy interests of litigants and third parties.21 
The Rules do not distinguish between public and private in-
formation. Nor do they apply only to parties to the litiga-
tion, as relevant information in the hands of third parties may 
be subject to discovery.

There is an opportunity, therefore, for litigants to obtain— 
incidentally or purposefully—information that not only is 
irrelevant but if publicly released could be damaging to repu-
tation and privacy. The government clearly has a substan-
tial interest in preventing this sort of abuse of its processes. 
Cf. Herbert v. Lando, 441 U. S. 153, 176-177 (1979); Gumbel 
\. Pitkin, 124 U. S. 131, 145-146 (1888). As stated by Judge 
Friendly in International Products Corp. v. Koons, 325 F. 
2d 403, 407-408 (CA2 1963), “[w]hether or not the Rule itself 
authorizes [a particular protective order] ... we have no 
question as to the court’s jurisdiction to do this under the 
inherent ‘equitable powers of courts of law over their own 
process, to prevent abuses, oppression, and injustices’ ” (cit-
ing Gumbel v. Pitkin, supra). The prevention of the abuse 
that can attend the coerced production of information under 

unless there are major changes in the present Rules of Civil Procedure, 
reliance must be had on what in fact and in law are ample powers of the 
district judge to prevent abuse.” Id., at 176-177 (footnote omitted); see 
also id., at 179 (Pow el l , J., concurring). But abuses of the Rules by liti-
gants, and sometimes the inadequate oversight of discovery by trial courts, 
do not in any respect lessen the importance of discovery in civil litigation 
and the government’s substantial interest in protecting the integrity of the 
discovery process.

21 Cf. Whalen v. Roe, 429 U. S. 589, 599 (1977); Cox Broadcasting Corp. 
v. Cohn, 420 U. S. 469, 488-491 (1975). Rule 26(c) includes among its ex-
press purposes the protection of a “party or person from annoyance, 
embarrassment, oppression or undue burden or expense.” Although the 
Rule contains no specific reference to privacy or to other rights or interests 
that may be implicated, such matters are implicit in the broad purpose and 
language of the Rule.
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a State’s discovery rule is sufficient justification for the 
authorization of protective orders.22

C
We also find that the provision for protective orders in the 

Washington Rules requires, in itself, no heightened First 
Amendment scrutiny. To be sure, Rule 26(c) confers broad 
discretion on the trial court to decide when a protective order 
is appropriate and what degree of protection is required. 
The Legislature of the State of Washington, following the 
example of the Congress in its approval of the Federal Rules 
of Civil Procedure, has determined that such discretion is 
necessary, and we find no reason to disagree. The trial 
court is in the best position to weigh fairly the competing 
needs and interests of parties affected by discovery.23 The 
unique character of the discovery process requires that the 
trial court have substantial latitude to fashion protective 
orders.

V
The facts in this case illustrate the concerns that justifi-

ably may prompt a court to issue a protective order. As we 
have noted, the trial court’s order allowing discovery was 
extremely broad. It compelled respondents—among other

22 The Supreme Court of Washington properly emphasized the impor-
tance of ensuring that potential litigants have unimpeded access to the 
courts: “[A]s the trial court rightly observed, rather than expose them-
selves to unwanted publicity, individuals may well forgo the pursuit of 
their just claims. The judicial system will thus have made the utilization 
of its remedies so onerous that the people will be reluctant or unwilling to 
use it, resulting in frustration of a right as valuable as that of speech 
itself.” 98 Wash. 2d 226, 254, 654 P. 2d 673, 689 (1982). Cf. California 
Motor Transport Co. n . Trucking Unlimited, 404 U. S. 508, 510 (1972); 
NAACP v. Button, 371 U. S. 415, 429-431 (1963).

23 In addition, heightened First Amendment scrutiny of each request for 
a protective order would necessitate burdensome evidentiary findings and 
could lead to time-consuming interlocutory appeals, as this case illustrates. 
See, e. g., Zenith Radio Corp. v. Matsushita Electric Industrial Co., 529 
F. Supp. 866 (ED Pa. 1981).
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things—to identify all persons who had made donations over 
a 5-year period to Rhinehart and the Aquarian Foundation, 
together with the amounts donated. In effect the order 
would compel disclosure of membership as well as sources of 
financial support. The Supreme Court of Washington found 
that dissemination of this information would “result in annoy-
ance, embarrassment and even oppression.” 98 Wash. 2d, at 
257, 654 P. 2d, at 690. It is sufficient for purposes of our 
decision that the highest court in the State found no abuse of 
discretion in the trial court’s decision to issue a protective 
order pursuant to a constitutional state law. We therefore 
hold that where, as in this case, a protective order is entered 
on a showing of good cause as required by Rule 26(c), is lim-
ited to the context of pretrial civil discovery, and does not 
restrict the dissemination of the information if gained from 
other sources, it does not offend the First Amendment.24

The judgment accordingly is
Affirmed.

Justi ce  Brenn an , with whom Justic e  Mars hall  joins, 
concurring.

The Court today recognizes that pretrial protective orders, 
designed to limit the dissemination of information gained 
through the civil discovery process, are subject to scrutiny 
under the First Amendment. As the Court acknowledges, 
before approving such protective orders, “it is necessary to 
consider whether the ‘practice in question [furthers] an im-
portant or substantial governmental interest unrelated to the 
suppression of expression’ and whether ‘the limitation of 
First Amendment freedoms [is] no greater than is necessary 
or essential to the protection of the particular governmental 

24 It is apparent that substantial government interests were implicated. 
Respondents, in requesting the protective order, relied upon the rights of 
privacy and religious association. Both the trial court and the Supreme 
Court of Washington also emphasized that the right of persons to resort to 
the courts for redress of grievances would have been “chilled.” See n. 22, 
supra.
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interest involved.’” Ante, at 32 (quoting Procunier v. Mar-
tinez, 416 U. S. 396, 413 (1974)).

In this case, the respondents opposed discovery, and in the 
alternative sought a protective order for discovered materi-
als, because the “compelled production of the identities of the 
Foundation’s donors and members would violate the First 
Amendment rights of members and donors to privacy, free-
dom of religion, and freedom of association.” Ante, at 25. 
The Supreme Court of Washington found that these interests 
constituted the requisite “good cause” under the State’s Rule 
26(c) (upon “good cause shown,” the court may make “any 
order which justice requires to protect a party or person from 
annoyance, embarrassment, oppression, or undue burden or 
expense”). 98 Wash. 2d 226, 256, 654 P. 2d 673, 690 (1982). 
Given this finding, the court approved a protective order lim-
ited to “information . . . regarding the financial affairs of the 
various [respondents], the names and addresses of Aquarian 
Foundation members, contributors, or clients, and the names 
and addresses of those who have been contributors, clients, 
or donors to any of the various [respondents].” Ante, at 27, 
n. 8. I agree that the respondents’ interests in privacy and 
religious freedom are sufficient to justify this protective 
order and to overcome the protections afforded free expres-
sion by the First Amendment. I therefore join the Court’s 
opinion.
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WALLER v. GEORGIA

CERTIORARI TO THE SUPREME COURT OF GEORGIA

No. 83-321. Argued March 27, 1984—Decided May 21, 1984*

After court-authorized wiretaps of telephones by Georgia police revealed a 
large lottery operation, the police executed search warrants at numerous 
locations, including petitioners’ homes. Petitioners and others were 
then indicted for violating the Georgia Racketeer Influenced and Cor-
rupt Organizations (RICO) Act and other state gambling statutes. 
Prior to trial, petitioners moved to suppress the wiretaps and evidence 
seized during the searches. The State moved to close the suppression 
hearing to the public, alleging that unnecessary “publication” of informa-
tion obtained under the wiretaps would render the information inadmis-
sible as evidence, and that the wiretap evidence would “involve” the pri-
vacy interests of some persons who were indicted but were not then on 
trial, and some who were not then indicted. The trial court agreed, 
finding that insofar as the wiretap evidence related to alleged offenders 
not then on trial, the evidence would be tainted and could not be used in 
future prosecutions. Accordingly, over petitioners’ objections, the 
court ordered the suppression hearing closed to all persons other than 
witnesses, court personnel, the parties, and the lawyers. The suppres-
sion hearing lasted seven days, but less than 2‘A hours were devoted to 
playing the tapes of the intercepted telephone conversations, and few of 
them mentioned or involved parties not then before the court. The case 
was then tried before a jury in open court, and petitioners were acquit-
ted under the RICO Act but convicted under the other statutes. The 
Georgia Supreme Court affirmed.

Held:
1. Under the Sixth Amendment, any closure of a suppression hearing 

over the objections of the accused must meet the following tests: the 
party seeking to close the hearing must advance an overriding interest 
that is likely to be prejudiced; the closure must be no broader than neces-
sary to protect that interest; the trial court must consider reasonable 
alternatives to closing the hearing; and it must make findings adequate 
to support the closure. Cf. Press-Enterprise Co. v. Superior Court of 
California, 464 U. S. 501. Pp. 44-47.

2. Under the above tests, the closure of the entire suppression hear-
ing here plainly was unjustified. The State’s proffer was not specific as 

*Together with No. 83-322, Cole et al. v. Georgia, also on certiorari to 
the same court.
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to whose privacy interests might be infringed if the hearing were open to 
the public, what portions of the wiretap tapes might infringe those inter-
ests, and what portion of the evidence consisted of the tapes. As a 
result, the trial court’s findings were broad and general and did not 
purport to justify closure of the entire hearing. And the court did 
not consider alternatives to immediate closure of the hearing. Pp. 48-49.

3. The case is remanded to the state courts to decide what portions, 
if any, of a new suppression hearing may be closed to the public in light 
of conditions at the time of that hearing. A new trial need be held only 
if a new, public suppression hearing results in the suppression of mate-
rial evidence not suppressed at the first trial or in some other material 
change in the positions of the parties. Pp. 49-50.

251 Ga. 124, 303 S. E. 2d 437, reversed and remanded.

Pow el l , J., delivered the opinion for a unanimous Court.

Herbert Shafer argued the cause for petitioners in both 
cases. With him on the briefs were Charles Lister, Charles 
R. Smith, Burt Neubome, and Charles S. Sims.

Mary Beth Westmoreland, Assistant Attorney General of 
Georgia, argued the cause for respondent in both cases. 
With her on the brief were Michael J. Bowers, Attorney 
General, James P. Googe, Jr., Executive Assistant Attorney 
General, Marion 0. Gordon, First Assistant Attorney Gen-
eral, William B. Hill, Jr., Senior Assistant Attorney Gen-
eral, Lewis R. Slaton, and H. Allen Moye A

Justi ce  Powell  delivered the opinion of the Court.
These cases require us to decide the extent to which a 

hearing on a motion to suppress evidence may be closed to 
the public over the objection of the defendant consistently 

^Fred E. Inbau, Wayne W. Schmidt, James P. Manak, David Crump, 
and Daniel B. Hales filed a brief for Americans for Effective Law Enforce-
ment, Inc., et al. as amici curiae urging affirmance.

Briefs of amici curiae were filed for the United States by Solicitor 
General Lee, Assistant Attorney General Trott, Deputy Solicitor General 
Frey, and Alan I. Horowitz; and for the State of Arizona by Robert K. 
Corbin, Attorney General.
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with the Sixth and Fourteenth Amendment right to a public 
trial.

I
Acting under court authorization, Georgia police placed 

wiretaps on a number of phones during the last six months of 
1981. The taps revealed a large lottery operation involved 
in gambling on the volume of stocks and bonds traded on the 
New York Stock Exchange. In early January 1982, law en-
forcement officers simultaneously executed search warrants 
at numerous locations, including the homes of petitioners. 
Petitioners and 35 others were indicted and charged with vi-
olating the Georgia Racketeer Influenced and Corrupt Orga-
nizations (Georgia RICO) Act, Ga. Code Ann. §§ 16-14-1 to 
16-14-15 (1982 and Supp. 1983), and with commercial gam-
bling and communicating gambling information in violation of 
Ga. Code Ann. §§ 16-12-22 and 16-12-28 (1982).

Prior to the separate trial of petitioners and 13 other de-
fendants, petitioners moved to suppress the wiretaps and the 
evidence seized during the searches. They asserted, inter 
alia, that the warrants authorizing the wiretaps were un-
supported by probable cause and based on overly general 
information, that the taps were conducted without adequate 
supervision, and that the resulting searches were indis-
criminate, “exploratory and general.” App. Ila. The State 
moved to close to the public any hearing on the motion to sup-
press. The closure motion stated that in order to validate 
the seizure of evidence derived from the wiretaps the State 
would have to introduce evidence “which [might] involve a 
reasonable expectation of privacy of persons other than” the 
defendants. Id., at 6a.

On June 21, 1982, a jury was empaneled and then excused 
while the court heard the closure and suppression motions. 
The prosecutor argued that the suppression hearing should 
be closed because under the Georgia wiretap statute “[a]ny 
publication” of information obtained under a wiretap warrant 
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that was not “necessary and essential” would cause the in-
formation to be inadmissible as evidence. See Ga. Code 
Ann. § 16-ll-64(b)(8) (1982).1 The prosecutor stated that 
the evidence derived in the wiretaps would “involve” some 
persons who were indicted but were not then on trial, and 
some persons who were not then indicted. He said that if 
published in open court, the evidence “[might] very well be 
tainted.” App. 13a. The trial court agreed. It found that 
insofar as the wiretap evidence related to alleged offenders 
not then on trial, the evidence would be tainted and could not 
be used in future prosecutions. Id., at 14a. Over objec-
tion,2 the court ordered the suppression hearing closed to all 
persons other than witnesses, court personnel, the parties, 
and the lawyers.

The suppression hearing lasted seven days. The parties 
do not dispute that less than 2V2 hours were devoted to play-
ing tapes of intercepted telephone conversations. The inter-
cepted conversations that were played included some persons 
who were not then on trial, but no one who had not been 
named in the indictment; one person who had not been 

1 The statute barring publication is part of a section authorizing wiretaps 
pursuant to warrant. At the time of trial, the statute read:
“Any publication of the information or evidence obtained under a warrant 
issued hereunder other than that necessary and essential to the prepara-
tion of and actual prosecution for the crime specified in the warrant shall be 
an unlawful invasion of privacy under this Chapter, and shall cause such 
evidence and information to be inadmissible in any criminal prosecution.” 
Ga. Code Ann. § 26-3004(k) (1977 and Supp. 1981) (subsequently recodified 
as § 16-ll-64(b)(8)).

2 Counsel for petitioners Waller, Thompson, Eula Burke, and W. B. 
Burke lodged an objection to closing the hearing. Counsel for petitioner 
Cole concurred in the prosecution’s motion to close the suppression hear-
ing. App. 14a, 15a. Respondent argues that Cole is precluded from chal-
lenging the closure. The Georgia Supreme Court appears to have consid-
ered the objections of all the petitioners on their merits. 251 Ga. 124, 
126-127, 303 S. E. 2d 437, 441 (1983). Cole’s claims in this Court are iden-
tical to those of the others. Since the cases must be remanded, we remand 
Cole’s case as well. The state courts may determine on remand whether 
Cole is procedurally barred from seeking relief as a matter of state law.
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indicted was mentioned in the recorded calls. The remain-
der of the hearing concerned such matters as the procedures 
used in obtaining and executing the search warrants and 
wiretap authorizations, the procedures followed in preserv-
ing the tape recordings, and certain allegations of police and 
prosecutorial misconduct.

Agreeing with the State’s concession that 10 boxes of 
documents seized during the searches were “personal, 
no[n]crime related,” Tr. of Suppression Hearing 635, the trial 
court ordered them suppressed, id., at 642; App. 19a. It re-
fused to suppress a comparable amount of other material. 
The case was then tried to the jury in open court. Petition-
ers were acquitted of the charges under the Georgia RICO 
statute, but were convicted of commercial gambling and com-
municating gambling information. Prior to the trial of the 
remaining persons named in the indictment, the transcript of 
the suppression hearing was released to the public.

The Georgia Supreme Court affirmed the convictions. 251 
Ga. 124, 303 S. E. 2d 437 (1983). On the open-trial issue, the 
court ruled that the trial court had properly balanced peti-
tioners’ rights to a public hearing against the privacy rights 
of others under Georgia law and the Sixth Amendment. Id., 
at 126-127, 303 S. E. 2d, at 441. We granted certiorari to 
decide whether the defendant’s Sixth Amendment right to a 
public trial applies to a suppression hearing. 464 U. S. 959 
(1983). We hold that it does, and that the trial court failed to 
give proper weight to Sixth Amendment concerns. Accord-
ingly, we reverse.

II
These cases present three questions: First, does the 

accused’s Sixth Amendment right to a public trial extend to 
a suppression hearing conducted prior to the presentation of 
evidence to the jury? Second, if so, was that right violated 
here? Third, if so, what is the appropriate remedy?3

3 Petitioners advance two Fourth Amendment arguments, both of which 
may be disposed of summarily. First, they assert that a forfeiture section
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A
This Court has not recently considered the extent of the 

accused’s right under the Sixth Amendment to insist upon a 
public trial, and has never considered the extent to which 
that right extends beyond the actual proof at trial. We are 
not, however, without relevant precedents. In several re-
cent cases, the Court found that the press and public have a 
qualified First Amendment right to attend a criminal trial. 
Globe Newspaper Co. v. Superior Court for Norfolk County,

of the Georgia RICO statute that authorizes certain warrantless seizures 
of all property used in or derived from a pattern of racketeering activity 
is facially invalid under the Fourth Amendment. See Ga. Code Ann. 
§ 16-14-7(f) (1982 and Supp. 1983). We find that petitioners have not es-
tablished that they have standing to challenge the statute in the present 
proceeding. It appears that all the evidence that was admitted at trial 
was seized under the authority of the search warrants, not pursuant to the 
statute. The opinion below is not to the contrary. The fact that the 
Georgia Supreme Court found standing does not permit us to avoid the 
responsibility of ensuring that our order will be other than advisory.

Petitioners’ second Fourth Amendment challenge is that police so 
“flagrant[ly] disregard[ed]” the scope of the warrants in conducting the 
seizures at issue here that they turned the warrants into impermissible 
general warrants. Petitioners rely on lower court cases such as United 
States v. Heldt, 215 U. S. App. D. C. 206, 227, 668 F. 2d 1238, 1259 (1981) 
(per curiam), cert, denied sub nom. Hubbard v. United States, 456 U. S. 
926 (1982), and United States v. Rettig, 589 F. 2d 418, 423 (CA9 1978), for 
the proposition that in such circumstances the entire fruits of the search, 
and not just those items as to which there was no probable cause to support 
seizure, must be suppressed. Petitioners do not assert that the officers 
exceeded the scope of the warrant in the places searched. Rather, they 
say only that the police unlawfully seized and took away items unconnected 
to the prosecution. The Georgia Supreme Court found that all items that 
were unlawfully seized were suppressed. In these circumstances, there is 
certainly no requirement that lawfully seized evidence be suppressed as 
well. See, e. g., Andresen n . Maryland, 427 U. S. 463, 482, n. 11 (1976); 
United States v. Offices Known As 50 State Distributing Co., 708 F. 2d 
1371, 1376 (CA9 1983), cert, denied, 465 U. S. 1021 (1984); United States 
v. Tamura, 694 F. 2d 591, 597 (CA9 1982); United States v. Holmes, 452 
F. 2d 249, 259 (CA7 1971).



WALLER v. GEORGIA 45

39 Opinion of the Court

457 U. S. 596 (1982); Richmond Newspapers, Inc. v. Vir-
ginia, 448 U. S. 555 (1980). We also have extended that 
right not only to the trial as such but also to the voir dire 
proceeding in which the jury is selected. Press-Enterprise 
Co. v. Superior Court of California, 464 U. S. 501 (1984). 
Moreover, in an earlier case in this line, Gannett Co. v. 
DePasquale, 443 U. S. 368 (1979), we considered whether 
this right extends to a pretrial suppression hearing. While 
the Court’s opinion did not reach the question, id., at 392, a 
majority of the Justices concluded that the public had a quali-
fied constitutional right to attend such hearings, id., at 397 
(Powell , J., concurring) (basing right on First Amendment); 
id., at 406 (Blackm un , J., joined by Brenn an , Whi te , and 
Mars hall , JJ., dissenting in part) (basing right on Sixth 
Amendment).

In each of these cases the Court has made clear that the 
right to an open trial may give way in certain cases to other 
rights or interests, such as the defendant’s right to a fair trial 
or the government’s interest in inhibiting disclosure of sensi-
tive information. Such circumstances will be rare, however, 
and the balance of interests must be struck with special care. 
We stated the applicable rules in Press-Enterprise:

“The presumption of openness may be overcome only 
by an overriding interest based on findings that closure 
is essential to preserve higher values and is narrowly 
tailored to serve that interest. The interest is to be 
articulated along with findings specific enough that a 
reviewing court can determine whether the closure 
order was properly entered.” 464 U. S., at 510.

Accord, Globe Newspaper Co., supra, at 606-607; Richmond 
Newspapers, supra, at 580-581 (opinion of Burg er , C. J.); 
Gannett, 443 U. S., at 392-393 (semble); id., at 400-401 
(Powell , J., concurring); id., at 440-446 (Blackm un , J., 
dissenting in part).
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As noted, the analysis in these cases has proceeded largely 
under the First Amendment. Nevertheless, there can be lit-
tle doubt that the explicit Sixth Amendment right of the ac-
cused is no less protective of a public trial than the implicit 
First Amendment right of the press and public. The central 
aim of a criminal proceeding must be to try the accused fairly, 
and “[o]ur cases have uniformly recognized the public-trial 
guarantee as one created for the benefit of the defendant.” 
Gannett, 443 U. S., at 380.

“ ‘ “The requirement of a public trial is for the benefit of 
the accused; that the public may see he is fairly dealt 
with and not unjustly condemned, and that the presence 
of interested spectators may keep his triers keenly alive 
to a sense of their responsibility and to the importance of 
their functions . . . Ibid, (quoting In re Oliver, 333 
U. S. 257, 270, n. 25 (1948), in turn quoting 1 T. Cooley, 
Constitutional Limitations 647 (8th ed. 1927)).4

In addition to ensuring that judge and prosecutor carry out 
their duties responsibly, a public trial encourages witnesses 
to come forward and discourages perjury. See In re Oliver, 
supra, at 270, n. 24; Douglas v. Wainwright, 714 F. 2d 1532, 
1541 (CA111983), cert, pending, Nos. 83-817, 83-995; United 
States ex rel. Bennett v. Rundle, 419 F. 2d 599, 606 (CA3 
1969).

These aims and interests are no less pressing in a hearing 
to suppress wrongfully seized evidence. As several of the 
individual opinions in Gannett recognized, suppression hear-
ings often are as important as the trial itself. 443 U. S., at 
397, n. 1 (Powell , J., concurring); id., at 434-436 (Black - 

4Accord, Estes v. Texas, 381 U. S. 532, 588 (1965) (Harlan, J., concur-
ring) (“Essentially, the public-trial guarantee embodies a view of human 
nature, true as a general rule, that judges, lawyers, witnesses, and jurors 
will perform their respective functions more responsibly in an open court 
than in secret proceedings”); In re Oliver, 333 U. S., at 270 (“The knowl-
edge that every criminal trial is subject to contemporaneous review in the 
forum of public opinion is an effective restraint on possible abuse of judicial 
power”).
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mun , J., dissenting in part); see also id., at 397 (Burg er , 
C. J., concurring). In Gannett, as in many cases, the sup-
pression hearing was the only trial, because the defendants 
thereafter pleaded guilty pursuant to a plea bargain.

In addition, a suppression hearing often resembles a bench 
trial: witnesses are sworn and testify, and of course counsel 
argue their positions. The outcome frequently depends on a 
resolution of factual matters. See id., at 434 (Blac kmu n , 
J., dissenting in part). The need for an open proceeding may 
be particularly strong with respect to suppression hearings. 
A challenge to the seizure of evidence frequently attacks the 
conduct of police and prosecutor. As the Court of Appeals 
for the Third Circuit has noted, “[s]trong pressures are natu-
rally at work on the prosecution’s witnesses to justify the 
propriety of their conduct in obtaining” the evidence. Run-
dle, supra, at 605. The public in general also has a strong 
interest in exposing substantial allegations of police mis-
conduct to the salutary effects of public scrutiny.5 In sum, 
we hold that under the Sixth Amendment any closure of a sup-
pression hearing over the objections of the accused must meet 
the tests set out in Press-Enterprise and its predecessors.6

6 To the extent there is an independent public interest in the Sixth 
Amendment public-trial guarantee, see Gannett, 443 U. S., at 383; cf. Globe 
Newspaper, 457 U. S., at 604, it applies with full force to suppression 
hearings. This case is an example. The defendants alleged that police 
conducted general searches and wholesale seizures in over 150 homes, and 
eavesdropped on more than 800 hours of telephone conversations by means 
of effectively unsupervised wiretaps. Cf. id., at 605 (First Amendment 
right of access to criminal trials “ensure[s] that [the] constitutionally pro-
tected ‘discussion of governmental affairs’ is an informed one”).

6 One of the reasons often advanced for closing a trial—avoiding tainting 
of the jury by pretrial publicity, e. g., Press-Enterprise, 464 U. S., at 
510—is largely absent when a defendant makes an informed decision to 
object to the closing of the proceeding. In addition, that rationale is 
further attenuated where, as here, the jurors have been empaneled and 
instructed not to discuss the case or read or view press accounts of the 
matter. Tr. 238-239, 240-241, 293-294.

Petitioners also make a claim to an open trial under the First Amend-
ment. In view of our holding, there is no need to discuss that claim.
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B
Applying these tests to the cases at bar, we find the clo-

sure of the entire suppression hearing plainly was unjusti-
fied. Under Press-Enterprise, the party seeking to close the 
hearing must advance an overriding interest that is likely to 
be prejudiced, the closure must be no broader than necessary 
to protect that interest, the trial court must consider reason-
able alternatives to closing the proceeding, and it must make 
findings adequate to support the closure. In this case, the 
only evidence about which the prosecutor expressed concern 
was the information derived from the wiretaps; he argued 
that unnecessary “publication” would render the taps inad-
missible under the Georgia wiretap statute. App. 13a. The 
Georgia Supreme Court advanced the more general, but es-
sentially identical, interest in protecting the privacy of per-
sons not before the court. 251 Ga., at 126-127, 303 S. E. 2d, 
at 441. Under certain circumstances, these interests may 
well justify closing portions of a suppression hearing to the 
public. See Press-Enterprise, 464 U. S., at 511-512.

Here, however, the State’s proffer was not specific as to 
whose privacy interests might be infringed, how they would 
be infringed, what portions of the tapes might infringe them, 
and what portion of the evidence consisted of the tapes. As 
a result, the trial court’s findings were broad and general, 
and did not purport to justify closure of the entire hearing.7 
The court did not consider alternatives to immediate closure 
of the entire hearing: directing the government to provide 
more detail about its need for closure, in camera if neces-
sary, and closing only those parts of the hearing that jeopar-

7 The court’s only relevant finding was as follows: “If you plan to offer 
evidence, or if you are going to offer evidence that relates not only to those 
defendants not on trial but to other offenders, ... in my judgment insofar 
as they are concerned, it would amount to a publication and it would be 
tainted because of the publication.” App. 14a.
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dized the interests advanced.8 As it turned out, of course, 
the closure was far more extensive than necessary. The 
tapes lasted only 2Vs hours of the 7-day hearing, and few of 
them mentioned or involved parties not then before the court.

C
The question that remains is what relief should be ordered 

to remedy this constitutional violation. Petitioners argue 
that a new trial on the merits should be ordered. The Solici-
tor General, appearing on behalf of the United States as ami-
cus curiae, suggests that at most only a new suppression 
hearing be directed. The parties do not question the consist-
ent view of the lower federal courts that the defendant should 
not be required to prove specific prejudice in order to obtain 
relief for a violation of the public-trial guarantee.9 We agree 

8 The post hoc assertion by the Georgia Supreme Court that the trial 
court balanced petitioners’ right to a public hearing against the privacy 
rights of others cannot satisfy the deficiencies in the trial court’s record. 
The assertion finds little or no support in the record, and is itself too broad 
to meet the Press-Enterprise standard.

9 See, e. g., Douglas v. Wainwright, 714 F. 2d 1532, 1542 (CA11 1983) 
(citing cases), cert, pending, Nos. 83-817, 83-995. See also Levine v. 
United States, 362 U. S. 610, 627, n. (1960) (Brenn an , J., dissenting) 
(“[T]he settled rule of the federal courts [is] that a showing of prejudice is 
not necessary for reversal of a conviction not had in public proceedings”). 
The general view appears to be that of the Court of Appeals for the Third 
Circuit. It noted in an en banc opinion that a requirement that prejudice 
be shown “would in most cases deprive [the defendant] of the [public-trial] 
guarantee, for it would be difficult to envisage a case in which he would 
have evidence available of specific injury.” United States ex rel. Bennett 
v. Rundle, 419 F. 2d 599, 608 (1969). While the benefits of a public trial 
are frequently intangible, difficult to prove, or a matter of chance, the 
Framers plainly thought them nonetheless real. See also State v. Shep-
pard, 182 Conn. 412,418,438 A. 2d 125,128 (1980) (“Because demonstration 
of prejudice in this kind of case is a practical impossibility, prejudice must 
necessarily be implied”); People v. Jones, 47 N. Y. 2d 409,416,391N. E. 2d 
1335, 1340 (1979) (“The harmless error rule is no way to gauge the great, 
though intangible, societal loss that flows” from closing courthouse doors).
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with that view, but we do not think it requires a new trial in 
this case. Rather, the remedy should be appropriate to the 
violation. If, after a new suppression hearing, essentially 
the same evidence is suppressed, a new trial presumably 
would be a windfall for the defendant, and not in the public 
interest. Cf. Goldberg v. United States, 425 U. S. 94, 111 
(1976); Jackson n . Denno, 378 U. S. 368, 394-396 (1964).

In these cases, it seems clear that unless the State substan-
tially alters the evidence it presents to support the searches 
and wiretaps here, significant portions of a new suppression 
hearing must be open to the public. We remand to the state 
courts to decide what portions, if any, may be closed. This 
decision should be made in light of conditions at the time of 
the new hearing, and only interests that still justify closure 
should be considered. A new trial need be held only if a 
new, public suppression hearing results in the suppression of 
material evidence not suppressed at the first trial, or in some 
other material change in the positions of the parties.

The judgments below are reversed, and the cases are re-
manded for further proceedings not inconsistent with this 
opinion.

It is so ordered.
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Under the Medicare program, providers of health care services are reim-
bursed for the reasonable cost of services rendered to Medicare benefi-
ciaries and are required to submit annual cost reports which are audited 
to determine actual costs. The Secretary of Health and Human Serv-
ices (Secretary) may reopen any reimbursement determination within 
a 3-year period and make appropriate adjustments^ Respondent non-
profit corporation (hereafter respondent), pursuant to its contract to pro-
vide home health care services under the Medicare program, received 
reimbursement through a fiscal intermediary, Travelers Insurance Cos. 
(Travelers). Respondent also received a federal grant under the Com-
prehensive Employment and Training Act (CETA), which authorized 
the use of federal funds to provide training and job opportunities for eco-
nomically disadvantaged persons. This made it possible for respondent 
to take on additional personnel and to expand its home health care serv-
ices. A regulation to prevent double reimbursement of providers’ costs 
indicated that grants received by a provider to pay special operating 
costs must be subtracted from the reasonable costs for which the pro-
vider may be reimbursed under the Medicare program. Respondent 
asked Travelers whether the salaries of its CETA-funded employees 
who provided services to Medicare patients were reimbursable as rea-
sonable costs under Medicare, and was orally advised by Travelers’ 
Medicare manager that the CETA funds were “seed money” as defined 
in the Provider Reimbursement Manual to mean “[g]rants designated for 
the development of new health care agencies or for expansion of services 
of established agencies,” and that therefore, even though the CETA em-
ployees’ salaries constituted specific operating costs paid by a federal 
grant, they were reimbursable under the Medicare program. Relying 
on this advice, respondent included costs for which it was receiving 
CETA reimbursement in its cost reports for fiscal years 1975, 1976, and 
1977, and received reimbursement for those sums. Eventually, how-
ever, Travelers, as it should have done previously, referred respondent’s 
inquiry to the Department of Health and Human Services, and was for-
mally advised that the CETA funds were not “seed money” and thus had 
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to be subtracted from respondent’s Medicare reimbursement. Travel-
ers then reopened respondent’s cost reports for the years in question and 
recomputed the reimbursable costs, determining that respondent had 
been overpaid $71,480. When Travelers demanded repayment of this 
amount, respondent filed suit in Federal District Court, but, after it 
had obtained temporary injunctive relief, the parties stipulated that the 
suit would be stayed pending administrative review. Thereafter, while 
rejecting the position that CETA funds were “seed money,” the Pro-
vider Reimbursement Review Board found that the Secretary’s right to 
recoup the 1975 overpayment was barred because Travelers had not 
given respondent a written notice of reopening within the 3-year limita-
tion period, and accordingly reduced the amount in dispute. Respond-
ent then filed another suit in the District Court seeking review of 
this determination. Consolidating the two suits, the court ruled in the 
Secretary’s favor, rejecting respondent’s claim that the Secretary ought 
to be estopped to deny that the CETA funds were “seed money” because 
of the representations of the Secretary’s agent, Travelers. The Court 
of Appeals reversed, holding that the Government may be estopped by 
the “affirmative misconduct” of its agents and that Travelers’ erroneous 
advice, coupled with its failure to refer the question to the Secretary, 
constituted such misconduct.

Held: The Government is not estopped from recovering the funds in ques-
tion from respondent, since respondent has not demonstrated that the 
traditional elements of an estoppel are present with respect to either its 
change in position or its reliance on Travelers’ advice. Pp. 59-66.

(a) The consequences of the Government’s misconduct were not en-
tirely adverse, since respondent did receive an immediate benefit as a 
result of the double reimbursement. Its detriment is the inability to 
retain money that it should never have received in the first place. Thus, 
this is not a case in which respondent has lost any legal right or suffered 
any adverse change in its status. Respondent cannot claim any right to 
expand its services to levels greater than those it would have provided 
had the error never occurred. Curtailment of operation does not justify 
an estoppel when the expansion of respondent’s operation was achieved 
through unlawful access to federal funds. Respondent cannot raise an 
estoppel without proving that it would be significantly worse off than if it 
had never obtained the CETA funds in question. Pp. 61-63.

(b) The regulations governing the cost reimbursement provisions of 
Medicare should and did put respondent on ample notice of the care with 
which its cost reports must be prepared, and the care which would be 
taken to review them within the relevant 3-year period. Yet respond-
ent prepared those reports on the basis of an oral policy judgment by an 
official who, it should have known, was not in the business of making
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policy. That is not the kind of reasonable reliance that would even give 
rise to an estoppel against a private party and therefore cannot estop the 
Government. Pp. 63-66.

698 F. 2d 615, reversed and remanded.

Ste ve ns , J., delivered the opinion of the Court, in which Bren nan , 
Whi te , Mars ha ll , Bla ckm un , Pow el l , and O’Con no r , JJ., joined. 
Rehn quis t , J., filed an opinion concurring in the judgment, in which 
Burge r , C. J., joined, post, p. 66.

Deputy Solicitor General Geller argued the cause for peti-
tioner. With him on the briefs were Solicitor General Lee, 
Assistant Attorney General McGrath, Carolyn F. Corwin, 
William Kanter, and Richard A. Olderman.

Raymond G. Hasley argued the cause for respondents. 
With him on the brief was Brian W. Ashbaugh *

Justic e  Steven s  delivered the opinion of the Court.
Under what is recognized for present purposes as an in-

correct interpretation of rather complex federal regula-
tions, during 1975, 1976, and 1977 respondent received and 
expended $71,480 in federal funds to provide health care 
services to Medicare beneficiaries to which it was not en-
titled. The question presented is whether the Government 
is estopped from recovering those funds because respondent 
relied on the express authorization of a responsible Govern-
ment agent in making the expenditures.

I
Under the Medicare program, Title XVIII of the Social 

Security Act, 79 Stat. 291, as amended, 42 U. S. C. §§ 1395- 
1395vv, providers of health care services are reimbursed for 
the reasonable cost of services rendered to Medicare benefi-
ciaries as determined by the Secretary of Health and Human 
Services (Secretary). § 1395x(v)(l)(A). Providers receive 
interim payments at least monthly covering the cost of serv-

*Jack N. Goodman filed a brief for the National Association for Home 
Care et al. as amici curiae urging affirmance.
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ices they have rendered. § 1395g(a). Congress recog-
nized, however, that these interim payments would not 
always correctly reflect the amount of reimbursable costs, 
and accordingly instructed the Secretary to develop mecha-
nisms for making appropriate retroactive adjustments when 
reimbursement is found to be inadequate or excessive. 
§ 1395x(v)(l)(A)(ii)? Pursuant to this statutory mandate, 
the Secretary requires providers to submit annual cost 
reports which are then audited to determine actual costs. 
42 CFR §§405.454, 405.1803 (1982). The Secretary may 
reopen any reimbursement determination within a 3-year 
period and make appropriate adjustments. § 405.1885.

The Act also permits a provider to elect to receive re-
imbursement through a “fiscal intermediary.” 42 U. S. C. 
§ 1395h; 42 CFR §421.103 (1982). If the intermediary 
the provider has nominated meets the Secretary’s require-
ments, the Secretary then enters into an agreement with the 
intermediary to have it perform those administrative respon-
sibilities she assigns it. §§421.5, 421.110. These duties 
include receipt, disbursement, and accounting for funds 
used in making Medicare payments, auditing the records of 
providers in order to ensure payments have been proper, 
resolving disputes over cost reimbursement, reviewing and 
reconsidering payments to providers, and recovering over-
payments to providers. §§ 421.100(b), (c), (e), (f), 421.120(e). 
The fiscal intermediary must also “serve as a center for, 
and communicate to providers, any information or instruc-
tions furnished to it by the Secretary, and serve as a chan-
nel of communication from providers to the Secretary.” 42 
U. S. C. § 1395h(a)(2)(A).

Respondent Community Health Services of Crawford 
County, Inc. (hereafter respondent), is a nonprofit corpora-
tion. In 1966 it entered into a contract with petitioner’s 
predecessor, the Secretary of Health, Education, and Wel-
fare, to provide home health care services to individuals eligi-

1 Congress also authorized petitioner to adjust interim payments on 
account of previous overpayments or underpayments. § 1395g(a).
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ble for benefits under Part A of the Medicare program, 42 
U. S. C. §§ 1395c to 1395i— 2. Under the contract, respond-
ent received reimbursement through a fiscal intermediary, 
the Travelers Insurance Cos. (Travelers).

In 1973 Congress enacted the Comprehensive Employ-
ment and Training Act (CETA), 87 Stat. 839, codified, as 
amended, at 29 U. S. C. §801 et seq. (1976 ed. and Supp. V), 
and repealed, Pub. L. 97-300, 96 Stat. 1357, authorizing the 
use of federal funds to provide training and job opportunities 
for economically disadvantaged persons. In 1975 respond-
ent began participating in the program, which reimbursed 
it for the salaries and fringe benefits paid to certain of its 
employees. CETA funds made it possible for respondent to 
take on additional personnel and to provide additional home 
health care services.

To prevent what would be in effect double reimbursement 
of providers’ costs, one of the regulations concerning reason-
able costs reimbursable under the Medicare program indi-
cates that grants received by a provider in order to pay spe-
cific operating costs must be subtracted from the reasonable 
costs for which the provider may receive reimbursement.2 

2 “(a) Principle. Unrestricted grants, gifts, and income from endow-
ments should not be deducted from operating costs in computing reimburs-
able cost. Grants, gifts, or endowment income designated by a donor for 
paying specific operating costs should be deducted from the particular 
operating cost or group of costs.

“(b) Definitions—(1) Unrestricted grants, gifts, income from endow-
ment. Unrestricted grants, gifts, and income from endowments are 
funds, cash or otherwise, given to a provider without restriction by the 
donor as to their use.

“(2) Designated or restricted grants, gifts, and income from endow-
ments. Designated or restricted grants, gifts, and income from endow-
ments are funds, cash or otherwise, which must be used only for the spe-
cific purpose designated by the donor. This does not refer to unrestricted 
grants, gifts, or income from endowments which have been restricted for a 
specific purpose by the provider.

“(c) Application. (1) Unrestricted funds, cash or otherwise, are gener-
ally the property of the provider to be used in any manner its management
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After obtaining a CETA grant, respondent’s administrator 
contacted Travelers to ask whether the salaries of its CETA- 
funded employees who provided services to patients eligible 
for Medicare benefits were reimbursable as reasonable costs 
under Medicare. Travelers’ Medicare manager orally ad-
vised respondent that the CETA funds were “seed money” 
within the meaning of § 612.2 of the Provider Reimbursement 
Manual, which is defined as “[g]rants designated for the 
development of new health care agencies or for expansion 
of services of established agencies,”3 and therefore, even 
though the CETA employees’ salaries constituted specific 
operating costs paid by a federal grant, they were reimburs-
able under the Medicare program.

Relying on Travelers’ advice, respondent included costs for 
which it was receiving CETA reimbursement in its cost re-
ports, and received reimbursement for those sums amounting

deems appropriate and should not be deducted from operating costs. It 
would be inequitable to require providers to use the unrestricted funds to 
reduce the payments for care. The use of these funds is generally a means 
of recovering costs which are not otherwise recoverable.

“(2) Donor-restricted funds which are designated for paying certain hos-
pital operating expenses should apply and serve to reduce these costs or 
group of costs and benefit all patients who use services covered by the 
donation. If such costs are not reduced, the provider would secure re-
imbursement for the same expense twice; it would be reimbursed through 
the donor-restricted contributions as well as from patients and third-party 
payers including the title XVIII health insurance program. ” 42 CFR 
§ 405.423 (1982) (emphasis supplied).

8 “Seed Money Grants.—Grants designated for the development of new 
health care agencies or for expansion of services of established agencies are 
generally referred to as ‘seed money’ grants. ‘Seed money’ grants are not 
deducted from costs in computing allowable costs. These grants are usu-
ally made to cover specific operating costs or group[s] of costs for services 
for a stated period of time. During this time, the provider will develop 
sufficient patient caseloads to enable continued self-sustaining operation 
with funds received from Medicare reimbursement as well as from funds 
received from other patients or other third-party payers.” Medicare 
Provider Reimbursement Manual, HIM-15, Pt. I, §612.2 (Aug. 1968), 
reproduced in 1 CCH, Medicare & Medicaid Guide 15461 (1983).
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to $7,694, $32,460, and $31,326 in fiscal 1975, 1976, and 1977, 
respectively.4 On several occasions during this period, re-
spondent requested and received from Travelers oral veri-
fication of the propriety of this treatment.5 With these addi-
tional funds, respondent expanded its annual number of home 
health care visits from approximately 4,000 in 1974 to over 
81,000 in the next three years. Its annual budget increased 
during that period from about $200,000 to about $900,000.

It is undisputed that correct administrative practice re-
quired Travelers to refer respondent’s inquiry to the Depart-
ment of Health and Human Services for a definitive answer. 
However, Travelers did not do this until August 7, 1977, 
when a written request for instructions was finally submitted 
to the Philadelphia office of the Department’s Bureau of 
Health Insurance. Travelers was then formally advised that 
the CETA funds were not “seed money” and therefore had to 
be subtracted from respondent’s Medicare reimbursement. 
On October 7, 1977, Travelers formally notified respondent of 
this determination. Travelers then reopened respondent’s 
cost reports for the preceding three years and recomputed 
respondent’s reimbursable costs, determining that respond-
ent had been overpaid a total of $71,480.

In May 1978 Travelers made a formal demand for repay-
ment of the disputed amount. Respondent filed suit and 
obtained temporary injunctive relief against the Secretary 
and Travelers; in November 1979, the parties entered into a 

4 Presumably because CETA program participants provided services to 
some individuals not eligible for Medicare benefits, the aggregate amount 
of CETA reimbursements was substantially larger than the portion for 
which Medicare reimbursement was claimed. The total amount of re-
imbursement respondent received in CETA funds was $16,555, $53,952, 
and $81,118 in 1975, 1976, and 1977, respectively.

5 From its review of the record the Court of Appeals concluded that re-
spondent had consulted Travelers and was advised that the CETA grants 
qualified as “seed money” on five separate occasions. However, the Dis-
trict Court made no finding as to the number of times that this advice was 
requested and received.
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stipulation providing that the Secretary would postpone any 
attempts at recoupment and that the civil action would be 
stayed pending the outcome of administrative review.

Thereafter, the Secretary’s Provider Reimbursement Re-
view Board (PRRB) conducted a hearing and issued a written 
opinion rejecting the position that CETA funds were “seed 
money.” The PRRB found, however, that the Secretary’s 
right to recoup the 1975 overpayment was barred because 
Travelers had not given respondent a written notice of 
reopening within the 3-year limitations period;6 thus, the 
amount in dispute was reduced to approximately $63,800. 
On April 10, 1980, respondent filed a complaint in the District 
Court seeking review of the administrative determination. 
The District Court consolidated that case with the equitable 
action that had been filed about two years earlier. On cross-
motions for summary judgment, the District Court ruled in 
favor of the Secretary, accepting the PRRB’s view of the 
Secretary’s regulations and rejecting respondent’s claim that 
the Secretary ought to be estopped to deny that the CETA 
grants were “seed money” because of the representations of 
her agent, Travelers. The District Court held that it was 
unreasonable for respondent to believe it could be in effect 
twice reimbursed for a given expense.7

The Court of Appeals reversed, reaching only the estoppel 
question. Community Health Services of Crawford County, 
Inc. v. Califano, 698 F. 2d 615 (CA3 1983). It held that the 
Government may be estopped by the “affirmative miscon-
duct” of its agents and that Travelers’ erroneous advice cou-
pled with its failure to refer the question to the Secretary con-
stituted such misconduct. It rejected as “clearly erroneous”

6 The Board also found that the required written notice for 1976 had not 
been served on respondent, but noted that the Secretary still had time to 
comply with the notice requirement for that year. A timely notice for 
1976 was thereafter served on respondent.

7 The District Court also held that Travelers was not independently liable 
to respondent for its incorrect advice.
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the District Court’s finding that it was unreasonable for re-
spondent to rely on Travelers’ advice, concluding instead that 
respondent acted reasonably because the relevant regulation 
had no clear meaning and respondent had no source other 
than Travelers to which it could turn for advice.

II
Estoppel is an equitable doctrine invoked to avoid injustice 

in particular cases. While a hallmark of the doctrine is its 
flexible application, certain principles are tolerably clear:

“If one person makes a definite misrepresentation of 
fact to another person having reason to believe that the 
other will rely upon it and the other in reasonable re-
liance upon it does an act . . . the first person is not 
entitled

“(b) to regain property or its value that the other 
acquired by the act, if the other in reliance upon the mis-
representation and before discovery of the truth has so 
changed his position that it would be unjust to deprive 
him of that which he thus acquired.” Restatement (Sec-
ond) of Torts §894(1) (1979).8

Thus, the party claiming the estoppel must have relied on its 
adversary’s conduct “in such a manner as to change his posi-
tion for the worse,”9 and that reliance must have been rea-
sonable in that the party claiming the estoppel did not know 
nor should it have known that its adversary’s conduct was 
misleading.10 See Wilber National Bank v. United States, 
294 U. S. 120, 124-125 (1935).

8 See also Restatement (Second) of Agency § 8B (1958).
9 3 J. Pomeroy, Equity Jurisprudence §805, p. 192 (S. Symons ed. 1941); 

see also id., § 812.
10 “The truth concerning these material facts must be unknown to the 

other party claiming the benefit of the estoppel, not only at the time of 
the conduct which amounts to a representation or concealment, but also at 
the time when that conduct is acted upon by him. If, at the time when he 



60 OCTOBER TERM, 1983

Opinion of the Court 467 U. S.

When the Government is unable to enforce the law because 
the conduct of its agents has given rise to an estoppel, the 
interest of the citizenry as a whole in obedience to the rule of 
law is undermined. It is for this reason that it is well settled 
that the Government may not be estopped on the same terms 
as any other litigant.11 Petitioner urges us to expand this 
principle into a flat rule that estoppel may not in any circum-
stances run against the Government. We have left the issue 
open in the past,12 and do so again today. Though the argu-
ments the Government advances for the rule are substantial, 
we are hesitant, when it is unnecessary to decide this case, 
to say that there are no cases in which the public interest in 
ensuring that the Government can enforce the law free from

acted, such party had knowledge of the truth, or had the means by which 
with reasonable diligence he could acquire the knowledge so that it would 
be negligence on his part to remain ignorant by not using those means, he 
cannot claim to have been misled by relying upon the representation or 
concealment.” Id., §810, at 219 (footnote omitted).

11 See, e. g., INS v. Hibi, 414 U. S. 5, 8 (1973) (per curiam); Federal 
Crop Insurance Corp. v. Merrill, 332 U. S. 380, 383 (1947).

12 See INS v. Miranda, 459 U. S. 14, 19 (1982) (per curiam); Schweiker 
v. Hansen, 450 U. S. 785, 788 (1981) (per curiam); Montana n . Kennedy, 
366 U. S. 308, 315 (1961). In fact, at least two of our cases seem to rest on 
the premise that when the Government acts in misleading ways, it may not 
enforce the law if to do so would harm a private party as a result of govern-
mental deception. See United States v. Pennsylvania Industrial Chemi-
cal Corp., 411 U. S. 655, 670-675 (1973) (criminal defendant may assert as 
a defense that the Government led him to believe that its conduct was 
legal); Moser v. United States, 341 U. S. 41 (1951) (applicant cannot be 
deemed to waive right to citizenship on the basis of a form he signed when 
he was misled as to the effect signing would have on his rights). See also 
Kaiser Aetna v. United States, 444 U. S. 164, 178-180 (1979); Santobello v. 
New York, 404 U. S. 257 (1971); Branson y. Wirth, 17 Wall. 32, 42 (1873). 
This principle also underlies the doctrine that an administrative agency 
may not apply a new rule retroactively when to do so would unduly intrude 
upon reasonable reliance interests. See NLRB v. Bell Aerospace Co., 416 
U. S. 267, 295 (1974); Atchison, T.&S.F.R. Co. v. Wichita Bd. of Trade, 
412 U. S. 800, 807-808 (1973) (plurality opinion); SEC v. Chenery Corp., 
332 U. S. 194, 203 (1947).
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estoppel might be outweighed by the countervailing interest 
of citizens in some minimum standard of decency, honor, and 
reliability in their dealings with their Government.13 But 
however heavy the burden might be when an estoppel is 
asserted against the Government, the private party surely 
cannot prevail without at least demonstrating that the tra-
ditional elements of an estoppel are present. We are un-
persuaded that that has been done in this case with respect 
to either respondent’s change in position or its reliance on 
Travelers’ advice.

Ill
To analyze the nature of a private party’s detrimental 

change in position, we must identify the manner in which reli-
ance on the Government’s misconduct has caused the private 
citizen to change his position for the worse. In this case the 
consequences of the Government’s misconduct were not en-
tirely adverse. Respondent did receive an immediate bene-
fit as a result of the double reimbursement. Its detriment is 
the inability to retain money that it should never have re-
ceived in the first place. Thus, this is not a case in which the 
respondent has lost any legal right, either vested or contin-

18 See generally St. Regis Paper Co. v. United States, 368 U. S. 208, 229 
(1961) (Black, J., dissenting) (“Our Government should not by picayunish 
haggling over the scope of its promise, permit one of its arms to do that 
which, by any fair construction, the Government has given its word that no 
arm will do. It is no less good morals and good law that the Government 
should turn square corners in dealing with the people than that the people 
should turn square corners in dealing with their government”); Federal 
Crop Insurance Corp. v. Merrill, 332 U. S., at 387-388 (Jackson, J., dis-
senting) (“It is very well to say that those who deal with the Government 
should turn square corners. But there is no reason why the square cor-
ners should constitute a one-way street”); Brandt v. Hickel, 427 F. 2d 53, 
57 (CA9 1970) (“To say to these appellants, ‘The joke is on you. You 
shouldn’t have trusted us,’ is hardly worthy of our great government”); 
Menges v. Dentler, 33 Pa. 495, 500 (1859) (“Men naturally trust in their 
government, and ought to do so, and they ought not to suffer for it”). See 
also Giglio v. United States, 405 U. S. 150, 154-155 (1972).
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gent, or suffered any adverse change in its status.14 When a 
private party is deprived of something to which it was enti-
tled of right, it has surely suffered a detrimental change in its 
position. Here respondent lost no rights but merely was 
induced to do something which could be corrected at a later 
time.15

There is no doubt that respondent will be adversely af-
fected by the Government’s recoupment of the funds that it 
has already spent. It will surely have to curtail its opera-
tions and may even be forced to seek relief from its debts 
through bankruptcy. However, there is no finding as to the 
extent of the likely curtailment in the volume of services pro-
vided by respondent, much less that respondent will reduce 
its activities below the level that obtained when it was first 
advised that the double reimbursement was proper. Re-
spondent may need an extended period of repayment or other 
modifications in the recoupment process if it is to continue to 
operate, but questions concerning the Government’s method 
of enforcing collection are not before us. The question is 
whether the Government has entirely forfeited its right to 
the money.

A for-profit corporation could hardly base an estoppel 
on the fact that the Government wrongfully allowed it the 
interest-free use of taxpayers’ money for a period of two or 
three years, enabling it to expand its operation.16 No more 
can respondent claim any right to expand its services to lev-
els greater than those it would have provided had the error 
never occurred. Curtailment of operation does not justify an 
estoppel when—by respondent’s own account—the expansion

14 This case is, therefore, plainly distinguishable from Moser v. United 
States, 341 U. S. 41 (1951), in which the petitioner “was led to believe that 
he would not thereby lose his rights to citizenship.” Id., at 46.

15 See Schweiker v. Hansen, 450 U. S., at 789 (per curiam).
16 See United States v. Stewart, 311 U. S. 60, 70 (1940); Sutton v. United 

States, 256 U. S. 575 (1921); Pine River Logging Co. v. United States, 186 
U. S. 279, 291 (1902); Hart v. United States, 95 U. S. 316 (1877). See also 
Automobile Club v. Commissioner, 353 U. S. 180 (1957).
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of its operation was achieved through unlawful access to 
governmental funds. And even if there will be a reduction 
below the service provided by respondent prior to its receipt 
of CETA funds, the record does not foreclose the possibility 
that the aggregate advantages to the community stemming 
from respondent’s use of the money have more than offset the 
actual hardship associated with now being required to restore 
these funds. Respondent cannot raise an estoppel without 
proving that it will be significantly worse off than if it had 
never obtained the CETA funds in question.

IV
Justice Holmes wrote: “Men must turn square corners 

when they deal with the Government.” Rock Island, 
A. & L. R. Co. v. United States, 254 U. S. 141, 143 (1920). 
This observation has its greatest force when a private party 
seeks to spend the Government’s money. Protection of the 
public fisc requires that those who seek public funds act with 
scrupulous regard for the requirements of law; respondent 
could expect no less than to be held to the most demanding 
standards in its quest for public funds. This is consistent 
with the general rule that those who deal with the Govern-
ment are expected to know the law and may not rely on the 
conduct of Government agents contrary to law.17

17 “Whatever the form in which the Government functions, anyone en-
tering into an arrangement with the Government takes the risk of having 
accurately ascertained that he who purports to act for the Government 
stays within the bounds of his authority. The scope of this authority may 
be explicitly defined by Congress or be limited by delegated legislation, 
properly exercised through the rule-making power. And this is so even 
though, as here, the agent himself may have been unaware of the limita-
tions upon his authority.” Federal Crop Insurance Corp. v. Merrill, 332 
U. S., at 384.
See United States v. California, 332 U. S. 19, 39-40 (1947); United States 
v. Stewart, 311 U. S., at 70; United States v. San Francisco, 310 U. S. 16, 
31-32 (1940); Wilber National Bank v. United States, 294 U. S. 120, 
123-124 (1935); Utah v. United States, 284 U. S. 534, 545-546 (1932); 
Jeems Bayou Fishing & Hunting Club v. United States, 260 U. S. 561, 564 
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As a participant in the Medicare program, respondent had 
a duty to familiarize itself with the legal requirements for 
cost reimbursement. Since it also had elected to receive re-
imbursement through Travelers, it also was acquainted with 
the nature of and limitations on the role of a fiscal inter-
mediary. When the question arose concerning respondent’s 
CETA funds, respondent’s own action in consulting Travel-
ers demonstrates the necessity for it to have obtained an 
interpretation of the applicable regulations; respondent indis-
putably knew that this was a doubtful question not clearly 
covered by existing policy statements. The fact that Travel-
ers’ advice was erroneous is, in itself, insufficient to raise an 
estoppel,18 as is the fact that the Secretary had not antici-
pated this problem and made a clear resolution available to 
respondent.19 There is simply no requirement that the Gov-
ernment anticipate every problem that may arise in the ad-
ministration of a complex program such as Medicare; neither 
can it be expected to ensure that every bit of informal advice 
given by its agents in the course of such a program will be 
sufficiently reliable to justify expenditure of sums of money 
as substantial as those spent by respondent.20 Nor was the 
advice given under circumstances that should have induced 
respondent’s reliance. As a recipient of public funds well 
acquainted with the role of a fiscal intermediary, respondent 
knew Travelers only acted as a conduit; it could not resolve 
policy questions. The relevant statute, regulations, and 
Reimbursement Manual, with which respondent should have

(1923); Sutton v. United States, 256 U. S., at 579; Utah Power & Light Co. 
n . United States, 243 U. S. 389, 409 (1917); Pine River Logging Co. v. 
United States, 186 U. S., at 291; Hart v. United States, 95 U. S., at 
318-319; Gibbons v. United States, 8 Wall. 269, 274 (1869); Lee v. Munroe, 
7 Cranch 366 (1813).

18 See Schweiker v. Hansen, 450 U. S., at 789-790 (per curiam); Mon-
tana v. Kennedy, 366 U. S. 308, 314-315 (1961).

19 See INS v. Miranda, 459 U. S. 14 (1982) (per curiam); INS v. Hibi, 
414 U. S. 5 (1973) (per curiam).

20 See generally Schweiker v. Hansen, supra.
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been and was acquainted, made that perfectly clear.21 Yet 
respondent made no attempt to have the question resolved 
by the Secretary; it was satisfied with the policy judgment of 
a mere conduit.22

The appropriateness of respondent’s reliance is further un-
dermined because the advice it received from Travelers was 
oral. It is not merely the possibility of fraud that under-
mines our confidence in the reliability of official action that is 
not confirmed or evidenced by a written instrument. Writ-
ten advice, like a written judicial opinion, requires its author 
to reflect about the nature of the advice that is given to the 
citizen, and subjects that advice to the possibility of review, 
criticism, and reexamination. The necessity for ensuring 
that governmental agents stay within the lawful scope of 
their authority, and that those who seek public funds act with 
scrupulous exactitude, argues strongly for the conclusion 
that an estoppel cannot be erected on the basis of the oral 
advice that underlay respondent’s cost reports. That is 
especially true when a complex program such as Medicare is 
involved, in which the need for written records is manifest.

In sum, the regulations governing the cost reimbursement 
provisions of Medicare should and did put respondent on

21 Under the law of agency, a principal may be bound by the acts of an 
agent only if that agent acted with actual or apparent authority. Restate-
ment (Second) of Agency §§ 145, 159 (1958). Travelers had neither with 
respect to the interpretation of the regulations in question. See also id., 
§ 141, Comment b (principal may be estopped to deny lack of actual or ap-
parent authority only when it negligently leads third parties to believe 
authority exists).

22 The Court of Appeals believed that respondent did all it could have 
done since it was unable to deal with the Secretary directly. However, 
that belief, even if accurate, would not make respondent’s reliance on 
Travelers’ policy judgment any more reasonable. Moreover, given the 
role of Travelers as a conduit for information, it is far from clear that had 
respondent specifically requested that Travelers pass on its question to the 
Department, Travelers would not have been under a duty to do so. Even 
if there were no such duty, there is nothing in the record to indicate that 
Travelers would have been unwilling to honor such a request.
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ample notice of the care with which its cost reports must be 
prepared, and the care which would be taken to review them 
within the relevant 3-year period. Yet respondent prepared 
those reports on the basis of an oral policy judgment by an 
official who, it should have known, was not in the business of 
making policy. That is not the kind of reasonable reliance 
that would even give rise to an estoppel against a private 
party. It therefore cannot estop the Government.

Thus, assuming estoppel can ever be appropriately applied 
against the Government, it cannot be said that the detriment 
respondent faces is so severe or has been imposed in such 
an unfair way that petitioner ought to be estopped from en-
forcing the law in this case. Accordingly, the judgment of 
the Court of Appeals is reversed, and the case is remanded 
to that court for further proceedings consistent with this 
opinion.

It is so ordered.

Justic e Rehnq ui st , with whom The  Chief  Justi ce  
joins, concurring in the judgment.

I entirely agree with the Court that there was no estoppel 
in favor of respondent by reason of the Government’s conduct 
in this case, because even a private party under like circum-
stances would not have been estopped. I write separately 
because I think the Court’s treatment of our decided cases 
in this area gives an inaccurate and misleading impression 
of what those cases have had to say as to the circumstances, 
if any, under which the Government may be estopped to 
enforce the laws.

Sixty-seven years ago, in Utah Power & Light Co. v. 
United States, 243 U. S. 389 (1917), private parties argued 
that they had acquired rights in federal lands, contrary to the 
law, because Government employees had acquiesced in their 
exercise of those rights. In that case the Court laid down 
the general principle governing claims of estoppel on behalf 
of private individuals against the Government:
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“As a general rule, laches or neglect of duty on the part 
of officers of the Government is no defense to a suit by 
it to enforce a public right or protect a public interest. 
[Citations omitted.] And, if it be assumed that the rule 
is subject to exceptions, we find nothing in the cases in 
hand which fairly can be said to take them out of it as 
heretofore understood and applied in this court. A suit 
by the United States to enforce and maintain its policy 
respecting lands which it holds in trust for all the people 
stands upon a different plane in this and some other re-
spects from the ordinary private suit to regain the title 
to real property or to remove a cloud from it. [Citation 
omitted.]” Id., at 409.

Since then we have applied that principle in a case where 
a private party relied on the misrepresentation of a Govern-
ment agency as to the coverage of a crop insurance policy, a 
misrepresentation which the Court agreed would have es-
topped a private insurance carrier. Federal Crop Insurance 
Corp. v. Merrill, 332 U. S. 380, 383-386 (1947). We have 
applied it in a case where a private party relied on a misrep-
resentation by a Government employee as to Social Security 
eligibility, a misrepresentation which resulted in the appli-
cant’s losing 12 months of Social Security benefits. Schwei-
ker v. Hansen, 450 U. S. 785 (1981) (per curiam). And we 
have applied it on at least three occasions to claims of estop-
pel in connection with the enforcement of the immigration 
laws and the denial of citizenship because of the conduct of 
immigration officials. INS v. Miranda, 459 U. S. 14 (1982) 
(per curiam); INS v. Hibi, 414 U. S. 5 (1973) (per curiam); 
Montana v. Kennedy, 366 U. S. 308, 314-315 (1961). In 
none of these cases have we ever held the Government to be 
estopped by the representations or conduct of its agents. In 
INS v. Hibi, supra, at 8, we noted that it is still an open 
question whether, in some future case, “affirmative miscon-
duct” on the part of the Government might be grounds for an 
estoppel. See Montana v. Kennedy, supra, at 314-315.
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I agree with the Court that there is no need to decide in 
this case whether there are circumstances under which the 
Government may be estopped, but I think that the Court’s 
treatment of that question, ante, at 60-61, gives an impres-
sion of hospitality towards claims of estoppel against the 
Government which our decided cases simply do not warrant. 
In footnote 12, ante, at 60, the Court intimates that two of 
our decisions have allowed the Government to be estopped: 
United States v. Pennsylvania Industrial Chemical Corp., 
411 U. S. 655 (1973), and Moser v. United States, 341 U. S. 
41 (1951). But these cases are not traditional equitable es-
toppel cases. Pennsylvania Industrial Chemical Corp, was 
a criminal prosecution, and we held that “to the extent that 
[Government regulations] deprived [the defendant] of fair 
warning as to what conduct the Government intended to 
make criminal, we think there can be no doubt that tradi-
tional notions of fairness inherent in our system of criminal 
justice prevent the Government from proceeding with the 
prosecution.” 411 U. S., at 674. And the Court’s rather 
cryptic opinion in Moser, holding that an alien who declined 
to serve in the Armed Forces was not barred from United 
States citizenship pursuant to a federal statute, expressly re-
jected any doctrine of estoppel, and rested on the absence of 
a knowing and intentional waiver of the right to citizenship. 
341 U. S., at 47.

We do not write on a clean slate in this field, and our cases 
have left open the possibility of estoppel against the Gov-
ernment only in a rather narrow possible range of circum-
stances. Because I think the Court’s opinion, in its efforts to 
phrase new statements of the circumstances under which the 
Government may be estopped, casts doubt on these decided 
cases, I concur only in the judgment.
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HISHON v. KING & SPALDING

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE ELEVENTH CIRCUIT

No. 82-940. Argued October 31, 1983—Decided May 22, 1984

Petitioner, a woman lawyer, was employed in 1972 as an associate with re-
spondent law firm, a general partnership, but her employment was ter-
minated in 1979 after respondent decided not to invite her to become a 
partner. Petitioner filed a charge with the Equal Employment Oppor-
tunity Commission, claiming that respondent had discriminated against 
her on the basis of her sex in violation of Title VII of the Civil Rights Act 
of 1964. After the Commission issued a notice of right to sue, petitioner 
brought this action in Federal District Court under Title VIL Her com-
plaint included allegations that respondent used the possibility of ulti-
mate partnership as a recruiting device to induce her and other young 
lawyers to become associates at the firm; that respondent represented 
that advancement to partnership after five or six years was “a matter of 
course” for associates who received satisfactory evaluations and that as-
sociates would be considered for partnership “on a fair and equal basis”; 
that she relied on these representations when she accepted employment 
with respondent; that respondent’s promise to consider her on a “fair and 
equal basis” created a binding employment contract; and that respondent 
discriminated against her on the basis of her sex when it failed to invite 
her to become a partner. The District Court dismissed the complaint on 
the ground that Title VII was inapplicable to the selection of partners by 
a partnership, and the Court of Appeals affirmed.

Held: Petitioner’s complaint states a claim cognizable under Title VII, and 
she therefore is entitled to her day in court to prove her allegations. 
Pp. 73-79.

(a) Once a contractual employment relationship is established, the 
provisions of Title VII attach, forbidding unlawful discrimination as to 
the “terms, conditions, or privileges of employment,” which clearly in-
clude benefits that are part of the employment contract. If the evidence 
at trial establishes petitioner’s allegation that the parties contracted to 
have her considered for partnership, that promise clearly was a term, 
condition, or privilege of her employment. Independent of the alleged 
contract, Title VII would then bind respondent to consider petitioner for 
partnership as the statute provides, i.e., without regard to her sex. 
Moreover, an employer may provide its employees with benefits that it 
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is under no obligation to furnish by any express or implied contract. 
Such a benefit, though not a contractual right of employment, may qual-
ify as a “privilege” of employment under Title VII that may not be 
granted or withheld in a discriminatory fashion. Pp. 73-76.

(b) Even if respondent is correct in its assertion that a partnership in-
vitation is not itself an offer of employment, Title VII would nonetheless 
apply. The benefit a plaintiff is denied need not be employment to fall 
within Title VIPs protection; it need only be a term, condition, or privi-
lege of employment. It is also of no consequence that employment as an 
associate necessarily ends upon elevation to partnership; a benefit need 
not accrue before a person’s employment is completed to be a term, con-
dition, or privilege of that employment relationship. Nor does the stat-
ute or its legislative history support a per se exemption of partnership 
decisions from scrutiny. And respondent has not shown how application 
of Title VII in this case would infringe its constitutional rights of expres-
sion or association. Moreover, “[i]nvidious private discrimination may 
be characterized as a form of exercising freedom of association protected 
by the First Amendment, but it has never been accorded affirmative 
constitutional protections.” Norwood v. Harrison, 413 U. S. 455, 470. 
Pp. 77-78.

678 F. 2d 1022, reversed and remanded.

Burg er , C. J., delivered the opinion for a unanimous Court. Pow el l , 
J., filed a concurring opinion, post, p. 79.

Emmet J. Bondurant argued the cause and filed a brief for 
petitioner.

Deputy Solicitor General Bator argued the cause for the 
United States as amicus curiae urging reversal. With him 
on the brief for the United States et al. were Solicitor 
General Lee, Assistant Attorney General Reynolds, David 
A. Strauss, Brian K. Landsberg, James W. Clute, and Philip 
B. Sklover.

Charles Morgan, Jr., argued the cause for respondent. 
With him on the brief were J. Richard Cohen, Steven E. 
Vagle, Hamilton Lokey, and Gerald F. Handley *

*Briefs of amici curiae urging reversal were filed for the American 
Association of University Women et al. by Judith I. Avner and Anne E. 
Simon; for the American Civil Liberties Union by Samuel EStreicher,
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Chief  Justi ce  Burger  delivered the opinion of the 
Court.

We granted certiorari to determine whether the District 
Court properly dismissed a Title VII complaint alleging that 
a law partnership discriminated against petitioner, a woman 
lawyer employed as an associate, when it failed to invite her 
to become a partner.

I
A

In 1972 petitioner Elizabeth Anderson Hishon accepted a 
position as an associate with respondent, a large Atlanta law 
firm established as a general partnership. When this suit 
was filed in 1980, the firm had more than 50 partners and em-
ployed approximately 50 attorneys as associates. Up to that 
time, no woman had ever served as a partner at the firm.

Petitioner alleges that the prospect of partnership was an 
important factor in her initial decision to accept employment 
with respondent. She alleges that respondent used the pos-
sibility of ultimate partnership as a recruiting device to 
induce petitioner and other young lawyers to become asso-
ciates at the firm. According to the complaint, respondent 
represented that advancement to partnership after five or six

Burt Neubome, Isabelle Katz Pinzler, E. Richard Larson, Charles S. 
Sims, and Mary L. Heen; for the Anti-Defamation League of B’nai B’rith 
et al. by Justin J. Finger, Meyer Eisenberg, Jeffrey P. Sinensky, Leslie 
K. Shedlin, and Nathan Z. Dershowitz; for California Women Lawyers by 
Elizabeth S. Salveson; for the Dallas Association of Black Women Attor-
neys et al. by Neil H. Cogan; for the NAACP Legal Defense and Educa-
tional Fund, Inc., by Jack Greenberg, Charles S. Ralston, Gail J. Wright, 
and Elizabeth Bartholet; for the Women’s Bar Association of Illinois et al. 
by Paddy Harris McNamara, Susan N. Sekuler, and Jacqueline S. 
Lustig; for the Women’s Bar Association of Massachusetts by Leah 
Sprague Crothers; and for Robert Abrams et al. by Paulette M. Caldwell, 
Lawrence S. Robbins, and Barbara S. Schulman.

Joseph D. Alviani filed a brief for the New England Legal Foundation as 
amicus curiae urging affirmance.
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years was “a matter of course” for associates “who receive [d] 
satisfactory evaluations” and that associates were promoted 
to partnership “on a fair and equal basis.” Petitioner alleges 
that she relied on these representations when she accepted 
employment with respondent. The complaint further al-
leges that respondent’s promise to consider her on a “fair and 
equal basis” created a binding employment contract.

In May 1978 the partnership considered and rejected 
Hishon for admission to the partnership; one year later, the 
partners again declined to invite her to become a partner.1 
Once an associate is passed over for partnership at respond-
ent’s firm, the associate is notified to begin seeking employ-
ment elsewhere. Petitioner’s employment as an associate 
terminated on December 31, 1979.

B
Hishon filed a charge with the Equal Employment Oppor-

tunity Commission on November 19, 1979, claiming that re-
spondent had discriminated against her on the basis of her 
sex in violation of Title VII of the Civil Rights Act of 1964, 78 
Stat. 241, as amended, 42 U. S. C. §2000e et seq. Ten days 
later the Commission issued a notice of right to sue, and on 
February 27, 1980, Hishon brought this action in the United 
States District Court for the Northern District of Georgia. 
She sought declaratory and injunctive relief, backpay, and 
compensatory damages “in lieu of reinstatement and promo-
tion to partnership.” This, of course, negates any claim for 
specific performance of the contract alleged.

The District Court dismissed the complaint on the ground 
that Title VII was inapplicable to the selection of partners 

1 The parties dispute whether the partnership actually reconsidered the 
1978 decision at the 1979 meeting. Respondent claims it voted not to re-
consider the question and that Hishon therefore was required to file her 
claim with the Equal Employment Opportunity Commission within 180 
days of the May 1978 meeting, not the meeting one year later, see 42 
U. S. C. § 2000e-5(e). The District Court’s disposition of the case made it 
unnecessary to decide that question, and we do not reach it.
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by a partnership.2 24 FEP Cases 1303 (1980). A divided 
panel of the United States Court of Appeals for the Eleventh 
Circuit affirmed. 678 F. 2d 1022 (1982). We granted certio-
rari, 459 U. S. 1169 (1983), and we reverse.

II
At this stage of the litigation, we must accept petitioner’s 

allegations as true. A court may dismiss a complaint only if 
it is clear that no relief could be granted under any set of 
facts that could be proved consistent with the allegations. 
Conley v. Gibson, 355 U. S. 41, 45-46 (1957). The issue be-
fore us is whether petitioner’s allegations state a claim under 
Title VII, the relevant portion of which provides as follows:

“(a) It shall be an unlawful employment practice for an 
employer—

“(1) to fail or refuse to hire or to discharge any indi-
vidual, or otherwise to discriminate against any individ-
ual with respect to his compensation, terms, conditions, 
or privileges of employment, because of such individ-
ual’s race, color, religion, sex, or national origin.” 42 
U. S. C. §2000e-2(a) (emphasis added).

A
Petitioner alleges that respondent is an “employer” to 

whom Title VII is addressed.3 She then asserts that consid-

2 The District Court dismissed under Federal Rule of Civil Procedure 
12(b)(1) on the ground that it lacked subject-matter jurisdiction over peti-
tioner’s claim. Although limited discovery previously had taken place con-
cerning the manner in which respondent was organized, the court did not 
find any “jurisdictional facts” in dispute. See Thomson v. Gaskill, 315 
U. S. 442, 446 (1942). Its reasoning makes clear that it dismissed petition-
er’s complaint on the ground that her allegations did not state a claim cog-
nizable under Title VIL Our disposition makes it unnecessary to consider 
the wisdom of the District Court’s invocation of Rule 12(b)(1), as opposed 
to Rule 12(b)(6).

3 The statute defines an “employer” as a “person engaged in an industry 
affecting commerce who has fifteen or more employees for each working 
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eration for partnership was one of the “terms, conditions, or 
privileges of employment” as an associate with respondent.4 
See § 2000e-2(a)(l). If this is correct, respondent could not 
base an adverse partnership decision on “race, color, religion, 
sex, or national origin.”

Once a contractual relationship of employment is estab-
lished, the provisions of Title VII attach and govern certain 
aspects of that relationship.5 In the context of Title VII, the 
contract of employment may be written or oral, formal or 
informal; an informal contract of employment may arise by 
the simple act of handing a job applicant a shovel and provid-
ing a workplace. The contractual relationship of employ-
ment triggers the provision of Title VII governing “terms, 
conditions, or privileges of employment.” Title VII in turn 
forbids discrimination on the basis of “race, color, religion, 
sex, or national origin.”

Because the underlying employment relationship is con-
tractual, it follows that the “terms, conditions, or privileges 
of employment” clearly include benefits that are part of an 
employment contract. Here, petitioner in essence alleges 
that respondent made a contract to consider her for partner-
ship.6 Indeed, this promise was allegedly a key contractual 

day in each of twenty or more calendar weeks in the current or preceding 
calendar year,” § 2000e(b), and a “person” is explicitly defined to include 
“partnerships,” §2000e(a). The complaint alleges that respondent’s part-
nership satisfies these requirements. App. 6.

4 Petitioner has raised other theories of Title VII liability which, in light 
of our disposition, need not be addressed.

5 Title VII also may be relevant in the absence of an existing employ-
ment relationship, as when an employer refuses to hire someone. See 
§ 2000e-2(a)(l). However, discrimination in that circumstance does not 
concern the “terms, conditions, or privileges of employment,” which is the 
focus of the present case.

6 Petitioner alleges not only that respondent promised to consider her for 
partnership, but also that it promised to consider her on a “fair and equal 
basis.” This latter promise is not necessary to petitioner’s Title VII claim. 
Even if the employment contract did not afford a basis for an implied condi-
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provision which induced her to accept employment. If the 
evidence at trial establishes that the parties contracted to 
have petitioner considered for partnership, that promise 
clearly was a term, condition, or privilege of her employ-
ment. Title VII would then bind respondent to consider pe-
titioner for partnership as the statute provides, i. e., without 
regard to petitioner’s sex. The contract she alleges would 
lead to the same result.

Petitioner’s claim that a contract was made, however, is 
not the only allegation that would qualify respondent’s con-
sideration of petitioner for partnership as a term, condition, 
or privilege of employment. An employer may provide its 
employees with many benefits that it is under no obligation to 
furnish by any express or implied contract. Such a benefit, 
though not a contractual right of employment, may qualify as 
a “privileg[e]” of employment under Title VII. A benefit 
that is part and parcel of the employment relationship may 
not be doled out in a discriminatory fashion, even if the 
employer would be free under the employment contract sim-
ply not to provide the benefit at all. Those benefits that 
comprise the “incidents of employment,” S. Rep. No. 867, 
88th Cong., 2d Sess., 11 (1964),7 or that form “an aspect 
of the relationship between the employer and employees,” 
Chemical & Alkali Workers v. Pittsburgh Plate Glass Co., 

tion that the ultimate decision would be fairly made on the merits, Title 
VII itself would impose such a requirement. If the promised consider-
ation for partnership is a term, condition, or privilege of employment, then 
the partnership decision must be without regard to “race, color, religion, 
sex, or national origin.”

7 Senate Report No. 867 concerned S. 1937, which the Senate postponed 
indefinitely after it amended a House version of what ultimately became 
the Civil Rights Act of 1964. See 110 Cong. Rec. 14602 (1964). The Re-
port is relevant here because S. 1937 contained language similar to that 
ultimately found in the Civil Rights Act. It guaranteed “equal employ-
ment opportunity,” which was defined to “include all the compensation, 
terms, conditions, and privileges of employment.” S. Rep. No. 867, 88th 
Cong., 2d Sess., 24 (1964).
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404 U. S. 157, 178 (1971),8 may not be afforded in a manner 
contrary to Title VIL

Several allegations in petitioner’s complaint would support 
the conclusion that the opportunity to become a partner was 
part and parcel of an associate’s status as an employee at re-
spondent’s firm, independent of any allegation that such an 
opportunity was included in associates’ employment con-
tracts. Petitioner alleges that respondent’s associates could 
regularly expect to be considered for partnership at the end 
of their “apprenticeships,” and it appears that lawyers out-
side the firm were not routinely so considered.9 Thus, the 
benefit of partnership consideration was allegedly linked di-
rectly with an associate’s status as an employee, and this 
linkage was far more than coincidental: petitioner alleges that 
respondent explicitly used the prospect of ultimate partner-
ship to induce young lawyers to join the firm. Indeed, the 
importance of the partnership decision to a lawyer’s status as 
an associate is underscored by the allegation that associates’ 
employment is terminated if they are not elected to become 
partners. These allegations, if proved at trial, would suffice 
to show that partnership consideration was a term, condition, 
or privilege of an associate’s employment at respondent’s 
firm, and accordingly that partnership consideration must be 
without regard to sex.

8 Chemical & Alkali Workers pertains to §8(d) of the National Labor 
Relations Act (NLRA), which describes the obligation of employers and 
unions to meet and confer regarding “wages, hours, and other terms and 
conditions of employment.” 61 Stat. 142, as amended, 29 U. S. C. 
§ 158(d). The meaning of this analogous language sheds light on the Title 
VII provision at issue here. We have drawn analogies to the NLRA in 
other Title VII contexts, see Franks y. Bowman Transportation Co., 424 
U. S. 747, 768-770 (1976), and have noted that certain sections of Title VII 
were expressly patterned after the NLRA, see Albemarle Paper Co. v. 
Moody, 422 U. S. 405, 419 (1975).

9 Respondent’s own submissions indicate that most of respondent’s part-
ners in fact were selected from the ranks of associates who had spent their 
entire prepartnership legal careers (excluding judicial clerkships) with the 
firm. See App. 45.
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B
Respondent contends that advancement to partnership 

may never qualify as a term, condition, or privilege of em-
ployment for purposes of Title VIL First, respondent as-
serts that elevation to partnership entails a change in status 
from an “employee” to an “employer.” However, even if re-
spondent is correct that a partnership invitation is not itself 
an offer of employment, Title VII would nonetheless apply 
and preclude discrimination on the basis of sex. The benefit 
a plaintiff is denied need not be employment to fall within 
Title Vil’s protection; it need only be a term, condition, or 
privilege of employment. It is also of no consequence that 
employment as an associate necessarily ends when an associ-
ate becomes a partner. A benefit need not accrue before a 
person’s employment is completed to be a term, condition, or 
privilege of that employment relationship. Pension benefits, 
for example, qualify as terms, conditions, or privileges of em-
ployment even though they are received only after employ-
ment terminates. Arizona Governing Committee for Tax 
Deferred Annuity & Deferred Compensation Plans v. Nor-
ris, 463 U. S. 1073, 1079 (1983) (opinion of Mars hall , J.). 
Accordingly, nothing in the change in status that advance-
ment to partnership might entail means that partnership 
consideration falls outside the terms of the statute. See 
Lucido v. Cravath, Swaine & Moore, 425 F. Supp. 123, 128- 
129 (SDNY 1977).

Second, respondent argues that Title VII categorically 
exempts partnership decisions from scrutiny. However, re-
spondent points to nothing in the statute or the legislative 
history that would support such a per se exemption.10 When 

10 The only legislative history respondent offers to support its position is 
Senator Cotton’s defense of an unsuccessful amendment to limit Title VII 
to businesses with 100 or more employees. In this connection the Senator 
stated:
“[W]hen a small businessman who employs 30 or 25 or 26 persons selects an 
employee, he comes very close to selecting a partner; and when a business-
man selects a partner, he comes dangerously close to the situation he faces 
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Congress wanted to grant an employer complete immunity, it 
expressly did so.11

Third, respondent argues that application of Title VII in 
this case would infringe constitutional rights of expression or 
association. Although we have recognized that the activities 
of lawyers may make a “distinctive contribution ... to the 
ideas and beliefs of our society,” NAACP v. Button, 371 
U. S. 415, 431 (1963), respondent has not shown how its 
ability to fulfill such a function would be inhibited by a re-
quirement that it consider petitioner for partnership on her 
merits. Moreover, as we have held in another context, “[i]n- 
vidious private discrimination may be characterized as a form 
of exercising freedom of association protected by the First 
Amendment, but it has never been accorded affirmative con-
stitutional protections.” Norwood v. Harrison, 413 U. S. 
455, 470 (1973). There is no constitutional right, for exam-
ple, to discriminate in the selection of who may attend a pri-
vate school or join a labor union. Runyon v. McCrary, 427 
U. S. 160 (1976); Railway Mail Assn. v. Corsi, 326 U. S. 88, 
93-94 (1945).

Ill
We conclude that petitioner’s complaint states a claim cog-

nizable under Title VII. Petitioner therefore is entitled to 

when he selects a wife.” 110 Cong. Rec. 13085 (1964); accord, 118 Cong. 
Rec. 1524, 2391 (1972).

Because Senator Cotton’s amendment failed, it is unclear to what extent 
Congress shared his concerns about selecting partners. In any event, his 
views hardly conflict with our narrow holding today: that in appropriate 
circumstances partnership consideration may qualify as a term, condition, 
or privilege of a person’s employment with an employer large enough to be 
covered by Title VIL

11 For example, Congress expressly exempted Indian tribes and certain 
agencies of the District of Columbia, 42 U. S. C. § 2000e(b)(l), small busi-
nesses and bona fide private membership clubs, § 2000e(b)(2), and certain 
employees of religious organizations, §2000e-l. Congress initially ex-
empted certain employees of educational institutions, § 702, 78 Stat. 255, 
but later revoked that exemption, Equal Employment Opportunity Act of 
1972, § 3, 86 Stat. 103.
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her day in court to prove her allegations. The judgment of 
the Court of Appeals is reversed, and the case is remanded 
for further proceedings consistent with this opinion.

It is so ordered.

Justic e  Powell , concurring.
I join the Court’s opinion holding that petitioner’s com-

plaint alleges a violation of Title VII and that the motion 
to dismiss should not have been granted. Petitioner’s com-
plaint avers that the law firm violated its promise that she 
would be considered for partnership on a “fair and equal 
basis” within the time span that associates generally are 
so considered.1 Petitioner is entitled to the opportunity 
to prove these averments.

I write to make clear my understanding that the Court’s 
opinion should not be read as extending Title VII to the man-
agement of a law firm by its partners. The reasoning of the 
Court’s opinion does not require that the relationship among 
partners be characterized as an “employment” relationship to 
which Title VII would apply. The relationship among law 
partners differs markedly from that between employer and 
employee—including that between the partnership and its 
associates.2 The judgmental and sensitive decisions that 
must be made among the partners embrace a wide range of 
subjects.3 The essence of the law partnership is the common 

1 Law firms normally require a period of associateship as a prerequisite 
to being eligible to “make” partner. This need not be an inflexible period, 
as firms may vary from the norm and admit to partnership earlier than, or 
subsequent to, the customary period of service. Also, as the complaint 
recognizes, many firms make annual evaluations of the performances of 
associates, and usually are free to terminate employment on the basis of 
these evaluations.

2 Of course, an employer may not evade the strictures of Title VII simply 
by labeling its employees as “partners.” Law partnerships usually have 
many of the characteristics that I describe generally here.

3 These decisions concern such matters as participation in profits and 
other types of compensation; work assignments; approval of commitments 
in bar association, civic, or political activities; questions of billing; accept-
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conduct of a shared enterprise. The relationship among law 
partners contemplates that decisions important to the part-
nership normally will be made by common agreement, see, 
e. g., Memorandum of Agreement, King & Spalding, App. 
153-164 (respondent’s partnership agreement), or consent 
among the partners.

Respondent contends that for these reasons application of 
Title VII to the decision whether to admit petitioner to the 
firm implicates the constitutional right to association. But 
here it is alleged that respondent as an employer is obligated 
by contract to consider petitioner for partnership on equal 
terms without regard to sex. I agree that enforcement of 
this obligation, voluntarily assumed, would impair no right of 
association.4

ance of new clients; questions of conflicts of interest; retirement programs; 
and expansion policies. Such decisions may affect each partner of the 
firm. Divisions of partnership profits, unlike shareholders’ rights to divi-
dends, involve judgments as to each partner’s contribution to the reputa-
tion and success of the firm. This is true whether the partner’s participa-
tion in profits is measured in terms of points or percentages, combinations 
of salaries and points, salaries and bonuses, and possibly in other ways.

4 The Court’s opinion properly reminds us that “invidious private dis-
crimination . . . has never been accorded affirmative constitutional protec-
tions.” Ante, at 78. This is not to say, however, that enforcement of laws 
that ban discrimination will always be without cost to other values, includ-
ing constitutional rights. Such laws may impede the exercise of personal 
judgment in choosing one’s associates or colleagues. See generally Fallon, 
To Each According to His Ability, From None According to His Race: The 
Concept of Merit in the Law of Antidiscrimination, 60 Boston Univ. L. 
Rev. 815, 844-860 (1980). Impediments to the exercise of one’s right to 
choose one’s associates can violate the right of association protected by the 
First and Fourteenth Amendments. Cf. NAACP v. Button, 371 U. S. 
415 (1963); NAACP v. Alabama ex rel. Patterson, 357 U. S. 449 (1958).

With respect to laws that prevent discrimination, much depends upon 
the standards by which the courts examine private decisions that are an 
exercise of the right of association. For example, the Courts of Appeals 
generally have acknowledged that respect for academic freedom requires 
some deference to the judgment of schools and universities as to the quali-
fications of professors, particularly those considered for tenured positions. 
Lieberman v. Gant, 630 F. 2d 60, 67-68 (CA2 1980); Kunda v. Muhlenberg 
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In admission decisions made by law firms, it is now widely 
recognized—as it should be—that in fact neither race nor sex 
is relevant. The qualities of mind, capacity to reason logi-
cally, ability to work under pressure, leadership, and the like 
are unrelated to race or sex. This is demonstrated by the 
success of women and minorities in law schools, in the prac-
tice of law, on the bench, and in positions of community, 
state, and national leadership. Law firms—and, of course, 
society—are the better for these changes.

College, 621 F. 2d 532, 547-548 (CA3 1980). Cf. University of California 
Regents v. Bakke, 438 U. S. 265, 311-315 (1978) (opinion of Just ice  
Powel l ). The present case, before us on a motion to dismiss for lack of 
subject-matter jurisdiction, does not present such an issue.
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SOUTH-CENTRAL TIMBER DEVELOPMENT, INC. v. 
WUNNICKE, COMMISSIONER, DEPARTMENT OF 

NATURAL RESOURCES OF ALASKA, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 82-1608. Argued February 29, 1984—Decided May 22, 1984

Pursuant to an Alaska statute, the Alaska Department of Natural Re-
sources published a notice that it would sell certain timber from state 
lands under a contract requiring “primary manufacture” (partial process-
ing) of the timber within Alaska before the successful bidder could ship it 
outside of the State. Petitioner, an Alaska corporation engaged in the 
business of purchasing timber and shipping the logs into foreign com-
merce, does not operate a mill in Alaska and customarily sells unpro-
cessed logs. When it learned that the primary-manufacture require-
ment was to be imposed on the sale of state-owned timber involved here, 
petitioner filed an action in Federal District Court seeking an injunction 
on the ground that the requirement violated the negative implications of 
the Commerce Clause under which States may not enact laws imposing 
substantial burdens on interstate and foreign commerce unless author-
ized by Congress. The District Court agreed and issued an injunction, 
but the Court of Appeals reversed. That court found it unnecessary 
to reach the question whether, standing alone, the requirement would 
violate the Commerce Clause, because it found implicit congressional 
authorization in the federal policy of imposing a primary-manufacture 
requirement on timber taken from federal land in Alaska.

Held: The judgment is reversed, and the case is remanded.
693 F. 2d 890, reversed and remanded.

Just ice  Whit e delivered the opinion of the Court with respect to 
Parts I and II, concluding that the Court of Appeals erred in holding that 
Congress has authorized Alaska’s primary-manufacture requirement. 
Although there is a clearly delineated federal policy, endorsed by Con-
gress, imposing primary-manufacture requirements as to timber taken 
from federal lands in Alaska for export from the United States or for 
shipment to other States, in order for a state regulation to be removed 
from the reach of the dormant Commerce Clause as being authorized 
by Congress, congressional intent must be unmistakably clear. The 
requirement that Congress affirmatively contemplate otherwise invalid 
state legislation is mandated by the policies underlying dormant Com-



SOUTH-CENTRAL TIMBER DEV. v. WUNNICKE 83

82 Opinion of the Court

merce Clause doctrine. The fact that Alaska’s policy appears to be con-
sistent with federal policy—or even that state policy furthers the goals 
that Congress had in mind—is an insufficient indicium of congressional 
intent. Congress acted only with respect to federal lands; it cannot be 
inferred from that fact that it intended to authorize a similar policy with 
respect to state lands. Pp. 87-93.

Whit e , J., announced the judgment of the Court and delivered the opin-
ion of the Court with respect to Parts I and II, in which Burg er , C. J., 
and Brenna n , Black mun , Powe ll , and Steve ns , JJ., joined, and an 
opinion with respect to Parts III and IV, in which Brenn an , Blackmu n , 
and Stev ens , JJ., joined. Brenn an , J., filed a concurring opinion, post, 
p. 101. Pow el l , J., filed an opinion concurring in part and concurring in 
the judgment, in which Burg er , C. J., joined, post, p. 101. Rehn quis t , 
J., filed a dissenting opinion, in which O’Con no r , J., joined, post, p. 101. 
Mars ha ll , J., took no part in the decision of the case.

LeRoy E. DeVeaux argued the cause for petitioner. With 
him on the briefs were Richard L. Crabtree, Donald I. 
Baker, Karen L. Grimm, and Erwin N. Griswold.

Kathryn A. Oberly argued the cause for the United States 
as amicus curiae in support of petitioner. With her on the 
brief were Solicitor General Lee, Assistant Attorney General 
Habicht, Deputy Solicitor General Claiborne, and Dirk D. 
Snel.

Ronald W. Lorensen, Deputy Attorney General of Alaska, 
argued the cause for respondents. On the brief were Nor-
man C. Gorsuch, Attorney General, and Michael J. Frank 
and Michele D. Brown, Assistant Attorneys General.*

Justi ce  White  announced the judgment of the Court and 
delivered the opinion of the Court with respect to Parts I and 
II, and an opinion with respect to Parts III and IV, in which 
Justi ce  Brenn an , Justi ce  Blackm un , and Just ice  
Stevens  joined.

*James H. Clarke filed a brief for the Pacific Rim Trade Association 
et al. as amici curiae urging reversal.

C. Dean Little filed a brief for Northwest Independent Forest Manufac-
turers et al. as amici curiae urging affirmance.
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We granted certiorari in this case to review a decision of 
the Court of Appeals for the Ninth Circuit that held that 
Alaska’s requirement that timber taken from state lands be 
processed within the State prior to export was “implicitly 
authorized” by Congress and therefore does not violate the 
Commerce Clause. 464 U. S. 890 (1983). We hold that it 
was not authorized and reverse the judgment of the Court of 
Appeals.

I
In September 1980, the Alaska Department of Natural Re-

sources published a notice that it would sell approximately 49 
million board-feet of timber in the area of Icy Cape, Alaska, 
on October 23, 1980. The notice of sale, the prospectus, and 
the proposed contract for the sale all provided, pursuant to 11 
Alaska Admin. Code §76.130 (1974), that “[p]rimary manu-
facture within the State of Alaska will be required as a 
special provision of the contract.”1 App. 35a. Under the 
primary-manufacture requirement, the successful bidder 
must partially process the timber prior to shipping it outside 
of the State.2 The requirement is imposed by contract and

1 The proposed contract, which the successful bidder on the timber sale 
would have been required to sign, provided:

“Section 68. Primary Manufacture. Timber cut under this contract 
shall not be transported for primary manufacture outside the State of 
Alaska without written approval of the State.

“Primary Manufacture is defined under 11 AAC 76.130 and the Gover-
nor’s policy statement of May 1974.”

211 Alaska Admin. Code §76.130 (1974) (repealed 1982), which author-
ized the contractual provision in question, provided:

“PRIMARY MANUFACTURE
“(a) The director may require that primary manufacture of logs, cordwood, 
bolts or other similar products be accomplished within the State of Alaska. 
“(b) The term primary manufacture means manufacture which is first in 
order of time or development. When used in relation to sawmilling, it 
means

“(1) the breakdown process wherein logs have been reduced in size by a 
headsaw or gang saw to the extent that the residual cants, slabs, or planks 
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does not limit the export of unprocessed timber not owned 
by the State. The stated purpose of the requirement is to 
“protect existing industries, provide for the establishment of 
new industries, derive revenue from all timber resources, 
and manage the State’s forests on a sustained yield basis.” 
Governor’s Policy Statement, App. 28a. When it imposes 
the requirement, the State charges a significantly lower price 
for the timber than it otherwise would. Brief for Respond-
ents 6-7.

The major method of complying with the primary-manufac-
ture requirement is to convert the logs into cants, which are 
logs slabbed on at least one side. In order to satisfy the 
Alaska requirement, cants must be either sawed to a maxi-
mum thickness of 12 inches or squared on four sides along 
their entire length.3

Petitioner, South-Central Timber Development, Inc., is an 
Alaska corporation engaged in the business of purchasing 
standing timber, logging the timber, and shipping the logs 
into foreign commerce, almost exclusively to Japan.4 It 

can be processed by resaw equipment of the type customarily used in log 
processing plants; or

“(2) manufacture of a product for use without further processing, such 
as structural timbers (subject to a firm showing of an order or orders for 
this form of product).
“(c) Primary manufacture, when used in reference to pulp ventures, means 
the breakdown process to a point where the wood fibers have been sepa-
rated. Chips made from timber processing wastes shall be considered to 
have received primary manufacture. With respect to veneer or plywood 
production, it means the production of green veneer. Poles and piling, 
whether treated or untreated, when manufactured to American National 
Institute Standards specifications are considered to have received primary 
manufacture.”

The local-processing requirement is now authorized by Alaska Admin. 
Code §§ 71.230, 71.910 (1982).

3 Current regulations require that the cants be no thicker than 83A inches 
unless slabs are taken from all four sides. 11 Alaska Admin. Code § 71.910 
(1982).

4 Apparently, there is virtually no interstate market in Alaska timber 
because of the high shipping costs associated with shipment between
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does not operate a mill in Alaska and customarily sells unpro-
cessed logs. When it learned that the primary-manufacture 
requirement was to be imposed on the Icy Cape sale, it 
brought an action in Federal District Court seeking an in-
junction, arguing that the requirement violated the negative 
implications of the Commerce Clause.6 The District Court

American ports. Consequently, over 90% of Alaska timber is exported to 
Japan. Brief for Petitioner 14, n. 14.

5 Although it would appear at first blush that it would be economically 
more efficient to have the primary processing take place within Alaska, 
that is apparently not the case. Material appearing in the record suggests 
that the slabs removed from the log in the process of making cants are 
often quite valuable, but apparently cannot be used and are burned. 
Record, Exh. 11, p. 63. It appears that because of the wasted wood, cants 
are actually worth less than the unprocessed logs. An affidavit of a vice 
president of South-Central states in part:

“5. It is also my observation that within Alaska there is absolutely no 
market for domestic resawing of ‘cant’ or ‘square’ manufactured to State of 
Alaska specifications. In other words, a cant or square manufactured in 
Alaska would be virtually unsaleable within local Alaska sawmill markets. 
The reasons are:

“A. Any sawmill would prefer round logs for its sawmill operations and 
the small volume of round logs required would be readily available locally.

“B. Round logs are preferable because they can be stored in the water 
and moved in the water, whereas cants must be transported on land.

“C. Once a log is placed on the sawmill carriage and the costs of getting 
it there have been incurred, it produces more lumber for the costs involved 
than does a cant.

“D. Also the round log is much less subject to deterioration from 
weather and outside conditions.

“6. South-Central had experience with attempting to make a sale of 
cants inside the State of Alaska. We had some cants at Jakalof Bay which 
were manufactured to State specifications, but which were not loaded 
aboard ships during that season. We attempted to market those cants to 
a sawmill in Anchorage, but found that just costs of transporting the cants 
from Jakalof Bay to Anchorage exceeded the highest possible sales price of 
the cants. Accordingly no sale was made.

“7. Based on the above statements and my observations of the Alaska 
timber industry, it is my firm conclusion that a cant or a square manufac-
tured to State of Alaska primary manufacture specifications is marketable
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agreed and issued an injunction. South-Central Timber 
Development, Inc. n . LeResche, 511 F. Supp. 139 (Alaska 
1981). The Court of Appeals for the Ninth Circuit reversed, 
finding it unnecessary to reach the question whether, stand-
ing alone, the requirement would violate the Commerce 
Clause, because it found implicit congressional authorization 
in the federal policy of imposing a primary-manufacture 
requirement on timber taken from federal land in Alaska. 
South-Central Timber Development, Inc. v. LeResche, 693 
F. 2d 890 (1982).

We must first decide whether the court was correct in con-
cluding that Congress has authorized the challenged require-
ment. If Congress has not, we must respond to respond-
ents’ submission that we should affirm the judgment on two 
grounds not reached by the Court of Appeals: (1) whether in 
the absence of congressional approval Alaska’s requirement 
is permissible because Alaska is acting as a market partici-
pant, rather than as a market regulator; and (2), if not, 
whether the local-processing requirement is forbidden by the 
Commerce Clause.

II
Although the Commerce Clause is by its text an affirma-

tive grant of power to Congress to regulate interstate and 
foreign commerce, the Clause has long been recognized as a 
self-executing limitation on the power of the States to enact 
laws imposing substantial burdens on such commerce. See 
Lewis v. BT Investment Managers, Inc., 447 U. S. 27, 35 
(1980); Hughes n . Oklahoma, 441 U. S. 322, 326 (1979); H. P. 
Hood & Sons, Inc. v. Du Mond, 336 U. S. 525, 534-538 
(1949); Cooley v. Board of Wardens, 12 How. 299 (1852). It 
is equally clear that Congress may “redefine the distribution 
of power over interstate commerce” by “permit[ting] the

only in foreign commerce and cannot be sold for use within Alaska. It is 
also my firm conclusion that no sawmill in Alaska will manufacture a cant 
or square for any domestic Alaska market.” App. 121a-122a. 
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states to regulate the commerce in a manner which would 
otherwise not be permissible.” Southern Pacific Co. v. 
Arizona, 325 U. S. 761, 769 (1945). See also Sporhase v. 
Nebraska ex rel. Douglas, 458 U. S. 941, 958-960 (1982); 
New England Power Co. v. New Hampshire, 455 U. S. 331 
(1982); Western & Southern Life Insurance Co. v. State 
Board of Equalization, 451 U. S. 648, 652-655 (1981); 
Prudential Insurance Co. n . Benjamin, 328 U. S. 408 (1946). 
The Court of Appeals held that Congress had done just that 
by consistently endorsing primary-manufacture require-
ments on timber taken from federal land. 693 F. 2d, at 893. 
Although the court recognized that cases of this Court have 
spoken in terms of express approval by Congress, it stated:

“But such express authorization is not always neces-
sary. There will be instances, like the case before us, 
where federal policy is so clearly delineated that a state 
may enact a parallel policy without explicit congressional 
approval, even if the purpose and effect of the state law 
is to favor local interests.” Ibid.

We agree that federal policy with respect to federal land is 
“clearly delineated,” but the Court of Appeals was incorrect 
in concluding either that there is a clearly delineated federal 
policy approving Alaska’s local-processing requirement or 
that Alaska’s policy with respect to its timber lands is author-
ized by the existence of a “parallel” federal policy with re-
spect to federal lands.

Since 1928, the Secretary of Agriculture has restricted the 
export of unprocessed timber cut from National Forest lands 
in Alaska. The current regulation, upon which the State 
places heavy reliance, provides:

“Unprocessed timber from National Forest System 
lands in Alaska may not be exported from the United 
States or shipped to other States without prior approval 
of the Regional Forester. This requirement is neces-
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sary to ensure the development and continued existence 
of adequate wood processing capacity in that State for 
the sustained utilization of timber from the National 
Forests which are geographically isolated from other 
processing facilities.” 36 CFR §223.10(c) (1983).

From 1969 to 1973, Congress imposed a maximum export 
limitation of 350 million board-feet of unprocessed timber 
from federal lands lying west of the 100th meridian (a line 
running from central North Dakota through central Texas). 
16 U. S. C. § 617(a). Beginning in 1973, Congress imposed, 
by way of a series of annual riders to appropriation Acts, a 
complete ban on foreign exports of unprocessed logs from 
western lands except those within Alaska. See, e. g., Pub. 
L. 96-126, Tit. Ill, §301, 93 Stat. 979. These riders limit 
only foreign exports and do not require in-state processing 
before the timber may be sold in domestic interstate com-
merce. The export limitation with respect to federal land in 
Alaska, rather than being imposed by statute, was imposed 
by the above-quoted regulation, and applies to exports to 
other States, as well as to foreign exports.

Alaska argues that federal statutes and regulations demon-
strate an affirmative expression of approval of its primary-
manufacture requirement for three reasons: (1) federal 
timber export policy has, since 1928, treated federal timber 
land in Alaska differently from that in other States; (2) the 
Federal Government has specifically tailored its policies to 
ensure development of wood-processing capacity for utilization 
of timber from the National Forests; and (3) the regulation 
forbidding without prior approval the export from Alaska of 
unprocessed timber or its shipment to other States demon-
strates that it is the Alaska wood-processing industry in par-
ticular, not the domestic wood-processing industry generally, 
that has been the object of federal concern.

Acceptance of Alaska’s three factual propositions does 
not mandate acceptance of its conclusion. Neither South-
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Central nor the United States6 challenges the existence of a 
federal policy to restrict the out-of-state shipment of unpro-
cessed Alaska timber from federal lands. They challenge 
only the derivation from that policy of an affirmative expres-
sion of federal approval of a parallel policy with respect to 
state timber. They argue that our cases dealing with con-
gressional authorization of otherwise impermissible state 
interference with interstate commerce have required an 
“express” statement of such authorization, and that no such 
authorization may be implied.

It is true that most of our cases have looked for an express 
statement of congressional policy prior to finding that state 
regulation is permissible. For example, in Sporhase n . 
Nebraska ex rel. Douglas, supra, the Court declined to find 
congressional authorization for state-imposed burdens on 
interstate commerce in ground water despite 37 federal 
statutes and a number of interstate compacts that demon-
strated Congress’ deference to state water law. We noted 
that on those occasions in which consent has been found, 
congressional intent and policy to insulate state legislation 
from Commerce Clause attack have been “expressly stated.” 
458 U. S., at 960. Similarly, in New England Power Co. v. 
New Hampshire, 455 U. S. 331 (1982), we rejected a claim 
by the State of New Hampshire that its restriction on the 
interstate flow of privately owned and produced electricity 
was authorized by § 201(b) of the Federal Power Act. That 
section provides that the Act “shall not . . . deprive a State 
or State commission of its lawful authority now exercised 
over the exportation of hydroelectric energy which is trans-
mitted across a State line.” 16 U. S. C. § 824(b). We found 
nothing in the statute or legislative history “evinc[ing] a 
congressional intent ‘to alter the limits of state power other-
wise imposed by the Commerce Clause.’” 455 U. S., at 341

6 The United States appears as amicus curiae in support of the position of
South-Central.
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(quoting United States v. Public Utilities Comm’n of Califor-
nia, 345 U. S. 295, 304 (1953)).

Alaska relies in large part on this Court’s recent opinion in 
White v. Massachusetts Council of Construction Employers, 
Inc., 460 U. S. 204 (1983), for its “implicit approval” theory. 
At issue in White was an executive order issued by the Mayor 
of Boston requiring all construction projects funded by the 
city or by funds that the city had authority to administer, to 
be performed by a work force consisting of at least 50% resi-
dents of the city. A number of the projects were funded in 
part with federal Urban Development Action Grants. The 
Court held that insofar as the city expended its own funds on 
the projects, it was a market participant unconstrained by 
the dormant Commerce Clause; insofar as the city expended 
federal funds, “the order was affirmatively sanctioned by 
the pertinent regulations of those programs.” Id., at 215. 
Alaska relies on the Court’s statements in White that the 
federal regulations “affirmatively permit” and “affirmatively 
sanctio[n]” the executive order and that the order “sounds a 
harmonious note” with the federal regulations, and it finds 
significance in the fact that the Court did not use the words 
“expressly stated.”

Rather than supporting the position of the State, we be-
lieve that White undermines it. If approval of state burdens 
on commerce could be implied from parallel federal policy, 
the Court would have had no reason to rely upon the market-
participant doctrine to uphold the executive order. Instead, 
the order could have been upheld as being in harmony with 
federal policy as expressed in regulations governing the 
expenditure of federal funds.

There is no talismanic significance to the phrase “expressly 
stated,” however; it merely states one way of meeting the re-
quirement that for a state regulation to be removed from the 
reach of the dormant Commerce Clause, congressional intent 
must be unmistakably clear. The requirement that Con-
gress affirmatively contemplate otherwise invalid state legis-
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lation is mandated by the policies underlying dormant Com-
merce Clause doctrine. It is not, as Alaska asserts, merely a 
wooden formalism. The Commerce Clause was designed “to 
avoid the tendencies toward economic Balkanization that had 
plagued relations among the Colonies and later among the 
States under the Articles of Confederation.” Hughes n . 
Oklahoma, 441 U. S. 322, 325 (1979). Unrepresented inter-
ests will often bear the brunt of regulations imposed by one 
State having a significant effect on persons or operations in 
other States. Thus, “when the regulation is of such a char-
acter that its burden falls principally upon those without the 
state, legislative action is not likely to be subjected to those 
political restraints which are normally exerted on legislation 
where it affects adversely some interests within the state.” 
South Carolina State Highway Dept. v. Barnwell Brothers, 
Inc., 303 U. S. 177, 185, n. 2 (1938); see also Southern Pacific 
Co. v. Arizona, 325 U. S., at 767-768, n. 2. On the other 
hand, when Congress acts, all segments of the country are 
represented, and there is significantly less danger that one 
State will be in a position to exploit others. Furthermore, if 
a State is in such a position, the decision to allow it is a collec-
tive one. A rule requiring a clear expression of approval by 
Congress ensures that there is, in fact, such a collective deci-
sion and reduces significantly the risk that unrepresented in-
terests will be adversely affected by restraints on commerce.7

The fact that the state policy in this case appears to be con-
sistent with federal policy—or even that state policy furthers 
the goals we might believe that Congress had in mind—is an 
insufficient indicium of congressional intent. Congress acted 
only with respect to federal lands; we cannot infer from that 
fact that it intended to authorize a similar policy with respect

7 The need for affirmative approval is heightened by the fact that Alas-
ka’s policy has substantial ramifications beyond the Nation’s borders. The 
need for a consistent and coherent foreign policy, which is the exclusive 
responsibility of the Federal Government, enhances the necessity that 
congressional authorization not be lightly implied.
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to state lands.8 Accordingly, we reverse the contrary judg-
ment of the Court of Appeals.

Ill
We now turn to the issues left unresolved by the Court of 

Appeals. The first of these issues is whether Alaska’s re-
strictions on export of unprocessed timber from state-owned 
lands are exempt from Commerce Clause scrutiny under the 
“market-participant doctrine.”

Our cases make clear that if a State is acting as a market 
participant, rather than as a market regulator, the dormant 
Commerce Clause places no limitation on its activities. See 
White v. Massachusetts Council of Construction Employers, 
Inc., 460 U. S., at 206-208; Reeves, Inc. n . Stake, 447 U. S. 
429, 436-437 (1980); Hughes v. Alexandria Scrap Corp., 426 
U. S. 794, 810 (1976). The precise contours of the market-
participant doctrine have yet to be established, however, the 
doctrine having been applied in only three cases of this Court 
to date.

The first of the cases, Hughes v. Alexandria Scrap Corp., 
supra, involved a Maryland program designed to reduce the 
number of junked automobiles in the State. A “bounty” was 
established on Maryland-licensed junk cars, and the State 
imposed more stringent documentation requirements on out- 

8 It is for that reason that we need not resolve the dispute between the 
parties about whether Congress’ purpose in applying the primary-manufac-
ture requirement to federal lands was for the purpose of encouraging the 
Alaska wood-processing industry or whether it was merely to ensure ade-
quate processing capacity to deal with federal timber. In either event, no 
congressional intent to permit a primary-manufacture requirement by the 
State appears.

It is worthy of note, although we do not rely upon it, that Congress has 
been requested to authorize the imposition by States of in-state processing 
requirements but has declined to do so. Prohibit Export of Unprocessed 
Timber: Hearing on H. R. 639 before the Subcommittee on Forests, Fam-
ily Farms, and Energy of the House Committee on Agriculture, 97th 
Cong., 1st Sess., 18-19 (1981).
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of-state scrap processors than on in-state ones. The Court 
rejected a Commerce Clause attack on the program, although 
it noted that under traditional Commerce Clause analysis the 
program might well be invalid because it had the effect of re-
ducing the flow of goods in interstate commerce. Id., at 805. 
The Court concluded that Maryland’s action was not “the 
kind of action with which the Commerce Clause is con-
cerned,” ibid., because “[n]othing in the purposes animating 
the Commerce Clause prohibits a State, in the absence of 
congressional action, from participating in the market and 
exercising the right to favor its own citizens over others.” 
Id., at 810 (footnote omitted).

In Reeves, Inc. v. Stake, supra, the Court upheld a South 
Dakota policy of restricting the sale of cement from a state- 
owned plant to state residents, declaring that “[t]he basic dis-
tinction drawn in Alexandria Scrap between States as mar-
ket participants and States as market regulators makes good 
sense and sound law.” Id., at 436. The Court relied upon 
“‘the long recognized right of trader or manufacturer, en-
gaged in an entirely private business, freely to exercise his 
own independent discretion as to parties with whom he will 
deal.’” Id., at 438-439 (quoting United States v. Colgate & 
Co., 250 U. S. 300, 307 (1919)). In essence, the Court recog-
nized the principle that the Commerce Clause places no limi-
tations on a State’s refusal to deal with particular parties 
when it is participating in the interstate market in goods.

The most recent of this Court’s cases developing the 
market-participant doctrine is White n . Massachusetts Coun-
cil of Construction Employers, Inc., supra, in which the 
Court sustained against a Commerce Clause challenge an ex-
ecutive order of the Mayor of Boston that required all con-
struction projects funded in whole or in part by city funds or 
city-administered funds to be performed by a work force of at 
least 50% city residents. The Court rejected the argument 
that the city was not entitled to the protection of the doctrine 
because the order had the effect of regulating employment con-
tracts between public contractors and their employees. Id.,
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at 211, n. 7. Recognizing that “there are some limits on a 
state or local government’s ability to impose restrictions that 
reach beyond the immediate parties with which the govern-
ment transacts business,” the Court found it unnecessary to 
define those limits because “[e]veryone affected by the order 
[was], in a substantial if informal sense, ‘working for the 
city.’” Ibid. The fact that the employees were “working 
for the city” was “crucial” to the market-participant analysis 
in White. United Building and Construction Trades Coun-
cil v. Mayor of Camden, 465 U. S. 208, 219 (1984).

The State of Alaska contends that its primary-manufacture 
requirement fits squarely within the market-participant 
doctrine, arguing that “Alaska’s entry into the market may 
be viewed as precisely the same type of subsidy to local 
interests that the Court found unobjectionable in Alexandria 
Scrap.” Brief for Respondents 24. However, when Mary-
land became involved in the scrap market it was as a pur-
chaser of scrap; Alaska, on the other hand, participates in the 
timber market, but imposes conditions downstream in the 
timber-processing market. Alaska is not merely subsidizing 
local timber processing in an amount “roughly equal to the 
difference between the price the timber would fetch in the 
absence of such a requirement and the amount the state actu-
ally receives.” Ibid. If the State directly subsidized the 
timber-processing industry by such an amount, the purchaser 
would retain the option of taking advantage of the subsidy 
by processing timber in the State or forgoing the benefits of 
the subsidy and exporting unprocessed timber. Under the 
Alaska requirement, however, the choice is made for him: 
if he buys timber from the State he is not free to take the 
timber out of state prior to processing.

The State also would have us find Reeves controlling. It 
states that “Reeves made it clear that the Commerce Clause 
imposes no limitation on Alaska’s power to choose the terms 
on which it will sell its timber.” Brief for Respondents 25. 
Such an unrestrained reading of Reeves is unwarranted. Al-
though the Court in Reeves did strongly endorse the right of 
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a State to deal with whomever it chooses when it participates 
in the market, it did not—and did not purport to—sanction 
the imposition of any terms that the State might desire. For 
example, the Court expressly noted in Reeves that “Com-
merce Clause scrutiny may well be more rigorous when a re-
straint on foreign commerce is alleged,” 447 U. S., at 438, 
n. 9; that a natural resource “like coal, timber, wild game, or 
minerals,” was not involved, but instead the cement was “the 
end product of a complex process whereby a costly physical 
plant and human labor act on raw materials,” id., at 443-444; 
and that South Dakota did not bar resale of South Dakota 
cement to out-of-state purchasers, id., at 444, n. 17. In this 
case, all three of the elements that were not present in 
Reeves—foreign commerce, a natural resource, and restric-
tions on resale—are present.

Finally, Alaska argues that since the Court in White 
upheld a requirement that reached beyond “the boundary of 
formal privity of contract,” 460 U. S., at 211, n. 7, then, a 
fortiori, the primary-manufacture requirement is permissi-
ble, because the State is not regulating contracts for resale 
of timber or regulating the buying and selling of timber, but 
is instead “a seller of timber, pure and simple.” Brief for 
Respondents 28. Yet it is clear that the State is more than 
merely a seller of timber. In the commercial context, the 
seller usually has no say over, and no interest in, how the 
product is to be used after sale; in this case, however, pay-
ment for the timber does not end the obligations of the pur-
chaser, for, despite the fact that the purchaser has taken 
delivery of the timber and has paid for it, he cannot do with 
it as he pleases. Instead, he is obligated to deal with a 
stranger to the contract after completion of the sale.9

9 The facts of the present case resemble closely the facts of Foster-
Fountain Packing Co. v. Haydel, 278 U. S. 1 (1928), in which the Court 
struck down a Louisiana law prohibiting export from the State of any 
shrimp from which the heads and hulls had not been removed. The Court
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That privity of contract is not always the outer boundary of 
permissible state activity does not necessarily mean that the 
Commerce Clause has no application within the boundary of 
formal privity. The market-participant doctrine permits a 
State to influence “a discrete, identifiable class of economic 
activity in which [it] is a major participant.” White v. 
Massachusetts Council of Construction Workers, Inc., 460 
U. S., at 211, n. 7. Contrary to the State’s contention, the 
doctrine is not carte blanche to impose any conditions that 
the State has the economic power to dictate, and does not val-
idate any requirement merely because the State imposes it 
upon someone with whom it is in contractual privity. See 
Tr. of Oral Arg. 35.

The limit of the market-participant doctrine must be that it 
allows a State to impose burdens on commerce within the 
market in which it is a participant, but allows it to go no fur-
ther. The State may not impose conditions, whether by 
statute, regulation, or contract, that have a substantial regu-
latory effect outside of that particular market.10 Unless the

rejected the claim that the fact that the shrimp were owned by the State 
authorized the State to impose such limitations. Although not directly 
controlling here, because of the Court’s recognition that “the State owns, 
or has power to control, the game and fish within its borders not absolutely 
or as proprietor or for its own use or benefit but in its sovereign capacity as 
representative of the people,” id., at 11, the Court’s reasoning is relevant. 
The Court noted that the State might have retained the shrimp for con-
sumption and use within its borders, but “by permitting its shrimp to be 
taken and all the products thereof to be shipped and sold in interstate com-
merce, the State necessarily releases its hold and, as to the shrimp so 
taken, definitely terminates its control.” Id., at 13.

10 The view of the market-participant doctrine expressed by Just ice  
Rehn quis t , post, at 102-103, would validate under the Commerce Clause 
any contractual condition that the State had the economic power to impose, 
without regard to the relationship of the subject matter of the contract and 
the condition imposed. If that were the law, it would have been irrelevant 
that the employees in White v. Massachusetts Council of Construction 
Workers, Inc., 460 U. S. 204 (1983), were in effect “working for the city.” 
Id., at 211, n. 7. If the only question were whether the condition is im-
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“market” is relatively narrowly defined, the doctrine has the 
potential of swallowing up the rule that States may not im-
pose substantial burdens on interstate commerce even if they 
act with the permissible state purpose of fostering local 
industry.

At the heart of the dispute in this case is disagreement 
over the definition of the market. Alaska contends that it 
is participating in the processed timber market, although it 
acknowledges that it participates in no way in the actual 
processing. Id., at 34. South-Central argues, on the other 
hand, that although the State may be a participant in the tim-
ber market, it is using its leverage in that market to exert a 
regulatory effect in the processing market, in which it is not a 
participant. We agree with the latter position.

There are sound reasons for distinguishing between a 
State’s preferring its own residents in the initial disposition 
of goods when it is a market participant and a State’s attach-
ment of restrictions on dispositions subsequent to the goods 
coming to rest in private hands. First, simply as a matter of 
intuition a state market participant has a greater interest as 
a “private trader” in the immediate transaction than it has in 
what its purchaser does with the goods after the State no 
longer has an interest in them. The common law recognized 
such a notion in the doctrine of restraints on alienation. See 
Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 
U. S. 373, 404 (1911); but cf. Continental T.V., Inc. v. GTE 
Sylvania Inc., 433 U. S. 36, 53, n. 21 (1977). Similarly, the 
antitrust laws place limits on vertical restraints. It is no de-
fense in an action charging vertical trade restraints that the 
same end could be achieved through vertical integration; if it 
were, there would be virtually no antitrust scrutiny of verti-
cal arrangements. We reject the contention that a State’s 
action as a market regulator may be upheld against Com-
merce Clause challenge on the ground that the State could

posed by contract, a residency requirement could have been imposed with 
respect to the work force on all projects of any employer doing business 
with the city.
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achieve the same end as a market participant. We therefore 
find it unimportant for present purposes that the State could 
support its processing industry by selling only to Alaska pro-
cessors, by vertical integration, or by direct subsidy. See 
Tr. of Oral Arg. 34, 37, 45.

Second, downstream restrictions have a greater regulatory 
effect than do limitations on the immediate transaction. In-
stead of merely choosing its own trading partners, the State 
is attempting to govern the private, separate economic rela-
tionships of its trading partners; that is, it restricts the post-
purchase activity of the purchaser, rather than merely the 
purchasing activity. In contrast to the situation in White, 
this restriction on private economic activity takes place after 
the completion of the parties’ direct commercial obligations, 
rather than during the course of an ongoing commercial rela-
tionship in which the city retained a continuing proprietary 
interest in the subject of the contract.11 In sum, the State 
may not avail itself of the market-participant doctrine to im-
munize its downstream regulation of the timber-processing 
market in which it is not a participant.

IV
Finally, the State argues that even if we find that Con-

gress did not authorize the processing restriction, and even if 
we conclude that its actions do not qualify for the market-
participant exception, the restriction does not substantially 
burden interstate or foreign commerce under ordinary Com-
merce Clause principles. We need not labor long over that 
contention.

Viewed as a naked restraint on export of unprocessed logs, 
there is little question that the processing requirement can-
not survive scrutiny under the precedents of the Court. For 

11 This is not to say that the State could evade the reasoning of this opin-
ion by merely including a provision in its contract that title does not pass 
until the processing is complete. It is the substance of the transaction, 
rather than the label attached to it, that governs Commerce Clause 
analysis.



100 OCTOBER TERM, 1983

Opinion of Whit e , J. 467 U. S.

example, in Pike v. Bruce Church, Inc., 397 U. S. 137 (1970), 
we invalidated a requirement of the State of Arizona that all 
Arizona cantaloupes be packed within the State. The Court 
noted that the State’s purpose was “to protect and enhance 
the reputation of growers within the State,” a purpose we de-
scribed as “surely legitimate.” Id., at 143. We observed:

“[T]he Court has viewed with particular suspicion 
state statutes requiring business operations to be per-
formed in the home State that could more efficiently be 
performed elsewhere. Even where the State is pursu-
ing a clearly legitimate local interest, this particular bur-
den on commerce has been declared to be virtually per se 
illegal. Foster-Fountain Packing Co. v. Haydel, 278 
U. S. 1; Johnson n . Haydel, 278 U. S. 16; Toomer v. 
Witsell, 334 U. S. 385.” Id., at 145.

We held that if the Commerce Clause forbids a State to 
require work to be done within the State for the purpose of 
promoting employment, then, a fortiori, it forbids a State to 
impose such a requirement to enhance the reputation of its 
producers. Because of the protectionist nature of Alaska’s 
local-processing requirement and the burden on commerce 
resulting therefrom, we conclude that it falls within the rule 
of virtual per se invalidity of laws that “bloc[k] the flow of 
interstate commerce at a State’s borders.” City of Phila-
delphia v. New Jersey, 437 U. S. 617, 624 (1978).

We are buttressed in our conclusion that the restriction is 
invalid by the fact that foreign commerce is burdened by the 
restriction. It is a well-accepted rule that state restrictions 
burdening foreign commerce are subjected to a more rigorous 
and searching scrutiny. It is crucial to the efficient execu-
tion of the Nation’s foreign policy that “the Federal Govern-
ment . . . speak with one voice when regulating commercial 
relations with foreign governments.” Michelin Tire Corp. 
v. Wages, 423 U. S. 276, 285 (1976); see also Japan Line, Ltd. 
v. County of Los Angeles, 441 U. S. 434 (1979). In light of 
the substantial attention given by Congress to the subject of
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export restrictions on unprocessed timber, it would be pecu-
liarly inappropriate to permit state regulation of the subject. 
See Prohibit Export of Unprocessed Timber: Hearing on 
H. R. 639 before the Subcommittee on Forests, Family 
Farms, and Energy of the House Committee on Agriculture, 
97th Cong., 1st Sess. (1981).

The judgment of the Court of Appeals is reversed, and the 
case is remanded for proceedings consistent with the opinion 
of this Court.

It is so ordered.

Just ice  Mars hall  took no part in the decision of this 
case.

Just ice  Brenn an , concurring.
I join Justi ce  White ’s opinion in full because I believe 

Alaska’s in-state processing requirement constitutes market 
regulation that is not authorized by Congress. In my view, 
Just ice  White ’s treatment of the market-participant doc-
trine and the response of Justi ce  Rehnquis t  point up the 
inherent weakness of the doctrine. See Hughes v. Alexan-
dria Scrap Corp., 426 U. S. 794, 817 (1976) (Brennan , J., 
dissenting).

Justi ce  Powell , with whom The  Chief  Justi ce  joins, 
concurring in part and concurring in the judgment.

I join Parts I and II of Justic e  White ’s  opinion. I would 
remand the case to the Court of Appeals to allow that court 
to consider whether Alaska was acting as a “market partici-
pant” and whether Alaska’s primary-manufacture require-
ment substantially burdened interstate commerce under the 
holding of Pike v. Bruce Church, Inc., 397 U. S. 137 (1970).

Just ice  Rehnq uis t , with whom Justic e O’Con no r  
joins, dissenting.

In my view, the line of distinction drawn in the plurality 
opinion between the State as market participant and the 
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State as market regulator is both artificial and unconvincing. 
The plurality draws this line “simply as a matter of intuition,” 
ante, at 98, but then seeks to bolster its intuition through a 
series of remarks more appropriate to antitrust law than to 
the Commerce Clause.*  For example, the plurality com-
plains that the State is using its “leverage” in the timber mar-
ket to distort consumer choice in the timber-processing mar-
ket, ibid., a classic example of a tying arrangement. See, 
e. g., United States Steel Corp. n . Fortner Enterprises, Inc., 
429 U. S. 610, 619-621 (1977). And the plurality cites the 
common-law doctrine of restraints on alienation and the anti-
trust limits on vertical restraints in dismissing the State’s 
claim that it could accomplish exactly the same result in other 
ways. Ante, at 98-99.

Perhaps the State’s actions do raise antitrust problems. 
But what the plurality overlooks is that the antitrust laws 
apply to a State only when it is acting as a market partici-
pant. See, e. g., Jefferson County Pharmaceutical Assn., 
Inc. v. Abbott Laboratories, 460 U. S. 150, 154 (1983) (state 
action immunity “does not apply where a State has chosen to 
compete in the private retail market”). When the State acts 
as a market regulator, it is immune from antitrust scrutiny. 
See Parker v. Brown, 317 U. S. 341, 350-352 (1943). Of 
course, the line of distinction in cases under the Commerce 
Clause need not necessarily parallel the line drawn in anti-

*The plurality does offer one other reason for its demarcation of the 
boundary between these two concepts.

“[D]ownstream restrictions have a greater regulatory effect than do limi-
tations on the immediate transaction. Instead of merely choosing its own 
trading partners, the State is attempting to govern the private, separate 
economic relationships of its trading partners; that is, it restricts the post-
purchase activity of the purchaser, rather than merely the purchasing 
activity.” Ante, at 99.
But, of course, this is not a “reason” at all, but merely a restatement of the 
conclusion. The line between participation and regulation is what we are 
trying to determine. To invoke that very distinction in support of the line 
drawn is merely to fall back again on intuition.
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trust law. But the plurality can hardly justify placing 
Alaska in the market-regulator category, in this Commerce 
Clause case, by relying on antitrust cases that are relevant 
only if the State is a market participant.

The contractual term at issue here no more transforms 
Alaska’s sale of timber into “regulation” of the processing 
industry than the resident-hiring preference imposed by 
the city of Boston in White v. Massachusetts Council of 
Construction Employers, Inc., 460 U. S. 204 (1983), consti-
tuted regulation of the construction industry. Alaska is 
merely paying the buyer of the timber indirectly, by means 
of a reduced price, to hire Alaska residents to process the 
timber. Under existing precedent, the State could accom-
plish that same result in any number of ways. For example, 
the State could choose to sell its timber only to those com-
panies that maintain active primary-processing plants in 
Alaska. Reeves, Inc. v. Stake, 447 U. S. 429 (1980). Or the 
State could directly subsidize the primary-processing indus-
try within the State. Hughes v. Alexandria Scrap Corp., 
426 U. S. 794 (1976). The State could even pay to have the 
logs processed and then enter the market only to sell pro-
cessed logs. See ante, at 99. It seems to me unduly for-
malistic to conclude that the one path chosen by the State as 
best suited to promote its concerns is the path forbidden it by 
the Commerce Clause.

For these reasons, I would affirm the judgment of the 
Court of Appeals.
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HECKLER, SECRETARY OF HEALTH AND HUMAN 
SERVICES v. DAY ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 82-1371. Argued December 5, 1983—Decided May 22, 1984

The Social Security Act (Act) and implementing regulations provide a four- 
step process for the administrative review and adjudication of disputed 
disability benefit claims under Title II of the Act. First, a state agency 
determines whether the claimant has a disability and the date it began or 
ceased. Second, if the claimant is dissatisfied with that determination, 
he may request a de novo reconsideration and in some cases a full eviden-
tiary hearing. Third, if the claimant receives an adverse reconsider-
ation determination, he is entitled to an evidentiary hearing and de novo 
review by an administrative law judge. Finally, if the claimant is dis-
satisfied with the administrative law judge’s decision, he may appeal to 
the Appeals Council of the Department of Health and Human Services 
(HHS). Respondents brought an action in Federal District Court on 
behalf of a statewide class of claimants in Vermont, seeking declaratory 
and injunctive relief from delays encountered in steps two and three that 
allegedly violated their right under 42 U. S. C. § 405(b) (1976 ed., Supp. 
V) to a hearing within a reasonable time. Holding that delays of more 
than 90 days in making reconsideration determinations, and delays of 
more than 90 days in granting a hearing request, were unreasonable and 
violated claimants’ statutory rights, the District Court issued an injunc-
tion in favor of the statewide class requiring the Secretary of HHS in the 
future to issue reconsideration determinations within 90 days of requests 
for reconsideration, to conduct hearings within 90 days of requests for 
hearings, and to pay interim benefits to any claimant who did not receive 
a reconsideration determination or hearing within 180 days of the re-
quest for reconsideration or who did not receive a hearing within 90 days 
of the hearing request. The Court of Appeals affirmed.

Held: The District Court’s injunction constituted an unwarranted judicial 
intrusion into the pervasively regulated area of claims adjudication 
under Title II. The legislative history shows that Congress, in striking 
the balance between the need for timely disability determinations and 
the need to ensure the accuracy and consistency of such determinations 
in the face of heavy workloads and limited agency resources, has con-
cluded that mandatory deadlines for adjudication of disputed disability 
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claims are inconsistent with the Act’s primary objectives. In light of 
Congress’ continuing concern that mandatory deadlines would subordi-
nate quality to timeliness, and its recent efforts to ensure the quality of 
agency determinations, it hardly could have been contemplated that 
courts should have authority to impose judicially the very deadlines 
Congress repeatedly has rejected. Pp. 111-118.

685 F. 2d 19, vacated and remanded.

Pow el l , J., delivered the opinion of the Court, in which Burge r , C. J., 
and Whi te , Rehn qu ist , and O’Conno r , JJ., joined. Mars ha ll , J., 
filed a dissenting opinion, in which Bren na n , Black mun , and Stev ens , 
JJ., joined, post, p. 120.

Assistant Attorney General McGrath argued the cause for 
petitioner. With him on the briefs were Solicitor General 
Lee, Deputy Solicitor General Geller, Edwin S. Kneedler, 
and John F. Cordes.

Richard H. Munzing argued the cause for respondents. 
With him on the brief was Henry A. Freedman.*

Justic e  Powell  delivered the opinion of the Court.
The question presented is the validity of an injunction is-

sued on behalf of a statewide class that requires the Secre-
tary of Health and Human Services to adjudicate all future 
disputed disability claims under Title II of the Social Security 
Act, 42 U. S. C. §401 et seq., according to judicially estab-
lished deadlines and to pay interim benefits in all cases of 
noncompliance with those deadlines.

I
Title II of the Social Security Act (Act) was passed in 1935. 

49 Stat. 622, as amended, 42 U. S. C. §401 et seq. Among 
other things, it provides for the payment of disability insur-

*Briefs of amici curiae urging affirmance were filed for the Alliance of 
Social Security Disability Recipients et al. by. Eileen P. Sweeny and 
Bonnie M. Milstein; and for the City of New York by Frederick A. O. 
Schwarz, Jr., and Leonard Koerner.
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ance benefits to those whose disability prevents them from 
pursuing gainful employment. 42 U. S. C. §423? Dis-
ability benefits also are payable under the Supplemental 
Security Income (SSI) program established by Title XVI of 
the Act, 76 Stat. 197, as amended, 42 U. S. C. § 1381. The 
disability programs administered under Titles II and XVI 
“are of a size and extent difficult to comprehend.” Richard-
son n . Perales, 402 U. S. 389, 399 (1971). Approximately 
two million disability claims were filed under these two Titles 
in fiscal year 1983? Over 320,000 of these claims must be 
heard by some 800 administrative law judges each year? To 
facilitate the orderly and sympathetic administration of the 
disability program of Title II, the Secretary and Congress 
have established an unusually protective four-step process 
for the review and adjudication of disputed claims. First, a 
state agency determines whether the claimant has a disabil-
ity and the date the disability began or ceased? 42 U. S. C. 
§ 421(a); 20 CFR § 404.1503 (1983). Second, if the claimant is 
dissatisfied with that determination, he may request recon-
sideration of the determination. This involves a de novo 
reconsideration of the disability claim by the state agency,

1 Section 423(d)(1) defines “disability” as:
“(A) inability to engage in any substantial gainful activity by reason of 

any medically determinable physical or mental impairment which can be 
expected to result in death or which has lasted or can be expected to last 
for a continuous period of not less than 12 months.”

Any disability benefits payable under § 423 are paid out of the Federal 
Disability Insurance Trust Fund, which is funded by payroll taxes. 42 
U. S. C. § 401(b).

2 Social Security Administration, 1983 Annual Report to Congress 43-44 
(1983).

3 U. S. Dept, of Health and Human Services, Office of Hearings and Ap-
peals, Key Workload Indicators 1, 16 (May 1983) (hereinafter Key Work-
load Indicators). In May 1983, the average number of cases pending per 
administrative law judge stood at a record 221. Id., at 1.

4 The state agency acts under the authority and control of the Secretary. 
See 42 U. S. C. § 421(a).
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and in some cases a full evidentiary hearing. §§404.907- 
404.921. Additional evidence may be submitted at this stage, 
either on the request of the claimant or by order of the agency. 
Third, if the claimant receives an adverse reconsideration 
determination, he is entitled by statute to an evidentiary 
hearing and to a de novo review by an Administrative Law 
Judge (ALJ). 42 U. S. C. §405(b); 20 CFR §§404.929- 
404.961 (1983). Finally, if the claimant is dissatisfied with 
the decision of the ALJ, he may take an appeal to the Ap-
peals Council of the Department of Health and Human Serv-
ices (HHS).5 §§404.967-404.983. These four steps exhaust 
the claimant’s administrative remedies. Thereafter, he may 
seek judicial review in federal district court. 42 U. S. C. 
§ 405(g).

In this class action, the named plaintiffs sought declaratory 
and injunctive relief from delays encountered in steps two 
and three above. The action was initiated by Leon Day in 
November 1978 after his disability benefits were terminated 
and he suffered substantial delays in obtaining a reconsider-
ation determination and in securing a hearing before an ALJ.6 
After suffering similar delays, Amedie Maurais intervened in 
the action.7 On June 14, 1979, the District Court certified a 
statewide class consisting of:

“All present and future Vermont residents seeking to se-
cure Social Security disability benefits who, following an 
initial determination by the defendant that no disability 

5 New material evidence may be submitted to the Appeals Council. The 
Council then reviews all the evidence and will reverse the ALJ’s deter-
mination only if it finds that the determination is “contrary to the weight of 
the evidence currently in the record.” 20 CFR § 404.970(b) (1983).

6 Day was forced to wait 167 days for a reconsideration determination. 
He received a hearing before the ALJ 173 days after his hearing request. 
App. to Pet. for Cert. 13a-14a.

7 Maurais waited 215 days for a reconsideration determination after his 
disability benefits were terminated. He was given a hearing before an 
ALJ 65 days after his hearing request. Id., at 14a.
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exists, experience an unreasonable delay in the schedul-
ing of and/or issuance of decisions in reconsiderations 
and fair hearings.” App. to Pet. for Cert. 12a, n. 1.

Plaintiffs argued before the District Court that the delays 
they had experienced violated their statutory right under 42 
U. S. C. § 405(b) (1976 ed., Supp. V) to a hearing within a 
reasonable time.8 Both parties submitted the case to the 
District Court on motions for summary judgment. On the 
basis of the undisputed evidence, the District Court held 
that, as to all claimants for Title II disability benefits in Ver-
mont, delays of more than 90 days from a request for hearing 
before an AL J to the hearing itself were unreasonable.9 It 
granted partial summary judgment to the plaintiff class on 
that issue in December 1979.

After the submission of additional evidence, the District 
Court considered motions for summary judgment concerning 
the reasonableness of delays in the reconsideration process. 
The additional evidence also was undisputed. It consisted of 
factual summaries of 77 randomly selected disability cases 
submitted by the Secretary. The District Court noted that 
the “summaries support the positions of both parties. They 
show the reconsideration process is often time consuming and 

8 That section provides that after any unfavorable determination of dis-
ability, the claimant, on request, shall be entitled to “reasonable notice and 
opportunity for a hearing with respect to such decision.”

9 The evidence submitted by the Government showed that 57% of the 
hearings requested in Vermont after January 1978 were scheduled within 
90 days, with a range of delays varying between two and nine months. 
Id., at 15a. The District Court rejected the Secretary’s claim that the de-
lays were necessary to ensure quality decisions and to protect the limited 
resources of the Social Security program. It held that “[w]hile the SSA 
has made admirable strides in reducing the average length of delay experi-
enced by claimants a few years ago, we [believe] . . . that the SSA is not 
warranted in forcing claimants to endure such lengthy delays without 
benefits, while it puts its administrative.appeals process in order.” Id., 
at 17a-18a.
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complex. They also show that the process is replete with 
unexplained delay; other requests are processed with com-
mendable dispatch.” App. to Pet. for Cert. 25a. In 27 of 
the 77 cases, reconsideration determinations took longer than 
90 days. In each of these 27, the District Court concluded 
that the delays were caused by agency inefficiencies and 
were not justified by the “necessary steps in the reconsider-
ation process.” Id., at 28a. On the basis of this survey, the 
District Court concluded that, as a rule, delays of more than 
90 days in making reconsideration determinations were un-
reasonable and violated the claimant’s statutory rights.10 In 
August 1981, the District Court granted summary judgment 
for respondents on the reconsideration aspect of the case.

In November 1981, the District Court issued an injunction 
in favor of the statewide class that “ordered and directed [the 
Secretary] to conclude reconsideration processing and issue 
reconsideration determinations within 90 days of requests for 
reconsideration made by claimants.”11 The injunction also 
required ALJs to provide hearings within 90 days after the 

10 There is no express statutory requirement that reconsideration deter-
minations be conducted within a reasonable time. The District Court rea-
soned, however, that because the reconsideration determination was an 
“administrative prerequisite” to an administrative hearing, “[u]nreason- 
able delays in the reconsideration procedures trench on the statutory duty 
to provide a hearing within a reasonable time.” Id., at 27a. That reason-
ing is not challenged here.

“The order exempted reconsideration determinations from the 90-day 
deadline in the following circumstances:

“(a) The claimant offers new medical evidence or reports new medical 
treatment since his initial determination;

“(b) The claimant agrees to undergo a consultative examination when 
one is suggested by the defendant;

“(c) The claimant or his representative causes a delay by failing to pro-
vide information needed for reconsideration;

“(d) The claimant or his representative requests a delay; or,
“(e) The delay is in some other way attributable to the aggrieved claim-

ant or his representative.” Id., at 33a.
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request is made by claimants.12 Finally, it ordered payment 
of interim benefits to any claimant who did not receive a 
reconsideration determination or hearing within 180 days of 
the request for reconsideration or who did not receive a hear-
ing within 90 days of the hearing request.13 The Court of 
Appeals for the Second Circuit affirmed the District Court’s 
determination that the challenged delays violated the statute 
and upheld the District Court’s remedial order. Day v. 
Schweiker, 685 F. 2d 19 (1982). We granted certiorari to 
consider whether it is appropriate for a federal court, without 
statutory authorization, to prescribe deadlines for agency 
adjudication of Title II disability claims and to order payment 
of interim benefits in the event of noncompliance. 461 U. S. 
904 (1983).14 We conclude that the legislative history makes 

12 The order exempted hearing requests from the 90-day deadline in the 
following circumstances:

“(a) The claimant or his representative causes a delay by failing to pro-
vide information needed for adjudication;

“(b) The claimant or his representative requests a delay;
“(c) The claimant or his representative fails to appear for the scheduled 

hearing[;]
“(d) The delay is in some other way attributable to the claimant or his 

representative.” Id., at 34a.
13 Because the District Court held that the challenged delays violated 

§ 405(b), it did not reach plaintiffs’ claims that the delays violated the 
Administrative Procedure Act or their due process rights under the Four-
teenth Amendment.

14 We note at the outset that the District Court had jurisdiction to con-
sider respondents’ statutory claim under 42 U. S. C. § 405(g). There are 
two prerequisites to § 405(g) jurisdiction. Mathews v. Eldridge, 424 U. S. 
319, 328 (1976); Weinberger v. Salfi, 422 U. S. 749, 763-767 (1975). The 
non waivable jurisdictional requirement that a claim for benefits shall have 
been presented to the Secretary has been met here. The jurisdictional re-
quirement that administrative remedies be exhausted is waivable. In the 
present case, the Secretary has not challenged the sufficiency of respond-
ents’ efforts to exhaust administrative remedies. We interpret this to be 
a waiver by the Secretary of the exhaustion requirement under § 405(g). 
See Salfi, supra, at 767.
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clear that Congress, fully aware of the serious delays in reso-
lution of disability claims, has declined to impose deadlines on 
the administrative process. Accordingly, we vacate the 
judgment below.

II
The Secretary does not challenge here the determination 

that § 405(b) requires administrative hearings to be held 
within a reasonable time. Nor does she challenge the Dis-
trict Court’s determination that the delays encountered in 
the cases of plaintiffs Day and Maurais violated that require-
ment.15 She argues only that a statewide injunction that im-
poses judicially prescribed deadlines on HHS for all future 
disability determinations is contrary to congressional intent 
and constitutes an abuse of the court’s equitable power. She 
argues in the alternative that even if the injunction is appro-
priate, the order requiring payment of interim benefits in 
cases of noncompliance is not. The Secretary looks primar-
ily to legislative history to support both arguments.

A
The Secretary correctly points out that Congress repeat-

edly has been made aware of the long delays associated with 
resolution of disputed disability claims and repeatedly has 
considered and expressly rejected suggestions that manda-
tory deadlines be imposed to cure that problem.16 She ar-

16 Nor do we understand the Secretary to dispute the District Court’s 
determination that the 27 sample cases it studied evidenced statutory vi-
olations of the reasonableness requirement.

16 The delays are not a recent development. In fiscal year 1973, the me-
dian time between hearing request and posthearing disposition was 174 
days. The mean processing time reached a high in fiscal year 1976 at 288 
days. At the time this action was filed in District Court (November 1978), 
the mean processing time was 151 days. Key Workload Indicators 1. 
As the District Court observed, “the [Secretary] has made admirable 
strides in reducing the average length of delay experienced by claimants a 
few years ago.” See n. 9, supra.
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gues that Congress expressly has balanced the need for 
timely disability determinations against the need to ensure 
quality decisions in the face of heavy and escalating work-
loads and limited agency resources. In striking that bal-
ance, the Secretary argues, the relevant legislative history 
also shows that Congress to date has determined that manda-
tory deadlines for agency adjudication of disputed disability 
claims are inconsistent with achievement of the Act’s primary 
objectives, and that the District Court’s statewide injunction 
flatly contradicts that legislative determination. We find 
this argument persuasive.

Congressional concern over timely resolution of disputed 
disability claims under Title II began at least as early as 
1975.17 It has inspired almost annual congressional debate 
since that time.18 The consistency with which Congress has 
expressed concern over this issue is matched by its consistent 
refusal to impose on the Secretary mandatory deadlines for 
resolution of disputed disability claims.

In 1975, the House Social Security Subcommittee held 
hearings on the delays encountered in resolving disputed 
Social Security claims,19 and 60 Members of the House spon-
sored a bill imposing statutory deadlines for each step in the 

17 See Delays in Social Security Appeals: Hearings before the Subcommit-
tee on Social Security of the House Committee on Ways and Means, 94th 
Cong., 1st Sess. (1975) (hereinafter 1975 Hearings).

18 See, e. g., Disability Insurance Program: Public Hearings before the 
Subcommittee on Social Security of the House Committee on Ways and 
Means, 94th Cong., 2d Sess., 341-343 (1976); Administrative Law Judges, 
HEW Executive Level Positions, and Salary Adjustment for Director of 
Office of Management and Budget: Hearings before the Subcommittee on 
Employee Ethics and Utilization of the House Committee on Post Office 
and Civil Service, 95th Cong., 1st Sess., 10-11, 16-17 (1977); Disability 
Insurance Program—1978: Hearings before the Subcommittee on Social 
Security of the House Committee on Ways and Means, 95th Cong., 2d 
Sess., 15-17, 97-99 (1978).

19 See 1975 Hearings.
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administrative review of disputed SSA claims.20 Expres-
sions of concern were voiced in both the Senate and the 
House over the “huge backlog of some 103,000 cases awaiting 
hearing” before an AL J. S. Rep. No. 94-550, p. 3 (1975); 
accord H. R. Rep. No. 94-679, pp. 1-2 (1975).21 Despite 
this concern, the Staff of the House Subcommittee advised 
against statutory deadlines because of the potential “adverse 
effect on the quality and uniformity of disability adjudication 
which is already somewhat suspect.” Staff of the Sub-
committee on Social Security of the House Committee on 
Ways and Means, Appeals Process: Areas of Possible Admin-
istrative or Legislative Action, 94th Cong., 1st Sess., 1-2 
(Comm. Print 1975).22 Congress agreed and refused to 
impose statutory deadlines on the Secretary.

Bills proposing statutory deadlines have been proposed 
almost annually since 1975,23 and congressional concern over 
the delay problem has remained high. For example, in 1980 
Congress directed the Secretary to submit a report recom-
mending the establishment of appropriate and realistic dead-
lines for resolution of disputed SSA claims. It ordered the 

20H. R. 5276, 94th Cong., 1st Sess. (1975). That bill proposed the fol-
lowing deadlines: 90 days for an initial determination of eligibility; 90 days 
for a reconsideration determination; 120 days from hearing request to 
posthearing decision; and 120 days for a decision by the Appeals Council.

21 By the end of fiscal year 1975, there was a backlog of 111,169 cases, and 
a mean processing time of 262 days from hearing request to posthearing 
decision. Key Workload Indicators 1.

22 The concern was expressed throughout the House hearings that man-
datory deadlines would worsen the situation of an already overburdened 
staff, thereby jeopardizing the quality of agency decisions. See, e. g., 
1975 Hearings 8 (“Equally important as speed of processing of cases, is the 
question of the quality of adjudication”); id., at 17 (“Heavier work loads 
and efforts to increase individual ALJ production place more strain on the 
quality of adjudication”).

23See H. R. 12466, 94th Cong., 2d Sess. (1976); H. R. 5151, 95th Cong., 
1st Sess. (1977); H. R. 12672, 95th Cong., 2d Sess. (1978); H. R. 747, 96th 
Cong., 1st Sess. (1979); H. R. 4775, 97th Cong., 1st Sess. (1981).
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Secretary in doing so to consider “both the need for expe-
ditious processing of claims for benefits and the need to as-
sure that all such claims will be thoroughly considered and 
accurately determined.” Pub. L. 96-265, §308, 94 Stat. 458, 
note following 42 U. S. C. §401. The Senate Report ex-
plained that “Congress could then evaluate the recommenda-
tions for consistency with the elements it wishes to empha-
size and, if needed, take further action next year.” S. Rep. 
No. 96-408, p. 59 (1979).24 The Secretary submitted a report 
in October 1980, suggesting deadlines of 150 days for re-
consideration determinations and 165 days from hearing to 
posthearing decision, both subject to certain exceptions. 
U. S. Dept, of Health and Human Services, Report to Con-
gress, Implementation of Section 308, Public Law 96-265, 
p. 1 (Oct. 21, 1980). The Secretary, however, cautioned 
Congress that budget and staff limitations and burgeoning 
workloads “mitigate [sic] against the Department meeting 
its proposed time limitation objectives in every instance.” 
Id., at 2. Since receiving the Secretary’s report, Congress 
has refused to impose mandatory deadlines on the Secretary, 
or to direct her to promulgate them herself.

Certainly in Congress the concern that mandatory dead-
lines would jeopardize the quality and uniformity of agency 
decisions has prevailed over considerations of timeliness. In 
its most recent comment on the subject, the House Commit-

24 In requesting recommendations from the Secretary, Congress faced 
opposition from those who continued to press for statutory deadlines. See 
Disability Insurance Legislation: Hearings before the Subcommittee on 
Social Security of the House Committee on Ways and Means, 96th Cong., 
1st Sess., 114 (1979) (statement of Dennis M. Sweeney and Laura W. S. 
Macklin on behalf of the Administrative Law Center, etc.) (“[T]he problem 
of delays in the Social Security hearing system has been before Congress 
repeatedly and for a number of years. ... At this point, HEW is well 
aware of the problems in this area. . . . [W]e respectfully submit that this 
is not the time to further study the delay problem. A provision in this bill 
suggesting a study from HEW . . . can only be read as an invitation to fur-
ther delay cleaning up the hearing process and getting rid of the unreason-
able and unnecessary delays”).
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tee on Ways and Means expressly disapproved mandatory 
hearing deadlines and indicated disagreement with recent ju-
dicial decisions imposing such time restrictions. Criticizing 
the decision in Blankenship v. Secretary of HEW, No. C75- 
0185L(A) (WD Ky., May 6, 1976), which had imposed judi-
cially prescribed hearing deadlines on the Secretary and 
ordered the payment of interim benefits in the event of non- 
compliance,25 the Committee reported:

“[The] Committee believes that a disability claimant is 
entitled to a timely hearing and decision on his appeal, 
but it also recognizes that the time needed before a well- 
reasoned and sound disability hearing decision can be 
made may vary widely on a case-by-case basis. . . . 
Establishing strict time limits for the adjudication of 
every case could result in incorrect determinations be-
cause time was not available to . . . reach well-reasoned 
decisions in difficult cases.” H. R. Rep. No. 97-588, 
pp. 19-20 (1982).26

26 The District Court’s original unpublished memorandum opinion re-
quired the Secretary to comply with a hearing request within 90 days. 
The Court of Appeals for the Sixth Circuit reversed that order and re-
manded for the Secretary to issue regulations promulgating mandatory 
deadlines. Blankenship v. Secretary of HEW, 587 F. 2d 329 (1978). On 
remand, the Secretary attempted to promulgate such regulations, but con-
cluded that unpredictable caseloads made deadlines impossible. The Sec-
retary then petitioned the District Court for relief from the requirement 
that she promulgate deadlines. The District Court refused and ordered 
the Secretary to promulgate the regulations. Blankenship v. Secretary of 
Health & Human Services, 532 F. Supp. 739 (WD Ky. 1982). The Sixth 
Circuit affirmed on appeal. Blankenship v. Schweiker, 722 F. 2d 1282 
(1983). Just ice  O’Con no r  has stayed the District Court’s order requir-
ing the Secretary to promulgate regulations pending our decision in this 
case. Heckler v. Blankenship, 465 U. S. 1301 (1984).

26 This clear expression of congressional disapproval refutes the dissent’s 
suggestion that Congress implicitly has endorsed judicially mandated dead-
lines by failing to repudiate those judicial decisions that have imposed 
them. See post, at 125-126. There is simply no basis for the dissent’s 
proposition that this passage “when read in context, supports only the 
inference that Congress chose not to ‘assert its power to give the district
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Finally, the Secretary points out that judicially imposed 
deadlines may vary from case to case and from State to State, 
requiring HHS to shuffle its staff nationwide. Not only 
would this tend seriously to disrupt agency administration, 
but wide variations in judicially imposed deadlines also would 
prevent realization of Congress’ oft-repeated goal of uniform 
administration of the Act. See, e. g., S. Rep. No. 96-408, 
pp. 52-56 (1979) (emphasizing concern over “state-to-state” 
variations and expressing hope that current legislation would 
“both improve the quality of determinations and ensure that 
claimants throughout the Nation will be judged under the 
same uniform standards and procedures”) (emphasis added).27

B
Legislation enacted by Congress in 1980 and 1982 is fully 

consistent with the repeated rejection of proposals for man-
datory deadlines and with efforts by Congress to ensure qual-

courts more specific direction.’” Post, at 127, n. 8 (quoting White v. 
Mathews, 559 F. 2d 852,861 (CA21977), cert, denied, 435 U. S. 908 (1978)).

A 1981 Committee Staff Report recommended that quality should no 
longer be sacrificed for promptness:

“Back in 1975, [the SSA] gave lip service to quality, worrying primarily 
about processing time and case backlog. . . .

“Beginning in 1978, the Subcommittee examined in some depth two 
State agencies—New York and New Jersey—which were expediting cases 
at the expense of quality with the tacit consent of SSA’s Regional Office in 
New York. Their operations have still not fully recovered. . . . One of the 
recommendations made by the Social Security Administration. . . was that 
the State adjudicators ‘should be reminded that (1) the goal of adjudication 
quality takes precedence over that of expeditious processing and (2) that 
adjudicators should use whatever time is necessary to secure essential 
medical evidence.’ ” Staff of the Subcommittee on Social Security of the 
House Committee on Ways and Means, Status of the Disability Insurance 
Program, 97th Cong., 1st Sess., 12-13 (Comm. Print 1981).

27 The dissent’s suggestion that Congress meant to prohibit only nation-
wide and not statewide deadlines is unpersuasive. The legislative history 
suggests no distinction between the two. Moreover, injunctive orders im-
posing varying deadlines from State to State would defeat the express con-
gressional goal of uniformity. See S. Rep. No. 96-408, pp. 52-56 (1979).
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ity and uniformity in agency adjudication. In 1980, Con-
gress amended § 405(b) to require that every initial deter-
mination of ineligibility contain an easily understandable 
discussion of the evidence and the reasons for the de-
termination. Pub. L. 96-265, 94 Stat. 457, 42 U. S. C. 
§ 405(b). At the same time, Congress added §421(i) to re-
quire a tri-annual assessment of the continuing eligibility of 
recipients of disability benefits. Pub. L. 96-265, 94 Stat. 
460, 42 U. S. C. § 421(i). Congress also included in the 1980 
amendments a requirement that the Secretary review at 
least 65% of all determinations of eligibility made by state 
agencies in any fiscal year after 1982. Pub. L. 96-265, 94 
Stat. 456, 42 U. S. C. §§ 421(c)(2), O).28 Before 1972, the 
Secretary had reviewed the majority of state determinations 
as a matter of course. A growing workload required the 
Secretary to abandon this practice for a sample review of 
only 5% of the state agency determinations. H. R. Rep. 
No. 96-100, p. 10 (1979). The 1980 amendment, requiring 
review of a substantially higher percentage of state agency 
disability determinations, presumably will have an effect on 
the timely resolution of disputed disability claims.29

Finally, in 1983 Congress provided that effective January 
1, 1984, an initial determination that previously granted dis-
ability benefits should be terminated entitles the claimant not 
only to a de novo review on reconsideration, but to a full evi-
dentiary hearing as well. Pub. L. 97-455, 96 Stat. 2499, 42 
U. S. C. § 405(b)(2). All of these changes will impose addi-
tional duties on the Secretary and her heavily burdened staff. 
In light of Congress’ continuing concern that mandatory 
deadlines would subordinate quality to timeliness, and its 
recent efforts to ensure the quality of agency determinations, 

28 The 1980 amendments also authorized the Secretary to review deter-
minations of ineligibility on her own motion. 42 U. S. C. § 421(c)(1).

29 The legislative history of this amendment suggests that Congress was 
concerned that undue emphasis on expediting resolution of disputed claims 
had resulted in a marked loss of quality and uniformity in agency decisions. 
See, e. g., S. Rep. No. 96-408, pp. 52-56 (1979).
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it hardly could have contemplated that courts should have 
authority to impose the very deadlines it repeatedly has 
rejected.30

C
Persuasive evidence of the intention of Congress also is 

found in the distinction it has made between the resolution of 
SSI claims for old-age and survivor benefits and SSI claims 
for disability benefits. Section 405(b), governing eligibility 
determinations under Title II, and § 1383(c)(1), governing eli-
gibility determinations under Title XVI, are virtually identi-
cal. In the event of adverse determinations, both require 
the Secretary to provide claimants with “reasonable notice 
and opportunity for a hearing.” In the case of disputed SSI 
claims, however, § 1383(c)(2) requires a posthearing decision 
within 90 days of the hearing request, except in the case of 
disputed disability claims. This provision makes two things 
clear: (i) Congress will establish hearing deadlines when it 
deems them appropriate; and (ii) Congress has determined 
that it is inappropriate to subject disputed disability claims to 
mandatory deadlines.31

Ill
The Secretary also contends that quite apart from the 

congressional rejection of the mandatory deadlines discussed 
above, the District Court’s order unduly intruded upon the 

30 The suggestion made by the dissent that this legislative history “has 
little relevance to the task before us,” post, at 125, is mistaken. The legis-
lative history set forth in this opinion demonstrates far more than simple 
congressional inaction in the face of acknowledged delays; it explicitly 
shows that Congress has rejected repeated demands for mandatory dead-
lines. We rarely see as clear an expression of congressional intent.

31 As early as 1967, Congress recognized the difference between old-age 
and disability claims:
“The process of making disability determinations is significantly different 
from the retirement and survivors insurance claims process. In the dis-
ability processf,] State vocational rehabilitation agencies are involved im-
portantly in the making of the decision[,] and in borderline cases[,] lengthy 
and extensive development of facts of a medical nature is often required.” 
S. Rep. No. 744, 90th Cong., 1st Sess., 107 (1967).
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discretion with which Congress has granted the Secretary to 
adopt rules and procedures for the adjudication of claims. 
See Heckler v. Campbell, 461 U. S. 458, 466 (1983); 
Schweiker v. Gray Panthers, 453 U. S. 34, 43-44 (1981); 
Batterton v. Francis, 432 U. S. 416, 425 (1977). We need 
not reach this broader contention, however, because of re-
peated congressional rejection of the imposition of mandatory 
deadlines on agency adjudication of disputed disability 
claims.32 In light of the unmistakable intention of Congress, 
it would be an unwarranted judicial intrusion into this perva-
sively regulated area for federal courts to issue injunctions 
imposing deadlines with respect to future disability claims.33 
Accordingly, we vacate the judgment of the Court of Ap-
peals, and remand the case for further proceedings consistent 
with this opinion.34

It is so ordered.

32 In view of Congress’ unequivocal determination that mandatory dead-
lines are inappropriate, the repeated references in the dissenting opinion to 
the “reasonableness” of the injunctive order at issue here are simply irrele-
vant. See post, at 121-122, n. 1, 132-133, 134-135. The dissent states 
that the injunction at issue is “carefully tailored,” and assumes that the 
Secretary would have no difficulty complying with it. Post, at 120. Even 
if this assumption were correct, it hardly suggests that this Court should 
disregard the considered determination of Congress that mandatory dead-
lines are inappropriate.

33 We make clear that nothing in this opinion precludes the proper use of 
injunctive relief to remedy individual violations of § 405(b). Our decision 
in this case is limited to the question whether, in view of the unequivocally 
clear intent of Congress to the contrary, it is nevertheless appropriate for a 
federal court to prescribe mandatory deadlines with respect to the adjudi-
cation of disability claims under Title II of the Act. We understand that 
the courts below were moved by long delays that well may have caused 
serious deprivations. But this does not justify imposing absolute periods 
of limitations applicable to all claims—limitations that Congress repeatedly 
has declined to enact.

34 The District Court’s order requiring the payment of interim benefits 
was conditioned on noncompliance with the injunction. Because we have 
held that the injunction is invalid, we need not address the propriety of 
that part of the District Court’s order requiring payment of interim 
benefits.
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Justi ce  Mars hal l , with whom Justic e Brenn an , 
Justi ce  Blackm un , and Justi ce  Stev ens  join, dissenting.

This case determines an issue of vital importance to the So-
cial Security Administration, to disabled Vermont residents, 
and to federal courts. By failing to ground its opinion in the 
factual record of the case at hand, the majority has discarded 
a balanced remedy crafted to effectuate a federal statute. 
Far from intruding clumsily into a pervasively regulated 
area, ante, at 119, the District Court fashioned a meaningful, 
carefully tailored statewide remedy that mandated feasible, 
expeditious reconsideration determinations and hearings, 
that did not cause extra cost to the Secretary or reallocation 
to Vermont of resources from other States, and that did not 
harm other statutory goals such as quality and accuracy of 
decisionmaking. Because that remedy is not expressly or 
impliedly prohibited by the Constitution or by statute, and is 
not an abuse of discretion, I would affirm the judgment of the 
Court of Appeals.

I
A

As the majority opinion makes clear, the District Court’s 
declaratory judgment that the plaintiff class is entitled to re-
lief is not at issue. The Secretary concedes that 42 U. S. C. 
§ 405(b) compels her to provide claimants a hearing on dis-
puted disability determinations within a reasonable time. 
Cf., e. g., White v. Mathews, 559 F. 2d 852, 858 (CA2 1977), 
cert, denied, 435 U. S. 908 (1978). The Secretary does not 
contest the District Court’s conclusion that, because under 
the Secretary’s regulations a hearing must be preceded by a 
reconsideration determination, see ante, at 106-107, such 
reconsiderations must also be completed within a reasonable 
time. The undisputed factual record, submitted primarily 
by the Secretary herself, supports the District Court’s 
declaratory judgment that the Secretary had failed to fulfill 
her statutory duty to provide the class representatives and a 
large portion of the plaintiff class reconsideration determina-
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tions and hearings within reasonable periods of time. While 
the Secretary challenges classwide relief, she has not chal-
lenged the District Court’s certification of the plaintiff class. 
Our review, therefore, is limited to the equitable remedy 
crafted by the District Court and affirmed by the Court of 
Appeals.

B
A fair assessment of the validity of the District Court’s 

order requires a clear view of its content and the record on 
which it was based. In brief, the District Court ordered that 
a member of the plaintiff class—Vermont disability claimants 
whose benefits have been terminated and new applicants for 
disability entitlements—who requests review of an initial 
determination by the Secretary that he or she is not disabled 
must receive the Secretary’s reconsideration within 90 days 
of his or her request for review. If the reconsideration is ad-
verse and the claimant requests a hearing, the hearing must 
be held within 90 days of the request. However, both of 
these time limits are subject to exceptions which have tolling 
effect. If the Secretary does not provide a hearing within 
the time limits, she is required to provide interim benefits, 
which she may recoup if the claimant is ultimately found not 
to be entitled to benefits.1

1 The occurrence of one of three events triggers the requirement that in-
terim benefits be paid: the Secretary does not issue a reconsideration deci-
sion within 180 days of request; the Secretary fails to hold a hearing within 
180 days (plus any delay attributable to the claimant) of a prior request for 
reconsideration followed by a request for a hearing; the Secretary fails to 
hold a hearing within 90 days of a request. App. to Pet. for Cert. 34a-35a. 
The Secretary retains the option under the District Court’s conditional 
order either to conduct review within the established time periods, or to 
initiate recoupable payments. The agency thus is not operating under the 
threat of contempt actions for failure to comply with the time limits, and 
the remedy is consequently minimally intrusive.

Nor has the District Court intruded into the day-to-day operations of the 
agency. The District Court requested and accepted a plan drafted by the 
Secretary to implement the order. See App. 196-200. Vermont Title II 
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The District Court was careful to ensure that its order had 
no repercussions outside the State of Vermont. The certi-
fied class was limited to Vermont Title II claimants. The 
Secretary stated that the resources allocated by Congress to 
process hearing requests in that State were the resources she 
needed to do the job.2 There was no evidence before the 
court that enforcing Vermont claimants’ statutory right to 
timely hearings would require the Secretary to reallocate her 
resources to the detriment of disability claimants in other 
States.3

The District Court ordered compliance with the prescribed 
time limits only after reviewing extensive responses to in-
terrogatories, in which the Secretary acknowledged not only 
that she was able to comply with those limits, but that it was 
her stated policy to do so.4 The record also supported the 
court’s decision to craft nine exceptions to those time limits. 
The Secretary argued that the review process required some 
flexibility, and specified a variety of circumstances in which 
delay in completing a reconsideration or scheduling a hearing 
was justified. The District Court tailored its remedy to ac-
commodate each of the Secretary’s submissions. If a claim-
ant offers new medical evidence, reports new medical treat-

claimants’ requests for reviews of adverse initial determinations of disabil-
ity are flagged with a cover sheet that notes the dates by which reconsider-
ations and hearings should be held, and permits easy recordkeeping of any 
applicable exceptions that toll the time limits.

2 Defendant’s Answer to Interrogatories Nos. 16, 17, App. 49 (averring 
that three Administrative Law Judges are needed to conduct Title II dis-
ability hearings in Vermont and three have been assigned to the State).

3 The Secretary agrees that she has been able to fulfill her obligation to 
provide timely hearings as defined by the District Court. Since the Dis-
trict Court’s first injunction went into effect, the Secretary has been able 
to comply with the hearing timetable in all but one case, and she has done 
so without transferring any personnel or other resources into Vermont. 
Tr. of Oral Arg. 33, 51.

4 Defendant’s Answer to Interrogatories, Nos. 19, 24, App. 50, 52 (agen-
cy’s established policy is to conduct hearings within 90 days of request).
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ment since the initial determination, agrees to undergo a 
consultative examination when the Secretary so suggests, 
causes a delay by failing to provide the information needed 
to reconsider the initial determination of nondisability, or 
otherwise causes a delay, the District Court ordered that 
the 90-day limit on the time from a reconsideration request 
to issuance of the notice of the result be tolled. App. to 
Pet. for Cert. 33a. Because the Secretary urged that it was 
frequently in the claimant’s interest to delay, the court also 
tolled the time limit for any period of delay requested by 
the claimant or his representative. Ibid. Similarly, the 
District Court tolled the 90-day limit on the time from a 
request for a hearing to the provision of a hearing when 
the claimant or his representative either fails to provide 
information needed by the Administrative Law Judge (ALJ) 
for adjudication, requests a delay, fails to appear for the 
scheduled hearing, or otherwise causes delay. Id., at 34a.

Finally, the remedy pertains only to the Secretary’s statu-
tory obligation to provide hearings within a reasonable time. 
The order places no time limit on the Secretary’s issuance 
of decisions, although the plaintiffs, relying on the Social 
Security Act, the Administrative Procedure Act, 5 U. S. C. 
§§ 555(b),(e), 706(1), and the Constitution, included in their 
request for relief a plea that “a hearing decision be rendered 
promptly” after a hearing. App. 24. By its repeated refer-
ences to decisions and overall processing time, the majority 
implies that the District Court tied the hands of ALJs, forc-
ing them to evaluate complex disability claims in a race 
against the clock. The order we are reviewing simply does 
not speak to decisionmaking; it interprets and enforces only a 
claimant’s right to a timely hearing.

In sum, the District Court’s order was based on an exten-
sive record of the actual operation of the disability program 
by the State of Vermont and the Secretary, and the plaintiff 
class members’ experience in attempting to assert their stat-
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utory right to timely hearings. The order mirrored the Sec-
retary’s stated policy of holding hearings within 90 days of a 
request, a policy she was capable of implementing without 
additional resources. The District Court created nine excep-
tions to the mandatory time limits, exceptions directly linked 
to the Secretary’s responsibility to make accurate determina-
tions of disability. And the order placed no time limit on the 
rendering of decisions. With this clearer understanding of 
the relief granted by the District Court, we turn to the ques-
tion whether such an equitable remedy is precluded by law.

II
A

In the absence of a clear command to the contrary from 
Congress, federal courts have equitable power to issue in-
junctions in cases over which they have jurisdiction. Porter 
v. Warner Holding Co., 328 U. S. 395, 398 (1946). This 
Court has expressly rejected the arguments that the judicial 
review provision of the Social Security Act “does not encom-
pass the equitable power to direct that the statute be imple-
mented through procedures other than those authorized by 
the Secretary,” and that class injunctive relief is not available 
under 42 U. S. C. § 405(g). Califano v. Yamasaki, 442 
U. S. 682, 705, and n. 17 (1979). Although Congress has del-
egated to the Secretary “full power and authority to make 
rules and regulations and to establish procedures,” 42 
U. S. C. § 405(a), that discretion is limited by the require-
ment that procedures be consistent with the Social Security 
Act, and necessary or appropriate to carry out its provisions. 
Ibid. Courts may require the Secretary to comply with the 
statute. A federal court thus is not precluded by statute 
from ordering injunctive relief when the record in a case 
supports the conclusions that the plaintiffs are entitled to 
relief and that the likelihood of irreparable harm renders an 
available remedy at law inadequate.
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B
The dominant rationale of the Court’s opinion is that an in-

conclusive debate in Congress during the past decade regard-
ing the wisdom of establishing nationwide time limits on the 
Secretary’s review of disability applications clearly evinces 
the Legislature’s hostility to the statewide remedy ordered 
by the District Court. The postenactment legislative his-
tory emphasized by the Secretary and the majority has little 
relevance to the task before us. If any legislative history 
were helpful, it would be the history of the statutory provi-
sion that first accorded claimants a right to review of adverse 
determinations and a “reasonable . . . opportunity for a hear-
ing.” Act of Aug. 10, 1939, ch. 666, §201, 53 Stat. 1368.5 
That provision has remained intact for 45 years.

Although Congress has amended § 205(b) in various re-
spects on seven occasions, it has repeatedly reenacted the 
“right to a hearing” provision without change or limitation,6 
and has done so over the past decade with a full aware-
ness that courts were enjoining unreasonable delays as con-

5 The legislative history of § 205(b) is sparse, but generally supports re-
spondents’ position. The bill embodying the “right to a hearing” provision 
was intended “to strengthen and extend the principles and objectives of the 
Social Security Act.” H. R. Rep. No. 728, 76th Cong., 1st Sess., 5 (1939). 
The agency charged with implementation of the Act believed the timely 
provision of hearings to be “the essence of the task to be performed.” 
Federal Security Agency, Social Security Board, Basic Provisions Adopted 
by the Social Security Board for the Hearing and Review of Claims (1940), 
reprinted in Attorney General’s Committee on Administrative Procedure, 
Administrative Procedure in Government Agencies, S. Doc. No. 10, 77th 
Cong., 1st Sess., pt. 3, p. 37 (1941). The Social Security Board stated that 
all hearings should be held within 30 days of request. Id., at 45.

6 Act of Aug. 28, 1950, ch. 809, § 108(a), 64 Stat. 518; Act of Aug. 1, 1956, 
Pub. L. 880, § 111, 70 Stat. 831; Act of July 30, 1965, Pub. L. 89-97, 
§ 308(d)(9), 79 Stat. 379; Act of Jan. 2, 1976, Pub. L. 94-202, §4, 89 Stat. 
1136; Act of June 9,1980, Pub. L. 96-265, § 305(a), 94 Stat. 457; Act of Jan. 
12,1983, Pub. L. 97-455, § 4, 96 Stat. 2499; Social Security Amendments of 
1983, Pub. L. 98-21, §§ 301(d)(1), 309(i)(l), 97 Stat. Ill, 117.
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trary to the statutory purpose and violative of the rights 
conferred on disabled persons by the Social Security Act. 
This affirmative action deserves acknowledgment and weight. 
Cf. Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Curran, 
456 U. S. 353, 379-382 (1982); Cannon v. University of Chi-
cago, 441 U. S. 677, 696-698 (1979); Lorillard v. Pons, 434 
U. S. 575, 580-581 (1978). The postenactment legislative 
history simply does not support the conclusion reached by the 
majority because Congress’ failure itself to remedy the delay 
problem cannot be read to exclude judicial responses. Con-
gress has long been aware of efforts by several federal courts 
to compel the Secretary to accelerate her review of adverse 
disability determinations,7 and has not taken any action to 
curtail such judicial innovation.8

7 See, e. g., H. R. Conf. Rep. No. 96-944, p. 59 (1980) (Conference 
Report accompanying Social Security Disability Amendments of 1980, 
noting without criticism that in the absence of a statutory time limit on 
adjudication of claims, several District Courts had imposed such limits at 
the hearing level).

Cases in which federal courts presented with unreasonable delays by the 
Secretary have imposed deadlines include Sharpe v. Harris, 621 F. 2d 530 
(CA2 1980) (affirming time limits in Supplemental Security Income (SSI) 
hearings, decisions, and payments to New York State class); Blankenship 
v. Secretary of HEW, 587 F. 2d 329 (CA6 1978), on remand, 532 F.Supp. 
739 (WD Ky. 1982), aff’d in part, stayed in part, 722 F. 2d 1282 (1983) (per 
curiam) (Title II and SSI claimants’ hearings must be held within 180 days; 
those whose benefits have been terminated have right to decision from 
Appeals Council within 90 days; order of interim payments after 180-day 
delay stayed pending decision in the present case), stayed, 465 U. S. 1301 
(1984); Caswell v. Califano, 583 F. 2d 9 (CAI 1978) (90-day limit from 
request to hearing for Maine Title II claimants); Barnett v. Califano, 580 
F. 2d 28 (CA2 1978) (order applicable to Vermont SSI disability claimants, 
requiring hearings in most cases within 90 days of request); White v. 
Mathews, 559 F. 2d 852 (CA2 1977) (Connecticut disability claimants enti-
tled to hearing and final decision within 120 days; 1-year phase-in of time 
limit; interim payment of benefits ordered), cert, denied, 435 U. S. 908 
(1978); Chagnon v. Schweiker, 560 F. Supp. 71 (Vt. 1982) (Secretary or-
dered to provide disability and SSI payments to those found eligible within 
60 days after determination of eligibility by an AL J or the Appeals Coun- 

[Footnote 8 is on p. 127]
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What insight can be gleaned from the recent history sup-
ports the proposition that the District Court’s statewide 
prospective injunction setting time limits for reconsideration

cil); Crosby v. Social Security Administration, 550 F. Supp. 1278 (Mass. 
1982) (Title II and SSI disability claimants have right to a decision within 
180 days of request for a hearing (plus time attributable to specified rea-
sonable causes for delay) and to award of interim benefits if deadline not 
met), appeal pending, No. 83-1077 (CAI). But see Wright v. Calif ano, 
587 F. 2d 345 (CA7 1978) (reversing order to phase in time limits for review 
of disputed old-age and survivors’ benefits claims, finding delays not so 
unreasonable as to justify court’s exercise of equitable power).

8 The only congressional suggestion of disapproval of court-ordered 
timely hearings that the majority has cited, ante, at 114-115, and n. 25, 
when read in context, supports only the inference that Congress chose not 
to “assert its power to give the district courts more specific direction,” 
White v. Mathews, supra, at 861. If the Committee’s remarks are at all 
germane to our discussion, then it is surely relevant that the Committee 
reported favorably on a proposed amendment to the Social Security Act 
that would have limited courts’ injunctive authority in remedying delay, an 
amendment that Congress chose not to enact. H. R. 6181, § 10, 97th 
Cong., 2d Sess. (1982). Moreover, in expressing its disapproval of the 
Blankenship decision, see ante at 115, and n. 25, the Committee appeared 
to distinguish that decision, which involved a nationwide remedial order, 
from six other court orders which “apply only in the areas under the 
jurisdiction of the court.” H. R. Rep. No. 97-588, p. 19 (1982). Finally, 
the Committee’s concern that strict time limits “could result in incorrect 
determinations because time was not available to obtain needed medical 
evidence or to reach well-reasoned decisions,” id., at 20, is accommodated 
in the present case by the tolling provisions in the District Court’s order 
and by the absence of any time limits on the rendering of hearing decisions.

In fact, since the District Court’s order, Congress can be said to have 
endorsed the courts’ conclusion that claimants should not bear the entire 
burden of delay by the Secretary. The 97th Congress substantially en-
hanced the protection of persons, like respondents Day and Maurais, who 
have been receiving Title II benefits but whom the Secretary determines 
are no longer disabled within the meaning of the SSA. If they appeal the 
Secretary’s initial determination, they may elect to continue to receive 
payments during the pendency of the appeal, subject to return of any over-
payment. Act of Jan. 12, 1983, Pub. L. 97-455, § 2, 96 Stat. 2498, 42 
U. S. C. § 423(g). The Senate Committee Report explained that “some 
emergency relief is warranted for workers who are having benefits termi-
nated by State agencies and then—in more than half the cases appealed— 
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determinations and hearings, far from being inconsistent 
with “repeated congressional rejection of the imposition of 
mandatory deadlines on agency adjudication of disputed 
disability claims,” ante, at 119, effectively accommodates 
Congress’ concern that review of disputed disability deter-
minations be both accurate and expeditious. While it is 
correct that Congress hitherto has not enacted a nation-
wide standard in statutory form, that inaction is relevant to 
the equitable remedy under review only if statutory nation-
wide time limits are functionally no different from time 
limits imposed by a court on the operations within one State. 
Clearly, they are not. A statutory response is inflexible, re-
quires a concomitant commitment by Congress to provide the 
resources to enable the Secretary to comply with the stand-
ard across the Nation, and is difficult to amend in response to 
changing experience. A court-ordered timetable is a flexible 
response to a particular factual record. It can be narrowly 
tailored to accommodate both the Secretary’s obligation and 
the claimants’ rights within the framework of resources and 
practices in a defined jurisdiction. If new factual develop-
ments alter the equitable balance, a court can modify relief. 
See Fed. Rule Civ. Proc. 60(b)(5); New York Assn, for 
Retarded Children, Inc. v. Carey, 706 F. 2d 956, 967 (CA2), 
cert, denied, 464 U. S. 915 (1983).

Congress’ discussion and inaction might be relevant if, in 
rejecting a statutory remedy, Congress also rejected the ex-
istence of the problem. If any theme emerges from the post-
enactment legislative history, however, it is that delay is 
inconsistent with the Social Security Act, and imposition of

having their benefits reinstated by an ALJ.” S. Rep. No. 97-648, p. 6 
(1982). Although passed as an interim measure expiring in June 1984, the 
98th Congress has moved to make continuation of benefits permanent. 
The Social Security Disability Benefits Reform Act of 1984, H. R. 3755, 
§223(g), 98th Cong., 2d Sess. (1984), has passed the House and has been 
read twice in the Senate. See also Brief for the Alliance of Social Security 
Disability Recipients et al. as Amici Curiae.
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deadlines would be consistent.9 Congress repeatedly sug-
gested to the Secretary that she formulate standards and re-
port back to Congress on the feasibility of time limits.10 The 
Secretary repeatedly assured Congress that administrative 
steps would reduce hearing delays to an acceptable level.11 

9 Had the Secretary adopted mandatory time limits pursuant to her rule-
making authority, and was now facing a challenge rather than bringing 
one, I have no doubt that she would be citing this same legislative history 
for the proposition that Congress thought time limits consistent with the 
Social Security Act. Cf. Heckler v. Campbell, 461 U. S. 458 (1983). In 
Campbell, the Court upheld the Secretary’s reliance on medical-vocational 
guidelines, noting that since amending the Social Security Act to provide 
for disability benefits in 1954, Congress repeatedly suggested that the Sec-
retary adopt rules defining the criteria for evaluating disability. “While 
these sources do not establish the original congressional intent, they indi-
cate that later Congresses perceived that regulations such as the guide-
lines would be consistent with the statute.” Id., at 466, n. 10. The same 
inferences are available to the Court in the present case.

10 See, e. g., Pub. L. 96-265, §308, 94 Stat. 458, note following 42 
U. S. C. § 401. The Social Security Disability Amendments of 1980 re-
quired the Secretary to report to Congress “recommending the establish-
ment of appropriate time limitations governing decisions on claims for 
benefits under title II of the Social Security Act. . . tak[ing] into account 
both the need for expeditious processing. . . and the need to assure that all 
such claims will be thoroughly considered and accurately determined.”

11 See, e. g., H. R. Rep. No. 94-679, p. 2 (1975) (relying on agency’s esti-
mate that a limited reform bill could reduce hearing backlog by 3,000 cases 
a month “so that in 18 months cases can be adjudicated within 90 days”); 
S. Rep. No. 94-550, p. 3 (1975) (same); Delays in Social Security Appeals, 
Hearings before Subcommittee on Social Security of the House Committee 
on Ways and Means, 94th Cong., 1st Sess., 74 (1975) (assurances of SSA 
Commissioner Cardwell that backlog could be brought under control and 
hearings scheduled within 90 days of request by June 1977).

The Secretary has given similar assurances in litigating challenges to de-
lays in the review process. See, e. g., Sharpe v. Harris, 621 F. 2d, at 531; 
White v. Mathews, 434 F. Supp. 1252, 1256-1257 (Conn. 1976), aff’d, 559 
F. 2d 852 (CA2 1977); Crosby v. Social Security Administration, supra, 
at 1282. In the present case, the Secretary opposed the plaintiffs’ motion 
for summary judgment on the issue of liability in part on the ground that 
she was ready to issue regulations setting 90-day hearing deadlines, and 
the court should therefore abstain. App. to Pet. for Cert. 18a-19a.
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In fact, albeit under court pressure, the Secretary published 
proposed rules in the Federal Register in 1980, setting na-
tionwide time limits on the review process, and in 1981 char-
acterized revised rules as “realistic [time limits], which we 
plan to achieve, and for which we expect to be held account-
able,” and as “time limits which can and should be achieved in 
the operation of the adjudicatory system as it currently ex-
ists,” without “significantly greater resources” or “decreases 
in decisional accuracy.”12

In sum, for several independent reasons, Congress’ reluc-
tance to establish nationwide time limits within which the 
Secretary must resolve disputed disability claims does not 
support the inference that Congress disapproves the exercise 
by federal courts of their equitable power to ensure that dis-
ability claimants in particular jurisdictions are not deprived 
of their statutory entitlements. If any aspect of the post-
enactment legislative history of § 205(b) of the Social Security 

12 Subcommittee on Social Security of the House Committee on Ways and 
Means, Status of the Disability Insurance Program, 97th Cong., 1st Sess., 
45-46 (Comm. Print 1981) (hereinafter 1981 Comm. Print) (response of 
Social Security Commissioner Driver to Rep. Pickle). The proposed 
rulemaking set a 90-day limit on hearings, subject to exceptions very simi-
lar to the nine exceptions in the present case, and required that hearing 
decisions issue within 30 days after a hearing is held and the record closed. 
45 Fed. Reg. 12838-12839 (1980). Reporting to Congress 10 months later, 
the Secretary recommended 150 days from application for reconsideration 
to decision, and 165 days from request for a hearing to issuing a decision, 
because experience had indicated that, nationwide, the agency could pro-
vide hearings within 90 days only in about 70% of the cases, and issue 
decisions within 30 days in about 80% of the cases. U. S. Dept, of Health 
and Human Services, Report to Congress, Implementation of Section 308, 
Public Law 96-265 (Oct. 21, 1980), reprinted in 1981 Comm. Print, at 43.

Whether Congress might have acted affirmatively but for the Secre-
tary’s assurances is a matter for conjecture, but it is as valid an inference 
as the majority’s inference that Congress’ failure to enact nationwide dead-
lines, or to order the Secretary to do so pursuant to her rulemaking author-
ity, is an affirmative rejection of the proposition that a claimant’s § 205(b) 
right to a timely hearing should be effectuated through promulgation of 
time limits.
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Act bears directly on the problem before us, it is the fact that 
Congress has repeatedly reenacted the provision with the 
awareness that the courts had been ordering the Secretary 
to comply with time limits when necessary to prevent unrea-
sonable delays in providing reconsiderations and hearings. 
There is thus no basis for the majority’s conclusion that the 
equitable remedy ordered by the District Court in this case is 
barred by implication.

Ill
Because the District Court’s remedy is barred neither by 

an explicit statutory restriction, nor by implication, it should 
be upheld unless it constitutes an abuse of discretion. The 
abuse-of-discretion standard is not toothless in this context. 
We have cautioned the lower federal courts against “engraft-
ing their own notions of proper procedures upon agencies en-
trusted with substantive functions by Congress.” Vermont 
Yankee Nuclear Power Corp. v. Natural Resources Defense 
Council, Inc., 435 U. S. 519, 525 (1978). Congress has man-
dated hearings on disputed disability determinations, but has 
committed implementation of the review and hearing process 
to the Secretary. I agree that the Secretary has substantial 
discretion, with which the courts should not interfere, in 
determining how to comply with her statutory obligations.

These general principles of judicial deference to agency dis-
cretion in devising procedures to achieve legislatively defined 
objectives are reinforced by some pragmatic considerations. 
Excepting, of course, those cases where denial of benefits 
rises to the level of violations of due process, I would agree 
that the problem of delay may at times not be susceptible to 
judicial solution. For example, when crowded adminis-
trative dockets are directly linked to limited congressional 
appropriations and lack of personnel, the only solution may 
lie in the hands of Congress. Similarly, when delays are di-
rectly linked to the fairness and accuracy of the adjudicatory 
process—for example, when delays result from the need to 
gather additional medical evidence relevant to the core issue 
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of disability—only the agency charged with determining dis-
ability within the terms of the statute may be able to alleviate 
the problem.

On the other hand, the Secretary’s discretion cannot be 
boundless, and courts must determine whether her actions 
are sufficient to effectuate the individual entitlements cre-
ated by Congress. Therefore, many situations quite appro-
priately call for judicial intervention. For example, when a 
standard for processing similar cases can be established from 
the agency’s own records, lengthy delays beyond that norm 
may indicate a dilatory agency response inconsistent with the 
statutory directive to provide a claimant a timely hearing. 
Similarly, if the agency’s records disclose specific inefficien-
cies or inactivity that bear no definable relationship to re-
source constraints or the need to ensure accurate decision-
making, courts would be remiss in deferring to the agency’s 
unreasonably dilatory processing of claimants’ requests for 
review.

The record in the present case supports the conclusion that 
the District Court tailored its remedy to respond to causes of 
delay that are properly susceptible to judicial scrutiny and 
solution. The District Court considered record evidence of 
the agency’s standard for processing disability hearing re-
quests. The Secretary offered the 90-day figure as her es-
tablished policy for scheduling hearings. Prior to the Dis-
trict Court’s order, she provided hearings within that time in 
only 57% of the cases, with a 2- to 9-month range of delay. 
App. to Pet. for Cert. 15a. Yet the Secretary did not com-
plain that she was prevented from complying with her own 
policy because of lack of resources. To the contrary, she 
stated that she had the proper complement of ALJs needed 
to conduct Title II disability hearings in Vermont.13 There-

13 The Secretary hypothesized four categories of reasons for not schedul-
ing hearings within 90 days: lack of claimant cooperation in providing nec-
essary information; delay in response from medical sources cited by the 
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fore, when the District Court ordered relief, no record evi-
dence suggested that the Secretary would have difficulty 
complying.

When the District Court turned its attention to delays 
in the reconsideration process, it based its order on 77 rep-
resentative case summaries provided by the Secretary. 
Again, the Secretary’s own standard was disposition in less 
than 90 days. The court accepted her description of the 
“complex and time-consuming” reconsideration process, 
which encompasses a de novo review of the existing record 
and any necessary supplemental evidence. The court there-
fore allowed a “reasonable time for locating the claim folder, 
forwarding it to the appropriate agency, obtaining and as-
sessing additional evidence, and generating notices.” Id., at 
29a. In each of the 27 cases in which reconsideration took 
longer than 90 days, however, the court found “periods of un-
explained delay, not directly attributable to necessary steps 
in the reconsideration process.” Id., at 28a. It further 
found that, “when the explained delays in the case sum-
maries are subtracted, most, if not all, of the cases could 
have been completed within 90 days.” Ibid, (emphasis in 
original).

Thus, far from imposing an arbitrary deadline on an embat-
tled agency, the court looked first to the standard adopted by 
the agency itself for meeting its statutory obligation to pro-
vide timely hearings within the constraints of the resources 
available to it. Further, the court explicitly rejected the re-
spondents’ contentions that delays beyond a specific number 
of days violated the statute, and that the mere passage of 
time justified the extraordinary relief sought by the plaintiff 

claimant; logistical and scheduling problems due to distant travel; and 
agency assistance to claimants in obtaining complex and specialized medical 
development. Answers to Interrogatories Nos. 23, 24, App. 52. The 
Secretary provided no evidence that any of these reasons caused delays in 
scheduling the class representatives’ hearings.
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class. App. 99-100. Rather, the court framed the question 
as the reasonableness of the delays.14 The court’s demands 
to the parties over a 3-year period to produce a record suffi-
cient to answer the question presented15 evinces its reluc-
tance to substitute its own sense of proper agency procedure 
for that of the Secretary.

The court’s remedy similarly reflects its sensitivity to the 
special difficulties of administering the massive Social Secu-
rity system, and to the challenges the Secretary faces in 
meeting the administrative goals of accuracy and prompt-
ness. Cf. Califano v. Boles, 443 U. S. 282, 285 (1979). By 
exempting from its order circumstances in which the agency 
needed to gather medical evidence and reports, the court re-
sponded to the Secretary’s concern that she not be forced to 
sacrifice accuracy for the sake of providing more expeditious 
hearings. By exempting circumstances in which the claim-
ant failed to cooperate in the process or contributed to the 
delay, the court accommodated the Secretary’s concern that 

14 Midway through the litigation, the court found the record “devoid of 
information concerning the reasons why the delays occurred. The plain-
tiffs have recognized that there will be times when the delay is either re-
quested by the recipients to enable them to provide additional information 
or is caused by the recipients’ failure to cooperate with the Secretary’s re-
quests. Similarly, the Secretary has acknowledged that delays may have 
been the result of increased case-load or insufficient staffing. It is clear, 
then, that the record is inconclusive with respect to the reasonableness of 
the delays. And since the reasonableness of the delays is the prime ques-
tion before the court, the motions for summary judgment must be denied.”
Memorandum Decision of July 14, 1980, App. 99-100. Only after contin-
ued discovery did the court rule that delays beyond 90 days were unreason-
able. App. to Pet. for Cert. 28a-29a.

16 In response to plaintiffs’ third request for interrogatories, seeking the 
data demanded by Judge Holden, the Secretary chose to submit 77 ran-
domly selected disability reconsideration cases selected by her from a total 
of 453 reconsiderations performed between October 1, 1977, and January 
31, 1980. Defendant’s Answers to Third Interrogatories, Mar. 30, 1981, 
App. 105-149, 193-195.
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she be permitted the degree of flexibility required in the best 
interests of the claimants as well as the agency. And, of 
course, a significant accommodation to the Secretary’s con-
cern for accurate determinations in the court’s order is its 
total exemption of the decisionmaking, as opposed to the 
information-gathering, process. There is no time limit what-
soever placed on ALJs’ deliberations and issuance of deci-
sions. ALJs have sufficient time to deliberate to ensure 
accurate decisions, and to schedule new consultative exami-
nations if additional evidence is required.

Finally, the consequences of the injunction are a further 
indication of the reasonableness of the court’s interpretation 
of the statutory mandate. Cf. Califano v. Yamasaki, 442 
U. S., at 697. During the 28 months in which a hearing in-
junction has been in effect, the Secretary has met the stand-
ard in all but one case, without additional allocation of re-
sources and subsequent adverse impact elsewhere in the 
Social Security Title II disability claims system. Brief for 
Respondents 30, n. 32; Tr. of Oral Arg. 33, 51. This record 
suggests both that the injunction has not had the slightest 
impact on the Secretary’s nationwide management of the 
disability review process, and that the injunction has had the 
desired effect of enforcing disabled Vermonters’ rights to 
timely hearings.

A remedy manifestly attentive to the Secretary’s practical 
and policy concerns should not be held to be an abuse of dis-
cretion. The District Court’s order applied only to delay 
that was found as fact not to be the “direct and foreseeable 
consequenc[e]... of the conscientious implementation of the 
Social Security Act.” Brief for Petitioner 33. Given the ad-
ditional record evidence that 21.3% of the initial determina-
tions that a claimant was not disabled within the meaning of 
the Social Security Act were found on reconsideration to be 
erroneous, and 56.2% of the decisions were reversed at the 
hearing stage, App. 53, the court properly responded to the 
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special urgency of enjoining unreasonable barriers to claim-
ants’ receipt of benefits mandated by Congress.16

IV
In summary, the relief ordered in this case was founded on 

three correct premises. First, a federal court has a respon-
sibility to enforce the right to a hearing expressly granted in 
the Social Security Act. The Act requires that such a hear-
ing be timely. Second, the mere length of processing times 
does not constitute an adequate basis for classwide injunctive 
relief, for the delay may be attributable to reasons related 
to the Secretary’s mandate to make accurate as well as expe-
ditious disability determinations within the constraints of the 
resources at her disposal. However, if the causes of delay 
are unrelated to the adjudicative process, the delay is unrea-
sonable. Third, the unreasonableness of delay is of magni-
fied significance when the record establishes that more than 
half of the Vermont claimants who pursue their right to an 
administrative hearing are found to have been disabled and 
to be entitled to the payments initially denied by the Secre-
tary. By definition, a disabled person has been unable “to 
engage in any substantial gainful activity,” 42 U. S. C. 
§ 423(d)(1)(A) (emphasis supplied), and deprivation of income 
works hardships that cannot adequately be compensated by

16 The significance we place on the reversal rate must be tempered by the 
fact that the administrative appeals process permits introduction of addi-
tional evidence of disability at each stage. Therefore, a denial of disability 
status at one stage could well have been “correct” based on the evidence 
available to the decisionmaker. Cf. Mathews v. Eldridge, 424 U. S. 319, 
346-347 (1976). Nonetheless, the fact remains that hundreds of disabled 
Vermonters endure grave hardship because they do not receive entitle-
ments during the delayed review process. The Government has an obliga-
tion to the rightful beneficiaries of its insurance program. Members of the 
plaintiff class were once workers, paying into the Social Security system 
for the required number of years to earn entitlement to income when dis-
abling illness or accident keeps them from the workplace.
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retroactive payments following a delayed decision in his or 
her favor. Therefore, in the face of irreparable harm to the 
plaintiff class, which has established a statutory right to re-
lief, a federal court properly may order injunctive relief, and 
properly did so in the present case.

I dissent.
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THREE AFFILIATED TRIBES OF THE FORT 
BERTHOLD RESERVATION v. WOLD 

ENGINEERING, P. C., et  al .

CERTIORARI TO THE SUPREME COURT OF NORTH DAKOTA

No. 82-629. Argued November 29, 1983—Decided May 29, 1984

The North Dakota statute (Chapter 27-19) governing the Indian civil juris-
diction of the state courts provides that jurisdiction shall extend “over all 
civil causes of action which arise on an Indian reservation upon accept-
ance by Indian citizens.” North Dakota’s Enabling Act provides that all 
Indian land “shall remain under the absolute jurisdiction and control of 
Congress.” Petitioner Indian Tribe, which had not accepted state civil 
jurisdiction under Chapter 27-19, employed respondent Wold Engineer-
ing (hereafter respondent) to design and build a water-supply system on 
petitioner’s reservation in North Dakota. When the project was com-
pleted, it did not perform to petitioner’s satisfaction, and petitioner sued 
respondent in a North Dakota state court for negligence and breach of 
contract. At the time suit was filed, petitioner’s tribal court did not 
have jurisdiction over a claim by an Indian against a non-Indian in the 
absence of an agreement by the parties. Although the subject matter of 
petitioner’s complaint was within the general scope of the state court’s 
jurisdiction, that court granted respondent’s motion to dismiss the com-
plaint on the ground that the court lacked subject-matter jurisdiction 
over any claim arising in Indian country, including a claim by an Indian 
against a non-Indian. The North Dakota Supreme Court affirmed. In-
terpreting Chapter 27-19 to disclaim state-court jurisdiction over a claim 
against a non-Indian by an Indian tribe that had not accepted jurisdiction 
under the statute, the court determined that the North Dakota Legisla-
ture had disclaimed jurisdiction pursuant to the federal statute (Pub. L. 
280) governing state jurisdiction over Indian country and that such dis-
claimer, because it had been authorized by Pub. L. 280, did not violate 
either the North Dakota or Federal Constitution. The court rejected 
petitioner’s argument that the jurisdiction that it had recognized in Ver-
million v. Spotted Elk, 85 N. W. 2d 432—wherein it was held that the 
existing jurisdictional disclaimers in the State’s Enabling Act and Con-
stitution foreclosed civil jurisdiction over Indian country only in cases in-
volving interests in Indian lands themselves—had not been extinguished 
altogether and that the North Dakota courts possessed “residuary juris-
diction” over a claim by an Indian against a non-Indian following the en-
actment of Pub. L. 280 and the Civil Rights Act of 1968, which amended
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Pub. L. 280 to require that all subsequent assertions of jurisdiction be 
preceded by tribal consent. The court also rejected petitioner’s argu-
ment that to prohibit a suit such as petitioner’s would violate the Equal 
Protection Clause of the Fourteenth Amendment and deny petitioner 
equal access to the courts in violation of the North Dakota Constitution.

Held:
1. No federal law or policy required the North Dakota courts to 

forgo in this case the jurisdiction recognized in Vermillion, supra. 
Pp. 147-151.

(a) The exercise of state-court jurisdiction in this case would not in-
terfere with the right of tribal Indians to govern themselves under their 
own laws. As a general matter, tribal self-government is not impeded 
when a State allows an Indian to seek relief against a non-Indian con-
cerning a claim arising in Indian country. The exercise of state jurisdic-
tion is particularly compatible with tribal autonomy when, as here, the 
suit is brought by the tribe itself and the tribal court lacked jurisdiction 
over the claim at the time the suit was instituted. Pp. 147-149.

(b) Nor would the exercise of state jurisdiction here be inconsistent 
with the federal and tribal interests reflected in North Dakota’s En-
abling Act or in Pub. L. 280. The legislative record suggests only that 
the Enabling Act’s phrase “absolute [congressional] jurisdiction and con-
trol” was meant to foreclose state regulation and taxation of Indians and 
their lands, not that Indians were to be prohibited from entering state 
courts to pursue judicial remedies against non-Indians. Public Law 280 
does not either require North Dakota to disclaim the basic jurisdiction 
recognized in Vermillion or authorize it to do so. Nothing in Pub. L. 
280’s language or legislative history indicates that it was meant to di-
vest States of pre-existing and otherwise lawfully assumed jurisdiction. 
Pp. 149-151.

2. Where it is uncertain whether the North Dakota Supreme Court’s 
interpretation of Chapter 27-19 rested on a misconception of federal law, 
its judgment will be vacated, and the case will be remanded to that court 
for reconsideration of the state-law question. Pp. 151-158.

(a) The court’s incorrect assumption that Pub. L. 280 and the Civil 
Rights Act of 1968 either authorized North Dakota to disclaim jurisdic-
tion or affirmatively forbade the exercise of jurisdiction absent tribal 
consent appears to have been the sole basis relied upon by the court to 
avoid holding the jurisdictional disclaimer unconstitutional as applied in 
this case. Pp. 154-155.

(b) The manner in which the court rejected the availability of 
“residuary jurisdiction” leaves open the possibility that, despite the 
court’s references to state law, it regarded federal law as an affirmative 
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bar to the exercise of jurisdiction here and interpreted state law to avoid 
a perceived conflict. Pp. 155-157.

(c) The conclusion that the North Dakota Supreme Court’s state-
law decision may have rested on federal law is buttressed by prudential 
considerations. If that court is not given an opportunity to reconsider 
its conclusions with the proper understanding of federal law, this Court, 
contrary to the fundamental rule that it will not reach constitutional 
questions in advance of the necessity of deciding them, will be required 
to decide whether North Dakota has denied petitioner equal protection 
under the Fourteenth Amendment. Pp. 157-158.

321 N. W. 2d 510, vacated and remanded.

Black mun , J., delivered the opinion of the Court, in which Bur ger , 
C. J., and Brenn an , Whit e , Mars hal l , Powe ll , and O’Con no r , JJ., 
joined. Rehn qui st , J., filed a dissenting opinion, in which Stev ens , J., 
joined, post, p. 159.

Raymond Cross argued the cause for petitioner. With 
him on the briefs was John 0. Holm.

Deputy Solicitor General Claiborne argued the cause for 
the United States as amicus curiae in support of petitioner. 
With him on the brief were Solicitor General Lee, Acting As-
sistant Attorney General Habicht, and Edwin S. Kneedler.

Hugh McCutcheon argued the cause for respondents and 
filed a brief for respondent Wold Engineering, P. C.*

Justi ce  Black mun  delivered the opinion of the Court.
This litigation presents issues of state-court civil jurisdic-

tion over a claim asserted by an Indian tribe. The case, as it 
comes to us, is somewhat unusual in a central respect: the 
Tribe seeks, rather than contests, state-court jurisdiction, 
and the non-Indian party is in opposition. Cf. Williams v. 
Lee, 358 U. S. 217 (1959).

Chapter 27-19 of the North Dakota Century Code (1974) is 
entitled “Indian Civil Jurisdiction.” Section 27-19-01 of that

*Briefs of amici curiae urging reversal were filed for the Standing Rock 
Sioux Tribe et al. by Reid Peyton Chambers; and for the Turtle Mountain 
Band of Chippewa Indians by Kim Jerome Gottschalk and Richard B. 
Collins.
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Code provides that the jurisdiction of North Dakota courts 
shall extend “over all civil causes of action which arise on an 
Indian reservation upon acceptance by Indian citizens.” In 
this case, the Supreme Court of North Dakota interpreted 
Chapter 27-19 to disclaim state-court jurisdiction over a 
claim (against a non-Indian) by an Indian Tribe that had not 
accepted jurisdiction under the statute. The court deter-
mined that the North Dakota Legislature had disclaimed ju-
risdiction pursuant to the principal federal statute governing 
state jurisdiction over Indian country, namely, the Act of 
Aug. 15, 1953, 67 Stat. 588, as amended, 28 U. S. C. § 1360, 
commonly known as Pub. L. 280. The court further con-
cluded that the jurisdictional disclaimer, inasmuch as it was 
authorized by Pub. L. 280, did not run afoul of the North 
Dakota or Federal Constitutions. Because the North Dakota 
Supreme Court’s interpretation of Chapter 27-19 and its 
accompanying constitutional analysis appear to us to rest on 
a possible misunderstanding of Pub. L. 280, we vacate the 
court’s judgment and remand the case to allow reconsider-
ation of the jurisdictional questions in the light of what we 
feel is the proper meaning of the federal statute.

I
A. Petitioner Three Affiliated Tribes of the Fort Berthold 

Reservation is a federally recognized Indian Tribe with its 
reservation in northwestern North Dakota. Act of Mar. 3, 
1891, ch. 543, §23, 26 Stat. 1032. See City of New Town v. 
United States, 454 F. 2d 121 (CA8 1972). In 1974, petitioner 
employed respondent Wold Engineering, P. C. (hereafter 
respondent), a North Dakota corporation, to design and 
build the Four Bears Water System Project, a water-supply 
system located wholly within the reservation. The project 
was completed in 1977 but it did not perform to petitioner’s 
satisfaction.

In 1980, petitioner sued respondent in a North Dakota 
state court for negligence and breach of contract. At the 
time the suit was filed, petitioner’s tribal court did not have 
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jurisdiction over a claim by an Indian against a non-Indian in 
the absence of an agreement by the parties. Tribal Code, 
ch. II, § 1(a).1 The subject matter of petitioner’s complaint, 
however, clearly fell within the scope of the state trial court’s 
general jurisdiction. See N. D. Const., Art. VI, §8; N. D. 
Cent. Code § 27-05-06 (1974 and Supp. 1983). After counter- 
claiming for petitioner’s alleged failure to complete its pay-
ments on the water-supply system, respondent moved to dis-
miss petitioner’s complaint on the ground that the trial court 
lacked subject-matter jurisdiction over any claim arising in 
Indian country.

B. At this point, in order to place respondent’s jurisdic-
tional argument in perspective, it is desirable to review the 
somewhat erratic course of federal and state law governing 
North Dakota’s jurisdiction over the State’s Indian reser-
vations. Long before North Dakota became a State, this 
Court had recognized the general principle that Indian terri-
tories were beyond the legislative and judicial jurisdiction of 
state governments. Worcester v. Georgia, 6 Pet. 515 (1832); 
see generally Williams v. Lee, 358 U. S., at 218-222. That 
principle was reflected in the federal statute that granted 
statehood to North Dakota. Like many other other States 
in the Midwest and West,  North Dakota was required to 
“disclaim all right and title ... to all lands lying within [the 
State] owned or held by any Indian or Indian tribes” as a con-
dition for admission to the Union. Enabling Act of Feb. 22, 
1889, § 4, cl. 2, 25 Stat. 677. The Act further provided that 
all such Indian land shall “remain subject to the disposition 
of the United States, and . . . shall remain under the abso-
lute jurisdiction and control of the Congress of the United

2

1 Following the North Dakota Supreme Court’s decision in this case, peti-
tioner’s Tribal Business Council amended the Tribal Code to grant the 
tribal court subject-matter jurisdiction over all civil causes of action arising 
within the boundaries of the Fort Berthold Reservation.

2 See F. Cohen, Handbook of Federal Indian Law 268, and h. 72 (1982 
ed.).
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States.” Ibid. North Dakota’s original Constitution con-
tained, in identical terms, the required jurisdictional dis-
claimers. See N. D. Const., Art. XVI, §203, cl. 2 (1889).

Federal restrictions on North Dakota’s jurisdiction over 
Indian country, however, were substantially eliminated in 
1953 with the enactment of the aforementioned Pub. L. 280. 
See generally Washington v. Yakima Indian Nation, 439 
U. S. 463, 471-474 (1979).3 Sections 2 and 4 of Pub. L. 280 
gave five States full jurisdiction, with a stated minor excep-
tion as to each of two States, over civil and criminal actions 
involving Indians and arising in Indian country. 67 Stat. 
588-589, codified, as amended, at 18 U. S. C. § 1162 and 28 
U. S. C. §1360, respectively. Sections 6 and 7 gave all 
other States the option of assuming similar jurisdiction. 
Section 6 authorized States whose constitutions and statutes 
contained federally imposed jurisdictional restraints, like 
North Dakota’s, to amend their laws to assume jurisdiction. 
67 Stat. 590, codified, as amended, at 25 U. S. C. §1324. 
Section 7 provided similar federal consent to any other State 
not having civil and criminal jurisdiction, but required such 
States to assume jurisdiction through “affirmative legislative 
action.” 67 Stat. 590. As originally enacted, Pub. L. 280 
did not require States to obtain the consent of affected Indian 
tribes before assuming jurisdiction over them. Title IV of 
the Civil Rights Act of 1968 amended Pub. L. 280, however, 
to require that all subsequent assertions of jurisdiction be 
preceded by tribal consent. Pub. L. 90-284, §§401, 402, 
406, 82 Stat. 78-80, codified at 25 U. S. C. §§ 1321, 1322, 
1326.

Even before North Dakota moved to amend its Constitu-
tion and assume full jurisdiction under Pub. L. 280, the 
North Dakota Supreme Court had taken an expansive view 
of the scope of state-court jurisdiction over Indians in Indian 

3 Before that, however, Congress had vested North Dakota with certain 
criminal jurisdiction over the Devils Lake Reservation. Act of May 31, 
1946, ch. 279, 60 Stat. 229.
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country. In 1957, the court held that the existing jurisdic-
tional disclaimers in the Enabling Act and the State’s Con-
stitution foreclosed civil jurisdiction over Indian country only 
in cases involving interests in Indian lands themselves. Ver-
million v. Spotted Elk, 85 N. W. 2d 432. The following 
year, 1958, North Dakota amended its Constitution to au-
thorize its legislature to “provid[e] for the acceptance of such 
jurisdiction [over Indian country] as may be delegated to the 
State by Act of Congress.” N. D. Const., Art. XIII, §1, 
cl. 2. Finally, in 1963, the North Dakota Legislature en-
acted Chapter 27-19, the principal section of which provides:

“In accordance with the provisions of Public Law 280 
. . . and [the amended] North Dakota constitution, juris-
diction of the state of North Dakota shall be extended 
over all civil causes of action which arise on an Indian 
reservation upon acceptance by Indian citizens in a man-
ner provided by this chapter. Upon acceptance the ju-
risdiction of the state shall be to the same extent that the 
state has jurisdiction over other civil causes of action, 
and those civil laws of this state that are of general appli-
cation to private property shall have the same force and 
effect within such Indian reservation or Indian country 
as they have elsewhere within this state.” N. D. Cent. 
Code §27-19-01 (1974).

On their face, both the 1958 amendment to the North Da-
kota Constitution and Chapter 27-19 appear to expand pre-
existing state jurisdiction over Indian country rather than to 
contract it. In In re Whiteshield, 124 N. W. 2d 694 (1963), 
however, the North Dakota Supreme Court reached the con-
clusion that Chapter 27-19 actually disclaimed all jurisdiction 
over claims arising in Indian country absent Indian consent. 
In subsequent decisions, that court adhered to its general 
view that without Indian consent “the State has no jurisdic-
tion over any civil cause arising on an Indian reservation in 
this State.” White Eagle v. Dorgan, 209 N. W. 2d 621, 623
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(1973).4 In each case in which the North Dakota Supreme 
Court declined to recognize jurisdiction, however, the de-
fendant was an Indian; the court never had held squarely that 
an Indian could not maintain an action against a non-Indian in 
state court for a claim arising in Indian country.5

C. Respondent’s motion to dismiss rested on the restric-
tive jurisdictional principles of Whiteshield and its succes-
sors. Because the petitioner Tribe at no point has consented 
to state-court jurisdiction under Chapter 27-19 over the Fort 
Berthold Reservation, respondent argued that the trial court 
lacked jurisdiction over petitioner’s claim under Chapter 
27-19 and the amended provisions of Pub. L. 280. Peti-
tioner opposed respondent’s motion to dismiss on the ground, 
inter alia, that the tribal consent requirements of the Civil 
Rights Act of 1968 were not meant to apply to a suit brought 
by a tribal government like petitioner. The trial court 
rejected petitioner’s arguments and granted the motion to 
dismiss the suit for lack of jurisdiction, but did so without 
prejudice to a renewal of the action following compliance 
with the state and federal consent requirements. App. to 
Pet. for Cert. la.

On appeal, the North Dakota Supreme Court affirmed. 
321 N. W. 2d 510 (1982). Petitioner argued that the juris-
diction recognized in Vermillion had not been extinguished 
altogether and that the North Dakota courts possessed 
“residuary jurisdiction” over a claim by an Indian against a 
non-Indian following the enactment of Pub. L. 280 and the 
Civil Rights Act of 1968. The court rejected this argument, 
adhering instead to its conclusion in Nelson v. Dubois, 232 

4 In Goumeau v. Smith, 207 N. W. 2d 256, 258 (1973), the court ex-
pressly held that Vermillion “no longer states the rule to be applied . . .
in a case between Indians arising out of use of the public highways on an
Indian reservation.”

8 In United States ex rel. Hall v. Hansen, 303 N. W. 2d 349, 350, and 
n. 3 (1981), however, the court did state in dictum that a state trial court 
lacked jurisdiction over a claim by an Indian against a non-Indian arising in 
Indian country.
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N. W. 2d 54 (1975), that any residuary jurisdiction was pre-
empted by the tribal consent requirements contained in the 
Civil Rights Act of 1968. After reviewing the history of 
North Dakota’s jurisdiction over Indian country, the court 
reaffirmed its prior holdings, observing that “we have no 
jurisdiction over civil causes of action arising within the 
exterior boundaries of an Indian reservation, unless the In-
dian citizens of the reservation vote to accept jurisdiction.” 
321 N. W. 2d, at 512.

The court also rejected petitioner’s argument that to pro-
hibit an Indian plaintiff from suing a non-Indian in state court 
for a claim arising on an Indian reservation would violate the 
Equal Protection Clause of the Fourteenth Amendment and 
deny petitioner equal access to the courts, in violation of the 
North Dakota Constitution.6 The court relied on Washing-
ton v. Yakima Indian Nation, 439 U. S. 463 (1979), in which 
this Court rejected an equal protection challenge to a state 
jurisdictional statute that relied on tribal classifications. In 
Yakima Indian Nation the Court held that the unique legal 
status of Indian tribes under federal law permitted the Fed-
eral Government to single out tribal Indians in ways that 
otherwise might be unconstitutional, and that the state juris-
dictional statute at issue there was insulated from strict 
scrutiny under the Equal Protection Clause because it was 
enacted under the authority of Pub. L. 280. 439 U. S., at 
499-502. The North Dakota Supreme Court concluded: 
“Likewise, the people of North Dakota and the legislature 
were acting under explicit authority granted by Congress in 
the exercise of its federal power over Indians when our Con-

6 “All courts shall be open, and every man for any injury done him in his 
lands, goods, person or reputation shall have remedy by due process of 
law, and right and justice administered without sale, denial or delay.” 
N. D. Const., Art. I, §9. The State’s Constitution further provides that 
no citizen or class of citizens “shall... be granted privileges or immunities 
which upon the same terms shall not be granted to all citizens.” Art. I, 
§21.
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stitution was amended and Chapter 27-19 . . . was enacted.” 
321 N. W. 2d, at 513. As a result, any discrimination 
against Indian litigants did not violate the State or Federal 
Constitutions. Ibid.

Because of the complexity and importance of the issue 
posed by the North Dakota Supreme Court’s decision, we 
granted certiorari. 461 U. S. 904 (1983).

II
Respondent does not dispute that petitioner’s claim comes 

within the scope of the civil jurisdiction recognized by the 
North Dakota court in its Vermillion ruling in 1957. Re-
spondent advances two arguments in support of the North 
Dakota Supreme Court’s conclusion that state-court jurisdic-
tion no longer extends so far. The first is that federal law 
precludes the state courts from asserting jurisdiction over 
petitioner’s claim. The second is that, regardless of federal 
law, the North Dakota Supreme Court has held that the trial 
court lacked jurisdiction as a matter of state law. We 
address these arguments in turn.

A
Although this Court has departed from the rigid demarca-

tion of state and tribal authority laid down in 1832 in Wor-
cester v. Georgia, 6 Pet. 515, the assertion of state authority 
over tribal reservations remains subject to “two independent 
but related barriers.”. White Mountain Apache Tribe v. 
Bracker, 448 U. S. 136, 142 (1980). First, a particular ex-
ercise of state authority may be foreclosed because it would 
undermine “‘the right of reservation Indians to make their 
own laws and be ruled by them.’” Ibid., quoting Williams 
n . Lee, 358 U. S., at 220. Second, state authority may be 
pre-empted by incompatible federal law. White Mountain, 
448 U. S., at 142. Accord, New Mexico v. Mescalero Apache 
Tribe, 462 U. S. 324, 334, and n. 16 (1983); Ramah Navajo 
School Board, Inc. v. Bureau of Revenue, 458 U. S. 832, 
837-838 (1982); McClanahan v. Arizona State Tax Comm’n, 
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411 U. S. 164, 179 (1973). We do not believe that either of 
these barriers precludes North Dakota courts from entertain-
ing a civil action by an Indian tribe against a non-Indian for a 
claim arising on an Indian reservation.

Despite respondent’s arguments, we fail to see how the ex-
ercise of state-court jurisdiction in this case would interfere 
with the right of tribal Indians to govern themselves under 
their own laws. To be sure, the full breadth of state-court 
jurisdiction recognized in Vermillion cannot be squared with 
principles of tribal autonomy; to the extent that Vermillion 
permitted North Dakota state courts to exercise jurisdiction 
over claims by non-Indians against Indians or over claims 
between Indians, it intruded impermissibly on tribal self-
governance. See Fisher n . District Court, 424 U. S. 382 
(1976); Williams v. Lee, supra. This Court, however, re-
peatedly has approved the exercise of jurisdiction by state 
courts over claims by Indians against non-Indians, even when 
those claims arose in Indian country. See McClanahan n . 
Arizona State Tax Comm’n, 411 U. S., at 173 (dictum); 
Poafpybitty v. Skelly Oil Co., 390 U. S. 365 (1968); Williams 
v. Lee, 358 U. S., at 219 (dictum); United States v. Can-
delaria, 271 U. S. 432, 444 (1926); Felix v. Patrick, 145 U. S. 
317, 332 (1892); Fellows n . Blacksmith, 19 How. 366 (1857).7 
The interests implicated in such cases are very different from 
those present in Williams v. Lee, where a non-Indian sued an 
Indian in state court for debts incurred in Indian country, or 
in Fisher y. District Court, where this Court held that a 
tribal court had exclusive jurisdiction over an adoption pro-
ceeding in which all parties were tribal Indians residing on a 
reservation. As a general matter, tribal self-government is 
not impeded when a State allows an Indian to enter its courts

7 A number of state courts have recognized the right of Indians to bring 
suits in state courts against non-Indians for claims arising in Indian coun-
try. See, e. g., McCrea v. Busch, 164 Mont. 442, 524 P. 2d 781 (1974); 
Paiz v. Hughes, 76 N. M. 562, 417 P. 2d 51 (1966); Whiting v. Hoffine, 294 
N. W. 2d 921, 923-924 (S. D. 1980).
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on equal terms with other persons to seek relief against a 
non-Indian concerning a claim arising in Indian country. 
The exercise of state jurisdiction is particularly compatible 
with tribal autonomy when, as here, the suit is brought by 
the tribe itself and the tribal court lacked jurisdiction over 
the claim at the time the suit was instituted.

Neither are we persuaded that the exercise of state juris-
diction here would be inconsistent with the federal and tribal 
interests reflected in North Dakota’s Enabling Act or in Pub. 
L. 280. As for the disclaimer provisions of the Enabling 
Act, the presence or absence of specific jurisdictional dis-
claimers rarely has had controlling significance in this Court’s 
past decisions about state jurisdiction over Indian affairs or 
activities on Indian lands. Arizona v. San Carlos Apache 
Tribe, 463 U. S. 545, 562 (1983); see F. Cohen, Handbook 
of Federal Indian Law 268 (1982 ed.).8 In this case, the 
sparse legislative record suggests only that the Enabling 
Act’s phrase “absolute [congressional] jurisdiction and con-
trol” was meant to foreclose state regulation and taxation of 
Indians and their lands, not that Indians were to be prohib-
ited from entering state courts to pursue judicial remedies 
against non-Indians. See H. R. Rep. No. 1025, 50th Cong., 
1st Sess., 8-9, 24 (1888). To the extent that the disclaimer 
language of the Enabling Act may be regarded as ambiguous, 
moreover, it is a settled principle of statutory construction 
that statutes passed for the benefit of dependent Indian 
tribes are to be liberally construed, with doubtful expressions 
being resolved in favor of the Indians. See, e. g., Bryan v. 
Itasca County, 426 U. S. 373, 392 (1976); Alaska Pacific 
Fisheries v. United States, 248 U. S. 78, 89 (1918). It would 
be contrary to this principle to resolve any ambiguity in the 

8 In Organized Village of Kake v. Egan, 369 U. S. 60, 71 (1962), this 
Court held that the phrase “absolute jurisdiction and control” was not 
intended to oust States completely from all authority concerning Indian 
lands. See, however, McClanahan v. Arizona State Tax Comm’n, 411 
U. S. 164, 176, n. 15 (1973).
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language of the Enabling Act in favor of a construction under 
which North Dakota could not provide a judicial forum for an 
Indian to obtain relief against a non-Indian.

We also cannot subscribe to the view that Pub. L. 280 
either required North Dakota to disclaim the basic jurisdic-
tion recognized in Vermillion or authorized it to do so. This 
Court previously has recognized that Pub. L. 280 was in-
tended to facilitate rather than to impede the transfer of ju-
risdictional authority to the States. Washington n . Yakima 
Indian Nation, 439 U. S., at 490; see also Bryan v. Itasca 
County, 426 U. S., at 383-390. Nothing in the language or 
legislative history of Pub. L. 280 indicates that it was meant 
to divest States of pre-existing and otherwise lawfully as-
sumed jurisdiction.9 Section 6 of the federal statute author-
ized a State whose enabling Act and constitution contained 
jurisdictional disclaimers “to remove any legal impediment to 
the assumption of civil and criminal jurisdiction” (emphasis 
added). 67 Stat. 590, codified, as amended, at 25 U. S. C. 
§ 1324. Similarly, § 7 gave congressional consent to the as-
sumption of jurisdiction by any other State “not having juris-
diction.” 67 Stat. 590. By their terms, therefore, both §6 
and § 7 were designed to eliminate obstacles to the assump-
tion of jurisdiction rather than to require pre-existing juris-
diction to be disclaimed. Although the Civil Rights Act of 
1968 amended Pub. L. 280 by adding tribal consent require-
ments, those requirements were not made retroactive;10 the 
1968 amendments therefore did not displace jurisdiction pre-

9 Although Vermillion was decided after the enactment of Pub. L. 280, 
the North Dakota Supreme Court made clear that it was confirming pre-
existing jurisdiction rather than establishing a previously unavailable ju-
risdictional category. See Vermillion v. Spotted Elk, 85 N. W. 2d, at 
435-436.

10See 25 U. S. C. §§ 1321(a), 1322(a), 1326; S. Rep. No. 721, 90th Cong., 
1st Sess., 32 (1967) (additional views of Sen. Ervin); Goldberg, Public Law 
280: The Limits of State Jurisdiction Over Reservation Indians, 22 UCLA 
L. Rev. 535, 551 (1975).
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viously assumed under Pub. L. 280, much less jurisdiction as-
sumed prior to and apart from Pub. L. 280. Similarly, while 
Pub. L. 280 authorized States to assume partial rather than 
full civil jurisdiction, see Washington v. Yakima Indian 
Nation, 439 U. S., at 493-499, nothing in Pub. L. 280 pur-
ports to authorize States to disclaim pre-existing jurisdiction. 
Indeed, the Civil Rights Act of 1968 granted States the au-
thority to retrocede jurisdiction acquired under Pub. L. 280 
precisely because Pub. L. 280 itself did not authorize such 
jurisdictional disclaimers.11

In sum, then, no federal law or policy required the North 
Dakota courts to forgo the jurisdiction recognized in Vermil-
lion in this case. If the North Dakota Supreme Court’s 
jurisdictional ruling is to stand, it must be shown to rest on 
state rather than federal law.

B
This Court concededly has no authority to revise the North 

Dakota Supreme Court’s interpretation of state jurisdictional 
law. Only last Term, in Arizona v. San Carlos Apache 
Tribe, supra, we noted that “to the extent that a claimed bar 
to state jurisdiction ... is premised on the respective State 
Constitutions, that is a question of state law over which the 
state courts have binding authority.” 463 U. S., at 561. 
That principle is equally applicable, of course, with respect to 
jurisdictional bars grounded in state statutes. If the North 
Dakota Supreme Court’s decision that the trial court lacked 
jurisdiction in this case rested solely on state law, the only 
remaining issue before this Court would be petitioner’s argu-

11 See 25 U. S. C. § 1323(a); 2 U. S. Dept, of Interior, Opinions of the 
Solicitor Relating to Indian Affairs, 1917-1974, pp. 1951-1952 (1979); see 
also Goldberg, supra, at 558-562. Although any assumption of jurisdic-
tion pursuant to Pub. L. 280 must comply with that statute’s procedural 
requirements, see Kennedy v. District Court of Montana, 400 U. S. 423 
(1971), Pub. L. 280’s requirements simply have no bearing on jurisdiction 
lawfully assumed prior to its enactment.
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ment that the jurisdictional disclaimer here violates peti-
tioner’s federal constitutional rights.12

It is equally well established, however, that this Court re-
tains a role when a state court’s interpretation of state law 
has been influenced by an accompanying interpretation of 
federal law. In some instances, a state court may construe 
state law narrowly to avoid a perceived conflict with federal 
statutory or constitutional requirements. See, e. g., United 
Air Lines, Inc. v. Mahin, 410 U. S. 623, 630-632 (1973); State 
Tax Comm’n v. Van Cott, 306 U. S. 511, 513-515 (1939); Red 
Cross Line v. Atlantic Fruit Co., 264 U. S. 109, 120 (1924); 
see also San Diego Building Trades Council v. Garmon, 353 
U. S. 26 (1957). In others, in contrast, the state court may 
construe state law broadly in the belief that federal law poses 
no barrier to the exercise of state authority. See, e. g., 
Standard Oil Co. v. Johnson, 316 U. S. 481 (1942). In both 
categories of cases, this Court has reviewed the federal ques-
tion on which the state-law determination appears to have 
been premised. If the state court has proceeded on an incor-
rect perception of federal law, it has been this Court’s prac-
tice to vacate the judgment of the state court and remand the 
case so that the court may reconsider the state-law question 
free of misapprehensions about the scope of federal law.13

12 The United States and the Turtle Mountain Band of Chippewa Indians, 
each of whom has filed a brief amicus curiae in support of petitioner, sug-
gest that Chapter 27-19 may violate 42 U. S. C. § 1981 to the extent that it 
precludes petitioner from maintaining its action in state court. Section 
1981 provides in relevant part: “All persons within the jurisdiction of the 
United States shall have the same right in every State and Territory . . . 
to sue ... as is enjoyed by white citizens.” Petitioner does not appear to 
have relied on § 1981 before the North Dakota Supreme Court, nor has it 
done so here. In light of our disposition of this case, we need not decide 
whether the § 1981 issue is properly before us or, if so, whether a violation 
of § 1981 has been made out. The Supreme Court of North Dakota is free, 
of course, to consider the applicability of § 1981 on remand if it deems the 
issue to be properly before it.

13 See 28 U. S. C. § 2106. In United Air Lines, Inc. v. Mahin, for exam-
ple, two justices of the Illinois Supreme Court had construed a state tax 
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Here, a careful reading of the North Dakota Supreme 
Court’s opinion leaves us far from certain that the court’s 
present interpretation of Chapter 27-19 does not rest on a 
misconception of federal law. In determining the role played 
by that court’s understanding of federal law, we are guided 
by the jurisdictional principles that have come to govern our 
calculation of adequate and independent state grounds. In 
Michigan v. Long, 463 U. S. 1032 (1983), this Court ruled 
that “when ... a state court decision fairly appears ... to be 
interwoven with the federal law, and when the adequacy and 
independence of any possible state law ground is not clear 
from the face of the opinion, we will accept as the most rea-
sonable explanation that the state court decided the case the 
way it did because it believed that federal law required it to 
do so.” Id., at 1040-1041. Although petitioner’s consti-
tutional challenge to the North Dakota Supreme Court’s 
judgment means that we do not face a question of our own 
jurisdiction, see Standard Oil Co. v. Johnson, 316 U. S., at 
482-483, we believe that the same general interpretive prin-
ciples properly apply here. The North Dakota Supreme 
Court’s opinion does state that the North Dakota Legislature 
“totally disclaimed jurisdiction over civil causes of action aris-
ing on an Indian reservation,” but it adds that the legislature 
did so “pursuant to Public Law 280,” “[u]nder the authority 
of Public Law 280,” and “under explicit authority granted by 
Congress in the exercise of its federal power over Indians.” 
321 N. W. 2d, at 511, 513. There are at least two respects 
in which these references and other language in the court’s 
opinion leave it far less than clear that the North Dakota 

statute to avoid a perceived conflict with the dormant Commerce Clause. 
This Court held that the interpretation forgone by the Illinois Supreme 
Court would not have run afoul of the Commerce Clause, and therefore re-
manded the case “to avoid the risk of ‘an affirmance of a decision which 
might have been decided differently if the court below had felt free, under 
our decisions, to do so.’” 410 U. S., at 632, quoting Perkins n . Benguet 
Consolidated Mining Co., 342 U. S. 437, 443 (1952).
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Supreme Court’s interpretation of Chapter 27-19 was not 
influenced by its understanding of federal law.

First, the court’s treatment of petitioner’s constitutional 
claims strongly suggests that the court’s underlying interpre-
tation of Chapter 27-19 would have been different if the court 
had realized from the outset that federal law does not in-
sulate the present jurisdictional disclaimer from state and 
federal constitutional scrutiny. While we express no view 
about the merits of petitioner’s federal equal protection chal-
lenge, we note that the North Dakota Supreme Court re-
jected petitioner’s state and federal constitutional claims not 
because it viewed them as otherwise meritless, but because 
“the people of North Dakota and the legislature were acting 
under explicit authority granted by Congress in the exercise 
of its federal power over Indians” in disclaiming state juris-
diction. 321 N. W. 2d, at 513. The court had proceeded on 
a similar assumption before; in Goumeau v. Smith, 207 
N. W. 2d 256 (1973), for example, the court rejected an In-
dian plaintiff’s jurisdictional claim based on the “open courts” 
provision of N. D. Const. Art. I, §9, because the tribal con-
sent requirements of the Civil Rights Act of 1968 were taken 
to foreclose jurisdiction:

“The courts of the State of North Dakota are open to 
all persons. But. . . Federal law prohibits State courts 
from assuming jurisdiction of civil actions involving Indi-
ans which arise on an Indian reservation, until such time 
as the Indians of that reservation have consented to such 
jurisdiction. Thus the courts of the State of North Da-
kota are open to Indians, if they consent to the courts’ 
jurisdiction as provided by law.” 207 N. W. 2d, at 259.

The assumption that Pub. L. 280 and the Civil Rights Act 
of 1968 either authorized North Dakota to disclaim jurisdic-
tion or affirmatively forbade the exercise of jurisdiction ab-
sent tribal consent is incorrect, for the reasons given above. 
That assumption, however, appears to have been the sole 
basis relied on by the North Dakota Supreme Court to avoid
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holding the jurisdictional disclaimer unconstitutional as 
applied in this case. Because the North Dakota Supreme 
Court has adhered consistently to the policy of construing 
state statutes to avoid potential state and federal constitu-
tional problems, see, e. g., State v. Kottenbroch, 319 N. W. 
2d 465, 473 (1982); Paluck v. Board of County Comm’rs, 307 
N. W. 2d 852, 856 (1981); Grace Lutheran Church v. North 
Dakota Employment Security Bureau, 294 N. W. 2d 767, 
772 (1980); North American Coal Corp. v. Huber, 268 N. W. 
2d 593, 596 (1978); Tang v. Ping, 209 N. W. 2d 624, 628 
(1973), it is entirely possible that the court would have 
avoided any constitutional question by construing Chapter 
27-19 not to disclaim jurisdiction here, and it is equally possi-
ble that the court will reconstrue Chapter 27-19 that way if it 
is given an opportunity to do so.

Second, the manner in which the court rejected the avail-
ability of “residuary jurisdiction” leaves open the possibility 
that, despite the court’s references to state law, the court 
regarded federal law as an affirmative bar to the exercise of 
jurisdiction here. The court stated:

“In essence, [petitioner] argues that North Dakota re-
tained residuary jurisdiction over actions brought by 
Indians against non-Indians for civil wrongs committed 
on Indian lands. . . . That argument would be more 
convincing had the legislature of North Dakota not, pur-
suant to Public Law 280, totally disclaimed jurisdiction 
over civil causes of action arising on an Indian reserva-
tion. In re Whiteshield, 124 N. W. 2d 694 (N. D. 1963). 
In Nelson v. Dubois, 232 N. W. 2d 54 (N. D. 1975), . . . 
we rejected the concept of ‘residuary’ jurisdiction. We 
adhere to that decision today.” 321 N. W. 2d, at 511 
(emphasis added).

The court’s reliance on Nelson v. Dubois is suggestive be-
cause Dubois itself turned aside an attempt to invoke state-
court jurisdiction over Indian country on the ground that 
federal law barred the exercise of jurisdiction. Specifically, 
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the court held that it did not have “residuary jurisdiction” 
over a suit by non-Indians against Indians, even if the ex-
ercise of jurisdiction were assumed not to infringe on tribal 
self-governance under Williams v. Lee, because the tribal 
consent provisions of the Civil Rights Act of 1968 pre-empted 
any exercise of state jurisdiction except in accordance with 
the terms of that Act. 232 N. W. 2d, at 57-59. The court 
recognized that its holding deprived the plaintiffs of any 
forum for their suit, but added: “The solution to this most 
serious problem lies not with the State. Congress may 
amend its statutes; Indian tribes of this State may begin 
to assert their own jurisdiction. This State cannot exercise 
jurisdiction that it does not possess.” Id., at 59.14

As noted above, the Civil Rights Act of 1968 in no way bars 
the exercise of jurisdiction in this case. The court’s reliance 
on Nelson v. Dubois to dismiss petitioner’s jurisdictional

14 The court has made even more clear in other cases its view that Pub. L. 
280, as amended by the 1968 Civil Rights Act, is an affirmative constraint 
on state jurisdiction. For example, in Schantz v. White Lightning, 231 
N. W. 2d 812, 815-816 (1975), the court stated:
“[A]ny change from the present [jurisdictional] case law would require ac-
tion by the United States Congress. The appellants are asking this court 
to assume the duties and responsibilities which are vested solely in the 
United States Congress. The arguments presented should be addressed 
to that body.

“The Congress has set out the mandatory procedure to be followed by the 
Indian Tribes and the State before the States may assume jurisdiction.. . . 
The Sioux Indians, not having accepted State jurisdiction as permitted and 
provided for by the congressional mandate and Chapter 27-19, we conclude 
that the State did not have, nor did it acquire, jurisdiction” (emphasis 
added).
See United States ex rel. Hall v. Hansen, 303 N. W. 2d, at 350; Nelson v. 
Dubois, 232 N. W. 2d, at 61 (dissenting opinion); Goumeau v. Smith, 207 
N. W. 2d, at 259; see also Poitra v. Demarrias, 502 F. 2d 23, 27 (CA8 
1974), cert, denied, 421 U. S. 934 (1975); American Indian Agricultural 
Credit Consortium, Inc. v. Fredericks, 551 F. Supp. 1020, 1021-1022 
(Colo. 1982).
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claim suggests, however, that the court was proceeding on a 
contrary premise. In that event, it may well have adopted 
a restrictive interpretation of Chapter 27-19 to avoid a per-
ceived conflict between state and federal jurisdictional man-
dates.15 By the same token, Nelson v. Dubois itself suggests 
that the court might recognize some measure of “residuary 
jurisdiction” here but for the mistaken belief that a federal 
jurisdictional impediment exists. Because we cannot ex-
clude this possibility with any degree of confidence, the 
prudent course is to give the North Dakota Supreme Court 
an opportunity to express its views on Chapter 27-19 and 
thereby “avoid the risk of ‘an affirmance of a decision which 
might have been decided differently if the court below had 
felt free, under our decisions, to do so.’” United Air Lines, 
Inc. v. Muhin, 410 U. S., at 632, quoting Perkins v. Benguet 
Consolidated Mining Co., 342 U. S. 437, 443 (1952).

Our conclusion that the North Dakota Supreme Court’s 
state-law decision may well have rested on federal law is but-
tressed by prudential considerations. Were we not to give 
the North Dakota Supreme Court an opportunity to recon-
sider its conclusions with the proper understanding of federal 
law, we would be required to decide whether North Dakota 
has denied petitioner equal protection under the Fourteenth 
Amendment by excluding it from state courts in a circum-
stance in which a non-Indian would be allowed to maintain a 
suit. It is a fundamental rule of judicial restraint, however, 
that this Court will not reach constitutional questions in ad-
vance of the necessity of deciding them. See, e. g., Leroy 

15 In at least one instance, the North Dakota Supreme Court took care 
not to extend its restrictive jurisdictional holdings to the situation in which 
an Indian plaintiff brought suit against a non-Indian defendant in state 
court. See Schantz v. White Lightning, 231 N. W. 2d, at 814, n. 1 (reject-
ing broad formulation of jurisdictional issue because it “would require the 
consideration of a question if an Indian could sue a non-Indian”). The 
court also once stated flatly that “Indians have the right to sue non-Indians 
in State courts.” Rolette County v. Eltobgi, 221 N. W. 2d 645, 648 (1974). 
But see n. 5, supra.
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v. Great Western United Corp., 443 U. S. 173, 181 (1979); 
Massachusetts v. Westcott, 431 U. S. 322, 323 (1977); Al-
exander v. Louisiana, 405 U. S. 625, 633 (1972); Ashwander 
v. TV A, 297 U. S. 288, 346-348 (1936) (concurring opinion); 
see also Whalen v. United States, 445 U. S. 684, 702 (1980) 
(Rehnqui st , J., dissenting). This Court has relied on that 
principle in similar circumstances to resolve doubts about the 
independence of state-law decisions in favor of an interpreta-
tion that avoids a constitutional question. See, e. g., Black 
v. Cutter Laboratories, 351 U. S. 292, 299 (1956). The same 
prudential rule is properly employed in this case. If the 
North Dakota Supreme Court reinterprets Chapter 27-19 to 
permit petitioner to maintain its claim in the state courts, or 
if it concludes that Chapter 27-19 violates the State’s Con-
stitution insofar as it bars jurisdiction in this case, neither 
that court nor this one will be required finally to reach peti-
tioner’s federal constitutional challenge. Under these cir-
cumstances, our responsibility to avoid unnecessary constitu-
tional adjudication demands that we resolve any uncertainty 
over the North Dakota Supreme Court’s decision in favor of 
the possibility that it was influenced by a misunderstanding 
of federal law.16

16 In addition, the practical cost of mistakenly concluding that federal law 
influenced the North Dakota Supreme Court’s treatment of Chapter 27-19 
is far outweighed by the cost of mistakenly reaching the opposite conclu-
sion. If the court’s misunderstanding of Pub. L. 280 in fact did not con-
tribute to its interpretation of state law, the court is free to reinstate its 
former judgment on remand. See, e. g., United Air Lines, Inc. v. Mahin, 
54 Ill. 2d 431, 298 N. E. 2d 161 (1973). In contrast, if the court’s under-
standing of federal law did play a role in its interpretation of Chapter 27-19 
but we were to proceed on a contrary assumption, we would be depriving 
petitioner of a judicial forum that the North Dakota Supreme Court would 
make available if only it were given another opportunity to address the 
issue. When the cost of erring in one direction is so negligible and the 
cost of erring in the other is so great, we think that uncertainty about 
the federal basis for the state-law decision properly is resolved in favor 
of the conclusion that federal law played a material role.
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III
It is important to recognize what we have not decided in 

this case today. We have made no ruling that Chapter 27-19 
has any meaning other than the one assigned to it by the 
North Dakota Supreme Court. Neither have we decided 
whether, assuming that the North Dakota Supreme Court 
adheres to its current interpretation of Chapter 27-19, appli-
cation of the statute to petitioner will deny petitioner federal 
equal protection or violate any other federally protected 
right. Finally, we have intimated no view concerning the 
state trial court’s jurisdiction over respondent’s counterclaim 
should the North Dakota Supreme Court decide that the trial 
court does have jurisdiction over petitioner’s claim. In-
stead, we merely vacate the North Dakota Supreme Court’s 
judgment and remand the case for further proceedings not 
inconsistent with this opinion.

It is so ordered.

Justi ce  Rehnqui st , with whom Justic e  Stevens  joins, 
dissenting.

The highest state court in North Dakota has made a deci-
sion on the scope of state-court jurisdiction, a decision based 
on a state statute passed following amendment of the State 
Constitution. The question is clearly one of state law, im-
mune from our review except in so far as it might be pre-
empted by federal law or in conflict with the United States 
Constitution. The Court today does not say that Chapter 
27-19, as interpreted by the North Dakota Supreme Court, is 
pre-empted by federal law. Nor does the Court find that 
statute unconstitutional. Yet the Court vacates the judg-
ment below because Pub. L. 280 neither “authorized” nor 
“required” any disclaimer of pre-existing state jurisdiction.

I do not disagree with the Court’s essay on the purpose 
and effect of Pub. L. 280. But I fail to see its relevance 
to the state-law issues decided by the court below. Accord-
ingly, I would affirm the judgment of the North Dakota court 
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because the only federal question actually before us—the 
constitutionality of North Dakota’s refusal to exercise ju-
risdiction over a lawsuit brought by an Indian tribe—is 
insubstantial.

In Part II-A of its opinion, the Court argues that state-
court jurisdiction over this case would have been proper, as a 
matter of both federal and North Dakota law, prior to the 
passage of Pub. L. 280 and that nothing in Pub. L. 280 should 
have changed that situation. In Part II-B, the Court par-
lays the eclipse of this “residual jurisdiction” into a reason 
for concluding that the North Dakota Supreme Court may 
have misunderstood Pub. L. 280 when it interpreted Chapter 
27-19. The linchpin of the entire argument is the 1957 case 
of Vermillion n . Spotted Elk, 85 N. W. 2d 432, in which the 
North Dakota court took an expansive view of the scope of 
state-court jurisdiction over suits by and against Indians in 
Indian country. The Court today correctly states that the 
jurisdiction claimed in Vermillion—over all civil actions aris-
ing in Indian country, except those involving interests in In-
dian lands—would embrace this case. Ante, at 147. But 
the argument for residual jurisdiction which the Court con-
structs around Vermillion is wholly untenable for the simple 
reason that the expansive jurisdiction of Vermillion was 
discredited, two years after it was claimed, by our decision 
in Williams v. Lee, 358 U. S. 217 (1959).

Both the specific holding and the broad dictum of Vermil-
lion were pre-empted by Williams v. Lee} The North Da-
kota court exercised jurisdiction in Vermillion over a suit 
arising out of a car accident on an Indian reservation in which 
all the parties were reservation Indians. The principles of 
tribal autonomy recognized in Williams n . Lee clearly pre-

1 In Williams, a non-Indian who operated a store on an Indian reserva-
tion in Arizona sued an Indian couple to collect goods sold to them on 
credit. We held that principles of tribal autonomy precluded the Arizona 
courts from entertaining the suit in the absence of an affirmative assump-
tion of jurisdiction by the state legislature. 358 U. S., at 222.
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elude such an intrusion into strictly tribal affairs without 
affirmative legislative action pursuant to Pub. L. 280. See 
Fisher v. District Court, 424 U. S. 382 (1976). And the ex-
pansive claim made in Vermillion to jurisdiction over all civil 
actions arising in Indian country, except those involving in-
terests in Indian lands, cannot be squared with the require-
ment that such jurisdiction be assumed by legislative action 
pursuant to Pub. L. 280.

In short, at the time Chapter 27-19 was passed, four years 
after Williams v. Lee, Vermillion was not in any sense good 
law. The “lawfully assumed jurisdiction,” ante, at 150, 
which the Court thinks must have survived both Pub. L. 280 
and Chapter 27-19, was in fact unlawfully assumed and 
therefore invalid. The fact that Chapter 27-19 appears to 
expand state jurisdiction over Indian country rather than to 
contract it must be understood, not in light of Vermillion, 
but in light of the intervening, superseding decision of this 
Court in Williams v. Lee. The North Dakota Legislature 
was effectively starting from “square one” in asserting juris-
diction over civil actions in Indian country when it passed 
Chapter 27-19. Thus, since the assumption of jurisdiction 
in Chapter 27-19 was predicated on tribal consent, which 
has not been forthcoming, the North Dakota Supreme Court 
could naturally and properly conclude that there was no state-
court jurisdiction in this case.2

The Court glosses over this obvious difficulty in its argu-
ment by simply recasting Vermillion to fit its needs.

“To be sure the full breadth of state-court jurisdiction 
recognized in Vermillion cannot be squared with princi-
ples of tribal autonomy; to the extent that Vermillion 
permitted North Dakota state courts to exercise juris-
diction over claims by non-Indians against Indians or 

2 In 'Washington v. Yakima Indian Nation, 439 U. S. 463, 495 (1979), 
we held that “any option State can condition the assumption of full jurisdic-
tion on the consent of an affected tribe” even though not required to do so by 
Pub. L. 280.
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over claims between Indians, it intruded impermissibly 
on tribal self-governance. . . . This Court, however, 
repeatedly has approved the exercise of jurisdiction by 
state courts over claims by Indians against non-Indians, 
even when those claims arose in Indian country.” Ante, 
at 148.

In accordance with its view of what the North Dakota courts 
could have done compatibly with federal law, the Court pro-
ceeds to treat Vermillion as if it had in fact only claimed 
jurisdiction over suits by Indians against non-Indians. Thus, 
the Court says that nothing in Pub. L. 280 “required North 
Dakota to disclaim the basic jurisdiction recognized in Ver-
million or authorized it to do so,” ante, at 150, and that “no 
federal law or policy required the North Dakota courts to 
forgo the jurisdiction recognized in Vermillion in this case,” 
ante, at 151. The Court even refers to the jurisdiction of 
Vermillion as “otherwise lawfully assumed jurisdiction.” 
Ante, at 150.

I must confess to being nonplussed by the Court’s treat-
ment of Vermillion. It seems strange, indeed, to suppose 
that Vermillion is in some sense good law—when neither its 
holding nor its reasoning is acceptable under federal law— 
merely because the opinion would be acceptable if it had been 
written altogether differently and reached an opposite result. 
The fact remains that it was not written differently and did 
not reach the opposite result.

The North Dakota court improperly tried to assert juris-
diction over all civil actions arising in Indian country, except 
those involving interests in Indian lands. That attempt hav-
ing failed, there is no indication that North Dakota would 
have accepted the one-way jurisdiction sought by petitioner 
in this case, whereby Indians can sue non-Indians but not 
vice versa. And the fact that our cases would have permit-
ted the assumption of such jurisdiction is simply beside the 
point. Nothing in the Enabling Act, the State Constitution,
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or Pub. L. 280 compelled North Dakota to grant Indians the 
right to sue non-Indians in state court in situations where 
non-Indians could not sue Indians. And it is sheer specula-
tion to suppose that the State would have done so.3

Without Vermillion the Court’s argument in Part II-B 
simply crumbles. For without some sort of plausible “resid-
ual jurisdiction” that would cover this case, Pub. L. 280 con-
stitutes an affirmative bar to the assumption of jurisdiction 
by the North Dakota court. Any jurisdiction over Indian 
country assumed by an option State following passage of 
Pub. L. 280 must be assumed in accordance with the require-
ments of Pub. L. 280. It must be assumed, that is, by af-
firmative legislative action; state courts are powerless to act 

3 The North Dakota court’s subsequent treatment of Vermillion provides 
a strong indication that the court would never, as a matter of state law, 
have recognized the one-sided jurisdiction sought by petitioner and permit-
ted by federal law. As noted, the jurisdiction claimed in Vermillion under 
state law was invalid under Williams v. Lee as pre-empted by federal law. 
That same jurisdiction was also disclaimed as a matter of state law by the 
passage of Chapter 27-19. See 321 N. W. 2d 510, 511 (N. D. 1982).

Chapter 27-19 provides that “jurisdiction of the state of North Dakota 
shall be extended over all civil causes of action which arise on an Indian 
reservation upon acceptance by Indian citizens in a manner provided by 
this chapter.” N. D. Cent. Code §27-19-01 (1974). A later provision 
excepts from this jurisdiction suits involving interests in Indian lands. 
§27-19-08. Thus, the jurisdiction which North Dakota stands ready to 
accept under Chapter 27-19 is exactly coterminous with that claimed in 
Vermillion.

If Vermillion had been good law, Chapter 27-19 would have been en-
tirely superfluous. Following the passage of Chapter 27-19, therefore, 
the North Dakota court could reasonably conclude that the legislature had 
disclaimed (i. e., renounced any claim to) the jurisdiction wrongfully 
usurped in Vermillion except on consent of the affected tribes. And the 
fact that the court concluded that all the jurisdiction of Vermillion had 
been disclaimed indicates that, as a matter of state law, the court views the 
jurisdiction of Vermillion as an all-or-nothing, reciprocal proposition. 
Again, it is irrelevant that our cases would have permitted the State to as-
sert one-sided, residual jurisdiction. The State was not obliged to accept 
the invitation.
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on their own initiative. As we stated in Kennerly v. District 
Court of Montana, 400 U. S. 423, 427 (1971):

“[T]he requirement of affirmative legislative action [was 
not] an idle choice of words; the legislative history of the 
1953 statute shows that the requirement was intended 
to assure that state jurisdiction would not be extended 
until the jurisdictions to be responsible for the portion 
of Indian country concerned manifested by political ac-
tion their willingness and ability to discharge their new 
responsibilities.”

North Dakota took affirmative legislative action in passing 
Chapter 27-19, but conditioned its assumption of jurisdiction 
on tribal consent. Since that consent has not been forth-
coming, North Dakota has not assumed any additional juris-
diction over Indian country under Pub. L. 280. See Wash-
ington v. Yakima Indian Nation, 439 U. S. 463, 499 (1979). 
North Dakota courts therefore have no authority to unilat-
erally augment their jurisdiction by entertaining suits either 
by or against Indians in actions arising on Indian lands. 
Fisher v. District Court, 424 U. S., at 388-389; Kennerly, 
supra, at 427.4 Unless, therefore, such jurisdiction was “as-
sumed prior to and apart from Pub. L. 280,” ante, at 151, an 
assumption I find untenable for the reasons given, Pub. L. 
280 precludes the exercise of jurisdiction in this case.5

4 For this reason, the Court’s reliance on Nelson v. Dubois, 232 N. W. 2d 
54 (N. D. 1975), and Schantz v. White Lightning, 231 N. W. 2d 812 (N. D. 
1975), see ante, at 155-156, and n. 14, for the proposition that the North 
Dakota Supreme Court may have misread federal law is misplaced. In so 
far as North Dakota has not already assumed lawful jurisdiction over suits 
arising in Indian country, either prior to Pub. L. 280 or pursuant to the 
terms of that statute, federal law does act “as an affirmative bar to the 
exercise of jurisdiction here,” ante, at 155.

5 Obviously, if Pub. L. 280 would preclude a judicial assumption of juris-
diction in this case, then the North Dakota Supreme Court properly dis-
posed of petitioner’s equal protection argument with a simple citation to 
Washington v. Yakima Indian Nation, 439 U. S., at 500-501, in which we 
rejected a similar challenge to a Washington statute which conditioned 
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I might finally add that even if one did posit a truncated 
Vermillion as somehow providing the residual jurisdiction 
necessary to the Court’s argument until eclipsed by the 
North Dakota Legislature, there is still no indication and the 
Court offers no good reason to believe that the North Dakota 
Supreme Court interpreted Chapter 27-19 under any mis-
apprehensions about Pub. L. 280. The North Dakota court 
in fact shows a perfectly clear appreciation of both the pur-
pose and effect of Pub. L. 280.

“The purpose of Public Law 280 was to facilitate the 
transfer of jurisdictional responsibility to the states. 
Washington v. Confederated Bands and Tribes, 439 
U. S. 463, 505 (1979). It permitted states to amend 
their constitutions or existing statutes to remove any 
legal impediments to the assumption of civil and criminal 
jurisdiction, and thereby to unilaterally assume jurisdic-
tion over criminal and civil matters within the exterior 
boundaries of Indian reservations within the states tak-
ing such action.” 321 N. W. 2d 510, 511 (1982).

This statement of the law is unexceptionable. Indeed, the 
Court’s own statement of the purpose and effect of Pub. L. 
280, see ante, at 150, reads like a paraphrase of the above 
passage.

The North Dakota court never even remotely implies that 
Pub. L. 280 “required” the State to eliminate any pre-
existing, lawfully assumed jurisdiction. The focus is rather 
on the passage of Chapter 27-19 by the state legislature. See 
n. 3, supra. And as to whether the court may have mistak-
enly thought that Pub. L. 280 “authorized” such a disclaimer 
of jurisdiction by the State, I cannot see how that question is 
relevant at all. Either a disclaimer of pre-existing jurisdic-
tion was forbidden by federal law or it was not. If not, and 

state jurisdiction over Indian lands in some subject-matter areas on Indian 
consent. It would also follow that the lower court’s handling of the equal 
protection claim does not, as the Court would have it, ante, at 154, reflect 
any misunderstanding of federal law.
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the majority does not imply that it was, then there is no addi-
tional requirement that it be affirmatively sanctioned. A 
State is not obliged to play “Mother, may I” with the Federal 
Government before retroceding jurisdiction that, under our 
cases, could have been retained.

In my view, therefore, the only federal question presented 
in this case is whether North Dakota’s failure to permit In-
dians to sue non-Indians in circumstances under which non-
Indians could not sue Indians violates the Equal Protection 
Clause of the Fourteenth Amendment to the United States 
Constitution. After our decision in Washington n . Yakima 
Indian Nation, supra, that question is not a substantial one. 
See n. 5, supra. Access to the North Dakota courts is within 
the power of petitioner. The Tribe need merely consent 
to the full civil jurisdiction which North Dakota, pursuant to 
Pub. L. 280, stands ready to offer them. Petitioner wants to 
enjoy the full benefits of the state courts as plaintiff without 
ever running the risk of appearing as defendant. The Equal 
Protection Clause mandates no such result.

I respectfully dissent.
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UNITED STATES v. LORENZETTI

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT

No. 83-838. Argued April 23, 1984—Decided May 29, 1984

Respondent, a Federal Government employee injured in an automobile 
accident in Pennsylvania while on official business, received payment 
from the Government under the Federal Employees’ Compensation Act 
(FECA) for his medical expenses and lost wages. Under FECA, the 
Government is not liable for losses such as pain and suffering. Respond-
ent subsequently instituted a tort action in a Pennsylvania state court 
against the driver of the other automobile. Such an action is generally 
limited under the Pennsylvania No-fault Motor Vehicle Insurance Act to 
recovery for noneconomic losses like pain and suffering. After respond-
ent eventually settled the case for a sum that represented compensation 
for noneconomic losses alone, the United States sought to be reimbursed 
for its FECA payments out of the settlement, asserting that it was enti-
tled to reimbursement pursuant to the provision of FECA (5 U. S. C. 
§ 8132) prescribing that whenever a federal employee suffers injury or 
death compensable under FECA “under circumstances creating a legal 
liability in a person other than the United States to pay damages,” and 
the employee or his beneficiaries receive “money or other property in 
satisfaction of that liability as the result of suit or settlement,” they 
“shall refund to the United States the amount of compensation paid by 
the United States.” Respondent declined to pay over the requested 
sum and commenced an action in Federal District Court, seeking a de-
claratory judgment that the Government’s right of reimbursement under 
§ 8132 was confined to recovery out of damages awards or settlements 
for economic losses of the sort covered by FECA, and that an award or 
settlement confined to noneconomic losses like pain and suffering was 
immune from recovery under § 8132. The District Court granted sum-
mary judgment to the United States, but the Court of Appeals reversed.

Held: Section 8132 entitles the United States to be reimbursed for FECA 
compensation out of any damages award or settlement made in satisfac-
tion of third-party liability for personal injury or death, regardless of 
whether the award or settlement is for losses other than medical ex-
penses and lost wages. On its face, the statute does not confine the 
United States to the rights of a subrogee with respect to the specific 
classes of expenses paid by it to injured employees under FECA; in-
stead, it expressly creates a general right of reimbursement that obtains 
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without regard to whether the employee’s third-party recovery includes 
losses that are excluded from FECA coverage. This reading of § 8132 is 
reinforced by the parallel terms of § 8131, which governs the right of 
the United States itself to prosecute an employee’s third-party action. 
And nothing in FECA’s legislative history establishes that § 8132 means 
something less than what it says. While no-fault automobile insurance 
statutes were not in existence when FECA was enacted in 1916, the pos-
sibility that third-party recoveries might encompass compensation for 
pain and suffering was well known, and Congress has not subsequently 
acted to restrict the types of third-party recoveries from which the 
United States may obtain reimbursement. Nor is there any inconsis-
tency between the interpretation of § 8132 adopted here and the under-
lying purposes of the provision. Pp. 173-179.

710 F. 2d 982, reversed.

Bla ckmu n , J., delivered the opinion for a unanimous Court.

Carolyn F. Corwin argued the cause for the United 
States. With her on the briefs were Solicitor General Lee, 
Acting Assistant Attorney General Willard, Deputy Solicitor 
General Geller, William Kanter, and Freddi Lipstein.

Charles Sovel argued the cause and filed a brief for 
respondent.

Justic e  Blackm un  delivered the opinion of the Court.
The Federal Employees’ Compensation Act (FECA), 5 

U. S. C. §8101 et seq., provides a comprehensive system 
of compensation for federal employees who sustain work- 
related injuries. As part of that system, an employee who 
receives FECA payments is required to reimburse the 
United States for those payments, to a specified extent, 
when he obtains a damages award or settlement from a third 
party who is liable to the employee for his injuries. § 8132. 
The question presented by this case is whether the United 
States may recover FECA payments for medical expenses 
and lost wages from an employee whose third-party tort re-
covery compensates him solely for noneconomic losses like 
pain and suffering.
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I
The facts are clear. Respondent Paul B. Lorenzetti is a 

special agent for the Federal Bureau of Investigation. On 
November 21, 1977, he was injured in an automobile accident 
in Philadelphia while on official business. Federal employ-
ees who are injured while engaged in the performance of 
their official duties are entitled under FECA to compensation 
for medical expenses, lost wages, and vocational rehabili-
tation. See §§ 8102-8107. Respondent’s injuries were not 
serious enough to require vocational rehabilitation, but he 
eventually received, from the Federal Employees’ Compensa-
tion Fund, the sum of $1,970.81 for his medical expenses and 
lost wages. See § 8147. Because the United States’ liability 
for work-related injuries under FECA is exclusive, see 
§ 8116(c), respondent cannot recover from the United States 
for losses such as pain and suffering that are not compensated 
under FECA.

Respondent subsequently instituted a tort action in a 
Pennsylvania state court against the driver of the other auto-
mobile. Respondent’s action was subject to the terms of the 
Pennsylvania No-fault Motor Vehicle Insurance Act (No-
fault Act), Pa. Stat. Ann., Tit. 40, § 1009.101 et seq. (Purdon 
Supp. 1984-1985), which substantially alters conventional 
tort liability for automobile accidents. Under the No-fault 
Act, an accident victim must look to his own insurance carrier 
to cover basic economic losses, including an unlimited amount 
of medical expenses and up to $15,000 in lost wages. 
§§ 1009.104, 1009.106, 1009.202. The victim may maintain a 
tort action against the driver of the other automobile, but his 
recovery is generally limited to noneconomic losses like pain 
and suffering; he may recover damages for economic losses 
only to the extent that they are not otherwise compensated 
because they exceed statutory limits (such as the $15,000 
lost-wage ceiling) under the No-fault Act. §§ 1009.301(a)(4) 
and (a)(5). In this case, respondent’s medical expenses and
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lost wages had been compensated fully by the Federal Gov-
ernment under FECA. As a result, the driver of the other 
vehicle moved to exclude evidence of medical expenses and 
lost wages from the trial. The trial court did not rule 
formally on that motion but indicated its agreement that 
respondent was confined to recovering damages for non-
economic losses. Respondent eventually settled the case 
for $8,500, a figure that represented compensation for non-
economic losses alone.

The United States thereafter sought to be reimbursed for 
its FECA payments out of respondent’s tort settlement.1 
FECA contains several provisions designed to shift the com-
pensation burden from the United States to any third party 
who is independently liable for the employee’s injuries. 
Under §8131, if an accident for which the United States is 
liable under FECA also creates a legal liability in a person 
other than the United States to pay damages, the Secretary 
of Labor may require the employee either to prosecute an 
action in his own name against the third party or to assign to 
the United States his right of action to enforce the liability. 
When an employee maintains an action in his own name, the 
United States is entitled to be reimbursed for its FECA pay-
ments in accordance with §8132. This statute in relevant 
part reads:

“If an injury or death for which compensation is payable 
under [FECA] is caused under circumstances creating a 
legal liability in a person other than the United States to 
pay damages, and a beneficiary entitled to compensation 
from the United States for that injury or death receives 
money or other property in satisfaction of that liability 
as the result of suit or settlement by him or in his behalf, 
the beneficiary, after deducting therefrom the costs of

1 After deducting the Government’s share of a reasonable attorney’s fee, 
see 5 U. S. C. § 8132, the United States arrived at a reimbursement figure 
of $1,620.24. This roughly represents one-fifth of the sum received by re-
spondent in the settlement of his third-party action.
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suit and a reasonable attorney’s fee, shall refund to the 
United States the amount of compensation paid by the 
United States and credit any surplus on future payments 
of compensation payable to him for the same injury.”2

The United States asserted that it was entitled to reimburse-
ment for its FECA payments in this case pursuant to § 8132.

Respondent declined to pay over the requested sum and, 
instead, commenced a declaratory judgment action in the 
United States District Court for the Eastern District of 
Pennsylvania. He sought a declaration that the United 
States’ right of reimbursement under § 8132 was confined to 
recovery out of damages awards or settlements for economic 
losses of the sort covered by FECA, and that an award or 
settlement confined to noneconomic losses like pain and suf-
fering was immune from recovery under § 8132. In opposi-
tion, the United States took the position that § 8132 created 
a general right of reimbursement not conditioned on the na-
ture of the loss for which an employee received payment in 
his tort action.

The District Court granted summary judgment to the 
United States. 550 F. Supp. 997 (1982). The District Court 
relied principally on Ostrowski n . United States Dept, of 
Labor, Office of Workers Compensation Programs, 653 F. 2d 
229 (CA6 1981), aff’g Ostrowski v. Roman Catholic Archdio-
cese of Detroit, 479 F. Supp. 200 (ED Mich. 1979), in which 
the Court of Appeals for the Sixth Circuit had been pre-
sented with the identical question by virtue of a similar Mich-

2 Section 8132 further provides that no person shall make distribution to 
an employee pursuant to a damages judgment or settlement without first 
satisfying the United States’ reimbursement interest. The federal right of 
reimbursement under § 8132 is subject to one significant limitation: regard-
less of the extent of his FECA receipts, an employee is entitled to retain 
one-fifth of the net amount of the recovery after the expenses of the suit 
have been deducted. The same protection is available under § 8131(c) 
when the Secretary of Labor prosecutes an assigned right of action on 
behalf of the United States.
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igan no-fault statute and had resolved the issue in favor of 
the Government. Like the courts in Ostrowski, the District 
Court here looked to the language of §8132 itself. It ob-
served: “‘There is no language in Section 8132 delineating 
two classes of damages—one of which gives rise to a duty to 
reimburse and one of which does not.’” 550 F. Supp., at 
999, quoting Ostrowski, 479 F. Supp., at 203. Instead, the 
duty to reimburse encompassed all damages recovered from 
third parties. The District Court found further support for 
its reading of § 8132 both in the regulations promulgated by 
the Secretary of Labor under § 8132 and in the legislative his-
tory, which indicated that Congress had been aware of the 
possibility of third-party tort recoveries for noneconomic 
harms yet had taken no action to confine the scope of the stat-
ute. 550 F. Supp., at 1000.

On appeal, the United States Court of Appeals for the 
Third Circuit reversed. 710 F. 2d 982 (1983). Unlike the 
District Court, the Court of Appeals made only passing refer-
ences to the language of §8132. It reasoned that, because 
§8132 was enacted prior to the advent of no-fault statutes, 
“Congress could not have anticipated this scenario” and the 
statute “does not speak to this situation.” Id., at 985. The 
Court of Appeals addressed itself instead to what it deemed 
to be the underlying purposes of § 8132 and FECA. In the 
Court of Appeals’ view, the purpose of § 8132 was twofold: to 
prevent federal employees from obtaining double recoveries 
and to minimize the cost of FECA to the Federal Govern-
ment. Id., at 984. These goals, in turn, were subject to 
FECA’s overarching aim of treating federal employees “‘in a 
fair and equitable manner.’” Id., at 985, quoting S. Rep. 
No. 93-1081, p. 2 (1974).

The Court of Appeals rejected the District Court’s reading 
of § 8132 on the ground that it would not serve the purposes 
of the statute and would be “manifestly unfair” to federal em-
ployees subject to no-fault statutes. 710 F. 2d, at 985. The 
goal of preventing double recovery does not require that the
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United States be reimbursed when an employee’s tort re-
covery under a no-fault statute is limited to noneconomic 
damages, since the Commonwealth’s statutory scheme guar-
antees that the employee’s recovery does not include pay-
ment for elements of loss covered by FECA. At the same 
time, allowing the United States to obtain reimbursement 
out of a tort recovery for noneconomic loss would frustrate 
the congressional goal of treating federal employees fairly 
and equitably, for the Pennsylvania workmen’s compensation 
statute does not impose a parallel obligation on private em-
ployees to make reimbursements in the same circumstances. 
Id., at 985-986. The Court of Appeals found nothing in the 
legislative history of FECA or the regulations promulgated 
by the Secretary of Labor under § 8132 that made it improper 
to read § 8132 analogously to the Commonwealth’s workmen’s 
compensation statute. Ibid. The Court of Appeals recog-
nized, however, that its interpretation of §8132 was squarely 
inconsistent with that of the Court of Appeals for the Sixth 
Circuit in Ostrowski. 710 F. 2d, at 984.

We granted certiorari to resolve the conflict over the scope 
of the United States’ right of reimbursement under §8132. 
464 U. S. 1068 (1984). We now reverse.

II
The answer to the question presented here is evident on 

the face of the statute, it seems to us, for § 8132 by its own 
terms requires respondent to reimburse the United States 
for the disputed sum. Section 8132 provides that whenever 
a federal employee suffers injury or death compensable under 
FECA “under circumstances creating a legal liability in a 
person other than the United States to pay damages,” and 
the employee or his beneficiaries receive “money or other 
property in satisfaction of that liability,” they “shall refund to 
the United States the amount of compensation paid by the 
United States.” We find little room for confusion about the 
meaning of this language. Section 8132 imposes only two 
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conditions precedent to an employee’s obligation to “refund 
. . . the amount of compensation paid by the United States.” 
The first is that the employee must have suffered an injury or 
death under circumstances creating a legal liability in a third 
party to pay damages. The second is that the employee or 
his beneficiaries must have received money or other property 
in satisfaction of that liability. Here, both conditions have 
been met: respondent was injured in an automobile accident 
that gave rise to third-party liability, and he received $8,500 
in satisfaction of his claim for damages. As a result, the 
United States is entitled to reimbursement for amounts paid 
to respondent for medical expenses and lost wages. Con-
trary to respondent’s argument, § 8132 does not confine the 
United States to the rights of a subrogee with respect to the 
specific classes of expenses paid by it to injured employees 
under FECA; instead, it expressly creates a general right 
of reimbursement that obtains without regard to whether 
the employee’s third-party recovery includes losses that are 
excluded from FECA coverage.3

Respondent argues that §8132 is inherently ambiguous because the 
term “damages” bears several readings. In particular, respondent sug-
gests that “damages” could be read literally to encompass not only liability 
for death or personal injury but liability for property damages as well. 
Respondent argues that the provision cannot have been meant to create a 
right of reimbursement out of an employee’s recovery for property dam-
ages, and hence that the literal language of §8132 leads to unintended 
results unless it is informed with the congressional policies on which the 
Court of Appeals relied.

We agree that § 8132 does not include a right of reimbursement out of 
third-party compensation for property damages, but we disagree that the 
statutory reference to “damages” contains any ambiguity that must be dis-
pelled to reach that conclusion. The term “damages” clearly refers back to 
the “injury or death” that gives rise to the third party’s legal liability, 
thereby excluding reimbursement out of any property-damages recovery. 
Section 8132’s predecessor provision was even clearer in this regard, for it 
stated that the United States’ right of reimbursement arose “if an injury or 
death for which compensation is payable ... is caused under circumstances
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This reading of §8132 is reinforced by the parallel terms 
of §8131, which governs the right of the United States itself 
to prosecute an employee’s third-party action. Section 
8131(a)(1) requires an employee, at the discretion of the 
Secretary of Labor, to “assign to the United States any right 
of action he may have to enforce [a third-party] liability” 
arising from the employee’s accident (emphasis added). This 
obligation to assign causes of action arising from accidents 
covered by FECA is an unqualified one; the statute does not 
excuse an employee whose only cause of action is for ele-
ments of loss that are not compensable under FECA. See 
H. R. Rep. No. 678, 64th Cong., 1st Sess., 11 (1916) (an in-
jured employee or his beneficiary may be required to assign 
“any right of action” against a third party whose tortious 
conduct caused the injury (emphasis added)). In turn, the 
Secretary of Labor is authorized to prosecute or compromise 
any cause of action so assigned and to “deduct [from any 
recovery] and place to the credit of the Employees’ Com-
pensation Fund the amount of compensation already paid to 
the beneficiary,” reserving for the employee or his bene-
ficiaries not less than one-fifth of the award or settlement. 
§ 8131(c). There is no question but that the Secretary of 
Labor could have required respondent to assign his cause 
of action against the other driver to the United States, on 
pain of forfeiting his FECA compensation if he refused to do 
so, § 8131(b), and could have maintained the action directly 
for the benefit of the United States. Respondent has not 
explained why this result is unwarranted under § 8131 or why

creating a legal liability in some person other than the United States to pay 
damages therefor. ...” Act of Sept. 7, 1916, ch. 458, §27, 39 Stat. 
747-748 (emphasis added), repealed by Pub. L. 89-554, § 8(a), 80 Stat. 632, 
643. The use of the term “therefor” demonstrates Congress’ intent that 
“damages” refer back to the phrase “injury or death.” “Therefor” was 
omitted when the original provision was replaced by § 8132 in 1966, but the 
omission was not meant to be a substantive change. See Pub. L. 89-554, 
§ 7(a), 80 Stat. 631.
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§8132 should be construed to diminish the scope of the 
United States’ reimbursable interest when a third-party 
action is maintained by the employee himself.4

Nothing in FECA’s legislative history persuades us 
that § 8132 means something less than what it says. FECA 
was enacted in 1916 as the first comprehensive injury-
compensation statute for federal employees. Act of Sept. 7, 
1916, ch. 458, 39 Stat. 742, repealed by Pub. L. 89-554, 
§8(a), 80 Stat. 632, 643. Section 27 of the original statute 
vested the United States with a right of reimbursement in 
terms that do not differ materially from the relevant portions 
of § 8132 today.5 The section was adopted “not for the pur-
pose of increasing [FECA] compensation, but for the purpose 
of reimbursing the Government for payments made and in-
demnifying it against other amounts payable in the future.” 
Dahn v. Davis, 258 U. S. 421, 430 (1922). At no point did 
Congress suggest in its deliberations that the federal right of 
reimbursement was to be limited to particular categories of 
third-party recoveries for injury or death. While no-fault 
automobile insurance statutes were not in existence in 1916, 
the possibility that third-party recoveries might encompass

4 Respondent does argue that § 8131 provides nothing more than an alter-
native means for the United States to enforce an interest in an employee’s 
claim for medical expenses and lost wages. The language of § 8131, how-
ever, is no more subject to this strained interpretation than is the language 
of § 8132.

5 Section 27 provided:
“[I]f an injury or death for which compensation is payable under this Act is 
caused under circumstances creating a legal liability in some person other 
than the United States to pay damages therefor, and a beneficiary entitled 
to compensation from the United States for such injury or death receives, 
as a result of a suit brought by him or on his behalf, or as a result of a 
settlement made by him or on his behalf, any money or other property in 
satisfaction of the liability of such other person, such beneficiary shall, 
after deducting the costs of suit and a reasonable attorney’s fee, apply 
the money or other property so received [as a refund to the United States 
for FECA payments already made and as a credit for unmatured FECA 
obligations arising from the same injury].”
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compensation for pain and suffering was well known, see, 
e. g., 53 Cong. Rec. 10909-10910 (1916) (remarks of Rep. 
Barkley); yet no effort was made to reduce the breadth of the 
statutory language to insulate such compensation from recov-
ery by the United States. Congress subsequently provided 
added protection for employees under §8132, most notably 
by reserving one-fifth of the net third-party recovery for the 
employee, see Pub. L. 89-488, § 10, 80 Stat. 255, but at no 
point has it acted to restrict the types of third-party recover-
ies from which the United States may obtain reimbursement.

Neither do we find any inconsistency between the interpre-
tation of § 8132 rejected by the Court of Appeals and the un-
derlying purposes of the provision. Admittedly, the goal of 
preventing double recoveries by injured employees does not 
demand that an employee in respondent’s position turn over a 
third-party payment confined to compensation for pain and 
suffering. As the Court of Appeals itself recognized, how-
ever, the purpose of § 8132 is not simply to prevent double 
recoveries but to minimize the cost of the FECA program to 
the Federal Government. See Dahn v. Davis, 258 U. S., at 
430; cf. H. R. Rep. No. 678, supra, at 13-14. It is self- 
evident that the latter goal is directly advanced by allowing 
the United States to obtain reimbursement out of any third- 
party recovery, regardless of whether the third-party re-
covery includes compensation for losses other than medical 
expenses and lost wages. When Congress has chosen to 
subordinate the goal of minimizing FECA expenditures to 
other concerns, as it did when it amended § 8132 to reserve 
one-fifth of the net third-party recovery for the employee, it 
has done so explicitly. We are not at liberty to fashion an 
additional limitation on that goal without express authoriza-
tion from Congress.

The Court of Appeals believed that allowing the United 
States to recover in this case would be inconsistent with Con-
gress’ declared intent that federal employees “be treated in a 
fair and equitable manner” under FECA and that the United 
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States “strive to attain the position of being a model em-
ployer.” S. Rep. No. 93-1081, p. 2 (1974). However useful 
these general statements of congressional intent may be in 
resolving ambiguities in the statutory scheme, they are not a 
license to ignore the plain meaning of a specific statutory pro-
vision. The language relied on by the Court of Appeals con-
cerned a wide variety of amendments to FECA enacted in 
1974, none of which materially altered the balance struck in 
§ 8132 between the interests of employees and the interests 
of the Federal Government. In addition, as this case amply 
demonstrates, any unfairness or inequity arises not from the 
operation of § 8132 alone but from the provision’s interaction 
with distinct state statutory schemes. Even if Congress’ 
desire that the United States be “a model employer” were 
a sufficient basis for interpreting §8132 to avoid intrinsic 
inequities, it hardly would be a sufficient basis for infer-
ring that Congress meant to sacrifice the substantial federal 
interest in reimbursement in order to avoid extrinsic com-
plications introduced by independent state legislative ac-
tions. Nor is it true, as the Court of Appeals seemed to 
believe, that interpreting §8132 to require reimbursement 
here will leave federal employees systematically worse off 
than their counterparts in the private sector; the prevailing 
rule under state workmen’s compensation statutes is that an 
employer is fully entitled to be reimbursed from third-party 
recoveries for pain and suffering, even when the portion of 
an award attributable to pain and suffering is clearly sepa-
rable from the portion attributable to economic losses. See 
2A A. Larson, The Law of Workmen’s Compensation § 74.35, 
pp. 14-476 to 14-478 (1982).

The Court of Appeals also sought to justify its conclusion 
on the ground that Congress could not have anticipated the 
adoption of no-fault automobile insurance statutes and the at-
tendant restriction on third-party tort liability for economic 
losses. As pointed out above, the fact that Congress could 
not foresee no-fault statutes does not mean that Congress did
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not foresee the risk that federal reimbursement rights would 
trench on third-party recoveries for noneconomic losses. 
More important, the fact that changing state tort laws may 
have led to unforeseen consequences does not mean that the 
federal statutory scheme may be judicially expanded to take 
those changes into account. See Morrison-Knudsen Con-
struction Co. v. Director, Office of Workers’ Compensation 
Programs, 461U. S. 624, 635-636 (1983). It is for Congress, 
not the courts, to revise longstanding legislation in order to 
accommodate the effects of changing social conditions. Con-
gress simply has not done so here.

Ill
For these reasons, we hold that § 8132 entitles the United 

States to be reimbursed for FECA compensation out of any 
damages award or settlement made in satisfaction of third- 
party liability for personal injury or death, regardless of 
whether the award or settlement is for losses other than med-
ical expenses and lost wages. The judgment of the Court of 
Appeals, accordingly, is reversed.

It is so ordered.
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UNITED STATES v. GOUVEIA et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 83-128. Argued March 20, 1984—Decided May 29, 1984

Four of the respondents, who were all inmates in a federal prison, were 
placed in administrative detention in individual cells during the investi-
gation of the 1978 murder of a fellow inmate. They remained in admin-
istrative detention without appointed counsel for approximately 19 

. months before their indictment on federal criminal charges and their 
arraignment in Federal District Court, when counsel was appointed for 
them. The District Court denied their motion to dismiss the indictment 
on the asserted ground that their administrative confinement without 
appointed counsel violated their Sixth Amendment right to counsel, and 
they were ultimately convicted of murder. The other two respondents 
were placed in administrative detention without appointed counsel for 
approximately eight months during the investigation of a 1979 murder of 
another inmate. Counsel was appointed for them and they were re-
leased from administrative detention when they were arraigned on a 
federal indictment. They were also ultimately convicted of murder over 
their contention that the preindictment administrative confinement vio-
lated their Sixth Amendment right to counsel. On consolidated appeals, 
the Court of Appeals reversed. Although recognizing that a plurality of 
this Court had concluded in Kirby v. Illinois, 406 U. S. 682, that the 
Sixth Amendment right to counsel attaches only when formal judicial 
proceedings are initiated against an individual by way of indictment, in-
formation, arraignment, or preliminary hearing, the Court of Appeals 
noted that Kirby was not a prison case, and concluded that an indigent 
inmate who is the subject of a felony investigation and who is isolated in 
administrative detention for more than 90 days, must be afforded coun-
sel after 90 days or else be released back into the prison population.

Held: Respondents were not constitutionally entitled to the appoint-
ment of counsel while they were in administrative segregation and 
before any adversary judicial proceedings had been initiated against 
them. Pp. 187-192.

(a) The right to counsel attaches only at or after the initiation of 
adversary judicial proceedings against the defendant. Cf. Kirby v. Illi-
nois, supra, at 688-689. This interpretation of the Sixth Amendment 
right to counsel is consistent not only with the literal language of the 
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Amendment, which requires the existence of both a “criminal prosecu- 
tio[n]” and an “accused,” but also with the purposes that the right to 
counsel serves, including assuring aid at trial and at “critical” pretrial 
proceedings when the accused is confronted with the intricacies of crimi-
nal law or with the expert advocacy of the public prosecutor, or both. 
Pp. 187-189.

(b) The Court of Appeals’ analogy to Sixth Amendment speedy trial 
cases—which hold that that Sixth Amendment right may attach as early 
as the time of arrest—is inapt. The speedy trial right and the right to 
counsel protect different interests, and any analogy between an arrest 
and an inmate’s administrative detention pending investigation is not rel-
evant to a proper determination of when the right to counsel attaches. 
Pp. 189-190.

(c) The Court of Appeals’ holding also confuses the purpose of the 
right to counsel with purposes that are served by the Fifth Amendment 
due process guarantee and the statutes of limitations applicable to the 
particular crime being investigated. The court was concerned with 
affording protection against the possibility that the Government might 
delay the initiation of formal charges while it developed its case against 
the isolated and unaided inmate, during which time physical evidence 
might deteriorate, witnesses’ memories might dim, and alibi witnesses 
might be transferred to other facilities. Such concerns, while legitimate 
ones, do not implicate the right to counsel. Providing a defendant with 
a preindictment private investigator is not a purpose of the right to coun-
sel. Pp. 191-192.

704 F. 2d 1116, reversed and remanded.

Rehn qu ist , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Whit e , Bla ckmu n , Pow el l , and O’Con no r , JJ., joined. 
Ste ven s , J., filed an opinion concurring in the judgment, in which Bren -
nan , J., joined, post, p. 193. Mars ha ll , J., filed a dissenting opinion, 
post, p. 199.

Deputy Solicitor General Frey argued the cause for the 
United States. With him on the briefs were Solicitor 
General Lee, Assistant Attorney General Trott, Carolyn 
F. Corwin, and John F. De Pue.

Charles P. Diamond, by appointment of the Court, 464 
U. S. 1035, argued the cause for respondents Mills et al. 
With him on the brief were M. Randall Oppenheimer and 
Edwin S. Saul. Joel Levine, by appointment of the Court, 
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464 U. S. 1035, argued the cause for respondents Gouveia 
et al. and filed a brief for respondent Segura. Joseph F. 
Walsh, by appointment of the Court, 464 U. S. 1035, filed 
a brief for respondent Ramirez. Michael J. Treman, by 
appointment of the Court, 464 U. S. 1035, filed a brief for 
respondent Gouveia. Manuel U. A. Araujo filed a brief 
for respondent Reynoso. *

Justic e Rehnq uis t  delivered the opinion of the Court.
Respondents William Gouveia, Robert Ramirez, Adolpho 

Reynoso, and Philip Segura were convicted of murdering a 
fellow inmate at a federal prison in Lompoc, Cal. Respond-
ents Robert Mills and Richard Pierce were convicted of 
a later murder of another inmate at the same institution. 
Prison officials placed each respondent in administrative de-
tention shortly after the murders, and they remained there 
for an extended period of time before they were eventually 
indicted on criminal charges. On appeal of respondents’ con-
victions, the en banc Court of Appeals for the Ninth Circuit 
held by divided vote that they had a Sixth Amendment right 
to an attorney during the period in which they were held in 
administrative detention before the return of indictments 
against them, and that because they had been denied that 
right, their convictions had to be overturned and their indict-
ments dismissed. 704 F. 2d 1116 (1983). We granted cer-
tiorari to review the Court of Appeals’ novel application of 
our Sixth Amendment precedents, 464 U. S. 913 (1983), and 
we now reverse.

On November 11, 1978, Thomas Trejo, an inmate at the 
Federal Correctional Institution in Lompoc, Cal., was found 
dead from 45 stab wounds in the chest. Prison officials and 
agents from the Federal Bureau of Investigation began inde-

*Briefs of amici curiae urging affirmance were filed for the American 
Civil Liberties Union Foundation by Richard F. Ziegler and Charles S. 
Sims; and for the National Legal Aid and Defender Association by Richard 
J. Wilson.
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pendent investigations of the murder. Prison officials im-
mediately suspected respondents Reynoso and Gouveia and 
placed them in the Administrative Detention Unit (ADU) at 
Lompoc. They were released back into the general prison 
population on November 22, 1978, but after officials obtained 
further information about the murder, on December 4, 1978, 
they returned Reynoso and Gouveia to the ADU, and placed 
respondents Segura and Ramirez in the ADU as well. Later 
in December, prison officials held disciplinary hearings, 
determined that all four respondents had participated in the 
murder of inmate Trejo, and ordered their continued confine-
ment in the ADU. While in the ADU, respondents were 
separated from the general prison population and confined to 
individual cells. Although their participation in various 
prison programs was curtailed, they were still allowed regu-
lar visitation rights, exercise periods, access to legal materi-
als, and unmonitored phone calls. 704 F. 2d, at 1118; see 
generally 28 CFR §§541.19, 541.20(d) (1983). Respondents 
remained in the ADU without appointed counsel for approxi-
mately 19 months. On June 17, 1980, a federal grand jury 
returned an indictment against respondents on charges of 
first-degree murder and conspiracy to commit murder in 
violation of 18 U. S. C. §§ 1111 and 1117 respectively. On 
July 14, 1980, respondents were arraigned in federal court, at 
which time a Federal Magistrate appointed counsel for them.

Before trial respondents filed a motion to dismiss their 
indictments, arguing that the delay of approximately 19 
months between the commission of the crime and the return 
of the indictments violated their due process rights under the 
Fifth Amendment or, alternatively, their Sixth Amendment 
right to a speedy trial, and that their confinement in the 
ADU without appointment of counsel during that period vio-
lated their Sixth Amendment right to counsel. The District 
Court for the Central District of California denied their mo-
tion, and respondents proceeded to trial. Their first trial, 
which lasted approximately four weeks, ended in a mistrial. 
On retrial, respondents were convicted on both counts and 
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were sentenced to consecutive life and 99-year terms of 
imprisonment.

The scenario is much the same in the case of Mills and 
Pierce. Inmate Thomas Hall was stabbed to death at Lom-
poc on August 22, 1979. Immediately afterwards Mills and 
Pierce were examined by a prison doctor and questioned by 
FBI agents regarding the murder. Prison officials sus-
pected them of involvement in the murder and placed them in 
the ADU pending further investigation. On September 13, 
1979, prison officials conducted a disciplinary hearing, con-
cluded that respondents had murdered inmate Hall, and or-
dered their continued confinement in the ADU where they 
remained for the next eight months. On March 27, 1980, a 
federal grand jury returned an indictment against Mills and 
Pierce on charges of first-degree murder in violation of 18 
U. S. C. §1111 and of conveyance of a weapon in prison in 
violation of 18 U. S. C. § 1792, and against Pierce on a charge 
of assault in violation of 18 U. S. C. § 113(c). At the time of 
their arraignment on April 21, 1980, Mills and Pierce were 
appointed counsel and were released from the ADU.

Before trial Mills and Pierce also filed a motion to dismiss 
their indictments, alleging that the 8-month preindictment 
delay violated their Fifth Amendment due process rights and 
their Sixth Amendment speedy trial right, and that their con-
finement without counsel for that period violated their Sixth 
Amendment right to counsel. The District Court for the 
Central District of California granted the motion to dismiss. 
A panel of the Court of Appeals for the Ninth Circuit re-
versed and remanded for trial, holding that respondents’ 
Sixth Amendment rights were not triggered during their 
administrative segregation because they had not yet been 
arrested and accused, and that respondents had made an 
insufficient showing of actual prejudice from the preindict-
ment delay so as to justify dismissal of the indictments on due 
process grounds. United States v. Mills, 641 F. 2d 785, 
cert, denied, 454 U. S. 902 (1981). Respondents Mills and
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Pierce were then convicted on all counts and sentenced to life 
imprisonment.

The Court of Appeals, proceeding en banc, consolidated 
the appeals of all six respondents and addressed only the 
issue of whether the Sixth Amendment requires the appoint-
ment of counsel before indictment for indigent inmates con-
fined in administrative detention while being investigated 
for criminal activities. 704 F. 2d, at 1119? The Court of 
Appeals majority recognized that a plurality of this Court 
had concluded in Kirby v. Illinois, 406 U. S. 682 (1972), that 
the Sixth Amendment right to counsel attaches only when 
formal judicial proceedings are initiated against an individual 
by way of indictment, information, arraignment, or prelimi-
nary hearing. The majority recognized that no such pro-
ceedings had been initiated against respondents during the 
period of time for which they asserted a right to appointed 
counsel in this case.

The majority went on to note, however, that Kirby is not a 
prison case and that the point at which the Sixth Amendment 
right to counsel is triggered is different in the prosecution of 
prison crimes. 704 F. 2d, at 1120. In so holding the major-
ity analogized to Sixth Amendment speedy trial cases, where 
this Court has held that the Sixth Amendment speedy trial 
right is triggered when an individual is arrested and held to

’The narrow issue before the Court of Appeals and before us today is 
whether the Sixth Amendment requires the appointment of counsel for 
indigent inmates in respondents’ situation. Respondents have not con-
tended that they were denied the opportunity to retain their own private 
counsel while they were in administrative segregation. 704 F. 2d, at 1119. 
As the Court of Appeals noted, respondents had visitation privileges and 
the opportunity to make unmonitored phone calls to attorneys while in the 
ADU. Ibid. See 28 CFR §§541.19(c)(10), 541.20(d) (1983). Respond-
ents also have not asserted a Sixth Amendment ineffective-assistance-of- 
counsel claim nor have they questioned our holding in Wolff n . McDonnell, 
418 U. S. 539, 570 (1974), that inmates have no right to retained or 
appointed counsel at prison disciplinary proceedings. See Baxter v. 
Palmigiano, 425 U. S. 308, 315 (1976).
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answer criminal charges. See United States v. Marion, 404 
U. S. 307, 320 (1971). The en banc majority reasoned that 
just as such an arrest constitutes an “accusation” for Sixth 
Amendment speedy trial purposes, the administrative deten-
tion of an inmate for more than 90 days because of a pending 
felony investigation constitutes an “accusation” for Sixth 
Amendment right to counsel purposes.2 Thus, according 
to the Court of Appeals’ holding, an indigent inmate isolated 
in administrative detention while the subject of a felony in-
vestigation must be afforded counsel after 90 days, or else be 
released back into the prison population, in order to ensure 
that he or his lawyer will be able to take preindictment inves-
tigatory steps to preserve his defense at trial. 704 F. 2d, 
at 1124.

Applying its test to the facts of this case, the Court of Ap-
peals majority held that each respondent had been denied his 
Sixth Amendment right to counsel. It concluded that the 
record showed that each respondent had been held in admin-
istrative detention longer than 90 days, that each had been 
held at least in part because of a pending felony investiga-
tion,3 and that each had requested and had been denied coun-
sel during his confinement in the ADU. The majority went 
on to conclude that the appropriate remedy for redressing 

2 The majority arrived at the 90-day figure based on its own interpreta-
tion of the current federal prison regulations as allowing detention for up to 
90 days for disciplinary reasons. See 28 CFR § 541.20(c) (1983).

3 Relying on his interpretation of current prison regulations, the Solicitor 
General vehemently argues that, whatever additional reasons legitimately 
may have contributed to the decision to confine respondents in the ADU, 
the primary reason for their confinement was to ensure the security of the 
institution. Thus he argues that that security-related detention cannot be 
equated with an arrest or accusation for Sixth Amendment purposes. 
Brief for United States 23-27; Tr. of Oral Arg. 9-12. But our holding 
today makes the reason for the detention irrelevant for purposes of the 
only issue before us, the point at which the Sixth Amendment right to 
counsel is triggered. Respondents have not challenged “the legitimacy of 
administrative detention in general or its appropriateness” in their particu-
lar cases. 704 F. 2d, at 1121.
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the Sixth Amendment violations in this case was reversal of 
respondents’ convictions and dismissal of the indictments 
against them.4

Five judges dissented from the en banc majority’s Sixth 
Amendment holding. Relying on Kirby v. Illinois, supra, 
the dissent concluded that the Sixth Amendment right to 
counsel is triggered by the initiation of formal criminal 
proceedings even in the prison context, and that the major-
ity’s conclusion to the contrary shows a misunderstanding of 
the purpose of the counsel guarantee. 704 F. 2d, at 1127- 
1129. We agree with the dissenting judges’ application of 
our precedents to this situation, and, accordingly, we reverse 
the en banc majority’s holding that respondents had a Sixth 
Amendment right to the appointment of counsel during their 
preindictment segregation.

The Sixth Amendment guarantees that “[i]n all criminal 
prosecutions, the accused shall enjoy the right ... to have 
the Assistance of Counsel for his defence.” As the Court of 
Appeals majority noted, our cases have long recognized that 
the right to counsel attaches only at or after the initiation of 
adversary judicial proceedings against the defendant. In 
Kirby v. Illinois, supra, a plurality of the Court summarized 
our prior cases as follows:

“In a line of constitutional cases in this Court stem-
ming back to the Court’s landmark opinion in Powell v. 
Alabama, 287 U. S. 45, it has been firmly established 
that a person’s Sixth and Fourteenth Amendment right 
to counsel attaches only at or after the time that adver-
sary judicial proceedings have been initiated against 
him. See Powell v. Alabama, supra; Johnson v. Zerbst, 

4 The Solicitor General argues here that dismissal of the indictments is 
an inappropriate remedy absent a showing of actual and specific prejudice 
to respondents and that they have not made that showing in this case. 
Brief for United States 44-60. Given our holding on the substantive Sixth 
Amendment issue, however, we have no occasion to address the remedy 
question.
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304 U. S. 458; Hamilton v. Alabama, 368 U. S. 52; Gid-
eon v. Wainwright, 372 U. S. 335; White v. Maryland, 
373 U. S. 59; Massiah v. United States, 377 U. S. 201; 
United States v. Wade, 388 U. S. 218; Gilbert v. Califor-
nia, 388 U. S. 263; Coleman v. Alabama, 399 U. S. 1.

“. . . [W]hile members of the Court have differed as to 
the existence of the right to counsel in the contexts of 
some of the above cases, all of those cases have involved 
points of time at or after the initiation of adversary judi-
cial criminal proceedings—whether by way of formal 
charge, preliminary hearing, indictment, information, or 
arraignment.” Id., at 688-689 (emphasis in original).

The view that the right to counsel does not attach until the 
initiation of adversary judicial proceedings has been con-
firmed by this Court in cases subsequent to Kirby. See 
Estelle v. Smith, 451 U. S. 454, 469-470 (1981); Moore v. 
Illinois, 434 U. S. 220, 226-227 (1977); Brewer n . Williams, 
430 U. S. 387, 398-399 (1977); United States v. Mandujano, 
425 U. S. 564, 581 (1976) (opinion of Burge r , C. J.).5

That interpretation of the Sixth Amendment right to coun-
sel is consistent not only with the literal language of the 
Amendment, which requires the existence of both a “criminal 
prosecutio[n]” and an “accused,” but also with the purposes 
which we have recognized that the right to counsel serves. 
We have recognized that the “core purpose” of the counsel 
guarantee is to assure aid at trial, “when the accused [is] con-

5 The only arguable deviations from that consistent line of cases are 
Miranda x. Arizona, 384 U. S. 436 (1966), and Escobedo v. Illinois, 378 
U. S. 478 (1964). Although there may be some language to the contrary in 
United States v. Wade, 388 U. S. 218 (1967), we have made clear that we 
required counsel in Miranda and Escobedo in order to protect the Fifth 
Amendment privilege against self-incrimination rather than to vindicate 
the Sixth Amendment right to counsel. See Rhode Island v. Innis, 446 
U. S. 291, 300, n. 4 (1980); Kirby v. Illinois, 406 U. S., at 689; Johnson v. 
New Jersey, 384 U. S. 719, 729-730 (1966).
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fronted with both the intricacies of the law and the advocacy 
of the public prosecutor.” United States v. Ash, 413 U. S. 
300, 309 (1973). Indeed the right to counsel

“embodies a realistic recognition of the obvious truth 
that the average defendant does not have the profes-
sional legal skill to protect himself when brought before 
a tribunal with power to take his life or liberty, wherein 
the prosecution is presented by experienced and learned 
counsel.” Johnson v. Zerbst, 304 U. S. 458, 462-463 
(1938).

Although we have extended an accused’s right to counsel 
to certain “critical” pretrial proceedings, United States v. 
Wade, 388 U. S. 218 (1967), we have done so recognizing that 
at those proceedings, “the accused [is] confronted, just as at 
trial, by the procedural system, or by his expert adversary, 
or by both,” United States v. Ash, supra, at 310, in a situa-
tion where the results of the confrontation “might well settle 
the accused’s fate and reduce the trial itself to a mere formal-
ity.” United States v. Wade, supra, at 224.

Thus, given the plain language of the Amendment and its 
purpose of protecting the unaided layman at critical con-
frontations with his adversary, our conclusion that the right 
to counsel attaches at the initiation of adversary judicial 
criminal proceedings “is far from a mere formalism.” Kirby 
v. Illinois, 406 U. S., at 689. It is only at that time “that the 
government has committed itself to prosecute, and only then 
that the adverse positions of government and defendant have 
solidified. It is then that a defendant finds himself faced 
with the prosecutorial forces of organized society, and im-
mersed in the intricacies of substantive and procedural crimi-
nal law.” Ibid.

The Court of Appeals departed from our consistent inter-
pretation of the Sixth Amendment in these cases, and in so 
doing, fundamentally misconceived the nature of the right to 
counsel guarantee. We agree with the dissent that the ma-
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jority’s analogy to Sixth Amendment speedy trial cases is 
inapt. Our speedy trial cases hold that that Sixth Amend-
ment right may attach before an indictment and as early as 
the time of “arrest and holding to answer a criminal charge,” 
United States v. MacDonald, 456 U. S. 1, 6-7 (1982); United 
States v. Lovasco, 431 U. S. 783, 788-789 (1977); Dillingham 
v. United States, 423 U. S. 64 (1975) (per curiam); United 
States v. Marion, 404 U. S., at 320, but we have never held 
that the right to counsel attaches at the time of arrest. This 
difference is readily explainable, given the fact that the 
speedy trial right and the right to counsel protect different 
interests. While the right to counsel exists to protect the ac-
cused during trial-type confrontations with the prosecutor, 
the speedy trial right exists primarily to protect an individ-
ual’s liberty interest, “to minimize the possibility of lengthy 
incarceration prior to trial, to reduce the lesser, but never-
theless substantial, impairment of liberty imposed on an ac-
cused while released on bail, and to shorten the disruption of 
life caused by arrest and the presence of unresolved criminal 
charges.” United States v. MacDonald, supra, at 8. See 
Barker v. Wingo, 407 U. S. 514, 532-533 (1972); United 
States v. Marion, supra, at 320. Thus, the majority’s at-
tempt to draw an analogy between an arrest and an inmate’s 
administrative detention pending investigation may have 
some relevance in analyzing when the speedy trial right at-
taches in this context, but it is not relevant to a proper deter-
mination of when the right to counsel attaches.6

6 Of course we express no view as to when the Sixth Amendment speedy 
trial right attaches in this context because that issue is not before us. The 
Court of Appeals for the Ninth Circuit, like several other Circuits, see, 
e. g., United States v. Daniels, 698 F. 2d 221, 223 (CA4 1983); United 
States v. Blevins, 593 F. 2d 646, 647 (CA5 1979) (per curiam), however, 
has held that the segregation of an inmate from the general population 
pending criminal charges does not constitute an “arrest” for purposes of 
the speedy trial right. United States v. Clardy, 540 F. 2d 439, 441, cert, 
denied, 429 U. S. 963 (1976). Given its own Clardy holding, the Court of 
Appeals’ analogy here seems somewhat strained.
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The Court of Appeals’ holding also confuses the purpose of 
the right to counsel with purposes that are served by the 
Fifth Amendment due process guarantee and the statutes of 
limitations applicable to the particular crime being investi-
gated. The majority concludes that the extension of the 
right to counsel to this prison context is necessary to protect 
against the possibility that the Government may delay the 
initiation of formal charges, thus delaying the appointment of 
counsel, while it develops its case against the isolated and un-
aided inmate. 704 F. 2d, at 1122. By the time the Govern-
ment decides to bring charges, the majority felt, witnesses’ 
memories could have dimmed, alibi witnesses could have 
been transferred to other facilities, and physical evidence 
could have deteriorated. Id., at 1126.

Those concerns, while certainly legitimate ones, are simply 
not concerns implicating the right to counsel, and we reaffirm 
that the mere “possibility of prejudice [to a defendant result-
ing from the passage of time] ... is not itself sufficient rea-
son to wrench the Sixth Amendment from its proper con-
text.” United States v. Marion, supra, at 321-322. In 
holding that the appointment of counsel or the release of the 
inmate from segregation could remedy its concerns, the 
Court of Appeals must have concluded, quite illogically we 
believe, that the presence of the inmate in the general prison 
population or the appointment of a lawyer could somehow 
prevent the deterioration of physical evidence, or that the in-
mate or his counsel could begin an effective investigation of 
the crime within the restricted prison walls before even being 
able to discover the nature of the Government’s case. Of 
course, both inside and outside the prison, it may well be true 
that in some cases preindictment investigation could help a 
defendant prepare a better defense. But, as we have noted, 
our cases have never suggested that the purpose of the right 
to counsel is to provide a defendant with a preindictment pri-
vate investigator, and we see no reason to adopt that novel 
interpretation of the right to counsel in this case.
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Thus, at bottom, the majority’s concern is that because an 
inmate suspected of a crime is already in prison, the prosecu-
tion may have little incentive promptly to bring formal 
charges against him, and that the resulting preindictment 
delay may be particularly prejudicial to the inmate, given the 
problems inherent in investigating prison crimes, such as the 
transient nature of the prison population and the general re-
luctance of inmates to cooperate. But applicable statutes of 
limitations protect against the prosecution’s bringing stale 
criminal charges against any defendant, United States v. 
Lovasco, supra, at 788-789; United States v. Marion, supra, 
at 322, and, beyond that protection, the Fifth Amendment 
requires the dismissal of an indictment, even if it is brought 
within the statute of limitations, if the defendant can prove 
that the Government’s delay in bringing the indictment was 
a deliberate device to gain an advantage over him and that 
it caused him actual prejudice in presenting his defense. 
United States v. Lovasco, supra, at 789-790; United States 
v. Marion, supra, at 324.7 Those protections apply to crimi-
nal defendants within and without the prison walls, and we 
decline to depart from our traditional interpretation of the 
Sixth Amendment right to counsel in order to provide addi-
tional protections for respondents here.

We conclude that the Court of Appeals was wrong in hold-
ing that respondents were constitutionally entitled to the 
appointment of counsel while they were in administrative 
segregation and before any adversary judicial proceedings 
had been initiated against them. Accordingly, we reverse

7 We have of course rejected the arguments that prosecutors are con-
stitutionally obligated to file charges against a suspect as soon as they have 
probable cause but before they believe that they can establish guilt beyond 
a reasonable doubt, United States v. Lovasco, 431 U. S., at 791, and that 
prosecutors must file charges as soon as they marshal enough evidence to 
prove guilt beyond a reasonable doubt but before their investigations are 
complete. Id., at 792-795.
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the judgment of the Court of Appeals and remand for further 
proceedings consistent with this opinion.

It is so ordered.

Justi ce  Stevens , with whom Justic e Bren na n  joins, 
concurring in the judgment.

“Whatever else it may mean, the right to counsel granted 
by the Sixth and Fourteenth Amendments means at least 
that a person is entitled to the help of a lawyer at or after the 
time that judicial proceedings have been initiated against 
him—‘whether by way of formal charge, preliminary hearing, 
indictment, information, or arraignment.’” Brewer v. Wil-
liams, 430 U. S. 387, 398 (1977) (emphasis supplied) (quoting 
Kirby v. Illinois, 406 U. S. 682, 689 (1972) (plurality opin-
ion)). That statement, which does not foreclose the possibil-
ity that the right to counsel might under some circumstances 
attach prior to the formal initiation of judicial proceedings, 
has been the rule this Court has consistently followed. 
Today the Court seems to adopt a broader rule, stating that 
“the right to counsel attaches only at or after the initiation 
of adversary judicial proceedings against the defendant.” 
Ante, at 187 (emphasis supplied). Because I believe this 
statement is unjustified by our prior cases and unnecessary 
to decide this case, I cannot join the opinion of the Court.

In Escobedo v. Illinois, 378 U. S. 478 (1964), this Court 
squarely held that the Sixth Amendment’s right to counsel 
can attach before formal charges have been filed. Escobedo 
had been denied access to his lawyer while he was in custody 
but before any formal charges had been filed. The Court 
explained:

“The interrogation here was conducted before peti-
tioner was formally indicted. But in the context of this 
case, that fact should make no difference. When peti-
tioner requested, and was denied, an opportunity to con-
sult with his lawyer, the investigation had ceased to be a 
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general investigation of ‘an unsolved crime.’ Petitioner 
had become the accused, and the purpose of the interro-
gation was to ‘get him’ to confess his guilt despite his 
constitutional right not to do so.” Id., at 485 (citation 
omitted) (quoting Spano v. New York, 360 U. S. 315, 327 
(1959) (Stewart, J., concurring)).

The Court added: “It would exalt form over substance to 
make the right to counsel, under the circumstances, depend 
on whether at the time of the interrogation, the authorities 
had secured a formal indictment. Petitioner had, for all 
practical purposes, already been charged with murder.” 378 
U. S., at 486.1

The Court’s dictum concerning the right to counsel is like-
wise inconsistent with Miranda v. Arizona, 384 U. S. 436 
(1966). There, the Court held that during custodial interro-
gation the suspect has a right to have counsel present, and 
that if he cannot afford counsel he is entitled to have counsel 
appointed to represent him free of charge. See id., at 
469-473. The Court recognized that custodial interrogation 
was the true beginning of adversarial proceedings: “It is at 
this point that our adversary system of criminal proceedings 
commences, distinguishing itself at the outset from the in-
quisitorial system recognized in some countries.” Id., at 
477. See also Coleman v. Alabama, 399 U. S. 1, 20 (1970) 
(Harlan, J., concurring in part and dissenting in part); Dickey 
v. Florida, 398 U. S. 30, 44 (1970) (Brennan , J., concur-
ring); United States v. Oliver, 505 F. 2d 301, 305, n. 12 (CA7 
1974).2

1 See also 378 U. S., at 487, n. 6 (“The English Judges’ Rules also recog-
nize that a functional rather than a formal test must be applied and that, 
under circumstances such as those here, no special significance should be 
attached to formal indictment”). Indeed, the rule the majority seems to 
embrace is similar to the rule advocated in dissent in Escobedo. See id., 
at 493-494 (Stewart, J., dissenting).

2 To say, as did the Court in Johnson n . New Jersey, 384 U. S. 719 
(1966), that the “prime purpose” of Escobedo and Miranda was “to guaran-
tee full effectuation of the privilege against self-incrimination,” 384 U. S., 
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United States v. Wade, 388 U. S. 218 (1967), illustrates 
how Sixth Amendment jurisprudence has turned not on the 
formal initiation of judicial proceedings but rather on the 
nature of the confrontation between the authorities and the 
citizen. The Court began its Sixth Amendment analysis 
concerning the right to counsel at lineup identifications by 
noting that “in addition to counsel’s presence at trial, the 
accused is guaranteed that he need not stand alone against 
the State at any stage of the prosecution, formal or informal, 
in court or out, where counsel’s absence might derogate 
from the accused’s right to a fair trial.” Id., at 226. The 
Court then reviewed its prior cases and concluded:

“[W]e scrutinize any pretrial confrontation of the ac-
cused to determine whether the presence of his counsel 
is necessary to preserve the defendant’s basic right to a 
fair trial as affected by his right meaningfully to cross- 
examine the witnesses against him and to have effective 
assistance of counsel at the trial itself.” Id., at 227 (em-
phasis in original).

at 729, is merely to state a central rationale for attachment of the right to 
counsel prior to the formal commencement of the adversary process; it in 
no way contradicts the proposition that the Sixth Amendment can apply 
prior to the initiation of judicial proceedings. Escobedo elaborates:

“It is argued that if the right to counsel is afforded prior to indictment, 
the number of confessions obtained by the police will diminish significantly, 
because most confessions are obtained during the period between arrest 
and indictment, and ‘any lawyer worth his salt will tell the suspect in no 
uncertain terms to make no statement to police under any circumstances.’ 
This argument, of course, cuts two ways. The fact that many confessions 
are obtained during this period points up its critical nature as a ‘stage when 
legal aid and advice’ are surely needed. The right to counsel would indeed 
be hollow if it began at a period when few confessions were obtained. 
There is necessarily a direct relationship between the importance of a stage 
to the police in their quest for a confession and the criticalness of that stage 
to the accused in his need for legal advice. Our Constitution, unlike some 
others, strikes the balance in favor the right of the accused to be advised 
by his lawyer of his privilege against self-incrimination.” 378 U. S., at 488 
(footnotes and citations omitted).
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The Court has adhered to this formulation in subsequent 
cases. See United States v. Henry, 447 U. S. 264, 269 
(1980); Gerstein v. Pugh, 420 U. S. 103, 122-123 (1975); 
Schneckloth v. Bustamante, 412 U. S. 218, 238-240 (1973); 
Coleman v. Alabama, 399 U. S., at 9 (plurality opinion). 
Perhaps most telling is United States v. Ash, 413 U. S. 300 
(1973), dealing with the right to counsel at a pretrial photo-
graphic identification of the accused as the perpetrator by a 
Government witness. While Justice Stewart argued that 
“this constitutional ‘right to counsel attaches only at or after 
the time that adversary judicial proceedings have been initi-
ated,’” id., at 322 (opinion concurring in judgment) (quoting 
Kirby n . Illinois, 406 U. S., at 688 (plurality opinion)), that 
was not the path the Court took. It acknowledged that “ex-
tension of the right to counsel to events before trial has re-
sulted from changing patterns of criminal procedure and in-
vestigation that have tended to generate pretrial events that 
might appropriately be considered part of the trial itself,” 413 
U. S., at 310. It concluded that “the test utilized by the 
Court has called for examination of the event in order to 
determine whether the accused required aid in coping with 
legal problems or assistance in meeting his adversary.” Id., 
at 313.3

3 Contrary to the majority’s intimations, the cases it cites ante, at 187- 
188, do not indicate that a majority of the Court has embraced the broad 
rule suggested by the majority’s dictum. The statement in Kirby v. Illi-
nois, 406 U. S. 682 (1972), that the right to counsel “attaches only at or 
after the time that adversary judicial proceedings have been initiated,” id., 
at 688 (plurality opinion), was not joined by a majority. Similarly, The  
Chi ef  Just ice ’s opinion in United States v. Mandujano, 425 U. S. 564, 
581 (1976) (plurality opinion), was not joined by a majority of the Court. 
Estelle v. Smith, 451 U. S. 454, 469-470 (1981), and Moore v. Illinois, 434 
U. S. 220, 226-227 (1977), merely describe what the Kirby plurality had 
required for the Sixth Amendment to attach, and held that the plurality’s 
test was satisfied. In neither case did the Court have occasion to consider 
whether the right to counsel could ever attach prior to the point identified 
by the Kirby plurality. As the quotation supra, at 193, demonstrates, 
Brewer n . Williams, 430 U. S. 387 (1977), left this issue open.
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If the authorities take a person into custody in order to in-
terrogate him or to otherwise facilitate the process of making 
a case against him, then under the rationale of Escobedo, 
Miranda, and our other cases, the person is sufficiently “ac-
cused” to be entitled to the protections of the Sixth Amend-
ment. In these circumstances, subjecting the uncounseled 
suspect to questioning or other prosecutorial techniques may 
present “the high probability of substantial harm identified as 
controlling in Wade,” Gerstein, 420 U. S., at 123. Thus, 
when a person is deprived of liberty in order to aid the pros-
ecution in its attempt to convict him, and when the depriva-
tion is likely to have the intended effect, that person is, in my 
judgment, “an accused.”

I join the Court’s judgment because I agree that respond-
ents’ detention in the Administrative Detention Unit (ADU) 
did not serve an accusatorial function. Under relevant regu-
lations, respondents could be kept in the ADU simply be-
cause of the security risk they posed.4 After hearings, 

4 The relevant regulation indicates that respondents could be placed in 
the ADU while a criminal investigation is pending because they pose a 
threat to themselves or others:
“The Warden may also place an inmate in administrative detention when 
the inmate’s continued presence in the general population poses a serious 
threat to life, property, self, staff, or other inmates or to the security or 
orderly running of the institution and when the inmate:

“(1) Is pending a hearing for a violation of Bureau regulations;
“(2) Is pending an investigation of a violation of Bureau regulations;
“(3) Is pending investigation or trial for a criminal act. . . .” 28 CFR 

§ 541.22(a) (1983).
The Court of Appeals construed the Bureau of Prisons’ regulations to 

permit detention for disciplinary purposes for no more than 90 days. See 
704 F. 2d 1116,1124-1125 (CA9 1983) (en banc). Assuming that construc-
tion is correct, the fact that respondents’ detention after that point was not 
disciplinary does not mean it was therefore accusatory. To the contrary, 
the applicable regulation states: “Administrative detention is to be used 
only for short periods of time except where an inmate needs long-term pro-
tection . . . , or where there are exceptional circumstances, ordinarily tied 
to security or complex investigative concerns.” 28 CFR § 541.22(c)(1)
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prison administrators had concluded that respondents likely 
had murdered fellow inmates. Under such circumstances 
there can be no doubt that concern for the welfare of other 
inmates or respondents themselves fully justified adminis-
trative detention entirely apart from its relation to an on-
going criminal investigation. See Hewitt v. Helms, 459 
U. S. 460, 473-476 (1983). Indeed, there is no finding 
in either of these consolidated cases that respondents were 
placed in the ADU at the behest of prosecutorial authorities 
or in order to aid prosecutorial efforts, nor is there a finding 
that their detention facilitated the investigation of the two 
murders at issue.5 On this record there is no reason to 
believe that the segregation of suspected murderers from 
the general prison population either was intended to or had 
the effect of facilitating a criminal investigation rather than 
simply serving legitimate institutional policies.

Accordingly, while I find no Sixth Amendment violation in 
this case, to the extent that the Court purports to formulate a

(198 3) (emphasis supplied). Thus, the regulation permits continued deten-
tion for security reasons alone. Finally, even if respondents’ detention 
was in violation of the regulations, that does not establish that the deten-
tion, even if improper, had the purpose or effect of facilitating the criminal 
investigation.

6 Just ice  Marsh al l  disagrees with this view of the record, relying on 
the District Court’s statement that respondents Mills and Pierce’s confine-
ment to the ADU “was neither a form of prison discipline nor an attempt to 
ensure prison security,” see post, at 200 (dissenting opinion). However, 
the District Court did not denominate this statement as a “finding of fact,” 
but rather as a “conclusion of law.” App. to Pet. for Cert. 47a-48a. The 
only factual predicate to this conclusion, indeed the only fact the District 
Court found with respect to the purpose and effect of respondents’ seg-
regation, was that the Bureau of Prisons’ usual policies “would have 
required the [respondent]s’ release back into the general prison population 
or their transfer to a more secure facility within the first few months after 
their ADU commitment,” id., at 43a. For the reasons stated in n. 4, 
supra, this finding is insufficient as a matter of law to support the Court of 
Appeals’ judgment.
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rule broader than necessary to decide the case before it, I 
cannot join its opinion.

Justi ce  Marsh all , dissenting.
The majority misreads the development of Sixth Amend-

ment doctrine when it states that “our cases have long rec-
ognized that the right to counsel attaches only at or after 
the initiation of adversary judicial proceedings against the 
defendant.” Ante, at 187. As Justi ce  Stevens  demon-
strates, ante, at 193-197, we have recognized that in certain 
situations an individual’s right to counsel is triggered before 
the formal initiation of adversary judicial proceedings. See, 
e. g., Escobedo v. Illinois, 378 U. S. 478, 485-492 (1964). 
This recognition has stemmed from an appreciation that the 
government can transform an individual into an “accused” 
without officially designating him as such through the ritual 
of arraignment. Moreover, I agree with Justi ce  Stevens  
that the government treats an individual as an accused when 
that individual “is deprived of liberty in order to aid the pros-
ecution in its attempt to convict him, and when the depriva-
tion is likely to have the intended effect. . . .” Ante, at 197.

Unlike Justic e  Stevens , however, I reject the judgment 
as well as the reasoning of the Court. Justic e Stevens  
concurs in the judgment of the Court because, in his view, 
the transfer of respondents from the general prison popula-
tion to the far harsher constraints of administrative deten-
tion 1 did not in any way serve “an accusatorial function” but 
served instead to further the security interests of the correc-
tional institution and the welfare of respondents themselves. 
Ibid. My reading of the record and of the factfinding of 

1 Subjection to administrative detention meant that respondents were 
confined in individual cells except for short daily exercise periods, that 
their participation in various prison programs was curtailed, and that they 
were denied access to the general prison population. See 704 F. 2d 1116, 
1118 (1983).
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the courts below leads me to a different conclusion. With 
respect to respondents Mills and Pierce, the District Court 
stated, in the portion of its opinion entitled “Factual Back-
ground,” that by the time they were committed to adminis-
trative detention, “the finger of suspicion” had already been 
pointed at them. App. to Pet. for Cert. 45a-46a. This find-
ing is corroborated by prison officials’ own notation that 
respondents were to be detained in administrative detention 
“pending investigation or trial for a criminal act,” App. 
138-139, and by the odd course of events that transpired 
after respondents’ detention: the Government’s delay in seek-
ing indictments alongside the unusually long period during 
which respondents were confined to their cells. See App. to 
Pet. for Cert. 42a-47a. The District Court was therefore 
justified in concluding that respondents’ “commitment to [ad-
ministrative detention] was neither a form of prison discipline 
nor an attempt to ensure prison security,” but was instead 
“part and parcel of a sequence of prosecutive acts integrally 
related to the application of criminal sanctions.” Id., at 
47a-48a. The District Court’s findings and conclusion were 
noted and affirmed by the Court of Appeals. 704 F. 2d 1116, 
1125 (1983). This Court has repeatedly stated that it “‘can-
not undertake to review concurrent findings of fact by two 
courts below in the absence of a very obvious and exceptional 
showing of error.’” See Berenyi v. District Director, INS, 
385 U. S. 630, 635 (1967), quoting Graver Mfg. Co. v. Linde 
Co., 336 U. S. 271, 275 (1949). In this case no such showing 
of error has been made.

We do not have the benefit of a trial judge’s explicit factual 
findings with respect to respondents Reynoso, Segura, 
Ramirez, and Gouveia. However, we do have the Govern-
ment’s admission that one reason all of the respondents were 
kept in administrative detention was “because of the pend-
ency of the criminal investigation . . . .” Brief for United 
States 26. This admission further supports the Court of 
Appeals’ conclusion that “each [respondent] was held in 
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[administrative detention] at least in part as a result of pend-
ing criminal charges.” 704 F. 2d, at 1125.

Because of their disposition of the Sixth Amendment issue, 
neither the majority nor Justi ce  Stevens  reaches the other 
issue posed by this case: whether the Court of Appeals erred 
by dismissing the indictments against respondents. The 
Government claims that dismissing the indictments was in-
consistent with this Court’s decision in United States v. Mor-
rison, 449 U. S. 361 (1981). In Morrison, we reversed the 
dismissal of an indictment in a case in which it was assumed, 
arguendo, that a Sixth Amendment violation had occurred 
and in which the defendant “demonstrated no prejudice of 
any kind ... to the ability of her counsel to provide ade-
quate representation . . . .” Id., at 366. We stated that, in 
right-to-counsel cases, dismissal of an indictment is inappro-
priate “absent demonstrable prejudice, or substantial threat 
thereof,” id., at 365, because a presumption of prejudice 
would contravene “the general rule that remedies should be 
tailored to the injury suffered . . . and should not unnecessar-
ily infringe on competing interests.” Id., at 364.

The Court of Appeals concluded that dismissal of respond-
ents’ indictments was warranted under both the Morrison 
standard and a presumption-of-prejudice standard that it 
found to be appropriate to the facts of this case. The Court 
of Appeals felt compelled to articulate an alternative to the 
Morrison standard because, in its view, this case was “funda-
mentally different” insofar as the right-to-counsel violation 
affected inmate-suspects held in administrative detention. 
704 F. 2d, at 1126. The Court of Appeals concluded that 
in such a setting a presumption of prejudice would be appro-
priate “because ordinarily it will be impossible adequately 
either to prove or refute its existence.” Ibid. I disagree 
with the Court of Appeals; its own application of Morrison to 
the facts of this case demonstrates that even in the context of 
a Sixth Amendment violation affecting prisoners, the usual 
process of case-specific inquiry will be adequate to determine 
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whether dismissal of an indictment is warranted. The Court 
of Appeals concluded that even without an assumption of 
prejudice “there is evidence that ‘substantial prejudice’ may 
have occurred” in this case. 704 F. 2d, at 1126. This con-
clusion satisfies the Morrison requirement that persons 
seeking dismissal of their indictments must show either 
“demonstrable prejudice, or substantial threat thereof. . . .” 
449 U. S., at 365 (emphasis added). Moreover, it is a 
conclusion amply supported by the record.2

Because I agree with the result reached by the Court of 
Appeals, though not with all of its reasoning, I respectfully 
dissent.

2 The conclusion that respondents Mills and Pierce were prejudiced 
is especially reliable due to the District Court’s specific finding that 
“[b]ecause the passage of time has resulted in the irrevocable loss of excul-
patory testimony and evidence, the government’s failure to take steps to 
preserve the defendants’ right to prepare a defense cannot be remedied 
other than by dismissing the indictment [with prejudice].” App. to Pet. 
for Cert. 50a.
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Arizona’s statutory capital sentencing scheme provides that, after a mur-
der conviction, the trial judge, with no jury, must conduct a separate 
sentencing hearing to determine whether death is the appropriate sen-
tence. The judge must choose between two options: death or life 
imprisonment without possibility of parole for 25 years. The death sen-
tence may not be imposed unless at least one statutory aggravating cir-
cumstance is present, but must be imposed if there is one aggravating 
circumstance and no mitigating circumstance sufficiently substantial to 
call for leniency. The judge must make findings with respect to each of 
the statutory aggravating and mitigating circumstances, and the sen-
tencing hearing involves the submission of evidence and the presentation 
of argument, the State having the burden of proving the existence of ag-
gravating circumstances beyond a reasonable doubt. After a jury con-
victed respondent of armed robbery and first-degree murder, the trial 
judge conducted the required sentencing hearing and ultimately found 
that no aggravating or mitigating circumstances were present. He 
ruled, contrary to the State’s contention, that the statutory aggravating 
circumstance relating to killing for pecuniary gain applied only to mur-
ders for hire and did not apply to all murders committed in order to ob-
tain money, such as murders committed during a robbery. Accordingly, 
respondent was sentenced on his murder conviction to life imprisonment 
without possibility of parole for 25 years, but he was also sentenced to 21 
years’ imprisonment for armed robbery, with the sentences to run con-
secutively. Respondent appealed to the Arizona Supreme Court, chal-
lenging the imposition of the consecutive sentences, and the State filed a 
cross-appeal, contending that the trial court had committed an error of 
law in interpreting the “pecuniary gain” aggravating circumstance to 
apply only to contract killings. Rejecting respondent’s challenge to his 
sentence and ruling for the State on its cross-appeal, the court set aside 
the life sentence and remanded for redetermination of aggravating and 
mitigating circumstances and for resentencing on the murder conviction. 
On remand, the trial court held a new sentencing hearing; rejected 
respondent’s argument that imposing the death penalty would violate 
Bullington v. Missouri, 451 U. S. 430; found that the “pecuniary gain” 
aggravating circumstance was present and that there was no mitigating 
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circumstance sufficient to call for leniency; and sentenced respondent to 
death. On respondent’s mandatory appeal, the Arizona Supreme Court 
held that under Bullington, respondent’s death sentence violated the 
Double Jeopardy Clause of the Fifth Amendment and ordered that the 
sentence be reduced to life imprisonment without possibility of parole for 
25 years.

Held: The Double Jeopardy Clause prohibits Arizona from sentencing re-
spondent to death. This case is controlled by Bullington, which held 
that the Double Jeopardy Clause applied to Missouri’s capital sentencing 
proceeding—barring imposition of the death penalty upon reconviction 
after an initial conviction, set aside on appeal, had resulted in rejection of 
the death sentence—because that proceeding was comparable to a trial 
on the issue of guilt and the initial sentence of life imprisonment in effect 
acquitted the defendant of the death penalty. The capital sentencing 
proceeding in Arizona shares the characteristics of the Missouri proceed-
ing that made it resemble a trial for purposes of the Double Jeopardy 
Clause. Thus, respondent’s initial life sentence constitutes an acquittal 
of the death penalty, and the State cannot now sentence respondent to 
death on his conviction for first-degree murder. Although the trial 
court initially relied on a misconstruction of the statute defining the “pe-
cuniary gain” aggravating circumstance, reliance on an error of law does 
not change the double jeopardy effects of a judgment that amounts to an 
acquittal on the merits of the issue in the sentencing proceeding— 
whether death was the appropriate punishment for respondent’s offense. 
United States v. Wilson, 420 U. S. 332, distinguished. Pp. 209-212.

136 Ariz. 166, 665 P. 2d 48, affirmed.

O’Con no r , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Brenn an , Marsh al l , Bla ckmun , Powe ll , and Stev ens , 
JJ., joined. Rehn qui st , J., filed a dissenting opinion, in which Whi te , 
J., joined, post, p. 213.

William J. Schafer III argued the cause for petitioner. 
With him on the brief was Robert K. Corbin, Attorney Gen-
eral of Arizona.

James R. Rummage, by appointment of the Court, 465 
U. S. 1019, argued the cause and filed a brief for 
respondent. *

*Timothy K. Ford, Jack Greenberg, James M. Nabrit III, and Anthony 
G. Amsterdam filed a brief for the NAACP Legal Defense and Educational 
Fund, Inc., as amicus curiae urging affirmance.
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Justi ce  O’Conn or  delivered the opinion of the Court.
The question presented is whether the Double Jeopardy 

Clause prohibits the State of Arizona from sentencing re-
spondent to death after the life sentence he had initially re-
ceived was set aside on appeal. We agree with the Supreme 
Court of Arizona that Bullington v. Missouri, 451 U. S. 430 
(1981), squarely controls the disposition of this case. Under 
the interpretation of the Double Jeopardy Clause adopted in 
that decision, imposition of the death penalty on respondent 
would be unconstitutional.

I
An Arizona jury convicted respondent of armed robbery 

and first degree murder. The trial judge, with no jury, then 
conducted a separate sentencing hearing to determine, ac-
cording to the statutory scheme for considering aggravating 
and mitigating circumstances, Ariz. Rev. Stat. Ann. § 13-703 
(Supp. 1983-1984), whether death was the appropriate sen-
tence for the murder conviction. Petitioner, relying entirely 
on the evidence presented at trial, argued that three statu-
tory aggravating circumstances were present. Respondent, 
presenting only one witness, countered that no aggravating 
circumstances were present but that several mitigating cir-
cumstances were. One of the principal points of contention 
concerned the scope of Ariz. Rev. Stat. Ann. § 13-703(F)(5) 
(Supp. 1983-1984), which defines as an aggravating circum-
stance the murder’s commission “as consideration for the re-
ceipt, or in expectation of the receipt, of anything of pecuni-
ary value.” Respondent argued that this provision applies 
only to murders for hire, whereas petitioner argued that it 
applies to all murders committed in order to obtain money.

Several days after the sentencing hearing, the trial judge, 
who imposes sentence without the assistance of a jury under 
the Arizona scheme, returned a “special verdict” setting forth 
his findings on each of the statutory aggravating and miti-
gating circumstances. The judge found that no aggravating 
or mitigating circumstances were present. App. 53-58. In 
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particular, with respect to the aggravating circumstance de-
fined in § 13-703(F)(5), the trial judge found:

“5. The defendant did not commit the offense as con-
sideration for the receipt or in expectation of the receipt 
of anything of pecuniary value.

“In this regard, the Court does not agree with the 
State’s interpretation of A. R. S. 13-703(F)(5) and State 
v. Madsen filed March 26, 1980. The Court believes 
that when A. R. S. 13-703(F)(4) and (5) are read to-
gether that they are intended to apply to a contract-type 
killing situation and not to a robbery, burglary, etc.” 
App. 54-55.

Having found no aggravating circumstances, the trial court 
was statutorily barred from sentencing respondent to death. 
Ariz. Rev. Stat. Ann. § 13-703(E) (Supp. 1983-1984); App. to 
Pet. for Cert. A-3. The court accordingly sentenced re-
spondent to life imprisonment without possibility of parole 
for 25 years, the sentence statutorily mandated for first de-
gree murder when the death penalty is not imposed. Ariz. 
Rev. Stat. Ann. § 13-703(A) (Supp. 1983-1984). With re-
spect to the armed robbery conviction, the court found that 
respondent had committed a “dangerous offense” involving 
use of a deadly weapon and that there was an aggravating 
circumstance not outweighed by any mitigating circum-
stance—respondent had “planned this robbery ... in order 
to obtain what [he] knew was only a few hundred dollars 
. . . .” App. 66. As authorized by Arizona law, Ariz. Rev. 
Stat. Ann. §§ 13-604 and 13-702 (1978 and Supp. 1983-1984), 
the court accordingly sentenced respondent to 21 years’ 
imprisonment for armed robbery. The prison terms for the 
two convictions were to run consecutively.

Respondent appealed the judgment to the Supreme Court 
of Arizona, arguing that imposition of consecutive sentences 
in his case violated both federal and state law. Under Ari-
zona law, Ariz. Rev. Stat. Ann. § 13-4032(4) (1978), respond-
ent’s appeal permitted petitioner to file a cross-appeal from 
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the life sentence; in that cross-appeal petitioner contended 
that the trial court had committed an error of law in inter-
preting the pecuniary gain aggravating circumstance to apply 
only to contract killings. The State Supreme Court rejected 
respondent’s challenge to his sentence. It agreed with peti-
tioner, however, that the trial court had misinterpreted 
§ 13-703(F)(5): “theft committed in the course of a murder” 
could constitute an aggravating circumstance under that 
section. 130 Ariz. 427, 431, 636 P. 2d 1209, 1213 (1981). 
Because of the trial court’s misinterpretation, the State 
Supreme Court concluded, “the sentence of life imprisonment 
previously imposed will have to be set aside and the matter 
remanded for redetermination of aggravating and mitigating 
circumstances and resentencing.” Id., at 432, 636 P. 2d, at 
1214. The sentence for armed robbery was left undisturbed.

On remand the trial court held a new sentencing hearing. 
Neither petitioner nor respondent presented any new evi-
dence, although they had the opportunity to do so. The 
court heard argument, however, both on the lawfulness of 
imposing the death penalty on resentencing and on the pres-
ence of aggravating and mitigating circumstances.

Petitioner argued that neither federal nor state law barred 
sentencing respondent to death. Petitioner also urged the 
court to find the three statutory aggravating circumstances 
identified at the first sentencing, largely repeating the argu-
ments it had made at the first proceeding. App. 78-94. Re-
spondent argued that imposing the death penalty would vio-
late Bullington v. Missouri, 451 U. S. 430 (1981), North 
Carolina n . Pearce, 395 U. S. 711 (1969), and Arizona Rule of 
Criminal Procedure 26.14, which implements the resentenc-
ing principles of the Pearce case. With respect to aggra-
vating and mitigating circumstances, respondent effectively 
conceded the presence of the pecuniary gain aggravating cir-
cumstance, thinking the issue foreclosed by a statement in 
the opinion of the State Supreme Court. See App. 104; 130 
Ariz., at 431, 636 P. 2d, at 1213 (“In the instant case, the 
hope of financial gain was a cause of the murder . . .”). But 
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respondent contended that this aggravating circumstance 
was outweighed by a statutory mitigating circumstance not 
among the five enumerated in the death sentencing statute: 
according to the testimony of the jury foreperson, the convic-
tion for first degree murder was based on the felony-murder 
instruction, not on the premeditation instruction; thus, re-
spondent contended, to regard the theft as an aggravating 
circumstance after using it to elevate second degree murder 
into first would be a form of double counting. App. 94-108.

Several days after the hearing, the trial court returned a 
special verdict reciting findings on each of the statutory 
aggravating and mitigating circumstances and on the one 
nonstatutory mitigating circumstance urged by respondent. 
The court found to be present only one of the seven statutory 
aggravating circumstances, namely, § 13-703(F)(5), concern-
ing commission of the murder for pecuniary gain. The court 
also found that none of the five statutory mitigating circum-
stances was present and that the fact that the murder convic-
tion was for felony murder, if a mitigating circumstance at 
all, was not sufficiently substantial to call for leniency. App. 
118-124. Accordingly, as required under Arizona law, Ariz. 
Rev. Stat. Ann. §13-703(E) (Supp. 1983-1984), the court 
sentenced respondent to death.

In his mandatory appeal to the Supreme Court of Arizona, 
respondent argued that imposition of the death sentence on 
resentencing, after he had effectively been “acquitted” of 
death at his initial sentencing, violated the Double Jeopardy 
Clause of the Fifth Amendment, as applied to the States by 
the Fourteenth Amendment. Benton n . Maryland, 395 
U. S. 784 (1969). He also argued that the death sentence 
violated the Due Process Clause of the Fourteenth Amend-
ment, as interpreted in North Carolina v. Pearce, supra. 
The Supreme Court of Arizona addressed only the first argu-
ment. It concluded that, under this Court’s decision in 
Bullington v. Missouri, supra, respondent’s sentence vio-
lated the constitutional prohibition on double jeopardy. 136 
Ariz. 166, 665 P. 2d 48 (1983). The court therefore ordered 
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respondent’s sentence for first degree murder reduced to life 
imprisonment without possibility of parole for 25 years.

The State of Arizona filed a petition for a writ of certiorari. 
We granted certiorari, 464 U. S. 1038 (1983), and now affirm.

II
In Bullington v. Missouri this Court held that the Double 

Jeopardy Clause applies to Missouri’s capital sentencing pro-
ceeding and thus bars imposition of the death penalty upon 
reconviction after an initial conviction, set aside on appeal, 
has resulted in rejection of the death sentence. The Court 
identified several characteristics of Missouri’s sentencing 
proceeding that make it comparable to a trial for double jeop-
ardy purposes. The discretion of the sentencer—the jury in 
Missouri—is restricted to precisely two options: death, and 
life imprisonment without possibility of release for 50 years. 
In addition, the sentencer is to make its decision guided by 
substantive standards and based on evidence introduced in a 
separate proceeding that formally resembles a trial. Fi-
nally, the prosecution has to prove certain statutorily defined 
facts beyond a reasonable doubt in order to support a sen-
tence of death. 451 U. S., at 438. For these reasons, when 
the Missouri sentencer imposes a sentence of life imprison-
ment in a capital sentencing proceeding, it has determined 
that the prosecution has failed to prove its case. Because 
the Court believed that the anxiety and ordeal suffered by a 
defendant in Missouri’s capital sentencing proceeding are the 
equal of those suffered in a trial on the issue of guilt, the 
Court concluded that the Double Jeopardy Clause prohibits 
the State from resentencing the defendant to death after the 
sentencer has in effect acquitted the defendant of that 
penalty.

The capital sentencing proceeding in Arizona shares the 
characteristics of the Missouri proceeding that make it re-
semble a trial for purposes of the Double Jeopardy Clause. 
The sentencer—the trial judge in Arizona—is required to 
choose between two options: death, and life imprisonment 
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without possibility of parole for 25 years. The sentencer 
must make the decision guided by detailed statutory stand-
ards defining aggravating and mitigating circumstances; 
in particular, death may not be imposed unless at least one 
aggravating circumstance is found, whereas death must be 
imposed if there is one aggravating circumstance and no 
mitigating circumstance sufficiently substantial to call for 
leniency. The sentencer must make findings with respect to 
each of the statutory aggravating and mitigating circum-
stances, and the sentencing hearing involves the submission 
of evidence and the presentation of argument. The usual 
rules of evidence govern the admission of evidence of 
aggravating circumstances, and the State must prove the 
existence of aggravating circumstances beyond a reasonable 
doubt. See Ariz. Rev. Stat. Ann. §13-703 (Supp. 1983- 
1984); 136 Ariz., at 171-172, 665 P. 2d, at 53-54. As the 
Supreme Court of Arizona held, these characteristics make 
the Arizona capital sentencing proceeding indistinguishable 
for double jeopardy purposes from the capital sentencing pro-
ceeding in Missouri. Id., at 171-174, 665 P. 2d, at 53-56.

That the sentencer in Arizona is the trial judge rather than 
the jury does not render the sentencing proceeding any less 
like a trial. See United States v. Morrison, 429 U. S. 1, 3 
(1976) (Double Jeopardy Clause treats bench and jury trials 
alike). Nor does the availability of appellate review, includ-
ing reweighing of aggravating and mitigating circumstances, 
make the appellate process part of a single continuing sen-
tencing proceeding. The Supreme Court of Arizona noted 
that its role is strictly that of an appellate court, not a trial 
court. Indeed, no appeal need be taken if life imprisonment 
is imposed, and the appellate re weighing can work only to the 
defendant’s advantage. 136 Ariz., at 173-174, 665 P. 2d, at 
55-56. In short, a sentence imposed after a completed Ari-
zona capital sentencing hearing is a judgment like the sen-
tence at issue in Bullington v. Missouri, which this Court 
held triggers the protections of the Double Jeopardy Clause.
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The double jeopardy principle relevant to respondent’s 
case is the same as that invoked in Bullington: an acquittal 
on the merits by the sole decisionmaker in the proceeding is 
final and bars retrial on the same charge. Application of the 
Bullington principle renders respondent’s death sentence a 
violation of the Double Jeopardy Clause because respondent’s 
initial sentence of life imprisonment was undoubtedly an ac-
quittal on the merits of the central issue in the proceeding— 
whether death was the appropriate punishment for respond-
ent’s offense. The trial court entered findings denying the 
existence of each of the seven statutory aggravating circum-
stances, and as required by state law, the court then entered 
judgment in respondent’s favor on the issue of death. That 
judgment, based, on findings sufficient to establish legal enti-
tlement to the life sentence, amounts to an acquittal on the 
merits and, as such, bars any retrial of the appropriateness of 
the death penalty.

In making its findings, the trial court relied on a miscon-
struction of the statute defining the pecuniary gain aggravat-
ing circumstance. Reliance on an error of law, however, 
does not change the double jeopardy effects of a judgment 
that amounts to an acquittal on the merits. “[T]he fact that 
‘the acquittal may result from erroneous evidentiary rulings 
or erroneous interpretations of governing legal principles’ 
. . . affects the accuracy of that determination, but it does not 
alter its essential character.” United States v. Scott, 437 
U. S. 82, 98 (1978) (quoting id., at 106 (Brenn an , J., dis-
senting)). Thus, this Court’s cases hold that an acquittal on 
the merits bars retrial even if based on legal error.

United States v. Wilson, 420 U. S. 332 (1975), held that the 
prosecution could appeal from a judgment of acquittal en-
tered by the trial judge after the jury had returned a verdict 
of guilty. But that holding has no application to this case. 
No double jeopardy problem was presented in Wilson be-
cause the appellate court, upon reviewing asserted legal er-
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rors of the trial judge, could simply order the jury’s guilty 
verdict reinstated; no new factfinding would be necessary, 
and the defendant therefore would not be twice placed in 
jeopardy. By contrast, in respondent’s initial capital sen-
tencing, there was only one decisionmaker and only one set of 
findings of fact, all favorable to respondent. The trial court 
“acquitted” respondent of the death penalty, and there was 
no verdict of “guilty” for the appellate court to reinstate. 
The Supreme Court of Arizona accordingly “remanded for 
redetermination of aggravating and mitigating circumstances 
and resentencing,” 130 Ariz., at 432, 636 P. 2d, at 1214—that 
is, for a second sentencing proceeding similar to the first. 
Whereas the defendant in Wilson was not to be subjected to a 
second trial after an acquittal at his first, that is precisely 
what has happened to respondent.

Ill
Bullington v. Missouri held that double jeopardy protec-

tions attach to Missouri’s capital sentencing proceeding be-
cause that proceeding is like a trial. The capital sentencing 
proceeding in Arizona is indistinguishable for double jeop-
ardy purposes from the proceeding in Missouri. Under 
Bullington, therefore, respondent’s initial sentence of life 
imprisonment constitutes an acquittal of the death penalty, 
and the State of Arizona cannot now sentence respondent to 
death on his conviction for first degree murder.

Petitioner has invited the Court to overrule Bullington, 
decided only three years ago. We decline the invitation. 
Although adherence to precedent is not rigidly required in 
constitutional cases, any departure from the doctrine of stare 
decisis demands special justification. See, e. g., Swift & Co. 
v. Wickham, 382 U. S. Ill, 116 (1965); Smith v. Allwright, 
321 U. S. 649, 665 (1944). Petitioner has suggested no rea-
son sufficient to warrant our taking the exceptional action of 
overruling Bullington.
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The judgment of the Supreme Court of Arizona is 
therefore

Affirmed.

Justic e Rehnquis t , with whom Justi ce  Whi te  joins, 
dissenting.

Today the Court affirms the decision of the Arizona 
Supreme Court vacating the death sentence imposed on re-
spondent for a murder committed in the course of an armed 
robbery. Applying the interpretation given the Double 
Jeopardy Clause by a bare majority of this Court in 
Bullington v. Missouri, 451 U. S. 430 (1981), the Court con-
cludes that in this case the first sentencing also amounted to 
an implied acquittal of respondent’s eligibility for the death 
penalty. I continue to believe that Bullington was wrongly 
decided for the reasons expressed in Justi ce  Powell ’s  dis-
sent in that case. But even apart from those views, I do 
not believe that the reasoning underlying Bullington applies 
to this remand for resentencing to correct a legal error. 
Accordingly, I dissent.

The central premise of the Court’s holding today is that the 
trial court’s first finding—that there were no aggravating 
and no mitigating circumstances and therefore only a life sen-
tence could be imposed—amounted to an “implied acquittal” 
on the merits of respondent’s eligibility for the death sen-
tence, thereby barring the possibility of an enhanced sen-
tence upon resentencing by virtue of the Double Jeopardy 
Clause. But the Court’s continued reliance on the “implied 
acquittal” rationale of Bullington is simply inapt. Unlike 
the jury’s decision in Bullington, where the jury had broad 
discretion to decide whether capital punishment was appro-
priate, the trial judge’s discretion in this case was carefully 
confined and directed to determining whether certain speci-
fied aggravating factors existed. Compare Mo. Rev. Stat. 
§565.008 (1979) with Ariz. Rev. Stat. Ann. §13-703(E) 
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(Supp. 1983-1984). It is obvious from the record that the 
State established at the first hearing that respondent mur-
dered his victim in the course of an armed robbery, a fact 
which was undisputed at sentencing. In no sense can it 
be meaningfully argued that the State failed to “prove” its 
case—the existence of at least one aggravating circumstance. 
It is hard to see how there has been an “implied acquittal” of 
a statutory aggravating circumstance when the record explic-
itly establishes the factual basis that such an aggravating 
circumstance existed. But for the trial judge’s erroneous 
construction of governing state law, the judge would have 
been required to impose the death penalty.

If, as a matter of state law, the Arizona Supreme Court 
had simply corrected the erroneous sentence itself without 
remanding, there could be no argument that Bullington 
would prevent the imposition of the death sentence. That 
much was made clear in our decision in United States v. 
Wilson, 420 U. S. 332 (1975). After stating the well-settled 
rule that an appellate court’s order reversing a conviction is 
subject to further review without subjecting a defendant to 
double jeopardy, we wrote:

“It is difficult to see why the rule should be any differ-
ent simply because the defendant has gotten a favorable 
post verdict ruling of law from the District Judge rather 
than from the Court of Appeals, or because the District 
Judge has relied to some degree on evidence presented 
at trial in making his ruling. Although review of any 
ruling of law discharging a defendant obviously enhances 
the likelihood of conviction and subjects him to continu-
ing expense and anxiety, a defendant has no legitimate 
claim to benefit from an error of law when that error 
could be corrected without subjecting him to a second 
trial before a second trier of fact.” Id., at 345.

The fact that in this case the legal error was ultimately 
corrected by the trial court did not mean that the State 
sought to marshal the same or additional evidence against a 
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capital defendant which had proved insufficient to prove the 
State’s “case” against him the first time. There is no logical 
reason for a different result here simply because the Arizona 
Supreme Court remanded the case to the trial court for the 
purpose of correcting the legal error, particularly when the 
resentencing did not constitute the kind of “retrial” which the 
Bullington Court condemned. Accordingly, I would reverse 
the decision of the Arizona Supreme Court in this case.
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BERNAL v. FAINTER, SECRETARY OF STATE 
OF TEXAS, et  AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT

No. 83-630. Argued March 28, 1984—Decided May 30, 1984

Petitioner, a resident alien, applied to the Texas Secretary of State to 
become a notary public, who under Texas law authenticates written 
instruments, administers oaths, and takes out-of-court depositions. 
Petitioner’s application was denied because he failed to satisfy the 
requirement of a Texas statute (Article 5949(2)) that a notary public be 
a United States citizen. After an unsuccessful administrative appeal, 
petitioner (and another individual) brought suit in Federal District 
Court, claiming that Article 5949(2) violated the Federal Constitution. 
The District Court ruled in petitioner’s favor, concluding that the citizen-
ship requirement, reviewed under a strict-scrutiny standard, violated 
the Equal Protection Clause of the Fourteenth Amendment. The Court 
of Appeals reversed, holding that the proper standard for review was 
the rational-relationship test and that Article 5949(2) satisfied that test.

Held: Article 5949(2) violates the Equal Protection Clause. Pp. 219-228.
(a) As a general matter, a state law that discriminates on the basis of 

alienage can be sustained only if it can withstand strict judicial scrutiny. 
In order to withstand strict scrutiny, the law must advance a compelling 
state interest by the least restrictive means available. The “political 
function” exception to the strict-scrutiny rule applies to laws that ex-
clude aliens from positions intimately related to the process of demo-
cratic self-government. Under this exception, the standard of review is 
lowered when evaluating the validity of exclusions that entrust only to 
citizens important elective and nonelective positions whose operations go 
to the heart of representative government. Sugarman n . Dougall, 413 
U. S. 634; Cabell v. Chavez-Salido, 454 U. S. 432. Pp. 219-222.

(b) The “political function” exception is inapplicable to Article 5949(2). 
Notaries public do not fall within the category of officials who perform 
functions that go to the heart of representative government merely be-
cause they are designated as public officers by the Texas Constitution. 
The dispositive factor is the actual function of a position, not its source. 
The focus of the inquiry is whether the position is such that the office-
holder will necessarily exercise broad discretionary power over the for-
mulation or execution of public policies importantly affecting the citizen 
population. Although there is a critical need for a notary’s duties to be 
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carried out correctly and with integrity, those duties are essentially cler-
ical and ministerial. Texas notaries are not invested with policymaking 
responsibility or broad discretion in the execution of public policy that 
requires the routine exercise of authority over individuals. Cf. In re 
Griffiths, 413 U. S. 717. Pp. 222-227.

(c) Article 5949(2) does not meet the applicable strict-scrutiny stand-
ard of judicial review. To satisfy such standard, the State must show 
that the statute furthers a compelling state interest by the least restric-
tive means practically available. With regard to the State’s asserted 
interest in ensuring that notaries are familiar with Texas law, there is 
nothing in the record indicating that resident aliens, as a class, are so 
incapable of familiarizing themselves with Texas law as to justify the 
State’s absolute and classwide exclusion. Furthermore, if the State’s 
concern were truly “compelling,” one would expect the State to give 
some sort of test actually measuring a person’s familiarity with the law. 
The State, however, administers no such test. Similarly inadequate is 
the State’s purported interest in ensuring the availability of notaries’ 
testimony years after their acts. The State failed to advance a factual 
showing that the unavailability of notaries’ testimony presents a real, as 
opposed to a merely speculative, problem to the State. Pp. 227-228.

710 F. 2d 190, reversed and remanded.

Marsh al l , J., delivered the opinion of the Court, in which Burge r , 
C. J., and Brenn an , Whit e , Bla ck mun , Powe ll , Stev ens , and 
O’Con no r , JJ., joined. Rehn qu ist , J., filed a dissenting opinion, post, 
p. 228.

Cornish F. Hitchcock argued the cause for petitioner. 
With him on the brief were Alan B. Morrison, John Cary 
Sims, Thomas Sullivan, and Denis A. Downey.

Mary F. Keller, Assistant Attorney General of Texas, ar-
gued the cause for respondents. With her on the brief were 
Jim Mattox, Attorney General, Fernando Gomez, Assistant 
Attorney General, and David R. Richards.

Justic e Mars hall  delivered the opinion of the Court.
The question posed by this case is whether a statute of the 

State of Texas violates the Equal Protection Clause of the 
Fourteenth Amendment of the United States Constitution by 
denying aliens the opportunity to become notaries public. 
The Court of Appeals for the Fifth Circuit held that the stat-
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ute does not offend the Equal Protection Clause. We 
granted certiorari, 464 U. S. 1007 (1983), and now reverse.

I
Petitioner, a native of Mexico, is a resident alien who has 

lived in the United States since 1961. He works as a para-
legal for Texas Rural Legal Aid, Inc., helping migrant farm-
workers on employment and civil rights matters. In order 
to administer oaths to these workers and to notarize their 
statements for use in civil litigation, petitioner applied in 
1978 to become a notary public.1 Under Texas law, notaries 
public authenticate written instruments, administer oaths, 
and take out-of-court depositions.2 The Texas Secretary 
of State denied petitioner’s application because he failed to 
satisfy the statutory requirement that a notary public be a 
citizen of the United States. Tex. Rev. Civ. Stat. Ann., 
Art. 5949(2) (Vernon Supp. 1984) (hereafter Article 5949(2)). 
After an unsuccessful administrative appeal, petitioner 
brought suit in the Federal District Court, claiming that the 
citizenship requirement mandated by Article 5942(2) violated 
the Federal Constitution.3

The District Court ruled in favor of petitioner. Vargas v. 
Strake, C. A. No. B-79-147 (SD Tex., Oct. 9, 1981) (mem.). 
It reviewed the State’s citizenship requirement under a 

1 Prior to his employment in Texas, petitioner worked in a legal services 
program in Indiana and held a commission as a notary in that State. Var-
gas v. Strake, 710 F. 2d 190, 191 (CA5 1983).

2 “Notaries Public shall have the same authority to take acknowledg-
ments or proofs of written instruments, protest instruments permitted by 
law to be protested, administer oaths, and take depositions, as is now or 
may hereafter be conferred by law upon County Clerks . . . .” Tex. Rev. 
Civ. Stat. Ann., Art. 5954 (Vernon Supp. 1984); see also R. Rothman, 
Notary Public: Practices & Glossary (1978).

3 This suit was initially brought by Margarita M. Vargas whom petitioner 
joined as a coplaintiff. Vargas is no longer a party to this suit because 
subsequent to filing her complaint she obtained United States citizenship. 
Vargas v. Strake, supra, at 192.
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strict-scrutiny standard and concluded that the requirement 
violated the Equal Protection Clause. The District Court 
also suggested that even under a rational-relationship stand-
ard, the state statute would fail to pass constitutional muster 
because its citizenship requirement “is wholly unrelated to 
the achievement of any valid state interest.” App. to Pet. 
for Cert. 11a. A divided panel of the Court of Appeals for 
the Fifth Circuit reversed, concluding that the proper stand-
ard for review was the rational-relationship test and that Ar-
ticle 5949(2) satisfied that test because it “bears a rational 
relationship to the state’s interest in the proper and orderly 
handling of a countless variety of legal documents of impor-
tance to the state.” Vargas v. Strake, 710 F. 2d 190, 195 
(1983).4

II
As a general matter, a state law that discriminates on the 

basis of alienage can be sustained only if it can withstand 
strict judicial scrutiny.5 In order to withstand strict scru-
tiny, the law must advance a compelling state interest by the 
least restrictive means available.6 Applying this principle, 

4 The holding of the Court of Appeals conflicts with the holding of every 
other state and federal court decision that has considered the constitution-
ality of statutes barring aliens from eligibility to become notaries public. 
See, e. g., JU v. Rhodes, 577 F. Supp. 1128 (SD Ohio 1983) (invalidating 
Ohio statute); Cheng v. Illinois, 438 F. Supp. 917 (ND Ill. 1977) (invalidat-
ing Illinois statute); Taggart v. Mandel, 391 F. Supp. 733 (Md. 1975) (in-
validating Maryland statute) (three-judge court); Graham v. Ramani, 383
So. 2d 634 (Fla. 1980) (invalidating Florida statute).

6 “[Classifications based on alienage, like those based on nationality or 
race, are inherently suspect and subject to close judicial scrutiny. Aliens 
as a class are a prime example of a ‘discrete and insular’ minority . . . for 
whom such heightened judicial solicitude is appropriate.” Graham v. 
Richardson, 403 U. S. 365, 372 (1971) (footnotes and citations omitted).

6 Only rarely are statutes sustained in the face of strict scrutiny. As one 
commentator observed, strict-scrutiny review is “strict” in theory but usu-
ally “fatal” in fact. Gunther, The Supreme Court, 1971 Term—Foreword: 
In Search of Evolving Doctrine on a Changing Court: A Model for a Newer 
Equal Protection, 86 Harv. L. Rev. 1, 8 (1972).
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we have invalidated an array of state statutes that denied 
aliens the right to pursue various occupations. In Sugar-
man v. Dougall, 413 U. S. 634 (1973), we struck down a state 
statute barring aliens from employment in permanent posi-
tions in the competitive class of the state civil service. In 
In re Griffiths, 413 U. S. 717 (1973), we nullified a state law 
excluding aliens from eligibility for membership in the State 
Bar. And in Examining Board v. Flores de Otero, 426 U. S. 
572 (1976), we voided a state law that excluded aliens from 
the practice of civil engineering.

We have, however, developed a narrow exception to the 
rule that discrimination based on alienage triggers strict 
scrutiny. This exception has been labeled the “political 
function” exception and applies to laws that exclude aliens 
from positions intimately related to the process of democratic 
self-government. The contours of the “political function” 
exception are outlined by our prior decisions. In Foley v. 
Connelie, 435 U. S. 291 (1978), we held that a State may re-
quire police to be citizens because, in performing a funda-
mental obligation of government, police “are clothed with au-
thority to exercise an almost infinite variety of discretionary 
powers” often involving the most sensitive areas of daily life. 
Id., at 297. In Ambach v. Norwick, 441 U. S. 68 (1979), we 
held that a State may bar aliens who have not declared their 
intent to become citizens from teaching in the public schools 
because teachers, like police, possess a high degree of 
responsibility and discretion in the fulfillment of a basic gov-
ernmental obligation. They have direct, day-to-day contact 
with students, exercise unsupervised discretion over them, 
act as role models, and influence their students about the 
government and the political process. Id., at 78-79. Fi-
nally, in Cabell v. Chavez-Salido, 454 U. S. 432 (1982), we 
held that a State may bar aliens from positions as probation 
officers because they, like police and teachers, routinely ex-
ercise discretionary power, involving a basic governmental 
function, that places them in a position of direct authority 
over other individuals.
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The rationale behind the political-function exception is that 
within broad boundaries a State may establish its own form 
of government and limit the right to govern to those who are 
full-fledged members of the political community. Some pub-
lic positions are so closely bound up with the formulation and 
implementation of self-government that the State is permit-
ted to exclude from those positions persons outside the politi-
cal community, hence persons who have not become part of 
the process of democratic self-determination.

“The exclusion of aliens from basic governmental proc-
esses is not a deficiency in the democratic system but 
a necessary consequence of the community’s process of 
political self-definition. Self-government, whether di-
rect or through representatives, begins by defining the 
scope of the community of the governed and thus of the 
governors as well: Aliens are by definition those outside 
of this community.” Id., at 439-440.

We have therefore lowered our standard of review when 
evaluating the validity of exclusions that entrust only to 
citizens important elective and nonelective positions whose 
operations “go to the heart of representative government.” 
Sugarman v. Dougall, supra, at 647. “While not retreating 
from the position that restrictions on lawfully resident aliens 
that primarily affect economic interests are subject to height-
ened judicial scrutiny ... we have concluded that strict scru-
tiny is out of place when the restriction primarily serves a 
political function. ...” Cabell v. Chavez-Salido, supra, at 
439 (citation omitted).

To determine whether a restriction based on alienage fits 
within the narrow political-function exception, we devised in 
Cabell a two-part test.

“First, the specificity of the classification will be exam-
ined: a classification that is substantially overinclusive or 
underinclusive tends to undercut the governmental claim 
that the classification serves legitimate political ends. 
. . . Second, even if the classification is sufficiently 
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tailored, it may be applied in the particular case only to 
‘persons holding state elective or important nonelective 
executive, legislative, and judicial positions,’ those offi-
cers who ‘participate directly in the formulation, execu-
tion, or review of broad public policy’ and hence ‘perform 
functions that go to the heart of representative gov-
ernment.’” 454 U. S., at 440 (quoting Sugarman v. 
Dougall, supra, at 647).7

III
We now turn to Article 5949(2) to determine whether it 

satisfies the Cabell test. The statute provides that “[t]o be 
eligible for appointment as a Notary Public, a person shall be 
a resident citizen of the United States and of this state ...” 
Unlike the statute invalidated in Sugarman, Article 5949(2) 
does not indiscriminately sweep within its ambit a wide range 
of offices and occupations but specifies only one particular 
post with respect to which the State asserts a right to ex-
clude aliens. Clearly, then, the statute is not overinclusive; 
it applies narrowly to only one category of persons: those 
wishing to obtain appointments as notaries. Less clear is 
whether Article 5949(2) is fatally under inclusive. Texas 
does not require court reporters to be United States citizens 
even though they perform some of the same services as nota-
ries.8 Nor does Texas require that its Secretary of State be 
a citizen,9 even though he holds the highest appointive posi-

7 We emphasize, as we have in the past, that the political-function excep-
tion must be narrowly construed; otherwise the exception will swallow the 
rule and depreciate the significance that should attach to the designation of 
a group as a “discrete and insular” minority for whom heightened judicial 
solicitude is appropriate. See Nyquist v. Mauclet, 432 U. S. 1, 11 (1977).

8 Like notaries public, court reporters are authorized to administer oaths 
and take depositions. Tex. Rev. Civ. Stat. Ann., Art. 2324a(l) (Vernon 
1971).

9 Texas appears to require only that the Secretary of State be appointed 
by the Governor with the advice and consent of the Senate. See Tex. 
Const., Art. IV, § 21. Respondents, moreover, implicitly concede that the 
State imposes no citizenship requirement upon the position of Secretary of
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tion in the State and performs many important functions, in-
cluding supervision of the licensing of all notaries public.10 
We need not decide this issue, however, because of our deci-
sion with respect to the second prong of the Cabell test.

In support of the proposition that notaries public fall within 
that category of officials who perform functions that “go to 
the heart of representative government,” the State empha-
sizes that notaries are designated as public officers by the 
Texas Constitution.11 Texas maintains that this designation 
indicates that the State views notaries as important officials 
occupying posts central to the State’s definition of itself as 
a political community. This Court, however, has never 
deemed the source of a position—whether it derives from a 
State’s statute or its Constitution—as the dispositive factor 
in determining whether a State may entrust the position only 
to citizens. Rather, this Court has always looked to the ac-
tual function of the position as the dispositive factor.12 The

State. See Brief for Respondents 21-24 (distinguishing notaries public and 
other officers subject to a citizenship requirement from Secretary of State). 

10See Tex. Rev. Civ. Stat. Ann., Art. 5949(3) (Vernon Supp. 1984).
11 The Texas Constitution provides that “[t]he Secretary of State shall 

appoint a convenient number of Notaries Public for the state. . . .” Art. 
IV, § 26. Texas is one of only six States in which the State Constitution 
provides for the appointment of notaries. 1 G. Braden et al., The Con-
stitution of the State of Texas: An Annotated and Comparative Analysis 
361-362 (1977) (hereinafter Braden).

12 We note, moreover, that although authorization for the appointment of 
notaries public has long been a feature of the Texas Constitution, the sig-
nificance of the position has necessarily been diluted by changes in the ap-
pointment process and by the wholesale proliferation of notaries. The 
Texas Constitution of 1845 authorized the appointment of only six notaries 
per county and directed that they be appointed by the Governor with the 
advice and consent of the State Senate. Braden 361. By contrast, the 
Texas Constitution now authorizes the Secretary of State to appoint a 
“convenient” number of notaries for each county. Art. IV, § 26; see also 
Braden 361-362. Counsel for respondents conceded at oral argument that 
the number of Texas notaries exceeds 100,000. Tr. of Oral Arg. 17 (“I 
believe, reading Petitioner’s brief, that there are in excess of 100,000. 
Maybe there are 300,000 notaries”).
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focus of our inquiry has been whether a position was such 
that the officeholder would necessarily exercise broad dis-
cretionary power over the formulation or execution of public 
policies importantly affecting the citizen population—power 
of the sort that a self-governing community could properly 
entrust only to full-fledged members of that community. As 
the Court noted in Cabell, in determining whether the func-
tion of a particular position brings the position within the 
narrow ambit of the exception, “the Court will look to the im-
portance of the function as a factor giving substance to the 
concept of democratic self-government.” 454 U. S., at 441, 
n. 7.

The State maintains that even if the actual function of a 
post is the touchstone of a proper analysis, Texas notaries 
public should still be classified among those positions from 
which aliens can properly be excluded because the duties of 
Texas notaries entail the performance of functions suffi-
ciently consequential to be deemed “political.”13 The Court 
of Appeals ably articulated this argument:

“With the power to acknowledge instruments such as 
wills and deeds and leases and mortgages; to take out-of- 
court depositions; to administer oaths; and the discretion 
to refuse to perform any of the foregoing acts, notaries 
public in Texas are involved in countless matters of im-
portance to the day-to-day functioning of state govern-
ment. The Texas political community depends upon the 
notary public to insure that those persons executing doc-
uments are accurately identified, to refuse to certify any 
identification that is false or uncertain, and to insist that 

13 “Notaries Public shall have the same authority to take acknowledg-
ments or proofs of written instruments, protest instruments permitted by 
law to be protested, administer oaths, and take depositions, as is now or 
may hereafter be conferred by law upon County Clerks. . . .” Tex. Rev. 
Civ. Stat. Ann., Art. 5954 (Vernon Supp. 1984). County clerks are 
authorized to record and acknowledge a wide range of documents. Art. 
6591 (Vernon 1969) (“County clerks shall be the recorders for their respec-
tive counties”).
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oaths are properly and accurately administered. Land 
titles and property succession depend upon the care and 
integrity of the notary public, as well as the familiarity 
of the notary with the community, to verify the authen-
ticity of the execution of the documents.” 710 F. 2d, 
at 194.

We recognize the critical need for a notary’s duties to be 
carried out correctly and with integrity. But a notary’s du-
ties, important as they are, hardly implicate responsibilities 
that go to the heart of representative government. Rather, 
these duties are essentially clerical and ministerial. In con-
trast to state troopers, Foley v. Connelie, 435 U. S. 291 
(1978), notaries do not routinely exercise the State’s monop-
oly of legitimate coercive force.14 Nor do notaries routinely 
exercise the wide discretion typically enjoyed by public school 
teachers when they present materials that educate youth re-
specting the information and values necessary for the main-
tenance of a democratic political system. See Ambach v. 
Norwick, 441 U. S., at 77. To be sure, considerable damage 
could result from the negligent or dishonest performance of a 
notary’s duties. But the same could be said for the duties 

14 At oral argument, counsel for respondents observed in passing that 
Texas authorizes notaries to subpoena witnesses for the purpose of obtain-
ing testimony regarding the authenticity of a document, Tex. Rev. Civ. 
Stat. Ann., Art. 6616 (Vernon 1969), and also authorizes notaries to en-
force this authority with civil contempt powers. Art. 6618. We do not 
consider the notary’s apparent power to hold persons in contempt at all 
analogous to the coercive power routinely exercised by policemen, judges, 
or other officers charged with the administration of justice. One indica-
tion that this power is merely formal with no relevance to day-to-day ex-
perience is that it seems to have figured in only two reported cases, the 
most recent of which was decided over 40 years ago in 1942. See Ex parte 
Wolf, 116 Tex. Crim. 127, 34 S. W. 2d 277 (1930); Harbison v. McMurray,
138 Tex. 192, 158 S. W. 2d 284 (1942). That it was not even mentioned 
in respondents’ brief is a further indication that this power is moribund. 
Cf. JU v. Rhodes, 577 F. Supp., at 1131 (political-function exception not 
applicable to notary public notwithstanding notary’s statutory authoriza-
tion to hold recalcitrant witness in contempt).
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performed by cashiers, building inspectors, the janitors who 
clean up the offices of public officials, and numerous other 
categories of personnel upon whom we depend for careful, 
honest service. What distinguishes such personnel from 
those to whom the political-function exception is properly ap-
plied is that the latter are invested either with policymaking 
responsibility or broad discretion in the execution of public 
policy that requires the routine exercise of authority over 
individuals. Neither of these characteristics pertains to the 
functions performed by Texas notaries.

The inappropriateness of applying the political-function 
exception to Texas notaries is further underlined by our 
decision in In re Griffiths, 413 U. S. 634 (1973), in which we 
subjected to strict scrutiny a Connecticut statute that prohib-
ited noncitizens from becoming members of the State Bar. 
Along with the usual powers and privileges accorded to mem-
bers of the bar, Connecticut gave to members of its Bar addi-
tional authority that encompasses the very duties performed 
by Texas notaries—authority to “‘sign writs and subpoenas, 
take recognizances, administer oaths and take depositions 
and acknowledgements of deeds.’” Id., at 723 (quoting 
Connecticut statute).15 In striking down Connecticut’s citi-
zenship requirement, we concluded that “[i]t in no way deni-
grates a lawyer’s high responsibilities to observe that [these 
duties] hardly involve matters of state policy or acts of such 
unique responsibility as to entrust them only to citizens.” 
Id., at 724. If it is improper to apply the political-function 
exception to a citizenship requirement governing eligibility 
for membership in a state bar, it would be anomalous to apply 
the exception to the citizenship requirement that governs eli-
gibility to become a Texas notary. We conclude, then, that 

16 In Connecticut, members of the Bar were empowered to function both 
as attorneys and as commissioners of the Superior Court. The former 
position entailed lawyer’s work; the latter, work that is often performed 
by notaries public. See In Re Griffiths, 413 U. S., at 723-725.
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the “political function” exception is inapplicable to Article 
5949(2) and that the statute is therefore subject to strict judi-
cial scrutiny.

IV
To satisfy strict scrutiny, the State must show that Article 

5949(2) furthers a compelling state interest by the least re-
strictive means practically available. Respondents maintain 
that Article 5949(2) serves its “legitimate concern that nota-
ries be reasonably familiar with state law and institutions” 
and “that notaries may be called upon years later to testify to 
acts they have performed.” Brief for Respondents 24-25. 
However, both of these asserted justifications utterly fail 
to meet the stringent requirements of strict scrutiny. There 
is nothing in the record that indicates that resident aliens, 
as a class, are so incapable of familiarizing themselves with 
Texas law as to justify the State’s absolute and classwide 
exclusion. The possibility that some resident aliens are 
unsuitable for the position cannot justify a wholesale ban 
against all resident aliens. Furthermore, if the State’s con-
cern with ensuring a notary’s familiarity with state law were 
truly “compelling,” one would expect the State to give some 
sort of test actually measuring a person’s familiarity with the 
law. The State, however, administers no such test. To be-
come a notary public in Texas, one is merely required to fill 
out an application that lists one’s name and address and that 
answers four questions pertaining to one’s age, citizenship, 
residency, and criminal record16—nothing that reflects the 
State’s asserted interest in ensuring that notaries are famil-
iar with Texas law. Similarly inadequate is the State’s pur-
ported interest in ensuring the later availability of notaries’ 
testimony. This justification fails because the State fails to 
advance a factual showing that the unavailability of notaries’ 
testimony presents a real, as opposed to a merely specula-

16See Tex. Rev. Civ. Stat. Ann., Art. 5949(3)(a) (Vernon Supp. 1984).
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tive, problem to the State. Without a factual underpinning, 
the State’s asserted interest lacks the weight we have re-
quired of interests properly denominated as compelling.17

V
We conclude that Article 5949(2) violates the Fourteenth 

Amendment of the United States Constitution. Accordingly 
the judgment of the Court of Appeals is reversed, and the 
case is remanded for further proceedings consistent with this 
opinion.

It is so ordered.

Justi ce  Rehnq uist , dissenting.
I dissent for the reasons stated in my dissenting opinion in 

Sugarman v. Dougall, 413 U. S. 634, 649 (1973).

17 The State did not even attempt to defend the statute against strict scru-
tiny, perhaps recognizing that such a defense would be futile. Rather, the 
State simply asserted that the statute could withstand the lesser scrutiny of 
rationality review. See Brief for Respondents 24.
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HAWAII HOUSING AUTHORITY ET AL. v. 
MIDKIFF ET AL.

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 83-141. Argued March 26, 1984—Decided May 30, 1984*

To reduce the perceived social and economic evils of a land oligopoly trace-
able to the early high chiefs of the Hawaiian Islands, the Hawaii Legisla-
ture enacted the Land Reform Act of 1967 (Act), which created a land 
condemnation scheme whereby title in real property is taken from les-
sors and transferred to lessees in order to reduce the concentration of 
land ownership. Under the Act, lessees living on single-family residen-
tial lots within tracts at least five acres in size are entitled to ask ap-
pellant Hawaii Housing Authority (HHA) to condemn the property on 
which they live. When appropriate applications by lessees are filed, the 
Act authorizes HHA to hold a public hearing to determine whether the 
State’s acquisition of the tract will “effectuate the public purposes” of the 
Act. If HHA determines that these public purposes will be served, it is 
authorized to designate some or all of the lots in the tract for acquisition. 
It then acquires, at prices set by a condemnation trial or by negotiation 
between lessors and lessees, the former fee owners’ “right, title, and in-
terest” in the land, and may then sell the land titles to the applicant les-
sees. After HHA had held a public hearing on the proposed acquisition 
of appellees’ lands and had found that such acquisition would effectuate 
the Act’s public purposes, it directed appellees to negotiate with certain 
lessees concerning the sale of the designated properties. When these 
negotiations failed, HHA ordered appellees to submit to compulsory ar-
bitration as provided by the Act. Rather than comply with this order, 
appellees filed suit in Federal District Court, asking that the Act be de-
clared unconstitutional and that its enforcement be enjoined. The court 
temporarily restrained the State from proceeding against appellees’ es-
tates, but subsequently, while holding the compulsory arbitration and 
compensation formulae provisions of the Act unconstitutional, refused to 
issue a preliminary injunction and ultimately granted partial summary 
judgment to HHA and private appellants who had intervened, holding 

*Together with No. 83-236, Portlock Community Association (Ma- 
unalua Beach) et al. v. Midkiff et al.; and No. 83-283, Kahala Community 
Association, Inc., et al. v. Midkiff et al., also on appeal from the same 
court.
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the remainder of the Act constitutional under the Public Use Clause of 
the Fifth Amendment, made applicable to the States under the Four-
teenth Amendment. After deciding that the District Court had prop-
erly not abstained from exercising its jurisdiction, the Court of Appeals 
reversed, holding that the Act violates the “public use” requirement of 
the Fifth Amendment.

Held:
1. The District Court was not required to abstain from exercising its 

jurisdiction. Pp. 236-239.
(a) Abstention under Railroad Comm’n v. Pullman Co., 312 U. S. 

496, is unnecessary. Pullman abstention is limited to uncertain ques-
tions of state law, and here there is no uncertain question of state law, 
since the Act unambiguously provides that the power to condemn is “for 
a public use and purpose.” Thus, the question, uncomplicated by 
ambiguous language, is whether the Act on its face is unconstitutional. 
Pp. 236-237.

(b) Nor is abstention required under Younger v. Harris, 401 U. S. 
37. Younger abstention is required only when state-court proceedings 
are initiated before any proceedings of substance on the merits have oc-
curred in federal court. Here, state judicial proceedings had not been 
initiated at the time proceedings of substance took place in the District 
Court, the District Court having issued a preliminary injunction before 
HHA filed its first state eminent domain suit in state court. And the 
fact that HHA’s administrative proceedings occurred before the federal 
suit was filed did not require abstention, since the Act clearly states that 
those proceedings are not part of, or are not themselves, a judicial pro-
ceeding. Pp. 237-239.

2. The Act does not violate the “public use” requirement of the Fifth 
Amendment. Pp. 239-244.

(a) That requirement is coterminous with the scope of a sovereign’s 
police powers. This Court will not substitute its judgment for a legisla-
ture’s judgment as to what constitutes “public use” unless the use is pal-
pably without reasonable foundation. Where the exercise of the emi-
nent domain power is rationally related to a conceivable public purpose, a 
compensated taking is not prohibited by the Public Use Clause. Here, 
regulating oligopoly and the evils associated with it is a classic exercise of 
a State’s police powers, and redistribution of fees simple to reduce such 
evils is a rational exercise of the eminent domain power. Pp. 239-243.

(b) The mere fact that property taken outright by eminent domain is 
transferred in the first instance to private beneficiaries does not con-
demn that taking as having only a private purpose. Government does 
not itself have to use property to legitimate the taking; it is only the 
taking’s purpose, and not its mechanics, that must pass scrutiny under
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the Public Use Clause. And the fact that a state legislature, and not 
Congress, made the public use determination does not mean that judicial 
deference is less appropriate. Pp. 243-244.

702 F. 2d 788, reversed and remanded.

O’Con no r , J., delivered the opinion of the Court, in which all other 
Members joined, except Marsh al l , J., who took no part in the consider-
ation or decision of the cases.

Laurence H. Tribe, Special Deputy Attorney General of 
Hawaii, argued the cause for appellants. With him on the 
briefs for appellants in Nos. 83-141 and 83-283 were Kath-
leen M. Sullivan and David Rosenberg, Special Deputy At-
torneys General, Tany S. Hong, Attorney General, Michael 
A. Lilly, First Deputy Attorney General, Dennis E. W. 
O’Connor, James H. Case, and A. Bernard Bays. Richard 
J. Archer and Corey Y. S. Park filed briefs for appellants in 
No. 83-236.

Clinton R. Ashford argued the cause for appellees. With 
him on the brief were E. Barrett Prettyman, Jr., B. Evan 
Bayh III, Rosemary T. Fazio, G. Richard Morry, and Earl 
T. Sato A

Justi ce  O’Conno r  delivered the opinion of the Court.
The Fifth Amendment of the United States Constitution 

provides, in pertinent part, that “private property [shall not] 
be taken for public use, without just compensation.” These 
cases present the question whether the Public Use Clause of 
that Amendment, made applicable to the States through the 
Fourteenth Amendment, prohibits the State of Hawaii from 
taking, with just compensation, title in real property from

tBriefs of amici curiae urging affirmance were filed for the Office of Ha-
waiian Affairs by H. K. Bruss Keppeler; for the Pacific Legal Foundation 
by Ronald A. Zumbrun and Harold J. Hughes; and for the Queen Liliuo- 
kalani Trust et al. by Daniel H. Case.

William A. Dobrovir and Joseph D. Gebhardt filed a brief for the Hou 
Hawaiians et al. as amici curiae.
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lessors and transferring it to lessees in order to reduce the 
concentration of ownership of fees simple in the State. We 
conclude that it does not.

I
A

The Hawaiian Islands were originally settled by Polyne-
sian immigrants from the western Pacific. These settlers 
developed an economy around a feudal land tenure system in 
which one island high chief, the ali’i nui, controlled the land 
and assigned it for development to certain subchiefs. The 
subchiefs would then reassign the land to other lower ranking 
chiefs, who would administer the land and govern the farm-
ers and other tenants working it. All land was held at the 
will of the ali’i nui and eventually had to be returned to his 
trust. There was no private ownership of land. See gener-
ally Brief for Office of Hawaiian Affairs as Amicus Curiae 
3-5.

Beginning in the early 1800’s, Hawaiian leaders and Ameri-
can settlers repeatedly attempted to divide the lands of the 
kingdom among the crown, the chiefs, and the common peo-
ple. These efforts proved largely unsuccessful, however, 
and the land remained in the hands of a few. In the mid- 
1960’s, after extensive hearings, the Hawaii Legislature dis-
covered that, while the State and Federal Governments 
owned almost 49% of the State’s land, another 47% was in the 
hands of only 72 private landowners. See Brief for the Hou 
Hawaiians and Maui Loa, Chief of the Hou Hawaiians, as 
Amici Curiae 32. The legislature further found that 18 
landholders, with tracts of 21,000 acres or more, owned more 
than 40% of this land and that on Oahu, the most urbanized of 
the islands, 22 landowners owned 72.5% of the fee simple 
titles. Id., at 32-33. The legislature concluded that con-
centrated land ownership was responsible for skewing the 
State’s residential fee simple market, inflating land prices, 
and injuring the public tranquility and welfare.
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To redress these problems, the legislature decided to com-
pel the large landowners to break up their estates. The leg-
islature considered requiring large landowners to sell lands 
which they were leasing to homeowners. However, the 
landowners strongly resisted this scheme, pointing out the 
significant federal tax liabilities they would incur. Indeed, 
the landowners claimed that the federal tax laws were the 
primary reason they previously had chosen to lease, and not 
sell, their lands. Therefore, to accommodate the needs of 
both lessors and lessees, the Hawaii Legislature enacted the 
Land Reform Act of 1967 (Act), Haw. Rev. Stat., ch. 516, 
which created a mechanism for condemning residential tracts 
and for transferring ownership of the condemned fees simple 
to existing lessees. By condemning the land in question, the 
Hawaii Legislature intended to make the land sales involun-
tary, thereby making the federal tax consequences less se-
vere while still facilitating the redistribution of fees simple. 
See Brief for Appellants in Nos. 83-141 and 83-283, pp. 3-4, 
and nn. 6-8.

Under the Act’s condemnation scheme, tenants living on 
single-family residential lots within developmental tracts at 
least five acres in size are entitled to ask the Hawaii Housing 
Authority (HHA) to condemn the property on which they 
live. Haw. Rev. Stat. §§ 516-1(2), (11), 516-22 (1977). When 
25 eligible tenants,1 or tenants on half the lots in the tract, 
whichever is less, file appropriate applications, the Act au-
thorizes HHA to hold a public hearing to determine whether 
acquisition by the State of all or part of the tract will “effectu-
ate the public purposes” of the Act. §516-22. If HHA 
finds that these public purposes will be served, it is author-

1 An eligible tenant is one who, among other things, owns a house on the 
lot, has a bona fide intent to live on the lot or be a resident of the State, 
shows proof of ability to pay for a fee interest in it, and does not own resi-
dential land elsewhere nearby. Haw. Rev. Stat. §§516-33(3), (4), (7) 
(1977).
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ized to designate some or all of the lots in the tract for acqui-
sition. It then acquires, at prices set either by condemna-
tion trial or by negotiation between lessors and lessees,2 the 
former fee owners’ full “right, title, and interest” in the land. 
§516-25.

After compensation has been set, HHA may sell the land 
titles to tenants who have applied for fee simple ownership. 
HHA is authorized to lend these tenants up to 90% of 
the purchase price, and it may condition final transfer on a 
right of first refusal for the first 10 years following sale. 
§§ 516-30, 516-34, 516-35. If HHA does not sell the lot to 
the tenant residing there, it may lease the lot or sell it to 
someone else, provided that public notice has been given. 
§516-28. However, HHA may not sell to any one pur-
chaser, or lease to any one tenant, more than one lot, and it 
may not operate for profit. §§ 516-28, 516-32. In practice, 
funds to satisfy the condemnation awards have been supplied 
entirely by lessees. See App. 164. While the Act author-
izes HHA to issue bonds and appropriate funds for acqui-
sition, no bonds have issued and HHA has not supplied any 
funds for condemned lots. See ibid.

B
In April 1977, HHA held a public hearing concerning the 

proposed acquisition of some of appellees’ lands. HHA made 
the statutorily required finding that acquisition of appellees’ 
lands would effectuate the public purposes of the Act. Then, 
in October 1978, it directed appellees to negotiate with cer-
tain lessees concerning the sale of the designated properties. 
Those negotiations failed, and HHA subsequently ordered 
appellees to submit to compulsory arbitration.

Rather than comply with the compulsory arbitration order, 
appellees filed suit, in February 1979, in United States Dis-

2 See § 516-56 (Supp. 1983). In either case, compensation must equal 
the fair market value of the owner’s leased fee interest. § 516-1(14). The 
adequacy of compensation is not before us.



HAWAII HOUSING AUTHORITY v. MIDKIFF 235

229 Opinion of the Court

trict Court, asking that the Act be declared unconstitutional 
and that its enforcement be enjoined. The District Court 
temporarily restrained the State from proceeding against 
appellees’ estates. Three months later, while declaring the 
compulsory arbitration and compensation formulae provi-
sions of the Act unconstitutional,3 the District Court refused 
preliminarily to enjoin appellants from conducting the statu-
tory designation and condemnation proceedings. Finally, in 
December 1979, it granted partial summary judgment to 
appellants, holding the remaining portion of the Act constitu-
tional under the Public Use Clause. See 483 F. Supp. 62 
(Haw. 1979). The District Court found that the Act’s goals 
were within the bounds of the State’s police powers and that 
the means the legislature had chosen to serve those goals 
were not arbitrary, capricious, or selected in bad faith.

The Court of Appeals for the Ninth Circuit reversed. 702 
F. 2d 788 (1983). First, the Court of Appeals decided that 
the District Court had permissibly chosen not to abstain from 
the exercise of its jurisdiction. Then, the Court of Appeals 
determined that the Act could not pass the requisite judicial 
scrutiny of the Public Use Clause. It found that the trans-
fers contemplated by the Act were unlike those of takings 
previously held to constitute “public uses” by this Court. 
The court further determined that the public purposes of-
fered by the Hawaii Legislature were not deserving of judi-
cial deference. The court concluded that the Act was simply 
“a naked attempt on the part of the state of Hawaii to take 
the private property of A and transfer it to B solely for B’s 
private use and benefit.” Id., at 798. One judge dissented.

3 As originally enacted, lessor and lessee had to commence compulsory 
arbitration if they could not agree on a price for the fee simple title. Stat-
utory formulae were provided for the determination of compensation. The 
District Court declared both the compulsory arbitration provision and the 
compensation formulae unconstitutional. No appeal was taken from these 
rulings, and the Hawaii Legislature subsequently amended the statute to 
provide only for mandatory negotiation and for advisory compensation 
formulae. These issues are not before us.
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On applications of HHA and certain private appellants who 
had intervened below, this Court noted probable jurisdiction. 
464 U. S. 932 (1983). We now reverse.

II
We begin with the question whether the District Court 

abused its discretion in not abstaining from the exercise of its 
jurisdiction. The appellants have suggested as one alterna-
tive that perhaps abstention was required under the stand-
ards announced in Railroad Comm’n v. Pullman Co., 312 
U. S. 496 (1941), and Younger n . Harris, 401 U. S. 37 (1971). 
We do not believe that abstention was required.

A
In Railroad Comm’n n . Pullman Co., supra, this Court 

held that federal courts should abstain from decision when 
difficult and unsettled questions of state law must be re-
solved before a substantial federal constitutional question can 
be decided. By abstaining in such cases, federal courts will 
avoid both unnecessary adjudication of federal questions and 
“needless friction with state policies . . . Id., at 500. 
However, federal courts need not abstain on Pullman 
grounds when a state statute is not “fairly subject to an inter-
pretation which will render unnecessary” adjudication of the 
federal constitutional question. See Harman v. Forssenius, 
380 U. S. 528, 535 (1965). Pullman abstention is limited to 
uncertain questions of state law because “[a]bstention from 
the exercise of federal jurisdiction is the exception, not the 
rule.” Colorado River Water Conservation Dist. n . United 
States, 424 U. S. 800, 813 (1976).

In these cases, there is no uncertain question of state law. 
The Act unambiguously provides that “[t]he use of the power 
... to condemn . . . is for a public use and purpose.” Haw. 
Rev. Stat. § 516-83(a)(12) (1977); see also §§516-83(a)(10), 
(11), (13). There is no other provision of the Act—or, for 
that matter, of Hawaii law—which would suggest that
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§ 516-83(a)(12) does not mean exactly what it says. Since 
“the naked question, uncomplicated by [ambiguous lan-
guage], is whether the Act on its face is unconstitutional,” 
Wisconsin v. Constantineau, 400 U. S. 433, 439 (1971), ab-
stention from federal jurisdiction is not required.

The dissenting judge in the Court of Appeals suggested 
that, perhaps, the state courts could make resolution of the 
federal constitutional questions unnecessary by their con-
struction of the Act. See 702 F. 2d, at 811-812. In the 
abstract, of course, such possibilities always exist. But the 
relevant inquiry is not whether there is a bare, though un-
likely, possibility that state courts might render adjudication 
of the federal question unnecessary. Rather, “[w]e have 
frequently emphasized that abstention is not to be ordered 
unless the statute is of an uncertain nature, and is obviously 
susceptible of a limiting construction.” Zwickler v. Koota, 
389 U. S. 241, 251, and n. 14 (1967). These statutes are not 
of an uncertain nature and have no reasonable limiting con-
struction. Therefore, Pullman abstention is unnecessary.4

B
The dissenting judge also suggested that abstention was 

required under the standards articulated in Younger v. Har-
ris, supra. Under Younger-abstention doctrine, interests of 
comity and federalism counsel federal courts to abstain from 
jurisdiction whenever federal claims have been or could be 
presented in ongoing state judicial proceedings that concern 

4 The dissenting judge’s suggestion that Pullman abstention was re-
quired because interpretation of the State Constitution may have obviated 
resolution of the federal constitutional question is equally faulty. Hawaii’s 
Constitution has only a parallel requirement that a taking be for a public 
use. See Haw. Const., Art. I, §20. The Court has previously deter-
mined that abstention is not required for interpretation of parallel state 
constitutional provisions. See Examining Board v. Flores de Otero, 426 
U. S. 572, 598 (1976); see also Wisconsin v. Constantineau, 400 U. S. 433 
(1971).



238 OCTOBER TERM, 1983

Opinion of the Court 467 U. S.

important state interests. See Middlesex Ethics Committee 
v. Garden State Bar Assn., 457 U. S. 423, 432-437 (1982). 
Younger abstention is required, however, only when state 
court proceedings are initiated “before any proceedings of 
substance on the merits have taken place in the federal 
court.” Hicks v. Miranda, 422 U. S. 332, 349 (1975). In 
other cases, federal courts must normally fulfill their duty to 
adjudicate federal questions properly brought before them.

In these cases, state judicial proceedings had not been 
initiated at the time proceedings of substance took place in 
federal court. Appellees filed their federal court complaint 
in February 1979, asking for temporary and permanent re-
lief. The District Court temporarily restrained HHA from 
proceeding against appellees’ estates. At that time, no state 
judicial proceedings were in process. Indeed, in June 1979, 
when the District Court granted, in part, appellees’ motion 
for a preliminary injunction, state court proceedings still had 
not been initiated. Rather, HHA filed its first eminent do-
main lawsuit after the parties had begun filing motions for 
summary judgment in the District Court—in September 
1979. Whether issuance of the February temporary re-
straining order was a substantial federal court action or not, 
issuance of the June preliminary injunction certainly was. 
See Doran v. Salem Inn, Inc., 422 U. S. 922, 929-931 (1975). 
A federal court action in which a preliminary injunction is 
granted has proceeded well beyond the “embryonic stage,” 
id., at 929, and considerations of economy, equity, and feder-
alism counsel against Younger abstention at that point.

The only extant proceedings at the state level prior to the 
September 1979 eminent domain lawsuit in state court were 
HHA’s administrative hearings. But the Act clearly states 
that these administrative proceedings are not part of, and are 
not themselves, a judicial proceeding, for “mandatory ar-
bitration shall be in advance of and shall not constitute any 
part of any action in condemnation or eminent domain.” 
Haw. Rev. Stat. § 516-51(b) (1976). Since Younger is not a
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bar to federal court action when state judicial proceedings 
have not themselves commenced, see Middlesex County 
Ethics Committee v. Garden State Bar Assn., supra, at 433; 
Fair Assessment in Real Estate Assn., Inc. v. McNary, 454 
U. S. 100, 112-113 (1981), abstention for HHA’s adminis-
trative proceedings was not required.

Ill
The majority of the Court of Appeals next determined that 

the Act violates the “public use” requirement of the Fifth and 
Fourteenth Amendments. On this argument, however, we 
find ourselves in agreement with the dissenting judge in the 
Court of Appeals.

A
The starting point for our analysis of the Act’s constitution-

ality is the Court’s decision in Berman v. Parker, 348 U. S. 
26 (1954). In Berman, the Court held constitutional the Dis-
trict of Columbia Redevelopment Act of 1945. That Act pro-
vided both for the comprehensive use of the eminent domain 
power to redevelop slum areas and for the possible sale or 
lease of the condemned lands to private interests. In dis-
cussing whether the takings authorized by that Act were for 
a “public use,” id., at 31, the Court stated:

“We deal, in other words, with what traditionally has 
been known as the police power. An attempt to define 
its reach or trace its outer limits is fruitless, for each 
case must turn on its own facts. The definition is essen-
tially the product of legislative determinations addressed 
to the purposes of government, purposes neither ab-
stractly nor historically capable of complete definition. 
Subject to specific constitutional limitations, when the 
legislature has spoken, the public interest has been de-
clared in terms well-nigh conclusive. In such cases the 
legislature, not the judiciary, is the main guardian of the 
public needs to be served by social legislation, whether it 
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be Congress legislating concerning the District of Co-
lumbia ... or the States legislating concerning local af-
fairs. . . . This principle admits of no exception merely 
because the power of eminent domain is involved. . . .” 
Id., at 32 (citations omitted).

The Court explicitly recognized the breadth of the principle it 
was announcing, noting:

“Once the object is within the authority of Congress, 
the right to realize it through the exercise of eminent do-
main is clear. For the power of eminent domain is 
merely the means to the end. . . . Once the object is 
within the authority of Congress, the means by which it 
will be attained is also for Congress to determine. Here 
one of the means chosen is the use of private enterprise 
for redevelopment of the area. Appellants argue that 
this makes the project a taking from one businessman for 
the benefit of another businessman. But the means of 
executing the project are for Congress and Congress 
alone to determine, once the public purpose has been 
established.” Id., at 33.

The “public use” requirement is thus coterminous with the 
scope of a sovereign’s police powers.

There is, of course, a role for courts to play in reviewing a 
legislature’s judgment of what constitutes a public use, even 
when the eminent domain power is equated with the police 
power. But the Court in Berman made clear that it is “an 
extremely narrow” one. Id., at 32. The Court in Berman 
cited with approval the Court’s decision in Old Dominion Co. 
v. United States, 269 U. S. 55, 66 (1925), which held that def-
erence to the legislature’s “public use” determination is re-
quired “until it is shown to involve an impossibility.” The 
Berman Court also cited to United States ex rel. TVA v. 
Welch, 327 U. S. 546, 552 (1946), which emphasized that 
“[a]ny departure from this judicial restraint would result in 
courts deciding on what is and is not a governmental function 
and in their invalidating legislation on the basis of their view
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on that question at the moment of decision, a practice which 
has proved impracticable in other fields.” In short, the 
Court has made clear that it will not substitute its judgment 
for a legislature’s judgment as to what constitutes a public 
use “unless the use be palpably without reasonable founda-
tion.” United States v. Gettysburg Electric R. Co., 160 
U. S. 668, 680 (1896).

To be sure, the Court’s cases have repeatedly stated that 
“one person’s property may not be taken for the benefit of 
another private person without a justifying public purpose, 
even though compensation be paid.” Thompson v. Consoli-
dated Gas Corp., 300 U. S. 55, 80 (1937). See, e. g., Cincin-
nati v. Vester, 281 U. S. 439, 447 (1930); Madisonville Trac-
tion Co. v. St. Bernard Mining Co., 196 U. S. 239, 251-252 
(1905); Fallbrook Irrigation District v. Bradley, 164 U. S. 
112, 159 (1896). Thus, in Missouri Pacific R. Co. v. Ne-
braska, 164 U. S. 403 (1896), where the “order in question 
was not, and was not claimed to be, ... a taking of private 
property for a public use under the right of eminent domain,” 
id., at 416 (emphasis added), the Court invalidated a compen-
sated taking of property for lack of a justifying public pur-
pose. But where the exercise of the eminent domain power 
is rationally related to a conceivable public purpose, the 
Court has never held a compensated taking to be proscribed 
by the Public Use Clause. See Berman n . Parker, supra; 
Rindge Co. v. Los Angeles, 262 U. S. 700 (1923); Block v. 
Hirsh, 256 U. S. 135 (1921); cf. Thompson v. Consolidated 
Gas Corp., supra (invalidating an uncompensated taking).

On this basis, we have no trouble concluding that the 
Hawaii Act is constitutional. The people of Hawaii have 
attempted, much as the settlers of the original 13 Colonies 
did,5 to reduce the perceived social and economic evils of a

6 After the American Revolution, the colonists in several States took 
steps to eradicate the feudal incidents with which large proprietors had en-
cumbered land in the Colonies. See, e. g., Act of May 1779, 10 Henning’s 
Statutes At Large 64, ch. 13, § 6 (1822) (Virginia statute); Divesting Act of 
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land oligopoly traceable to their monarchs. The land oli-
gopoly has, according to the Hawaii Legislature, created 
artificial deterrents to the normal functioning of the State’s 
residential land market and forced thousands of individual 
homeowners to lease, rather than buy, the land underneath 
their homes. Regulating oligopoly and the evils associated 
with it is a classic exercise of a State’s police powers. See 
Exxon Corp. v. Governor of Maryland, 437 U. S. 117 (1978); 
Block v. Hirsh, supra; see also People of Puerto Rico v. 
Eastern Sugar Associates, 156 F. 2d 316 (CAI), cert, denied, 
329 U. S. 772 (1946). We cannot disapprove of Hawaii’s 
exercise of this power.

Nor can we condemn as irrational the Act’s approach to 
correcting the land oligopoly problem. The Act presumes 
that when a sufficiently large number of persons declare that 
they are willing but unable to buy lots at fair prices the land 
market is malfunctioning. When such a malfunction is sig-
nalled, the Act authorizes HHA to condemn lots in the rele-
vant tract. The Act limits the number of lots any one tenant 
can purchase and authorizes HHA to use public funds to en-
sure that the market dilution goals will be achieved. This 
is a comprehensive and rational approach to identifying and 
correcting market failure.

Of course, this Act, like any other, may not be successful in 
achieving its intended goals. But “whether in fact the provi-
sion will accomplish its objectives is not the question: the 
[constitutional requirement] is satisfied if. . . the . . . [state] 
Legislature rationally could have believed that the [Act] 
would promote its objective.” Western & Southern Life Ins. 
Co. v. State Bd. of Equalization, 451 U. S. 648, 671-672 
(1981); see also Minnesota v. Clover Leaf Creamery Co., 449 
U. S. 456, 466 (1981); Vance v. Bradley, 440 U. S. 93, 112 
(1979). When the legislature’s purpose is legitimate and its

1779, 1775-1781 Pa. Acts 258, ch. 139 (1782) (Pennsylvania statute). 
Courts have never doubted that such statutes served a public purpose. 
See, e. g., Wilson v. Iseminger, 185 U. S. 55, 60-61 (1902); Stewart v. 
Gorier, 70 Md. 242, 244-245, 16 A. 644, 645 (1889).
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means are not irrational, our cases make clear that empirical 
debates over the wisdom of takings—no less than debates 
over the wisdom of other kinds of socioeconomic legislation— 
are not to be carried out in the federal courts. Redistribu-
tion of fees simple to correct deficiencies in the market deter-
mined by the state legislature to be attributable to land oli-
gopoly is a rational exercise of the eminent domain power. 
Therefore, the Hawaii statute must pass the scrutiny of the 
Public Use Clause.6

B
The Court of Appeals read our cases to stand for a much 

narrower proposition. First, it read our “public use” cases, 
especially Berman, as requiring that government possess 
and use property at some point during a taking. Since Ha-
waiian lessees retain possession of the property for private 
use throughout the condemnation process, the court found 
that the Act exacted takings for private use. 702 F. 2d, at 
796-797. Second, it determined that these cases involved 
only “the review of . . . congressional determination[s] that 
there was a public use, not the review of. . . state legislative 
determination[s].” Id., at 798 (emphasis in original). Be-
cause state legislative determinations are involved in the in-
stant cases, the Court of Appeals decided that more rigorous 
judicial scrutiny of the public use determinations was appro-
priate. The court concluded that the Hawaii Legislature’s 
professed purposes were mere “statutory rationalizations.” 
Ibid. We disagree with the Court of Appeals’ analysis.

The mere fact that property taken outright by eminent do-
main is transferred in the first instance to private beneficia-
ries does not condemn that taking as having only a private 

6 We similarly find no merit in appellees’ Due Process and Contract 
Clause arguments. The argument that due process prohibits allowing les-
sees to initiate the taking process was essentially rejected by this Court in 
New Motor Vehicle Board v. Fox Co., 439 U. S. 96, 108-109 (1978). Simi-
larly, the Contract Clause has never been thought to protect against the 
exercise of the power of eminent domain. See United States Trust Co. v. 
New Jersey, 431 U. S. 1, 19, and n. 16 (1977).
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purpose. The Court long ago rejected any literal require-
ment that condemned property be put into use for the gen-
eral public. “It is not essential that the entire community, 
nor even any considerable portion, . . . directly enjoy or par-
ticipate in any improvement in order [for it] to constitute a 
public use.” Rindge Co. v. Los Angeles, 262 U. S., at 707. 
“[W]hat in its immediate aspect [is] only a private transaction 
may ... be raised by its class or character to a public affair.” 
Block v. Hirsh, 256 U. S., at 155. As the unique way titles 
were held in Hawaii skewed the land market, exercise of the 
power of eminent domain was justified. The Act advances 
its purposes without the State’s taking actual possession of 
the land. In such cases, government does not itself have to 
use property to legitimate the taking; it is only the taking’s 
purpose, and not its mechanics, that must pass scrutiny 
under the Public Use Clause.

Similarly, the fact that a state legislature, and not the Con-
gress, made the public use determination does not mean that 
judicial deference is less appropriate.7 Judicial deference is 
required because, in our system of government, legislatures 
are better able to assess what public purposes should be ad-
vanced by an exercise of the taking power. State legisla-
tures are as capable as Congress of making such determina-
tions within their respective spheres of authority. See 
Berman n . Parker, 348 U. S., at 32. Thus, if a legislature, 
state or federal, determines there are substantial reasons for 
an exercise of the taking power, courts must defer to its 
determination that the taking will serve a public use.

7 It is worth noting that the Fourteenth Amendment does not itself con-
tain an independent “public use” requirement. Rather, that requirement 
is made binding on the States only by incorporation of the Fifth Amend-
ment’s Eminent Domain Clause through the Fourteenth Amendment’s Due 
Process Clause. See Chicago, B. & Q. R. Co. v. Chicago, 166 U. S. 226 
(1897). It would be ironic to find that state legislation is subject to greater 
scrutiny under the incorporated “public use” requirement than is congres-
sional legislation under the express mandate of the Fifth Amendment.
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IV
The State of Hawaii has never denied that the Constitution 

forbids even a compensated taking of property when exe-
cuted for no reason other than to confer a private benefit on a 
particular private party. A purely private taking could not 
withstand the scrutiny of the public use requirement; it 
would serve no legitimate purpose of government and would 
thus be void. But no purely private taking is involved in 
these cases. The Hawaii Legislature enacted its Land Re-
form Act not to benefit a particular class of identifiable indi-
viduals but to attack certain perceived evils of concentrated 
property ownership in Hawaii—a legitimate public purpose. 
Use of the condemnation power to achieve this purpose is not 
irrational. Since we assume for purposes of these appeals 
that the weighty demand of just compensation has been met, 
the requirements of the Fifth and Fourteenth Amendments 
have been satisfied. Accordingly, we reverse the judgment 
of the Court of Appeals, and remand these cases for further 
proceedings in conformity with this opinion.

It is so ordered.

Justic e  Mars hal l  took no part in the consideration or 
decision of these cases.
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NEW YORK v. UPLINGER ET AL.

CERTIORARI TO THE COURT OF APPEALS OF NEW YORK

No. 82-1724. Argued January 18, 1984—Decided May 30, 1984

Respondents, charged with violating a New York statute prohibiting loi-
tering “in a public place for the purpose of engaging, or soliciting another 
person to engage, in deviate sexual intercourse or other sexual behavior 
of a deviate nature,” challenged its constitutionality, and the New York 
Court of Appeals sustained their claim. This Court granted certiorari.

Held: Where (1) the precise federal constitutional grounds relied upon by 
the Court of Appeals is uncertain; (2) whatever the constitutional basis of 
the lower court’s decision, it was premised on its earlier decision in an-
other case so that a meaningful evaluation of the decision below would 
entail consideration of the question decided in the other case; and (3) 
petitioner does not challenge the decision in the other case, the instant 
case provides an inappropriate vehicle for resolving the constitutional 
issues raised. Accordingly, the writ of certiorari is dismissed as im- 
providently granted.

Certiorari dismissed. Reported below: 58 N. Y. 2d 936, 447 N. E. 2d 62.

Richard J. Arcara argued the cause for petitioner. With 
him on the briefs were John J. DeFranks and Louis A. 
Haremski.

William H. Gardner argued the cause for respondents. 
With him on the brief for respondent Uplinger was Thomas 
F. Coleman. Rose H. Sconiers and Joseph B. Mistrett filed 
a brief for respondent Butler.*

*Briefs of amici curiae urging affirmance were filed for the American 
Association for Personal Privacy et al. by Melvin L. Wulf and David A. J. 
Richards; for the American Civil Liberties Union et al. by Steven R. Sha-
piro, Burt Neuborne, and Charles S. Sims; for the American Psychological 
Association et al. by Margaret Farrell Ewing, Bruce J. Ennis, and Donald 
N. Bersoff; for the Committee on Sex and Law of the Association of the 
Bar of the City of New York et al. by Mark H. Leeds, Michael A. 
Bamberger, John H. Doyle III, and Edward M. Shaw; and for the Lambda 
Legal Defense and Education Fund, Inc., by Mary C. Dunlap, Abby R. 
Rubenfeld, and Nan D. Hunter.

Briefs of amici curiae were filed for the Attorney General of the State of 
New York by Robert Abrams, Attorney General, pro se, and Rosemarie
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Per  Curi am .
We granted certiorari, 464 U. S. 812 (1983), to review a 

decision of the New York Court of Appeals concerning N. Y. 
Penal Law §240.35(3) (McKinney 1980), which prohibits loi-
tering “in a public place for the purpose of engaging, or solic-
iting another person to engage, in deviate sexual intercourse 
or other sexual behavior of a deviate nature.” Respondents, 
charged with violating the statute, challenged its constitu-
tionality and the Court of Appeals sustained their claim. 58 
N. Y. 2d 936, 447 N. E. 2d 62 (1983). The court concluded 
that § 240.35(3) is “a companion statute to the consensual sod-
omy statute . . . which criminalized acts of deviate sexual in-
tercourse between consenting adults” and noted that it had 
previously held the latter statute unconstitutional in People 
v. Onofre, 51 N. Y. 2d 476, 415 N. E. 2d 936 (1980), which we 
declined to review, see 451 U. S. 987 (1981). 58 N. Y. 2d, at 
937-938, 447 N. E. 2d, at 62-63. Construing the loitering 
statute as intended “to punish conduct anticipatory to the act 
of consensual sodomy,” the Court of Appeals reasoned that 
“[i]nasmuch as the conduct ultimately contemplated by the 
loitering statute may not be deemed criminal, we perceive no 
basis upon which the State may continue to punish loitering 
for that purpose.” Id., at 938, 447 N. E. 2d, at 63.

Petitioner challenges the decision of the Court of Appeals 
on the ground that the loitering statute is a valid exercise of 
the State’s power to control public order.1 Respondents, on 
■j-----------
Rhodes, Lawrence S. Kahn, and Jane Levine, Assistant Attorneys Gen-
eral; for the Center for Constitutional Rights et al. by Rhonda Copeion and 
Anne E. Simon; and for the National Association of Business Councils 
et al. by Laurence R. Sperber and Jay M. Kohorn.

’Petitioner, the State of New York, is represented in this Court by the 
District Attorney for Erie County, N. Y., the prosecutor who brought the 
criminal charges against respondents. After certiorari was granted, how-
ever, the Attorney General of the State of New York filed a brief as ami-
cus curiae, urging us to conclude that the loitering statute as applied in 
this case violates respondents’ federal constitutional rights to freedom of 
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the other hand, defend the decision by arguing that the stat-
ute is unconstitutionally vague and overbroad on its face and 
that, as applied, it violates their First Amendment, equal 
protection, and due process rights. We decline to address 
these arguments, however, because examination of the case, 
after full briefing and oral argument, has convinced us that 
the writ of certiorari was improvidently granted. See The 
Monrosa v. Carbon Black Export, Inc., 359 U. S. 180, 184 
(1959).

As the diverse arguments presented in the briefs have 
demonstrated, the opinion of the Court of Appeals is fairly 
subject to varying interpretations, leaving us uncertain as to 
the precise federal constitutional issue the court decided.2 
Moreover, whatever the constitutional basis of the Court of

speech and privacy but suggesting that the court below erred in striking 
down the statute on its face.

The allocation of authority among state officers to represent the State 
before this Court is, of course, wholly a matter of state concern. As our 
Rule 36.4 indicates, however, in addressing the constitutionality of a stat-
ute with statewide application we consider highly relevant the views of the 
State’s chief law enforcement official. The fundamental conflict in the po-
sitions taken by petitioner and the New York Attorney General, a circum-
stance which was “not manifest or fully apprehended at the time certiorari 
was granted,” Ferguson v. Moore-McCormack Lines, 352 U. S. 521, 559 
(1957) (Harlan, J., concurring and dissenting), provides a strong additional 
reason for our conclusion that the grant of certiorari was improvident. 
See The Monrosa v. Carbon Black Export, Inc., 359 U. S. 180, 184 (1959). 

2 Under one fair reading of the opinion below, we may not even have ju-
risdiction to review the Court of Appeals’ decision. See Dorchy n . Kan-
sas, 264 U. S. 286, 290 (1924). The New York court determined, as a mat-
ter of state law, that the statute prohibits speech, whether harassing or 
not, anticipatory to consensual sodomy. Accordingly, the court’s holding 
might be based on a conclusion that as a matter of state law, the statute at 
issue here was intended only to provide an additional means of enforcing 
the statute struck down in Onofre and therefore was not severable from 
that statute. See 58 N. Y. 2d, at 937-938, 447 N. E. 2d, at 62-63 (“[I]t is 
apparent from the wording of this statute that it was aimed at proscribing 
overtures, not necessarily bothersome to the recipient, leading to what 
was, at the time the law was enacted, an illegal act”).
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Appeals’ decision, it was clearly premised on the court’s ear-
lier decision in People v. Onofre, supra, and for that reason a 
meaningful evaluation of the decision below would entail con-
sideration of the questions decided in that case. Petitioner 
does not, however, challenge the decision of the New York 
Court of Appeals in that case. See Brief for Petitioner 2. 
Cf. Pet. for Cert. 6, n. 1.

Under these circumstances, we are persuaded that this 
case provides an inappropriate vehicle for resolving the 
important constitutional issues raised by the parties. We 
therefore dismiss the writ of certiorari as improvidently 
granted.

It is so ordered.
Justi ce  Steven s , concurring.
Although the origins of the Rule of Four are somewhat ob-

scure,1 its administration during the past 60 years has under-
gone a number of changes.2 Even though our decision today 
makes no change in the Rule, I regard it as sufficiently sig-
nificant to warrant these additional comments.

I first note that I agree with the reasons set forth in the 
per curiam opinion for not deciding this case. I would add 
(1) that the major reasons were apparent when the certiorari 
petition was filed, and (2) that our jurisdiction over this case 
is problematic at best because the most straightforward in-
terpretation of the New York Court of Appeals’ opinion is 
that the statutory provision at issue in this case is not sever-
able, as a matter of state law, from the provision invalidated 
in People v. Onofre, 51 N. Y. 2d 476, 415 N. E. 2d 936 (1980), 
cert, denied, 451 U. S. 987 (1981). The Court, quite cor-
rectly in my opinion, therefore declines to address the merits.

Four Members of the Court believe, however, that the 
merits “should be addressed.” Post, at 252. They do not, 

1 See Leiman, The Rule of Four, 57 Colum. L. Rev. 975, 981-982 (1957).
2 See Stevens, The Life Span of a Judge-Made Rule, 58 N. Y. U. L. 

Rev. 1, 11-14 (1983).
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however, address the merits themselves. Cf. Colorado v. 
Nunez, 465 U. S. 324 (1984) (concurring opinion). Nor do 
they attempt to refute the sound reasons offered by the ma-
jority for dismissing the writ as improvidently granted. As 
long as we adhere to the Rule of Four, four Justices have the 
power to require that a case be briefed, argued, and consid-
ered at a postargument conference. Why, then, should they 
not also have the power to command that its merits be de-
cided by the Court?

The difference in the character of the decision to hear a 
case and the decision to decide it justifies a difference in the 
way the decision should be made. As long as we act pru-
dently in selecting cases for review,3 there is relatively little 
to be lost, and a great deal to be gained, by permitting four 
Justices who are convinced that a case should be heard to 
have it placed on the calendar for argument. It might be 
suggested that the case must be decided unless there has 
been an intervening development that justifies a dismissal. 
See generally Rice v. Sioux City Cemetery, 349 U. S. 70 
(1955). I am now persuaded, however, that there is always 
an important intervening development that may be decisive. 
The Members of the Court have always considered a case 
more carefully after full briefing and argument on the merits 
than they could at the time of the certiorari conference, when 
almost 100 petitions must be considered each week.4 Never-
theless, once a case has been briefed, argued, and studied 
in chambers, sound principles of judicial economy normally 

3 We have granted review in approximately 50 fewer cases thus far this 
Term than we had at the corresponding point in the October 1981 Term.

4 A particularly dramatic example of the contrast between the quality of 
decisionmaking after argument as compared with that prior to studying the 
merits is provided by the contrast between the virtually unanimous deci-
sion to deny the application for a stay in Palmore v. Sidoti, 460 U. S. 1018 
(1983), and the unanimous decision to reverse the decision below on the 
merits, 466 U. S. 429 (1984).
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outweigh most reasons advanced for dismissing a case. In-
deed, in many cases, the majority may remain convinced that 
the case does not present a question of general significance 
warranting this Court’s review, but nevertheless proceed 
to decide the case on the merits because there is no strong 
countervailing reason to dismiss after the large investment 
of resources by the parties and the Court.

A decision on the merits does, of course, have serious con-
sequences, particularly when a constitutional issue is raised, 
and most especially when the constitutional issue presents 
questions of first impression. The decision to decide a con-
stitutional question may be the most momentous decision 
that can be made in a case. Fundamental principles of 
constitutional adjudication counsel against premature con-
sideration of constitutional questions and demand that such 
questions be presented in a context conducive to the most 
searching analysis possible. See generally Ashwander v. 
TV A, 297 U. S. 288, 341 (1936) (Brandeis, J., concurring). 
The policy of judicial restraint is most salient in this Court, 
given its role as the ultimate expositor of the meaning of the 
Constitution, and “perhaps the most effective implement for 
making the policy effective has been the certiorari jurisdic-
tion conferred upon this Court by Congress.” Rescue Army 
v. Municipal Court, 331 U. S. 549, 568 (1947). If a majority 
is convinced after studying the case that its posture, record, 
or presentation of issues makes it an unwise vehicle for ex-
ercising the “gravest and most delicate” function that this 
Court is called upon to perform, the Rule of Four should not 
reach so far as to compel the majority to decide the case.

In conclusion, the Rule of Four is a valuable, though not 
immutable, device for deciding when a case must be argued, 
but its force is largely spent once the case has been heard. 
At that point, a more fully informed majority of the Court 
must decide whether some countervailing principle out-
weighs the interest in judicial economy in deciding the case.
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Justi ce  White , with whom The  Chief  Justi ce , Justi ce  
Rehnq uis t , and Justi ce  O’Connor  join, dissenting.

As I see it, the New York statute was invalidated on fed-
eral constitutional grounds, and the merits of that decision 
are properly before us and should be addressed. Dismissing 
this case as improvidently granted is not the proper course.
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SCHALL, COMMISSIONER OF NEW YORK CITY 
DEPARTMENT OF JUVENILE JUSTICE v.

MARTIN ET AL.

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 82-1248. Argued January 17, 1984—Decided June 4, 1984*

Section 320.5(3)(b) of the New York Family Court Act authorizes pretrial 
detention of an accused juvenile delinquent based on a finding that there 
is a “serious risk” that the juvenile “may before the return date commit 
an act which if committed by an adult would constitute a crime.” Appel-
lees, juveniles who had been detained under § 320.5(3)(b), brought a ha-
beas corpus class action in Federal District Court, seeking a declaratory 
judgment that §320.5(3)(b) violates, inter alia, the Due Process Clause 
of the Fourteenth Amendment. The District Court struck down the 
statute as permitting detention without due process and ordered the 
release of all class members. The Court of Appeals affirmed, holding 
that since the vast majority of juveniles detained under the statute 
either have their cases dismissed before an adjudication of delinquency 
or are released after adjudication, the statute is administered, not for 
preventive purposes, but to impose punishment for unadjudicated crimi-
nal acts, and that therefore the statute is unconstitutional as to all 
juveniles.

Held: Section 320.5(3)(b) is not invalid under the Due Process Clause of 
the Fourteenth Amendment. Pp. 263-281.

(a) Preventive detention under the statute serves the legitimate state 
objective, held in common with every State, of protecting both the ju-
venile and society from the hazards of pretrial crime. That objective 
is compatible with the “fundamental fairness” demanded by the Due 
Process Clause in juvenile proceedings, and the terms and condition 
of confinement under §320.5(3)(b) are compatible with that objective. 
Pretrial detention need not be considered punishment merely because a 
juvenile is subsequently discharged subject to conditions or put on pro-
bation. And even when a case is terminated prior to factfinding, it does 
not follow that the decision to detain the juvenile pursuant to § 320.5(3) 
(b) amounts to a due process violation. Pp. 264-274.

*Together with No. 82-1278, Abrams, Attorney General of New York v. 
Martin et al., also on appeal from the same court.
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(b) The procedural safeguards afforded by the Family Court Act to ju-
veniles detained under § 320.5(3)(b) prior to factfinding provide sufficient 
protection against erroneous and unnecessary deprivations of liberty. 
Notice, a hearing, and a statement of facts and reasons are given to the 
juvenile prior to any detention, and a formal probable-cause hearing is 
then held within a short time thereafter, if the factfinding hearing is not 
itself scheduled within three days. There is no merit to the argument 
that the risk of erroneous and unnecessary detention is too high despite 
these procedures because the standard for detention is fatally vague. 
From a legal point of view, there is nothing inherently unattainable 
about a prediction of future criminal conduct. Such a prediction is 
an experienced one based on a host of variables that cannot be readily 
codified. Moreover, the postdetention procedures—habeas corpus re-
view, appeals, and motions for reconsideration—provide a sufficient 
mechanism for correcting on a case-by-case basis any erroneous deten-
tion. Pp. 274-281.

689 F. 2d 365, reversed.

Rehn qu ist , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Whit e , Bla ckmun , Powel l , and O’Con no r , JJ., joined. 
Marsh al l , J., filed a dissenting opinion, in which Brenna n and 
Stev ens , JJ., joined, post, p. 281.

Judith A. Gordon, Assistant Attorney General of New 
York, argued the cause for appellants in both cases. With 
her on the briefs for appellant in No. 82-1278 were Robert 
Abrams, Attorney General, pro se, Peter H. Schiff, Melvyn 
R. Leventhal, Deputy First Assistant Attorney General, 
George D. Zuckerman, Deputy Solicitor General, and Robert 
J. Schack, Assistant Attorney General. Frederick A. 0. 
Schwarz, Jr., Leonard Koerner, and Ronald E. Sternberg 
filed a brief for appellant in No. 82-1248.

Martin Guggenheim argued the cause for appellees in both 
cases. With him on the brief were Burt Neuborne, Janet 
R. Fink, and Charles A. Hollander A

tA brief of amici curiae urging reversal was filed for the Common-
wealth of Pennsylvania et al. by LeRoy S. Zimmerman, Attorney General 
of Pennsylvania, Kathleen F. McGrath, Deputy Attorney General, and by 
the Attorneys General for their respective jurisdictions as follows: Charles 
Graddick of Alabama, Norman C. Gorsuch of Alaska, Robert K. Corbin of
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Justi ce  Rehnqui st  delivered the opinion of the Court.
Section 320.5(3)(b) of the New York Family Court Act au-

thorizes pretrial detention of an accused juvenile delinquent 
based on a finding that there is a “serious risk” that the 
child “may before the return date commit an act which if com-
mitted by an adult would constitute a crime.”1 Appellees 
brought suit on behalf of a class of all juveniles detained pur-

Arizona, John K. Van De Kamp of California, Jim Smith of Florida, Tany 
S. Hong of Hawaii, Jim Jones of Idaho, Neil F. Hartigan of Illinois, Linley 
E. Pearson of Indiana, Robert T. Stephan of Kansas, William J. Guste, 
Jr., of Louisiana, Frank J. Kelley of Michigan, Michael T. Greeley of 
Montana, Paul L. Douglas of Nebraska, Gregory H. Smith of New Hamp-
shire, Anthony J. Celebrezze, Jr., of Ohio, Dave Frohnmayer of Oregon, 
T. Travis Medlock of South Carolina, David L. Wilkinson of Utah, John J. 
Easton, Jr., of Vermont, Kenneth 0. Eikenberry of Washington, A. G. 
McClintock of Wyoming, and Aviata F. Faalevao of American Samoa.

Briefs of amici curiae urging affirmance were filed for the American Bar 
Association by Wallace D. Riley, Andrew J. Shookhoff, and Steven H. 
Goldblatt; for the Association for Children of New Jersey by Dennis S. 
Brotman; for the National Juvenile Law Center by Harry F. Swanger; for 
the National Legal Aid and Defender Association by Michael J. Dale; for 
the Public Defender Service for the District of Columbia by Francis D. 
Carter and James H. McComas; and for the Youth Law Center et al. by 
Mark I. Soler, Loren M. Warboys, James R. Bell, and Robert G. Schwartz.

David Crump filed a brief for the Texas District and County Attorneys 
Association et al. as amici curiae.

1 New York Jud. Law § 320.5 (McKinney 1983) (Family Court Act (here-
inafter FC A)) provides, in relevant part:

“1. At the initial appearance, the court in its discretion may release the 
respondent or direct his detention.

“3. The court shall not direct detention unless it finds and states the 
facts and reasons for so finding that unless the respondent is detained;

“(a) there is a substantial probability that he will not appear in court on 
the return date; or

“(b) there is a serious risk that he may before the return date commit an 
act which if committed by an adult would constitute a crime.”
Appellees have only challenged pretrial detention under § 320.5(3)(b). 
Thus, the propriety of detention to ensure that a juvenile appears in court 
on the return date, pursuant to § 320.5(3)(a), is not before the Court.
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suant to that provision.2 The District Court struck down 
§320.5(3)(b) as permitting detention without due process of 
law and ordered the immediate release of all class members. 
United States ex rel. Martin v. Strasburg, 513 F. Supp. 691 
(SDNY 1981). The Court of Appeals for the Second Circuit 
affirmed, holding the provision “unconstitutional as to all 
juveniles” because the statute is administered in such a way 
that “the detention period serves as punishment imposed 
without proof of guilt established according to the requisite 
constitutional standard.” Martin v. Strasburg, 689 F. 2d 
365, 373-374 (1982). We noted probable jurisdiction, 460 
U. S. 1079 (1983),3 and now reverse. We conclude that pre-
ventive detention under the FC A serves a legitimate state 

2 The original challenge was to § 739(a)(ii) of the FCA, which, at the time 
of the commencement of this suit, governed pretrial release or detention 
of both alleged juvenile delinquents and persons in need of supervision. 
Effective July 1, 1983, a new Article 3 to the Act governs, inter alia, “all 
juvenile delinquency actions and proceedings commenced upon or after the 
effective date thereof and all appeals and other post-judgment proceedings 
relating or attaching thereto.” FCA §301.3(1). Article 7 now applies 
only to proceedings concerning persons in need of supervision.

Obviously, this Court must “review the judgment below in light of the 
. . . statute as it now stands, not as it once did.” Hall v. Beals, 396 U. S. 
45, 48 (1969). But since new Article 3 contains a preventive detention 
section identical to former § 739(a)(ii), see FCA §320.5(3), the appeal is 
not moot. Brockington n . Rhodes, 396 U. S. 41, 43 (1969).

’Although the pretrial detention of the class representatives has long 
since ended, see infra, at 257-261, this case is not moot for the same reason 
that the class action in Gerstein v. Pugh, 420 U. S. 103, 110, n. 11 (1975), 
was not mooted by the termination of the claims of the named plaintiffs. 
“Pretrial detention is by nature temporary, and it is most unlikely that any 
given individual could have his constitutional claim decided on appeal be-
fore he is either released or convicted. The individual could nonetheless 
suffer repeated deprivations, and it is certain that other persons similarly 
situated will be detained under the allegedly unconstitutional procedures. 
The claim, in short, is one that is distinctly ‘capable of repetition, yet evad-
ing review.’ ”
See also People ex rel. Waybum v. Schupf, 39 N. Y. 2d 682, 686-687, 350 
N. E. 2d 906, 907-908 (1976).
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objective, and that the procedural protections afforded pre-
trial detainees by the New York statute satisfy the require-
ments of the Due Process Clause of the Fourteenth Amend-
ment to the United States Constitution.

I
Appellee Gregory Martin was arrested on December 13, 

1977, and charged with first-degree robbery, second-degree 
assault, and criminal possession of a weapon based on an in-
cident in which he, with two others, allegedly hit a youth on 
the head with a loaded gun and stole his jacket and sneakers. 
See Petitioners’ Exhibit lb. Martin had possession of the 
gun when he was arrested. He was 14 years old at the time 
and, therefore, came within the jurisdiction of New York’s 
Family Court.4 The incident occurred at 11:30 at night, and 
Martin lied to the police about where and with whom he 
lived. He was consequently detained overnight.5

4 In New York, a child over the age of 7 but less than 16 is not considered
criminally responsible for his conduct. FCA § 301.2(1). If he commits an 
act that would constitute a crime if committed by an adult, he comes under 
the exclusive jurisdiction of the Family Court. § 302.1(1). That court is 
charged not with finding guilt and affixing punishment, In re Bogart, 45 
Mise. 2d 1075, 259 N. Y. S. 2d 351 (1963), but rather with determining and 
pursuing the needs and best interests of the child insofar as those are con-
sistent with the need for the protection of the community. FCA § 301.1. 
See In re Craig S., 57 App. Div. 2d 761, 394 N. Y. S. 2d 200 (1977). Juve-
nile proceedings are, thus, civil rather than criminal, although because of 
the restrictions that may be placed on a juvenile adjudged delinquent, 
some of the same protections afforded accused adult criminals are also 
applicable in this context. Cf. FCA §303.1.

6 When a juvenile is arrested, the arresting officer must immediately 
notify the parent or other person legally responsible for the child’s care. 
FCA § 305.2(3). Ordinarily, the child will be released into the custody of 
his parent or guardian after being issued an “appearance ticket” requiring 
him to meet with the probation service on a specified day. §307.1(1). 
See n. 9, infra. If, however, he is charged with a serious crime, one of 
several designated felonies, see § 301.2(8), or if his parent or guardian can-
not be reached, the juvenile may be taken directly before the Family 
Court. § 305.2. The Family Court judge will make a preliminary deter-
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A petition of delinquency was filed,6 and Martin made his 
“initial appearance” in Family Court on December 14th, ac-
companied by his grandmother.7 The Family Court Judge, 
citing the possession of the loaded weapon, the false address 
given to the police, and the lateness of the hour, as evidenc-
ing a lack of supervision, ordered Martin detained under 
§320.5(3)(b) (at that time § 739(a)(ii); see n. 2, supra). A 
probable-cause hearing was held five days later, on Decem-
ber 19th, and probable cause was found to exist for all the 
crimes charged. At the factfinding hearing held December 
27-29, Martin was found guilty on the robbery and criminal 
possession charges. He was adjudicated a delinquent and

mination as to the jurisdiction of the court, appoint a law guardian for the 
child, and advise the child of his or her rights, including the right to counsel 
and the right to remain silent.

Only if, as in Martin’s case, the Family Court is not in session and special 
circumstances exist, such as an inability to notify the parents, will the child 
be taken directly by the arresting officer to a juvenile detention facility. 
§ 305.2(4)(c). If the juvenile is so detained, he must be brought before 
the Family Court within 72 hours or the next day the court is in session, 
whichever is sooner. §307.3(4). The propriety of such detention, prior 
to a juvenile’s initial appearance in Family Court, is not at issue in this 
case. Appellees challenged only judicially ordered detention pursuant to 
§320.5(3)(b).

6 A delinquency petition, prepared by the “presentment agency,” origi-
nates delinquency proceedings. FCA § 310.1. The petition must contain, 
inter alia, a precise statement of each crime charged and factual allega-
tions which “clearly apprise” the juvenile of the conduct which is the sub-
ject of the accusation. § 311.1. A petition is not deemed sufficient unless 
the allegations of the factual part of the petition, together with those of any 
supporting depositions which may accompany it, provide reasonable cause 
to believe that the juvenile committed the crime or crimes charged. 
§311.2(2). Also, nonhearsay allegations in the petition and supporting 
deposition must establish, if true, every element of each crime charged and 
the juvenile’s commission thereof. §311.2(3). The sufficiency of a peti-
tion may be tested by filing a motion to dismiss under § 315.1.

7 The first proceeding in Family Court following the filing of the petition 
is known as the initial appearance even if the juvenile has already been 
brought before the court immediately following his arrest. FCA § 320.2.
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placed on two years’ probation.8 He had been detained pur-
suant to §320.5(3)(b), between the initial appearance and the 
completion of the factfinding hearing, for a total of 15 days.

Appellees Luis Rosario and Kenneth Morgan, both age 14, 
were also ordered detained pending their factfinding hear-
ings. Rosario was charged with attempted first-degree rob-
bery and second-degree assault for an incident in which he, 
with four others, allegedly tried to rob two men, putting a 
gun to the head of one of them and beating both about the 
head with sticks. See Petitioners’ Exhibit 2b. At the time 
of his initial appearance, on March 15, 1978, Rosario had an-
other delinquency petition pending for knifing a student, and 
two prior petitions had been adjusted.9 Probable cause was 

8 The “factfinding” is the juvenile’s analogue of a trial. As in the earlier 
proceedings, the juvenile has a right to counsel at this hearing. § 341.2. 
See In re Gault, 387 U. S. 1 (1967). Evidence may be suppressed on the 
same grounds as in criminal cases, FCA § 330.2, and proof of guilt, based 
on the record evidence, must be beyond a reasonable doubt, § 342.2. See 
In re Winship, 397 U. S. 358 (1970). If guilt is established, the court en-
ters an appropriate order and schedules a dispositional hearing. § 345.1.

The dispositional hearing is the final and most important proceeding in 
the Family Court. If the juvenile has committed a designated felony, the 
court must order a probation investigation and a diagnostic assessment. 
§ 351.1. Any other material and relevant evidence may be offered by the 
probation agency or the juvenile. Both sides may call and cross-examine 
witnesses and recommend specific dispositional alternatives. §350.4. 
The court must find, based on a preponderance of the evidence, § 350.3(2), 
that the juvenile is delinquent and requires supervision, treatment, or con-
finement. §352.1. Otherwise, the petition is dismissed. Ibid.

If the juvenile is found to be delinquent, then the court enters an order of 
disposition. Possible alternatives include a conditional discharge; proba-
tion for up to two years; nonsecure placement with, perhaps, a relative or 
the Division for Youth; transfer to the Commissioner of Mental Health; or 
secure placement. §§ 353.1-353.5. Unless the juvenile committed one of 
the designated felonies, the court must order the least restrictive available 
alternative consistent with the needs and best interests of the juvenile and 
the need for protection of the community. § 352.2(2).

9 Every accused juvenile is interviewed by a member of the staff of the 
Probation Department. This process is known as “probation intake. ” See 
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found on March 21. On April 11, Rosario was released to his 
father, and the case was terminated without adjustment on 
September 25, 1978.

Kenneth Morgan was charged with attempted robbery and 
attempted grand larceny for an incident in which he and an-
other boy allegedly tried to steal money from a 14-year-old 
girl and her brother by threatening to blow their heads off 
and grabbing them to search their pockets. See Petitioners’ 
Exhibit 3b. Morgan, like Rosario, was on release status 
on another petition (for robbery and criminal possession 
of stolen property) at the time of his initial appearance on 
March 27, 1978. He had been arrested four previous times, 
and his mother refused to come to court because he had been 
in trouble so often she did not want him home. A probable-
cause hearing was set for March 30, but was continued until 
April 4, when it was combined with a factfinding hearing. 
Morgan was found guilty of harassment and petit larceny and 
was ordered placed with the Department of Social Services 
for 18 months. He was detained a total of eight days be-
tween his initial appearance and the factfinding hearing.

On December 21, 1977, while still in preventive detention 
pending his factfinding hearing, Gregory Martin instituted a 

Testimony of Mr. Benjamin (Supervisor, New York Dept, of Probation), 
App. 142. In the course of the interview, which lasts an average of 45 
minutes, the probation officer will gather what information he can about 
the nature of the case, the attitudes of the parties involved, and the child’s 
past history and current family circumstances. Id., at 144, 153. His 
sources of information are the child, his parent or guardian, the arresting 
officer, and any records of past contacts between the child and the Family 
Court. On the basis of this interview, the probation officer may attempt 
to “adjust,” or informally resolve, the case. FCA § 308.1(2). Adjustment 
is a purely voluntary process in which the complaining witness agrees not 
to press the case further, while the juvenile is given a warning or agrees to 
counseling sessions or, perhaps, referral to a community agency. § 308.1 
(Practice Commentary). In cases involving designated felonies or other 
serious crimes, adjustment is not permitted without written approval of 
the Family Court. §308.1(4). If a case is not informally adjusted, it is 
referred to the “presentment agency.” See n. 6, supra.
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habeas corpus class action on behalf of “those persons who 
are, or during the pendency of this action will be, preven-
tively detained pursuant to” § 320.5(3)(b) of the FC A. Rosa-
rio and Morgan were subsequently added as additional named 
plaintiffs. These three class representatives sought a de-
claratory judgment that § 320.5(3)(b) violates the Due Process 
and Equal Protection Clauses of the Fourteenth Amendment.

In an unpublished opinion, the District Court certified the 
class. App. 20-32.10 The court also held that appellees were 
not required to exhaust their state remedies before resorting 
to federal habeas because the highest state court had already 
rejected an identical challenge to the juvenile preventive 
detention statute. See People ex rel. Waybum v. Schupf, 
39 N. Y. 2d 682, 350 N. E. 2d 906 (1976). Exhaustion of 
state remedies, therefore, would be “an exercise in futility.” 
App. 26.

At trial, appellees offered in evidence the case histories of 
34 members of the class, including the three named petition-
ers. Both parties presented some general statistics on the 
relation between pretrial detention and ultimate disposition. 
In addition, there was testimony concerning juvenile pro-
ceedings from a number of witnesses, including a legal aid at-
torney specializing in juvenile cases, a probation supervisor, a 
child psychologist, and a Family Court Judge. On the basis 
of this evidence, the District Court rejected the equal protec-
tion challenge as “insubstantial,”11 but agreed with appellees 
that pretrial detention under the FC A violates due process.12 

10 We have never decided whether Federal Rule of Civil Procedure 23, 
providing for class actions, is applicable to petitions for habeas corpus re-
lief. See Bell v. Wolfish, 441 U. S. 520, 527, n. 6 (1979); Middendorf v. 
Henry, 425 U. S. 25, 30 (1976). Although appellants contested the class 
certification in the District Court, they did not raise the issue on appeal; 
nor do they urge it here. Again, therefore, we have no occasion to reach 
the question.

11 The equal protection claim, which was neither raised on appeal nor 
decided by the Second Circuit, is not before us.

12 The District Court gave three reasons for this conclusion. First, 
under the FCA, a juvenile may be held in pretrial detention for up to five
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The court ordered that “all class members in custody pur-
suant to Family Court Act Section [320.5(3)(b)] shall be 
released forthwith.” Id., at 93.

The Court of Appeals affirmed. After reviewing the trial 
record, the court opined that “the vast majority of juveniles 
detained under [§ 320.5(3)(b)] either have their petitions dis-
missed before an adjudication of delinquency or are released 
after adjudication.” 689 F. 2d, at 369. The court concluded 
from that fact that § 320.5(3)(b) “is utilized principally, not for 
preventive purposes, but to impose punishment for unadjudi-
cated criminal acts.” Id., at 372. The early release of so 
many of those detained contradicts any asserted need for pre-
trial confinement to protect the community. The court there-
fore concluded that §320.5(3)(b) must be declared unconstitu-
tional as to all juveniles. Individual litigation would be a 
practical impossibility because the periods of detention are 
so short that the litigation is mooted before the merits are 
determined.13

days without any judicial determination of probable cause. Relying on 
Gerstein v. Pugh, 420 U. S., at 114, the District Court concluded that pre-
trial detention without a prior adjudication of probable cause is, itself, a 
per se violation of due process. United States ex rel. Martin v. Strasburg, 
513 F. Supp. 691, 717 (SDNY 1981).

Second, after a review of the pertinent scholarly literature, the court 
noted that “no diagnostic tools have as yet been devised which enable even 
the most highly trained criminologists to predict reliably which juveniles 
will engage in violent crime.” Id., at 708. A fortiori, the court con-
cluded, a Family Court judge cannot make a reliable prediction based on 
the limited information available to him at the initial appearance. Id., at 
712. Moreover, the court felt that the trial record was “replete” with 
examples of arbitrary and capricious detentions. Id., at 713.

Finally, the court concluded that preventive detention is merely a euphe-
mism for punishment imposed without an adjudication of guilt. The al-
leged purpose of the detention—to protect society from the juvenile’s crim-
inal conduct—is indistinguishable from the purpose of post-trial detention. 
And given “the inability of trial judges to predict which juveniles will com-
mit crimes,” there is no rational connection between the decision to detain 
and the alleged purpose, even if that purpose were legitimate. Id., at 716.

13 Judge Newman concurred separately. He was not convinced that the 
record supported the majority’s statistical conclusions. But he thought
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II
There is no doubt that the Due Process Clause is applicable 

in juvenile proceedings. “The problem,” we have stressed, 
“is to ascertain the precise impact of the due process require-
ment upon such proceedings.” In re Gault, 387 U. S. 1, 
13-14 (1967). We have held that certain basic constitutional 
protections enjoyed by adults accused of crimes also apply to 
juveniles. See id., at 31-57 (notice of charges, right to coun-
sel, privilege against self-incrimination, right to confronta-
tion and cross-examination); In re Winship, 397 U. S. 358 
(1970) (proof beyond a reasonable doubt); Breed v. Jones, 421 
U. S. 519 (1975) (double jeopardy). But the Constitution 
does not mandate elimination of all differences in the treat-
ment of juveniles. See, e. g., McKeiver v. Pennsylvania, 
403 U. S. 528 (1971) (no right to jury trial). The State has 
“a parens patriae interest in preserving and promoting the 
welfare of the child,” Santosky v. Kramer, 455 U. S. 745, 
766 (1982), which makes a juvenile proceeding fundamentally 
different from an adult criminal trial. We have tried, 
therefore, to strike a balance—to respect the “informality” 
and “flexibility” that characterize juvenile proceedings, In re 
Winship, supra, at 366, and yet to ensure that such proceed-
ings comport with the “fundamental fairness” demanded by 
the Due Process Clause. Breed n . Jones, supra, at 531; 
McKeiver, supra, at 543 (plurality opinion).

The statutory provision at issue in these cases, § 320.5(3)(b), 
permits a brief pretrial detention based on a finding of a 
“serious risk” that an arrested juvenile may commit a crime 
before his return date. The question before us is whether 
preventive detention of juveniles pursuant to §320.5(3)(b) is 
compatible with the “fundamental fairness” required by due 
process. Two separate inquiries are necessary to answer 
this question. First, does preventive detention under the

that the statute was procedurally infirm because it granted unbridled dis-
cretion to Family Court judges to make an inherently uncertain prediction 
of future criminal behavior. 689 F. 2d, at 377.
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New York statute serve a legitimate state objective? See 
Bell v. Wolfish, 441 U. S. 520, 534, n. 15 (1979); Kennedy v. 
Mendoza-Martinez, 372 U. S. 144, 168-169 (1963). And, 
second, are the procedural safeguards contained in the FC A 
adequate to authorize the pretrial detention of at least some 
juveniles charged with crimes? See Mathews n . Eldridge, 
424 U. S. 319, 335 (1976); Gerstein v. Pugh, 420 U. S. 103, 
114 (1975).

A
Preventive detention under the FC A is purportedly de-

signed to protect the child and society from the potential con-
sequences of his criminal acts. People ex rel. Waybum v. 
Schupf, 39 N. Y. 2d, at 689-690, 350 N. E. 2d, at 910. 
When making any detention decision, the Family Court judge 
is specifically directed to consider the needs and best inter-
ests of the juvenile as well as the need for the protection of 
the community. FC A §301.1; In re Craig S., 57 App. Div. 
2d 761, 394 N. Y. S. 2d 200 (1977). In Bell n . Wolfish, 
supra, at 534, n. 15, we left open the question whether any 
governmental objective other than ensuring a detainee’s 
presence at trial may constitutionally justify pretrial deten-
tion. As an initial matter, therefore, we must decide 
whether, in the context of the juvenile system, the combined 
interest in protecting both the community and the juvenile 
himself from the consequences of future criminal conduct is 
sufficient to justify such detention.

The “legitimate and compelling state interest” in protect-
ing the community from crime cannot be doubted. De Veau 
n . Braisted, 363 U. S. 144, 155 (1960). See also Terry v. 
Ohio, 392 U. S. 1, 22 (1968). We have stressed before that 
crime prevention is “a weighty social objective,” Brown n . 
Texas, 443 U. S. 47, 52 (1979), and this interest persists undi-
luted in the juvenile context. See In re Gault, supra, at 20, 
n. 26. The harm suffered by the victim of a crime is not de-



SCHALL v. MARTIN 265

253 Opinion of the Court

pendent upon the age of the perpetrator.14 And the harm to 
society generally may even be greater in this context given 
the high rate of recidivism among juveniles. In re Gault, 
supra, at 22.

The juvenile’s countervailing interest in freedom from in-
stitutional restraints, even for the brief time involved here, is 
undoubtedly substantial as well. See In re Gault, supra, at 
27. But that interest must be qualified by the recognition 
that juveniles, unlike adults, are always in some form of 
custody. Lehman v. Lycoming County Children’s Services, 
458 U. S. 502, 510-511 (1982); In re Gault, supra, at 17. 
Children, by definition, are not assumed to have the capacity 
to take care of themselves. They are assumed to be subject 
to the control of their parents, and if parental control falters, 
the State must play its part as parens patriae. See State 
v. Gleason, 404 A. 2d 573, 580 (Me. 1979); People ex rel. 
Way burn v. Schupf, supra, at 690, 350 N. E. 2d, at 910; 
Baker v. Smith, 477 S. W. 2d 149, 150-151 (Ky. App. 1971). 
In this respect, the juvenile’s liberty interest may, in appro-
priate circumstances, be subordinated to the State’s “parens 
patriae interest in preserving and promoting the welfare of 
the child.” Santosky v. Kramer, supra, at 766.

The New York Court of Appeals, in upholding the statute 
at issue here, stressed at some length “the desirability of 
protecting the juvenile from his own folly.” People ex rel. 
Waybum v. Schupf, supra, at 688-689, 350 N. E. 2d, at 909.15 

14 In 1982, juveniles under 16 accounted for 7.5 percent of all arrests for 
violent crimes, 19.9 percent of all arrests for serious property crime, and 
17.3 percent of all arrests for violent and serious property crimes com-
bined. U. S. Dept, of Justice, Federal Bureau of Investigation, Crime in 
the United States 176-177 (1982) (“violent crimes” include murder, non- 
negligent manslaughter, forcible rape, robbery, and aggravated assault; 
“serious property crimes” include burglary, larceny-theft, motor vehicle 
theft, and arson).

15 “Our society recognizes that juveniles in general are in the earlier 
stages of their emotional growth, that their intellectual development is 
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Society has a legitimate interest in protecting a juvenile from 
the consequences of his criminal activity—both from poten-
tial physical injury which may be suffered when a victim 
fights back or a policeman attempts to make an arrest and 
from the downward spiral of criminal activity into which peer 
pressure may lead the child. See L. 0. W. v. District Court 
of Arapahoe, 623 P. 2d 1253, 1258-1259 (Colo. 1981); Morris 
v. D’Amar io, 416 A. 2d 137, 140 (R. I. 1980). See also 
Eddings n . Oklahoma, 455 U. S. 104, 115 (1982) (minority “is 
a time and condition of life when a person may be most sus-
ceptible to influence and to psychological damage”); Bellotti 
v. Baird, 443 U. S. 622, 635 (1979) (juveniles “often lack 
the experience, perspective, and judgment to recognize and 
avoid choices that could be detrimental to them”).

The substantiality and legitimacy of the state interests un-
derlying this statute are confirmed by the widespread use 
and judicial acceptance of preventive detention for juveniles. 
Every State, as well as the United States in the District of 

incomplete, that they have had only limited practical experience, and 
that their value systems have not yet been clearly identified or firmly 
adopted. . . .

“For the same reasons that our society does not hold juveniles to an 
adult standard of responsibility for their conduct, our society may also con-
clude that there is a greater likelihood that a juvenile charged with delin-
quency, if released, will commit another criminal act than that an adult 
charged with crime will do so. To the extent that self-restraint may be 
expected to constrain adults, it may not be expected to operate with equal 
force as to juveniles. Because of the possibility of juvenile delinquency 
treatment and the absence of second-offender sentencing, there will not be 
the deterrent for the juvenile which confronts the adult. Perhaps more 
significant is the fact that in consequence of lack of experience and compre-
hension the juvenile does not view the commission of what are criminal acts 
in the same perspective as an adult. . . . There is the element of games-
manship and the excitement of ‘getting away’ with something and the pow-
erful inducement of peer pressures. All of these commonly acknowledged 
factors make the commission of criminal conduct on the part of juveniles in 
general more likely than in the case of adults.” People ex rel. Way burn v. 
Schupf, 39 N. Y. 2d, at 687-688, 350 N. E. 2d, at 908-909.
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Columbia, permits preventive detention of juveniles accused 
of crime.16 A number of model juvenile justice Acts also con-
tain provisions permitting preventive detention.17 And the 

16 Ala. Code § 12-15-59 (1975); Alaska Stat. Ann. § 47.10.140 (1979); Rule 
3, Ariz. Juv. Ct. Rules of Proc., Ariz. Rev. Stat. Ann. (Supp. 1983-1984 to 
vol. 17A); Ark. Stat. Ann. § 45-421 (Supp. 1983); Cal. Welf. & Inst. Code 
Ann. § 628 (West Supp. 1984); Colo. Rev. Stat. § 19-2-102 (Supp. 1983); 
Conn. Gen. Stat. § 46b-131 (Supp. 1984); Del. Fam. Ct. Rule 60 (1981); 
D. C. Code §16-2310 (1981); Fla. Stat. §39.032 (Supp. 1984); Ga. Code 
Ann. §15-11-19 (1982); Haw. Rev. Stat. §571-31.1 (Supp. 1984); Idaho 
Code §16-1811 (Supp. 1983); Ill. Rev. Stat., ch. 37, §703-4 (1983); Ind. 
Code §31-6-4-5 (1982); Iowa Code §232.22 (1983); Kan. Stat. Ann. 
§38-1632 (Supp. 1983); Ky. Rev. Stat. §208.192 (1982); La. Code Juv. 
Proc. Ann., Art. 40 (West 1983 Pamphlet); Me. Rev. Stat. Ann., Tit. 15, 
§3203 (1964 and Supp. 1983-1984); Md. Cts. & Jud. Proc. Code Ann. 
§3-815 (1984); Mass. Gen. Laws Ann., ch. 119, §66 (West Supp. 
1983-1984); Mich. Comp. Laws §712A.15 (1979); Minn. Stat. §260.171 
(1982); Miss. Code Ann. §43-23-11 (1972); Mo. Juv. Ct. Rule 111.02 (1981); 
Mont. Code Ann. § 41-5-305 (1983); Neb. Rev. Stat. § 43-255 (Supp. 1982); 
Nev. Rev. Stat. §62.140 (1983); N. H. Rev. Stat. Ann. §169B:14 (Supp. 
1983); N. J. Stat. Ann. § 2A:4-56 (Supp. 1983-1984); N. M. Stat. Ann. 
§32-1-24 (1981); N. Y. FCA §320.5(3) (McKinney 1983); N. C. Gen. Stat. 
§7A-574 (Supp. 1983); N. D. Cent. Code §27-20-14 (1974); Ohio Rev. 
Code Ann. §2151.311 (1976); Okla. Stat., Tit. 10, § 1107 (Supp. 1983); Ore. 
Rev. Stat. § 419.573 (1983); 42 Pa. Cons. Stat. § 6325 (1982); R. I. Gen. 
Laws §§14-1-20, 14-1-21 (1981); S. C. Code §20-7-600 (Supp. 1983); 
S. D. Codified Laws § 26-8-19.2 (Supp. 1983); Tenn. Code Ann. § 37-1-114 
(1984); Tex. Fam. Code Ann. §53.02 (1975 and Supp. 1984); Utah Code 
Ann. §78-3a-30 (Supp. 1983); Vt. Stat. Ann., Tit. 33, §643 (1981); Va. 
Code § 16.1-248 (1982); Wash. Rev. Code § 13.40.040 (1983); W. Va. Code 
§49-5-8 (Supp. 1983); Wis. Stat. §48.208 (1981-1982); Wyo. Stat. 
§ 14-6-206 (1977).

17 See U. S. Dept, of Justice, Office of Juvenile Justice and Delinquency 
Prevention, Standards for the Administration of Juvenile Justice, Report 
of the National Advisory Committee for Juvenile Justice and Delinquency 
Prevention 294-296 (July 1980); Uniform Juvenile Court Act § 14, 9A 
U. L. A. 22 (1979); Standard Juvenile Court Act, Art. IV, § 16, proposed 
by the National Council on Crime and Delinquency (1959); W. Sheridan, 
Legislative Guide for Drafting Family and Juvenile Court Acts § 20(a)(1) 
(Dept, of HEW, Children’s Bureau, Pub. No. 472-1969); see also Standards 
for Juvenile and Family Courts 62-63 (Dept, of HEW, Children’s Bureau,
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courts of eight States, including the New York Court of 
Appeals, have upheld their statutes with specific reference 
to protecting the juvenile and the community from harmful 
pretrial conduct, including pretrial crime. L. 0. W. v. Dis-
trict Court of Arapahoe, supra, at 1258-1259; Morris v. 
D Amar io, supra, at 139-140; State v. Gleason, 404 A. 2d, at 
583; Pauley n . Gross, 1 Kan. App. 2d 736, 738-740, 574 P. 2d 
234, 237-238 (1977); People ex rel. Wayburn v. Schupf, 39 
N. Y. 2d, at 688-689, 350 N. E. 2d, at 909-910; Aubrey v. 
Gadbois, 50 Cal. App. 3d 470, 472, 123 Cal. Rptr. 365, 366 
(1975); Baker v. Smith, 477 S. W. 2d, at 150-151; Common-
wealth ex rel. Sprowal v. Hendrick, 438 Pa. 435, 438-439, 265 
A. 2d 348, 349-350 (1970).

“The fact that a practice is followed by a large number 
of states is not conclusive in a decision as to whether that 
practice accords with due process, but it is plainly worth 
considering in determining whether the practice ‘offends 
some principle of justice so rooted in the traditions and 
conscience of our people as to be ranked as fundamental.’ 
Snyder v. Massachusetts, 291 U. S. 97, 105 (1934).” Leland 
v. Oregon, 343 U. S. 790, 798 (1952). In light of the uniform 
legislative judgment that pretrial detention of juveniles prop-
erly promotes the interests both of society and the juvenile, 
we conclude that the practice serves a legitimate regulatory 
purpose compatible with the “fundamental fairness” de-
manded by the Due Process Clause in juvenile proceedings. 
Cf. McKeiver v. Pennsylvania, 403 U. S., at 548 (plurality 
opinion).18

Pub. No. 437-1966). Cf. Institute of Judicial Administration/American 
Bar Association Project on Juvenile Justice Standards Relating to Interim 
Status: The Release, Control, and Detention of Accused Juvenile Offenders 
Between Arrest and Disposition § 3.2(B) (Tent. Draft 1977) (detention lim-
ited to “reducing the likelihood that the juvenile may inflict serious bodily 
harm on others during the interim”).

18 Appellees argue that some limit must be placed on the categories of 
crimes that detained juveniles must be accused of having committed or 
being likely to commit. But the discretion to delimit the categories of
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Of course, the mere invocation of a legitimate purpose will 
not justify particular restrictions and conditions of confine-
ment amounting to punishment. It is axiomatic that “[d]ue 
process requires that a pretrial detainee not be punished.” 
Bell v. Wolfish, 441 U. S., at 535, n. 16. Even given, there-
fore, that pretrial detention may serve legitimate regula-
tory purposes, it is still necessary to determine whether the 
terms and conditions of confinement under §320.5(3)(b) are in 
fact compatible with those purposes. Kennedy n . Mendoza- 
Martinez, 372 U. S., at 168-169. “A court must decide 
whether the disability is imposed for the purpose of punish-
ment or whether it is but an incident of some other legitimate 
governmental purpose.” Bell v. Wolfish, supra, at 538. 
Absent a showing of an express intent to punish on the part 
of the State, that determination generally will turn on 
“whether an alternative purpose to which [the restriction] 
may rationally be connected is assignable for it, and whether 
it appears excessive in relation to the alternative purpose 
assigned [to it].” Kennedy v. Mendoza-Martinez, supra, at 
168-189. See Bell n . Wolfish, supra, at 538; Flemming n . 
Nestor, 363 U. S. 603, 613-614 (1960).

There is no indication in the statute itself that preventive 
detention is used or intended as a punishment. First of all, 
the detention is strictly limited in time. If a juvenile is de-
tained at his initial appearance and has denied the charges

crimes justifying detention, like the discretion to define criminal offenses 
and prescribe punishments, resides wholly with the state legislatures. 
Whalen v. United States, 445 U. S. 684, 689 (1980); Rochin v. California, 
342 U. S. 165, 168 (1952). See also Rummel v. Estelle, 445 U. S. 263, 275 
(1980) (“the presence or absence of violence does not always affect the 
strength of society’s interest in deterring a particular crime”).

More fundamentally, this sort of attack on a criminal statute must be 
made on a case-by-case basis. United States v. Raines, 362 U. S. 17, 21 
(1960). The Court will not sift through the entire class to determine 
whether the statute was constitutionally applied in each case. And, out-
side the limited First Amendment context, a criminal statute may not be 
attacked as overbroad. See New York v. Ferber, 458 U. S. 747 (1982). 
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against him, he is entitled to a probable-cause hearing to be 
held not more than three days after the conclusion of the ini-
tial appearance or four days after the filing of the petition, 
whichever is sooner. FC A § 325.1(2).19 If the Family Court 
judge finds probable cause, he must also determine whether 
continued detention is necessary pursuant to §320.5(3)(b). 
§325.3(3).

Detained juveniles are also entitled to an expedited 
factfinding hearing. If the juvenile is charged with one of a 
limited number of designated felonies, the factfinding hearing 
must be scheduled to commence not more than 14 days after 
the conclusion of the initial appearance. §340.1. If the 
juvenile is charged with a lesser offense, then the factfinding 
hearing must be held not more than three days after the ini-
tial appearance.20 In the latter case, since the times for the 
probable-cause hearing and the factfinding hearing coincide, 
the two hearings are merged.

Thus, the maximum possible detention under §320.5(3)(b) 
of a youth accused of a serious crime, assuming a 3-day ex-
tension of the factfinding hearing for good cause shown, is 
17 days. The maximum detention for less serious crimes, 
again assuming a 3-day extension for good cause shown, is six 
days. These time frames seem suited to the limited purpose 
of providing the youth with a controlled environment and 
separating him from improper influences pending the speedy 
disposition of his case.

The conditions of confinement also appear to reflect the 
regulatory purposes relied upon by the State. When a ju-
venile is remanded after his initial appearance, he cannot, 
absent exceptional circumstances, be sent to a prison or 
lockup where he would be exposed to adult criminals. FCA

19 For good cause shown, the court may adjourn the hearing, but for no 
more than three additional court days. FCA § 325.1(3).

20 In either case, the court may adjourn the hearing for not more than 
three days for good cause shown. FCA § 340.1(3). The court must state 
on the record the reason for any adjournment. § 340.1(4).
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§ 304.1(2). Instead, the child is screened by an “assessment 
unit” of the Department of Juvenile Justice. Testimony of 
Mr. Kelly (Deputy Commissioner of Operations, New York 
City Department of Juvenile Justice), App. 286-287. The 
assessment unit places the child in either nonsecure or secure 
detention. Nonsecure detention involves an open facility 
in the community, a sort of “halfway house,” without locks, 
bars, or security officers where the child receives schooling 
and counseling and has access to recreational facilities. Id., 
at 285; Testimony of Mr. Benjamin, id., at 149-150.

Secure detention is more restrictive, but it is still consist-
ent with the regulatory and parens patriae objectives relied 
upon by the State. Children are assigned to separate dorms 
based on age, size, and behavior. They wear street clothes 
provided by the institution and partake in educational and 
recreational programs and counseling sessions run by trained 
social workers. Misbehavior is punished by confinement to 
one’s room. See Testimony of Mr. Kelly, id., at 292-297. 
We cannot conclude from this record that the controlled envi-
ronment briefly imposed by the State on juveniles in secure 
pretrial detention “is imposed for the purpose of punishment” 
rather than as “an incident of some other legitimate govern-
mental purpose.” Bell v. Wolfish, 441 U. S., at 538.

The Court of Appeals, of course, did conclude that the 
underlying purpose of §320.5(3)(b) is punitive rather than 
regulatory. But the court did not dispute that preventive 
detention might serve legitimate regulatory purposes or that 
the terms and conditions of pretrial confinement in New York 
are compatible with those purposes. Rather, the court invali-
dated a significant aspect of New York’s juvenile justice sys-
tem based solely on some case histories and a statistical study 
which appeared to show that “the vast majority of juveniles 
detained under [§ 320.5(3)(b)] either have their petitions dis-
missed before an adjudication of delinquency or are released 
after adjudication.” 689 F. 2d, at 369. The court assumed 
that dismissal of a petition or failure to confine a juvenile at 
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the dispositional hearing belied the need to detain him prior 
to factfinding and that, therefore, the pretrial detention 
constituted punishment. Id., at 373. Since punishment 
imposed without a prior adjudication of guilt is per se ille-
gitimate, the Court of Appeals concluded that no juveniles 
could be held pursuant to §320.5(3)(b).

There are some obvious flaws in the statistics and case his-
tories relied upon by the lower court.21 But even assuming it 
to be the case that “by far the greater number of juveniles 
incarcerated under [§ 320.5(3)(b)J will never be confined as 
a consequence of a disposition imposed after an adjudication 
of delinquency,” 689 F. 2d, at 371-372, we find that to be an 
insufficient ground for upsetting the widely shared legislative 
judgment that preventive detention serves an important and 
legitimate function in the juvenile justice system. We are 
unpersuaded by the Court of Appeals’ rather cavalier equa-
tion of detentions that do not lead to continued confinement 
after an adjudication of guilt and “wrongful” or “punitive” 
pretrial detentions.

Pretrial detention need not be considered punitive merely 
because a juvenile is subsequently discharged subject to con-

21 For example, as the Court of Appeals itself admits, 689 F. 2d, at 369, 
n. 18, the statistical study on which it relied mingles indiscriminately 
detentions under §320.5(3)(b) with detentions under §320.5(3)(a). The 
latter provision applies only to juveniles who are likely not to appear on the 
return date if not detained, and appellees concede that such juveniles may 
be lawfully detained. Brief for Appellees 93. Furthermore, the 34 case 
histories on which the court relied were handpicked by appellees’ counsel 
from over a 3-year period. Compare Petitioners’ Exhibit 19a (detention of 
Geraldo Delgado on March 5,1976) with Petitioners’ Exhibit 35a (detention 
of James Ancrum on August 19, 1979). The Court of Appeals stated that 
appellants did not contest the representativeness of these case histories. 
689 F. 2d, at 369, n. 19. Appellants argue, however, that there was no 
occasion to contest their representativeness because the case histories 
were not even offered by appellees as a representative sample, and were 
not evaluated by appellees’ expert statistician or the District Court in that 
light. See Brief for Appellant in No. 82-1278, pp. 24-25, n.**. We need 
not resolve this controversy.
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ditions or put on probation. In fact, such actions reinforce 
the original finding that close supervision of the juvenile is 
required. Lenient but supervised disposition is in keeping 
with the Act’s purpose to promote the welfare and develop-
ment of the child.22 As the New York Court of Appeals 
noted:

“It should surprise no one that caution and concern for 
both the juvenile and society may indicate the more con-
servative decision to detain at the very outset, whereas 
the later development of very much more relevant in-
formation may prove that while a finding of delinquency 
was warranted, placement may not be indicated.” Peo-
ple ex rel. Waybum v. Schupf, 39 N. Y. 2d, at 690, 350 
N. E. 2d, at 910.

Even when a case is terminated prior to factfinding, it does 
not follow that the decision to detain the juvenile pursuant 
to § 320.5(3)(b) amounted to a due process violation. A delin-
quency petition may be dismissed for any number of reasons 
collateral to its merits, such as the failure of a witness 
to testify. The Family Court judge cannot be expected to 
anticipate such developments at the initial hearing. He 
makes his decision based on the information available to him 
at that time, and the propriety of the decision must be judged 
in that light. Consequently, the final disposition of a case is 
“largely irrelevant” to the legality of a pretrial detention. 
Baker v. McCollan, 443 U. S. 137, 145 (1979).

It may be, of course, that in some circumstances detention 
of a juvenile would not pass constitutional muster. But the 
validity of those detentions must be determined on a case-by- 
case basis. Section 320.5(3)(b) is not invalid “on its face” by 

22 Judge Quinones testified that detention at disposition is considered a 
“harsh solution.” At the dispositional hearing, the Family Court judge 
usually has “a much more complete picture of the youngster” and tries to 
tailor the least restrictive dispositional order compatible with that picture. 
Testimony of Judge Quinones, App. 279-281.
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reason of the ambiguous statistics and case histories relied 
upon by the court below.23 We find no justification for the 
conclusion that, contrary to the express language of the stat-
ute and the judgment of the highest state court, §320.5(3)(b) 
is a punitive rather than a regulatory measure. Preventive 
detention under the FC A serves the legitimate state objec-
tive, held in common with every State in the country, of 
protecting both the juvenile and society from the hazards 
of pretrial crime.

B
Given the legitimacy of the State’s interest in preventive 

detention, and the nonpunitive nature of that detention, the 
remaining question is whether the procedures afforded ju-
veniles detained prior to factfinding provide sufficient pro-
tection against erroneous and unnecessary deprivations of 
liberty. See Mathews v. Eldridge, 424 U. S., at 33S.24 In 
Gerstein v. Pugh, 420 U. S., at 114, we held that a judicial 

23 Several amici argue that similar statistics obtain throughout the coun-
try. See, e. g., Brief for American Bar Association as Amicus Curiae 23; 
Brief for Association for Children of New Jersey as Amicus Curiae 8, 
11; Brief for Youth Law Center et al. as Amici Curiae 13-14. But even 
if New York’s experience were duplicated on a national scale, that fact 
would not lead us, as amici urge, to conclude that every State and the 
United States are illicitly punishing juveniles prior to their trial. On the 
contrary, if such statistics obtain nationwide, our conclusion is strength-
ened that the existence of the statistics in these cases is not a sufficient 
ground for striking down New York’s statute. As already noted: “The 
fact that a practice is followed by a large number of states is not conclusive 
in a decision as to whether that practice accords with due process, but it 
is plainly worth considering in determining whether the practice ‘offends 
some principle of justice so rooted in the traditions and conscience of our 
people as to be ranked as fundamental.’ Snyder v. Massachusetts, 291 
U. S. 97, 105 (1934).” Leland v. Oregon, 343 U. S. 790, 798 (1952).

24 Appellees urge the alleged lack of procedural safeguards as an alterna-
tive ground for upholding the judgment of the Court of Appeals. Brief for 
Appellees 62-75. The court itself intimated that it would reach the same 
result on that ground, 689 F. 2d, at 373-374, and Judge Newman, in his 
concurrence, relied expressly on perceived procedural flaws in the statute. 
Accordingly, we deem it necessary to consider the question.
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determination of probable cause is a prerequisite to any ex-
tended restraint on the liberty of an adult accused of crime. 
We did not, however, mandate a specific timetable. Nor did 
we require the “full panoply of adversary safeguards—coun-
sel, confrontation, cross-examination, and compulsory proc-
ess for witnesses.” Id., at 119. Instead, we recognized 
“the desirability of flexibility and experimentation by the 
States.” Id., at 123. Gerstein arose under the Fourth 
Amendment, but the same concern with “flexibility” and “in-
formality,” while yet ensuring adequate predetention proce-
dures, is present in this context. In re Winship, 397 U. S., 
at 366; Kent v. United States, 383 U. S. 541, 554 (1966).

In many respects, the FCA provides far more predetention 
protection for juveniles than we found to be constitutionally 
required for a probable-cause determination for adults in 
Gerstein. The initial appearance is informal, but the accused 
juvenile is given full notice of the charges against him and a 
complete stenographic record is kept of the hearing. See 
513 F. Supp., at 702. The juvenile appears accompanied by 
his parent or guardian.25 He is first informed of his rights, 
including the right to remain silent and the right to be repre-
sented by counsel chosen by him or by a law guardian as-
signed by the court. FCA §320.3. The initial appearance 
may be adjourned for no longer than 72 hours or until the 
next court day, whichever is sooner, to enable an appointed 
law guardian or other counsel to appear before the court. 
§320.2(3). When his counsel is present, the juvenile is 
informed of the charges against him and furnished with a 
copy of the delinquency petition. §320.4(1). A represent-
ative from the presentment agency appears in support of the 
petition.

The nonhearsay allegations in the delinquency petition and 
supporting depositions must establish probable cause to 

26 If the juvenile’s parent or guardian fails to appear after reasonable and 
substantial efforts have been made to notify such person, the court must 
appoint a law guardian for the child. FCA § 320.3.
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believe the juvenile committed the offense. Although the 
Family Court judge is not required to make a finding of prob-
able cause at the initial appearance, the youth may challenge 
the sufficiency of the petition on that ground. FCA § 315.1. 
Thus, the juvenile may oppose any recommended detention 
by arguing that there is not probable cause to believe he com-
mitted the offense or offenses with which he is charged. If 
the petition is not dismissed, the juvenile is given an opportu-
nity to admit or deny the charges. § 321.1.26

At the conclusion of the initial appearance, the present-
ment agency makes a recommendation regarding detention. 
A probation officer reports on the juvenile’s record, including 
other prior and current Family Court and probation contacts, 
as well as relevant information concerning home life, school 
attendance, and any special medical or developmental prob-
lems. He concludes by offering his agency’s recommenda-
tion on detention. Opposing counsel, the juvenile’s parents, 
and the juvenile himself may all speak on his behalf and chal-
lenge any information or recommendation. If the judge does 
decide to detain the juvenile under §320.5(3)(b), he must 
state on the record the facts and reasons for the detention.27

26 If the child chooses to remain silent, he is assumed to deny the charges. 
FCA §321.1. With the consent of the court and of the presentment 
agency, the child may admit to a lesser charge. If he wishes to admit to 
the charges or to a lesser charge, the court must, before accepting the 
admission, advise the child of his right to a factfinding hearing and of the 
possible specific dispositional orders that may result from the admission. 
Ibid. The court must also satisfy itself that the child actually did commit 
the acts to which he admits. Ibid.

With the consent of the victim or complainant and the juvenile, the court 
may also refer a case to the probation service for adjustment. If the case 
is subsequently adjusted, the petition is then dismissed. § 320.6.

27 Given that under Gerstein, 420 U. S., at 119-123, a probable-cause 
hearing may be informal and nonadversarial, a Family Court judge could 
make a finding of probable cause at the initial appearance. That he is not 
required to do so does not, under the circumstances, amount to a depriva-
tion of due process. Appellees fail to point to a single example where 
probable cause was not found after a decision was made to detain the child.
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As noted, a detained juvenile is entitled to a formal, adver-
sarial probable-cause hearing within three days of his initial 
appearance, with one 3-day extension possible for good cause 
shown.28 The burden at this hearing is on the presentment 
agency to call witnesses and offer evidence in support of the 
charges. §325.2. Testimony is under oath and subject to 
cross-examination. Ibid. The accused juvenile may call 
witnesses and offer evidence in his own behalf. If the court 
finds probable cause, the court must again decide whether 
continued detention is necessary under § 320.5(3)(b). Again, 
the facts and reasons for the detention must be stated on the 
record.

In sum, notice, a hearing, and a statement of facts and rea-
sons are given prior to any detention under § 320.5(3)(b). A 
formal probable-cause hearing is then held within a short 
while thereafter, if the factfinding hearing is not itself sched-
uled within three days. These flexible procedures have been 
found constitutionally adequate under the Fourth Amend-
ment, see Gerstein v. Pugh, and under the Due Process 
Clause, see Kent v. United States, supra, at 557. Appellees 
have failed to note any additional procedures that would 
significantly improve the accuracy of the determination with-
out unduly impinging on the achievement of legitimate state 
purposes.29

“The Court in Gerstein indicated approval of pretrial detention pro-
cedures that supplied a probable-cause hearing within five days of the ini-
tial detention. Id., at 124, n. 25. The brief delay in the probable-cause 
hearing may actually work to the advantage of the juvenile since it gives 
his counsel, usually appointed at the initial appearance pursuant to FC A 
§ 320.2(2), time to prepare.

29 Judge Newman, in his concurrence below, offered a list of statutory 
improvements. These suggested changes included: limitations on the 
crimes for which the juvenile has been arrested or which he is likely to 
commit if released; a determination of the likelihood that the juvenile com-
mitted the crime; an assessment of the juvenile’s background; and a more 
specific standard of proof. The first and second of these suggestions have 
already been considered. See nn. 18 and 27, supra. We need only add to 
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Appellees argue, however, that the risk of erroneous and 
unnecessary detentions is too high despite these procedures 
because the standard for detention is fatally vague. Deten-
tion under §320.5(3)(b) is based on a finding that there is a 
“serious risk” that the juvenile, if released, would commit a 
crime prior to his next court appearence. We have already 
seen that detention of juveniles on that ground serves legiti-
mate regulatory purposes. But appellees claim, and the Dis-
trict Court agreed, that it is virtually impossible to predict 
future criminal conduct with any degree of accuracy. More-
over, they say, the statutory standard fails to channel the 
discretion of the Family Court judge by specifying the factors 
on which he should rely in making that prediction. The 
procedural protections noted above are thus, in their view, 
unavailing because the ultimate decision is intrinsically arbi-
trary and uncontrolled.

Our cases indicate, however, that from a legal point of view 
there is nothing inherently unattainable about a prediction of 
future criminal conduct. Such a judgment forms an impor-
tant element in many decisions,30 and we have specifically re-

the discussion in n. 18 that there is no indication that delimiting the cate-
gory of crimes justifying detention would improve the accuracy of the 
§320.5(3)(b) determination in any respect. The third and fourth sugges-
tions are discussed in text, infra.

30 See Jurek v. Texas, 428 U. S. 262, 274-275 (1976) (death sentence 
imposed by jury); Greenholtz v. Nebraska Penal Inmates, 442 U. S. 1, 
9-10 (1979) (grant of parole); Morrissey v. Brewer, 408 U. S. 471, 480 
(1972) (parole revocation).

A prediction of future criminal conduct may also form the basis for an 
increased sentence under the “dangerous special offender” statute, 18 
U. S. C. § 3575. Under § 3575(f), a “dangerous” offender is defined as an 
individual for whom “a period of confinement longer than that provided for 
such [underlying] felony is required for the protection of the public from 
further criminal conduct by the defendant.” The statute has been chal-
lenged numerous times on the grounds that the standard is unconstitution-
ally vague. Every Court of Appeals considering the question has rejected 
that claim. United States v. Davis, 710 F. 2d 104, 108-109 (CA3), cert, 
denied, 464 U. S. 1001 (1983); United States v. Schell, 692 F. 2d 672,
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jected the contention, based on the same sort of sociological 
data relied upon by appellees and the District Court, “that it 
is impossible to predict future behavior and that the question 
is so vague as to be meaningless.” Jurek v. Texas, 428 U. S. 
262, 274 (1976) (opinion of Stewart, Powell , and Stevens , 
JJ.); id., at 279 (Whi te , J., concurring in judgment).

We have also recognized that a prediction of future crimi-
nal conduct is “an experienced prediction based on a host of 
variables” which cannot be readily codified. Greenholtz v. 
Nebraska Penal Inmates, 442 U. S. 1,16 (1979). Judge Qui-
nones of the Family Court testified at trial that he and his 
colleagues make a determination under §320.5(3)(b) based on 
numerous factors including the nature and seriousness of the 
charges; whether the charges are likely to be proved at trial; 
the juvenile’s prior record; the adequacy and effectiveness of 
his home supervision; his school situation, if known; the time 
of day of the alleged crime as evidence of its seriousness and 
a possible lack of parental control; and any special circum-
stances that might be brought to his attention by the proba-
tion officer, the child’s attorney, or any parents, relatives, or 
other responsible persons accompanying the child. Testi-
mony of Judge Quinones, App. 254-267. The decision is 
based on as much information as can reasonably be obtained 
at the initial appearance. Ibid.

Given the right to a hearing, to counsel, and to a statement 
of reasons, there is no reason that the specific factors upon 
which the Family Court judge might rely must be specified in 
the statute. As the New York Court of Appeals concluded, 
People ex rel. Waybum v. Schupf, 39 N. Y. 2d, at 690, 350 
N. E. 2d, at 910, “to a very real extent Family Court must 
exercise a substitute parental control for which there can be

675-676 (CAIO 1982); United States v. Williamson, 567 F. 2d 610, 613 
(CA4 1977); United States v. Bowdach, 561 F. 2d 1160, 1175 (CA5 1977); 
United States v. Neary, 552 F. 2d 1184, 1194 (CA7), cert, denied, 434 U. S. 
864 (1977); United States v. Stewart, 531 F. 2d 326, 336-337 (CA6), cert, 
denied, 426 U. S. 922 (1976).
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no particularized criteria.” There is also no reason, we 
should add, for a federal court to assume that a state court 
judge will not strive to apply state law as conscientiously as 
possible. Sumner v. Mata, 449 U. S. 539, 549 (1981).

It is worth adding that the Court of Appeals for the Second 
Circuit was mistaken in its conclusion that “[i]ndividual litiga-
tion ... is a practical impossibility because the periods of de-
tention are so short that the litigation is mooted before the 
merits are determined.” 689 F. 2d, at 373. In fact, one of 
the juveniles in the very case histories upon which the court 
relied was released from pretrial detention on a writ of ha-
beas corpus issued by the State Supreme Court. New York 
courts also have adopted a liberal view of the doctrine of “ca-
pable of repetition, yet evading review” precisely in order to 
ensure that pretrial detention orders are not unreviewable. 
In People ex rel. Waybum v. Schupf, supra, at 686, 350 
N. E. 2d, at 908, the court declined to dismiss an appeal from 
the grant of a writ of habeas corpus despite the technical 
mootness of the case.

“Because the situation is likely to recur . . . and the 
substantial issue may otherwise never be reached (in 
view of the predictably recurring happenstance that, 
however expeditiously an appeal might be prosecuted, 
fact-finding and dispositional hearings normally will have 
been held and a disposition made before the appeal could 
reach us), ... we decline to dismiss [the appeal] on the 
ground of mootness.”

The required statement of facts and reasons justifying the 
detention and the stenographic record of the initial appear-
ance will provide a basis for the review of individual cases. 
Pretrial detention orders in New York may be reviewed by 
writ of habeas corpus brought in State Supreme Court. And 
the judgment of that court is appealable as of right and may 
be taken directly to the Court of Appeals if a constitutional 
question is presented. N. Y. Civ. Prac. Law § 5601(b)(2) 
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(McKinney 1978). Permissive appeal from a Family Court 
order may also be had to the Appellate Division. FCA 
§365.2. Or a motion for reconsideration may be directed 
to the Family Court judge. § 355. l(l)(b). These post-
detention procedures provide a sufficient mechanism for 
correcting on a case-by-case basis any erroneous detentions 
ordered under §320.5(3). Such procedures may well flesh 
out the standards specified in the statute.

Ill
The dissent would apparently have us strike down New 

York’s preventive detention statute on two grounds: first, 
because the preventive detention of juveniles constitutes 
poor public policy, with the balance of harms outweighing 
any positive benefits either to society or to the juveniles 
themselves, post, at 290-291, 308, and, second, because the 
statute could have been better drafted to improve the quality 
of the decisionmaking process, post, at 304-306. But it is 
worth recalling that we are neither a legislature charged with 
formulating public policy nor an American Bar Association 
committee charged with drafting a model statute. The ques-
tion before us today is solely whether the preventive deten-
tion system chosen by the State of New York and applied by 
the New York Family Court comports with constitutional 
standards. Given the regulatory purpose for the detention 
and the procedural protections that precede its imposition, we 
conclude that § 320.5(3)(b) of the New York FCA is not invalid 
under the Due Process Clause of the Fourteenth Amendment.

The judgment of the Court of Appeals is
Reversed.

Justi ce  Marsh all , with whom Justi ce  Bren na n  and 
Justi ce  Stevens  join, dissenting.

The New York Family Court Act governs the treatment 
of persons between 7 and 16 years of age who are alleged 
to have committed acts that, if committed by adults, would 
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constitute crimes.1 The Act contains two provisions that 
authorize the detention of juveniles arrested for offenses 
covered by the Act2 for up to 17 days pending adjudication 
of their guilt.3 Section 320.5(3)(a) empowers a judge of the 
New York Family Court to order detention of a juvenile if he 
finds “there is a substantial probability that [the juvenile] 
will not appear in court on the return date.” Section 
320.5(3)(b), the provision at issue in these cases, authorizes 
detention if the judge finds “there is a serious risk [the 
juvenile] may before the return date commit an act which if 
committed by an adult would constitute a crime.”4

’N.Y. Jud. Law §§301.2(1), 302.1(1) (McKinney 1983) (hereinafter 
Family Court Act or FCA). Children aged 13 or over accused of murder 
and children aged 14 or over accused of kidnaping, arson, rape, or a few 
other serious crimes are exempted from the coverage of the Act and in-
stead are prosecuted as “juvenile offenders” in the adult criminal courts. 
N. Y. Penal Law §§ 10.00(18), 30.00(2) (McKinney Supp. 1983-1984). For 
the sake of simplicity, offenses covered by the Family Court Act, as well as 
the more serious offenses enumerated above, hereinafter will be referred 
to generically as crimes.

2 Ironically, juveniles arrested for very serious offenses, see n. 1, supra, 
are not subject to preventive detention under this or any other provision.

3 Strictly speaking, “guilt” is never adjudicated under the Act; nor is the 
juvenile ever given a trial. Rather, whether the juvenile committed the 
offense is ascertained in a “factfinding hearing.” In most respects, how-
ever, such a hearing is the functional equivalent of an ordinary criminal 
trial. For example, the juvenile is entitled to counsel and the State bears 
the burden of demonstrating beyond a reasonable doubt that the juvenile 
committed the offense of which he is accused. See FCA §§341.2(1), 
342.2(2); cf. In re Winship, 397 U. S. 358 (1970); In re Gault, 387 U. S. 1 
(1967) (establishing constitutional limitations on the form of such proceed-
ings in recognition of the severity of their impact upon juveniles). For 
convenience, the ensuing discussion will use the terminology associated 
with adult criminal proceedings when describing the treatment of juveniles 
in New York.

4 At the time appellees first brought their suit, the pertinent portions of 
FCA § 320.5(3) were embodied in FCA § 739(a). I agree with the majority 
that the reenactment of the crucial provision under a different numerical 
heading does not render the case moot. See ante, at 256, n. 2.
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There are few limitations on § 320.5(3)(b). Detention need 
not be predicated on a finding that there is probable cause to 
believe the child committed the offense for which he was ar-
rested. The provision applies to all juveniles, regardless of 
their prior records or the severity of the offenses of which 
they are accused. The provision is not limited to the pre-
vention of dangerous crimes; a prediction that a juvenile if 
released may commit a minor misdemeanor is sufficient to 
justify his detention. Aside from the reference to “serious 
risk,” the requisite likelihood that the juvenile will misbehave 
before his trial is not specified by the statute.

The Court today holds that preventive detention of a juve-
nile pursuant to § 320.5(3)(b) does not violate the Due Process 
Clause. Two rulings are essential to the Court’s decision: 
that the provision promotes legitimate government objec-
tives important enough to justify the abridgment of the de-
tained juveniles’ liberty interests, ante, at 274; and that 
the provision incorporates procedural safeguards sufficient to 
prevent unnecessary or arbitrary impairment of constitution-
ally protected rights, ante, at 277, 279-280. Because I dis-
agree with both of those rulings, I dissent.

I
The District Court made detailed findings, which the Court 

of Appeals left undisturbed, regarding the manner in which 
§ 320.5(3)(b) is applied in practice. Unless clearly erroneous, 
those findings are binding upon us, see Fed. Rule Civ. Proc. 
52(a), and must guide our analysis of the constitutional ques-
tions presented by these cases.

The first step in the process that leads to detention under 
§ 320.5(3)(b) is known as “probation intake.” A juvenile may 
arrive at intake by one of three routes: he may be brought 
there directly by an arresting officer; he may be detained for 
a brief period after his arrest and then taken to intake; he 
may be released upon arrest and directed to appear at a des-
ignated time. United States ex rel. Martin v. Strasburg, 
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513 F. Supp. 691, 701 (SDNY 1981). The heart of the intake 
procedure is a 10-to-40-minute interview of the juvenile, the 
arresting officer, and sometimes the juvenile’s parent or 
guardian. The objectives of the probation officer conducting 
the interview are to determine the nature of the offense the 
child may have committed and to obtain some background 
information on him. Ibid.

On the basis of the information derived from the interview 
and from an examination of the juvenile’s record, the proba-
tion officer decides whether the case should be disposed of in-
formally (“adjusted”) or whether it should be referred to the 
Family Court. If the latter, the officer makes an additional 
recommendation regarding whether the juvenile should be 
detained. “There do not appear to be any governing criteria 
which must be followed by the probation officer in choosing 
between proposing detention and parole . . . .” Ibid.

The actual decision whether to detain a juvenile under 
§320.5(3)(b) is made by a Family Court judge at what is 
called an “initial appearance”—a brief hearing resembling 
an arraignment.5 Id., at 702. The information on which 
the judge makes his determination is very limited. He has 
before him a “petition for delinquency” prepared by a state 
agency, charging the juvenile with an offense, accompanied 
with one or more affidavits attesting to the juvenile’s involve-
ment. Ordinarily the judge has in addition the written 
report and recommendation of the probation officer. How-
ever, the probation officer who prepared the report rarely at-
tends the hearing. Ibid. Nor is the complainant likely to 
appear. Consequently, “[o]ften there is no one present with 
personal knowledge of what happened.” Ibid.

In the typical case, the judge appoints counsel for the juve-
nile at the time his case is called. Thus, the lawyer has no 
opportunity to make an independent inquiry into the juve-
nile’s background or character, and has only a few minutes to

6 If the juvenile is detained upon arrest, this hearing must be held on the 
next court day or within 72 hours, whichever comes first. FCA § 307.3(4). 
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prepare arguments on the child’s behalf. Id., at 702, 708. 
The judge ordinarily does not interview the juvenile, id., at 
708, makes no inquiry into the truth of allegations in the peti-
tion, id., at 702, and does not determine whether there is 
probable cause to believe the juvenile committed the offense.6 
The typical hearing lasts between 5 and 15 minutes, and the 
judge renders his decision immediately afterward. Ibid.

Neither the statute nor any other body of rules guides the 
efforts of the judge to determine whether a given juvenile is 
likely to commit a crime before his trial. In making deten-
tion decisions, “each judge must rely on his own subjective 

6The majority admits that “the Family Court judge is not required to 
make a finding of probable cause at the initial appearance,” but contends 
that the juvenile has the option to challenge the sufficiency of the petition 
for delinquency on the ground that it fails to establish probable cause. 
Ante, at 276. None of the courts that have considered the constitutional-
ity of New York’s preventive-detention system has suggested that a juve-
nile has a statutory right to a probable-cause determination before he is 
detained. The provisions cited by the majority for its novel reading of the 
statute provide only shaky support for its contention. FCA § 315.1, which 
empowers the juvenile to move to dismiss a petition lacking allegations suf-
ficient to satisfy § 311.2, provides that “[a] motion to dismiss under this 
section must be made within the time provided for in section 332.2.” Sec-
tion 332.2, in turn, provides that pretrial motions shall be made within 30 
days after the initial appearance and before the factfinding hearing. If the 
juvenile has been detained, the judge is instructed to “hear and determine 
pre-trial motions on an expedited basis,” §332.2(4), but is not required 
to rule upon such motions peremptorily. In sum, the statutory scheme 
seems to contemplate that a motion to dismiss a petition for lack of proba-
ble cause, accompanied with “supporting affidavits, exhibits and memo-
randa of law,” § 332.2(2), would be filed sometime after the juvenile is 
detained under § 320.5(3)(b). And there is no reason to expect that the 
ruling on such a motion would be rendered before the juvenile would in any 
event be entitled to a probable-cause hearing under § 325.1(2). That coun-
sel for a juvenile ordinarily is not even appointed until a few minutes prior 
to the initial appearance, see supra, at 284 and this page, confirms this 
interpretation. The lesson of this foray into the tangled provisions of 
the New York Family Court Act is that the majority ought to adhere to 
our usual policy of relying whenever possible for interpretation of a state 
statute upon courts better acquainted with its terms and applications.
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judgment, based on the limited information available to him 
at court intake and whatever personal standards he himself 
has developed in exercising his discretionary authority under 
the statute.” Ibid. Family Court judges are not provided 
information regarding the behavior of juveniles over whose 
cases they have presided, so a judge has no way of refining 
the standards he employs in making detention decisions. 
Id., at 712.

After examining a study of a sample of 34 cases in which 
juveniles were detained under §320.5(3)(b)7 along with vari-
ous statistical studies of pretrial detention of juveniles in 
New York,8 the District Court made findings regarding the

7The majority refuses to consider the circumstances of these 34 cases, 
dismissing them as unrepresentative, ante, at 272, n. 21, and focuses in-
stead on the lurid facts associated with the cases of the three named appel-
lees. I cannot agree that the sample is entitled to so little weight. There 
was uncontested testimony at trial to the effect that the 34 cases were typi-
cal. App. 128 (testimony of Steven Hiltz, an attorney with 8V2 years 
of experience before the Family Court). At no point in this litigation 
have appellants offered an alternative selection of instances in which 
§320.5(3)(b) has been invoked. And most importantly, despite the fact 
that the District Court relied heavily on the sample when assessing the 
manner in which the statute is applied, see 513 F. Supp., at 695-700, appel-
lants did not dispute before the Court of Appeals the representativeness of 
the 34 cases, see Martin v. Strasburg, 689 F. 2d 365, 369, n. 19 (CA2 1982). 
When the defendants in a plaintiff class action challenge on appeal neither 
the certification of the class, see ante, at 261, n. 10, nor the plaintiffs’ depic-
tion of the character of the class, we ought to analyze the case as it comes 
to us and not try to construct a new version of the facts on the basis of an 
independent and selective review of the record.

8 As the Court of Appeals acknowledged, 689 F. 2d, at 369, n. 18, there 
are defects in all of the available statistical studies. Most importantly, 
none of the studies distinguishes persons detained under § 320.5(3)(a) from 
persons detained under §320.5(3)(b). However, these flaws did not dis-
able the courts below from making meaningful—albeit rough—general-
izations regarding the incidence of detention under the latter provision. 
Especially when conjoined with the sample of 34 cases submitted by appel-
lees, see n. 7, supra, the studies are sufficient to support the three findings 
enumerated in the text. Even the majority, though it chastises appellees 
for failing to assemble better data, ante, at 272, and n. 21, does not suggest 
that those findings are clearly erroneous.
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circumstances in which the provision habitually is invoked. 
Three of those findings are especially germane to appellees’ 
challenge to the statute. First, a substantial number of 
“first offenders” are detained pursuant to §320.5(3)(b). For 
example, at least 5 of the 34 juveniles in the sample had no 
prior contact with the Family Court before being detained 
and at least 16 had no prior adjudications of delinquency. 
Id., at 695-700.9 Second, many juveniles are released—for 
periods ranging from five days to several weeks—after their 
arrests and are then detained under §320.5(3)(b), despite the 
absence of any evidence of misconduct during the time be-
tween their arrests and “initial appearances.” Sixteen of the 
thirty-four cases in the sample fit this pattern. Id., at 705, 
713-714. Third, “the overwhelming majority” of the juve-
niles detained under §320.5(3)(b) are released either before 
or immediately after their trials, either unconditionally or on 
parole. Id., at 705. At least 23 of the juveniles in the sam-
ple fell into this category. Martin v. Strasburg, 689 F. 2d 
365, 369, n. 19 (CA2 1982); see 513 F. Supp., at 695-700.

Finally, the District Court made a few significant findings 
concerning the conditions associated with “secure detention” 
pursuant to § 320.5(3)(b).10 In a “secure facility,” “[t]he juve-
niles are subjected to strip-searches, wear institutional cloth-
ing and follow institutional regimen. At Spofford [Juvenile 
Detention Center], which is a secure facility, some juveniles 
who have had dispositional determinations and were awaiting 

’The figures in the text are taken from the District Court’s summary of 
the 34 cases in the sample. Review of the transcripts of the hearings in 
those cases reveals the actual number to be 9 and 23, respectively. See 
Petitioners’ Exhibits 6a, 11a, 12a, 14a, 15a, 16a, 19a, 24a, 35a.

10 The state director of detention services testified that, in 1978, approxi-
mately six times as many juveniles were admitted to “secure facilities” as 
to “non-secure facilities.” See 513 F. Supp., at 703, n. 8. These figures 
are not broken down as to persons detained under § 320.5(3)(a) and persons 
detained under § 320.5(3)(b). There seems no dispute, however, that most 
of the juveniles held under the latter provision are subjected to “secure 
detention.”
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placement (long term care) commingle with those in pretrial 
detention (short term care).” Id., at 695, n. 5.

It is against the backdrop of these findings that the conten-
tions of the parties must be examined.

II
A

As the majority concedes, ante, at 263, the fact that 
§320.5(3)(b) applies only to juveniles does not insulate the 
provision from review under the Due Process Clause. 
“[N]either the Fourteenth Amendment nor the Bill of Rights 
is for adults alone.” In re Gault, 387 U. S. 1, 13 (1967). 
Examination of the provision must of course be informed by a 
recognition that juveniles have different needs and capacities 
than adults, see McKeiver n . Pennsylvania, 403 U. S. 528, 
550 (1971), but the provision still “must measure up to the 
essentials of due process and fair treatment,” Kent v. United 
States, 383 U. S. 541, 562 (1966).

To comport with “fundamental fairness,” §320.5(3)(b) must 
satisfy two requirements. First, it must advance goals com-
mensurate with the burdens it imposes on constitutionally 
protected interests. Second, it must not punish the juve-
niles to whom it applies.

The majority only grudgingly and incompletely acknowl-
edges the applicability of the first of these tests, but its grip 
on the cases before us is undeniable. It is manifest that 
§320.5(3)(b) impinges upon fundamental rights. If the “lib-
erty” protected by the Due Process Clause means anything, 
it means freedom from physical restraint. Ingraham v. 
Wright, 430 U. S. 651, 673-674 (1977); Board of Regents 
n . Roth, 408 U. S. 564, 572 (1972).. Only a very important 
government interest can justify deprivation of liberty in this 
basic sense.11

11 This principle underlies prior decisions of the Court involving various 
constitutional provisions as they relate to pretrial detention. In Gerstein
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The majority seeks to evade the force of this principle by 
discounting the impact on a child of incarceration pursuant to 
§320.5(3)(b). The curtailment of liberty consequent upon 
detention of a juvenile, the majority contends, is mitigated 
by the fact that “juveniles, unlike adults, are always in some 
form of custody.” Ante, at 265. In any event, the majority 
argues, the conditions of confinement associated with “secure 
detention” under §320.5(3)(b) are not unduly burdensome. 
Ante, at 271. These contentions enable the majority to sug-
gest that § 320.5(3)(b) need only advance a “legitimate state 
objective” to satisfy the strictures of the Due Process Clause. 
Ante, at 256-257, 263-264, 274.12

The majority’s arguments do not survive scrutiny. Its 
characterization of preventive detention as merely a transfer 
of custody from a parent or guardian to the State is difficult 
to take seriously. Surely there is a qualitative difference 
between imprisonment and the condition of being subject to

v. Pugh, 420 U. S. 103, 113-114 (1975), we relied in part on the severity 
of “[t]he consequences of prolonged detention” in construing the Fourth 
Amendment to forbid pretrial incarceration of a suspect for an extended 
period of time without “a judicial determination of probable cause.” In 
Stack v. Boyle, 342 U. S. 1, 4-5 (1951), we stressed the importance of a 
person’s right to freedom until proved guilty in construing the Eighth 
Amendment to proscribe the setting of bail “at a figure higher than an 
amount reasonably calculated to” assure the presence of the accused at 
trial. Cf. Baker v. McCollan, 443 U. S. 137, 149-150, 153 (1979) 
(Ste ve ns , J., dissenting);

12 The phrase “legitimate governmental objective” appears at several 
points in the opinion of the Court in Bell v. Wolfish, 441 U. S. 520 (1979), 
e. g., id., at 538-539, and the majority may be relying implicitly on that 
decision for the standard it applies in these cases. If so, the reliance is 
misplaced. Wolfish was exclusively concerned with the constitutionality 
of conditions of pretrial incarceration under circumstances in which the 
legitimacy of the incarceration itself was undisputed; the Court avoided 
any discussion of the showing a State must make in order to justify pretrial 
detention in the first instance. See id., at 533-534, and n. 15. The stand-
ard employed by the Court in Wolfish thus has no bearing on the problem 
before us.
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the supervision and control of an adult who has one’s best 
interests at heart. And the majority’s depiction of the na-
ture of confinement under §320.5(3)(b) is insupportable on 
this record. As noted above, the District Court found that 
secure detention entails incarceration in a facility closely 
resembling a jail and that pretrial detainees are sometimes 
mixed with juveniles who have been found to be delinquent. 
Supra, at 287-288. Evidence adduced at trial reinforces 
these findings. For example, Judge Quinones, a Family 
Court Judge with eight years of experience, described the 
conditions of detention as follows:

“Then again, Juvenile Center, as much as we might 
try, is not the most pleasant place in the world. If you 
put them in detention, you are liable to be exposing 
these youngsters to all sorts of things. They are liable 
to be exposed to assault, they are liable to be exposed to 
sexual assaults. You are taking the risk of putting them 
together with a youngster that might be much worse 
than they, possibly might be, and it might have a bad 
effect in that respect.” App. 270.

Many other observers of the circumstances of juvenile deten-
tion in New York have come to similar conclusions.13

13 All of the 34 juveniles in the sample were detained in Spofford Juvenile 
Center, the detention facility for New York City. Numerous studies of 
that facility have attested to its unsavory characteristics. See, e. g., 
Citizens’ Committee for Children of New York, Inc., Juvenile Detention 
Problems in New York City 3-4 (1970); J. Stone, R. Ruskin, & D. Goff, An 
Inquiry into the Juvenile Centers Operated by the Office of Probation 
25-27, 52-54, 79-80 (1971). Conditions in Spofford have been successfully 
challenged on constitutional grounds (by a group of inmates of a different 
type), see Martarella v. Kelley, 359 F. Supp. 478 (SDNY 1973), but never-
theless remain grim, see Mayor’s Task Force on Spofford: First Report 
v, viii-ix, 20-21 (June 1978). Not surprisingly, a former New York City 
Deputy Mayor for Criminal Justice has averred that “Spofford is, in many 
ways, indistinguishable from a prison.” Petitioners’ Exhibit 30, 116 (affi-
davit of Herbert Sturz, June 29, 1978).
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In short, fairly viewed, pretrial detention of a juvenile pur-
suant to §320.5(3)(b) gives rise to injuries comparable to 
those associated with imprisonment of an adult. In both 
situations, the detainee suffers stigmatization and severe 
limitation of his freedom of movement. See In re Winship, 
397 U. S. 358, 367 (1970); In re Gault, 387 U. S., at 27. In-
deed, the impressionability of juveniles may make the experi-
ence of incarceration more injurious to them than to adults; 
all too quickly juveniles subjected to preventive detention 
come to see society at large as hostile and oppressive and 
to regard themselves as irremediably “delinquent.”14 Such 
serious injuries to presumptively innocent persons—encom-
passing the curtailment of their constitutional rights to lib-
erty—can be justified only by a weighty public interest that 
is substantially advanced by the statute.15

The applicability of the second of the two tests is admitted 
even by the majority. In Bell v. Wolfish, 441 U. S. 520, 535 

14 Cf. Aubry, The Nature, Scope and Significance of Pre-Trial Detention 
of Juveniles in California, 1 Black L. J. 160, 164 (1971).

15 This standard might be refined in one of two ways. First, it might be 
argued that, because §320.5(3)(b) impinges upon “[l]iberty from bodily 
restraint,” which has long been “recognized as the core of the liberty 
protected by the Due Process Clause,” Greenholtz v. Nebraska Penal In-
mates, 442 U. S. 1, 18 (1979) (Powe ll , J., concurring in part and dissent-
ing in part), the provision can pass constitutional muster only if it promotes 
a “compelling” government interest. See People ex rel. Waybum v. 
Schupf, 39 N. Y. 2d 682, 687, 350 N. E. 2d 906, 908 (1976) (requiring a 
showing of a “compelling State interest” to uphold §320.5(3)(b)); cf. Sha-
piro v. Thompson, 394 U. S. 618, 634 (1969). Alternatively, it might be 
argued that the comparatively brief period of incarceration permissible 
under the provision warrants a slight lowering of the constitutional bar. 
Applying the principle that the strength of the state interest needed to le-
gitimate a statute depends upon the degree to which the statute encroaches 
upon fundamental rights, see Williams v. Illinois, 399 U. S. 235, 259-260, 
262-263 (1970) (Harlan, J., concurring in result), it might be held that an 
important—but not quite “compelling”—objective is necessary to sustain 
§ 320.5(3)(b). In the present context, there is no need to choose between 
these doctrinal options, because §320.5(3)(b) would fail either test.
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(1979), the Court held that an adult may not be punished 
prior to determination that he is guilty of a crime.16 The 
majority concedes, as it must, that this principle applies 
to juveniles. Ante, at 264, 269. Thus, if the only purpose 
substantially advanced by §320.5(3)(b) is punishment, the 
provision must be struck down.

For related reasons, §320.5(3)(b) cannot satisfy either of 
the requirements discussed above that together define “fun-
damental fairness” in the context of pretrial detention.

B
Appellants and the majority contend that §320.5(3)(b) ad-

vances a pair of intertwined government objectives: “protect-
ing the community from crime,” ante, at 264, and “protecting 
a juvenile from the consequences of his criminal activity,” 
ante, at 266. More specifically, the majority argues that 
detaining a juvenile for a period of up to 17 days prior to his 
trial has two desirable effects: it protects society at large 
from the crimes he might have committed during that period 
if released; and it protects the juvenile himself “both from 
potential physical injury which may be suffered when a vic-
tim fights back or a policeman attempts to make an arrest 
and from the downward spiral of criminal activity into which 
peer pressure may lead the child.” Ante, at 264-266.

Appellees and some amici argue that public purposes of 
this sort can never justify incarceration of a person who has 
not been adjudicated guilty of a crime, at least in the absence 
of a determination that there exists probable cause to believe 
he committed a criminal offense.17 We need not reach that 

16 See also Ingraham v. Wright, 430 U. S. 651, 671-672, and n. 40, 
673-674 (1977); Gregory v. Chicago, 394 U. S. Ill, 112 (1969); Thompson 
v. Louisville, 362 U. S. 199, 206 (1960).

17 Cf. Sellers v. United States, 89 S. Ct. 36, 38, 21 L. Ed. 2d 64, 67 (1968) 
(Black, J., in chambers) (questioning whether a defendant’s dangerousness 
can ever justify denial of bail).
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categorial argument in these cases because, even if the 
purposes identified by the majority are conceded to be 
compelling, they are not sufficiently promoted by deten-
tion pursuant to §320.5(3)(b) to justify the concomitant 
impairment of the juveniles’ liberty interests.18 To state 
the case more precisely, two circumstances in combination 
render §320.5(3)(b) invalid in toto: in the large majority 
of cases in which the provision is invoked, its asserted 
objectives are either not advanced at all or are only minimally 
promoted; and, as the provision is written and administered 
by the state courts, the cases in which its asserted ends are 
significantly advanced cannot practicably be distinguished 
from the cases in which they are not.

1
Both of the courts below concluded that only occasionally 

and accidentally does pretrial detention of a juvenile under 
§320.5(3)(b) prevent the commission of a crime. Three 
subsidiary findings undergird that conclusion. First, Family 
Court judges are incapable of determining which of the juve-
niles who appear before them would commit offenses before 
their trials if left at large and which would not. In part, this 
incapacity derives from the limitations of current knowledge 
concerning the dynamics of human behavior. On the basis 
of evidence adduced at trial, supplemented by a thorough 
review of the secondary literature, see 513 F. Supp., at 
708-712, and nn. 31-32, the District Court found that “no 
diagnostic tools have as yet been devised which enable even 
the most highly trained criminologists to predict reliably 
which juveniles will engage in violent crime.” Id., at 
708. The evidence supportive of this finding is overwhelm-

18 An additional reason for not reaching appellees’ categorical objection to 
the purposes relied upon by the State is that the Court of Appeals did not 
pass upon the validity of those objectives. See 689 F. 2d, at 372. We are 
generally chary of deciding important constitutional questions not reached 
by a lower court.
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ing.19 An independent impediment to identification of the 
defendants who would misbehave if released is the paucity 
of data available at an initial appearance. The judge must 
make his decision whether to detain a juvenile on the basis of 
a set of allegations regarding the child’s alleged offense, a 
cursory review of his background and criminal record, and 
the recommendation of a probation officer who, in the typical 
case, has seen the child only once. Id., at 712. In view of 
this scarcity of relevant information, the District Court cred-
ited the testimony of appellees’ expert witness, who “stated 
that he would be surprised if recommendations based on in-
take interviews were better than chance and assessed the 
judge’s subjective prognosis about the probability of future 
crime as only 4% better than chance—virtually wholly unpre-
dictable.” Id., at 708.20

19 See, e. g., American Psychiatric Association, Clinical Aspects of the 
Violent Individual 27-28 (1974); Cocozza & Steadman, The Failure of Psy-
chiatric Predictions of Dangerousness: Clear and Convincing Evidence, 29 
Rutgers L. Rev. 1084, 1094-1101 (1976); Diamond, The Psychiatric Predic-
tion of Dangerousness, 123 U. Pa. L. Rev. 439 (1974); Ennis & Litwack, 
Psychiatry and the Presumption of Expertise: Flipping Coins In the Court-
room, 62 Calif. L. Rev. 693 (1974); Schlesinger, The Prediction of Danger-
ousness in Juveniles: A Replication, 24 Crime & Delinquency 40, 47 (1978); 
Steadman & Cocozza, Psychiatry, Dangerousness and the Repetitively 
Violent Offender, 69 J. Crim. L. & C. 226, 229-231 (1978); Wenk, Robi-
son, & Smith, Can Violence Be Predicted?, 18 Crime & Delinquency 393, 
401 (1972); Preventive Detention: An Empirical Analysis, 6 Harv. Civ. 
Rights—Civ. Lib. L. Rev. 289 (1971).

20 The majority brushes aside the District Court’s findings on this issue 
with the remark that “a prediction of future criminal conduct. . . forms an 
important element in many decisions, and we have specifically rejected the 
contention . . . ‘that it is impossible to predict future behavior and that the 
question is so vague as to be meaningless.’” Ante, at 278-279 (footnote 
and citation omitted). Whatever the merits of the decisions upon which 
the majority relies, but cf., e. g., Barefoot v. Estelle, 463 U. S. 880, 909 
(1983) (Mars hal l , J., dissenting), they do not control the problem before 
us. In each of the cases in which the Court has countenanced reliance 
upon a prediction of future conduct in a decisionmaking process impinging 
upon life or liberty, the affected person had already been convicted of a 
crime. See Greenholtz v. Nebraska Penal Inmates, 442 U. S. 1 (1979) 
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Second, §320.5(3)(b) is not limited to classes of juveniles 
whose past conduct suggests that they are substantially more 
likely than average juveniles to misbehave in the immediate 
future. The provision authorizes the detention of persons 
arrested for trivial offenses21 and persons without any prior 
contacts with juvenile court. Even a finding that there is 
probable cause to believe a juvenile committed the offense 
with which he was charged is not a prerequisite to his deten-
tion. See supra, at 285, and n. G.22

(grant of parole); Jurek v. Texas, 428 U. S. 262 (1976) (death sentence); 
Morrissey n . Brewer, 408 U. S. 471 (1972) (parole revocation). The con-
stitutional limitations upon the kinds of factors that may be relied on in 
making such decisions are significantly looser than those upon decisionmak-
ing processes that abridge the liberty of presumptively innocent persons. 
Cf. United States v. Tucker, 404 U. S. 443, 446 (1972) (“[A] trial judge in 
the federal judicial system generally has wide discretion in determining 
what sentence to impose. . . . [BJefore making that determination, a judge 
may appropriately conduct an inquiry broad in scope, largely unlimited 
either as to the kind of information he may consider, or the source from 
which it may come”).

21 For example, Tyrone Parson, aged 15, one of the members of the sam-
ple, was arrested for enticing others to play three-card monte. Petition-
ers’ Exhibit 18b. After being detained for five days under §320.5(3)(b), 
the petition against him was dismissed on the ground that “the offense al-
leged did not come within the provisions of the penal law.” 513 F. Supp., 
at 698-699.

In contrast to the breadth of the coverage of the Family Court Act, the 
District of Columbia adult preventive-detention statute that was upheld in 
United States v. Edwards, 430 A. 2d 1321 (D. C. 1981), cert, denied, 455 
U. S. 1022 (1982), authorizes detention only of persons charged with one of 
a prescribed set of “dangerous crime[s]” or “crime[s] of violence.” D. C. 
Code §§23-1322(a)(l), (2) (1981).

Prediction whether a given person will commit a crime in the future is 
especially difficult when he has committed only minor crimes in the past. 
Cf. BaldasarN. Illinois, 446 U. S. 222, 231 (1980) (Powe ll , J., dissenting) 
(“No court can predict with confidence whether a misdemeanor defendant 
is likely to become a recidivist”).

22 By contrast, under the District of Columbia statute, see n. 21, supra, 
the judge is obliged before ordering detention to find, inter alia, a “sub-
stantial probability” that the defendant committed the serious crime for 
which he was arrested. D. C. Code § 23-1322(b)(2)(C) (1981).
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Third, the courts below concluded that circumstances 
surrounding most of the cases in which §320.5(3)(b) has been 
invoked strongly suggest that the detainee would not have 
committed a crime during the period before his trial if he had 
been released. In a significant proportion of the cases, the 
juvenile had been released after his arrest and had not com-
mitted any reported crimes while at large, see supra, at 287; 
it is not apparent why a juvenile would be more likely to 
misbehave between his initial appearance and his trial than 
between his arrest and initial appearance. Even more tell-
ing is the fact that “the vast majority” of persons detained 
under §320.5(3)(b) are released either before or immediately 
after their trials. 698 F. 2d, at 369; see 513 F. Supp., at 
705. The inference is powerful that most detainees, when 
examined more carefully than at their initial appearances, 
are deemed insufficiently dangerous to warrant further 
incarceration.23

The rarity with which invocation of §320.5(3)(b) results in 
detention of a juvenile who otherwise would have committed 
a crime fatally undercuts the two public purposes assigned to 
the statute by the State and the majority. The argument 
that §320.5(3)(b) serves “the State’s ‘parens patriae interest 
in preserving and promoting the welfare of the child,”’ ante, 
at 265 (citation omitted), now appears particularly hollow. 
Most juveniles detained pursuant to the provision are not 

23 Both courts below made this inference. See 689 F. 2d, at 372; 513 F. 
Supp., at 705. Indeed, the New York Court of Appeals, in upholding the 
statute, did not disagree with this explanation of the incidence of its appli-
cation. People ex rel. Waybum v. Schupf, 39 N. Y. 2d, at 690, 350 N. E. 
2d, at 910.

Release (before or after trial) of some of the juveniles detained under 
§320.5(3)(b) may well be due to a different factor: the evidence against 
them may be insufficient to support a finding of guilt. It is conceivable 
that some of those persons are so crime-prone that they would have com-
mitted an offense if not detained. But even the majority does not suggest 
that persons who could not be convicted of any crimes may nevertheless be 
imprisoned for the protection of themselves and the public.
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benefited thereby, because they would not have committed 
crimes if left to their own devices (and thus would not have 
been exposed to the risk of physical injury or the perils of the 
cycle of recidivism, see ante, at 266). On the contrary, these 
juveniles suffer several serious harms: deprivation of liberty 
and stigmatization as “delinquent” or “dangerous,” as well as 
impairment of their ability to prepare their legal defenses.24 
The benefits even to those few juveniles who would have 
committed crimes if released are not unalloyed; the gains to 
them are partially offset by the aforementioned injuries. In 
view of this configuration of benefits and harms, it is not 
surprising that Judge Quinones repudiated the suggestion 
that detention under §320.5(3)(b) serves the interests of the 
detainees. App. 269-270.

The argument that §320.5(3)(b) protects the welfare of the 
community fares little better. Certainly the public reaps no 
benefit from incarceration of the majority of the detainees 
who would not have committed any crimes had they been 
released. Prevention of the minor offenses that would have 
been committed by a small proportion of the persons detained 
confers only a slight benefit on the community.25 Only in 
occasional cases does incarceration of a juvenile pending his 
trial serve to prevent a crime of violence and thereby signifi-
cantly promote the public interest. Such an infrequent and 
haphazard gain is insufficient to justify curtailment of the lib-

24 See testimony of Steven Hiltz, App. 130-134 (describing the detri-
mental effects of pretrial detention of a juvenile upon the preparation and 
presentation of his defense); cf. Barker v. Wingo, 407 U. S. 514, 533 (1972); 
Bitter v. United States, 389 U. S. 15, 16-17 (1967) (per curiam); Stack 
v. Boyle, 342 U. S., at 8; Miller, Preventive Detention—A Guide to the
Eradication of Individual Rights, 16 How. L. J. 1, 15 (1970).

26 Cf. Tribe, An Ounce of Detention: Preventive Justice in the World of 
John Mitchell, 56 Va. L. Rev. 371, 381 (1970) (“[Under a statute proposed 
by the Attorney General,] trivial property offenses may be deemed suffi-
ciently threatening to warrant preventive imprisonment. No tenable con-
cept of due process could condone a balance that gives so little weight to 
the accused’s interest in pretrial liberty”).
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erty interests of all the presumptively innocent juveniles who 
would have obeyed the law pending their trials had they been 
given the chance.26

2
The majority seeks to deflect appellees’ attack on the con-

stitutionality of §320.5(3)(b) by contending that they have 
framed their argument too broadly. It is possible, the ma-
jority acknowledges, that “in some circumstances detention 
of a juvenile [pursuant to §320.5(3)(b)] would not pass con-
stitutional muster. But the validity of those detentions must 
be determined on a case-by-case basis.” Ante, at 273; see 
ante, at 268-269, n. 18. The majority thus implies that, even 
if the Due Process Clause is violated by most detentions 
under §320.5(3)(b) because those detainees would not have 
committed crimes if released, the statute nevertheless is not 
invalid “on its face” because detention of those persons who 
would have committed a serious crime comports with the 
Constitution. Separation of the properly detained juveniles 
from the improperly detained juveniles must be achieved 
through “case-by-case” adjudication.

There are some obvious practical impediments to adoption 
of the majority’s proposal. Because a juvenile may not be 
incarcerated under §320.5(3)(b) for more than 17 days, it 

26 Some amici contend that a preventive-detention statute that, unlike 
§320.5(3)(b), covered only specific categories of juveniles and embodied 
stringent procedural safeguards would result in incarceration only of juve-
niles very likely to commit crimes of violence in the near future. E. g., 
Brief for American Bar Association as Amicus Curiae 9-14. It could be 
argued that, even though such a statute would unavoidably result in deten-
tion of some juveniles who would not have committed any offenses if 
released (because of the impossibility of reliably predicting the behavior of 
individual persons, see supra, at 293-294), the gains consequent upon the 
detention of the large proportion who would have committed crimes would 
be sufficient to justify the injuries to the other detainees. To decide the 
cases before us, we need not consider either the feasibility of such a scheme 
or its constitutionality.
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would be impracticable for a particular detainee to secure his 
freedom by challenging the constitutional basis of his deten-
tion; by the time the suit could be considered, it would have 
been rendered moot by the juvenile’s release or long-term de-
tention pursuant to a delinquency adjudication.27 Nor could 
an individual detainee avoid the problem of mootness by fil-
ing a suit for damages or for injunctive relief. This Court’s 
declaration that §320.5(3)(b) is not unconstitutional on its 
face would almost certainly preclude a finding that detention 
of a juvenile pursuant to the statute violated any clearly 
established constitutional rights; in the absence of such a 
finding all state officials would be immune from liability 
in damages, see Harlow v. Fitzgerald, 457 U. S. 800 (1982). 
And, under current doctrine pertaining to the standing of an 
individual victim of allegedly unconstitutional conduct to ob-
tain an injunction against repetition of that behavior, it is far 
from clear that an individual detainee would be able to obtain 

27 The District Court, whose knowledge of New York procedural law 
surely exceeds ours, concluded that “[t]he short span of pretrial detention 
makes effective review impossible.” 513 F. Supp., at 708, n. 29. The ma-
jority dismisses this finding, along with a comparable finding by the Court 
of Appeals, see 689 F. 2d, at 373, as “mistaken.” Ante, at 280. But nei-
ther of the circumstances relied upon by the majority supports its confident 
judgment on this point. That the New York courts suspended their usual 
rules of mootness in order to consider an attack on the constitutionality of 
the statute as a whole, see People ex rel. Waybum v. Schupf, 39 N. Y. 2d, 
at 686, 350 N. E. 2d, at 907-908, in no way suggests that they would be 
willing to do so if an individual detainee challenged the constitutionality 
of § 320.5(3)(b) as applied to him. The majority cites one case in which a 
detainee did obtain his release by securing a writ of habeas corpus. How-
ever, that case involved a juvenile who was not given a probable-cause 
hearing within six days of his detention—a patent violation of the state 
statute. See 513 F. Supp., at 708. That a writ of habeas corpus could be 
obtained on short notice to remedy a glaring statutory violation provides 
no support for the majority’s suggestion that individual detainees could 
effectively petition for release by challenging the constitutionality of their 
detentions.
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an equitable remedy. Compare INS v. Delgado, 466 U. S. 
210, 217, n. 4 (1984), with Los Angeles v. Lyons, 461 U. S. 
95, 105-106 (1983).

But even if these practical difficulties could be surmounted, 
the majority’s proposal would be inadequate. Precisely be-
cause of the unreliability of any determination whether a par-
ticular juvenile is likely to commit a crime between his arrest 
and trial, see supra, at 293-294, no individual detainee would 
be able to demonstrate that he would have abided by the law 
had he been released. In other words, no configuration of 
circumstances would enable a juvenile to establish that he 
fell into the category of persons unconstitutionally detained 
rather than the category constitutionally detained.28 Thus, 
to protect the rights of the majority of juveniles whose incar-
ceration advances no legitimate state interest, §320.5(3)(b) 
must be held unconstitutional “on its face.”

C
The findings reviewed in the preceding section lend cre-

dence to the conclusion reached by the courts below: 
§320.5(3)(b) “is utilized principally, not for preventive pur-
poses, but to impose punishment for unadjudicated criminal 
acts.” 689 F. 2d, at 372; see 513 F. Supp., at 715-717.

The majority contends that, of the many factors we have 
considered in trying to determine whether a particular sanc-
tion constitutes “punishment,” see Kennedy n . Mendoza- 
Martinez, 372 U. S. 144, 168-169 (1963), the most useful are 
“whether an alternative purpose to which [the sanction] may 

28 This problem is exacerbated by the fact that Family Court judges, 
when making findings justifying a detention pursuant to § 320.5(3)(b), do 
not specify whether there is a risk that the juvenile would commit a serious 
crime or whether there is a risk that he would commit a petty offense. A 
finding of the latter sort should not be sufficient under the Due Process 
Clause to justify a juvenile’s detention. See supra, at 297-298, and n. 25. 
But a particular detainee has no way of ascertaining the grounds for his 
incarceration.
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rationally be connected is assignable for it, and whether it 
appears excessive in relation to the alternative purpose as-
signed,” ibid, (footnotes omitted). See ante, at 269. As-
suming, arguendo, that this test is appropriate, but cf. Bell 
v. Wolfish, 441 U. S., at 564-565 (Mars hall , J., dissent-
ing), it requires affirmance in these cases. The alternative 
purpose assigned by the State to §320.5(3)(b) is the preven-
tion of crime by the detained juveniles. But, as has been 
shown, that objective is advanced at best sporadically by the 
provision. Moreover, §320.5(3)(b) frequently is invoked 
under circumstances in which it is extremely unlikely that 
the juvenile in question would commit a crime while awaiting 
trial. The most striking of these cases involve juveniles who 
have been at large without mishap for a substantial period of 
time prior to their initial appearances, see supra, at 287, and 
detainees who are adjudged delinquent and are nevertheless 
released into the community. In short, §320.5(3)(b) as 
administered by the New York courts surely “appears ex-
cessive in relation to” the putatively legitimate objectives 
assigned to it.

The inference that §320.5(3)(b) is punitive in nature is sup-
ported by additional materials in the record. For example, 
Judge Quinones and even appellants’ counsel acknowledged 
that one of the reasons juveniles detained pursuant to 
§320.5(3)(b) usually are released after the determination 
of their guilt is that the judge decides that their pretrial 
detention constitutes sufficient punishment. 689 F. 2d, 
at 370-371, and nn. 27-28. Another Family Court Judge 
admitted using “preventive detention” to punish one of the 
juveniles in the sample. 513 F. Supp., at 708.29

29 See transcript of the initial appearance of Ramon Ramos, #1356/80, 
Judge Heller presiding, Petitioners’ Exhibit 42, p. 11:

“This business now of being able to get guns, is now completely out of 
proportion. We are living in a jungle. We are living in a jungle, and it is 
time that these youths that are brought before the Court, know that they 
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In summary, application of the litmus test the Court re-
cently has used to identify punitive sanctions supports the 
finding of the lower courts that preventive detention under 
§320.5(3)(b) constitutes punishment. Because punishment 
of juveniles before adjudication of their guilt violates the Due 
Process Clause, see supra, at 291-292, the provision cannot 
stand.

Ill
If the record did not establish the impossibility, on the 

basis of the evidence available to a Family Court judge at a 
§320.5(3)(b) hearing, of reliably predicting whether a given 
juvenile would commit a crime before his trial, and if the pur-
poses relied upon by the State were promoted sufficiently to 
justify the deprivations of liberty effected by the provision, 
I would nevertheless still strike down §320.5(3)(b) because 
of the absence of procedural safeguards in the provision. 
As Judge Newman, concurring in the Court of Appeals ob-
served, “New York’s statute is unconstitutional because it 
permits liberty to be denied, prior to adjudication of guilt, in 
the exercise of unfettered discretion as to an issue of consid-
erable uncertainty—likelihood of future criminal behavior.” 
689 F. 2d, at 375.

Appellees point out that §320.5(3)(b) lacks two crucial pro-
cedural constraints. First, a New York Family Court judge 
is given no guidance regarding what kinds of evidence he 
should consider or what weight he should accord different 
sorts of material in deciding whether to detain a juvenile.30 
For example, there is no requirement in the statute that the 

are in a Court, and that if these allegations are true, that they are going to 
pay the penalty.

“As for the reasons I just state[d] on the record, ... I am remand[ing] 
the respondent to the Commissioner of Juvenile Justice, secure detention.”

30 The absence of any limitations on the sorts of reasons that may support 
a determination that a child is likely to commit a crime if released means 
that the statutory requirement that the judge state “reasons” on the 
record, see ante, at 276, does not meaningfully constrain the decision-
making process.
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judge take into account the juvenile’s background or current 
living situation. Nor is a judge obliged to attach significance 
to the nature of a juvenile’s criminal record or the severity of 
the crime for which he was arrested.31 Second, § 320.5(3)(b) 
does not specify how likely it must be that a juvenile will 
commit a crime before his trial to warrant his detention. 
The provision indicates only that there must be a “serious 
risk” that he will commit an offense and does not prescribe 
the standard of proof that should govern the judge’s deter-
mination of that issue.32

Not surprisingly, in view of the lack of directions provided 
by the statute, different judges have adopted different ways 
of estimating the chances whether a juvenile will misbehave 
in the near future. “Each judge follows his own individual 
approach to [the detention] determination.” 513 F. Supp., 
at 702; see App. 265 (testimony of Judge Quinones). This 
discretion exercised by Family Court judges in making 
detention decisions gives rise to two related constitutional 
problems. First, it creates an excessive risk that juveniles 
will be detained “erroneously”—i. e., under circumstances 
in which no public interest would be served by their incar-
ceration. Second, it fosters arbitrariness and inequality 
in a decisionmaking process that impinges upon fundamental 
rights.

A
One of the purposes of imposing procedural constraints on 

decisions affecting life, liberty, or property is to reduce the 

31 See 513 F. Supp., at 713:
“Whether the juvenile was a first offender with no prior conduct, whether 
the court was advised that the juvenile was an obedient son or was needed 
at home, whether probation intake recommended parole, the case histories 
in this record disclose that it was not unusual for the court to discount these 
considerations and order remand based on a 5 to 15 minute evaluation.”

32 Cf. Addington v. Texas, 441 U. S. 418, 431-433 (1979) (“clear and 
convincing” proof constitutionally required to justify civil commitment to 
mental hospital).
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incidence of error. See Fuentes v. Shevin, 407 U. S. 67, 
80-81 (1972). In Mathews v. Eldridge, 424 U. S. 319 (1976), 
the Court identified a complex of considerations that has 
proved helpful in determining what protections are constitu-
tionally required in particular contexts to achieve that end:

“[Identification of the specific dictates of due process 
generally requires consideration of three distinct factors: 
First, the private interest that will be affected by the of-
ficial action; second, the risk of an erroneous deprivation 
of such interest through the procedures used, and the 
probable value, if any, of additional or substitute proce-
dural safeguards; and finally, the Government’s interest, 
including the function involved and the fiscal and admin-
istrative burdens that the additional or substitute proce-
dural requirement would entail.” Id., at 335.

As Judge Newman recognized, 689 F. 2d, at 375-376, a 
review of these three factors in the context of New York’s 
preventive-detention scheme compels the conclusion that the 
Due Process Clause is violated by §320.5(3)(b) in its present 
form. First, the private interest affected by a decision to 
detain a juvenile is personal liberty. Unnecessary abridg-
ment of such a fundamental right, see supra, at 288, should 
be avoided if at all possible.

Second, there can be no dispute that there is a serious risk 
under the present statute that a juvenile will be detained er-
roneously—i. e., despite the fact that he would not commit a 
crime if released. The findings of fact reviewed in the pre-
ceding sections make it apparent that the vast majority of de-
tentions pursuant to §320.5(3)(b) advance no state interest; 
only rarely does the statute operate to prevent crime. See 
supra, at 297-298. This high incidence of demonstrated 
error should induce a reviewing court to exercise utmost care 
in ensuring that no procedures could be devised that would 
improve the accuracy of the decisionmaking process. Oppor-
tunities for improvement in the extant regime are apparent 
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even to a casual observer. Most obviously, some measure of 
guidance to Family Court judges regarding the evidence they 
should consider and the standard of proof they should use in 
making their determinations would surely contribute to the 
quality of their detention determinations.33

The majority purports to see no value in such additional 
safeguards, contending that activity of estimating the like-
lihood that a given juvenile will commit a crime in the near 
future involves subtle assessment of a host of variables, the 
precise weight of which cannot be determined in advance. 
Ante, at 279. A review of the hearings that resulted in the 
detention of the juveniles included in the sample of 34 cases 
reveals the majority’s depiction of the decisionmaking proc-
ess to be hopelessly idealized. For example, the operative 
portion of the initial appearance of Tyrone Parson, the three- 
card monte player,34 consisted of the following:

“COURT OFFICER: Will you identify yourself.

“TYRONE PARSON: Tyrone Parson, Age 15.
“THE COURT: Miss Brown, how many times has 
Tyrone been known to the Court?

“MISS BROWN: Seven times.

33 Judge Newman, concurring below, pointed to three other protections 
lacking in § 320.5(3)(b): “the statute places no limits on the crimes for which 
the person subject to detention has been arrested . . . , the judge ordering 
detention is not required to make any evaluation of the degree of likelihood 
that the person committed the crime of which he is accused[,]. . . [and] the 
statute places no limits on the type of crimes that the judge believes the 
detained juvenile might commit if released.” 689 F. 2d, at 377. In my 
view, the absence of these constraints is most relevant to the question 
whether the ends served by the statute can justify its broad reach, see 
Part II-B, supra. However, as Judge Newman observed, they could also 
be considered procedural flaws. Certainly, a narrowing of the categories 
of persons covered by § 320.5(3)(b), along the lines sketched by Judge New-
man, would reduce the incidence of error in the application of the provision.

34 See n. 21, supra.
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“THE COURT: Remand the respondent.” Petitioners’ 
Exhibit 18a.35

This kind of parody of reasoned decisionmaking would be less 
likely to occur if judges were given more specific and manda-
tory instructions regarding the information they should con-
sider and the manner in which they should assess it.

Third and finally, the imposition of such constraints on the 
deliberations of the Family Court judges would have no ad-
verse effect on the State’s interest in detaining dangerous 
juveniles and would give rise to insubstantial administrative 
burdens. For example, a simple directive to Family Court 
judges to state on the record the significance they give to 
the seriousness of the offense of which a juvenile is accused 
and to the nature of the juvenile’s background would con-
tribute materially to the quality of the decisionmaking 
process without significantly increasing the duration of initial 
appearances.

In summary, the three factors enumerated in Mathews in 
combination incline overwhelmingly in favor of imposition 
of more stringent constraints on detention determinations 
under §320.5(3)(b). Especially in view of the impracticabil-
ity of correcting erroneous decisions through judicial review, 
see supra, at 298-300, the absence of meaningful procedural 
safeguards in the provision renders it invalid. See Santosky 
v. Kramer, 455 U. S. 745, 757, and n. 9 (1982).

B
A principle underlying many of our prior decisions in vari-

ous doctrinal settings is that government officials may not 
be accorded unfettered discretion in making decisions that

36 Parson’s case is not unique. The hearings accorded Juan Santiago and 
Daniel Nelson, for example, though somewhat longer in duration, were 
nearly as cavalier and undiscriminating. See Petitioners’ Exhibits 13a, 
22a.
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impinge upon fundamental rights. Two concerns underlie 
this principle: excessive discretion fosters inequality in the 
distribution of entitlements and harms, inequality which is 
especially troublesome when those benefits and burdens are 
great; and discretion can mask the use by officials of illegiti-
mate criteria in allocating important goods and rights.

So, in striking down on vagueness grounds a vagrancy 
ordinance, we emphasized the “unfettered discretion it places 
in the hands of the . . . police.” Papachristou v. City of 
Jacksonville, 405 U. S. 156, 168 (1972). Such flexibility was 
deemed constitutionally offensive because it “permits and 
encourages an arbitrary and discriminatory enforcement of 
the law.” Id., at 170. Partly for similar reasons, we have 
consistently held violative of the First Amendment ordinances 
which make the ability to engage in constitutionally protected 
speech “contingent upon the uncontrolled will of an official— 
as by requiring a permit or license which may be granted or 
withheld in the discretion of such official.” Staub v. City of 
Baxley, 355 U. S. 313, 322 (1958); accord, Shuttlesworth v. 
City of Birmingham, 394 U. S. 147, 151, 153 (1969). Analo-
gous considerations inform our understanding of the dictates 
of the Due Process Clause. Concurring in the judgment in 
Zablocki v. Redhail, 434 U. S. 374 (1978), striking down a 
statute that conditioned the right to marry upon the satis-
faction of child-support obligations, Justi ce  Powell  aptly 
observed:

“Quite apart from any impact on the truly indigent, the 
statute appears to ‘confer upon [the judge] a license for 
arbitrary procedure,’ in the determination of whether an 
applicant’s children are ‘likely thereafter to become pub-
lic charges.’ A serious question of procedural due proc-
ess is raised by this feature of standardless discretion, 
particularly in light of the hazards of prediction in this 
area.” Id., at 402, n. 4 (quoting Kent v. United States, 
383 U. S., at 553).
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The concerns that powered these decisions are strongly im-
plicated by New York’s preventive-detention scheme. The 
effect of the lack of procedural safeguards constraining deten-
tion decisions under § 320.5(3)(b) is that the liberty of a juve-
nile arrested even for a petty crime is dependent upon the 
“caprice” of a Family Court judge. See 513 F. Supp., at 707. 
The absence of meaningful guidelines creates opportunities 
for judges to use illegitimate criteria when deciding whether 
juveniles should be incarcerated pending their trials—for 
example, to detain children for the express purpose of pun-
ishing them.36 Even the judges who strive conscientiously 
to apply the law have little choice but to assess juveniles’ 
dangerousness on the basis of whatever standards they deem 
appropriate.37 The resultant variation in detention decisions 
gives rise to a level of inequality in the deprivation of a 
fundamental right too great to be countenanced under the 
Constitution.

IV
The majority acknowledges—indeed, founds much of its ar-

gument upon—the principle that a State has both the power 
and the responsibility to protect the interests of the children 
within its jurisdiction. See Santosky v. Kramer, supra, at 
766. Yet the majority today upholds a statute whose net 
impact on the juveniles who come within its purview is over-
whelmingly detrimental. Most persons detained under the 
provision reap no benefit and suffer serious injuries thereby. 
The welfare of only a minority of the detainees is even argu-
ably enhanced. The inequity of this regime, combined with

36 See n. 29, supra.
” See 513 F. Supp., at 708:

“It is clear that the judge decides on pretrial detention for a variety of 
reasons—as a means of protecting the community, as the policy of the 
judge to remand, as an express punitive device, or because of the serious 
nature of the charge[,] among others” (citations omitted).
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the arbitrariness with which it is administered, is bound to 
disillusion its victims regarding the virtues of our system of 
criminal justice. I can see—and the majority has pointed 
to—no public purpose advanced by the statute sufficient to 
justify the harm it works.

I respectfully dissent.
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COLORADO v. NEW MEXICO et  al .

ON EXCEPTIONS TO REPORT OF SPECIAL MASTER

No. 80, Orig. Argued January 9, 1984—Decided June 4, 1984

In this original action, Colorado seeks an equitable apportionment of the 
waters of the Vermejo River, which originates in Colorado and flows into 
New Mexico. Historically, all of the river’s waters have been used ex-
clusively by farm and industrial users in New Mexico. After a trial at 
which both States presented extensive evidence, the Special Master rec-
ommended that Colorado be allowed to divert 4,000 acre-feet of water 
per year. His recommendation rested on the grounds that New Mexico 
could compensate for some or all of the proposed Colorado diversion 
through reasonable water conservation measures, and that the injury, if 
any, to New Mexico would be outweighed by the benefit to Colorado 
from the diversion. In considering New Mexico’s exceptions to the 
Master’s report, this Court held, inter alia, that the Master properly did 
not focus exclusively on the priority of uses along the river, and that 
other factors—such as waste, availability of reasonable conservation 
measures, and the balance of benefit and harm from diversion—could be 
considered in the apportionment calculus. 459 U. S. 176. The case was 
remanded to the Master for additional specific findings to assist the 
Court in assessing whether the river’s waters could reasonably be made 
available for diversion and in balancing the benefit and harm from diver-
sion. On the basis of the evidence previously received, the Master then 
developed additional factual findings and reaffirmed his original recom-
mendation. New Mexico again filed exceptions to the Master’s report.

Held:
1. In this action for equitable apportionment, Colorado’s proof is to be 

judged by a clear-and-convincing-evidence standard. Requiring Colo-
rado to present such evidence in support of its proposed diversion is nec-
essary to appropriately balance the unique interests involved in water 
rights disputes between sovereigns. The standard reflects this Court’s 
long-held view that a proposed diverter should bear most, though not all, 
of the risks of erroneous decision. In addition, the standard accommo-
dates society’s competing interests in increasing the stability of property 
rights and in putting resources to their most efficient uses. Pp. 315-317.

2. Colorado has not met its burden of proving that a diversion should 
be permitted. Pp. 317-323.

(a) Colorado has not demonstrated, by clear and convincing evi-
dence, that reasonable conservation measures could compensate for 
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some or all of the proposed diversion. For example, though Colorado 
alleged that New Mexico could improve its administration of water 
supplies, it did not point to specific measures New Mexico could take to 
conserve water. Society’s interest in minimizing erroneous decisions in 
equitable apportionment cases requires that hard facts, not suppositions 
or opinions, be the basis for interstate diversions. Moreover, there is 
no evidence that Colorado has undertaken reasonable steps to minimize 
the amount of the diversion that will be required. Pp. 317-321.

(b) Nor has Colorado sustained its burden of showing that any in-
jury to New Mexico would be outweighed by the benefits to Colorado 
from the proposed diversion. Colorado has not committed itself to any 
specific long-term use for which future benefits can be studied and pre-
dicted. By contrast, New Mexico has attempted to identify the harms 
that would result from the proposed diversion. Asking for absolute 
precision in forecasts about the benefits and harms of a diversion would 
be unrealistic, but a State proposing a diversion must conceive and im-
plement some type of long-range planning and analysis of the diversion 
it proposes, thereby reducing the uncertainties with which equitable 
apportionment judgments are made. Pp. 321-323.

/- (c) The mere fact that the Vermejo River originates in Colorado 
does not automatically entitle Colorado to a share of the river’s waters. 
Equitable apportionment of appropriated water rights turns on the bene-
fits, harms, and efficiencies of competing uses, and thus the source of the 
river’s waters is essentially irrelevant to the adjudication of these sover-
eigns’ competing claims. P. 323.

Exceptions sustained and case dismissed.

O’Conn or , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Bren na n , Whit e , Marsh al l , Bla ckm un , Powe ll , and 
Rehn qu ist , JJ., joined. Ste ve ns , J., filed a dissenting opinion, post, 
p. 324.

Richard A. Simms argued the cause for defendants. With 
him on the briefs were Paul G. Bardacke, Attorney General 
of New Mexico, pro se, and Peter T. White and Jay F. Stein, 
Special Assistant Attorneys General.

Robert F. Welborn, Special Assistant Attorney General of 
Colorado, argued the cause for plaintiff. With him on the 
brief were Duane Woodard, Attorney General, and William 
A. Paddock, First Assistant Attorney General.
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Justi ce  O’Connor  delivered the opinion of the Court.
In this original action, the State of Colorado seeks an 

equitable apportionment of the waters of the Vermejo River, 
an interstate river fully appropriated by users in the State of 
New Mexico. A Special Master, appointed by this Court, 
initially recommended that Colorado be permitted a diversion 
of 4,000 acre-feet per year. Last Term, we remanded for ad-
ditional factual findings on five specific issues. 459 U. S. 176 
(1982). The case is before us again on New Mexico’s excep-
tions to these additional findings. We now conclude that 
Colorado has not demonstrated by clear and convincing evi-
dence that a diversion should be permitted. Accordingly, 
we sustain New Mexico’s exceptions and dismiss the case.

I
The facts of this litigation were set forth in detail in our 

opinion last Term, see id., at 178-183, and we need recount 
them here only briefly. The Vermejo River is a small, non- 
navigable stream, originating in the snow belt of the Rocky 
Mountains. The river flows southeasterly into New Mexico 
for roughly 55 miles before feeding into the Canadian River. 
Though it begins in Colorado, the major portion of the 
Vermejo River is located in New Mexico. Its waters histori-
cally have been used exclusively by farm and industrial users 
in that State.

In 1975, however, a Colorado corporation, Colorado Fuel 
and Iron Steel Corp. (C. F. & I.), proposed to divert water 
from the Vermejo River for industrial and other uses in Colo-
rado. As a consequence, several of the major New Mexico 
users sought and obtained an injunction against the proposed 
diversion. The State of Colorado, in turn, filed a motion for 
leave to file an original complaint with this Court, seeking 
an equitable apportionment of the Vermejo River’s waters. 
We granted Colorado its leave to file, 439 U. S. 975 (1978), 
and the Court of Appeals for the Tenth Circuit stayed C. F. 
& I.’s appeal pending our resolution of the equitable appor-
tionment issue.



COLORADO v. NEW MEXICO 313

310 Opinion of the Court

We then appointed a Special Master, 441 U. S. 902 (1979), 
the Honorable Ewing T. Kerr, Senior Judge of the United 
States District Court for the District of Wyoming, who held 
a lengthy trial at which both States presented extensive 
evidence. On the basis of this evidence, the Master rec-
ommended that Colorado be allowed to divert 4,000 acre-feet 
of water per year. His recommendation rested on two 
grounds: first, that New Mexico could compensate for some 
or all of the Colorado diversion through reasonable water 
conservation measures; and second, that the injury, if any, to 
New Mexico would be outweighed by the benefit to Colorado 
from the diversion.

New Mexico took exceptions, both legal and factual, to the 
Master’s recommendation. As to the Master’s view of the 
law of equitable apportionment, New Mexico contended that 
the Master erred in not focusing exclusively on the priority of 
uses along the Vermejo River. 459 U. S., at 181-182. The 
Court rejected that contention:

“We recognize that the equities supporting the pro-
tection of existing economies will usually be compel-
ling. . . . Under some circumstances, however, the coun-
tervailing equities supporting a diversion for future use 
in one State may justify the detriment to existing users 
in another State. This may be the case, for example, 
where the State seeking a diversion demonstrates by 
clear and convincing evidence that the benefits of the 
diversion substantially outweigh the harm that might 
result. In the determination of whether the State 
proposing the diversion has carried this burden, an 
important consideration is whether the existing users 
could offset the diversion by reasonable conservation 
measures . . . .” Id., at 187-188 (footnote omitted).

In short, though the equities presumptively supported pro-
tection of the established senior uses, the Court concluded 
that other factors—such as waste, availability of reasonable 
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conservation measures, and the balance of benefit and harm 
from diversion—could be considered in the apportionment 
calculus. Ibid.

New Mexico also took issue with the factual predicates 
of the Master’s recommendation. Specifically, it contended 
that Colorado had failed to prove by clear and convincing 
evidence that New Mexico currently uses more than its 
equitable share of the Vermejo River’s waters. On this 
matter, we found the Master’s report unclear and determined 
that a remand would be appropriate.

To help this Court assess whether Vermejo River water 
could reasonably be made available for diversion, the Master 
was instructed to make specific findings concerning:

“(1) the existing uses of water from the Vermejo 
River, and the extent to which present levels of use re-
flect current or historical water shortages or the failure 
of existing users to develop their uses diligently;

“(2) the available supply of water from the Vermejo 
River, accounting for factors such as variations in stream 
flow, the needs of current users for a continuous supply, 
the possibilities of equalizing and enhancing the water 
supply through water storage and conservation, and the 
availability of substitute sources of water to relieve the 
demand for water from the Vermejo River; [and]

“(3) the extent to which reasonable conservation 
measures in both States might eliminate waste and in-
efficiency in the use of water from the Vermejo River[.]” 
Id., at 189-190.

Then, to assist this Court in balancing the benefit and harm 
from diversion, the Master was asked to make findings 
concerning:

“(4) the precise nature of the proposed interim and ul-
timate use in Colorado of water from the Vermejo River, 
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and the benefits that would result from a diversion to 
Colorado; [and]

“(5) the injury, if any, that New Mexico would likely 
suffer as a result of any such diversion, taking into ac-
count the extent to which reasonable conservation meas-
ures could offset the diversion.” Id., at 190 (footnote 
omitted).

Finally, the Court authorized the Master to consider any 
other relevant factors, to gather any additional evidence nec-
essary to making the requested findings, and to offer an-
other—although not necessarily different—recommendation. 
Id., at 190, and ri. 14.

On remand, New Mexico filed a motion to submit new 
evidence. Colorado opposed the motion and attested that, 
unless the record were reopened, it did not intend to offer 
any additional evidence in support of its case. The Special 
Master denied New Mexico’s motion. Then, on the basis 
of the evidence previously received, he developed additional 
factual findings and reaffirmed his original recommendation.

II
Last Term, because our initial inquiry turned on the fac-

tors relevant to determining a just apportionment, the Court 
explained in detail the law of equitable apportionment. This 
Term, because our inquiry turns on the evidentiary material 
Colorado has offered in support of its complaint, we find it 
necessary to explain the standard by which we judge proof in 
actions for equitable apportionment.

The function of any standard of proof is to “instruct the 
factfinder concerning the degree of confidence our society 
thinks he should have in the correctness of factual conclusions 
for a particular type of adjudication.” In re Winship, 397 
U. S. 358, 370 (1970) (Harlan, J., concurring). By informing 
the factfinder in this manner, the standard of proof allocates 
the risk of erroneous judgment between the litigants and in-
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dicates the relative importance society attaches to the ulti-
mate decision. See Addington v. Texas, 441 U. S. 418, 
423-425 (1979).

Last Term, the Court made clear that Colorado’s proof 
would be judged by a clear-and-convincing-evidence stand-
ard. Colorado v. New Mexico, 459 U. S., at 187-188, and 
n. 13. In contrast to the ordinary civil case, which typically 
is judged by a “preponderance of the evidence” standard, we 
thought a diversion of interstate water should be allowed 
only if Colorado could place in the ultimate factfinder an abid-
ing conviction that the truth of its factual contentions are 
“highly probable.” See C. McCormick, Law of Evidence 
§320, p. 679 (1954). This would be true, of course, only if 
the material it offered instantly tilted the evidentiary scales 
in the affirmative when weighed against the evidence New 
Mexico offered in opposition. See generally McBaine, Bur-
den of Proof: Degrees of Belief, 32 Calif. L. Rev. 242, 
251-254 (1944).

Requiring Colorado to present clear and convincing evi-
dence in support of its proposed diversion is necessary to 
appropriately balance the unique interests involved in water 
rights disputes between sovereigns. The standard reflects 
this Court’s long-held view that a proposed diverter should 
bear most, though not all, of the risks of erroneous decision: 
“The harm that may result from disrupting established uses 
is typically certain and immediate, whereas the potential 
benefits from a proposed diversion may be speculative and 
remote.” Colorado v. New Mexico, 459 U. S., at 187; see 
also id., at 182, n. 9. In addition, the clear-and-convincing- 
evidence standard accommodates society’s competing inter-
ests in increasing the stability of property rights and in 
putting resources to their most efficient uses: “[T]he rule of 
priority [will] not be strictly applied where it ‘would work 
more hardship’ on the junior user ‘than it would bestow bene-
fits’ on the senior user . . . [,though] the equities supporting 
the protection of existing economies will usually be compel-
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ling.” Id., at 186-187 (quoting Nebraska v. Wyoming, 325 
U. S. 589, 619 (1945)). In short, Colorado’s diversion should 
and will be allowed only if actual inefficiencies in present uses 
or future benefits from other uses are highly probable.

HI
With these principles in mind, we turn to review the evi-

dence the parties have submitted concerning the proposed di-
version. As our opinion noted last Term, New Mexico has 
met its initial burden of showing “real or substantial injury” 
because “any diversion by Colorado, unless offset by New 
Mexico at its own expense, [would] necessarily reduce the 
amount of water available to New Mexico users.” 459 U. S., 
at 188, n. 13. Accordingly, the burden shifted on remand to 
Colorado to show, by clear and convincing evidence, that rea-
sonable conservation measures could compensate for some or 
all of the proposed diversion and that the injury, if any, to 
New Mexico would be outweighed by the benefits to Colo-
rado from the diversion. Though the Master’s findings on 
these issues deserve respect and a tacit presumption of cor-
rectness, the ultimate responsibility for deciding what are 
correct findings of fact remains with us. See Mississippi 
v. Arkansas, 415 U. S. 289, 291-292, 294 (1974); C. Wright, 
A. Miller, & E. Cooper, Federal Practice and Procedure § 4054, 
pp. 196-197 (1978). Upon our independent review of the 
record, we find that Colorado has failed to meet its burden.

A
To establish whether Colorado’s proposed diversion could 

be offset by eliminating New Mexico’s nonuse or inefficiency, 
we asked the Master to make specific findings concerning 
existing uses, supplies of water, and reasonable conservation 
measures available to the two States. After assessing the 
evidence both States offered about existing uses and avail-
able supplies, the Master concluded that “current levels of 
use primarily reflect failure on the part of existing users to 
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fully develop and put to work available water.” Additional 
Factual Findings 28. Moreover, with respect to reasonable 
conservation measures available, the Master indicated his be-
lief that more careful water administration in New Mexico 
would alleviate shortages from unregulated stockponds, fish-
ponds, and water detention structures, prevent waste from 
blockage and clogging in canals, and ensure that users fully 
devote themselves to development of available resources. 
He further concluded that “the heart of New Mexico’s water 
problem is the Vermejo Conservancy District,” id., at 20, 
which he considered a failed “reclamation project [that had] 
never lived up to its expectations or even proved to be a 
successful project, . . . and [that] quite possibly should never 
have been built.” Id., at 8. Though the District was quite 
arguably in the “middle range in reclamation project efficien-
cies,” id., at 20, the Master was of the opinion “that [the 
District’s] inefficient water use should not be charged to 
Colorado.” Ibid. Furthermore, though Colorado had not 
submitted evidence or testimony of any conservation meas-
ures that C. F. & I. would take, the Master concluded that 
“it is not for the Master or for New Mexico to say that rea-
sonable attempts to conserve water will not be implemented 
by Colorado.” Id., at 21.

We share the Master’s concern that New Mexico may be 
overstating the amount of harm its users would suffer from a 
diversion. Water use by appropriators along the Vermejo 
River has remained relatively stable for the past 30 years, 
and this historic use falls substantially below the decreed 
rights of those users. Unreliable supplies satisfactorily ex-
plain some of this difference, but New Mexico’s attempt to 
excuse three decades of nonuse in this way is, at the very 
least, suspect. Nevertheless, whatever the merit of New 
Mexico’s explanation, we cannot agree that Colorado has met 
its burden of identifying, by clear and convincing evidence, 
conservation efforts that would preserve any of the Vermejo 
River water supply.
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For example, though Colorado alleged that New Mexico 
could improve its administration of stockponds, fishponds, 
and water detention structures, it did not actually point to 
specific measures New Mexico could take to conserve water. 
Thus, ultimately all the Master could conclude was that some 
unspecified “[r]eduction and/or regulation . . . could not help 
but be an effort, however small, to conserve the water sup-
ply. ...” Id., at 18. Similarly, though Colorado asserted 
that more rigorous water administration could eliminate 
blocked diversion works and ensure more careful develop-
ment of water supplies, it did not show how this would actu-
ally preserve existing supplies. Even if Colorado’s general-
izations were true, they would prove only that some junior 
users are diverting water that senior appropriators ulti-
mately could call; they would not prove that water is being 
wasted or used inefficiently by those actually diverting it. 
In short, the administrative improvements Colorado sug-
gests are either too general to be meaningful or involve re-
distribution, as opposed to preservation, of water supplies.

Colorado’s attack on current water use in the Vermejo 
Conservancy District is inadequate for much the same rea-
son. Our cases require only conservation measures that are 
“financially and physically feasible” and “within practicable 
limits.” See, e. g., Colorado v. New Mexico, 459 U. S., at 
192; Wyoming v. Colorado, 259 U. S. 419, 484 (1922). New 
Mexico submitted substantial evidence that the District is in 
the middle of reclamation project efficiencies and that the 
District has taken considerable independent steps—includ-
ing, the construction, at its own expense and on its own ini-
tiative, of a closed stockwater delivery system—to improve 
the efficiency of its future water use. Additional Factual 
Findings 20. The Master did not find to the contrary; in-
deed, he commended New Mexico for the substantial efforts 
it had taken. See ibid. Nevertheless, he accepted Colora-
do’s general assertion that the District was not as efficient as 
other reclamation projects and concluded that New Mexico’s 
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inefficient use should not be charged to Colorado. But Colo-
rado has not identified any “financially and physically feasi-
ble” means by which the District can further eliminate or 
reduce inefficiency and, contrary to the Master’s suggestion, 
we believe that the burden is on Colorado to do so. A State 
can carry its burden of proof in an equitable apportionment 
action only with specific evidence about how existing uses 
might be improved, or with clear evidence that a project is 
far less efficient than most other projects. Mere assertions 
about the relative efficiencies of competing projects will not 
do.

Finally, there is no evidence in the record that “Colorado 
has undertaken reasonable steps to minimize the amount of 
the diversion that will be required.” Colorado v. New Mex-
ico, supra, at 186. Nine years have passed since C. F. & I. 
first proposed diverting water from the Vermejo River. Yet 
Colorado has presented no evidence concerning C. F. & I.’s 
inability to relieve its needs through substitute sources. 
Furthermore, there is no evidence that C. F. & I. has settled 
on a definite or even tentative construction design or plan, 
or that it has prepared an economic analysis of its proposed 
diversion. Indeed, C. F. & I. has not even conducted an 
operational study of the reservoir that Colorado contends will 
be built in conjunction with the proposed diversion. It may 
be impracticable to ask the State proposing a diversion to 
provide unerring proof of future uses and concomitant con-
servation measures that would be taken. But it would be 
irresponsible of us to apportion water to uses that have 
not been, at a minimum, carefully studied and objectively 
evaluated, not to mention decided upon. Financially and 
physically feasible conservation efforts include careful study 
of future, as well as prudent implementation of current, 
water uses. Colorado has been unwilling to take any con-
crete steps in this direction.

Society’s interest in minimizing erroneous decisions in 
equitable apportionment cases requires that hard facts, not 
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suppositions or opinions, be the basis for interstate diver-
sions. In contrast to Justi ce  Stevens , we do not believe 
Colorado has produced sufficient facts to show, by clear and 
convincing evidence, that reasonable conservation efforts will 
mitigate sufficiently the injury that New Mexico successfully 
established last Term that it would suffer were a diversion 
allowed. No State can use its lax administration to establish 
its claim to water. But once a State successfully proves that 
a diversion will cause it injury, the burden shifts to the di-
verter to show that reasonable conservation measures exist. 
Colorado has not carried this burden.

B
We also asked the Master to help us balance the benefits 

and harms that might result from the proposed diversion. 
The Master found that Colorado’s proposed interim use is 
agricultural in nature and that more permanent applications 
might include use in coal mines, timbering, power genera-
tion, domestic needs, and other industrial operations. The 
Master admitted that “[t]his area of fact finding [was] one of 
the most difficult [both] because of the necessarily specula-
tive nature of [the] benefits ...” and because of Colorado’s 
“natural reluctance to spend large amounts of time and 
money developing plans, operations, and cost schemes . . . .” 
Additional Factual Findings 23. Nevertheless, because the 
diverted water would, at a minimum, alleviate existing water 
shortages in Colorado, the Master concluded that the evi-
dence showed considerable benefits would accrue from the 
diversion. Furthermore, the Master concluded that the 
injury, if any, to New Mexico would be insubstantial, if only 
because reasonable conservation measures could, in his opin-
ion, offset the entire impact of the diversion. Id., at 24-28.

Again, we find ourselves without adequate evidence to ap-
prove Colorado’s proposed diversion. Colorado has not com-
mitted itself to any long-term use for which future benefits 
can be studied and predicted. Nor has Colorado specified 
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how long the interim agricultural use might or might not last. 
All Colorado has established is that a steel corporation wants 
to take water for some unidentified use in the future.

By contrast, New Mexico has attempted to identify the 
harms that would result from the proposed diversion. New 
Mexico commissioned some independent economists to study 
the economic effects, direct and indirect, that the diversion 
would have on persons in New Mexico. The study these 
economists produced was submitted at the original hearing, 
conducted prior to the remand, as evidence of the injury that 
would result from the reduction in water supplies. No 
doubt, this economic analysis involves prediction and fore-
cast. But the analysis is surely no more speculative than the 
generalizations Colorado has offered as “evidence.” New 
Mexico, at the very least, has taken concrete steps toward 
addressing the query this Court posed last Term. Colorado 
has made no similar effort.

Colorado objects that speculation about the benefits of fu-
ture uses is inevitable and that water will not be put to its 
best use if the expenditures necessary to development and 
operation must be made without assurance of future supplies. 
We agree, of course, that asking for absolute precision in 
forecasts about the benefits and harms of a diversion would 
be unrealistic. But we have not asked for such precision. 
We have only required that a State proposing a diversion 
conceive and implement some type of long-range planning 
and analysis of the diversion it proposes. Long-range plan-
ning and analysis will, we believe, reduce the uncertainties 
with which equitable apportionment judgments are made. 
If New Mexico can develop evidence to prove that its existing 
economy is efficiently using water, we see no reason why 
Colorado cannot take similar steps to prove that its future 
economy could do better.

In the nine years that have passed since C. F. & I. first 
requested a diversion, neither it nor Colorado has decided 
upon a permanent use for the diverted water. It therefore is 



COLORADO v. NEW MEXICO 323

310 Opinion of the Court

no surprise that Colorado cannot conduct studies or make 
predictions about the benefits and harms of its proposed di-
version. Under the clear-and-convincing-evidence standard, 
it is Colorado, and not New Mexico, that must bear the risk 
of error from the inadequacy of the information available.

C
As a final consideration, the Master pointed out that ap-

proximately three-fourths of the water in the Vermejo River 
system is produced in Colorado. He concluded, therefore, 
that “the equities are with Colorado, which requests only a 
portion of the water which it produces.” Additional Factual 
Findings 29. Last Term, the Court rejected the notion that 
the mere fact that the Vermejo River originates in Colorado 
automatically entitles Colorado to a share of the river’s 
waters. Colorado v. New Mexico, 459 U. S., at 181, n. 8. 
Both Colorado and New Mexico recognize the doctrine of 
prior appropriation, id., at 179, and appropriative, as op-
posed to riparian, rights depend on actual use, not land own-
ership. See id., at 179, n. 4. It follows, therefore, that the 
equitable apportionment of appropriated rights should turn 
on the benefits, harms, and efficiencies of competing uses, 
and that the source of the Vermejo River’s waters should be 
essentially irrelevant to the adjudication of these sovereigns’ 
competing claims. Id., at 181, n. 8. To the extent the 
Master continued to think the contrary, he was in error.

IV
We continue to believe that the flexible doctrine of equita-

ble apportionment extends to a State’s claim to divert pre-
viously appropriated water for future uses. But the State 
seeking such a diversion bears the burden of proving, by 
clear and convincing evidence, the existence of certain rele-
vant factors. The complainant must show, for example, the 
extent to which reasonable conservation measures can ade-
quately compensate for the reduction in supply due to the 
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diversion, and the extent to which the benefits from the di-
version will outweigh the harms to existing users. This 
evidentiary burden cannot be met with generalizations about 
unidentified conservation measures and unstudied specula-
tion about future uses. The Special Master struggled, as 
best he could, to balance the evidentiary requirement against 
the inherent limitations of proving a beneficial future use. 
However, we do not find enough evidence to sustain his find-
ings. Until Colorado can generate sufficient evidence to 
show that circumstances have changed and that a diversion 
is appropriate, the equities compel the continued protection 
of the existing users of the Vermejo River’s waters.

Accordingly, we sustain the State of New Mexico’s excep-
tions to the Special Master’s Report and Additional Factual 
Findings, and dismiss the case.

It is so ordered.

Just ice  Steve ns , dissenting.
The Special Master has recommended the entry of a decree 

that would establish a diversion point in the Rocky Moun-
tains and allow Colorado to divert no more than 4,000 acre- 
feet of water from the Vermejo River at that point; the 
diverted flow would make an intermountain transfer to 
supplement the presently inadequate flow of the Purgatoire 
River in Colorado. Accretions to the Vermejo below the 
diversion point, as well as the remainder of the original 
flow, would be available for the four principal users of the 
Vermejo River. Those four users are all in New Mexico 
and, of course, are upstream from the point where the Ver-
mejo flows into the Canadian River.

A gauge that is located between the second and third of 
those four users has measured the flow of the Vermejo since 
1916. The average annual flow of the river at that point 
since 1921 is 12,800 acre-feet; if the highest flow years are 
eliminated, the average is 10,900 acre-feet; if just the 1970’s, 
which included especially dry years, are considered, the aver-
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age is 8,262 acre-feet. No matter which figure is used, the 
Master’s findings make it perfectly clear that the supply will 
remain adequate to satisfy the needs of the first three of the 
four principal appropriators on the river. Colorado v. New 
Mexico, 459 U. S. 176, 180 (1982) (hereinafter Colorado I). 
The critical dispute concerns the impact of the proposed 
diversion on the fourth—the Vermejo Conservancy District.

As the Court noted last Term, the Special Master’s recom-
mendation rested on “two alternative grounds: first, that 
New Mexico could compensate for some or all the Colorado 
diversion through reasonable water conservation measures; 
and second, that the injury, if any, to New Mexico would be 
outweighed by the benefit to Colorado from the diversion.” 
Id., at 181. Neither last Term, nor today, has the Court 
questioned the legal sufficiency of either of those grounds. 
Last Term, however, we requested the Master to provide us 
with additional factual findings; today the Court decides 
that the evidence does not support either of the Master’s 
conclusions.

I respectfully disagree with the Court’s treatment of two 
questions of law as well as with its evaluation of the facts.

I
The Court carefully explains why it has concluded that 

Colorado’s proof should be judged by a clear-and-convincing- 
evidence standard. Inasmuch as this is the standard that 
the Special Master applied, that explanation is somewhat 
academic. The more troublesome question is what standard 
the Court should apply when it reviews 28 pages of detailed 
findings of fact by the judge whom we entrusted to conduct 
the lengthy trial in this case.

In the exercise of our original jurisdiction it may well be 
appropriate for us to make a de novo review of the record. 
The Master’s report is, after all, merely a recommendation 
and there is no rule of law that requires us to accord it any 
special deference. I do not think that it would be appropri-
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ate in our original jurisdiction cases to accord the same de-
gree of deference that Federal Rule of Civil Procedure 52(a) 
directs appellate judges to accord to the findings of fact made 
by district judges in ordinary litigation. Nevertheless, in 
my view, the cause of justice is more likely to be well served 
by according considerable deference to the Master’s factual 
determinations. The record in cases such as this is typically 
lengthy, technical, and complex. The testimony and ac-
companying exhibits are much more difficult to assimilate 
and fully comprehend from the cold record than in the living 
trial, and of course we do not have the opportunity to make 
assessments of the demeanor of the witnesses.

The majority repeatedly states that it cannot “find enough 
evidence” to sustain the Master’s findings. E. g., ante, 
at 324. Based upon my examination of the trial testimony 
and exhibits presented to the Special Master, the majority’s 
search for the evidence must have been cursory indeed. On 
its face, the majority opinion does not review the evidence in 
the case; instead it reviews the Special Master’s findings, and 
in the process of doing so makes general observations regard-
ing the evidence.1

If the Court gave the Special Master’s report the respect 
that I regard as its due—rather than merely paying lip- 
service to a “tacit presumption of correctness” ante, at 
317—I believe it would reach the conclusion that his recom-
mendation is fully supported by his detailed findings and that 
those findings are fully supported by the evidence.

:The majority does make a vague reference to certain economic studies 
commissioned by New Mexico. Ante, at 322. It is unclear, however, 
whether the majority actually relies on the substance of this evidence at 
all. Instead, we are told that New Mexico has “attempted to identify 
harms that would result” and has taken “concrete steps toward addressing 
the query this Court posed last Term.” Ibid. It seems to matter little 
whether New Mexico has failed in this regard, because its analysis is “no 
more speculative” than Colorado’s evidence. Ibid. The majority never-
theless gives New Mexico an “A for effort,” as it were, whereas Colorado is 
seemingly penalized because it “has made no similar effort,” ibid.
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II
As The  Chief  Justi ce  emphasized in his concurring opin-

ion when the case was here last Term, “these two States 
come to the Court on equal footing.” 459 U. S., at 191. 
Colorado is not entitled to any priority simply because the 
river originates in Colorado, and New Mexico is not entitled 
to an undiminished flow simply because of its first use. Ibid. 
We must balance the equities of the competing claims as they 
existed at the time this controversy began. Neither party 
should be permitted to improve its legal position by making 
changes in its use of the river’s waters after our jurisdiction 
was invoked.

Once these principles are recognized, the “remaining ques-
tions are largely matters of fact. The evidence is volumi-
nous, some of it highly technical and some quite conflicting. 
It has all been considered. The reasonable limits of an opin-
ion do not admit of its extended discussion. We must be 
content to give our conclusions on the main questions and 
make such references to and comment on what is evidential 
as will point to the grounds on which the conclusions on those 
questions rest. As to minor questions we can only state 
the ultimate facts as we find them from the evidence.” 
Wyoming v. Colorado, 259 U. S. 419, 471 (1922).

The first of the two alternative grounds supporting the 
Master’s recommendation is that “New Mexico could compen-
sate for some or all the Colorado diversion through reason-
able water conservation measures,” Colorado I, 459 U. S., 
at 181.

From the outset of the litigation, Colorado has claimed that 
New Mexico’s use of the Vermejo’s waters has been wasteful 
and inefficient. Colorado argues that one “fact” it has 
stressed throughout the litigation is that “a closed stock 
and domestic water system could eliminate the waste of over 
2,000 acre-feet annually.” Brief for Colorado 41, n. 20, 
43-45. This fact—which is essentially undisputed—should 
be “hard” enough even for the majority, and provides irre-

*
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futable support for the conclusion that there was a significant 
amount of waste in the District when the lawsuit began.2

The Court sidesteps this point, accepting New Mexico’s 
argument that the benefits of this system should inure solely 
to the benefit of New Mexico. But New Mexico simply con-
tinues to cling to the position that it should not be required 
to employ conservation measures to facilitate Colorado’s 
proposed uses, notwithstanding the fact that we explicitly 
rejected this position last Term, 459 U. S., at 185-186, and 
in doing so quoted the following language from our seminal 
decision in this area:

“The question here is not what one State should do for 
the other, but how each should exercise her relative 
rights in the waters of this interstate stream. . . . Both 
subscribe to the doctrine of appropriation, and by that 
doctrine rights to water are measured by what is reason-
ably required and applied. Both States recognize that 
conservation within practicable limits is essential in 
order that needless waste may be prevented and the 
largest feasible use may be secured. This comports 
with the all-pervading spirit of the doctrine of appropria-
tion and takes appropriate heed of the natural necessities 
out of which it arose. We think that doctrine lays on 
each of these States a duty to exercise her right reason-

2 Colorado further argues that the diversion it seeks would be totally 
offset by this savings. The argument is based on the fact that the saving 
of 2,000 acre-feet is realized at the reservoirs in the District, and that 
there is a significant loss of water during its transit from the river to 
the reservoirs, and also resulting from evaporation from the reservoirs. 
Thus, according to Colorado, an increase of 2,000 acre-feet of water in the 
reservoirs would offset a much larger diversion from the river itself. One 
need not fully accept this argument to recognize that the recommended 
4,000 acre-feet diversion upstream would produce a significantly lower net 
loss at the reservoirs, or—more significantly—that when the complaint 
was filed, at least 2,000 acre-feet of water were being wasted by just one of 
the four principal users in New Mexico.
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ably and in a manner calculated to conserve the common 
supply.” Wyoming v. Colorado, 259 U. S., at 484.

New Mexico argues that the “important factor to consider 
in regard to the closed domestic and stockwater system is the 
timing.” Reply Brief for New Mexico 23. It appears that 
before this controversy arose, water users in the area “began 
discussing the possibility of building a stockwater distri-
bution system that could save the water necessarily lost” 
by using the open canals, and a cooperative of water users 
was formed to investigate “possible solutions.” Ibid, (citing 
N. M. Ex. No. E-3). Although the users apparently recog-
nized and considered the need to eliminate this waste before 
this controversy began, Tr. 2765, New Mexico did not take 
any action to eliminate the waste inherent in the District’s 60- 
mile network of open canals until after CF&I generated this 
controversy in 1975 by obtaining a conditional right to divert 
water from the Vermejo River. We will never know if this 
waste would have been eliminated but for the existence of 
this lawsuit; we do know, however, that the water was still 
being wasted at the time this action was commenced.

With respect to the Vermejo Conservancy District—which 
of course is the only New Mexico user whose water supply 
might be impaired by the proposed diversion—the Master 
found:

“At the heart of New Mexico’s water problem is the 
Vermejo Conservancy District. Whether lack of admin-
istration, lack of diligence, lack of resources or lack 
of ability is the cause, there is little doubt that the 
District has failed as a water reclamation project and 
has serious financial and operational problems of its own. 
(Tr. 164-169). Several of the conservation problems 
already discussed are present in the District. Further-
more, there is a problem of loss through evaporation in 
the District’s seven reservoirs. (Tr. 863, 1296-1299). 
The District has a 32% efficiency to farm headgates and 
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an overall system efficiency of 24.6%. (Tr. 2576). New 
Mexico claims that the District falls middle range in 
reclamation project efficiencies. (Tr. 1410-1411). 
However, the existence of other low efficiency systems 
is not justification for failure to fully develop water 
sources here. New Mexico argues that Colorado has 
merely pointed out areas of inefficient water use without 
making viable suggestions which would reduce or elimi-
nate the inefficiency. It is the opinion of the Master 
that New Mexico’s inefficient water use should not be 
charged to Colorado.” Additional Factual Findings 20.

The majority asserts that the “District was quite arguably 
in the ‘middle range in reclamation project efficiencies,’” 
ante, at 318 (quoting Additional Factual Findings 20). See 
also ante, at 319 (“New Mexico submitted substantial evi-
dence that the District is in the middle [range] . . .”). The 
Master did not find that the District was within the middle 
range of efficiencies; he simply observed that New Mexico 
claimed that was so. The majority cannot bring itself to find 
in favor of New Mexico on this point, and given the evidence 
on the issue, that is understandable. One expert witness 
simply stated: “I know of many systems in which the effi-
ciency is in this neighborhood 30 to 40 percent. ... I know 
of systems who have lower efficiencies simply because they 
cannot divert the available supply.” Tr. 1410-1411. When 
asked if he recalled the testimony of another expert that in-
efficiencies in that range could not be tolerated in the arid 
area, the witness responded: “I think he mentioned it would 
be prudent to make better use of the water supply.” Id., at 
1411. Other evidence was offered by New Mexico in support 
of its claim that its efficiency was in the middle range, id., at 
2720-2722, but the methodology of this evidence was highly 
questionable, id., at 2730-2746, and one expert testified that 
the District was “extremely inefficient” and “less efficient 
than any system in Colorado with which I’m familiar. ” Id., at 
2576. It was this latter testimony that the Master credited 
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in explicitly holding that the overall efficiency of the District 
was 24.6%, implicitly rejecting New Mexico’s position. In 
light of all of the testimony, the Special Master concluded 
that “the existence of other low efficiency systems is not 
justification for failure to fully develop water sources here.” 
Additional Factual Findings 20.

Moreover, the Master’s findings plainly identify additional 
conservation measures that are available to New Mexico. 
They involve a more efficient management of the entire 
Vermejo River and all specific improvements at the Conser-
vancy District.

The Master noted a marked contrast between the quality 
of water regulation and control in Colorado, which routinely 
monitors and takes affirmative measures to eliminate waste, 
e. g., Tr. 515-524,3 and that provided by New Mexico with 
respect to the Vermejo River.

In New Mexico, a Water Master is appointed to administer 
a district if a majority of the users on the system petition the 
State Engineer, or the State Engineer may do so on his own. 
Id., at 2424. A Water Master monitors actual use, assures 
that uses are beneficial, and takes action if there is waste. 
There is no Water Master for the Vermejo. Incredibly, 
New Mexico’s answer to the lack of monitoring is simply 
the assertion that if one farmer “saw another wasting water 
the matter would be quickly resolved by the water users. 
Tr. 2416-2417.” Reply Brief for New Mexico 22. See also 
Tr. 1063-1064. The New Mexico State Engineer testified:

“Even on the streams that have been adjudicated, we 
find it is generally not necessary to appoint a Water 
Master to measure the diversions and to enforce prior-
ities and the water users themselves have generally been 
able to work these problems out among themselves, thus 

3 It was in light of this evidence that the Special Master stated that “it 
is not for the Master or for New Mexico to say that reasonable attempts to 
conserve water will not be implemented by Colorado.” Additional Factual 
Findings 21. See also id., at 14-16.
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avoiding the onerous Water Master tax they would 
have to pay and the installation of meters that they 
would have to pay if they demanded strict priority 
administration.

“Now on the Vermejo we occasionally have had com-
plaints, ‘Somebody is taking water out of priority, filling 
the lakes when I’m senior,’ things of that nature, and we 
have sent people over there, talked to the water users in 
much the same way as they talk to each other. And I 
think have been of some assistance to them in resolving 
the problem among themselves.” Id., at 2416-2417.

The same engineer later insisted: “[W]e do not ignore 
waste. We don’t ignore unadjudicated uses, that is, un-
authorized uses for irrigation or any other purpose,” id., 
at 2418, but later admitted he simply did “not have the staff 
to go out and monitor for nonuse.” Id., at 2426. Indeed, 
with his limited staff, he would not even conduct random spot 
checks, and instead took the position that if he could not mon-
itor all users for nonuse, he would not check for nonuse at all, 
though he did leave open the possibility in case of undefined 
“critical circumstances” which he had “not yet encountered.” 
Ibid.

New Mexico had never installed any gauges at the state 
line, and did not assist in the maintenance of the gauges in-
stalled by Colorado. Id., at 2432-2433. The New Mexico 
State Engineer did not know the approximate volume of 
water entering New Mexico, id., at 2433, was “not prepared 
to so agree” with projections on the effect of the diversion 
on the New Mexico users, ibid., and was “not able to agree 
or disagree” with figures regarding depletions, id., at 
2433-2434. He explained that such figures were not neces-
sary for New Mexico’s “administration” of the water rights 
under the New Mexico Vermejo Decree, because his depart-
ment administered the decree “[o]nly in the sense of occa-
sional fieldtrips to determine primarily whether any un-
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authorized acreage is being irrigated. . . . But we do not 
administer the priorities and diversion rates adjudicated by 
the decree.” Id., at 2434. “Who does do that?” counsel 
asked. The State Engineer responded:

“We talked about that some. There is a working 
among themselves, a cooperation over there. The peo-
ple work the problems out among themselves. Occa-
sionally complaining to us. . . .

“So long as they are able to resolve them and live with 
it, then day-to-day administration of priorities and the 
rates of diversion is not necessary and not in the public 
interest.

“It’s costly and it costs those water users when we 
have to undertake that kind of administration. And I 
think that gives them some incentive to be reasonably 
cooperative in working out their problems locally.” Id., 
at 2434-2435.

The problems with relying on complaints by other users 
are numerous and manifest. Of course, other New Mexico 
users would have little incentive to complain about waste by 
the most junior appropriator who in this case is farthest 
downstream—any water that reaches the District will simply 
flow into the Canadian River if it is not used by the District. 
Moreover, one wasteful user will think twice before pointing 
an accusatory finger at another user wasting water. Natu-
rally without meters and without access to the other users’ 
land, few complaints are likely. The New Mexico Engineer 
conceded some of these problems, but simply asserted that 
the District users “have a pretty good idea what is going on 
upstream particularly.” Id., at 2424.

In his additional factual findings, the Master specifically 
suggested the manifest deficiencies in New Mexico’s adminis-
tration could be remedied by “monitoring, regulating and 
controlling the system in an effort to determine more accu-
rately actual use, and to decrease nonuse, waste and general 
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inefficiency.” Additional Factual Findings 18.4 There is 
clear and convincing evidence to support the Special Master’s 
findings and Colorado’s argument that “by means of lax ad-
ministrative practices, New Mexico precludes a determina-
tion of precise demand and actual beneficial use.” Brief for 
Colorado 41.

Colorado is correct when it states: “New Mexico should not 
be permitted to use its own lack of administration and record 
keeping to establish its claim that no water can be conserved. 
That position, if accepted by the Court, would encourage 
states to obscure their water use practices and needs in order 
to avoid their duty to help conserve the common supply.” 
Id., at 42. Last Term we explicitly rejected New Mexico’s 
inflexible interpretation of the doctrine of equitable appor-
tionment under which priority would not merely be a guiding 
principle but the controlling one. 459 U. S., at 183-184. 
We further stated:

“Our prior cases clearly establish that equitable appor-
tionment will protect only those rights to water that are 
‘reasonably required and applied.’ Wyoming v. Colo-

4 The Master further stated:
“One final problem area which the Master believes could be improved 

with proper administration is the failure of many users to devote sufficient 
time to the complete development of available water resources. Water 
shortages are a reality in arid western states and, therefore, water con-
servation is a task that must involve serious effort and attention together 
with large amounts of time and financial input. The Master understands 
the intense feelings that some of the individual users have for their land 
and their lifestyle (See Tr. 2192, 2206, 2215-16); the Master also under-
stands that farming or ranching often needs to be supplemented by other 
sources of income and, therefore, other jobs. (See Tr. 2207). However, 
New Mexico users, individuals, or otherwise, cannot expect to be able to 
take the available water in the Vermejo River at their convenience without 
taking the time and energy to implement changes and development to help 
conserve and augment the available water. Careful monitoring and regu-
lation as part of a program of administration would aid all users in full 
development of their water supply and demands.” Id., at 19-20.
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rado, 259 U. S. 419, 484 (1922). Especially in those 
Western States where water is scarce, ‘[t]here must be 
no waste ... of the “treasure” of a river. . . . Only 
diligence and good faith will keep the privilege alive.’ 
Washington v. Oregon, 297 U. S. 517, 527 (1936). Thus, 
wasteful or inefficient uses will not be protected. See 
ibid.; Nebraska v. Wyoming, [325 U. S.], at 618. Simi-
larly, concededly senior water rights will be deemed for-
feited or substantially diminished where the rights have 
not been exercised or asserted with reasonable diligence. 
Washington n . Oregon, supra, at 527-528; Colorado v. 
Kansas, 320 U. S. 383, 394 (1943).” Id., at 184.

New Mexico’s manifestly lax, indeed virtually nonexistent, 
administration of the Vermejo surely substantially dimin-
ishes its rights to the waters. It invites waste, and renders 
the amount of that waste an unknown. “Protection of exist-
ing economies does not require that users be permitted to 
continue in unreasonably wasteful or inefficient practices.” 
Id., at 195 (O’Conn or , J., concurring).

Moreover, the Special Master identified further specific 
problems causing water shortages or loss that might be alle-
viated by more careful administration:

“One such problem is unregulated stockponds, fishponds 
and water detention structures. (Colo. Ex. Nos. 83, 
40). While there is no question that such water use is to 
a certain extent necessary and beneficial, some sort of 
restrictions should apply. The numbers of ponds and 
other structures might be limited; when appropriate, 
reuse should be developed; and, the extent of water di-
verted to these areas should be in some way monitored 
or controlled. There is some indication by New Mexico 
that approximately 2,024 stockponds exist in Colfax 
County. (Defendants’ Brief on Remand, p. 53). Re-
duction and/or regulation of some type could not help but 
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be an effort, however small, to conserve the water sup-
ply and put it to beneficial use.

“There is at least some evidence in reports from the 
Bureau of Reclamation that available runoff is not being 
diverted because dams and supply canals are blocked 
with silt and other debris. (Colo. Ex. Nos. 38, 40, 43; 
Tr. 2200). Proper administration would make users 
aware of the diversion problem and perhaps the state 
and its users together could find means to clean up the 
canals and prevent further clogging.

“Another problem contributing to water waste and 
inefficiency is the inability to control headgate spills, 
divert all the water available, and fully develop all avail-
able stream sources. (Tr. 1830-1834,1913-1914). Per-
haps repair or revision of the necessary structures is 
all that is needed, or perhaps resort to a project of more 
complicated construction is necessary. The Master does 
not mean to suggest that burdensome and unreasonable 
efforts are required to be undertaken by New Mexico; 
however, reasonable repair based on careful develop-
ment and administration could further reduce water 
shortages caused by inefficiency and waste.” Additional 
Factual Findings 18-19.

Based on his review of the entire record, the Master found: 
“The Master is of the opinion that based on the evidence 
in its entirety, there is already sufficient water if New 
Mexico would take every opportunity to develop their 
resources fully. With proper conservation measures, 
there is an adequate water supply to satisfy the needs 
of all users.” Id., at 20-21.5

5 In the conclusion of the report the Master expressly stated:
“The available supply of water from the Vermejo River is sufficient for 

current New Mexico users, and with reasonable conservation measures 
would meet the needs of Colorado users as well. The available water sup-
ply can be enhanced through diligent and complete development of the 
Vermejo source as well as alternative sources. Many current users do not 
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III
Alternatively, the Master found that the benefit to Colo-

rado from the diversion would outweigh the injury, if any, to 
New Mexico. The identifiable benefits to Colorado included 
projected permanent uses, interim uses, and the alleviation 
of the existing shortages in the Purgatoire River system.

The Master found that the proposed permanent uses 
include

“a water powered hydroelectric plant generating power 
for a sawmill and related timber operations; coal washing 
at CF&I coal mines which would save transportation of 
the waste material from the mines to Pueblo, Colorado 
as well as development of additional coal mines; domestic 
and recreational purposes; possible synthetic fuel de-
velopment; and, supplementation of current inadequate 
water supply in Colorado, including both CF&I uses as 
well as city and conservancy district (irrigation) short-
ages. (Tr. 738-749, 795-96, 623-639, 654, 656).” Id., 
at 22.

The Master properly acknowledged that there could be no 
certainty that all of Colorado’s proposed uses would actually 
materialize, but he concluded that “if even half of them are 
fully implemented,” the diversion would be justified. He 
added:

“One of the more important uses, which is certain to 
occur, is that the water appropriated from the Vermejo 

require a continuous supply and systems of reservoirs provide relief for 
those who do.” Additional Factual Findings 28.

While Colorado did not undertake a detailed study of ways to improve 
the efficiency of the Vermejo system in New Mexico, thinking that it was 
not its place to administer the Vermejo in New Mexico, Tr. 238-239, based 
on the evidence available, its experts concluded that reasonable conserva-
tion measures would offset the diversion, e. g., id., at 243, 247, 876, 2579. 
This expert opinion testimony was plainly admissible on this ultimate ques-
tion, Fed. Rules Evid. 702, 704, and together with other evidence in the 
record, fully supports the Master’s conclusion on this question.
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River will supplement the existing insufficient water 
supply available to Colorado users. There seems to be 
little doubt that the Purgatoire River system is over-
appropriated, demand exceeding available supply. Any 
additional water would help to relieve shortages. CF&I 
and the city of Trinidad are but two examples of users 
that would benefit by having water available to meet 
their demands. (Tr. 535-538, 623-630, 795-796). 
There is some thought that the benefit of alleviating 
these shortages is sufficient to justify Colorado diversion 
of Vermejo water; however, Colorado’s proposal does 
not stop with alleviating shortages but goes on with 
major plans for the water and thereby additional 
benefits.” Id., at 23-24.

With respect to the interim period pending full develop-
ment of permanent uses, the Master found:

“Colorado proposes to temporarily use the diverted 
Vermejo River water for irrigation of 2,000 acres of 
agricultural land owned by CF&I. Plans to use and 
reuse the water as it flows down the valley result in a 
high efficiency expectation. (Tr. 744-746).” Id., at 22.

The Master credited evidence adduced by Colorado estimat-
ing that for its proposed agricultural uses of the diverted 
water “the efficiency will be 60-75%.”6

The Master again emphasized that reasonable conservation 
measures “would reduce New Mexico’s ‘loss’ to insignifi-
cance.” Id., at 27. He also noted that the District received 
a significant supply of water from the Chico River, that it has 

6 “There is no reason to doubt the validity of Colorado’s proposals or in-
tentions. Even if the actual does not comport with the ideal, it is not for 
the Master or for New Mexico to say that reasonable attempts to conserve 
water will not be implemented by Colorado. The strict administration of 
water already on display in Colorado increases the likelihood that the pro-
posed measures will be implemented at least to a reasonable degree.” 
Additional Factual Findings 21.
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four large reservoirs that give it “great ability to store water 
and enhance the supply,” id., at 127 and, as the Court recog-
nizes, ante, at 318, the District has historically used less 
water than was available to it.8 Finally, the Master summa-
rized his conclusions concerning the District by stating that 
“shortages resulting from [the] Colorado diversion (if they 
exist at all) would be experienced in a project that has failed 
from the beginning to develop its allotted acreage, has failed 
to meet its financial obligations, and quite possibly should 
never have been built.” Additional Factual Findings 8.

IV
The Special Master’s task was not to draw up blueprints 

for New Mexico to eliminate its waste. The Master, based 
on all the evidence, concluded that reasonable conservation 
efforts in New Mexico would offset the effects of the Colo-
rado diversion. Cf. Wyoming v. Colorado, 259 U. S., at 486 
(“Our belief gathered from all the evidence is that, with the 
attention which rightly should be bestowed on a problem of 
such moment, it can be successfully solved within the limits 
of what is financially and physically practicable”). My 
examination of the testimony persuades me that that conclu-
sion is supported by the record.

Accordingly, I respectfully dissent.

7 See also id., at 27 (“As noted earlier, the District has a reservoir system 
allowing carryover from wet years to supply water during periods of short-
age. Therefore, the user most affected does have a means of offsetting the 
possible shortage”).

8 The District has irrigated an average of 4,379 acres although it has 
rights from the Bureau of Reclamation to irrigate 7,979 acres. Id., at 8. 
Moreover, the Master found that two individual farmers with water rights 
senior to the District, but whose farms are located downstream from the 
District, have historically used less than their decreed rights even though 
the supply was adequate to enable them to develop their entire acreage. 
See id., at 6-7.
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BLOCK, SECRETARY OF AGRICULTURE, ET AL. v. 
COMMUNITY NUTRITION INSTITUTE ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT

No. 83-458. Argued April 24, 1984—Decided June 4, 1984

To bring destabilizing competition among dairy farmers under control, the 
Agricultural Marketing Agreement Act of 1937 (Act) authorizes the Sec-
retary of Agriculture (Secretary) to issue milk market orders setting the 
minimum prices that handlers (those who process dairy products) must 
pay to producers (dairy farmers) for their milk products. Pursuant to 
this authority, the Secretary issued market orders under which handlers 
are required to pay for “reconstituted milk” (milk manufactured by mix-
ing milk powder with water) the minimum price for Class II milk (raw 
milk used to produce such products as dry milk powder) rather than the 
higher price covering Class I milk (raw milk processed and bottled for 
fluid consumption). The orders assume that handlers will use the recon-
stituted milk to manufacture surplus milk products, but for any portion 
of reconstituted milk not so used handlers must make a “compensatory 
payment” equal to the difference between Class I and Class II milk prod-
uct prices. Respondents—three individual consumers of fluid dairy 
products, a handler regulated by the market orders, and a nonprofit 
organization—brought suit in Federal District Court, contending that 
the compensatory payment requirement makes reconstituted milk un-
economical for handlers to process. The District Court held, inter alia, 
that the consumers had no standing to challenge the orders. The Court 
of Appeals disagreed, holding that the consumers had suffered injury-in- 
fact, their injuries were redressable, and they were within the zone of 
interests protected by the Act, and that the Act’s structure and purposes 
did not reveal the type of “clear and convincing evidence of congressional 
intent needed to overcome the presumption in favor of judicial review.” 

Held: The individual consumers may not obtain judicial review of the milk 
market orders in question. Pp. 345-353.

(a) It is clear from the structure of the Act that Congress intended 
that judicial review of market orders ordinarily be confined to suits by 
handlers in accordance with the provisions of the Act expressly entitling 
them to such review in a federal district court after exhausting their ad-
ministrative remedies. Allowing consumers to sue the Secretary would 
severely disrupt the Act’s complex and delicate administrative scheme. 
Pp. 345-348.
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(b) The presumption favoring judicial review of administrative action 
does not control in cases such as this one, where the congressional intent 
to preclude consumer suits is “fairly discernible” in the detail of the legis-
lative scheme. The Act contemplates a cooperative venture among the 
Secretary, producers, and handlers; consumer participation is not pro-
vided for or desired under that scheme. Stark v. Wickard, 321 U. S. 
288, distinguished. Pp. 348-352.

225 U. S. App. D. C. 387, 698 F. 2d 1239, reversed.

O’Con no r , J., delivered the opinion of the Court, in which all other 
Members joined, except Ste ve ns , J., who took no part in the decision of 
the case.

Kathryn A. Oberly argued the cause for petitioners. With 
her on the briefs were Solicitor General Lee, Acting Assist-
ant Attorney General Willard, Deputy Solicitor General 
Geller, and Leonard Schaitman.

Ronald L. Plesser argued the cause for respondents. 
With him on the brief were Janie A. Kinney, Alan R. 
Schwartz, William B. Schultz, and Alan B. Morrison.

Justi ce  O’Connor  delivered the opinion of the Court.
This case presents the question whether ultimate consum-

ers of dairy products may obtain judicial review of milk mar-
ket orders issued by the Secretary of Agriculture (Secretary) 
under the authority of the Agricultural Marketing Agree-
ment Act of 1937 (Act), ch. 296, 50 Stat. 246, as amended, 7 
U. S. C. § 601 et seq. We conclude that consumers may not 
obtain judicial review of such orders.

I
A

In the early 1900’s, dairy farmers engaged in intense com-
petition in the production of fluid milk products. See Zuber 
v. Allen, 396 U. S. 168, 172-176 (1969). To bring this de-
stabilizing competition under control, the 1937 Act authorizes 
the Secretary to issue milk market orders setting the mini-
mum prices that handlers (those who process dairy products) 
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must pay to producers (dairy farmers) for their milk prod-
ucts. 7 U. S. C. §608c. The “essential purpose [of this 
milk market order scheme is] to raise producer prices,” 
S. Rep. No. 1011, 74th Cong., 1st Sess., 3 (1935), and 
thereby to ensure that the benefits and burdens of the milk 
market are fairly and proportionately shared by all dairy 
farmers. See Nebbia v. New York, 291 U. S. 502, 517-518 
(1934).

Under the scheme established by Congress, the Secretary 
must conduct an appropriate rulemaking proceeding before 
issuing a milk market order. The public must be notified of 
these proceedings and provided an opportunity for public 
hearing and comment. See 7 U. S. C. § 608c(3). An order 
may be issued only if the evidence adduced at the hearing 
shows “that [it] will tend to effectuate the declared policy of 
this chapter with respect to such commodity.” 7 U. S. C. 
§ 608c(4). Moreover, before any market order may become 
effective, it must be approved by the handlers of at least 50% 
of the volume of milk covered by the proposed order and at 
least two-thirds of the affected dairy producers in the region. 
7 U. S. C. §§608c(8), 608c(5)(B)(i). If the handlers withhold 
their consent, the Secretary may nevertheless impose the 
order. But the Secretary’s power to do so is conditioned 
upon at least two-thirds of the producers consenting to its 
promulgation and upon his making an administrative de-
termination that the order is “the only practical means of 
advancing the interests of the producers.” 7 U. S. C. 
§608c(9)(B).

The Secretary currently has some 45 milk market orders in 
effect. See 7 CFR pts. 1001-1139 (1984). Each order cov-
ers a different region of the country, and collectively they 
cover most, though not all, of the United States. The orders 
divide dairy products into separately priced classes based on 
the uses to which raw milk is put. See 44 Fed. Reg. 65990 
(1979). Raw milk that is processed and bottled for fluid con-
sumption is termed “Class I” milk. Raw milk that is used to
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produce milk products such as butter, cheese, or dry milk 
powder is termed “Class II” milk.1

For a variety of economic reasons, fluid milk products 
would command a higher price than surplus milk products in 
a perfectly functioning market. Accordingly, the Secre-
tary’s milk market orders require handlers to pay a higher 
order price for Class I products than for Class II products. 
To discourage destabilizing competition among producers for 
the more desirable fluid milk sales, the orders also require 
handlers to submit their payments for either class of milk to a 
regional pool. Administrators of these regional pools are 
then charged with distributing to dairy farmers a weighted 
average price for each milk product they have produced, irre-
spective of its use. See 7 U. S. C. § 608c(5)(B)(ii).

In particular, the Secretary has regulated the price of “re-
constituted milk”—that is, milk manufactured by mixing milk 
powder with water—since 1964. See 29 Fed. Reg. 9002, 
9010 (1964); see also 34 Fed. Reg. 16548, 16551 (1969). The 
Secretary’s orders assume that handlers will use reconsti-
tuted milk to manufacture surplus milk products. Handlers 
are therefore required to pay only the lower Class II mini-
mum price. See 44 Fed. Reg. 65989, 65990 (1979). How-
ever, handlers are required to make a “compensatory pay-
ment” on any portion of the reconstituted milk that their 
records show has not been used to manufacture surplus milk 
products. 7 CFR §§ 1012.44(a)(5)(i), 1012.60(e) (1984). The 
compensatory payment is equal to the difference between the 
Class I and Class II milk product prices. Handlers make 
these payments to the regional pool, from which moneys are 
then distributed to producers of fresh fluid milk in the region 
where the reconstituted milk was manufactured and sold. 
§ 1012.71(a)(1).

1 Under many orders, milk is divided into three classes. For purposes of 
this case, however, all milk other than milk used for fluid purposes is re-
ferred to as Class II milk.
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B
In December 1980, respondents brought suit in District 

Court, contending that the compensatory payment require-
ment makes reconstituted milk uneconomical for handlers to 
process.2 Respondents, as plaintiffs in the District Court, 
included three individual consumers of fluid dairy products, a 
handler regulated by the market orders, and a nonprofit 
organization. The District Court concluded that the con-
sumers and the nonprofit organization did not have standing 
to challenge the market orders. In addition, it found that 
Congress had intended by the Act to preclude such persons 
from obtaining judicial review. The District Court dis-
missed the milk handler’s complaint because he had failed to 
exhaust his administrative remedies.

The Court of Appeals affirmed in part and reversed in 
part, and remanded the case for a decision on the merits. 
225 U. S. App. D. C. 387, 698 F. 2d 1239 (1983). The Court 
of Appeals agreed that the milk handler and the nonprofit 
organization had been properly dismissed by the District 
Court. But the court concluded that the individual con-
sumers had standing: they had suffered an injury-in-fact,

2 Prior to filing suit, respondents petitioned the Secretary to hold a 
rulemaking hearing to amend the market orders so that reconstituted milk 
would no longer be subject to the compensatory payment rule. See 44 
Fed. Reg. 65989 (1979). The Secretary published a Notice of Request and 
asked for comments. Ibid. Subsequently, the Secretary published a pre-
liminary impact analysis of the proposal and invited comments. See 45 
Fed. Reg. 75956 (1980). In April 1981, after respondents had filed suit in 
the District Court, the Secretary determined not to hold a rulemaking 
hearing because respondents’ proposal would not further the purposes of 
the Act. See App. 57-63. The portion of respondents’ complaint chal-
lenging the Secretary’s inaction on their rulemaking request was held moot 
by the Court of Appeals. 225 U. S. App. D. C. 387, 403, and n. 93, 698 
F. 2d 1239, 1255, and n. 93 (1983). Respondents did not cross-petition 
for certiorari review of this issue, and we therefore have no occasion to 
consider it.
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their injuries were redressable, and they were within the 
zone of interests arguably protected by the Act. The Court 
also concluded that the statutory structure and purposes of 
the Act did not reveal “the type of clear and convincing evi-
dence of congressional intent needed to overcome the pre-
sumption in favor of judicial review.” Id., at 400, and n. 75, 
698 F. 2d, at 1252, and n. 75. The Court of Appeals ex-
pressly refused to follow the decision of the Ninth Circuit in 
Rasmussen v. Hardin, 461 F. 2d 595, cert, denied sub nom. 
Rasmussen v. Butz, 409 U. S. 933 (1972), which had held 
consumers precluded by statute from seeking judicial review.

We granted certiorari to resolve the conflict in the Cir-
cuits. 464 U. S. 991 (1983). We now reverse the judgment 
of the Court of Appeals in this case.

II
Respondents filed this suit under the Administrative Pro-

cedure Act (APA), 5 U. S. C. § 701 et seq. The APA confers 
a general cause of action upon persons “adversely affected or 
aggrieved by agency action within the meaning of a relevant 
statute,” 5 U. S. C. § 702, but withdraws that cause of action 
to the extent the relevant statute “preclude[s] judicial re-
view,” 5 U. S. C. § 701(a)(1). Whether and to what extent a 
particular statute precludes judicial review is determined not 
only from its express language, but also from the structure of 
the statutory scheme, its objectives, its legislative history, 
and the nature of the administrative action involved. See 
Southern R. Co. v. Seaboard Allied Mining Corp., 442 U. S. 
444, 454-463 (1979); Morris v. Gressette, 432 U. S. 491, 
499-507 (1977); see generally Note, Statutory Preclusion of 
Judicial Review Under the Administrative Procedure Act, 
1976 Duke L. J. 431, 442-449. Therefore, we must examine 
this statutory scheme “to determine whether Congress 
precluded all judicial review, and, if not, whether Congress 
nevertheless foreclosed review to the class to which the [re-
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spondents] belon[g].” Barlow v. Collins, 397 U. S. 159, 173 
(1970) (opinion of Brenn an , J.,); see also Data Processing 
Service v. Camp, 397 U. S. 150, 156 (1970).

It is clear that Congress did not intend to strip the judiciary 
of all authority to review the Secretary’s milk market orders. 
The Act’s predecessor, the Agricultural Adjustment Act of 
1933, 48 Stat. 31, contained no provision relating to admin-
istrative or judicial review. In 1935, however, Congress 
added a mechanism by which dairy handlers could obtain re-
view of the Secretary’s market orders. 49 Stat. 760. That 
mechanism was retained in the 1937 legislation and remains 
in the Act as §608c(15) today. Section 608c(15) requires 
handlers first to exhaust the administrative remedies made 
available by the Secretary. 7 U. S. C. § 608c(15)(A); see 7 
CFR §§900.50-900.71 (1984). After these formal adminis-
trative remedies have been exhausted, handlers may obtain 
judicial review of the Secretary’s ruling in the federal district 
court in any district “in which [they are] inhabitant[s], 
or ha[ve their] principal placets] of business.” 7 U. S. C. 
§ 608c(15)(B). These provisions for handler-initiated review 
make evident Congress’ desire that some persons be able to 
obtain judicial review of the Secretary’s market orders.

The remainder of the statutory scheme, however, makes 
equally clear Congress’ intention to limit the classes entitled 
to participate in the development of market orders. The Act 
contemplates a cooperative venture among the Secretary, 
handlers, and producers the principal purposes of which are 
to raise the price of agricultural products and to establish 
an orderly system for marketing them. Handlers and pro-
ducers—but not consumers—are entitled to participate in 
the adoption and retention of market orders. 7 U. S. C. 
§§608c(8), (9), (16)(B). The Act provides for agreements 
among the Secretary, producers, and handlers, 7 U. S. C. 
§608(2), for hearings among them, §§608(5), 608c(3), and for 
votes by producers and handlers, §§608c(8)(A), (9)(B), (12),
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608c(19). Nowhere in the Act, however, is there an express 
provision for participation by consumers in any proceeding. 
In a complex scheme of this type, the omission of such a pro-
vision is sufficient reason to believe that Congress intended 
to foreclose consumer participation in the regulatory process. 
See Switchmen v. National Mediation Board, 320 U. S. 297, 
305-306 (1943); cf. United States v. Erika, Inc., 456 U. S. 
201, 208 (1982).

To be sure, the general purpose sections of the Act allude 
to general consumer interests. See 7 U. S. C. §§ 602(2), (4). 
But the preclusion issue does not only turn on whether the 
interests of a particular class like consumers are implicated. 
Rather, the preclusion issue turns ultimately on whether Con-
gress intended for that class to be relied upon to challenge 
agency disregard of the law. See Barlow v. Collins, supra, 
at 167. The structure of this Act indicates that Congress in-
tended only producers and handlers, and not consumers, to 
ensure that the statutory objectives would be realized.

Respondents would have us believe that, while Congress 
unequivocally directed handlers first to complain to the Sec-
retary that the prices set by milk market orders are too high, 
it was nevertheless the legislative judgment that the same 
challenge, if advanced by consumers, does not require initial 
administrative scrutiny. There is no basis for attributing to 
Congress the intent to draw such a distinction. The regula-
tion of agricultural products is a complex, technical undertak-
ing. Congress channelled disputes concerning marketing or-
ders to the Secretary in the first instance because it believed 
that only he has the expertise necessary to illuminate and 
resolve questions about them. Had Congress intended to 
allow consumers to attack provisions of marketing orders, it 
surely would have required them to pursue the adminis-
trative remedies provided in § 608c(15)(A) as well. The re-
striction of the administrative remedy to handlers strongly 
suggests that Congress intended a similar restriction of judi-
cial review of market orders.
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Allowing consumers to sue the Secretary would severely 
disrupt this complex and delicate administrative scheme. It 
would provide handlers with a convenient device for evading 
the statutory requirement that they first exhaust their ad-
ministrative remedies. A handler may also be a consumer 
and, as such, could sue in that capacity. Alternatively, a 
handler would need only to find a consumer who is willing to 
join in or initiate an action in the district court. The con-
sumer or consumer-handler could then raise precisely the 
same exceptions that the handler must raise administra-
tively. Consumers or consumer-handlers could seek injunc-
tions against the operation of market orders that “impede, 
hinder, or delay” enforcement actions, even though such in-
junctions are expressly prohibited in proceedings properly 
instituted under 7 U. S. C. §608c(15). Suits of this type 
would effectively nullify Congress’ intent to establish an 
“equitable and expeditious procedure for testing the validity 
of orders, without hampering the Government’s power to en-
force compliance with their terms.” S. Rep. No. 1011, 74th 
Cong., 1st Sess., 14 (1935); see also United States v. Ru- 
zicka, 329 U. S. 287, 293-294, and n. 3 (1946). For these 
reasons, we think it clear that Congress intended that judi-
cial review of market orders issued under the Act ordinarily 
be confined to suits brought by handlers in accordance with 
7 U. S. C. §608c(15).

Ill
The Court of Appeals viewed the preclusion issue from a 

somewhat different perspective. First, it recited the pre-
sumption in favor of judicial review of administrative action 
that this Court usually employs. It then noted that the Act 
has been interpreted to authorize producer challenges to the 
administration of market order settlement funds, see Stark 
v. Wickard, 321 U. S. 288 (1944), and that no legislative his-
tory or statutory language directly and specifically supported 
the preclusion of consumer suits. In these circumstances, 
the Court of Appeals reasoned that the Act could not fairly be
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interpreted to overcome the presumption favoring judicial re-
view and to leave consumers without a judicial remedy. See 
225 U. S. App. D. C., at 400, and n. 75, 698 F. 2d, at 1252, 
and n. 75. We disagree with the Court of Appeals’ analysis.

The presumption favoring judicial review of administrative 
action is just that—a presumption. This presumption, like 
all presumptions used in interpreting statutes, may be over-
come by specific language or specific legislative history that 
is a reliable indicator of congressional intent. See, e. g., 
Southern R. Co. v. Seaboard Allied Milling Corp., 442 
U. S., at 454-463; Schilling v. Rogers, 363 U. S. 666, 670- 
677 (1960). The congressional intent necessary to overcome 
the presumption may also be inferred from contemporaneous 
judicial construction barring review and the congressional ac-
quiescence in it, see, e. g., Ludecke v. Watkins, 335 U. S. 160 
(1948), or from the collective import of legislative and judicial 
history behind a particular statute, see, e. g., Heikkila v. 
Barber, 345 U. S. 229 (1953). More important for purposes 
of this case, the presumption favoring judicial review of ad-
ministrative action may be overcome by inferences of intent 
drawn from the statutory scheme as a whole. See, e. g., 
Morris v. Gressette, 432 U. S. 491 (1977); Switchmen v. Na-
tional Mediation Board, 320 U. S. 297 (1943). In particular, 
at least when a statute provides a detailed mechanism for 
judicial consideration of particular issues at the behest of 
particular persons, judicial review of those issues at the be-
hest of other persons may be found to be impliedly precluded. 
See Barlow v. Collins, 397 U. S., at 168, and n. 2, 175, 
and n. 9 (opinion of Brenn an , J.); Switchmen v. National 
Mediation Board, supra, at 300-301; cf. Associated General 
Contractors of California, Inc. v. Carpenters, 459 U. S. 519, 
542 (1983).

A case that best illustrates the relevance of a statute’s 
structure to the Court’s preclusion analysis is Morris v. 
Gressette, supra. In that case, the Court held that the 
Attorney General’s failure to object to a change in voting 
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procedures was an unreviewable administrative determina-
tion under the Voting Rights Act of 1965. Neither the Vot-
ing Rights Act nor its legislative history said anything about 
judicial review. Nevertheless, the Morris Court concluded 
that the “nature of the [statutory] remedy . . . strongly 
suggests that Congress did not intend the Attorney General’s 
actions under that provision to be subject to judicial review.” 
Id., at 501. The Court reasoned that Congress had intended 
the approval procedure to be expeditious and that review-
ability would unnecessarily extend the period the State must 
wait for effecting its change. Id., at 504-505. The Court 
also found relevant the existence of other remedies to ensure 
the realization of the Voting Rights Act’s objectives. Id., 
at 505-507. In these circumstances, even though proof of 
specific congressional intent was not “clear and convincing” 
in the traditional evidentiary sense, the Court unremarkably 
found the intent to preclude judicial review implicit in the 
statutory scheme.

In this case, the Court of Appeals did not take the balanced 
approach to statutory construction reflected in the Morris 
opinion. Rather, it recited this Court’s oft-quoted statement 
that “only upon a showing of ‘clear and convincing evidence’ 
of a contrary legislative intent should the courts restrict 
access to judicial review.” Abbott Laboratories v. Gard-
ner, 387 U. S. 136, 141 (1967). See also Southern R. Co. v. 
Seaboard Allied Milling Corp., supra, at 462; Dunlop v. 
Bachowski, 421 U. S. 560, 568 (1975). According to the 
Court of Appeals, the “clear and convincing evidence” stand-
ard required it to find unambiguous proof, in the traditional 
evidentiary sense, of a congressional intent to preclude judi-
cial review at the consumers’ behest. Since direct statutory 
language or legislative history on this issue could not be 
found, the Court of Appeals found the presumption favoring 
judicial review to be controlling.

This Court has, however, never applied the “clear and con-
vincing evidence” standard in the strict evidentiary sense the
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Court of Appeals thought necessary in this case. Rather, 
the Court has found the standard met, and the presumption 
favoring judicial review overcome, whenever the congres-
sional intent to preclude judicial review is “fairly discern-
ible in the statutory scheme.” Data Processing Service v. 
Camp, 397 U. S., at 157. In the context of preclusion analy-
sis, the “clear and convincing evidence” standard is not a 
rigid evidentiary test but a useful reminder to courts that, 
where substantial doubt about the congressional intent ex-
ists, the general presumption favoring judicial review of 
administrative action is controlling. That presumption does 
not control in cases such as this one, however, since the con-
gressional intent to preclude judicial review is “fairly discern-
ible” in the detail of the legislative scheme. Congress simply 
did not intend for consumers to be relied upon to challenge 
agency disregard of the law.

It is true, as the Court of Appeals also noted, that this 
Court determined, in Stark v. Wickard, 321 U. S. 288 (1944), 
that dairy producers could challenge certain administrative 
actions even though the Act did not expressly provide them a 
right to judicial review. The producers challenged certain 
deductions the Secretary had made from the “producer set-
tlement fund” established in connection with the milk market 
order in effect at the time. “[T]he challenged deduction[s] 
reduce[d] pro tanto the amount actually received by the 
producers for their milk.” Id., at 302. These deductions 
injured what the producers alleged were “definite personal 
rights” that were “not possessed by the people generally,” 
id., at 304, 309, and gave the producers standing to object to 
the administration of the settlement fund. See id., at 306. 
Though the producers’ standing could not by itself ensure 
judicial review of the Secretary’s action at their behest, see 
ibid., the statutory scheme as a whole, the Court concluded, 
implicitly authorized producers’ suits concerning settlement 
fund administration. See id., at 309-310. “[H]andlers 
[could not] question the use of the fund, because handlers had 
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no financial interest in the fund or its use.” Id., at 308. 
Thus, there was “no forum” in which this aspect of the Secre-
tary’s actions could or would be challenged. Judicial review 
of the producers’ complaint was therefore necessary to en-
sure achievement of the Act’s most fundamental objectives— 
to wit, the protection of the producers of milk and milk 
products.

By contrast, preclusion of consumer suits will not threaten 
realization of the fundamental objectives of the statute. 
Handlers have interests similar to those of consumers. Han-
dlers, like consumers, are interested in obtaining reliable 
supplies of milk at the cheapest possible prices. See Zuber 
v. Allen, 396 U. S., at 190. Handlers can therefore be 
expected to challenge unlawful agency action and to ensure 
that the statute’s objectives will not be frustrated.3 Indeed, 
as noted above, consumer suits might themselves frustrate 
achievement of the statutory purposes. The Act contem-
plates a cooperative venture among the Secretary, produc-
ers, and handlers; consumer participation is not provided for 
or desired under the complex scheme enacted by Congress. 
Consumer suits would undermine the congressional prefer-
ence for administrative remedies and provide a mechanism 
for disrupting administration of the congressional scheme. 
Thus, preclusion of consumer suits is perfectly consistent 
with the Court’s contrary conclusion concerning producer 
challenges in Stark v. Wickard and its analogous conclusion 
concerning voter challenges in Morris v. Gressette.

IV
The structure of this Act implies that Congress intended to 

preclude consumer challenges to the Secretary’s market or-
ders. Preclusion of such suits does not pose any threat to

3 Whether handlers would pass on to consumers any savings they might 
secure through a successful challenge to the market order provisions is ir-
relevant. Consumers’ interest in market orders is limited to lowering the 
prices charged to handlers in the hope that consumers will then reap some 
benefit at the retail level.
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realization of the statutory objectives; it means only that 
those objectives must be realized through the specific reme-
dies provided by Congress and at the behest of the parties 
directly affected by the statutory scheme.4 Accordingly, the 
judgment of the Court of Appeals is reversed.

It is so ordered.

Just ice  Steve ns  took no part in the decision of this case.

4 The conclusion that Congress intended to preclude consumers from 
seeking judicial review of the Secretary’s market orders avoids any pro-
nouncement on the merits of respondents’ substantive claims. Since con-
gressional preclusion of judicial review is in effect jurisdictional, we need 
not address the standing issues decided by the Court of Appeals in this 
case. See National Railroad Passenger Corp. v. National Assn, of Rail-
road Passengers, 414 U. S. 453, 456 (1974); see also id., at 465, and n. 13.
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INTERSTATE COMMERCE COMMISSION ET AL. 
v. AMERICAN TRUCKING ASSOCIATIONS, 

INC., ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE ELEVENTH CIRCUIT

No. 82-1643. Argued January 10, 1984—Decided June 5, 1984

The Motor Carrier Act of 1980 in 49 U. S. C. § 10706(b)(3) established 
specific guidelines to which motor-carrier rate bureaus must conform if 
they are to receive antitrust immunity. In 1980, the Interstate Com-
merce Commission (ICC) issued an interpretative ruling explaining how 
it planned to implement these guidelines, and proposing a new remedy to 
enforce rate-bureau agreements whereby the ICC would retroactively 
reject effective tariffs that had been submitted in substantial violation of 
such agreements. Alarmed by the prospect of overcharge liability that 
would result from such retroactive rejection of tariffs, respondents, a 
group of motor-carrier rate bureaus, petitioned the Court of Appeals to 
review the ICC’s new remedy. The Court of Appeals held that the ICC 
lacked the power to reject effective tariffs.

Held: The proposed new remedy lies within the ICC’s discretionary au-
thority, and the ICC does not exceed its authority by nullifying effective 
tariffs submitted in substantial violation of rate-bureau agreements. 
Pp. 359-371.

(a) Title 49 U. S. C. § 10762(e), which authorizes the ICC to reject a 
motor-carrier tariff if it violates the statutory requirements for publish-
ing and filing tariffs or an implementing regulation, does not confer on 
the ICC the broad power to nullify effective tariffs retroactively. This 
is indicated by § 10762(e)’s language and the structure of the ICC’s reme-
dial authority under the Interstate Commerce Act. Pp. 361-364.

(b) The ICC, however, may elaborate upon its express statutory rem-
edies when necessary to achieve specific statutory goals. In this case, 
retroactive rejection of rate-bureau tariffs is a justifiable adjunct to the 
ICC’s express § 10762(e) rejection authority,' and, to the extent there is 
an elaboration of that authority, it is necessary to ensure compliance 
with rate-bureau agreements. The rejection of effective tariffs submit-
ted in substantial violation of such agreements simply extends the ICC’s 
express rejection authority so that it may adequately supervise those 
agreements to see that they comply with the § 10706(b)(3) guidelines. 
The legislative history of the Motor Carrier Act of 1980 makes it clear 
that, beyond the bounds of antitrust immunity granted in § 10706, Con-
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gress wanted the forces of competition to determine motor-carrier tar-
iffs, and intended that the ICC play a key role in holding carriers to the 
§ 10706(b)(3) guidelines. And the remedy in question is a means of polic-
ing rate-bureau agreements sufficiently direct and close to the ICC’s 
statutory mandate to warrant approval of the remedy. Pp. 364-371. 

688 F. 2d 1337, reversed and remanded.

Marsh al l , J., delivered the opinion of the Court, in which Burge r , 
C. J., and Bren nan , Whit e , and Rehn qu ist , JJ., joined. O’Conn or , 
J., filed a dissenting opinion, in which Bla ckm un , Pow el l , and Ste ve ns , 
JJ., joined, post, p. 371.

Carter G. Phillips argued the cause for petitioners. On 
the briefs were Solicitor General Lee, John Broadley, and 
Lawrence H. Richmond.

Patrick McEligot argued the cause for respondents. With 
him on the brief were Bryce Rea, Jr., Nelson J. Cooney, 
William Kenworthy, F. H. Lynch, Jr., William W. Pugh, 
J. Alan Royal, Robert A. Wilson, and Curtis Wood.*

Justi ce  Mars hall  delivered the opinion of the Court.
This case presents a challenge to an effort by the Inter-

state Commerce Commission to create a new remedy to en-
force motor-carrier rate-bureau agreements. The remedy at 
issue is the Commission’s authority to reject effective tariffs 
that have been submitted in substantial violation of rate-
bureau agreements. As we have recognized in the past, the 
Interstate Commerce Commission (Commission or ICC) has 
discretion to fashion remedies in furtherance of its statutory 
responsibilities. Trans Alaska Pipeline Rate Cases, 436 
U. S. 631, 654 (1978). Although rejection of effective tariffs 
is a form of remedial power not expressly delegated to the 
Commission, the remedy as proposed by the Commission in 
this case is closely and directly related to the Commission’s 
express statutory powers and is designed to achieve objec-

*Michael Boudin, Stuart C. Stock, Albert B. Russ, Jr., Harry N. 
Babcock, and Harry McCall, Jr., filed a brief for Aberdeen and Rockfish 
Railroad Co. et al. as amici curiae urging affirmance.
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tives set for the Commission by Congress. Under these 
limited circumstances, we hold that the proposed remedy 
lies within the Commission’s discretion.

I
Motor-carrier rate bureaus are groups of motor carriers 

formed to negotiate collective rates. Since the Reed- 
Bulwinkle Act of 1948, motor carriers within the jurisdiction 
of the Commission have enjoyed immunity from the antitrust 
laws to enter into rate bureaus and to submit collective rates 
to the Commission. Ch. 491, 62 Stat. 472. To receive this 
immunity, rate bureaus must apply for Commission approval 
of bureau agreements, which describe the manner in which a 
bureau will negotiate collective tariffs. The original Reed- 
Bulwinkle Act gave the ICC broad discretion to determine 
which rate-bureau agreements were consistent with national 
transportation policy. 49 U. S. C. §5 (1976 ed.). Until re-
cently, the Commission was fairly liberal in approving rate-
bureau agreements, but, in the late 1970’s, the Commission 
began to disapprove an increasing number of agreements on 
the grounds that the agreements were undermining compe-
tition among motor carriers. In 1980, apparently disturbed 
by this abrupt shift in Commission policy but persuaded that 
some deregulation of motor carriers was necessary, Congress 
passed the Motor Carrier Act of 1980 (MCA). Pub. L. 
96-296, 94 Stat. 793. The MCA in 49 U. S. C. § 10706(b)(3) 
establishes specific guidelines, to which rate-bureau agree-
ments must conform if they are to receive antitrust immu-
nity.1 Because the MCA creates a presumption that bureau

’The guidelines set disclosure requirements for rate agreements, sun-
shine rules for bureau meetings, and limitations on the issues that bureau 
members may discuss. 49 U. S. C. §§ 10706(b)(3)(A), (B). The most 
significant deregulatory aspect of the guidelines is a ban on discussions of 
tariffs applicable solely to individual carriers. § 10706(b)(3)(D). The 
scope of collective ratemaking permitted under the MCA is summarized 
in H. R. Rep. No. 96-1069, pp. 29-30 (1980).
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agreements meeting the requirements of § 10706(b)(3) will 
qualify for antitrust immunity, the Act divests the Commis-
sion of much of its discretion to approve and disapprove rate-
bureau agreements. See H. R. Rep. No. 96-1069, p. 29 
(1980).

This case arises out of an ICC interpretative ruling issued 
in 1980 explaining how the Commission planned to implement 
the new statutory guidelines for rate-bureau immunity. 
Motor Carrier Rate Bureaus—Implementation of P. L. 
96-296, 364 I. C. C. 464 (1980). For the most part, this in-
terpretative ruling presented the Commission’s views on the 
substance of the new legislation, and established procedures 
whereby rate bureaus could submit existing agreements to 
the Commission for approval under the new standards. Be-
fore concluding, however, the ruling also addressed a prob-
lem the Commission had faced in regulating rate-bureau 
agreements even before Congress in 1980 amended the Reed- 
Bulwinkle Act: “the lack of definite remedies for proven rate 
bureau violations.” Id., at 499. The Commission an-
nounced its intention to fashion the following new remedy:

“In addition to the possible remedy of withdrawal of 
immunity for serious and continuing violations, we pro-
posed to adopt a standard providing that proof of signifi-
cant violations of an approved agreement will result in 
tariff rejection. Allegations of lesser violations would 
subject the tariff item to suspension or investigation.” 
Ibid.

The Commission subsequently explained how its new remedy 
would be implemented.2 The Commission intends to use the 
remedy to discipline motor carriers for substantial bureau 
agreement violations, such as unauthorized collusion or 
illegal bureau pressure on independent carriers. Brief for 

2 The Commission explicated its proposed remedy in orders issued on 
January 28, 1981, and April 27, 1981. See Record 375, 381; Motor Carrier 
Rate Bureaus—Implementation of P. L. 96-296, 364 I. C. C. 921, 927.
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Petitioners 24. Interested parties—for instance, shippers 
or other carriers—may file complaints of such violations with 
the Commission. Upon receiving such a complaint, the Com-
mission’s Office of Consumer Protection will investigate the 
allegations, and, if a serious violation is discovered, the Office 
will refer the matter to the Commission for a full hearing. If 
the hearing confirms that a serious violation has occurred, 
the Commission has the authority to reject the affected 
tariffs. The Commission’s decision to reject is reviewable 
in federal court. Motor Carrier Rate Bureaus—Implemen-
tation of PL 96-296, 364 I. C. C. 921, 926 (1981).

Rejection of an effective tariff applies retroactively, and 
can have serious consequences for affected motor carriers. 
Rejection renders the tariff void ab initio. Brief for Peti-
tioners 7. As a result, whatever tariff was in effect prior to 
the adoption of the rejected rate becomes the applicable tariff 
for the period during which motor carriers charged the re-
jected tariff. Under 49 U. S. C. § 11705(b)(1), shippers that 
were charged the rejected tariff can then bring actions to 
recover the “overcharge,” which is the amount by which the 
rejected tariff exceeded the prior tariff.

Alarmed by the prospect of overcharge liability, respond-
ents, a group of motor-carrier rate bureaus, petitioned the 
United States Court of Appeals for the Eleventh Circuit to 
review the Commission’s new remedy. The Eleventh Cir-
cuit accepted respondents’ argument that the Commission 
lacks the power to reject effective tariffs. American Truck-
ing Assn., Inc. v. United States, 688 F. 2d 1337 (1982). Be-
cause the Fifth Circuit previously had found the Commission 
to possess authority to reject effective tariffs in a different 
context, Aberdeen & Rockfish R. Co. v. United States, 682 
F. 2d 1092 (1982), cert, pending, No. 82-707, we granted 
certiorari in this case to examine the Commission’s powers 
to reject effective tariffs. 462 U. S 1130 (1983). We now 
reverse the judgment of the Eleventh Circuit.
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II
The issue before us is narrow. Most aspects of the Com-

mission’s authority to supervise motor-carrier rate-bureau 
agreements are not seriously challenged. For example, the 
Commission undisputedly has the power to terminate a 
rate-bureau agreement if the agreement itself fails to meet 
MCA guidelines or if bureau members persist in filing tariffs 
in violation of the terms of the agreement. 49 U. S. C. 
§ 10706(f). Moreover, during the 30 days before a tariff pro-
posed by a bureau member goes into effect, the Commission 
clearly has authority to reject the proposal if it was submit-
ted in violation of a rate-bureau agreement.3 49 U. S. C.

3 Respondents contest this point. In an argument repudiated by the 
Eleventh Circuit, American Trucking Assn., Inc. v. United States, 688 F. 
2d 1337, 1353 (1982), respondents contend that under § 10762(e) the Com-
mission is empowered to reject a tariff only when the application therefor 
contains a formal, as opposed to a substantive, defect. We decline to read 
§ 10762(e) so narrowly. As the District of Columbia Circuit noted in a 
similar context: “[Rejection] is not limited to defects of form. It may be 
used by an agency where the filing is so patently a nullity as a matter of 
substantive law, that administrative efficiency and justice are furthered by 
obviating any docket at the threshold rather than opening a futile docket.” 
Municipal Light Boards v. FPC, 146 U. S. App. D. C. 294, 299, 450 F. 2d 
1341, 1346 (1971), cert, denied, 405 U. S. 989 (1972); see also Southern 
Motor Carriers Rate Conference, Inc. v. United States, 676 F. 2d 1374, 
1377 (CA11 1982) (amended opinion); cf. United Gas Pipe Line Co. v. 
Mobile Gas Service Corp., 350 U. S. 332, 347 (1956).

Respondents also argue that, even if § 10762(e) extends to substan-
tive defects, it should not apply to violations of rate-bureau agreements 
because the ICC’s sole remedy for such violations is termination of agree-
ment approval under 49 U. S. C. § 10706(f). While the ICC has the option 
to terminate agreement approval under § 10706(f), see supra this page, 
Congress has expressly provided that powers enumerated in the Interstate 
Commerce Act do not preclude the Commission from taking other actions 
consistent with its statutory duties. § 10321(a). Since the Commis-
sion has a statutory duty to supervise rate-bureau agreements, see 
supra, at 356-357, we agree with the Eleventh Circuit that it is a perfectly 
reasonable exercise of administrative authority for the Commission to 
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§ 10762(e). In addition, if the Commission suspects that a 
proposed tariff has been submitted in violation of a rate-
bureau agreement but no violation is immediately evident, 
the Commission may postpone the tariff’s effective date for 
up to seven months, and conduct an investigation into its law-
fulness. §10708. If the investigation uncovers a rate-
bureau agreement violation before the suspension period 
expires, the Commission may reject the proposed tariff. 
Furthermore, the Commission may conduct an investigation 
into a tariff’s lawfulness at any time after it has gone into ef-
fect, and, if the tariff is found to have been the product of a 
bureau agreement violation, the Commission has authority to 
cancel the tariff and require that a reasonable and nondis- 
criminatory rate apply in the future. § 10704(b)(1). When-
ever the Commission finds an effective tariff unlawful, in-
jured parties can recover both damages under § 11705(b)(3) 
and whatever additional amounts the antitrust laws allow. 
Finally, the Commission has authority to impose civil and 
criminal penalties on rate agreement violators. §§ 11901(b), 
11914(b).

Our sole concern in this case is whether, in addition to the 
remedial powers listed above, the Commission has the au-
thority to reject retroactively a tariff submitted in substan-
tial violation of a rate-bureau agreement once that tariff has 
gone into effect.4 As a practical matter, the question is 
whether motor carriers that provide services based on effec-

refuse to accept proposed tariffs submitted in violation of rate-bureau 
agreements. 688 F. 2d, at 1352-1353; cf. Board of Trade n . ICC, 646 F. 2d 
1187, 1193 (CA7 1981) (Commission is obliged to reject such tariffs).

4 Prior to 1979, the Commission had no need to reject effective tariffs, 
because the Commission’s staff examined every filing prior to the effective 
date of the proposed tariff and, if an obvious defect was discovered, the 
tariff was rejected immediately. In 1979, however, budgetary cutbacks 
forced the Commission to abandon its comprehensive examination pro-
gram. Since then, the Commission has reviewed only a random sampling 
of tariff filings, and tariffs with obvious defects inevitably are permitted to 
go into effect. See Southern Motor Carriers Rate Conference, Inc. v. 
United States, supra, at 1376-1377.
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tive tariffs submitted in substantial violation of rate-bureau 
agreements can be held liable to injured parties for the entire 
amount by which their rates exceed the previous rates, and 
not just for the damages caused by the violation.6

A
Since the Commission styled its new remedy as a rejection 

power, the most obvious source of the authority claimed by 
the Commission is 49 U. S. C. § 10762(e), which provides:

“The Commission may reject a tariff submitted to it by 
a common carrier under this section if that tariff violates 
this section or regulation of the Commission carrying out 
this section.”

At least superficially, § 10762(e) supports the Commission’s 
exercise of the power it asserts in this case. The subsection 
authorizes the rejection of tariffs, and does not distinguish 
between proposed and effective tariffs. Inasmuch as Con-
gress in other contexts has expressly limited aspects of the 
Commission’s enforcement powers to proposed tariffs, e. g., 
49 U. S. C. § 10708(a)(1) (suspension of proposed rates), the 
absence of limitation in § 10762(e) suggests that the Commis-
sion may reject both proposed and effective tariffs. How-
ever, the language of § 10762(e) and the structure of the Com-
mission’s remedial authority under the Interstate Commerce 
Act (ICA), as amended, 49 U. S. C. § 10101 et seq., persuade 
us that Congress could not have meant § 10762(e) to confer on 

6 The difference can be significant for carriers. In suits under 49 
U. S. C. § 11705(b)(3), damages awards are limited to the extent to which 
an unlawful tariff was unreasonable or discriminatory. See Spencer Plant 
Foods, Inc. v. Atlantic Coast Line R. Co., 302 I. C. C. 799, 800 (1958); 
Boren-Stewart Co. v. Atchison, T. & S. F. R. Co., 196 I. C. C. 120, 125- 
126 (1933). Accordingly, if a motor carrier submits a large tariff increase 
in violation of its rate-bureau agreement, but the increase is neither unrea-
sonable nor discriminatory, application of the Commission’s proposed rem-
edy will expose the carrier to liabilities greatly in excess of the damages 
available under § 11705(b)(3).
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the Commission a broad power to nullify effective tariffs 
retroactively.

To begin with, the term “reject” connotes a refusal to 
receive at the threshold. To interpret the power to reject 
as a license to revoke a tariff that the Commission has al-
ready accepted would be contrary to the plain language of 
the subsection.6 For this reason, the District of Columbia 
Circuit has concluded that rejection provisions analogous to 
§ 10762(e) do not extend to tariffs that have gone into ef-
fect. In a case involving the former Federal Power Commis-
sion’s rejection authority, Judge Leventhal likened rejection 
to “a motion to dismiss on the face of the pleading,” and de-
clared rejection to be “‘a peremptory form of response to 
filed tariffs.’” Municipal Light Boards v. FPC, 146 U. S. 
App. D. C. 294, 299, 450 F. 2d 1341, 1346 (1971) (quoting 
F. Welch, Cases and Text on Public Utility Regulation 581 
(1961)), cert, denied, 405 U. S. 989 (1972). In a subsequent 
case dealing with the former Civil Aeronautics Board’s rejec-
tion authority, another appellate panel approved of Judge 
Leventhal’s analysis and concluded: “[R]ejection is a regula-
tory device properly used only prior to a tariff’s effective 
date.” Delta Air Lines, Inc. v. CAB, 177 U. S. App. D. C. 
100, 121, 543 F. 2d 247, 268 (1976) (emphasis in original).

A further reason to believe that § 10762(e) does not ex-
tend to effective tariffs is the difference between the 
procedural safeguards incorporated into § 10762(e) and 
those that Congress built into remedies clearly designed 
to reach effective tariffs. On its face and as applied 
by the Commission, § 10762(e) offers affected carriers no

6 Section 10762(e)’s placement within the ICA lends credence to the view 
that rejection is a summary power to be used at the outset of the rate-filing 
process. Section 10762(e) appears in a section regulating the manner in 
which new tariffs are to be filed with the Commission prior to their effec-
tive date. By authorizing the Commission to “reject a tariff ... if that 
tariff violates this section,” § 10762(e) seems focused on the Commission’s 
authority to turn away a tariff submission at the time of filing.
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opportunity to challenge a decision to reject. Rejection is 
peremptory, and the carrier’s only recourse is to submit a 
corrected tariff. On the other hand, § 10704(b), which deals 
with the Commission’s authority to cancel effective tariffs 
and to prescribe new rates for the future, provides that the 
Commission must conduct a full hearing before taking any 
action. It would be bizarre, to say the least, to interpret 
§ 10762(e) to give the Commission peremptory authority to 
void effective rates retroactively, when § 10704(b) places pro-
cedural constraints on the Commission’s authority to take the 
less drastic step of modifying effective tariffs prospectively.

Similarly, reading § 10762(e) to give the Commission un-
bridled discretion to reject effective tariffs at any time 
would undermine restraints placed by Congress on the 
Commission’s power to suspend a proposed tariff pending 
investigation. See § 10708; supra, at 360. The Commis-
sion’s power to suspend is limited to the seven months 
after the proposed tariff’s effective date, and final action 
in a suspension-investigation proceeding can be taken only 
after a full hearing. §§ 10708(a)(2), (b). Were we to read 
§ 10762(e) as broadly as the Commission proposes, the tempo-
ral and procedural constraints of § 10708 would be nugatory, 
since the Commission could rely on its rejection powers to 
void a regulation at any time and without any procedural 
safeguards.

The language of § 10762(e) is admittedly ambiguous, and, 
in the ordinary course, we might defer to the Commission’s 
view that the subsection should be given a liberal interpre-
tation. However, in this case, the Commission’s interpreta-
tion is unsupported by a natural reading of the provision 
and inconsistent with the remedial structure established 
by Congress.7 Under these circumstances, we cannot defer 

’Previous decisions of this Court coupled with past rulings of the 
Commission cast further doubt on the proposition that § 10762(e) author-
izes the Commission to nullify any effective tariff containing either
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to the Commission’s interpretation, and we accept the view 
of the Eleventh Circuit that § 10762(e) does not license the 
Commission to reject effective tariffs.

B
Although we conclude that § 10762(e) does not bestow 

on the Commission a general authority to reject effective 
tariffs, this conclusion does not resolve the dispute. The 
Commission’s authority under the Interstate Commerce

substantive or formal defects. In Berwind-White Coal Mining Co. v. Chi-
cago & Erie R. Co., 235 U. S. 371 (1914), and again in Davis v. Portland 
Seed Co., 264 U. S. 403 (1924), we stressed the importance of common car-
riers’ being able to rely on effective tariffs on file with the Commission. 
As the Commission itself once recognized, these cases “strongly sugges[t] 
that recovery for a tariff’s failure to comply with a formal requirement may 
be limited to the amount of damage suffered by the shipper.” Brief for 
Federal Respondents in Opposition in Nitrochem, Inc. v. ICC, 0. T. 1981, 
No. 81-1205, p. 6. Reading § 10762(e) to authorize retroactive rejection 
of effective tariffs would significantly undermine the repose that carriers 
have traditionally been permitted to enjoy once their tariffs have been 
accepted by the Commission.

Indeed, until the recent past, the Commission generally shared the view 
that, though a tariff might have been submitted in a technically deficient 
manner, the tariff was not a nullity and a shipper’s recovery was limited to 
actual damages. See Boren-Stewart Co. v. Atchison, T. & S. F. R. Co., 
196 I. C. C. 120 (1933); see also Acme Peat Products, Ltd. v. Akron, C. & 
Y. R. Co., 277 I. C. C. 641, 644 (1950) (“Where tariffs are tendered to and 
accepted by the Commission, the rates therein become applicable, even 
though technically they should have been rejected upon tender”). The few 
instances in which the Commission has nullified effective tariffs have in-
volved cases of tariffs mistakenly filed with the Commission by carriers 
outside the Commission’s jurisdiction. See Acme Fast Freight, Inc., 
et al., Common Carrier Application, 17 M. C. C. 549 (1939), sustained, 30 F. 
Supp. 968 (SDNY), aff’d, 309 U. S. 638 (1940) (per curiam); Mercer Valley 
R. Co. v. Pennsylvania R. Co., 69 I. C. C. 233 (1922). Only in 1978 did 
the Commission propose to nullify an effective tariff of a carrier within the 
Commission’s jurisdiction. National Assn, of Specialized Carriers, Inc., 
Agent-Show Cause and Strike Order, I. C. C. Order No. 36870 (Apr. 11, 
1978). While an agency is free to change its mind about the meaning of an 
enabling Act, that the Commission has so long adhered to a narrow view of 
its rejection authority has some probative value for our decision today.
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Act is not bounded by the powers expressly enumerated in 
the Act. 49 U. S. C. § 10321(a). As we have held in the 
past, the Commission also has discretion to take actions that 
are “‘legitimate, reasonable, and direct[ly] adjunct to the 
Commission’s explicit statutory power.’” Trans Alaska 
Pipeline Rate Cases, 436 U. S., at 655 (quoting United States 
v. Chesapeake & Ohio R. Co., 426 U. S. 500, 514 (1976)). 
We have recognized that the Commission may elaborate upon 
its express statutory remedies when necessary to achieve 
specific statutory goals. In this case, the Commission ar-
gues that the retroactive rejection of rate-bureau tariffs is 
simply an adjunct to the Commission’s § 10762(e) rejection 
authority, and that, to the extent that there is an elaboration 
on that authority, it is necessary to ensure compliance with 
rate-bureau agreements. In these narrow circumstances, 
we agree.

The doctrine of ICC discretion arose out of a recognition 
that, since drafters of complex ratemaking statutes like the 
ICA neither can nor do “include specific consideration of 
every evil sought to be corrected,” the absence of express re-
medial authority should not force the Commission “to sit idly 
by and wink at practices that lead to violations of [ICA] pro-
visions.” American Trucking Associations, Inc. v. United 
States, 344 U. S. 298, 309-310, 311 (1953). The doctrine 
originated in cases in which we accorded the Commission lati-
tude to interpret its statutory powers in a reasonable man-
ner. See, e. g., American Trucking Associations, Inc. v. 
United States, supra; cf. Permian Basin Area Rate Cases, 
390 U. S. 747, 774-777 (1968) (comparable construction of the 
authority of the FPC under the Natural Gas Act). More re-
cently, however, we have applied the doctrine to sustain the 
Commission’s efforts to place reasonable conditions on its ac-
ceptance of proposed tariffs. For instance, in United States 
v. Chesapeake & Ohio R. Co., supra, we upheld a decision by 
the Commission to approve tariff increases only on the condi-
tion that carriers spend a specific portion of the increase on 
capital improvements and deferred maintenance. Although 
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the IC A provides the Commission no express authority to 
dictate the manner in which carriers expend their revenues, 
we held that the Commission’s conditions of approval were 
sufficiently tied to the ICA’s statutory goal of safeguarding 
the Nation’s transportation system to withstand judicial 
review.

In Trans Alaska Pipeline Rate Cases, supra, this Court 
again addressed the Commission’s discretionary authority to 
condition tariff approval in a manner reasonably tied to statu-
tory objectives. In that case, the Commission had extracted 
from pipeline owners, in exchange for approval of a tentative 
tariff schedule, the owners’ promise to refund whatever 
portion of the tentative rates the Commission subsequently 
found to be unreasonable. Claiming this action was un-
authorized under the ICA, the pipeline owners argued that 
the Commission was required to choose between either sus-
pending the proposed tariffs for an investigation into their 
reasonableness or approving the tariffs subject to prospec-
tive modification at some future date. Even though we 
agreed that the Commission lacks explicit authority to order 
refunds on tariffs that have gone into effect, we declined to 
interpret the ICA as placing the Commission in the dilemma 
posited by the pipeline owners. Suspension would have de-
layed the opening of the Alaska pipeline, whereas uncondi-
tional approval of the proposed rates might have unjustly 
enriched the pipeline owners. Since both alternatives were 
inconsistent with the policies underlying the ICA, we con-
cluded that the Commission was justified in transcending its 
explicit remedial authorities and conditioning the approval 
of the Alaska-pipeline tariffs on a commitment to refund 
unreasonably high rates.

The remedial authority at issue in this case consists of 
another effort by the Commission to place a condition on the 
approval of a proposed tariff. In effect, the Commission 
has informed all motor carriers submitting proposed tariff
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increases that the Commission will approve those increases 
subject to the condition that the carriers may be called upon 
to disgorge the increases if the Commission later discovers 
that the tariffs were submitted in substantial violation of a 
rate-bureau agreement. This retroactive rejection of tariffs 
is akin to the remedial authorities that Congress expressly 
delegated the Commission. A primary responsibility of the 
Commission is to supervise and approve tariffs submitted 
under the ICA. Under 49 U. S. C. § 10762(e), the Commis-
sion is expressly empowered to reject tariffs prior to their 
effective date. The Commission’s proposal to reject effective 
tariffs submitted in substantial violation of rate-bureau 
agreements simply extends the Commission’s express rejec-
tion authority so that the Commission may adequately super-
vise motor-carrier rate-bureau agreements. The question 
presented by this case is whether fashioning this remedy falls 
within the Commission’s authority to modify express reme-
dies in order to achieve legitimate statutory purposes. To 
lie within the Commission’s discretionary power, the pro-
posed remedy must satisfy two criteria: first, the power must 
further a specific statutory mandate of the Commission, and 
second, the exercise of power must be directly and closely 
tied to that mandate.

The Motor Carrier Act of 1980 presents a statutory basis 
for the Commission to approve motor-carrier tariffs on the 
condition that the Commission may later nullify increases 
found to have been submitted in substantial violation of rate-
bureau agreements. The legislative history of the Act is 
clear that, beyond the bounds of immunity granted in 
§ 10706(b)(3), Congress wanted the forces of competition to 
determine motor-carrier tariffs.8 The function of the Com-
mission’s proposed remedy is to ensure that motor carriers 

8 See H. R. Rep. No. 96-1069, pp. 27-28 (1980); 126 Cong. Rec. 7777 
(1980) (statement of Sen. Cannon).
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collude only as permitted by the MCA guidelines. The con-
ditional approval of motor-carrier tariffs with concomitant 
threat of overcharge liability provides strong incentives for 
motor carriers to abide by the terms of their rate-bureau 
agreements. Since § 10706(b)(3) prescribes the guidelines 
for rate-bureau agreements, this remedy encourages motor 
carriers to limit their collective activities to the areas that 
Congress described in the statutory guidelines.

There can be little doubt that Congress intended for the 
Commission to play a key role in holding carriers to the 
§ 10706(b)(3) guidelines. Section 10706(b)(3), like the Reed- 
Bulwinkle Act before it, grants motor carriers immunity 
from the antitrust laws. To some degree, § 10706(b)(3) is 
self-enforcing, because bureau members will strive to stay 
within its guidelines in order to avoid the antitrust liability 
that transgressions could precipitate. However, the proce-
dures governing the administration of § 10706(b)(3) demon-
strate that Congress envisioned that the Commission—and 
not the threat of antitrust liability—would be the primary 
enforcer of the guidelines. It is, after all, the Commis-
sion that decides which bureau agreements conform to the 
dictates of § 10706(b)(3). 49 U. S. C. § 10706(b)(2). It 
is the Commission that is empowered to terminate or sus-
pend rate-bureau agreements. §§ 10706(f), (h). And, it is 
the Commission that may impose conditions on rate-bureau 
agreements in order to further National Transportation 
Policy. § 10706(b)(2).9

9 As respondents stress, Congress passed § 10706(b)(3) partially to re-
strain the Commission from exercising too much discretion in dictating 
the terms of rate-bureau agreements. See supra, at 356-357. However, 
the limitations on the Commission’s power embodied in the MCA are all 
directed at the Commission’s substantive authority to set the criteria for 
acceptable rate-bureau agreements. No provision of the Act limits the 
Commission’s remedial authority to deal with motor carriers that operate 
in clear violation of approved agreements. To the contrary, the House 
Report on the MCA expressly states that the legislation will not diminish 
the Commission’s enforcement authority. See H. R. Rep. No. 96-1069, 
supra, at 40.
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More difficult to answer is the question whether the Com-
mission’s conditional approval of motor-carrier tariffs is a 
means of policing rate-bureau agreements sufficiently direct 
and close to the Commission’s statutory mandate to warrant 
approval. The Commission offers two imbricated justifica-
tions for its new remedy. First, the Commission argues 
that, without the potential for overcharge damages awards, 
shippers will not have sufficient incentive to report rate-
bureau violations to the Commission or to file antitrust suits on 
their own. Second, the Commission claims that it must have 
the power to approve bureau tariffs conditionally because the 
other remedial tools at its disposal are inadequate to enforce 
compliance with bureau agreements. In the Commission’s 
view, the threshold remedies of peremptory rejection of pro-
posed rates and of suspension of rates pending investigation 
are inadequate to cope with substantial violations, which are 
typically shrouded in secrecy and undetectable on the face of 
a tariff proposal. If a substantial bureau violation comes to 
light once a tariff is in effect, the Commission’s only statutory 
remedy is to declare the tariff in violation of the IC A and to 
prescribe a new rate for the future. Admittedly, such a dec-
laration and prescription will render the offending carriers 
liable for damages actions brought by injured shippers, but 
the size of the damages awards would, in the Commission’s 
opinion, provide insufficient incentive to keep carriers faith- 
ftil to their bureau agreements.10 Similarly, the Commission 
maintains that its penalty authority is too weak to guarantee 
compliance with bureau agreements.11

But the very potency of overcharge is what makes the nul-
lification of motor-carrier tariffs a troubling exercise of Com-

10 See n. 5, supra.
11 In another field, the inadequacy of an agency’s express statutory au-

thority might be seen as evidence that Congress intended for the agency 
not to possess more adequate powers. However, this inference cannot be 
drawn in this area because 49 U. S. C. § 10321(a) provides: “Enumeration 
of a power of the Commission in this subtitle does not exclude another 
power the Commission may have in carrying out this subtitle.”
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mission authority. For a motor carrier, overcharge liability 
may be ruinous. Overcharge awards can easily surpass the 
damages for which carriers have historically been liable 
under § 11705(b)(3), and may even exceed the treble damages 
to which the carriers are vulnerable under the antitrust 
laws. Indeed, the effect of the Commission’s proposed new 
remedy is to convert the ICC into the Federal Government’s 
most potent enforcer of the antitrust laws, albeit for the lim-
ited purpose of ensuring compliance with the guidelines of 
§ 10706(b)(3).12

Nevertheless, we agree with the Commission that its new 
remedy is a justifiable adjunct to its express statutory man-
date. The nullification of effective tariffs submitted in viola-
tion of rate-bureau agreements is directly aimed at ensuring 
that motor carriers comply with the guidelines established 
by Congress in the MCA. Consistent with congressional 
intent, the remedy stimulates competitive pricing beyond 
the bounds of the motor-carrier immunity granted in 
§ 10706(b)(3). Moreover, the structure of the MCA and its 
legislative history establish that Congress expected that the 
Commission would play a key role in holding carriers to the 
§ 10706(b)(3) guidelines, and it is within the Commission’s 
discretion to decide that the only feasible way to fulfill its 
mandate is to condition approval of motor-carrier tariffs on 
compliance with approved rate-bureau agreements.

Our concern over the harshness of this new remedial au-
thority is lessened by the significant steps the Commission 
has taken to ensure that the penalty will not be imposed un-
fairly. Under the Commission’s proposed scheme, effective 
tariffs will be nullified only upon findings of substantial viola-
tions of rate-bureau agreements. The guidelines for anti-
trust immunity set out in § 10706(b)(3) are of such a nature

12 Under some circumstances, overcharge liability might exceed the 
maximum penalty for criminal violations of the antitrust laws, which is $1 
million. See 15 U. S. C. § 1 et seq.
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that carriers who submit tariffs in substantial violation of 
agreements will be aware of their transgressions. So con-
cerns that the new remedy will be used to penalize carriers 
that inadvertently transgress rate-bureau agreements are 
largely unfounded. Moreover, the risk that the Commission 
will err in finding substantial violations is lessened by the 
procedural safeguards of full hearings and judicial review 
that are built into the Commission’s proposal. Finally, the 
Commission has reserved the discretion to withhold the 
sanction of retroactive rejection, should the circumstances 
of a violation counsel lenity.13

Ill
For the foregoing reasons, we conclude that the Commis-

sion does not exceed its authority by nullifying effective 
motor-carrier tariffs submitted in substantial violation of 
rate-bureau agreements. Accordingly, the judgment of the 
Eleventh Circuit is reversed, and the case is remanded to the 
Court of Appeals for further proceedings consistent with this 
opinion.

It is so ordered.

Justi ce  O’Conn or , with whom Justi ce  Blackm un , 
Just ice  Powell , and Justic e Stevens  join, dissenting.

This case presents the question whether the Interstate 
Commerce Commission (Commission) may nullify a motor 
carrier tariff at any time after it has become effective. Such 
nullification renders the carrier liable to shippers for the 
amount by which the rejected rate exceeds the last rate the 
carrier has lawfully filed. The Court quite correctly reasons 

13 Although it is difficult to know how the Commission will exercise this 
discretion, in the only analogous case to date, which happened to involve a 
railroad rate bureau, the Commission decided that the circumstances of the 
rate-bureau agreement violation did not warrant rejection. See Transit 
on Wheat Between Reshippinq Point and Destination, 365 I. C. C. 890 
(1982).
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that 49 U. S. C. § 10762(e) does not authorize the Commis-
sion to reject effective tariffs. See ante, at 361-364. Read-
ing § 10762(e) to authorize such action would indeed give the 
Commission an “unbridled discretion” that Congress did not 
intend it to have. See ante, at 363. However, after having 
correctly rejected § 10762(e) as a basis for the proposed rejec-
tion power, the Court then mysteriously concludes that the 
power is within the Commission’s “discretionary power” to 
ensure that shippers adhere strictly to their approved rate 
bureau agreements. Ante, at 367. I frankly do not under-
stand how this alternative “discretionary power” rationale 
better reins in the Commission’s discretion. Accordingly, 
I dissent.

I
The Court starts with the proposition that the enumeration 

of certain Commission powers in the Interstate Commerce 
Act, as amended, 49 U. S. C. § 10101 et seq., does not neces-
sarily exclude others not expressly listed. See ante, at 
364-365. I have no quarrel with that proposition. Like 
most agencies, the Commission is authorized to prescribe 
regulations to carry out its statutory duties. 49 U. S. C. 
§ 10321(a). The Commission’s efforts to interpret and imple-
ment the tariff filing provisions therefore deserve consider-
able judicial deference. See American Trucking Associa-
tions, Inc. v. United States, 344 U. S. 298, 311 (1953); see 
generally United States v. Chesapeake & Ohio R. Co., 426 
U. S. 500 (1976); Trans Alaska Pipeline Rate Cases, 436 
U. S. 631 (1978). But this rule of deference has never been 
equated with a “discretionary power” in the Commission 
to place conditions on its acceptance of proposed tariffs. 
I think the Court misreads its prior cases in finding such 
authority today.

The Court did not, as today’s opinion asserts, approve the 
concept of “discretionary power” of the Commission in 
United States v. Chesapeake & Ohio R. Co., supra. In that 
case, the Commission proposed to allow an immediate rate in-
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crease on the condition that the benefited rail carriers devote 
to certain designated uses the additional revenues earned 
during the 7-month period the rates would otherwise have 
been suspended. Though the Commission had no express 
power to place conditions on the use of these revenues, the 
Court concluded that qualifying immediate acceptance in this 
manner was “a legitimate, reasonable, and direct adjunct [of] 
the Commission’s explicit statutory power to suspend rates 
pending investigation.” 426 U. S., at 514. Delaying im-
plementation of the new tariffs would only have frustrated 
Congress’ desire to improve the condition of the railroads. 
Thus, the Commission’s decision to condition its acceptance 
on use of the moneys earned during the 7-month suspension 
period was “an alternative tailored far more precisely to the 
particular circumstances presented.” Ibid.

Nor did the Trans Alaska Pipeline Rate Cases, supra, ap-
prove any principle of inherent Commission authority. In 
these cases, the Commission proposed to allow the owners of 
the Trans Alaska Pipeline System to implement immediately 
rates on condition that the carriers refund any amounts col-
lected during the period the rates would otherwise have been 
suspended and later determined to be unlawful. The Court 
sustained the Commission’s efforts, finding that the condition 
was a power “ ‘ancillary’ to [the] suspension power” and that 
immediate implementation would further Congress’ policy of 
early development and delivery of oil from Alaska’s North 
Slope. 436 U. S., at 654-655. Again, the Court deferred to 
the Commission’s efforts, but only because the Commission 
had implemented an alternative that was carefully tied to 
the statutory suspension power and narrowly tailored to the 
particular circumstances presented. Id., at 655.

Thus, Chesapeake & Ohio R. Co. and Trans Alaska Pipe-
line Cases support neither the remedy the Commission has 
proposed to implement here nor the power on which the 
Court suggests that it can be based. In contrast to the con-
ditions imposed in those cases, the Commission’s proposed 
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retroactive rejection power is not a “direct adjunct” of the 
statutory suspension power. The Commission claims the 
power retroactively to reject a tariff at any time, not just 
during the 7-month period it could otherwise have suspended 
and investigated the proposed rates. More importantly, 
neither case even mentions the principle of “discretionary 
power” on which the Court today relies. Rather, the Court 
in both cases gave traditional judicial deference to the Com-
mission’s use of its express statutory powers. The idea of a 
boundless “discretionary power” was simply not considered.

II
Perhaps recognizing the open-ended character of the regu-

latory principle it announces, the Court suggests that two 
limiting criteria will cabin the Commission’s discretionary au-
thority. First, the Court proposes that the authority must 
be exercised to further a specific statutory mandate. Ante, 
at 367. Second, the Court proposes that the exercise of the 
authority must be directly and closely tied to that mandate. 
Ibid. Whatever the merits of these criteria, they definitely 
are not satisfied in the circumstances of this case.

A
The Court points to the Motor Carrier Act of 1980, Pub. L. 

96-296, 94 Stat. 793, as the statutory mandate that the Com-
mission’s retroactive rejection authority is being used to fur-
ther. According to the Court, the Congress enacting this 
legislation left to the Commission discretionary authority to 
fashion remedial powers necessary to ensure that shippers 
adhere strictly to their approved rate bureau agreements. 
Ante, at 368. However, an examination of the history 
behind this legislation unambiguously refutes this view.

Prior to the enactment of the Motor Carrier Act, the Com-
mission had been attempting to curtail drastically the motor 
carriers’ opportunities to engage in collective ratemaking. 
In one rulemaking proceeding, for example, the Commission 
had proposed exactly what Congress itself had earlier re-
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jected—namely, to apply to motor carrier rate bureaus the 
severe restrictions on collective ratemaking authority statu-
torily imposed on rail rate bureaus by the Railroad Revital-
ization and Regulatory Reform Act of 1976. See 43 Fed. 
Reg. 1809 (1978). In another instance, the Commission had 
proposed to review every individual ratemaking agreement 
to determine if continued approval would be warranted under 
new Commission standards. See id., at 1666. And in 1979, 
when budgetary constraints and increased filings caused it to 
change its tariff monitoring practices, the Commission twice 
asserted that retroactive tariff rejection was necessary to 
combat anticompetitive practices in the motor carrier indus-
try. See 44 Fed. Reg. 58511, 58512, 60122, 60123-60124 
(1979). The 1980 Congress shared the Commission’s desire 
to increase competition in the motor carrier industry, but it 
rejected the Commission’s attempts to create that compe-
tition on its own initiative.

Well aware that the “Commission ha[d] recently embarked 
upon a series of reviews of rate bureau agreements to deter-
mine whether they should be continued and, if so, under what 
conditions,” H. R. Rep. No. 96-1069, p. 27 (1980), Congress 
made clear that it wanted to reduce the Commission’s regula-
tory authority over motor carrier rate bureau practices.

“[I]n order to reduce the uncertainty felt by the Nation’s 
transportation industry, the . . . Commission [is] given 
explicit direction for regulation of the motor carrier in-
dustry and well-defined parameters within which it may 
act pursuant to congressional policy; . . . the . . . Com-
mission should not attempt to go beyond the powers 
vested in it by the Interstate Commerce Act . . . and 
other legislation enacted by Congress.” 94 Stat. 793.

Senator Cannon, one of the sponsors of the 1980 Act, 
explained:

“[L]egislation is desperately needed to clarify the exist-
ing regulatory uncertainty that plagues the industry and 
those who care about it.. . . This bill gives specific direc-
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tion to the Interstate Commerce Commission and we ex-
pect those directions to be followed. Where the Com-
mission is to be given more discretion, it is clear from the 
statute, but in most cases, the discretion is eliminated.” 
126 Cong. Rec. 7777 (1980).

Representative Harsha gave a similar explanation to his 
colleagues in the House:

“For too long Congress has basically been on the side-
lines, while the Interstate Commerce Commission exer-
cised unduly wide discretion in regulating the Nation’s 
motor carrier industry... . [I]n the past several years, it 
has made changes in the regulatory system on its own 
initiative[,] in the absence of congressional guidance, if 
not consultation.

“It is not the intent of the committee, and I am cer-
tain that it is not the will of Congress, that while we 
reduce the amount of needless regulation in the trucking 
industry, we increase the regulatory powers of ICC 
bureaucrats.

“Therefore, [the bill] give[s] clear guidelines to the 
ICC on how to administer the law. In so doing, the 
committee expects the Commission to stay within the 
explicit powers invested by the new statute. ...” Id., 
at 15585.

These sentiments were echoed in the Committee Reports of 
each congressional chamber. See H. R. Rep. No. 96-1069, 
supra, at 29; S. Rep. No. 96-641, p. 31 (1980).

To be sure, Congress wanted the Commission to “retain 
and enforce existing regulations as to the processing of 
loss, damage, and overcharge claims . . . .” H. R. Rep. 
No. 96-1069, supra, at 40. But Congress expressed a strong 
disapproval of all of the Commission’s pre-1980 regulatory 
innovations, and the retroactive rejection remedy had been 
prominent among them. See 44 Fed. Reg. 60122, 60123-
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60124 (1979); see also Motor Carrier Rate Bureaus—Imple-
mentation ofP. L. 96-296, 3641. C. C. 464, 503 (1980) (Com-
missioner Gilliam, concurring); 45 Fed. Reg. 55742 (1980) 
(Commissioner Stafford, dissenting). Thus, while the 1980 
Congress may not have intended to diminish the Commis-
sion’s existing enforcement authority, there can be no doubt 
about its intention to prevent the Commission from unilat-
erally enlarging its own discretionary powers.

B
The Court contends, nevertheless, that the rejection 

power is directly and closely tied to 49 U. S. C. § 10762(e). 
Ante, at 369-371. On this view, nullification of effective 
tariffs is necessary both to ensure that motor carriers comply 
with the guidelines established by Congress and to stimulate 
competitive pricing beyond the bounds of the motor-carrier 
immunity granted in § 10706(b)(3). Though resulting awards 
could easily surpass the damages for which carriers may be 
held liable under the antitrust laws, and could therefore 
convert the Commission into the Federal Government’s most 
potent antitrust enforcer, the Court concludes that deference 
to the Commission’s efforts to enforce § 10706(b)(3), is not 
inappropriate. Ante, at 370-371. I must disagree.

Even if Congress had left the Commission discretion to 
fashion some new remedies to enforce § 10706(b)(3), there is 
much reason to believe that the retroactive rejection power 
could not properly be among them. As previously noted, the 
Commission proposed to use this same retroactive rejection 
remedy for similar purposes prior to the 1980 legislation. 
See supra, at 375. The Commission was concerned, because 
of budgetary constraints and increased tariff filings, that it 
could not catch all improper tariffs and that carriers would 
have incentives to exceed their limited immunity from the 
antitrust laws. Ibid. The 1980 Congress was well aware of 
the Commission’s concerns and of the remedies the Commis-
sion then had available to it. Yet Congress did not include 
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the rejection power in its comprehensive restructuring of the 
rate bureau regulatory system. Rather, it emphasized that 
it did not want to increase the power of the Commission. 
Perhaps the Commission is correct in asserting that shippers 
lack sufficient incentives to ensure optimal enforcement of 
the antitrust laws. But that is a gap Congress obviously 
wanted the Department of Justice, not the Commission, to 
fill. See 364 I. C. C., at 503 (Commissioner Gilliam, concur-
ring); 46 Fed. Reg. 2295 (1981) (Commissioner Clapp, concur-
ring). Making the Commission the most potent enforcer of 
the Nation’s antitrust laws is hardly compatible with the 
congressional antagonism toward the Commission’s specific 
pre-1980 deregulation initiatives.

Indeed, it is easy to see why Congress would not have 
included a retroactive rejection power among the arsenal of 
powers available to the Commission. Part of the Motor Car-
rier Act’s purpose was, as the Commission asserts, to limit 
the rate bureaus’ freedom to engage in collusive behavior. 
Conversely, however, the 1980 Act was equally intended to 
promote certainty in industry pricing and to protect carriers’ 
reliance on filed tariffs. In the motor carrier industry, goods 
are shipped, revenues collected, and business plans formu-
lated in reliance on these tariffs. In 1980, Congress appar-
ently continued to believe that effective national transporta-
tion policy requires that carriers be able to rely on their filed 
rates and know that liability for charging those rates will 
result only if shippers show actual damage. Congress has 
deliberately encouraged carriers, within limits, to set prices 
collectively, and has insulated them from the proscriptions 
of the antitrust laws when they do so. The rejection power, 
by contrast, confronts carriers with a large and uncertain 
liability and discourages the collective price setting clearly 
contemplated by the Act. The rejection power “create[s] a 
legalized, but endless, chain of departures from [filed] tar-
iff [s];. . . destroy[s] the equality and certainty of rates, and, 
contrary to the statute, . . . make[s] the carrier liable for
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damages beyond those inflicted and to persons not injured.” 
Davis v. Portland Seed Co., 264 U. S. 403, 421 (1924). The 
power is, therefore, incompatible with collective aspects of 
the rate-setting scheme Congress intended to promote.

Ill
What the Commission really seeks is a remedy that is not 

statutorily authorized but that is alleged to be administra-
tively needed. The need, of course, is far from clear, given 
the impressive array of prescriptive powers, overcharge 
assessments, damages remedies, and civil and criminal fines 
at the Commission’s disposal. See 49 U. S. C. §§ 11705(b) 
(l)-(3), 10704, 11901(b), 11914(b). If the Commission be-
lieves that it needs additional remedial power to enforce 
the rate bureau provisions, it should seek such power from 
Congress. But this Court is no more authorized than is the 
Commission to rewrite the law. Since that is what today’s 
decision allows the Commission to do, I respectfully dissent.
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Since enactment of the Bonneville Project Act of 1937 (Project Act), the 
Bonneville Power Administration (BPA) has marketed low-cost hydro-
electric power generated by a series of dams along the Columbia River. 
BPA sells two types of power: “firm” power (energy that BPA expects to 
produce under predictable streamflow conditions) and “nonfirm” power 
(energy that is in excess of firm power and is provided only when such 
excess exists). BPA’s customers include three groups: (1) “public 
bodies and cooperatives,” which include public utilities and which are 
“preference” customers to whom BPA is required to give priority over 
nonpreference customers; (2) private, investor-owned utilities (lOUs); 
and (3) direct-service industrial customers (DSIs), which purchase power 
directly from BPA instead of through a utility. lOUs and DSIs are 
“nonpreference” customers. As demand for power increased to exceed 
BPA’s generating capability, Congress moved to avert a customer strug-
gle for BPA power by enacting in 1980 the Pacific Northwest Electric 
Power Planning and Conservation Act (Regional Act). Section 5(a) of 
that Act requires all power sales under the Act to be subject to the pref-
erence and priority provisions of the Project Act. Section 5(d)(1)(B) re-
quires BPA to offer each existing DSI customer a new contract that pro-
vides “an amount of power” equivalent to that to which such customer 
was entitled under its existing 1975 contract. Section 10(c) provides 
that the Act does not “alter, diminish, abridge, or otherwise affect” fed-
eral laws by which the public utilities are entitled to preference. Pursu-
ant to the Regional Act, the Administrator of BPA offered new contracts 
to DSI customers for the same amount of power specified by the existing 
1975 contracts, but, based upon his interpretation of the statute and its 
legislative history, concluded that terms of the power sales need not be 
the same as they had been under the 1975 contracts. Those contracts 
had provided that a portion of the power supplied to DSIs could be inter-
rupted “at any time,” thus making that portion subject to the preference 
provisions of the Project Act and enabling preference utilities to inter-
rupt it whenever they wanted nonfirm power. The Administrator con-
cluded that such a provision in the new contracts would conflict with the
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directive of § 5(d)(1)(A) of the Regional Act that sales to DSIs should 
provide a portion of the Administrator’s reserves for firm power loads. 
Accordingly, the new contracts allowed power interruption only to pro-
tect BPA’s firm power obligations, thus reducing the amount of nonfirm 
power available to preference utilities. Respondent preference utilities 
challenged the new contracts by a petition for review in the Court of 
Appeals, claiming that those contracts violated the preference accorded 
to nonfirm power under the 1975 contracts, that §§ 5(a) and 10(c) of the 
Regional Act required that DSI power be interruptible under the new 
contracts on the same terms as it was under the 1975 contracts, and that 
the conditions in the new contracts provided DSIs with a greater “amount 
of power” than the 1975 contracts, in violation of § 5(d)(1)(B) of the Re-
gional Act. The Court of Appeals agreed and found the Administrator’s 
interpretation of the Regional Act unreasonable.

Held:
1. Giving the Administrator’s interpretation of the Regional Act the 

deference it is due, his interpretation is a fully reasonable one, particu-
larly in the absence of any statutory provision affirmatively indicating 
the contrary. It is reasonable to conclude that the statutory directive 
that the new contracts be for the same “amount of power” as the 1975 
contracts requires simply that the new contracts involve the same num-
ber of kilowatts, and, contrary to respondents’ argument, does not pre-
clude curtailing the situations in which power can be interrupted. Nor 
is there any merit to respondents’ argument that the terms of the new 
contracts conflict with §5(a) of the Regional Act. While that section 
preserves the priority and preference provisions of the Project Act, that 
preference system merely determines the priority of different customers 
when the Administrator receives “conflicting or competing” applications 
for power that he is authorized to allocate. The new contracts offered to 
the DSIs are not part of such an administrative allocation of power; the 
power sold pursuant to those contracts is allocated directly by statute. 
The Project Act’s preference provisions, as incorporated in the Regional 
Act, therefore simply do not apply to the contracts that the latter Act 
requires BPA to offer. Pp. 389-395.

2. The legislative history of the Regional Act confirms the Adminis-
trator’s interpretation. That history shows that Congress paid specific 
attention to power sales to DSIs, and consulted BPA on the relationship 
between those sales and the Act’s broader purposes. There is no indica-
tion that Congress intended the new DSI contracts to have provisions 
governing interruptibility that were the same as in the 1975 contracts. 
Pp. 396-398.

3. Because the Regional Act does not comprehensively establish the 
terms on which power is to be supplied to DSIs under the new contracts, 
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the Administrator has broad discretion to negotiate them. Sales to 
DSIs under that Act are intricately related to the “exchange” program 
established by the Act to reduce the disparity existing under the Project 
Act whereby consumers served by public utilities enjoyed much cheaper 
power than consumers served by lOUs. Pp. 398-400.

686 F. 2d 708, reversed and remanded.

Bla ckmu n , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Brenn an , Whit e , Marsh al l , Powe ll , Rehn qu ist , and 
O’Con no r , JJ., joined. Steve ns , J., filed a dissenting opinion, post, 
p. 400.

M. Laurence Popofsky argued the cause for petitioners. 
With him on the briefs were Eric Redman, Peter A. Wald, 
and Dian M. Grueneich.

Jerrold J. Ganzfried argued the cause for the federal 
respondents under this Court’s Rule 19.6, urging reversal. 
With him on the briefs were Solicitor General Lee, Assist-
ant Attorney General McGrath, Deputy Solicitor General 
Claiborne, and Bruce G. Forrest.

Jay T. Waldron argued the cause for respondents Central 
Lincoln Peoples’ Utility District et al. With him on the brief 
was Donald A. Haagensen. James W. Durham, Alvin 
Alexanderson, and Robert T. O’Leary filed a brief for 
respondents Portland General Electric Co. et al. Robert 
M. Greening, Jr., filed a brief for respondent Public Power 
Council.*

Justic e Blackm un  delivered the opinion of the Court.
Since enactment of the Bonneville Project Act of 1937, 50 

Stat. 731, 16 U. S. C. §832 et seq. (Project Act), the Bonne-
ville Power Administration (BPA) has marketed low-cost 
hydroelectric power generated by a series of dams along the 
Columbia River. Although §4(a) of the Project Act, 16

*Briefs of amici curiae urging affirmance were filed for the American 
Public Power Association et al. by Lee C. White and Grace Powers 
Monaco; and for International Paper Co. et al. by Donald P. Swisher 
and Allan M. Garten.
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U. S. C. §832c(a), directs the BPA Administrator to “give 
preference and priority to public bodies and cooperatives” 
when selling its power, BPA for many years enjoyed a 
surplus of power that allowed it to satisfy the needs of all 
customers in the region. As demand for power increased to 
exceed BPA’s generating capability, however, the allocation 
of low-cost federal power became an issue of significant area 
concern. In 1980, Congress moved to avert what appeared 
to be an emerging customer struggle for BPA power by en-
acting the Pacific Northwest Electric Power Planning and 
Conservation Act, 94 Stat. 2697, 16 U. S. C. §839 et seq. 
(Regional Act). That Act required BPA to offer new con-
tracts to its several customers. Some of the respondents1 
brought this suit to challenge the new contracts that BPA 
signed with certain customers. The United States Court of 
Appeals for the Ninth Circuit held that the contracts violated 
the statute. We now reverse that judgment, and remand 
the case to the Court of Appeals for further proceedings.

I
Before discussing the Regional Act’s provisions that give 

rise to the dispute, certain aspects of hydroelectric power 
generation and the Project Act’s allocation scheme must be 
explained.

Because the amount of power generated by BPA depends 
on streamflow in the Columbia River system, BPA cannot 
predict with accuracy the amount of power that it can gener-
ate. Accordingly, BPA historically has sold two types of 
power. “Firm power” is energy that BPA expects to pro-
duce under predictable streamflow conditions. “Nonfirm” 
power is energy in excess of firm power, and is provided only 
when such excess exists.

1 Throughout this opinion, the term “respondents” is used to refer only to 
those parties who support the Court of Appeals’ judgment. The term does 
not include the Administrator of BPA and the Secretary of the Department 
of Energy, who nominally are respondents in this case even though they 
urge reversal of the judgment below.
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BPA’s customers include three groups that are relevant 
to this case.2 The primary group is what the Project Act 
refers to as “public bodies and cooperatives,” which includes 
public utilities and other public entities.3 These entities are 
“preference” customers, and BP A is required to give priority 
to their applications for power when competing applications 
from nonpreference customers are received. See §4(b) of 
the Project Act, 16 U. S. C. §832c(b). BPA’s other two 
groups of customers are private, investor-owned utilities 
(lOUs), and direct-service industrial customers (DSIs). The 
latter are large industrial end-users that purchase power 
directly from BP A instead of through a utility. lOUs and 
DSIs are “nonpreference” customers, and BPA is allowed 
to contract to sell to them only power for which preference 
customers do not apply. Once a contract between BPA and 
a customer is signed, however, the Project Act makes clear 
that the contract is “binding in accordance with the terms 
thereof.” §5(a), 16 U. S. C. §832d(a).

In the early years of the Project Act, BPA’s contract with 
each of its customers obligated BPA to supply the customer’s 
full contractual requirements on a “firm,” noninterruptible 
basis. In 1948, the increasing demand for power in the 
Northwest caused BPA to modify its industrial sales policy so 
as to require that, where feasible, a new contract signed with 
a DSI provide that some power be supplied on a nonfirm 
basis. This condition meant that a portion of DSI power 
could be interrupted when necessary to supply BPA’s prefer-

2 In addition to the three relevant customer categories, BPA is also 
authorized to sell power to federal agencies in the region. See § 5(b)(3) of 
the Regional Act, 16 U. S. C. § 839c(b)(3). Sales to such agencies have no 
pertinency for this litigation.

3 Section 3 of the Project Act, 16 U. S. C. § 832b, defines “public bodies” 
as “States, public power districts, counties, and municipalities, including 
agencies or subdivisions of any thereof.” It defines “cooperatives” as 
“nonprofit-making . . . organizations of citizens supplying . . . members 
with any kind of goods, commodities, or services, as nearly as possible at
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ence customers. DSIs are unique among BPA’s customers 
in their ability to tolerate such interruptions in service; they 
are able to do so because some of their industrial processes 
can withstand periodic power interruptions without damage. 
Utilities, on the other hand, require power on a nonin- 
terruptible basis because their residential consumers cannot 
withstand periodic interruptions in service.

The increased demand for power in the 1970’s required 
that BPA alter its sales policies even more drastically. Pro-
jections at that time showed that because of increased power 
demand, preference customers soon would require all of 
BPA’s power. See H. R. Rep. No. 96-976, pt. 1, pp. 23-27 
(1980). Accordingly, BPA announced in 1973 that new con-
tracts for firm power sales to lOUs would not be offered. In 
addition, when BPA signed contracts with DSIs in 1975, it 
specified that 25% of their power would be subject to inter-
ruption “at any time,” and it advised the DSIs that as their 
new contracts expired during the 1981-1991 period, they 
were not likely to be renewed.

The increase in demand soon threatened even the ability of 
BPA’s preference customers to obtain federal power to meet 
their full power needs. In 1976, BPA informed its prefer-
ence customers that BPA would not be able to satisfy prefer-
ence customer load growth after July 1,1983, and BPA began 
to consider how to divide the available federal power among 
its preference customers.

The high cost of alternative sources of power caused BPA’s 
nonpreference customers vigorously to pursue ways to regain 
access to cheap federal power. Most important, many areas 
that were served by lOUs moved to establish public enti-
ties designed to qualify as preference customers and be eligi-
ble for administrative allocations of power.4 Because the 

4 Because of the preference accorded public utilities over private ones, 
those States that had a relatively large proportion of public utilities bene-
fited from the federal power more than the States in which most consumers 
were served by lOUs. Although 80% of the consumers in the State of
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Project Act provided no clear way of allocating among prefer-
ence customers, and because the stakes involved in buying 
cheap federal power had become very high, this competition 
for administrative allocations threatened to produce conten-
tious litigation. The uncertainty inherent in the situation 
greatly complicated the efforts by all BPA customers to plan 
for their future power needs.

To avoid the prospect of unproductive and endless litiga-
tion, Congress enacted the Regional Act. The Act provided 
for future cooperation in the region by establishing a mecha-
nism for comprehensive federal/state power planning. §§ 4 
and 6, 16 U. S. C. §§839b and 839d. For the first time, 
moreover, BPA was authorized to acquire resources to in-
crease the supply of federal power.5 In addition, § 5 of the 
Act, 16 U. S. C. §839c, sought to avert disputes over the 
allocation of power by requiring BPA to enter into an initial 
set of contracts with its various types of customers.

Section 5(d)(1)(B) of the Act, 16 U. S. C. § 839c(d)(l)(B), 
required that “[a]fter the effective date of this Act [Dec. 5, 
1980], the Administrator shall offer ... to each existing di-
rect service industrial customer an initial long term contract 
that provides such customer an amount of power equivalent 
to that to which such customer is entitled under its contract 
dated January or April 1975 . . . .” These contracts were to

Washington had access to BPA power because they were served by prefer-
ence customers, only 20% of the consumers in Oregon had access to such 
power. See Pacific Northwest Electric Power Supply and Conservation: 
Hearings on H. R. 9020, H. R. 9664, and H. R. 5862 before the Sub-
committee on Water and Power Resources of the House Committee on 
Interior and Insular Affairs, 95th Cong., 1st Sess., pt. 3, p. 9 (1977).

6 Under the Project Act, BPA did not have authority to own, construct, 
or purchase the output or capability of electricity generating plants except 
to meet short-term deficiencies; BPA was entirely a marketing agency that 
disposed of power generated at dams constructed by the Army Corps of 
Engineers and what was then called the Bureau of Reclamation (now the 
Water and Power Resources Service). See H. R. Rep. No. 96-976, pt. 2, 
pp. 26-27 (1980).
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replace the existing DSI contracts that were scheduled to ex-
pire at various times during the period 1981-1991. Section 
5(d)(1)(A) indicated that the sales to the DSIs under the new 
contracts were to “provide a portion of the Administrator’s 
reserves for firm power loads within the region.”6

Pursuant to this statutory directive, the Administrator 
offered new, 20-year contracts to its DSI customers. The 
contracts were for the same amount of power specified by the 
existing 1975 contracts. Based upon his interpretation of 
the statute and the legislative history of the Act, however, 
the Administrator concluded that the terms of the power 
sales were not to be the same as they had been under the 
1975 contracts. The 1975 contracts provided that a portion 
(the “top quartile”) of the power supplied to DSIs could be 
interrupted “at any time.” This provision made the top 
quartile of DSI power subject to the preference provisions of 
the Project Act, and enabled preference utilities to interrupt 
it whenever they wanted nonfirm power. The Adminis-
trator concluded that such a provision in the new contracts 
would conflict with § 5(d)(l)(A)’s directive that sales to DSIs 
should “provide a portion of the Administrator’s reserves 
for firm power loads” (emphasis added). Accordingly, the 
Administrator offered DSI customers contracts that allowed 
interruption only to protect BPA’s firm loads, and not to 
make sales of nonfirm energy. 46 Fed. Reg. 44340 (1981).

This aspect of the new DSI contracts is at the center of the 
present dispute. Under the Project Act, nonfirm power was 
allocated hourly on an “if available basis,” and was subject 
to the preference provisions of that Act. Although nonfirm 
power is too unreliable for preference utilities to use to sat-
isfy the demands of their consumers on a general basis, it 
nevertheless is attractive to many preference utilities be-

6 The statute defines “reserves” as “the electric power needed to avert 
particular planning or operating shortages for the benefit of firm power 
customers . . . .” §3(17), 16 U. S. C. §839a(17) (emphasis added).



388 OCTOBER TERM, 1983

Opinion of the Court 467 U. S.

cause it could be used as a substitute for power they gener-
ated themselves. In this manner, nonfirm power purchases 
enabled preference utilities to shut down their own facilities 
when they required maintenance, or if they could not gener-
ate power as cheaply as BPA. Alternatively, preference 
utilities appear to have been able to “arbitrage” BPA’s 
nonfirm power by using it to displace their own power, which 
they then sold to users that could not purchase power 
directly from BPA.7 By making DSI power interruptible 
under the new contracts only to protect BPA’s firm power 
obligations, the new contracts reduced the amount of nonfirm 
power available to preference utilities.

Shortly after the Administrator’s decision and the execu-
tion of new DSI agreements, respondents challenged the con-
tracts by petition for review in the Court of Appeals. The 
core of their challenge was that the proposed contracts vio-
lated the preference to nonfirm power accorded under the 
1975 contracts. That preference, it was said, was reserved 
by §5(a) of the Regional Act, 16 U. S. C. §839c, which 
states: “All power sales under this Act shall be subject at all 
times to the preference and priority provisions of the Bonne-
ville Project Act of 1937 . . . .” Respondents also relied on 
§ 10(c) of the Regional Act, 16 U. S. C. §839g(c), which pro-
vides that the Act does not “alter, diminish, abridge, or oth-
erwise affect the provisions of other Federal laws by which

7 Respondents’ discussion of this use of nonfirm power seems to us to be 
somewhat less than persuasive. The parties agree that the direct resale of 
BPA power by preference customers is prohibited. Petitioners contend, 
however, that respondents can and do use nonfirm federal power to dis-
place their own power, which they can resell to other users. See Brief for 
Petitioners 47; Reply Brief for Petitioners 18, n. 58. Respondents do not 
specifically deny this, and simply emphasize their “other uses” for nonfirm 
power and the fact that they use the BPA power to serve their customers. 
See Brief for Respondent Public Power Council 20-21; Brief for Respond-
ents Central Lincoln Peoples’ Utility District et al. 9, n. 25. We therefore 
take respondents to have conceded that they do arbitrage the nonfirm BPA 
power.
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public bodies and cooperatives are entitled to preference and 
priority in the sale of federally generated electric power.” 
Respondents argue that these provisions require that DSI 
power be interruptible under the new contracts on the same 
terms as it was under the 1975 contracts. In addition, re-
spondents assert that the conditions in the new contracts ef-
fectively provide the DSIs with a greater “amount of power” 
than their 1975 contracts, in violation of § 5(d)(1)(B) of the 
Regional Act, 16 U. S. C. § 839c(d)(l)(B).

The Court of Appeals agreed with respondents and found 
the Administrator’s interpretation of the Act to be unreason-
able. Central Lincoln Peoples’ Utility District v. Johnson, 
686 F. 2d 708 (CA9 1982). The court relied heavily on §§ 5(a) 
and 10(c) of the Regional Act to conclude that the Act pre-
served the longstanding practice of allocating nonfirm power 
under the 1975 contracts. Because of the importance of the 
issue, we granted certiorari. 460 U. S. 1050 (1983).

II
A

Under established administrative law principles, it is clear 
that the Administrator’s interpretation of the Regional Act is 
to be given great weight. “We have often noted that the 
interpretation of an agency charged with the administration 
of a statute is entitled to substantial deference.” Blum v. 
Bacon, 457 U. S. 132, 141 (1982). “To uphold [the agency’s 
interpretation] ‘we need not find that [its] construction is the 
only reasonable one, or even that it is the result we would 
have reached had the question arisen in the first instance in 
judicial proceedings.’ . . . We need only conclude that it is 
a reasonable interpretation of the relevant provisions.” 
American Paper Institute, Inc. v. American Electric Power 
Service Corp., 461 U. S. 402, 422-423 (1983), quoting Unem-
ployment Compensation Comm’n v. Aragon, 329 U. S. 143, 
153 (1946).
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These principles of deference have particular force in the 
context of this case. The subject under regulation is tech-
nical and complex. BPA has longstanding expertise in the 
area, and was intimately involved in the drafting and consid-
eration of the statute by Congress. Following enactment of 
the statute, the agency immediately interpreted the statute 
in the manner now under challenge. Thus, BPA’s interpre-
tation represents “ ‘a contemporaneous construction of a stat-
ute by the men charged with the responsibility of setting its 
machinery in motion, of making the parts work efficiently 
and smoothly while they are yet untried and new.’” Udall 
v. Tallman, 380 U. S. 1, 16 (1965), quoting Power Reactor 
Co. v. Electricians, 367 U. S. 396, 408 (1961).

Giving the Administrator’s interpretation the deference 
that it is due, we are convinced that his interpretation is a 
fully reasonable one. Section 5(d)(1)(B) of the Regional Act, 
16 U. S. C. § 839c(d)(l)(B), expressly directs the Adminis-
trator to offer each existing DSI an initial long-term contract 
for the same amount of power as provided in its existing con-
tract. It is therefore beyond dispute that the plain language 
of the statute mandates that contracts be offered. Respond-
ents challenge the contracts, however, because they contain 
interruptibility provisions different from those in the 1975 
contracts. Respondents offer essentially two arguments in 
support of their position. Neither is persuasive.

First, respondents claim that the new contracts violate 
the statutory directive that the contracts be for the same 
“amount of power” as the 1975 contracts. Because the pro-
posed contracts curtail the situations in which power can be 
interrupted, respondents argue that they effectively provide 
DSIs with a greater amount of power than they would have 
received under the 1975 contracts. Petitioners and the 
Administrator contend, on the other hand, that the term 
“amount of power” refers only to the quantity of power to be 
sold to the DSIs as measured in kilowatts. They claim that 
the phrase does not determine the interruptibility or “qual-
ity” of the power that is sold under the required contracts.
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The distinction between power amount and power “qual-
ity” is a valid one that can be seen by reference to the 1975 
contracts. Under those contracts, the “amount” of power 
referred simply to the number of kilowatts sold. The con-
tractual terms governing the interruptibility of the power 
were included in other provisions in the contracts. See con-
tract between BPA and Kaiser Aluminum & Chemical Corp. 
(1975), App. to Pet. for Cert. N-2, N-5. It is reasonable to 
conclude that the statutory directive that the new contracts 
be for the same “amount of power” as the 1975 contracts 
requires simply that the new contracts involve the same 
number of kilowatts. Respondents do not contend that the 
new contracts fail to meet this requirement.

Sections 5(d)(1)(A) and 3(17) of the Regional Act lend sup-
port to this interpretation. The former expressly requires 
that power sales to the DSIs “shall provide a portion of the 
Administrator’s reserves for firm power loads.” The latter 
defines reserves as the power needed to protect BPA’s “firm 
power customers” from shortages. It is clear from these 
provisions that at least some portion of DSI power is inter-
ruptible to protect the firm needs of other customers. In 
addition, however, these provisions support the Adminis-
trator’s inference that the Regional Act does not require DSI 
power to be interruptible to meet the nonfirm power desires 
of preference customers, and the legislative history confirms 
this view. The Report of the Senate Committee on Energy 
and Natural Resources clearly explains: “[T]he term ‘firm 
power customers of the Administrator’ is intended to mean 
the firm power loads of such customers. It is not intended 
that the Administrator’s reserves will be used to protect other 
than firm loads” (emphasis supplied). S. Rep. No. 96-272, 
p. 23 (1979). Because it is clear that the top quartile of DSI 
power is a part of BPA’s reserves, that power is not to be 
used to serve nonfirm power loads.

Respondents’ claim that the top quartile of power must be 
interruptible “at any time” in order to provide the DSIs with 
the same “amount of power” is incorrect even under respond-
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ents’ own interpretation of the phrase. The parties agree 
that the DSIs’ second quartile of power can be interrupted in 
more situations under the new contracts than under the 1975 
contracts, and that the power quality of the second quartile is 
therefore lower than before. See Respondents’ Memoran-
dum in Opposition to Motion for Temporary Injunction or 
Stay Pending Review, filed Sept. 8, 1981, App. 21 (table 
comparing interruptibility of second quartile of DSI power 
in 1975 and new contracts). The legislative history of the 
Regional Act makes clear that Congress expressly endorsed, 
perhaps even required, that the new contracts contain the 
conditions making the second quartile power more interrupt-
ible than before.8 If, as respondents would have it, the top

8 The House Interior and Insular Affairs Committee Report, for exam-
ple, expressly stated that the second quartile under the new contracts, 
“will provide a planning reserve to protect the Administrator’s firm loads 
against the delayed completion or unexpectedly poor performance of 
regional generating resources or conservation measures implemented or 
acquired by BPA.” H. R. Rep. No. 96-976, pt. 2, p. 48 (1980). The 
language in this Report is copied verbatim from a letter written by the 
BPA Administrator to the House Subcommittee explaining how BPA 
would serve the DSI load under the Regional Act. See Appendix III to 
Letter dated Aug. 19, 1980, from BPA Administrator to Rep. Kazen, 
Chairman, House Subcommittee on Water and Power Resources, App. to 
Pet. for Cert. 1-23. A similar statement is in the Senate Report. S. Rep. 
No. 96-272, p. 28 (1979). The second quartile interruptibility provisions 
described similarly in all of these passages differ from those in the 1975 
contracts.

The dissent apparently concedes that the second quartile interruptibility 
provisions of the new contracts differ from those in the 1975 contracts, 
post, at 403-405, and the dissent is presumably aware of the legislative his-
tory specifically endorsing the new provisions. Thus, the dissent acknowl-
edges that its interpretation of the phrase “same amount of power” leads to 
an inconsistency, but claims that Congress was not “aware that it was 
altering the interruptibility provisions” (emphasis supplied), apparently 
assuming that Congress simply forgot what was in the 1975 contracts. It 
seems improvident to assume such ignorance on the part of Congress, not 
to mention the Administrator of BPA, when Congress clearly had to focus 
on the terms of the 1975 contracts in drafting several aspects of the 
statute.
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quartile of power remained interruptible in the same situa-
tions as under the 1975 contracts, but the second quartile be-
came more interruptible than before, it is apparent that the 
new contracts would provide the DSIs with a smaller total 
“amount of power,” as respondents seek to define that 
phrase. In short, Congress could not have contemplated 
interruptibility terms for the second quartile different from 
those in the 1975 contracts, and at the same time have 
insisted that DSIs get the “same amount of power” under 
respondents’ definition of the phrase; it is clear therefore, 
that that definition is not what Congress intended.

Respondents’ second argument is that the terms of the new 
contracts conflict with § 5(a) of the Regional Act. It is true, 
as respondents assert, that that section preserves the prior-
ity and preference provisions that existed under the Project 
Act. But the preference system merely determines the pri-
ority of different customers when the Administrator receives 
“conflicting or competing” applications for power that the Ad-
ministrator is authorized to allocate administratively. § 4(b) 
of the Project Act, 16 U. S. C. §832c(b). In the instant 
case, the initial contracts offered by the Administrator to the 
DSIs are not part of an administrative allocation of power. 
The power sold pursuant to those contracts is allocated di-
rectly by the statute. Because there is no administrative 
allocation of power, there can be no competing applications. 
The preference provisions of the Project Act as incorporated 
into the Regional Act therefore simply do not apply to the 
initial contracts that the statute requires the BP A to offer.9

9 The reliance by respondents and the Court of Appeals on § 10(c) of the 
Regional Act, 16 U. S. C. § 839g(c), is similarly misplaced. Section 10 is 
entitled “Savings Provisions.” The purpose of § 10(c) was to reassure 
preference customers in other regions of the country who feared that the 
Regional Act—by statutorily allocating power directly to nonpreference 
customers—would set a precedent that would weaken the commitment to 
preference that exists in other statutes governing the sale of federal power 
generated in other regions. See H. R. Rep. No. 96-976, pt. 1, pp. 34-35 
(1980); cf. 126 Cong. Rec. 29803 (1980) (remarks of Rep. Udall). That 
section thus is irrelevant to the issue in this case.
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Respondents’ argument that power sold to DSIs under the 
new contracts is subject to preference implicitly proves too 
much. There is nothing in either the rules governing prefer-
ence or the Project Act that distinguishes the top quartile of 
DSI power from the other three quartiles. Under the 1975 
contracts, the difference between the top quartile and the 
other quartiles was the provision in those contracts that 
made the top quartile subject to interruption “at any time.” 
That contract term allowed the Administrator to treat the 
top quartile of power as if it were uncommitted, and sub-
jected it to preference. The other three quartiles were 
not subject to preference simply because the terms of the 
contracts did not so provide. Thus, the distinction among 
the different quartiles under the 1975 contracts was a prod-
uct of the terms of the contracts, not a requirement of the 
Project Act’s preference provisions. There is likewise noth-
ing in the Regional Act that distinguishes between the top 
quartile and the other quartiles for purposes of applying pref-
erence when offering the new DSI contracts. If respondents 
are correct that the power sold to the DSIs under the new 
contracts is subject to preference, then respondents have 
preference not only for power in the top quartile, but for 
the other three quartiles as well. For as long as that power 
is uncommitted, the preference provisions apply. Once 
committed by contract, the interruptibility of the power is 
determined by the terms of the contract. § 5a, 16 U. S. C. 
§832d(a).

It appears, therefore, that respondents’ view of the Re-
gional Act would render meaningless the initial contracts 
contemplated by § 5(d)(1)(B). Respondents’ argument is 
essentially that the allocation of power under the man-
dated contracts should be the same as it would be if the pref-
erence rules applied. But Congress presumably included 
§ 5(d)(1)(B) precisely because it wanted to achieve an alloca-
tion of power that differs from what allocation by preference
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would produce; preference was the perceived problem, not 
the chosen solution.10

The Administrator’s interpretation of the Regional Act 
also is supported by § 5(g)(7) of that Act, 16 U. S. C. 
§839c(g)(7). That section “deem[s]” the Administrator “to 
have sufficient resources for the purpose of entering into the 
initial contracts” mandated by the statute. Through this ex-
press legal fiction, Congress ensured that the initial contracts 
could not be challenged by a claim that BPA lacked the power 
to enter into contracts with nonpreference customers. Con-
gress clearly intended BPA to offer the DSI contracts even if 
that necessitated the acquisition by BPA of additional power 
through outside purchases and construction of new generat-
ing facilities. If preference were to apply to the initial con-
tracts, however, they could be executed only after preference 
customers have purchased all the power they desire. Such a 
condition would be truly incongruous, for it could require 
BPA to obtain an almost unlimited amount of power. When 
Congress “deemed” the Administrator “to have sufficient re-
sources for the purpose of entering into the initial contracts 
specified” by the Act, it is only sensible to assume that Con-
gress intended such contracts to be made without regard to 
the preference rules that govern sales that are not statutorily 
mandated.

10 To say that the preference provisions do not apply to the initial set of 
contracts does not make preference meaningless. As was the case prior to 
the Regional Act, preference continues to govern the allocation of all power 
that is not committed by contract. Thus, the preference rules will apply to 
any subsequent contracts made with DSIs. Even during the period of the 
initial contracts, the preference provisions apply to any surplus power that 
exists. See 16 U. S. C. § 839c(f). Such surplus might exist, for example, 
because of especially high annual or seasonal streamflow fluctuations, or 
because BPA’s power acquisition program secures additional power faster 
than BPA’s increasing contractual commitments. See Mellem, Darkness 
to Dawn? Generating and Conserving Electricity in the Pacific North-
west: A Primer on the Northwest Power Act, 58 Wash. L. Rev. 245, 
269-273 (1983).
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B
The legislative history of the Regional Act confirms the 

interpretation put forward by BPA and petitioners. That 
history shows that Congress paid specific attention to power 
sales to DSIs, and consulted BPA on the relationship be-
tween those sales and the broader purposes of the Act. The 
record gives no indication that Congress intended the new 
DSI contracts to have provisions governing interruptibility 
that were the same as in the 1975 contracts.

The Committee Reports of both Houses made particular 
reference to the DSI contracts and the manner in which those 
sales would provide the reserves for the Administrator’s 
other obligations. The Senate Report contains the following 
explanation of the section dealing with DSI sales.

“The power quality provided the direct-service indus-
tries is determined by the reserve obligations set forth 
in their contracts in order to protect service to firm loads 
of the Administrator. It is intended that these con-
tracts at least provide peaking power reserves similar 
to those provided in the present contracts, and that the 
energy reserves shall include a reserve approximately 
equal to 25 percent of the direct service industrial load 
to protect firm loads for any reason, including low or 
critical streamflow conditions ...” (emphasis supplied). 
S. Rep. No. 96-272, p. 28 (1979).

This passage flatly contradicts respondents’ argument. The 
first sentence makes clear that the “quality” of the power 
provided to the DSIs is determined by the need to provide 
reserves to protect “the firm loads of the Administrator.” 
The sentence is noticeably devoid of any suggestion that the 
quality of power is to be the same as it was under the 1975 
contracts. The rest of the passage reinforces the view that 
the purpose of the interruptibility provisions is “to protect 
firm loads.”
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The House Report indicates a similar understanding:
“Approximately 25 percent of the DSI load is to be 
treated as a firm load for purposes of resource operation 
and will provide an operating reserve that may be re-
stricted by the BPA at any time in order to protect the 
Administrator’s firm loads within the region and for any 
reason, including low or critical streamflow conditions 
and unanticipated growth of regional firm loads.” H. R. 
Rep. No. 96-976, pt. 2, p. 48 (1980).

This passage confirms that DSI sales were to be interruptible 
“to protect the Administrator’s firm loads.” Such a require-
ment would have little meaning if, as respondents would have 
it, the statute also requires DSI power to be interruptible at 
any time for any reason.

The source of this language in the House Report is sig-
nificant. While the bill was still under consideration, BPA 
conferred with the Committee’s staff and furnished the Com-
mittee with its understanding of how sales to DSIs would 
operate. The passage from the Report quoted above is an 
almost verbatim incorporation of BPA’s understanding of the 
provision. See Appendix III to Letter dated Aug. 19, 1980, 
from BPA Administrator to Rep. Kazen, Chairman, House 
Subcommittee on Water and Power Resources, App. to Pet. 
for Cert. 1-23 (discussing the DSI service under the Regional 
Act). The legislative history therefore indicates that BPA 
consulted with Congress during the consideration of the 
Regional Act, and that BPA and Congress shared an under-
standing of the terms on which the Administrator would sell 
power to DSIs under the Act.

Respondents rely on the legislative history to establish two 
points, neither of which is controverted. First, respondents 
use the legislative history to demonstrate what § 5(a) already 
makes clear—that the Regional Act does not alter the prior-
ity provisions of the Project Act. See Brief for Respondents 
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Central Lincoln Peoples’ Utility District et al. 23-30. Peti-
tioners and the Administrator do not contest this point. But 
the issue in this case is not whether the preference rules have 
been changed; the issue is whether the preference rules apply 
to power that the statute requires BPA to sell to DSIs. Be-
cause it is clear that the power sold under the initial contracts 
is committed to DSIs by statute, it is equally clear that it is 
not uncommitted power to which preference applies.

Respondents’ second use of the legislative history is to 
show that, under the 1975 contracts, the top quartile of DSI 
was subject to preference because it was interruptible “at 
any time.” Id., at 21-23. This point also is uncontroverted. 
The issue in this case, however, is whether the new contracts 
mandated by the Regional Act must provide that a portion of 
DSI power be subject to interruption “at any time.” If so, 
there is no dispute over whether preference would apply to 
that power. But respondents have not pointed to anything 
in the Regional Act that requires that the interruptibility 
terms of the 1975 contracts be incorporated into the new 
contracts.

C
Because the Regional Act does not comprehensively estab-

lish the terms on which power is to be supplied to DSIs under 
the new contracts, it is our view that the Administrator has 
broad discretion to negotiate them. Such discretion is espe-
cially appropriate in this situation, because DSI sales are 
merely one part of a complicated statutory allocation plan 
designed to achieve several goals. Most important, sales 
to DSIs under the Regional Act are intricately related to 
the “exchange” program established by the Regional Act on 
behalf of nonpreference utilities. § 5(c), 16 U. S. C. § 839c(c).

The exchange program is designed to provide rate relief 
for consumers served by lOUs. As noted supra, the opera-
tion of preference under the Project Act produced an al-
location of cheap federal power that heavily favored public
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utilities (preference customers) over private utilities (non-
preference customers). As a consequence, consumers that 
lived in areas served by public utilities enjoyed much cheaper 
power than consumers served by lOUs. The exchange 
program operates to reduce this disparity. Very briefly, the 
program consists of an “exchange” arrangement under which 
lOUs are allowed to sell power to BPA at their average sys-
tem cost, and then purchase from BPA an equal quantity of 
cheaper federal power. The benefits to the lOUs under this 
program are to be passed on directly to residential consumers.

Because this exchange program essentially requires BPA 
to trade its cheap power for more expensive power, it is obvi-
ously a money-losing program for BPA. The Act expressly 
contemplates that much of the cost of this program is to be 
covered by power sales to DSIs, which pay a considerably 
higher price for power than other users. Section 7(c)(1), 16 
U. S. C. §839e(c)(l), expressly directs the Administrator 
initially to charge the DSIs a rate “sufficient to [cover] the 
net costs incurred by the Administrator” under the exchange 
program. The House Report explained the interrelationship 
between sales to DSIs and the exchange program in some 
detail:

“[The DSIs] will also pay significantly higher rates 
under the new contracts. These higher rates permit the 
Administrator to enter into contracts with the region’s 
investor-owned utilities for an exchange of power equal 
to the utilities’ residential load. This exchange will per-
mit residential customers of investor-owned utilities to 
share in the benefits of the lower-cost Federal resources. 
The power sold to BPA will be sold at the utilities’ aver-
age system cost and purchased back at the rate paid by 
the preference customers’ utilization [sic] their general 
requirements. The loss in revenue to the Administrator 
is in effect returned by the higher direct service industry 
rates. By providing these residential customers whole-
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sale rate parity with residential customers of preference 
utilities, the amendment serves in a substantial way to 
cure a major part of the allocation problem.” H. R. 
Rep. No. 96-976, pt. 1, p. 29 (1980).

This passage makes clear that the DSI sales and the power 
exchange program are integrally related. BPA’s ability to 
finance the exchange program is related to the amount of 
power that BPAs sell to DSIs, which in turn is determined by 
the interruptibility terms of the new DSI contracts. It is the 
responsibility of the Administrator to manage the complex 
relationship among these various aspects of the statute, and, 
absent an express statutory statement requiring particular 
terms in the contracts, it is appropriate that we give him 
broad discretion to determine them.11

Ill
For the foregoing reasons, the judgment of the Court of 

Appeals is reversed, and the case is remanded for further 
proceedings consistent with this opinion.12

It is so ordered.

Justi ce  Steven s , dissenting.
Section 5(d)(1)(B) of the Pacific Northwest Electric Power 

Planning and Conservation Act of 1980, 94 Stat. 2697, 
provides:

“[T]he Administrator shall offer in accordance with sub-
section (g) of this section to each existing direct service

11 In holding that the Regional Act does not require that DSI power be 
interruptible to serve the nonfirm power needs of preference customers, 
we do not decide whether the Administrator could negotiate for such a 
condition if he concluded that it would serve the purposes of the Act.

12 One set of respondents argues that we should affirm the Court of 
Appeals’ judgment, but narrow its scope. See Brief for Portland General 
Electric Company et al. Given our disposition of the case, we necessarily 
reject that argument.
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industrial customer an initial long term contract that 
provides such customer an amount of power equivalent 
to that to which such customer is entitled under its con-
tract dated January or April 1975 providing for the sale 
of‘industrial firm power.’” 16 U. S. C. §839c(d)(l)(B).

The critical question in this case is whether the contracts of-
fered by the Administrator of the Bonneville Power Adminis-
tration (BPA) pursuant to the 1980 Act are for “an amount of 
power equivalent to” the amount to which the direct service 
industrial customers (DSIs) were entitled under their 1975 
contracts.

Under the 1975 contracts, 75 percent of the specified 
amount of power was virtually guaranteed; the “top quar-
tile,” however, was subject to interruption at any time to 
meet the demands of preference customers. Thus, the ac-
tual amount of power delivered under the 1975 contracts was 
an amount somewhere between 75 percent and 100 percent of 
the amount stated in the contracts.1

Under the 1980 contracts, 100 percent of the specified 
amounts is virtually guaranteed. No longer is the first quar-
tile subject to interruption at any time. The result of chang-
ing the “quality” of first quartile power is to provide the DSIs 
with a larger amount of power than they would have received 
under the 1975 contracts. That is plainly inconsistent with 
§ 5(d)(1)(B), which indicates that the DSIs’

“contracts will provide power in amounts equal to, but 
not greater than, that which these companies are now 
entitled under existing contracts with BPA, and the 
terms of these contracts will require that these compa-

1 Apparently only about two-thirds of the first quartile load was being 
delivered to the DSIs during the years preceding the passage of the 1980 
Act. See App. 36. Thus, it would seem that the amount of power actu-
ally delivered to those customers was approximately 91 percent of the 
stated contract amounts.
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nies continue to supply reserves for the region.” H. R. 
Rep. No. 96-976, pt. 2, p. 29 (1980) (emphasis supplied).2

Thus, the new contracts do not comply with the plain lan-
guage of the 1980 Act.3

2 The passage from the Senate Report quoted by the majority ante, at 
396, when read in context, is inconsistent with the majority’s conclusion 
that DSIs have greater protection against interruption under the 1980 Act 
than under their 1975 contracts:

“The power quality provided the direct-service industries is determined 
by the reserve obligations set forth in their contracts in order to protect 
service to firm loads of the Administrator. It is intended that these con-
tracts at least provide peaking power reserves similar to those provided in 
the present contracts, and that the energy reserves shall include a reserve 
approximately equal to 25 percent of the direct service industrial load to 
protect firm loads for any reason, including low or critical streamflow con-
ditions, and an additional energy reserve of approxiamtely [sic] the same 
amount to protect firm loads against the delayed completition [sic] or 
unexpectedly poor performance of reginal [sic] generating resources or 
conservation measures, and against the unanticipated growth of regional 
firm loads. One intended result of these procedures is that there will be 
no increase in firm power commitments to the direct service industrial 
customs [sic], except for technological improvements purposes.” S. Rep. 
No. 96-272, p. 28 (1980).

When read in light of its last sentence, this paragraph makes it clear that 
Congress intended that DSIs have no greater assurance against interrup-
tion than they did under their 1975 contracts. Moreover, in a rate analysis 
submitted to Congress by the BPA, it estimated its projected revenues 
under the proposed legislation by assuming that it would continue to inter-
rupt the top quartile of DSIs’ power at the same rate that it had done so in 
the past, n. 1, supra, supplying from 86 to 96 percent of the DSIs’ loads, 
and also anticipated interruptions in the top quartile in excess of those 
necessary to protect firm loads. See S. Rep. No. 96-272, at 59.

3 To the extent that the Court relies on “deference” to the Adminis-
trator’s interpretation of the 1980 Act, ante, at 390, it must be borne in 
mind that what is at issue here is the agency’s construction of a statute: 
“The interpretation put on the statute by the agency charged with adminis-
tering it is entitled to deference, but the courts are the final authorities on 
issues of statutory construction. They must reject administrative con-
structions of a statute, whether reached by adjudication or by rulemaking, 
that are inconsistent with the statutory mandate or that frustrate the pol-
icy that Congress sought to implement. Accordingly, the crucial issue at
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The Court attempts to square its holding with the language 
of the statute by drawing a distinction between the “quan-
tity” of power offered and its “quality.” The Court believes 
that while § 5(d)(1)(B) requires the same quantity of power to 
be offered to DSIs as was offered in 1975, § 5(d)(1)(A) re-
quires that the “quality” of the power be higher than under 
the 1975 contracts; under the 1980 Act the top quartile of 
power provided to DSIs is of a higher “quality” since it can be 
interrupted only for firm power loads. Ante, at 390-391. 
The proffered distinction between the “quantity” and “qual-
ity” of power is nonexistent, however. Kilowatts are fungi-
ble. Interruptibility is significant not because it affects the 
“quality” of power a customer receives, but because it affects 
the amount of power a customer receives. Under the chal-
lenged contracts DSIs receive power that is less freely inter-
ruptible than it was under their 1975 contracts; hence they 
are now entitled to a greater “amount of power” than they 
were under their 1975 contracts. That result violates the 
plain language of § 5(d)(1)(B).

In the 1981 contracts the DSIs agreed that the second 
quartile of power would be subject to interruption on two 
contingencies that were not applicable to the second quartile

the outset is whether the Court of Appeals correctly construed the Act.” 
FEC v. Democratic Senatorial Campaign Comm., 454 U. S. 27, 31-32 
(1981) (citations omitted).

It is also worth noting that the Adminstrator’s interpretation of this Act 
has not been a model of consistency. In the BPA’s final Environmental 
Impact Statement, issued in December 1980, it stated that top quartile 
DSI power can be interrupted “[a]t any time for any period for any rea-
son.” App. 31. Similarly, in its summary of its original draft contracts 
under the 1980 Act, it stated: “BPA may interrupt a portion of the DSI 
load, not to exceed 25 percent of the Operating Demand plus the Auxiliary 
Power, at any time, for any reason, and for any duration.” Id., at 74. 
See also n. 2, supra. In light of the lack of clarity that has characterized 
BPA’s position both before and after the passage of the 1980 Act, its posi-
tion surely is not entitled to so much deference as to override the plain im-
port of the words Congress enacted. See General Electric Co. v. Gilbert, 
429 U. S. 125, 143 (1976).
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under the 1975 contracts. They therefore argue and the 
Court concludes, ante, at 390-391, that since respondents do 
not object to the fact that the second quartile under the 1980 
contracts is of a different quality than under the 1975 con-
tracts, respondents must accept the conclusion that “quality” 
has a meaning different from quantity. But it was after the 
Act was passed that the Administrator and the DSIs agreed 
upon a new contract that provided the DSIs with substan-
tially more first quartile power with a fairly remote possi-
bility of a lesser amount of second quartile power. The net 
result of the trade-off is still to give the DSIs significantly 
greater contractual entitlements than they had under the 1975 
contracts. Whatever the actual comparison between the sec-
ond quartile provisions of the 1975 and 1981 contracts, this 
argument tells us nothing about the intent of Congress since 
the legislative history contains no indication that Congress 
was aware that it was altering the interruptibility provisions 
of either the first or second quartiles. To the contrary, the 
legislative history indicates that Congress thought it was not 
altering the DSIs’ entitlement to power. See n. 2, supra.

Moreover, it is questionable whether the second quartile 
interruptibility provisions of the 1980 Act constitute a real 
difference from the interruptibility provisions of the 1975 
contracts with respect to that quartile. As the majority 
explains, ante, at 392, n. 8, the 1980 Act anticipated interrup-
tion of the second quartile only because of delayed completion 
or unexpectedly poor performance of generating resources or 
conservation measures. Prior to the 1980 Act, BPA had no 
authority to acquire or expand its resources; its function was 
merely to market power generated at dams constructed by 
the Army Corps of Engineers. See ante, at 386, and n. 5. 
Hence, the 1980 Act permits second quartile interruption 
only on a basis that would not have arisen under the 1975 
contracts.4 Surely this relatively insignificant and some-

4 Even if the issue would have arisen under the 1975 contracts, it is 
doubtful that the DSIs would have been entitled to second quartile power
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what esoteric modification of the second quartile provisions 
is less persuasive evidence of congressional intent than the 
plain language of the statute itself.

The language of § 5(d)(1)(A) should be of little comfort to 
the majority. All it says is:

“The Administrator is authorized to sell in accordance 
with this subsection electric power to existing direct 
service industrial customers. Such sales shall provide a 
portion of the Administrator’s reserves for firm power 
loads within the region.” 16 U. S. C. § 839c(d)(l)(A).6

This subsection makes no reference at all to the “quality” of 
power to which DSIs are entitled. If this language was de-
signed to entitle DSIs to higher “quality” power than they 
received under their 1975 contracts, then Congress picked 
a rather obtuse way of expressing the idea.

I read the subsection to mean what it says. The sales that 
the Administrator makes to the DSIs are part of the reserve 
for firm power loads.6 In the event of a shortfall, the Ad-
ministrator is obligated to use top quartile DSI power to 
meet his firm power obligations even when there is a prefer-

in the circumstances in which interruption is permitted under the 1980 Act; 
those circumstances most likely would have given rise to a commercial 
frustration defense permitting BPA to interrupt second quartile power to 
the DSIs.

5 Section 3(17) of the Act defines “reserves”:
“ ‘Reserves’ means the electric power needed to avert particular plan-

ning or operating shortages for the benefit of firm power customers of the 
Administrator (A) from resources or (B) from rights to interrupt, curtail,' 
or otherwise withdraw, as provided by specific contract provisions, por-
tions of the electric power supplied to customers.” 16 U. S. C. § 839a(17).

6 The legislative history of § 5(d)(1)(A), of which the Court makes so 
much, ante, at 396-397, does not demonstrate that the statute means some-
thing other than what it says. The passages from the Committee Reports 
on the Act quoted by the majority state that the Administrator must treat 
the top quartile as a reserve to protect firm loads. That he has surely 
done. But it does not speak to whether that quartile is interruptible to 
meet the needs of preference customers. See also n. 2, supra. 
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ence customer seeking to purchase power; in this respect 
§ 5(d)(1)(A) was necessary to change the law with respect to 
the rights of preference customers, which would otherwise 
have had priority even over purchasers of firm power.7 But 
a provision ordering the Administrator to use top quartile 
power as a reserve for firm loads sheds no light on the extent 
of his obligation to sell power to the DSIs. That obligation is 
governed not by § 5(d)(1)(A), but by § 5(d)(1)(B).8

Because I find nothing in the statute or in its legislative 
history to indicate that Congress intended to allocate a 
greater amount of power to the DSIs than they were entitled 
to receive under their 1975 contracts, I cannot square the 
Court’s holding with the plain language of the statute. I 
therefore respectfully dissent.

7 Prior to the passage of the 1980 Act, the Ninth Circuit had construed 
preference provisions to prohibit the sale of power to a private customer 
whenever there is a preference customer willing to buy it. See City of 
Santa Clara V. Andrus, 572 F. 2d 660, 670-671 (CA9), cert, denied, 439 
U. S. 859 (1978); Arizona Power Pooling Assn. v. Morton, 527 F. 2d 721, 
727-728 (CA9 1975), cert, denied, 425 U. S. 911 (1976).

8 In Part II-C of its opinion, ante, at 398-400, the Court points out that 
the higher rates charged to DSIs provide a subsidy for certain consumers 
served by investor-owned utilities, implying, I suppose, that it makes good 
sense to sell the DSIs more power than they received under the 1975 con-
tracts. If Congress had wanted the Administrator to exploit the DSI mar-
ket by increasing the amount of such sales, it should not have limited their 
share of the available supply to an “amount of power equivalent to that to 
which” DSIs were entitled under the 1975 contracts. And in fact the rate 
analysis submitted by BPA indicated that it would supply power to DSIs at 
the same levels as it did under the 1975 contracts. See n. 2, supra. 
Rather, the fact that the Administrator charged higher rates to DSIs after 
the 1980 Act became effective is significant only because it explains why 
§ 5(d)(1)(B) did not simply provide that the new contracts would contain 
precisely the same terms and conditions as the 1975 contracts. Under the 
new contracts the DSIs’ entitlement to power was to be the same as under 
the old contracts, but the DSIs had to pay a higher price for it.
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After he was ordered to surrender for deportation, respondent alien in 
1977 moved to reopen the deportation proceedings, seeking relief under 
§ 243(h) of the Immigration and Nationality Act of 1952 (INA), which 
then authorized the Attorney General to withhold deportation of an alien 
upon a finding that the alien “would be subject to persecution” in the 
country to which he would be deported. The Immigration Judge denied 
the motion without a hearing, and was upheld by the Board of Immigra-
tion Appeals (BIA), which held that respondent had not met his burden 
of showing that there was a clear probability of persecution. Respond-
ent did not appeal this decision. Subsequently, in 1981, after receiving 
another notice to surrender for deportation, respondent filed a second 
motion to reopen, again seeking relief under § 243(h), which in the mean-
time had been amended by the Refugee Act of 1980—in conformity with 
the language of Article 33 of the 1968 United Nations Protocol Relating 
to the Status of Refugees that had been acceded to by the United 
States—to provide that the Attorney General shall not deport an alien if 
the Attorney General determines that the alien’s “life or freedom would 
be threatened” in the country to which he would be deported. This mo-
tion was also denied without a hearing under the same standard of proof 
as was applied in the previous denial. The Court of Appeals reversed 
and remanded, holding that respondent no longer had the burden of 
showing “a clear probability of persecution,” but instead could avoid 
deportation by showing a “well-founded fear of persecution,” the latter 
language being contained in a definition of the term “refugee” adopted by 
the United Nations Protocol. The court concluded that the Refugee Act 
of 1980 so changed the standard of proof, and that respondent’s showing 
entitled him to a hearing under the new standard.

Held: An alien must establish a clear probability of persecution to avoid 
deportation under § 243(h). Pp. 413-430.

(a) At least before 1968, it was clear that an alien was required to 
demonstrate a “clear probability of persecution” or a “likelihood of per-
secution” to be eligible for withholding of deportation under § 243(h). 
Relief under § 243(h) was not, however, available to aliens at the border 
seeking refuge in the United States due to persecution. They could 
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seek admission only under § 203(a)(7) of the INA, and were required to 
establish a good reason to fear persecution. The legislative history of 
the United States’ accession to the United Nations Protocol discloses 
that the President and Senate believed that the Protocol was consistent 
with existing law. While the Protocol was the source of some contro-
versy with respect to the standard of proof for § 243(h) claims for with-
holding of deportation, the accession to the Protocol did not appear to 
raise any questions concerning the standard to be applied for § 203(a)(7) 
requests for admission, the “good reason to fear persecution” language 
being employed in such cases. Pp. 414-420.

(b) While the text of § 243(h), as amended in 1980, does not specify 
how great a possibility of persecution must exist to qualify an alien for 
withholding of deportation, to the extent a standard can be inferred from 
the bare language, it appears that a likelihood of persecution is required. 
The section provides for a withholding of deportation only if the alien’s 
life or freedom “would” be threatened, not if he “might” or “could” be 
subject to persecution. Respondent is seeking relief under § 243(h), not 
under provisions which, as amended by the Refugee Act, employ the 
“well-founded fear” standard that now appears in § 201(a)(42)(A) of the 
INA and that was adopted from the United Nations Protocol’s definition 
of “refugee.” Section 243(h) does not refer to § 201(a)(42)(A). Hence, 
there is no textual basis in the statute for concluding that the well- 
founded-fear-of-persecution standard is relevant to the withholding of 
deportation under § 243(h). The 1980 amendment of § 243(h) was recog-
nized by Congress as a mere conforming amendment, added “for the 
sake of clarity,” and was plainly not intended to change the standard 
for withholding deportation. There is no support in either §243(h)’s 
language, the structure of the amended INA, or the legislative history 
for the Court of Appeals’ conclusion that every alien who qualifies as a 
“refugee” under the statutory definition is also entitled to a withholding 
of deportation under § 243(h). The Court of Appeals granted respond-
ent relief based on its understanding of a standard which, even if prop-
erly understood, does not entitle an alien to withholding of deportation 
under § 243(h). Pp. 421-430.

678 F. 2d 401, reversed and remanded.

Stev ens , J., delivered the opinion for a unanimous Court.

Deputy Solicitor General Geller argued the cause for 
petitioner. With him on the briefs were Solicitor General 
Lee, Assistant Attorney General McGrath, and Barbara E. 
Etkind.
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Ann L. Ritter argued the cause and filed a brief for 
respondent.*

Justic e  Steve ns  delivered the opinion of the Court.
For over 30 years the Attorney General has possessed 

statutory authority to withhold the deportation of an alien 
upon a finding that the alien would be subject to persecution 
in the country to which he would be deported. The question 
presented by this case is whether a deportable alien must 
demonstrate a clear probability of persecution in order to ob-
tain such relief under § 243(h) of the Immigration and Nation-
ality Act of 1952, 8 U. S. C. § 1253(h), as amended by § 203(e) 
of the Refugee Act of 1980, Pub. L. 96-212, 94 Stat. 107.

I
Respondent, a Yugloslavian citizen, entered the United 

States in 1976 to visit his sister, then a permanent resident 
alien residing in Chicago. Petitioner, the Immigration and 
Naturalization Service (INS), instituted deportation proceed-
ings against respondent when he overstayed his 6-week pe-
riod of admission. Respondent admitted that he was deport-
able and agreed to depart voluntarily by February 1977. In 
January 1977, however, respondent married a United States 
citizen who obtained approval of a visa petition on his behalf. 
Shortly thereafter, respondent’s wife died in an automobile 
accident. The approval of respondent’s visa petition was 

*Briefs of amici curiae urging affirmance were filed for the American 
Civil Liberties Union et al. by Burt Neubome, E. Richard Larson, and 
David Carliner; for the American Immigration Lawyers Association by 
Theodore Ruthizer; for the American Jewish Committee et al. by Samuel 
Rabinove; for Amnesty International USA by Paul L. Hoffman; for the 
Committee on Migration and Refugee Affairs of the American Council of 
Voluntary Agencies for Foreign Service et al. by William T. Lake; for the 
Lawyers Committee for International Human Rights by Arthur C. Helton; 
for the National Immigration Project of the National Lawyers Guild, Inc., 
by Donald L. Ungar; and for the United Nations High Commissioner for 
Refugees by David B. Robinson.
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automatically revoked, and petitioner ordered respondent to 
surrender for deportation to Yugolslavia.

Respondent moved to reopen the deportation proceedings 
in August 1977, seeking relief under § 243(h) of the Immigra-
tion and Naturalization Act, which then provided:

“The Attorney General is authorized to withhold de-
portation of any alien within the United States to any 
country in which in his opinion the alien would be subject 
to persecution on account of race, religion, or political 
opinion and for such period of time as he deems to be nec-
essary for such reason.” 8 U. S. C. § 1253(h) (1976 ed.).

Respondent’s supporting affidavit stated that he had become 
active in an anti-Communist organization after his marriage 
in early 1977, that his father-in-law had been imprisoned in 
Yugoslavia because of membership in that organization, and 
that he feared imprisonment upon his return to Yugoslavia.

In October 1979, the Immigration Judge denied respond-
ent’s motion to reopen without conducting an evidentiary 
hearing.1 The Board of Immigration Appeals (BIA) upheld 
that action, explaining:

“A Motion to reopen based on a section 243 (h) claim of 
persecution must contain prima facie evidence that there 
is a clear probability of persecution to be directed at the 
individual respondent. See Cheng Kai Fu v. INS, 386 
F. 2d 750 (2 Cir. 1967), cert, denied, 390 U. S. 1003 
(1968). Although the applicant here claims to be eligible 
for withholding of deportation which was not available to 
him at the time of his deportation hearing, he has not 

‘The Immigration Judge’s decision stated:
“The policy of restricting favorable exercise of discretion to cases of clear 
probability of persecution of the particular individual has been sanctioned 
by the courts (Lena v. Immigration and Naturalization Service. 379 F 2nd 
536[,] 538 (7th Cir. 1967). The respondent has submitted no substantial 
evidence that he would be subjected to persecution as that term is defined 
by the court.” Brief for Respondent 6-7.
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presented any evidence which would indicate that he will 
be singled out for persecution.” App. to Pet. for Cert. 
34-35.

Respondent did not seek judicial review of that decision.
After receiving notice to surrender for deportation in Feb-

ruary 1981, respondent filed his second motion to reopen.2 
He again sought relief pursuant to § 243(h) which then— 
because of its amendment in 1980—read as follows:

“The Attorney General shall not deport or return any 
alien... to a country if the Attorney General determines 
that such alien’s life or freedom would be threatened in 
such country on account of race, religion, nationality, 
membership in a particular social group, or political 
opinion.” 8 U. S. C. § 1253(h)(1).

Although additional written material was submitted in sup-
port of the second motion, like the first, it was denied with-
out a hearing. The Board of Immigration Appeals held that 
respondent had not shown that the additional evidence was 
unavailable at the time his first motion had been filed and, 
further, that he had still failed to submit prima facie evidence 
that “there is a clear probability of persecution” directed at 
respondent individually.3 Thus, the Board applied the same 

2 He did not voluntarily respond to that notice; moreover, after his appre-
hension, he unsuccessfully tried to escape from custody. These events 
gave rise to a habeas corpus petition raising separate issues that are not 
before us now.

3 The opinion of the BIA stated, in part:
“Accordingly, we find that the respondent has failed to comply with the 

provisions of 8 CFR 3.2 in that there has been no showing that the submit-
ted material was not available nor could not have been discovered or pre-
sented at a former hearing.

“In addition, we also conclude that the respondent has failed to make out 
a prima facie showing that he will be singled out for persecution if deported 
to Yugoslavia. A motion to reopen based on a section 243(h) claim of per-
secution must contain prima facie evidence that there is a clear probability 
of persecution to be directed at the individual respondent. See Cheng Kai 
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standard of proof it had applied regarding respondent’s first 
motion to reopen, notwithstanding the intervening amend-
ment of § 243(h) in 1980.

The United States Court of Appeals for the Second Circuit 
reversed and remanded for a plenary hearing under a differ-
ent standard of proof. Stevie v. Sava, 678 F. 2d 401 (1982). 
Specifically, it held that respondent no longer had the burden 
of showing “a clear probability of persecution,” but instead 
could avoid deportation by demonstrating a “well-founded 
fear of persecution.” The latter language is contained in a 
definition of the term “refugee” adopted by a United Nations 
Protocol to which the United States has adhered since 1968. 
The Court of Appeals held that the Refugee Act of 1980 
changed the standard of proof that an alien must satisfy to 
obtain relief under § 243(h), concluding that Congress in-
tended to abandon the “clear probability of persecution” 
standard and substitute the “well-founded fear of persecu-
tion” language of the Protocol as the standard. Other than 
stating that the Protocol language was “considerably more 
generous” or “somewhat more generous” to the alien than the 
former standard, id., at 405, 406, the court did not detail the 

Fu v. INS, 386 F. 2d 750 (2 Cir. 1967), cert, denied, 390 U. S. 1003 (1968); 
Matter of McMullen, Interim Decision 2831 (BIA 1981).

“In the instant case, the many journalistic articles submitted by the re-
spondent are of a general nature, referring to political conditions in Yugo-
slavia, but not specifically relating to the respondent. The affidavits and 
petitions contained in the file, while they conclude that the respondent will 
be imprisoned if he returns to Yugoslavia, do not contain any supporting 
facts. They express an opinion but provide no direct evidence to link the 
respondent’s activities in this country and the probability of his persecution 
in Yugoslavia.

“With regard to the respondent’s allegation that he will be persecuted by 
Albanian ethnics in Gnjilane, we find that there is nothing to stop the re-
spondent from going to another town in Yugoslavia should he feel threat-
ened in his hometown. A respondent is deported to country [sic], not 
a city or province. Lavdas v. Holland, 235 F. 2d 955 (3 Cir. 1956); 
Cantisani v. Holton, 248 F. 2d 737 (7 Cir. 1957).” App. to Pet. for Cert. 
30a-31a.
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differences between them and stated that it “would be un-
wise to attempt a more detailed elaboration of the applicable 
legal test under the Protocol,” id., at 409. The court con-
cluded that respondent’s showing entitled him to a hearing 
under the new standard.

Because of the importance of the question presented, and 
because of the conflict in the Circuits on the question,4 we 
granted certiorari, 460 U. S. 1010 (1983). We now reverse 
and hold that an alien must establish a clear probability of 
persecution to avoid deportation under § 243(h).

II
The basic contentions of the parties in this case may be 

summarized briefly. Petitioner contends that the words 
“clear probability of persecution” and “well-founded fear 
of persecution” are not self-explanatory and when read in the 
light of their usage by courts prior to adoption of the Refugee 
Act of 1980, it is obvious that there is no “significant” differ-
ence between them. If there is a “significant” difference 
between them, however, petitioner argues that Congress’ 
clear intent in enacting the Refugee Act of 1980 was to main-
tain the status quo, which petitioner argues would mean 
continued application of the clear-probability-of-persecution 
standard to withholding of deportation claims. In this 
regard, petitioner maintains that our accession to the United 
Nations Protocol in 1968 was based on the express “under-
standing” that it would not alter the “substance” of our 
immigration laws.

Respondent argues that the standards are not coterminous 
and that the well-founded-fear-of-persecution standard turns 
almost entirely on the alien’s state of mind. Respondent 
points out that the well-founded-fear language was adopted 
in the definition of a refugee contained in the United Nations 
Protocol adhered to by the United States since 1968. Re-

4 Compare Rejaie v. INS, 691 F. 2d 139 (CA3 1982), with Reyes v. INS, 
693 F. 2d 597 (CA6 1982) (relying on decision under review).
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spondent basically contends that ever since 1968, the well- 
founded-fear standard should have applied to withholding of 
deportation claims, but Congress simply failed to honor the 
Protocol by failing to enact implementing legislation until 
adoption of the Refugee Act of 1980, which contains the 
Protocol definition of refugee.

Each party is plainly correct in one regard: in 1980 Con-
gress intended to adopt a standard for withholding of de-
portation claims by reference to pre-existing sources of law. 
We begin our analysis of this case by examining those sources 
of law.

Ill
United States Refugee Law prior to 1968

Legislation enacted by the Congress in 1950,5 1952,6 and 
19657 authorized the Attorney General to withhold deporta-
tion of an otherwise deportable alien if the alien would be 
subject to persecution upon deportation. At least before 
1968, it was clear that an alien was required to demonstrate 
a “clear probability of persecution” or a “likelihood of per-
secution” in order to be eligible for withholding of deporta-

5 Section 23 of the Subversive Activities Control Act of 1950 amended 
§ 20 of the Immigration Act of February 5,1917, to rewrite the deportation 
provisions and specifically to add a new § 20(a) which provided in part as 
follows:
“No alien shall be deported under any provisions of this Act to any country 
in which the Attorney General shall find that such alien would be subjected 
to physical persecution.” 64 Stat. 1010.

6 Section 243(h) of the Immigration and Nationality Act of 1952 provided 
as follows:

“The Attorney General is authorized to withhold deportation of any alien 
within the United States to any country in which in his opinion the alien 
would be subject to physical persecution and for such period of time as he 
deems to be necessary for such reason.” 66 Stat. 214.

7 That amendment read as follows:
“(f) Section 243(h) is amended by striking out ‘physical persecution’ and 

inserting in lieu thereof ‘persecution on account of race, religion, or politi-
cal opinion.’” §10, 79 Stat. 918.

The provision as revised in 1965 is quoted in the text, supra, at 410.
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tion under § 243(h) of the Immigration and Nationality Act of 
1952, 8 U. S. C. § 1253(h) (1964 ed.). E. g., Cheng Kai Fu 
v. INS, 386 F. 2d 750, 753 (CA2 1967), cert, denied, 390 
U. S. 1003 (1968); Lena v. INS, 379 F. 2d 536, 538 (CA7 
1967); In re Janus and Janek, 12 I. & N. Dec. 866, 873 (BIA 
1968); In re Kojoory, 12 I. & N. Dec. 215, 220 (BIA 1967). 
With certain exceptions, this relief was available to any alien 
who was already “within the United States,” albeit unlaw-
fully and subject to deportation.

The relief authorized by § 243(h) was not, however, avail-
able to aliens at the border seeking refuge in the United 
States due to persecution. See generally Leng May Ma v. 
Barber, 357 U. S. 185 (1958). Since 1947, relief to refugees 
at our borders has taken the form of an

“immigration and naturalization policy which granted 
immigration preferences to ‘displaced persons,’ ‘refugees,’ 
or persons who fled certain areas of the world because 
of ‘persecution or fear of persecution on account of race, 
religion, or political opinion.’ Although the language 
through which Congress has implemented this policy 
since 1947 has changed slightly from time to time, the 
basic policy has remained constant—to provide a haven 
for homeless refugees and to fulfill American responsi-
bilities in connection with the International Refugee 
Organization of the United Nations.” Rosenberg n . 
Yee Chien Woo, 402 U. S. 49, 52 (1971).

Most significantly, the Attorney General was authorized 
under § 203(a)(7) of the Immigration and Nationality Act of 
1952, 8 U. S. C. § 1153(a)(7)(A)(i) (1976 ed.), to permit “con-
ditional entry” as immigrants for a number of refugees flee-
ing from a Communist-dominated area or the Middle East 
“because of persecution or fear of persecution on account of 
race, religion, or political opinion.” See also § 212(d)(5) of 
the Act, 8 U. S. C. § 1182(d)(5) (granting Attorney General 
discretion to “parole” aliens into the United States tempo-
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rarily for emergency reasons). An alien seeking admission 
under § 203(a)(7) was required to establish a good reason to 
fear persecution. Compare In re Tan, 12 I. & N. Dec. 564, 
569-570 (BIA 1967), with In re Ugricic, 14 I. & N. Dec. 384, 
385-386 (Dist. Dir. 1972).8

The United Nations Protocol
In 1968 the United States acceded to the United Nations 

Protocol Relating to the Status of Refugees, Jan. 31, 1967, 
[1968] 19 U. S. T. 6223, T. I. A. S. No. 6577. The Protocol 
bound parties to comply with the substantive provisions of 
Articles 2 through 34 of the United Nations Convention Re-
lating to the Status of Refugees, 189 U. N. T. S. 150 (July 
28, 1951)9 with respect to “refugees” as defined in Article 1.2 
of the Protocol.

Article 1.2 of the Protocol defines a “refugee” as an individ-
ual who

“owing to a well-founded fear of being persecuted for 
reasons of race, religion, nationality, membership of a 
particular social group or political opinion, is outside the 
country of his nationality and is unable or, owing to such 
fear, is unwilling to avail himself of the protection of that 
country; or who, not having a nationality and being out-
side the country of his former habitual residence, is un-
able or, owing to such fear, is unwilling to return to it.”

Compare 19 U. S. T. 6225 with 19 U. S. T. 6261 (1968).
Two of the substantive provisions of the Convention are 

germane to the issue before us. Article 33.1 of the Conven-

8 Notably, during this period of time, neither immigration judges nor the 
Board of Immigration Appeals had jurisdiction over asylum claims under 
§ 203(a)(7). While the Board had jurisdiction over § 243(h) requests for 
withholding of deportation, § 203(a)(7) claims for asylum rested in the juris-
diction of Immigration and Naturalization Service District Directors. See 
generally In re Lam, Interim Dec. No. 2857, p. 5, n. 4 (BIA, Mar. 24,1981).

9 The United States is not a signatory to the Convention itself.
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tion provides: “No Contracting State shall expel or return 
(‘refouler’) a refugee in any manner whatsoever to the 
frontiers of territories where his life or freedom would 
be threatened on account of his race, religion, nationality, 
membership of a particular social group or political opinion.” 
19 U. S. T., at 6276. Article 34 provides in pertinent part: 
“The Contracting States shall as far as possible facilitate the 
assimilation and naturalization of refugees. ...” Ibid.w

The President and the Senate believed that the Protocol 
was largely consistent with existing law. There are many 
statements to that effect in the legislative history of the ac-
cession to the Protocol. E. g., S. Exec. Rep. No. 14, 90th 
Cong., 2d Sess., 4 (1968) (“refugees in the United States have 
long enjoyed the protection and the rights which the protocol 
calls for”); id., at 6, 7 (“the United States already meets the 
standards of the Protocol”); see also, id., at 2; S. Exec. K, 
90th Cong., 2d Sess., Ill, VII (1968); 114 Cong. Rec. 29391 
(1968) (remarks of Sen. Mansfield); id., at 27757 (remarks of 
Sen. Proxmire). And it was “absolutely clear” that the Pro-
tocol would not “requir[e] the United States to admit new 
categories or numbers of aliens.” S. Exec. Rep. No. 14, 
supra, at 19. It was also believed that apparent differences

10 Article 32.1 of the Convention provides: “The Contracting States shall 
not expel a refugee lawfully in their territory save on grounds of national 
security or public order.” 19 U. S. T., at 6275. It seems plain that 
respondent could not invoke Article 32, since he was not lawfully in the 
country when he overstayed his period of admission. United Nations 
Economic and Social Council, Report of Ad Hoc Committee on Stateless-
ness and Related Problems 47 (Mar. 2,1950) (U. N. Doc. E/1618/Corr.l; E/ 
AC.32/5/Corr.l) (“The expression ‘lawfully within their territory’ through-
out this draft Convention would exclude a refugee who while lawfully 
admitted has overstayed the period for which he was admitted or was 
authorized to stay or who has violated any other condition attached to his 
admission or stay”); see also United Nations Economic and Social Council, 
Report of Ad Hoc Committee on Statelessness and Related Problems, 
Second Session 11, 120 (Aug. 25, 1950) (U. N. Doc. E/1850; E/AC.32/8). 
Accord, In re Dunar, 14 I. & N. Dec. 310, 315-318 (BIA 1973) (citing 
additional authority).
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between the Protocol and existing statutory law could be rec-
onciled by the Attorney General in administration and did not 
require any modification of statutory language. See, e. g., 
S. Exec. K, supra, at VIII.

United States Refugee Law: 1968-1980
Five years after the United States’ accession to the Proto-

col, the Board of Immigration Appeals was confronted with 
the same basic issue confronting us today in the case of In re 
Dunar, 14 I. & N. Dec. 310 (1973). The deportee argued 
that he was entitled to withholding of deportation upon a 
showing of a well-founded fear of persecution, and essentially 
maintained that a conjectural possibility of persecution would 
suffice to make the fear “well founded.” The Board rejected 
that interpretation of “well founded,” and stated that a likeli-
hood of persecution was required for the fear to be “well 
founded.” Id., at 319. It observed that neither §243(h) nor 
Article 33 used the term “well-founded fear,” and stated:

“Article 33 speaks in terms of threat to life or freedom on 
account of any of the five enumerated reasons. Such 
threats would also constitute subjection to persecution 
within the purview of section 243(h). The latter has also 
been construed to encompass economic sanctions suffi-
ciently harsh to constitute a threat to life or freedom, 
Dunat v. Hurney, 297 F. 2d 744 (3 Cir., 1962); cf. Kovac 
n . INS, 407 F. 2d 102 (9 Cir., 1969). In our estimation, 
there is no substantial difference in coverage of section 
243(h) and Article 33. We are satisfied that distinctions 
in terminology can be reconciled on a case-by-case con-
sideration as they arise.” Id., at 320.

The Board concluded that “Article 33 has effected no sub-
stantial changes in the application of section 243(h), either by 
way of burden of proof, coverage, or manner of arriving at 
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decisions,” id., at 323,11 and stated that Dunar had failed to 
establish “the likelihood that he would be persecuted .... 
Even if we apply the nomenclature of Articles 1 and 33, we 
are satisfied that respondent has failed to show a well- 
founded fear that his life or freedom will be threatened,” id., 
at 324.

Although before In re Dunar, the Board and the courts 
had consistently used a clear-probability or likelihood stand-
ard under § 243(h), after that case the term “well-founded 
fear” was employed in some cases.12 The Court of Appeals 
for the Seventh Circuit, which had construed § 243(h) as ap-

11 The Board observed that the Attorney General had consistently 
granted withholding under § 243(h) when the required showing was made. 
Id., at 321-322.

12 See, e. g., Fleurinor v. INS, 585 F. 2d 129, 132-134 (CA5 1978) (“well- 
founded fear” used by Immigration Judge; “likelihood” and “probable 
persecution” used by court); Martineau v. INS, 556 F. 2d 306, 307, and 
n. 2 (CA5 1977) (“‘clear probability’ of persecution” and “likelihood of 
persecution”); Henry v. INS, 552 F. 2d 130, 131-132 (CA5 1977) (“probable 
persecution,” “reason to fear persecution” and “well-grounded fear of 
political persecution”); Pereira-Diaz v. INS, 551 F. 2d 1149, 1154 (CA9 
1977) (“well-founded fear”); Coriolan v. INS, 559 F. 2d 993, 997, and n. 8 
(CA5 1977) (“well-founded fear that . . . lives or freedom will be threat-
ened” used by Board); Zamora v. INS, 534 F. 2d 1055, 1058 (CA2 1976) 
(“likelihood of persecution” used by court, “well-founded fear” used by 
Board); Daniel v. INS, 528 F. 2d 1278, 1279 (CA5 1976) (“probability of 
persecution”); Paul v. INS, 521 F. 2d 194, 200, and n. 11 (CA5 1975) 
(“well-founded fear of political persecution”); Gena v. INS, 424 F. 2d 227, 
232 (CA5 1970) (“likely to be persecuted”); Kovac v. INS, 407 F. 2d 102, 
105, 107 (CA9 1969) (“probability of persecution” and “likelihood”); In re 
Williams, 16 I. & N. Dec. 697, 700-702, 704 (BIA 1979) (“well-founded 
fear,” “‘probable persecution’” and “likelihood of persecution”); In re 
Francois, 15 I. & N. Dec. 534, 539 (BIA 1975) (“well-founded fear that. . . 
life or freedom will be threatened”); In re Mladineo, 14 I. & N. Dec. 591, 
592 (BIA 1974) (“well-founded . . . fear of persecution”); In re Maccaud, 14 
I. & N. Dec. 429, 434 (BIA 1973) (“reasonable fear” and “well-founded 
fear”); In re Bohmwald, 14 I. & N. Dec. 408, 409 (BIA 1973) (“well- 
founded fear of persecution”).
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plying only to “cases of clear probability of persecution” in a 
frequently cited case decided before 1968, Lena v. INS, 379 
F. 2d 536, 538 (1967), reached the same conclusion in a case 
decided after the United States’ adherence to the Protocol. 
Kashani n . INS, 547 F. 2d 376 (1977). In that opinion Judge 
Swygert reasoned that the “well founded fear of persecution” 
language could “only be satisfied by objective evidence,” and 
that it would “in practice converge” with the “clear probabil-
ity” standard that the Seventh Circuit had previously “en-
grafted onto [§]243(h).” Id., at 379. Other Courts of Ap-
peals appeared to reach essentially the same conclusion. See 
e. g., Fleurinor v. INS, 585 F. 2d 129, 132, 134 (CA5 1978); 
Pereira-Diaz v. INS, 551 F. 2d 1149, 1154 (CA9 1977); 
Zamora v. INS, 534 F. 2d 1055, 1058, 1063 (CA2 1976).

While the Protocol was the source of some controversy with 
respect to the standard for § 243(h) claims for withholding 
of deportation, the United States’ accession did not appear 
to raise any questions concerning the standard to be applied 
for § 203(a)(7) requests for admission. The “good reason to 
fear persecution” language was employed in such cases. See, 
e. g., In re Ugricic, 14 I. & N. Dec., at 385-386.13

13 The ideological and geographic restrictions of § 203(a)(7) itself were not 
altered after the United States’ accession to the Protocol. The Attorney 
General continued during this period to use his authority under § 212(d) to 
parole refugees into the United States. Moreover, in 1974, the Attorney 
General, acting pursuant to his general authority under 8 U. S. C. § 1103, 
published regulations permitting applications for asylum to be made to an 
INS District Director or American consul. 8 CFR §108.1 (1976). The 
regulations did not explicitly adopt a standard for the exercise of discretion 
on the application, but did provide that a denial of an asylum application 
“shall not preclude the alien, in a subsequent expulsion hearing, from ap-
plying for the benefits of section 243(h) of the Act and of Articles 32 and 33 
of the Convention Relating to the Status of Refugees.” 8 CFR § 108.2 
(1976).

In 1979, these regulations were amended to provide that a request for 
asylum made by an alien after commencement of deportation proceedings, 
or after completion of deportation proceedings, would be considered as a 
request for withholding or a request to reopen, respectively, “under sec-
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IV
Section 203(e) of the Refugee Act of 1980 amended the lan-

guage of § 243(h), basically conforming it to the language of 
Article 33 of the United Nations Protocol.14 The amendment 
made three changes in the text of § 243(h), but none of these 
three changes expressly governs the standard of proof an 
applicant must satisfy or implicitly changes that standard.15 
The amended § 243(h), like Article 33, makes no mention of a 
probability of persecution or a well-founded fear of persecu-
tion. In short, the text of the statute simply does not specify

tion 243(h) of the Act and for the benefits of Articles 32 and 33 of the Con-
vention Relating to the Status of Refugees.” 8 CFR §§ 108.3(a) and (b) 
(1980). This amendment had the effect of conferring jurisdiction over 
asylum requests on the Board for the first time. See In re Lam, Interim 
Dec. No. 2857, p. 5, n. 4 (BIA, Mar. 24, 1981). While rejection of an 
asylum request by an INS District Director or American consul still did not 
“preclude the alien, in a subsequent expulsion hearing, from applying for 
the benefits of section 243(h) of the Act and of Articles 32 and 33 of the 
Convention Relating to the Status of Refugees,” 8 CFR § 108.2 (1980), it 
appears that requests for asylum were to be judged by the same likelihood- 
of-persecution standard applicable to § 243(h) claims. Compare §108.1 
with § 108.3(a), § 108.3(b), and §242.17(c).

14 Compare supra, at 411, with supra, at 416-417.
18 The amendment (1) substituted mandatory language for what was 

previously a grant of discretionary authority to the Attorney General to 
withhold deportation after making the required finding; (2) substituted 
a requirement that the Attorney General determine that the “alien’s life or 
freedom would be threatened” for the previous requirement that the alien 
“would be subject to persecution,” and (3) broadened the relevant causes of 
persecution from reasons “of race, religion or political opinion” to encom-
pass “nationality” and “membership in a particular social group” as well.

The removal of the Attorney General’s discretion to withhold deporta-
tion after persecution was established with the requisite degree of cer-
tainty relates to the consequences of meeting the standard, and not to the 
standard itself.

While it might be argued that the second and third changes in the text 
altered the substantive grounds one needs to establish to be entitled to 
withholding of deportation, contra, infra, at 425-428, neither indicates any 
diminution in the degree of certainty with which those grounds must be 
established.
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how great a possibility of persecution must exist to qualify 
the alien for withholding of deportation. To the extent such 
a standard can be inferred from the bare language of the pro-
vision, it appears that a likelihood of persecution is required.16 
The section literally provides for withholding of deportation 
only if the alien’s life or freedom “would” be threatened in the 
country to which he would be deported; it does not require 
withholding if the alien “might” or “could” be subject to per-
secution. Finally, § 243(h), both prior to and after amend-
ment, makes no mention of the term “refugee”; rather, any 
alien within the United States is entitled to withholding if he 
meets the standard set forth.

Respondent understandably does not rely upon the specific 
textual changes in § 243(h) in support of his position that a 
well-founded fear of persecution entitles him to withholding 
of deportation. Instead, respondent points to the provision 
of the Refugee Act which eliminated the ideological and 
geographical restrictions on admission of refugees under 
§ 203(a)(7) and adopted an expanded version of the United 
Nations Protocol definition of “refugee.” This definition con-
tains the well-founded-fear language and now appears under 
§ 101(a)(42)(A) of the Immigration and Nationality Act, 8 
U. S. C. § 1101(a)(42)(A). Other provisions of the Immigra-
tion and Nationality Act, as amended, now provide preferen-
tial immigration status, within numerical limits, to those 
qualifying as refugees under the modified Protocol defini-
tion17 and renders a more limited class of refugees, though 

16 Noth withstanding the amendment of § 243(h), the regulation governing 
withholding of deportation claims remains substantively the same: in order 
to be entitled to a withholding of deportation, the alien “has the burden of 
satisfying the special inquiry officer that he would be subject to persecu-
tion ...,” 8 CFR § 242.17(c) (1983), and the Board of Immigration Appeals, 
of course, continues to apply a clear-probability or likelihood-of-persecution 
standard with respect to such claims, as it did in this case.

17 Under an amended § 207, the Attorney General may, within numerical 
limits, permit aliens who are overseas to immigrate into the United States 
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still a class broader than the Protocol definition, eligible for a 
discretionary grant of asylum.18

Respondent, however, is not seeking discretionary relief 
under these provisions, which explicitly employ the well- 
founded-fear standard now appearing in § 101(a)(42)(A). 
Rather, he claims he is entitled to withholding of deporta-
tion under § 243(h) upon establishing a well-founded fear of 
persecution. Section 243(h), however, does not refer to 
§ 101(a)(42)(A). Hence, there is no textual basis in the stat-
ute for concluding that the well-founded-fear-of-persecution 

on the ground of their status as refugees under § 101(a)(42). 8 U. S. C. 
§ 1157. Refugees admitted under § 207, after one year of residence and 
successful reinspection, attain permanent resident alien status under § 209 
of the amended Act. 8 U. S. C. § 1159.

18 A new § 208(a) directed the Attorney General to establish procedures 
permitting aliens either in the United States or at our borders to apply 
for “asylum.” 8 U. S. C. § 1158(a). Under § 208(a), in order to be eligible 
for asylum, an alien must meet the definition of “refugee” contained in 
§ 101(a)(42)(A), a standard that also would qualify an alien seeking to immi-
grate under § 207. Meeting the definition of “refugee,” however, does not 
entitle the alien to asylum—the decision to grant a particular application 
rests in the discretion of the Attorney General under § 208(a).

After passage of the Refugee Act, regulations relating to asylum 
previously contained in 8 CFR § 108 were repealed, and regulations were 
promulgated under the new § 208 of the Act. Those regulations, like the 
statute, expressly provide that a “well-founded fear of persecution” ren-
ders an alien eligible for a discretionary grant of asylum under §208. 
8 CFR §208.5 (1983).

We note that when such asylum requests are made after the institution 
of deportation proceedings, they “shall also be considered as requests” 
under § 243(h). 8 CFR § 208.3(b) (1983) (emphasis supplied). This does 
not mean that the well-founded-fear standard is applicable to § 243(h) 
claims. Section 208.3(b) simply does not speak to the burden of proof 
issue; rather, it merely eliminates the need for filing a separate request for 
§ 243(h) relief if a §208 claim has been made. We further note that a 
§ 243(h) request is not automatically also considered as a §208 request 
under the regulations. Indeed, the alien may be barred from asserting a 
§208 claim while still allowed to invoke § 243(h). See 8 CFR §208.11 
(1983).
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standard is relevant to a withholding of deportation claim 
under § 243(h).

Before examining the legislative history of the Refugee Act 
of 1980 in order to ascertain whether Congress nevertheless 
intended a well-founded-fear standard to be employed under 
§ 243(h), we observe that the Refugee Act itself does not con-
tain any definition of the “well-founded fear of persecution” 
language contained in § 101(a)(42)(A). The parties vigor-
ously contest whether the well-founded-fear standard is co-
terminous with the clear-probability-of-persecution standard.

Initially, we do not think there is any serious dispute re-
garding the meaning of the clear-probability standard under 
the § 243(h) case law.19 The question under that standard 
is whether it is more likely than not that the alien would be 
subject to persecution. The argument of the parties on this 
point is whether the well-founded-fear standard is the same 
as the clear-probability standard as just defined, or whether 
it is more generous to the alien.

Petitioner argues that persecution must be more likely 
than not for a fear of persecution to be considered “well 
founded.” The positions of respondent and several amici cu-
riae are somewhat amorphous. Respondent seems to main-
tain that a fear of persecution is “well founded” if the evi-
dence establishes some objective basis in reality for the fear. 
This would appear to mean that so long as the fear is not 
imaginary—i. e., if it is founded in reality at all—it is “well 
founded.” A more moderate position is that so long as an ob-
jective situation is established by the evidence, it need not be 

19 The term “clear probability” was used interchangeably with “likeli-
hood”; the use of the word “clear” appears to have been surplusage. We 
think there is no merit to the suggestion that the Board was applying a 
“clear and convincing” standard to the persecution issue. See generally 
Addington v. Texas, 441 U. S. 418, 423-425 (1979). The Board is, of 
course, quite familiar with the clear-and-convincing standard, since the 
Government is held to that standard in deportation proceedings. Woodby 
v. INS, 385 U. S. 276 (1966).
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shown that the situation will probably result in persecution, 
but it is enough that persecution is a reasonable possibility.

Petitioner and respondent seem to agree that prior to pas-
sage of the Refugee Act, the Board and the courts actually 
used a clear-probability standard for § 243(h) claims. That 
is, prior to the amendment, § 243(h) relief would be granted if 
the evidence established that it was more likely than not that 
the alien would be persecuted in the country to which he was 
being deported; relief would not be granted merely upon a 
showing of some basis in reality for the fear, or if there was 
only a reasonable possibility of persecution falling short of a 
probability. Petitioner argues that some of the prior case 
law using the term “well-founded fear” simply used that term 
interchangeably with the phrase “clear probability.” Re-
spondent agrees in substance, but argues that although prior 
cases employed the term “well-founded fear,” they miscon-
strued the meaning of the term under the United Nations 
Protocol.

For purposes of our analysis, we may assume, as the Court 
of Appeals concluded, that the well-founded-fear standard 
is more generous than the clear-probability-of-persecution 
standard because we can identify no basis in the legislative 
history for applying that standard in § 243(h) proceedings or 
any legislative intent to alter the pre-existing practice.

The principal motivation for the enactment of the Refugee 
Act of 1980 was a desire to revise and regularize the proce-
dures governing the admission of refugees into the United 
States. The primary substantive change Congress intended 
to make under the Refugee Act, and indeed in our view the 
only substantive change even relevant to this case, was to 
eliminate the piecemeal approach to admission of refugees 
previously existing under § 203(a)(7) and § 212(d)(5) of the 
Immigration and Nationality Act, and §108 of the regula-
tions, and to establish a systematic scheme for admission and 
resettlement of refugees. S. Rep. No. 96-256, p. 1 (1979) 
(S. Rep.); H. R. Rep. No. 96-608, pp. 1-5 (1979) (H. R.



426 OCTOBER TERM, 1983

Opinion of the Court 467 U. S.

Rep.). The Act adopted, and indeed, expanded upon, the 
Protocol definition of “refugee,” S. Rep., at 19; H. R. Rep., 
at 9-10, and intended that the definition would be construed 
consistently with the Protocol, S. Rep., at 9, 20. It was 
plainly recognized, however, that “merely because an indi-
vidual or group of refugees comes within the definition will 
not guarantee resettlement in the United States. The 
Committee is of the opinion that the new definition does 
not create a new and expanded means of entry, but instead 
regularizes and formalizes the policies and practices that 
have been followed in recent years.” H. R. Rep., at 10. 
The Congress distinguished between discretionary grants 
of refugee admission or asylum and the entitlement to a 
withholding of deportation if the § 243(h) standard was met. 
See id., at 17-18.20

20 The House Judiciary Committee Report stated:
“Asylum and Withholding of Deportation

“Since 1968, the United States has been a party to the United States 
Refugee Protocol which incorporates the substance of the 1951 U.N. Con-
vention of Refugees and which seeks to insure fair and humane treatment 
for refugees within the territory of the contracting states.

“Article 33 of the Convention, with certain exceptions, prohibits con-
tracting states from expelling or returning a refugee to a territory where 
his or her life or freedom would be threatened on account of race, religion, 
nationality, membership in a particular social group or political opinion. 
The Committee Amendment conforms United States statutory law to our 
obligations under Article 33 in two of its provisions:

“(1) Asylum.—The Committee Amendment establishes for the first 
time a provision in Federal law specifically relating to asylum. . . .

“Currently, United States asylum procedures are governed by regula-
tions promulgated by the Attorney General under the authority of section 
103 of the Immigration and Nationality Act (see 8 CFR 108), which grants 
the Attorney General authority to administer and enforce laws relating to 
immigration. No specific statutory basis for United States asylum policy 
currently exists. The asylum provision of this legislation would provide 
such a basis.

“The Committee wishes to insure a fair and workable asylum policy 
which is consistent with this country’s tradition of welcoming the op-
pressed of other nations and with our obligations under international law, 
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Elimination of the geographic and ideological restrictions 
under the former § 203(a)(7) was thought to bring the United 
States’ scheme into conformity with its obligations under the 
Protocol, see S. Rep., at 4, 15-16,21 and in our view these ref-
erences are to the United States’ obligations under Article 34 
to facilitate the naturalization of refugees within the defini-
tion of the Protocol. There is, as always, some ambiguity 
in the legislative history—the term “asylum,” in particular, 
seems to be used in various ways, see, e. g., S. Rep., at 9, 
16—but that is understandable given that the same problem 
with nomenclature has been evident in case law as well. See 
In re Lam, Interim Dec. No. 2857, p. 5 (BIA, Mar. 24, 1981).

and feels it is both necessary and desirable that United States domestic law 
include the asylum provision in the instant legislation. . . .

“(2) Withholding of Deportation.—Related to Article 33 is the imple-
mentation of section 243(h) of the Immigration and Nationality Act. That 
section currently authorizes the Attorney General to withhold the deporta-
tion of any alien in the United States to any country where, in his opinion, 
the alien would be subject to persecution on account of race, religion, or 
political opinion.

“Although this section has been held by court and administrative deci-
sions to accord to aliens the protection required under Article 33, the Com-
mitteefeels it is desirable, for the sake of clarity, to conform the language 
of that section to the Convention. This legislation does so by prohibiting, 
with certain exceptions, the deportation of an alien to any country if the 
Attorney General determines that the alien’s life or freedom would be 
threatened on account of race, religion, nationality, membership in a 
particular social group, or political opinion. . . .

“As with the asylum provision, the Committee feels that the proposed 
change in section 2Ji.3(h) is necessary so that U. S. statutory law clearly 
reflects our legal obligations under international agreements.” H. R. 
Rep., at 17-18 (emphasis supplied).

21 “As amended by the Committee, the bill establishes an asylum provi-
sion in the Immigration and Nationality Act for the first time by improving 
and clarifying the procedures for determining asylum claims filed by aliens 
who are physically present in the United States. The substantive stand-
ard is not changed; asylum will continue to be granted only to those who 
qualify under the terms of the United Nations Protocol Relating to the 
Status of Refugees, to which the United States acceded in November 
[1968].” S. Rep., at 9.
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Going to the substance of the matter, however, it seems clear 
that Congress understood that refugee status alone did not 
require withholding of deportation, but rather, the alien had 
to satisfy the standard under §243(h), S. Rep., at 16. The 
amendment of § 243(h) was explicitly recognized to be a mere 
conforming amendment, added “for the sake of clarity,” and 
was plainly not intended to change the standard. H. R. 
Rep., at 17-18.

The Court of Appeals’ decision rests on the mistaken 
premise that every alien who qualifies as a “refugee” under 
the statutory definition is also entitled to a withholding of 
deportation under § 243(h). We find no support for this 
conclusion in either the language of § 243(h), the structure 
of the amended Act, or the legislative history.22

22 Nor is there any merit to respondent’s argument that this construction 
is inconsistent with the Protocol. Existing domestic statutory law in 1968 
was largely consistent with the Protocol. Under the Protocol, however, 
attaining the status of “refugee” was essential in order for an alien to as-
sert his right under Article 33 to avoid deportation, and then he was pro-
tected only against deportation to a territory where his “life or freedom” 
would be threatened. Under our statutory scheme, on the other hand, no 
alien in the United States would be deported to a country where he was 
likely to be “persecuted,” a seemingly broader concept than threats to “life 
or freedom.” In addition, the alien would qualify for withholding even if 
he might not be a “refugee” under the Protocol because, for example, he 
was not outside his country of nationality owing to a fear of persecution. 
Cf. Rosenberg n . Yee Chien Woo, 402 U. S. 49, 57 (1971). Moreover, the 
domestic statute and regulations provided many additional procedural safe-
guards as well, including a right to be represented by counsel and a right to 
judicial review.

While refugee status was not essential to avoid withholding of deporta-
tion, it was essential under domestic law to qualify for preferential immi-
gration status. Our definition of a “refugee” under § 203(a)(7) was of course 
consistent with the Protocol. Indeed, the relevant statutory language 
virtually mirrored the Protocol definition. The geographic and ideological 
limitations were limits on admission. That was not inconsistent with the 
Protocol—the Protocol did not require admission at all, nor did it preclude 
a signatory from exercising judgment among classes of refugees within the 
Protocol definition in determining whom to admit. Article 34 merely
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We have deliberately avoided any attempt to state the gov-
erning standard beyond noting that it requires that an appli-
cation be supported by evidence establishing that it is more

called on nations to facilitate the admission of refugees to the extent possi-
ble; the language of Article 34 was precatory and not self-executing. The 
point is not, however, that the Senate was merely led to believe accession 
would work no substantial change in the law; the point is that it did not 
work a substantial change in the law.

There were of course differences between the Protocol and the text of 
domestic law. The most significant difference was that Article 33 gave the 
refugee an entitlement to avoid deportation to a country in which his life or 
freedom would be threatened, whereas domestic law merely provided the 
Attorney General with discretion to grant withholding of deportation on 
grounds of persecution. The Attorney General, however, could naturally 
accommodate the Protocol simply by exercising his discretion to grant such 
relief in each case in which the required showing was made, and hence no 
amendment of the existing statutory language was necessary. There 
were other differences between the Protocol and the text of domestic 
statutory law in 1968—e. g., the Protocol provides protection for those 
persecuted on grounds of nationality and membership in social groups, as 
well as race, religion, or political opinion. Given our existing statutory 
provisions, and the considerable discretion an administrator such as the 
Attorney General possesses in interpreting and implementing such statu-
tory provisions, once again, no amendment of the statute was necessary. 
Finally, the Protocol required a showing that the “refugee’s life or freedom 
would be threatened,” while § 243(h) required that the alien would be sub-
ject to “persecution.” Although one might argue that the concept of “per-
secution” is broad enough to encompass matters other than threats to “life 
or freedom”—deprivations of property, for example—and therefore that 
the Protocol was narrower than the coverage of the section, we perceive no 
basis for concluding that the particular mention of the alien’s interest in 
“life or freedom” made the Protocol any more generous than domestic law.

In summary, then, to the extent that domestic law was more generous* 
than the Protocol, the Attorney General would not alter existing practice; 
to the extent that the Protocol was more generous than the bare text of 
§ 243(h) would necessarily require, the Attorney General would honor the 
requirements of the Protocol and hence there was no need for modifying 
the language of § 243(h) itself. As the Secretary of State correctly ex-
plained at the time of consideration of the Protocol: “[F]oremost among the 
rights which the Protocol would guarantee to refugees is the prohibition 
(under Article 33 of the Convention) against their expulsion or return to 
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likely than not that the alien would be subject to persecution 
on one of the specified grounds. This standard is a familiar 
one to immigration authorities and reviewing courts, and 
Congress did not intend to alter it in 1980. We observe that 
shortly after adoption of the Refugee Act, the Board ex-
plained: “As we have only quite recently acquired jurisdiction 
over asylum claims, we are only just now beginning to re-
solve some of the problems caused by this addition to our ju-
risdiction, including the problem of determining exactly how 
withholding of deportation and asylum are to fit together.” 
In re Lam, Interim Dec. No. 2857, p. 6, n. 4 (BIA, Mar. 24, 
1981). Today we resolve one of those problems by deciding 
that the “clear probability of persecution” standard remains 
applicable to § 243(h) withholding of deportation claims. We 
do not decide the meaning of the phrase “well-founded fear of 
persecution” which is applicable by the terms of the Act and 
regulations to requests for discretionary asylum. That issue 
is not presented by this case.

The Court of Appeals granted respondent relief based on 
its understanding of a standard which, even if properly 
understood, does not entitle an alien to withholding of 
deportation under § 243(h). Our holding does, of course, 
require the Court of Appeals to reexamine this record to 
determine whether the evidence submitted by respondent 
entitles him to a plenary hearing under the proper standard.

The judgment of the Court of Appeals is reversed, and the 
cause is remanded for further proceedings consistent with 
this opinion.

It is so ordered.

any country in which their life or freedom would be threatened. This arti-
cle is comparable to Section 243(h) of the Immigration and Nationality Act 
. . . and it can be implemented within the administrative discretion pro-
vided by existing regulations.” S. Exec. K, 90th Cong., 2d Sess., VIII 
(1968).
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NIX, WARDEN OF THE IOWA STATE 
PENITENTIARY v. WILLIAMS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE EIGHTH CIRCUIT

No. 82-1651. Argued January 18, 1984—Decided June 11, 1984

Following the disappearance of a 10-year-old girl in Des Moines, Iowa, 
respondent was arrested and arraigned in Davenport, Iowa. The police 
informed respondent’s counsel that they would drive respondent back to 
Des Moines without questioning him, but during the trip one of the offi-
cers began a conversation with respondent that ultimately resulted in his 
making incriminating statements and directing the officers to the child’s 
body. A systematic search of the area that was being conducted with 
the aid of 200 volunteers and that had been initiated before respondent 
made the incriminating statements was terminated when respondent 
guided police to the body. Before trial in an Iowa state court for first- 
degree murder, the court denied respondent’s motion to suppress evi-
dence of the body and all related evidence, including the body’s condition 
as shown by an autopsy, respondent having contended that such evi-
dence was the fruit of his illegally obtained statements made during the 
automobile ride. Respondent was convicted, and the Iowa Supreme 
Court affirmed, but later federal-court habeas corpus proceedings ulti-
mately resulted in this Court’s holding that the police had obtained re-
spondent’s incriminating statements through interrogation in violation of 
his Sixth Amendment right to counsel. Brewer v. 'Williams, 430 U. S. 
387. However, it was noted that even though the statements could not 
be admitted at a second trial, evidence of the body’s location and condi-
tion might be admissible on the theory that the body would have been 
discovered even if the incriminating statements had not been elicited 
from respondent. Id., at 407, n. 12. At respondent’s second state-
court trial, his incriminating statements were not offered in evidence, 
nor did the prosecution seek to show that respondent had directed the 
police to the child’s body. However, evidence concerning the body’s 
location and condition was admitted, the court having concluded that the 
State had proved that if the search had continued the body would have 

, been discovered within a short time in essentially the same condition as 
it was actually found. Respondent was again convicted of first-degree 
murder, and the Iowa Supreme Court affirmed. In subsequent habeas 
corpus proceedings, the Federal District Court, denying relief, also con-
cluded that the body inevitably would have been found. However, the



432 OCTOBER TERM, 1983

Syllabus 467 U. S.

Court of Appeals reversed, holding that—even assuming that there is an 
inevitable discovery exception to the exclusionary rule—the State had 
not met the exception’s requirement that it be proved that the police did 
not act in bad faith.

Held: The evidence pertaining to the discovery and condition of the 
victim’s body was properly admitted at respondent’s second trial on 
the ground that it would ultimately or inevitably have been discovered 
even if no violation of any constitutional provision had taken place. 
Pp. 440-450.

(a) The core rationale for extending the exclusionary rule to evidence 
that is the fruit of unlawful police conduct is that such course is needed to 
deter police from violations of constitutional and statutory protections 
notwithstanding the high social cost of letting obviously guilty persons 
go unpunished. On this rationale, the prosecution is not to be put in a 
better position than it would have been in if no illegality had transpired. 
By contrast, the independent source doctrine—allowing admission of 
evidence that has been discovered by means wholly independent of 
any constitutional violation—rests on the rationale that society’s interest 
in deterring unlawful police conduct and the public interest in having 
juries receive all probative evidence of a crime are properly balanced by 
putting the police in the same, not a worse, position that they would 
have been in if no police error or misconduct had occurred. Although 
the independent source doctrine does not apply here, its rationale is 
wholly consistent with and justifies adoption of the ultimate or inevitable 
discovery exception to the exclusionary rule. If the prosecution can 
establish by a preponderance of the evidence that the information ulti-
mately or inevitably would have been discovered by lawful means—here 
the volunteers’ search—then the deterrence rationale has so little basis 
that the evidence should be received. Pp. 441-444.

(b) Under the inevitable discovery exception, the prosecution is not 
required to prove the absence of bad faith, since such a requirement 
would result in withholding from juries relevant and undoubted truth 
that would have been available to police absent any unlawful police activ-
ity. This would put the police in a worse position than they would have 
been in if no unlawful conduct had transpired, and would fail to take 
into account the enormous societal cost of excluding truth in the search 
for truth in the administration of justice. Significant disincentives to 
obtaining evidence illegally—including the possibility of departmental 
discipline and civil liability—lessen the likelihood that the ultimate 
or inevitable discovery exception will promote police misconduct. 
Pp. 445-446.

(c) There is no merit to respondent’s contention that because he did 
not waive his right to the assistance of counsel, and because the Sixth 
Amendment exclusionary rule is designed to protect the right to a fair 
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trial, competing values may not be balanced in deciding whether the 
challenged evidence was properly admitted. Exclusion of physical evi-
dence that would inevitably have been discovered adds nothing to either 
the integrity or fairness of a criminal trial. Nor would suppression 
ensure fairness on the theory that it tends to safeguard the adversary 
system of justice. Pp. 446-448.

(d) The record here supports the finding that the search party ulti-
mately or inevitably would have discovered the victim’s body. The 
evidence clearly shows that the searchers were approaching the actual 
location of the body, that the search would have been resumed had 
respondent not led the police to the body, and that the body inevitably 
would have been found. Pp. 448-450.

700 F. 2d 1164, reversed and remanded.

Burg er , C. J., delivered the opinion of the Court, in which Whi te , 
Bla ckmu n , Pow el l , Rehn qu ist , and O’Con no r , JJ., joined. Whit e , J., 
filed a concurring opinion, post, p. 450. Stev ens , J., filed an opinion con-
curring in the judgment, post, p. 451. Brenn an , J., filed a dissenting 
opinion, in which Mars hal l , J., joined, post, p. 458.

Brent R. Appel, Deputy Attorney General of Iowa, argued 
the cause for petitioner. With him on the briefs were Thomas 
J. Miller, Attorney General, and Thomas D. McGrane, 
Assistant Attorney General.

Kathryn A. Oberly argued the cause for the United States 
as amicus curiae urging reversal. With her on the brief were 
Solicitor General Lee, Assistant Attorney General Trott, 
Deputy Solicitor General Frey, and Joel M. Gershowitz.

Robert Bartels, by appointment of the Court, 462 U. S. 
1129, argued the cause and filed briefs for respondent.*

* James E. Duggan filed a brief for the National Legal Aid and Defender 
Association as amicus curiae urging affirmance.

Briefs of amici curiae were filed for the State of Illinois et al. by Neil F. 
Hartigan, Attorney General of Illinois, Paul P. Biebel, Jr., First Assistant 
Attorney General, Steven F. Molo, Assistant Attorney General, and by 
the Attorneys General for their respective jurisdictions as follows: Charles 
A. Graddick of Alabama, Norman C. Gorsuch of Alaska, Robert K. Corbin 
of Arizona, Duane Woodard of Colorado, Charles M. Oberly III of Dela-
ware, Jim Smith of Florida, Michael J. Bowers of Georgia, Tany S. Hong 
of Hawaii, Jim Jones of Idaho, Linley E. Pearson of Indiana, Robert T. 
Stephan of Kansas, Steven L. Beshear of Kentucky, William J. Guste, Jr., 
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Chief  Justic e  Burger  delivered the opinion of the Court.
We granted certiorari to consider whether, at respondent 

Williams’ second murder trial in state court, evidence per-
taining to the discovery and condition of the victim’s body 
was properly admitted on the ground that it would ultimately 
or inevitably have been discovered even if no violation of any 
constitutional or statutory provision had taken place.

I
A

On December 24, 1968, 10-year-old Pamela Powers dis-
appeared from a YMCA building in Des Moines, Iowa, where 
she had accompanied her parents to watch an athletic con-
test. Shortly after she disappeared, Williams was seen leav-
ing the YMCA carrying a large bundle wrapped in a blanket; 
a 14-year-old boy who had helped Williams open his car door 
reported that he had seen “two legs in it and they were 
skinny and white.”

Williams’ car was found the next day 160 miles east of Des 
Moines in Davenport, Iowa. Later several items of clothing 
belonging to the child, some of Williams’ clothing, and an 
army blanket like the one used to wrap the bundle that Wil-
liams carried out of the YMCA were found at a rest stop on 

of Louisiana, James E. Tierney of Maine, Stephen H. Sachs of Maryland, 
Frank J. Kelley of Michigan, Hubert H. Humphrey III of Minnesota, 
William A. Allain of Mississippi, Michael T. Greely of Montana, Paul L. 
Douglas of Nebraska, Brian McKay of Nevada, Gregory H. Smith of New 
Hampshire, Rufus L. Edmisten of North Carolina, Robert Wefald of North 
Dakota, Michael Turpen of Oklahoma, LeRoy S. Zimmerman of Pennsyl-
vania, Hector Reichard of Puerto Rico, Travis Medlock of South Carolina, 
Mark V. Meierhenry of South Dakota, William M. Leech, Jr., of Tennes-
see, David L. Wilkinson of Utah, John J. Easton of Vermont, Gerald L. 
Baliles of Virginia, Kenneth 0. Eikenberry of Washington, Chauncey H. 
Browning of West Virginia, Bronson C. La Follette of Wisconsin, and 
Archie G. McClintock of Wyoming; and for the Legal Foundation of Amer-
ica et al. by David Crump, Wayne Schmidt, and James P. Manak.
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Interstate 80 near Grinnell, between Des Moines and Daven-
port. A warrant was issued for Williams’ arrest.

Police surmised that Williams had left Pamela Powers or 
her body somewhere between Des Moines and the Grinnell 
rest stop where some of the young girl’s clothing had been 
found. On December 26, the Iowa Bureau of Criminal Inves-
tigation initiated a large-scale search. Two hundred volun-
teers divided into teams began the search 21 miles east of 
Grinnell, covering an area several miles to the north and south 
of Interstate 80. They moved westward from Poweshiek 
County, in which Grinnell was located, into Jasper County. 
Searchers were instructed to check all roads, abandoned farm 
buildings, ditches, culverts, and any other place in which the 
body of a small child could be hidden.

Meanwhile, Williams surrendered to local police in Daven-
port, where he was promptly arraigned. Williams contacted 
a Des Moines attorney who arranged for an attorney in 
Davenport to meet Williams at the Davenport police station. 
Des Moines police informed counsel they would pick Williams 
up in Davenport and return him to Des Moines without 
questioning him. Two Des Moines detectives then drove to 
Davenport, took Williams into custody, and proceeded to 
drive him back to Des Moines.

During the return trip, one of the policemen, Detective 
Learning, began a conversation with Williams, saying:

“I want to give you something to think about while we’re 
traveling down the road... . They are predicting several 
inches of snow for tonight, and I feel that you yourself 
are the only person that knows where this little girl’s 
body is . . . and if you get a snow on top of it you yourself 
may be unable to find it. And since we will be going 
right past the area [where the body is] on the way into 
Des Moines, I feel that we could stop and locate the 
body, that the parents of this little girl should be entitled 
to a Christian burial for the little girl who was snatched 
away from them on Christmas [E]ve and murdered. . . .
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[A]fter a snow storm [we may not be] able to find it at 
all.”

Learning told Williams he knew the body was in the area of 
Mitchellville—a town they would be passing on the way to 
Des Moines. He concluded the conversation by saying: “I do 
not want you to answer me. . . . Just think about it . . . .”

Later, as the police car approached Grinnell, Williams 
asked Learning whether the police had found the young girl’s 
shoes. After Learning replied that he was unsure, Williams 
directed the police to a point near a service station where 
he said he had left the shoes; they were not found. As they 
continued the drive to Des Moines, Williams asked whether 
the blanket had been found and then directed the officers 
to a rest area in Grinnell where he said he had disposed of 
the blanket; they did not find the blanket. At this point 
Learning and his party were joined by the officers in charge 
of the search. As they approached Mitchellville, Williams, 
without any further conversation, agreed to direct the offi-
cers to the child’s body.

The officers directing the search had called off the search 
at 3 p. m., when they left the Grinnell Police Department to 
join Learning at the rest area. At that time, one search 
team near the Jasper County-Polk County line was only two 
and one-half miles from where Williams soon guided Learning 
and his party to the body. The child’s body was found next 
to a culvert in a ditch beside a gravel road in Polk County, 
about two miles south of Interstate 80, and essentially within 
the area to be searched.

B
First Trial

In February 1969 Williams was indicted for first-degree 
murder. Before trial in the Iowa court, his counsel moved to 
suppress evidence of the body and all related evidence includ-
ing the condition of the body as shown by the autopsy. The 
ground for the motion was that such evidence was the “fruit” 
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or product of Williams’ statements made during the auto-
mobile ride from Davenport to Des Moines and prompted by 
Learning’s statements. The motion to suppress was denied.

The jury found Williams guilty of first-degree murder; the 
judgment of conviction was affirmed by the Iowa Supreme 
Court. State v. Williams, 182 N. W. 2d 396 (1970). Wil-
liams then sought release on habeas corpus in the United 
States District Court for the Southern District of Iowa. 
That court concluded that the evidence in question had been 
wrongly admitted at Williams’ trial, Williams v. Brewer, 375 
F. Supp. 170 (1974); a divided panel of the Court of Appeals 
for the Eighth Circuit agreed. 509 F. 2d 227 (1974).

We granted certiorari, 423 U. S. 1031 (1975), and a divided 
Court affirmed, holding that Detective Learning had obtained 
incriminating statements from Williams by what was viewed 
as interrogation in violation of his right to counsel. Brewer 
v. Williams, 430 U. S. 387 (1977). This Court’s opinion 
noted, however, that although Williams’ incriminating state-
ments could not be introduced into evidence at a second trial, 
evidence of the body’s location and condition “might well be 
admissible on the theory that the body would have been dis-
covered in any event, even had incriminating statements not 
been elicited from Williams.” Id., at 407, n. 12.

C
Second Trial

At Williams’ second trial in 1977 in the Iowa court, the 
prosecution did not offer Williams’ statements into evidence, 
nor did it seek to show that Williams had directed the police 
to the child’s body. However, evidence of the condition of 
her body as it was found, articles and photographs of her 
clothing, and the results of post mortem medical and chemical 
tests on the body were admitted. The trial court concluded 
that the State had proved by a preponderance of the evidence 
that, if the search had not been suspended and Williams had 
not led the police to the victim, her body would have been 
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discovered (<within a short time” in essentially the same con-
dition as it was actually found. The trial court also ruled 
that if the police had not located the body, “the search would 
clearly have been taken up again where it left off, given the 
extreme circumstances of this case and the body would [have] 
been found in short order” App. 86 (emphasis added).

In finding that the body would have been discovered in 
essentially the same condition as it was actually found, 
the court noted that freezing temperatures had prevailed and 
tissue deterioration would have been suspended. Id., at 87. 
The challenged evidence was admitted and the jury again 
found Williams guilty of first-degree murder; he was sen-
tenced to life in prison.

On appeal, the Supreme Court of Iowa again affirmed. 
285 N. W. 2d 248 (1979). That court held that there was 
in fact a “hypothetical independent source” exception to the 
exclusionary rule:

“After the defendant has shown unlawful conduct on the 
part of the police, the State has the burden to show by a 
preponderance of the evidence that (1) the police did not 
act in bad faith for the purpose of hastening discovery of 
the evidence in question, and (2) that the evidence in 
question would have been discovered by lawful means.” 
Id., at 260.

As to the first element, the Iowa Supreme Court, having 
reviewed the relevant cases, stated:

“The issue of the propriety of the police conduct in this 
case, as noted earlier in this opinion, has caused the 
closest possible division of views in every appellate 
court which has considered the question. In light of the 
legitimate disagreement among individuals well versed 
in the law of criminal procedure who were given the 
opportunity for calm deliberation, it cannot be said that 
the actions of the police were taken in bad faith.” Id., 
at 260-261.
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The Iowa court then reviewed the evidence de novo1 and 
concluded that the State had shown by a preponderance of 
the evidence that, even if Williams had not guided police to 
the child’s body, it would inevitably have been found by 
lawful activity of the search party before its condition had 
materially changed.

In 1980 Williams renewed his attack on the state-court 
conviction by seeking a writ of habeas corpus in the United 
States District Court for the Southern District of Iowa. The 
District Court conducted its own independent review of the 
evidence and concluded, as had the state courts, that the 
body would inevitably have been found by the searchers in 
essentially the same condition it was in when Williams led 
police to its discovery. The District Court denied Williams’ 
petition. 528 F. Supp. 664 (1981).

The Court of Appeals for the Eighth Circuit reversed, 700 
F. 2d 1164 (1983); an equally divided court denied rehearing 
en banc. Id., at 1175. That court assumed, without decid-
ing, that there is an inevitable discovery exception to the 
exclusionary rule and that the Iowa Supreme Court correctly 
stated that exception to require proof that the police did 
not act in bad faith and that the evidence would have been 
discovered absent any constitutional violation. In reversing 
the District Court’s denial of habeas relief, the Court of 
Appeals stated:

“We hold that the State has not met the first require-
ment. It is therefore unnecessary to decide whether 
the state courts’ finding that the body would have been 
discovered anyway is fairly supported by the record. It 
is also unnecessary to decide whether the State must 
prove the two elements of the exception by clear and

^owa law provides for de novo appellate review of factual as well as 
legal determinations in cases raising constitutional challenges. See, e. g., 
Armento v. Baughman, 290 N. W. 2d 11, 15 (Iowa 1980); State v. Ege, 274 
N. W. 2d 350, 352 (Iowa 1979).
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convincing evidence, as defendant argues, or by a pre-
ponderance of the evidence, as the state courts held.

“The state trial court, in denying the motion to sup-
press, made no finding one way or the other on the ques-
tion of bad faith. Its opinion does not even mention the 
issue and seems to proceed on the assumption—contrary 
to the rule of law later laid down by the Supreme Court 
of Iowa—that the State needed to show only that the 
body would have been discovered in any event. The 
Iowa Supreme Court did expressly address the issue . . . 
and a finding by an appellate court of a state is entitled 
to the same presumption of correctness that attaches to 
trial-court findings under 28 U. S. C. § 2254(d). . . . 
We conclude, however, that the state Supreme Court’s 
finding that the police did not act in bad faith is not en-
titled to the shield of §2254(d) . . . .” Id., at 1169-1170 
(footnotes omitted).

We granted the State’s petition for certiorari, 461 U. S. 
956 (1983), and we reverse.

II
A

The Iowa Supreme Court correctly stated that the “vast 
majority” of all courts, both state and federal, recognize an 
inevitable discovery exception to the exclusionary rule.2 We 

2 Every Federal Court of Appeals having jurisdiction over criminal mat-
ters, including the Eighth Circuit in a case decided after the instant case, 
has endorsed the inevitable discovery doctrine. See Wayne v. United 
States, 115 U. S. App. D. C. 234, 238, 318 F. 2d 205, 209, cert, denied, 375 
U. S. 860 (1963); United States v. Bienvenue, 632 F. 2d 910, 914 (CAI 
1980); United States v. Fisher, 700 F. 2d 780, 784 (CA2 1983); Government 
of Virgin Islands v. Gereau, 502 F. 2d 914, 927-928 (CA3 1974), cert, de-
nied, 420 U. S. 909 (1975); United States v. Seohnlein, 423 F. 2d 1051,1053 
(CA4), cert, denied, 399 U. S. 913 (1970); United States v. Brookins, 614 
F. 2d 1037, 1042, 1044 (CA5 1980); Papp v. Jago, 656 F. 2d 221, 222 (CA6 
1981); United States ex rel. Owens v. Twomey, 508 F. 2d 858, 865-866 
(CA7 1974); United States v. Apker, 705 F. 2d 293, 306-307 (CA8 1983);
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are now urged to adopt and apply the so-called ultimate or 
inevitable discovery exception to the exclusionary rule.

Williams contends that evidence of the body’s location and 
condition is “fruit of the poisonous tree,” i. e., the “fruit” 
or product of Detective Learning’s plea to help the child’s 
parents give her “a Christian burial,” which this Court had 
already held equated to interrogation. He contends that 
admitting the challenged evidence violated the Sixth Amend-
ment whether it would have been inevitably discovered or 
not. Williams also contends that, if the inevitable discovery 
doctrine is constitutionally permissible, it must include a 
threshold showing of police good faith.

B
The doctrine requiring courts to suppress evidence as the 

tainted “fruit” of unlawful governmental conduct had its gen-
esis in Silverthorne Lumber Co. v. United States, 251 U. S. 
385 (1920); there, the Court held that the exclusionary rule 
applies not only to the illegally obtained evidence itself, but 
also to other incriminating evidence derived from the pri-
mary evidence. The holding of Silverthorne was carefully 
limited, however, for the Court emphasized that such in-
formation does not automatically become “sacred and inacces-
sible.” Id., at 392.

“If knowledge of [such facts] is gained from an independ-
ent source, they may be proved like any others . . . .” 
Ibid, (emphasis added).

Wong Sun v. United States, 371 U. S. 471 (1963), extended 
the exclusionary rule to evidence that was the indirect prod-
uct or “fruit” of unlawful police conduct, but there again 
the Court emphasized that evidence that has been illegally 
obtained need not always be suppressed, stating:

United States v. Schmidt, 573 F. 2d 1057, 1065-1066, n. 9 (CA9), cert, 
denied, 439 U. S. 881 (1978); United States v. Romero, 692 F. 2d 699, 704 
(CAIO 1982); United States v. Roper, 681 F. 2d 1354, 1358 (CA11 1982).
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“We need not hold that all evidence is ‘fruit of the poison-
ous tree’ simply because it would not have come to light 
but for the illegal actions of the police. Rather, the more 
apt question in such a case is ‘whether, granting estab-
lishment of the primary illegality, the evidence to which 
instant objection is made has been come at by exploita-
tion of that illegality or instead by means sufficiently 
distinguishable to be purged of the primary taint. ’ ” Id., 
at 487-488 (emphasis added) (quoting J. Maguire, Evi-
dence of Guilt 221 (1959)).

The Court thus pointedly negated the kind of good-faith 
requirement advanced by the Court of Appeals in reversing 
the District Court.

Although Silverthorne and Wong Sun involved violations 
of the Fourth Amendment, the “fruit of the poisonous tree” 
doctrine has not been limited to cases in which there has been 
a Fourth Amendment violation. The Court has applied the 
doctrine where the violations were of the Sixth Amendment, 
see United States v. Wade, 388 U. S. 218 (1967), as well as of 
the Fifth Amendment.3

The core rationale consistently advanced by this Court for 
extending the exclusionary rule to evidence that is the fruit 
of unlawful police conduct has been that this admittedly dras-
tic and socially costly course is needed to deter police from 

3 In Murphy v. Waterfront Comm’n of New York Harbor, 378 U. S. 52, 
79 (1964), the Court held that “a state witness may not be compelled to give 
testimony which may be incriminating under federal law unless the com-
pelled testimony and its fruits cannot be used in any manner by federal offi-
cials in connection with a criminal prosecution against him.” The Court 
added, however, that “[o]nce a defendant demonstrates that he has testi-
fied, under a state grant of immunity, to matters related to the federal 
prosecution, the federal authorities have the burden of showing that their 
evidence is not tainted by establishing that they had an independent, legiti-
mate source for the disputed evidence.” Id., at 79, n. 18; see id., at 103 
(Whit e , J., concurring). Application of the independent source doctrine 
in the Fifth Amendment context was reaffirmed in Kastigar v. United 
States, 406 U. S. 441, 460-461 (1972).
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violations of constitutional and statutory protections. This 
Court has accepted the argument that the way to ensure such 
protections is to exclude evidence seized as a result of such 
violations notwithstanding the high social cost of letting 
persons obviously guilty go unpunished for their crimes. 
On this rationale, the prosecution is not to be put in a better 
position than it would have been in if no illegality had 
transpired.

By contrast, the derivative evidence analysis ensures that 
the prosecution is not put in a worse position simply because 
of some earlier police error or misconduct. The independent 
source doctrine allows admission of evidence that has been 
discovered by means wholly independent of any constitutional 
violation. That doctrine, although closely related to the 
inevitable discovery doctrine, does not apply here; Williams’ 
statements to Learning indeed led police to the child’s body, 
but that is not the whole story. The independent source doc-
trine teaches us that the interest of society in deterring un-
lawful police conduct and the public interest in having juries 
receive all probative evidence of a crime are properly bal-
anced by putting the police in the same, not a worse, position 
that they would have been in if no police error or misconduct 
had occurred.4 See Murphy v. Waterfront Comm’n of New 
York Harbor, 378 U. S. 52, 79 (1964); Kastigar v. United 
States, 406 U. S. 441, 457, 458-459 (1972). When the chal-
lenged evidence has an independent source, exclusion of such 
evidence would put the police in a worse position than they 
would have been in absent any error or violation. There 

4 The ultimate or inevitable discovery exception to the exclusionary rule 
is closely related in purpose to the harmless-error rule of Chapman v. 
California, 386 U. S. 18, 22 (1967). The harmless-constitutional-error 
rule “serve[s] a very useful purpose insofar as [it] block[s] setting aside 
convictions for small errors or defects that have little, if any, likelihood 
of having changed the result of the trial.” The purpose of the inevitable 
discovery rule is to block setting aside convictions that would have been 
obtained without police misconduct.
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is a functional similarity between these two doctrines in that 
exclusion of evidence that would inevitably have been dis-
covered would also put the government in a worse position, 
because the police would have obtained that evidence if no 
misconduct had taken place. Thus, while the independent 
source exception would not justify admission of evidence in 
this case, its rationale is wholly consistent with and justifies 
our adoption of the ultimate or inevitable discovery exception 
to the exclusionary rule.

It is clear that the cases implementing the exclusionary 
rule “begin with the premise that the challenged evidence is 
in some sense the product of illegal governmental activity.” 
United States v. Crews, 445 U. S. 463, 471 (1980) (emphasis 
added). Of course, this does not end the inquiry. If the 
prosecution can establish by a preponderance of the evidence 
that the information ultimately or inevitably would have been 
discovered by lawful means—here the volunteers’ search— 
then the deterrence rationale has so little basis that the 
evidence should be received.5 Anything less would reject 
logic, experience, and common sense.

5 As to the quantum of proof, we have already established some relevant 
guidelines. In United States v. Matlock, 415 U. S. 164, 178, n. 14 (1974) 
(emphasis added), we stated that “the controlling burden of proof at sup-
pression hearings should impose no greater burden than proof by a prepon-
derance of the evidence.” In Lego v. Twomey, 404 U. S. 477, 488 (1972), 
we observed “from our experience [that] no substantial evidence has accu-
mulated that federal rights have suffered from determining admissibility 
by a preponderance of the evidence” and held that the prosecution must 
prove by a preponderance of the evidence that a confession sought to be 
used at trial was voluntary. We are unwilling to impose added burdens on 
the already difficult task of proving guilt in criminal cases by enlarging the 
barrier to placing evidence of unquestioned truth before juries.

Williams argues that the preponderance-of-the-evidence standard used 
by the Iowa courts is inconsistent with United States v. Wade, 388 U. S. 
218 (1967). In requiring clear and convincing evidence of an independent 
source for an in-court identification, the Court gave weight to the effect 
an uncounseled pretrial identification has in “crystalliz[ing] the witnesses’ 
identification of the defendant for future reference.” Id., at 240. The 
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The requirement that the prosecution must prove the ab-
sence of bad faith, imposed here by the Court of Appeals, 
would place courts in the position of withholding from juries 
relevant and undoubted truth that would have been available 
to police absent any unlawful police activity. Of course, that 
view would put the police in a worse position than they would 
have been in if no unlawful conduct had transpired. And, of 
equal importance, it wholly fails to take into account the 
enormous societal cost of excluding truth in the search for 
truth in the administration of justice. Nothing in this 
Court’s prior holdings supports any such formalistic, point-
less, and punitive approach.

The Court of Appeals concluded, without analysis, that if 
an absence-of-bad-faith requirement were not imposed, “the 
temptation to risk deliberate violations of the Sixth Amend-
ment would be too great, and the deterrent effect of the Ex-
clusionary Rule reduced too far.” 700 F. 2d, at 1169, n. 5. 
We reject that view. A police officer who is faced with the 
opportunity to obtain evidence illegally will rarely, if ever, be 
in a position to calculate whether the evidence sought would 
inevitably be discovered. Cf. United States v. Ceccolini, 
435 U. S. 268, 283 (1978):

“[T]he concept of effective deterrence assumes that the 
police officer consciously realizes the probable conse-
quences of a presumably impermissible course of con-
duct” (opinion concurring in judgment).

On the other hand, when an officer is aware that the evidence 
will inevitably be discovered, he will try to avoid engaging in 

Court noted as well that possible unfairness at the lineup “may be the sole 
means of attack upon the unequivocal courtroom identification,” ibid., and 
recognized the difficulty of determining whether an in-court identification 
was based on independent recollection unaided by the lineup identification, 
id., at 240-241. By contrast, inevitable discovery involves no speculative 
elements but focuses on demonstrated historical facts capable of ready 
verification or impeachment and does not require a departure from the 
usual burden of proof at suppression hearings.
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any questionable practice. In that situation, there will be 
little to gain from taking any dubious “shortcuts” to obtain 
the evidence. Significant disincentives to obtaining evi-
dence illegally—including the possibility of departmental dis-
cipline and civil liability—also lessen the likelihood that the 
ultimate or inevitable discovery exception will promote police 
misconduct. See Bivens v. Six Unknown Federal Narcotics 
Agents, 403 U. S. 388, 397 (1971). In these circumstances, 
the societal costs of the exclusionary rule far outweigh any 
possible benefits to deterrence that a good-faith requirement 
might produce.

Williams contends that because he did not waive his right 
to the assistance of counsel, the Court may not balance com-
peting values in deciding whether the challenged evidence 
was properly admitted. He argues that, unlike the exclu-
sionary rule in the Fourth Amendment context, the essential 
purpose of which is to deter police misconduct, the Sixth 
Amendment exclusionary rule is designed to protect the right 
to a fair trial and the integrity of the factfinding process. 
Williams contends that, when those interests are at stake, the 
societal costs of excluding evidence obtained from responses 
presumed involuntary are irrelevant in determining whether 
such evidence should be excluded. We disagree.

Exclusion of physical evidence that would inevitably have 
been discovered adds nothing to either the integrity or fair-
ness of a criminal trial. The Sixth Amendment right to 
counsel protects against unfairness by preserving the adver-
sary process in which the reliability of proffered evidence 
may be tested in cross-examination. See United States v. 
Ash, 413 U. S. 300, 314 (1973); Schneckloth v. Bustamonte, 
412 U. S. 218, 241 (1973). Here, however, Detective Learn-
ing’s conduct did nothing to impugn the reliability of the 
evidence in question—the body of the child and its condition 
as it was found, articles of clothing found on the body, and the 
autopsy. No one would seriously contend that the presence 
of counsel in the police car when Learning appealed to Wil-



NIX v. WILLIAMS 447

431 Opinion of the Court

liams’ decent human instincts would have had any bearing on 
the reliability of the body as evidence. Suppression, in these 
circumstances, would do nothing whatever to promote the 
integrity of the trial process, but would inflict a wholly un-
acceptable burden on the administration of criminal justice.

Nor would suppression ensure fairness on the theory that 
it tends to safeguard the adversary system of justice. To 
assure the fairness of trial proceedings, this Court has held 
that assistance of counsel must be available at pretrial 
confrontations where “the subsequent trial [cannot] cure 
a[n otherwise] one-sided confrontation between prosecuting 
authorities and the uncounseled defendant.” United States 
v. Ash, supra, at 315. Fairness can be assured by placing 
the State and the accused in the same positions they would 
have been in had the impermissible conduct not taken place. 
However, if the government can prove that the evidence 
would have been obtained inevitably and, therefore, would 
have been admitted regardless of any overreaching by the 
police, there is no rational basis to keep that evidence from 
the jury in order to ensure the fairness of the trial proceed-
ings. In that situation, the State has gained no advantage at 
trial and the defendant has suffered no prejudice. Indeed, 
suppression of the evidence would operate to undermine the 
adversary system by putting the State in a worse position 
than it would have occupied without any police misconduct. 
Williams’ argument that inevitable discovery constitutes 
impermissible balancing of values is without merit.

More than a half century ago, Judge, later Justice, Cardozo 
made his seminal observation that under the exclusionary 
rule “[t]he criminal is to go free because the constable has 
blundered.” People v. Defore, 242 N. Y. 13, 21, 150 N. E. 
585, 587 (1926). Prophetically, he went on to consider “how 
far-reaching in its effect upon society” the exclusionary rule 
would be when

“[t]he pettiest peace officer would have it in his power 
through overzeal or indiscretion to confer immunity upon 
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an offender for crimes the most flagitious.” Id., at 23, 
150 N. E., at 588.

Some day, Cardozo speculated, some court might press the 
exclusionary rule to the outer limits of its logic—or beyond— 
and suppress evidence relating to the “body of a murdered” 
victim because of the means by which it was found. Id., at 
23-24, 150 N. E., at 588. Cardozo’s prophecy was fulfilled 
in Killough v. United States, 114 U. S. App. D. C. 305, 309, 
315 F. 2d 241, 245 (1962) (en banc). But when, as here, the 
evidence in question would inevitably have been discovered 
without reference to the police error or misconduct, there is 
no nexus sufficient to provide a taint and the evidence is 
admissible.

C
The Court of Appeals did not find it necessary to consider 

whether the record fairly supported the finding that the vol-
unteer search party would ultimately or inevitably have dis-
covered the victim’s body. However, three courts independ-
ently reviewing the evidence have found that the body of the 
child inevitably would have been found by the searchers. 
Williams challenges these findings, asserting that the record 
contains only the “post hoc rationalization” that the search 
efforts would have proceeded two and one-half miles into 
Polk County where Williams had led police to the body.

When that challenge was made at the suppression hear-
ing preceding Williams’ second trial, the prosecution offered 
the testimony of Agent Ruxlow of the Iowa Bureau of Crimi-
nal Investigation. Ruxlow had organized and directed some 
200 volunteers who were searching for the child’s body. 
Tr. of Hearings on Motion to Suppress in State v. Williams, 
No. CR 55805, p. 34 (May 31, 1977). The searchers were 
instructed “to check all the roads, the ditches, any cul-
verts .... If they came upon any abandoned farm build-
ings, they were instructed to go onto the property and search 
those abandoned farm buildings or any other places where a 
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small child could be secreted.” Id., at 35. Ruxlow testified 
that he marked off highway maps of Poweshiek and Jasper 
Counties in grid fashion, divided the volunteers into teams of 
four to six persons, and assigned each team to search specific 
grid areas. Id., at 34. Ruxlow also testified that, if the 
search had not been suspended because of Williams’ promised 
cooperation, it would have continued into Polk County, using 
the same grid system. Id., at 36, 39-40. Although he had 
previously marked off into grids only the highway maps of 
Poweshiek and Jasper Counties, Ruxlow had obtained a map 
of Polk County, which he said he would have marked off in 
the same manner had it been necessary for the search to 
continue. Id., at 39.

The search had commenced at approximately 10 a. m. and 
moved westward through Poweshiek County into Jasper 
County. At approximately 3 p. m., after Williams had vol-
unteered to cooperate with the police, Detective Learning, 
who was in the police car with Williams, sent word to Ruxlow 
and the other Special Agent directing the search to meet him 
at the Grinnell truck stop and the search was suspended at 
that time. Id., at 51-52. Ruxlow also stated that he was 
“under the impression that there was a possibility” that 
Williams would lead them to the child’s body at that time. 
Id., at 61. The search was not resumed once it was learned 
that Williams had led the police to the body, id., at 57, which 
was found two and one-half miles from where the search had 
stopped in what would have been the easternmost grid to be 
searched in Polk County, id., at 39. There was testimony 
that it would have taken an additional three to five hours to 
discover the body if the search had continued, id., at 41; the 
body was found near a culvert, one of the kinds of places the 
teams had been specifically directed to search.

On this record it is clear that the search parties were 
approaching the actual location of the body, and we are 
satisfied, along with three courts earlier, that the volunteer 
search teams would have resumed the search had Williams 
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not earlier led the police to the body and the body inevitably 
would have been found. The evidence asserted by Williams 
as newly discovered, i. e., certain photographs of the body 
and deposition testimony of Agent Ruxlow made in connec-
tion with the federal habeas proceeding, does not demon-
strate that the material facts were inadequately developed in 
the suppression hearing in state court or that Williams was 
denied a full, fair, and adequate opportunity to present all 
relevant facts at the suppression hearing.6

The judgment of the Court of Appeals is reversed, and the 
case is remanded for further proceedings consistent with this 
opinion.7

It is so ordered.
Just ice  Whi te , concurring.
I join fully in the opinion of the Court. I write separately 

only to point out that many of Justice Stevens’ remarks are 
beside the point when it is recalled that Brewer v. Williams, 
430 U. S. 387 (1977), was a 5-4 decision and that four 
Members of the Court, including myself, were of the view 
that Detective Learning had done nothing wrong at all, let 
alone anything unconstitutional. Three of us observed: 
“To anyone not lost in the intricacies of the prophylactic 

6 Williams had presented to the District Court newly discovered evidence 
consisting of “previously overlooked photographs of the body at the site of 
its discovery and recent deposition testimony of the investigative officer in 
charge of the search [Ruxlow].” 528 F. Supp., at 671, n. 6. He contends 
that Ruxlow’s testimony was no more than “post hoc rationalization” and 
challenges Ruxlow’s credibility. However, the state trial court and Fed-
eral District Court that heard Ruxlow’s testimony credited it. The Dis-
trict Court found that the newly discovered evidence “neither adds much to 
nor subtracts much from the suppression hearing evidence.” Ibid.

7 In view of our holding that the challenged evidence was admissible 
under the inevitable discovery exception to the exclusionary rule, we find 
it unnecessary to decide whether Stone v. Powell, 428 U. S. 465 (1976), 
should be extended to bar federal habeas corpus review of Williams’ Sixth 
Amendment claim, and we express no view on that issue.
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rules of Miranda v. Arizona, the result in this case seems 
utterly senseless . . . Id., at 438. It is thus an unjusti-
fied reflection on Detective Learning to say that he “decide[d] 
to dispense with the requirements of law,” post, this page, or 
that he decided “to take procedural shortcuts instead of 
complying with the law,” post, at 457. He was no doubt 
acting as many competent police officers would have acted 
under similar circumstances and in light of the then-existing 
law. That five Justices later thought he was mistaken does 
not call for making him out to be a villain or for a lecture on 
deliberate police misconduct and its resulting costs to society.

Justi ce  Stevens , concurring in the judgment.
This litigation is exceptional for at least three reasons. 

The facts are unusually tragic; it involves an unusually clear 
violation of constitutional rights; and it graphically illustrates 
the societal costs that may be incurred when police officers 
decide to dispense with the requirements of law. Because 
the Court does not adequately discuss any of these aspects of 
the case, I am unable to join its opinion.

I
In holding that respondent’s first conviction had been 

unconstitutionally obtained, Justice Stewart, writing for the 
Court, correctly observed:

“The pressures on state executive and judicial officers 
charged with the administration of the criminal law are 
great, especially when the crime is murder and the vic-
tim a small child. But it is precisely the predictability of 
those pressures that makes imperative a resolute loyalty 
to the guarantees that the Constitution extends to us 
all.” Brewer n . Williams, 430 U. S. 387, 406 (1977) 
(Williams I).

There can be no denying that the character of the crime 
may have an impact on the decisional process. As the Court 
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was required to hold, however, that does not permit any 
court to condone a violation of constitutional rights.1 To-
day’s decision is no more an ad hoc response to the pressures 
engendered by the special facts of the case than was Wil-
liams I. It was the majority in Williams I that recognized 
that “evidence of where the body was found and of its condi-
tion might well be admissible on the theory that the body 
would have been discovered in any event, even had incrimi-
nating statements not been elicited from Williams.” Id., at 
407, n. 12. It was the author of today’s opinion of the Court 
who characterized this rule of law as a “remarkable” and 
“unlikely theory.” Id., at 416-417, n. 1 (Bur ger , C. J., 
dissenting). The rule of law that the Court adopts today 
has an integrity of its own and is not merely the product 
of the hydraulic pressures associated with hard cases or 
strong words.

II
The constitutional violation that gave rise to the decision in 

Williams I is neither acknowledged nor fairly explained in 
the Court’s opinion. Yet the propriety of admitting evidence 
relating to the victim’s body can only be evaluated if that 
constitutional violation is properly identified.

Before he was taken into custody, Williams, as a recent 
escapee from a mental hospital who had just abducted and 
murdered a small child, posed a special threat to public 
safety. Acting on his lawyer’s advice, Williams surrendered 
to the Davenport police. The lawyer notified the Des Moines 
police of Williams’ imminent surrender, and police officials, 

1 As I wrote at the time:
“Nothing we write, no matter how well reasoned or forcefully expressed, 

can bring back the victim of this tragedy or undo the consequences of the 
official neglect which led to the respondent’s escape from a state mental 
institution. The emotional aspects of the case make it difficult to decide 
dispassionately, but do not qualify our obligation to apply the law with an 
eye to the future as well as with concern for the result in the particular case 
before us.” 430 U. S., at 415 (concurring opinion).



NIX v. WILLIAMS 453

431 Steve ns , J., concurring in judgment

in the presence of Detective Learning, agreed that Williams 
would not be questioned while being brought back from 
Davenport. Williams was advised of this agreement by his 
attorney. After he was arraigned in Davenport, Williams 
conferred with another lawyer who was acting as local 
counsel. This lawyer reminded Williams that he would not 
be questioned. When Detective Learning arrived in Daven-
port, local counsel stressed that the agreement was to be 
carried out and that Williams was not to be questioned. 
Detective Learning then took custody of respondent, and 
denied counsel’s request to ride to Des Moines in the police 
car with Williams. The “Christian burial speech” occurred 
during the ensuing trip.2 As Justic e Powell  succinctly 
observed, this was a case “in which the police deliberately 
took advantage of an inherently coercive setting in the 
absence of counsel, contrary to their express agreement.” 
Id., at 414, n. 2 (concurring opinion).

The Sixth Amendment guarantees that the conviction of 
the accused will be the product of an adversarial process, 
rather than the ex parte investigation and determination by 
the prosecutor.3 Williams I grew out of a line of cases in 
which this Court made it clear that the adversarial process 
protected by the Sixth Amendment may not be undermined 
by the strategems of the police.

Spano v. New York, 360 U. S. 315 (1959), dealt with the 
confession of an uncounseled defendant after prolonged in-
terrogation subsequent to his indictment for first-degree 

2 These are the facts found in Williams I. See 430 U. S., at 390-393. 
As Professor Kamisar has demonstrated, there are a number of unex-
plained ambiguities in the record. Kamisar, Foreword: Brewer v. Wil-
liams—A Hard Look at a Discomfiting Record, 66 Geo. L. J. 209 (1977). 
Nevertheless, this account of the facts was the basis for Williams I, and 
neither party seeks reexamination of those findings.

3 See, e. g., Strickland v. Washington, 466 U. S. 668, 685-687 (1984); 
United States v. Cronic, 466 U. S. 648, 655-657 (1984); Polk County v. 
Dodson, 454 U. S. 312, 318 (1981); Herring v. New York, 422 U. S. 853, 
862 (1975); Anders v. California, 386 U. S. 738, 743 (1967).



454 OCTOBER TERM, 1983

Stev ens , J., concurring in judgment 467 U. S.

murder. Four Justices indicated that this questioning vio-
lated the Sixth Amendment, noting that to hold otherwise 
would totally undermine the adversarial process of proof:

“Our Constitution guarantees the assistance of counsel 
to a man on trial for his life in an orderly courtroom, pre-
sided over by a judge, open to the public, and protected 
by all the procedural safeguards of the law. Surely a 
Constitution which promises that much can vouchsafe no 
less to the same man under midnight inquisition in the 
squad room of a police station.” Id., at 327 (Stewart, J., 
concurring, joined by Douglas and Bren nan , JJ.).

As Justice Douglas asked: “[W]hat use is a defendant’s right 
to effective counsel at every stage of a criminal case if, while 
he is held awaiting trial, he can be questioned in the absence 
of counsel until he confesses? In that event the secret trial 
in the police precincts effectively supplants the public trial 
guaranteed by the Bill of Rights.” Id., at 326 (Douglas, J., 
concurring, joined by Black and Bren nan , JJ.).

This view ripened into a holding in Massiah v. United 
States, 377 U. S. 201 (1964): “We hold that the petitioner was 
denied the basic protections of [the Sixth Amendment] when 
there was used against him at his trial evidence of his own 
incriminating words, which federal agents had deliberately 
elicited from him after he had been indicted and in the ab-
sence of his counsel.” Id., at 206. Williams I held that 
Detective Learning had violated “the clear rule of Massiah” 
by deliberately eliciting incriminating statements from re-
spondent during the pendency of the adversarial process and 
outside of that process. See 430 U. S., at 399-401. The 
violation was aggravated by the fact that Detective Learning 
had breached a promise to counsel, an act which can only un-
dermine the role of counsel in the adversarial process.4 The 

4 “The defendant placed his trust in an experienced Iowa trial lawyer who 
in turn trusted the Iowa law enforcement authorities to honor a commit-
ment made during negotiations which led to the apprehension of a poten-
tially dangerous person. Under any analysis, this was a critical stage of
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“Christian burial speech” was nothing less than an attempt 
to substitute an ex parte, inquisitorial process for the clash 
of adversaries commanded by the Constitution.5 Thus the 
now-familiar plaint that “ ‘[t]he criminal is to go free because 
the constable has blundered / ” ante, at 447 (quoting People v. 
Defore, 242 N. Y. 13, 21, 150 N. E. 585, 587 (1926)), is en-
tirely beside the point. More pertinent is what The  Chief  
Justi ce  wrote for the Court on another occasion: “This is not 
a case where, in Justice Cardozo’s words, ‘the constable . . . 
blundered,’ rather, it is one where the ‘constable’ planned an 
impermissible interference with the right to the assistance of 
counsel.” United States v. Henry, 447 U. S. 264, 274-275 
(1980) (footnote and citation omitted).6

the proceeding in which the participation of an independent professional 
was of vital importance to the accused and to society. At this stage—as in 
countless others in which the law profoundly affects the life of the individ-
ual—the lawyer is the essential medium through which the demands and 
commitments of the sovereign are communicated to the citizen. If, in the 
long run, we are seriously concerned about the individual’s effective repre-
sentation by counsel, the State cannot be permitted to dishonor its promise 
to this lawyer.” 430 U. S., at 415 (Ste ve ns , J., concurring) (footnote 
omitted). See also id., at 401, n. 8.

6 “The whole point of Massiah is the prevention of the state from taking 
advantage of an uncounseled defendant once sixth amendment rights 
attach. The Christian burial speech was an attempt to take advantage of 
Williams. The attempt itself is what Massiah prohibits. The attempt 
itself violates the constitutional mandate that the system proceed, after 
some point, only in an accusatorial manner.” Grano, Rhode Island v. 
Innis: A Need to Reconsider the Constitutional Premises Underlying 
the Law of Confessions, 17 Am. Crim. L. Rev. 1, 35 (1979) (emphasis in 
original).

6See also 430 U. S., at 409 (Marsh al l , J., concurring). The theme of 
The  Chi ef  Just ice ’s  dissenting opinion in Williams I seems to permeate 
the opinion he has written for the Court today, even to the extent of again 
using the familiar hypothetical found in People v. Defore. Compare the 
discussion of Judge Cardozo’s “grim prophecy,” 430 U. S., at 416-417 
(dissenting opinion), with ante, at 447-448. See also Stone v. Powell, 428 
U. S. 465, 502 (1976) (Burg er , C. J., concurring); Bivens v. Six Unknown 
Federal Narcotics Agents, 403 U. S. 388, 413, and n. 3 (1971) (Burge r , 
C. J., dissenting); Killough v. United States, 114 U. S. App. D. C. 305, 
323, 315 F. 2d 241, 259 (1962) (en banc) (Burger, J., dissenting).
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Ill
Once the constitutional violation is properly identified, 

the answers to the questions presented in this case follow 
readily. Admission of the victim’s body, if it would have 
been discovered anyway, means that the trial in this case was 
not the product of an inquisitorial process; that process was 
untainted by illegality. The good or bad faith of Detective 
Learning is therefore simply irrelevant. If the trial process 
was not tainted as a result of his conduct, this defendant re-
ceived the type of trial that the Sixth Amendment envisions. 
See United States v. Morrison, 449 U. S. 361 (1981); Weather-
ford v. Bursey, 429 U. S. 545 (1977); United States v. Wade, 
388 U. S. 218, 240-243 (1967). Generalizations about the 
exclusionary rule employed by the majority, see ante, at 
443-448, simply do not address the primary question in the 
case.

The majority is correct to insist that any rule of exclusion 
not provide the authorities with an incentive to commit viola-
tions of the Constitution. Ante, at 445-446. If the inevita-
ble discovery rule provided such an incentive by permitting 
the prosecution to avoid the uncertainties inherent in its 
search for evidence, it would undermine the constitutional 
guarantee itself, and therefore be inconsistent with the 
deterrent purposes of the exclusionary rule.7 But when the 
burden of proof on the inevitable discovery question is placed 
on the prosecution, ante, at 444, it must bear the risk of error 
in the determination made necessary by its constitutional 
violation. The uncertainty as to whether the body would 

7 See Stovall v. Denno, 388 U. S. 293, 297 (1967); Gilbert v. California, 
388 U. S. 263, 272-273 (1967). See also Moore v. Illinois, 434 U. S. 220 
(1977). See generally, e. g., Stone v. Powell, 428 U. S., at 484; United 
States v. Janis, 428 U. S. 433, 443, n. 12 (1976); United States v. Calan-
dra, 414 U. S. 338, 347-348 (1974); Terry v. Ohio, 392 U. S. 1, 29 (1968); 
Tehan v. United States ex rel. Shott, 382 U. S. 406, 413 (1966); Mapp v. 
Ohio, 367 U. S. 643, 656 (1961); Elkins v. United States, 364 U. S. 206, 217 
(1960).
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have been discovered can be resolved in its favor here only 
because, as the Court explains ante, at 448-450, petitioner 
adduced evidence demonstrating that at the time of the con-
stitutional violation an investigation was already under way 
which, in the natural and probable course of events, would 
have soon discovered the body. This is not a case in which 
the prosecution can escape responsibility for a constitutional 
violation through speculation; to the extent uncertainty was 
created by the constitutional violation the prosecution was 
required to resolve that uncertainty through proof.8 Even 
if Detective Learning acted in bad faith in the sense that 
he deliberately violated the Constitution in order to avoid 
the possibility that the body would not be discovered, the 
prosecution ultimately does not avoid that risk; its burden 
of proof forces it to assume the risk. The need to adduce 
proof sufficient to discharge its burden, and the difficulty in 
predicting whether such proof will be available or sufficient, 
means that the inevitable discovery rule does not permit 
state officials to avoid the uncertainty they would have faced 
but for the constitutional violation.

The majority refers to the “societal cost” of excluding 
probative evidence. Ante, at 445. In my view, the more 
relevant cost is that imposed on society by police officers 
who decide to take procedural shortcuts instead of complying 
with the law. What is the consequence of the shortcut that 
Detective Learning took when he decided to question Williams 
in this case and not to wait an hour or so until he arrived in 

81 agree with the majority’s holding that the prosecution must prove that 
the evidence would have been inevitably discovered by a preponderance of 
the evidence rather than by clear and convincing evidence, ante, at 444-445, 
n. 5. An inevitable discovery finding is based on objective evidence con-
cerning the scope of the ongoing investigation which can be objectively 
verified or impeached. Hence an extraordinary burden of proof is not 
needed in order to preserve the defendant’s ability to subject the prosecu-
tion’s case to the meaningful adversarial testing required by the Sixth 
Amendment. See United States v. Cronic, 466 U. S., at 655-657.
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Des Moines?9 The answer is years and years of unnecessary 
but costly litigation. Instead of having a 1969 conviction 
affirmed in routine fashion, the case is still alive 15 years 
later. Thanks to Detective Learning, the State of Iowa has 
expended vast sums of money and countless hours of profes-
sional labor in his defense. That expenditure surely pro-
vides an adequate deterrent to similar violations; the respon-
sibility for that expenditure lies not with the Constitution, 
but rather with the constable.

Accordingly, I concur in the Court’s judgment.

Justi ce  Brenn an , with whom Justic e  Mar sha ll  joins, 
dissenting.

In Brewer v. Williams, 430 U. S. 387 (1977), we held that 
the respondent’s state conviction for first-degree murder had 
to be set aside because it was based in part on statements 
obtained from the respondent in violation of his right to the 
assistance of counsel guaranteed by the Sixth and Fourteenth 
Amendments. At the same time, we noted that, “[w]hile 
neither Williams’ incriminating statements themselves nor 
any testimony describing his having led the police to the 
victim’s body can constitutionally be admitted into evidence, 
evidence of where the body was found and of its condition 
might well be admissible on the theory that the body would 
have been discovered in any event.” Id., at 407, n. 12.

To the extent that today’s decision adopts this “inevitable 
discovery” exception to the exclusionary rule, it simply 
acknowledges a doctrine that is akin to the “independent 
source” exception first recognized by the Court in Silver-
thorne Lumber Co. v. United States, 251 U. S. 385, 392 
(1920). See United States n . Wade, 388 U. S. 218, 242 (1967); 

9 In this connection, it is worth noting, as Jus tice  Marsh al l  did in 
Williams I, that in light of the assistance that respondent’s attorney had 
provided to the Des Moines police, it seems apparent that the lawyer 
intended to learn the location of the body from his client and then reveal it 
to the police. See 430 U. S., at 407-408 (concurring opinion). Thus, the 
need for a shortcut was practically nonexistent.
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Wong Sun v. United States, 371 U. S. 471, 487 (1963). In 
particular, the Court concludes that unconstitutionally ob-
tained evidence may be admitted at trial if it inevitably would 
have been discovered in the same condition by an independ-
ent line of investigation that was already being pursued when 
the constitutional violation occurred. As has every Federal 
Court of Appeals previously addressing this issue, see ante, 
at 440-441, n. 2, I agree that in these circumstances the 
“inevitable discovery” exception to the exclusionary rule is 
consistent with the requirements of the Constitution.

In its zealous efforts to emasculate the exclusionary rule, 
however, the Court loses sight of the crucial difference be-
tween the “inevitable discovery” doctrine and the “independ-
ent source” exception from which it is derived. When prop-
erly applied, the “independent source” exception allows the 
prosecution to use evidence only if it was, in fact, obtained 
by fully lawful means. It therefore does no violence to the 
constitutional protections that the exclusionary rule is meant 
to enforce. The “inevitable discovery” exception is likewise 
compatible with the Constitution, though it differs in one key 
respect from its next of kin: specifically, the evidence sought 
to be introduced at trial has not actually been obtained from 
an independent source, but rather would have been discov-
ered as a matter of course if independent investigations were 
allowed to proceed.

In my view, this distinction should require that the govern-
ment satisfy a heightened burden of proof before it is allowed 
to use such evidence. The inevitable discovery exception 
necessarily implicates a hypothetical finding that differs in 
kind from the factual finding that precedes application of the 
independent source rule. To ensure that this hypothetical 
finding is narrowly confined to circumstances that are func-
tionally equivalent to an independent source, and to protect 
fully the fundamental rights served by the exclusionary rule, 
I would require clear and convincing evidence before conclud-
ing that the government had met its burden of proof on this 
issue. See Wade, supra, at 240. Increasing the burden of 
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proof serves to impress the factfinder with the importance 
of the decision and thereby reduces the risk that illegally 
obtained evidence will be admitted. Cf. Addington v. Texas, 
441 U. S. 418, 427 (1979); Santosky v. Kramer, 455 U. S. 
745, 764 (1982) (“Raising the standard of proof would have 
both practical and symbolic consequences”). Because the 
lower courts did not impose such a requirement, I would 
remand this case for application of this heightened burden of 
proof by the lower courts in the first instance. I am there-
fore unable to join either the Court’s opinion or its judgment.
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The federal Agricultural Fair Practices Act of 1967 (AFPA) was enacted to 
enable individual farmers and other producers of agricultural commod-
ities to join together voluntarily in cooperative associations in order to 
protect their marketing and bargaining position as against large and 
powerful agricultural processors. The AFPA makes it unlawful for 
“handlers”—defined to include both processors and producers’ associa-
tions—to coerce any producer “in the exercise of his right to join ... or 
to refrain from joining” a producers’ association, 7 U. S. C. § 2303(a), or 
to coerce any producer to enter into or terminate a marketing contract 
with a producers’ association or a contract with a handler, § 2303(c). 
The Michigan Agricultural Marketing and Bargaining Act (Michigan 
Act) includes the same prohibitions as the AFPA, but goes beyond it by 
establishing a state-administered system by which producers’ associa-
tions are organized and certified as exclusive bargaining agents for all 
producers of a particular commodity. Under this system, if an associa-
tion’s membership constitutes more than 50% of the producers of a par-
ticular commodity and its members’ production accounts for more than 
50% of the commodity’s total production, the association may be accred-
ited as the exclusive bargaining agent for all producers of that commod-
ity. Upon accreditation of the association, all producers of the commod-
ity, regardless of whether they have chosen to become members of the 
association, must pay a service fee to the association and must abide by 
the contracts the association negotiates with processors. The Michigan 
Agricultural Cooperative Marketing Association (MACMA), a produc-
ers’ association accredited under the Michigan Act, is the sole sales, and 
bargaining representative for asparagus producers in the State. After 
the MACMA had negotiated contracts on behalf of Michigan asparagus 
growers to sell the asparagus crop for a certain year, appellant aspara-
gus growers and association of asparagus processors, sued MACMA in 
state court seeking a declaratory judgment that the provisions of the 
Michigan Act requiring service fees and mandatory adherence to an 
association-negotiated contract are pre-empted by the AFPA. The 
Michigan Supreme Court rejected appellants’ claim, holding that the 
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AFPA prohibited only processor misconduct, whereas the challenged 
provisions of the Michigan Act regulated producers’ activities.

Held: The challenged provisions of the Michigan Act are pre-empted by 
the AFPA. Pp. 469-478.

(a) This is a case where the basis for pre-emption is that Congress, 
while not displacing state regulation entirely, has pre-empted state law 
to the extent that it conflicts with federal law and “stands as an obstacle 
to the accomplishment and execution of the full purposes and objectives 
of Congress.” Hines v. Davidowitz, 312 U. S. 52, 67. Pp. 469-470.

(b) The AFPA’s theme of voluntariness is carried through to the pro-
visions defining the prohibited practices. By defining the term “han-
dler” to include producers’ associations as well as processors, the AFPA 
prohibits interference by the former to the same extent that it prohibits 
interference by the latter. Just as the AFPA forbids processors to 
interfere in a producer’s decision to become or remain affiliated with 
an association, it also forbids a producers’ association to interfere in that 
decision by coercing producers to belong to, or participate in a marketing 
contract with, the association. Pp. 470-471.

(c) Congress’ intent to shield producers from coercion by both proces-
sors and producers’ associations is confirmed by the AFPA’s legislative 
history, which reveals that the question of the producer’s free choice was 
a central focus of congressional attention during passage of the Act. 
Despite the fact that the Michigan Act and the AFPA share the goal of 
augmenting the producer’s bargaining power, the Michigan Act conflicts 
with the AFPA by establishing “accredited” associations that wield the 
power to coerce producers to sell their products according to terms 
established by the association and to force producers to pay a service 
fee for the privilege. Pp. 471-477.

(d) The Michigan Act empowers producers’ associations to do pre-
cisely what the AFPA forbids them to do. In effect, an association 
accredited under the Michigan Act may coerce a producer to enter into 
a marketing contract with a producers’ association—a clear violation of 
§ 2303(c). In addition, although the Michigan Act does not compel a pro-
ducer to join an association, it binds him to the association’s marketing 
contracts, forces him to pay fees to the association, and precludes him 
from marketing his goods himself, and thus, in practical effect, imposes 
on the producer the same incidents of association membership with 
which Congress was concerned in enacting § 2303(a). Pp. 477-478.

416 Mich. 706, 332 N. W. 2d 134, reversed.

Brenn an , J., delivered the opinion for a unanimous Court.
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Joseph G. Scoville argued the cause for appellants. With 
him on the briefs were Ernest M. Sharpe and JonD. Botsford.

John H. Garvey argued the cause for the United States 
as amicus curiae urging reversal. With him on brief were 
Solicitor General Lee and Deputy Solicitor General Geller.

James A. White argued the cause for appellees and filed a 
brief for appellee Michigan Agricultural Cooperative Market-
ing Association, Inc. With him on the brief were Theodore 
W. Swift and Michael J. Schmedlen. Frank J. Kelley, 
Attorney General of Michigan, Louis J. Caruso, Solicitor 
General, and Charles D. Hackney, Henry J. Boynton, and 
Michael J. Moquin, Assistant Attorneys General, filed a brief 
for appellee Agricultural Marketing and Bargaining Board.*

Justi ce  Brenna n  delivered the opinion of the Court.
A perceived need to help the American farmer in his 

economic relations with large and powerful agricultural 
processors has moved Congress and various States to enact 
laws designed to bolster the farmer’s bargaining power 
when bringing his goods to market. This case involves 
two such laws: the federal Agricultural Fair Practices 
Act of 1967 and the State of Michigan’s Agricultural Market-
ing and Bargaining Act (Michigan Act). The question pre-
sented is whether certain provisions of the Michigan Act, 
which accord agricultural cooperative associations exclusive 
bargaining authority for the sale of agricultural products, 
are pre-empted by the federal Act. The Supreme Court of 
Michigan held that the Michigan Act is not pre-empted. 416

*Briefs of amici curiae urging reversal were filed for the American 
Frozen Food Institute by James F. Rill and Norman G. Knopf; and for the 
National Food Processors Association by H. Edward Dunkelberger, Jr.

Briefs of amici curiae urging affirmance were filed for the American 
Farm Bureau Federation by John J. Rademacher and C. David Mayfield; 
and for the California Tomato Grower’s Association et al. by Gerald D. 
Marcus.
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Mich. 706, 332 N. W. 2d 134 (1982). We noted probable 
jurisdiction, 464 U. S. 912 (1983), and now reverse.

I 
A

The federal Agricultural Fair Practices Act (AFPA), 82 
Stat. 93, 7 U. S. C. §2301 et seq., protects the right of farm-
ers and other producers1 of agricultural commodities to join 
cooperative associations through which to market their prod-
ucts.2 Responding to “the growing concentration of power in 
the hands of fewer and larger buyers [of agricultural prod-
ucts],” S. Rep. No. 474, 90th Cong., 1st Sess., 2-3 (1967), 
Congress enacted the AFPA to rectify a perceived imbalance 
in bargaining position between producers and processors of 
such products. Although the Act’s principal purpose is to 
protect individual producers from interference by processors 
when deciding whether to belong to a producers’ association, 
the Act also protects the producer from coercion by associa-
tions of producers. The AFPA thus provides that it is 
unlawful for either a processor or a producers’ association to 
engage in practices that interfere with a producer’s freedom 
to choose whether to bring his products to market himself or 
to sell them through a producers’ cooperative association. 7 
U. S. C. §2303. Specifically, § 2303(a) forbids “handlers”—

1 Title 7 U. S. C. § 2302(b) defines the term “producer” to mean “a person 
engaged in the production of agricultural products as a farmer, planter, 
rancher, dairyman, fruit, vegetable, or nut grower.”

2 Under § 1 of the Capper-Volstead Act, 7 U. S. C. §291, and § 6 of the 
Clayton Act, 15 U. S. C. § 17, most activities of agricultural cooperatives 
were already exempt from the antitrust laws. Thus, producers already 
had a legal right to belong to such associations. The AFPA went further 
than the prior Acts by protecting the right against economic coercion.

The term “association of producers,” also referred to herein as “pro-
ducers’ associations,” is defined to mean “any association of producers of 
agricultural products engaged in marketing, bargaining, shipping, or pro-
cessing as defined in section 1141(j) of title 12, or in section 291 of this 
title.” 7 U. S. C. § 2302(c).
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defined to include both processors and producers’ associa-
tions 3—to “coerce any producer in the exercise of his right 
to join and belong to or to refrain from joining or belonging 
to an association of producers.” Similarly, § 2303(c) forbids 
handlers to “coerce or intimidate any producer to enter into, 
maintain, breach, cancel, or terminate a membership agree-
ment or marketing contract with an association of producers 
or a contract with a handler.”4

3 The term “handler” generally refers to buyers and processors of agri-
cultural products. As the AFPA evolved through the legislative process, 
however, and Congress decided to apply most of its prohibitions to produc-
ers’ associations as well as to handlers, Congress expanded the definition of 
“handler” to include associations of producers. Thus 7 U. S. C. § 2302(a) 
provides:

“The term ‘handler’ means any person engaged in the business or prac-
tice of (1) acquiring agricultural products from producers or associations 
of producers for processing or sale; or (2) grading, packaging, handling, 
storing, or processing agricultural products received from producers or as-
sociations of producers; or (3) contracting or negotiating contracts or other 
arrangements, written or oral, with or on behalf of producers or associa-
tions of producers with respect to the production or marketing of any 
agricultural product; or (4) acting as an agent or broker for a handler in 
the performance of any function or act specified in clause (1), (2), or (3) of 
this paragraph” (emphasis added).
In addition, 7 U. S. C. § 2302(d) provides that “the term ‘person’ includes 
individuals, partnerships, corporations, and associations” (emphasis 
added).

The term “processor” is used herein to refer to all “handlers” under the 
federal Act except producers’ associations acting in their capacity as 
marketing representatives of producers.

4 Section 2303 provides in full:
“It shall be unlawful for any handler knowingly to engage or permit any 
employee or agent to engage in the following practices:

“(a) To coerce any producer in the exercise of his right to join and belong 
to or to refrain from joining or belonging to an association of producers, or 
to refuse to deal with any producer because of the exercise of his right to 
join and belong to such an association; or

“(b) To discriminate against any producer with respect to price, quan-
tity, quality, or other terms of purchase, acquisition, or other handling of 
agricultural products because of his membership in or contract with an 
association of producers; or
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The Michigan Act, Mich. Comp. Laws §290.701 et seq. 
(1984), also designed to facilitate collective action among pro-
ducers, includes the same prohibitions as the federal Act. It 
goes beyond the federal statute, however, by extensively 
regulating the activities of producers’ associations. Most im-
portantly, the Michigan Act establishes a state-administered 
system by which producers’ associations are organized and 
certified as exclusive bargaining agents for all producers of a 
particular commodity. §§290.703, 290.707. Under Michi-
gan’s system, if an association’s membership constitutes 
more than 50% of the producers of a particular commodity, 
and its members’ production accounts for more than 50% of 
the commodity’s total production, the association may apply 
to the state Agricultural Marketing and Bargaining Board for 
accreditation as the exclusive bargaining agent for all produc-
ers of that particular commodity. §290.707(c).5 When the

“(c) To coerce or intimidate any producer to enter into, maintain, 
breach, cancel, or terminate a membership agreement or marketing con-
tract with an association of producers or a contract with a handler; or

“(d) To pay or loan money, give any thing of value, or offer any other 
inducement or reward to a producer for refusing to or ceasing to belong to 
an association of producers; or

“(e) To make false reports about the finances, management, or activities 
of associations of producers or handlers; or

“(f) To conspire, combine, agree, or arrange with any other person to 
do, or aid or abet the doing of, any act made unlawful by this chapter.”

6 Section 290.707 provides in pertinent part:
“An association shall be accredited upon determination by the board that 

the association meets all of the following:

“(c) The association has marketing and bargaining contracts for the 
current or next marketing period with more than 50% of the producers 
of an agricultural commodity who are in the bargaining unit and these con-
tracts cover more than 50% of the quantity of that commodity produced by 
producers in the bargaining unit. The board may determine the quantity 
produced by the bargaining unit using information on production in prior 
marketing periods, current market information, and projections on produc-
tion during the current market periods. The board shall exclude from that 
quantity any quantity of the agricultural commodity contracted by pro-
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Board accredits an association as the agent for the producers 
of a particular commodity, all producers of that commodity, 
regardless of whether they have chosen to become members

ducers with producer owned and controlled processing cooperatives and 
any quantity produced by handlers. An association whose main purpose is 
bargaining but which processes a surplus into a form which is not the sub-
ject of bargaining is not a processing cooperative. The contracts with 
members shall specify the agricultural commodity and that the members 
have appointed the association as their exclusive agent in negotiations with 
handlers for prices and other terms of trade with respect to the sale and 
marketing of the agricultural commodity and obligate them to dispose of 
their production or holdings of the agricultural commodity through or at 
the direction of the association.”

The Michigan Act also provides a mechanism whereby producers of vari-
ous commodities are divided into “bargaining units” so that, once an associ-
ation is accredited, it represents essentially 100% of the production of the 
commodity produced by its members. Thus § 290.706 provides:

“(1) The board shall determine whether a proposed bargaining unit is 
appropriate. This determination shall be made upon the petition of an as-
sociation representing not less than 10% of the producers of the commodity 
eligible for membership in the proposed bargaining unit as defined by the 
association. An association with an overlapping definition of bargaining 
unit may, upon the presentation of a petition by not less than 10% of the 
producers eligible for membership in the overlapping bargaining unit, 
contest the proposed bargaining unit. . . .

“(2) In making its determination, the board shall define as appropriate 
the largest bargaining unit in terms of the quantity of the agricultural com-
modity produced, the definition of the agricultural commodity, geographic 
area covered and number of producers included as is consistent with the 
following criteria:

“(a) The community of interest of the producers included;
“(b) The potential serious conflicts of interests among members of the 

proposed unit;
“(c) The effect of exclusions on the capacity of the association to effec-

tively bargain for the bargaining unit as defined;
“(d) The kinds, types and subtypes of products to be classed together as 

agricultural commodity for which the bargaining unit is proposed;
“(e) Whether the producers eligible for membership in the proposed 

bargaining unit meet the definition of “producer” for the agricultural 
commodity involved;

“(f) The wishes of the producers;
“(g) The pattern of past marketing of the commodity.” 
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of the association, must pay a service fee to the association 
and must abide by the terms of the contracts the associa-
tion negotiates with processors. §§290.710(1), 290.713(l).6 
Thus, the Michigan Act creates an “agency shop” arrange-
ment among agricultural producers whenever there is major-
ity support for such an arrangement among the producers of 
a particular commodity.

B
The Michigan Agricultural Cooperative Marketing Associ-

ation, Inc. (MACMA), a producers’ association accredited 
under the Michigan Act, is the sole sales and bargaining rep-
resentative for asparagus producers in the State.7 In 1974, 
as permitted by the Michigan Act, MACMA negotiated con-
tracts on behalf of Michigan asparagus growers to sell the 
1974 asparagus crop. In response, appellants Dukesherer 
Farms and Ferris Pierson, asparagus growers that would be 
bound by the contract, along with the Michigan Canners & 
Freezers Association, Inc., an association of asparagus proc-
essors,8 sued MACMA in state court seeking a declaratory 
judgment that those provisions of the Michigan Act requir-
ing service fees and mandatory adherence to an association- 
negotiated contract are pre-empted by the AFPA. The 
Supreme Court of Michigan rejected appellants’ claim, hold-
ing that the Michigan Act operated in an area that the federal

6 Although the Michigan Act does not explicitly prohibit a producer 
represented by an accredited association from negotiating directly with 
a processor, it does prohibit the processor from negotiating with such a 
producer. §290.704(l)(h). The Michigan Act thus effectively eliminates 
direct dealing between a producer that is represented by an accredited 
association and a processor.

7 The bargaining unit for which MACMA is accredited includes all Michi-
gan farmers who produced a certain minimum quantity of asparagus during 
a defined marketing period.

8The Michigan Canners & Freezers Association, Inc., is an association of 
fruit and vegetable processors whose members process asparagus. Duke-
sherer Farms, Inc. is a corporation engaged in asparagus farming. And 
Ferris Pierson is an individual engaged in asparagus farming.



MICHIGAN CANNERS & FREEZERS v. AGRICULTURAL BD. 469

461 Opinion of the Court

Act did not regulate. 416 Mich. 706,332 N. W. 2d 134 (1976). 
Specifically, the Michigan court held that the federal Act 
prohibited only processor misconduct, whereas the challenged 
portions of the Michigan Act regulated producers’ activities. 
We disagree.

II
Federal law may pre-empt state law in any of three ways. 

First, in enacting the federal law, Congress may explicitly 
define the extent to which it intends to pre-empt state law. 
E. g., Shaw v. Delta Air Lines, Inc., 463 U. S. 85, 95-96 
(1983). Second, even in the absence of express pre-emptive 
language, Congress may indicate an intent to occupy an en-
tire field of regulation, in which case the States must leave 
all regulatory activity in that area to the Federal Gov-
ernment. E. g., Fidelity Federal Savings & Loan Assn. v. 
De la Cuesta, 458 U. S. 141, 153 (1982); Rice v. Santa Fe 
Elevator Corp., 331 U. S. 218, 230 (1947). Finally, if 
Congress has not displaced state regulation entirely, it may 
nonetheless pre-empt state law to the extent that the state 
law actually conflicts with federal law. Such a conflict arises 
when compliance with both state and federal law is impossi-
ble, Florida Lime & Avocado Growers, Inc. v. Paul, 373 
U. S. 132, 142-143 (1963), or when the state law “stands as 
an obstacle to the accomplishment and execution of the full 
purposes and objectives of Congress.” Hines n . Davidowitz, 
312 U. S. 52, 67 (1941). See also Fidelity Federal Savings & 
Loan Assn., supra, at 153.

It is the last basis of pre-emption that applies in this case. 
The AFPA contains no pre-emptive language; nor does it 
reflect a congressional intent to occupy the entire field of 
agricultural-product marketing. Indeed, the Act states that 
it “shall not be construed to change or modify existing State 
law.” 7 U. S. C. §2305(d).9 And, as this Court has rec-

9 Appellee MACMA argues that this provision eliminates the pre-
emptive effect the AFPA might otherwise have on the Michigan Act, de-
spite the fact that the Michigan Act was enacted after the enactment of the
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ognized, “the supervision of the readying of foodstuffs for 
market has always been deemed a matter of peculiarly local 
concern.” Florida Lime & Avocado Growers, Inc., supra, 
at 144.

Appellants contend that the service-fee and mandatory-
representation provisions of the Michigan Act frustrate the 
purpose and objective of the AFP A by imposing on unwilling 
producers an exclusive bargaining arrangement with associa-
tions. In their view, although Congress’ chief interest in en-
acting the AFPA was to facilitate the growth of agricultural 
cooperative associations, an equally important congressional 
objective was to preserve the free choice of producers to join 
associations or to remain independent. The Michigan Act, 
appellants contend, deprives producers of that choice and 
allows associations, in effect, to coerce producers into asso-
ciation affiliation.10

A
We turn first to the wording of the AFPA. The Act be-

gins with a finding that “the marketing and bargaining posi-
tion of individual farmers will be adversely affected unless

AFPA. Brief for Appellee MACMA 8-14. MACMA contends that at the 
time of the passage of the AFPA, California’s Agricultural Prorate Act, 
upheld by this Court in Parker v. Brown, 317 U. S. 341 (1943), contained 
provisions “similar” to the provisions of the Michigan Act. Even if we 
were to accept MACMA’s interpretation of § 2305(d), however, this argu-
ment is unpersuasive. The California Prorate Act bears no relevant simi-
larity to the Michigan Act. The California Act provides for the orderly 
marketing of certain commodities by imposing marketing plans that re-
strict the quantity of a commodity that farmers may produce, regulate the 
flow of commodities to market, and establish grade and quality require-
ments. The basic goal of the California Act, as identified in Parker v. 
Brown, is to minimize the adverse effects of a market surplus. 317 U. S., 
at 355.

10 Appellants argue that the AFPA accords processors the right to deal 
with producers individually and that the Michigan Act deprives processors 
of that right. This conflict, they contend, provides an additional basis 
upon which to decide that the Michigan Act is pre-empted. In light of our 
disposition of appellants’ primary claim, however, we need not address 
that question.
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they are free to join together voluntarily in cooperative orga-
nizations as authorized by law.” §2301 (emphasis added). 
More significantly, however, the theme of voluntariness is 
carried through to the provisions of the Act that define those 
practices that are prohibited. Thus, in addition to forbid-
ding various practices that could discourage producers from 
joining associations, the Act explicitly makes unlawful the 
coercion of a producer “in the exercise of his right . . . to 
refrain from joining or belonging to an association of 
producers,” and the coercion of a producer to “enter into 
[or] maintain ... a membership agreement or marketing 
contract with an association of producers.” §§ 2303(a) and (c) 
(emphasis added). Moreover, by defining the term “handler” 
to include producers’ associations as well as processors of agri-
cultural products, see supra, at 464-465, the Act prohibits 
interference by the former to the same extent that it prohibits 
interference by the latter. In short, just as the Act forbids 
processors to interfere in a producer’s decision to become 
or remain affiliated with an association, it also forbids an asso-
ciation of producers to interfere in that decision by coercing 
producers to belong to, or participate in a marketing contract 
with, the association.

B
Congress’ intent to shield producers from coercion by both 

processors and producers’ associations is confirmed by the 
legislative history of the AFPA, which reveals that the 
question of the producer’s free choice was a central focus 
of congressional attention during the passage of the Act. 
Although the AFPA began as a bill aimed solely at the threat 
of processor coercion, its orientation shifted as it progressed 
through Congress to one of sheltering the producer from 
coercion in either direction.

The bill originally introduced in the Senate, S. 109, 89th 
Cong., 1st Sess. (1965), did not explicitly protect the produc-
er’s right to remain independent from an association and for 
that reason provoked considerable criticism in the hearings 
that followed. Critics of the bill offered several reasons for 
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prohibiting association coercion to the same extent as proces-
sor coercion. First, some producers stated that they pre-
ferred to remain independent because they believed they 
could earn more money if they marketed their products 
themselves.11 Second, processors testified that unless asso-
ciations were also prohibited from pressuring producers, 
there would be a serious risk that the associations would at-
tain a bargaining position of monopoly proportion, to the det-
riment of not only the processor, but the consumer as well.12 
Third, witnesses testified that a prohibition on interference 
by producers’ associations would promote competition on the 
merits among associations seeking membership.13 Fourth, 
many handlers testified that they would be disadvantaged in 
the quality of the product they could buy as well as the price 
they would have to pay if producers’ associations were per-
mitted substantially to diminish the ranks of the independent 
producer.14 Finally, witnesses testified that the producer’s 
right to remain independent of an association was simply “a 
basic American right” deserving of protection.15

“See, e. g., Agricultural Producers Marketing Act: Hearings on S. 109 
before a Subcommittee of the Senate Committee on Agriculture and For-
estry, 90th Cong., 1st Sess., 144 (statement of Earl W. Kintner, National 
Tax Equality Association), 173-183 (statement of Paul L. Phillips) (1967) 
(hereinafter cited as 1967 Senate Hearings).

12 See, e. g., Discrimination Against Members of Farmer Cooperatives: 
Hearings on S. 109 before the Subcommittee of the Senate Committee on 
Agriculture and Forestry, 89th Cong., 2d Sess., 135 (1966) (statement of 
A. Starke Taylor Jr., Independent Cotton Industries Association) (herein-
after cited as 1966 Senate Hearings); 1967 Senate Hearings, at 110, 
113-114 (statement of W. W. Holding III, American Cotton Shippers 
Association), 151 (statement of Earl W. Kintner, National Tax Equality 
Association), 196 (statement of Irving Isaacson, Maine Poultry Associates).

13 See, e. g., 1966 Senate Hearings, at 187 (statement of Harry L. 
Graham, National Grange).

14 See, e. g., 1967 Senate Hearings, at 69 (statement of Edward Brown 
Williams, National Association of Frozen Food Packers), 91-92 (statement 
of G. Ted Cameron, National Broiler Council).

151967 Senate Hearings, at 10-11 (statement of Sen. Williams). See, 
e. g., 1966 Senate Hearings, at 146 (statement of Donald G. Smith, Texas
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In response to these concerns, the Senate passed an 
amended bill that prohibited coercion by both processors 
and associations, thereby protecting the producer’s right to 
remain independent. The new bill opened with a legislative 
finding that “the marketing and bargaining position of indi-
vidual farmers will be adversely affected unless they are free 
to join together or not join together in cooperative organiza-
tions as authorized by law.” 113 Cong. Rec. 21410 (1967) 
(emphasis added). The bill went on to provide:

“It shall be unlawful for any handler or association of pro-
ducers knowingly to engage ... in the following practices:

“(a) To coerce any producer in the exercise of his right to 
join and belong to or to refrain from joining or belonging to 
an association of producers . . . ; or

“(c) To coerce or intimidate any producer or other person 
to enter into [or] maintain ... a membership agreement or

Independent Ginners Association), 196-197 (statement of Edward Dunkel- 
berger, National Canners Association).

In addition, much of the testimony focused on the case of vertically inte-
grated producers’ associations that process their members’ products. As 
several witnesses explained, because such associations compete in the pro-
cessing market, the one-sided orientation of the bill provided these associa-
tions with an unfair competitive advantage over other processors. In-
deed, many of these processors feared that the bill would, for that reason, 
drive them entirely out of business. See, e. g., id., at 135 (statement of 
A. Starke Taylor, Jr., Independent Cotton Industries Association), 138- 
140 (statement of Paul L. Courtney, National Association of Wholesalers); 
1967 Senate Hearings, at 122-123 (statement of Herman Eubank, Texas 
Independent Ginners Association). The Michigan Act, however, effec-
tively excludes vertically integrated associations from the accreditation 
process. In calculating the representational strength of an association 
seeking accreditation, the Michigan Act provides that “[t]he board shall 
exclude from [the total quantity of a commodity produced] any quantity 
of the agricultural commodity contracted by producers with producer 
owned and controlled processing cooperatives and any quantity produced 
by handlers.” § 290.707(c). See n. 5, supra.
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marketing contract with an association of producers or a 
contract with a handler . . . ” Ibid, (emphasis added).16 

The Senate Report explaining these provisions of the bill 
stated:

“The objective of the bill is to protect the producer in 
the exercise of a free choice. Many witnesses suggested 
that the bill did not fully accomplish this purpose, be-
cause it protected the producer only from improper pres-
sure not to join an association. To protect his free 
choice he should also be protected from improper pres-
sure in the other direction, that is, improper pressure to 
join an association. The committee did not have before 
it any testimony to indicate that producers were being 
subjected to any improper pressure to join associations, 
but was convinced by the logic of the situation that if the 
objective is to protect the producer and afford him a free 
choice, the bill should protect him from pressure in 
either direction.” S. Rep. No. 474, 90th Cong., 1st 
Sess., 5 (1967).

Similarly, when Senator Aiken introduced the bill on the 
floor of the Senate, he stated that the bill “is designed to 
protect the agricultural producer’s right to decide, free from 
improper pressures, whether or not he wishes to belong to a 
marketing or bargaining association.” 113 Cong. Rec. 21411 
(1967).

16 § 4. Section 4(d), which addresses the provision of “inducements and 
rewards” to producers, applies only to those seeking to have a producer 
refuse or cease to belong to an association, an approach that was ultimately 
adopted in the AFPA. See 7 U. S. C. § 2303(d). The Senate Report ex-
plained that “[t]he association of producers should not be prohibited from 
offering inducements to producers to belong to an association, since it is 
quite proper for an association to pursue vigorously the voluntary orga-
nization of farmers in its attempt to secure a better bargaining position for 
farmers.” S. Rep. No. 474, 90th Cong., 1st Sess., 6 (1967).
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The Senate bill was next referred to the House Committee 
on Agriculture, ibid., which heard testimony from producers’ 
associations opposed to their inclusion in the prohibited- 
practices section of the bill.17 The Committee rejected their 
plea, however, and declined to adopt a proposed amendment 
to the bill that would have limited its application to proces-
sors. H. R. Rep. No. 824, 90th Cong., 1st Sess., 4-5 (1967). 
Ultimately, the House deleted the explicit reference to asso-
ciations of producers from the prohibited-practices section 
of the bill, 114 Cong. Rec. 7449 (1968), and it amended the 
legislative findings and declaration of policy to read: “the 
marketing and bargaining position of individual farmers will 
be adversely affected unless they are free to join together 
voluntarily in cooperative organizations as authorized by 
law.” Id., at 7469 (emphasis added).18 In so doing, how-
ever, the House indicated that it did not intend to alter the 
substance of the bill. Representative Sisk explained:

“Since the bill already makes clear that associations of 
producers are not excluded from the term ‘handler,’ the 
phrase [‘association of producers’ in the prohibited- 
practices section] is redundant and could be miscon-
strued as unfairly pointing the finger of accusation to 
associations of producers. This is not the intent; and 
while my amendments do not change the purpose or basic 
meaning of the bill, they make misinterpretation more 
difficult.” Id., at 7464.

17 Agricultural Fair Trade Practices: Hearings on S. 109 before the House 
Committee on Agriculture, 90th Cong,. 1st Sess., 66-67 (statement of 
Harry L. Graham, National Grange), 79 (statement of Tony T. Dechant, 
National Farmers Union), 89-90 (statement of Robert N. Hampton, Na-
tional Council of Farmer Cooperatives), 109-110 (statement of Ralph B. 
Bunje, California Canning Peach Association) (1967).

18 The Senate bill had stated that “the marketing and bargaining position 
of individual farmers will be adversely affected unless they are free to join 
together or not join together in cooperative organizations as authorized by 
law.” 113 Cong. Rec. 21410 (1967) (emphasis added).
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Similarly, in reference to the proposed amendment, Repre-
sentative Latta stated that “I want the record to clearly show 
that our farmers under the present language of this bill. . . 
have the right not to join these associations if they so 
choose.” Id., at 7449. In response to Representative 
Latta, Representative Poage, Chairman of the House Com-
mittee on Agriculture, stated:

“It was clearly the opinion of the entire committee that 
there was not any intention or desire to give anybodythe 
right to discriminate against anybody else because of his 
failure to join any of these associations.

“I cannot see that the amendments do anything more 
than to make the matter read a little differently and a 
little more satisfactorily, to certain groups, without 
changing in one iota, so far as I can see, the legal effect 
of the legislation.

“I do not think taking out the words in numerous 
places—‘associations of producers’—will in anywise 
change the legal effect.” Id, at 7449-7450.

Finally, highlighting its intent to prohibit coerced affiliation 
with associations, the House amended the definition of the 
term “handler” to include any association “contracting or 
negotiating contracts or other arrangements, written or oral, 
with or on behalf of producers or associations of producers.” 
Id., at 7465, 7469 (emphasis added).19

19 Indeed, throughout the legislative debate on S. 109, an interest in pro-
tecting the producer from coercion by either processors or producers was 
frequently expressed. For example, Representative Poage, Chairman of 
the House Committee on Agriculture, stated:
“In the House we felt it could be just as offensive to have discrimination 
against producers because of their lack of membership as to have dis-
crimination against them because of their membership. It was basically 
that we wanted to make this bill apply in both directions—to make of it a 
two-way street—to make of it a protector of the right of the producer to 
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The Senate agreed to the House amendments without de-
bate. Id., at 8419. Hence, in passing S. 109, both the 
House and the Senate unequivocally expressed an intent to 
prohibit producers’ associations from coercing a producer to 
agree to membership or any other agency relationship that 
would impinge on the producer’s independence. It would ap-
pear, therefore, that despite the fact that the Michigan Act 
and the AFPA share the goal of augmenting the producer’s 
bargaining power, the Michigan Act nonetheless conflicts 
with the AFPA by establishing “accredited” associations that 
wield the power to coerce producers to sell their products ac-
cording to terms established by the association and to force 
producers to pay a service fee for the privilege.

C
The Michigan Supreme Court held that “[w]hile §2303 

makes it unlawful for a handler to coerce a producer to ‘join 
or belong to’ an association, it does not forbid a state from 
requiring exclusive representation of individual producers 
where a producer majority sees fit.” 416 Mich., at 719, 332 
N. W. 2d, at 139. The Michigan Act, however, empowers 
producers’ associations to do precisely what the federal Act 

determine for himself whether he cared to or did not care to become a 
member of a cooperative.

“. . .We made of the original legislation a two-way proposal which would 
actually assure to any producer the right to belong or not to belong to a 
cooperative.” 114 Cong. Rec. 7451 (1968).
Similarly, Representative May stated:
“There was no one on the committee, either in testimony or in our discus-
sion, that in any way wanted to confuse anyone about the farmer’s right 
not to join an organization when he did not wish to do so. Actually that is 
spelled out in the prohibited practices ... of the bill . . . when we say: 
To coerce any producer in the exercise of his right to join and belong to 
or to refrain from joining or belonging to an association of producers.” 
Id., at 7450.
And Representative Latta stated that “the farmers of this Nation will still 
have the right... to say to an association, T do not want to join your asso-
ciation and you cannot force me into it.’” Ibid.
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forbids them to do. Once an association reaches a certain size 
and receives its accreditation, it is authorized to bind non-
members, without their consent, to the marketing contracts 
into which it enters with processors. In effect, therefore, an 
accredited association operating under the Michigan Act may 
coerce a producer to “enter into [or] maintain... a marketing 
contract with an association of producers or a contract with 
a handler”—a clear violation of § 2303(c).20 In addition, al-
though the Michigan Act does not compel a producer to join an 
association, it binds him to the association’s marketing con-
tracts, forces him to pay fees to the association, and precludes 
him from marketing his goods himself. See n. 6, supra. In 
practical effect, therefore, the Michigan Act imposes on the 
producer the same incidents of association membership with 
which Congress was concerned in enacting § 2303(a).

In conclusion, because the Michigan Act authorizes pro-
ducers’ associations to engage in conduct that the federal Act 
forbids, it “stands as an obstacle to the accomplishment and 
execution of the full purposes and objectives of Congress.” 
Hines n . Davidowitz, 312 U. S., at 67.21 To that extent, 
therefore, the Michigan Act is pre-empted by the AFPA, and 
the judgment of the Supreme Court of Michigan is reversed.

It is so ordered.

20 Appellees attempt to draw an analogy between this case and cases cov-
ered by the “state-action exemption” to the federal antitrust laws. Brief 
for Appellee Agricultural Marketing and Bargaining Board 26-36; Brief for 
Appellee MACMA 22-31. The state-action exemption, however, is based 
on an interpretation of the antitrust laws and therefore has no direct appli-
cation here. See, e. g., Parker v. Brown, 317 U. S. 341 (1943). More-
over, the Michigan Act does not provide for the type of active state in-
volvement in the market that the state-action exemption would require 
even if it were applicable.

21 Because the Michigan Act is cast in permissive rather than mandatory 
terms—an association may, but need not, act as exclusive bargaining rep-
resentative—this is not a case in which it is impossible for an individual to 
comply with both state and federal law. See Florida Lime & Avocado 
Growers, Inc. v. Paul, 373 U. S. 132, 142-143 (1963).



CALIFORNIA v. TROMBETTA 479

Syllabus

CALIFORNIA v. TROMBETTA ET al .

CERTIORARI TO THE COURT OF APPEAL OF CALIFORNIA, FIRST 
APPELLATE DISTRICT

No. 83-305. Argued April 18, 1984—Decided June 11, 1984

When stopped in unrelated incidents on suspicion of drunken driving on 
California highways, each respondent submitted to a Intoxilyzer (breath-
analysis) test and registered a blood-alcohol concentration high enough 
to be presumed to be intoxicated under California law. Although it was 
technically feasible to preserve samples of respondents’ breath, the ar-
resting officers, as was their ordinary practice, did not do so. Respond-
ents were then all charged with driving while intoxicated. Prior to 
trial, the Municipal Court denied each respondent’s motion to suppress 
the Intoxilyzer test results on the ground that the arresting officers had 
failed to preserve samples of respondents’ breath that the respondents 
claim would have enabled them to impeach the incriminating test results. 
Ultimately, in consolidated proceedings, the California Court of Appeal 
ruled in respondents’ favor, concluding that due process demanded that 
the arresting officers preserve the breath samples.

Held: The Due Process Clause of the Fourteenth Amendment does not re-
quire that law enforcement agencies preserve breath samples in order to 
introduce the results of breath-analysis tests at trial, and thus here the 
State’s failure to preserve breath samples for respondents did not consti-
tute a violation of the Federal Constitution. Pp. 485-491.

(a) To the extent that respondents’ breath samples came into the Cali-
fornia authorities’ possession, it was for the limited purpose of providing 
raw data to the Intoxilyzer. The evidence to be presented at trial was 
not the breath itself but rather the Intoxilyzer results obtained from the 
breath samples. The authorities did not destroy the breath samples in a 
calculated effort to circumvent the due process requirement of Brady v. 
Maryland, 373 U. S. 83, and its progeny that the State disclose to crimi-
nal defendants material evidence in its possession, but in failing to pre-
serve the samples the authorities acted in good faith and in accord with 
their normal practice. Pp. 485-488.

(b) More importantly, California’s policy of not preserving breath 
samples is without constitutional defect. The constitutional duty of the 
States to preserve evidence is limited to evidence that might be expected 
to play a role in the suspect’s defense. The evidence must possess an 
exculpatory value that was apparent before it was destroyed, and must 
also be of such a nature that the defendant would be unable to obtain 
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comparable evidence by other reasonably available means. Neither of 
these conditions was met on the facts of this case. Pp. 488-490.

142 Cal. App. 3d 138, 190 Cal. Rptr. 319, reversed and remanded.

Marsh all , J., delivered the opinion for a unanimous Court. O’Con -
no r , J., filed a concurring opinion, post, p. 491.

Charles R. B. Kirk, Deputy Attorney General of Califor-
nia, argued the cause for petitioner. With him on the briefs 
were John K. Van De Kamp, Attorney General, William D. 
Stein, Assistant Attorney General, and Gloria F. De Hart, 
Deputy Attorney General.

John F. DeMeo argued the cause for respondents. With 
him on the brief were Thomas R. Kenney, J. Frederick 
Haley, and John A. Pettis.*

Just ic e  Mar sha ll  delivered the opinion of the Court.
The Due Process Clause of the Fourteenth Amendment 

requires the State to disclose to criminal defendants favor-
able evidence that is material either to guilt or to punish-
ment. United States v. Agurs, 427 U. S. 97 (1976); Brady v.

*Briefs of amici curiae urging reversal were filed for the State of Minne-
sota et al. by Hubert H. Humphrey III, Attorney General of Minnesota, 
James B. Early, Special Assistant Attorney General, and Thomas L. 
Fabel, Deputy Attorney General, Jim Smith, Attorney General of Florida, 
Linley E. Pearson, Attorney General of Indiana, Edwin Lloyd Tittman, 
Attorney General of Mississippi, and Mike Greely, Attorney General of 
Montana; for the Appellate Committee of the California District Attorney’s 
Association by John R. Vance, Jr.; and for the National District Attorneys 
Association, Inc., et al. by David Crump, Wayne W. Schmidt, James P. 
Manak, and Edwin L. Miller, Jr.

George L. Schraer and Lisa Short filed a brief for the State Public 
Defender of California as amicus curiae urging affirmance.

Briefs of amici curiae were filed for the State of North Carolina by 
Rufus L. Edmisten, Attorney General, and Isaac T. Avery III, Special 
Deputy Attorney General; for the County of Los Angeles by Robert H. 
Philibosian, Harry B. Sondheim, and John W. Messer; and for the Califor-
nia Public Defender’s Association et al. by Albert J. Menaster, William 
M. Thornburg, and Ephraim Margolin.
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Maryland, 373 U. S. 83 (1963). This case raises the ques-
tion whether the Fourteenth Amendment also demands that 
the State preserve potentially exculpatory evidence on be-
half of defendants. In particular, the question presented is 
whether the Due Process Clause requires law enforcement 
agencies to preserve breath samples of suspected drunken 
drivers in order for the results of breath-analysis tests to be 
admissible in criminal prosecutions.

I
The Omicron Intoxilyzer (Intoxilyzer) is a device used in 

California to measure the concentration of alcohol in the 
blood of motorists suspected of driving while under the in-
fluence of intoxicating liquor.1 The Intoxilyzer analyzes the 
suspect’s breath. To operate the device, law enforcement 
officers follow these procedures:

“Prior to any test, the device is purged by pumping clean 
air through it until readings of 0.00 are obtained. The 
breath test requires a sample of‘alveolar’ (deep lung) air; 
to assure that such a sample is obtained, the subject is 
required to blow air into the intoxilyzer at a constant 
pressure for a period of several seconds. A breath sam-
ple is captured in the intoxilyzer’s chamber and infrared 
light is used to sense the alcohol level. Two samples are 
taken, and the result of each is indicated on a printout 
card. The two tests must register within 0.02 of each 
other in order to be admissible in court. After each 
test, the chamber is purged with clean air and then 

’Law enforcement agencies in California are obliged to use breath-
analysis equipment that has been approved by the State’s Department 
of Health. See 17 Cal. Admin. Code § 1221 (1976). The Department has 
approved a number of blood-alcohol testing devices employing a variety of 
technologies, see List of Instruments and Related Accessories Approved 
for Breath Alcohol Analysis (Dec. 20, 1979), reprinted in App. 238-247, 
of which the Omicron Intoxilyzer is the most popular model, see Brief for 
Petitioner 6, n. 6.
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checked for a reading of zero alcohol. The machine is 
calibrated weekly, and the calibration results, as well as 
a portion of the calibration samples, are available to the 
defendant.” 142 Cal. App. 3d 138, 141-142, 190 Cal. 
Rptr. 319, 321 (1983) (citations omitted).

In unrelated incidents in 1980 and 1981, each of the re-
spondents in this case was stopped on suspicion of drunken 
driving on California highways. Each respondent submitted 
to an Intoxilyzer test.2 Each respondent registered a blood- 
alcohol concentration substantially higher than 0.10 percent. 
Under California law at that time, drivers with higher than 
0.10 percent blood-alcohol concentrations were presumed 
to be intoxicated. Cal. Veh. Code Ann. § 23126(a)(3) (West 
1971) (amended 1981). Respondents were all charged with 
driving while intoxicated in violation of Cal. Veh. Code Ann. 
§23102 (West 1971) (amended 1981).

Prior to trial in Municipal Court, each respondent filed a 
motion to suppress the Intoxilyzer test results on the ground 
that the arresting officers had failed to preserve samples of 
respondents’ breath. Although preservation of breath sam-
ples is technically feasible,3 California law enforcement offi-

2 Under California law, drunken driving suspects are given the choice of 
having their blood-alcohol concentraton determined by either a blood test, 
a urine test, or a breath test. Cal. Veh. Code Ann. § 13353 (West 1971 and 
Supp. 1984). Suspects who refuse to submit to any test are liable to have 
their driving licenses suspended. Ibid.

3 The California Department of Health has approved a device, known as 
an Intoximeter Field Crimper-Indium Tube Encapsulation Kit (Kit), which 
officers can use to preserve breath samples. App. 247. To use the Kit, a 
suspect must breathe directly into an indium tube, which preserves sam-
ples in three separate chambers. See 142 Cal. App. 3d 138, 142, 190 Cal. 
Rptr. 319, 321 (1983). The breath trapped in each chamber can later be 
used to determine the suspect’s blood-alcohol concentration through the 
use of a laboratory instrument known as a Gas Chromatograph Intoxi-
meter, which has also been approved by the California Department of 
Health. App. 242-243. Because the suspect must breathe directly into 
the indium tube, the Kit cannot be used to preserve the same breath sam-
ple used in an Intoxilyzer test. See, supra, at 481-482. Other devices, 
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cers do not ordinarily preserve breath samples, and made no 
effort to do so in these cases. Respondents each claimed 
that, had a breath sample been preserved, he would have 
been able to impeach the incriminating Intoxilyzer results. 
All of respondents’ motions to suppress were denied. Re-
spondents Ward and Berry then submitted their cases on 
the police records and were convicted. Ward and Berry 
subsequently petitioned the California Court of Appeal for 
writs of habeas corpus. Respondents Trombetta and Cox 
did not submit to trial. They sought direct appeal from the 
Municipal Court orders, and their appeals were eventually 
transferred to the Court of Appeal to be consolidated with 
the Ward and Berry petitions.4

The California Court of Appeal ruled in favor of respond-
ents. After implicitly accepting that breath samples would 
be useful to respondents’ defenses, the court reviewed the 
available technologies and determined that the arresting offi-
cers had the capacity to preserve breath samples for respond-
ents. 142 Cal. App. 3d, at 141-142, 190 Cal. Rptr., at 
320-321. Relying heavily on the California Supreme Court’s 
decision in People v. Hitch, 12 Cal. 3d 641, 527 P. 2d 361 
(1974), the Court of Appeal concluded: “Due process demands 
simply that where evidence is collected by the state, as it is 
with the intoxilyzer, or any other breath testing device, law 
enforcement agencies must establish and follow rigorous and 

similar in function to the Kit, can be attached to an Intoxilyzer and used 
to collect the air that the Intoxilyzer purges, see Brief for Respondents 
18-19, but none of these devices has yet received approval from the Cali-
fornia Department of Health, see Reply Brief for Petitioner 3-4.

4 The California Court of Appeal expressed some doubt whether respond-
ents Trombetta and Cox were entitled to appeal their suppression orders 
and ultimately ordered that their appeals be dismissed. 142 Cal. App. 3d, 
at 140, 143, 190 Cal. Rptr., at 320, 323. The court, however, ruled on the 
merits of their claims and thereby exercised jurisdiction over their appeals. 
Id., at 144, 190 Cal. Rptr., at 323. As to Trombetta and Cox, the Court 
of Appeal decision was comparable to a judgment affirming a suppres-
sion order, which is reviewable in this Court under 28 U. S. C. § 1257(3). 
Cf., e. g., Michigan v. Clifford, 464 U. S. 287 (1984).
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systematic procedures to preserve the captured evidence or 
its equivalent for the use of the defendant.” 142 Cal. App. 
3d, at 144, 190 Cal. Rptr., at 323.5 The court granted re-
spondents Ward and Berry new trials, and ordered that the 
Intoxilyzer results not be admitted as evidence against the 
other two respondents. The State unsuccessfully petitioned 
for certiorari in the California Supreme Court, and then 
petitioned for review in this Court. We granted certiorari, 
464 U. S. 1037 (1984), and now reverse.

5 People v. Hitch involved another device used to measure blood-alcohol 
concentrations. With that device, a suspect’s breath bubbles through a 
glass ampoule containing special chemicals that change colors depending on 
the amount of alcohol in the suspect’s blood. 12 Cal. 3d, at 644, 527 P. 2d, 
at 363-364. In keeping with California procedures, law enforcement offi-
cials in Hitch discarded the ampoule after they had completed their testing, 
even though the ampoule might have been saved for retesting by the 
defendant. Relying on this Court’s decisions in Brady v. Maryland, 373 
U. S. 83 (1963), and Giglio v. United States, 405 U. S. 150, 153-154 (1972), 
the California Supreme Court concluded that the Due Process Clause is 
implicated when a State intentionally destroys evidence that might have 
proved favorable to a criminal defendant. 12 Cal. 3d, at 645-650, 527 
P. 2d, at 364-370. The Hitch decision was noteworthy in that it extrapo-
lated from Brady's disclosure requirement an additional constitutional duty 
on the part of prosecutors to preserve potentially exculpatory evidence. 
See Note, The Right to Independent Testing: A New Hitch in the Pres-
ervation of Evidence Doctrine, 75 Colum. L. Rev. 1355, 1364-1368 (1975); 
cf. United States v. Bryant, 142 U. S. App. D. C. 132, 141, 439 F. 2d 642, 
651 (1971) (Wright, J.) (Government must make “‘earnest efforts’ to pre-
serve crucial materials and to find them once a discovery request is made”).

For a number of years, there was uncertainty whether the California 
courts would extend the Hitch decision to the Intoxilyzer. In People v. 
Miller, 52 Cal. App. 3d 666, 125 Cal. Rptr. 341 (1975), a Court of Appeal 
panel refused to extend Hitch because the Intoxilyzer does not reduce 
breath samples to a preservable form comparable to the ampoules created 
with the device involved in Hitch. The Court of Appeal in Trombetta 
declined to follow Miller, and reasoned that as long as there were other 
methods of preserving specimens (such as the Indium Tube Kit, see n. 3, 
supra), the State was obliged to preserve a breath sample equivalent to the 
one used in the Intoxilyzer. 142 Cal. App. 3d, at 143-144, 190 Cal. Rptr., 
at 322-323.
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II
Under the Due Process Clause of the Fourteenth Amend-

ment, criminal prosecutions must comport with prevailing 
notions of fundamental fairness. We have long interpreted 
this standard of fairness to require that criminal defendants 
be afforded a meaningful opportunity to present a complete 
defense. To safeguard that right, the Court has developed 
“what might loosely be called the area of constitutionally guar-
anteed access to evidence.” United States v. Valenzuela- 
Bernal, 458 U. S. 858,867 (1982). Taken together, this group 
of constitutional privileges delivers exculpatory evidence into 
the hands of the accused, thereby protecting the innocent 
from erroneous conviction and ensuring the integrity of our 
criminal justice system.

The most rudimentary of the access-to-evidence cases im-
pose upon the prosecution a constitutional obligation to re-
port to the defendant and to the trial court whenever govern-
ment witnesses lie under oath. Napue v. Illinois, 360 U. S. 
264, 269-272 (1959); see also Mooney v. Holohan, 294 U. S. 
103 (1935). But criminal defendants are entitled to much 
more than protection against perjury. A defendant has a 
constitutionally protected privilege to request and obtain 
from the prosecution evidence that is either material to the 
guilt of the defendant or relevant to the punishment to be im-
posed. Brady n . Maryland, 373 U. S., at 87. Even in the 
absence of a specific request, the prosecution has a constitu-
tional duty to turn over exculpatory evidence that would 
raise a reasonable doubt about the defendant’s guilt. United 
States v. Agurs, 427 U. S., at 112. The prosecution must 
also reveal the contents of plea agreements with key govern-
ment witnesses, see Giglio v. United States, 405 U. S. 150 
(1972), and under some circumstances may be required to 
disclose the identity of undercover informants who possess 
evidence critical to the defense, Roviaro v. United States, 
353 U. S. 53 (1957).
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Less clear from our access-to-evidence cases is the extent 
to which the Due Process Clause imposes on the government 
the additional responsibility of guaranteeing criminal defend-
ants access to exculpatory evidence beyond the government’s 
possession. On a few occasions, we have suggested that the 
Federal Government might transgress constitutional limita-
tions if it exercised its sovereign powers so as to hamper a 
criminal defendant’s preparation for trial. For instance, in 
United States v. Marion, 404 U. S. 307, 324 (1971), and in 
United States v. Lovasco, 431 U. S. 783, 795, n. 17 (1977), 
we intimated that a due process violation might occur if the 
Government delayed an indictment for so long that the de-
fendant’s ability to mount an effective defense was impaired. 
Similarly, in United States v. Valenzuela-Bernal, supra, we 
acknowledged that the Government could offend the Due 
Process Clause of the Fifth Amendment if, by deporting 
potential witnesses, it diminished a defendant’s opportunity 
to put on an effective defense.6 458 U. S., at 873.

We have, however, never squarely addressed the govern-
ment’s duty to take affirmative steps to preserve evidence 
on behalf of criminal defendants. The absence of doctrinal 
development in this area reflects, in part, the difficulty 
of developing rules to deal with evidence destroyed through 
prosecutorial neglect or oversight. Whenever potentially 
exculpatory evidence is permanently lost, courts face the 
treacherous task of divining the import of materials whose 
contents are unknown and, very often, disputed. Cf. United 
States v. Valenzuela-Bernal, supra, at 870. Moreover, 
fashioning remedies for the illegal destruction of evidence can 
pose troubling choices. In nondisclosure cases, a court can 

6 In related cases arising under the Sixth and Fourteenth Amendments, 
we have recognized that criminal defendants are entitled to call witnesses 
on their own behalf and to cross-examine witnesses who have testified on 
the government’s behalf. See Davis v. Alaska, 415 U. S. 308 (1974); 
Washington v. Texas, 388 U. S. 14 (1967).
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grant the defendant a new trial at which the previously 
suppressed evidence may be introduced. But when evidence 
has been destroyed in violation of the Constitution, the court 
must choose between barring further prosecution or sup-
pressing—as the California Court of Appeal did in this case— 
the State’s most probative evidence.

One case in which we have discussed due process con-
straints on the Government’s failure to preserve potentially 
exculpatory evidence is Killian v. United States, 368 U. S. 
231 (1961). In Killian, the petitioner had been convicted 
of giving false testimony in violation of 18 U. S. C. § 1001. 
A key element of the Government’s case was an investigatory 
report prepared by the Federal Bureau of Investigation. 
The Solicitor General conceded that, prior to petitioner’s 
trial, the F. B. I. agents who prepared the investigatory 
report destroyed the preliminary notes they had made while 
interviewing witnesses. The petitioner argued that these 
notes would have been helpful to his defense and that the 
agents had violated the Due Process Clause by destroying 
this exculpatory evidence. While not denying that the notes 
might have contributed to the petitioner’s defense, the Court 
ruled that their destruction did not rise to the level of 
constitutional violation:

“If the agents’ notes . . . were made only for the purpose 
of transferring the data thereon . . . , and if, having 
served that purpose, they were destroyed by the agents 
in good faith and in accord with their normal practices, it 
would be clear that their destruction did not constitute 
an impermissible destruction of evidence nor deprive 
petitioner of any right.” Id., at 242.

In many respects the instant case is reminiscent of Killian 
v. United States. To the extent that respondents’ breath 
samples came into the possession of California authorities, 
it was for the limited purpose of providing raw data to the 



488 OCTOBER TERM, 1983

Opinion of the Court 467 U. S.

Intoxilyzer.7 The evidence to be presented at trial was not 
the breath itself but rather the Intoxilyzer results obtained 
from the breath samples. As the petitioner in Killian 
wanted the agents’ notes in order to impeach their final 
reports, respondents here seek the breath samples in order 
to challenge incriminating tests results produced with the 
Intoxilyzer.

Given our precedents in this area, we cannot agree with 
the California Court of Appeal that the State’s failure to re-
tain breath samples for respondents constitutes a violation of 
the Federal Constitution. To begin with, California authori-
ties in this case did not destroy respondents’ breath samples 
in a calculated effort to circumvent the disclosure require-
ments established by Brady n . Maryland and its progeny. 
In failing to preserve breath samples for respondents, the of-
ficers here were acting “in good faith and in accord with their 
normal practice.” Killian n . United States, supra, at 242. 
The record contains no allegation of official animus towards 
respondents or of a conscious effort to suppress exculpatory 
evidence.

More importantly, California’s policy of not preserving 
breath samples is without constitutional defect. Whatever 
duty the Constitution imposes on the States to preserve evi-
dence, that duty must be limited to evidence that might be 
expected to play a significant role in the suspect’s defense.8 

7 We accept the California Court of Appeal’s conclusion that the Intox-
ilyzer procedure brought respondents’ breath samples into the possession 
of California officials. The capacity to preserve breath samples is equiva-
lent to the actual possession of samples. See n. 5, supra.

8 In our prosecutorial disclosure cases, we have imposed a similar re-
quirement of materiality, United States v. Agurs, 427 U. S. 97 (1976), and 
have rejected the notion that a “prosecutor has a constitutional duty rou-
tinely to deliver his entire file to defense counsel.” Id., at 111; see also 
Moore v. Illinois, 408 U. S. 786, 795 (1972) (“We know of no constitutional 
requirement that the prosecution make a complete and detailed accounting 
to the defense of all police investigatory work on a case”).
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To meet this standard of constitutional materiality, see 
United States v. Agurs, 427 U. S., at 109-110, evidence must 
both possess an exculpatory value that was apparent before 
the evidence was destroyed, and be of such a nature that the 
defendant would be unable to obtain comparable evidence by 
other reasonably available means. Neither of these condi-
tions is met on the facts of this case.

Although the preservation of breath samples might con-
ceivably have contributed to respondents’ defenses, a dis-
passionate review of the Intoxilyzer and the California test-
ing procedures can only lead one to conclude that the chances 
are extremely low that preserved samples would have been 
exculpatory. The accuracy of the Intoxilyzer has been 
reviewed and certified by the California Department of 
Health.9 To protect suspects against machine malfunctions, 
the Department has developed test procedures that include 
two independent measurements (which must be closely corre-
lated for the results to be admissible) bracketed by blank 
runs designed to ensure that the machine is purged of alcohol 
traces from previous tests. See supra, at 481-482. In all 
but a tiny fraction of cases, preserved breath samples would 
simply confirm the Intoxilyzer’s determination that the de-
fendant had a high level of blood-alcohol concentration at the 
time of the test. Once the Intoxilyzer indicated that respond-
ents were legally drunk, breath samples were much more 
likely to provide inculpatory than exculpatory evidence.10

9 The Intoxilyzer has also passed accuracy requirements established by 
the National Highway Traffic Safety Administration of the Department of 
Transportation. See 38 Fed. Reg. 30459 (1973); A. Flores, Results of the 
First Semi-Annual Qualification Testing of Devices to Measure Breath 
Alcohol 10 (Dept, of Transportation 1975).

10 The materiality of breath samples is directly related to the reliability of 
the Intoxilyzer itself. The degree to which preserved samples are mate-
rial depends on how reliable the Intoxilyzer is. This correlation suggests 
that a more direct constitutional attack might be made on the sufficiency of 
the evidence underlying the State’s case. After all, if the Intoxilyzer were 
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Even if one were to assume that the Intoxilyzer results 
in this case were inaccurate and that breath samples might 
therefore have been exculpatory, it does not follow that re-
spondents were without alternative means of demonstrating 
their innocence. Respondents and amici have identified 
only a limited number of ways in which an Intoxilyzer might 
malfunction: faulty calibration, extraneous interference with 
machine measurements, and operator error. See Brief for 
Respondents 32-34; Brief for California Public Defender’s 
Association et al. as Amici Curiae 25-40. Respondents 
were perfectly capable of raising these issues without resort 
to preserved breath samples. To protect against faulty 
calibration, California gives drunken driving defendants the 
opportunity to inspect the machine used to test their breath 
as well as that machine’s weekly calibration results and the 
breath samples used in the calibrations. See supra, at 481- 
482. Respondents could have utilized these data to impeach 
the machine’s reliability. As to improper measurements, the 
parties have identified only two sources capable of interfering 
with test results: radio waves and chemicals that appear in 
the blood of those who are dieting. For defendants whose 
test results might have been affected by either of these fac-
tors, it remains possible to introduce at trial evidence demon-
strating that the defendant was dieting at the time of the test 
or that the test was conducted near a source of radio waves. 
Finally, as to operator error, the defendant retains the right 
to cross-examine the law enforcement officer who adminis-
tered the Intoxilyzer test, and to attempt to raise doubts 
in the mind of the factfinder whether the test was properly 
administered.11

truly prone to erroneous readings, then Intoxilyzer results without more 
might be insufficient to establish guilt beyond a reasonable doubt. Jack- 
son v. Virginia, 443 U. S. 307 (1979).

11 Respondents could also have protected themselves from erroneous on- 
the-scene testing by electing to submit to urine or blood tests, see n. 2, 
supra, because the State automatically would have preserved urine and
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III
We conclude, therefore, that the Due Process Clause of 

the Fourteenth Amendment does not require that law en-
forcement agencies preserve breath samples in order to 
introduce the results of breath-analysis tests at trial.12 
Accordingly, the judgment of the California Court of Appeal 
is reversed, and the case is remanded for further proceedings 
not inconsistent with this opinion.

It is so ordered.

Justi ce  O’Con no r , concurring.
Rules concerning preservation of evidence are generally 

matters of state, not federal constitutional, law. See United 
States v. Augenblick, 393 U. S. 348, 352-353 (1969). The 
failure to preserve breath samples does not render a prosecu-
tion fundamentally unfair, and thus cannot render breath-
analysis tests inadmissible as evidence against the accused. 
Id., at 356. Similarly, the failure to employ alternative 
methods of testing blood-alcohol concentrations is of no due

blood samples for retesting by respondents. Respondents, however, were 
not informed of the difference between the various testing procedures 
when they were asked to select among the three available methods of test-
ing blood-alcohol concentrations. But see Cal. Veh. Code Ann. § 13353.5 
(West 1971) (enacted in 1983) (requiring suspects to be informed that sam-
ples will be retained only in urine and blood tests). To the extent that 
this and other access-to-evidence cases turn on the underlying fairness of 
governmental procedures, it would be anomalous to permit the State to 
justify its actions by relying on procedural alternatives that were available, 
but unknown to the defendant. Similarly, it is irrelevant to our inquiry 
that California permits an accused drunken driver to have a second blood- 
alcohol test conducted by independent experts, since there is no evidence 
on this record that respondents were aware of this alternative.

12 State courts and legislatures, of course, remain free to adopt more 
rigorous safeguards governing the admissibility of scientific evidence 
than those imposed by the Federal Constitution. See, e. g., Lauderdale 
v. State, 548 P. 2d 376 (Alaska 1976); City of Lodi v. Hine, 107 Wis. 2d 118, 
318 N. W. 2d 383 (1982).
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process concern, both because persons are presumed to know 
their rights under the law and because the existence of tests 
not used in no way affects the fundamental fairness of the 
convictions actually obtained. I understand the Court to 
state no more than these well-settled propositions. Accord-
ingly, I join both its opinion and judgment.
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CERTIORARI TO THE SUPREME COURT OF OHIO

No. 83-904. Argued April 25, 1984—Decided June 11, 1984

As a result of a killing and a theft of property, respondent was indicted by 
an Ohio grand jury on one count each of murder, involuntary manslaugh-
ter, aggravated robbery, and grand theft. At his arraignment, the trial 
court, over the State’s objection, accepted respondent’s guilty pleas to 
involuntary manslaughter and grand theft, and then granted respond-
ent’s motion to dismiss the remaining charges, to which he had pleaded 
not guilty, on the ground that their further prosecution was barred by 
the double jeopardy prohibitions of the Fifth and Fourteenth Amend-
ments. The Ohio Court of Appeals and the Ohio Supreme Court affirmed.

Held: The Double Jeopardy Clause does not prohibit the State from con-
tinuing its prosecution of respondent on the murder and aggravated 
robbery charges. Pp. 497-502.

(a) This case does not concern the double jeopardy protection against 
multiple punishments for the same offense. That protection is designed 
to ensure that the sentencing discretion of courts is confined to the limits 
established by the legislature. Here, the trial court’s dismissal of the 
more serious charges did more than simply prevent the imposition of 
cumulative punishments; it halted completely the proceedings that 
ultimately would have led to a verdict of guilt or innocence on these 
charges. The Double Jeopardy Clause does not prohibit the State from 
prosecuting respondent for such multiple offenses in a single prosecu-
tion. Pp. 497-500.

(b) Nor would further prosecution of the dismissed counts violate the 
double jeopardy prohibition against multiple prosecutions. No interest 
of respondent protected by the Double Jeopardy Clause is implicated by 
continuing prosecution on these counts. Respondent only offered to re-
solve part of the charges brought against him, while the State objected 
to disposing of any of the counts against respondent without a trial. He 
has not been exposed to conviction on these counts, nor has the State had 
the opportunity to marshal its evidence and resources more than once 6r 
to hone its presentation of its case through a trial. Moreover, the ac-
ceptance of a guilty plea on the lesser included offenses while the charges 
on the greater offenses remain pending has none of the implications of an 
“implied acquittal” that results from a guilty verdict on lesser included 
offenses rendered by a jury charged to consider both greater and lesser 
included offenses. Notwithstanding the trial court’s acceptance of 
respondent’s guilty pleas, respondent should not be entitled to use the 
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Double Jeopardy Clause as a sword to prevent the State from completing 
its prosecution on the remaining charges. Pp. 500-502.

6 Ohio St. 3d 420, 453 N. E. 2d 595, reversed and remanded.

Rehn qu ist , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Whit e , Bla ckmun , Powe ll , and O’Con no r , JJ., joined. 
Brenn an , J., filed an opinion concurring in part and dissenting in part, 
post, p. 503. Stev ens , J., filed a dissenting opinion, in which Mars ha ll , 
J., joined, post, p. 503.

John E. Shoop argued the cause for petitioner. With him 
on the briefs were Judson J. Hawkins and Joseph M. 
Gurley.

Albert L. Purola, by appointment of the Court, 465 U. S. 
1019, argued the cause and filed a brief for respondent.*

Justi ce  Rehnqui st  delivered the opinion of the Court.
Respondent Kenneth Johnson was indicted by an Ohio 

grand jury for four offenses, ranging from murder to grand 
theft, as a result of the killing of Thomas Hill and the theft 
of property from Hill’s apartment. Respondent offered to 
plead guilty to charges of involuntary manslaughter and 
grand theft, but pleaded not guilty to charges of murder and 
aggravated robbery. Over the State’s objection, the trial 
court accepted the “guilty” pleas to the lesser offenses, and 
then granted respondent’s motion to dismiss the two most se-
rious charges on the ground that because of his guilty pleas, 
further prosecution on the more serious offenses was barred 
by the double jeopardy prohibitions of the Fifth and Four-
teenth Amendments. This judgment was affirmed on appeal 
through the Ohio state courts, and we granted certiorari. 
465 U. S. 1004 (1984). We now reverse the judgment of the 
Supreme Court of Ohio and hold that prosecuting respondent 
on the two more serious charges would not constitute the 
type of “multiple prosecution” prohibited by the Double 
Jeopardy Clause.

* Solicitor General Lee, Assistant Attorney General Trott, Deputy Solici-
tor General Frey, Carter G. Phillips, and Kathleen A. Felton filed a brief 
for the United States as amicus curiae urging reversal.
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Thomas Hill was shot to death in his apartment in the city 
of Mentor-on-the-Lake, a city northeast of Cleveland on Lake 
Erie. Several weeks later, a county grand jury indicted 
respondent on one count each of murder,1 involuntary man-
slaughter,2 aggravated robbery,3 and grand theft.4 Mean-

1 The elements of murder in Ohio are:
“(A) No person shall purposely cause the death of another.
“(B) Whoever violates this section is guilty of murder, and shall be pun-

ished as provided in section 2929.02 of the Revised Code.” Ohio Rev. 
Code Ann. §2903.02 (1982).

2 The elements of the crime of involuntary manslaughter are:
“(A) No person shall cause the death of another as a proximate result 

of the offender’s committing or attempting to commit a felony.
“(B) No person shall cause the death of another as a proximate result 

of the offender’s committing or attempting to commit a misdemeanor.
“(C) Whoever violates this section is guilty of involuntary manslaughter. 

Violation of division (A) of this section is a felony of the first degree. Vi-
olation of division (B) of this section is a felony of the third degree.” Ohio 
Rev. Code Ann. §2903.04 (1982 and Supp. 1983).

8 The Ohio statutory elements of the crime of aggravated robbery are:
“(A) No person, in attempting or committing a theft offense as defined 

in section 2913.01 of the Revised Code, or in fleeing immediately after such 
attempt or offense, shall do either of the following:

“(1) Have a deadly weapon or dangerous ordnance ... on or about his 
person or under his control;

“(2) Inflict, or attempt to inflict serious physical harm on another.
“(B) Whoever violates this section is guilty of aggravated robbery, a 

felony of the first degree.” Ohio Rev. Code Ann. §2911.01 (1982 and 
Supp. 1983).

4 The crime of grand theft in Ohio is defined as follows:
“(A) No person, with purpose to deprive the owner of property or serv-

ices, shall knowingly obtain or exert control over either:
“(1) Without the consent of the owner or person authorized to give 

consent;
“(2) Beyond the scope of the express or implied consent of the owner or 

person authorized to give consent;
“(3) By deception;
“(4) By threat.
“(B) ... If the value of the property or services stolen is one hundred 

fifty dollars or more, or if the property stolen is any of the property listed 
in section 2913.71 of the Revised Code, or if the offender has previously 
been convicted of a theft offense, a violation of this section is grand theft,
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while, respondent had left Ohio and was not arraigned on 
the charges until nearly two years after the killing. At his 
arraignment respondent offered to plead guilty only to the 
charges of involuntary manslaughter and grand theft, while 
pleading not guilty to the more serious offenses of murder 
and aggravated robbery. Over the State’s objection, the 
trial court accepted the guilty pleas and sentenced respond-
ent to a term of imprisonment. App. 19-21. Respondents 
then moved to dismiss the remaining charges against him on 
the ground that their further prosecution would violate his 
right under the Double Jeopardy Clause of the Fifth Amend-
ment not to be placed twice in jeopardy for the same offense. 
The trial court granted respondent’s motion and dismissed 
the remaining charges, finding that because involuntary man-
slaughter and grand theft were, respectively, lesser included 
offenses of the remaining charges of murder and aggravated 
robbery, continued prosecution of the greater offenses after 
acceptance of respondent’s guilty pleas on the lesser offenses 
was barred by the Double Jeopardy Clause. App. to Pet. for 
Cert. A24.

The Ohio Court of Appeals and then the Supreme Court of 
Ohio affirmed the decision of the trial court. 6 Ohio St. 3d 
420, 453 N. E. 2d 595 (1983). The State Supreme Court held 
that in these circumstances aggravated robbery was an “al-
lied offens[e] of similar import” to theft, id., at 422, 453 N. E. 
2d, at 598,5 and reasoned that since state law permitted con-
viction on only one of these charges, acceptance of respond-
ent’s guilty plea to the charge of theft prevented conviction 
for the charge of aggravated robbery. The crime of involun-
tary manslaughter was held to be distinguishable from the

a felony of the fourth degree.” Ohio Rev. Code Ann. §2913.02 (1982 and 
Supp. 1983).

5 The term “allied offense,” has been interpreted to mean that two crimes 
share common elements such that the commission of one crime will necessi-
tate commission of the other. State v. Logan, 60 Ohio St. 2d 126, 128, 397 
N. E. 2d 1345, 1347 (1979).
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offense of murder only by the mental states required to com-
mit each offense, but that in any one killing, an offender could 
only be convicted of involuntary manslaughter or murder, 
but not both crimes.6

We think the Supreme Court of Ohio was mistaken in its 
observation that “this case concerns the third double jeop-
ardy protection prohibiting multiple punishments for the 
same offense.” Id., at 421, 453 N. E. 2d, at 598.7 The Dou-

6 We agree with respondent that the most logical interpretation of the 
holding below is that the court found involuntary manslaughter to be a 
lesser included offense of murder. In one sentence of the opinion, how-
ever, the mental states of the two crimes are considered mutually exclu-
sive, which would suggest that conviction on one is inconsistent with con-
viction on the other. See 6 Ohio St. 3d, at 424, 453 N. E. 2d, at 599. In 
the very next sentence, however, the opinion states that the two offenses 
are the same under the Blockburger test, i. e., involuntary manslaughter 
is a lesser included offense of the crime of murder. This interpretation 
accords with the statement in the opinion that the principles of collateral 
estoppel applied in Ashe v. Swenson, 397 U. S. 436 (1970), have no rele-
vance to this case.

7 We face at the threshold an attack on our jurisdiction to review the deci-
sion below. Respondent seizes upon the Ohio Supreme Court’s reference 
to state law in its syllabus and in the accompanying opinion to argue that 
the decision below rested on an adequate and independent state ground. 
Ordinarily, we have jurisdiction to review a state-court judgment, if the 
decision “appears to rest primarily on federal law, or to be interwoven with 
the federal law,” or if the “adequacy and independence of any possible state 
law ground is not clear from the face of the opinion.” Michigan v. Long, 
463 U. S. 1032, 1040-1041 (1983).

Here, that presumption must be applied in light of the syllabus rule of 
the Ohio Supreme Court, which provides that the holding of the case ap-
pears in the syllabus, since that is the only portion of the opinion on which a 
majority of the court must agree. See State ex rel. Donahey v. Edmond-
son, 89 Ohio St. 93, 105 N. E. 269 (1913); see also Perkins v. Benguet Con-
solidated Mining Co., 342 U. S. 437, 441-442 (1952). But Ohio courts do 
not suggest that the opinion is not germane to interpreting the court’s hold-
ing as expressed in its syllabus. Hart v. Andrews, 103 Ohio St. 218, 221, 
132 N. E. 846, 847 (1921). Indeed, where the grounds of the decision are 
not clearly predicated on state law, we have felt compelled to examine the 
opinion below to determine whether the Ohio Supreme Court may have 
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ble Jeopardy Clause, of course, affords a defendant three 
basic protections:

“‘[It] protects against a second prosecution for the 
same offense after acquittal. It protects against a sec-
ond prosecution for the same offense after conviction. 
And it protects against multiple punishments for the 
same offense.’” Brown v. Ohio, 432 U. S. 161, 165 
(1977), quoting North Carolina v. Pearce, 395 U. S. 711, 
717 (1969).

As we have explained on numerous occasions, the bar to re-
trial following acquittal or conviction ensures that the State 
does not make repeated attempts to convict an individual, 
thereby exposing him to continued embarrassment, anxiety, 

ruled differently if it “had felt free, under our decisions, to do so.” 
Perkins, supra, at 443.

A review of the court’s syllabus indicates that the court did not articulate 
an independent state-law ground for the decision. The first part of the 
syllabus refers to state law in determining that, as allied offenses, the 
State may only obtain convictions on either aggravated robbery or grand 
theft, but not both. But the syllabus does not explain why the State may 
not continue to press forward with its prosecution of respondent for aggra-
vated robbery, since the multicount statute that bars multiple convictions 
for allied offenses plainly admits to the possibility that the State may pros-
ecute allied offenses in a single prosecution. See Ohio Rev. Code. Ann. 
§2941.25 (1982 and Supp. 1983). A look at the opinion accompanying 
the syllabus, however, shows that the judge writing the opinion believed 
that continued prosecution of respondent on the remaining charges was 
proscribed by the double jeopardy protection against multiple punish-
ments. 6 Ohio St. 3d, at 421, 453 N. E. 2d, at 597. The federal ground 
for the court’s decision affirming the dismissal of the murder charge is 
much easier to discern, since the text of the court’s syllabus refers directly 
to the prohibition against double jeopardy. Although the court’s reference 
to double jeopardy might arguably be to the Ohio version, see Ohio Const., 
Art. I, § 10, the failure to indicate clearly that state double jeopardy pro-
tection was being invoked, when coupled with the references in the opinion 
to our decisions in North Carolina v. Pearce, 395 U. S. 711 (1969), and 
Ashe v. Swenson, supra, convinces us that the Ohio Supreme Court based 
its decision on its interpretation of the Double Jeopardy Clause of the Fifth 
Amendment as applied to the States by the Fourteenth Amendment.
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and expense, while increasing the risk of an erroneous con-
viction or an impermissibly enhanced sentence. See, e. g., 
United States v. Wilson, 420 U. S. 332, 343 (1975); Green v. 
United States, 355 U. S. 184, 187-188 (1957).

In contrast to the double jeopardy protection against multi-
ple trials, the final component of double jeopardy—protection 
against cumulative punishments—is designed to ensure that 
the sentencing discretion of courts is confined to the limits es-
tablished by the legislature. Because the substantive power 
to prescribe crimes and determine punishments is vested 
with the legislature, United States v. Wiltberger, 5 Wheat. 
76, 93 (1820), the question under the Double Jeopardy Clause 
whether punishments are “multiple” is essentially one of 
legislative intent, see Missouri v. Hunter, 459 U. S. 359, 
366-368 (1983).8 But where a defendant is retried following 
conviction, the Clause’s third protection ensures that after 
a subsequent conviction a defendant receives credit for time 
already served. North Carolina v. Pearce, supra, at 718.

We accept, as we must, the Ohio Supreme Court’s deter-
mination that the Ohio Legislature did not intend cumulative 
punishment for the two pairs of crimes involved here. But 
before respondent can ever be punished for the offenses of 
murder and aggravated robbery he will first have to be found 
guilty of those offenses. The trial court’s dismissal of these 
more serious charges did more than simply prevent the impo-
sition of cumulative punishments; it halted completely the 
proceedings that ultimately would have led to a verdict of 

8 In the federal courts the test established in Blockburger v. United 
States, 284 U. S. 299, 304 (1932), ordinarily determines whether the crimes 
are indeed separate and whether cumulative punishments may be imposed. 
See Albemaz v. United States, 450 U. S. 333, 337 (1981); Whalen v. United 
States, 445 U. S. 684, 691 (1980). As should be evident from our decision 
in Missouri v. Hunter, however, the Blockburger test does not necessarily 
control the inquiry into the intent of a state legislature. Even if the 
crimes are the same under Blockburger, if it is evident that a state legis-
lature intended to authorize cumulative punishments, a court’s inquiry is 
at an end.
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guilt or innocence on these more serious charges. Presum-
ably the trial court, in the event of a guilty verdict on the 
more serious offenses, will have to confront the question of 
cumulative punishments as a matter of state law, but because 
of that court’s ruling preventing even the trial of the more 
serious offenses, that stage of the prosecution was never 
reached. While the Double Jeopardy Clause may protect a 
defendant against cumulative punishments for convictions on 
the same offense, the Clause does not prohibit the State from 
prosecuting respondent for such multiple offenses in a single 
prosecution.

Respondent urges, as an alternative basis for affirming the 
judgment of the Supreme Court of Ohio, that further pros-
ecution of the counts which were dismissed would violate the 
double jeopardy prohibition against multiple prosecutions. 
Brief for Respondent 17-18. He concedes that on the au-
thority of our decision in Brown v. Ohio, supra, the State is 
not prohibited by the Double Jeopardy Clause from charging 
respondent with greater and lesser included offenses and 
prosecuting those offenses in a single trial. Brief for Re-
spondent 7. But, he argues, his conviction and sentence on 
the charges of involuntary manslaughter and grand theft 
mean that further prosecution on the remaining offenses will 
implicate the double jeopardy protection against a second 
prosecution following conviction. The court below never had 
occasion to address this argument.9

The answer to this contention seems obvious to us. Re-
spondent was indicted on four related charges growing out of

’Respondent also argues that prosecution on the remaining charges is 
barred by the principles of collateral estoppel enunciated by this Court in 
Ashe v. Swenson, 397 U. S. 436 (1970). Even if the two were mutually 
exclusive crimes, see n. 6, supra, the taking of a guilty plea is not the same 
as an adjudication on the merits after full trial, such as took place in Ashe 
v. Swenson. Moreover, in a case such as this, where the State has made 
no effort to prosecute the charges seriatim, the considerations of double 
jeopardy protection implicit in the application of collateral estoppel are 
inapplicable.
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a murder and robbery. The grand jury returned a single in-
dictment, and all four charges were embraced within a single 
prosecution. Respondent’s argument is apparently based on 
the assumption that trial proceedings, like amoebae, are ca-
pable of being infinitely subdivided, so that a determination 
of guilt and punishment on one count of a multicount indict-
ment immediately raises a double jeopardy bar to continued 
prosecution on any remaining counts that are greater or 
lesser included offenses of the charge just concluded. We 
have never held that, and decline to hold it now.

Previously we have recognized that the Double Jeopardy 
Clause prohibits prosecution of a defendant for a greater of-
fense when he has already been tried and acquitted or con-
victed on the lesser included offense. See Brown v. Ohio, 
432 U. S. 161 (1977). In Brown the State first charged the 
defendant with “joyriding,” that is, operating an auto without 
the owner’s consent. The defendant pleaded guilty to this 
charge and was sentenced. Subsequently, the State indicted 
the defendant for auto theft and joyriding, charges which 
this Court held were barred by the Double Jeopardy Clause, 
since the defendant had previously been convicted in a sepa-
rate proceeding of joyriding, which was a lesser included 
offense of auto theft. Brown v. Ohio, supra, at 169.

We do not believe, however, that the principles of final-
ity and prevention of prosecutorial overreaching applied in 
Brown reach this case. No interest of respondent protected 
by the Double Jeopardy Clause is implicated by continuing 
prosecution on the remaining charges brought in the indict-
ment. Here respondent offered only to resolve part of the 
charges against him, while the State objected to disposing of 
any of the counts against respondent without a trial. Re-
spondent has not been exposed to conviction on the charges 
to which he pleaded not guilty, nor has the State had the 
opportunity to marshal its evidence and resources more than 
once or to hone its presentation of its case through a trial. 
The acceptance of a guilty plea to lesser included offenses 
while charges on the greater offenses remain pending, more-
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over, has none of the implications of an “implied acquittal” 
which results from a verdict convicting a defendant on lesser 
included offenses rendered by a jury charged to consider both 
greater and lesser included offenses. Cf. Price v. Georgia, 
398 U. S. 323, 329 (1970); Green v. United States, 355 U. S., 
at 191. There simply has been none of the governmental 
overreaching that double jeopardy is supposed to prevent. 
On the other hand, ending prosecution now would deny the 
State its right to one full and fair opportunity to convict those 
who have violated its laws. Arizona v. Washington, 434 
U. S. 497, 509 (1978).

We think this is an even clearer case than Jeffers n . United 
States, 432 U. S. 137 (1977), where we rejected a defendant’s 
claim of double jeopardy based upon a guilty verdict in the 
first of two successive prosecutions, when the defendant had 
been responsible for insisting that there be separate rather 
than consolidated trials. Here respondent’s efforts were 
directed to separate disposition of counts in the same indict-
ment where no more than one trial of the offenses charged 
was ever contemplated. Notwithstanding the trial court’s 
acceptance of respondent’s guilty pleas, respondent should 
not be entitled to use the Double Jeopardy Clause as a sword 
to prevent the State from completing its prosecution on the 
remaining charges.

For the foregoing reasons we hold that the Double Jeop-
ardy Clause does not prohibit the State from continuing its 
prosecution of respondent on the charges of murder and 
aggravated robbery.10 Accordingly, the judgment of the 
Ohio Supreme Court is reversed, and the case remanded for 
further proceedings not inconsistent with this opinion.

It is so ordered.

10 We see no need to address the manner in which the trial court should 
resolve the question of the existing guilty pleas if the case proceeds to trial, 
the issue appearing to involve construction of state law and the jurisdiction 
of Ohio courts to fashion appropriate relief. See Ohio Rule Crim. Proc. 
32.1 (1982); cf. Price n . Georgia, 398 U. S. 323, 332 (1970).
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Justic e  Brenn an , concurring in part and dissenting in 
part.

In my view, the judgment of the Ohio Supreme Court with 
respect to the aggravated robbery charge rests on independ-
ent and adequate state grounds. I agree with the Court, 
however, that continued prosecution of respondent on the 
charge of murder after respondent pleaded guilty to the 
charge of involuntary manslaughter was not barred by the 
Double Jeopardy Clause.

Justi ce  Stevens , with whom Justic e  Mars hall  joins, 
dissenting.

A conviction based on a plea of guilty has the same legal 
effect as a conviction based on a jury’s verdict. The con-
viction in this case authorized the State of Ohio to place 
respondent in prison for several years. As the Court ex-
pressly recognizes, “the Double Jeopardy Clause prohibits 
prosecution of a defendant for a greater offense when he has 
already been . . . convicted on the lesser included offense.” 
Ante, at 501. That statement fits this case precisely. Since 
it is a correct statement of the law, I would affirm the judg-
ment of the Supreme Court of Ohio insofar as it denied the 
State the right to prosecute respondent on the charge of 
murder.*

*As far as the charge of aggravated robbery is concerned, it is perfectly 
obvious that the judgment of the Ohio Supreme Court rests on the ade-
quate and independent state ground that it was an “allied offense of similar 
import” to theft within the meaning of the Ohio rule that precludes pros-
ecution for two such offenses. The Court’s cavalier disregard for the 
state-law basis for this aspect of the judgment of the Supreme Court of 
Ohio is totally unprecedented.



504 OCTOBER TERM, 1983

Syllabus 467 U. S.

MABRY, COMMISSIONER, ARKANSAS DEPART-
MENT OF CORRECTION v. JOHNSON

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE EIGHTH CIRCUIT

No. 83-328. Argued April 16, 1984—Decided June 11, 1984

After respondent was convicted in an Arkansas state court on charges of 
burglary, assault, and murder, the Arkansas Supreme Court set aside 
the murder conviction, and plea negotiations ensued. A deputy pros-
ecutor proposed to respondent’s attorney that in exchange for a guilty 
plea to a charge of accessory after a felony murder, the prosecutor would 
recommend a 21-year sentence to be served concurrently with the con-
current burglary and assault sentences. However, when defense coun-
sel called the prosecutor three days later and communicated respond-
ent’s acceptance of the offer, the prosecutor told counsel that a mistake 
had been made and withdrew the offer. He proposed instead that in ex-
change for a guilty plea he would recommend a 21-year sentence to be 
served consecutively to the other sentences. Respondent rejected the 
new offer, but after a mistrial was declared, he ultimately accepted the 
prosecutor’s second offer, and the trial judge imposed a 21-year sentence 
to be served consecutively to the previous sentences. After exhausting 
state remedies, respondent sought habeas corpus relief in Federal Dis-
trict Court with respect to his guilty plea. The court dismissed the peti-
tion, holding that respondent had understood the consequences of his 
guilty plea, that he had received effective assistance of counsel, and that 
because it was not established that he had detrimentally relied on the 
prosecutor’s first proposed plea agreement, respondent had no right to 
enforce it. However, the Court of Appeals reversed, holding that “fair-
ness” precluded the prosecution’s withdrawal of the plea proposal once 
accepted by respondent.

Held: Respondent’s acceptance of the prosecutor’s first proposed plea bar-
gain did not create a constitutional right to have the bargain specifically 
enforced, and he may not successfully attack his subsequent guilty plea. 
Plea agreements are consistent with the requirements that guilty pleas 
be made voluntarily and intelligently. If a defendant was not fairly ap-
prised of its consequences, his guilty plea can be challenged under the 
Due Process Clause. And when the prosecution breaches its promise 
with respect to an executed plea agreement, the defendant pleads guilty 
on a false premise, and hence his conviction cannot stand. However,
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respondent’s plea was in no sense induced by the prosecutor’s withdrawn 
offer, and it rested on no unfulfilled promise; he knew the prosecution 
would recommend a 21-year consecutive sentence. Thus, because it did 
not impair the voluntariness or intelligence of his guilty plea, respond-
ent’s inability to enforce the prosecutor’s first offer is without constitu-
tional significance. Neither is the question whether the prosecutor was 
negligent or otherwise culpable in first making and then withdrawing his 
offer relevant. Cf. Santobello v. New York, 404 U. S. 257. Pp. 507-511. 

707 F. 2d 323, reversed.

Stev ens , J., delivered the opinion for a unanimous Court.

John Steven Clark, Attorney General of Arkansas, argued 
the cause for petitioner. With him on the briefs was Alice 
Ann Bums, Deputy Attorney General.

Jerrold J. Ganzfried argued the cause for the United 
States as amicus curiae urging reversal. On the brief were 
Solicitor General Lee, Assistant Attorney General Trott, 
Deputy Solicitor General Frey, and Gloria C. Phares.

Richard Quiggle, by appointment of the Court, 465 U. S. 
1003, argued the cause and filed a brief for respondent.

Justi ce  Stevens  delivered the opinion of the Court.
The question presented is whether a defendant’s accept-

ance of a prosecutor’s proposed plea bargain creates a con-
stitutional right to have the bargain specifically enforced.

In the late evening of May 22, 1970, three members of a 
family returned home to find a burglary in progress. Shots 
were exchanged resulting in the daughter’s death and the 
wounding of the father and respondent—one of the burglars. 
Respondent was tried and convicted on three charges: 
burglary, assault, and murder. The murder conviction 
was set aside by the Arkansas Supreme Court, Johnson v. 
State, 252 Ark. 1113, 482 S. W. 2d 600 (1972). Thereafter, 
plea negotiations ensued

At the time of the negotiations respondent was serving his 
concurrent 21- and 12-year sentences on the burglary and 
assault convictions. On Friday, October 27, 1972, a deputy 
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prosecutor proposed to respondent’s attorney that in ex-
change for a plea of guilty to the charge of accessory after a 
felony murder, the prosecutor would recommend a sentence 
of 21 years to be served concurrently with the burglary and 
assault sentences. On the following day, counsel communi-
cated the offer to respondent who agreed to accept it. On 
the next Monday the lawyer called the prosecutor “and com-
municated [respondent’s] acceptance of the offer.” App. 10. 
The prosecutor then told counsel that a mistake had been 
made and withdrew the offer. He proposed instead that in 
exchange for a guilty plea he would recommend a sentence of 
21 years to be served consecutively to respondent’s other 
sentences.

Respondent rejected the new offer and elected to stand 
trial. On the second day of trial, the judge declared a mis-
trial and plea negotiations resumed, ultimately resulting in 
respondent’s acceptance of the prosecutor’s second offer. In 
accordance with the plea bargain, the state trial judge im-
posed a 21-year sentence to be served consecutively to the 
previous sentences.

After exhausting his state remedies, respondent filed a pe-
tition for a writ of habeas corpus under 28 U. S. C. §2254? 
The District Court dismissed the petition, finding that re-
spondent had understood the consequences of his guilty plea, 
that he had received the effective assistance of counsel, and 
that because the evidence did not establish that respondent 
had detrimentally relied on the prosecutor’s first proposed 
plea agreement, respondent had no right to enforce it. The 
Court of Appeals reversed, 707 F. 2d 323 (CA8 1983), over 
Judge John R. Gibson’s dissent. The majority concluded 
that “fairness” precluded the prosecution’s withdrawal of a 
plea proposal once accepted by respondent. Because of a

1 The petition was referred to a Magistrate who conducted an evidentiary 
hearing and made recommended findings of fact and conclusions of law, 
which the District Court subsequently adopted.
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conflict in the Circuits,2 coupled with our concern that an im-
portant constitutional question had been wrongly decided, we 
granted certiorari, 464 U. S. 1017 (1983). We now reverse.3

Respondent can obtain federal habeas corpus relief only if 
his custody is in violation of the Federal Constitution.4 A 
plea bargain standing alone is without constitutional signifi-
cance; in itself it is a mere executory agreement which, until 
embodied in the judgment of a court, does not deprive an 
accused of liberty or any other constitutionally protected 
interest.5 It is the ensuing guilty plea that implicates the 

2 Compare Virgin Islands v. Scotland, 614 F. 2d 360 (CA3 1980), and 
United States v. Greenman, 700 F. 2d 1377 (CA11), cert, denied, 464 U. S. 
992 (1983), with Cooper v. United States, 594 F. 2d 12 (CA4 1979).

3 This case is not moot despite the fact that respondent has been paroled. 
Respondent remains in the “custody” of the State, see Jones v. Cunning-
ham, 371 U. S. 236 (1963); see generally Justices of Boston Municipal 
Court v. Lydon, 466 U. S. 294, 300-302 (1984); Hensley v. Municipal 
Court, 411 U. S. 345 (1973); and whether respondent must serve the 
sentence now under attack consecutively to his prior sentences will affect 
the date at which his parole will expire under state law, see Ark. Stat. 
Ann. § 43-2807(c) (Supp. 1983). Respondent’s challenge to the duration of 
his custody therefore remains live.

iE. g., Townsend v. Sain, 372 U. S. 293, 312 (1963). In pertinent part, 
the habeas statute provides:

“The Supreme Court, a Justice thereof, a circuit judge, or a district court 
shall entertain an application for a writ of habeas corpus in behalf of a 
person in custody pursuant to the judgment of a State court only on the 
ground that he is in custody in violation of the Constitution or laws or 
treaties of the United States.” 28 U. S. C. § 2254(a).

5 Under Arkansas law, there is no entitlement to have the trial court im-
pose a recommended sentence since a negotiated sentence recommendation 
does not bind the court, see Varnedare v. State, 264 Ark. 596, 599, 573 
S. W. 2d 57, 60 (1978); Marshall v. State, 262 Ark. 726, 561 S. W. 2d 76 
(1978); Ark. Rule Crim. Proc. 25.3(c); there is a critical difference between 
an entitlement and a mere hope or expectation that the trial court will 
follow the prosecutor’s recommendation, see Olim v. Wakinekona, 461 
U. S. 238, 248-251 (1983); Jago v. Van Curen, 454 U. S. 14, 19-21 (1981) 
(per curiam); Connecticut Board of Pardons v. Dumschat, 452 U. S. 458, 
465-467 (1981); Meachum v. Fano, 427 U. S. 215, 226-227 (1976).
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Constitution. Only after respondent pleaded guilty was he 
convicted, and it is that conviction which gave rise to the 
deprivation of respondent’s liberty at issue here.6

It is well settled that a voluntary and intelligent plea of 
guilty made by an accused person, who has been advised by 
competent counsel, may not be collaterally attacked.7 It is 
also well settled that plea agreements are consistent with the 
requirements of voluntariness and intelligence—because each 
side may obtain advantages when a guilty plea is exchanged 
for sentencing concessions, the agreement is no less volun-
tary than any other bargained-for exchange.8 It is only 

6 See Boykin v. Alabama, 395 U. S. 238 (1969); Kercheval v. United 
States, 274 U. S. 220, 223 (1927).

7 See Tollett v. Henderson, 411 U. S. 258, 266-267 (1973); North Caro-
lina v. Alford, 400 U. S. 25, 31 (1970); Parker v. North Carolina, 397 
U. S. 790, 797-798 (1970); McMann v. Richardson, 397 U. S. 759, 772 
(1970); Brady v. United States, 397 U. S. 742, 747-748 (1970). See also 
Henderson v. Morgan, 426 U. S. 637 (1976); Menna v. New York, 423 
U. S. 61 (1975) (per curiam).

8 See Corbitt v. New Jersey, 439 U. S. 212, 219-220, 222-223 (1978); 
Bordenkircher n . Hayes, 434 U. S. 357, 363 (1978); Blackledge n . Allison, 
431 U. S. 63, 71 (1977); Santobello v. New York, 404 U. S. 257, 260-261 
(1971). For example, in Brady v. United States we wrote:
“For a defendant who sees slight possibility of acquittal, the advantages of 
pleading guilty and limiting the probable penalty are obvious—his expo-
sure is reduced, the correctional processes can begin immediately, and the 
practical burdens of a trial are eliminated. For the State there are also 
advantages—the more promptly imposed punishment after an admission of 
guilt may more effectively attain the objectives of punishment; and with 
the avoidance of trial, scarce judicial and prosecutorial resources are con-
served for those cases in which there is a substantial issue of the defend-
ant’s guilt or in which there is substantial doubt that the State can sustain 
its burden of proof. It is this mutuality of advantage that perhaps 
explains the fact that at present well over three-fourths of the criminal 
convictions in this country rest on pleas of guilty, a great many of them 
no doubt motivated at least in part by the hope or assurance of a lesser 
penalty than might be imposed if there were a guilty verdict after a trial 
to judge or jury.” 397 U. S., at 752 (footnotes omitted).
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when the consensual character of the plea is called into ques-
tion that the validity of a guilty plea may be impaired. In 
Brady v. United States, 397 U. S. 742 (1970), we stated the 
applicable standard:

“‘[A] plea of guilty entered by one fully aware of the 
direct consequences, including the actual value of any 
commitments made to him by the court, prosecutor, or 
his own counsel, must stand unless induced by threats 
(or promises to discontinue improper harassment), 
misrepresentation (including unfulfilled or unfulfillable 
promises), or perhaps by promises that are by their 
nature improper as having no proper relationship to 
the prosecutor’s business (e. g. bribes).”’ Id., at 755 
(quoting Shelton v. United States, 246 F. 2d 571, 572, 
n. 2 (CA5 1957) (en banc) (in turn quoting 242 F. 2d 101, 
115 (Tuttle, J., dissenting to panel opinion)), rev’d on 
other grounds, 356 U. S. 26 (1958).

Thus, only when it develops that the defendant was not 
fairly apprised of its consequences can his plea be challenged 
under the Due Process Clause. Santobello v. New York, 
404 U. S. 257 (1971), illustrates the point. We began by 
acknowledging that the conditions for a valid plea “presup-
pose fairness in securing agreement between an accused and 
a prosecutor. . . . The plea must, of course, be voluntary and 
knowing and if it was induced by promises, the essence of 
those promises must in some way be made known.” Id., at 
261-262. It follows that when the prosecution breaches its 
promise with respect to an executed plea agreement, the de-
fendant pleads guilty on a false premise, and hence his con-
viction cannot stand: “[W]hen a plea rests in any significant 
degree on a promise or agreement of the prosecutor, so that 
it can be said to be part of the inducement or consideration, 
such promise must be fulfilled.” Id., at 262.9

9See also 404 U. S., at 266 (Douglas, J., concurring); id., at 269 
(Mars hal l , J., concurring in part and dissenting in part).
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Santobello demonstrates why respondent may not success-
fully attack his plea of guilty. Respondent’s plea was in no 
sense induced by the prosecutor’s withdrawn offer; unlike 
Santobello, who pleaded guilty thinking he had bargained for 
a specific prosecutorial sentencing recommendation which 
was not ultimately made, at the time respondent pleaded 
guilty he knew the prosecution would recommend a 21-year 
consecutive sentence. Respondent does not challenge the 
District Court’s finding that he pleaded guilty with the advice 
of competent counsel and with full awareness of the conse-
quences—he knew that the prosecutor would recommend and 
that the judge could impose the sentence now under attack.10 
Respondent’s plea was thus in no sense the product of gov-
ernmental deception; it rested on no “unfulfilled promise” and 
fully satisfied the test for voluntariness and intelligence.

Thus, because it did not impair the voluntariness or intel-
ligence of his guilty plea, respondent’s inability to enforce 
the prosecutor’s offer is without constitutional significance.11

10 Respondent suggests that the prosecutor’s withdrawal of the initial 
offer undermined his confidence in defense counsel, in violation of his Sixth 
Amendment right to counsel. This argument is simply at odds with rea-
son. Prosecutors often come to view an offense more seriously during the 
course of pretrial investigation for reasons entirely unrelated to what de-
fense counsel has done or is likely to do. See United States v. Goodwin, 
457 U. S. 368, 381 (1982). We fail to see how an accused could reasonably 
attribute the prosecutor’s change of heart to his counsel any more than he 
could have blamed counsel had the trial judge chosen to reject the agreed- 
upon recommendation, or, for that matter, had he gone to trial and been 
convicted. The District Court and the Court of Appeals concluded that 
counsel effectively advised respondent; that is all the Constitution re-
quires. See United States v. Cronic, 466 U. S. 648, 656-657, n. 19 (1984); 
Tollett v. Henderson, 411 U. S., at 266-268; Parker v. North Carolina, 397 
U. S., at 797-798; McMann v. Richardson, 397 U. S., at 770-771.

11 Indeed, even if respondent’s plea were invalid, Santobello expressly 
declined to hold that the Constitution compels specific performance of a 
broken prosecutorial promise as the remedy for such a plea; the Court 
made it clear that permitting Santobello to replead was within the range of 
constitutionally appropriate remedies. See 404 U. S., at 262-263; see also
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Neither is the question whether the prosecutor was negligent 
or otherwise culpable in first making and then withdrawing 
his offer relevant. The Due Process Clause is not a code 
of ethics for prosecutors; its concern is with the manner in 
which persons are deprived of their liberty.12 Here respond-
ent was not deprived of his liberty in any fundamentally un-
fair way. Respondent was fully aware of the likely conse-
quences when he pleaded guilty; it is not unfair to expect him 
to live with those consequences now.

The judgment of the Court of Appeals is
Reversed.

id., at 268-269 (Marsh al l , J., concurring in part and dissenting in part). 
It follows that respondent’s constitutional rights could not have been vio-
lated. Because he pleaded after the prosecution had breached its “prom-
ise” to him, he was in no worse position than Santobello would have been 
had he been permitted to replead.

nSantobello itself rejected the relevance of prosecutorial culpability: “It 
is now conceded that the promise to abstain from a recommendation was 
made, and at this stage the prosecution is not in a good position to argue 
that its inadvertent breach of agreement is immaterial. The staff lawyers 
in a prosecutor’s office have the burden of ‘letting the left hand know what 
the right hand is doing’ or has done. That the breach of agreement was 
inadvertent does not lessen its impact.” Id., at 262. Cf. United States v. 
Agurs, 427 U. S. 97, 110 (1976).
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After determining that four employees of appellee United States Postal 
Service were delinquent in their payment of state income taxes, appel-
lant Franchise Tax Board of California served process on appellee order-
ing it to withhold the delinquent amounts from the employees’ wages 
pursuant to a provision of the California Revenue and Taxation Code. 
When appellee refused to comply, appellant filed an action in Federal 
District Court, alleging that appellee was liable under the Code for fail-
ing to honor the orders. The District Court entered summary judgment 
for appellee, holding that 5 U. S. C. § 5517, which authorized the agree-
ment that California and the United States had made regarding the with-
holding of state income taxes from federal employees’ pay, applied only 
to withholding of anticipated tax liabilities and not to delinquent liabil-
ities. The Court of Appeals affirmed, rejecting appellant’s argument 
that 39 U. S. C. § 401(1), which provides that appellee may “sue and be 
sued in its official name,” had waived any sovereign immunity that appel-
lee might possess.

Held: When administrative process of the type employed by appellant is-
sues against appellee, it has been “sued” within the meaning of § 401(1), 
and must respond to that process. Pp. 516-525.

(a) Not only must this Court liberally construe the sue-and-be-sued 
clause of § 401(1), but it also must presume that appellee’s liability is the 
same as that of any other business. FHA v. Burr, 309 U. S. 242. No 
showing has been made to overcome that presumption. Since an order 
to withhold cannot issue unless appellee owes the employee wages, ap-
pellee is nothing but a stakeholder; the order has the same effect on its 
ability to operate efficiently as it does that of any other employer subject 
to the California statute. Pp. 516-521.

(b) It would be illogical to conclude that Congress differentiated be-
tween process issued by an administrative agency such as appellant and 
that of a court, for even if a court issued the order to withhold, neither 
appellee nor its employees would be in a materially different position. 
In operation and effect, appellant’s orders to withhold are identical to a 
court judgment, since they give rise to a binding obligation to pay the
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assessed amounts. Neither appellee nor its employees would obtain any 
additional protections from a requirement that such orders be issued by 
a court, since the liability cannot be contested until after the tax has 
been paid and a refund action brought. Moreover, to construe § 401(1) 
to require the issuance of judicial process before appellee need honor 
an order to withhold would create unwarranted disruption of the State’s 
delinquent tax collection process, while simultaneously depriving the 
orders of some of their efficacy. Pp. 521-525.

698 F. 2d 1029, reversed and remanded.

Steve ns , J., delivered the opinion for a unanimous Court.

Patti S. Kitching, Deputy Attorney General of California, 
argued the cause for appellant. With her on the briefs were 
John K. Van De Kamp, Attorney General, and Edmond B. 
Marner, Deputy Attorney General.

David A. Strauss argued the cause for appellee. With 
him on the brief were Solicitor General Lee, Acting Assistant 
Attorney General Willard, Deputy Solicitor General Geller, 
and Joan M. Bernott.*

Justic e  Stevens  delivered the opinion of the Court.
Appellant, the Franchise Tax Board of California, deter-

mined that four employees of appellee United States Postal 
Service were delinquent in the payment of their state income 
taxes. The Board served process on the Postal Service di-
recting it to withhold the amounts of the delinquencies from 
the employees’ wages, pursuant to § 18817 of the California 
Revenue and Taxation Code, which authorizes the Board to 

* A brief of amici curiae urging reversal was filed for the State of Dela-
ware et al. by Stephen H. Sachs, Attorney General of Maryland, and Diane 
G. Motz, Assistant Attorney General, Charles M. Oberly III, Attorney 
General of Delaware, and John Fidele, Deputy Attorney General, Hubert 
H. Humphrey III, Attorney General of Minnesota, and Kent G. Harbison, 
Chief Deputy Attorney General, Dave Frohnmayer, Attorney General of 
Oregon, and William F. Gary, Deputy Attorney General, and LeRoy S. 
Zimmerman, Attorney General of Pennsylvania, and Jay A. Molluso, 
Chief Deputy Attorney General.
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require any employer to withhold delinquent taxes from an 
employee’s salary and transfer those funds to the Board.1 
The question presented is whether the Postal Service was 
obligated to honor these “orders to withhold.”

I
When the Postal Service refused to comply with the four 

orders to withhold, the Board filed this action in the United 
States District Court for the Central District of California 
asserting that the Service was liable under the Revenue and 
Taxation Code for failing to honor the orders,2 and invoking 
federal jurisdiction pursuant to 39 U. S. C. § 409(a) and 28 
U. S. C. § 1339.3 The District Court entered summary 
judgment for the Postal Service. It held that 5 U. S. C. 
§5517, which authorized the agreement that California and 
the United States had made regarding the withholding of 
state income taxes from the pay of federal employees, applies 
only to withholding of anticipated tax liabilities and not to

1 The statute provides in pertinent part:
“The Franchise Tax Board may by notice, served personally or by first- 

class mail, require any employer . . . having in [its] possession, or under 
[its] control, any credits or other personal property or other things of 
value, belonging to a taxpayer ... to withhold, from such credits or other 
personal property or other things of value, the amount of any tax, interest, 
or penalties due from the taxpayer . . . and to transmit the amount with-
held to the Franchise Tax Board at such times as it may designate. ...” 
Cal. Rev. & Tax. Code Ann. § 18817 (West 1983).

2 See Cal. Rev. & Tax. Code Ann. § 18818 (West 1983) (“Any employer or 
person failing to withhold the amount due from any taxpayer and to trans-
mit the same to the Franchise Tax Board after service of a notice pursuant 
to Section 18817 is liable for such amounts”).

3 Section 1339 vests in district courts jurisdiction over any action arising 
under an Act of Congress relating to the Postal Service. Section 409(a) 
provides:

“Except as provided in section 3628 of this title, the United States dis-
trict courts shall have original but not exclusive jurisdiction over all actions 
brought by or against the Postal Service. Any action brought in a State 
court to which the Postal Service is a party may be removed to the appro-
priate United States district court. . . .”
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delinquent liabilities.4 The Court of Appeals affirmed, agree-
ing that 5 U. S. C. § 5517 excused the Service from complying 
with the orders. Employment Development Department v. 
United States Postal Service, 698 F. 2d 1029 (CA91983).5 The 
Court of Appeals rejected the Board’s argument that § 5517 did 
not prohibit issuance of the orders, and also rejected the argu-
ment that the provision in 39 U. S. C. §401(1) declaring that 
the Postal Service may “sue and be sued in its official name” 
had waived any sovereign immunity that the Service might 
possess.6 This appeal followed.7

In this Court, the Postal Service does not argue that 5 
U. S. C. § 5517 and the agreement pursuant thereto between 
the United States and California prohibit the issuance of an 
order to withhold against the Postal Service with respect to 
delinquent tax liabilities of its employees.8 To the contrary, 

4 In the alternative, the District Court held that the state statute obligat-
ing employers to honor orders to withhold did not apply to the Postal
Service.

6 However, the Court of Appeals disagreed with the District Court’s con-
struction of the state statute, concluding that it did authorize issuance of 
the orders to withhold to the Postal Service.

6 Judge Schroeder dissented, arguing that §401(1) constituted a waiver 
of the Postal Service’s immunity from process, including the type of proc-
ess embodied in the orders to withhold.

7 While the Court of Appeals did not say in so many words that §§ 18817 
and 18818 could not constitutionally be applied to the Postal Service, it did 
expressly hold that the state statute required the Postal Service to honor 
the orders to withhold. Therefore, a necessary predicate to the Court of 
Appeals’ holding is that enforcement of the state statute would be incon-
sistent with federal law and hence invalid under the Supremacy Clause of 
the Constitution. See California v. Grace Brethren Church, 457 U. S. 
393, 405-407 (1982); United States v. Clark, 445 U. S. 23, 26, n. 2 (1980). 
Accordingly, we have jurisdiction over this appeal under 28 U. S. C. 
§ 1254(2). See City of Detroit v. Murray Corp., 355 U. S. 489 (1958).

8 As the text of §5517 makes clear, it simply authorizes withholding 
agreements that otherwise the United States might be without statutory 
authority to enter, and limits the waiver of sovereign immunity with re-
spect to these agreements. It does not concern the scope of the Postal 
Service’s amenability to process under 39 U. S. C. § 401(1):
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the Postal Service expressly concedes that it is amenable to 
judicial process and could be required to honor a garnishment 
order requiring it to withhold the salary of a federal em-
ployee in order to satisfy a delinquent tax liability if issued by 
a state court.9 Instead, the Postal Service contends that 
although it must obey a judicial order, it retains sovereign 
immunity with respect to state administrative tax levies. It 
argues that while the provision that the Postal Service can 
“sue and be sued in its official name” waives immunity from 
suit, it does not apply to administrative proceedings.

II
The Board does not dispute the proposition that, unless 

waived, sovereign immunity prevents the creditor of a fed-

“(a) When a State statute—
“(1) provides for the collection of a tax either by imposing on employers 

generally the duty of withholding sums from the pay of employees and 
making returns of the sums to the State, or by granting to employers 
generally the authority to withhold sums from the pay of employees if 
any employee voluntarily elects to have such sums withheld; and

“(2) imposes the duty or grants the authority to withhold generally with 
respect to the pay of employees who are residents of the State;
the Secretary of the Treasury, under regulations prescribed by the Presi-
dent, shall enter into an agreement with the State within 120 days of a re-
quest for agreement from the proper State official. The agreement shall 
provide that the head of each agency of the United States shall comply with 
the requirements of the State withholding statute in the case of employees 
of the agency who are subject to the tax and whose regular place of Federal 
employment is within the State with which the agreement is made. . . .

“(b) This section does not give the consent of the United States to the 
application of a statute which imposes more burdensome requirements on 
the United States than on other employers, or which subjects the United 
States or its employees to a penalty or liability because of this section. An 
agency of the United States may not accept pay from a State for services 
performed in withholding State income taxes from the pay of the employ-
ees of the agency.”

9 See Brief for Appellee 13-15. In fact, the Postal Service’s regulations 
provide for withholding of employees’ wages when garnished by court 
order, United States Postal Service, Financial Management Manual 
§ 431.1(g) (1978); see 39 CFR § 211.2(a)(2) (1983).
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eral employee from collecting a debt through a judicial order 
requiring the United States to garnishee the employee’s 
salary. See Buchanan v. Alexander, 4 How. 20 (1845). 
Rather, it places its primary reliance on 39 U. S. C. §401(1), 
which indicates that the Postal Service may “sue and be 
sued.” Thus the question in this case is whether this statu-
tory waiver of sovereign immunity extends to the Board’s 
orders to withhold.

This Court construed a statute providing that an agency 
created by Congress—the Federal Housing Authority—was 
empowered “to sue and be sued,” in FHA n . Burr, 309 U. S. 
242 (1940). In Burr the question presented was whether the 
agency had to honor a garnishment order issued by a state 
court. The Court began by observing: “Since consent to ‘sue 
and be sued’ has been given by Congress, the problem here 
merely involves a determination of whether or not garnish-
ment comes within the scope of that authorization.” Id., at 
244. It continued:

“[W]e start from the premise that such waivers by Con-
gress of governmental immunity in case of such federal 
instrumentalities should be liberally construed. This 
policy is in line with the current disfavor of the doctrine 
of governmental immunity from suit, as evidenced by the 
increasing tendency of Congress to waive the immunity 
where federal governmental corporations are concerned. 
. . . Hence, when Congress establishes such an agency, 
authorizes it to engage in commercial and business trans-
actions with the public, and permits it to ‘sue and be 
sued,’ it cannot be lightly assumed that restrictions on 
that authority are to be implied. Rather if the general 
authority to ‘sue and be sued’ is to be delimited by im-
plied exceptions, it must be clearly shown that certain 
types of suits are not consistent with the statutory or 
constitutional scheme, that an implied restriction of the 
general authority is necessary to avoid grave interfer-
ence with the performance of a governmental function, 
or that for other reasons it was plainly the purpose of



518 OCTOBER TERM, 1983

Opinion of the Court 467 U. S.

Congress to use the ‘sue and be sued’ clause in a narrow 
sense. In the absence of such showing, it must be 
presumed that when Congress launched a governmental 
agency into the commercial world and endowed it with 
authority to ‘sue or be sued,’ that agency is not less ame-
nable to judicial process than a private enterprise under 
like circumstances would be.” Id., at 245 (footnote 
omitted).10

The Court then explained why garnishment orders fell within 
the scope of the statutory waiver of sovereign immunity:

“Clearly the words ‘sue and be sued’ in their normal 
connotation embrace all civil process incident to the com-
mencement or continuance of legal proceedings. Gar-
nishment and attachment commonly are part and parcel 
of the process, provided by statute, for the collection of 
debt. . . . [H]owever it may be denominated, whether 
legal or equitable, and whenever it may be available, 
whether prior to or after final judgment, garnishment is

“’Accord, Reconstruction Finance Corp. v. J. G. Menihan Corp., 312 
U. S. 81, 84-85 (1941); United States v. Shaw, 309 U. S. 495, 501 (1940). 
See also Petty v. Tennessee-Missouri Bridge Comm’n, 359 U. S. 275, 
280-281 (1959); Brady v. Roosevelt S.S. Co., 317 U. S. 575, 580 (1943). 
See generally National City Bank of New York v. Republic of China, 348 
U. S. 356, 359 (1955) (“[E]ven the immunity enjoyed by the United States 
as territorial sovereign is a legal doctrine which has not been favored by 
the test of time. It has increasingly been found to be in conflict with the 
growing subjection of governmental action to the moral judgment”). Jus-
tice Frankfurter, writing for a unanimous Court in the Term prior to Burr, 
foreshadowed Burr’s approach to waivers of sovereign immunity: 
“Congress has provided for not less than forty of such corporations dis-
charging governmental functions, and without exception the authority to 
sue-and-be-sued was included. Such a firm practice is partly an indication 
of the present climate of opinion which has brought governmental immu-
nity from suit into disfavor, partly it reveals a definite attitude on the part 
of Congress which should be given hospitable scope.” Keif er & Keif er v. 
Reconstruction Finance Corp., 306 U. S. 381, 390-391 (1939) (footnotes 
omitted).
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a well-known remedy available to suitors. To say that 
Congress did not intend to include such civil process in 
the words ‘sue and be sued’ would in general deprive 
suits of some of their efficacy.” Id., at 245-246 (foot-
notes and citation omitted).

If anything, the waiver of sovereign immunity is broader 
here than it was in Burr. In passing the Postal Reorganiza-
tion Act of 1970, 84 Stat. 719, Congress not only indicated 
that the Postal Service could “sue and be sued,” 39 U. S. C. 
§401(1), but also that it had the power “to settle and com-
promise claims by or against it,” §401(8), and that “[t]he 
provisions of chapter 171 and all other provisions of title 28 
relating to tort claims shall apply to tort claims arising out 
of activities of the Postal Service.” §409(c).11 Neither of 
these provisions would have been necessary had Congress 
intended to preserve sovereign immunity with respect to the 
Postal Service.12 Congress also indicated that it wished the 

“Chapter 171 of Title 28 governs procedure under the Federal Tort 
Claims Act, 28 U. S. C. §§ 2671-2680.

12 The nearly universal conclusion of the lower federal courts has been 
that the Postal Reorganization Act constitutes a waiver of sovereign immu-
nity. See Insurance Co. of North America v. United States Postal Serv-
ice, 675 F. 2d 756, 758 (CA5 1982); Portmann v. United States, 674 F. 2d 
1155, 1168 (CA7 1982); Associates Financial Services of America, Inc. v. 
Robinson, 582 F. 2d 1 (CA5 1978) (per curiam); Beneficial Finance Co. of 
New York, Inc. v. Dallas, 571 F. 2d 125 (CA2 1978); General Electric 
Credit Corp. v. Smith, 565 F. 2d 291 (CA4 1977) (per curiam); Goodman’s 
Furniture Co. v. United States Postal Service, 561 F. 2d 462 (CAS 1977); 
May Department Stores Co. v. Williamson, 549 F. 2d 1147 (CA8 1977); 
Standard Oil Division v. Starks, 528 F. 2d 201 (CA7 1975) (per curiam); 
Kennedy Electric Co. v. United States Postal Service, 508 F. 2d 954, 957 
(CAIO 1974); Butz Engineering Corp. v. United States, 204 Ct. Cl. 561, 
566-567, 499 F. 2d 619, 621-622 (1974); Milner v. Bolger, 546 F. Supp. 375 
(ED Cal. 1982); Lutz v. United States Postal Service, 538 F. Supp. 1129, 
1132 (EDNY 1982); Lincoln National Bank & Trust Co. v. Marotta, 442 
F. Supp. 49 (NDNY1977); Bank of Virginia v. Tompkins, 434 F. Supp. 787 
(ED Va. 1977); United Virginia BankINational v. Eaves, 416 F. Supp. 518
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Postal Service to be run more like a business than had its 
predecessor, the Post Office Department.13

Here, the Board has employed the same “well-known” 
remedy that was held to be within the scope of a sue-and-be- 
sued clause in Burr. Moreover, as was true of the agency 
involved in Burr, Congress has “launched [the Postal Serv-
ice] into the commercial world”; hence under Burr not only 
must we liberally construe the sue-and-be-sued clause, but 
also we must presume that the Service’s liability is the same 
as that of any other business. No showing has been made to 
overcome that presumption. Since an order to withhold can-
not issue unless the Postal Service owes the employee wages, 
the Service is nothing but a stakeholder; the order to with-
hold has precisely the same effect on its ability to operate 
efficiently as it does on that of any other employer subject to 
the California statute. It creates no greater inconvenience 
than did the garnishment order that this Court held could 
issue against a federal agency in Burr.Xi Indeed, the Board’s

(ED Va. 1976); lowa-Des Moines National Bank v. United States, 414 
F. Supp. 1393 (SD Iowa 1976); Colonial Bank v. Broussard, 403 F. Supp. 
686 (ED La. 1975). But see Nolan v. Woodruff, 68 F. R. D. 660 (DC 
1975); Drs. Macht, Podore & Associates, Inc. v. Girton, 392 F. Supp. 66 
(SD Ohio 1975); Lawhorn v. Lawhorn, 351 F. Supp. 1399 (SD W. Va. 1972); 
Detroit Window Cleaners Local 139 Insurance Fund v. Griffin, 345 
F. Supp. 1343 (ED Mich. 1972).

13 See H. R. Rep. No. 91-1104, pp. 5, 11-12 (1970); 116 Cong. Rec. 19846 
(1970) (remarks of Rep. Corbett); id., at 20226 (remarks of Rep. Udall). 
Perhaps the clearest practical expression of this intent was Congress’ deci-
sion to create a new postal rate structure designed to make the Postal 
Service self-supporting. See 39 U. S. C. §3621; H. R. Rep. No. 91-1104, 
pp. 16-17 (1970). See also National Assn, of Greeting Card Publishers v. 
United States Postal Service, 462 U. S. 810, 813-814 (1983).

14 In Burr, the Court rejected the argument that the burden of respond-
ing to garnishment actions would interfere with its ability to perform its 
functions. See 309 U. S., at 249. Moreover, the burden upon the Postal 
Service of responding to the Board’s orders to withhold is no greater than 
the burden it would face if it had to comply with a similar order issued by 
a state court, which the Postal Service concedes would not be barred by 
sovereign immunity. It should be noted that the Postal Service cannot be 
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order to withhold contains the same direction as did the writ 
of garnishment served on the FHA in Burr.

The Postal Service attempts to distinguish Burr by observ-
ing that the waiver of sovereign immunity in §401(1) is lim-
ited to cases in which it has been “sued,” and then arguing 
that because the process that has issued here is that of an ad-
ministrative agency rather than a court, the Service has not 
been “sued” within the meaning of §401(1). This crabbed 
construction of the statute overlooks our admonition that 
waiver of sovereign immunity is accomplished not by “a 
ritualistic formula”; rather intent to waive immunity and the 
scope of such a waiver can only be ascertained by reference to 
underlying congressional policy. Keif er & Keif er v. Recon-
struction Finance Corp., 306 U. S. 381, 389 (1939).15 In this 

held liable for honoring the orders to withhold, see Cal. Tax. & Rev. Code 
Ann. § 18819 (West 1983).

15 Accord, Reconstruction Finance Corp. v. J. G. Menihan Corp., 312 
U. S., at 84. See also Federal Land Bank v. Priddy, 295 U. S. 229 (1935) 
(in order to interpret waiver of sovereign in a practical manner, sue-and- 
be-sued clause construed to extend to permit prejudgment attachment). 
In Keifer & Keifer, the Court wrote:

“Therefore, the government does not become the conduit of its immunity 
in suits against its agents or instrumentalities merely because they do its 
work. For more than a hundred years corporations have been used as 
agencies for doing work of government. Congress may create them ‘as 
appropriate means of executing the powers of government, as, for in-
stance, ... a railroad corporation for the purpose of promoting commerce 
among the States.’ But this would not confer on such corporations legal 
immunity even if the conventional to-sue-and-be-sued clause were omitted. 
In the context of modern thought and practice regarding the use of corpo-
rate facilities, such a clause is not a ritualistic formula which alone can 
engender liability like unto indispensable words of early common law, such 
as ‘warrantizio’ or ‘to A and his heirs,’ for which there were no substitutes 
and without which desired legal consequences could not be wrought.

“Congress may, of course, endow a governmental corporation with the 
government’s immunity. But always the question is: has it done so? This 
is our present problem. Has Congress endowed Regional with immunity 
in the circumstances which enveloped its creation? It is not a textual 
problem; for Congress has not expressed its will in words. Congress may 
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case, at the level of policy and practicality it is illogical to con-
clude that Congress would have differentiated between proc-
ess issued by the Board and that of a court, for even if a court 
issued the orders to withhold, neither the Postal Service nor 
its employees would be in a materially different position.

The operation of California’s tax collection process makes it 
clear that there is no meaningful difference between an order 
to withhold issued by the Board and a garnishment order is-
sued by a court. Under state law an assessment that has 
been validly made against a taxpayer16 operates to impose an 
absolute liability for the tax that may not be contested except 
in an action seeking refund of amounts already paid. Indeed 
state law is unequivocal in requiring employers to honor or-
ders to withhold—no defense is permitted.17 Thus, a Califor-

not even have had any consciousness of intention. The Congressional will 
must be divined, and by a process of interpretation which, in effect, is the 
ascertainment of policy immanent not merely in the single statute from 
which flow the rights and responsibilities of Regional, but in a series of 
statutes utilizing corporations for governmental purposes and drawing sig-
nificance from dominant contemporaneous opinion regarding the immunity 
of government agencies from suit.” 306 U. S., at 388-389 (citations omit-
ted) (quoting Luxton n . North River Bridge Co., 153 U. S. 525, 529 (1894)).

16 California law requires that a taxpayer receive notice and opportunity 
for hearing prior to the assessment of a deficiency, both before the Board 
and then before the State Board of Equalization through an administrative 
appeal. See Cal. Rev. & Tax. Code Ann. §§ 18581-18602 (West 1983). 
No question is raised as to the constitutional sufficiency of the notice and 
opportunity for hearing that the four Postal Service employees received. 
See generally Commissioner v. Shapiro, 424 U. S. 614, 629-632, and n. 12 
(1976).

17 Cal. Rev. & Tax. Code Ann. § 18819 (West 1983) (“Any employer or 
person required to withhold and transmit any amount pursuant to this arti-
cle shall comply with the requirement without resort to any legal or equita-
ble action in a court of law or equity”); see Kanarek v. Davidson, 85 Cal. 
App. 3d 341, 346, 148 Cal. Rptr. 86, 89 (1978). California courts will not 
entertain a suit contesting the assessment of a tax until after the taxpayer 
has exhausted his administrative refund remedy. See Aronoff v. Fran-
chise Tax Board, 60 Cal. 2d 177, 180-181, 383 P. 2d 409, 411 (1963). More-
over, California law prohibits the issuance of an injunction restraining the
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nia tax assessment, like a federal tax assessment, operates in 
a way that is functionally indistinguishable from the judg-
ment of a court of law; it creates an absolute legal obligation 
to make payment by a date certain:

“Once the tax is assessed the taxpayer will owe the sov-
ereign the amount when the date fixed by law for pay-
ment arrives. Default in meeting the obligations calls 
for some procedure whereby payment can be enforced. 
The statute might remit the Government to an action at 
law wherein the taxpayer could offer such defense as he 
had. A judgment against him might be collected by the 
levy of an execution. But taxes are the life-blood of 
government, and their prompt and certain availability an 
imperious need. Time out of mind, therefore, the sover-
eign has resorted to more drastic means of collection. 
The assessment is given the force of a judgment, and 
if the amount assessed is not paid when due, adminis-
trative officials may seize the debtor’s property to satisfy 
the debt.” Bull v. United States, 295 U. S. 247, 
259-260 (1935).18

Thus, in operation and effect the Board’s orders to with-
hold are identical to the judgment of a court. They give rise 
to a binding legal obligation to pay the assessed amounts; the 
taxpayer may no more dispute this liability than the liability 
under any other judgment. Neither the Postal Service nor 
its employees would obtain any additional protections from a 
requirement that such orders be issued by a court, since the 
liability cannot be contested until after the tax has been paid

assessment or collection of any tax, Cal. Const., Art. XIII, §32; Cal. Rev. 
& Tax. Code § 19081 (West 1983); see California v. Grace Brethren 
Church, 457 U. S., at 400-401, n. 10, 415.

18 See G. M. Leasing Corp. v. United States, 429 U. S. 338, 352, n. 18 
(1977); Palmer v. McMahon, 133 U. S. 660, 669 (1890); Hager v. Reclama-
tion District No. 108, 111 U. S. 701, 710 (1884). See also Randall v. 
Franchise Tax Board, 453 F. 2d 381 (CA9 1971); Greene v. Franchise Tax 
Board, 27 Cal. App. 3d 38, 44, 103 Cal. Rptr. 483, 486-487 (1972).
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and a refund action brought.19 At the same time, construing 
the statute to require the issuance of judicial process before 
the Postal Service need honor an order to withhold would 
create unwarranted disruption of the State’s machinery for 
collection of delinquent taxes,20 while simultaneously depriv-
ing the orders of “some of their efficacy”—a result inconsist-
ent with Burr.

There is thus no reason to believe that Congress intended 
to impose a meaningless procedural requirement that an 
order to withhold be issued by a court. To distinguish be-
tween administrative and judicial process would be to take an 
approach to sovereign immunity that this Court rejected 
more than 40 years ago—“to impute to Congess a desire for 
incoherence in a body of affiliated enactments and for drastic 
legal differentiation where policy justifies none.” Keifer & 
Keifer, 306 U. S., at 394.21 In cases of this kind, we believe

19 The Postal Service argues that there is a significant distinction be-
tween administrative and judicial garnishment because it can remove the 
latter proceeding, unlike the former, to federal court under 39 U. S. C. 
§ 409(a). However, as an initial matter it is far from clear that the Postal 
Service may remove a garnishment action when it is merely a stakeholder 
and the real party in interest is the employee. See Jones Store Co. v. 
Hammons, 424 F. Supp. 494 (WD Mo. 1977); Armstrong Cover Co. v. 
'Whitfield, 418 F. Supp. 972 (ND Ga. 1976). See also Murray n . Murray, 
621 F. 2d 103 (CA5 1980). Even assuming that such a case is removable, 
the facts of this case demonstrate the fallacy in the Postal Service’s argu-
ment. If the Service feels it has a meritorious defense to the order to 
withhold, though it is hard to see how it could, see supra, at 522-523, it 
remains free to refuse to honor the order to withhold and force the Board 
to file suit against it, as it did here, or else it can initiate its own lawsuit 
against the Board under § 409(a).

20 See generally California n . Grace Brethren Church, 457 U. S., at 
410-411; Fair Assessment in Real Estate Assn., Inc. v. McNary, 454 
U. S. 100 (1981); Rosewell v. LaSalle National Bank, 450 U. S. 503, 522 
(1981); Great Lakes Co. v. Huffman, 319 U. S. 293, 298 (1943).

21 In Keifer & Keifer, the Court held that a Regional Agricultural Credit 
Corporation, a Government corporation, was not protected by sovereign 
immunity even though its authorizing legislation contained no sue-and-be- 
sued clause; since its parent corporation and a wide variety of similarly sit-
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Congress intended the Postal Service to be treated similarly 
to other self-sustaining commercial ventures. Accordingly, 
we hold that when administrative process of the type em-
ployed by the Board issues against the Postal Service, it has 
been “sued” within the meaning of § 401(1), and must respond 
to that process.22

The judgment of the Court of Appeals is reversed, and the 
case is remanded to that court for further proceedings con-
sistent with this opinion.

It is so ordered.

uated entities did not have immunity, the Court concluded that Congress 
could not have intended a different result with respect to the regional cor-
poration. See 306 U. S., at 392-394. See also Federal Land Bank n . 
Priddy, 295 U. S., at 235-236.

22 The Postal Service argues that Congress must have intended the Board 
to employ the “piggyback” provisions for collecting delinquent state tax 
liabilities found in 26 U. S. C. §§6361-6365, since they were passed to 
address this problem. However, nothing in that statute, which permits 
States to use the summary collection procedures of the Internal Revenue 
Service, limits the power of States to use any other available procedure. 
The Postal Service also argues that when Congress enacted 5 U. S. C. 
§ 5520 in 1974, providing for the United States to enter withholding agree-
ments for city and county income taxes, it must have assumed that the 
Service retained its sovereign immunity. Section 5520 is, however, no 
more relevant to this case than § 5517; both provide the Secretary of the 
Treasury with explicit authority to enter into withholding agreements 
which he might not otherwise be able to make; neither addresses the scope 
of the Service’s sovereign immunity. See n. 8, supra. Moreover, the 
Postal Service’s position that Congress intended use of only §§ 5517, 5520, 
and the piggyback provisions of the Internal Revenue Code to collect state 
taxes is inconsistent with the Service’s position that it has no immunity 
from a judicial garnishment order. In light of our disposition, we need not 
reach the Board’s contention that the Buck Act, 4 U. S. C. §§ 105-110, 
requires the Postal Service to honor the orders to withhold.
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LOCAL NO. 82, FURNITURE & PIANO MOVING, 
FURNITURE STORE DRIVERS, HELPERS, 

WAREHOUSEMEN & PACKERS, et  al .
v. CROWLEY et  AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIRST CIRCUIT

No. 82-432. Argued January 9, 1984—Decided June 12, 1984

Title I of the Labor-Management Reporting and Disclosure Act of 1959 
(LMRDA) provides a “Bill of Rights” for labor union members, including 
various protections for members involved in union elections. Section 
102 provides that any person whose Title I rights have been violated may 
bring an action in federal district court “for such relief (including injunc-
tions) as may be appropriate.” Title IV of the Act provides an elaborate 
postelection procedure aimed at protecting union democracy through 
free and democratic elections. Section 402 provides that if the Secre-
tary of Labor (Secretary), upon complaint by a union member, finds 
probable cause to believe that a violation of Title IV election proceedings 
has occurred, he shall bring an action against the union in federal district 
court to set aside the election and to order a new election under the su-
pervision of the Secretary. Section 403 provides that the remedy pre-
scribed by Title IV for challenging an election already conducted shall be 
exclusive. Petitioner union, in preparation for an election scheduled for 
the last two months of 1980, held a meeting to nominate candidates for 
its executive board. Admission to the meeting was restricted to those 
union members who could produce a computerized receipt showing that 
their union dues had been paid. One of the respondents was among 
those members who were prohibited from entering the meeting for not 
possessing such a receipt. There was also a disagreement at the meet-
ing as to the office for which another respondent had been nominated. 
These respondents and other respondent union members then filed a 
protest with the union, but it was denied. Election ballots were there-
after distributed with instructions that they be returned by mail so as to 
arrive in a designated post office box by 9 a. m. on December 13, 1980, at 
which time they were to be counted. On December 1, 1980, after the 
ballots had been distributed, respondents filed an action in Federal Dis-
trict Court, alleging that the union and petitioner union officers had vio-
lated Title I, and seeking a preliminary injunction. On December 12, 
the court issued a temporary restraining order halting the election. 
This was followed by several months of negotiations between the parties 
and hearings before the court. Ultimately, holding that Title I reme-
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dies were not foreclosed when Title I violations occurred during the 
course of an election and rejecting petitioners’ argument that respond-
ents’ exclusive remedy was to file a complaint with the Secretary under 
Title IV, the court issued a preliminary injunction and an order declaring 
the interrupted election invalid, setting forth detailed procedures to be 
followed during a new election, and appointing outside arbitrators to 
supervise implementation of the procedures. The Court of Appeals 
affirmed.

Held: The District Court overstepped the bounds of “appropriate” relief 
under Title I when it enjoined an ongoing union election and ordered that 
a new election be held pursuant to procedures imposed by the court. 
Pp. 535-551.

(a) While §102, standing by itself, suggests that individual union 
members may properly maintain a Title I suit whenever rights guaran-
teed by that Title have been violated, that section explicitly limits relief 
that may be ordered by a district court to that which is “appropriate” to 
any given situation. Moreover, while Title IV protects many of the 
same rights as does Title I, § 402 of Title IV sets up an exclusive method 
for protecting Title IV rights, and under this method individuals are not 
permitted to block or delay union elections by filing suits for violation of 
Title IV. Pp. 536-540.

(b) Whether suits alleging violations of Title I may properly be main-
tained during the course of a union election depends upon the appropri-
ateness of the remedy required to eliminate the claimed violations. In 
the absence of legislative history suggesting that Congress intended to 
require or allow courts to pre-empt the Secretary’s expertise and super-
vise their own elections, and given the clear congressional preference ex-
pressed in Title IV for supervision of new elections by the Secretary, the 
conclusion is compelled that Congress did not consider court supervision 
of union elections to be an “appropriate” remedy for a Title I suit filed 
during the course of an election. Thus, if the remedy sought is invalida-
tion of an election already being conducted and court supervision of a 
new election, union members must utilize the remedies provided by Title 
IV. For less intrusive remedies sought during an election, however, a 
district court retains authority to order appropriate relief under Title I. 
Pp. 540-550.

(c) The District Court’s order here directly interfered with the Secre-
tary’s exclusive responsibilities for supervising new elections and was in-
consistent with the basic objectives of the LMRDA enforcement scheme. 
Pp. 550-551.

679 F. 2d 978, reversed and remanded.

Brenn an , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Whit e , Marsh all , Bla ckmun , Pow el l , Rehn quis t , and 
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O’Con no r , JJ., joined. Steve ns , J., filed a dissenting opinion, post, 
p. 552.

Gary S. Witlen argued the cause for petitioners. With 
him on the briefs was David Previant.

John H. Garvey argued the cause for the federal respond-
ent under this Court’s Rule 19.6, urging reversal. With him 
on the briefs were Solicitor General Lee, Deputy Solicitor 
General Geller, T. Timothy Ryan, Jr., Karen I. Ward, 
Mary-Helen Mautner, and John A. Bryson.

Mark D. Stem argued the cause for respondents Crowley 
et al. With him on the brief was Kurt M. Pressman*

Just ic e  Bren nan  delivered the opinion of the Court.
The Labor-Management Reporting and Disclosure Act of 

1959 (LMRDA or Act), 73 Stat. 522, as amended, 29 U. S. C. 
§401 et seq., was Congress’ first major attempt to regulate 
the internal affairs of labor unions. Title I of the Act pro-
vides a statutory “Bill of Rights” for union members, includ-
ing various protections for members involved in union elec-
tions, with enforcement and appropriate remedies available 
in district court. Title IV, in contrast, provides an elaborate 
postelection procedure aimed solely at protecting union de-
mocracy through free and democratic elections, with primary 
responsibility for enforcement lodged with the Secretary of 
Labor. Resolution of the question presented by this case 
requires that we address the conflict that exists between 
the separate enforcement mechanisms included in these two 
Titles. In particular, we must determine whether suits 
alleging violations of Title I may properly be maintained in 
district court during the course of a union election.

The Court of Appeals approved a preliminary injunction 
issued by the District Court that enjoined an ongoing union

*J. Albert Woll and Laurence Gold filed a brief for the American Federa-
tion of Labor and Congress of Industrial Organizations as amicus curiae 
urging reversal.

Arthur L. Fox 11 and Alan B. Morrison filed a brief for Union Democ-
racy as amicus curiae urging affirmance.
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election and ordered the staging of a new election pursuant to 
procedures promulgated by the court. After reviewing the 
complex statutory scheme created by Congress, we conclude 
that such judicial interference in an ongoing union election is 
not appropriate relief under § 102 of Title I, 29 U. S. C. § 412. 
We therefore reverse the Court of Appeals.

I
Local No. 82, Furniture and Piano Moving, Furniture 

Store Drivers, Helpers, Warehousemen, and Packers (Local 
82) represents approximately 700 employees engaged in the 
furniture moving business in the Boston, Mass., area.1 The 
union is governed by a seven-member executive board whose 
officers, pursuant to § 401(b) of the LMRDA, 29 U. S. C. 
§ 481(b), must be chosen by election no less than once every 
three years. These elections, consistent with the executive 
board’s discretion under the union’s bylaws and constitution, 
have traditionally been conducted by mail referendum ballot-
ing. The dispute giving rise to the present case stems from 
the union election that was regularly scheduled for the last 
two months of 1980.

On November 9, 1980, Local 82 held a meeting to nominate 
candidates for positions on its executive board. The meeting 
generated considerable interest, in part because dissident 
members of the union were attempting to turn the incumbent 
union officials out of office. Two aspects of the controversial 
meeting are especially important for present purposes. 
First, admission to the meeting was restricted to those mem-
bers who could produce a computerized receipt showing that 
their dues had been paid up to date. Several union mem-
bers, including respondent Jerome Crowley, were prohibited 
from entering the meeting because they did not have such 
dues receipts in their possession. Second, during the actual

’Also appearing as petitioners before this Court are George Harris, 
former president of Local 82, Bart Griffiths, secretary-treasurer of Local 
82, Phillip Piemontese, chairman of the election committee of Local 82, 
and several unidentified members of that election committee. 
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nominations process, there was disagreement relating to the 
office for which respondent John Lynch had been nominated. 
At the close of nominations, petitioner Bart Griffiths, the 
union’s incumbent secretary-treasurer, declared himself the 
only candidate nominated for that office; at the same time, he 
included Lynch among the candidates selected to run for 
union president.

Several dissatisfied members of the union, now respond-
ents before this Court,2 filed a protest with the union. On 
November 20, their protest was denied by Local 82.3 Elec-
tion ballots were thereafter distributed to all members of the 
union, who were instructed to mark and return the ballots by 
mail so that they would arrive in a designated post office box 
by 9 a. m. on December 13, 1980, at which time they were 
scheduled to be counted. Respondent Lynch’s name ap-
peared on the ballot as a candidate for president, and not for 
secretary-treasurer.

On December 1, 1980, after the distribution of ballots had 
been completed, the respondents filed this action in the 
United States District Court for the District of Massachu-
setts. They alleged, inter alia, that Local 82 and its officers 
had violated several provisions of Title I of the LMRDA, and 
sought a preliminary injunction. In particular, the respond-
ents claimed that restricting admission to the nominations 
meeting to those members who could produce computerized 
dues receipts violated their “equal rights ... to nominate

2 In addition to Jerome Crowley and John Lynch, respondents before this 
Court include Anthony Coyne, Joseph Fahey, Robert Lunnin, James 
Hayes, Gerald Owens, Joseph Trask, Joseph Montagna, and Dennis Bates.

3 The respondents also filed protests with the International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and Helpers of America, the 
international union with which Local 82 is affiliated, and with Teamsters 
Joint Council 10, the regional body containing Local 82. No action was 
ever taken by the international union, and a hearing scheduled by the re-
gional body for December 23, 1980, was canceled after the present lawsuit 
was filed.
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candidates [and] to attend membership meetings” under 
§ 101(a)(1) of the Act,4 as well as their right freely to express 
views at meetings of the union under § 101(a)(2) of the Act.5 
They also alleged that the union and its officers had violated 
§ 101(a)(1) by failing to recognize respondent Lynch as a 
candidate for secretary-treasurer.6

4 Section 101(a)(1) of the LMRDA provides in full:
“Equal  Rig ht s .—Every member of a labor organization shall have 

equal rights and privileges within such organization to nominate candi-
dates, to vote in elections or referendums of the labor organization, to 
attend membership meetings and to participate in the deliberations and 
voting upon the business of such meetings, subject to reasonable rules 
and regulations in such organization’s constitution and bylaws.” 73 Stat. 
522, 29 U. S. C. § 411(a)(1).

5 Section 101(a)(2) of the LMRDA provides in full:
“Free dom  of  Speech  and  Asse mbly .—Every member of any labor 

organization shall have the right to meet and assemble freely with other 
members; and to express any views, arguments, or opinions; and to ex-
press at meetings of the labor organization his views, upon candidates in an 
election of the labor organization or upon any business properly before the 
meeting, subject to the organization’s established and reasonable rules per-
taining to the conduct of meetings: Provided, That nothing herein shall be 
construed to impair the right of a labor organization to adopt and enforce 
reasonable rules as to the responsibility of every member toward the orga-
nization as an institution and to his refraining from conduct that would 
interfere with its performance of its legal or contractual obligations.” 
73 Stat. 522, 29 U. S. C. § 411(a)(2).

6 Several other claims under both Title I and Title IV of the LMRDA 
were asserted in the respondents’ original complaint. These included alle-
gations that the union failed to notify members about the nominations 
meeting, that the union unlawfully limited candidate eligibility to members 
who had timely paid their dues during the preceding 24 months, and that 
the union’s disciplinary proceedings against respondent Lunnin were an 
unlawful reprisal for the exercise of rights guaranteed by the Act. A later 
amendment to the complaint added, inter alia, a claim that the union had 
increased dues several times since September 1976 without complying with 
the requirements set forth in § 101(a)(3) of the Act, 73 Stat. 522, 29 
U. S. C. § 411(a)(3). For a variety of reasons, however, the District 
Court refused to grant preliminary relief on any of these claims, and they 
are not now before the Court.



532 OCTOBER TERM, 1983

Opinion of the Court 467 U. S.

After preliminary papers were filed, on December 12 the 
District Court issued a temporary restraining order to pre-
serve the status quo and to protect its own jurisdiction. See 
App. 40-47. Given that the next morning (December 13) 
was the pre-established deadline for voting, many, if not 
most, of the ballots had already been returned by the union’s 
voting members. Nonetheless, the court noted that federal- 
court jurisdiction was available under § 102 of Title I, 29 
U. S. C. §412, for claims alleging discriminatory application 
of union rules. Moreover, the court’s order specifically re-
quired that the ballots be sealed and delivered to the court, 
thereby preventing the petitioners from counting the ballots 
until a final determination could be made on the motion for a 
preliminary injunction.

Several days of hearings on the preliminary injunction, and 
several months of negotiations concerning an appropriate 
court order to accompany that injunction, followed. Finally, 
on July 13, 1981, the District Court issued a preliminary 
injunction accompanied by a memorandum opinion. 521 F. 
Supp. 614 (1981). The court first addressed more fully the 
petitioners’ argument that, because the challenged conduct 
concerned the procedures for conducting union elections, the 
respondents’ exclusive remedy was to file a complaint with 
the Secretary of Labor under Title IV. The court rejected 
this argument, noting that, “at least with respect to actions 
challenging pre-election conduct, Title I of the LMRDA es-
tablishes an alternative enforcement mechanism for remedy-
ing conduct interfering with a member’s right to engage in 
the activities associated with union democracy.” Id., at 621 
(footnote omitted). Therefore, the court concluded, it could 
properly invoke its jurisdiction under Title I, if only for those 
claims concerning dues receipts and the nomination of re-
spondent Lynch that are now before this Court. Id., at 
622-623. Because the suit concerned disputes arising out of 
a nominations meeting conducted in preparation for a union 
election, and given that the court had issued a temporary
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restraining order barring actual completion of the election, 
Title I jurisdiction could properly be asserted over this “pre-
election conduct.” Id., at 621, n. 12.

After concluding that the respondents had demonstrated a 
substantial likelihood of success on their claims,7 the court is-
sued its comprehensive injunction.8 The court explicitly in-
tended to issue an order that “interfere[d] as little as possible 
with the nomination and election procedures” required by the 
union’s constitution and bylaws, id., at 634; moreover, the 
terms of the preliminary injunction were derived in large 
part from an ongoing process of negotiations and hearings 
that the court had conducted with the parties during the 
preceding six months. Nonetheless, the order declared the 
ballots cast in December 1980 to be “legally without effect,” 
id., at 636, n., and provided detailed procedures to be followed 
by the union during a new nominations meeting and a sub-
sequent election. Among other things, the order selected 
an outside group of arbitrators to conduct and supervise the 
election, and set forth eligibility requirements for attending 
the nominations meeting, being a candidate for office, and 

7 In particular, the court found that the dues receipt requirement for 
entry into the nominations meeting was “suddenly announced,” was ap-
plied “in a discriminatory fashion,” and was “imposed in retaliation for [the 
respondents’] expressed intention to nominate candidates to oppose the in-
cumbent Local officers and with the objective of suppressing dissent within 
the Local.” 521 F. Supp., at 627. The court also found that, despite 
being listed as a candidate for union president, respondent Lynch had 
actually been nominated for secretary-treasurer. Ibid. Finally, the court 
found that irreparable harm to the respondents would result if a new nomi-
nations meeting and election were not held, that the burdens imposed on 
the petitioners by preliminary relief were sufficiently mitigated by the full 
hearing accorded their arguments, and that the public interest in union de-
mocracy would be served by granting such relief. Id., at 627-628. None 
of these findings is being challenged before this Court. See n. 9, infra.

8 The complete terms of the preliminary injunction are reported at the 
end of the District Court’s decision, see 521 F. Supp., at 636-638, n., and 
as an appendix to the decision issued by the Court of Appeals, see 679 F. 2d 
978, 1001-1004 (CAI 1982).
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voting. The order also provided that it would remain in 
effect until further order of the District Court.

The petitioners appealed, and the Secretary of Labor, who 
until then had not participated in the proceedings, intervened 
on their behalf. They argued that the District Court lacked 
authority under Title I to enjoin the tabulation of ballots and 
order new nominations and elections under court supervision. 
The Court of Appeals rejected these arguments, however, 
and affirmed in all respects. 679 F. 2d 978 (CAI 1982). It 
agreed with the District Court that Title I remedies are not 
foreclosed when violations of Title I occur during the course 
of an election. The court also held that §403 of the Act, 
which explicitly provides that Title TV’s remedies are exclu-
sive for elections that are “already conducted,” 29 U. S. C. 
§ 483, does not apply until all the ballots have actually been 
tabulated.9

Writing in dissent, Judge Campbell was “unable to read 
Title I as extending so far as to allow a district court, once 
balloting has commenced, to invalidate an election and order 
a new one under its supervision and under terms and condi-
tions extemporized by the courts and parties.” 679 F. 2d, at 
1004. He believed that “the proper accommodation between 
Title I and Title IV requires consideration not only of the 
stage which the election process has reached but [also] the 
nature of the relief” requested and granted. Id., at 1005.

Because of the confusion evident among the lower federal 
courts that have tried to reconcile the remedial provisions

9 The Court of Appeals further concluded that “the district court commit-
ted no clear error” when finding that there existed substantial proof that 
the petitioners violated the provisions of Title I by imposing the dues 
receipt requirement and by mishandling the nomination of respondent 
Lynch. 679 F. 2d, at 995. See n. 7, supra. The petitioners have not 
challenged that ruling in this Court. Our decision therefore assumes that 
the respondents have demonstrated a substantial likelihood of success on 
their two Title I claims.
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under Title I and Title IV of the Act,10 we granted certiorari. 
459 U. S. 1168 (1983). We now reverse.11

II
To examine fully the relationship between the respective 

enforcement provisions of Title I and Title IV of the 

10 See, e. g., Kupau v. Yamamoto, 622 F. 2d 449 (CA9 1980); Driscoll v. 
International Union of Operating Engineers, 484 F. 2d 682 (CA7 1973); 
Schonfeld v. Penza, 477 F. 2d 899 (CA2 1973); McDonough v. Local 825, 
International Union of Operating Engineers, 470 F. 2d 261 (CA3 1972). 
See also, e. g., James, Union Democracy and the LMRDA: Autocracy and 
Insurgency in National Union Elections, 13 Harv. Civ. Rights-Civ. Lib. L. 
Rev. 247 (1978); Comment, Titles I and IV of the LMRDA: A Resolution of 
the Conflict of Remedies, 42 U. Chi. L. Rev. 166 (1974); Note, Pre-election 
Remedies Under the Landrum-Griffin Act: The “Twilight Zone” Between 
Election Rights Under Title IV and the Guarantees of Titles I and V, 74 
Colum. L. Rev. 1105 (1974).

11 For two separate reasons, the respondents seek to have the writ of cer-
tiorari dismissed as improvidently granted or, in the alternative, the case 
dismissed because it no longer presents a live controversy. We decline, 
however, to follow either course.

First, the respondents claim that, by filing certain “stipulations” with 
the District Court, Local 82 effectively consented to the running of a new 
election, thereby foreclosing any challenge to that court’s order requiring a 
new election. See, e. g., App. 55 (“Local 82 is prepared to and will con-
duct a second nomination and mail ballot election for the election of officers 
under the following terms, provided the Court permits a change in the 
status quo preserved by its Order of December 12, 1980”). Neither the 
District Court nor the Court of Appeals, however, considered these con-
ditional stipulations to be binding on Local 82. The District Court, for 
example, consistently recognized that, although agreeing to rerun the elec-
tion under its own procedures, Local 82 had not waived its challenge to the 
authority or jurisdiction of the District Court to order a new election pur-
suant to court-imposed terms and conditions. See id., at 110-112. And 
the Court of Appeals explicitly found that “these were not true factual 
stipulations narrowing the factual dispute but offers of settlement to which 
[Local 82] agreed to be bound, if [respondents] so agreed.” 679 F. 2d, at 
996, n. 22. We see no reason to disturb these conclusions.

Second, the respondents claim that the entire case is moot because not 
only has the election ordered by the District Court taken place, but also the
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LMRDA, it is necessary first to summarize the relevant stat-
utory provisions and Congress’ principal purposes in their en-
actment. The LMRDA was “the product of congressional 
concern with widespread abuses of power by union leader-
ship.” Finnegan v. Leu, 456 U. S. 431, 435 (1982). Al-
though the Act “had a history tracing back more than two 
decades,” ibid., and was directly generated by several years 
of congressional hearings, see S. Rep. No. 187, 86th Cong., 
1st Sess., 2 (1959) (hereafter S. Rep. No. 187), many specific 
provisions did not find their way into the Act until the pro-
posed legislation was fully considered on the floor of the 
Senate, 456 U. S., at 435, n. 4. It should not be surprising, 
therefore, that the interaction between various provisions 
that were finally included in the Act has generated consider-
able uncertainty.

A
Chief among the causes for this confusion is Title I of the 

Act, which provides union members with an exhaustive “Bill 
of Rights” enforceable in federal court. §§101-105, 29 
U. S. C. §§411-415. In particular, Title I is designed to 
guarantee every union member equal rights to vote and 
otherwise participate in union decisions, freedom from unrea-

term to be served by the officers chosen in that election has now elapsed. 
We have previously held, however, that the intervention of another elec-
tion does not terminate the Secretary of Labor’s authority under Title IV 
of the LMRDA to seek invalidation of the preceding election. Wirtz v. 
Glass Bottle Blowers Assn., 389 U. S. 463 (1968); Wirtz v. Laborers, 389 
U. S. 477 (1968). If the District Court acted beyond its authority in order-
ing and supervising a new election, then the ballots that were never 
counted in December 1980 but were sealed pursuant to the District Court’s 
order could be tabulated, and the Secretary’s remedies under Title IV 
would come into play. Moreover, we note that there are still pending sev-
eral important collateral matters, including claims for damages, attorney’s 
fees, and costs, that are dependent upon the propriety of the District 
Court’s preliminary injunction. See Reply Brief for Petitioners 7-9. We 
have no doubt, therefore, that the present controversy has not been 
mooted by intervening circumstances.
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sonable restrictions on speech and assembly, and protection 
from improper discipline. See Finnegan v. Leu, supra, at 
435-436; Steelworkers v. Sadlowski, 457 U. S. 102, 109-110 
(1982). Given these purposes, there can be no doubt that the 
protections afforded by Title I extend to union members 
while they participate in union elections. As we have previ-
ously noted:

“Congress adopted the freedom of speech and assembly 
provision [§ 101(a)(2), 29 U. S. C. § 411(a)(2)] in order to 
promote union democracy. It recognized that democ-
racy would be assured only if union members are free to 
discuss union policies and criticize the leadership without 
fear of reprisal. Congress also recognized that this free-
dom is particularly critical, and deserves vigorous pro-
tection, in the context of election campaigns. For it is in 
elections that members can wield their power, and di-
rectly express their approval or disapproval of the union 
leadership.” Sadlowski, supra, at 112 (citations 
omitted).

As first introduced by Senator McClellan on the floor of the 
Senate, see 105 Cong. Rec. 6469-6476, 6492-6493 (1959), 
Title I empowered the Secretary of Labor to seek injunctions 
and other relief in federal district court to enforce the rights 
guaranteed to union members. A few days later, however, 
the McClellan amendment was replaced by a substitute 
amendment offered by Senator Kuchel. See id., at 
6693-6694, 6717-6727. Among the principal changes made 
by this substitute was to provide for enforcement of Title I 
through suits by individual union members in federal district 
court. Id., at 6717, 6720.12 As so amended, the legislation 

12 Senator Kuchel explained that this was “one of the major changes in 
the proposal. The [McClellan] amendment . . . provided that the Secre-
tary of Labor might, on behalf of the injured or aggrieved member, have 
the right to litigate the alleged grievance and to seek an injunction or other 
relief. We believe that giving this type of right to the aggrieved employee
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was endorsed in the Senate by a vote of 77-14, id., at 6727, 
and was quickly accepted without substantive change by the 
House, see H. R. 8400, 86th Cong., 1st Sess., §102 (1959); 
H. R. Conf. Rep. No. 1147, 86th Cong., 1st Sess., 31 (1959) 
(hereafter H. R. Conf. Rep. No. 1147). In relevant part, 
therefore, § 102 of the Act now provides:

“Any person whose rights secured by the provisions of 
this title have been infringed by any violation of this title 
may bring a civil action in a district court of the United 
States for such relief (including injunctions) as may be 
appropriate.” 73 Stat. 523, 29 U. S. C. §412.

Standing by itself, this jurisdictional provision suggests 
that individual union members may properly maintain a Title 
I suit whenever rights guaranteed by that Title have been vi-
olated.13 At the same time, however, § 102 explicitly limits 
the relief that may be ordered by a district court to that 
which is “appropriate” to any given situation. See Hall v. 
Cole, 412 U. S. 1, 10-11 (1973).

B
Nor would it be appropriate to interpret the enforcement 

and remedial provisions of Title I in isolation. In particular,

member himself is in the interest of justice, and therefore we propose to 
eliminate from the bill the right of the Secretary of Labor to sue in his 
behalf.” 105 Cong. Rec. 6720 (1959).

This aspect of the Kuchel amendment apparently received widespread 
support, not only from Senators who feared that the McClellan amend-
ment’s enforcement procedures would set a precedent for federal interven-
tion in all civil rights matters, see, e. g., id., at 6696 (statement of Sen. 
Johnston), but also from Senators who wished to limit federal interference 
with the internal affairs of labor unions, see, e. g., id., at 6726 (statement 
of Sen. Kefauver). See Aaron, The Labor-Management Reporting and 
Disclosure Act of 1959, 73 Harv. L. Rev. 851, 859, 875 (1960).

13 Allowance for actions under Title I is only narrowly circumscribed by 
procedural requirements such as exhaustion. Compare § 101(a)(4), 29 
U. S. C. § 411(a)(4), with NLRB v. Marine Workers, 391 U. S. 418, 
426-428 (1968).
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Title IV of the LMRDA specifically regulates the conduct of 
elections for union officers, and therefore protects many of 
the same rights as does Title I. See §§401-403, 29 U. S. C. 
§§481-483. Title IV “sets up a statutory scheme governing 
the election of union officers, fixing the terms during which 
they hold office, requiring that elections be by secret ballot, 
regulating the handling of campaign literature, requiring 
a reasonable opportunity for the nomination of candidates, 
authorizing unions to fix ‘reasonable qualifications uniformly 
imposed’ for candidates, and attempting to guarantee fair 
union elections in which all the members are allowed to par-
ticipate.” Calhoon v. Harvey, 379 U. S. 134, 140 (1964).14 
In general terms, “Title IV’s special function in furthering 
the overall goals of the LMRDA is to insure ‘free and demo-
cratic’ elections,” Wirtz v. Glass Bottle Blowers Assn., 389 
U. S. 463, 470 (1968), an interest “vital” not only to union 
members but also to the general public, id., at 475. See 
Wirtz v. Laborers, 389 U. S. 477, 483 (1968).

Although Congress meant to further this basic policy with 
a minimum of interference in the internal affairs of unions, 
see Calhoon, supra, at 140, § 402 of Title IV contains its own 
comprehensive administrative and judicial procedure for en-
forcing the standards established in that Title of the Act, 29 
U. S. C. §482. See Dunlop v. Bachowski, 421 U. S. 560 
(1975); Trbovich v. Mine Workers, 404 U. S. 528, 531 (1972); 
Calhoon, supra, at 138-140. “Any union member who al-
leges a violation [of Title IV] may initiate the enforcement 
procedure. He must first exhaust any internal remedies 
available under the constitution and bylaws of his union. 
Then he may file a complaint with the Secretary of Labor, 
who ‘shall investigate’ the complaint. Finally, if the Secre-
tary finds probable cause to believe a violation has occurred, 
he ‘shall . . . bring a civil action against the labor organiza-

14 The Secretary of Labor, who has primary responsibility for the en-
forcement of Title IV, has summarized the requirements of that Title in 
29 CFR § 452.1 (1983). See generally 29 CFR pt. 452 (1983).



540 OCTOBER TERM, 1983

Opinion of the Court 467 U. S.

tion’ in federal district court, to set aside the election if it has 
already been held, and to direct and supervise a new elec-
tion.” Trbovich, supra, at 531 (quoting §402, 29 U. S. C. 
§ 482). See Calhoon, supra, at 140. Significantly, the court 
may invalidate an election already held, and order the Secre-
tary to supervise a new election, only if the violation of Title 
IV “may have affected the outcome” of the previous election. 
§ 402(c), 29 U. S. C. § 482(c).

Congress also included in Title IV an exclusivity provision 
that explains the relationship between the enforcement pro-
cedures established for violations of Title IV and the reme-
dies available for violations of potentially overlapping state 
and federal laws. In relevant part, §403 of the LMRDA 
provides:

“Existing rights and remedies to enforce the constitution 
and bylaws of a labor organization with respect to elec-
tions prior to the conduct thereof shall not be affected by 
the provisions of this title. The remedy provided by 
this title for challenging an election already conducted 
shall be exclusive.” 73 Stat. 534, 29 U. S. C. §483.

Relying on this provision, and on the comprehensive nature 
of the enforcement scheme established by § 402, we have held 
that Title IV “sets up an exclusive method for protecting 
Title IV rights,” and that Congress “decided not to permit in-
dividuals to block or delay union elections by filing federal- 
court suits for violations of Title IV.” Calhoon, supra, 
at 140.15

III
We have not previously determined exactly how the exclu-

sivity of Title I V’s remedial scheme for enforcing rights guar-
anteed by that Title might affect remedies available to en-
force other rights, such as those protected by Title I. Nor

15 An exception to this general rule is provided in § 401(c) of the Act for 
enforcing a candidate’s right to distribution of campaign literature and 
equal access to membership lists. 29 U. S. C. § 481(c). See 379 U. S., 
at 140, n. 13.



FURNITURE MOVING DRIVERS v. CROWLEY 541

526 Opinion of the Court

has Congress provided any definitive answers in this area. 
This case requires, however, that we decide whether Title I 
remedies are available to aggrieved union members while a 
union election is being conducted.

A
It is useful to begin by noting what the plain language of 

the Act clearly establishes about the relationship between 
the remedies provided under Title I and Title IV. First, the 
exclusivity provision included in § 403 of Title IV plainly bars 
Title I relief when an individual union member challenges the 
validity of an election that has already been completed.16 
Second, the full panoply of Title I rights is available to indi-
vidual union members “prior to the conduct” of a union elec-
tion. As with the plain language of most federal labor laws, 
however, this simplicity is more apparent than real. Indeed, 
by its own terms, the provision offers no obvious solution 
to what remedies are available during the course of a union 
election, the issue presented by this case.

Even if the plain meaning of the “already conducted” lan-
guage of § 403 could be read not to preclude other remedies 
until the actual tabulation and certification of ballots have 
been completed, we would hesitate to find such an interpreta-
tion determinative. First, such an approach would ignore 
the limitation on judicial remedies that Congress included in 
Title I, which allows a district court to award only “appropri-
ate” relief. Moreover, we have previously “cautioned 
against a literal reading” of the LMRDA. Wirtz v. Glass 
Bottle Blowers Assn., supra, at 468. Like much federal 

16 This does not necessarily mean that § 403 forecloses the availability of 
all postelection relief under Title I. The exclusivity provision of Title IV 
may not bar postelection relief for Title I claims or other actions that do not 
directly challenge the validity of an election already conducted. See, e. g., 
Ross v. International Brotherhood of Electrical Workers, 513 F. 2d 840 
(CA9 1975) (common-law tort claim); Amalgamated Clothing Workers 
Rank and File Committee v. Amalgamated Clothing Workers of America, 
Philadelphia, Joint Board, 473 F. 2d 1303 (CA3 1973) (Title I claim).
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labor legislation, the statute was “the product of conflict and 
compromise between strongly held and opposed views, and 
its proper construction frequently requires consideration of 
its wording against the background of its legislative history 
and in the light of the general objectives Congress sought to 
achieve.” Ibid, (citing National Woodwork Mfrs. Assn. v. 
NLRB, 386 U. S. 612, 619 (1967)). See Sadlowski, 457 
U. S., at 111. Indeed, in many ways this admonition applies 
with its greatest force to the interaction between Title I and 
Title IV of the LMRDA, if only because of the unusual way in 
which the legislation was enacted.17

Nor does the legislative history of the LMRDA provide 
any definitive indication of how Congress intended § 403 to 
apply to Title I suits while an election is being conducted. 
Throughout the legislative debate on this provision, the 
exclusivity of Title IV was predominantly, if not only, consid-
ered in the context of a union election, such as one held at a 
union meeting, that would take place for a discrete and lim-
ited period of time.18 Thus, Congress did not explicitly con-
sider how the exclusivity provision might apply to an election 
that takes several weeks or months to complete. Moreover,

17 The remarks of a commentator who actively participated in shaping 
much of the LMRDA are especially pertinent:
“The legislation contains more than its share of problems for judicial inter-
pretation because much of the bill was written on the floor of the Senate or 
House of Representatives and because many sections contain calculated 
ambiguities or political compromises essential to secure a majority. Con-
sequently, in resolving them the courts would be well advised to seek out 
the underlying rationale without placing great emphasis upon close con-
struction of the words.” Cox, Internal Affairs of Labor Unions Under the 
Labor Reform Act of 1959, 58 Mich. L. Rev. 819, 852 (1960).
See Sadlowski, 457 U. S., at 111; Glass Bottle Blowers Assn., 389 U. S., at 
468, n. 6.

18 For example, speaking before Title I was added to the LMRDA, at 
which time state law provided the principal protection for union members 
before an election, Senator John F. Kennedy noted: “Prior to the day of an 
election an individual can sue in a State. The day after an election the 
Secretary of Labor assumes jurisdiction.” 105 Cong. Rec. 6485 (1959).
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the legislative history that is available on the meaning of 
§403 is largely derived from congressional action that oc-
curred prior to the time that Title I was added to the 
LMRDA. See, e. g., S. Rep. No. 187, at 21; id., at 104 
(minority views); H. R. Rep. No. 741, 86th Cong., 1st Sess., 
17 (1959). The interplay between the rights and remedies 
provided to union members by Title I, and the exclusivity 
provision already included in Title IV, therefore received 
little, if any, attention from the Congress. Cf. H. R. Conf. 
Rep. No. 1147, at 35 (Conference Report, written after both 
Titles were included in the Act, but failing to explain what 
remedies are available during an election).

B
Despite this absence of conclusive evidence in the legisla-

tive history, the primary objectives that controlled congres-
sional enactment of the LMRDA provide important guidance 
for our consideration of the availability of Title I remedies 
during a union election. In particular, throughout the con-
gressional discussions preceding enactment of both Title I 
and Title IV, Congress clearly indicated its intent to consoli-
date challenges to union elections with the Secretary of 
Labor, and to have the Secretary supervise any new elec-
tions necessitated by violations of the Act. This strongly 
suggests that, even when Title I violations are properly 
alleged and proved, Congress would not have considered a 
court order requiring and judicially supervising a new elec-
tion to be “appropriate” relief under Title I. At the same 
time, there is nothing in the legislative history suggesting 
that Congress intended to foreclose all access to federal 
courts under Title I during an election, especially when a 
statutory violation could be corrected without any major 
delay or disruption to an ongoing election. We therefore 
conclude that whether a Title I suit may properly be main-
tained by individual union members during the course of a 
union election depends upon the nature of the relief sought by 
the Title I claimants.
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Throughout its consideration of the LMRDA, Congress 
clearly intended to lodge exclusive responsibility for post-
election suits challenging the validity of a union election with 
the Secretary of Labor. The legislative history of Title IV 
consistently echoes this theme. For example, the election 
provisions contained in the Committee bill as originally 
reported to the full Senate gave the Secretary exclusive 
authority to enforce Title IV and to supervise whatever new 
elections might be needed because of violations of its provi-
sions. S. 1555, 86th Cong., 1st Sess., §§302-303 (1959). As 
the Report of the Senate Committee on Labor and Public 
Welfare explained: “[S]ince the bill provides an effective and 
expeditious remedy for overthrowing an improperly held 
election and holding a new election, the Federal remedy is 
made the sole remedy and private litigation would be pre-
cluded.” S. Rep. No. 187, at 21.19 The bill that was finally 
passed by the Senate retained these procedures for violations 
of Title IV.

19 A major reason for creating federal standards to govern union elec-
tions, and for lodging primary responsibility for enforcement of those 
standards with the Secretary of Labor, was the inadequacy of state-court 
remedies. Professor Archibald Cox, testifying before the Senate Sub-
committee on Labor, explained in detail the inherent inability of courts to 
supervise elections:

“A court is also a clumsy instrument for supervising an election. The 
judicial process may be suitable for determining the validity of an election 
which has already been held; but if it is found invalid, or if no election has 
been held, judges have few facilities for providing an effective remedy. 
Merely to order an election might turn the authority to conduct the ballot-
ing over to the very same officers whose misconduct gave rise to the litiga-
tion. The court has no tellers, watchers, or similar officials. It would 
become mired in the details of the electoral process. To appoint a master 
to supervise the election would delegate the responsibility, but the master 
would face many of the same problems as the judge. Probably it is the 
consciousness of these weaknesses that has made judges so reluctant to in-
terfere with union elections, though apparently a few court-conducted elec-
tions have been held.” Labor-Management Reform Legislation: Hearings 
on S. 505 et al. before the Subcommittee on Labor of the Senate Commit-
tee on Labor and Public Welfare, 86th Cong., 1st Sess., 133-134 (1959) 
(hereinafter Hearings).
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In the House, three separate bills were introduced, with 
all three containing substantially similar enforcement proce-
dures for violations of Title IV. Unlike the Senate bill, 
the House bills permitted an aggrieved union member to file 
suit in federal district court to enforce his Title IV rights. 
See, e. g., H. R. 8400, 86th Cong., 1st Sess., §402 (1959) 
(Landrum-Griffin bill). Significantly, however, even these 
bills provided that the Secretary of Labor would supervise 
any new elections ordered by the court. See, e. g., H. R. 
Rep. No. 741, supra, at 17 (if district court finds relevant 
statutory violation, the court should “declare the election, if 
any, to be void, and direct the conduct of a new election 
under the supervision of the Secretary of Labor”). Thus, 
even before the Conference Committee adopted the Title IV 
enforcement procedures included in the Senate bill, see H. R. 
Conf. Rep. No. 1147, at 35, both Houses of Congress had 
consistently indicated their intent to have the Secretary of 
Labor supervise any new union elections necessitated by the 
Act.20

Moreover, nothing in the flurry of activity that surrounded 
enactment of Title I, see supra, at 537-538, and n. 12, indi-
cates that Congress intended that Title to reverse this 
consistent opposition to court supervision of union elections. 
Although the enactment of Title I offered additional protec-
tion to union members, including the establishment of various 
statutory safeguards effective during the course of a union 
election, there is no direct evidence to suggest that Congress 
believed that enforcement of Title I would either require or 
allow courts to pre-empt the expertise of the Secretary and 

20 This view is confirmed by the elaborate procedures eventually included 
in Title IV to ensure that the Secretary supervises any new elections and 
to minimize any other outside interference in union elections. See, e. g., 
29 U. S. C. § 482(a) (requiring exhaustion of internal remedies before 
member may file complaint with the Secretary; also providing that chal-
lenged elections shall be presumed valid pending final decision on Title IV 
violation); § 482(c) (requiring that any new elections be conducted under 
the Secretary’s supervision).
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supervise their own elections. In the absence of such legis-
lative history, and given the clear congressional preference 
expressed in Title IV for supervision of new elections by the 
Secretary of Labor, we are compelled to conclude that Con-
gress did not consider court supervision of union elections to 
be an “appropriate” remedy for a Title I suit filed during the 
course of a union election. § 102, 29 U. S. C. § 412.

That is not to say that a court has no jurisdiction over oth-
erwise proper Title I claims that are filed during the course 
of a lengthy union election. The important congressional 
policies underlying enactment of Title I, see supra, at 
536-537, likewise compel us to conclude that appropriate 
relief under Title I may be awarded by a court while an 
election is being conducted. Individual union members may 
properly allege violations of Title I that are easily remediable 
under that Title without substantially delaying or invalidat-
ing an ongoing election. For example, union members might 
claim that they did not receive election ballots distributed 
by the union because of their opposition to the incumbent 
officers running for reelection. Assuming that such union 
members prove a statutory violation under Title I, a court 
might appropriately order the union to forward ballots to the 
claimants before completion of the election. To foreclose a 
court from ordering such Title I remedies during an election 
would not only be inefficient, but would also frustrate the 
purposes that Congress sought to serve by including Title I 
in the LMRDA. Indeed, eliminating all Title I relief in this 
context might preclude aggrieved union members from ever 
obtaining relief for statutory violations, since the more dras-
tic remedies under Title IV are ultimately dependent upon a 
showing that a violation “may have affected the outcome” of 
the election, § 402(c), 29 U. S. C. § 482(c).21

21 Again, Professor Cox’ testimony before the Senate Subcommittee on 
Labor suggested a similar analysis. Although he was speaking before 
Title I was added to the Senate bill, Professor Cox objected to a broad 
exclusivity provision, see S. 505, 86th Cong., 1st Sess., §303 (1959) (“The 
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c

Our conclusion that appropriate Title I relief during the 
course of a union election does not include the invalidation of 

duties imposed and the rights and remedies provided by this title shall be 
exclusive”), that would have pre-empted all state law concerning union 
elections:
“[T]he provision exclude[s] suits in the State courts challenging the validity 
of union elections. An election is an integer. Its validity should be 
adjudicated once and for all in one forum. To permit State court actions 
would open the way to unnecessary harassment of the union on one side 
and to friendly suits aimed at foreclosing the Secretary’s action on the 
other.

“I still believe that these purposes deserve to be accomplished but I have 
been persuaded that the language used in [S. 505] to accomplish them [is] 
much too broad. In a few States, actions have been successfully main-
tained in advance of a union election to compel the officers to comply with 
provisions of the constitution and bylaws such as putting a candidate’s 
name on the ballot, permitting a classification of members to vote, or giv-
ing adequate notice of the elections. These remedies are often more effec-
tive than a challenge to the validity of an election after it has been held. 
They present the evil before it is accomplished. It is not impossible that 
other State courts will find it possible to give similar relief enforcing the 
union constitution and bylaws in advance of the election. Such proceed-
ings would not interfere with the Federal policy because they do no more 
than compel the union officers to comply with the rules voluntarily adopted 
by the members.

“It may also become necessary for an individual member to resort to the 
courts to secure redress against his expulsion from the union or against 
other discipline imposed upon him because he dared to assert his rights in 
connection with an election. To enact that the provisions of the . . . bill 
should exclude all other rights and remedies might interfere with the 
bringing of such an action even though the Federal law gave no relief.

“I am not contending that [the exclusivity provision] would be held to 
exclude the last two forms of State intervention. I would hope that the 
Supreme Court would confine [the] section ... to substantive State regu-
lation and Federal or State actions challenging the validity of an election 
already conducted.” Hearings, at 135.

In light of these suggestions, Professor Cox proposed amending the 
exclusivity provision so that it would not affect “the right of any member 
of a labor union to maintain an action to compel the observance of the 
constitution and bylaws of a labor organization in a forthcoming election of 
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an ongoing election or court supervision of a new election 
finds further support in our prior cases interpreting the 
LMRDA, and in the underlying policies of the Act that have 
controlled those decisions. In Calhoon v. Harvey, 379 U. S. 
134 (1964), for example, we were faced with a pre-election 
challenge to several union rules that controlled eligibility to 
run and nominate others for union office. The claimants in 
that case asked the court to enjoin the union from preparing 
for or conducting any election until the rules were revised. 
We first concluded that in substance the claims alleged viola-
tions of Title IV rather than Title I, because the latter only 
protects union members against the discriminatory applica-
tion of union rules. Then, given that “Congress . . . decided 
not to permit individuals to block or delay union elections by 
filing federal-court suits for violations of Title IV,” id., at 
140; see supra, at 540, we held that the District Court could 
not invoke its jurisdiction under Title I to hear Title IV 
claims. We relied for our conclusion in part on Congress’ 
intent “to allow unions great latitude in resolving their own 
internal controversies, and, where that fails, to utilize the 
agencies of Government most familiar with union problems to 
aid in bringing about a settlement through discussion before 
resort to the courts.” 379 U. S., at 140. See also ibid. (“It 
is apparent that Congress decided to utilize the special 
knowledge and discretion of the Secretary of Labor in order 
best to serve the public interest”).

In several subsequent decisions, we also relied on the 
important role played by the Secretary in enforcing Title IV

officers, to challenge his expulsion or the imposition of other discipline, or 
to assert any right of individual membership other than to challenge the 
validity of an election. ” Id., at 136 (emphasis added). Although Professor 
Cox apparently assumed that union elections would occur during a discrete 
period of time, we believe that his analysis is consistent with the approach 
to Title I remedies available during a union election that we adopt today. 
Indeed, the broad exclusivity provision to which he was objecting was 
removed by the Senate Subcommittee and replaced with the language 
that now appears in § 403, 29 U. S. C. § 483.



FURNITURE MOVING DRIVERS v. CROWLEY 549

526 Opinion of the Court

violations and in supervising new union elections. See, e. g., 
Wirtz v. Glass Bottle Blowers Assn., 389 U. S., at 473-475; 
Wirtz v. Laborers, 389 U. S., at 482-484; Wirtz v. Hotel Em-
ployees, 391 U. S. 492 (1968). At the same time, we noted 
that another primary goal of Congress was to maximize the 
“ ‘amount of independence and self-government’ ” granted to 
unions. See Glass Bottle Blowers Assn., supra, at 472-473 
(quoting S. Rep. No. 187, at 21); Hodgson v. Steelworkers, 
403 U. S. 333 (1971). As we more fully explained in 
Trbovich v. Mine Workers, 404 U. S. 528 (1972), Congress 
made suit by the Secretary under Title IV the exclusive post-
election remedy for challenges to an election “(1) to protect 
unions from frivolous litigation and unnecessary judicial 
interference with their elections, and (2) to centralize in a 
single proceeding such litigation as might be warranted with 
respect to a single election.” Id., at 532. Thus, exclu-
sive postelection enforcement by the Secretary serves “as a 
device for eliminating frivolous complaints and consolidating 
meritorious ones.” Id., at 535.

Consistent with these policies, Trbovich cited Calhoon, 
supra, at 140, for the proposition that “§403 prohibits 
union members from initiating a private suit to set aside 
an election.” 404 U. S., at 531. Although this somewhat 
overstated our holding in Calhoon, which was limited to the 
exclusivity of postelection suits by the Secretary for viola-
tions of Title IV, we believe that the policies supporting Con-
gress’ decision to consolidate Title IV suits with the Secre-
tary are equally applicable to Title I suits that seek to “set 
aside an election.”22 Although the important protections 

22 Most recently, in Dunlop v. Bachowski, 421 U. S. 560 (1975), we held 
that a decision by the Secretary not to pursue court action under Title IV is 
subject to limited review in the district court. At the same time, we reaf-
firmed the Secretary’s exclusive authority to challenge and, if successful, 
to supervise union elections. Id., at 568-571.

We also note that, in a paragraph summarizing remedies under the 
LMRDA, our opinion in Bachowski briefly touched upon the interplay 
between the enforcement provisions under Title I and Title IV: “Certain
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provided to union members by Title I should not easily be 
precluded, the equally strong policies vesting the Secretary 
with exclusive supervisory authority over new union elec-
tions require that Title I remedies during the course of an 
election be limited to this extent.

In sum, whether suits alleging violations of Title I of the 
LMRDA may properly be maintained during the course of a 
union election depends upon the appropriateness of the rem-
edy required to eliminate the claimed statutory violation. If 
the remedy sought is invalidation of the election already 
being conducted with court supervision of a new election, 
then union members must utilize the remedies provided by 
Title IV. For less intrusive remedies sought during an 
election, however, a district court retains authority to order 
appropriate relief under Title I.

IV
The procedural history of this case clearly demonstrates 

the undesirable consequences that follow from judicial super-
vision of a union election. The respondents filed suit after 
Local 82 had distributed election ballots to its members, but 
before some of the ballots had been returned or any of the 
ballots had been counted. Then, less than 24 hours before 
the election would have been completed and the ballots 
tabulated, the District Court issued a temporary restraining 
order that brought the election to a halt. This was followed 
by several months of negotiations between the parties and 
hearings before the District Court. Finally, the court issued

LMRDA provisions concerning pre-election conduct, 29 U. S. C. 
§§ 411-413 and 481(c), are enforceable in suits brought by individual union 
members. Provisions concerning the conduct of the election itself, how-
ever, may be enforced only according to the post-election procedures speci-
fied in 29 U. S. C. § 482. Section 483 is thus not a prohibition against judi-
cial review but simply underscores the exclusivity of the § 482 procedures 
in post-election cases.” Id., at 566-567 (emphasis added). To the extent 
that our decision today holds that district courts may award certain Title I 
relief during the course of a union election, that holding prevails over any 
inconsistency with the italicized sentence.
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an order declaring the interrupted election invalid, and set-
ting forth elaborate procedures to be followed during a new 
election.

Several aspects of these proceedings demonstrate why 
they are inconsistent with the policies underlying the 
LMRDA. For example, the temporary restraining order 
and preliminary injunction issued by the court delayed the 
union election that was originally scheduled for December 
1980 for one full year. Among other consequences, this left 
the incumbent union officers in power beyond the scheduled 
expiration of their terms. Cf. § 401(b), 29 U. S. C. § 481(b) 
(officers shall be elected not less than once every three 
years). If the procedures under Title IV had been properly 
followed, the December 1980 election would have been 
presumed valid, see § 402(a), 29 U. S. C. § 482(a), and new 
officers would have replaced the incumbents. Moreover, the 
expertise of the Secretary in supervising elections was com-
pletely ignored. Not only did the court acting alone decide 
that a new election was required, but its order established 
procedures for that election and appointed outside arbi-
trators to supervise their implementation. This action by 
the District Court directly interfered with the Secretary’s 
exclusive responsibilities for supervising new elections, and 
was inconsistent with the basic objectives of the LMRDA 
enforcement scheme.

V
We conclude that the District Court overstepped the 

bounds of “appropriate” relief under Title I of the LMRDA 
when it enjoined an ongoing union election and ordered that a 
new election be held pursuant to court-ordered procedures. 
Accordingly, the judgment of the Court of Appeals is re-
versed, and the case is remanded for further proceedings 
consistent with this opinion.23

It is so ordered.

23 On remand, the preliminary injunction issued by the District Court 
should be vacated, and the ballots from the December 1980 election that 
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Just ic e  Stevens , dissenting.
In the course of an election, Local 82 violated a number of 

the rights of respondent union members secured by Title I of 
the Labor-Management Reporting and Disclosure Act of 1959 
(LMRDA), 73 Stat. 522, 29 U. S. C. §401 et seq. Specifi-
cally, Local 82 restricted respondents’ ability to nominate 
candidates of their choice for union office in violation of 
§ 101(a)(1) of the Act, 29 U. S. C. § 411(a)(1), and prevented 
respondents from freely expressing their views at a union 
nominations meeting in violation of § 101(a)(2) of the Act, 29 
U. S. C. § 411(a)(2). After the suit was filed, the union indi-
cated that it was willing to rerun the election which had been 
conducted subsequent to the tainted nominations meeting. 
The District Court preliminarily enjoined the union to do 
exactly that, exercising its authority under § 102 of the Act, 
which provides in pertinent part: “Any person whose rights 
secured by the provisions of this subchapter have been 
infringed by any violation of this subchapter may bring a 
civil action in a district court of the United States for such 
relief (including injunctions) as may be appropriate.” 29 
U. S. C. §412 (emphasis supplied).

Today the Court agrees that respondents have established 
violations of Title I, and that the District Court had jurisdic-
tion to fashion a remedy under § 102. However, the Court 
reverses the issuance of the preliminary injunction, holding 
that it did not constitute “appropriate relief” within the 
meaning of § 102. The Court so holds not because of any-
thing in § 102 or its legislative history, but rather because of a 
provision in Title IV of the Act which was written long before 
§ 102 was added to the LMRDA, and which was designed to

were sealed and delivered to the court should be returned to the custody of 
the petitioners. After those ballots have been counted, and the election 
completed, the respondents will have access to the remedies available 
under Title IV. We note that the Solicitor General has represented to this 
Court that “the Secretary would himself have sought a new election for 
a nominations violation like the one alleged here.” Brief for Federal 
Respondent 11; Tr. of Oral Arg. 27.
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limit the remedies available in state courts, rather than the 
remedy a federal court may provide for a violation of Title I.

It must be conceded that there is an inconsistency between 
Titles I and IV of the LMRDA. While § 102 in Title I grants 
district courts seemingly unqualified power to grant “such 
relief (including injunctions), as may be appropriate,” § 403 of 
Title IV provides: “The remedy provided by this title for 
challenging an election already conducted shall be exclusive.” 
73 Stat. 534, 29 U. S. C. §483. As the Court points out, the 
legislative history contains nothing that directly addresses 
this apparent inconsistency. Ante, at 542-543. I agree 
with the Court that the question presented by this case can 
be answered only by reference to the underlying purposes of 
the Act. Ante, at 541-542. However, I do not agree that 
those purposes support today’s holding.

Title I was “aimed at enlarged protection for members of 
unions paralleling certain rights guaranteed by the Federal 
Constitution,” Finnegan v. Leu, 456 U. S. 431, 435 (1982). 
By securing these rights, Congress hoped to ensure unions 
would function in a more democratic manner.1 We have pre-
viously construed § 102 of Title I to have a broad sweep, con-
sistent with its broad remedial purposes. In Hall v. Cole, 
412 U. S. 1 (1973), we wrote: “§ 102 was intended to afford 
the courts ‘a wide latitude to grant relief according to the 
necessities of the case,’ and ‘to give such relief as [the court] 
deems equitable under all the circumstances.’” Id., at 13 
(footnotes omitted) (quoting 105 Cong. Rec. 15548 (1959) 
(remarks of Rep. Elliott), and id., at 6717 (remarks of Sen. 
Kuchel)). Employing this broad construction of the power 
conferred by § 102, we then held that an award of attorney’s 
fees was consistent with the statute.2

'See Steelworkers v. Sadlowski, 457 U. S. 102, 112 (1982); Finnegan, 
456 U. S., at 435-436; Hall v. Cole, 412 U. S. 1, 7-8 (1973); Wirtz v. Hotel 
Employees, 391 U. S. 492, 497-498 (1968).

2 “[Section] 102 of the LMRDA broadly authorizes the courts to grant 
‘such relief (including injunctions) as may be appropriate.’ 29 U. S. C. 
§ 412. Thus, § 102 does not ‘meticulously detail the remedies available to a 



554 OCTOBER TERM, 1983

Ste ve ns , J., dissenting 467 U. S.

The Court concedes that § 102 authorizes the issuance of 
limited injunctions that would not substantially delay or in-
validate an election, ante, at 546. The anomaly that results is 
that only the most serious violations of Title I go unremedied 
as a result of today’s holding. It is only when a violation 
takes place in the midst of an election, produces the kind of 
irreparable injury that only an injunction can remedy, and is 
of a magnitude such that it taints the entire election and the 
results thereof, that the Court’s holding precludes a remedy. 
Such an approach is plainly inconsistent with the fundamental 
purposes of Title I.

There is no instance in which Title I rights are of greater 
importance, and hence the need for their effective vindication 
a more compelling necessity, than in the midst of an election. 
We wrote in Hall that “Title I of the LMRDA was specifi-
cally designed to protect the union member’s right to seek 
higher office within the union.” 412 U. S., at 14. The 
reason for this is clear enough:

“Congress adopted the freedom of speech and assembly 
provision in order to promote union democracy. It rec-
ognized that democracy would be assured only if union 
members are free to discuss union policies and criticize 
the leadership without fear of reprisal. Congress also 
recognized that this freedom is particularly critical, and 
deserves vigorous protection, in the context of [union] 
election campaigns. For it is in elections that members 
can wield their power, and directly express their ap-
proval or disapproval of the union leadership.” Steel-
workers v. Sadlowski, 457 U. S. 102, 112 (1982) (cita-
tions omitted).

By ensuring that Title I violations which go to the heart of 
the electoral process will not be effectively remedied, the 
majority seriously undermines the core purpose of Title I.

plaintiff,’ and we cannot fairly infer from the language ... an intent to 
deny to the courts the traditional equitable power to grant counsel fees in 
‘appropriate’ situations.” 412 U. S., at 10.
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The underlying purposes of § 403, in contrast, provide no 
justification for limiting the relief available under §102. 
Section 403 was written before Title I was added to the 
LMRDA on the floor of the Senate. Thus, as the majority 
acknowledges ante, at 542-543, there is little in Title IV’s his-
tory or purpose to suggest that it was directed at limiting the 
relief available under Title I. At the time § 403 was drafted 
and discussed, its only effect was to limit the ability of state 
courts to invalidate union elections; that is certainly the only 
purpose or policy identified in the legislative history. For 
example, the Senate Report states:

“Section [4]03 of the bill specifically preserves rights 
and remedies which union members have under existing 
law to insure compliance with provisions of a union’s con-
stitution and bylaws relating to elections prior to the 
conduct of an election. However, since the bill provides 
an effective and expeditious remedy for overthrowing 
an improperly held election and holding a new election, 
the Federal remedy is made the sole remedy and private 
litigation would be precluded.” S. Rep. No. 187, 86th 
Cong., 1st Sess., 21 (1959).3

3 The other relevant statements in the legislative history concerning 
§ 403 also focus on its pre-emptive effect with respect to state courts, see 
105 Cong. Rec. 14274 (analysis of the U. S. Chamber of Commerce); id., at 
7632 (remarks of Sen. Goldwater); S. Rep. No. 187, 86th Cong., 1st Sess., 
101 (1959) (minority views); S. Rep. No. 1684, 85th Cong., 2d Sess., 12-15 
(1958) (report on predecessor version of the LMRDA). The majority con-
cludes that § 403 represents a congressional recognition that judicial inter-
vention through suits brought by private litigants is an inappropriate way 
to remedy unfair elections, but the only legislative history cited by the ma-
jority in support of that conclusion is the testimony of Professor Cox, and 
even he refers only to pre-emption of suits in state courts. See ante, at 
546-548, n. 21. See also ante, at 542, n. 19. The version of the LMRDA 
passed by the House provides little support for the Court’s position that 
Congress was opposed to private suits to overturn union elections, since 
not only did the House version contain a Title I which was enforced by 
private suits, but also under that version Title IV itself was enforced by 
private suits which could result in the overturning of an election. See
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In fact, this Court has previously acknowledged this very 
point: “The debates reflect great concern with the proper 
relationship between state and federal remedies, and much 
less concern with the relationship between private and public 
enforcement.” Trbovich v. Mine Workers, 404 U. S. 528, 
534, n. 6 (1972). Thus, the policies underlying §403 are a 
slender reed on which to support today’s holding.

Moreover, what limited relevance the original intent and 
purpose of Title IV has is undermined by the subsequent ad-
dition of Title I on the floor of the Senate. The precise rea-
son Title I was added to the LMRDA was because Congress 
concluded that Title IV did not go far enough in protecting 
the rights of individual union members.4 In particular, Con-
gress added § 102 because it felt that these rights had to be 
enforced through a private right of action. Finnegan, 456 
U. S., at 440, n. 10.

The original version of Title I, offered as an amendment to 
the LMRDA by Senator McClellan, provided that the rights 
contained therein would be enforced through suits brought 
by the Secretary of Labor. See 105 Cong. Rec. 6469-6492 
(1959). The amendment passed only narrowly, with the Vice 
President casting the tie-breaking vote. See id., at 6493. 
One of the arguments made against this version of Title I by 
a number of Senators was that the rights it created were indi-

H. R. 8342, §§ 101-102, 402, 86th Cong., 1st Sess. (1959), reprinted in 105 
Cong. Rec. 15884,15887 (1959). See also H. R. Rep. No. 741, 86th Cong., 
1st Sess., 16-17 (1959) (“A member of a labor organization who is ag-
grieved by any violation of these provisions . . . may bring a civil action 
against such labor organization in the U. S. district court for the district in 
which the principal office of such labor organization is located. Such action 
may be for the purpose of preventing and restraining such violation and for 
such other relief as may be appropriate, including the holding of a new 
election under the supervision of the Secretary of Labor and in accordance 
with this title”).

4 See Sadlowski, 457 U. S., at 109; 105 Cong. Rec. 6470-6474 (1959) 
(remarks of Sen. McClellan); id., at 6476-6478; id., at 6488 (remarks of 
Sens. Allott and Goldwater); id., at 6490 (remarks of Sen. Dirksen).
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victual in nature and should be enforced through a private 
right of action rather than by the Secretary of Labor.5

Three days later, Senator Kuchel offered a compromise 
version of Title I. He explained:

“[I]n several major points the McClellan amendment 
would be changed by our amendment. In one case our 
amendment provides for deleting from the McClellan 
amendment the provision for the right of the Secretary 
of Labor to seek an injunction when any of the rights 
enumerated are alleged to have been violated. In such 
circumstances, our amendment gives a union member 
who alleges such a grievance the right to go into the 
Federal court for appropriate relief.” Id., at 6717.

This change resulted from dissatisfaction with leaving Title I 
rights in the hands of the Secretary of Labor. Senator 
Kuchel explained:

“[H]ere is one of the major changes in the proposal. 
The amendment of the Senator from Arkansas provided 
that the Secretary of Labor might, on behalf of the 
injured or aggrieved member, have the right to litigate 
the alleged grievance and to seek an injunction or other 
relief. We believe that giving this type of right to the 
aggrieved employee member himself is in the interest 
of justice, and therefore we propose to eliminate from 
the bill the right of the Secretary of Labor to sue in his 
behalf.” Id., at 6720.

Senator Kefauver congratulated Senator Kuchel on removing 
the Secretary of Labor from “the middle of the actions of 
every labor union in the United States,” id., at 6726, and 
Senator Clark noted that the new version of Title I “takes 
the Federal bureaucracy out of this bill of rights and leaves 

6See id., at 6696 (remarks of Sen. Johnston); id., at 6486 (remarks of 
Sen. Kennedy); id., at 6485 (remarks of Sen. Morse); id., at 6483 (remarks 
of Sen. Kennedy).
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its enforcement to union members, aided by courts,” id., at 
6721. Senator Curtis said that according the individual 
union member a private right of action “represents the finest 
means by which his rights may be protected.” Id., at 6723. 
There are numerous other statements in the legislative his-
tory to similar effect.6 Thus, whatever may have been its 
belief when Title IV was originally drafted, the legislative 
history of Title I demonstrates that Congress rejected reli-
ance on the Secretary of Labor to vindicate Title I rights. 
Yet that is the precise effect of today’s holding—in those 
cases where the seriousness of the violation and the 
irreparability of the remedy would justify an injunction over-
turning the results of an election, the Court has decreed that 
union members’ ability to obtain a remedy for violations of 
their Title I rights is left to the discretion of the Secretary, a 
result at odds with the fundamental reason § 102 was added 
to the statute.7

Calhoon v. Harvey, 379 U. S. 134 (1964), the case on which 
the majority principally relies, does not require the Court to 
adopt its parsimonious construction of §102. In Calhoon, 
the Court began its analysis with a simple proposition: “Juris-
diction of the District Court under § 102 of Title I depends 
entirely upon whether this complaint showed a violation of 
rights guaranteed by § 101(a)(1),” id., at 138. In stating its

6 See id., at 15836 (remarks of Rep. McCormack); id., at 15689 (remarks 
of Rep. O’Hara); id., at 15670-15671 (remarks of Rep. Loser); id., at 
15564-15565 (analysis of Rep. Foley); id., at 14989 (remarks of Sen. 
Morse); id., at 14345 (remarks of Rep. Landrum); id., at 10902- 
10903 (remarks of Sen. McClellan); id., at 7023 (section-by-section 
analysis).

7 See generally Calhoon v. Harvey, 379 U. S. 134, 144-145 (1964) (Stew-
art, J., concurring). As I have previously observed, this result leaves the 
individual union member’s statutory rights subject to the Secretary of La-
bor’s willingness to proceed against what may be an entrenched and politi-
cally powerful union leadership. See Hodgson v. Lodge 851, International 
Assn, of Machinists & Aerospace Workers, AFL-CIO, 454 F. 2d 545, 564 
(CA7 1971) (dissenting opinion).
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holding, the Court never mentioned §403, much less hold 
that it limited the scope of relief available under § 102. The 
Court simply held that the complaint in that case did not fall 
under § 102 because it challenged the eligibility requirements 
for union office, and “Title IV, not Title I, sets standards for 
eligibility and qualifications of candidates and officials,” ibid. 
In this case, since the Court concedes that respondents 
established the probable existence of violations of §101, it 
follows that under Calhoon there is jurisdiction to issue an 
“appropriate” remedy for those violations.8

In sum, the Court’s conclusion that § 403 is a limitation on 
the power granted district courts in § 102 turns the statute 
and its legislative history on their head. The majority reads 
the statute as if Title IV had been added to the statute to 
limit the scope of Title I, when in reality the reverse is true. 
Congress wanted union members to be able to protect their 
own Title I rights rather than to rely on the Secretary of 
Labor. Because the Court’s holding means that the most 
serious violations of Title I cannot be adequately remedied 
except in the discretion of the Secretary, I cannot join the 
Court’s holding or judgment.

I recognize that in practice the question whether a new 
election is an appropriate remedy will not be free from diffi-
culty. In shaping a remedy, the exercise of the district 
court’s discretion should be informed by the national labor 
policies discussed by the Court ante, at 544, n. 19, 548-549: 

8 The majority itself explains why two of our other cases are not control-
ling. Statements in Dunlop v. Bachowski, 421 U. S. 560, 566-567 (1975), 
concerning the pre-emptive effect of § 403 are correctly characterized by 
the majority as dicta which the majority itself repudiates as too broad. 
Ante, at 549-550, n. 22. Similarly, the Court recognizes that Trbovich’s 
citation of Calhoon as standing for the proposition that “§ 403 prohibits 
union members from initiating a private suit to set aside an election,” 404 
U. S., at 531, was an overstatement of the holding of Calhoon. Ante, at 
549. Moreover, Trbovich, like Calhoon and Bachowski, involved claims 
properly brought under Title IV; no issue concerning the scope of § 102 was 
presented.
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courts should be wary of unjustified or excessive interference 
in union elections and of the difficulties inherent in supervis-
ing an election; they should also accord due deference to the 
views of the Secretary of Labor.9 However, it is unnec-
essary to confront any question concerning the meaning of 
“appropriate” relief in this case, for two reasons. First, pe-
titioners themselves do not press the point. The questions 
presented in their petition for certiorari, and the thrust of 
their briefs, are that § 403 precluded the District Court from 
acting as it did. Petitioners do not argue that the District 
Court abused its discretion even if § 403 were not applicable 
here. Second, in large part petitioners stipulated to the 
appropriateness of the relief in the District Court, by filing 
stipulations indicating that they were willing to rerun the 
allegedly tainted election. See 521 F. Supp. 614, 618, 623 
(Mass. 1981); App. 55-60, 108-110. I agree with the Court 
of Appeals that since the relief the District Court ultimately 
issued was substantially similar to what petitioners had indi-
cated they were willing to do anyway, Judge Keeton did not 
abuse his discretion in fashioning a remedy. See 679 F. 2d 
978, 996-999 (CAI 1982).

Accordingly, I do not believe that the District Court failed 
to fashion “appropriate” relief or otherwise abused its discre-
tion. I respectfully dissent.

9 Under Federal Rule of Civil Procedure 24(b), the Secretary of Labor 
can intervene in Title I litigation, as he has in this case. Cf. Trbovich, 404 
U. S., at 536-539 (union members may intervene in Title IV actions 
brought by the Secretary).
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FIREFIGHTERS LOCAL UNION NO. 1784 v. 
STOTTS ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT

No. 82-206. Argued December 6, 1983—Decided June 12, 1984*

Respondent Stotts, a black member of petitioner Memphis, Tenn., Fire 
Department, filed a class action in Federal District Court charging that 
the Department and certain city officials were engaged in a pattern or 
practice of making hiring and promotion decisions on the basis of race in 
violation of, inter alia, Title VII of the Civil Rights Act of 1964. This 
action was consolidated with an action filed by respondent Jones, also a 
black member of the Department, who claimed that he had been denied a 
promotion because of his race. Thereafter, a consent decree was en-
tered with the stated purpose of remedying the Department’s hiring and 
promotion practices with respect to blacks. Subsequently, when the 
city announced that projected budget deficits required a reduction of city 
employees, the District Court entered an order preliminarily enjoining 
the Department from following its seniority system in determining who 
would be laid off as a result of the budgetary shortfall, since the pro-
posed layoffs would have a racially discriminatory effect and the senior-
ity system was not a bona fide one. A modified layoff plan, aimed at 
protecting black employees so as to comply with the court’s order, was 
then presented and approved, and layoffs pursuant to this plan were car-
ried out. This resulted in white employees with more seniority than 
black employees being laid off when the otherwise applicable seniority 
system would have called for the layoff of black employees with less 
seniority. The Court of Appeals affirmed, holding that although the 
District Court was wrong in holding that the seniority system was not 
bona fide, it had acted properly in modifying the consent decree.

Held:
1. These cases are not rendered moot by the facts that the preliminary 

injunction purportedly applied only to 1981 layoffs, that all white em-
ployees laid off as a result of the injunction were restored to duty only 
one month after their layoff, and that others who were demoted have 
been offered back their old positions. First, the injunction is still in 
force and unless set aside must be complied with in connection with any 

*Together with No. 82-229, Memphis Fire Department et al. v. Stotts 
et al., also on certiorari to the same court.
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future layoffs. Second, even if the injunction applied only to the 1981 
layoffs, the predicate for it was the ruling that the consent decree must 
be modified to provide that the layoffs were not to reduce the percentage 
of black employees, and the lower courts’ rulings that the seniority sys-
tem must be disregarded for the purpose of achieving the mandated 
result remain undisturbed. Accordingly, the inquiry is not merely 
whether the injunction is still in effect, but whether the mandated modi-
fication of the consent decree continues to have an impact on the parties 
such that the cases remain alive. Respondents have failed to convince 
this Court that the modification and the pro tanto invalidation of the 
seniority system are of no real concern to the city because it will never 
again contemplate layoffs that if carried out in accordance with the 
seniority system would violate the modified decree. Finally, the judg-
ment below will have a continuing effect on management of the Fire 
Department with respect to making whole the white employees who 
were laid off and thereby lost a month’s pay and seniority, or who were 
demoted and thereby may have backpay claims. Unless that judgment 
is reversed, the layoffs and demotions were in accordance with the law. 
The fact that not much money and seniority are involved does not deter-
mine mootness. Pp. 568-572.

2. The District Court’s preliminary injunction cannot be justified 
either as an effort to enforce the consent decree or as a valid modification 
thereof. Pp. 572-583.

(a) The injunction does not merely enforce the agreement of the 
parties as reflected in the consent decree. The scope of a consent decree 
must be discerned within its four comers. Here, the consent decree 
makes no mention of layoffs or demotions nor is there any suggestion of 
an intention to depart from the existing seniority system or from the 
Department’s arrangement with the union. It therefore cannot be said 
that the decree’s express terms contemplated that such an injunction 
would be entered. Nor is the injunction proper as carrying out the 
stated purpose of the decree. The remedy outlined in the decree did not 
include the displacement of white employees with seniority over blacks 
and cannot reasonably be construed to exceed the bounds of remedies 
that are appropriate under Title VII. Title VII protects bona fide 
seniority systems, and it is inappropriate to deny an innocent employee 
the benefits of his seniority in order to provide a remedy in a pattern- 
or-practice suit such as this. Moreover, since neither the union nor 
the white employees were parties to the suit when the consent decree 
was entered, the entry of such decree cannot be said to indicate any 
agreement by them to any of its terms. Pp. 573-576.

(b) The theory that the strong policy favoring voluntary settlement 
of Title VII actions permits consent decrees that encroach on seniority 
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systems does not justify the preliminary injunction as a legitimate modi-
fication of the consent decree. That theory has no application when 
there is no “settlement” with respect to the disputed issue, such as here 
where the consent decree neither awarded competitive seniority to the 
minority employees nor purported to depart from the existing seniority 
system. Nor can the injunction be so justified on the basis that if the 
allegations in the complaint had been proved, the District Court could 
have entered an order overriding the seniority provisions. This ap-
proach overstates a trial court’s authority to disregard a seniority sys-
tem in fashioning a remedy after a plaintiff has proved that an employer 
has followed a pattern or practice having a discriminatory effect on black 
employees. Here, there was no finding that any of the blacks protected 
from layoff had been a victim of discrimination nor any award of competi-
tive seniority to any of them. The Court of Appeals’ holding that the 
District Court’s order modifying the consent decree was permissible as a 
valid Title VII remedial order ignores not only the ruling in Teamsters n . 
United States, 431 U. S. 324, that a court can award competitive senior-
ity only when the beneficiary of the award has actually been a victim of 
illegal discrimination, but also the policy behind § 706(g) of Title VII of 
providing make-whole relief only to such victims. And there is no merit 
to the argument that the District Court ordered no more than that which 
the city could have done by way of adopting an affirmative-action 
program, since the city took no such action and the modification of the 
decree was imposed over its objection. Pp. 576-583.

679 F. 2d 541, reversed.

Whit e , J., delivered the opinion of the Court, in which Bur ger , C. J., 
and Powe ll , Rehn qu ist , and O’Conno r , JJ., joined. O’Con no r , J., 
filed a concurring opinion, post, p. 583. Ste ve ns , J., filed an opinion 
concurring in the judgment, post, p. 590. Black mun , J., filed a dissent-
ing opinion, in which Bren na n  and Marsh al l , JJ., joined, post, p. 593.

Allen S. Blair argued the cause for petitioners in both 
cases. With him on the brief for petitioner in No. 82-206 
was James R. Newsom III. Clifford D. Pierce, Jr., and 
Louis P. Britt III filed a brief for petitioners in No. 82-229. 
Messrs. Blair, Newsom, Pierce, and Britt filed a reply brief 
for petitioners in both cases.

Solicitor General Lee argued the cause for the United 
States as amicus curiae in support of petitioners. With him 
on the brief were Assistant Attorney General Reynolds, Dep-
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uty Assistant Attorney General Cooper, Carter G. Phillips, 
Brian K. Landsberg, and Dennis J. Dimsey.

Richard B. Fields argued the cause for respondents. 
With him on the brief were Thomas M. Daniel, Jack Green-
berg, 0. Peter Sherwood, Clyde E. Murphy, Ronald L. Ellis, 
Eric Schnapper, and Barry L. Goldstein A

Justi ce  White  delivered the opinion of the Court.
Petitioners challenge the Court of Appeals’ approval of an 

order enjoining the City of Memphis from following its se-
niority system in determining who must be laid off as a result 
of a budgetary shortfall. Respondents contend that the in-
junction was necessary to effectuate the terms of a Title VII 
consent decree in which the City agreed to undertake certain 
obligations in order to remedy past hiring and promotional

tBriefs of amici curiae urging reversal were filed for the American Fed-
eration of Labor and Congress of Industrial Organizations et al. by J. Al-
bert Woll, Michael H. Gottesman, Robert M. Weinberg, and Laurence 
Gold; for the Anti-Defamation League of B’nai B’rith by Robert A. 
Helman, Michele Odorizzi, Daniel M. Harris, Justin J. Finger, Meyer 
Eisenberg, Jeffrey P. Sinensky, and Leslie Shedlin; for the Detroit Police 
Officers Association by Walter S. Nussbaum and Donald J. Mooney, Jr.; 
for the Equal Employment Advisory Council by Robert E. Williams, 
Douglas S. McDowell, and Thomas R. Bagby; for the International Associ-
ation of Fire Fighters, AFL-CIO, by Edward J. Hickey, Jr., and Michael 
S. Wolly; and for the Washington Legal Foundation by Daniel J. Popeo, 
Paul D. Kamenar, and Nicholas E. Calio.

Briefs of amici curiae urging affirmance were filed for the City of 
Detroit by Frank Jackson; for the Affirmative Action Coordinating Center 
et al. by Morton Stavis, Jeanny Mirer, and Jules Lobel; for the American 
Jewish Congress by Nathan Z. Dershowitz; for the Lawyers’ Committee 
for Civil Rights Under Law by Richard M. Sharp, Jeffrey C. Martin, Fred 
N. Fishman, Robert H. Kapp, and William L. Robinson; for the Mexican 
American Legal Defense and Educational Fund by Robert L. King, Joa-
quin G. Avila, and Morris J. Baller; for the National Black Police Associa-
tion et al. by E. Richard Larson and Burt Neuborne; for the National 
Organization for Women et al. by Judith I. Avner; and for Officers for 
Justice et al. by Robert L. Harris and Eva Jefferson Paterson.
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practices. Because we conclude that the order cannot be 
justified, either as an effort to enforce the consent decree or 
as a valid modification, we reverse.

I
In 1977 respondent Carl Stotts, a black holding the position 

of firefighting captain in the Memphis, Tenn., Fire Depart-
ment, filed a class-action complaint in the United States 
District Court for the Western District of Tennessee. The 
complaint charged that the Memphis Fire Department and 
certain city officials were engaged in a pattern or practice of 
making hiring and promotion decisions on the basis of race in 
violation of Title VII of the Civil Rights Act of 1964, 42 

‘U. S. C. §2000e et seq., as well as 42 U. S. C. §§1981 and 
1983. The District Court certified the case as a class action 
and consolidated it with an individual action subsequently 
filed by respondent Fred Jones, a black firefighting private 
in the Department, who claimed that he had been denied 
a promotion because of his race. Discovery proceeded, 
settlement negotiations ensued, and, in due course, a con-
sent decree was approved and entered by the District Court 
on April 25, 1980.

The stated purpose of the decree was to remedy the hiring 
and promotion practices “of the . . . Department with respect 
to the employment of blacks.” 679 F. 2d 541, 575-576 (CA6 
1982) (Appendix). Accordingly, the City agreed to promote 
13 named individuals and to provide backpay to 81 employees 
of the Fire Department. It also adopted the long-term goal 
of increasing the proportion of minority representation in 
each job classification in the Fire Department to approxi-
mately the proportion of blacks in the labor force in Shelby 
County, Tenn. However, the City did not, by agreeing to 
the decree, admit “any violations of law, rule, or regulation 
with respect to the allegations” in the complaint. Id., at 574. 
The plaintiffs waived any further relief save to enforce the 
decree, ibid., and the District Court retained jurisdiction “for 
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such further orders as may be necessary or appropriate to 
effectuate the purposes of this decree.” Id., at 578.

The long-term hiring goal outlined in the decree paralleled 
the provisions of a 1974 consent decree, which settled a case 
brought against the City by the United States and which ap-
plied citywide. Like the 1974 decree, the 1980 decree also 
established an interim hiring goal of filling on an annual basis 
50 percent of the job vacancies in the Department with quali-
fied black applicants. The 1980 decree contained an addi-
tional goal with respect to promotions: the Department was 
to attempt to ensure that 20 percent of the promotions in 
each job classification be given to blacks. Neither decree 
contained provisions for layoffs or reductions in rank, and 
neither awarded any competitive seniority. The 1974 decree 
did require that for purposes of promotion, transfer, and 
assignment, seniority was to be computed “as the total 
seniority of that person with the City.” Id., at 572.

In early May 1981, the City announced that projected 
budget deficits required a reduction of nonessential personnel 
throughout the city government. Layoffs were to be based 
on the “last hired, first fired” rule under which citywide 
seniority, determined by each employee’s length of continu-
ous service from the latest date of permanent employment, 
was the basis for deciding who would be laid off. If a senior 
employee’s position were abolished or eliminated, the em-
ployee could “bump down” to a lower ranking position rather 
than be laid off. As the Court of Appeals later noted, this 
layoff policy was adopted pursuant to the seniority system 
“mentioned in the 1974 Decree and . . . incorporated in the 
City’s memorandum of understanding with the Union.” 679 
F. 2d, at 549.

On May 4, at respondents’ request, the District Court en-
tered a temporary restraining order forbidding the layoff of 
any black employee. The Union, which previously had not 
been a party to either of these cases, was permitted to inter-
vene. At the preliminary injunction hearing, it appeared 
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that 55 then-filled positions in the Department were to be 
eliminated and that 39 of these positions were filled with 
employees having “bumping” rights. It was estimated that 
40 least-senior employees in the firefighting bureau of the 
Department1 would be laid off and that of these 25 were white 
and 15 black. It also appeared that 56 percent of the employ-
ees hired in the Department since 1974 had been black and 
that the percentage of black employees had increased from 
approximately 3 or 4 percent in 1974 to 11% percent in 1980.

On May 18, the District Court entered an order granting 
an injunction. The court found that the consent decree “did 
not contemplate the method to be used for reduction in rank 
or lay-off,” and that the layoff policy was in accordance with 
the City’s seniority system and was not adopted with any in-
tent to discriminate. Nonetheless, concluding that the pro-
posed layoffs would have a racially discriminatory effect and 
that the seniority system was not a bona fide one, the District 
Court ordered that the City “not apply the seniority policy 
proposed insofar as it will decrease the percentage of black 
lieutenants, drivers, inspectors and privates that are pres-
ently employed . . . .” On June 23, the District Court 
broadened its order to include three additional classifications. 
A modified layoff plan, aimed at protecting black employees 
in the seven classifications so as to comply with the court’s 
order, was presented and approved. Layoffs pursuant to 
the modified plan were then carried out. In certain in-
stances, to comply with the injunction, nonminority employ-
ees with more seniority than minority employees were laid 
off or demoted in rank.2

1 The Memphis Fire Department is divided into several bureaus, includ-
ing firefighting, alarm office, administration, apparatus, maintenance, and 
fire prevention. Of the positions covered by the original injunction, all but 
one were in the firefighting bureau.

2 The City ultimately laid off 24 privates, 3 of whom were black. Had 
the seniority system been followed, 6 blacks would have been among the 
24 privates laid off. Thus, three white employees were laid off as a 
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On appeal, the Court of Appeals for the Sixth Circuit 
affirmed despite its conclusion that the District Court was 
wrong in holding that the City’s seniority system was not 
bona fide. 679 F. 2d, at 551, n. 6. Characterizing the prin-
cipal isssue as “whether the district court erred in modifying 
the 1980 Decree to prevent minority employment from being 
affected disproportionately by unanticipated layoffs,” id., at 
551, the Court of Appeals concluded that the District Court 
had acted properly. After determining that the decree was 
properly approved in the first instance, the court held that 
the modification was permissible under general contract prin-
ciples because the City “contracted” to provide “a substantial 
increase in the number of minorities in supervisory positions” 
and the layoffs would breach that contract. Id., at 561. Al-
ternatively, the court held that the District Court was 
authorized to modify the decree because new and unforeseen 
circumstances had created a hardship for one of the parties 
to the decree. Id., at 562-563. Finally, articulating three 
alternative rationales, the court rejected petitioners’ argu-
ment that the modification was improper because it conflicted 
with the City’s seniority system, which was immunized from 
Title VII attack under § 703(h) of that Act, 42 U. S. C. 
§2000e-2(h).

The Fire Department (and city officials) and the Union 
filed separate petitions for certiorari. The two petitions 
were granted, 462 U. S. 1105 (1983), and the cases were 
consolidated for oral argument.

II
We deal first with the claim that these cases are moot. 

Respondents submit that the injunction entered in these 
cases was a preliminary injunction dealing only with the 1981 
layoffs, that all white employees laid off as a result of the in-
junction were restored to duty only one month after their lay-

direct result of the District Court’s order. The number of whites demoted 
as a result of the order is not clear from the record before us.
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off, and that those who were demoted have now been offered 
back their old positions. Assertedly, the injunction no 
longer has force or effect, and the cases are therefore moot. 
For several reasons, we find the submission untenable.

First, the injunction on its face ordered that “the defend-
ants not apply the seniority policy proposed insofar as it will 
decrease the percentage of black” employees in specified 
classifications in the Department. The seniority policy was 
the policy adopted by the City and contained in the collective-
bargaining contract with the Union. The injunction was af-
firmed by the Court of Appeals and has never been vacated. 
It would appear from its terms that the injunction is still 
in force and that unless set aside must be complied with in 
connection with any future layoffs.

Second, even if the injunction itself applied only to the 1981 
layoffs, the predicate for the so-called preliminary injunction 
was the ruling that the consent decree must be construed to 
mean and, in any event, must be modified to provide that lay-
offs were not to reduce the percentage of blacks employed in 
the Fire Department. Furthermore, both the District Court 
and the Court of Appeals, for different reasons, held that the 
seniority provisions of the City’s collective-bargaining con-
tract must be disregarded for the purpose of achieving the 
mandated result. These rulings remain undisturbed, and we 
see no indication that respondents concede in urging moot-
ness that these rulings were in error and should be reversed. 
To the contrary, they continue to defend them. Unless 
overturned, these rulings would require the City to obey the 
modified consent decree and to disregard its seniority agree-
ment in making future layoffs.

Accordingly, the inquiry is not merely whether the injunc-
tion is still in effect, but whether the mandated modification 
of the consent decree continues to have an impact on the par-
ties such that the case remains alive.3 We are quite uncon-

3 The Court of Appeals, recognizing that the District Court had done 
more than temporarily preclude the City from applying its seniority sys-
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vinced—and it is the respondents’ burden to convince us, 
County of Los Angeles v. Davis, 440 U. S. 625, 631 (1979)— 
that the modification of the decree and the pro tanto invalida-
tion of the seniority system is of no real concern to the City 
because it will never again contemplate layoffs that if carried 
out in accordance with the seniority system would violate the 
modified decree.4 For this reason alone, the case is not moot.

tem, stated that the “principal issue” before it was “whether the district 
court erred in modifying the 1980 Decree to prevent minority employment 
from being affected disproportionately by unanticipated layoffs.” 679 
F. 2d, at 551.

4 Of course if layoffs become necessary, both the City and respondents 
will be affected by the modified decree, the City because it will be unable to 
apply its seniority system, respondents because they will be given greater 
protection than they would otherwise receive under that system. More-
over, the City will be immediately affected by the modification even though 
no layoff is currently pending. If the lower courts’ ruling is left intact, the 
City will no longer be able to promise current or future employees that 
layoffs will be conducted solely on the basis of seniority. Against its will, 
the City has been deprived of the power to offer its employees one of the 
benefits that make employment with the City attractive to many workers. 
Seniority has traditionally been, and continues to be, a matter of great 
concern to American workers. “ ‘More than any other provision of the col-
lective [-bargaining] agreement. . . seniority affects the economic security 
of the individual employee covered by its terms.’” Franks v. Bowman 
Transportation Co., 424 U. S. 747, 766 (1976) (quoting Aaron, Reflections 
on the Legal Nature and Enforceability of Seniority Rights, 75 Harv. L. 
Rev. 1532, 1535 (1962)). It is not idle speculation to suppose that the City 
will be required to offer greater monetary compensation or fringe benefits 
in order to attract and retain the same caliber and number of workers as it 
could without offering such benefits were it completely free to implement 
its seniority system. The extent to which the City’s employment efforts 
will be harmed by the loss of this “bargaining chip” may be difficult 
to measure, but in view of the importance that American workers have 
traditionally placed on such benefits, the harm cannot be said to be insig-
nificant. Certainly, an employer’s bargaining position is as substantially 
affected by a decree precluding it from offering its employees the benefits 
of a seniority system as it is by a state statute that provides economic 
benefits to striking employees. Super Tire Engineering Co. v. McCorkle, 
416 U. S. 115, 122-125 (1974).
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Third, the judgment below will have a continuing effect on 
the City’s management of the Department in still another 
way. Although the City has restored or offered to restore to 
their former positions all white employees who were laid off 
or demoted, those employees have not been made whole: 
those who were laid off have lost a month’s pay, as well as 
seniority that has not been restored; and those employees 
who “bumped down” and accepted lesser positions will also 
have backpay claims if their demotions were unjustified. 
Unless the judgment of the Court of Appeals is reversed, 
however, the layoffs and demotions were in accordance with 
the law, and it would be quite unreasonable to expect the 
City to pay out money to which the employees had no legal 
right. Nor would it feel free to respond to the seniority 
claims of the three white employees who, as the City points 
out, lost competitive seniority in relation to all other individ-
uals who were not laid off, including those minority employ-
ees who would have been laid off but for the injunction.5 
On the other hand, if the Court of Appeals’ judgment is 
reversed, the City would be free to take a wholly different 
position with respect to backpay and seniority.

Undoubtedly, not much money and seniority are involved, 
but the amount of money and seniority at stake does not de-
termine mootness. As long as the parties have a concrete 
interest in the outcome of the litigation, the case is not moot 
notwithstanding the size of the dispute. Powell v. McCor-
mack, 395 U. S. 486, 496-498 (1969). Moreover, a month’s 
pay is not a negligible item for those affected by the injunc-
tion, and the loss of a month’s competitive seniority may later 

6 Since the District Court’s order precludes the City from reducing the 
percentage of black employees holding particular jobs in the event of a lay-
off or reduction in rank and since competitive seniority is the basis for 
determining who will be laid off or bumped down, there is some question 
whether, in light of the judgment below, the City could legally restore to 
the laid-off employees the competitive seniority they had before the layoffs 
without violating the order.
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determine who gets a promotion, who is entitled to bid for 
transfers, or who is first laid off if there is another reduction 
in force. These are matters of substance, it seems to us, and 
enough so to foreclose any claim of mootness. Cf. Franks 
v. Bowman Transportation Co., 424 U. S. 747, 756 (1976); 
Powell v. McCormack, supra, at 496-498; Bond v. Floyd, 
385 U. S. 116, 128, n. 4 (1966).

In short, respondents successfully attacked the City’s ini-
tial layoff plan and secured a judgment modifying the consent 
decree, ordering the City to disregard its seniority policy, 
and enjoining any layoffs that would reduce the percentage of 
blacks in the Department. Respondents continue to defend 
those rulings, which, as we have said, may determine the 
City’s disposition of backpay claims and claims for restoration 
of competitive seniority that will affect respondents them-
selves. It is thus unrealistic to claim that there is no longer 
a dispute between the City and respondents with respect to 
the scope of the consent decree. Respondents cannot invoke 
the jurisdiction of a federal court to obtain a favorable modifi-
cation of a consent decree and then insulate that ruling from 
appellate review by claiming that they are no longer inter-
ested in the matter, particularly when the modification con-
tinues to have adverse effects on the other parties to the 
action.6

Ill
The issue at the heart of this case is whether the District 

Court exceeded its powers in entering an injunction requiring 
white employees to be laid off, when the otherwise applicable 

6 The present case is distinguishable from University of Texas n . Cam- 
enisch, 451 U. S. 390 (1981), on which the dissent relies, in that the defend-
ant in Camenisch was not a party to a decree that had been modified by the 
lower court. When the injunction in that case expired, the defendant was 
in all respects restored to its pre-injunction status. Here, the City is faced 
with a modified consent decree that prevents it from applying its seniority 
system in the manner that it chooses.
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seniority system7 would have called for the layoff of black 
employees with less seniority.8 We are convinced that the 
Court of Appeals erred in resolving this issue and in affirm-
ing the District Court.

A
The Court of Appeals first held that the injunction did no 

more than enforce the terms of the consent decree. This 
specific-performance approach rests on the notion that be-

7 Respondents contend that the memorandum of understanding between 
the Union and the City is unenforceable under state law, citing Fulenwider 
v. Firefighters Assn. Local Union 1784, 649 S. W. 2d 268 (Tenn. 1982). 
However, the validity of that memorandum under state law is unimportant 
for purposes of the issues presented in this case. First, the Court of 
Appeals assumed that the memorandum was valid in reaching its decision. 
679 F. 2d, at 564, n. 20. Since we are reviewing that decision, we are free 
to assume the same. Moreover, even if the memorandum is unenforce-
able, the City’s seniority system is still in place. The City unilaterally 
adopted the seniority system citywide in 1973. That policy was incorpo-
rated into the memorandum of understanding with the Firefighters Union 
in 1975, but its citywide effect, including its application to the Fire Depart-
ment, continues irrespective of the status of the memorandum.

8 The dissent’s contention that the only issue before us is whether the 
District Court so misapplied the standards for issuing a preliminary injunc-
tion that it abused its discretion, post, at 601, overlooks what the District 
Court did in this case. The District Court did not purport to apply the 
standards for determining whether to issue a preliminary injunction. It 
did not even mention them. Instead, having found that the consent decree 
did “not contemplate what method would be used for a reduction in rank or 
layoff,” the court considered “whether or not ... it should exercise its 
authority to modify the consent decree . . .,” App. to Pet. for Cert, in 
No. 82-229, p. A73. As noted above, the Court of Appeals correctly rec-
ognized that more was at stake than a mere preliminary injunction, stating 
that the “principal issue” was “whether the district court erred in modify-
ing the 1980 Decree to prevent minority employment from being affected 
disproportionately by unanticipated layoffs.” 679 F. 2d, at 551. By 
deciding whether the District Court erred in interpreting or modifying 
the consent decree so as to preclude the City from applying its seniority 
system, we do not, as the dissent shrills, attempt to answer a question 
never faced by the lower courts.
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cause the City was under a general obligation to use its best 
efforts to increase the proportion of blacks on the force, it 
breached the decree by attempting to effectuate a layoff 
policy reducing the percentage of black employees in the 
Department even though such a policy was mandated by the 
seniority system adopted by the City and the Union. A 
variation of this argument is that since the decree permitted 
the District Court to enter any later orders that “may be 
necessary or appropriate to effectuate the purposes of this 
decree,” 679 F. 2d, at 578 (Appendix), the City had agreed 
in advance to an injunction against layoffs that would reduce 
the proportion of black employees. We are convinced, how-
ever, that both of these are improvident constructions of the 
consent decree.

It is to be recalled that the “scope of a consent decree must 
be discerned within its four corners, and not by reference to 
what might satisfy the purposes of one of the parties to it” or 
by what “might have been written had the plaintiff estab-
lished his factual claims and legal theories in litigation.” 
United States v. Armour & Co., 402 U. S. 673, 681-682 
(1971). Here, as the District Court recognized, there is no 
mention of layoffs or demotions within the four comers of the 
decree; nor is there any suggestion of an intention to depart 
from the existing seniority system or from the City’s ar-
rangements with the Union. We cannot believe that the 
parties to the decree thought that the City would simply dis-
regard its arrangements with the Union and the seniority 
system it was then following. Had there been any intention 
to depart from the seniority plan in the event of layoffs or 
demotions, it is much more reasonable to believe that there 
would have been an express provision to that effect. This is 
particularly true since the decree stated that it was not “in-
tended to conflict with any provisions” of the 1974 decree, 679 
F. 2d, at 574 (Appendix), and since the latter decree ex-
pressly anticipated that the City would recognize seniority, 
id., at 572. It is thus not surprising that when the City 
anticipated layoffs and demotions, it in the first instance
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faithfully followed its pre-existing seniority system, plainly 
having no thought that it had already agreed to depart from 
it. It therefore cannot be said that the express terms of 
the decree contemplated that such an injunction would be 
entered.

The argument that the injunction was proper because it 
carried out the purposes of the decree is equally unconvinc-
ing. The decree announced that its purpose was “to remedy 
past hiring and promotion practices” of the Department, id., 
at 575-576, and to settle the dispute as to the “appropriate 
and valid procedures for hiring and promotion,” id., at 574. 
The decree went on to provide the agreed-upon remedy, but 
as we have indicated, that remedy did not include the dis-
placement of white employees with seniority over blacks. 
Furthermore, it is reasonable to believe that the “remedy”, 
which it was the purpose of the decree to provide, would not 
exceed the bounds of the remedies that are appropriate 
under Title VII, at least absent some express provision to 
that effect. As our cases have made clear, however, and 
as will be reemphasized below, Title VII protects bona fide 
seniority systems, and it is inappropriate to deny an innocent 
employee the benefits of his seniority in order to provide a 
remedy in a pattern-or-practice suit such as this. We thus 
have no doubt that the City considered its system to be valid 
and that it had no intention of departing from it when it 
agreed to the 1980 decree.

Finally, it must be remembered that neither the Union nor 
the nonminority employees were parties to the suit when the 
1980 decree was entered. Hence the entry of that decree 
cannot be said to indicate any agreement by them to any of 
its terms. Absent the presence of the Union or the nonmi-
nority employees and an opportunity for them to agree or dis-
agree with any provisions of the decree that might encroach 
on their rights, it seems highly unlikely that the City would 
purport to bargain away nonminority rights under the then- 
existing seniority system. We therefore conclude that the 
injunction does not merely enforce the agreement of the 
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parties as reflected in the consent decree. If the injunction 
is to stand, it must be justified on some other basis.

B
The Court of Appeals held that even if the injunction is 

not viewed as compelling compliance with the terms of the 
decree, it was still properly entered because the District 
Court had inherent authority to modify the decree when 
an economic crisis unexpectedly required layoffs which, if 
carried out as the City proposed, would undermine the af-
firmative action outlined in the decree and impose an undue 
hardship on respondents. This was true, the court held, 
even though the modification conflicted with a bona fide 
seniority system adopted by the City. The Court of Appeals 
erred in reaching this conclusion.9

9 The dissent seems to suggest, post, at 611, and n. 9, and Just ice  
Ste ve ns  expressly states, post, at 590, that Title VII is irrelevant in 
determining whether the District Court acted properly in modifying the 
consent decree. However, this was Title VII litigation, and in affirming 
modifications of the decree, the Court of Appeals relied extensively on 
what it considered to be its authority under Title VIL That is the posture 
in which the cases come to us. Furthermore, the District Court’s author-
ity to impose a modification of a decree is not wholly dependent on the 
decree. “[T]he District Court’s authority to adopt a consent decree 
comes only from the statute which the decree is intended to enforce,” not 
from the parties’ consent to the decree. Railway Employees y. Wright, 
364 U. S. 642, 651 (1961). In recognition of this principle, this Court in 
Wright held that when a change in the law brought the terms of a decree 
into conflict with the statute pursuant to which the decree was entered, the 
decree should be modified over the objections of one of the parties bound 
by the decree. By the same token, and for the same reason, a district 
court cannot enter a disputed modification of a consent decree in Title VII 
litigation if the resulting order is inconsistent with that statute.

Thus, Title VII necessarily acted as a limit on the District Court’s 
authority to modify the decree over the objections of the City; the issue 
cannot be resolved solely by reference to the terms of the decree and 
notions of equity. Since, as we note, infra, at 577, Title VII precludes a 
district court from displacing a nonminority employee with seniority under
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Section 703(h) of Title VII provides that it is not an unlaw-
ful employment practice to apply different standards of com-
pensation, or different terms, conditions, or privileges of em-
ployment pursuant to a bona fide seniority system, provided 
that such differences are not the result of an intention to 
discriminate because of race.10 It is clear that the City had 
a seniority system, that its proposed layoff plan conformed 
to that system, and that in making the settlement the City 
had not agreed to award competitive seniority to any mi-
nority employee whom the City proposed to lay off. The 
District Court held that the City could not follow its seniority 
system in making its proposed layoffs because its proposal 
was discriminatory in effect and hence not a bona fide plan. 
Section 703(h), however, permits the routine application of a 
seniority system absent proof of an intention to discriminate. 
Teamsters v. United States, 431 U. S. 324, 352 (1977). 
Here, the District Court itself found that the layoff proposal 
was not adopted with the purpose or intent to discriminate on 
the basis of race. Nor had the City in agreeing to the decree 
admitted in any way that it had engaged in intentional dis-
crimination. The Court of Appeals was therefore correct in 
disagreeing with the District Court’s holding that the layoff 
plan was not a bona fide application of the seniority system, 
and it would appear that the City could not be faulted for 
following the seniority plan expressed in its agreement with

the contractually established seniority system absent either a finding that 
the seniority system was adopted with discriminatory intent or a deter-
mination that such a remedy was necessary to make whole a proven victim 
of discrimination, the District Court was precluded from granting such 
relief over the City’s objection in these cases.

10 Section 703 (h) provides that “it shall not be an unlawful employment 
practice for an employer to apply different standards of compensation, or 
different terms, conditions, or privileges of employment pursuant to a bona 
fide seniority or merit system . . . provided that such differences are not 
the result of an intention to discriminate because of race, color, religion, 
sex, or national origin . . . .” 42 U. S. C. § 2000e-2(h).



578 OCTOBER TERM, 1983

Opinion of the Court 467 U. S.

the Union. The Court of Appeals nevertheless held that 
the injunction was proper even though it conflicted with 
the seniority system. This was error.

To support its position, the Court of Appeals first proposed 
a “settlement” theory, i. e., that the strong policy favoring 
voluntary settlement of Title VII actions permitted consent 
decrees that encroached on seniority systems. But at this 
stage in its opinion, the Court of Appeals was supporting the 
proposition that even if the injunction was not merely enforc-
ing the agreed-upon terms of the decree, the District Court 
had the authority to modify the decree over the objection of 
one of the parties. The settlement theory, whatever its 
merits might otherwise be, has no application when there is 
no “settlement” with respect to the disputed issue. Here, 
the agreed-upon decree neither awarded competitive senior-
ity to the minority employees nor purported in any way to 
depart from the seniority system.

A second ground advanced by the Court of Appeals in sup-
port of the conclusion that the injunction could be entered 
notwithstanding its conflict with the seniority system was 
the assertion that “[i]t would be incongruous to hold that the 
use of the preferred means of resolving an employment dis-
crimination action decreases the power of a court to order 
relief which vindicates the policies embodied within Title VII 
and 42 U. S. C. §§ 1981 and 1983.” 679 F. 2d, at 566. The 
court concluded that if the allegations in the complaint had 
been proved, the District Court could have entered an order 
overriding the seniority provisions. Therefore, the court 
reasoned, “[t]he trial court had authority to override the 
Firefighter’s Union seniority provisions to effectuate the 
purpose of the 1980 Decree.” Ibid.

The difficulty with this approach is that it overstates the 
authority of the trial court to disregard a seniority system in 
fashioning a remedy after a plaintiff has successfully proved 
that an employer has followed a pattern or practice having a 
discriminatory effect on black applicants or employees. If 
individual members of a plaintiff class demonstrate that they 



FIREFIGHTERS v. STOTTS 579

561 Opinion of the Court

have been actual victims of the discriminatory practice, they 
may be awarded competitive seniority and given their right-
ful place on the seniority roster. This much is clear from 
Franks v. Bowman Transportation Co., 424 U. S. 747 (1976), 
and Teamsters n . United States, supra. Teamsters, how-
ever, also made clear that mere membership in the disad-
vantaged class is insufficient to warrant a seniority award; 
each individual must prove that the discriminatory practice 
had an impact on him. 431 U. S., at 367-371. Even when 
an individual shows that the discriminatory practice has had 
an impact on him, he is not automatically entitled to have a 
nonminority employee laid off to make room for him. He 
may have to wait until a vacancy occurs,11 and if there are 
nonminority employees on layoff, the court must balance the 
equities in determining who is entitled to the job. Team-
sters, supra, at 371-376. See also Ford Motor Co. v. EEOC, 
458 U. S. 219, 236-240 (1982). Here, there was no finding 
that any of the blacks protected from layoff had been a victim 
of discrimination and no award of competitive seniority to 
any of them. Nor had the parties in formulating the consent 
decree purported to identify any specific employee entitled to 
particular relief other than those listed in the exhibits at-
tached to the decree. It therefore seems to us that in light 
of Teamsters, the Court of Appeals imposed on the parties as 
an adjunct of settlement something that could not have been 
ordered had the case gone to trial and the plaintiffs proved 
that a pattern or practice of discrimination existed.

Our ruling in Teamsters that a court can award competitive 
seniority only when the beneficiary of the award has actually 
been a victim of illegal discrimination is consistent with the 
policy behind § 706(g) of Title VII, which affects the remedies 

11 Lower courts have uniformly held that relief for actual victims does not 
extend to bumping employees previously occupying jobs. See, e. g., Pat-
terson v. American Tobacco Co., 535 F. 2d 257, 267 (CA4), cert, denied, 
429 U. S. 920 (1976); Local 189, United Papermakers and Paperworkers v. 
United States, 416 F. 2d 980, 988 (CA5 1969), cert, denied, 397 U. S. 919 
(1970).
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available in Title VII litigation.12 That policy, which is to 
provide make-whole relief only to those who have been actual 
victims of illegal discrimination, was repeatedly expressed by 
the sponsors of the Act during the congressional debates. 
Opponents of the legislation that became Title VII charged 
that if the bill were enacted, employers could be ordered 
to hire and promote persons in order to achieve a racially 
balanced work force even though those persons had not 
been victims of illegal discrimination.13 Responding to these 
charges, Senator Humphrey explained the limits on a court’s 
remedial powers as follows:

“No court order can require hiring, reinstatement, ad-
mission to membership, or payment of back pay for any-
one who was not fired, refused employment or advance-
ment or admission to a union by an act of discrimination 
forbidden by this title. This is stated expressly in the 
last sentence of section 707(e) [enacted without relevant 
change as § 706(g)] .... Contrary to the allegations of 
some opponents of this title, there is nothing in it that 

12 Section 706(g) provides: “If the court finds that the respondent has 
intentionally engaged in or is intentionally engaging in an unlawful employ-
ment practice charged in the complaint, the court may enjoin the respond-
ent from engaging in such unlawful employment practice, and order such 
affirmative action as may be appropriate, which may include, but is not lim-
ited to, reinstatement or hiring of employees, with or without back pay. . . 
or any other equitable relief as the court deems appropriate. ... No 
order of the court shall require the admission or reinstatement of an indi-
vidual as a member of a union or the hiring, reinstatement, or promotion of 
an individual as an employee, or the payment to him of any back pay, if 
such individual was refused admission, suspended, or expelled, or was re-
fused employment or advancement or was suspended or discharged for any 
reason other than discrimination on account of race, color, religion, sex, or 
national origin or in violation of § 704(a) of this title.” 86 Stat. 107, 42 
U. S. C. §2000e-5(g).

13See H. R. Rep. No. 914, 88th Cong., 1st Sess., 72-73 (1963) (minority 
report); 110 Cong. Rec. 4764 (1964) (remarks of Sen. Ervin and Sen. Hill); 
id., at 5092, 7418-7420 (remarks of Sen. Robertson); id., at 8500 (remarks 
of Sen. Smathers); id., at 9034-9035 (remarks of Sen. Stennis and Sen. 
Tower).
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will give any power to the Commission or to any court to 
require . . . firing ... of employees in order to meet a 
racial ‘quota’ or to achieve a certain racial balance. That 
bugaboo has been brought up a dozen times; but it is 
nonexistent.” 110 Cong. Rec. 6549 (1964).

An interpretative memorandum of the bill entered into the 
Congressional Record by Senators Clark and Case14 likewise 
made clear that a court was not authorized to give preferen-
tial treatment to non victims. “No court order can require 
hiring, reinstatement, admission to membership, or payment 
of back pay for anyone who was not discriminated against in 
violation of [Title VII]. This is stated expressly in the last 
sentence of section [706(g)] . . . .” Id., at 7214.

Similar assurances concerning the limits on a court’s au-
thority to award make-whole relief were provided by sup-
porters of the bill throughout the legislative process. For 
example, following passage of the bill in the House, its 
Republican House sponsors published a memorandum de-
scribing the bill. Referring to the remedial powers given 
the courts by the bill, the memorandum stated: “Upon con-
clusion of the trial, the Federal court may enjoin an employer 
or labor organization from practicing further discrimination 
and may order the hiring or reinstatement of an employee or 
the acceptance or reinstatement of a union member. But 
title VII does not permit the ordering of racial quotas in busi-
nesses or unions . . . .” Id., at 6566 (emphasis added). In 
like manner, the principal Senate sponsors, in a bipartisan 
newsletter delivered during an attempted filibuster to each 
Senator supporting the bill, explained that “[u]nder title VII, 
not even a court, much less the Commission, could order 
racial quotas or the hiring, reinstatement, admission to mem-

14 Senators Clark and Case were the bipartisan “captains” of Title VIL 
We have previously recognized the authoritative nature of their interpreta-
tive memorandum. American Tobacco Co. v. Patterson, 456 U. S. 63, 73 
(1982); Teamsters v. United States, 431 U. S. 324, 352 (1977).
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bership or payment of back pay for anyone who is not dis-
criminated against in violation of this title.” Id., at 14465.15

The Court of Appeals holding that the District Court’s 
order was permissible as a valid Title VII remedial order 
ignores not only our ruling in Teamsters but the policy behind 

15 The dissent suggests that Congress abandoned this policy in 1972 when 
it amended § 706(g) to make clear that a court may award “any other 
equitable relief” that the court deems appropriate. Post, at 619-620. As 
support for this proposition the dissent notes that prior to 1972, some 
federal courts had provided remedies to those who had not proved that 
they were victims. It then observes that in a section-by-section analysis 
of the bill, its sponsors stated that “in any areas where a specific contrary 
intention is not indicated, it was assumed that the present case law as 
developed by the courts would continue to govern the applicability and 
construction of Title VII.” 118 Cong. Rec. 7167 (1972).

We have already rejected, however, the contention that Congress 
intended to codify all existing Title VII decisions when it made this brief 
statement. See Teamsters, supra, at 354, n. 39. Moreover, the state-
ment on its face refers only to those sections not changed by the 1972 
amendments. It cannot serve as a basis for discerning the effect of the 
changes that were made by the amendment. Finally, and of most impor-
tance, in a later portion of the same section-by-section analysis, the spon-
sors explained their view of existing law and the effect that the amendment 
would have on that law.

“The provisions of this subsection are intended to give the courts wide 
discretion exercising their equitable powers to fashion the most complete 
relief possible. In dealing with the present § 706(g) the courts have 
stressed that the scope of relief under that section of the Act is intended to 
make the victims of unlawful discrimination whole, and that the attain-
ment of this objective rests not only upon the elimination of the particular 
unlawful employment practice complained of, but also requires that per-
sons aggrieved by the consequences and effects of the unlawful employ-
ment practice be, so far as possible, restored to a position where they 
would have been were it not for the unlawful discrimination.” 118 Cong. 
Rec., at 7168 (emphasis added).

As we noted in Franks, the 1972 amendments evidence “emphatic con-
firmation that federal courts are empowered to fashion such relief as the 
particular circumstances of a case may require to effect restitution, making 
whole insofar as possible the victims of racial discrimination.” 424 U. S., 
at 764 (emphasis added).
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§ 706(g) as well. Accordingly, that holding cannot serve as a 
basis for sustaining the District Court’s order.16

Finally, the Court of Appeals was of the view that the Dis-
trict Court ordered no more than that which the City unilat-
erally could have done by way of adopting an affirmative-
action program. Whether the City, a public employer, could 
have taken this course without violating the law is an issue 
we need not decide. The fact is that in these cases the City 
took no such action and that the modification of the decree 
was imposed over its objection.17

We thus are unable to agree either that the order entered 
by the District Court was a justifiable effort to enforce the 
terms of the decree to which the City had agreed or that it 
was a legitimate modification of the decree that could be 
imposed on the City without its consent. Accordingly, the 
judgment of the Court of Appeals is reversed.

It is so ordered.

Justi ce  O’Connor , concurring.
The various views presented in the opinions in these cases 

reflect the unusual procedural posture of the cases and the 
difficulties inherent in allocating the burdens of recession and 
fiscal austerity. I concur in the Court’s treatment of these 

16 Neither does it suffice to rely on the District Court’s remedial authority 
under §§ 1981 and 1983. Under those sections relief is authorized only 
when there is proof or admission of intentional discrimination. Washing-
ton v. Davis, 426 U. S. 229 (1976); General Building Contractors Assn. v. 
Pennsylvania, 458 U. S. 375 (1982). Neither precondition was satisfied 
here.

17 The Court of Appeals also suggested that under United States v. Swift 
& Co., 286 U. S. 106, 114-115 (1932), the decree properly was modified 
pursuant to the District Court’s equity jurisdiction. But Swift cannot be 
read as authorizing a court to impose a modification of a decree that runs 
counter to statutory policy, see n. 9, supra, here §§ 703(h) and 706(g) of 
Title VII.
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difficult issues, and write separately to reflect my under-
standing of what the Court holds today.

I
To appreciate the Court’s disposition of the mootness issue, 

it is necessary to place these cases in their complete proce-
dural perspective. The parties agree that the District Court 
and the Court of Appeals were presented with a “case or 
controversy” in every sense contemplated by Art. Ill of the 
Constitution. Respondents, as trial-plaintiffs, initiated the 
dispute, asking the District Court preliminarily to enjoin the 
City from reducing the percentage of minority employees in 
various job classifications within the Fire Department. Pe-
titioners actively opposed that motion, arguing that respond-
ents had waived any right to such relief in the consent decree 
itself and, in any event, that the reductions-in-force were 
bona fide applications of the citywide seniority system. 
When the District Court held against them, petitioners 
followed the usual course of obeying the injunction and 
prosecuting an appeal. They were, however, unsuccessful 
on that appeal.

Respondents now claim that the cases have become moot 
on certiorari to this Court. The recession is over, the em-
ployees who were laid off or demoted have been restored to 
their former jobs, and petitioners apparently have no current 
need to make seniority-based layoffs. The res judicata ef-
fects of the District Court’s order can be eliminated by the 
Court’s usual practice of vacating the decision below and re-
manding with instructions to dismiss. See United States v. 
Munsing we ar, Inc., 340 U. S. 36, 39 (1950). Thus, respond-
ents conclude that the validity of the preliminary injunction is 
no longer an issue of practical significance and the cases can 
be dismissed as moot. See Brief for Respondents 26-28.

I agree with the Court that petitioners and respondents 
continue to wage a controversy that would not be resolved by 
merely vacating the preliminary injunction. As a result of 
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the District Court’s order, several black employees have 
more seniority for purposes of future job decisions and enti-
tlements than they otherwise would have under the City’s 
seniority system. This added seniority gives them an 
increased expectation of future promotion, an increased 
priority in bidding on certain jobs and job transfers, and 
an increased protection from future layoffs. These individ-
uals, who are members of the respondent class, have not 
waived their increased seniority benefits. Therefore, peti-
tioners have a significant interest in determining those 
individuals’ claims in the very litigation in which they were 
originally won. As the Court of Appeals noted, if petitioner-
employer does not vigorously defend the implementation of 
its seniority system, it will have to cope with deterioration in 
employee morale, labor unrest, and reduced productivity. 
See 679 F. 2d 541, 555, and n. 12 (CA6 1982); see also Ford 
Motor Co. v. EEOC, 458 U. S. 219, 229 (1982). Likewise, 
if petitioner-union accedes to discriminatory employment 
actions, it will lose both the confidence of its members and 
bargaining leverage in the determination of who should ulti-
mately bear the burden of the past (and future) fiscal short-
ages. See ante, at 571, and n. 5. Perhaps this explains 
why, in respondents’ words, “the city and union have 
expended substantial time and effort... in [an] appeal which 
can win no possible relief for the individuals on whose behalf 
it has ostensibly been pursued.” Brief for Respondents 44.

When collateral effects of a dispute remain and continue to 
affect the relationship of litigants,1 the case is not moot.

1 This case is distinguishable from University of Texas v. Camenisch, 
451 U. S. 390 (1981), where the Court found that a petitioner’s objections 
to a preliminary injunction, which required it to pay for the respondent’s 
sign-language interpreter, were moot. In Camenisch, the propriety of 
issuing the preliminary injunction was really no longer of concern to the 
parties, and the real issue—who should pay for the interpreter—was 
better handled in a separate proceeding. Id., at 394-398. In these cases, 
because the parties are in an ongoing relationship, they have a continuing 
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See, e. g., Franks v. Bowman Transportation Co., 424 U. S. 
747, 755-757 (1976); Super Tire Engineering Co. v. McCorkle, 
416 U. S. 115, 121-125 (1974); Gray v. Sanders, 372 U. S. 
368, 375-376 (1963). In such cases, the Court does not hesi-
tate to provide trial defendants with “a definitive disposition 
of their objections” on appeal, Pasadena City Bd. of Educa-
tion v. Spangler, 427 U. S. 424, 440 (1976), because vacating 
the res judicata effects of the decision would not bring the 
controversy to a close. See Note, Mootness on Appeal in the 
Supreme Court, 83 Harv. L. Rev. 1672, 1677-1687 (1970). 
As the Court wisely notes, “[litigants] cannot invoke the ju-
risdiction of a federal court. . . and then insulate [the effects 
of that court’s] ruling from appellate review by claiming that 
they are no longer interested in the matter.” Ante, at 572.

II
My understanding of the Court’s holding on the merits also 

is aided by a review of the place this case takes in the history 
of the parties’ litigation. The City entered into a consent 
decree with respondents, agreeing to certain hiring and pro-
motional goals, backpay awards, and individual promotions. 
The City was party both to another consent decree and to an 
agreement with the union concerning application of the 
seniority system at the time it made these concessions. Re-
spondents did not seek the union’s participation in the negoti-
ation of their consent decree with the City, did not include 
the seniority system as a subject of negotiation, and waived 
all rights to seek further relief. When the current dispute 
arose, the District Court rejected respondents’ allegation 
that the seniority system had been adopted or applied with 
any discriminatory animus. It held, however, that “modifi-
cation” was appropriate because of the seniority system’s dis-
criminatory effects. Under these circumstances, the Court’s 

interest in the propriety of the preliminary relief itself. Camenisch ex-
pressly distinguishes cases like these, where the parties retain “a legally 
cognizable interest in the determination whether the preliminary injunc-
tion was properly granted.” Id., at 394; see also id., at 397, and n. 2.
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conclusion that the District Court had no authority to order 
maintenance of racial percentages in the Department is, in 
my view, inescapable.

Had respondents presented a plausible case of discrimina-
tory animus in the adoption or application of the seniority 
system, then the Court would be hard pressed to consider 
entry of the preliminary injunction an abuse of discretion. 
But that is not what happened here. To the contrary, the 
District Court rejected the claim of discriminatory animus, 
and the Court of Appeals did not disagree. Furthermore, 
the District Court’s erroneous conclusion to the contrary, 
maintenance of racial balance in the Department could not be 
justified as a correction of an employment policy with an 
unlawful disproportionate impact. Title VII affirmatively 
protects bona fide seniority systems, including those with 
discriminatory effects on minorities. See American Tobacco 
Co. v. Patterson, 456 U. S. 63, 65 (1982); Teamsters v. 
United States, 431 U. S. 324, 352 (1977).

Therefore, the preliminary injunction could only be justi-
fied as a reasonable interpretation of the consent decree or as 
a permissible exercise of the District Court’s authority to 
modify that consent decree. Neither justification was 
present here. For the reasons stated by the Court, ante, at 
574-576, and Justi ce  Stevens , post, at 591, the consent 
decree itself cannot fairly be interpreted to bar use of the 
seniority policy or to require maintenance of racial balances 
previously achieved in the event layoffs became necessary. 
Nor can a district court unilaterally modify a consent decree 
to adjust racial imbalances or to provide retroactive relief 
that abrogates legitimate expectations of other employees 
and applicants. See Steelworkers v. Weber, 443 U. S. 193, 
205-207 (1979); Pasadena City Bd. of Education v. Spangler, 
supra, at 436-438. A court may not grant preferential treat-
ment to any individual or group simply because the group to 
which they belong is adversely affected by a bona fide senior-
ity system. Rather, a court may use its remedial powers, 
including its power to modify a consent decree, only to pre-
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vent future violations and to compensate identified victims of 
unlawful discrimination. See Teamsters v. United States, 
supra, at 367-371; Milliken v. Bradley, 433 U. S. 267, 
280-281 (1977); see also University of California Regents v. 
Bakke, 438 U. S. 265, 307-309, and n. 44 (1978) (POWELL, J., 
announcing the judgment of the Court). Even when its 
remedial powers are properly invoked, a district court may 
award preferential treatment only after carefully balancing 
the competing interests of discriminatees, innocent employ-
ees, and the employer. See Ford Motor Co. v. EEOC, 458 
U. S., at 239-240; Teamsters v. United States, supra, at 
371-376. In short, no matter how significant the change in 
circumstance, a district court cannot unilaterally modify a 
consent decree to adjust racial balances in the way the 
District Court did here.2

To be sure, in 1980, respondents could have gone to trial 
and established illegal discrimination in the Department’s 
past hiring practices, identified its specific victims, and 
possibly obtained retroactive seniority for those individuals. 
Alternatively, in 1980, in negotiating the consent decree, 
respondents could have sought the participation of the union,3 
negotiated the identities of the specific victims with the union 
and employer, and possibly obtained limited forms of retroac-
tive relief. But respondents did none of these things. They 
chose to avoid the costs and hazards of litigating their claims. 
They negotiated with the employer without inviting the 
union’s participation. They entered into a consent decree 

2 Unlike the dissenters and Just ice  Stev ens , I find persuasive the 
Court’s reasons for holding Title VII relevant to analysis of the modifica-
tion issue, see ante, at 576-577, n. 9, and the Court’s application of Title 
Vil’s provisions to the facts of the present controversy.

3 “Absent a judicial determination, . . . the Company . . . cannot alter 
the collective-bargaining agreement without the Union’s consent.” W. R. 
Grace & Co. v. Rubber Workers, 461 U. S. 757, 771 (1983). Thus, if 
innocent employees are to be required to make any sacrifices in the final 
consent decree, they must be represented and have had full participation 
rights in the negotiation process.
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without establishing any specific victim’s identity. And, most 
importantly, they waived their right to seek further relief. 
To allow respondents to obtain relief properly reserved for 
only identified victims or to prove their victim status now 
would undermine the certainty of obligation that is a condi-
tion precedent to employers’ acceptance of, and unions’ con-
sent to, employment discrimination settlements. See Steel-
workers v. Weber, supra, at 211 (Blackm un , J., concurring) 
(employers enter into settlements to avoid backpay respon-
sibilities and to reduce disparate impact claims). Modifi-
cations requiring maintenance of racial balance would not 
encourage valid settlements4 of employment discrimination 
cases. They would impede them. Thus, when the Court 
states that this preferential relief could not have been 
awarded even had this case gone to trial, see ante, at 579, it 
is holding respondents to the bargain they struck during the 
consent decree negotiations in 1980 and thereby furthering 
the statutory policy of voluntary settlement. See Carson v. 
American Brands, Inc., 450 U. S. 79, 88, and n. 14 (1981).

In short, the Court effectively applies the criteria tradi-
tionally applicable to the review of preliminary injunctions. 
See Doran v. Salem Inn, Inc., 422 U. S. 922, 931 (1975). 
When the Court disapproves the preliminary injunction 
issued in this litigation, it does so because respondents had 
no chance of succeeding on the merits of their claim. The 
District Court had no authority to order the Department to 
maintain its current racial balance or to provide preferential 

4 The policy favoring voluntary settlement does not, of course, counte-
nance unlawful discrimination against existing employees or applicants. 
See McDonald v. Santa Fe Trail Transportation Co., 427 U. S. 273, 278- 
296 (1976) (Title VII and 42 U. S. C. § 1981 prohibit discrimination against 
whites as well as blacks); Steelworkers v. Weber, 443 U. S. 193, 208-209 
(1979) (listing attributes that would make affirmative action plan impermis-
sible); cf. id., at 215 (Bla ckm un , J., concurring) (“[S]eniority is not in 
issue because the craft training program is new and does not involve an 
abrogation of pre-existing seniority rights”).
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treatment to blacks. It therefore abused its discretion. On 
this understanding, I join the opinion and judgment rendered 
by the Court today.

Justic e  Stevens , concurring in the judgment.
The District Court’s preliminary injunction remains re-

viewable because of its continuing effect on the city’s per-
sonnel policies. That injunction states that the city may “not 
apply the seniority policy proposed insofar as it will decrease 
the percentage of black [persons] in the Memphis Fire 
Department.”1 Thus, if the city faces a need to lay off Fire 
Department employees in the future, it may not apply its 
seniority system. I cannot say that the likelihood that the 
city will once again face the need to lay off Fire Department 
employees is so remote that the city has no stake in the 
outcome of this litigation.2

In my judgment, the Court’s discussion of Title VII is 
wholly advisory. These cases involve no issue under Title 
VII; they involve only the administration of a consent decree. 
The District Court entered the consent decree on April 25, 
1980, after having given all parties, including all of the peti-
tioners in this Court, notice and opportunity to object to its 
entry. The consent decree, like any other final judgment of 
a district court, was immediately appealable. See Carson v. 
American Brands, Inc., 450 U. S. 79 (1981). No appeal was 
taken. Hence, the consent decree became a final judgment 
binding upon those who had had notice and opportunity to 

’See also n. 6, infra. There were actually three injunctive orders 
entered by the District Court, each applying to different positions in the 
Memphis Fire Department. All use substantially the same language.

2 In this respect, this litigation is similar to Los Angeles v. Lyons, 461 
U. S. 95, 100-101 (1983). There, an injunction against the use of choke-
holds by the city’s police department was held not to be moot despite the 
fact that the police board had instituted a voluntary moratorium of indefi-
nite duration on chokeholds, since the likelihood that the city might one day 
wish to return to its former policy was not so remote as to moot the case. 
See also Carroll v. Princess Anne, 393 U. S. 175, 178-179 (1968).
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object; it was and is a legally enforceable obligation. If the 
consent decree justified the District Court’s preliminary 
injunction, then that injunction should be upheld irrespective 
of whether Title VII would authorize a similar injunction.3 
Therefore, what governs these cases is not Title VII, but the 
consent decree.4

There are two ways in which the District Court’s injunc-
tion could be justified. The first is as a construction of the 
consent decree. If the District Court had indicated that it 
was merely enforcing the terms of the consent decree, and 
had given some indication of what portion of that decree it 
was interpreting, I might be hard pressed to consider the 
entry of the injunction an abuse of discretion. However, the 
District Court never stated that it was construing the decree, 
nor did it provide even a rough indication of the portion of the 
decree on which it relied. There is simply nothing in the 
record to justify the conclusion that the injunction was based 
on a reasoned construction of the consent decree.5

3 The Court seems to suggest that a consent decree cannot authorize any-
thing that would not constitute permissible relief under Title VIL Ante, 
at 578-579. I share Just ice  Bla ck mun ’s  doubts as to whether this is the 
correct test. See post, at 611, n. 9, 614-616. The provisions on which the 
Court relies, 42 U. S. C. §§ 2000e-2(h) and 2000e-5(g), merely state that 
certain seniority arrangements do not violate Title VII, and define the lim-
its of appropriate relief for a Title VII violation, respectively. They do not 
place any limitations on what the parties can agree to in a consent decree. 
The Court does not suggest that any other statutory provision was violated 
by the District Court. The Court itself acknowledges that the administra-
tion of a consent decree must be tested by the four corners of the decree, 
and not by what might have been ordered had respondents prevailed on the 
merits, ante, at 574, which makes its subsequent discussion of Title VII all 
the more puzzling.

4 If the decree had been predicated on a finding that the city had violated 
Title VII, the remedial policies underlying that Act might be relevant, at 
least as an aid to construction of the decree. But since the settlement 
expressly disavowed any such finding, the Court’s exposition of Title VII 
law is unnecessary.

5 Just ice  Black mun  explains, post, at 607-610, how the consent decree 
could be construed to justify the injunction. I find nothing in the record 
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The second justification that could exist for the injunction 
is that the District Court entered it based on a likelihood that 
it would modify the decree, or as an actual modification of the 
decree.6 As Justi ce  Black mun  explains, post, at 607, 610- 
611, modification would have been appropriate if respondents 
had demonstrated the presence of changed circumstances. 
However, the only “circumstance” found by the District 
Court was that the city’s proposed layoffs would have an 
adverse effect on the level of black employment in the fire 
department. App. to Pet. for Cert, in No. 82-206, pp. A73- 
A76. This was not a “changed” circumstance; the percent-
age of blacks employed by the Memphis Fire Department at 
the time the decree was entered meant that even then it was 
apparent that any future seniority-based layoffs would have 
an adverse effect on blacks. Thus the finding made by the 
District Court was clearly insufficient to support a modifica-
tion of the consent decree, or a likelihood thereof.

Accordingly, because I conclude that the District Court 
abused its discretion in entering the preliminary injunction at 
issue here, I concur in the judgment.

indicating that this is the theory the District Court actually employed. 
While I recognize that preliminary injunction proceedings are often harried 
affairs and that district courts need substantial leeway in resolving them, it 
nevertheless remains the case that there must be something in the record 
explaining the reasoning of the District Court before it may be affirmed. 
That is the purpose of Federal Rule of Civil Procedure 65(d)’s requirement 
that “[e]very order granting an injunction and every restraining order shall 
set forth the reasons for its issuance . . . .”

6 It seems likely that this second justification was the actual basis for the 
entry of the injunction. The District Court’s phrasing of the question it 
faced was whether “it should exercise its authority to modify a Consent 
Decree,” App. to Pet. for Cert. A73. The focus of the Court of Appeals’ 
opinion reviewing the preliminary injunction was the “three grounds upon 
which a consent decree may later be modified,” 679 F. 2d 541, 560 (CA6 
1981). Most important, the practical effect of the District Court’s action 
indicates that it should be treated as a modification. Until it is reviewed, 
it will effectively govern the procedure that the city must follow in any fu-
ture layoffs, and that procedure is significantly different from the seniority 
system in effect when the consent decree was negotiated and signed.
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Justi ce  Blac kmu n , with whom Justi ce  Bren na n  and 
Justi ce  Mars hall  join, dissenting.

Today’s opinion is troubling less for the law it creates than 
for the law it ignores. The issues in these cases arose out of 
a preliminary injunction that prevented the city of Memphis 
from conducting a particular layoff in a particular manner. 
Because that layoff has ended, the preliminary injunction no 
longer restrains any action that the city wishes to take. The 
Court nevertheless rejects respondents’ claim that these 
cases are moot because the Court concludes that there are 
continuing effects from the preliminary injunction and that 
these create a continuing controversy. The Court appears 
oblivious, however, to the fact that any continuing legal con-
sequences of the preliminary injunction would be erased by 
simply vacating the Court of Appeals’ judgment, which is this 
Court’s longstanding practice with cases that become moot.

Having improperly asserted jurisdiction, the Court then 
ignores the proper standard of review. The District Court’s 
action was a preliminary injunction reviewable only on an 
abuse-of-discretion standard; the Court treats the action as a 
permanent injunction and decides the merits, even though 
the District Court has not yet had an opportunity to do so. 
On the merits, the Court ignores the specific facts of these 
cases that make inapplicable the decisions on which it relies. 
Because, in my view, the Court’s decision is demonstrably in 
error, I respectfully dissent.

I
Mootness. “The usual rule in federal cases is that an actual 

controversy must exist at stages of appellate or certiorari re-
view, and not simply at the date the action is initiated.” Roe 
v. Wade, 410 U. S. 113, 125 (1973). In the absence of a live 
controversy, the constitutional requirement of a “case” or 
“controversy,” see U. S. Const., Art. Ill, deprives a federal 
court of jurisdiction. Accordingly, a case, although live at 
the start, becomes moot when intervening acts destroy the 
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interest of a party to the adjudication. DeFunis n . Ode- 
gaard, 416 U. S. 312 (1974). In such a situation, the federal 
practice is to vacate the judgment and remand the case with a 
direction to dismiss. United States v. Munsing wear, Inc., 
340 U. S. 36, 39 (1950).

Application of these principles to the present cases is 
straightforward. The controversy underlying the suits is 
whether the city of Memphis’ proposed layoff plan violated 
the 1980 consent decree. The District Court granted a pre-
liminary injunction limiting the proportion of Negroes that 
the city could lay off as part of its efforts to solve its fiscal 
problems. Because of the injunction, the city chose instead 
to reduce its work force according to a modified layoff plan 
under which some whites were laid off despite their greater 
seniority over the blacks protected by the preliminary injunc-
tion. Since the preliminary injunction was entered, how-
ever, the layoffs all have terminated and the city has taken 
back every one of the workers laid off pursuant to the modi-
fied plan. Accordingly, the preliminary injunction no longer 
restrains the city’s conduct, and the adverse relationship be-
tween the opposing parties concerning its propriety is gone. 
A ruling in this situation thus becomes wholly advisory, and 
ignores the basic duty of this Court “‘to decide actual con-
troversies by a judgment which can be carried into effect, 
and not to give opinions upon moot questions or abstract 
propositions, or to declare principles or rules of law which 
cannot affect the matter in issue in the case before it.’” Oil 
Workers n . Missouri, 361 U. S. 363, 367 (1960), quoting 
Mills v. Green, 159 U. S. 651, 653 (1895). The proper dispo-
sition, therefore, is to vacate the judgment and remand the 
cases with directions to dismiss them as moot.

The purpose of vacating a judgment when it becomes moot 
while awaiting review is to return the legal relationships of 
the parties to their status prior to initiation of the suit. The 
Court explained in Munsingwear that vacating a judgment 
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“clears the path for future relitigation of the issues be-
tween the parties and eliminates a judgment, review of 
which was prevented through happenstance. When 
that procedure is followed, the rights of all parties 
are preserved; none is prejudiced by a decision which in 
the statutory scheme was only preliminary.” 340 U. S., 
at 40.

Were the Court to follow this procedure in these cases, as 
clearly it should, the legal rights of the parties would return 
to their status prior to entry of the preliminary injunction. 
In the event that future layoffs became necessary, respond-
ents would have to seek a new injunction based on the facts 
presented by the new layoffs, and petitioners could oppose 
the new injunction on any and all grounds, including argu-
ments similar to those made in these cases.

Struggling to find a controversy on which to base its juris-
diction, the Court offers a variety of theories as to why these 
cases remain live. First, it briefly suggests that the cases 
are not moot because the preliminary injunction continues in 
effect and would apply in the event of a future layoff. My 
fundamental disagreement with this contention is that it in-
correctly interprets the preliminary injunction.1 Even if the 

1 It is readily apparent from the terms of the preliminary injunction that 
it applied only to the layoffs contemplated in May 1981, and that the union 
would have to seek a new injunction if it sought to stop layoffs contem-
plated in the future. The preliminary injunction applied only to the posi-
tions—lieutenant, driver, inspector, and private—in which demotions or 
layoffs were then planned. It makes little sense to interpret this prelimi-
nary injunction to apply to future layoffs that might involve different posi-
tions. In addition, the minimum percentage of Negroes that the city was 
to retain was that of blacks “presently employed” in those positions, a 
standard that has no pertinence if applied to future layoffs when minority 
employment levels would be higher than in 1981. App. to Pet. for Cert, in 
No. 82-229, p. A77. Finally, the reasoning of the District Court in grant-
ing the preliminary injunction was based expressly on “the effect of these 
lay-offs and reductions in rank.” Id., at A78 (emphasis supplied). Thus, 
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Court’s interpretation of the preliminary injunction is cor-
rect, however, it is nonetheless true that if the judgment in 
these cases were vacated, the preliminary injunction would 
not apply to a future layoff.

The Court’s second argument against mootness is remark-
able. The Court states that even if the preliminary injunc-
tion applies only to the 1981 layoffs, the “rulings” that formed 
the “predicate” for the preliminary injunction “remain undis-
turbed.” Ante, at 569. The Court then states:

“[W]e see no indication that respondents concede in urg-
ing mootness that these rulings were in error and should 
be reversed. To the contrary, they continue to defend 
them. Unless overturned, these rulings would require 
the City to obey the modified consent decree and to dis-
regard its seniority agreement in making future layoffs.” 
Ibid.

Two aspects of this argument provoke comment. It is 
readily apparent that vacating the judgment in these cases 
would also vacate whatever “rulings” formed the “predicate” 
for that judgment. There simply is no such thing as a 
“ruling” that has a life independent of the judgment in 
these cases and that would bind the city in a future layoff 
if the judgment in these cases were vacated. The Court’s 
argument, therefore, is nothing more than an oxymoronic 
suggestion that the judgment would somehow have a res 
judicata effect even if it was vacated—a complete contra-
diction in terms.

Moreover, and equally remarkable, is the notion that re-
spondents must concede that the rulings below were in error 
before they can argue that the cases are moot. To my 
knowledge, there is nothing in this Court’s mootness doctrine 
that requires a party urging mootness to concede the lack of 

it is clear that that the District Court viewed the preliminary injunction as 
a response to the problem presented by the May 1981 layoffs rather than to 
the problem of layoffs generally.
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merit in his case. Indeed, a central purpose of mootness 
doctrine is to avoid an unnecessary ruling on the merits.

The Court’s third argument against mootness focuses on 
the wages and seniority lost by white employees during the 
period of their layoffs—and it is undisputed that some such 
pay and seniority were lost. The Court does not suggest, 
however, that its decision today will provide the affected 
workers with any backpay or seniority. It is clear that any 
such backpay or retroactive seniority for laid-off workers 
would have to come from the city, not from respondents.2 
But the city Fire Department and the union are both 
petitioners here, not adversaries, and respondents have 
no interest in defending the city from liability to the union 
in a separate proceeding. For that reason, these suits 
involve the wrong adverse parties for resolution of any 
issues of backpay and seniority.

The Court, nevertheless, suggests that the backpay and 
seniority issues somehow keep these cases alive despite the 
absence of an adversarial party. The Court states:

“Unless the judgment of the Court of Appeals is re-
versed, however, the layoffs and demotions were in ac-
cordance with the law, and it would be quite unreason-
able to expect the City to pay out money to which the 
employees had no legal right. Nor would it feel free to 
respond to the seniority claims of the three white em-
ployees who . . . lost competitive seniority in relation to 
all other individuals who were not laid off, including 
those minority employees who would have been laid off 
but for the injunction. On the other hand, if the Court 

2 In the event that the laid-off firefighters were to bring a successful 
action for backpay against the city, the city would have no claim for 
reimbursement against respondents for securing an allegedly erroneous 
injunction. No bond was posted for the preliminary injunction, and 
“[a] party injured by the issuance of an injunction later determined to be 
erroneous has no action for damages in the absence of a bond.” W. R. 
Grace & Co. v. Rubber Workers, 461 U. S. 757, 770, n. 14 (1983).
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of Appeals’ judgment is reversed, the City would be free 
to take a wholly different position with respect to back-
pay and seniority.” Ante, at 571 (footnote omitted).

Although the artful ambiguity of this passage renders it 
capable of several interpretations, none of them provides a 
basis on which to conclude that these cases are not moot. 
The Court may mean to suggest that the city has no legal 
obligation to provide backpay and retroactive seniority, but 
that it might voluntarily do so if this Court opines that the 
preliminary injunction was improper. A decision in that 
situation, however, would be an advisory opinion in the full 
sense—it would neither require nor permit the city to do 
anything that it cannot do already.

It is more likely that the Court means one of two other 
things. The Court may mean that if the Court of Appeals’ 
decision is left standing, it would have some kind of preclu-
sive effect in a suit for backpay and retroactive seniority 
brought by the union against the city. Alternatively, the 
Court may mean that if the city sought voluntarily to give 
union members the backpay and retroactive seniority that 
they lost, the respondents could invoke the preliminary 
injunction to prohibit the city from doing so.

Even if both of these notions were correct—which they 
clearly are not, see infra, at 599-601, and nn. 3, 4, and 
5—they are irrelevant to the question of mootness. The 
union has not filed a suit for backpay or seniority, nor has the 
preliminary injunction prevented the city from awarding 
retroactive seniority to the laid-off workers. Accordingly, 
these issues simply are not in the cases before the Court, and 
have no bearing on the question of mootness. In Oil Work-
ers v. Missouri, 361 U. S. 363 (1960), for example, the Court 
declined to review an expired antistrike injunction issued 
pursuant to an allegedly unconstitutional state statute, even 
though the challenged statute also governed a monetary 
penalty claim pending in state court against the union. The 
Court stated: “‘[T]hat suit is not before us. We have not 
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now jurisdiction of it or its issues. Our power only extends 
over and is limited by the conditions of the case now before 
us.’” Id., at 370 (emphasis added), quoting American Book 
Co. v. Kansas ex rel. Nichols, 193 U. S. 49, 52 (1904). By 
vacating this judgment as moot, the Court would ensure that 
in the event that a controversy over backpay and retroactive 
seniority should arise, the parties in these cases could 
relitigate any issues concerning the propriety of the prelimi-
nary injunction as it relates to that controversy. Thus, the 
Court today simply has its reasoning backwards. It pre-
tends that these cases present a live controversy because 
the judgment in them might affect future litigation; yet the 
Court’s longstanding practice of vacating moot judgments is 
designed precisely to prevent that result.

By going beyond the reach of the Court’s Art. Ill powers, 
today’s decision improperly provides an advisory opinion for 
the city and the union. With regard to the city’s ability to 
give retroactive seniority and backpay to laid-off workers, 
respondents concede that neither the preliminary injunction 
nor the Court of Appeals’ judgment prohibits the city from 
taking such action,3 Brief for Respondents 30-31. The city 
has not claimed any confusion over its ability to make such an 
award; it simply has chosen not to do so. Thus, the opinion 
today provides the city with a decision to ensure that it can 
do something that it has not claimed any interest in doing and 

3 It was the city’s layoff policy, not the preliminary injunction, that pre-
vented the laid-off workers from accruing seniority during their layoffs. 
Paragraph 6B of “Benefits” of the city’s written “Layoff Policy,” adopted 
unilaterally by the city in April 1981, states: “Employees shall not receive 
seniority credit during their layoff period.” App. 95. If the laid-off work-
ers are to receive retroactive seniority, it will be because the city chooses 
to change this policy—which they always have been free to do—not 
because the preliminary injunction has been invalidated. Although the 
Court feigns uncertainty on this matter, ante, at 571, n. 5, as does Just ice  
O’Con no r  in her separate opinion, ante, at 584-585, there is simply no 
indication in these cases that the city wants to give the laid-off workers 
retroactive seniority but is unable to do so because of the preliminary 
injunction.
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has not been prevented from doing, and that respondents 
concede they have no way of stopping.

With regard to the union, the Court’s imagined contro-
versy is even more hypothetical. The Court concedes that 
there is doubt whether, in fact, the union possesses any en-
forceable contractual rights that could form the basis of a con-
tract claim by the union against the city.4 It is also unclear 
how the propriety of the preliminary injunction would affect 
the city’s defenses in such a suit.5 In any event, no such 

4 It appears that if the union enjoys any contractual rights at all, they 
derive from the “Memorandum of Understanding” between the union and 
the city, which indicates that layoffs shall be made on the basis of seniority. 
App. to Pet. for Cert, in No. 82-206, p. A81. The Tennessee Supreme 
Court recently has confirmed, however, that the Memorandum of Under-
standing confers no enforceable rights, Fulenwider v. Firefighters Assn. 
Local Union 1784, 649 S. W. 2d 268 (1982), because of state-law limits on 
the authority of municipalities to contract with labor organizations. Thus, 
the likely reason that the union has not filed a suit for backpay is because it 
has no enforceable rights.

I am at somewhat of a loss trying to understand the Court’s suggestion 
that the District Court’s preliminary injunction somehow prevented con-
tract liability from arising between the city and the affected white employ-
ees. As is explained more fully infra, the preliminary injunction did not 
require the city to lay off anyone. The preliminary injunction merely pro-
hibited the city from laying off more than a certain proportion of Negroes. 
In the face of that constraint, the city decided to proceed with layoffs and 
to lay off whites instead of the protected Negroes. If in so doing the city 
breached contractual rights of the white employees, those rights remained 
enforceable. See W. R. Grace & Co. v. Rubber Workers, 461 U. S. 757 
(1983) (employer could be held liable for breach of collective-bargaining 
agreement when, because women employees were protected by an injunc-
tion, it laid off male employees with greater seniority).

6 An enjoined party is required to obey an injunction issued by a federal 
court within its jurisdiction even if the injunction turns out on review to 
have been erroneous, and failure to obey such an injunction is punishable 
by contempt. Walker v. City of Birmingham, 388 U. S. 307, 314 (1967). 
Given that the city could have been punished for contempt if it had disre-
garded the preliminary injunction, regardless of whether the injunction on 
appeal were found erroneous, it seems unlikely that a defense to a breach 
of contract would turn on whether the preliminary injunction is upheld on
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claims have been filed. Thus, today’s decision is provided on 
the theory that it might affect a defense that the city has not 
asserted, in a suit that the union has not brought, to enforce 
contractual rights that may not exist.

II
Because there is now no justiciable controversy in these 

cases, today’s decision by the Court is an improper exercise 
of judicial power. It is not my purpose in dissent to parallel 
the Court’s error and speculate on the appropriate disposition 
of these nonjusticiable cases. In arriving at its result, how-
ever, the Court’s analysis is misleading in many ways, and in 
other ways it is simply in error. Accordingly, it is important 
to note the Court’s unexplained departures from precedent 
and from the record.

A
Assuming, arguendo, that these cases are justiciable, then 

the only question before the Court is the validity of a prelimi-
nary injunction that prevented the city from conducting 
layoffs that would have reduced the number of Negroes in 
certain job categories within the Memphis Fire Department. 
In granting such relief, the District Court was required to 
consider respondents’ likelihood of success on the merits, the 
balance of irreparable harm to the parties, and whether the 
injunction would be in the public interest. University of 
Texas v. Camenisch, 451 U. S. 390, 392 (1981); Doran v. 
Salem Inn, Inc., 422 U. S. 922, 931 (1975). The question be-
fore a reviewing court “is simply whether the issuance of the 
injunction, in the light of the applicable standard, constituted 
an abuse of discretion.” Id., at 932.

The Court has chosen to answer a different question. The 
Court’s opinion does not mention the standard of review for a 
preliminary injunction, and does not apply that standard to

appeal as opposed to the city’s obligation to obey the injunction when 
entered.



602 OCTOBER TERM, 1983

Bla ckm un , J., dissenting 467 U. S.

these cases. Instead, the Court treats the cases as if they 
involved a permanent injunction, and addresses the question 
whether the city’s proposed layoffs violated the consent de-
cree.6 That issue was never resolved in the District Court 
because the city did not press for a final decision on the mer-
its. The issue, therefore, is not properly before this Court. 
After taking jurisdiction over a controversy that no longer 
exists, the Court reviews a decision that was never made.

In so doing, the Court does precisely what in Camenisch, 
supra, it unanimously concluded was error. Camenisch in-
volved a suit in which a deaf student obtained a preliminary 
injunction requiring that the University of Texas pay for an 
interpreter to assist him in his studies. While appeal of 
the preliminary injunction was pending before the Court of 
Appeals, the student graduated. The Court of Appeals 
affirmed the District Court. In so doing, the appellate court 

6 The Court’s attempt to recharacterize the preliminary injunction as a 
permanent one is wholly unpersuasive. Respondents’ request for injunc-
tive relief specifically sought a preliminary injunction, and carefully laid 
out the standards for the issuance of such an injunction. App. 20-22. Pe-
titioners’ response in opposition to the request for injunctive relief was de-
voted entirely to explaining that the standards for a preliminary injunction 
had not been met. Id., at 25-28. The District Court’s order granting 
injunctive relief was entitled an “Order Granting Preliminary Injunction,” 
and a later order expanding the injunctive relief to include more positions 
was entitled an “Order Expanding Preliminary Injunction.” App. to Pet. 
for Cert, in No. 82-229, pp. A77, A82. The Court of Appeals expressly 
defined the nature of its inquiry by stating:
“We must weigh whether the plaintiffs have shown a strong possibility of 
success on the merits, whether the plaintiff or defendant would suffer 
irreparable harm and whether the public interest warrants the injunction. 
. . . The standard of appellate review is whether the district court abused 
its discretion in granting the preliminary injunction.

“[The District Judge] did not abuse his discretion in granting the prelimi-
nary injunction.” 679 F. 2d 541, 560 (CA6 1982).
It is hard to imagine a clearer statement that the issue considered by the 
Court of Appeals was the propriety of a preliminary injunction. In any 
event, even if the Court of Appeals went beyond the scope of its appropri-
ate review, it would be our duty to correct that error, not to follow it.



FIREFIGHTERS v. STOTTS 603

561 Bla ckmun , J., dissenting

rejected Camenisch’s suggestion that his graduation ren-
dered the case moot because the District Court had required 
Camenisch to post a bond before granting the preliminary 
injunction, and there remained the issue whether the Univer-
sity or Camenisch should bear the cost of the interpreter. 
This Court granted certiorari and vacated and remanded the 
case to the District Court. The Court explained:

“The Court of Appeals correctly held that the case as a 
whole is not moot, since, as that court noted, it remains 
to be decided who should ultimately bear the cost of the 
interpreter. However, the issue before the Court of 
Appeals was not who should pay for the interpreter, but 
rather whether the District Court had abused its discre-
tion in issuing a preliminary injunction requiring 
the University to pay for him. . . . The two issues are 
significantly different, since whether the preliminary 
injunction should have issued depended on the balance 
of factors [for granting preliminary injunctions], while 
whether the University should ultimately bear the cost 
of the interpreter depends on a final resolution of the 
merits of Camenisch’s case.

“Until [a trial on the merits] has taken place, it would 
be inappropriate for this Court to intimate any view 
on the merits of the lawsuit.” 451 U. S., at 393, 398 
(emphasis added).

Camenisch makes clear that a determination of a party’s 
entitlement to a preliminary injunction is a separate issue 
from the determination of the merits of the party’s underly-
ing legal claim, and that a reviewing court should not confuse 
the two. Even if the issues presented by the preliminary 
injunction in these cases were not moot, therefore, the only 
issue before this Court would be the propriety of preliminary 
injunctive relief.7 See also New York State Liquor Au-

7 The distinction between the preliminary and final injunction stages of a 
proceeding is more than mere formalism. The time pressures involved in 
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thority v. Bellanca, 452 U. S. 714, 716 (1981); Doran v. 
Salem Inn, Inc., 422 U. S., at 931-932, 934. It is true, of 
course, that the District Court and the Court of Appeals had 
to make a preliminary evaluation of respondents’ likelihood of 
success on the merits, but that evaluation provides no basis 
for deciding the merits:

“Since Camenisch’s likelihood of success on the merits 
was one of the factors the District Court and the Court of 
Appeals considered in granting Camenisch a preliminary 
injunction, it might be suggested that their decisions 
were tantamount to decisions on the underlying merits 
and thus that the preliminary-inj  unction issue is not 
truly moot. . . . This reasoning fails, however, because 
it improperly equates likelihood of success’ with ‘suc-
cess,’ and what is more important, because it ignores the 
significant procedural differences between preliminary 
and permanent injunctions.” 451 U. S., at 394 (empha-
sis added).

a request for a preliminary injunction require courts to make determina-
tions without the aid of full briefing or factual development, and make all 
such determinations necessarily provisional. Like the proceedings in 
Camenisch, those in this litigation “bear the marks of the haste charac-
teristic of a request for a preliminary injunction.” 451 U. S., at 398. The 
hearing on the preliminary injunction was held four days after the layoffs 
had been announced. With the exception of a single deposition the day 
before the hearing, there was no discovery. In opening the hearing, the 
trial judge noted: “One of the problems with these injunction hearings cen-
ters around the fact that the lawyers don’t have the usual time to develop 
the issues, and take discovery, and exchange information, and to call on 
each other to state what they think the issues are .... I got an idea from 
the lawyers—I am not sure that they were finally decided on what route 
they were going . . . .” App. 30. It is true that the District Court made 
a few of what generously could be described as findings and conclusions, 
but, as the Court in Camenisch pointed out, “findings of fact and con-
clusions of law made by a court granting a preliminary injunction are not 
binding at trial on the merits.” 451 U. S., at 395. Accordingly, there is 
simply no proper basis on which this Court legitimately can decide the 
question whether the city’s proposed layoffs violated the consent decree.
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B
After ignoring the appropriate standard of review, the 

Court then focuses on an issue that is not in these cases. It 
begins its analysis by stating that the “issue at the heart of 
this case” is the District Court’s power to “ente[r] an injunc-
tion requiring white employees to be laid off.” Ante, at 572. 
That statement, with all respect, is simply incorrect. On its 
face, the preliminary injunction prohibited the city from 
conducting layoffs in accordance with its seniority system 
“insofar as it will decrease the percentage of blacks [pres-
ently employed]” in certain job categories. App. to Pet. for 
Cert, in No. 82-229, p. A80. The preliminary injunction did 
not require the city to lay off any white employees at all. In 
fact, several parties interested in the suit, including the 
union, attempted to persuade the city to avoid layoffs 
entirely by reducing the working hours of all Fire Depart-
ment employees. See Brief for Respondents 73. Thus, al-
though the District Court order reduced the city’s options 
in meeting its fiscal crisis, it did not require the dismissal 
of white employees. The choice of a modified layoff plan 
remained that of the city.

This factual detail is important because it makes clear that 
the preliminary injunction did not abrogate the contractual 
rights of white employees. If the modified layoff plan pro-
posed by the city to comply with the District Court’s order 
abrogated contractual rights of the union, those rights 
remained enforceable. This Court recognized this principle 
just last Term in W. R. Grace & Co. v. Rubber Workers, 461 
U. S. 757 (1983), which presented a situation remarkably 
similar to the one here. In that case, an employer sought 
to conduct layoffs and faced a conflict between a Title VII 
conciliation agreement protecting its female employees and 
the seniority rights of its male employees. The employer 
chose to lay off male employees, who filed grievances and 
obtained awards for the violation of their contractual rights. 
In upholding the awards, this Court explained that the 
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dilemma faced by the employer did not render the male 
employees’ contractual rights unenforceable:

“Given the Company’s desire to reduce its work force, 
it is undeniable that the Company was faced with a di-
lemma: it could follow the conciliation agreement as man-
dated by the District Court and risk liability under the 
collective-bargaining agreement, or it could follow the 
bargaining agreement and risk both a contempt citation 
and Title VII liability. The dilemma, however, was of 
the Company’s own making. The Company committed 
itself voluntarily to two conflicting contractual obliga-
tions.” Id., at 767.

It is clear, therefore, that the correctness of the District 
Court’s interpretation of the decree is irrelevant with respect 
to the enforceability of the union’s contractual rights; those 
rights remained enforceable regardless of whether the city 
had an obligation not to lay off blacks.8 The question in 
these cases remains whether the District Court’s authority 
pursuant to the consent decree enabled it to enjoin a layoff of 
more than a certain number of blacks. The issue is not 
whether the District Court could require the city to lay off 
whites, or whether the District Court could abrogate contrac-
tual rights of white firefighters.

Ill
Assuming, as the Court erroneously does, that the District 

Court entered a permanent injunction, the question on re-
view then would be whether the District Court had authority 
to enter it. In affirming the District Court, the Court of 
Appeals suggested at least two grounds on which respond-
ents might have prevailed on the merits.

8 Judge Martin’s opinion concurring in part and dissenting in part from 
the Sixth Circuit’s decision is based on precisely this point. See 679 F. 2d, 
at 569.
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A
The first of these derives from the contractual characteris-

tics of a consent decree. Because a consent decree “is to be 
construed for enforcement purposes basically as a contract,” 
United States v. ITT Continental Baking Co., 420 U. S. 223, 
238 (1975), respondents had the right to specific performance 
of the terms of the decree. If the proposed layoffs violated 
those terms, the District Court could issue an injunction re-
quiring compliance with them. Alternatively, the Court of 
Appeals noted that a court of equity has inherent power to 
modify a consent decree in light of changed circumstances. 
679 F. 2d 541, 560-561 (CA6 1982). Thus, if respondents 
could show that changed circumstances justified modification 
of the decree, the District Court would have authority to 
make such a change.

Respondents based their request for injunctive relief pri-
marily on the first of these grounds, and the Court’s analysis 
of this issue is unpersuasive. The District Court’s authority 
to enforce the terms and purposes of the consent decree was 
expressly reserved in If 17 of the decree itself: “The Court re-
tains jurisdiction of this action for such further orders as may 
be necessary or appropriate to effectuate the purposes of this 
decree.” App. to Pet. for Cert, in No. 82-229, p. A69. Re-
spondents relied on that provision in seeking the preliminary 
injunction. See Plaintiffs’ Supplemental Memorandum in 
Support of a Preliminary Injunction 1. The decree obligated 
the city to provide certain specific relief to particular individ-
uals, and to pursue a long-term goal to “raise the black repre-
sentation in each job classification on the fire department 
to levels approximating the black proportion of the civilian 
labor force in Shelby County.” App. to Pet. for Cert, in 
No. 82-229, p. A64. The decree set more specific goals for 
hiring and promotion opportunities as well. To meet these 
goals, the decree “require[d] reasonable, good faith efforts on 
the part of the City.” Ibid.
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In support of their request for a preliminary injunction, re-
spondents claimed that the proposed layoffs would adversely 
affect blacks significantly out of proportion to their represen-
tation. Plaintiffs’ Supplemental Memorandum in Support of 
a Preliminary Injunction, pp. 1-2. They argued that the 
proposed layoffs were “designed to thwart gains made by 
blacks” under the decree. Id., at 2. Their argument em-
phasized that the Mayor had “absolute discretion to choose 
which job classifications” were to be affected by the layoffs, 
ibid., and that the “ranks chosen by the Mayor for demotion 
are those where blacks are represented in the greatest num-
ber.” Id., at 4. Respondents claimed that such a layoff 
plan “violates the spirit of the 1980 Consent Decree.” Id., at 
3. Had respondents been able to prove these charges at 
trial, they may well have constituted a violation of the city’s 
obligation of good faith under the decree. On the basis of 
these claims, the limited evidence presented at the hearing 
prior to the issuance of the preliminary injunction, and the 
District Court’s familiarity with the city’s past behavior, the 
District Court enjoined the city from laying off blacks where 
the effect would have been to reduce the percentage of black 
representation in certain job categories. By treating the 
District Court’s injunction as a permanent one, however, the 
Court first deprives respondents of the opportunity to sub-
stantiate these claims, and then faults them for having failed 
to do so. But without determining whether these allegations 
have any substance, there is simply no way to determine 
whether the proposed layoff plan violated the terms of the 
consent decree.

Even if respondents could not have shown that the pro-
posed layoff plan conflicted with the city’s obligation of good 
faith, U17 of the decree also empowered the District Court to 
enter orders to “effectuate the purposes” of the decree. 
Thus, if the District Court concluded that the layoffs would 
frustrate those purposes, then the decree empowered the 
District Court to enter an appropriate order. Once again, 
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however, on the limited factual record before the Court, it is 
improper to speculate about whether the layoffs would have 
frustrated the gains made under the consent decree suffi-
ciently to justify a permanent injunction.

The Court rejects the argument that the injunctive relief 
was a proper exercise of the power to enforce the purposes of 
the decree principally on the ground that the remedy agreed 
upon in the consent decree did not specifically mention lay-
offs. Ante, at 575. This treatment of the issue is inade-
quate. The power of the District Court to enter further or-
ders to effectuate the purposes of the decree was a part of the 
agreed remedy. The parties negotiated for this, and it is the 
obligation of the courts to give it meaning. In an ideal 
world, a well-drafted consent decree requiring structural 
change might succeed in providing explicit directions for all 
future contingencies. But particularly in civil rights litiga-
tion in which implementation of a consent decree often takes 
years, such foresight is unattainable. Accordingly, parties 
to a consent decree typically agree to confer upon supervising 
courts the authority to ensure that the purposes of a decree 
are not frustrated by unforeseen circumstances. The scope 
of such authority in an individual case depends principally 
upon the intent of the parties. Viewed in this light, recourse 
to such broad notions as the “purposes” of a decree is not 
a rewriting of the parties’ agreement, but rather a part of 
the attempt to implement the written terms. The District 
Judge in these cases, who presided over the negotiation of 
the consent decree, is in a unique position to determine the 
nature of the parties’ original intent, and he has a distinctive 
familiarity with the circumstances that shaped the decree and 
defined its purposes. Accordingly, he should be given 
special deference to interpret the general and any ambiguous 
terms in the decree. It simply is not a sufficient response to 
conclude, as the Court does, that the District Court could not 
enjoin the proposed layoff plan merely because layoffs were 
not specifically mentioned in the consent decree.
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In this regard, it is useful to note the limited nature of the 
injunctive relief ordered by the District Court. The prelimi-
nary injunction did not embody a conclusion that the city 
could never conduct layoffs in accordance with its seniority 
policy. Rather, the District Court preliminarily enjoined a 
particular application of the seniority system as a basis for a 
particular set of layoffs. Whether the District Court would 
enjoin a future layoff presumably would depend on the fac-
tual circumstances of that situation. Such a future layoff 
presumably would affect a different proportion of blacks and 
whites; the black representation in the Fire Department 
presumably would be higher; the layoffs presumably would 
negate a smaller portion of the gains made under the decree; 
and the judge would have worked with the parties at imple-
menting the decree for a longer period of time. There is no 
way of knowing whether the District Court would conclude 
that a future layoff conducted on the basis of seniority would 
frustrate the purposes of the decree sufficiently to justify an 
injunction. For this reason, the Court is wrong to attach 
such significance to the fact that the consent decree does not 
provide for a suspension of the seniority system during all 
layoffs, for that is not what the District Court ordered in 
these cases.

B
The Court of Appeals also suggested that respondents 

could have prevailed on the merits because the 1981 layoffs 
may have justified a modification of the consent decree. 
This Court frequently has recognized the inherent “power of 
a court of equity to modify an injunction in adaptation to 
changed conditions though it was entered by consent.” 
United States v. Swift & Co., 286 U. S. 106, 114 (1932); 
accord, Pasadena City Board of Education v. Spangler, 427 
U. S. 424, 437 (1976); United States v. United Shoe Machin-
ery Corp., 391 U. S. 244, 251 (1968). “The source of the 
power to modify is Of course the fact that an injunction often 
requires continuing supervision by the issuing court and 
always a continuing willingness to apply its powers and 
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processes on behalf of the party who obtained that equitable 
relief.” Railway Employees v. Wright, 364 U. S. 642, 647 
(1961). The test for ruling on a plaintiff’s request for a modi-
fication of a consent decree is “whether the change serve[s] 
to effectuate . . . the basic purpose of the original consent 
decree.” Chrysler Corp. v. United States, 316 U. S. 556, 
562 (1942).

The Court rejects this ground for affirming the preliminary 
injunction, not by examining the purposes of the consent de-
cree and whether the proposed layoffs justified a modification 
of the decree, but rather by reference to Title VII. The 
Court concludes that the preliminary injunction was im-
proper because it “imposed on the parties as an adjunct of 
settlement something that could not have been ordered had 
the case gone to trial and the plaintiffs proved that a pattern 
or practice of discrimination existed.” Ante, at 579. Thus, 
the Court has chosen to evaluate the propriety of the prelimi-
nary injunction by asking what type of relief the District 
Court could have awarded had respondents litigated their 
Title VII claim and prevailed on the merits. Although it is 
far from clear whether that is the right question,9 it is clear 
that the Court has given the wrong answer.

9 The Court’s analysis seems to be premised on the view that a consent 
decree cannot provide relief that could not be obtained at trial. In ad-
dressing the Court’s analysis, I do not mean to imply that I accept its 
premise as correct. In Steelworkers v. Weber, 443 U. S. 193 (1979), this 
Court considered whether an affirmative-action plan adopted voluntarily 
by an employer violated Title VII because it discriminated against whites. 
In holding that the plan was lawful, the Court stressed that the voluntari-
ness of the plan informed the nature of its inquiry. Id., at 200; see also 
id., at 211 (concurring opinion). Because a consent decree is an agreement 
that is enforceable in court, it has qualities of both voluntariness and com-
pulsion. The Court has explained that Congress intended to encourage 
voluntary settlement of Title VII suits, Carson v. American Brands, Inc., 
450 U. S. 79, 88, n. 14 (1981), and cooperative private efforts to eliminate 
the lingering effects of past discrimination. Weber, 443 U. S., at 201-207. 
It is by no means clear, therefore, that the permissible scope of relief avail-
able under a consent decree is the same as could be ordered by a court after 
a finding of liability at trial.
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Had respondents prevailed on their Title VII claims at 
trial, the remedies available would have been those provided 
by § 706(g), 42 U. S. C. § 2000e-5(g). Under that section, a 
court that determines that an employer has violated Title VII 
may “enjoin the respondent from engaging in such unlawful 
employment practice, and order such affirmative action as 
may be appropriate, which may include, but is not limited to, 
reinstatement or hiring of employees, with or without back 
pay . . . , or any other equitable relief as the court deems 
appropriate” (emphasis added). The scope of the relief that 
could have been entered on behalf of respondents had they 
prevailed at trial therefore depends on the nature of relief 
that is “appropriate” in remedying Title VII violations.

In determining the nature of “appropriate” relief under 
§ 706(g), courts have distinguished between individual relief 
and race-conscious class relief. Although overlooked by the 
Court, this distinction is highly relevant here. In a Title VII 
class action of the type brought by respondents, an indi-
vidual plaintiff is entitled to an award of individual relief only 
if he can establish that he was the victim of discrimination. 
That requirement grows out of the general equitable princi-
ples of “make whole” relief; an individual who has suffered no 
injury is not entitled to an individual award. See Teamsters 
v. United States, 431 U. S. 324, 347-348, 364-371 (1977). If 
victimization is shown, however, an individual is entitled to 
whatever retroactive seniority, backpay, and promotions are 
consistent with the statute’s goal of making the victim whole. 
Franks v. Bowman Transportation Co., 424 U. S. 747, 
762-776 (1976).

In Title VII class actions, the Courts of Appeals are unani-
mously of the view that race-conscious affirmative relief 
can also be “appropriate” under § 706(g).10 See University of 

10 See e. g., Boston Chapter, NAACP, Inc. n . Beecher, 504 F. 2d 1017, 
1027-1028 (CAI 1974), cert, denied, 421 U. S. 910 (1975); Rios v. Enter-
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California Regents v. Bakke, 438 U. S. 265, 301-302 (1978) 
(opinion of Powell , J.); id., at 353, n. 28 (opinion of Bren -
nan , Whi te , Marsh all , and Blackm un , JJ.). The pur-
pose of such relief is not to make whole any particular individ-
ual, but rather to remedy the present class wide effects of 
past discrimination or to prevent similar discrimination in the 
future. Because the discrimination sought to be alleviated 
by race-conscious relief is the classwide effects of past 
discrimination, rather than discrimination against identified 
members of the class, such relief is provided to the class as a 
whole rather than to its individual members. The relief may 
take many forms, but in class actions it frequently involves 
percentages—such as those contained in the 1980 consent de-
cree between the city and respondents—that require race to 
be taken into account when an employer hires or promotes 
employees. The distinguishing feature of race-conscious 
relief is that no individual member of the disadvantaged class 
has a claim to it, and individual beneficiaries of the relief need 
not show that they were themselves victims of the dis-
crimination for which the relief was granted.

In the instant cases, respondents’ request for a preliminary 
injunction did not include a request for individual awards of 
retroactive seniority—and, contrary to the implication of the 
Court’s opinion, the District Court did not make any such

prise Assn. Steamfitters Local 638, 501 F. 2d 622, 629 (CA2 1974); EEOC 
v. American Tel. & Tel. Co., 556 F. 2d 167, 174-177 (CA3 1977), cert, de-
nied, 438 U. S. 915 (1978); Chisholm v. United States Postal Service, 665 
F. 2d 482, 499 (CA4 1981); United States v. City of Alexandria, 614 F. 2d 
1358, 1363-1366 (CA5 1980); United States v. I. B.E.W., Local No. 38, 
428 F. 2d 144 (CA6), cert, denied, 400 U. S. 943 (1970); United States v. 
City of Chicago, 663 F. 2d 1354 (CA7 1981) (en banc); Firefighters Institute 
v. City of St. Louis, 616 F. 2d 350, 364 (CA8 1980), cert, denied, 452 U. S. 
938 (1981); United States v. Ironworkers Local 86, 443 F. 2d 544, 553-554 
(CA9), cert, denied, 404 U. S. 984 (1971); United States v. Lee Way Motor 
Freight, Inc., 625 F. 2d 918, 944 (CAIO 1979); Thompson n . Sawyer, 219 
U. S. App. D. C. 393, 430, 678 F. 2d 257, 294 (1982).



614 OCTOBER TERM, 1983

Black mun , J., dissenting 467 U. S.

awards. Rather, the District Court order required the city 
to conduct its layoffs in a race-conscious manner; specifically, 
the preliminary injunction prohibited the city from conduct-
ing layoffs that would “decrease the percentage of black[s]” 
in certain job categories. The city remained free to lay off 
any individual black so long as the percentage of black repre-
sentation was maintained.

Because these cases arise out of a consent decree, and a 
trial on the merits has never taken place, it is of course 
impossible for the Court to know the extent and nature of 
any past discrimination by the city. For this reason, to the 
extent that the scope of appropriate relief would depend upon 
the facts found at trial, it is impossible to determine whether 
the relief provided by the preliminary injunction would have 
been appropriate following a trial on the merits. Neverthe-
less, the Court says that the preliminary injunction was inap-
propriate because, it concludes, respondents could not have 
obtained similar relief had their cases been litigated instead 
of settled by a consent decree.

The Court’s conclusion does not follow logically from its 
own analysis. As the Court points out, the consent decree 
arose out of a Title VII suit brought by respondents alleging, 
inter alia, that the city had engaged in a pattern and prac-
tice of discrimination against members of the plaintiff class. 
Mr. Stotts, the named plaintiff, claimed that he and the class 
members that he represented had been denied promotions 
solely because of race, and that because of that discrimina-
tion, he and other members of the class had been denied their 
rightful rank in the Memphis Fire Department. See Com-
plaint of Respondents in No. 82-229, UH 9 and 10, App. 10. 
Had respondents’ case actually proceeded to trial, therefore, 
it would have involved the now familiar two-stage procedure 
established in Teamsters and Franks. The first stage would 
have been a trial to determine whether the city had engaged 
in unlawful discrimination; if so, the case would proceed to 
the second stage, during which the individual members of the 
class would have the opportunity to establish that they were 
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victims of discrimination. Teamsters, 431 U. S., at 371, 375. 
The Court itself correctly indicates: “If individual members of 
a plaintiff class demonstrate that they have been actual victims 
of the discriminatory practice, they may be awarded competi-
tive seniority and given their rightful place on the seniority 
roster.” Ante, at 578-579. Were respondents to prevail at 
trial on their claims of discrimination, therefore, they would 
have been entitled to individual awards of relief, including 
appropriate retroactive seniority. Thus, even treating the 
District Court’s preliminary injunction as if it granted indi-
vidual awards of retroactive seniority to class members, it 
is relief that respondents might have obtained had they gone 
to trial instead of settling their claims of discrimination. 
Thus, the Court’s conclusion is refuted by its own logic and 
by the very cases on which it relies to come to its result.11

For reasons never explained, the Court’s opinion has fo-
cused entirely on what respondents have actually shown, in-
stead of what they might have shown had trial ensued. It is 
improper and unfair to fault respondents for failing to show 
“that any of the blacks protected from layoff had been a vic-
tim of discrimination,” ante, at 579, for the simple reason that 
the claims on which such a showing would have been made 
never went to trial. The whole point of the consent decree in 
these cases—and indeed the point of most Title VII consent 
decrees—is for both parties to avoid the time and expense of 

“The Court’s opinion is sufficiently ambiguous to suggest another in-
terpretation. The Court concludes that the preliminary injunction was 
improper because it gave respondents something they Could not have 
obtained had they proved that “a pattern or practice of discrimination 
existed.” Ante, at 579. It is possible, therefore, that the Court is sug-
gesting that the limit on relief available under a consent decree is that 
which could be awarded if a plaintiff prevailed in “stage I” of a case but 
failed to proceed to “stage II” during which the plaintiff seeks to identify 
actual victims of discrimination. But the Court has failed to provide any 
support for this odd notion. The rationale underlying its opinion seems to 
be that the limit of the District Court’s remedial power is that which could 
have been ordered following a trial on the alleged discrimination, not just 
the first stage of such a trial.
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litigating the question of liability and identifying the victims 
of discrimination. In the instant consent decree, the city ex-
pressly denied having engaged in any discrimination at all. 
Nevertheless, the consent decree in these cases provided 
several persons with both promotions and backpay. By defi-
nition, all such relief went to persons never determined to be 
victims of discrimination, and the Court does not indicate 
that it means to suggest that the original consent decree in 
these cases was invalid. Any suggestion that a consent de-
cree can provide relief only if a defendant concedes liability 
would drastically reduce, of course, the incentives for enter-
ing into consent decrees. Such a result would be incon-
gruous, given the Court’s past statements that “Congress 
expressed a strong preference for encouraging voluntary 
settlement of employment discrimination claims.” Carson 
v. American Brands, Inc., 450 U. S. 79, 88, n. 14 (1981); see 
Alexander n . Gardner-Denver Co., 415 U. S. 36, 44 (1974).

The Court’s reliance on Teamsters is mistaken at a more 
general level as well, because Teamsters was concerned with 
individual relief, whereas .these cases are concerned exclu-
sively with classwide, race-conscious relief. Teamsters arose 
out of two pattern-or-practice suits filed by the Government 
alleging that a union and an employer had discriminated 
against minorities in hiring truckdrivers. Prior to a finding 
of liability, the Government entered into a consent decree in 
partial resolution of the suit. In that decree, the defendants 
agreed to a variety of race-conscious remedial actions, includ-
ing a requirement that the company hire “one Negro or 
Spanish-surnamed person for every white person” until a 
certain percentage of minority representation was achieved. 
431 U. S., at 330-331, n. 4. The decree did not settle the 
claims of individual class members, however, and allowed the 
individuals whom the court found to be victims of discrimina-
tion to seek whatever retroactive seniority was appropriate 
under Title VII. Ibid.

In Teamsters, therefore, all classwide claims had been set-
tled before the case reached this Court. The case concerned 
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only the problems of determining victims and the nature of 
appropriate individual relief. Teamsters did not consider 
the nature of appropriate affirmative class relief that would 
have been available had such relief not been provided in the 
consent decree between the parties. The issue in the pres-
ent cases, as posed by the Court, is just the reverse. Re-
spondents have not requested individual awards of seniority, 
and the preliminary injunction made none. Thus, the issue 
in these cases is the appropriate scope of classwide relief—an 
issue not present in Teamsters when that case came here. 
Teamsters therefore has little relevance for these cases.

The Court seeks to buttress its reliance on Teamsters by 
stressing on the last sentence of § 706(g). That sentence 
states that a court cannot order the “hiring, reinstatement, 
or promotion of an individual as an employee ... if such 
individual . . . was refused employment or advancement or 
was suspended or discharged for any reason other than 
discrimination” in violation of Title VII. The nature of 
the Court’s reliance on that sentence is unclear, however, 
because the Court states merely that the District Court “ig-
nores” the “policy behind § 706(g).” Ante, at 582-583, 579. 
For several reasons, however, it appears that the Court re-
lies on the policy of § 706(g) only in making a particularized 
conclusion concerning the relief granted in these cases, 
rather than a conclusion about the general availability of 
race-conscious remedies.

In discussing § 706(g), the Court relies on several passages 
from the legislative history of the Civil Rights Act of 1964 in 
which individual legislators stated their views that Title VII 
would not authorize the imposition of remedies based upon 
race. And while there are indications that many in Con-
gress at the time opposed the use of race-conscious remedies, 
there is authority that supports a narrower interpretation of 
§ 706(g). Under that interpretation, the last sentence of 
§ 706(g) addresses only the situation in which a plaintiff 
demonstrates that an employer has engaged in unlawful 
discrimination, but the employer can show that a particular 
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individual would not have received the job, promotion, or 
reinstatement even in the absence of discrimination because 
there was also a lawful justification for the action. See Pat-
terson v. Greenwood School District 50, 696 F. 2d 293, 295 
(CA4 1982); EEOC n . American Tel. & Tel. Co., 556 F. 2d 
167, 174-177 (CA3 1977), cert, denied, 438 U. S. 915 (1978); 
Day n . Mathews, 174 U. S. App. D. C. 231, 233, 530 F. 2d 
1083, 1085 (1976); King n . Laborers Int’l Union, Local No. 
818, 443 F. 2d 273, 278-279 (CA6 1971). See also Brodin, 
The Standard of Causation in the Mixed-Motive Title VII Ac-
tion: A Social Policy Perspective, 82 Colum. L. Rev. 292 
(1982). The provision, for example, prevents a court from 
granting relief where an employment decision is based in part 
upon race, but where the applicant is unqualified for the job 
for nondiscriminatory reasons. In that sense, the section 
merely prevents a court from ordering an employer to hire 
someone unqualified for the job, and has nothing to do with 
prospective classwide relief.

Much of the legislative history supports this view. What 
is now § 706(g) had its origin in § 707(e) of H. R. 7152, 88th 
Cong., 1st Sess. (1963). That original version prevented a 
court from granting relief to someone that had been refused 
employment, denied promotion, or discharged “for cause.” 
The “for cause” provision presumably referred to what an 
employer must show to establish that a particular individual 
should not be given relief. That language was amended by 
replacing “for cause” with “for any reason other than dis-
crimination on account of race, color, religion or national ori-
gin,” which was the version of the sentence as passed by the 
House. The author of the original version and the amend-
ment explained that the amendment’s only purpose was to 
specify cause, and to clarify that a court cannot find a viola-
tion of the Act that is based upon facts other than unlawful 
discrimination. 110 Cong. Rec. 2567 (1964) (remarks of Rep. 
Celler). There is no indication whatever that the amend-
ment was intended to broaden its prohibition to include all 
forms of prospective race-conscious relief.
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In any event, § 706(g) was amended by the Equal Employ-
ment Opportunity Act of 1972, 86 Stat. 107. The legislative 
history of that amendment strongly supports the view that 
Congress endorsed the remedial use of race under Title VII. 
The amendment added language to the first sentence of 
§ 706(g) to make clear the breadth of the remedial authority 
of the courts. As amended, the first sentence authorizes a 
court to order “such affirmative action as may be appropri-
ate, which may include, but is not limited to, reinstatement 
or hiring of employees, with or without back pay . . . or any 
other equitable relief as the court deems appropriate.” 42 
U. S. C. §2000e-5(g) (emphasized language added in 1972).

In addition, during consideration of the amendment, Con-
gress specifically rejected an attempt to amend Title VII to 
prohibit the use of prospective race-conscious employment 
goals to remedy discrimination. Senator Ervin proposed an 
amendment to Title VII intended to prohibit Government 
agencies from requiring employers to adopt goals or quotas 
for the hiring of minorities. 118 Cong. Rec. 1663-1664 
(1972). Senator Javits led the debate against the amend-
ment. Id., at 1664-1676. Significantly, Senator Javits 
stressed that the amendment would affect not only the activi-
ties of federal agencies, but also the scope of judicial reme-
dies available under Title VII. He referred repeatedly to 
court decisions ordering race-conscious remedies, and asked 
that two such decisions be printed in the Congressional 
Record. Id., at 1665-1675.12 He stated explicitly his view 

12 The two cases placed in the Congressional Record were United States 
v. Ironworkers Local 86, 443 F. 2d 544 (CA9) (a percentage goal for black 
participation in apprenticeship program as part of remedy for Title VII vi-
olation), cert, denied, 404 U. S. 984 (1971), and Contractors Association of 
Eastern Pennsylvania v. Secretary of Labor, 442 F. 2d 159 (CA3) (upheld 
lawfulness of a plan requiring contractors on federally assisted projects to 
adopt goals for minority employment), cert, denied, 404 U. S. 854 (1971). 
Senator Javits also noted the Justice Department’s practice of seeking 
consent decrees in Title VII cases containing percentage hiring goals. 118 
Cong. Rec. 1675 (1972).
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that “[w]hat this amendment seeks to do is to undo . . . those 
court decisions.” Id., at 1665. The amendment was re-
jected by a 2-to-l margin. Id., at 1676.

With clear knowledge, therefore, of courts’ use of race-
conscious remedies to correct patterns of discrimination, the 
1972 Congress rejected an attempt to amend Title VII to 
prohibit such remedies. In fact, the Conference Committee 
stated: “In any area where the new law does not address it-
self, or in any areas where a specific contrary intention is not 
indicated, it was assumed that the present case law as devel-
oped by the courts would continue to govern the applicability 
and construction of Title VII.” 118 Cong. Rec. 7166 (1972). 
Relying on this legislative history of the 1972 amendment and 
other actions by the Executive and the courts, four Members 
of this Court, including the author of today’s opinion, stated 
in University of California Regents v. Bakke, 438 U. S. 265, 
353, n. 28 (1978): “Executive, judicial, and congressional 
action subsequent to the passage of Title VII conclusively 
established that the Title did not bar the remedial use of 
race” (opinion of Brenn an , White , Marsh all , and Black -
mu n , JJ.). As has been observed, n. 10, supra, moreover, 
the Courts of Appeals are unanimously of the view that race-
conscious remedies are not prohibited by Title VII. Because 
the Court’s opinion does not even acknowledge this consen-
sus, it seems clear that the Court’s conclusion that the 
District Court “ignored the policy” of § 706(g) is a statement 
that the race-conscious relief ordered in these cases was 
broader than necessary, not that race-conscious relief is 
never appropriate under Title VII.

IV
By dissenting, I do not mean glibly to suggest that the Dis-

trict Court’s preliminary injunction necessarily was correct. 
Because it seems that the affected whites have no contractual 
rights that were breached by the city’s modified layoff plan, 
the effect of the preliminary injunction was to shift the pain 
of the city’s fiscal crisis onto innocent employees. This 
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Court has recognized before the difficulty of reconciling com-
peting claims of innocent employees who themselves are nei-
ther the perpetrators of discrimination nor the victims of it. 
“In devising and implementing remedies under Title VII, no 
less than in formulating any equitable decree, a court must 
draw on the ‘qualities of mercy and practicality [that] have 
made equity the instrument for nice adjustment and reconcilia-
tion between the public interest and private needs as well as 
between competing private claims.’” Teamsters, 431 U. S., 
at 375, quoting Hecht Co. n . Bowles, 321 U. S. 321, 329-330 
(1944). If the District Court’s preliminary injunction was 
proper, it was because it correctly interpreted the original 
intent of the parties to the consent decree, and equitably 
enforced that intent in what admittedly was a zero-sum sit-
uation. If it was wrong, it was because it improperly inter-
preted the consent decree, or because a less painful way 
of reconciling the competing equities was within the court’s 
power. In either case, the District Court’s preliminary in-
junction terminated many months ago, and I regret the Court’s 
insistence upon unnecessarily reviving a past controversy.
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HAYFIELD NORTHERN RAILROAD CO., INC., ET AL. 
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The Staggers Rail Act of 1980 amendments to the Interstate Commerce 
Act (Act) regulate the process by which rail carriers may abandon un-
profitable lines and provide a mechanism for shippers to obtain continued 
service by purchasing lines or subsidizing their operation. Title 49 
U. S. C. § 10905 governs the procedures to be followed when a person 
seeks to prevent an abandonment by purchasing the carrier’s lines or by 
subsidizing the carrier’s service. Appellee rail carrier filed an applica-
tion with the Interstate Commerce Commission (ICC) seeking to aban-
don an unprofitable 44-mile line between a town in Iowa and a town in 
Minnesota. Several shippers in Minnesota opposed the abandonment of 
a 19.2-mile segment of the line in Minnesota. After an Administrative 
Law Judge ruled that appellee was entitled to abandon the entire line, 
the Minnesota shippers offered to subsidize operation of the 19.2-mile 
segment. But the shippers were dissatisfied with the price for subsidiz-
ing continued operation of the segment as determined by the ICC after 
the parties could not agree on the terms, and withdrew their offer. The 
ICC then granted appellee a certificate of abandonment for the entire 
line. In the meantime, appellee had contracted with the State of Iowa 
and various Iowa shippers to improve certain trackage in Iowa and for 
this purpose to use track from the abandoned line. The Minnesota ship-
pers then formed appellant rail carrier (appellant), planning to use its 
authority under a Minnesota statute to condemn the 19.2-mile segment. 
Appellant thereafter filed suit in a Minnesota state court and obtained a 
temporary restraining order preventing appellee from removing track 
from that segment. Appellee removed the suit to Federal District 
Court and moved to dissolve the restraining order on the ground that the 
Staggers Rail Act amendments to the Act pre-empted the Minnesota 
condemnation statute. The District Court awarded summary judgment 
to appellee and dissolved the restraining order, and the Court of Appeals 
affirmed, holding that the Minnesota statute was pre-empted because 
it constituted an obstacle to the accomplishment of the congressional 
purpose behind the federal abandonment procedure.
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Held: Appellant’s proposed application of the Minnesota condemnation 
statute is not pre-empted by the Staggers Rail Act amendments to the 
Act. Pp. 627-637.

(a) The underlying rationale of § 10905 represents a continuation of 
Congress’ efforts to accommodate the conflicting interests of railroads 
that desire to unburden themselves quickly of unprofitable lines and 
shippers that are dependent upon continued rail service. Under prior 
law, carriers could negotiate with offerors in bad faith while waiting for 
the then 6-month negotiating period to elapse, thereby either extracting 
excessive prices from desperate shippers or abandoning their lines with-
out agreeing on a purchase or subsidy. To counteract such bad-faith ne-
gotiating, § 10905 binds a carrier to the purchase or subsidy price deter-
mined by the ICC if the offeror and carrier cannot themselves come to 
terms. On the other hand, to reduce the costly delays associated with 
shipper opposition to proposed abandonments, § 10905 reduces the pe-
riod required for resolving negotiations over offers from 6 months to 110 
days. In contrast to the complicated structure of the Act, the Minne-
sota statute in question is simply a straightforward application of a 
State’s power of eminent domain. Pp. 627-631.

(b) Federal regulation of railroad abandonments is not so pervasive as 
to make reasonable any inference that Congress left no room for state 
action on the subject. Congress has not “unmistakably ordained” that 
States may not exercise their traditional eminent domain power over 
abandoned railroad property; nothing in the Act expressly refers to fed-
eral pre-emption with respect to the disposition of such property. Nor 
is there any indication that the subject matter of abandoned railroads is 
the sort that “permits no other conclusion” but that it is governed by fed-
eral and not state law. As indicated by the ICG’s own interpretation of 
its regulatory authority, which interpretation is entitled to considerable 
deference, issuing a certificate of abandonment, as a general proposition, 
terminates the ICC’s jurisdiction so that there is no merit to appellee’s 
argument that the abandoned line in question cannot be properly viewed 
as ordinary real property because the line, even after abandonment, 
remains under the ICC’s jurisdiction. Pp. 632-634.

(c) The application of the Minnesota condemnation statute in the 
circumstances of this case would not obstruct the accomplishment of 
§ 10905’s purpose of abbreviating the period during which a carrier is 
obligated to furnish financially burdensome service it seeks to escape 
through abandonment. State condemnation proceedings do not inter-
fere with that purpose insofar as they follow abandonment. After the 
ICC has authorized abandonment, the carrier is relieved of the obliga-
tion to furnish rail service, and nothing in § 10905 indicates a federal 
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interest in affording special protection to a carrier after that point. Nor 
would allowing appellant to bring condemnation proceedings after aban-
donment contravene the Act’s overall purpose of making the railroad 
industry more efficient and productive. While the exercise of state 
condemnation authority would prevent appellee from removing property 
from the Minnesota segment in question and shifting it to higher-value 
uses elsewhere, and while the ICC has recognized opportunity costs as 
one factor to be considered in deciding whether to authorize abandon-
ment, it does not follow that state condemnation authority thereby frus-
trates the federal abandonment scheme. Section 10905 is expressly 
designed to allow an offeror to force a carrier to forgo abandonment in 
favor of continued operation through subsidization or purchase, regard-
less of the opportunity costs entailed by the inability to shift its assets to 
higher-value uses. Alleviating the carrier’s burden does not alter the 
economic reality that opportunity costs continue to be incurred; it merely 
shifts the incidence of those costs. In light of Congress’ imposition of 
solutions that subordinate opportunity costs to other considerations, 
state condemnation authority is not pre-empted merely because it may 
frustrate the economically optimal use of rail assets. Moreover, applica-
tion of the Minnesota law here would not interfere with § 10905’s valua-
tion procedure by allowing appellant to relitigate the price the ICC de-
termined for the purchase or subsidy of appellee’s lines. The purpose of 
the federal valuation scheme was to prevent carriers from frustrating 
bona fide subsidy or purchase offers through bad-faith negotiations, not 
to impose a blanket prohibition of all postabandonment efforts to obtain 
abandoned railroad property. Pp. 634-636.

693 F. 2d 819, reversed and remanded.

Mars hal l , J., delivered the opinion for a unanimous Court.

Robert S. Abdalian argued the cause for appellants. With 
him on the briefs were Hubert H. Humphrey III, Attorney 
General of Minnesota, and Gilbert S. Buffington, Special 
Assistant Attorney General.

Mark I. Levy argued the cause for the United States as 
amicus curiae urging reversal. With him on the brief were 
Solicitor General Lee and Deputy Solicitor General Bator.

Anne E. Keating argued the cause for appellee. With her 
on the brief was Thomas E. Glennon.*

*A brief of amici curiae urging reversal was filed for the State of Ar-
kansas et al. by Bronson C. La Follette, Attorney General of Wisconsin,
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Just ice  Mars hall  delivered the opinion of the Court.
The Staggers Rail Act of 1980, which amended the Inter-

state Commerce Act,1 regulates the process by which rail car-
riers may abandon unprofitable lines and provides a mecha-
nism for shippers to obtain continued service by purchasing 
lines or subsidizing their operation. This case poses the 
question whether the Interstate Commerce Act, as amended, 
pre-empts a Minnesota eminent domain statute2 used to 
condemn rail property after it has been abandoned pursuant 
to the amendments. The Court of Appeals for the Eighth 
Circuit held that the Act, as amended, pre-empted the state 
statute. 693 F. 2d 819 (1982). We disagree.

I
On January 30, 1981, appellee filed an application with the 

Interstate Commerce Commission (Commission) seeking per-
mission to abandon a 44-mile rail line between Oelwein, Iowa, 
and Randolph, Minn. Appellee maintained that operation of 
the line imposed a serious financial strain on its resources. 
Several shippers in Minnesota (Shippers Group) opposed the 
abandonment of a 19.2-mile segment of the line that passed 
through Hayfield, Minn. (Hayfield segment). After an Ad-
ministrative Law Judge ruled that appellee was entitled to 
abandon the entire 44-mile line, the Shippers Group, pursu-

Charles D. Hoomstra, Assistant Attorney General, and by the Attorneys 
General for their respective States as follows: Steve Clark of Arkansas, 
Charles M. Oberly III of Delaware, Jim Jones of Idaho, Thomas J. Miller 
of Iowa, Robert T. Stephan of Kansas, William J. Guste, Jr., of Louisiana, 
Frank J. Kelley of Michigan, Erwin I. Kimmelman of New Jersey, Robert 
0. Wefald of North Dakota, Dave Frohnmayer of Oregon, LeRoy S. 
Zimmerman of Pennsylvania, T. Travis Medlock of South Carolina, John 
Eaton, Jr., of Vermont, Kenneth 0. Eikenberry of Washington, and 
A. G. McClintock of Wyoming.

1 Pub. L. 96-448, § 402, 94 Stat. 1941-1945, 49 U. S. C. §§ 10903-10906.
2 Minn. Stat. §222.27 (1982); infra, at 631 (quoting the text of the law). 

Many States have enacted similar statutes. See Brief for Appellants 5, 
n. 2 (citing statutes in 33 States).
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ant to the Staggers Rail Act amendments, offered to subsi-
dize operation of the Hayfield segment. See 49 U. S. C. 
§ 10905(c).3 When the parties could not agree on mutually 
acceptable terms, the Commission, at the request of the 
Shippers Group, determined the appropriate price for sub-
sidizing continued operation of the line. See 49 U. S. C. 
§ 10905(e). Dissatisfied with the Commission’s determina-
tion, the Shippers Group withdrew its offer. See 49 U. S. C. 
§ 10905(f)(2). Soon thereafter, the Commission granted a 
certificate of abandonment to appellee, ibid., thereby reliev-
ing appellee of its federal obligation to supply rail service.

During the period that the Shippers Group was attempting 
to prevent the issuance of a certificate of abandonment, 
appellee entered into contracts with the State of Iowa and 
various Iowa shippers. These contracts involved improve-
ments of certain trackage in Iowa. Appellee intended to 
fulfill these contracts by using the track from the abandoned 
line.

On March 31,1982, members of the Shippers Group formed 
appellant Hayfield Northern Railroad Co., Inc. (hereafter 
appellant). Appellant planned to use the eminent domain 
authority vested in it by Minn. Stat. §227.27 (1982) to 
condemn the Hayfield segment that appellee had abandoned. 
Appellant filed suit in state court and obtained a temporary 
restraining order preventing appellee from removing track 
from the Hayfield segment. Appellee immediately removed 
the suit to Federal District Court and moved to dissolve the 
restraining order on the ground that the Act, as amended, 
pre-empted the Minnesota condemnation statute. At this 
point, the State of Minnesota intervened in order to defend 
appellant’s application of its condemnation law.

3 At the same time that the Shippers Group offered to subsidize contin-
ued rail service, it also appealed the decision authorizing abandonment. 
The Commission denied the appeal whereupon the Shippers Group filed a 
petition for review in the Court of Appeals. After unsuccessfully seeking 
a stay of the order permitting abandonment, the Shippers Group withdrew 
its petition for review. See 693 F. 2d. 819, 820 (1982).
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The District Court awarded summary judgment to appel-
lee and dissolved the restraining order. After granting 
a stay pending appeal, the Court of Appeals for the Eighth 
Circuit affirmed. 693 F. 2d 819 (1982). The Court of 
Appeals held that the Minnesota condemnation statute was 
pre-empted because it constituted an obstacle to the accom-
plishment of the congressional purpose behind the federal 
abandonment procedure. The Court of Appeals also dis-
solved its stay and remanded the case to the District Court 
for calculation of the damages incurred by appellee because of 
the delay. Following denial of rehearing by the Court of 
Appeals, we denied appellant’s motion to stay the issuance 
of the Court of Appeals’ mandate, 460 U. S. 1018 (1983), 
and subsequently noted probable jurisdiction, 464 U. S. 812 
(1983).

II
Pre-emption doctrine stems from the Supremacy Clause 

of the United States Constitution4 and invalidates any state 
law that contradicts or interferes with an Act of Congress. 
Pre-emption arises in a wide array of contexts, from circum-
stances in which federal and state laws are plainly contradic-
tory to those in which the incompatibility between state and 
federal laws is discernible only through inference.5 This 
case presents no issue of express pre-emption; nothing on the 
face of the Staggers Rail Act amendments explictly indicates 

4See U. S. Const., Art. VI, cl. 2 (“This Constitution, and the Laws of 
the United States which shall be made in Pursuance therof. . . shall be the 
supreme Law of the Land . . . , any Thing in the Constitution or Laws of 
any State to the Contrary notwithstanding”); Gibbons v. Ogden, 9 Wheat. 
1, 211 (1824).

5 Compare McDermott v. Wisconsin, 228 U. S. 115 (1913) (invalidating 
state law directly conflicting with federal regulations), with Motor Coach 
Employees v. Lockridge, 403 U. S. 274 (1971) (holding wrongful discharge 
action brought in state court precluded by pervasiveness of federal regula-
tion in the area). See generally L. Tribe, American Constitutional Law 
376-391 (1978).
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whether Congress intended to pre-empt state authority over 
rail property after the Commission has authorized its aban-
donment. Therefore, in order to determine whether pre-
emption is otherwise indicated, we must inquire more deeply 
into the intention of Congress and the scope of the pertinent 
state legislation. We turn, then, to the laws in dispute to 
ascertain their structure and purpose.

Initially, the Interstate Commerce Act did not subject rail-
road abandonments to the jurisdiction of the Commission. 
See Act of Feb. 4, 1887, ch. 104, 24 Stat. 379. Congress 
ceded authority over abandonments to the Commission in the 
Transportation Act of 1920, ch. 91, § 402(18)-(22), 41 Stat. 
477-478. See Chicago & N. W. Transportation Co. v. Kalo 
Brick & Tile Co., 450 U. S. 311, 319-320 (1981). The Trans-
portation Act prohibited a carrier from abandoning any por-
tion of a line without first obtaining from the Commission a 
certificate of abandonment verifying that the future public 
convenience and necessity permitted the cessation of the 
carrier’s rail service.

The abandonment procedure proved inadequate, however, 
because it lacked a specific timetable for the issuance of an 
abandonment certificate. Railroads consequently found 
themselves enmeshed in lengthy proceedings before the 
Commission, unable to unburden themselves promptly of 
unprofitable lines. See Chicago & N. W. Transportation 
Co. v. United States, 582 F. 2d 1043, 1045-1046 (CA7), cert, 
denied, 439 U. S. 1039 (1978); S. Rep. No. 94-499, p. 3 
(1975). Congress enacted new legislation to provide rail-
roads with a more expeditious abandonment process that 
would also be attentive to the interests of shippers and others 
who might be dependent upon the continuation of rail service 
on a particular line. See the Railroad Revitalization and 
Regulatory Reform Act of 1976 (4-R Act), Pub. L. 94-210, 
§802, 90 Stat. 127, originally codified at 49 U. S. C. §la 
(1976 ed.) (subsequently recodified without substantive 
change at 49 U. S. C. § 10903 et seq.).
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To alleviate the costly delays imposed upon railroads by 
protracted proceedings before the Commission, the 4-R Act 
provided a schedule to govern the abandonment process. 
See 49 U. S. C. §§ la(3), (4) (1976 ed.). At the same time, to 
afford opponents of an abandonment an opportunity to main-
tain rail service, the 4-R Act allowed abandonment to be 
delayed for up to six months if a financially responsible 
person offered to subsidize or purchase the line. § la(6)(a). 
It soon became clear, however, that further reforms would 
be required in order adequately to address both the need of 
railroads for an even more abbreviated method of abandon-
ment and the need of shippers and communities to avoid the 
dislocations caused by abandonment.6 As a consequence, 
Congress further amended the Interstate Commerce Act by 
enacting the Staggers Rail Act of 1980, Pub. L. 96-448, § 402, 
94 Stat. 1941-1945, codified at 49 U. S. C. §§ 10903-10906.

The Staggers Rail Act amendment most pertinent to this 
case was the revision of § 10905. Entitled “Offers of finan-
cial assistance to avoid abandonment and discontinuance,” 
§ 10905 governs the procedures to be followed when a person 
seeks to prevent an abandonment by purchasing the carrier’s 
lines or by subsidizing the carrier’s service. Section 10905 
provides that the Commission shall publish in the Federal 
Register its findings that the public convenience and neces-
sity require or permit abandonment or discontinuance of a 
particular railroad line and that “[w]ithin 10 days following 
the publication, any person may offer to pay the carrier 

6 See generally Railroad Transportation Policy Act of 1979: Hearings on 
S. 1946 before the Senate Committee on Commerce, Science, and Trans-
portation, 96th Cong., 1st Sess. (1979); Railroad Deregulation Act of 1979: 
Hearings on H. R. 4570 before the Subcommittee on Transportation and 
Commerce of the House Committee on Interstate and Foreign Commerce, 
96th Cong., 1st Sess (1979); Railroad Deregulation Act of 1979: Hearings 
on S. 796 before the Subcommittee on Surface Transportation of the 
Senate Committee on Commerce, Science, and Transportation, 96th 
Cong., 1st Sess., pts. 1, 3 (1979).
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a subsidy or offer to purchase the line.” 49 U. S. C. 
§ 10905(c).7 If the Commission finds within 15 days that 
the offeror is “a financially responsible person (including a 
government authority)” and that the offer of assistance 
meets prescribed standards, it “shall postpone the issuance 
of a certificate authorizing abandonment or discontinuance.” 
§ 10905(d). If the offeror and the carrier “fail to agree on the 
amount or terms of the subsidy or purchase, either party 
may, within 30 days after the offer is made, request that the 
Commission establish the conditions and amount of com-
pensation . . . within 60 days,” § 10905(e), and this decision 
“shall be binding on both parties, except that the person who 
has offered to subsidize or purchase the line may withdraw 
his offer within 10 days of the Commission’s decision.” 
§ 10905(f)(2). If the offer is withdrawn, “the Commission 
shall immediately issue a certificate authorizing the abandon-
ment or discontinuance.” Ibid.

The underlying rationale of § 10905 represents a continua-
tion of Congress’ efforts to accommodate the conflicting inter-
ests of railroads that desire to unburden themselves quickly 
of unprofitable lines and shippers that are dependent upon 
continued rail service.8 Under the 4-R Act, carriers could 
negotiate with offerors in bad faith while simply waiting for 
the 6-month negotiating period to elapse. By pursuing this

7 To enable potential offerors to determine the feasibility of subsidizing 
or purchasing a line, the Act mandates that a rail carrier applying for an 
abandonment certificate must provide current financial data, including 
an estimate of the annual subsidy and minimum purchase price needed to 
keep the line in operation. 49 U. S. C. § 10905(b).

8 See S. Rep. No. 96-470, pp. 39-41 (1979) (“The abandonment provisions 
of this bill are designed to accomplish two major objectives: significantly 
reducing the time spent processing [abandonment] cases at the Commis-
sion and improving the process by which abandoned lines can be subsi-
dized”); H. R. Conf. Rep. No. 96-1430, p. 125 (1980) (§ 10905 as amended 
will “assist shippers who are sincerely interested in improving rail service, 
while at the same time protecting carriers from protracted legal proceed-
ings which are calculated merely to tediously extend the abandonment 
process”).
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course, carriers could either extract excessive prices from 
desperate shippers or abandon their lines without reaching 
an agreement on purchase or subsidy. See Chicago & N. W. 
Transportation Co. v. United States, 678 F. 2d 665, 667 (CA7 
1982). To counteract bad-faith negotiating on the part of 
carriers, § 10905(f)(2) binds a carrier to the purchase or sub-
sidy price determined by the Commission in the event that 
the offeror and the carrier cannot themselves come to terms. 
On the other hand, to reduce the costly delays associated 
with shipper opposition to proposed abandonments, § 10905 
further abbreviates the period required for resolving nego-
tiations over offers. Under the 4-R Act, the period for 
resolving such offers was six months; under § 402(c) of 
the Staggers Rail Act amendments, Congress reduced the 
period to 110 days.9

In contrast to the complicated structure of the Interstate 
Commerce Act, the Minnesota statute at issue is a straight-
forward application of a State’s familiar power of eminent 
domain. The statute, originally enacted in 1879, provides:

“Every foreign and domestic railroad corporation shall 
have power to acquire, by purchase or condemnation, all 
necessary roadways, spur and side tracks, rights of way, 
depot grounds, yards, grounds for gravel pits, machine 
shops, warehouses, elevators, depots, station houses, 
and all other structures necessary or convenient for the 
use, operation, or enjoyment of the road, and may make 
with any other railroad company, such arrangements for 
the use of any portion of its tracks and roadbeds as it 
may deem necessary.” Minn. Stat. §222.27 (1982).

Ill
The argument that the Staggers Rail Act amendments 

pre-empt the State’s power of eminent domain over the 
abandoned Hayfield segment rests upon two contentions: first, 

9 Compare 49 U. S. C. §la(6)(a) (1976 ed.) with 49 n 
§§ 10905(c)-(f).
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that the federal regulation of railroad abandonments is so 
pervasive as to make reasonable the inference that Congress 
left no room for state action on this subject; and, second, that 
application of the Minnesota statute in the circumstances of 
this case would pose an obstacle to the accomplishment of the 
purposes of § 10905.

A
The first contention attempts to bring this case within the 

narrow ambit of decisions in which this Court has indicated 
that congressional legislation so occupied the field of a par-
ticular subject area that state regulation within that field 
would be improper no matter how well state law comported 
with the federal policies involved. Cf. Pacific Gas & 
Elec. Co. v. State Energy Resources Conservation & Dev. 
Comm’n, 461 U. S. 190, 203-204 (1983). This Court has 
repeatedly affirmed, however, that “federal regulation of a 
field of commerce should not be deemed preemptive of state 
regulatory power in the absence of persuasive reasons— 
either that the nature of the regulated subject matter 
permits no other conclusion, or that the Congress has unmis-
takably so ordained.” Florida Lime & Avocado Growers, 
Inc. v. Paul, 373 U. S. 132, 142 (1963). In this case, 
Congress has not “unmistakably ordained” that the States 
may not exercise their traditional power of eminent domain 
over railroad property that has been abandoned; nothing in 
the Act expressly refers to federal pre-emption with respect 
to the disposition of abandoned railroad property. Nor is 
there any indication that the subject matter at issue here— 
abandoned railroad property—is of the sort that “permits no 
other conclusion” but that it is governed by federal and not 
state regulation. After all, state law normally governs the 
condemnation of ordinary real property.

Appellee insists that the line it abandoned cannot properly 
be viewed as ordinary real property because, even after 
abandonment has occurred, the line remains under the juris-
diction of the Commission. According to appellee, the elabo-
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rate procedural detail of the Act indicates that in addition to 
granting the Commission exclusive and plenary authority to 
regulate abandonment, the Act also “granted the Commis-
sion exclusive and plenary authority to provide for continua-
tion of rail service via forced sale or subsidy following its 
authorization of abandonment.” Brief for Appellee 21-22. 
This claim reflects a misunderstanding of the Act. With 
exceptions irrelevant to this case,10 the provisions of the Act 
relate to requirements that must be met before the Commis-
sion will authorize an abandonment. Therefore, unless the 
Commission attaches postabandonment conditions to a cer-
tificate of abandonment, the Commission’s authorization of 
an abandonment brings its regulatory mission to an end.11

The proposition that, as a general matter, issuing a cer-
tificate of abandonment terminates the Commission’s ju-
risdiction is strongly buttressed by the Commission’s own 

10See, e. #., 49 U. S. C. §10906:
“If the Commission finds that the rail properties proposed to be abandoned 
are suitable for public purposes, the properties may be sold, leased, ex-
changed, or otherwise disposed of only under conditions provided in the 
order of the Commission. The conditions may include a prohibition on any 
such disposal for a period of not more than 180 days after the effective date 
of the order, unless the properties have first been offered, on reasonable 
terms, for sale for public purposes.”

See also 49 U. S. C. § 10905(f)(4) (no purchaser of an abandoned line 
“may transfer or discontinue service on such line prior to the end of the 
second year after consummation of the sale, nor may such purchaser trans-
fer such line, except to the carrier from whom it was purchased, prior to 
the end of the fifth year after consummation of the sale”).

11 This does not mean that in the postabandonment period, States are 
free to undo the very purposes for which the Commission authorized an 
abandonment. For example, if the Commission authorized an abandon-
ment on the ground that relocation of the track was essential to enable the 
carrier to provide adequate service elsewhere, pre-emption would almost 
certainly invalidate a subsequent order by a state court barring such a 
transfer. Cf. In re Boston & Maine Corp., 596 F. 2d 2, 5-7 (CAI 1979); 
Texas & Pac. R. Co. Abandonment between San Martine and Rock House 
in Culberson, Texas, 363 I. C. C. 666, 678-679 (1980). This problem is 
absent from the case at bar.
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interpretation of its regulatory authority. According to the 
Commission, “the disposition of rail property after an effec-
tive certificate of abandonment has been exercised is a mat-
ter beyond the scope of the Commission’s jurisdiction, and 
within a State’s reserved jurisdiction. Questions of title 
to, and disposition of, the property are the matters subject 
to State law.” Abandonment of Railroad Lines and Discon-
tinuance of Service, 365 I. C. C. 249, 261 (1981); see also 
Chicago & N. W. Transportation Co.—Abandonment—in 
Waukesha, Jefferson and Dane Counties, WI, I. C. C. 
Docket No. AB-1 (Sub-No. 144) (May 5, 1983) (set forth in 
App. to Joint Supplemental Memorandum of Appellant and 
Appellant-Intervenor A-l, A-5); Common Carrier Status of 
States, State Agencies and Instrumentalities, and Political 
Subdivisions, 363 I. C. C. 132, 135 (1980) (“When a rail line 
has been fully abandoned, it is no longer [a] rail line and the 
transfer of the line is not subject to our jurisdiction” (footnote 
omitted)), aff’d sub nom. Simmons v. ICC, 225 U. S. App. 
D. C. 84, 697 F. 2d 326 (1982); Modem Handcraft, Inc.— 
Abandonment in Jackson County, Mo., 363 I. C. C. 969, 972 
(1981). The Commission’s position, of course, is entitled to 
considerable deference since it represents the construction of 
a regulatory statute by the agency charged with the statute’s 
enforcement. See, e. g., Bureau of Alcohol, Tobacco and 
Firearms v. Federal Labor Relations Authority, 464 U. S. 
89, 97 (1983).

B
The second contention in support of a finding of pre-

emption is that the Minnesota condemnation statute, applied 
in the manner which appellant proposes, would obstruct the 
accomplishment of the objectives for which Congress enacted 
§10905. Cf. Hines n . Davidowitz, 312 U. S. 52, 67 (1941) 
(pre-emption arises when state law “stands as an obstacle 
to the accomplishment and execution of the full purposes 
and objectives of Congress”). More specifically, appellee 
maintains that if shippers are allowed to institute potentially
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lengthy condemnation proceedings against abandoned rail 
lines, the benefits of the 110-day time limit established by 
§ 10905 will be lost.12

We are unpersuaded. The expedited process provided by 
§ 10905 was intended to abbreviate the period during which a 
carrier is obligated to furnish financially burdensome service 
it seeks to escape through abandonment. State condemna-
tion proceedings do not interfere with that purpose insofar as 
such proceedings follow abandonment. After the Commis-
sion has authorized a carrier to abandon its lines, that carrier 
is relieved of its obligation to furnish rail service. Nothing 
in § 10905 indicates a federal interest in affording special 
protection to a carrier after the point at which the carrier’s 
federal obligation ends.13

Appellee also maintains that allowing appellant to bring 
condemnation proceedings after abandonment would contra-
vene the overall purpose of the Act: to make the railroad 
industry more efficient and productive. It is true that the 
exercise of state condemnation authority would prevent 
appellee from removing property subject to that authority 
from the Hayfield segment and shifting such property to 
higher-value uses elsewhere. It is also true that the exist-
ence of opportunity costs has been recognized by the Com-
mission as one factor to be taken into account in deciding 
whether to authorize an abandonment. See, e. g., State 
of Maine Dept, of Transportation n . ICC, 587 F. 2d 541, 
543-544 (CAI 1978). It does not follow however, that state 
condemnation authority thereby frustrates the federal aban-
donment scheme. What appellee overlooks is that § 10905 is 

12 According to the Court of Appeals “the benefits of the 110 day time 
schedule would be lost, since the state proceedings, once commenced, could 
take years.” 693 F. 2d, at 822-823 (citation omitted).

13 As the Conference Report on the Staggers Rail Act explained, one of 
the central aims of § 10905 was to “protec[t] carriers from protracted legal 
proceedings which are calculated merely to tediously extend the abandon-
ment process” H. R. Conf. Rep. No. 96-1430, p. 125 (1980) (emphasis 
added).
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expressly designed to allow an offeror to force a carrier to 
forgo abandonment in favor of continued operation through 
subsidization or purchase, regardless of the opportunity costs 
entailed by the inability to shift its assets to higher-value 
uses. See § 10905(f)(2). Offerors must be willing, of course, 
to subsidize or purchase the line so that the costs of continued 
operation are lifted from the carrier. § 10905(d). But alle-
viating the carrier’s burden does not alter the economic real-
ity that opportunity costs continue to be incurred; it merely 
shifts the incidence of those costs. In light of Congress’ 
imposition of solutions that subordinate opportunity costs 
to other considerations, state condemnation authority is not 
pre-empted merely because it may frustrate the economically 
optimal use of rail assets.

Finally, appellee maintains that appellant’s proposed appli-
cation of Minnesota law would interfere with the valuation 
procedure established by § 10905 by allowing appellant to 
relitigate the price the Commission established for the pur-
chase or subsidizing of appellee’s lines.14 Although it may 
seem unfair to allow a shipper a “second bite at the apple” in 
state condemnation proceedings after it has participated in, 
and then withdrawn from, negotiations under § 10905, that 
second opportunity does not frustrate the purpose of the fed-
eral valuation scheme. That purpose was to prevent carri-
ers from frustrating bona fide offers of subsidy or purchase 
through bad-faith negotiations, see supra, at 630-631, not to 
impose a blanket prohibition covering all postabandonment 
efforts to obtain abandoned property.15

14 The Court of Appeals accepted this argument and concluded that al-
lowing appellant to use Minnesota law to condemn the Hayfield segment 
“would circumvent the Commission’s determination of value.” 693 F. 2d, 
at 823.

15 The question whether appellant should be allowed to litigate the value 
of appellee’s abandoned rail property is an issue more appropriately 
analyzed in terms of res judicata rather than pre-emption. If an offeror 
participates in a § 10905 proceeding and obtains an unfavorable valuation, 
the Commission’s administrative determination may well have preclusive
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IV
We hold that appellant’s proposed application of Minnesota 

condemnation law is not pre-empted by the Staggers Act 
amendments to the Interstate Commerce Act. Accordingly, 
we reverse the judgment of the Court of Appeals and remand 
the case for further proceedings consistent with this opinion.

It is so ordered.

effect in state condemnation proceedings. See, e. g., United States v. 
Utah Constr. & Mining Co., 384 U. S. 394, 422 (1966) (administrative 
determinations usually have res judicata effect “[w]hen an administrative 
agency is acting in a judicial capacity and resolves disputed issues of fact 
properly before it which the parties have had an adequate opportunity 
to litigate”). On the other hand, the 60-day limit within which the 
Commission must fix a price for purchase or subsidy, see 49 U. S. C. 
§ 10905(f)(1)(A), may deprive the parties of the “adequate opportunity 
to litigate” required for the imposition of res judicata. We intimate no 
position on the issue inasmuch as it is not now before us.

Similarly, we leave open the issue whether state condemnation proceed-
ings could, consistent with the purposes of the federal abandonment 
scheme, fix a lower valuation upon abandoned property than the valuation 
arrived at in prior § 10905 proceedings.
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ARMCO INC. v. HARDESTY, TAX COMMISSIONER OF 
WEST VIRGINIA

APPEAL FROM THE SUPREME COURT OF APPEALS OF 
WEST VIRGINIA

No. 83-297. Argued April 17, 1984—Decided June 12, 1984

West Virginia imposes a gross receipts tax on businesses selling tangible 
property at wholesale. Local manufacturers are exempt from the tax, 
but are subject to a higher manufacturing tax. Appellant is an Ohio 
corporation that manufactures and sells steel products and conducted 
business in West Virginia. It challenged the wholesale tax on the 
ground, inter alia, that the tax discriminated against interstate com-
merce because of the exemption granted to local manufacturers. Appel-
lee State Tax Commissioner rejected the challenge. The Circuit Court 
reversed on other grounds, but in turn was reversed by the West Vir-
ginia Supreme Court of Appeals.

Held: The wholesale gross receipts tax unconstitutionally discriminates 
against interstate commerce. Pp. 642-646.

(a) Under the Commerce Clause, a State may not tax a transaction or 
incident more heavily when it crosses state lines than when it occurs 
entirely within the State. On its face, the wholesale tax has just that 
effect, since whether a wholesaler is subject to the tax depends upon 
whether it conducts manufacturing in the State or out of it. P. 642.

(b) The wholesale tax cannot be deemed a “compensating tax.” Man-
ufacturing and wholesaling are not “substantially equivalent events” 
such that the higher manufacturing tax can be said to compensate for the 
lighter burden placed on wholesalers from out of State by the wholesale 
tax. Pp. 642-643.

(c) Moreover, when the two taxes are considered together, dis-
crimination against interstate commerce persists, since if Ohio or any 
other State imposes a like tax on its manufacturers, then appellant and 
others from out of State will pay both a manufacturing tax and a whole-
sale tax while West Virginia sellers will pay only the manufacturing tax. 
Appellant need not prove actual discriminatory impact on it by pointing 
to a State that imposes a manufacturing tax that results in a total burden 
higher than that imposed on in-state manufacturers. Any other rule 
would mean that the constitutionality of West Virginia’s tax laws would 
depend on the shifting complexities of the 49 other States’ tax laws and 
that the validity of the taxes imposed on each taxpayer would depend on
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the particular other States in which it operated. Cf. Container Corp, of 
America v. Franchise Tax Board, 463 U. S. 159. Pp. 644-645.

----- W. Va.------ , 303 S. E. 2d 706, reversed.

Pow el l , J., delivered the opinion of the Court, in which Bur ger , C. J., 
and Bren nan , Whit e , Marsh all , Bla ckmun , Ste ve ns , and O’Con -
no r , JJ., joined. Rehn qui st , J., filed a dissenting opinion, post, p. 646.

Richard R. Dailey argued the cause for appellant. With 
him on the briefs were Edward H. Hein and Michael J. 
Rufkahr.

Robert Digges, Jr., Assistant Attorney General of West 
Virginia, argued the cause for appellee. With him on the 
brief were Chauncey H. Browning, Attorney General, and 
Jack C. McClung, Deputy Attorney General.*

Justi ce  Powell  delivered the opinion of the Court.
In this appeal an Ohio corporation claims that West Virgin-

ia’s wholesale gross receipts tax, from which local manufac-
turers are exempt, unconstitutionally discriminates against 
interstate commerce. We agree and reverse the state 
court’s judgment upholding the tax.

I
Appellant Armco Inc. is an Ohio corporation qualified to do 

business in West Virginia. Its primary business is manufac-
turing and selling steel products. From 1970 through 1975, 
the time at issue here, Armco conducted business in West 
Virginia through five divisions or subdivisions. Two of these 
had facilities and employees in the State, while the other 

*Briefs of amici curiae urging affirmance were filed for the State of 
Washington by Kenneth 0. Eikenberry, Attorney General, and Leland 
T. Johnson and Timothy R. Malone, Assistant Attorneys General; and 
for the National Conference of State Legislatures et al. by Lawrence 
R. Velvet, Elaine D. Kaplan, and Stefan F. Tucker.
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three sold various products to customers in the State only 
through franchisees or nonresident traveling salesmen.1

West Virginia imposes a gross receipts tax on persons en-
gaged in the business of selling tangible property at whole-
sale. W. Va. Code § ll-13-2c (1983).2 For the years 1970 
through 1975 Armco took the position that the gross receipts 
tax could not be imposed on the sales it made through fran-
chisees and nonresident salesmen. In addition, because local 
manufacturers were exempt from the tax, see § 11-13-2,3 
Armco argued that the tax discriminated against interstate 

‘The company’s Mining Division mined, cleaned, and sold coal in the 
State, and part of the Metal Products Division sold various construction 
and drainage products through an office in the State staffed by three em-
ployees. The Metal Products Division’s metal buildings were sold in the 
State exclusively by two franchised dealers resident in the State. The 
Steel Group and the Union Wire Rope Group had no office in West Virginia 
but sold steel and wire rope through nonresident traveling salesmen who 
solicited sales from customers in the State.

2 For the years 1971 through 1975, § ll-13-2c provided, in relevant part:
“Upon every person engaging or continuing within this state in the busi-

ness of selling any tangible property whatsoever, real or personal, . . . 
there is . . . hereby levied, and shall be collected, a tax equivalent to fifty- 
five one-hundredths of one percent of the gross income of the business, 
except that in the business of selling at wholesale the tax shall be equal to 
twenty-seven one-hundredths of one percent of the gross income of the 
business.” 1971 W. Va. Acts, ch. 169.
The tax on wholesale gross receipts was 0.25% prior to 1971. 1959 W. Va. 
Acts, ch. 167.

3 West Virginia Code § 11-13-2 (1983) provides an exemption for persons 
engaged in the State in manufacturing or in extracting natural resources, 
and selling their products. For the years at issue here, it read as follows, 
in relevant part:
“[A]ny person exercising any privilege taxable under sections two-a [ex-
tracting and producing natural resources for sale] or two-b [manufacturing] 
of this article and engaging in the business of selling his natural resources 
or manufactured products ... to producers of natural resources, manufac-
turers, wholesalers, jobbers, retailers or commercial consumers for use or 
consumption in the purchaser’s business shall not be required to pay the 
tax imposed in section two-c [§ 11—13—2c] of this article.” 1955 W. Va. 
Acts, ch. 165, §2; 1971 W. Va. Acts, ch. 169.
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commerce. After a hearing, the State Tax Commissioner, 
who is appellee here, determined that the tax was properly 
assessed on the sales at issue, and that Armco had not shown 
the tax was discriminatory.4 The Circuit Court of Kanawha 
County reversed, holding that the nexus between the sales 
and the State was insufficient to support imposition of the 
tax.

The West Virginia Supreme Court of Appeals reversed the 
Circuit Court and upheld the tax. ----- W. Va.------ , 303 
S. E. 2d 706 (1983). Viewing all of Armco’s activities in the 
State as a “unitary business,” the court held that the tax-
payer had a substantial nexus with the State and that the 
taxpayer’s total tax was fairly related to the services and 
benefits provided to Armco by the State. Id., at----- ,----- ,
303 S. E. 2d, at 714, 716. It also held that the tax did not 
discriminate against interstate commerce; while local manu-
facturers making sales in the State were exempt from the 
gross receipts tax, they paid a much higher manufacturing 
tax.6 Id., at----- ,----- , 303 S. E. 2d, at 716-717.

We noted probable jurisdiction, 464 U. S. 1016 (1983), and 
now reverse. Since we hold that West Virginia’s tax does 
discriminate unconstitutionally against interstate commerce, 
we do not reach Armco’s argument that there was not a suffi-
cient nexus between the State and the sales at issue here to 
permit taxation of them.

4 The Commissioner waived statutory penalties on the disputed amount 
because he found that Armco’s objections were a “good faith effort to inter-
pret a substantial question of law.” App. to Juris. Statement 49a.

B West Virginia Code § ll-13-2b (1983) imposes a manufacturing tax of 
0.88% on the value of products manufactured in the State. The value of 
the product is measured by the gross proceeds derived from its sale. If 
the product is manufactured in part out of State, the sale price is multiplied 
by that portion of the manufacturer’s payroll costs or total costs attribut-
able to West Virginia. As relevant here, the tax is imposed on “every per-
son engaging or continuing within this state in the business of manufactur-
ing, compounding or preparing for sale, profit, or commercial use, . . . any 
article . . . substance or. . . commodity.” Prior to 1971, the tax rate was 
0.8%. 1967 W. Va. Acts, ch. 188; see 1971 W. Va. Acts, ch. 169.
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II
It long has been established that the Commerce Clause of 

its own force protects free trade among the States. Boston 
Stock Exchange v. State Tax Common, 429 U. S. 318, 328 
(1977); Freeman n . Hewit, 329 U. S. 249, 252 (1946). One 
aspect of this protection is that a State “may not discriminate 
between transactions on the basis of some interstate ele-
ment.” Boston Stock Exchange, supra, at 332, n. 12. That 
is, a State may not tax a transaction or incident more heavily 
when it crosses state lines than when it occurs entirely within 
the State.

On its face, the gross receipts tax at issue here appears to 
have just this effect. The tax provides that two companies 
selling tangible property at wholesale in West Virginia will 
be treated differently depending on whether the taxpayer 
conducts manufacturing in the State or out of it. Thus, if the 
property was manufactured in the State, no tax on the sale is 
imposed. If the property was manufactured out of the State 
and imported for sale, a tax of 0.27% is imposed on the sale 
price. See General Motors Corp. v. Washington, 377 U. S. 
436, 459 (1964) (Goldberg, J., dissenting) (similar provision in 
Washington, “on its face, discriminated against interstate 
wholesale sales to Washington purchasers for it exempted 
the intrastate sales of locally made products while taxing the 
competing sales of interstate sellers”); Columbia Steel Co. v. 
State, 30 Wash. 2d 658, 664, 192 P. 2d 976, 979 (1948) (invali-
dating Washington tax).

The court below was of the view that no such discrimina-
tion in favor of local, intrastate commerce occurred because 
taxpayers manufacturing in the State were subject to a far 
higher tax of 0.88% of the sale price. This view is mistaken. 
The gross sales tax imposed on Armco cannot be deemed a 
“compensating tax” for the manufacturing tax imposed on its 
West Virginia competitors. In Maryland n . Louisiana, 451 
U. S. 725, 758-759 (1981), the Court refused to consider a tax 
on the first use in Louisiana of gas brought in from out of 
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State to be a complement of a severance tax in the same 
amount imposed on gas produced in the State. Severance 
and first use or processing were not “substantially equivalent 
event[s]” on which compensating taxes might be imposed. 
Id., at 759. Here, too, manufacturing and wholesaling are 
not “substantially equivalent events” such that the heavy tax 
on in-state manufacturers can be said to compensate for the 
admittedly lighter burden placed on wholesalers from out of 
State. Manufacturing frequently entails selling in the State, 
but we cannot say which portion of the manufacturing tax is 
attributable to manufacturing, and which portion to sales.6 
The fact that the manufacturing tax is not reduced when a 
West Virginia manufacturer sells its goods out of State, and 
that it is reduced when part of the manufacturing takes place 
out of State, makes clear that the manufacturing tax is just 
that, and not in part a proxy for the gross receipts tax 
imposed on Armco and other sellers from other States.7

6 One would expect that a manufacturing tax might be larger than a gross 
receipts tax since an in-state manufacturer normally benefits to a greater 
extent from services provided by the State than does a transient whole-
saler. Cf. Complete Auto Transit, Inc. v. Brady, 430 U. S. 274, 279 
(1977) (state tax will be upheld if it is “fairly related to the services pro-
vided by the State”).

7 The court below relied upon Alaska v. Arctic Maid, 366 U. S. 199 
(1961). That case does not control because the statute there merely laid a 
nondiscriminatory tax on a particular kind of business, operating freezer 
ships in Alaska. This was deemed a different business from operating a 
cannery in Alaska, on which a different (in fact, higher) tax was imposed. 
See id., at 205. There is no dispute that Armco and the exempt West Vir-
ginia manufacturers operate in precisely the same business of wholesaling 
in that State. That an exemption is required to ensure that the gross re-
ceipts tax will not apply to the latter makes this clear. The same is true of 
Caskey Baking Co. v. Virginia, 313 U. S. 117, 119-120, 121 (1941). The 
latter case in any event was decided under the now rejected notion that 
only “direct” burdens on interstate commerce were disapproved, while 
“indirect” burdens that were the result of taxation of intrastate commerce 
were constitutional. See id., at 120, and n. 4; Department of Revenue of 
Washington v. Association of Washington Stevedoring Cos., 435 U. S. 734,
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Moreover, when the two taxes are considered together, 
discrimination against interstate commerce persists. If Ohio 
or any of the other 48 States imposes a like tax on its manu-
facturers—which they have every right to do—then Armco 
and others from out of State will pay both a manufacturing 
tax and a wholesale tax while sellers resident in West Vir-
ginia will pay only the manufacturing tax. For example, if 
Ohio were to adopt the precise scheme here, then an inter-
state seller would pay the manufacturing tax of 0.88% and 
the gross receipts tax of 0.27%; a purely intrastate seller 
would pay only the manufacturing tax of 0.88% and would be 
exempt from the gross receipts tax.

Appellee suggests that we should require Armco to prove 
actual discriminatory impact on it by pointing to a State that 
imposes a manufacturing tax that results in a total burden 
higher than that imposed on Armco’s competitors in West 
Virginia. This is not the test. In Container Corp, of Amer-
ica v. Franchise Tax Board, 463 U. S. 159, 169 (1983), the 
Court noted that a tax must have “what might be called inter-
nal consistency—that is the [tax] must be such that, if applied 
by every jurisdiction,” there would be no impermissible in-
terference with free trade. In that case, the Court was dis-
cussing the requirement that a tax be fairly apportioned to 
reflect the business conducted in the State. A similar rule 
applies where the allegation is that a tax on its face discrimi-
nates against interstate commerce. A tax that unfairly ap-
portions income from other States is a form of discrimination 
against interstate commerce. See also id., at 170-171. Any 
other rule would mean that the constitutionality of West Vir-

750 (1978). This distinction also appears to have governed the definition of 
the business in which the taxpayer was engaged.

We acknowledge our recent dismissal for want of a substantial federal 
question of a case raising, inter alia, a nearly identical challenge to the 
West Virginia gross receipts tax. Columbia Gas Transmission Corp. v. 
Rose, 459 U. S. 807 (1982). We may find it necessary not to follow such a 
precedent when the issue is given plenary consideration. See, e. g., 
Caban v. Mohammed, 441 U. S. 380, 390, n. 9 (1979).
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ginia’s tax laws would depend on the shifting complexities of 
the tax codes of 49 other States, and that the validity of the 
taxes imposed on each taxpayer would depend on the particu-
lar other States in which it operated.8

It is true, as the State of Washington appearing as amicus 
curiae points out, that Armco would be faced with the same 
situation that it complains of here if Ohio (or some other 
State) imposed a tax only upon manufacturing, while West 
Virginia imposed a tax only upon wholesaling. In that situa-
tion, Armco would bear two taxes, while West Virginia sell-
ers would bear only one. But such a result would not arise 
from impermissible discrimination against interstate com-
merce but from fair encouragement of in-state business. 
What we said in Boston Stock Exchange, 429 U. S., at 
336-337, is relevant here as well:

“Our decision today does not prevent the States from 
structuring their tax systems to encourage the growth 

8 What was said in a related context is relevant:
“It is suggested, however, that the validity of a gross sales tax should 

depend on whether another State has also sought to impose its burden on 
the transactions. If another State has taxed the same interstate trans-
action, the burdensome consequences to interstate trade are undeniable. 
But that, for the time being, only one State has taxed is irrelevant to the 
kind of freedom of trade which the Commerce Clause generated. The im-
munities implicit in the Commerce Clause and the potential taxing power of 
a State can hardly be made to depend, in the world of practical affairs, on 
the shifting incidence of the varying tax laws of the various States at a par-
ticular moment. Courts are not possessed of instruments of determination 
so delicate as to enable them to weigh the various factors in a complicated 
economic setting which, as to an isolated application of a State tax, might 
mitigate the obvious burden generally created by a direct tax on com-
merce.” Freeman v. Hewit, 329 U. S. 249, 256 (1946).
The court in Columbia Steel Co. v. State, 30 Wash. 2d 658, 662-664, 192 
P. 2d 976, 978-979 (1948), found this language dispositive in invalidating 
a Washington tax scheme identical to that here. See also Halliburton 
Oil Well Co. v. Reily, 373 U. S. 64, 72 (1963) (deleterious effects on free 
commerce of Louisiana’s tax would be exacerbated “[i]f similar unequal tax 
structures were adopted in other States”).
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and development of intrastate commerce and industry. 
Nor do we hold that a State may not compete with other 
States for a share of interstate commerce; such compe-
tition lies at the heart of a free trade policy. We hold 
only that in the process of competition no State may 
discriminatorily tax the products manufactured or the 
business operations performed in any other State.”

The judgment below is reversed.
It is so ordered.

Justic e  Rehnq uis t , dissenting.
The Court today strikes down West Virginia’s wholesale 

gross receipts tax, finding that the wholesale tax unconstitu-
tionally discriminates against interstate commerce, because 
local manufacturers are granted an exemption from the whole-
sale tax if they pay a manufacturing tax on their gross manufac-
turing receipts. Appellant’s arguments, however, effectively 
rest on the hypothetical burden it might face if another State 
levied a corresponding tax on its manufacturers. Because 
appellant has not shown that the taxes paid by out-of-state 
wholesalers on the same goods are higher than the taxes paid 
by in-state manufacturer-wholesalers, I would affirm the 
decision below. It is plain that West Virginia’s tax would be 
unconstitutionally discriminatory if it levied no tax on manu-
facturing or taxed manufacturing at a lower rate than whole-
saling, for then the out-of-state wholesaler would be paying a 
higher tax than the in-state manufacturer-wholesaler. But 
that is not the case here. Instead, a manufacturer selling his 
products at wholesale in West Virginia pays a much higher 
overall tax rate than the out-of-state wholesaler. The Court 
dismisses that fact, asserting that because in-state manufac-
turers formally pay no wholesale tax, the taxing scheme is 
facially discriminatory. The Court also rejects the possibility 
that West Virginia’s manufacturing tax incorporates the tax 
otherwise levied on wholesale sales.

Neither of these reasons, in my view, supports invalidating 
the State’s wholesale tax scheme. Our prior decisions indi-
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cate that when considering whether a tax is discriminatory, 
“equality for the purposes of competition and the flow of com-
merce is measured in dollars and cents, not legal abstrac-
tions.” Halliburton Oil Well Co. v. Reily, 373 U. S. 64, 70 
(1963) (footnote omitted). See also Maryland n . Louisiana, 
451 U. S. 725, 756 (1981) (state tax must be examined for 
practical effect). Examining the State’s tax structure as a 
whole, see Washington v. United States, 460 U. S. 536, 545- 
546 (1983), it is plain that West Virginia has not created a tax 
granting a direct commercial advantage to local businesses. 
See Boston Stock Exchange v. State Tax Comm’n, 429 U. S. 
318, 329 (1977) (transfer tax on local stock sales one-half the 
rate imposed on out-of-state sales). Under West Virginia’s 
taxing scheme, in-state manufacturer-wholesalers pay a tax 
rate of 0.88% on the value of the manufactured product, while 
out-of-state wholesalers pay only a 0.27% tax on the whole-
sale value. Thus, at the wholesale level at which appellant 
competes with in-state manufactured goods, it is quite likely 
that appellant pays much less in state taxes than any in-state 
manufacturer-wholesaler. This fact, in my view, suffices to 
rebut appellant’s argument that the State’s wholesale tax 
discriminates against interstate trade. Cf. Washington v. 
United States, supra, at 541-542 (Federal Government and 
federal contractors pay less tax than local contractors); 
Alaska v. Arctic Maid, 366 U. S. 199, 204 (1961) (local fish 
processors paid higher tax).*

The Court also justifies its decision on the ground that if 
Ohio, or any State where appellant may manufacture prod-
ucts sold in West Virginia, imposed a manufacturing tax, 

* Admittedly, because the tax paid by manufacturers is imposed on the 
manufactured value, while wholesalers pay a tax on the wholesale value, it 
is theoretically possible for appellant to pay a higher amount of tax than an 
in-state manufacturer. For this to happen, however, the wholesale value 
would have to be more than three and one-quarter times the manufactured 
value. In normal practice this price differential would seem unlikely. In 
any event, appellant has failed to show that it in fact pays a higher tax than 
an in-state manufacturer. Cf. General Motors Corp. v. Washington, 377 
U. S. 436, 448-449 (1964).
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appellant might possibly pay more taxes on its goods sold in 
West Virginia than a local manufacturer. But appellant has 
not demonstrated that it in fact has a higher tax burden in 
West Virginia solely by reason of interstate commerce. The 
Court sidesteps that fact, however, by borrowing a concept 
employed in our net income tax cases. Under that line of 
cases a state tax must have an internal consistency that takes 
into consideration the impact on interstate commerce if other 
jurisdictions employed the same tax. See Container Corp, 
of America v. Franchise Tax Board, 463 U. S. 159, 169 
(1983). It is perfectly proper to examine a State’s net 
income tax system for hypothethical burdens on interstate 
commerce. Nevertheless, that form of analysis is irrelevant 
to examining the validity of a gross receipts tax system based 
on manufacturing or wholesale transactions. Where a 
State’s taxes are linked exactly to the activities taxed, it 
should be unnecessary to examine a hypothetical taxing 
scheme to see if interstate commerce would be unduly 
burdened. See Standard Pressed Steel Co. v. Washington 
Revenue Dept., 419 U. S. 560, 564 (1975); cf. Commonwealth 
Edison Co. v. Montana, 453 U. S. 609, 617 (1981).

The Court’s analysis also employs a formalism I thought 
we had generally abandoned in Complete Auto Transit, Inc. 
v. Brady, 430 U. S. 274, 288-289, n. 15 (1977), where we re-
jected the per se rule and the administrative convenience that 
attended our former holding in Spector Motor Service, Inc. v. 
O’Connor, 340 U. S. 602 (1951). I would apply a similarly 
realistic approach to this case and uphold West Virginia’s 
wholesale tax scheme.
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Respondent was charged in a New York state court with criminal posses-
sion of a weapon. The record showed that a woman approached two 
police officers who were on road patrol, told them that she had just 
been raped, described her assailant, and told them that the man had just 
entered a nearby supermarket and was carrying a gun. While one of 
the officers radioed for assistance, the other (Officer Kraft) entered the 
store and spotted respondent, who matched the description given by the 
woman. Respondent ran toward the rear of the store, and Officer Kraft 
pursued him with a drawn gun but lost sight of him for several seconds. 
Upon regaining sight of respondent, Officer Kraft ordered him to stop 
and put his hands over his head; frisked him and discovered that he was 
wearing an empty shoulder holster; and, after handcuffing him, asked 
him where the gun was. Respondent nodded toward some empty car-
tons and responded that “the gun is over there.” Officer Kraft then 
retrieved the gun from one of the cartons, formally arrested respondent, 
and read him his rights under Miranda v. Arizona, 384 U. S. 436. Re-
spondent indicated that he would answer questions without an attorney 
being present and admitted that he owned the gun and had purchased it 
in Florida. The trial court excluded respondent’s initial statement and 
the gun because the respondent had not yet been given the Miranda 
warnings, and also excluded respondent’s other statements as evidence 
tainted by the Miranda violation. Both the Appellate Division of 
the New York Supreme Court and the New York Court of Appeals 
affirmed.

Held: The Court of Appeals erred in affirming the exclusion of respond-
ent’s initial statement and the gun because of Officer Kraft’s failure 
to read respondent his Miranda rights before attempting to locate the 
weapon. Accordingly, it also erred in affirming the exclusion of re-
spondent’s subsequent statements as illegal fruits of the Miranda viola-
tion. This case presents a situation where concern for public safety 
must be paramount to adherence to the literal language of the prophylac-
tic rules enunciated in Miranda. Pp. 653-660.

(a) Although respondent was in police custody when he made his 
statements and the facts come within the ambit of Miranda, neverthe-
less on these facts there is a “public safety” exception to the requirement 
that Miranda warnings be given before a suspect’s answers may be ad-



650 OCTOBER TERM, 1983

Syllabus 467 U. S.

mitted into evidence, and the availability of that exception does not de-
pend upon the motivation of the individual officers involved. The doc-
trinal underpinnings of Miranda do not require that it be applied in all 
its rigor to a situation in which police officers ask questions reasonably 
prompted by a concern for the public safety. In this case, so long as the 
gun was concealed somewhere in the supermarket, it posed more than 
one danger to the public safety: an accomplice might make use of it, or a 
customer or employee might later come upon it. Pp. 655-657.

(b) Procedural safeguards that deter a suspect from responding, and 
increase the possibility of fewer convictions, were deemed acceptable 
in Miranda in order to protect the Fifth Amendment privilege against 
compulsory self-incrimination. However, if Miranda warnings had 
deterred responses to Officer Kraft’s question about the whereabouts 
of the gun, the cost would have been something more than merely the 
failure to obtain evidence useful in convicting respondent. An answer 
was needed to insure that future danger to the public did not result from 
the concealment of the gun in a public area. P. 657.

(c) The narrow exception to the Miranda rule recognized here will to 
some degree lessen the desirable clarity of that rule. However, the 
exception will not be difficult for police officers to apply because in 
each case it will be circumscribed by the exigency which justifies it. 
Police officers can and will distinguish almost instinctively between ques-
tions necessary to secure their own safety or the safety of the public and 
questions designed solely to elicit testimonial evidence from a suspect. 
Pp. 658-659.

58 N. Y. 2d 664, 444 N. E. 2d 984, reversed and remanded.

Rehn quis t , J., delivered the opinion of the Court, in which Bur ger , 
C. J., and Whit e , Bla ckmun , and Powe ll , JJ., joined. O’Con no r , J., 
filed an opinion concurring in the judgment in part and dissenting in part, 
post, p. 660. Marsh al l , J., filed a dissenting opinion, in which Bren -
nan  and Ste ve ns , JJ., joined, post, p. 674.

Steven J. Rappaport argued the cause for petitioner. 
With him on the briefs were John J. Santucci and Richard 
G. Denzer.

David A. Strauss argued the cause for the United States 
as amicus curiae urging reversal. With him on the brief 
were Solicitor General Lee, Assistant Attorney General 
Trott, and Deputy Solicitor General Frey.

Steven J. Hyman argued the cause and filed a brief for 
respondent.



NEW YORK v. QUARLES 651

649 Opinion of the Court

Justic e Rehn qu is t  delivered the opinion of the Court.
Respondent Benjamin Quarles was charged in the New 

York trial court with criminal possession of a weapon. The 
trial court suppressed the gun in question, and a statement 
made by respondent, because the statement was obtained by 
police before they read respondent his “Miranda rights.” 
That ruling was affirmed on appeal through the New York 
Court of Appeals. We granted certiorari, 461 U. S. 942 
(1983), and we now reverse.1 We conclude that under the 
circumstances involved in this case, overriding consider-
ations of public safety justify the officer’s failure to provide 
Miranda warnings before he asked questions devoted to 
locating the abandoned weapon.

On September 11, 1980, at approximately 12:30 a. m., Offi-
cer Frank Kraft and Officer Sal Scarring were on road patrol 
in Queens, N. Y., when a young woman approached their 
car. She told them that she had just been raped by a black 
male, approximately six feet tall, who was wearing a black 
jacket with the name “Big Ben” printed in yellow letters on 
the back. She told the officers that the man had just entered 

1 Although respondent has yet to be tried in state court, the suppression 
ruling challenged herein is a “final judgment” within the meaning of 28 
U. S. C. § 1257(3), and we have jurisdiction over this case. In Cox 
Broadcasting Corp. v. Cohn, 420 U. S. 469, 477 (1975), we identified four 
categories of cases where the Court will treat a decision of the highest 
state court as final for § 1257 purposes even though further proceedings are 
anticipated in the lower state courts. This case, which comes to this Court 
in the same posture as Michigan v. Clifford, 464 U. S. 287 (1984), decided 
earlier this Term, falls within the category which includes “those situations 
where the federal claim has been finally decided . . . but in which later 
review of the federal issue cannot be had, whatever the ultimate outcome 
of the case.” 420 U. S., at 481. In this case should the State convict 
respondent at trial, its claim that certain evidence was wrongfully sup-
pressed will be moot. Should respondent be acquitted at trial, the State 
will be precluded from pressing its federal claim again on appeal. See 
California v. Stewart, 384 U. S. 436, 498, n. 71 (1966) (decided with 
Miranda v. Arizona).
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an A & P supermarket located nearby and that the man was 
carrying a gun.

The officers drove the woman to the supermarket, and 
Officer Kraft entered the store while Officer Scarring radioed 
for assistance. Officer Kraft quickly spotted respondent, 
who matched the description given by the woman, approach-
ing a checkout counter. Apparently upon seeing the officer, 
respondent turned and ran toward the rear of the store, and 
Officer Kraft pursued him with a drawn gun. When re-
spondent turned the corner at the end of an aisle, Officer 
Kraft lost sight of him for several seconds, and upon regain-
ing sight of respondent, ordered him to stop and put his 
hands over his head.

Although more than three other officers had arrived on the 
scene by that time, Officer Kraft was the first to reach 
respondent. He frisked him and discovered that he was 
wearing a shoulder holster which was then empty. After 
handcuffing him, Officer Kraft asked him where the gun was. 
Respondent nodded in the direction of some empty cartons 
and responded, “the gun is over there.” Officer Kraft 
thereafter retrieved a loaded .38-caliber revolver from one of 
the cartons, formally placed respondent under arrest, and 
read him his Miranda rights from a printed card. Respond-
ent indicated that he would be willing to answer questions 
without an attorney present. Officer Kraft then asked 
respondent if he owned the gun and where he had purchased 
it. Respondent answered that he did own it and that he 
had purchased it in Miami, Fla.

In the subsequent prosecution of respondent for criminal 
possession of a weapon,2 the judge excluded the statement, 
“the gun is over there,” and the gun because the officer had 
not given respondent the warnings required by our decision 
in Miranda v. Arizona, 384 U. S. 436 (1966), before asking 

2 The State originally charged respondent with rape, but the record 
provides no information as to why the State failed to pursue that charge.
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him where the gun was located. The judge excluded the 
other statements about respondent’s ownership of the gun 
and the place of purchase, as evidence tainted by the prior 
Miranda violation. The Appellate Division of the Supreme 
Court of New York affirmed without opinion. 85 App. Div. 
2d 936, 447 N. Y. S. 2d 84 (1981).

The Court of Appeals granted leave to appeal and affirmed 
by a 4-3 vote. 58 N. Y. 2d 664, 444 N. E. 2d 984 (1982). It 
concluded that respondent was in “custody” within the mean-
ing of Miranda during all questioning and rejected the 
State’s argument that the exigencies of the situation justified 
Officer Kraft’s failure to read respondent his Miranda rights 
until after he had located the gun. The court declined to rec-
ognize an exigency exception to the usual requirements of 
Miranda because it found no indication from Officer Kraft’s 
testimony at the suppression hearing that his subjective 
motivation in asking the question was to protect his own 
safety or the safety of the public. 58 N. Y. 2d, at 666, 444 
N. E. 2d, at 985. For the reasons which follow, we believe 
that this case presents a situation where concern for public 
safety must be paramount to adherence to the literal lan-
guage of the prophylactic rules enunciated in Miranda.3

3 We have long recognized an exigent-circumstances exception to the 
warrant requirement in the Fourth Amendment context. See, e. g., 
Michigan v. Tyler, 436 U. S. 499, 509 (1978); Warden v. Hayden, 387 U. S. 
294, 298-300 (1967); Johnson v. United States, 333 U. S. 10, 14-15 (1948). 
We have found the warrant requirement of the Fourth Amendment inap-
plicable in cases where the “ ‘exigencies of the situation’ make the needs of 
law enforcement so compelling that the warrantless search is objectively 
reasonable under the Fourth Amendment.” Mincey v. Arizona, 437 U. S. 
385, 394 (1978), quoting McDonald v. United States, 335 U. S. 451, 456 
(1948). Although “the Fifth Amendment’s strictures, unlike the Fourth’s, 
are not removed by showing reasonableness,” Fisher v. United States, 
425 U. S. 391, 400 (1976), we conclude today that there are limited cir-
cumstances where the judicially imposed strictures of Miranda are 
inapplicable.
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The Fifth Amendment guarantees that “[n]o person . . . 
shall be compelled in any criminal case to be a witness against 
himself.” In Miranda this Court for the first time extended 
the Fifth Amendment privilege against compulsory self-
incrimination to individuals subjected to custodial inter-
rogation by the police. 384 U. S., at 460-461, 467. The 
Fifth Amendment itself does not prohibit all incriminating 
admissions; “[a]bsent some officially coerced self-accusation, 
the Fifth Amendment privilege is not violated by even the 
most damning admissions.” United States v. Washington, 
431 U. S. 181, 187 (1977) (emphasis added). The Miranda 
Court, however, presumed that interrogation in certain 
custodial circumstances4 is inherently coercive and held that 
statements made under those circumstances are inadmissible 
unless the suspect is specifically informed of his Miranda 
rights and freely decides to forgo those rights. The pro-
phylactic Miranda warnings therefore are “not themselves 
rights protected by the Constitution but [are] instead 
measures to insure that the right against compulsory self-
incrimination [is] protected.” Michigan v. Tucker, 417 
U. S. 433, 444 (1974); see Edwards v. Arizona, 451 U. S. 
477, 492 (1981) (Powell , J., concurring). Requiring 
Miranda warnings before custodial interrogation provides 
“practical reinforcement” for the Fifth Amendment right. 
Michigan v. Tucker, supra, at 444.

In this case we have before us no claim that respondent’s 
statements were actually compelled by police conduct which 
overcame his will to resist. See Beckwith v. United States, 
425 U. S. 341, 347-348 (1976); Davis v. North Carolina, 384 
U. S. 737 (1966). Thus the only issue before us is whether 

4 Miranda on its facts applies to station house questioning, but we have 
not so limited it in our subsequent cases, often over strong dissent. See, 
e. g., Rhode Island v. Innis, 446 U. S. 291 (1980) (police car); Orozco n . 
Texas, 394 U. S. 324 (1969) (defendant’s bedroom); Mathis v. United 
States, 391 U. S. 1 (1968) (prison cell during defendant’s sentence for an 
unrelated offense); but see Orozco v. Texas, supra, at 328-331 (Whi te , J., 
dissenting).
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Officer Kraft was justified in failing to make available to re-
spondent the procedural safeguards associated with the privi-
lege against compulsory self-incrimination since Miranda.5 

The New York Court of Appeals was undoubtedly correct 
in deciding that the facts of this case come within the ambit of 
the Miranda decision as we have subsequently interpreted it. 
We agree that respondent was in police custody because we 
have noted that “the ultimate inquiry is simply whether there 
is a ‘formal arrest or restraint on freedom of movement’ of 
the degree associated with a formal arrest,” California v. 
Beheler, 463 U. S. 1121, 1125 (1983) (per curiam), quoting 
Oregon v. Mathiason, 429 U. S. 492, 495 (1977) (per curiam). 
Here Quarles was surrounded by at least four police officers 
and was handcuffed when the questioning at issue took place. 
As the New York Court of Appeals observed, there was 
nothing to suggest that any of the officers were any longer 
concerned for their own physical safety. 58 N. Y. 2d, at 666, 
444 N. E. 2d, at 985. The New York Court of Appeals’ ma-
jority declined to express an opinion as to whether there 
might be an exception to the Miranda rule if the police had 
been acting to protect the public, because the lower courts in 
New York had made no factual determination that the police 
had acted with that motive. Ibid.

We hold that on these facts there is a “public safety” ex-
ception to the requirement that Miranda warnings be given 
before a suspect’s answers may be admitted into evidence, 

6 The dissent curiously takes us to task for “endors[ing] the introduction 
of coerced self-incriminating statements in criminal prosecutions,” post, at 
674, and for “sanctioning] sub silentio criminal prosecutions based on 
compelled self-incriminating statements.” Post, at 686. Of course our 
decision today does nothing of the kind. As the Miranda Court itself rec-
ognized, the failure to provide Miranda warnings in and of itself does not 
render a confession involuntary, Miranda v. Arizona, 384 U. S., at 457, 
and respondent is certainly free on remand to argue that his statement was 
coerced under traditional due process standards. Today we merely reject 
the only argument that respondent has raised to support the exclusion of 
his statement, that the statement must be presumed compelled because of 
Officer Kraft’s failure to read him his Miranda warnings.
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and that the availability of that exception does not depend 
upon the motivation of the individual officers involved. In a 
kaleidoscopic situation such as the one confronting these offi-
cers, where spontaneity rather than adherence to a police 
manual is necessarily the order of the day, the application of 
the exception which we recognize today should not be made 
to depend on post hoc findings at a suppression hearing con-
cerning the subjective motivation of the arresting officer.6 
Undoubtedly most police officers, if placed in Officer Kraft’s 
position, would act out of a host of different, instinctive, and 
largely unverifiable motives—their own safety, the safety of 
others, and perhaps as well the desire to obtain incriminating 
evidence from the suspect.

Whatever the motivation of individual officers in such a 
situation, we do not believe that the doctrinal underpinnings 
of Miranda require that it be applied in all its rigor to a 
situation in which police officers ask questions reasonably 
prompted by a concern for the public safety. The Miranda 
decision was based in large part on this Court’s view that the 
warnings which it required police to give to suspects in cus-
tody would reduce the likelihood that the suspects would fall 
victim to constitutionally impermissible practices of police 
interrogation in the presumptively coercive environment of 
the station house. 384 U. S., at 455-458. The dissenters 
warned that the requirement of Miranda warnings would 
have the effect of decreasing the number of suspects who re-
spond to police questioning. Id., at 504, 516-517 (Harlan, J., 
joined by Stewart and White , JJ., dissenting). The Mi-
randa majority, however, apparently felt that whatever the 

6 Similar approaches have been rejected in other contexts. See Rhode 
Island v. Innis, supra, at 301 (officer’s subjective intent to incriminate not 
determinative of whether “interrogation” occurred); United States v. Men-
denhall, 446 U. S. 544, 554, and n. 6 (1980) (opinion of Stewart, J.) (offi-
cer’s subjective intent to detain not determinative of whether a “seizure” 
occurred within the meaning of the Fourth Amendment); United States v. 
Robinson, 414 U. S. 218, 236, and n. 7 (1973) (officer’s subjective fear not 
determinative of necessity for “search incident to arrest” exception to the 
Fourth Amendment warrant requirement).
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cost to society in terms of fewer convictions of guilty sus-
pects, that cost would simply have to be borne in the interest 
of enlarged protection for the Fifth Amendment privilege.

The police in this case, in the very act of apprehending a 
suspect, were confronted with the immediate necessity of 
ascertaining the whereabouts of a gun which they had every 
reason to believe the suspect had just removed from his 
empty holster and discarded in the supermarket. So long as 
the gun was concealed somewhere in the supermarket, with 
its actual whereabouts unknown, it obviously posed more 
than one danger to the public safety: an accomplice might 
make use of it, a customer or employee might later come 
upon it.

In such a situation, if the police are required to recite the 
familiar Miranda warnings before asking the whereabouts of 
the gun, suspects in Quarles’ position might well be deterred 
from responding. Procedural safeguards which deter a sus-
pect from responding were deemed acceptable in Miranda in 
order to protect the Fifth Amendment privilege; when the 
primary social cost of those added protections is the possibil-
ity of fewer convictions, the Miranda majority was willing 
to bear that cost. Here, had Miranda warnings deterred 
Quarles from responding to Officer Kraft’s question about the 
whereabouts of the gun, the cost would have been something 
more than merely the failure to obtain evidence useful in 
convicting Quarles. Officer Kraft needed an answer to his 
question not simply to make his case against Quarles but to 
insure that further danger to the public did not result from 
the concealment of the gun in a public area.

We conclude that the need for answers to questions in a 
situation posing a threat to the public safety outweighs the 
need for the prophylactic rule protecting the Fifth Amend-
ment’s privilege against self-incrimination. We decline to 
place officers such as Officer Kraft in the untenable position 
of having to consider, often in a matter of seconds, whether it 
best serves society for them to ask the necessary questions 
without the Miranda warnings and render whatever proba-
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tive evidence they uncover inadmissible, or for them to give 
the warnings in order to preserve the admissibilty of evi-
dence they might uncover but possibly damage or destroy 
their ability to obtain that evidence and neutralize the vola-
tile situation confronting them.7

In recognizing a narrow exception to the Miranda rule in 
this case, we acknowledge that to some degree we lessen the 
desirable clarity of that rule. At least in part in order to 
preserve its clarity, we have over the years refused to sanc-
tion attempts to expand our Miranda holding. See, e. g., 
Minnesota v. Murphy, 465 U. S. 420 (1984) (refusal to 
extend Miranda requirements to interviews with probation 
officers); Fare v. Michael C., 442 U. S. 707 (1979) (refusal to 
equate request to see a probation officer with request to see a 
lawyer for Miranda purposes); Beckwith v. United States, 
425 U. S. 341 (1976) (refusal to extend Miranda require-
ments to questioning in noncustodial circumstances). As we 
have in other contexts, we recognize here the importance of a 
workable rule “to guide police officers, who have only limited 
time and expertise to reflect on and balance the social and in-
dividual interests involved in the specific circumstances they 
confront.” Dunaway v. New York, 442 U. S. 200, 213-214 
(1979). But as we have pointed out, we believe that the 
exception which we recognize today lessens the necessity of 
that on-the-scene balancing process. The exception will not 
be difficult for police officers to apply because in each case 
it will be circumscribed by the exigency which justifies it. 
We think police officers can and will distinguish almost in-

7 The dissent argues that a public safety exception to Miranda is unnec-
essary because in every case an officer can simply ask the necessary ques-
tions to protect himself or the public, and then the prosecution can decline 
to introduce any incriminating responses at a subsequent trial. Post, at 
686. But absent actual coercion by the officer, there is no constitutional 
imperative requiring the exclusion of the evidence that results from police 
inquiry of this kind; and we do not believe that the doctrinal underpinnings 
of Miranda require us to exclude the evidence, thus penalizing officers for 
asking the very questions which are the most crucial to their efforts to 
protect themselves and the public.
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stinctively between questions necessary to secure their own 
safety or the safety of the public and questions designed 
solely to elicit testimonial evidence from a suspect.

The facts of this case clearly demonstrate that distinction 
and an officer’s ability to recognize it. Officer Kraft asked 
only the question necessary to locate the missing gun before 
advising respondent of his rights. It was only after securing 
the loaded revolver and giving the warnings that he contin-
ued with investigatory questions about the ownership and 
place of purchase of the gun. The exception which we recog-
nize today, far from complicating the thought processes and 
the on-the-scene judgments of police officers, will simply free 
them to follow their legitimate instincts when confronting 
situations presenting a danger to the public safety.8

We hold that the Court of Appeals in this case erred in 
excluding the statement, “the gun is over there,” and the 
gun because of the officer’s failure to read respondent his 
Miranda rights before attempting to locate the weapon. Ac-

8 Although it involves police questions in part relating to the where-
abouts of a gun, Orozco v. Texas, 394 U. S. 324 (1969), is in no sense 
inconsistent with our disposition of this case. In Orozco four hours after 
a murder had been committed at a restaurant, four police officers entered 
the defendant’s boardinghouse and awakened the defendant, who was sleep-
ing in his bedroom. Without giving him Miranda warnings, they began 
vigorously to interrogate him about whether he had been present at the 
scene of the shooting and whether he owned a gun. The defendant even-
tually admitted that he had been present at the scene and directed the offi-
cers to a washing machine in the backroom of the boardinghouse where he 
had hidden the gun. We held that all the statements should have been 
suppressed. In Orozco, however, the questions about the gun were 
clearly investigatory; they did not in any way relate to an objectively rea-
sonable need to protect the police or the public from any immediate danger 
associated with the weapon. In short there was no exigency requiring 
immediate action by the officers beyond the normal need expeditiously to 
solve a serious crime.

Rhode Island v. Innis, 446 U. S. 291 (1980), also involved the where-
abouts of a missing weapon, but our holding in that case depended entirely 
on our conclusion that no police interrogation took place so as to require 
consideration of the applicability of the Miranda prophylactic.
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cordingly we hold that it also erred in excluding the sub-
sequent statements as illegal fruits of a Miranda violation.9 
We therefore reverse and remand for further proceedings not 
inconsistent with this opinion.

It is so ordered.

Justi ce  O’Con no r , concurring in the judgment in part 
and dissenting in part.

In Miranda v. Arizona, 384 U. S. 436 (1966), the Court 
held unconstitutional, because inherently compelled, the 
admission of statements derived from in-custody questioning 
not preceded by an explanation of the privilege against self-
incrimination and the consequences of forgoing it. Today, 
the Court concludes that overriding considerations of public 
safety justify the admission of evidence—oral statements and 
a gun—secured without the benefit of such warnings. Ante, 
at 657-658. In so holding, the Court acknowledges that it is 
departing from prior precedent, see ante, at 653, and that it 
is “lessening] the desirable clarity of [the Miranda] rule,” 
ante, at 658. Were the Court writing from a clean slate, I 
could agree with its holding. But Miranda is now the law 
and, in my view, the Court has not provided sufficient justi-
fication for departing from it or for blurring its now clear 
strictures. Accordingly, I would require suppression of 
the initial statement taken from respondent in this case. On 
the other hand, nothing in Miranda or the privilege itself 
requires exclusion of nontestimonial evidence derived from 
informal custodial interrogation, and I therefore agree with 
the Court that admission of the gun in evidence is proper.1

9 Because we hold that there is no violation of Miranda in this case, we 
have no occasion to reach arguments made by the State and the United 
States as amicus curiae that the gun is admissible either because it is 
nontestimonial or because the police would inevitably have discovered it 
absent their questioning.

1 As to the statements elicited after the Miranda warnings were adminis-
tered, admission should turn solely on whether the answers received were 
voluntary. See Miranda v. Arizona, 384 U. S. 436, 475 (1966). In this
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I
Prior to Miranda, the privilege against self-incrimination 

had not been applied to an accused’s statements secured dur-
ing custodial police interrogation. In these circumstances, 
the issue of admissibility turned, not on whether the accused 
had waived his privilege against self-incrimination, but on 
whether his statements were “voluntary” within the meaning 
of the Due Process Clause. See, e. g., Haynes v. Washing-
ton, 373 U. S. 503 (1963); Payne v. Arkansas, 356 U. S. 560 
(1958); Chambers v. Florida, 309 U. S. 227 (1940); Brown n . 
Mississippi, 297 U. S. 278 (1936). Under this approach, 
the “totality of the circumstances” were assessed. If the 
interrogation was deemed unreasonable or shocking, or if 
the accused clearly did not have an opportunity to make a 
rational or intelligent choice, the statements received would 
be inadmissible.

The Miranda Court for the first time made the Self-
Incrimination Clause applicable to responses induced by 
informal custodial police interrogation, thereby requiring 
suppression of many admissions that, under traditional due 
process principles, would have been admissible. More 
specifically, the Court held that

“the prosecution may not use statements, whether excul-
patory or inculpatory, stemming from custodial interro-
gation of the defendant unless it demonstrates the use of

case, the state courts made no express finding concerning the voluntari-
ness of the statements made, because they thought the answers received 
had to be suppressed as “fruit” of the initial failure to administer Miranda 
warnings. App. 43a-44a; 58 N. Y. 2d 644, 666, 444 N. E. 2d 984, 985 
(1982). Whether the mere failure to administer Miranda warnings can 
“taint” subsequent admissions is an open question, compare United States 
v. Toral, 536 F. 2d 893, 896-897 (CA9 1976), with Oregon v. Elstad, 61 
Ore. App. 673, 658 P. 2d 552 (1983), cert, granted, 465 U. S. 1078 (1984), 
but a proper inquiry must focus at least initially, if not exclusively, on 
whether the subsequent confession is itself free of actual coercion. See 
Lyons v. Oklahoma, 322 U. S. 596, 603 (1944). I would reverse and 
remand for further factual findings on this issue.
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procedural safeguards effective to secure the privilege 
against self-incrimination.” Miranda v. Arizona, 384 
U. S., at 444.

Those safeguards included the now familiar Miranda warn-
ings—namely, that the defendant must be informed

“that he has the right to remain silent, that anything he 
says can be used against him in a court of law, that he 
has the right to the presence of an attorney, and that if 
he cannot afford an attorney one will be appointed for 
him prior to any questioning if he so desires.” Id., 
at 479.

The defendant could waive these rights, but any waiver had 
to be made “knowingly and intelligently,” id., at 475, and the 
burden was placed on the prosecution to prove that such a 
waiver had voluntarily been made. Ibid. If the Miranda 
warnings were not properly administered or if no valid 
waiver could be shown, then all responses to interrogation 
made by the accused “while in custody ... or otherwise de-
prived of his freedom of action in any significant way” were to 
be presumed coerced and excluded from evidence at trial. 
Id., at 476, 479.

The Miranda Court itself considered objections akin to 
those raised by the Court today. In dissent, Justi ce  
White  protested that the Miranda rules would “operate 
indiscriminately in all criminal cases, regardless of the sever-
ity of the crime or the circumstances involved.” Id., at 544. 
But the Miranda Court would not accept any suggestion 
that “society’s need for interrogation [could] outweig[h] 
the privilege.” To that Court, the privilege against self-
incrimination was absolute and therefore could not be 
“abridged.” Id., at 479.

Since the time Miranda was decided, the Court has repeat-
edly refused to bend the literal terms of that decision. To be 
sure, the Court has been sensitive to the substantial burden 
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the Miranda rules place on local law enforcement efforts, and 
consequently has refused to extend the decision or to in-
crease its strictures on law enforcement agencies in almost 
any way. See, e. g., California v. Beheler, 463 U. S. 1121 
(1983) (per curiam); Oregon v. Mathiason, 429 U. S. 492 
(1977); Beckwith v. United States, 425 U. S. 341 (1976); 
Michigan v. Mosley, 423 U. S. 96 (1975); but cf. Edwards v. 
Arizona, 451 U. S. 477 (1981). Similarly, where “state-
ments taken in violation of the Miranda principles [have] not 
be[en] used to prove the prosecution’s case at trial,” the 
Court has allowed evidence derived from those statements to 
be admitted. Michigan n . Tucker, 417 U. S. 433, 445 (1974). 
But wherever an accused has been taken into “custody” and 
subjected to “interrogation” without warnings, the Court has 
consistently prohibited the use of his responses for prosecu-
torial purposes at trial. See, e. g., Estelle v. Smith, 451 
U. S. 454 (1981); Orozco v. Texas, 394 U. S. 324 (1969); Ma-
this v. United States, 391 U. S. 1 (1968); cf. Harris n . New 
York, 401 U. S. 222 (1971) (statements may be used for 
impeachment purposes). As a consequence, the “meaning of 
Miranda has become reasonably clear and law enforcement 
practices have adjusted to its strictures.” Rhode Island v. 
Innis, 446 U. S. 291, 304 (1980) (Bur ger , C. J., concurring); 
see generally Stephens, Flanders, & Cannon, Law Enforce-
ment and the Supreme Court: Police Perceptions of the 
Miranda Requirements, 39 Tenn. L. Rev. 407 (1972).

In my view, a “public safety” exception unnecessarily blurs 
the edges of the clear line heretofore established and makes 
Miranda’s, requirements more difficult to understand. In 
some cases, police will benefit because a reviewing court will 
find that an exigency excused their failure to administer the 
required warnings. But in other cases, police will suffer 
because, though they thought an exigency excused their 
noncompliance, a reviewing court will view the “objective” 
circumstances differently and require exclusion of admissions 
thereby obtained. The end result will be a finespun new 
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doctrine on public safety exigencies incident to custodial 
interrogation, complete with the hair-splitting distinctions 
that currently plague our Fourth Amendment jurisprudence. 
“While the rigidity of the prophylactic rules was a principal 
weakness in the view of dissenters and critics outside the 
Court, . . . that rigidity [has also been called a] strength of 
the decision. It [has] afforded police and courts clear guid-
ance on the manner in which to conduct a custodial investiga-
tion: if it was rigid, it was also precise. . . . [T]his core virtue 
of Miranda would be eviscerated if the prophylactic rules 
were freely [ignored] by . . . courts under the guise of [re-
interpreting] Miranda . . . .” Fare v. Michael C., 439 U. S. 
1310,1314 (1978) (Rehnq uist , J., in chambers on application 
for stay).

The justification the Court provides for upsetting the equi-
librium that has finally been achieved—that police cannot and 
should not balance considerations of public safety against the 
individual’s interest in avoiding compulsory testimonial self-
incrimination—really misses the critical question to be 
decided. See ante, at 657-658. Miranda has never been 
read to prohibit the police from asking questions to secure 
the public safety. Rather, the critical question Miranda 
addresses is who shall bear the cost of securing the pub-
lic safety when such questions are asked and answered: the 
defendant or the State. Miranda, for better or worse, found 
the resolution of that question implicit in the prohibition 
against compulsory self-incrimination and placed the burden 
on the State. When police ask custodial questions without 
administering the required warnings, Miranda quite clearly 
requires that the answers received be presumed compelled 
and that they be excluded from evidence at trial. See 
Michigan v. Tucker, supra, at 445, 447-448, 451, 452, and 
n. 26; Orozco v. Texas, supra, at 326.

The Court concedes, as it must, both that respondent was 
in “custody” and subject to “interrogation” and that his state-
ment “the gun is over there” was compelled within the mean-
ing of our precedent. See ante, at 654-655. In my view, 
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since there is nothing about an exigency that makes custo-
dial interrogation any less compelling, a principled applica-
tion of Miranda requires that respondent’s statement be 
suppressed.

II
The court below assumed, without discussion, that the 

privilege against self-incrimination required that the gun 
derived from respondent’s statement also be suppressed, 
whether or not the State could independently link it to him.2 
That conclusion was, in my view, incorrect.

A
Citizens in our society have a deeply rooted social obliga-

tion “to give whatever information they may have to aid in 
law enforcement.” Miranda v. Arizona, 384 U. S., at 478.

2 Respondent contends that the separate admissibility of the gun is not 
preserved for our review. Brief for Respondent 45-51. This contention 
is meritless. Respondent’s motion to suppress and supporting affidavit 
asked that the gun be excluded because it was obtained in contravention of 
his privilege under the Fifth Amendment. See App. 5a, 7a-8a. The 
State clearly opposed this motion, contending that admission of the state-
ments and the gun would not violate respondent’s rights under the Con-
stitution. Id., at 9a. Both the Supreme Court of the State of New York 
and the New York Court of Appeals required the gun, as well as the state-
ments, to be suppressed because respondent was not given the warnings to 
which they thought he was constitutionally entitled. Id., at 43a (Supreme 
Court); 58 N. Y. 2d, at 666, 444 N. E. 2d, at 985 (Court of Appeals). The 
issue whether the failure to administer warnings by itself constitutionally 
requires exclusion of the gun was therefore clearly contested, passed on, 
and preserved for this Court’s review. See Illinois v. Gates, 462 U. S. 
213, 217-224 (1983).

Respondent also contends that, under New York law, there is an “inde-
pendent and adequate state ground” on which the Court of Appeals’ judg-
ment can rest. Brief for Respondent 51-55. This may be true, but it is 
also irrelevant. Both the trial and appellate courts of New York relied on 
Miranda to justify exclusion of the gun; they did not cite or expressly rely 
on any independent state ground in their decisions. In these circum-
stances, this Court has jurisdiction. See Michigan v. Long, 463 U. S. 
1032, 1040-1041 (1983).
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Except where a recognized exception applies, “the criminal 
defendant no less than any other citizen is obliged to assist the 
authorities.” Roberts v. United States, 445 U. S. 552, 558 
(1980). The privilege against compulsory self-incrimination 
is one recognized exception, but it is an exception nonethe-
less. Only the introduction of a defendant’s own testimony 
is proscribed by the Fifth Amendment’s mandate that no per-
son “shall be compelled in any criminal case to be a witness 
against himself.” That mandate does not protect an accused 
from being compelled to surrender nontestimonial evidence 
against himself. See Fisher v. United States, 425 U. S. 391, 
408 (1976).

The distinction between testimonial and nontestimonial evi-
dence was explored in some detail in Schmerber v. California, 
384 U. S. 757 (1966), a decision this Court handed down a 
week after deciding Miranda. The defendant in Schmerber 
had argued that the privilege against self-incrimination 
barred the State from compelling him to submit to a blood 
test, the results of which would be used to prove his guilt at 
trial. The State, on the other hand, had urged that the priv-
ilege prohibited it only from compelling the accused to make 
a formal testimonial statement against himself in an official 
legal proceeding. This Court rejected both positions. It 
favored an approach that protected the “accused only from 
being compelled to testify against himself, or otherwise 
provide the State with evidence of a testimonial or com-
municative nature.” 384 U. S., at 761. The blood tests 
were admissible because they were neither testimonial nor 
communicative in nature. Id., at 765.

In subsequent decisions, the Court relied on Schmerber in 
holding the privilege inapplicable to situations where the ac-
cused was compelled to stand in a lineup and utter words that 
allegedly had been spoken by the robber, see United States 
v. Wade, 388 U. S. 218, 221-223 (1967), to provide handwrit-
ing samples, see Gilbert v. California, 388 U. S. 263, 265-266 
(1967), and to supply voice exemplars. See United States v. 
Dionisio, 410 U. S. 1, 5-7 (1973); see also United States v.



NEW YORK v. QUARLES 667

649 Opinion of O’Con no r , J.

Mara, 410 U. S. 19, 21-22 (1973). “The distinction which 
. . . emerged [in these cases], often expressed in different 
ways, [was] that the privilege is a bar against compelling 
‘communications’ or ‘testimony,’ but that compulsion which 
makes a suspect or accused the source of ‘real or physical 
evidence’ does not violate it.” Schmerber v. California, 
supra, at 764.

B
The gun respondent was compelled to supply is clearly evi-

dence of the “real or physical” sort. What makes the ques-
tion of its admissibility difficult is the fact that, in asking 
respondent to produce the gun, the police also “compelled” 
him, in the Miranda sense, to create an incriminating testi-
monial response. In other words, the case is problematic 
because police compelled respondent not only to provide the 
gun but also to admit that he knew where it was and that it 
was his.

It is settled that Miranda did not itself determine whether 
physical evidence obtained in this manner would be admissi-
ble. See Michigan v. Tucker, 417 U. S., at 445-446, 447, 
452, and n. 26. But the Court in Schmerber, with Miranda 
fresh on its mind, did address the issue. In concluding that 
the privilege did not require suppression of compelled blood 
tests, the Court noted:

“This conclusion would not necessarily govern had the 
State tried to show that the accused had incriminated 
himself when told that he would have to be tested. 
Such incriminating evidence may be an unavoidable by-
product of the compulsion to take the test, especially for 
an individual who fears the extraction or opposes it on 
religious grounds. If it wishes to compel persons to 
submit to such attempts to discover evidence, the State 
may have to forgo the advantage of any testimonial 
products of administering the test—products which 
would fall within the privilege.” 384 U. S., at 765, and 
n. 9 (emphasis in original).
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Thus, Schmerber resolved the dilemma by allowing admission 
of the nontestimonial, but not the testimonial, products of the 
State’s compulsion.

The Court has applied this bifurcated approach in its sub-
sequent cases as well. For example, in United States v. 
Wade, 388 U. S. 218, 223 (1967), where admission of a lineup 
identification was approved, the Court emphasized that no 
question was presented as to the admissibility of anything 
said or done at the lineup. Likewise, in Michigan v. Tucker, 
where evidence derived from a technical Miranda violation 
was admitted, the Court noted that no statement taken with-
out Miranda warnings was being admitted into evidence. 
See 417 U. S., at 445; cf. California v. Byers, 402 U. S. 424, 
431-433 (1971) (opinion of Burger , C. J.). Thus, based on 
the distinction first articulated in Schmerber, “a strong 
analytical argument can be made for an intermediate rule 
whereby[,] although [the police] cannot require the suspect to 
speak by punishment or force, the nontestimonial [evidence 
derived from] speech that is [itself] excludable for failure 
to comply with the Miranda code could still be used.” 
H. Friendly, Benchmarks 280 (1967).

To be sure, admission of nontestimonial evidence secured 
through informal custodial interrogation will reduce the in-
centives to enforce the Miranda code. But that fact simply 
begs the question of how much enforcement is appropriate. 
There are some situations, as the Court’s struggle to accom-
modate a “public safety” exception demonstrates, in which 
the societal cost of administering the Miranda warnings is 
very high indeed .3 The Miranda decision quite practically 
does not express any societal interest in having those warn-

3 The most obvious example, first suggested by Judge Henry Friendly, 
involves interrogation directed to the discovery and termination of an 
ongoing criminal activity such as kidnaping or extortion. See Friendly, 
The Bill of Rights as a Code of Criminal Procedure, 53 Calif. L. Rev. 929, 
949 (1965).
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ings administered for their own sake. Rather, the warnings 
and waiver are only required to ensure that “testimony” used 
against the accused at trial is voluntarily given. Therefore, 
if the testimonial aspects of the accused’s custodial communi-
cations are suppressed, the failure to administer the Miranda 
warnings should cease to be of concern. Cf. Weatherford v. 
Bursey, 429 U. S. 545 (1977) (where interference with assist-
ance of counsel has no effect on trial, no Sixth Amendment 
violation lies). The harm caused by failure to administer 
Miranda warnings relates only to admission of testimonial 
self-incriminations, and the suppression of such incrimina-
tions should by itself produce the optimal enforcement of the 
Miranda rule.

C
There are, of course, decisions of this Court which suggest 

that the privilege against self-incrimination requires suppres-
sion not only of compelled statements but also of all evidence 
derived therefrom. See, e. g., Maness v. Meyers, 419 U. S. 
449 (1975); Kastigar v. United States, 406 U. S. 441 (1972); 
McCarthy n . Arndstein, 266 U. S. 34 (1924); Counselman v. 
Hitchcock, 142 U. S. 547 (1892). In each of these cases, 
however, the Court was responding to the dilemma that con-
fronts persons asserting their Fifth Amendment privilege to 
a court or other tribunal vested with the contempt power. 
In each instance, the tribunal can require witnesses to appear 
without any showing of probable cause to believe they have 
committed an offense or that they have relevant information 
to convey, and require the witnesses to testify even if they 
have formally and expressly asserted a privilege of silence. 
Individuals in this situation are faced with what Justice Gold-
berg once described as “the cruel trilemma of self-accusation, 
perjury, or contempt.” Murphy v. Waterfront Common, 378 
U. S. 52, 55 (1964). If the witness’ invocation of the privi-
lege at trial is not to be defeated by the State’s refusal to let 
him remain silent at an earlier proceeding, the witness has to 
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be protected “against the use of his compelled answers 
and evidence derived therefrom in any subsequent criminal 
case. . . ” Lefkowitz v. Turley, 414 U. S. 70, 78 (1973).

By contrast, suspects subject to informal custodial police 
interrogation of the type involved in this case are not in the 
same position as witnesses required to appear before a court, 
grand jury, or other such formal tribunal. Where independ-
ent evidence leads police to a suspect, and probable cause 
justifies his arrest, the suspect cannot seriously urge that 
the police have somehow unfairly infringed on his right “to a 
private enclave where he may lead a private life.” Murphy 
v. Waterfront Common, supra, at 55. Moreover, when a 
suspect interjects not the privilege itself but a post hoc 
complaint that the police failed to administer Miranda warn-
ings, he invokes only an irrebuttable presumption that the 
interrogation was coercive. He does not show that a privi-
lege was raised and that the police actually or overtly coerced 
him to provide testimony and other evidence to be used 
against him at trial. See Johnson v. New Jersey, 384 U. S. 
719, 730 (1966). He could have remained silent and the in-
terrogator could not have punished him for refusing to speak. 
Indeed, the accused is in the unique position of seeking the 
protection of the privilege without having timely asserted it. 
Cf. United States v. Kordel, 397 U. S. 1, 10 (1970) (failure to 
assert waives right to complain about testimonial compul-
sion). The person in police custody surely may sense that 
he is in “trouble,” Oregon n . Hass, 420 U. S. 714, 722 (1975), 
but he is in no position to protest that he faced the Hobson’s 
choice of self-accusation, perjury, or contempt. He there-
fore has a much less sympathetic case for obtaining the bene-
fit of a broad suppression ruling. See Michigan v. Tucker, 
4YI U. S., at 444-451; cf. New Jersey v. Portash, 440 U. S. 
450, 458-459 (1979).

Indeed, whatever case can be made for suppression evapo-
rates when the statements themselves are not admitted, 
given the rationale of the Schmerber line of cases. Certainly
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interrogation which provides leads to other evidence does not 
offend the values underlying the Fifth Amendment privilege 
any more than the compulsory taking of blood samples, fin-
gerprints, or voice exemplars, all of which may be compelled 
in an “attempt to discover evidence that might be used to 
prosecute [a defendant] for a criminal offense.” Schmerber 
v. California, 384 U. S., at 761. Use of a suspect’s answers 
“merely to find other evidence establishing his connection 
with the crime [simply] differs only by a shade from the 
permitted use for that purpose of his body or his blood.” 
H. Friendly, Benchmarks 280 (1967). The values under-
lying the privilege may justify exclusion of an unwarned per-
son’s out-of-court statements, as perhaps they may justify 
exclusion of statements and derivative evidence compelled 
under the threat of contempt. But when the only evidence 
to be admitted is derivative evidence such as a gun—derived 
not from actual compulsion but from a statement taken in the 
absence of Miranda warnings—those values simply cannot 
require suppression, at least no more so than they would for 
other such nontestimonial evidence.4

4 In suggesting that Wong Sun v. United States, 371 U. S. 471 (1963), 
requires exclusion of the gun, see post, at 688-689, Just ice  Marsh all  
fails to acknowledge this Court’s holding in Michigan v. Tucker, 417 U. S. 
433, 445-446 (1974). In Tucker, the Court very clearly held that Wong 
Sun is inapplicable in cases involving mere departures from Miranda. 
Wong Sun and its “fruit of the poisonous tree” analysis lead to exclusion of 
derivative evidence only where the underlying police misconduct infringes 
a “core” constitutional right. See 417 U. S., at 445-446. Failure to ad-
minister Miranda warnings violates only a nonconstitutional prophylactic. 
Ibid.

Nix v. Williams, ante, p. 431, is not to the contrary. In Nix, the 
Court held that evidence which inevitably would have been discovered 
need not be excluded at trial because of independent police misconduct. 
The Court in Nix discusses Wong Sun and its “fruit of the poisonous tree” 
analysis only to show that, even assuming a “core” violation of the Fourth, 
Fifth, or Sixth Amendment, evidence with a separate causal link need not 
be excluded at trial. Thus, Nix concludes that only “where ‘the subse-
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On the other hand, if a suspect is subject to abusive police 
practices and actually or overtly compelled to speak, it is 
reasonable to infer both an unwillingness to speak and a per-
ceptible assertion of the privilege. See Mincey v. Arizona, 
437 U. S. 385, 396-402 (1978). Thus, when the Miranda 
violation consists of a deliberate and flagrant abuse of the 
accused’s constitutional rights, amounting to a denial of due 
process, application of a broader exclusionary rule is war-
ranted. Of course, “a defendant raising [such] a coerced- 
confession claim . . . must first prevail in a voluntariness 
hearing before his confession and evidence derived from it 
[will] become inadmissible.” Kastigar v. United States, 406 
U. S., at 462. By contrast, where the accused proves only 
that the police failed to administer the Miranda warnings, 
exclusion of the statement itself is all that will and should be 
required.5 Limitation of the Miranda prohibition to testimo-
nial use of the statements themselves adequately serves the 
purposes of the privilege against self-incrimination.

Ill
In Miranda, the Court looked to the experience of coun-

tries like England, India, Scotland, and Ceylon in developing 
its code to regulate custodial interrogations. See Miranda

quent trial [cannot] cure a[n otherwise] one-sided confrontation between 
prosecuting authorities and the uncounseled defendant,”’ ante, at 447 
(quoting from United States v. Ash, 413 U. S. 300, 315 (1973)), should 
derivative evidence be excluded. Cf. Brewer v. Williams, 430 U. S. 387, 
406-407, and n. 12 (1977) (leaving open question whether any evidence be-
yond the incriminating statements themselves must be excluded); Massiah 
v. United States, 377 U. S. 201, 207 (1964) (same).

5 Respondent has not previously contended that his confession was so bla-
tantly coerced as to constitute a violation of due process. He has argued 
only that police failed to administer Miranda warnings. He has proved, 
therefore, only that his statement was presumptively compelled. In any 
event, that is a question for the trial court on remand to decide in the first 
instance, not for this Court to decide on certiorari review.
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v. Arizona, 384 U. S., at 486-489. Those countries had also 
adopted procedural rules to regulate the manner in which 
police secured confessions to be used against accused persons 
at trial. See Note, Developments in the Law—Confessions, 
79 Harv. L. Rev. 935, 1090-1114 (1966). Confessions in-
duced by trickery or physical abuse were never admissible at 
trial, and any confession secured without the required proce-
dural safeguards could, in the courts’ discretion, be excluded 
on grounds of fairness or prejudice. See Gotlieb, Confirma-
tion by Subsequent Facts, 72 L. Q. Rev. 209, 223-224 (1956). 
But nontestimonial evidence derived from all confessions “not 
blatantly coerced” was and still is admitted. Friendly, 
supra, at 282; see also Commissioners of Customs and 
Excise v. Harz, 1 All E. R. 177, 182 (1967); King n . 
Warickshall, 1 Leach 262, 168 Eng. Rep. 234 (K. B. 1783). 
Admission of nontestimonial evidence of this type is based 
on the very sensible view that procedural errors should not 
cause entire investigations and prosecutions to be lost. See 
Enker & Eisen, Counsel For the Suspect: Massiah v. United 
States and Escobedo v. Illinois, 49 Minn. L. Rev. 47, 80 
(1964).

The learning of these countries was important to develop-
ment of the initial Miranda rule. It therefore should be of 
equal importance in establishing the scope of the Miranda 
exclusionary rule today.6 I would apply that learning in this 
case and adhere to our precedents requiring that statements 
elicited in the absence of Miranda warnings be suppressed. 
But because nontestimonial evidence such as the gun should 
not be suppressed, I join in that part of the Court’s judgment 

6 Interestingly, the trend in these other countries is to admit the improp-
erly obtained statements themselves, if nontestimonial evidence later 
corroborates, in whole or in part, the admission. See Note, Developments 
in the Law—Confessions, 79 Harv. L. Rev. 935, 1094-1095, 1100, 1104, 
1108-1109 (1966); see also Queen v. Ramasamy, [1965] A. C. 1, 12-15 
(P. C.).
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that reverses and remands for further proceedings with the 
gun admissible as evidence against the accused.

Justic e  Marsh all , with whom Justi ce  Brenn an  and 
Justic e  Stevens  join, dissenting.

The police in this case arrested a man suspected of possess-
ing a firearm in violation of New York law. Once the sus-
pect was in custody and found to be unarmed, the arresting 
officer initiated an interrogation. Without being advised of 
his right not to respond, the suspect incriminated himself 
by locating the gun. The majority concludes that the State 
may rely on this incriminating statement to convict the 
suspect of possessing a weapon. I disagree. The arresting 
officers had no legitimate reason to interrogate the suspect 
without advising him of his rights to remain silent and to 
obtain assistance of counsel. By finding on these facts jus-
tification for unconsented interrogation, the majority aban-
dons the clear guidelines enunciated in Miranda v. Arizona, 
384 U. S. 436 (1966), and condemns the American judiciary to 
a new era of post hoc inquiry into the propriety of custodial 
interrogations. More significantly and in direct conflict with 
this Court’s longstanding interpretation of the Fifth Amend-
ment, the majority has endorsed the introduction of coerced 
self-incriminating statements in criminal prosecutions. I 
dissent.

I
Shortly after midnight on September 11, 1980, Officer 

Kraft and three other policemen entered an A & P supermar-
ket in search of respondent Quarles, a rape suspect who was 
reportedly armed. After a brief chase, the officers cornered 
Quarles in the back of the store. As the other officers 
trained their guns on the suspect, Officer Kraft frisked 
Quarles and discovered an empty shoulder holster. Officer 
Kraft then handcuffed Quarles, and the other officers 
bolstered their guns. With Quarles’ hands manacled behind 
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his back and the other officers standing close by, Officer 
Kraft questioned Quarles: “Where is the gun?” Gesturing 
towards a stack of liquid-soap cartons a few feet away, 
Quarles responded: “The gun is over there.” Behind the 
cartons, the police found a loaded revolver. The State of 
New York subsequently failed to prosecute the alleged rape, 
and charged Quarles on a solitary count of criminal posses-
sion of a weapon in the third degree.1 As proof of the critical 
element of the offense, the State sought to introduce Quarles’ 
response to Officer Kraft’s question as well as the revolver 
found behind the cartons. The Criminal Term of the 
Supreme Court of the State of New York ordered both 
Quarles’ statement and the gun suppressed. The suppres-
sion order was affirmed first by the Appellate Division, 85 
App. Div. 2d 936, 447 N. Y. S. 2d 84 (1981), and again by the 
New York Court of Appeals, 58 N. Y. 2d 664, 444 N. E. 2d 
984 (1982) (mem.).

The majority’s entire analysis rests on the factual as-
sumption that the public was at risk during Quarles’ inter-
rogation. This assumption is completely in conflict with the 
facts as found by New York’s highest court. Before the in-
terrogation began, Quarles had been “reduced to a condition 
of physical powerlessness.” Id., at 667, 444 N. E. 2d, at 
986. Contrary to the majority’s speculations, ante, at 657, 
Quarles was not believed to have, nor did he in fact have, an 
accomplice to come to his rescue. When the questioning 
began, the arresting officers were sufficiently confident 
of their safety to put away their guns. As Officer Kraft 
acknowledged at the suppression hearing, “the situation was 
under control.” App. 35a. Based on Officer Kraft’s own 
testimony, the New York Court of Appeals found: “Nothing 

1 Under New York law, any person who possesses a loaded firearm out-
side of his home or place of business is guilty of criminal possession of 
a weapon in the third degree. N. Y. Penal Law §265.02(4) (McKinney 
1980).
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suggests that any of the officers was by that time concerned 
for his own physical safety.” 58 N. Y. 2d, at 666, 444 N. E. 
2d, at 985. The Court of Appeals also determined that there 
was no evidence that the interrogation was prompted by the 
arresting officers’ concern for the public’s safety. Ibid.

The majority attempts to slip away from these unambigu-
ous findings of New York’s highest court by proposing that 
danger be measured by objective facts rather than the 
subjective intentions of arresting officers. Ante, at 655-656. 
Though clever, this ploy was anticipated by the New York 
Court of Appeals: “[T]here is no evidence in the record before 
us that there were exigent circumstances posing a risk to the 
public safety . . . .” 58 N. Y. 2d, at 666, 444 N. E. 2d, 
at 985.

The New York court’s conclusion that neither Quarles nor 
his missing gun posed a threat to the public’s safety is amply 
supported by the evidence presented at the suppression hear-
ing. Again contrary to the majority’s intimations, ante, at 
657, no customers or employees were wandering about the 
store in danger of coming across Quarles’ discarded weapon. 
Although the supermarket was open to the public, Quarles’ 
arrest took place during the middle of the night when the 
store was apparently deserted except for the clerks at the 
check-out counter. The police could easily have cordoned off 
the store and searched for the missing gun. Had they done 
so, they would have found the gun forthwith. The police 
were well aware that Quarles had discarded his weapon 
somewhere near the scene of the arrest. As the State 
acknowledged before the New York Court of Appeals: “After 
Officer Kraft had handcuffed and frisked the defendant in the 
supermarket, he knew with a high degree of certainty that the 
defendant’s gun was within the immediate vicinity of the 
encounter. He undoubtedly would have searched for it in 
the carton a few feet away without the defendant having 
looked in that direction and saying that it was there.” Brief 
for Appellant in No. 2512/80 (N. Y. Ct. App.), p. 11 (emphasis 
added).
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Earlier this Term, four Members of the majority joined 
an opinion stating: “[Q]uestions of historical fact . . . must 
be determined, in the first instance, by state courts and 
deferred to, in the absence of ‘convincing evidence’ to the 
contrary, by the federal courts.” Rushen v. Spain, 464 
U. S. 114, 120 (1983) (per curiam). In this case, there was 
convincing, indeed almost overwhelming, evidence to sup-
port the New York court’s conclusion that Quarles’ hidden 
weapon did not pose a risk either to the arresting officers 
or to the public. The majority ignores this evidence and 
sets aside the factual findings of the New York Court of 
Appeals. More cynical observers might well conclude that 
a state court’s findings of fact “deserv[e] a ‘high measure 
of deference,’” ibid, (quoting Sumner v. Mata, 455 U. S. 
591, 598 (1982)), only when deference works against the 
interests of a criminal defendant.

II
The majority’s treatment of the legal issues presented in 

this case is no less troubling than its abuse of the facts. Be-
fore today’s opinion, the Court had twice concluded that, 
under Miranda v. Arizona, 384 U. S. 436 (1966), police offi-
cers conducting custodial interrogations must advise suspects 
of their rights before any questions concerning the where-
abouts of incriminating weapons can be asked. Rhode Is-
land v. Innis, 446 U. S. 291, 298-302 (1980) (dicta); Orozco v. 
Texas, 394 U. S. 324 (1969) (holding).2 Now the majority 
departs from these cases and rules that police may withhold 

2The majority attempts to distinguish Orozco by stressing the fact that 
the interrogation in this case immediately followed Quarles’ arrest whereas 
the interrogation in Orozco occurred some four hours after the crime and 
was investigatory. Ante, at 655, n. 5. I fail to comprehend the distinc-
tion. In both cases, a group of police officers had taken a suspect into 
custody and questioned the suspect about the location of a missing gun. In 
both cases a dangerous weapon was missing, and in neither case was there 
any direct evidence where the weapon was hidden.
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Miranda warnings whenever custodial interrogations con-
cern matters of public safety.3

The majority contends that the law, as it currently stands, 
places police officers in a dilemma whenever they interrogate 
a suspect who appears to know of some threat to the public’s 
safety. Ante, at 657. If the police interrogate the suspect 
without advising him of his rights, the suspect may reveal 
information that the authorities can use to defuse the threat, 
but the suspect’s statements will be inadmissible at trial. If, 
on the other hand, the police advise the suspect of his rights, 
the suspect may be deterred from responding to the police’s 
questions, and the risk to the public may continue unabated. 
According to the majority, the police must now choose be-
tween establishing the suspect’s guilt and safeguarding the 
public from danger.

The majority proposes to eliminate this dilemma by cre-
ating an exception to Miranda v. Arizona for custodial in-
terrogations concerning matters of public safety. Ante, at 
658-659. Under the majority’s exception, police would be 
permitted to interrogate suspects about such matters before 
the suspects have been advised of their constitutional rights. 
Without being “deterred” by the knowledge that they have a 
constitutional right not to respond, these suspects will be 
likely to answer the questions. Should the answers also be 
incriminating, the State would be free to introduce them as 
evidence in a criminal prosecution. Through this “narrow 
exception to the Miranda rule,” ante, at 658, the majority 
proposes to protect the public’s safety without jeopardizing 
the prosecution of criminal defendants. I find in this rea-
soning an unwise and unprincipled departure from our Fifth 
Amendment precedents.

3 Although the majority stresses the exigencies of Quarles’ arrest, it is 
undisputed that Quarles was in custody when Officer Kraft’s questioning 
began, ante, at 655, and there is nothing in the majority’s rationale—save 
the instincts of police officers—to prevent it from applying to all custodial 
interrogations.
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Before today’s opinion, the procedures established in 
Miranda v. Arizona had “the virtue of informing police and 
prosecutors with specificity as to what they may do in 
conducting custodial interrogation, and of informing courts 
under what circumstances statements obtained during such 
interrogation are not admissible.” Fare n . Michael C., 442 
U. S. 707, 718 (1979); see Harryman v. Estelle, 616 F. 2d 
870, 873-874 (CA5 1980) (en banc), cert, denied, 449 U. S. 
860 (1980). In a chimerical quest for public safety, the 
majority has abandoned the rule that brought 18 years of 
doctrinal tranquility to the field of custodial interrogations. 
As the majority candidly concedes, ante, at 658, a public-
safety exception destroys forever the clarity of Miranda for 
both law enforcement officers and members of the judiciary. 
The Court’s candor cannot mask what a serious loss the 
administration of justice has incurred.

This case is illustrative of the chaos the “public-safety” 
exception will unleash. The circumstances of Quarles’ arrest 
have never been in dispute. After the benefit of briefing and 
oral argument, the New York Court of Appeals, as previ-
ously noted, concluded that there was “no evidence in the 
record before us that there were exigent circumstances pos-
ing a risk to the public safety.” 58 N. Y. 2d, at 666, 444 
N. E. 2d, at 985. Upon reviewing the same facts and hear-
ing the same arguments, a majority of this Court has come to 
precisely the opposite conclusion: “So long as the gun was 
concealed somewhere in the supermarket, with its actual 
whereabouts unknown, it obviously posed more than one 
danger to the public safety. ...” Ante, at 657.

If after plenary review two appellate courts so funda-
mentally differ over the threat to public safety presented by 
the simple and uncontested facts of this case, one must seri-
ously question how law enforcement officers will respond to 
the majority’s new rule in the confusion and haste of the real 
world. As The  Chief  Justi ce  wrote in a similar context: 
“Few, if any, police officers are competent to make the kind 
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of evaluation seemingly contemplated . . . .” Rhode Island 
v. Innis, 446 U. S., at 304 (concurring in judgment). Not 
only will police officers have to decide whether the objective 
facts of an arrest justify an unconsented custodial interroga-
tion, they will also have to remember to interrupt the in-
terrogation and read the suspect his Miranda warnings once 
the focus of the inquiry shifts from protecting the public’s 
safety to ascertaining the suspect’s guilt. Disagreements of 
the scope of the “public-safety” exception and mistakes in its 
application are inevitable.4

The end result, as Justi ce  O’Connor  predicts, will be 
“a finespun new doctrine on public safety exigencies incident 
to custodial interrogation, complete with the hair-splitting 
distinctions that currently plague our Fourth Amendment 
jurisprudence.” Ante, at 663-664. In the meantime, the 
courts will have to dedicate themselves to spinning this new 
web of doctrines, and the country’s law enforcement agencies 
will have to suffer patiently through the frustations of 
another period of constitutional uncertainty.

Ill
Though unfortunate, the difficulty of administering the 

“public-safety” exception is not the most profound flaw in the 
maj ority’s decision. The maj or ity has lost sight of the fact that 
Miranda v. Arizona and our earlier custodial-interrogation 
cases all implemented a constitutional privilege against self-
incrimination. The rules established in these cases were 
designed to protect criminal defendants against prosecutions 
based on coerced self-incriminating statements. The major-
ity today turns its back on these constitutional consider-

4 One of the peculiarities of the majority’s decision is its suggestion that 
police officers can “distinguish almost instinctively” questions tied to public 
safety and questions designed to elicit testimonial evidence. Ante, at 658. 
Obviously, these distinctions are extraordinary difficult to draw. In many 
cases—like this one—custodial questioning may serve both purposes. It is 
therefore wishful thinking for the majority to suggest that the intuitions of 
police officers will render its decision self-executing.
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ations, and invites the government to prosecute through the 
use of what necessarily are coerced statements.

A
The majority’s error stems from a serious misunderstand-

ing of Miranda v. Arizona and of the Fifth Amendment upon 
which that decision was based. The majority implies that 
Miranda consisted of no more than a judicial balancing act 
in which the benefits of “enlarged protection for the Fifth 
Amendment privilege” were weighed against “the cost to 
society in terms of fewer convictions of guilty suspects.” 
Ante, at 656-657. Supposedly because the scales tipped in 
favor of the privilege against self-incrimination, the Miranda 
Court erected a prophylactic barrier around statements made 
during custodial interrogations. The majority now proposes 
to return to the scales of social utility to calculate whether 
Miranda’s prophylactic rule remains cost-effective when 
threats to the public’s safety are added to the balance. The 
results of the majority’s “test” are announced with pseudo-
scientific precision:

“We conclude that the need for answers to questions 
in a situation posing a threat to the public safety out-
weighs the need for the prophylactic rule protecting the 
Fifth Amendment’s privilege against self-incrimination.” 
Ante, at 657.

The majority misreads Miranda. Though the Miranda 
dissent prophesized dire consequences, see 384 U. S., at 504, 
516-517 (Harlan, J., dissenting), the Miranda Court refused 
to allow such concerns to weaken the protections of the 
Constitution:

“A recurrent argument made in these cases is that 
society’s need for interrogation outweighs the privilege. 
This argument is not unfamiliar to this Court. The 
whole thrust of our foregoing discussion demonstrates 
that the Constitution has prescribed the rights of the in-
dividual when confronted with the power of government 
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when it provided in the Fifth Amendment that an indi-
vidual cannot be compelled to be a witness against him-
self. That right cannot be abridged.” Id., at 479 
(citation omitted).

Whether society would be better off if the police warned 
suspects of their rights before beginning an interrogation or 
whether the advantages of giving such warnings would out-
weigh their costs did not inform the Miranda decision. On 
the contrary, the Miranda Court was concerned with the 
proscriptions of the Fifth Amendment, and, in particular, 
whether the Self-Incrimination Clause permits the govern-
ment to prosecute individuals based on statements made in 
the course of custodial interrogations.

Miranda v. Arizona was the culmination of a century-long 
inquiry into how this Court should deal with confessions 
made during custodial interrogations. Long before Miranda, 
the Court had recognized that the Federal Government was 
prohibited from introducing at criminal trials compelled 
confessions, including confessions compelled in the course 
of custodial interrogations. In 1924, Justice Brandeis was 
reciting settled law when he wrote: “[A] confession obtained 
by compulsion must be excluded whatever may have been the 
character of the compulsion, and whether the compulsion was 
applied in a judicial proceeding or otherwise.” Wan v. 
United States, 266 U. S. 1, 14-15 (citing Bram v. United 
States, 168 U. S. 532 (1897)).

Prosecutors in state courts were subject to similar con-
stitutional restrictions. Even before Malloy n . Hogan, 378 
U. S. 1 (1964), formally applied the Self-Incrimination Clause 
of the Fifth Amendment to the States, the Due Process 
Clause constrained the States from extorting confessions 
from criminal defendants. Chambers v. Florida, 309 U. S. 
227 (1940); Brown n . Mississippi, 297 U. S. 278 (1936). In-
deed, by the time of Malloy, the constraints of the Due Proc-
ess Clause were almost as stringent as the requirements of 
the Fifth Amendment itself. 378 U. S., at 6-7; see, e. g., 
Haynes v. Washington, 373 U. S. 503 (1963).
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When Miranda reached this Court, it was undisputed that 
both the States and the Federal Government were constitu-
tionally prohibited from prosecuting defendants with confes-
sions coerced during custodial interrogations.5 As a theoret-
ical matter, the law was clear. In practice, however, the 
courts found it exceedingly difficult to determine whether a 
given confession had been coerced. Difficulties of proof and 
subtleties of interrogation technique made it impossible in 
most cases for the judiciary to decide with confidence 
whether the defendant had voluntarily confessed his guilt 
or whether his testimony had been unconstitutionally com-
pelled. Courts around the country were spending countless 
hours reviewing the facts of individual custodial interroga-
tions. See Note, Developments in the Law—Confessions, 
79 Harv. L. Rev. 935 (1966).

Miranda dealt with these practical problems. After a 
detailed examination of police practices and a review of 
its previous decisions in the area, the Court in Miranda 
determined that custodial interrogations are inherently coer-
cive. The Court therefore created a constitutional presump-
tion that statements made during custodial interrogations 
are compelled in violation of the Fifth Amendment and are 
thus inadmissible in criminal prosecutions. As a result 
of the Court’s decision in Miranda, a statement made during 
a custodial interrogation may be introduced as proof of a 
defendant’s guilt only if the prosecution demonstrates 
that the defendant knowingly and intelligently waived his 
constitutional rights before making the statement.6 The 

6 There was, of course, still considerable confusion over whether the 
Sixth Amendment or the Fifth Amendment provided the basis for this 
prohibition. See Escobedo v. Illinois, 378 U. S. 478 (1964). But the 
matter was undeniably of constitutional magnitude.

6 Until today, the Court has consistently adhered to Miranda’s holding 
that, absent informed waiver, statements made during a custodial interro-
gation cannot be used to prove a defendant’s guilt. Admittedly, in Harris 
v. New York, 401 U. S. 222 (1971), the Court permitted such statements to 
be introduced to impeach a defendant, but their introduction was tolerated 
only because the jury had been instructed to consider the statements “only
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now-familiar Miranda warnings offer law enforcement au-
thorities a clear, easily administered device for ensuring that 
criminal suspects understand their constitutional rights well 
enough to waive them and to engage in consensual custodial 
interrogation.

In fashioning its “public-safety” exception to Miranda, the 
majority makes no attempt to deal with the constitutional 
presumption established by that case. The majority does 
not argue that police questioning about issues of public safety 
is any less coercive than custodial interrogations into other 
matters. The majority’s only contention is that police offi-
cers could more easily protect the public if Miranda did not 
apply to custodial interrogations concerning the public’s 
safety.7 But Miranda was not a decision about public safety; 
it was a decision about coerced confessions. Without estab-
lishing that interrogations concerning the public’s safety are 
less likely to be coercive than other interrogations, the 
majority cannot endorse the “public-safety” exception and 
remain faithful to the logic of Miranda n . Arizona.

B
The majority’s avoidance of the issue of coercion may not 

have been inadvertent. It would strain credulity to contend

in passing on [the defendant’s] credibility and not as evidence of guilt.” 
Id., at 223.

7 The majority elsewhere attempts to disguise its decision as an effort to 
cut back on the overbreadth of Miranda’s prophylactic standard. Ante, at 
654-655. The disguise is transparent. Although Miranda was overbroad 
in that its application excludes some statements made during custodial in-
terrogations that are not in fact coercive, the majority is not dealing with a 
class of cases affected by Miranda’s overbreadth. The majority is ex-
empting from Miranda’s prophylactic rule incriminating statements that 
were elicited to safeguard the public’s safety. As is discussed below, see 
infra, at 685-686, the majority supports the “public-safety” exception 
because “public-safety” interrogations can be coercive. In this respect, 
the Court’s decision differs greatly from Michigan v. Tucker, 417 U. S. 433 
(1974), in which the Court sanctioned the admission of the fruits of a 
Miranda violation, but only because the violation was technical and the 
interrogation itself noncoercive.
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that Officer Kraft’s questioning of respondent Quarles was 
not coercive.8 In the middle of the night and in the back 
of an empty supermarket, Quarles was surrounded by four 
armed police officers. His hands were handcuffed behind 
his back. The first words out of the mouth of the arresting 
officer were: “Where is the gun?” In the majority’s phrase, 
the situation was “kaleidoscopic.” Ante, at 656. Police and 
suspect were acting on instinct. Officer Kraft’s abrupt and 
pointed question pressured Quarles in precisely the way that 
the Miranda Court feared the custodial interrogations would 
coerce self-incriminating testimony.

That the application of the “public-safety” exception in this 
case entailed coercion is no happenstance. The majority’s 
ratio decidendi is that interrogating suspects about matters 
of public safety will be coercive. In its cost-benefit analysis, 
the Court’s strongest argument in favor of a “public-safety” 
exception to Miranda is that the police would be better able 
to protect the public’s safety if they were not always required 
to give suspects their Miranda warnings. The crux of this 
argument is that, by deliberately withholding Miranda warn-
ings, the police can get information out of suspects who would 
refuse to respond to police questioning were they advised 
of their constitutional rights. The “public-safety” excep-
tion is efficacious precisely because it permits police offi-
cers to coerce criminal defendants into making involuntary 
statements.

Indeed, in the efficacy of the “public-safety” exception lies 
a fundamental and constitutional defect. Until today, this 
Court could truthfully state that the Fifth Amendment is 
given “broad scope” “[w]here there has been genuine compul-

8The majority’s reliance on respondent’s failure to claim that his testi-
mony was compelled by police conduct can only be disingenous. Before 
today’s opinion, respondent had no need to claim actual compulsion. 
Heretofore, it was sufficient to demonstrate that the police had conducted 
nonconsensual custodial interrogation. But now that the law has changed, 
it is only fair to examine the facts of the case to determine whether coer-
cion probably was involved.
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sion of testimony.” Michigan v. Tucker, 417 U. S. 433, 440 
(1974). Coerced confessions were simply inadmissible in 
criminal prosecutions. The “public-safety” exception de-
parts from this principle by expressly inviting police officers 
to coerce defendants into making incriminating statements, 
and then permitting prosecutors to introduce those state-
ments at trial. Though the majority’s opinion is cloaked in 
the beguiling language of utilitarianism, the Court has sanc-
tioned sub silentio criminal prosecutions based on compelled 
self-incriminating statements. I find this result in direct 
conflict with the Fifth Amendment’s dictate that “[n]o person 
. . . shall be compelled in any criminal case to be a witness 
against himself.”

The irony of the majority’s decision is that the public’s 
safety can be perfectly well protected without abridging the 
Fifth Amendment. If a bomb is about to explode or the pub-
lic is otherwise imminently imperiled, the police are free to 
interrogate suspects without advising them of their constitu-
tional rights. Such unconsented questioning may take place 
not only when police officers act on instinct but also when 
higher faculties lead them to believe that advising a suspect 
of his constitutional rights might decrease the likelihood that 
the suspect would reveal life-saving information. If trickery 
is necessary to protect the public, then the police may trick a 
suspect into confessing. While the Fourteenth Amendment 
sets limits on such behavior, nothing in the Fifth Amendment 
or our decision in Miranda v. Arizona proscribes this sort of 
emergency questioning. All the Fifth Amendment forbids is 
the introduction of coerced statements at trial. Cf. Weather-
ford v. Bursey, 429 U. S. 545 (1977) (Sixth Amendment vio-
lated only if trial affected).

To a limited degree, the majority is correct that there is a 
cost associated with the Fifth Amendment’s ban on introduc-
ing coerced self-incriminating statements at trial. Without a 
“public-safety” exception, there would be occasions when a 
defendant incriminated himself by revealing a threat to the 
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public, and the State was unable to prosecute because the de-
fendant retracted his statement after consulting with counsel 
and the police cannot find independent proof of guilt. Such 
occasions would not, however, be common. The prosecution 
does not always lose the use of incriminating information re-
vealed in these situations. After consulting with counsel, a 
suspect may well volunteer to repeat his statement in hopes 
of gaining a favorable plea bargain or more lenient sentence. 
The majority thus overstates its case when it suggests that a 
police officer must necessarily choose between public safety 
and admissibility.9

But however frequently or infrequently such cases arise, 
their regularity is irrelevant. The Fifth Amendment pro-
hibits compelled self-incrimination.10 As the Court has 
explained on numerous occasions, this prohibition is the 
mainstay of our adversarial system of criminal justice. Not 
only does it protect us against the inherent unreliability of 
compelled testimony, but it also ensures that criminal investi-
gations will be conducted with integrity and that the judi-
ciary will avoid the taint of official lawlessness. See Murphy 

91 also seriously question how often a statement linking a suspect to the 
threat to the public ends up being the crucial and otherwise unprovable ele-
ment of a criminal prosecution. The facts of the current case illustrate this 
point. The police arrested respondent Quarles not because he was sus-
pected of carrying a gun, but because he was alleged to have committed 
rape. Ante, at 651-652. Had the State elected to prosecute on the rape 
count alone, respondent’s incriminating statement about the gun would 
have had no role in the prosecution. Only because the State dropped the 
rape count and chose to proceed to trial solely on the criminal-possession 
charge did respondent’s answer to Officer Kraft’s question become critical.

10 In this sense, the Fifth Amendment differs fundamentally from the 
Fourth Amendment, which only prohibits unreasonable searches and sei-
zures. See Fisher v. United States, 425 U. S. 391, 400 (1976). Accord-
ingly, the various exceptions to the Fourth Amendment permitting war-
rantless searches under various circumstances should have no analogy in 
the Fifth Amendment context. Curiously, the majority accepts this point, 
see, ante, at 652, n. 2, but persists in limiting the protections of the Fifth 
Amendment.
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v. Waterfront Comm’n, 378 U. S. 52, 55 (1964). The policies 
underlying the Fifth Amendment’s privilege against self-
incrimination are not diminished simply because testimony is 
compelled to protect the public’s safety. The majority 
should not be permitted to elude the Amendment’s absolute 
prohibition simply by calculating special costs that arise when 
the public’s safety is at issue. Indeed, were constitutional 
adjudication always conducted in such an ad hoc manner, 
the Bill of Rights would be a most unreliable protector of 
individual liberties.

IV
Having determined that the Fifth Amendment renders 

inadmissible Quarles’ response to Officer Kraft’s questioning, 
I have no doubt that our precedents require that the gun 
discovered as a direct result of Quarles’ statement must be 
presumed inadmissible as well. The gun was the direct 
product of a coercive custodial interrogation. In Silver-
thorne Lumber Co. v. United States, 251 U. S. 385 (1920), 
and Wong Sun v. United States, 371 U. S. 471 (1963), this 
Court held that the Government may not introduce incrimi-
nating evidence derived from an illegally obtained source. 
This Court recently explained the extent of the Wong 
Sun rule:

“Although Silverthorne and Wong Sun involved vio-
lations of the Fourth Amendment, the ‘fruit of the poi-
sonous tree’ doctrine has not been limited to cases in 
which there has been a Fourth Amendment violation. 
The Court has applied the doctrine where the violations 
were of the Sixth Amendment, see United States v. 
Wade, 388 U. S. 218 (1967), as well as of the Fifth 
Amendment.” Nix v. Williams, ante, at 442 (footnote 
omitted).

Accord, United States v. Crews, 445 U. S. 463, 470 (1980).11 
When they ruled on the issue, the New York courts were 

11 As our decisions in Nix and Crews reveal, the treatment of derivative 
evidence proposed in Just ice  O’Con no r ’s  opinion concurring in the judg-
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entirely correct in deciding that Quarles’ gun was the tainted 
fruit of a nonconsensual interrogation and therefore was inad-
missible under our precedents.

However, since the New York Court of Appeals issued its 
opinion, the scope of the Wong Sun doctrine has changed. 
In Nix v. Williams, supra, this Court construed Wong Sun 
to permit the introduction into evidence of constitution-
ally tainted “fruits” that inevitably would have been dis-
covered by the government. In its briefs before this Court 
and before the New York courts, petitioner has argued that 
the “inevitable-discovery” rule, if applied to this case, 
would permit the admission of Quarles’ gun. Although I 
have not joined the Court’s opinion in Nix, and although I am 
not wholly persuaded that New York law would permit the 
application of the “inevitable-discovery” rule to this case,12

ment in part and dissenting in part, ante, p. 660, represents a much more 
radical departure from precedent than that opinion acknowledges. Al-
though I have serious doubts about the wisdom of her proposal, I will not 
discuss them here. Petitioner never raised this novel theory of federal 
constitutional law before any New York court, see Brief for Appellant in 
No. 2512/80 (N. Y. Ct. App.); Brief for Appellant in No. 2512-80 (N. Y. 
App. Div.), and no New York court considered the theory sua sponte. 
The matter was therefore “not pressed or passed on in the courts below.” 
McGoldrick v. Compagnie Generate Transatlantique, 309 U. S. 430, 434 
(1940). Since petitioner’s derivative-evidence theory is of considerable 
constitutional importance, it would be inconsistent with our precedents to 
permit petitioner to raise it for the first time now. See Illinois v. Gates, 
462 U. S. 213, 217-223 (1983). An independent reason for declining to rule 
on petitioner’s derivative-evidence theory is that petitioner may have been 
barred by New York procedures from raising this theory before the New 
York Court of Appeals. See n. 12, infra. Even if the claim were prop-
erly presented, it would be injudicious for the Court to embark on a new 
theory of derivative evidence when the gun in question might be admissible 
under the construction of Wong Sun just enunciated by the Court in Nix v. 
Williams. See, infra this page and 690.

12 At least two procedural hurdles could prevent petitioner from making 
use of the “inevitable-discovery” exception on remand. First, petitioner 
did not claim inevitable discovery at the suppression hearing. This case 
therefore contains no record on the issue, and it is unclear whether the 
question is preserved under New York’s procedural law. People n . Mar-
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I believe that the proper disposition of the matter is to vacate 
the order of the New York Court of Appeals to the extent 
that it suppressed Quarles’ gun and remand the matter to the 
New York Court of Appeals for further consideration in light 
of Nix v. Williams.

Accordingly, I would affirm the order of the Court of 
Appeals to the extent that it found Quarles’ incriminating 
statement inadmissible under the Fifth Amendment, would 
vacate the order to the extent that it suppressed Quarles’ 
gun, and would remand the matter for reconsideration in 
light of Nix v. Williams.

tin, 50 N. Y. 2d 1029, 409 N. E. 2d 1363 (1980); People v. Tutt, 38 N. Y. 2d 
1011, 348 N. E. 2d 920 (1976). Second, the New York Rules of Criminal 
Procedure have codified the “fruit-of-the-poisonous-tree” doctrine. N. Y. 
Crim. Proc. Law § 710.20(4) (McKinney 1980 and Supp. 1983-1984). Even 
after Nix v. Williams, Quarles’ gun may still be suppressed under state 
law. These issues, of course, are matters of New York law, which could 
be disposed of by the New York courts on remand.
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DIRECTOR, OKLAHOMA ALCOHOLIC 

BEVERAGE CONTROL BOARD
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THE TENTH CIRCUIT

No. 82-1795. Argued February 21, 1984—Decided June 18, 1984

Although Oklahoma does not prohibit the sale and consumption of alcoholic 
beverages within the State, it prohibits, in general, the advertising of 
such beverages. In 1980, the Oklahoma Attorney General determined 
that the State’s advertising ban prohibited cable television systems op-
erating in Oklahoma from retransmitting out-of-state signals containing 
alcoholic beverage commercials, particularly wine commercials. Peti-
tioners, operators of cable television systems in Oklahoma—who, with 
other such operators, had been warned by respondent Director of the 
Oklahoma Alcoholic Beverage Control Board that they would be crimi-
nally prosecuted if they carried out-of-state wine advertisements—filed 
suit in Federal District Court for declaratory and injunctive relief, alleg-
ing that Oklahoma’s policy violated various provisions of the Federal 
Constitution, including the Supremacy Clause and the First Amend-
ment. Granting summary judgment for petitioners, the court held, 
inter alia, that the State’s advertising ban was an unconstitutional re-
striction on petitioners’ right to engage in protected commercial speech. 
The Court of Appeals reversed.

Held:
1. Even though the Court of Appeals did not address it, this Court 

will address the question whether the Oklahoma ban as applied here so 
conflicts with federal regulation of cable television systems that it is 
pre-empted, since the conflict between Oklahoma and federal law was 
plainly raised in petitioners’ complaint, it was acknowledged by both the 
District Court and the Court of Appeals, the District Court made find-
ings on all factual issues necessary to resolve the question, and the 
parties briefed and argued the question pursuant to this Court’s order. 
Pp. 697-698.

2. Application of Oklahoma’s alcoholic beverages advertising ban to 
out-of-state signals carried by cable operators in Oklahoma is pre-
empted by federal law. Federal regulations have no less pre-emptive 
effect than federal statutes, and here the power delegated to the Federal 
Communications Commission (FCC) under the Communications Act of 
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1934 plainly includes authority to regulate cable television systems 
in order to ensure achievement of the FCC’s statutory responsibilities. 
Pp. 698-711.

(a) The FCC has for the past 20 years unambiguously expressed its 
intent to pre-empt state or local regulation of any type of signal carried 
by cable television systems. Although Oklahoma may, under current 
FCC rules, regulate such local aspects of cable systems as franchisee 
selection and construction oversight, nevertheless, by requiring cable 
television operators to delete commercial advertising contained in sig-
nals carried pursuant to federal authority, the State has clearly exceeded 
its limited jurisdiction and has interfered with a regulatory area that the 
FCC has explicitly pre-empted. Pp. 700-705.

(b) Oklahoma’s advertising ban also conflicts with specific FCC 
regulations requiring that certain cable television operators, such as 
petitioners, carry signals from broadcast stations located nearby in other 
States, and that such signals be carried in full, including any commercial 
advertisements. Similarly, Oklahoma’s ban conflicts with FCC rulings 
permitting and encouraging cable television systems to import more dis-
tant out-of-state broadcast signals, which under FCC regulations must 
also be carried in full. Enforcement of Oklahoma’s ban also would affect 
nonbroadcast cable services, a source of cable programming over which 
the FCC has explicitly asserted exclusive jurisdiction. Moreover, it 
would be a prohibitively burdensome task for a cable operator to monitor 
each signal it receives and delete every wine commercial, and thus 
enforcement of Oklahoma’s ban might deprive the public of the wide 
variety of programming options that cable systems make possible. Such 
a result is wholly at odds with the FCC’s regulatory goal of making 
available the benefits of cable communications on a nationwide basis. 
Pp. 705-709.

(c) Congress—through the Copyright Revision Act of 1976—has 
also acted to facilitate the cable industry’s ability to distribute broadcast 
programming on a national basis. The Act establishes a program of 
compulsory copyright licensing that permits a cable operator to retrans-
mit distant broadcast signals upon payment of royalty fees to a central 
fund, but requires that the operator refrain from deleting commercial 
advertising from the signals. Oklahoma’s deletion requirement forces 
cable operators to lose the protections of compulsory licensing, or to 
abandon their importation of broadcast signals covered by the Act. 
Such a loss of viewing options would thwart the policy identified by both 
Congress and the FCC of facilitating and encouraging the importation of 
distant broadcast signals. Pp. 709-711.

3. The Twenty-first Amendment does not save Oklahoma’s advertis-
ing ban from pre-emption. The States enjoy broad power under §2
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of that Amendment to regulate the importation and use of intoxicating 
liquor within their borders, but when a State does not attempt directly 
to regulate the sale or use of liquor, a conflicting exercise of federal 
authority may prevail. In such a case, the central question is whether 
the interests implicated by a state regulation are so closely related to the 
powers reserved by the Amendment that the regulation may prevail, 
even though its requirements directly conflict with express federal poli-
cies. Resolution of this question requires a pragmatic effort to harmo-
nize state and federal powers within the context of the issues and inter-
ests at stake. Here, Oklahoma’s interest in discouraging consumption 
of intoxicating liquor is limited, since the State’s ban is directed only at 
occasional wine commercials appearing on out-of-state signals carried by 
cable operators, while the State permits advertisements for all alcoholic 
beverages carried in newspapers and other publications printed outside 
Oklahoma but sold in the State. The State’s interest is not of the same 
stature as the FCC’s interest in ensuring widespread availability of 
diverse cable services throughout the United States. Pp. 711-716.

699 F. 2d 490, reversed.

Brenna n , J., delivered the opinion for a unanimous Court.

Brent N. Rushforth argued the cause for petitioners. 
With him on the briefs for petitioners Cox Cable of Oklahoma 
City, Inc., et al., were John D. Matthews, David P. Flem-
ing, and J. Christopher Redding. Timothy B. Dyk and 
Clyde A. Muchmore filed briefs for petitioner Capital Cities 
Cable, Inc.

Michael W. McConnell argued the cause pro hac vice for 
the Federal Communications Commission as amicus curiae 
in support of petitioners. With him on the brief were Solici-
tor General Lee, Deputy Solicitor General Bator, Richard 
G. Wilkins, Bruce E. Fein, and C. Grey Pash, Jr.

Robert L. McDonald, First Assistant Attorney General of 
Oklahoma, argued the cause for respondent. With him on 
the brief were Michael C. Turpen, Attorney General, and 
James B. Franks and Lynn Barnett, Assistant Attorneys 
General.*

*Briefs of amici curiae urging reversal were filed for the American Civil 
Liberties Union et al. by John G. Koeltl, James C. Goodale, Burt Neu-
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Justi ce  Brennan  delivered the opinion of the Court.
The question presented in this case is whether Oklahoma 

may require cable television operators in that State to delete 
all advertisements for alcoholic beverages contained in the 
out-of-state signals that they retransmit by cable to their 
subscribers. Petitioners contend that Oklahoma’s require-
ment abridges their rights under the First and Fourteenth 
Amendments and is pre-empted by federal law. Because we 
conclude that this state regulation is pre-empted, we reverse 
the judgment of the Court of Appeals for the Tenth Circuit 
and do not reach the First Amendment question.

I
Since 1959, it has been lawful to sell and consume alcoholic 

beverages in Oklahoma. The State Constitution, however, 
as well as implementing statutes, prohibits the advertising of 
such beverages, except by means of strictly regulated on-
premises signs.1 For several years, pursuant to this author-

borne, and Charles S. Sims; for the National Association of Broadcasters 
et al. by Floyd Abrams, Dean Ringel, and Susan Buckley; for the National 
Cable Television Association, Inc., et al., by Brenda L. Fox, Robert St. 
John Roper, Michael S. Schooler, Henry J. Gerken, Ian D. Volner, and 
Mark L. Pelesh; and for the Turner Broadcasting System, Inc., et al., by 
Bruce D. Sokler and Peter A. Casciato.

Larry Derry berry filed a brief for S. A. N. E., Inc., as amicus curiae 
urging affirmance.

Briefs of amici curiae were filed for the State of Mississippi by Bill 
Allain, Attorney General, and Peter M. Stockett, Jr., Special Assistant 
Attorney General; for the American Advertising Federation et al. by Eric 
M. Rubin and Walter E. Diercks; for the American Newspaper Publishers 
Association et al. by Marshall J. Nelson, W. Terry Maguire, and Pamela 
J. Riley; and for the National League of Cities by Ross D. Davis, David 
R. Ohlbaum, and Henry Geller.

1 The Oklahoma Constitution provides in pertinent part:
“It shall be unlawful for any person, firm or corporation to advertise the 

sale of alcoholic beverage within the State of Oklahoma, except one sign at
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ity, Oklahoma has prohibited television broadcasting stations 
in the State from broadcasting alcoholic beverage commer-
cials as part of their locally produced programming and has 
required these stations to block out all such advertising 
carried on national network programming. See Oklahoma 
Alcoholic Beverage Control Board v. Heublein Wines, Infl, 
566 P. 2d 1158, 1160 (Okla. 1977).2 At the same time, the 
Oklahoma Attorney General has ruled—principally because 
of the practical difficulties of enforcement—that the ban does 
not apply to alcoholic beverage advertisements appearing 
in newspapers, magazines, and other publications printed 
outside Oklahoma but sold and distributed in the State. 
Consequently, out-of-state publications may be delivered to 
Oklahoma subscribers and sold at retail outlets within the 
State, even though they contain advertisements for alcoholic 
beverages. Until 1980, Oklahoma applied a similar policy to 
cable television operators who were permitted to retransmit 
out-of-state signals containing alcoholic beverage commer-
cials to their subscribers. In March of that year, however, 
the Oklahoma Attorney General issued an opinion in which 
he concluded that the retransmission of out-of-state alcoholic 
beverage commercials by cable television systems operating 
in the State would be considered a violation of the advertising 
ban. 11 Op. Okla. Atty. Gen. No. 79-334, p. 550 (Mar. 19,

the retail outlet bearing the words ‘Retail Alcoholic Liquor Store.’ ” Art. 
XXVII, §5.

The Oklahoma Alcoholic Beverage Control Act similarly prohibits ad-
vertising “any alcoholic beverages or the sale of same” except by on-
premises signs which must conform to specified size limitations. Okla. 
Stat., Tit. 37, §516 (1981).

2 In upholding this requirement, the Oklahoma Supreme Court specifi-
cally noted that it was technically feasible for local television stations to 
delete alcoholic beverage commercials from the national network program-
ming that they broadcast, because the networks provide sufficient advance 
notice of such commercials to their Oklahoma affiliates and thereby enable 
those affiliates to block out those commercials. 566 P. 2d, at 1162.
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1980 ). Respondent Crisp, Director of the Oklahoma Alco-
holic Beverage Control Board, thereafter warned Oklahoma 
cable operators, including petitioners, that they would be 
criminally prosecuted if they continued to carry such out-of- 
state advertisements over their systems. App. to Pet. for 
Cert. 41a; App. 11.3

Petitioners, operators of several cable television systems 
in Oklahoma, filed this suit in March 1981 in the United 
States District Court for the Western District of Oklahoma, 
seeking declaratory and injunctive relief. They alleged that 
the Oklahoma policy violated the Commerce and Supremacy 
Clauses, the First and Fourteenth Amendments, and the 
Equal Protection Clause of the Fourteenth Amendment. 
Following an evidentiary hearing, the District Court granted 
petitioners a preliminary injunction and subsequently en-
tered summary judgment and a permanent injunction in 
December 1981. In granting that relief, the District Court 
found that petitioners regularly carried out-of-state signals 
containing wine advertisements, that they were prohibited 
by federal law from altering or modifying these signals, and 
that “no feasible way” existed for petitioners to delete the 
wine advertisements. App. to Pet. for Cert. 40a-41a. Ad-
dressing petitioners’ First Amendment claim, the District 
Court applied the test set forth in Central Hudson Gas & 
Electric Corp. v. Public Service Comm’n ofN. Y., 447 U. S. 
557 (1980), and concluded that Oklahoma’s advertising ban 
was an unconstitutional restriction on the cable operators’ 
right to engage in protected commercial speech. App. to Pet. 
for Cert. 47a-50a. On appeal, the Court of Appeals for the

3 Although the Oklahoma statute defines “alcoholic beverage” as “alcohol, 
spirits, beer, and wine,” Okla. Stat., Tit. 37, §506(2) (1981), the definition 
of “beer” includes only beverages containing more than 3.2% alcohol by 
weight, § 506(3). Because beer sometimes contains less than 3.2% alcohol, 
Oklahoma has determined that beer commercials need not be deleted. At 
the time this case was brought, hard liquor generally was not advertised on 
television. Accordingly, enforcement of the advertising ban in this case 
was limited to requiring that wine commercials be deleted.
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Tenth Circuit reversed, holding that, while the wine commer-
cials at issue were protected by the First Amendment, the 
state ban was a valid restriction on commercial speech. 
Oklahoma Telecasters Assn. v. Crisp., 699 F. 2d 490 (1983).4 
Although the Court of Appeals noted that “Federal Commu- 
nication[s] Commission regulations and federal copyright 
law prohibit cable operators from altering or modifying the 
television signals, including advertisements, they relay to 
subscribers,” the court did not discuss the question whether 
application of the Oklahoma law to these cable operators was 
pre-empted by the federal regulations. Id., at 492.

While petitioners’ petition for certiorari was pending, a 
brief was filed for the Federal Communications Commission 
as amicus curiae in which it was contended that the Okla-
homa ban on the retransmission of out-of-state signals by 
cable operators significantly interfered with the existing 
federal regulatory framework established to promote cable 
broadcasting. In granting certiorari, therefore, we ordered 
the parties, in addition to the questions presented by the 
petitioners concerning commercial speech, to brief and argue 
the question whether the State’s regulation of liquor ad-
vertising, as applied to out-of-state broadcast signals, is valid 
in light of existing federal regulation of cable broadcasting. 
464 U. S. 813 (1983).

Although we do not ordinarily consider questions not spe-
cifically passed upon by the lower court, see California v. 
Taylor, 353 U. S. 553, 557, n. 2 (1957), this rule is not inflex-
ible, particularly in cases coming, as this one does, from the 
federal courts. See, e. g., Youakim v. Miller, 425 U. S. 
231, 234 (1976) (per curiam); Blonder-Tongue Laboratories, 
Inc. v. University of Illinois Foundation, 402 U. S. 313, 320, 

4 The decision of the Court of Appeals similarly disposed of First Amend-
ment claims asserted by local television broadcasters in a case that was 
consolidated for purposes of appeal with petitioners’ case. Oklahoma 
Telecasters Assn, v, Crisp, Nos. Civ. 81-290-W and 81-439-W (WD 
Okla. 1981), rev’d, 699 F. 2d 490 (1983). These television broadcasters, 
however, did not petition for certiorari.
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n. 6 (1971). Here, the conflict between Oklahoma and fed-
eral law was plainly raised in petitioners’ complaint, it was 
acknowledged by both the District Court and the Court of 
Appeals, the District Court made findings on all factual is-
sues necessary to resolve this question, and the parties have 
briefed and argued the question pursuant to our order. 
Under these circumstances, we see no reason to refrain from 
addressing the question whether the Oklahoma ban as ap-
plied here so conflicts with the federal regulatory framework 
that it is pre-empted.

II
Petitioners and the FCC contend that the federal regula-

tory scheme for cable television systems administered by the 
Commission is intended to pre-empt any state regulation of 
the signals carried by cable system operators. Respondent 
apparently concedes that enforcement of the Oklahoma stat-
ute in this case conflicts with federal law, but argues that 
because the State’s advertising ban was adopted pursuant to 
the broad powers to regulate the transportation and importa-
tion of intoxicating liquor reserved to the States by the 
Twenty-first Amendment, the statute should prevail not-
withstanding the conflict with federal law.5 As in California 
Retail Liquor Dealers Assn. v. Midcal Aluminum, Inc., 445 
U. S. 97 (1980), where we held that a California wine-pricing 
program violated the Sherman Act notwithstanding the 
State’s reliance upon the Twenty-first Amendment in estab-
lishing that system, we turn first before assessing the impact 
of the Twenty-first Amendment to consider whether the 
Oklahoma statute does in fact conflict with federal law. See 
id., at 106-114.

Our consideration of that question is guided by familiar and 
well-established principles. Under the Supremacy Clause, 
U. S. Const., Art. VI, cl. 2, the enforcement of a state regu-

6 Section 2 of the Twenty-first Amendment provides: “The transportation 
or importation into any State, Territory, or possession of the United States 
for delivery or use therein of intoxicating liquors, in violation of the 
laws thereof, is hereby prohibited.”
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lation may be pre-empted by federal law in several circum-
stances: first, when Congress, in enacting a federal statute, 
has expressed a clear intent to pre-empt state law, Jones v. 
Rath Packing Co., 430 U. S. 519, 525 (1977); second, when it 
is clear, despite the absence of explicit pre-emptive language, 
that Congress has intended, by legislating comprehensively, 
to occupy an entire field of regulation and has thereby “left no 
room for the States to supplement” federal law, Rice v. Santa 
Fe Elevator Corp., 331 U. S. 218, 230 (1947); and, finally, 
when compliance with both state and federal law is impossi-
ble, Florida Lime & Avocado Growers, Inc. v. Paul, 373 
U. S. 132, 142-143 (1963), or when the state law “stands as 
an obstacle to the accomplishment and execution of the full 
purposes and objectives of Congress.” Hines v. Davidowitz, 
312 U. S. 52, 67 (1941). See also Michigan Canners & 
Freezers Assn. v. Agricultural Marketing and Bargaining 
Board, ante, at 469.

And, as we made clear in Fidelity Federal Savings & 
Loan Assn. v. De la Cuesta, 458 U. S. 141 (1982):

“Federal regulations have no less pre-emptive effect 
than federal statutes. Where Congress has directed an 
administrator to exercise his discretion, his judgments 
are subject to judicial review only to determine whether 
he has exceeded his statutory authority or acted arbi-
trarily. When the administrator promulgates regula-
tions intended to pre-empt state law, the court’s inquiry 
is similarly limited: ‘If [h]is choice represents a reason-
able accommodation of conflicting policies that were com-
mitted to the agency’s care by the statute, we should not 
disturb it unless it appears from the statute or its legisla-
tive history that the accommodation is not one that Con-
gress would have sanctioned.’ ” Id., at 153-154, quoting 
United States v. Shimer, 367 U. S. 374, 383 (1961).

The power delegated to the FCC plainly comprises authority 
to regulate the signals carried by cable television systems. 
In United States v. Southwestern Cable Co., 392 U. S. 157 
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(1968), the Court found that the Commission had been given 
“broad responsibilities” to regulate all aspects of interstate 
communication by wire or radio by virtue of §2(a) of the 
Communications Act of 1934, 47 U. S. C. § 152(a), and that 
this comprehensive authority included power to regulate 
cable communications systems. 392 U. S., at 177-178. We 
have since explained that the Commission’s authority ex-
tends to all regulatory actions “necessary to ensure the 
achievement of the Commission’s statutory responsibilities.” 
FCC v. Midwest Video Corp., 440 U. S. 689, 706 (1979). Ac-
cord, United States v. Midwest Video Corp., 406 U. S. 649, 
665-667 (1972) (plurality opinion); id., at 675 (Burger , C. J., 
concurring in result). Therefore, if the FCC has resolved to 
pre-empt an area of cable television regulation and if this 
determination “represents a reasonable accommodation of 
conflicting policies” that are within the agency’s domain, 
United States v. Shimer, supra, at 383, we must conclude 
that all conflicting state regulations have been precluded.6

A
In contrast to commercial television broadcasters, which 

transmit video signals to their audience free of charge and 
derive their income principally from advertising revenues, 
cable television systems generally operate on the basis of a 
wholly different entrepreneurial principle. In return for 
service fees paid by subscribers, cable operators provide 
their customers with a variety of broadcast and nonbroadcast

6Relying upon the Court’s decision in FCC v. Midwest Video Corp., 440 
U. S. 689 (1979), respondent contends that the FCC rules and regulations 
reflecting the agency’s intent to pre-empt all state regulation of cable sig-
nal carriage violate the First Amendment rights of cable operators by de-
priving them of editorial control over the signals they carry, and therefore 
may not be invoked as a basis for pre-emption. We need not consider the 
merits of this claim, however, since respondent plainly lacks standing to 
raise a claim concerning his adversaries’ constitutional rights in a case in 
which those adversaries have never advanced such a claim.
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signals obtained from several sources. Typically, these 
sources include over-the-air broadcast signals picked up by a 
master antenna from local and nearby television broadcasting 
stations, broadcast signals from distant television stations 
imported by means of communications satellites, and non-
broadcast signals that are not originated by television broad-
casting stations, but are instead transmitted specifically for 
cable systems by satellite or microwave relay. Over the 
past 20 years, pursuant to its delegated authority under the 
Communications Act, the FCC has unambiguously expressed 
its intent to pre-empt any state or local regulation of this 
entire array of signals carried by cable television systems.

The Commission began its regulation of cable communica-
tion in the 1960’s. At that time, it was chiefly concerned 
that unlimited importation of distant broadcast signals into 
the service areas of local television broadcasting stations 
might, through competition, “destroy or seriously degrade 
the service offered by a television broadcaster,” and thereby 
cause a significant reduction in service to households not 
served by cable systems. Rules re Microwave-Served 
CATV, 38 F. C. C. 683, 700 (1965). In order to contain this 
potential effect, the Commission promulgated rules requiring 
cable systems7 to carry the signals of all local stations in 
their areas, to avoid duplication of the programs of local tele-
vision stations carried on the system during the same day 
that such programs were broadcast by the local stations, and 
to limit their importation of distant broadcast signals into the 

7 In its early efforts to regulate the cable industry, the Commission 
generally referred to CATV, or “community antenna television,” which de-
scribed systems that receive television broadcast signals, amplify them, re-
transmit them by cable or micro wave, and distribute them by wire to sub-
scribers. But, “[b]ecause of the broader functions to be served by such 
facilities in the future,” the FCC subsequently adopted the “more inclusive 
term cable television systems.” Cable Television Report and Order, 36 
F. C. C. 2d 143, 144, n. 9 (1972). Congress has also adopted this broader 
terminology. See Copyright Law Revision, H. R. Rep. No. 94-1476, 
p. 88 (1976).
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service areas of the local television broadcasting stations. 
CATV, 2 F. C. C. 2d 725, 745-746, 781-782 (1966). It was 
with respect to that initial assertion of jurisdiction over cable 
signal carriage that we confirmed the FCC’s general author-
ity under the Communications Act to regulate cable televi-
sion systems. United States v. Southwestern Cable Co., 
supra, at 172-178.

The Commission further refined and modified these rules 
governing the carriage of broadcast signals by cable systems 
in 1972. Cable Television Report and Order, 36 F. C. C. 2d 
143, on reconsideration, 36 F. C. C. 2d 326 (1972), aff’d sub 
nom. American Civil Liberties Union n . FCC, 523 F. 2d 
1344 (CA9 1975). In marking the boundaries of its jurisdic-
tion, the FCC determined that, in contrast to its regulatory 
scheme for television broadcasting stations, it would not 
adopt a system of direct federal licensing for cable systems. 
Instead, the Commission announced a program of “deliber-
ately structured dualism” in which state and local authorities 
were given responsibility for granting franchises to cable 
operators within their communities and for overseeing such 
local incidents of cable operations as delineating franchise 
areas, regulating the construction of cable facilities, and 
maintaining rights of way. Cable Television Report and 
Order, 36 F. C. C. 2d, at 207. At the same time, the Com-
mission retained exclusive jurisdiction over all operational 
aspects of cable communication, including signal carriage 
and technical standards. See id., at 170-176. As the FCC 
explained in a subsequent order clarifying the scope of its 
1972 cable television rules:

“The fact that this Commission has pre-empted ju-
risdiction of any and all signal carriage regulation is 
unquestioned. Nonetheless, occasionally we receive 
applications for certificates of compliance which enclose 
franchises that attempt to delineate the signals to be 
carried by the franchisee cable operator. Franchising 
authorities do not have any jurisdiction or authority
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relating to signal carriage. While the franchisor might 
want to include a provision requiring the operator to 
carry all signals allowable under our rules, that is as far 
as the franchisor can or should go.” Cable Television, 
46 F. C. C. 2d 175, 178 (1974) (emphasis added).8

The Commission has also made clear that its exclusive ju-
risdiction extends to cable systems’ carriage of specialized, 
nonbroadcast signals—a service commonly described as 
“pay cable.” See id., at 199-200.9

8 The Commission has explicitly defined the contours of both its own 
jurisdictional authority and that of state and local government:

“[W]e have consistently taken the position that to the degree we deem 
necessary, we will preempt areas of cable regulation in order to assure the 
orderly development of this new technology into the national communica-
tions structure. . . . The subject areas this agency has preempted in-
clude, of course, signal carriage, pay cable, leased channel regulations, 
technical standards, access, and several aspects of franchisee responsibil-
ity. . . . Non-federal officials have responsibility for the non-operational 
aspects of cable franchising including bonding agreements, maintenance 
of rights-of-way, franchisee selection and conditions of occupancy and 
construction.” Duplicative and Excessive Over-Regulation—CATV, 54 
F. C. C. 2d 855, 863 (1975).

9 The Commission explained its initial decision to pre-empt this area as 
follows:

“After considerable study of the emerging cable industry and its pros-
pects for introducing new and innovative communications services, we 
have concluded that, at this time, there should be no regulation of rates for 
such services at all by any governmental level. Attempting to impose rate 
regulation on specialized services that have not yet developed would not 
only be premature but would in all likelihood have a chilling effect on the 
anticipated development.” 46 F. C. C. 2d, at 199-200.

More recently, the Commission has noted that it “has deliberately 
preempted state regulation of non-basic program offerings, both non-
broadcast programs and broadcast programs delivered to distant markets 
by satellite. While the nature of that non-basic offering was (and still 
is) developing, the preemptive intent, and the reasons for that preemp-
tion, are clear and discernible. Today, the degree of diversity in satellite- 
delivered program services reflects the wisdom of freeing cable systems 
from burdensome state and local regulation in this area.” Community 
Cable TV, Inc., FCC 83-525, p. 13 (released Nov. 15, 1983).
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Although the FCC has recently relaxed its regulation of 
importation of distant broadcast signals to permit greater 
access to this source of programming for cable subscribers, it 
has by no means forsaken its regulatory power in this area. 
See CATV Syndicated Program Exclusivity Rules, 79 
F. C. C. 2d 663 (1980), aff’d sub nom. Malrite T. V. of New 
York v. FCC, 652 F. 2d 1140 (CA2 1981), cert, denied sub 
nom. National Football League n . FCC, 454 U. S. 1143 
(1982). Indeed, the Commission’s decision to allow unfet-
tered importation of distant broadcast signals rested on its 
conclusion that “the benefits to existing and potential cable 
households from permitting the carriage of additional signals 
are substantial. Millions of households may be afforded not 
only increased viewing options, but also access to a diversity 
of services from cable television that presently is unavailable 
in their communities.” 79 F. C. C. 2d, at 746. See also 
Besen & Crandall, The Deregulation of Cable Television, 44 
Law & Contemp. Prob. 77 (Winter 1981). As the Court of 
Appeals for the Second Circuit observed in upholding this de-
cision, “[by] shifting its policy toward a more favorable regu-
latory climate for the cable industry, the FCC has chosen a 
balance of television services that should increase program 
diversity . . . .” Malrite T. V. of New York v. FCC, supra, 
at 1151. Clearly, the full accomplishment of such objectives 
would be jeopardized if state and local authorities were now 
permitted to restrict substantially the ability of cable oper-
ators to provide these diverse services to their subscribers.

Accordingly, to the extent it has been invoked to control 
the distant broadcast and nonbroadcast signals imported 
by cable operators, the Oklahoma advertising ban plainly 
reaches beyond the regulatory authority reserved to local 
authorities by the Commission’s rules, and trespasses into 
the exclusive domain of the FCC. To be sure, Oklahoma 
may, under current Commission rules, regulate such local 
aspects of cable systems as franchisee selection and construc-
tion oversight, see, e. g., Duplicative and Excessive Over-
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Regulation—CATV, 54 F. C. C. 2d 855, 863 (1975), but, by 
requiring cable television operators to delete commercial 
advertising contained in signals carried pursuant to federal 
authority, the State has clearly exceeded that limited 
jurisdiction and interfered with a regulatory area that the 
Commission has explicitly pre-empted.10

B
Quite apart from this generalized federal pre-emption of 

state regulation of cable signal carriage, the Oklahoma 
advertising ban plainly conflicts with specific federal regula-
tions. These conflicts arise in three principal ways. First, 
the FCC’s so-called “must-carry” rules require certain cable 
television operators to transmit the broadcast signals of any 
local television broadcasting station that is located within a 
specified 35-mile zone of the cable operator or that is “signifi-
cantly viewed” in the community served by the operator. 47 
CFR §§ 76.59(a)(1) and (6) (1983). These “must-carry” rules 
require many Oklahoma cable operators, including petition-
ers, to carry signals from broadcast stations located in 
nearby States such as Missouri and Kansas. See App. 22, 
35. In addition, under Commission regulations, the local 
broadcast signals that cable operators are required to carry 
must be carried “in full, without deletion or alteration of any 
portion.” 47 CFR § 76.55(b) (1983). Because, in the Com-
mission’s view, enforcement of these nondeletion rules serves 

10 For that reason our decision in Head v. New Mexico Board of Examin-
ers in Optometry, 374 U. S. 424 (1963), is not controlling here. In that 
case, we concluded that a State’s authority to ban price-related broadcast 
advertising for eyeglasses was not pre-empted by the Communications 
Act, principally because “[n]o specific federal regulations even remotely in 
conflict with the New Mexico law have been called to our attention. The 
Commission itself has apparently viewed state regulation of advertising as 
complementing its regulatory function, rather than in any way conflicting 
with it.” Id., at 432 (footnote omitted). Here, by contrast, the FCC’s 
pre-emptive intent could not be more explicit or unambiguous.
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to “prevent a loss of revenues to local broadcasters sufficient 
to result in reduced service to the public,” they have been 
applied to commercial advertisements as well as to regular 
programming. In re Pugh, 68 F. C. C. 2d 997, 999 (1978); 
WAPA-TV Broadcasting Corp., 59 F. C. C. 2d 263, 272 
(1976); CATV, 15 F. C. C. 2d 417, 444 (1968); CATV, 2 
F. C. C. 2d, at 753, 756. Consequently, those Oklahoma 
cable operators required by federal law to carry out-of-state 
broadcast signals in full, including any wine commercials, are 
subject to criminal prosecution under Oklahoma law as a 
result of their compliance with federal regulations.

Second, current FCC rulings permit, and indeed encour-
age, cable television operators to import out-of-state televi-
sion broadcast signals and retransmit those signals to their 
subscribers. See CATV Syndicated Program Exclusivity 
Rules, 79 F. C. C. 2d, at 745-746. For Oklahoma cable 
operators, this source of cable programming includes sig-
nals from television broadcasting stations located in Kansas, 
Missouri, and Texas, as well as the signals from so-called 
“superstations” in Atlanta and Chicago. App. 21, 35-36. It 
is undisputed that many of these distant broadcast signals 
retransmitted by petitioners contain wine commercials that 
are lawful under federal law and in the States where the 
programming originates. Nor is it disputed that cable oper-
ators who carry such signals are barred by Commission regu-
lations from deleting or altering any portion of those signals, 
including commercial advertising. 47 CFR § 76.55(b) (1983). 
Under Oklahoma’s advertising ban, however, these cable 
operators must either delete the wine commercials or face 
criminal prosecution. Since the Oklahoma law, by requiring 
deletion of a portion of these out-of-state signals, compels 
conduct that federal law forbids, the state ban clearly “stands 
as an obstacle to the accomplishment and execution of the full 
purposes and objectives” of the federal regulatory scheme. 
Hines v. Davidowitz, 312 U. S., at 67; Farmers Union v. 
WDAY, Inc., 360 U. S. 525, 535 (1959).
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Finally, enforcement of the state advertising ban against 
Oklahoma cable operators will affect a third source of cable 
programming over which the Commission has asserted 
exclusive jurisdiction. Aside from relaying local television 
broadcasting in accordance with the “must-carry” rules, and 
distant broadcast signals, cable operators also transmit 
specialized nonbroadcast cable services to their subscribers. 
This source of programming, often referred to as “pay cable,” 
includes such advertiser-supported national cable program-
ming as the Cable News Network (CNN) and the Entertain-
ment and Sports Programming Network (ESPN). Although 
the Commission’s “must-carry” and nondeletion rules do not 
apply to such nonbroadcast cable services, the FCC, as noted 
earlier, see supra, at 703, has explicitly stated that state 
regulation of these services is completely precluded by 
federal law.11

Petitioners generally receive such signals by antenna, mi-
crowave receiver, or satellite dish and restransmit them by 
wire to their subscribers. But, unlike local television broad-
casting stations that transmit only one signal and receive 
notification from their networks concerning advertisements, 
cable operators simultaneously receive and channel to their 
subscribers a variety of signals from many sources without 
any advance notice about the timing or content of commercial 
advertisements carried on those signals. Cf. n. 2, supra. 
As the record of this case indicates, developing the capacity 
to monitor each signal and delete every wine commercial be-
fore it is retransmitted would be a prohibitively burdensome 
task. App. 25-26, 36-38. Indeed, the District Court spe-
cifically found that, in view of these considerations, “[t]here 
exists no feasible way for [cable operators] to block out the

“See Community Cable TV, Inc., FCC 83-525, pp. 11-14 (released 
Nov. 15, 1983); Duplicative and Excessive Over-Regulation—CATV, 54 
F. C. C. 2d, at 861-863; Cable Television, 46 F. C. C. 2d, at 199-200; 
Time-Life Broadcast, Inc., 31 F. C. C. 2d 747 (1971); Federal Preemption 
of CATV Regulations, 20 F. C. C. 2d 741 (1969).
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[wine] advertisements.” App. to Pet. for Cert. 41a.12 Ac-
cordingly, if the state advertising ban is enforced, Oklahoma 
cable operators will be compelled either to abandon alto-
gether their carriage of both distant broadcast signals and 
specialized nonbroadcast cable services or run the risk of 
criminal prosecution. As a consequence, the public may well 
be deprived of the wide variety of programming options that 
cable systems make possible.

Such a result is wholly at odds with the regulatory goals 
contemplated by the FCC. Consistent with its congression-
ally defined charter to “make available, so far as possible, to 
all the people of the United States a rapid, efficient, Nation-
wide and world-wide wire and radio communication service 
. . .,” 47 U. S. C. § 151, the FCC has sought to ensure that 
“the benefits of cable communications become a reality on a 
nationwide basis.” Duplicative and Excessive Over-Regula- 
tion^-CATV, 54 F. C. C. 2d, at 865. With that end in mind, 
the Commission has determined that only federal pre-
emption of state and local regulation can assure cable sys-
tems the breathing space necessary to expand vigorously and 
provide a diverse range of program offerings to potential 
cable subscribers in all parts of the country. While that 
judgment may not enjoy universal support, it plainly repre-
sents a reasonable accommodation of the competing policies 
committed to the FCC’s care, and we see no reason to disturb 
the agency’s judgment. And, as we have repeatedly ex-
plained, when federal officials determine, as the FCC has 
here, that restrictive regulation of a particular area is not in 
the public interest, “States are not permitted to use their 
police power to enact such a regulation.” Ray v. Atlantic 
Richfield Co., 435 U. S. 151, 178 (1978); Bethlehem Steel Co. 
v. New York State Labor Relations Board, 330 U. S. 767, 774

12 At one time, the FCC itself considered a proposal to permit cable 
systems to substitute commercial advertisements on distant signals, but 
concluded that such a plan was not feasible. Cable Television Report 
and Order, 36 F. C. C. 2d, at 165.
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(19 47). Cf. Fidelity Federal Savings & Loan Assn. n . De la 
Cuesta, 458 U. S., at 155 (Federal Home Loan Bank Board 
explicitly pre-empted state due-on-sale clauses in order to 
afford flexibility and discretion to federal savings and loan 
institutions).

C
Although the FCC has taken the lead in formulating com-

munications policy with respect to cable television, Congress 
has considered the impact of this new technology, and has, 
through the Copyright Revision Act of 1976, 90 Stat. 2541, 17 
U. S. C. § 101 et seq., acted to facilitate the cable industry’s 
ability to distribute broadcast programming on a national 
basis. Prior to the 1976 revision, the Court had determined 
that the retransmission of distant broadcast signals by cable 
systems did not subject cable operators to copyright infringe-
ment liability because such retransmissions were not “per-
formances” within the meaning of the 1909 Copyright Act. 
Teleprompter Corp. v. Columbia Broadcasting System, Inc., 
415 U. S. 394 (1974); Fortnightly Corp. v. United Artists 
Television, Inc., 392 U. S. 390 (1968). In revising the Copy-
right Act, however, Congress concluded that cable operators 
should be required to pay royalties to the owners of copy-
righted programs retransmitted by their systems on pain 
of liability for copyright infringement. At the same time, 
Congress recognized that “it would be impractical and unduly 
burdensome to require every cable system to negotiate [ap-
propriate royalty payments] with every copyright owner” in 
order to secure consent for such retransmissions. Copyright 
Law Revision, H. R. Rep. No. 94-1476, p. 89 (1976).13 Sec-

13 In developing this approach, Congress was aware that cable operators 
would face virtually insurmountable technical and logistical problems if 
they were required to block out all programs as to which they had not 
directly obtained copyright permission from the owner. See, e. g., Copy-
right Law Revision, Hearings on H. R. 2223 before the Subcommittee on 
Courts, Civil Liberties and the Administration of Justice of the House 
Committee on the Judiciary, 94th Cong., 1st Sess., pt. 2, p. 758 (1975);
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tion 111 of the 1976 Act codifies the solution devised by Con-
gress. It establishes a program of compulsory copyright 
licensing that permits cable systems to retransmit distant 
broadcast signals without securing permission from the copy-
right owner and, in turn, requires each system to pay royalty 
fees to a central royalty fund based on a percentage of its 
gross revenues.14 To take advantage of this compulsory 
licensing scheme, a cable operator must satisfy certain re-
porting requirements, §§ 111(d)(1) and (2)(A), pay specified 
royalty fees to a central fund administered by the Register 
of Copyrights, §§ lll(d)(2)(B)-(D) and (3), and refrain from 
deleting or altering commercial advertising on the broadcast 
signals it transmits, § 111(c)(3). Failure to comply with 
these conditions results in forfeiture of the protections of 
the compulsory licensing system.

In devising this system, Congress has clearly sought to 
further the important public purposes framed in the Copy-
right Clause, U. S. Const., Art. I, §8, cl. 8, of rewarding 
the creators of copyrighted works and of “promoting broad 
public availability of literature, music, and the other arts.” 
Twentieth Century Music Corp. v. Aiken, 422 U. S. 151, 156 
(1975) (footnote omitted); Sony Corp. v. Universal City Stu-
dios, Inc., 464 U. S. 417,428-429 (1984). Compulsory licens-
ing not only protects the commercial value of copyrighted

Copyright Law Revision: Hearings on S. 1361 before the Subcommittee 
on Patents, Trademarks, and Copyrights of the Senate Committee on the 
Judiciary, 93d Cong., 1st Sess., 291-292, 400-401 (1973).

14 The keystone of this system, § 111(c)(1), provides:
“Subject to the provisions of clauses (2), (3), and (4) of this subsection, 

secondary transmissions to the public by a cable system of a primary trans-
mission made by a broadcast station licensed by the Federal Communica-
tions Commission . . . and embodying a performance or display of a work 
shall be subject to compulsory licensing upon compliance with the require-
ments of subsection (d) where the carriage of the signals comprising the 
secondary transmission is permissible under the rules, regulations, or 
authorizations of the Federal Communications Commission.” 17 U. S. C. 
§ 111(c)(1).
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works but also enhances the ability of cable systems to re-
transmit such programs carried on distant broadcast signals, 
thereby allowing the public to benefit by the wider dissemi-
nation of works carried on television broadcast signals.15 By 
requiring cable operators to delete commercial advertise-
ments for wine, however, the Oklahoma ban forces these 
operators to lose the protections of compulsory licensing. Of 
course, it is possible for cable systems to comply with the 
Oklahoma ban by simply abandoning their importation of the 
distant broadcast signals covered by the Copyright Act. 
But such a loss of viewing options would plainly thwart the 
policy identified by both Congress and the FCC of facilitating 
and encouraging the importation of distant broadcast signals.

Ill
Respondent contends that even if the Oklahoma advertis-

ing ban is invalid under normal pre-emption analysis, the fact 
that the ban was adopted pursuant to the Twenty-first 

15 As the House Committee Report explained:
“In general, the Committee believes that cable systems are commercial 

enterprises whose basic retransmission operations are based on the car-
riage of copyrighted program material and that copyright royalties should 
be paid by cable operators to the creators of such programs. The Commit-
tee recognizes, however, that it would be impractical and unduly burden-
some to require every cable system to negotiate with every copyright 
owner whose work was retransmitted by a cable system. Accordingly, 
the Committee has determined to maintain the basic principle of the Senate 
bill to establish a compulsory copyright license for the retransmission of 
those over-the-air broadcast signals that a cable system is authorized to 
carry pursuant to the rules and regulations of the FCC.” H. R. Rep. 
No. 94-1476, p. 89 (1976).
See also H. R. Conf. Rep. No. 94-1733, pp. 75-76 (1976); 122 Cong. Rec. 
31979 (1976) (remarks of Rep. Kastenmeier); id., at 31984 (remarks of Rep. 
Railsback); id., at 32009 (remarks of Rep. Danielson); Eastern Microwave, 
Inc. v. Doubleday Sports, Inc., 691 F. 2d 125,132-133 (CA2 1982) (discuss-
ing Congress’ decision to establish “a compulsory licensing program to 
insure that [cable systems] could continue bringing a diversity of broad-
casted signals to their subscribers”).
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Amendment rescues the statute from pre-emption. A simi-
lar claim was advanced in California Retail Liquor Dealers 
Assn. v. Midcal Aluminum, Inc, 445 U. S. 97 (1980). In 
that case, after finding that a California wine-pricing pro-
gram violated the Sherman Act, we considered whether § 2 of 
the Twenty-first Amendment, which reserves to the States 
certain power to regulate traffic in liquor, “permits California 
to countermand the congressional policy—adopted under the 
commerce power—in favor of competition.” 445 U. S., at 
106. Here, we must likewise consider whether § 2 permits 
Oklahoma to override the federal policy, as expressed in FCC 
rulings and regulations, in favor of promoting the widespread 
development of cable communication.

The States enjoy broad power under § 2 of the Twenty-first 
Amendment to regulate the importation and use of intoxicat-
ing liquor within their borders. Ziffrin, Inc. v. Reeves, 308 
U. S. 132 (1939). At the same time, our prior cases have 
made clear that the Amendment does not license the States 
to ignore their obligations under other provisions of the Con-
stitution. See, e. g., Larkin v. Grendel’s Den, Inc., 459 
U. S. 116, 122, n. 5 (1982); California v. LaRue, 409 U. S. 
109, 115 (1972); Wisconsin v. Constantineau, 400 U. S. 433, 
436 (1971); Department of Revenue v. James B. Beam Dis-
tilling Co., 377 U. S. 341, 345-346 (1964). Indeed, “[t]his 
Court’s decisions . . . have confirmed that the Amendment 
primarily created an exception to the normal operation of the 
Commerce Clause.” Craig v. Boren, 429 U. S. 190, 206 
(1976). Thus, as the Court explained in Hostetter v. Idlewild 
Bon Voyage Liquor Corp., 377 U. S. 324 (1964), §2 reserves 
to the States power to impose burdens on interstate com-
merce in intoxicating liquor that, absent the Amendment, 
would clearly be invalid under the Commerce Clause. Id., 
at 330; State Board of Equalization v. Young’s Market Co., 
299 U. S. 59, 62-63 (1936). We have cautioned, however, 
that “[t]o draw a conclusion . . . that the Twenty-first 
Amendment has somehow operated to ‘repeal’ the Commerce
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Clause wherever regulation of intoxicating liquors is con-
cerned would ... be an absurd oversimplification.” 
Hostetter, supra, at 331-332. Notwithstanding the Amend-
ment’s broad grant of power to the States, therefore, the 
Federal Government plainly retains authority under the 
Commerce Clause to regulate even interstate commerce in 
liquor. Ibid. See also California Retail Liquor Dealers 
Assn. v. Midcal Aluminum, Inc., supra, at 109-110; Nippert 
v. Richmond, 327 U. S. 416, 425, n. 15 (1946); United States 
v. Frankfort Distilleries, Inc., 324 U. S. 293 (1945).

In rejecting the claim that the Twenty-first Amendment 
ousted the Federal Government of all jurisdiction over inter-
state traffic in liquor, we have held that when a State has not 
attempted directly to regulate the sale or use of liquor within 
its borders—the core § 2 power—a conflicting exercise of fed-
eral authority may prevail. In Hostetter, for example, the 
Court found that in-state sales of intoxicating liquor intended 
to be used only in foreign countries could be made under the 
supervision of the Federal Bureau of Customs, despite con-
trary state law, because the state regulation was not aimed 
at preventing unlawful use of alcoholic beverages within the 
State, but rather was designed “totally to prevent transac-
tions carried on under the aegis of a law passed by Congress 
in the exercise of its explicit power under the Constitution 
to regulate commerce with foreign nations.” 377 U. S., at 
333-334. Similarly, in Midcal Aluminum, supra, we found 
that “the Twenty-first Amendment provides no shelter for 
the violation of the Sherman Act caused by the State’s wine 
pricing program,” because the State’s interest in promoting 
temperance through the program was not substantial and 
was therefore clearly outweighed by the important federal 
objectives of the Sherman Act. 445 U. S., at 113-114.

Of course, our decisions in Hostetter and Midcal Alumi-
num were concerned only with conflicting state and federal 
efforts to regulate transactions involving liquor. In this 
case, by contrast, we must resolve a clash between an ex-
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press federal decision to pre-empt all state regulation of cable 
signal carriage and a state effort to apply its ban on alcoholic 
beverage advertisements to wine commercials contained in 
out-of-state signals carried by cable systems. Nonetheless, 
the central question presented in those cases is essentially 
the same as the one before us here: whether the interests 
implicated by a state regulation are so closely related to the 
powers reserved by the Twenty-first Amendment that the 
regulation may prevail, notwithstanding that its require-
ments directly conflict with express federal policies. As in 
Hostetter and Midcal Aluminum, resolution of this question 
requires a “pragmatic effort to harmonize state and federal 
powers” within the context of the issues and interests at 
stake in each case. 445 U. S., at 109.

There can be little doubt that the comprehensive regula-
tions developed over the past 20 years by the FCC to govern 
signal carriage by cable television systems reflect an impor-
tant and substantial federal interest. In crafting this regula-
tory scheme, the Commission has attempted to strike a bal-
ance between protecting noncable households from loss of 
regular television broadcasting service due to competition 
from cable systems and ensuring that the substantial benefits 
provided by cable of increased and diversified programming 
are secured for the maximum number of viewers. See, e. g., 
CATV Syndicated Program Exclusivity Rules, 79 F. C. C. 
2d, at 744-746. To accomplish this regulatory goal, the 
Commission has deemed it necessary to assert exclusive 
jurisdiction over signal carriage by cable systems. In the 
Commission’s view, uniform national communications policy 
with respect to cable systems would be undermined if state 
and local governments were permitted to regulate in piece-
meal fashion the signals carried by cable operators pursuant 
to federal authority. See Community Cable TV, Inc., FCC 
83-525, pp. 12-13 (released Nov. 15, 1983); Cable Television, 
46 F. C. C. 2d, at 178.

On the other hand, application of Oklahoma’s advertising 
ban to out-of-state signals carried by cable operators in that
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State is designed principally to further the State’s interest in 
discouraging consumption of intoxicating liquor. See 11 Op. 
Okla. Atty. Gen. No. 79-334, p. 550 (Mar. 19, 1980). Al-
though the District Court found that “[c]onsumption of alco-
holic beverages in Oklahoma has increased substantially in 
the last 20 years despite the ban on advertising of such bev-
erages,” App. to Pet. for Cert. 42a, we may nevertheless 
accept Oklahoma’s judgment that restrictions on liquor 
advertising represent at least a reasonable, albeit limited, 
means of furthering the goal of promoting temperance in the 
State. The modest nature of Oklahoma’s interests may be 
further illustrated by noting that Oklahoma has chosen not to 
press its campaign against alcoholic beverage advertising on 
all fronts. For example, the State permits both print and 
broadcast commercials for beer, as well as advertisements for 
all alcoholic beverages contained in newspapers, magazines, 
and other publications printed outside of the State. The ban 
at issue in this case is directed only at wine commercials that 
occasionally appear on out-of-state signals carried by cable 
operators. By their own terms, therefore, the State’s regu-
latory aims in this area are narrow. Although a state regu-
latory scheme obviously need not amount to a comprehensive 
attack on the problems of alcohol consumption in order to 
constitute a valid exercise of state power under the Twenty- 
first Amendment, the selective approach Oklahoma has taken 
toward liquor advertising suggests limits on the substantial-
ity of the interests it asserts here. In contrast to state regu-
lations governing the conditions under which liquor may be 
imported or sold within the State, therefore, the application 
of Oklahoma’s advertising ban to the importation of distant 
signals by cable television operators engages only indirectly 
the central power reserved by § 2 of the Twenty-first Amend-
ment—that of exercising “control over whether to permit 
importation or sale of liquor and how to structure the liquor 
distribution system.” Midcal Aluminum, 445 U. S., at 110.

When this limited interest is measured against the signifi-
cant interference with the federal objective of ensuring wide-
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spread availability of diverse cable services throughout the 
United States—an objective that will unquestionably be frus-
trated by strict enforcement of the Oklahoma statute—it is 
clear that the State’s interest is not of the same stature as the 
goals identified in the FCC’s rulings and regulations. As in 
Midcal Aluminum, therefore, we hold that when, as here, a 
state regulation squarely conflicts with the accomplishment 
and execution of the full purposes of federal law, and the 
State’s central power under the Twenty-first Amendment of 
regulating the times, places, and manner under which liquor 
may be imported and sold is not directly implicated, the bal-
ance between state and federal power tips decisively in favor 
of the federal law, and enforcement of the state statute is 
barred by the Supremacy Clause.16

IV
We conclude that the application of Oklahoma’s alcoholic 

beverage advertising ban to out-of-state signals carried by 
cable operators in that State is pre-empted by federal law 
and that the Twenty-first Amendment does not save the 
regulation from pre-emption. The judgment of the Court of 
Appeals is

Reversed.

16 Because we have resolved the pre-emption and Twenty-first Amend-
ment issues in petitioners’ favor, we need not consider the additional ques-
tion whether Oklahoma’s advertising ban constitutes an invalid restriction 
on protected commercial speech, and we therefore express no view on that 
issue.
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PENSION BENEFIT GUARANTY CORPORATION v. 
R. A. GRAY & CO.

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 83-245. Argued April 16, 1984—Decided June 18, 1984*

The Employee Retirement Income Security Act (ERISA), enacted in 1974, 
created a pension plan termination insurance program whereby the Pen-
sion Benefit Guaranty Corporation (PBGC), a wholly owned Government 
corporation, collects insurance premiums from covered private retire-
ment pension plans and provides benefits to participants if their plan 
terminates with insufficient assets to support its guaranteed benefits. 
For multiemployer pension plans, the PBGC’s payment of guaranteed 
benefits was not to become mandatory until January 1, 1978. During 
the intervening period, the PBGC had discretionary authority to pay 
benefits upon the termination of such plans. If the PBGC exercised its 
discretion to pay such benefits, employers who had contributed to the 
plan during the five years preceding its termination were liable to PBGC 
in amounts proportional to their share of the plan’s contributions during 
that period. As the mandatory coverage date approached, Congress 
became concerned that a significant number of multiemployer pension 
plans were experiencing extreme financial hardship that would result in 
termination of numerous plans, forcing the PBGC to assume obligations 
in excess of its capacity. Ultimately, after deferring the mandatory 
coverage until August 1, 1980, and extensively debating the issue of 
withdrawal liability in 1979 and 1980, Congress enacted the Multi-
employer Pension Plan Amendments Act of 1980 (MPPAA), requiring an 
employer withdrawing from a multiemployer pension plan to pay a fixed 
and certain debt to the plan amounting to the employer’s proportionate 
share of the plan’s “unfunded vested benefits.” These withdrawal lia-
bility provisions were made to take effect approximately five months 
before the statute was enacted into law. When appellee building and 
construction firm, within this 5-month period, withdrew from a multi-
employer pension plan that it had been contributing to under collective-
bargaining agreements with a labor union, the pension plan notified 
appellee that it had incurred a withdrawal liability and demanded 

*Together with No. 83-291, Oregon-Washington Carpenters-Employers 
Pension Trust Fund v. R. A. Gray & Co., also on appeal from the same 
court.
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payment. Appellee then filed suit in Federal District Court, seeking 
declaratory and injunctive relief against the pension plan and the PBGC 
and claiming, inter alia, that the retroactive application of the MPPAA 
violated the Due Process Clause of the Fifth Amendment. The District 
Court rejected this claim and granted summary judgment in favor of the 
pension plan and the PBGC. The Court of Appeals reversed, holding 
that retroactive application of withdrawal liability violated the Due Proc-
ess Clause because employers had reasonably relied on the contingent 
withdrawal liability provisions included in ERISA prior to passage of the 
MPPAA and because the equities generally favored appellee over the 
pension plan.

Held: Application of the withdrawal liability provisions of the MPPAA 
during the 5-month period prior to the statute’s enactment does not 
violate the Due Process Clause of the Fifth Amendment. Pp. 728-734.

(a) The burden of showing that retroactive legislation complies with 
due process is met by showing that retroactive application of the legisla-
tion is justified by a rational legislative purpose. Here, it was rational 
for Congress to conclude that the MPPAA’s purposes could be more fully 
effectuated if its withdrawal liability provisions were applied retroac-
tively. One of the primary problems that Congress identified under 
ERISA was that the statute encouraged employer withdrawals from 
multiemployer pension plans, and Congress was properly concerned that 
employers would have an even greater incentive to withdraw if they 
knew that legislation to impose more burdensome liability on with-
drawing employers was being considered. Congress therefore utilized 
retroactive application of the statute to prevent employers from taking 
advantage of the lengthy legislative process and withdrawing while 
Congress debated necessary revisions in the statute. Pp. 728-731.

(b) It is doubtful that retroactive application of the MPPAA would be 
invalid under the Due Process Clause even if it was suddenly enacted 
without any period of deliberate consideration. But even assuming that 
advance notice of retroactive legislation is constitutionally compelled, 
employers had ample notice of the withdrawal liability imposed by the 
MPPAA. Not only did ERISA impose contingent liability, but the vari-
ous legislative proposals debated by Congress before the MPPAA was 
enacted uniformly included retroactive effective dates. Pp. 731-732.

(c) The principles embodied in the Fifth Amendment’s Due Process 
Clause have never been held coextensive with prohibitions existing 
against state impairments of pre-existing contracts. Rather, the limita-
tions imposed on States by the Contract Clause have been contrasted 
with the less searching standards imposed on economic legislation by the 
Due Process Clauses. Pp. 732-733.
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(d) Unlike the statute invalidated in Railroad Retirement Board v. 
Alton R. Co., 295 U. S. 330, which required employers to finance 
pensions for former employees who had already been fully compensated 
while employed, the MPPAA merely requires a withdrawing employer 
to compensate a pension plan for benefits that have already vested with 
the employees at the time of the employer’s withdrawal. Pp. 733-734. 

705 F. 2d 1502, reversed and remanded.

Brenna n , J., delivered the opinion for a unanimous Court.

Baruch A. Fellner argued the cause for appellants in both 
cases. With him on the briefs for appellant in No. 83-245 
were Henry Rose, Mitchell L. Strickler, J. Stephen Caflisch, 
Peter H. Gould, David F. Power, Nathan Lewin, and Seth P. 
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Thomas M. Triplett argued the cause and filed a brief for 
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The question presented by these cases is whether appli-

cation of the withdrawal liability provisions of the Multi-

tGerald M. Feder filed a brief for the National Coordinating Committee 
for Multiemployer Plans as amicus curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for G & R Roofing 
Co. by Michael E. Merrill, Stephen J. Schultz, and Mark T. Bennett; for 
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Nosal, John R. Keys, Jr., Jan S. Amundson, and Quentin Riegel; for 
the National-American Wholesale Grocers’ Association by William H. 
Borghesani, Jr., and Peter A. Susser; for the National Steel Service Cen-
ter, Inc., by Ralph T. DeStefano and Richard R. Riese; for Republic In-
dustries, Inc., by Philip B. Kurland, Christopher G. Walsh, Jr., Lester M. 
Bridgeman, and Louis T. Urbanczyk; for Sibley, Lindsay & Curr Co. by 
William L. Dorr; and for Transport Motor Express, Inc., et al. by Harris 
Weinstein.

Jack L. Whitacre and Stephen A. Bokat filed a brief for the Chamber of 
Commerce of the United States as amicus curiae.
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employer Pension Plan Amendments Act of 1980 to employ-
ers withdrawing from pension plans during a 5-month period 
prior to the statute’s enactment violates the Due Process 
Clause of the Fifth Amendment. We hold that it does not.

I
A

In 1974, after careful study of private retirement pension 
plans, Congress enacted the Employee Retirement Income 
Security Act (ERISA), 88 Stat. 829, 29 U. S. C. § 1001 et seq. 
Among the principal purposes of this “comprehensive and 
reticulated statute” was to ensure that employees and their 
beneficiaries would not be deprived of anticipated retirement 
benefits by the termination of pension plans before sufficient 
funds have been accumulated in the plans. Nachman Corp. 
n . Pension Benefit Guaranty Corp., 446 U. S. 359, 361-362, 
374-375 (1980). See Alessi v. Raybestos-Manhattan, Inc., 
451 U. S. 504, 510-511 (1981). Congress wanted to guaran-
tee that “if a worker has been promised a defined pension 
benefit upon retirement—and if he has fulfilled whatever con-
ditions are required to obtain a vested benefit—he actually 
will receive it.” Nachman, supra, at 375; Alessi, supra, 
at 510.

Toward this end, Title IV of ERISA, 29 U. S. C. § 1301 
et seq., created a plan termination insurance program, ad-
ministered by the Pension Benefit Guaranty Corporation 
(PBGC), a wholly owned Government corporation within the 
Department of Labor, § 1302. The PBGC collects insurance 
premiums from covered pension plans and provides benefits 
to participants in those plans if their plan terminates with 
insufficient assets to support its guaranteed benefits. See 
§§1322, 1361. For pension plans maintained by single 
employers, the PBGC’s obligation to pay benefits took 
effect immediately upon enactment of ERISA in 1974. 
§§ 1381(a), (b). For multiemployer pension plans, however, 
the payment of guaranteed benefits by the PBGC was not 
to become mandatory until January 1, 1978. § 1381(c)(1).
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During the intervening period, the PBGC had discretion-
ary authority to pay benefits upon the termination of multi-
employer pension plans. §§ 1381(c)(2)-(4). If the PBGC 
exercised its discretion to pay such benefits, employers who 
had contributed to the plan during the five years preceding 
its termination were liable to the PBGC in amounts propor-
tional to their share of the plan’s contributions during that 
period. § 1364. In other words, any employer withdrawing 
from a multiemployer plan was subject to a contingent liabil-
ity that was dependent upon the plan’s termination in the 
next five years and the PBGC’s decision to exercise its 
discretion and pay guaranteed benefits. In addition, any 
individual employer’s liability was not to exceed 30% of the 
employer’s net worth. § 1362(b)(2).

As the date for mandatory coverage of multiemployer 
pension plans approached, Congress became concerned that 
a significant number of plans were experiencing extreme fi-
nancial hardship. This, in turn, could have resulted in the 
termination of numerous plans, forcing the PBGC to assume 
obligations in excess of its capacity. To avoid this potential 
collapse of the plan termination insurance program, Congress 
deferred mandatory insurance coverage for multiemployer 
plans for 18 months—until July 1, 1979—extending the 
PBGC’s discretionary authority to insure plans terminating 
during the interim. Pub. L. 95-214, 91 Stat. 1501? The 
PBGC was also directed to prepare a comprehensive report 
analyzing the problems faced by multiemployer plans and 
recommending appropriate legislative action. See S. Rep. 
No. 95-570, pp. 1-4 (1977); H. R. Rep. No. 95-706, p. 1

1 The effective date for mandatory insurance coverage of multiemployer 
plans was subsequently deferred to May 1, 1980, Pub. L. 96-24, 93 Stat. 
70, to July 1, 1980, Pub. L. 96-239, 94 Stat. 341, and finally to August 1, 
1980, Pub. L. 96-293, 94 Stat. 610. On each occasion, Congress was pro-
viding more time for thorough consideration of the complex issues posed by 
the termination of multiemployer pension plans. Ultimately, mandatory 
insurance coverage was superseded by the Multiemployer Pension Plan 
Amendments Act of 1980, Pub. L. 96-364, 94 Stat. 1208.
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(197 7). In this way, Congress created “time to legislate, if 
necessary, before the mandatory coverage comes into effect.” 
123 Cong. Rec. 36800 (1977) (statement of Sen. Williams); 
id., at 36800-36802.

The PBGC issued its report on July 1,1978. Pension Ben-
efit Guaranty Corporation, Multiemployer Study Required 
by P. L. 95-214 (1978). Among its principal findings was 
that ERISA did not adequately protect plans from the ad-
verse consequences that resulted when individual employers 
terminate their participation in, or withdraw from, multi-
employer plans. As the report summarized:

“The basic problem with the withdrawal rules is that 
they are designed primarily to protect PBGC. They do 
not provide an efficient mechanism for reducing the bur-
den of withdrawal on the plan and remaining employers. 
They may even encourage withdrawals in some instances 
(e. g., where termination may be imminent). Changes 
in the withdrawal rules should be considered:

“(1) to provide relief to plans without increasing the 
burden on the insurance system,

“(2) to provide a disincentive‘to voluntary employer 
withdrawals,

“(3) to reduce or remove disincentives to plan entry, 
and

“(4) to work with, instead of against, the termination 
liability provisions.” Id., at 96-97.2

2 Congressional testimony by the Executive Director of the PBGC 
further explained the problems caused by employers withdrawing from 
multiemployer plans:

“A key problem of ongoing multiemployer plans, especially in declining 
industries, is the problem of employer withdrawal. Employer withdraw-
als reduce a plan’s contribution base. This pushes the contribution rate 
for remaining employers to higher and higher levels in order to fund past 
service liabilities, including liabilities generated by employers no longer 
participating in the plan, so-called inherited liabilities. The rising costs 
may encourage—or force—further withdrawals, thereby increasing the
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To alleviate the problem of employer withdrawals, the 
PBGC suggested new rules under which a withdrawing em-
ployer would be required to pay whatever share of the plan’s 
unftinded vested liabilities was attributable to that employ-
er’s participation. Id., at 97-114.3 These tentative propos-
als were included in policy recommendations submitted to 
Congress on February 27, 1979, and were incorporated in 
proposed legislation that the Executive Branch formally sent 
to Congress three months later, S. 1076, 96th Cong., 1st 
Sess. (1979). Most significantly for present purposes, the 
bill included an effective date for withdrawal liability of Feb-
ruary 27, 1979—the date on which the PBGC had initially 
submitted its recommendations to Congress. Id., §108. 
This date was chosen to prevent employers from avoiding the 
adverse consequences of withdrawal liability by withdrawing 
from plans while such liability was being considered by Con-
gress. As one Senator noted, the retroactive effective date 
was designed “to prevent. . . the withdrawal of these oppor-
tunistic employers without imposition of liability” and was to 

inherited liabilities to be funded by an ever-decreasing contribution base. 
This vicious downward spiral may continue until it is no longer reasonable 
or possible for the pension plan to continue.” Pension Plan Termination 
Insurance Issues: Hearings before the Subcommittee on Oversight of the 
House Committee on Ways and Means, 95th Cong., 2nd Sess., 22 (1978) 
(statement of Matthew M. Lind).

8 Again, the PBGC’s Executive Director provided a more elaborate 
explanation:

“To deal with this problem, our report considers an approach under 
which an employer withdrawing from a multiemployer plan would be re-
quired to complete funding its fair share of the plan’s unfunded liabilities. 
In other words, the plan would have a claim against the employer for the 
inherited liabilities which would otherwise fall upon the remaining employ-
ers as a result of the withdrawal. . . .

“We think that such withdrawal liability would, first of all, discourage 
voluntary withdrawals and curtail the current incentives to flee the plan. 
Where such withdrawals nonetheless occur, we think that withdrawal 
liability would cushion the financial impact on the plan.” Id., at 23 
(statement of Matthew M. Lind).
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serve “as a deterrent to hasty employer withdrawal.” 126 
Cong. Rec. 20234 (1980) (remarks of Sen. Matsunaga).

Congress debated the issue of withdrawal liability for the 
remainder of 1979 and much of 1980. By April 1980, two 
Committees in the House and one in the Senate had approved 
substantially similar versions of the bill, each containing the 
February 27, 1979, effective date for withdrawal liability. 
The Senate Finance Committee had not yet completed its 
work on the bill, however, and sought more time for consid-
eration of the legislation. See supra, at 721, and n. 1. At 
the same time, the Senate advanced the effective date for 
imposing withdrawal liability to April 29, 1980. As Senator 
Javits later explained:

“The committees decided in part to move up the date 
from February 27, 1979, the date contained in earlier 
versions of the bill, because the original purpose of a 
retroactive effective date—namely, to avoid encourage-
ment of employer withdrawals while the bill was being 
considered—has been achieved. It should also be noted 
that the April 29 effective date is the product of strong 
political pressures by certain withdrawing employers 
who were caught by the earlier date. I realize that 
permitting these employers to avoid liability only 
increases the burdens of those employers remaining with 
the plans in question, but it appears necessary to accept 
the April 29 date in order to enact the bill before the 
August 1 deadline for action.” 126 Cong. Rec. 20179 
(1980) (statement of Sen. Javits).

See also id., at 9236-9237 (statement of Sen. Bentsen).
The House unanimously passed its version of the bill, 

including the February 27, 1979, effective date, in May 1980. 
Id., at 12233. The Senate version, adopting an effective 
date of April 29, 1980, was endorsed by a vote of 85-1. Id., 
at 20247. The Conference Committee accepted the Senate’s 
effective date, and the legislation was signed into law by
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the President on September 26, 1980. Multiemployer Pen-
sion Plan Amendments Act of 1980 (MPPAA or Act), Pub. L. 
96-364, 94 Stat. 1208. As enacted, the Act requires that an 
employer withdrawing from a multiemployer pension plan 
pay a fixed and certain debt to the pension plan. This with-
drawal liability is the employer’s proportionate share of the 
plan’s “unfunded vested benefits,” calculated as the differ-
ence between the present value of vested benefits and the 
current value of the plan’s assets. 29 U. S. C. §§ 1381, 1391. 
Pursuant to 29 U. S. C. § 1461(e), these withdrawal liability 
provisions took effect on April 29, 1980, approximately five 
months before the statute was enacted into law.

B
Appellee R. A. Gray & Co. (Gray) is a building and con-

struction firm doing business in Oregon. Under a series 
of collective-bargaining agreements with the Oregon State 
Council of Carpenters (Council), Gray contributed to the 
Oregon-Washington Carpenters-Employers Pension Trust 
Fund (Pension Plan), a multiemployer pension plan under 29 
U. S. C. § 1301(a)(3). During February 1980, Gray advised 
the Council that it would be terminating their collective-
bargaining agreement when it expired on June 1, 1980. 
Gray continued to engage in the building and construction 
industry, however, and therefore was deemed to have 
completely withdrawn from the Pension Plan pursuant to 
§ 1383(b).

The Pension Plan subsequently notified Gray that, by 
completely withdrawing from the plan on June 1, 1980, it 
had incurred a withdrawal liability of $201,359. The notice 
set forth a schedule of quarterly payments and demanded 
payment in accordance with that schedule. After some pre-
liminary correspondence between Gray and the plan’s trust-
ees, the Pension Plan informed Gray that it was delinquent 
in its payments. Gray thereafter filed suit in the United 
States District Court for the District of Oregon, seeking 
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declaratory and injunctive relief against the Pension Plan and 
the PBGC.4

Gray’s complaint raised several constitutional claims, in-
cluding a challenge to the retroactive application of the 
MPPAA under the Due Process Clause of the Fifth Amend-
ment.5 In particular, Gray noted that its June 1, 1980, with-
drawal from the Pension Plan occurred during the 5-month 
period preceding enactment of the MPPAA, and therefore 
was directly affected by the retroactivity provision included 
in the Act. Moreover, Gray contended, retroactive applica-
tion of withdrawal liability could not be sustained under the 
Due Process Clause because it was arbitrary and irrational, 
and because it impaired the collective-bargaining agreements 
that Gray had signed with the Council.

4 Gray also moved for a preliminary injunction to restrain the Pension 
Plan from taking any further steps to collect the withdrawal liability it 
assessed. The District Court denied that motion. App. 50-57.

At the same time, Gray requested that the Pension Plan review its 
determination of withdrawal liability. See 29 U. S. C. § 1399(b)(2). In 
response, the Pension Plan issued a “Decision on Review,” concluding that 
it had “accurately determined: (1) the method for allocating the unfunded 
vested benefits to Gray, (2) the amount of the Plan’s unfunded vested bene-
fits, (3) the schedule of payments offered to Gray, and (4) the date of Gray’s 
complete withdrawal.” 549 F. Supp. 531, 534 (Ore. 1982). Although 
Gray could have initiated arbitration with the Pension Plan on these issues, 
29 U. S. C. § 1401(a), it accepted these findings and waived its right to 
arbitration, 549 F. Supp., at 534.

5 Gray also contended, inter alia, that the different treatment afforded 
employers participating in multiemployer pension plans as opposed to 
employers participating in single-employer pension plans violates the equal 
protection component of the Fifth Amendment, that retroactive application 
of the MPPAA violates the Ex Post Facto Clause included in Art. I, § 9, of 
the Constitution, and that the Act’s arbitration provisions violated Gray’s 
rights to procedural due process and trial by jury. The District Court 
rejected the first two claims, see 549 F. Supp., at 538-539, and refused to 
reach the last claim because Gray had waived its right to arbitration, id., at 
539; n. 4, supra. These issues were not reached by the Court of Appeals, 
Shelter Framing Corp. v. Pension Benefit Guaranty Corp., 705 F. 2d 
1502, 1515 (CA9 1983), and are not now pressed before this Court.
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The District Court rejected Gray’s due process claim, and 
granted summary judgment in favor of the Pension Plan and 
the PBGC. 549 F. Supp. 531 (1982). Specifically, the court 
analyzed the constitutionality of retroactively imposing with-
drawal liability on employers by applying a four-part test 
established by the Court of Appeals for the Seventh Circuit 
in Nachman Corp. v. Pension Benefit Guaranty Corp., 592 
F. 2d 947 (1979), aff’d on statutory grounds, 446 U. S. 359 
(1980). As that test requires, the court examined (1) the re-
liance interest of the affected parties, (2) whether the inter-
est impaired is in an area previously subjected to regulatory 
control, (3) the equities of imposing the legislative burdens, 
and (4) the statutory provisions that limit and moderate the 
impact of the burdens imposed.6 Under these criteria, the 
court concluded that Gray had not satisfied the heavy burden 
faced by parties attempting to demonstrate that Congress 
has acted arbitrarily and irrationally when enacting socio-
economic legislation.

The Court of Appeals for the Ninth Circuit reversed, al-
though it too believed that the four-factor Nachman test was 
the appropriate standard to use when analyzing the constitu-
tionality of retroactive legislation enacted by Congress. 
Shelter Framing Corp. v. Pension Benefit Guaranty Corp., 

6 The court in Nachman developed this four-part test for reviewing the 
constitutionality of retroactive legislation under the Fifth Amendment’s 
Due Process Clause primarily by relying upon this Court’s decisions in 
Allied Structural Steel Co. v. Spannaus, 438 U. S. 234 (1978), and Rail-
road Retirement Board v. Alton R. Co., 295 U. S. 330 (1935). For rea-
sons explained below, however, we do not believe that these cases control 
judicial review of retroactive federal legislation affecting economic benefits 
and burdens. See infra, at 732-734. We therefore reject the constitu-
tional underpinnings of the analysis employed by the Court of Appeals in 
Nachman, although we have no occasion to consider whether the factors 
mentioned by that court might in some circumstances be relevant in deter-
mining whether retroactive legislation is rational. Cf. Nachman Corp. v. 
Pension Benefit Guaranty Corp., 446 U. S. 359, 367-368, and n. 12 (1980) 
(explicitly limiting our review to the statutory question presented).
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705 F. 2d 1502 (1983). In particular, the court concluded 
that retroactive application of withdrawal liability violated 
the Due Process Clause because employers had reasonably 
relied on the contingent withdrawal liability provisions in-
cluded in ERISA prior to passage of the MPPAA, id., at 
1511-1512, and because the equities in this action generally 
favored Gray over the Pension Plan, id., at 1512-1514

Both the Pension Plan and the PBGC invoked the appellate 
jurisdiction of this Court under 28 U. S. C. § 1252. We 
noted probable jurisdiction, 464 U. S. 912 (1983),7 and now 
reverse.

II
The starting point for analysis is our decision in Usery v. 

Turner Elkhorn Mining Co., 428 U. S. 1 (1976). In Turner 
Elkhorn, we considered a constitutional challenge to the ret-
roactive effects of the Federal Coal Mine Health and Safety 
Act of 1969 as amended by the Black Lung Benefits Act of 
1972. Under Title IV of that Act, coal mine operators were 
required to compensate former employees disabled by pneu-

7 At least three Courts of Appeals, as well as numerous District Courts, 
have concluded that retroactive application of the MPPAA’s withdrawal 
liability provisions satisfies constitutional standards. See, e. g., Textile 
Workers Pension Fund v. Standard Dye & Finishing Co., 725 F. 2d 843 
(CA2 1984); Peick v. Pension Benefit Guaranty Corp., 724 F. 2d 1247 (CA7 
1983), cert, pending, No. 83-1246; Republic Industries, Inc. v. Teamsters 
Joint Council, 718 F. 2d 628 (CA4 1983), cert, pending, No. 83-541.

The prospective application of the MPPAA’s withdrawal liability provi-
sions has also been the subject of extensive nationwide litigation. All 
of the Courts of Appeals addressing the various constitutional challenges 
raised in those cases, however, have upheld the statute. See, e. g., The 
Washington Star Co. v. International Typographical Union Negotiated 
Pension Plan, 235 U. S. App. D. C. 1, 729 F. 2d 1502 (1984); Peick v. 
Pension Benefit Guaranty Corp., supra; Republic Industries, Inc. v. 
Teamsters Joint Council, supra. Because these issues were not ad-
dressed by the Court of Appeals, cf. n. 5, supra, and are not actively 
pursued by the parties before this Court, we assume for purposes of our 
decision in these cases that the prospective effects of the Act satisfy 
constitutional standards.
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moconiosis even though those employees had terminated 
their work in the industry before the statute was enacted. 
We nonetheless had little difficulty in upholding the statute 
against constitutional attack under the Due Process Clause. 
As we initially noted:

“It is by now well established that legislative Acts ad-
justing the burdens and benefits of economic life come to 
the Court with a presumption of constitutionality, and 
that the burden is on one complaining of a due process 
violation to establish that the legislature has acted in an 
arbitrary and irrational way. See, e. g., Ferguson v. 
Skrupa, 372 U. S. 726 (1963); Williamson n . Lee Optical 
Co., 348 U. S. 483, 487-488 (1955).” 428 U. S., at 15.

We further explained that the strong deference accorded 
legislation in the field of national economic policy is no less 
applicable when that legislation is applied retroactively. 
Provided that the retroactive application of a statute is sup-
ported by a legitimate legislative purpose furthered by ra-
tional means, judgments about the wisdom of such legislation 
remain within the exclusive province of the legislative and 
executive branches:

“[I]nsofar as the Act requires compensation for disabil-
ities bred during employment terminated before the date 
of enactment, the Act has some retrospective effect— 
although, as we have noted, the Act imposed no liability 
on operators until [after its enactment]. And it may be 
that the liability imposed by the Act for disabilities suf-
fered by former employees was not anticipated at the 
time of actual employment. But our cases are clear that 
legislation readjusting rights and burdens is not unlawful 
solely because it upsets otherwise settled expectations. 
See Fleming v. Rhodes, 331 U. S. 100 (1947); Carpenter 
v. Wabash R. Co., 309 U. S. 23 (1940); Norman v. Balti-
more & Ohio R. Co., 294 U. S. 240 (1935); Home Bldg. & 
Loan Assn. v. Blaisdell, 290 U. S. 398 (1934); Louisville 
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& Nashville R. Co. v. Mottley, 219 U. S. 467 (1911). 
This is true even though the effect of the legislation is to 
impose a new duty or liability based on past acts. See 
Lichter v. United States, 334 U. S. 742 (1948); Welch v. 
Henry, 305 U. S. 134 (1938); Funkhouser v. Preston 
Co., 290 U. S. 163 (1933).” Id., at 15-16 (footnotes 
omitted).

To be sure, we went on to recognize that retroactive legis-
lation does have to meet a burden not faced by legislation 
that has only future effects. “It does not follow . . . that 
what Congress can legislate prospectively it can legislate 
retrospectively. The retroactive aspects of legislation, as 
well as the prospective aspects, must meet the test of due 
process, and the justifications for the latter may not suffice 
for the former.” Id., at 16-17. But that burden is met 
simply by showing that the retroactive application of the 
legislation is itself justified by a rational legislative purpose.

For example, in Turner Elkhorn we found that “the impo-
sition of liability for the effects of disabilities bred in the past 
is justified as a rational measure to spread the costs of the 
employees’ disabilities to those who have profited from the 
fruits of their labor—the operators and the coal consumers.” 
Id., at 18. Similarly, in these cases, a rational legislative 
purpose supporting the retroactive application of the 
MPPAA’s withdrawal liability provisions is easily identified. 
Indeed, Congress was quite explicit when explaining the 
reason for the statute’s retroactivity.

In particular, we believe it was eminently rational for Con-
gress to conclude that the purposes of the MPPAA could be 
more fully effectuated if its withdrawal liability provisions 
were applied retroactively. One of the primary problems 
Congress identified under ERISA was that the statute en-
couraged employer withdrawals from multiemployer plans. 
And Congress was properly concerned that employers would 
have an even greater incentive to withdraw if they knew that 
legislation to impose more burdensome liability on withdraw-
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ing employers was being considered. See 126 Cong. Rec. 
20179 (1980) (statement of Sen. Javits); id., at 20244 (re-
marks of Sen. Matsunaga). See also supra, at 723-724. 
Withdrawals occurring during the legislative process not only 
would have required that remaining employers increase their 
contributions to existing pension plans, but also could have 
ultimately affected the stability of the plans themselves. 
Congress therefore utilized retroactive application of the 
statute to prevent employers from taking advantage of a 
lengthy legislative process and withdrawing while Congress 
debated necessary revisions in the statute. Indeed, as the 
amendments progressed through the legislative process, 
Congress advanced the effective date chosen so that it would 
encompass only that retroactive time period that Congress 
believed would be necessary to accomplish its purposes. As 
we recently noted when upholding the retroactive application 
of an income tax statute in United States v. Darusmont, 449 
U. S. 292, 296-297 (1981) (per curiam), the enactment of 
retroactive statutes “confined to short and limited periods 
required by the practicalities of producing national legislation 
. . . is a customary congressional practice.” We are loathe 
to reject such a common practice when conducting the limited 
judicial review accorded economic legislation under the Fifth 
Amendment’s Due Process Clause.

Ill
Gray and its supporting amici offer several reasons for 

subjecting the retroactive application of the MPPAA to some 
form of heightened judicial scrutiny. We are not persuaded, 
however, by any of their arguments.

First, Gray contends that retroactive legislation does not 
satisfy due process requirements unless persons affected by 
the legislation had “notice” of changing legal circumstances 
and “an opportunity to conform their conduct to the require-
ments of [the] new legislation.” Brief for Appellee 20. We 
have doubts, however, that retroactive application of the 
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MPPAA would be invalid under the Due Process Clause for 
lack of notice even if it was suddenly enacted by Congress 
without any period of deliberate consideration, as often 
occurs with floor amendments or “riders” added at the last 
minute to pending legislation. But even assuming that ad-
vance notice of legislative action with retrospective effects 
is constitutionally compelled, cf. Darusmont, supra, at 299 
(similarly assuming that notice is a relevant consideration), 
we believe that employers had ample notice of the with-
drawal liability imposed by the MPPAA. Not only did 
ERISA itself impose contingent liability on withdrawing 
employers, but the various legislative proposals debated 
by Congress before enactment of the MPPAA uniformly 
included retroactive effective dates among their provisions. 
See supra, at 723-725.8

Second, it is suggested that we apply constitutional princi-
ples that have been developed under the Contract Clause, 
Art. I, §10, cl. 1 (“No State shall . . . pass any . . . Law 
impairing the Obligation of Contracts . . .”), when review-
ing this federal legislation.9 See, e. g., Energy Resources

8 See, e. g., Textile Workers Pension Fund v. Standard Dye & Finishing 
Co., 725 F. 2d, at 852 (“Notice was everywhere. . . . [Employers] 
withdrew from their funds not only when pervasive regulation, including 
withdrawal liability under ERISA, existed in the pension field, but also 
when the advent of the MPPAA was imminent”); Peick n . Pension Benefit 
Guaranty Corp., 724 F. 2d, at 1269 (“[T]he intent of Congress to provide 
for the retrospective imposition of liability was quite clear from the very 
beginning of the legislative process.... [E]mployers who withdrew during 
[the retrospective] period cannot argue that they are now being required to 
pay wholly unanticipated liabilities”) (footnote omitted).

9 It could not justifiably be claimed that the Contract Clause applies, 
either by its own terms or by convincing historical evidence, to actions of 
the National Government. Indeed, records from the debates at the Con-
stitutional Convention leave no doubt that the Framers explicitly refused 
to subject federal legislation impairing private contracts to the literal 
requirements of the Contract Clause:

“MR. GERRY entered into observations inculcating the importance of 
public faith, and the propriety of the restraint put on the states from im-
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Group, Inc. v. Kansas Power & Light Co., 459 U. S. 400 
(1983); Allied Structural Steel Co. v. Spannaus, 438 U. S. 
234 (1978). We have never held, however, that the princi-
ples embodied in the Fifth Amendment’s Due Process Clause 
are coextensive with prohibitions existing against state 
impairments of pre-existing contracts. See, e. g., Phila-
delphia, B. & W. R. Co. v. Schubert, 224 U. S. 603 (1912). 
Indeed, to the extent that recent decisions of the Court have 
addressed the issue, we have contrasted the limitations 
imposed on States by the Contract Clause with the less 
searching standards imposed on economic legislation by the 
Due Process Clauses. See United States Trust Co. v. New 
Jersey, 431 U. S. 1,17, n. 13 (1977). And, although we have 
noted that retrospective civil legislation may offend due proc-
ess if it is “particularly ‘harsh and oppressive,’ ” ibid, (quoting 
Welch v. Henry, 305 U. S. 134, 147 (1938), and citing Turner 
Elkhorn, 428 U. S., at 14-20), that standard does not differ 
from the prohibition against arbitrary and irrational legisla-
tion that we clearly enunciated in Turner Elkhorn.

Finally, Gray urges that we resuscitate the Court’s 1935 
decision in Railroad Retirement Board v. Alton R. Co., 295 
U. S. 330, which invalidated provisions of the Railroad Re-
tirement Act of 1934 that required employers to finance pen-
sions for former railroad employees. Assuming, as we did 
in Turner Elkhorn, supra, at 19, that this aspect of Alton 
“retains vitality” despite the changes in judicial review of 
economic legislation that have occurred in the ensuing years, 
we again find it distinguishable from the present litigation. 
Unlike the statute in Alton, which created pensions for em-
ployees who had been fully compensated while working for 

pairing the obligation of contracts; alleging that Congress ought to be laid 
under the like prohibitions. He made a motion to that effect. He was not 
seconded.” 5 J. Elliot, Debates on the Federal Constitution 546 (2d ed. 
1876).
See 2 M. Farrand, Records of the Federal Convention of 1787, p. 619 
(1911).
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the railroads, the MPPAA merely requires a withdrawing 
employer to compensate a pension plan for benefits that have 
already vested with the employees at the time of the em-
ployer’s withdrawal.

IV
We conclude that Congress’ decision to apply the with-

drawal liability provisions of the Multiemployer Pension Plan 
Amendments Act to employers withdrawing from pension 
plans during the 5-month period preceding enactment of the 
Act is supported by a rational legislative purpose, and there-
fore withstands attack under the Due Process Clause of the 
Fifth Amendment. Accordingly, the judgment of the Court 
of Appeals is reversed, and the cases are remanded for fur-
ther proceedings consistent with this opinion.

It is so ordered.
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SECURITIES AND EXCHANGE COMMISSION ET al . v . 
JERRY T. O’BRIEN, INC., ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 83-751. Argued April 17, 1984—Decided June 18, 1984

During its nonpublic investigation into possible violations of the federal se-
curities laws involving respondents, the Securities and Exchange Com-
mission (SEC) issued subpoenas to certain of the respondents for the 
production of financial records. Ultimately, respondents filed suit in 
Federal District Court to enjoin the SEC’s investigation and to prevent 
compliance with some of the subpoenas. After the District Court dis-
missed the claims for injunctive relief, the SEC issued subpoenas to 
third parties. Respondents then renewed their requests to the District 
Court for injunctive relief and sought notice of the third-party subpoe-
nas. The court denied the requested relief, but the Court of Appeals 
reversed with respect to the District Court’s denial of respondents’ 
request for notice of subpoenas issued to third parties.

Held: The SEC is not required to notify the “targets” of nonpublic in-
vestigations into possible violations of the securities laws when the 
SEC issues subpoenas to third parties. The SEC has discretion to deter-
mine when such notice would be appropriate and when it would not. 
Pp. 741-751.

(a) Notice to “targets” is not required by any constitutional provi-
sion. When a federal administrative agency, without notifying a person 
under investigation, uses its subpoena power to gather evidence adverse 
to him, the Due Process Clause of the Fifth Amendment is not implicated 
because an administrative investigation adjudicates no legal rights, and 
the Confrontation Clause of the Sixth Amendment is not offended since 
it does not come into play until the initiation of criminal proceedings. 
Nor may a person inculpated by materials sought by a subpoena issued 
to a third party seek shelter in the Self-Incrimination Clause of the Fifth 
Amendment, since the subpoena does not “compel” anyone other than 
the person to whom it is directed to be a witness against himself. Fi-
nally, respondents cannot contend that notice of subpoenas issued to 
third parties is necessary to enable a “target” to prevent a search or 
seizure of his papers violative of the Fourth Amendment; when a person 
communicates information to a third party, even on the understanding 
that the communication is confidential, he cannot object if the third party 
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conveys that information or records thereof to law enforcement authori-
ties. Pp. 742-743.

(b) The language and structure of the statutes administered by the 
SEC, particularly the Securities Act of 1933 and the Securities Ex-
change Act of 1934, do not support the imposition of a duty on the SEC 
to notify a “target” of an investigation when it issues a subpoena to a 
third party. The provisions vesting the SEC with the power to conduct 
investigations and to issue and seek enforcement of subpoenas are ex-
pansive, and no provision expressly obliges the SEC to notify “targets” 
when subpoenas are issued to third parties. Congress intended to vest 
the SEC with considerable discretion in determining when and how to 
investigate possible statutory violations, and there is no evidence that 
Congress expected the Commission to adopt any particular procedure for 
notifying “targets” when it sought information from third parties. The 
fact that Congress recently has imposed a carefully limited obligation on 
the SEC under the Right to Financial Privacy Act to notify bank custom-
ers of administrative subpoenas issued to banks reinforces the conclusion 
that Congress assumed that the SEC was not and would not be subject 
to a general obligation to notify “targets” whenever it issued adminis-
trative subpoenas. Pp. 743-747.

(c) Nor is a notice requirement justified on the ground, asserted by 
respondents, that a “target” has a substantive right to insist that admin-
istrative subpoenas issued to third parties meet the standards set forth 
in United States v. Powell, 379 U. S. 48, and that, to enable the “target” 
to enforce this right by intervening in SEC enforcement actions against 
the subpoena recipients or by restraining the recipients’ voluntary com-
pliance, the “target” must be notified of the subpoenas. Even assum-
ing, arguendo, that a “target” has such substantive and procedural 
rights, pragmatic considerations counsel against reinforcing those rights 
with a notice requirement. Administration of a notice requirement 
would be highly burdensome for both the SEC and the courts, particu-
larly with regard to identification of the persons and organizations that 
should be considered “targets” of investigations. Moreover, the imposi-
tion of a notice requirement would substantially increase the ability of 
“targets” who have something to hide to impede legitimate SEC investi-
gations by discouraging subpoena recipients from complying, or by de-
stroying or altering documents, intimidating witnesses, or transferring 
securities or funds so that they could not be reached by the Government. 
Pp. 747-751.

704 F. 2d 1065, reversed and remanded.

Marsh al l , J., delivered the opinion for a unanimous Court.
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Deputy Solicitor General Geller argued the cause for peti-
tioners. With him on the briefs were Solicitor General Lee, 
Samuel A. Alito, Jr., Daniel L. Goelzer, Paul Gonson, 
Linda D. Fienberg, Larry R. Lavoie, Harry J. Weiss, and 
Elizabeth A. Spurlock.

William D. Symmes argued the cause for respondents. 
With him on the brief for respondents Magnuson et al. was 
Thomas D. Cochran. C. Dean Little and D. William Toone 
filed a brief for respondents Jerry T. O’Brien, Inc., et al.*

Justi ce  Mars hal l  delivered the opinion of the Court.
The Securities and Exchange Commission (SEC or 

Commission) has statutory authority to conduct nonpublic 
investigations into possible violations of the securities 
laws and, in the course thereof, to issue subpoenas to obtain 
relevant information. The question before us is whether the 
Commission must notify the “target” of such an investigation 
when it issues a subpoena to a third party.

I
This case represents one shard of a prolonged investigation 

by the SEC into the affairs of respondent Harry F. Magnu-
son and persons and firms with whom he has dealt. The 
investigation began in 1980, when the Commission’s staff re-
ported to the Commission that information in their possession 
tended to show that Magnuson and others had been trading 
in the stock of specified mining companies in a manner vio-
lative of the registration, reporting, and antifraud provisions 
of the Securities Act of 1933 and the Securities Exchange 
Act of 1934. In response, the Commission issued a Formal 

* Michael P. Cox filed a brief for the North American Securities Admin-
istrators Association, Inc., as amicus curiae urging reversal.

Ronald L. Olson filed a brief for Wedbush, Noble, Cooke, Inc., as 
amicus curiae urging affirmance.
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Order of Investigation1 authorizing employees of its Seattle 
Regional Office to initiate a “private investigation” into 
the transactions in question and, if necessary, to subpoena 
testimony and documents “deemed relevant or material to 
the inquiry.” Complaint, Exhibit A, pp. 3-4.

Acting on that authority, members of the Commission staff 
subpoenaed financial records in the possession of respondent 
Jerry T. O’Brien, Inc. (O’Brien), a broker-dealer firm, and 
respondent Pennaluna & Co. (Pennaluna). O’Brien volun-
tarily complied, but Pennaluna refused to disgorge the re-
quested materials. Soon thereafter, in response to several 
inquiries by O’Brien’s counsel, a member of the SEC staff 
informed O’Brien that it was a “subject” of the investigation.

O’Brien, Pennaluna, and their respective owners2 
promptly filed a suit in the District Court for the Eastern 
District of Washington, seeking to enjoin the Commission’s 
investigation and to prevent Magnuson from complying with 
subpoenas that had been issued to him.3 Magnuson filed a 
cross-claim, also seeking to block portions of the investiga-

1A Formal Order of Investigation is issued by the Commission only after 
its staff has conducted a preliminary inquiry, in the course of which 
“no process is issued [nor] testimony compelled.” 17 CFR § 202.5(a) 
(1983). The purposes of such an order seem to be to define the scope of the 
ensuing investigation and to establish limits within which the staff may 
resort to compulsory process. See H. R. Rep. No. 96-1321, pt. 1, p. 2 
(1980).

2 The relationships between O’Brien, Pennaluna, and their individual 
owners are not fully elucidated by the papers before us. Because, for 
the purposes of this litigation, the interests of all of these respondents 
are identical, hereinafter they will be referred to collectively as O’Brien, 
except when divergence in their treatment by the courts below requires 
that they be differentiated.

3 The principal bases of O’Brien’s suit were that the SEC’s Formal Order 
of Investigation was defective, that the investigation did not have a valid 
purpose, that the Commission should have afforded the subjects of the in-
vestigation a chance to comment upon it, and that the issues around which 
the case revolved had been litigated and settled in another proceeding. 
Complaint 9-15.
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tion. O’Brien then filed motions seeking authority to depose 
the Commission’s officers and to conduct expedited discovery 
into the Commission’s files.4

The District Court denied respondents’ discovery motions 
and soon thereafter dismissed their claims for injunctive 
relief. Jerry T. O’Brien, Inc. v. SEC, No. C-81-546 (ED 
Wash., Jan. 20, 1982). The principal ground for the court’s 
decision was that respondents would have a full opportunity 
to assert their objections to the basis and scope of the SEC’s 
investigation if and when the Commission instituted a sub-
poena enforcement action. The court did, however, rule 
that the Commission’s outstanding subpoenas5 met the re-
quirements outlined in United States v. Powell, 379 U. S. 48 
(1964), for determining whether an administrative summons 
is judicially enforceable. Specifically, the District Court 
held that the Commission had a legitimate purpose in issuing 
the subpoenas, that the requested information was relevant 
and was not already in the Commission’s possession, and that 
the issuance of the subpoenas comported with pertinent 
procedural requirements.

Following the District Court’s decision, the SEC issued 
several subpoenas to third parties. In response, Magnuson 
and O’Brien renewed their request to the District Court for 
injunctive relief, accompanying the request with a motion, 
pursuant to Rule 62(c) of the Federal Rules of Civil Proce-
dure, for a stay pending appeal. For the first time, respond-
ents expressly sought notice of the subpoenas issued by the 
Commission to third parties. Reasoning that respondents 
lacked standing to challenge voluntary compliance with sub-

4 During the pendency of the suit, the Commission, at the District 
Court’s request, refrained from seeking enforcement of its outstanding 
subpoenas.

5 Because no subpoenas were then outstanding against Jerry T. O’Brien, 
Inc., or O’Brien in his personal capacity, the District Court declined to de-
termine whether the Commission had complied with the Powell standards 
in demanding records from those respondents.
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poenas by third parties, and that, in any subsequent proceed-
ing brought by the SEC, respondents could move to suppress 
evidence the Commission had obtained from third parties 
through abusive subpoenas, the District Court denied the 
requested relief. Jerry T. O’Brien, Inc. v. SEC, No. 
C-81-546 (ED Wash., Mar. 25, 1982).6

A panel of the Court of Appeals for the Ninth Circuit 
affirmed the District Court’s denial of injunctive relief with 
regard to the subpoenas directed at respondents themselves, 
agreeing with the lower court that respondents had an ade-
quate remedy at law for challenging those subpoenas.7 704 
F. 2d 1065, 1066-1067 (1983). However, the Court of 
Appeals reversed the District Court’s denial of respondents’ 
request for notice of subpoenas issued to third parties. In 
the Court of Appeals’ view, “targets” of SEC investigations 
“have a right to be investigated consistently with the Powell 
standards.” Id., at 1068. To enable targets to enforce this 
right, the court held that they must be notified of subpoenas 
issued to others. Id., at 1069.

The Court of Appeals denied the Commission’s request for 
rehearing and rejected its suggestion for rehearing en banc. 
719 F. 2d 300 (1983). Judge Kennedy, joined by four other 
judges, dissented from the rejection, arguing that the panel 
decision was unprecedented and threatened the ability of the 

6 The District Court granted respondents a brief stay to enable them to 
petition the Court of Appeals for a longer stay pending disposition of the 
appeal, but the Court of Appeals refused to enjoin the Commission from 
proceeding with its investigation. The SEC then filed various subpoena 
enforcement actions. The Commission has prevailed in at least one of 
those suits, SEC v. Magnuson, No. 82-1178-Z (Mass., Aug. 11, 1982) (en-
forcing subpoenas to Magnuson family members); another is still pending, 
see SEC v. Magnuson, et al., No. C-82-282-RJM (ED Wash., filed Apr. 
19, 1982). Cf. Magnuson v. SEC, No. 82-2042 (Idaho, July 27, 1982) 
(rejecting motion by Magnuson and his wife to quash subpoenas directed 
to a financial institution).

7 Because respondents have not cross-petitioned, the validity of the 
Court of Appeals’ ruling on the merits of respondents’ claims for injunctive 
relief with regard to the subpoenas directed at themselves is not before us.
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SEC and other agencies to conduct nonpublic investigations 
into possible violations of federal law. Ibid.

We granted certiorari because of the importance of the 
issue presented. 464 U. S. 1038 (1984). We now reverse.

II
Congress has vested the SEC with broad authority to 

conduct investigations into possible violations of the federal 
securities laws and to demand production of evidence rele-
vant to such investigations. E. g., 15 U. S. C. §§77s(b), 
78u(a), (b).8 Subpoenas issued by the Commission are not 
self-enforcing, and the recipients thereof are not subject to 
penalty for refusal to obey. But the Commission is author-
ized to bring suit in federal court to compel compliance with 
its process. E. g., 15 U. S. C. §§77v(b), 78u(c).9

No provision in the complex of statutes governing the 
SEC’s investigative power expressly obliges the Commission 
to notify the “target” of an investigation when it issues a sub-
poena to a third party. If such an obligation is to be imposed 
on the Commission, therefore, it must be derived from one 
of three sources: a constitutional provision; an understanding 
on the part of Congress, inferable from the structure of the 
securities laws, regarding how the SEC should conduct 
its inquiries; or the general standards governing judicial 

8 The provisions cited in the text are the pertinent provisions of the Se-
curities Act of 1933 and the Securities Exchange Act of 1934, respectively. 
In conducting the investigation that gives rise to this case, the Commission 
relied solely on those Acts. Many other statutes administered by the SEC 
contain similar provisions. See 15 U. S. C. § 79r (Public Utility Holding 
Company Act of 1935); 15 U. S. C. §77uuu(a) (Trust Indenture Act of 
1939); 15 U. S. C. §§80a-41(a), (b) (Investment Company Act of 1940); 15 
U. S. C. §§80b-9(a), (b) (Investment Advisers Act of 1940).

9 The analogous enforcement provisions for the other statutes adminis-
tered by the Commission are: 15 U. S. C. § 79r(d) (Public Utility Holding 
Company Act of 1935); 15 U. S. C. § 77uuu(a) (incorporating by reference 
15 U. S. C. § 77v(b)) (Trust Indenture Act of 1939); 15 U. S. C. § 80a-41(c) 
(Investment Company Act of 1940); 15 U. S. C. §80b-9(c) (Investment 
Advisers Act of 1940).
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enforcement of administrative subpoenas enunciated in 
United States v. Powell, 379 U. S. 48 (1964), and its progeny. 
Examination of these three potential bases for the Court 
of Appeals’ ruling leaves us unpersuaded that the notice 
requirement fashioned by that court is warranted.

A
Our prior cases foreclose any constitutional argument 

respondents might make in defense of the judgment below. 
The opinion of the Court in Hannah v. Larche, 363 U. S. 420 
(1960), leaves no doubt that neither the Due Process Clause 
of the Fifth Amendment nor the Confrontation Clause of the 
Sixth Amendment is offended when a federal administrative 
agency, without notifying a person under investigation, uses 
its subpoena power to gather evidence adverse to him. The 
Due Process Clause is not implicated under such circum-
stances because an administrative investigation adjudicates 
no legal rights, id., at 440-443, and the Confrontation Clause 
does not come into play until the initiation of criminal pro-
ceedings, id., at 440, n. 16. These principles plainly cover an 
inquiry by the SEC into possible violations of the securities 
laws.

It is also settled that a person inculpated by materials 
sought by a subpoena issued to a third party cannot seek 
shelter in the Self-Incrimination Clause of the Fifth Amend-
ment. The rationale of this doctrine is that the Constitution 
proscribes only compelled self-incrimination, and, whatever 
may be the pressures exerted upon the person to whom a 
subpoena is directed,10 the subpoena surely does not “compel” 
anyone else to be a witness against himself. Fisher v. 
United States, 425 U. S. 391, 397 (1976); Couch n . United 
States, 409 U. S. 322, 328-329 (1973). If the “target” of an 
investigation by the SEC has no Fifth Amendment right to 
challenge enforcement of a subpoena directed at a third 

10 Cf. United States v. Doe, 465 U. S. 605, 612-613 (1984).
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party, he clearly can assert no derivative right to notice when 
the Commission issues such a subpoena.

Finally, respondents cannot invoke the Fourth Amend-
ment in support of the Court of Appeals’ decision. It is es-
tablished that, when a person communicates information to a 
third party even on the understanding that the communica-
tion is confidential, he cannot object if the third party con-
veys that information or records thereof to law enforcement 
authorities. United States v. Miller, 425 U. S. 435, 443 
(1976). Relying on that principle, the Court has held that a 
customer of a bank cannot challenge on Fourth Amendment 
grounds the admission into evidence in a criminal prosecution 
of financial records obtained by the Government from his 
bank pursuant to allegedly defective subpoenas, despite the 
fact that he was given no notice of the subpoenas. Id., at 
443, and n. 5.11 See also Donaldson v. United States, 400 
U. S. 517, 522 (1971) (Internal Revenue summons directed to 
third party does not trench upon any interests protected by 
the Fourth Amendment).12 These rulings disable respond-
ents from arguing that notice of subpoenas issued to third 
parties is necessary to allow a target to prevent an uncon-
stitutional search or seizure of his papers.

B
The language and structure of the statutes administered by 

the Commission afford respondents no greater aid. The pro-
visions vesting the SEC with the power to issue and seek en-
forcement of subpoenas are expansive. For example, § 19(b) 

11 It should be noted that any Fourth Amendment claims that might be 
asserted by respondents are substantially weaker than those of the bank 
customer in Miller because respondents, unlike the customer, cannot argue 
that the subpoena recipients were required by law to keep the records in 
question. Cf. 425 U. S., at 455-456 (Mars hal l , J., dissenting).

12 Cf. Donovan v. Lone Steer, Inc., 464 U. S. 408, 414-415 (1984) (dis-
cussing the Fourth Amendment rights of the recipient of an administrative 
subpoena).
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of the Securities Act of 1933, 48 Stat. 85-86, empowers the 
SEC to conduct investigations “which, in the opinion of the 
Commission, are necessary and proper for the enforcement” 
of the Act and to “require the production of any books, 
papers, or other documents which the Commission deems 
relevant or material to the inquiry.” 15 U. S. C. §77s(b). 
Similarly, §§ 21(a) and 21(b) of the Securities Exchange Act 
of 1934, 48 Stat. 899, 900, authorize the Commission to “make 
such investigations as it deems necessary to determine 
whether any person has violated, is violating, or is about 
to violate any provision of this chapter [or] the rules or 
regulations thereunder” and to demand to see any papers 
“the Commission deems relevant or material to the inquiry.” 
15 U. S. C. §§78u(a), (b).13

More generally, both statutes vest the SEC with “power to 
make such rules and regulations as may be necessary or ap-
propriate to implement [their] provisions . . . .” 15 U. S. C. 
§§ 77s(a), 78w(a)(l). Relying on this authority, the SEC has 
promulgated a variety of rules governing its investigations, 
one of which provides that, “[u]nless otherwise ordered by 
the Commission, all formal investigative proceedings shall be 
non-public.” 17 CFR §203.5 (1983). In other words, the 
Commission has formally adopted the policy of not routinely 
informing anyone, including targets, of the existence and 
progress of its investigations.14 To our knowledge, Congress 
has never questioned this exercise by the Commission of its 
statutory power. And, in another context, we have held 
that rulemaking authority comparable to that enjoyed by the 
SEC is broad enough to empower an agency to “establish 

13 The other statutes administered by the SEC contain similarly broad 
delegations of investigatory power. See the provisions cited in n. 8, 
supra.

14 In practice, virtually all investigations conducted by the Commission 
are nonpublic. See 3 L. Loss, Securities Regulation 1955 (2d ed. 1961);
SEC, Report of the Advisory Committee on Enforcement Policies and 
Practices 18 (1972).
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standards for determining whether to conduct an investiga-
tion publicly or in private.” FCC v. Schreiber, 381 U. S. 
279, 292 (1965).

It appears, in short, that Congress intended to vest the 
SEC with considerable discretion in determining when and 
how to investigate possible violations of the statutes adminis-
tered by the Commission. We discern no evidence that 
Congress wished or expected that the Commission would 
adopt any particular procedures for notifying “targets” of 
investigations when it sought information from third parties.

The inference that the relief sought by respondents is not 
necessary to give effect to congressional intent is reinforced 
by the fact that, in one special context, Congress has imposed 
on the Commission an obligation to notify persons directly af-
fected by its subpoenas. In 1978, in response to this Court’s 
decision in United States v. Miller, supra,15 Congress enacted 
the Right to Financial Privacy Act, 92 Stat. 3697,12 U. S. C. 
§ 3401 et seq. That statute accords customers of banks and 
similar financial institutions certain rights to be notified of 
and to challenge in court administrative subpoenas of finan-
cial records in the possession of the banks. The most salient 
feature of the Act is the narrow scope of the entitlements 
it creates. Thus, it carefully limits the kinds of customers 
to whom it applies, §§ 3401(4), (5), and the types of records 
they may seek to protect, §3401(2). A customer’s ability 
to challenge a subpoena is cabined by strict procedural 
requirements. For example, he must assert his claim within 
a short period of time, § 3410(a), and cannot appeal an adverse 
determination until the Government has completed its inves-
tigation, § 3410(d). Perhaps most importantly, the statute is 
drafted in a fashion that minimizes the risk that customers’ 
objections to subpoenas will delay or frustrate agency inves-

16 See H. R. Rep. No. 95-1383, p. 34 (1978) (the purpose of the statute is 
to fill the gap left by the ruling in Miller that a bank customer has “no 
standing under the Constitution to contest Government access to financial 
records”).
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tigations. Thus, a court presented with such a challenge 
is required to rule upon it within seven days of the Gov-
ernment’s response, § 3410(b), and the pertinent statutes 
of limitations are tolled while the claim is pending, §3419. 
Since 1980, the SEC has been subject to the constraints 
of the Right to Financial Privacy Act. Pub. L. 96-433, § 3, 
94 Stat. 1855, 15 U. S. C. §78u(h)(l). When it made the 
statute applicable to the SEC, however, Congress empow-
ered the Commission in prescribed circumstances to seek 
ex parte orders authorizing it to delay notifying bank cus-
tomers when it subpoenas information about them, thereby 
further curtailing the ability of persons under investigation 
to impede the agency’s inquiries. 15 U. S. C. §78u(h)(2).

Considerable insight into the legislators’ conception of the 
scope of the SEC’s investigatory power can be gleaned from 
the foregoing developments. We know that Congress re-
cently had occasion to consider the authority of the SEC and 
other agencies to issue and enforce administrative subpoenas 
without notifying the persons whose affairs may be exposed 
thereby. In response, Congress enacted a set of carefully 
tailored limitations on the agencies’ power, designed “to 
strike a balance between customers’ right of privacy and the 
need of law enforcement agencies to obtain financial records 
pursuant to legitimate investigations.” H. R. Rep. No. 95- 
1383, p. 33 (1978). The manner in which Congress dealt with 
this problem teaches us two things. First, it seems ap-
parent that Congress assumed that the SEC was not and 
would not be subject to a general obligation to notify “tar-
gets” of its investigations whenever it issued administrative 
subpoenas.16 Second, the complexity and subtlety of the 

16 In this regard, it is noteworthy that the pertinent congressional 
Committees expressed their desire that the judiciary not supplement 
the remedies created by the statute with any implied causes of action. 
See H. R. Rep. No. 96-1321, pt. 1, p. 10 (1980); H. R. Rep. No. 95-1383, 
pp. 54, 56, 225, 230 (1978).
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procedures embodied in the Right to Financial Privacy Act 
suggest that Congress would find troubling the crude and 
unqualified notification requirement ordered by the Court 
of Appeals.17

C
The last of the three potential footings for the remedy 

sought by respondents is some other entitlement that would 
be effectuated thereby. Respondents seek to derive such an 
entitlement from a combination of our prior decisions. Dis-
tilled, their argument is as follows: A subpoena issued by the 
SEC must comport with the standards set forth in our deci-
sion in United States v. Powell, 379 U. S., at 57-58.18 Not 

17 The significance of these two lessons is not that they illuminate Con-
gress’ intent when it enacted or when it subsequently amended the crucial 
provisions vesting the Commission with investigatory authority, see 
supra, at 743-744. Rather, they inform our determination whether adop-
tion of the remedy proposed by respondents would comport with or disrupt 
the system of statutes governing the issuance and trading of securities, as 
that system has been modified and refined by Congress in the years since 
1933. In this regard, our inquiry is analogous to the kind of analysis 
contemplated by the third of the four factors we consider when deciding 
whether it would be appropriate to create a private right of action as an 
adjunct to a right created by statute: “[I]s it consistent with the underlying 
purposes of the legislative scheme to imply such a remedy . . . ?” See, 
e. g., Cannon v. University of Chicago, 441 U. S. 677, 688, n. 9, 703-708 
(1979); Cart v. Ash, 422 U. S. 66, 78 (1975).

18 The holding of Powell was that the Commissioner of Internal Revenue 
need not demonstrate probable cause in order to secure judicial enforce-
ment of a summons issued pursuant to §7602 of the Internal Revenue 
Code. The Court then went on to sketch the requirements that the 
Commissioner would be obliged to satisfy:
“He must show that the investigation will be conducted pursuant to a 
legitimate purpose, that the inquiry may be relevant to that purpose, that 
the information sought is not already within the Commissioner’s posses-
sion, and that the administrative steps required by the Code have been 
followed .... [A] court may not permit its process to be abused. Such 
an abuse would take place if the summons had been issued for an improper 
purpose, such as to harass the taxpayer or to put pressure on him to settle 
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only the recipient of an SEC subpoena, but also any person 
who would be affected by compliance therewith, has a sub-
stantive right, under Powell, to insist that those standards 
are met. A target of an SEC investigation may assert the 
foregoing right in two ways. First, relying on Reisman v. 
Caplin, 375 U. S. 440, 445 (1964), and Donaldson v. United 
States, 400 U. S., at 529,19 the target may seek permissive in-
tervention in an enforcement action brought by the Commis-
sion against the subpoena recipient. Second, if the recipient 
of the subpoena threatens voluntarily to turn over the re-
quested information, the target “might restrain compliance” 
by the recipient, thereby forcing the Commission to institute 
an enforcement suit. See Reisman v. Caplin, supra, at 450. 
A target can avail himself of these options only if he is aware 
of the existence of subpoenas directed at others. To ensure 
that ignorance does not prevent a target from asserting his 

a collateral dispute, or for any other purpose reflecting on the good faith of 
the particular investigation.” 379 U. S., at 57-58 (footnote omitted).
See United States v. LaSalle National Bank, 437 U. S. 298, 313-314 
(1978). Some lower courts have held or assumed that the SEC must 
satisfy these standards in order to obtain enforcement of its subpoenas. 
E. g., SEC v. ESM Government Securities, Inc., 645 F. 2d 310, 313-314 
(CA5 1981). But cf. In re EEOC, 709 F. 2d 392, 398, n. 2 (CA5 1983). 
Respondents contend that the obligation of an agency to follow pertinent 
“administrative steps” means in this context that any subpoena issued 
under the auspices of the SEC must come within the purview of a Formal 
Order of Investigation, see n. 1, supra. Because of the manner in which 
we dispose of this case, we have no occasion to pass upon respondents’ 
characterization or application of our decision in Powell.

19 In Reisman, the Court indicated in dictum that “both parties sum-
moned [under § 7602] and those affected by a disclosure may appear or in-
tervene before the District Court and challenge the summons by asserting 
their constitutional or other claims.” 375 U. S., at 445; see id., at 449. 
Our decision in Donaldson made clear that the right of a third party to 
intervene in an enforcement action “is permissive only and is not manda-
tory,” 400 U. S., at 529, and that determination whether intervention 
should be granted in a particular case requires “[t]he usual process of 
balancing opposing equities,” id., at 530.
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rights, respondents conclude, the Commission must notify 
him when it issues a subpoena to a third party.

There are several tenuous links in respondents’ argument. 
Especially debatable are the proposition that a target has a 
substantive right to be investigated in a manner consistent 
with the Powell standards and the assertion that a target 
may obtain a restraining order preventing voluntary compli-
ance by a third party with an administrative subpoena. Cer-
tainly we have never before expressly so held. For the 
present, however, we may assume, arguendo, that a target 
enjoys each of the substantive and procedural rights identi-
fied by respondents. Nevertheless, we conclude that it 
would be inappropriate to elaborate upon those entitlements 
by mandating notification of targets whenever the Commis-
sion issues subpoenas.

Two considerations underlie our decision on this issue. 
First, administration of the notice requirement advocated by 
respondents would be highly burdensome for both the Com-
mission and the courts. The most obvious difficulty would 
involve identification of the persons and organizations that 
should be considered “targets” of investigations.20 The SEC 
often undertakes investigations into suspicious securities 
transactions without any knowledge of which of the parties 
involved may have violated the law.21 To notify all potential 
wrongdoers in such a situation of the issuance of each 
subpoena would be virtually impossible. The Commission 
would thus be obliged to determine the point at which enough 
evidence had been assembled to focus suspicion on a manage-

20 Neither the pertinent statutes nor the Commission’s regulations define 
the term “target,” so either the Commission or the courts would be obliged 
at the outset to develop a working definition of the term.

21 So, for example, the Commission is sometimes called upon to investi-
gate unusually active trading in the stock of a company during the period 
immediately preceding a tender offer for that stock. In such a case, the 
Commission may have no idea which (if any) of the thousands of purchasers 
had improper access to inside information.
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able subset of the participants in the transaction, thereby 
lending them the status of “targets” and entitling them to no-
tice of the outstanding subpoenas directed at others. The 
complexity of that task is apparent. Even in cases in which 
the Commission could identify with reasonable ease the prin-
cipal targets of its inquiry, another problem would arise. In 
such circumstances, a person not considered a target by the 
Commission could contend that he deserved that status and 
therefore should be given notice of subpoenas issued to oth-
ers. To assess a claim of this sort, a district court would be 
obliged to conduct some kind of hearing to determine the 
scope and thrust of the ongoing investigation.22 Implemen-
tation of this new remedy would drain the resources of the 
judiciary as well as the Commission.23

Second, the imposition of a notice requirement on the SEC 
would substantially increase the ability of persons who have 
something to hide to impede legitimate investigations by the 
Commission. A target given notice of every subpoena is-
sued to third parties would be able to discourage the recipi-
ents from complying, and then further delay disclosure of 
damaging information by seeking intervention in all enforce-
ment actions brought by the Commission. More seriously, 
the understanding of the progress of an SEC inquiry that 
would flow from knowledge of which persons had received 
subpoenas would enable an unscrupulous target to destroy or 
alter documents, intimidate witnesses, or transfer securities 
or funds so that they could not be reached by the Govern-
ment.24 Especially in the context of securities regulation, 

22 Cf. 704 F. 2d 1065, 1069 (CA9 1983) (case below) (“The target’s right 
could be asserted ... by other appropriate district court proceedings”).

23 This remedy would also have the effect of laying bare the state of the 
Commission’s knowledge and intentions midway through investigations. 
For the reasons sketched below, such exposure could significantly hamper 
the Commission’s efforts to police violations of the securities laws.

24 See PepsiCo v. SEC, 563 F. Supp. 828, 832 (SDNY 1983) (To impose a 
notification requirement on the SEC “would necessarily permit all tar-
gets—and presumably all potential targets—effectively to monitor the 
course and conduct of agency investigations. Experience and common
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where speed in locating and halting violations of the law is so 
important, we would be loathe to place such potent weapons 
in the hands of persons with a desire to keep the Commission 
at bay.

We acknowledge that our ruling may have the effect in 
practice of preventing some persons under investigation by 
the SEC from asserting objections to subpoenas issued by 
the Commission to third parties for improper reasons. How-
ever, to accept respondents’ proposal “would unwarrantedly 
cast doubt upon and stultify the [Commission’s] every inves-
tigatory move,” Donaldson v. United States, 400 U. S., at 
531. Particularly in view of Congress’ manifest disinclina-
tion to require the Commission to notify targets whenever it 
seeks information from others, see supra, at 746-747, we 
refuse so to curb the Commission’s exercise of its statutory 
power.25

Ill
Nothing in this opinion should be construed to imply that it 

would be improper for the SEC to inform a target that it has 
issued a subpoena to someone else. But, for the reasons in-
dicated above, we decline to curtail the Commission’s discre-
tion to determine when such notice would be appropriate and 
when it would not. Accordingly, the judgment of the Court 
of Appeals is reversed, and the case is remanded for further 
proceedings consistent with this opinion.

It is so ordered.

sense should establish that such a power would be greatly abused . . .”); 
cf. NLRB v. Robbins Tire & Rubber Co., 437 U. S. 214, 239 (1978) (citing 
the risk that employers or unions would attempt to “coerce or intimidate 
employees and others who have given statements” as a reason for holding 
exempt from disclosure under the Freedom of Information Act statements 
made to the National Labor Relations Board).

25Cf. United States v. Arthur Young & Co., 465 U. S. 805, 816 (1984) 
(“‘[A]bsent unambiguous directions from Congress,”’ the summons power 
conferred on the Internal Revenue Service by statute should not be re-
stricted by the courts) (quoting United States v. Bisceglia, 420 U. S. 141, 
150 (1975)).
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COPPERWELD CORP. ET AL. v. INDEPENDENCE 
TUBE CORP.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SEVENTH CIRCUIT

No. 82-1260. Argued December 5, 1983—Decided June 19, 1984

Petitioner Copperweld Corp, purchased petitioner Regal Tube Co., a man-
ufacturer of steel tubing, from Lear Siegler, Inc., which had operated 
Regal as an unincorporated division, and which under the sale agree-
ment was bound not to compete with Regal for five years. Copperweld 
then transferred Regal’s assets to a newly formed, wholly owned subsid-
iary. Shortly before Copperweld acquired Regal, David Grohne, who 
previously had been an officer of Regal, became an officer of Lear 
Siegler, and, while continuing to work for Lear Siegler, formed respond-
ent corporation to compete with Regal. Respondent then gave Yoder 
Co. a purchase order for a tubing mill, but Yoder voided the order when 
it received a letter from Copperweld warning that Copperweld would be 
greatly concerned if Grohne contemplated competing with Regal and 
promising to take the necessary steps to protect Copperweld’s rights 
under the noncompetition agreement with Lear Siegler. Respondent 
then arranged to have a mill supplied by another company. Thereafter, 
respondent filed an action in Federal District Court against petitioners 
and Yoder. The jury found, inter alia, that petitioners had conspired to 
violate § 1 of the Sherman Act but that Yoder was not part of the con-
spiracy, and awarded treble damages against petitioners. The Court of 
Appeals affirmed. Noting that the exoneration of Yoder from antitrust 
liability left a parent corporation and its wholly owned subsidiary as the 
only parties to the § 1 conspiracy, the court questioned the wisdom of 
subjecting an “intra-enterprise” conspiracy to antitrust liability, but held 
that such liability was appropriate “when there is enough separation be-
tween the two entities to make treating them as two independent actors 
sensible,” and that there was sufficient evidence for the jury to conclude 
that Regal was more like a separate corporate entity than a mere service 
arm of the parent.

Held: Petitioner Copperweld and its wholly owned subsidiary, petitioner 
Regal, are incapable of conspiring with each other for purposes of § 1 of 
the Sherman Act. Pp. 759-777.

(a) While this Court has previously seemed to acquiesce in the “intra-
enterprise conspiracy” doctrine, which provides that § 1 liability is not
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foreclosed merely because a parent and its subsidiary are subject to 
common ownership, the Court has never explored or analyzed in detail 
the justifications for such a rule. Pp. 759-766.

(b) Section 1 of the Sherman Act, in contrast to § 2, reaches unreason-
able restraints of trade effected by a “contract, combination ... or 
conspiracy” between separate entities, and does not reach conduct that 
is “wholly unilateral.” Pp. 767-769.

(c) The coordinated activity of a parent and its wholly owned subsid-
iary must be viewed as that of a single enterprise for purposes of § 1 of 
the Sherman Act. A parent and its wholly owned subsidiary have a 
complete unity of interest. Their objectives are common, not disparate, 
and their general corporate objectives are guided or determined not by 
two separate corporate consciousnesses, but one. With or without a 
formal “agreement,” the subsidiary acts for the parent’s benefit. If the 
parent and subsidiary “agree” to a course of action, there is no sudden 
joining of economic resources that had previously served different inter-
ests, and there is no justification for § 1 scrutiny. In reality, the parent 
and subsidiary always have a “unity of purpose or a common design.” 
The “intra-enterprise conspiracy” doctrine relies on artificial distinc-
tions, looking to the form of an enterprise’s structure and ignoring the 
reality. Antitrust liability should not depend on whether a corporate 
subunit is organized as an unincorporated division or a wholly owned 
subsidiary. Here, nothing in the record indicates any meaningful dif-
ference between Regal’s operations as an unincorporated division of 
Lear Siegler and its later operations as a wholly owned subsidiary of 
Copperweld. Pp. 771-774.

(d) The appropriate inquiry in this case is not whether the coordinated 
conduct of a parent and its wholly owned subsidiary may ever have anti-
competitive effects or whether the term “conspiracy” will bear a literal 
construction that includes a parent and its subsidiaries, but rather 
whether the logic underlying Congress’ decision to exempt unilateral 
conduct from scrutiny under § 1 of the Sherman Act similarly excludes 
the conduct of a parent and subsidiary. It can only be concluded that 
the coordinated behavior of a parent and subsidiary falls outside the 
reach of § 1. Any anticompetitive activities of corporations and their 
wholly owned subsidiaries meriting antitrust remedies may be policed 
adequately without resort to an “intra-enterprise conspiracy” doctrine. 
A corporation’s initial acquisition of control is always subject to scrutiny 
under § 1 of the Sherman Act and § 7 of the Clayton Act, and thereafter 
the enterprise is subject to § 2 of the Sherman Act and § 5 of the Federal 
Trade Commission Act. Pp. 774-777.

691 F. 2d 310, reversed.
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Bur ger , C. J., delivered the opinion of the Court, in which Bla ckm un , 
Pow el l , Rehn qu ist , and O’Conno r , JJ., joined. Ste ve ns , J., filed a 
dissenting opinion, in which Bre nna n  and Marsh al l , JJ., joined, post, 
p. 778. Whit e , J., took no part in the consideration or decision of the 
case.

Erwin N. Griswold argued the cause for petitioners. 
With him on the briefs were William R. Jentes, Sidney 
N. Herman, Robert E. Shapiro, and Donald I. Baker.

Deputy Solicitor General Wallace argued the cause for 
the United States as amicus curiae urging reversal. With 
him on the brief were Solicitor General Lee, Assistant 
Attorney General Baxter, Deputy Assistant Attorney 
General Collins, Carolyn F. Corwin, Barry Grossman, 
and Nancy C. Garrison.

Victor E. Grimm argued the cause for respondent. With 
him on the brief were John R. Myers and Scott M. Mendel*

*J. Randolf Wilson, Russell H. Carpenter, Jr., Stephen A. Bokat, 
Cynthia Wicker, William E. Blasier, and Quentin Riegel filed a brief 
for the Chamber of Commerce of the United States et al. as amici curiae 
urging reversal.

A brief of amici curiae urging affirmance was filed for the State of Ala-
bama et al. by Robert K. Corbin, Attorney General of Arizona, and Rich-
ard A. Alcorn and Charles L. Eger, Assistant Attorneys General; Charles 
A. Graddick, Attorney General of Alabama, and Richard Owen, Assistant 
Attorney General; John Steven Clark, Attorney General of Arkansas, and 
Jeffrey A. Bell, Assistant Attorney General; Duane Woodard, Attorney 
General of Colorado, and Thomas P. McMahon, Assistant Attorney Gen-
eral; Neil F. Hartigan, Attorney General of Illinois, and Robert E. Davy, 
Assistant Attorney General; Thomas J. Miller, Attorney General of Iowa, 
and John R. Perkins, Assistant Attorney General; Robert T. Stephan, 
Attorney General of Kansas, and Wayne E. Hundley, Deputy Attorney 
General; Steven L. Beshear, Attorney General of Kentucky, and James M. 
Ringo, Assistant Attorney General; Hubert H. Humphrey III, Attorney 
General of Minnesota, and Stephen P. Kilgriff, Assistant Attorney Gen-
eral; Bill Allain, Attorney General of Mississippi, and Robert Sanders, 
Special Assistant Attorney General; Mike Greely, Attorney General of 
Montana, and Joe R. Roberts, Assistant Attorney General; Paul L. Doug-
las, Attorney General of Nebraska, and Dale A. Comer, Assistant Attor-
ney General; Robert 0. Wefald, Attorney General of North Dakota, and 
Alan C. Hoberg, Assistant Attorney General; Michael C. Turpen, Attor-
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Chief  Just ice  Burger  delivered the opinion of the Court.
We granted certiorari to determine whether a parent cor-

poration and its wholly owned subsidiary are legally capable 
of conspiring with each other under § 1 of the Sherman Act.

I
A

The predecessor to petitioner Regal Tube Co. was estab-
lished in Chicago in 1955 to manufacture structural steel

ney General of Oklahoma, and James B. Franks, Assistant Attorney Gen-
eral; Dave Frohnmayer, Attorney General of Oregon; John J. Easton, Jr., 
Attorney General of Vermont, and Glenn R. Jarrett, Assistant Attorney 
General; KenEikenberry, Attorney General of Washington, JohnR. Ellis, 
Deputy Attorney General, and Jon P. Ferguson, Assistant Attorney Gen-
eral; Bronson C. La Follette, Attorney General of Wisconsin, and Michael 
L. Zaleski, Assistant Attorney General; Joseph I. Lieberman, Attorney 
General of Connecticut, and Robert M. Langer, Assistant Attorney Gen-
eral; Charles M. Oberly, Attorney General of Delaware, and Vincent M. 
Amberly, Deputy Attorney General; James E. Tierney, Attorney General 
of Maine, and Stephen L. Wessler, Senior Assistant Attorney General; Ste-
phen H. Sachs, Attorney General of Maryland, and Charles 0. Monk II, 
Assistant Attorney General; Frank J. Kelley, Attorney General of Michi-
gan, and Edwin M. Bladen, Assistant Attorney General; Paul Bardacke, 
Attorney General of New Mexico; Rufus L. Edmisten, Attorney General 
of North Carolina, and H. A. Cole, Jr., Special Deputy Attorney General; 
Dennis J. Roberts II, Attorney General of Rhode Island, and Faith A. La-
Salle, Special Assistant Attorney General; Mark V. Meierhenry, Attorney 
General of South Dakota, and Dennis R. Holmes, Deputy Attorney Gen-
eral; 'William M. Leech, Jr., Attorney General of Tennessee, and William 
J. Haynes, Jr., Deputy Attorney General; David L. Wilkinson, Attorney 
General of Utah, Stephen G. Schwendiman, Chief, Assistant Attorney 
General, and Suzanne M. Dallimore, Assistant Attorney General; A. G. 
McClintock, Attorney General of Wyoming, and Gay Vanderpoel, Senior 
Assistant Attorney General; Inez Smith Reid, Acting Corporation Council 
for the District of Columbia, and Francis S. Smith, Assistant Corporation 
Council.

Briefs of amici curiae were filed for the Canadian Manufacturers Associ-
ation et al. by John DeQ. Briggs III, Scott E. Flick, and Jan Schneider; 
and for Kaiser Aluminum & Chemical Corporation by Milton Handler and 
John A. Moore.
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tubing used in heavy equipment, cargo vehicles, and con-
struction. From 1955 to 1968 it remained a wholly owned 
subsidiary of C. E. Robinson Co. In 1968 Lear Siegler, 
Inc., purchased Regal Tube Co. and operated it as an unin-
corporated division. David Grohne, who had previously 
served as vice president and general manager of Regal, 
became president of the division after the acquisition.

In 1972 petitioner Copperweld Corp, purchased the Regal 
division from Lear Siegler; the sale agreement bound Lear 
Siegler and its subsidiaries not to compete with Regal in 
the United States for five years. Copperweld then trans-
ferred Regal’s assets to a newly formed, wholly owned Penn-
sylvania corporation, petitioner Regal Tube Co. The new 
subsidiary continued to conduct its manufacturing operations 
in Chicago but shared Copperweld’s corporate headquarters 
in Pittsburgh.

Shortly before Copperweld acquired Regal, David Grohne 
accepted a job as a corporate officer of Lear Siegler. After 
the acquisition, while continuing to work for Lear Siegler, 
Grohne set out to establish his own steel tubing business to 
compete in the same market as Regal. In May 1972 he 
formed respondent Independence Tube Corp., which soon 
secured an offer from the Yoder Co. to supply a tubing mill. 
In December 1972 respondent gave Yoder a purchase order 
to have a mill ready by the end of December 1973.

When executives at Regal and Copperweld learned of 
Grohne’s plans, they initially hoped that Lear Siegler’s non-
competition agreement would thwart the new competitor. 
Although their lawyer advised them that Grohne was not 
bound by the agreement, he did suggest that petitioners 
might obtain an injunction against Grohne’s activities if he 
made use of any technical information or trade secrets be-
longing to Regal. The legal opinion was given to Regal and 
Copperweld along with a letter to be sent to anyone with 
whom Grohne attempted to deal. The letter warned that 
Copperweld would be “greatly concerned if [Grohne] contem-
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plates entering the structural tube market... in competition 
with Regal Tube” and promised to take “any and all steps 
which are necessary to protect our rights under the terms of 
our purchase agreement and to protect the know-how, trade 
secrets, etc., which we purchased from Lear Siegler.” Peti-
tioners later asserted that the letter was intended only to 
prevent third parties from developing reliance interests that 
might later make a court reluctant to enjoin Grohne’s 
operations.

When Yoder accepted respondent’s order for a tubing mill 
on February 19, 1973, Copperweld sent Yoder one of these 
letters; two days later Yoder voided its acceptance. After 
respondent’s efforts to resurrect the deal failed, respondent 
arranged to have a mill supplied by another company, which 
performed its agreement even though it too received a warn-
ing letter from Copperweld. Respondent began operations 
on September 13,1974, nine months later than it could have if 
Yoder had supplied the mill when originally agreed.

Although the letter to Yoder was petitioners’ most success-
ful effort to discourage those contemplating doing business 
with respondent, it was not their only one. Copperweld 
repeatedly contacted banks that were considering financing 
respondent’s operations. One or both petitioners also 
approached real estate firms that were considering providing 
plant space to respondent and contacted prospective suppli-
ers and customers of the new company.

B
In 1976 respondent filed this action in the District Court 

against petitioners and Yoder.1 The jury found that

’The chairman of the board and chief executive officer of both 
Copperweld and Regal, Phillip H. Smith, was also named as a defendant. 
In addition, respondents originally charged petitioners and Smith with an 
attempt to monopolize the market for structural steel tubing in violation of 
§ 2 of the Sherman Act, 26 Stat. 209, as amended, 15 U. S. C. § 2. Before 
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Copperweld and Regal had conspired to violate §1 of the 
Sherman Act, 26 Stat. 209, as amended, 15 U. S. C. § 1, but 
that Yoder was not part of the conspiracy. It also found that 
Copperweld, but not Regal, had interfered with respondent’s 
contractual relationship with Yoder; that Regal, but not 
Copperweld, had interfered with respondent’s contractual 
relationship with a potential customer of respondent, Deere 
Plow & Planter Works, and had slandered respondent to 
Deere; and that Yoder had breached its contract to supply a 
tubing mill.

At a separate damages phase, the judge instructed the 
jury that the damages for the antitrust violation and for the 
inducement of the Yoder contract breach should be identical 
and not double counted. The jury then awarded $2,499,009 
against petitioners on the antitrust claim, which was trebled 
to $7,497,027. It awarded $15,000 against Regal alone on 
the contractual interference and slander counts pertaining to 
Deere. The court also awarded attorney’s fees and costs 
after denying petitioners’ motions for judgment n.o.v. and for 
a new trial.

C
The United States Court of Appeals for the Seventh Cir-

cuit affirmed. 691 F. 2d 310 (1982). It noted that the exon-
eration of Yoder from antitrust liability left a parent corpora-
tion and its wholly owned subsidiary as the only parties to the 
§ 1 conspiracy. The court questioned the wisdom of subject-
ing an “intra-enterprise” conspiracy to antitrust liability, 
when the same conduct by a corporation and an unincorpo-

trial respondent dismissed Smith as a defendant and dismissed its §2 
monopolization count.

Petitioners counterclaimed on the ground that respondent and Grohne 
had used proprietary information belonging to Regal, had competed un-
fairly by hiring away key Regal personnel, and had interfered with pro-
spective business relationships by filing the lawsuit on the eve of a large 
Copperweld debenture offering. At the close of the evidence, the court 
directed a verdict against petitioners on their counterclaims. The dispo-
sition of these claims is not at issue before this Court.
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rated division would escape liability for lack of the requisite 
two legal persons. However, relying on its decision in 
Photovest Corp. v. Fotomat Corp., 606 F. 2d 704 (1979), cert, 
denied, 445 U. S. 917 (1980), the Court of Appeals held that 
liability was appropriate “when there is enough separation 
between the two entities to make treating them as two inde-
pendent actors sensible.” 691 F. 2d, at 318. It held that 
the jury instructions took account of the proper factors for 
determining how much separation Copperweld and Regal 
in fact maintained in the conduct of their businesses.2 It 
also held that there was sufficient evidence for the jury to 
conclude that Regal was more like a separate corporate 
entity than a mere service arm of the parent.

We granted certiorari to reexamine the intra-enterprise 
conspiracy doctrine, 462 U. S. 1131 (1983), and we reverse.

II
Review of this case calls directly into question whether the 

coordinated acts of a parent and its wholly owned subsidiary 
can, in the legal sense contemplated by § 1 of the Sherman 
Act, constitute a combination or conspiracy.3 The so-called 
“intra-enterprise conspiracy” doctrine provides that § 1 liabil-
ity is not foreclosed merely because a parent and its subsid-
iary are subject to common ownership. The doctrine derives 
from declarations in several of this Court’s opinions.

2 The jury was instructed to consider many different factors: for instance, 
whether Copperweld and Regal had separate management staffs, separate 
corporate officers, separate clients, separate records and bank accounts, 
separate corporate offices, autonomy in setting policy, and so on. The 
jury also was instructed to consider “any other facts that you find are 
relevant to a determination of whether or not Copperweld and Regal are 
separate and distinct companies.” App. to Pet. for Cert. B-9.

3 Section 1 of the Sherman Act provides in pertinent part:
“Every contract, combination in the form of trust or otherwise, or conspir-
acy, in restraint of trade or commerce among the several States, or with 
foreign nations, is declared to be illegal. Every person who shall make 
any contract or engage in any combination or conspiracy hereby declared to 
be illegal shall be deemed guilty of a felony.” 26 Stat. 209, as amended, 15 
U. S. C. § 1.
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In no case has the Court considered the merits of the intra-
enterprise conspiracy doctrine in depth. Indeed, the con-
cept arose from a far narrower rule. Although the Court has 
expressed approval of the doctrine on a number of occasions, 
a finding of intra-enterprise conspiracy was in all but perhaps 
one instance unnecessary to the result.

The problem began with United States v. Yellow Cab Co., 
332 U. S. 218 (1947). The controlling shareholder of the 
Checker Cab Manufacturing Corp., Morris Markin, also con-
trolled numerous companies operating taxicabs in four cities. 
With few exceptions, the operating companies had once been 
independent and had come under Markin’s control by acqui-
sition or merger. The complaint alleged conspiracies under 
§§ 1 and 2 of the Sherman Act among Markin, Checker, and 
five corporations in the operating system. The Court stated 
that even restraints in a vertically integrated enterprise 
were not “necessarily” outside of the Sherman Act, observing 
that an unreasonable restraint

“may result as readily from a conspiracy among those 
who are affiliated or integrated under common owner-
ship as from a conspiracy among those who are other-
wise independent. Similarly, any affiliation or integra-
tion flowing from an illegal conspiracy cannot insulate 
the conspirators from the sanctions which Congress 
has imposed. The corporate interrelationships of the 
conspirators, in other words, are not determinative of 
the applicability of the Sherman Act. That statute is 
aimed at substance rather than form. See Appalachian 
Coals, Inc. v. United States, 288 U. S. 344, 360-361, 
376-377.

“And so in this case, the common ownership and 
control of the various corporate appellees are impotent 
to liberate the alleged combination and conspiracy from 
the impact of the Act. The complaint charges that the 
restraint of interstate trade was not only effected by the 
combination of the appellees but was the primary object
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of the combination. The theory of the complaint... is 
that ‘dominating power’ over the cab operating compa-
nies ‘was not obtained by normal expansion . . . but by 
deliberate, calculated purchase for control.’” Id., at 
227-228 (emphasis added) (quoting United States v. 
Reading Co., 253 U. S. 26, 57 (1920)).

It is the underscored language that later breathed life into 
the intra-enterprise conspiracy doctrine. The passage as a 
whole, however, more accurately stands for a quite different 
proposition. It has long been clear that a pattern of acqui-
sitions may itself create a combination illegal under § 1, espe-
cially when an original anticompetitive purpose is evident 
from the affiliated corporations’ subsequent conduct.4 The 
Yellow Cab passage is most fairly read in light of this settled 
rule. In Yellow Cab, the affiliation of the defendants was 
irrelevant because the original acquisitions were themselves 
illegal.5 An affiliation “flowing from an illegal conspiracy” 
would not avert sanctions. Common ownership and control 
were irrelevant because restraint of trade was “the primary 
object of the combination,” which was created in a “‘delib-

4 Under the arrangements condemned in Northern Securities Co. v.
United States, 193 U. S. 197, 354 (1904) (plurality opinion), “all the stock [a 
railroad holding company] held or acquired in the constituent companies 
was acquired and held to be used in suppressing competition between those 
companies. It came into existence only for that purpose.” In Standard 
Oil Co. v. United States, 221 U. S. 1 (1911), and United States v. Ameri-
can Tobacco Co., 221 U. S. 106 (1911), the trust or holding company device 
brought together previously independent firms to lessen competition and 
achieve monopoly power. Although the Court in the latter case suggested 
that the contracts between affiliated companies, and not merely the origi-
nal combination, could be viewed as the conspiracy, id., at 184, the Court 
left no doubt that “the combination in and of itself” was a restraint of trade 
and a monopolization, id., at 187.

6 Contrary to the dissent’s suggestion, post, at 779, 788, n. 18, our point 
is not that Yellow Cab found only the initial acquisition illegal; our point is 
that the illegality of the initial acquisition was a predicate for its holding 
that any postacquisition conduct violated the Act.
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erate, calculated’ ” manner. Other language in the opinion is 
to the same effect.6

The Court’s opinion relies on Appalachian Coals, Inc. v. 
United States, 288 U. S. 344 (1933); however, examination of 
that case reveals that it gives very little support for the 
broad doctrine Yellow Cab has been thought to announce. 
On the contrary, the language of Chief Justice Hughes speak-
ing for the Court in Appalachian Coals supports a contrary 
conclusion. After observing that “[t]he restrictions the Act 
imposes are not mechanical or artificial,” 288 U. S., at 360, he 
went on to state:

6 When discussing the fact that some of the affiliated Chicago operating 
companies did not compete to obtain exclusive transportation contracts 
held by another of the affiliated companies, the Court stated:
“[T]he fact that the competition restrained is that between affiliated cor-
porations cannot serve to negative the statutory violation where, as here, 
the affiliation is assertedly one of the means of effectuating the illegal 
conspiracy not to compete.” 332 U. S., at 229 (emphasis added).

The passage quoted in text is soon followed by a cite to United States v. 
Crescent Amusement Co., 323 U. S. 173, 189 (1944). Crescent Amuse-
ment found violations of §§ 1 and 2 by film exhibitors affiliated (in most 
cases) by 50 percent ownership. The exhibitors used the monopoly power 
they possessed in certain towns to force film distributors to give them 
favorable terms in other towns. The Court found it unnecessary to view 
the distributors as part of the conspiracy, id., at 183, so the Court plainly 
viewed the affiliated entities themselves as the conspirators. The Cres-
cent Amusement Court, however, in affirming an order of divestiture, 
noted that such a remedy was appropriate when “creation of the combina-
tion is itself the violation.” Id., at 189. This suggests that both Crescent 
Amusement and Yellow Cab, which cited the very page on which this 
passage appears, stand for a narrow rule based on the original illegality 
of the affiliation.

The dissent misconstrues a later passage in Crescent Amusement stating 
that divestiture need not be limited to those affiliates whose “acquisition 
was part of the fruits of the conspiracy,” 323 U. S., at 189. See post, at 
780-781. This meant only that divestiture could apply to affiliates other 
than those who were driven out of business by the practices of the original 
conspirators and who were then acquired illegally to increase the com-
bination’s monopoly power. See 323 U. S., at 181. It did not mean that 
affiliates acquired for lawful purposes were subject to divestiture.
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“The argument that integration may be considered a nor-
mal expansion of business, while a combination of inde-
pendent producers in a common selling agency should be 
treated as abnormal—that one is a legitimate enterprise 
and the other is not—makes but an artificial distinction. 
The Anti-Trust Act aims at substance.” Id., at 377.7

As we shall see, infra, at 771-774, it is the intra-enterprise 
conspiracy doctrine itself that “makes but an artificial dis-
tinction” at the expense of substance.

The ambiguity of the Yellow Cab holding yielded the one 
case giving support to the intra-enterprise conspiracy doc-
trine.8 In Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, 
Inc., 340 U. S. 211 (1951), the Court held that two wholly 
owned subsidiaries of a liquor distiller were guilty under § 1 
of the Sherman Act for jointly refusing to supply a wholesaler 
who declined to abide by a maximum resale pricing scheme. 
The Court offhandedly dismissed the defendants’ argument 

7 Appalachian Coals does state that the key question is whether there is 
an unreasonable restraint of trade or an attempt to monopolize. “If there 
is, the combination cannot escape because it has chosen corporate form; 
and, if there is not, it is not to be condemned because of the absence of 
corporate integration.” 288 U. S., at 377. Appalachian Coals, however, 
validated a cooperative selling arrangement among independent entities. 
The statement that intracorporate relationships would be subject to liabil-
ity under § 1 is thus dictum. The statement may also envision merely the 
limited rule in Yellow Cab pertaining to acquisitions that are themselves 
anticompetitive.

8 In two cases decided soon after Yellow Cab on facts similar to Crescent 
Amusement, see n. 6, supra, affiliated film exhibitors were found to have 
conspired in violation of § 1. Schine Chain Theatres, Inc. v. United 
States, 334 U. S. 110 (1948); United States v. Griffith, 334 U. S. 100 (1948). 
Griffith simply assumed that the companies were capable of conspiring 
with each other; Schine cited Yellow Cab and Crescent Amusement for 
the proposition, 334 U. S., at 116. In both cases, however, an intra-
enterprise conspiracy holding was unnecessary not only because the Court 
found a §2 violation, but also because the affiliated exhibitors had con-
spired with independent film distributors. See ibid.; Griffith, supra, at 
103, n. 6, 109.
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that “their status as ‘mere instrumentalities of a single manu-
facturing-merchandizing unit’ makes it impossible for them to 
have conspired in a manner forbidden by the Sherman Act.” 
Id., at 215. With only a citation to Yellow Cab and no 
further analysis, the Court stated that the

“suggestion runs counter to our past decisions that 
common ownership and control does not liberate cor-
porations from the impact of the antitrust laws”

and stated that this rule was “especially applicable” when 
defendants “hold themselves out as competitors.” 340 
U. S., at 215.

Unlike the Yellow Cab passage, this language does not 
pertain to corporations whose initial affiliation was itself un-
lawful. In straying beyond Yellow Cab, the Kiefer-Stewart 
Court failed to confront the anomalies an intra-enterprise 
doctrine entails. It is relevant nonetheless that, were the 
case decided today, the same result probably could be justi-
fied on the ground that the subsidiaries conspired with 
wholesalers other than the plaintiff.9 An intra-enterprise 
conspiracy doctrine thus would no longer be necessary to a 
finding of liability on the facts of Kiefer-Stewart.

Later cases invoking the intra-enterprise conspiracy doc-
trine do little more than cite Yellow Cab or Kiefer-Stewart, 
and in none of the cases was the doctrine necessary to the re-
sult reached. Timken Roller Bearing Co. n . United States, 
341 U. S. 593 (1951), involved restrictive horizontal agree-

9 Although the plaintiff apparently never acquiesced in the resale price 
maintenance scheme, Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, 
Inc., 182 F. 2d 228, 231 (CA7 1950), rev’d, 340 U. S. 211 (1951), one of the 
subsidiaries did gain the compliance of other wholesalers after once termi-
nating them for refusing to abide by the pricing scheme. See 182 F. 2d, at 
231; 340 U. S., at 213. A theory of combination between the subsidiaries 
and the wholesalers could now support § 1 relief, whether or not it could 
have when Kiefer-Stewart was decided. See Albrecht v. Herald Co., 390 
U. S. 145, 149-150, and n. 6 (1968); United States v. Parke, Davis & Co., 
362 U. S. 29 (1960).
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ments between an American corporation and two foreign cor-
porations in which it owned 30 and 50 percent interests re-
spectively. The Timken Court cited Kiefer-Stewart to show 
that “[t]he fact that there is common ownership or control of 
the contracting corporations does not liberate them from the 
impact of the antitrust laws.” 341 U. S., at 598. But the 
relevance of this statement is unclear. The American de-
fendant in Timken did not own a majority interest in either of 
the foreign corporate conspirators and, as the District Court 
found, it did not control them.10 Moreover, as in Yellow Cab, 
there was evidence that the stock acquisitions were them-
selves designed to effectuate restrictive practices.11 The 
Court’s reliance on the intra-enterprise conspiracy doctrine 
was in no way necessary to the result.

The same is true of Perma Life Mufflers, Inc. v. Interna-
tional Parts Corp., 392 U. S. 134 (1968), which involved a 
conspiracy among a parent corporation and three subsidiaries 
to impose various illegal restrictions on plaintiff franchisees. 
The Court did suggest that, because the defendants

“availed themselves of the privilege of doing business 
through separate corporations, the fact of common own-

10See United States v. Timken Roller Bearing Co., 83 F. Supp. 284, 
311-312 (ND Ohio 1949), aff’d as modified, 341 U. S. 593 (1951). The 
agreement of an individual named Dewar, who owned 24 and 50 percent of 
the foreign corporations respectively, was apparently required for the 
American defendant to have its way.

11 For almost 20 years before they became affiliated by stock ownership, 
two of the corporations had been party to the sort of restrictive agree-
ments the Timken Court condemned. Three Justices upholding antitrust 
liability were of the view that Timken’s “interests in the [foreign] compa-
nies were obtained as part of a plan to promote the illegal trade restraints” 
and that the “intercorporate relationship” was “the core of the conspiracy.” 
Id., at 600-601. Because two Justices found no antitrust violation at all, 
see id., at 605 (Frankfurter, J., dissenting); id., at 606 (Jackson, J., dis-
senting), and two Justices did not take part, apparently only Chief Justice 
Vinson and Justice Reed were prepared to hold that there was a violation 
even if the initial acquisition itself was not illegal. See id., at 601-602 
(Reed, J., joined by Vinson, C. J., concurring).
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ership could not save them from any of the obligations 
that the law imposes on separate entities [citing Yellow 
Cab and Timken]” Id., at 141-142.

But the Court noted immediately thereafter that “[i]n any 
event” each plaintiff could “clearly” charge a combination be-
tween itself and the defendants or between the defendants 
and other franchise dealers. Ibid. Thus, for the same rea-
son that a finding of liability in Kiefer-Stewart could today be 
justified without reference to the intra-enterprise conspiracy 
doctrine, see n. 9, supra, the doctrine was at most only an 
alternative holding in Perma Life Mufflers.

In short, while this Court has previously seemed to acqui-
esce in the intra-enterprise conspiracy doctrine, it has never 
explored or analyzed in detail the justifications for such a 
rule; the doctrine has played only a relatively minor role in 
the Court’s Sherman Act holdings.

Ill
Petitioners, joined by the United States as amicus curiae, 

urge us to repudiate the intra-enterprise conspiracy doc-
trine. 12 The central criticism is that the doctrine gives undue 
significance to the fact that a subsidiary is separately incor-
porated and thereby treats as the concerted activity of two

12 The doctrine has long been criticized. See, e. g., Areeda, Intra-
enterprise Conspiracy in Decline, 97 Harv. L. Rev. 451 (1983); Handler &
Smart, The Present Status of the Intracorporate Conspiracy Doctrine, 3
Cardozo L. Rev. 23 (1981); Kempf, Bathtub Conspiracies: Has Seagram
Distilled a More Potent Brew?, 24 Bus. Law. 173 (1968); McQuade, Con-
spiracy, Multicorporate Enterprises, and Section 1 of the Sherman Act, 41
Va. L. Rev. 183 (1955); Rahl, Conspiracy and the Anti-Trust Laws, 44 Ill.
L. Rev. 743 (1950); Sprunk, Intra-Enterprise Conspiracy, 9 ABA Antitrust 
Section Rep. 20 (1956); Stengel, Intra-Enterprise Conspiracy Under Sec-
tion 1 of the Sherman Act, 35 Miss. L. J. 5 (1963); Willis & Pitofsky, Anti-
trust Consequences of Using Corporate Subsidiaries, 43 N. Y. U. L. Rev.
20 (1968); Note, “Conspiring Entities” Under Section 1 of the Sherman 
Act, 95 Harv. L. Rev. 661 (1982); Note, Intra-Enterprise Conspiracy 
Under Section 1 of the Sherman Act: A Suggested Standard, 75 Mich. L. 
Rev. 717 (1977).
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entities what is really unilateral behavior flowing from deci-
sions of a single enterprise.

We limit our inquiry to the narrow issue squarely pre-
sented: whether a parent and its wholly owned subsidiary 
are capable of conspiring in violation of § 1 of the Sherman 
Act. We do not consider under what circumstances, if 
any, a parent may be liable for conspiring with an affiliated 
corporation it does not completely own.

A
The Sherman Act contains a “basic distinction between 

concerted and independent action.” Monsanto Co. v. Spray- 
Rite Service Corp., 465 U. S. 752, 761 (1984). The con-
duct of a single firm is governed by § 2 alone and is unlawful 
only when it threatens actual monopolization.13 It is not 
enough that a single firm appears to “restrain trade” un-
reasonably, for even a vigorous competitor may leave that 
impression. For instance, an efficient firm may capture 
unsatisfied customers from an inefficient rival, whose own 
ability to compete may suffer as a result. This is the rule 
of the marketplace and is precisely the sort of competition 
that promotes the consumer interests that the Sherman Act 
aims to foster.14 In part because it is sometimes difficult to 

13 Section 2 of the Sherman Act provides in pertinent part:
“Every person who shall monopolize, or attempt to monopolize, or combine 
or conspire with any other person or persons, to monopolize any part of the 
trade or commerce among the several States, or with foreign nations, shall 
be deemed guilty of a felony.” 26 Stat. 209, as amended, 15 U. S. C. § 2. 
By making a conspiracy to monopolize unlawful, § 2 does reach both con-
certed and unilateral behavior. The point remains, however, that purely 
unilateral conduct is illegal only under § 2 and not under § 1. Monopoliza-
tion without conspiracy is unlawful under § 2, but restraint of trade without 
a conspiracy or combination is not unlawful under § 1.

14 For example, the Court has declared that §2 does not forbid market 
power to be acquired “as a consequence of a superior product, [or] business 
acumen.” United States v. Grinnell Corp., 384 U. S. 563, 571 (1966). 
We have also made clear that the “antitrust laws . . . were enacted for ‘the 
protection of competition, not competitors.’” Brunswick Corp. v. Pueblo
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distinguish robust competition from conduct with long-run 
anticompetitive effects, Congress authorized Sherman Act 
scrutiny of single firms only when they pose a danger of 
monopolization. Judging unilateral conduct in this man-
ner reduces the risk that the antitrust laws will dampen 
the competitive zeal of a single aggressive entrepreneur.

Section 1 of the Sherman Act, in contrast, reaches unrea-
sonable restraints of trade effected by a “contract, combina-
tion ... or conspiracy” between separate entities. It does 
not reach conduct that is “wholly unilateral.” Albrecht v. 
Herald Co., 390 U. S. 145, 149 (1968); accord, Monsanto 
Co. v. Spray-Rite Corp., supra, at 761. Concerted activity 
subject to § 1 is judged more sternly than unilateral activity 
under §2. Certain agreements, such as horizontal price 
fixing and market allocation, are thought so inherently anti-
competitive that each is illegal per se without inquiry into 
the harm it has actually caused. See generally Northern 
Pacific R. Co. n . United States, 356 U. S. 1, 5 (1958). Other 
combinations, such as mergers, joint ventures, and various 
vertical agreements, hold the promise of increasing a firm’s 
efficiency and enabling it to compete more effectively. 
Accordingly, such combinations are judged under a rule of 
reason, an inquiry into market power and market structure 
designed to assess the combination’s actual effect. See, 
e. g., Continental T. V., Inc. v. GTE Sylvania Inc., 433 
U. S. 36 (1977); Chicago Board of Trade n . United States, 
246 U. S. 231 (1918). Whatever form the inquiry takes, 
however, it is not necessary to prove that concerted activity 
threatens monopolization.

The reason Congress treated concerted behavior more 
strictly than unilateral behavior is readily appreciated. Con-
certed activity inherently is fraught with anticompetitive

Bowl-O-Mat, Inc., 429 U. S. 477, 488 (1977) (damages for violation of 
Clayton Act § 7) (quoting Brown Shoe Co. v. United States, 370 U. S. 
294, 320 (1962)).
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risk. It deprives the marketplace of the independent cen-
ters of decisionmaking that competition assumes and de-
mands. In any conspiracy, two or more entities that previ-
ously pursued their own interests separately are combining 
to act as one for their common benefit. This not only re-
duces the diverse directions in which economic power is 
aimed but suddenly increases the economic power moving in 
one particular direction. Of course, such mergings of re-
sources may well lead to efficiencies that benefit consumers, 
but their anticompetitive potential is sufficient to warrant 
scrutiny even in the absence of incipient monopoly.

B
The distinction between unilateral and concerted conduct is 

necessary for a proper understanding of the terms “contract, 
combination ... or conspiracy” in § 1. Nothing in the literal 
meaning of those terms excludes coordinated conduct among 
officers or employees of the same company. But it is per-
fectly plain that an internal “agreement” to implement a sin-
gle, unitary firm’s policies does not raise the antitrust dan-
gers that § 1 was designed to police. The officers of a single 
firm are not separate economic actors pursuing separate eco-
nomic interests, so agreements among them do not suddenly 
bring together economic power that was previously pursuing 
divergent goals. Coordination within a firm is as likely to 
result from an effort to compete as from an effort to stifle 
competition. In the marketplace, such coordination may be 
necessary if a business enterprise is to compete effectively. 
For these reasons, officers or employees of the same firm 
do not provide the plurality of actors imperative for a §1 
conspiracy.15

15 See, e. g., Schwimmer v. Sony Corp, of America, 677 F. 2d 946, 953 
(CA2), cert, denied, 459 U. S. 1007 (1982); Tose v. First Pennsylvania 
Bank, N. A., 648 F. 2d 879, 893-894 (CA3), cert, denied, 454 U. S. 893 
(1981); Morton Buildings of Nebraska, Inc. v. Morton Buildings, Inc., 531 
F. 2d 910, 916-917 (CA8 1976); Greenville Publishing Co. v. Daily Reflec-
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There is also general agreement that § 1 is not violated by 
the internally coordinated conduct of a corporation and one of 
its unincorporated divisions.16 Although this Court has not 
previously addressed the question,17 there can be little doubt 
that the operations of a corporate enterprise organized into 
divisions must be judged as the conduct of a single actor. 
The existence of an unincorporated division reflects no more 
than a firm’s decision to adopt an organizational division of 
labor. A division within a corporate structure pursues the 
common interests of the whole rather than interests separate 
from those of the corporation itself; a business enterprise es-
tablishes divisions to further its own interests in the most ef-
ficient manner. Because coordination between a corporation

tor, Inc., 496 F. 2d 391, 399 (CA4 1974) (dictum); Chapman v. Rudd Paint 
& Varnish Co., 409 F. 2d 635, 643, n. 9 (CA9 1969); Poller v. Columbia 
Broadcasting System, Inc., 109 U. S. App. D. C. 170, 174, 284 F. 2d 599, 
603 (1960), rev’d on other grounds, 368 U. S. 464 (1962); Nelson Radio & 
Supply Co. v. Motorola, Inc., 200 F. 2d 911, 914 (CA5 1952), cert, denied, 
345 U. S. 925 (1953). Accord, Report of the Attorney General’s National 
Committee to Study the Antitrust Laws 31 (1955). At the same time, 
many courts have created an exception for corporate officers acting on 
their own behalf. See, e. g.,H & B Equipment Co. v. International Har-
vester Co., 577 F. 2d 239, 244 (CA5 1978) (dictum); Greenville Publishing, 
supra; Johnston v. Baker, 445 F. 2d 424, 427 (CA3 1971).

Nothing in the language of the Sherman Act is inconsistent with the view 
that corporations cannot conspire with their own officers. It is true that a 
“person” under the Act includes both an individual and a corporation. 15 
U. S. C. § 7. But § 1 does not declare every combination between two 
“persons” to be illegal. Instead it makes liable every “person” engaging in 
a combination or conspiracy “hereby declared to be illegal.” As we note, 
the principles governing § 1 liability plainly exclude from unlawful com-
binations or conspiracies the activities of a single firm.

16 See 691 F. 2d 310, 316 (CA7 1982) (decision below); Cliff Food Stores, 
Inc. v. Kroger, Inc., 417 F. 2d 203, 205-206 (CA5 1969); Joseph E. 
Seagram & Sons, Inc. v. Hawaiian Oke & Liquors, Ltd., 416 F. 2d 71, 
83-84 (CA9 1969), cert, denied, 396 U. S. 1062 (1970); Poller v. Columbia 
Broadcasting System, Inc., 109 U. S. App. D. C., at 174, 284 F. 2d, at 603.

17 The Court left this issue unresolved in Poller v. Columbia Broadcast-
ing System, Inc., 368 U. S., at 469, n. 4.
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and its division does not represent a sudden joining of two 
independent sources of economic power previously pursu-
ing separate interests, it is not an activity that warrants § 1 
scrutiny.

Indeed, a rule that punished coordinated conduct simply 
because a corporation delegated certain responsibilities to 
autonomous units might well discourage corporations from 
creating divisions with their presumed benefits. This would 
serve no useful antitrust purpose but could well deprive 
consumers of the efficiencies that decentralized management 
may bring.

C
For similar reasons, the coordinated activity of a parent 

and its wholly owned subsidiary must be viewed as that of a 
single enterprise for purposes of § 1 of the Sherman Act. A 
parent and its wholly owned subsidiary have a complete unity 
of interest. Their objectives are common, not disparate; 
their general corporate actions are guided or determined not 
by two separate corporate consciousnesses, but one. They 
are not unlike a multiple team of horses drawing a vehicle 
under the control of a single driver. With or without a for-
mal “agreement,” the subsidiary acts for the benefit of the 
parent, its sole shareholder. If a parent and a wholly owned 
subsidiary do “agree” to a course of action, there is no sudden 
joining of economic resources that had previously served dif-
ferent interests, and there is no justification for § 1 scrutiny.

Indeed, the very notion of an “agreement” in Sherman Act 
terms between a parent and a wholly owned subsidiary lacks 
meaning. A § 1 agreement may be found when “the conspir-
ators had a unity of purpose or a common design and under-
standing, or a meeting of minds in an unlawful arrangement.” 
American Tobacco Co. v. United States, 328 U. S. 781, 810 
(1946). But in reality a parent and a wholly owned subsid-
iary always have a “unity of purpose or a common design.” 
They share a common purpose whether or not the parent 
keeps a tight rein over the subsidiary; the parent may assert 
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full control at any moment if the subsidiary fails to act in the 
parent’s best interests.18

The intra-enterprise conspiracy doctrine looks to the 
form of an enterprise’s structure and ignores the reality. 
Antitrust liability should not depend on whether a corpo-
rate subunit is organized as an unincorporated division or 
a wholly owned subsidiary. A corporation has complete 
power to maintain a wholly owned subsidiary in either form. 
The economic, legal, or other considerations that lead corpo-
rate management to choose one structure over the other are 
not relevant to whether the enterprise’s conduct seriously 
threatens competition.19 Rather, a corporation may adopt 
the subsidiary form of organization for valid management 
and related purposes. Separate incorporation may im-

18 As applied to a wholly owned subsidiary, the so-called “single entity” 
test is thus inadequate to preserve the Sherman Act’s distinction between 
unilateral and concerted conduct. Followed by the Seventh Circuit below 
as well as by other Courts of Appeals, this test sets forth various criteria 
for evaluating whether a given parent and subsidiary are capable of con-
spiring with each other. See n. 2, supra; see generally Ogilvie v. Fotomat 
Corp., 641 F. 2d 581 (CA8 1981); Las Vegas Sun, Inc. v. Summa Corp., 
610 F. 2d 614 (CA9 1979), cert, denied, 447 U. S. 906 (1980); Photovest 
Corp. v. Fotomat Corp., 606 F. 2d 704 (CA7 1979), cert, denied, 445 U. S. 
917 (1980). These criteria measure the “separateness” of the subsidiary: 
whether it has separate control of its day-to-day operations, separate 
officers, separate corporate headquarters, and so forth. At least when a 
subsidiary is wholly owned, however, these factors are not sufficient to de-
scribe a separate economic entity for purposes of the Sherman Act. The 
factors simply describe the manner in which the parent chooses to struc-
ture a subunit of itself. They cannot overcome the basic fact that the 
ultimate interests of the subsidiary and the parent are identical, so the 
parent and the subsidiary must be viewed as a single economic unit.

19 Because an “agreement” between a parent and its wholly owned sub-
sidiary is no more likely to be anticompetitive than an agreement between 
two divisions of a single corporation, it does not matter that the parent 
“availed [itself] of the privilege of doing business through separate corpora-
tions,” Perma Life Mufflers, Inc. v. International Parts Corp., 392 U. S. 
134, 141 (1968). The purposeful choice of a parent corporation to organize 
a subunit as a subsidiary is not itself a reason to heighten antitrust scru-
tiny, because it is not laden with anticompetitive risk.
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prove management, avoid special tax problems arising from 
multistate operations, or serve other legitimate interests.20 
Especially in view of the increasing complexity of corporate 
operations, a business enterprise should be free to structure 
itself in ways that serve efficiency of control, economy of 
operations, and other factors dictated by business judgment 
without increasing its exposure to antitrust liability. Be-
cause there is nothing inherently anticompetitive about a cor-
poration’s decision to create a subsidiary, the intra-enterprise 
conspiracy doctrine “impose[s] grave legal consequences upon 
organizational distinctions that are of de minimis meaning and 
effect.” Sunkist Growers, Inc. v. Winckler & Smith Citrus 
Products Co., 370 U. S. 19, 29 (1962).21
, If antitrust liability turned on the garb in which a corpo-
rate subunit was clothed, parent corporations would be 
encouraged to convert subsidiaries into unincorporated divi-
sions. Indeed, this is precisely what the Seagram company 
did after this Court’s decision in Kiefer-Stewart Co. v. Joseph 
E. Seagram & Sons, Inc., 340 U. S. 211 (1951).22 Such an 

20 For example, “[s]eparate incorporation may reduce federal or state 
taxes or facilitate compliance with regulatory or reporting laws. Local 
incorporation may also improve local identification. Investors or lenders 
may prefer to specialize in a particular aspect of a conglomerate’s business. 
Different parts of the business may require different pension or profit- 
sharing plans or different accounting practices.” Areeda, 97 Harv. L. 
Rev., at 453.

21 Sunkist Growers provides strong support for the notion that separate 
incorporation does not necessarily imply a capacity to conspire. The de-
fendants in that case were an agricultural cooperative, its wholly owned 
subsidiary, and a second cooperative comprising only members of the first. 
The Court refused to find a § 1 or § 2 conspiracy among them because they 
were “one ‘organization’ or ‘association’ even though they have formally 
organized themselves into three separate legal entities.” 370 U. S., at 29. 
Although this holding derived from statutory immunities granted to agri-
cultural organizations, the reasoning of Sunkist Growers supports the 
broader principle that substance, not form, should determine whether a 
separately incorporated entity is capable of conspiring under § 1.

22 See Joseph E. Seagram & Sons, Inc. v. Hawaiian Oke & Liquors, 
Ltd., 416 F. 2d 71 (CA9 1969), cert, denied, 396 U. S. 1062 (1970).
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incentive serves no valid antitrust goals but merely deprives 
consumers and producers of the benefits that the subsidiary 
form may yield.

The error of treating a corporate division differently from a 
wholly owned subsidiary is readily seen from the facts of this 
case. Regal was operated as an unincorporated division of 
Lear Siegler for four years before it became a wholly owned 
subsidiary of Copperweld. Nothing in this record indicates 
any meaningful difference between Regal’s operations as a 
division and its later operations as a separate corporation. 
Certainly nothing suggests that Regal was a greater threat 
to competition as a subsidiary of Copperweld than as a 
division of Lear Siegler. Under either arrangement, Regal 
might have acted to bar a new competitor from entering the 
market. In one case it could have relied on economic power 
from other quarters of the Lear Siegler corporation; instead 
it drew on the strength of its separately incorporated parent, 
Copperweld. From the standpoint of the antitrust laws, 
there is no reason to treat one more harshly than the other. 
As Chief Justice Hughes cautioned, “[r]ealities must domi-
nate the judgment.” Appalachian Coals, Inc. v. United 
States, 288 U. S., at 360.23

D
Any reading of the Sherman Act that remains true to the 

Act’s distinction between unilateral and concerted conduct 
will necessarily disappoint those who find that distinction 
arbitrary. It cannot be denied that § l’s focus on concerted

23 The dissent argues that references in the legislative history to “trusts” 
suggest that Congress intended § 1 to govern the conduct of all affiliated 
corporations. See post, at 787-788. But those passages explicitly refer 
to combinations created for the very purpose of restraining trade. None 
of the cited debates refers to the postacquisition conduct of corporations 
whose initial affiliation was lawful. Indeed, Senator Sherman stated: 
“It is the unlawful combination, tested by the rules of common law and 
human experience, that is aimed at by this bill, and not the lawful and 
useful combination.” 21 Cong. Rec. 2457 (1890).
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behavior leaves a “gap” in the Act’s proscription against un-
reasonable restraints of trade. See post, at 789. An unrea-
sonable restraint of trade may be effected not only by two in-
dependent firms acting in concert; a single firm may restrain 
trade to precisely the same extent if it alone possesses the 
combined market power of those same two firms. Because 
the Sherman Act does not prohibit unreasonable restraints of 
trade as such—but only restraints effected by a contract, 
combination, or conspiracy—it leaves untouched a single 
firm’s anticompetitive conduct (short of threatened monopoli-
zation) that may be indistinguishable in economic effect from 
the conduct of two firms subject to § 1 liability.

We have already noted that Congress left this “gap” for 
eminently sound reasons. Subjecting a single firm’s every 
action to judicial scrutiny for reasonableness would threaten 
to discourage the competitive enthusiasm that the antitrust 
laws seek to promote. See supra, at 767-769. Moreover, 
whatever the wisdom of the distinction, the Act’s plain 
language leaves no doubt that Congress made a purposeful 
choice to accord different treatment to unilateral and con-
certed conduct. Had Congress intended to outlaw unreason-
able restraints of trade as such, § l’s requirement of a con-
tract, combination, or conspiracy would be superfluous, as 
would the entirety of §2.24 Indeed, this Court has recog-

24 Even if common-law intracorporate conspiracies were firmly estab-
lished when Congress passed the Sherman Act, the obvious incompatibility 
of an intracorporate conspiracy with § 1 is sufficient to refute the dissent’s 
suggestion that Congress intended to incorporate such a definition. See 
post, at 784-787. Moreover, it is far from clear that intracorporate 
conspiracies were recognized at common law in 1890. Even today courts 
disagree whether corporate employees can conspire with themselves or 
with the corporation for purposes of certain statutes, such as 42 U. S. C. 
§1985(3). Compare, e. g., Novotny v. Great Am. Fed. Sav. & Loan 
Assn., 584 F. 2d 1235 (CA3 1978) (en banc), vacated and remanded on 
other grounds, 442 U. S. 366 (1979), with Dombrowski v. Dowling, 459 F. 
2d 190 (CA7 1972). And in 1890 it was disputed whether a corporation 
could itself be guilty of a crime that required criminal intent, such as
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nized that § 1 is limited to concerted conduct at least since the 
days of United States v. Colgate & Co., 250 U. S. 300 (1919). 
Accord, post, at 789.

The appropriate inquiry in this case, therefore, is not 
whether the coordinated conduct of a parent and its wholly 
owned subsidiary may ever have anticompetitive effects, as 
the dissent suggests. Nor is it whether the term “con-
spiracy” will bear a literal construction that includes parent 
corporations and their wholly owned subsidiaries. For if 
these were the proper inquiries, a single firm’s conduct would 
be subject to § 1 scrutiny whenever the coordination of two 
employees was involved. Such a rule would obliterate the 
Act’s distinction between unilateral and concerted conduct, 
contrary to the clear intent of Congress as interpreted by the 
weight of judicial authority. See n. 15, supra. Rather, the 
appropriate inquiry requires us to explain the logic underly-
ing Congress’ decision to exempt unilateral conduct from § 1 
scrutiny, and to assess whether that logic similarly excludes 
the conduct of a parent and its wholly owned subsidiary. 
Unless we second-guess the judgment of Congress to limit § 1 
to concerted conduct, we can only conclude that the coordi-
nated behavior of a parent and its wholly owned subsidiary 
falls outside the reach of that provision.

Although we recognize that any “gap” the Sherman Act 
leaves is the sensible result of a purposeful policy decision by 
Congress, we also note that the size of any such gap is open

conspiracy. Commentators appear to agree that courts began finding 
corporate liability for such crimes only around the turn of the century. 
See generally Edgerton, Corporate Criminal Responsibility, 36 Yale L. J. 
827, 828, and n. 11 (1927); Miller, Corporate Criminal Liability: A Principle 
Extended to Its Limits, 38 Fed. Bar J. 49 (1979); Note, 60 Harv. L. Rev. 
283, 284, and n. 9 (1946). Of course, Congress changed that common-law 
rule when it explicitly provided that a corporation could be guilty of a 
§ 1 conspiracy. But the point remains that the Sherman Act did not im-
port a pre-existing common-law tradition recognizing conspiracies between 
corporations and their own employees.
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to serious question. Any anticompetitive activities of cor-
porations and their wholly owned subsidiaries meriting anti-
trust remedies may be policed adequately without resort to 
an intra-enterprise conspiracy doctrine. A corporation’s ini-
tial acquisition of control will always be subject to scrutiny 
under § 1 of the Sherman Act and § 7 of the Clayton Act, 38 
Stat. 731, 15 U. S. C. §18. Thereafter, the enterprise is 
fully subject to § 2 of the Sherman Act and § 5 of the Federal 
Trade Commission Act, 38 Stat. 719, 15 U. S. C. §45. That 
these statutes are adequate to control dangerous anticompet-
itive conduct is suggested by the fact that not a single holding 
of antitrust liability by this Court would today be different in 
the absence of an intra-enterprise conspiracy doctrine. It is 
further suggested by the fact that the Federal Government, 
in its administration of the antitrust laws, no longer accepts 
the concept that a corporation and its wholly owned subsid-
iaries can “combine” or “conspire” under § I.25 Elimination 
of the intra-enterprise conspiracy doctrine with respect to 
corporations and their wholly owned subsidiaries will there-
fore not cripple antitrust enforcement. It will simply elimi-
nate treble damages from private state tort suits masquerad-
ing as antitrust actions.

IV
We hold that Copperweld and its wholly owned subsidiary 

Regal are incapable of conspiring with each other for pur-
poses of § 1 of the Sherman Act. To the extent that prior 
decisions of this Court are to the contrary, they are disap-
proved and overruled. Accordingly, the judgment of the 
Court of Appeals is reversed.

It is so ordered.

““[TJhe [intra-enterprise conspiracy] doctrine has played a relatively 
minor role in government enforcement actions, and the government has 
not relied on the doctrine in recent years.” Brief for United States as 
Amicus Curiae 26, n. 42.
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Justi ce  Whi te  took no part in the consideration or 
decision of this case.

Justic e Stevens , with whom Justi ce  Brenn an  and 
Just ice  Mars hall  join, dissenting.

It is safe to assume that corporate affiliates do not vigor-
ously compete with one another. A price-fixing or market-
allocation agreement between two or more such corporate 
entities does not, therefore, eliminate any competition that 
would otherwise exist. It makes no difference whether such 
an agreement is labeled a “contract,” a “conspiracy,” or 
merely a policy decision, because it surely does not unreason-
ably restrain competition within the meaning of the Sherman 
Act. The Rule of Reason has always given the courts 
adequate latitude to examine the substance rather than 
the form of an arrangement when answering the question 
whether collective action has restrained competition within 
the meaning of § 1.

Today the Court announces a new per se rule: a wholly 
owned subsidiary is incapable of conspiring with its parent 
under §1 of the Sherman Act. Instead of redefining the 
word “conspiracy,” the Court would be better advised to con-
tinue to rely on the Rule of Reason. Precisely because they 
do not eliminate competition that would otherwise exist but 
rather enhance the ability to compete, restraints which en-
able effective integration between a corporate parent and its 
subsidiary—the type of arrangement the Court is properly 
concerned with protecting—are not prohibited by § 1. Thus, 
the Court’s desire to shield such arrangements from antitrust 
liability provides no justification for the Court’s new rule.

In contrast, the case before us today presents the type of 
restraint that has precious little to do with effective integra-
tion between parent and subsidiary corporations. Rather, 
the purpose of the challenged conduct was to exclude a poten-
tial competitor of the subsidiary from the market. The jury 
apparently concluded that the two defendant corporations—
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Copperweld and its subsidiary Regal—had successfully de-
layed Independence’s entry into the steel tubing business by 
applying a form of economic coercion to potential suppliers 
of financing and capital equipment, as well as to potential 
customers. Everyone seems to agree that this conduct was 
tortious as a matter of state law. This type of exclusionary 
conduct is plainly distinguishable from vertical integration 
designed to achieve competitive efficiencies. If, as seems 
to be the case, the challenged conduct was manifestly anti-
competitive, it should not be immunized from scrutiny under 
§ 1 of the Sherman Act.

I
Repudiation of prior cases is not a step that should be 

taken lightly. As the Court wrote only days ago: “[A]ny 
departure from the doctrine of stare decisis demands special 
justification.” Arizona v. Rumsey, ante, at 212. It is 
therefore appropriate to begin with an examination of the 
precedents.

In United States v. Yellow Cab Co., 332 U. S. 218 (1947), 
the Court explicitly stated that a corporate subsidiary could 
conspire with its parent:

“The fact that these restraints occur in a setting 
described by the appellees as a vertically integrated 
enterprise does not necessarily remove the ban of the 
Sherman Act. The test of illegality under the Act is 
the presence or absence of an unreasonable restraint on 
interstate commerce. Such a restraint may result as 
readily from a conspiracy among those who are affiliated 
or integrated under common ownership as from a con-
spiracy among those who are otherwise independent.” 
Id., at 227.

The majority attempts to explain Yellow Cab by suggest-
ing that it dealt only with unlawful acquisition of subsidiaries. 
Ante, at 761-762. But the Court mentioned acquisitions only 
as an additional consideration separate from the passage 
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quoted above,1 and more important, the Court explicitly 
held that restraints imposed by the corporate parent on the 
affiliates that it already owned in themselves violated § l.2

At least three cases involving the motion picture industry 
also recognize that affiliated corporations may combine or 
conspire within the meaning of §1. In United States v. 
Crescent Amusement Co., 323 U. S. 173 (1944), as the Court 
recognizes, ante, at 762, n. 6, the only conspirators were 
affiliated corporations. The majority’s claim that the case 
involved only unlawful acquisitions because of the Court’s 
comments concerning divestiture of the affiliates cannot be 
squared with the passage immediately following that cited 
by the majority, which states that there had been unlawful 
conduct going beyond the acquisition of subsidiaries:

“That principle is adequate here to justify divestiture of 
all interest in some of the affiliates since their acquisition 
was part of the fruits of the conspiracy. But the relief 
need not, and under these facts should not, be so re-
stricted [to divestiture]. The fact that the companies 
were affiliated induced joint action and agreement. 
Common control was one of the instruments in bringing 
about unity of purpose and unity of action and in making 
the conspiracy effective. If that affiliation continues,

xThe language I have quoted, most of which is overlooked by the major-
ity, makes it clear that the Court’s adoption of the concept of conspiracy 
between affiliated corporations was unqualified. As the first word of the 
sentence indicates, the Court’s following statement: “Similarly, any affili-
ation or integration flowing from an illegal conspiracy cannot insulate the 
conspirators from the sanctions which Congress has imposed,” 332 U. S., 
at 227, expresses a separate if related point.

2 “[B]y preventing the cab operating companies under their control from 
purchasing cabs from manufacturers other than CCM, the appellees deny 
those companies the opportunity to purchase cabs in a free, competitive 
market. The Sherman Act has never been thought to sanction such a 
conspiracy to restrain the free purchase of goods in interstate commerce.” 
Id., at 226-227 (footnote omitted).
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there will be tempting opportunity for these exhibitors 
to continue to act in combination against the indepen-
dents.” 323 U. S., at 189-190 (emphasis supplied).

Similarly, in S chine Chain Theatres, Inc. v. United States, 
334 U. S. 110 (1948), the Court held that concerted action by 
parents and subsidiaries constituted an unlawful conspiracy.3 
That was also the holding in United States v. Griffith, 334 
U. S. 100, 109 (1948). The majority’s observation that in 
these cases there were alternative grounds that could have 
been used to reach the same result, ante, at 763, n. 8, dis-
guises neither the fact that the holding that actually appears 
in these opinions rests on conspiracy between affiliated enti-
ties, nor that today’s holding is inconsistent with what was 
actually held in these cases.

In Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, Inc., 
340 U. S. 211 (1951), the Court’s holding was plain and 
unequivocal:

“Respondents next suggest that their status as ‘mere in-
strumentalities of a single manufacturing-merchandizing 
unit’ makes it impossible for them to have conspired in a 
manner forbidden by the Sherman Act. But this sug-
gestion runs counter to our past decisions that common 
ownership and control does not liberate corporations 
from the impact of the antitrust laws. E. g. United 
States v. Yellow Cab Co., 332 U. S. 218. The rule is 
especially applicable where, as here, respondents hold 
themselves out as competitors.” Id., at 215.

3“[T]he combining of the open and closed towns for the negotiation of 
films for the circuit was a restraint of trade and the use of monopoly power 
in violation of § 1 and § 2 of the Act. The concerted action of the parent 
company, its subsidiaries, and the named officers and directors in that 
endeavor was a conspiracy which was not immunized by reason of the fact 
that the members were closely affiliated rather than independent. See 
United States v. Yellow Cab Co., 332 U. S. 218, 227; United States v. 
Crescent Amusement Co., 323 U. S. 173.” 334 U. S., at 116.
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This holding is so clear that even the Court, which is not 
wanting for inventiveness in its reading of the prior cases, 
cannot explain it away. The Court suggests only that today 
Kiefer-Stewart might be decided on alternative grounds, 
ante, at 764, ignoring the fact that today’s holding is incon-
sistent with the ground on which the case actually was 
decided.4

A construction of the statute that reaches agreements 
between corporate parents and subsidiaries was again 
embraced by the Court in Timken Roller Bearing Co. v. 
United States, 341 U. S. 593 (1951),5 and Perma Life Muf-
flers, Inc. n . International Parts Corp., 392 U. S. 134 
(1968).6 The majority only notes that there might have been 
other grounds for decision available in these cases, ante, at 
764-766, but again it cannot deny that its new rule is incon-
sistent with what the Court actually did write in these cases.

4 In Kiefer-Stewart, Seagram unsuccessfully argued that Yellow Cab 
was confined to cases concerning unlawful acquisitions, see Brief for
Respondents, 0. T. 1950, No. 297, p. 21. Thus the Kiefer-Stewart Court 
considered and rejected exactly the same argument embraced by today’s 
majority.

6 “The fact that there is common ownership or control of the contracting 
corporations does not liberate them from the impact of the antitrust laws. 
E. g., Kiefer-Stewart Co. v. Seagram & Sons, [340 U. S.,] at 215. Nor do 
we find any support in reason or authority for the proposition that agree-
ments between legally separate persons and companies to suppress compe-
tition among themselves and others can be justified by labeling the project 
a ‘joint venture.’ Perhaps every agreement and combination to restrain 
trade could be so labeled.” 341 U. S., at 598.

6 “There remains for consideration only the Court of Appeals’ alternative 
holding that the Sherman Act claim should be dismissed because respond-
ents were all part of a single business entity and were therefore entitled to 
cooperate without creating an illegal conspiracy. But since respondents 
Midas and International availed themselves of the privilege of doing busi-
ness through separate corporations, the fact of common ownership could 
not save them from any of the obligations that the law imposes on separate 
entities. See Timken Co. v. United States, 341 U. S. 593, 598 (1951); 
United States v. Yellow Cab Co., 332 U. S. 218, 227 (1947).” 392 U. S., 
at 141-142.
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Thus, the rule announced today is inconsistent with what 
this Court has held on at least seven previous occasions.7 
Perhaps most illuminating is the fact that until today, 
whether they favored the doctrine or not, it had been the 
universal conclusion of both the lower courts8 and the com-
mentators9 that this Court’s cases establish that a parent 

7 Also pertinent is United States v. Citizens & Southern National Bank, 
422 U. S. 86 (1975), in which the Court wrote:

“The central message of the Sherman Act is that a business entity must 
find new customers and higher profits through internal expansion—that 
is, by competing successfully rather than by arranging treaties with its 
competitors. This Court has held that even commonly owned firms must 
compete against each other, if they hold themselves out as distinct entities. 
‘The corporate interrelationships of the conspirators . . . are not determi-
native of the applicability of the Sherman Act.’ United States v. Yellow 
Cab Co., 332 U. S. 218, 227. See also Kiefer-Stewart Co. v. Joseph E. 
Seagram & Sons, Inc., 340 U. S. 211, 215; Timken Roller Bearing Co. v. 
United States, 341 U. S. 593, 598; Perma Life Mufflers, Inc. n . Interna- 
tional Parts Corp., 392 U. S. 134, 141-142.” Id., at 116-117.

8 See, e. g., William Inglis & Sons Baking Co. v. ITT Continental Bak-
ing Co., 668 F. 2d 1014, 1054 (CA9), cert, denied, 459 U. S. 825 (1982); 
Ogilvie v. Fotomat Corp., 641 F. 2d 581, 587-588 (CA8 1981); Las Vegas 
Sun, Inc. v. Summa Corp., 610 F. 2d 614, 617-618 (CA9 1979), cert, de-
nied, 447 U. S. 906 (1980); Photovest Corp. v. Fotomat Corp., 606 F. 2d 
704, 726 (CA7 1979), cert, denied, 445 U. S. 917 (1980); Columbia Metal 
Culvert Co. v. Kaiser Aluminum & Chemical Corp., 579 F. 2d 20, 33-35, 
and n. 49 (CA3), cert, denied, 439 U. S. 876 (1978); H & B Equipment Co. 
v. International Harvester Co., 577 F. 2d 239, 244-245 (CA5 1978); George 
R. Whitten, Jr., Inc. v. Paddock Pool Builders, Inc., 508 F. 2d 547, 557 
(CAI 1974), cert, denied, 421 U. S. 1004 (1975).

9 See, e. g., Report of the Attorney General’s National Committee to 
Study the Antitrust Laws 30-36 (1955) (hereinafter cited as Attorney 
General’s Committee Report); L. Sullivan, Law of Antitrust § 114 (1977); 
Areeda, Intraenterprise Conspiracy in Decline, 97 Harv. L. Rev. 451 
(1983); Handler, Through the Antitrust Looking Glass—Twenty-First 
Annual Antitrust Review, 57 Calif. L. Rev. 182, 182-193 (1969); Handler 
& Smart, The Present Status of the Intracorporate Conspiracy Doctrine, 
3 Cardozo L. Rev. 23, 26-61 (1981); McQuade, Conspiracy, Multicorporate 
Enterprises, and Section 1 of the Sherman Act, 41 Va. L. Rev. 183, 
188-212 (1955); Willis & Pitofsky, Antitrust Consequences of Using 
Corporate Subsidiaries, 43 N. Y. U. L. Rev. 20, 22-24 (1968); Comment,
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and a wholly owned subsidiary corporation are capable of 
conspiring in violation of § 1. In this very case the Court 
of Appeals observed:

“[T]he salient factor is that the Supreme Court’s deci-
sions, while they need not be read with complete literal-
ism, of course they cannot be ignored. It is no accident 
that every Court of Appeals to consider the question has 
concluded that a parent and its subsidiary have the same 
capacity to conspire, whether or not they can be found to 
have done so in a particular case.” 691 F. 2d 310, 317 
(CA7 1982) (footnotes omitted).

Thus, we are not writing on a clean slate. “[W]e must 
bear in mind that considerations of stare decisis weigh 
heavily in the area of statutory construction, where Congress 
is free to change this Court’s interpretation of its legislation.” 
Illinois Brick Co. v. Illinois, 431 U. S. 720, 736 (1977).10 
There can be no doubt that the Court today changes what has 
been taken to be the long-settled rule: a rule that Congress 
did not revise at any point in the last four decades. At a 
minimum there should be a strong presumption against the 
approach taken today by the Court. It is to the merits of 
that approach that I now turn.

II
The language of § 1 of the Sherman Act is sweeping in its 

breadth: “Every contract, combination in the form of trust or

Intraenterprise Antitrust Conspiracy: A Decisionmaking Approach, 71 
Calif. L. Rev. 1732, 1739-1745 (1983) (hereinafter cited as Comment, Deci-
sionmaking); Comment, All in the Family: When Will Internal Discussions 
Be Labeled Intra-Enterprise Conspiracy?, 14 Duquesne L. Rev. 63 (1975); 
Note, “Conspiring Entities” Under Section 1 of the Sherman Act, 95 Harv. 
L. Rev. 661 (1982); Note, Intra-Enterprise Conspiracy Under Section 1 of 
the Sherman Act: A Suggested Standard, 75 Mich. L. Rev. 717, 718-727 
(1977) (hereinafter cited as Note, Suggested Standard).

10See also Monsanto Co. v. Spray-Rite Service Co., 465 U. S. 752, 769 
(1984) (Brenna n , J., concurring).
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otherwise, or conspiracy, in restraint of trade or commerce 
among the several States, ... is declared to be illegal.” 15 
U. S. C. § 1. This Court has long recognized that Congress 
intended this language to have a broad sweep, reaching any 
form of combination:

“[I]n view of the many new forms of contracts and 
combinations which were being evolved from existing 
economic conditions, it was deemed essential by an all-
embracing enumeration to make sure that no form of 
contract or combination by which an undue restraint of 
interstate or foreign commerce was brought about could 
save such restraint from condemnation. The statute 
under this view evidenced the intent not to restrain the 
right to make and enforce contracts, whether resulting 
from combination or otherwise, which did not unduly 
restrain interstate or foreign commerce, but to protect 
that commerce from being restrained by methods, 
whether old or new, which would constitute an interfer-
ence that is an undue restraint.” Standard Oil Co. v. 
United States, 221 U. S. 1, 59-60 (1911).

This broad construction is illustrated by the Court’s refusal 
to limit the statute to actual agreements. Even mere ac-
quiescence in an anticompetitive scheme has been held 
sufficient to satisfy the statutory language.11

Since the statute was written against the background of 
the common law,12 reference to the common law is particu-
larly enlightening in construing the statutory requirement of 
a “contract, combination in the form of trust or otherwise, or 
conspiracy.” Under the common law, the question whether 

11 See Albrecht v. Herald Co., 390 U. S. 145, 149 (1968); United States v. 
Parke, Davis & Co., 362 U. S. 29, 44 (1960). See also Monsanto Co. v. 
Spray-Rite Service Co., 465 U. S., at 764, n. 9.

12 E. g., Associated General Contractors of California, Inc. v. Carpen-
ters, 459 U. S. 519, 531-532 (1983); National Society of Professional Engi-
neers v. United States, 435 U. S. 679, 687-688 (1978); Standard Oil, 221 
U. S., at 59.
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affiliated corporations constitute a plurality of actors within 
the meaning of the statute is easily answered. The well- 
settled rule is that a corporation is a separate legal entity; the 
separate corporate form cannot be disregarded.13 The Con-
gress that passed the Sherman Act was well acquainted with 
this rule. See 21 Cong. Rec. 2571 (1890) (remarks of Sen. 
Teller) (“Each corporation is a creature by itself”). Thus it 
has long been the law of criminal conspiracy that the officers 
of even a single corporation are capable of conspiring with 
each other or the corporation.14 This Court has held that a 
corporation can conspire with its employee,16 and that a labor 
union can “combine” with its business agent within the mean-
ing of § I.16 This concept explains the Timken Court’s state-
ment that the affiliated corporations in that case made

13 See, e. g., Schenley Corp. v. United States, 326 U. S. 432, 437 (1946) 
(per curiam); New Colonial Ice Co. v. Helvering, 292 U. S. 435, 440-442 
(1934); Burnet v. Clark, 287 U. S. 410 (1932); Louisville, C. & C. R. Co. v. 
Letson, 2 How. 497, 558-559 (1844); Bank of the United States v. Deveaux, 
5 Cranch 61 (1809).

14 Attorney General’s Committee Report, supra n. 9, at 30-31 (citing 
Barron v. United States, 5 F. 2d 799 (CAI 1925); Mininsohn v. United 
States, 101 F. 2d 477 (CA3 1939); Egan v. United States, 137 F. 2d 369 
(CA8), cert, denied, 320 U. S. 788 (1943)). See also, e. g., United States 
v. Hartley, 678 F. 2d 961, 971-972 (CA11 1982), cert, denied, 459 U. S. 
1170 (1983); Alamo Fence Co. of Houston v. United States, 240 F. 2d 179 
(CA5 1957); Patterson v. United States, 222 F. 599, 618-619 (CA6), cert, 
denied, 238 U. S. 635 (1915); Union Pacific Coal Co. v. United States, 173 
F. 737 (CA8 1909); United States v. Consolidated Coal Co., 424 F. Supp. 
577, 579-581 (SD Ohio 1976); United States v. Griffin, 401 F. Supp. 1222, 
1224-1225 (SD Ind. 1975), aff’d mem. sub nom. United States v. Metro 
Management Corp., 541 F. 2d 284 (CA7 1976); United States v. Bridell, 
180 F. Supp. 268, 273 (ND Ill. 1960); United States v. Kemmel, 160 F. 
Supp. 718 (MD Pa. 1958); Welling, Intracorporate Plurality in Criminal 
Conspiracy Law, 33 Hastings L. J. 1155, 1191-1199 (1982).

15 See Hyde n . United States, 225 U. S. 347, 367-368 (1912). See also 
United States v. Sampson, 371 U. S. 75 (1962); Fong Foo v. United States, 
369 U. S. 141 (1962) (per curiam); Lott v. United States, 367 U. S. 421 
(1961); Nye & Nissen v. United States, 336 U. S. 613 (1949).

16 See Duplex Printing Press Co. v. Deering, 254 U. S. 443, 465 (1921).
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“agreements between legally separate persons,” 341 U. S., 
at 598. Thus, today’s holding that agreements between 
parent and subsidiary corporations involve merely unilateral 
conduct is at odds with the way that this Court has tradition-
ally understood the concept of a combination or conspiracy, 
and also at odds with the way in which the Congress that 
enacted the Sherman Act surely understood it.

Holding that affiliated corporations cannot constitute a 
plurality of actors is also inconsistent with the objectives 
of the Sherman Act. Congress was particularly concerned 
with “trusts,” hence it named them in § 1 as a specific form 
of “combination” at which the statute was directed. Yet 
“trusts” consisted of affiliated corporations. As Senator 
Sherman explained:

“Because these combinations are always in many States 
and, as the Senator from Missouri says, it will be very 
easy for them to make a corporation within a State. So 
they can; but that is only one corporation of the combina-
tion. The combination is always of two or more, and in 
one case of forty-odd corporations, all bound together by 
a link which holds them under the name of trustees, who 
are themselves incorporated under the laws of one of the 
States.” 21 Cong. Rec. 2569 (1890).

The activities of these “combinations” of affiliated corpora-
tions were of special concern:

“[A]ssociated enterprise and capital are not satisfied 
with partnerships and corporations competing with each 
other, and have invented a new form of combination 
commonly called trusts, that seeks to avoid competition 
by combining the controlling corporations, partnerships, 
and individuals engaged in the same business, and plac-
ing the power and property of the combination under the 
government of a few individuals, and often under the 
control of a single man called a trustee, a chairman, or a 
president.
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“The sole object of such a combination is to make com-
petition impossible. It can control the market, raise or 
lower prices, as will best promote its selfish interests, 
reduce prices in a particular locality and break down 
competition and advance prices at will where compe-
tition does not exist. Its governing motive is to in-
crease the profits of the parties composing it. The law 
of selfishness, uncontrolled by competition, compels it to 
disregard the interest of the consumer. It dictates 
terms to transportation companies, it commands the 
price of labor without fear of strikes, for in its field 
it allows no competitors. ... It is this kind of a 
combination we have to deal with now.” Id., at 2457.17

Thus, the corporate subsidiary, when used as a device 
to eliminate competition, was one of the chief evils to which 
the Sherman Act was addressed.18 The anomaly in today’s 
holding is that the corporate devices most similar to the 
original “trusts” are now those which free an enterprise 
from antitrust scrutiny.

17 See also 21 Cong. Rec. 2562 (1890) (remarks of Sen. Teller); id., at 
2570 (remarks of Sen. Sherman); id., at 2609 (remarks of Sen. Morgan).

18 This legislative history thus demonstrates the error in the majority’s 
conclusion that only acquisitions of corporate affiliates fall within § 1. See 
ante, at 761-762. The conduct of the trusts that Senator Sherman and 
others objected to went much further than mere acquisitions. Indeed, the 
irony of the Court’s approach is that, had it been adopted in 1890, it would 
have meant that § 1 would have no application to trust combinations which 
had already been formed—the very trusts to which Senator Sherman was 
referring.

I cannot believe that the Court really intends to express doubt as to 
whether the Congress that passed the Sherman Act thought conspiracy 
doctrine could apply to corporations. Ante, at 775-776, n. 24. If that 
were not the case, then the Sherman Act would have no application to cor-
porations. Since, as is clear and as the Court concedes, the Sherman Act 
does apply to corporations, there can be no doubt that Congress intended 
to apply the law of conspiracy to agreements between corporations.
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III
The Court’s reason for rejecting the concept of a combina-

tion or conspiracy among a parent corporation and its wholly 
owned subsidiary is that it elevates form over substance— 
while in form the two corporations are separate legal entities, 
in substance they are a single integrated enterprise and 
hence cannot comprise the plurality of actors necessary to 
satisfy § 1. Ante, at 771-774. In many situations the 
Court’s reasoning is perfectly sensible, for the affiliation of 
corporate entities often is procompetitive precisely because, 
as the Court explains, it enhances efficiency. A challenge to 
conduct that is merely an incident of the desirable integration 
that accompanies such affiliation should fail. However, the 
protection of such conduct provides no justification for the 
Court’s new rule, precisely because such conduct cannot be 
characterized as an unreasonable restraint of trade violative 
of § 1. Conversely, the problem with the Court’s new rule is 
that it leaves a significant gap in the enforcement of § 1 with 
respect to anticompetitive conduct that is entirely unrelated 
to the efficiencies associated with integration.

Since at least United States v. Colgate & Co., 250 U. S. 300 
(1919), § 1 has been construed to require a plurality of actors. 
This requirement, however, is a consequence of the plain 
statutory language, not of any economic principle. As an 
economic matter, what is critical is the presence of market 
power, rather than a plurality of actors.19 From a competi-
tive standpoint, a decision of a single firm possessing power 
to reduce output and raise prices above competitive levels 
has the same consequence as a decision by two firms acting 
together who have acquired an equivalent amount of market 

19 Market power is the ability to raise prices above those that would be 
charged in a competitive market. See Jefferson Parish Hosp. Dist. No. 2 
v. Hyde, 466 U. S. 2, 27, n. 46 (1984); United States Steel Corp. v. Fortner 
Enterprises, Inc., 429 U. S. 610, 620 (1977); United States v. E. I. du Pont 
de Nemours & Co., 351 U. S. 377, 391 (1956).
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power through an agreement not to compete.20 Unilateral 
conduct by a firm with market power has no less anticompet-
itive potential than conduct by a plurality of actors which 
generates or exploits the same power,21 and probably more, 
since the unilateral actor avoids the policing problems faced 
by cartels.

The rule of Yellow Cab thus has an economic justification. 
It addresses a gap in antitrust enforcement by reaching anti-
competitive agreements between affiliated corporations which

20 Significantly, the Court never suggests that the plurality-of-actors 
requirement has any intrinsic economic significance. Rather, it suggests 
that the requirement has evidentiary significance: combinations are more 
likely to signal anticompetitive conduct than is unilateral activity: “In any 
conspiracy, two or more entities that previously pursued their own inter-
ests separately are combining to act as one for their common benefit. This 
not only reduces the diverse directions in which economic power is aimed 
but suddenly increases the economic power moving in one particular direc-
tion.” Ante, at 769. That is true, but it is also true of any ordinary com-
mercial contract between separate entities, as can be seen if one substi-
tutes the word “contract” for “conspiracy” in the passage I have quoted. 
The language of the Sherman Act indicates that it treats “contracts” and 
“conspiracies” as equivalent concepts—both satisfy the multiplicity-of- 
actors requirement—and yet one of the most fundamental points in anti-
trustjurisprudence, dating at least to Standard Oil, is that there is nothing 
inherently anticompetitive about a contract. Similarly, an agreement to 
act “for common benefit” in itself is unremarkable—all agreements are in 
some sense a restraint of trade be they contracts or conspiracies. It is 
only when trade is unreasonably restrained that § 1 is implicated. The 
Court’s evidentiary concern lacks merit.

21 We made this point in the context of resale price maintenance in United 
States v. Parke, Davis & Co., 362 U. S. 29 (1960):
“The Sherman Act forbids combinations of traders to suppress compe-
tition. True, there results the same economic effect as is accomplished by 
a prohibited combination to suppress price competition if each customer, 
although induced to do so solely by a manufacturer’s announced policy, in-
dependently decides to observe specified resale prices. So long as Colgate 
is not overruled, this result is tolerated but only when it is the consequence 
of a mere refusal to sell in the exercise of a manufacturer’s right ‘freely to 
exercise his own independent discretion as to parties with whom he will 
deal.’” Id., at 44 (quoting Colgate, 250 U. S., at 307).
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have sufficient market power to restrain marketwide compe-
tition, but not sufficient power to be considered monopolists 
within the ambit of §2 of the Act.22 The doctrine is also 
useful when a third party declines to join a conspiracy to 
restrain trade among affiliated corporations, and is harmed 
as a result through a boycott or similar tactics designed to 
penalize the refusal. In such cases, since there has been no 
agreement with the third party, only an agreement between 
the affiliated corporations can be the basis for § 1 inquiry.23 
Finally, it must be remembered that not all persons who 
restrain trade wear grey flannel suits. Businesses controlled 
by organized crime often attempt to gain control of an indus-
try through violence or intimidation of competitors; in such 
cases § 1 can be applied to separately incorporated businesses 
which benefit from such tactics, but which may be ultimately 
controlled by a single criminal enterprise.24

22 “[I]t is the potential which this conspiracy concept holds for the devel-
opment of a rational enforcement policy which, if anything, will ultimately 
attract the courts. If conduct of a single corporation which restrains trade 
were to violate Section 1, a forceful weapon would be available to the gov-
ernment with which to challenge conduct which in oligopolistic industries 
creates or reinforces entry barriers. Excessive advertising in the cereal, 
drug, or detergent industries, annual style changes in the auto industry, 
and other such practices could be reached as soon as they threatened to 
inhibit competition; there would be no need to wait until a ‘dangerous prob-
ability’ of monopoly had been reached, the requirement under Section 2 
‘attempt’ doctrine. Nor would a single firm restraint of trade rule be 
overbroad. It would in no way threaten single firm activity—setting a 
price, deciding what market it would deal in, or the like—which did not 
threaten competitive conditions.” L. Sullivan, supra n. 9, § 114, at 324 
(footnotes omitted).

23 This was the case in Kiefer-Stewart, for example. Seagram had re-
fused to sell liquor to Kiefer-Stewart unless it agreed to an illegal resale 
price maintenance scheme. Kiefer-Stewart refused to agree, and as a 
result was injured by losing access to Seagram’s products. See 340 U. S., 
at 213.

24 See United States v. Turkette, 452 U. S. 576, 588-593 (1981) (discuss-
ing congressional findings underlying the Organized Crime Control Act of 
1970). Section 1 of the Sherman Act has on occasion been used against
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The rule of Yellow Cab and its progeny is not one that con-
demns every parent-subsidiary relationship. A single firm, 
no matter what its corporate structure may be, is not ex-
pected to compete with itself.25 Functional integration by its 
very nature requires unified action; hence in itself it has 
never been sufficient to establish the existence of an unrea-
sonable restraint of trade: “In discussing the charge in the 
Yellow Cab case, we said that the fact that the conspirators 
were integrated did not insulate them from the act, not that 
corporate integration violated the act.” United States v. Co-
lumbia Steel Co., 334 U. S. 495, 522 (1948). Restraints that 
act only on the parent or its subsidiary as a consequence of an 
otherwise lawful integration do not violate § 1 of the Sherman 
Act.26 But if the behavior at issue is unrelated to any func-
tional integration between the affiliated corporations and

various types of racketeering activity. See Hartwell, Criminal RICO and 
Antitrust, 52 Antitrust L. J. 311, 312-313 (1983); McLaren, Antitrust and 
Competition—Review of the Past Year and Suggestions for the Future, in 
New York State Bar Assn., 1971 Antitrust Law Symposium 1, 3 (1971).

26 See Comment, Decisionmaking, supra n. 9, at 1753-1757; Note, Sug-
gested Standard, supra n. 9, at 735-738. Professor Sullivan elaborates:

“Picture, at one end of the spectrum, a family business which operates 
one retail store in each of three or four adjacent communities. All of the 
stores are managed as a unit by one individual, the founder of the business 
who sets policy, does all the buying, decides on all the advertising, sets 
prices, and hires and fires all employees other than family members. The 
fact that each store is operated by a separate corporation should not con-
vert a family business into a cartel.... If there is, as a practical matter, 
an integrated ownership and management, this small business is a single 
firm. And a single firm cannot compete with itself. Hence it cannot 
restrain price competition with itself, or divide markets with itself, or act 
as a common purchasing agent for itself or otherwise restrain competition 
with itself, regardless of how many separate corporations the single firm 
may, for reasons unrelated to the act, be divided into.” L. Sullivan, supra 
n. 9, § 114, at 326-327.

26 Thus, the Court is wrong to suggest, ante, at 771-772, 774-776, and 
n. 24, that Yellow Cab could reach truly unilateral conduct involving only 
the employees of a single firm.
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imposes a restraint on third parties of sufficient magnitude 
to restrain marketwide competition, as a matter of economic 
substance, as well as form, it is appropriate to characterize 
the conduct as a “combination or conspiracy in restraint of 
trade.”27

For example, in Yellow Cab the Court read the complaint 
as alleging that integration had assisted the parent in exclud-
ing competing manufacturers from the marketplace, 332 
U. S., at 226-227, leading the Court to conclude that “re-
straint of interstate trade was not only effected by the com-
bination of the appellees but was the primary object of the 
combination.” Id., at 227. Similarly, in Crescent Amuse-
ment the Court noted that corporate affiliation between 
exhibitors enhanced their buying power and “was one of 
the instruments in . . . making the conspiracy effective” in 
excluding independents from the market. 323 U. S., at 
189-190. Thus, in both cases the Court found that the affili-
ation enhanced the ability of the parent corporation to ex-
clude the competition of third parties, and hence raised entry 

27 If the rule of Yellow Cab and its progeny could be easily circumvented 
through, for example, use of unincorporated divisions instead of subsidiar-
ies, then there would be reason to question its efficacy as a tool for rational 
antitrust enforcement. However, the Court is incorrect when it asserts, 
ante, at 770-771, 772-774, that there is no economic substance in a distinc-
tion between unincorporated divisions, which cannot provide a plurality of 
actors, and wholly owned subsidiaries, which under Yellow Cab can. If 
that were the case, incorporated subsidiaries would never be used to achieve 
integration—the ready availability of an unincorporated alternative would 
always be employed in order to avoid antitrust liability. The answer is 
provided by the Court itself—the use of subsidiaries often makes possible 
operating efficiencies that are unavailable through the use of unincorpo-
rated divisions. Ante, at 772-774. We may confidently assume that any 
corporate parent whose contingent antitrust liability exceeds the savings 
it realizes through the use of subsidiaries already utilizes unincorporated 
divisions instead of corporate subsidiaries. Thus, it is more than merely 
a question of form when a decision is made to use corporate subsidiaries 
instead of unincorporated divisions, and the rule is not that easily 
circumvented.
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barriers faced by actual and potential competitors. When 
conduct restrains trade not merely by integrating affiliated 
corporations but rather by restraining the ability of others to 
compete, that conduct has competitive significance drasti-
cally different from procompetitive integration.28 In these 
cases, the affiliation assisted exclusionary conduct; it was not 
the competitive equivalent of unilateral integration but in-
stead generated power to restrain marketwide competition.

There are other ways in which corporate affiliation can 
operate to restrain competition. A wholly owned subsidiary 
might market a “fighting brand” or engage in other preda-
tory behavior that would be more effective if its ownership 
were concealed than if it was known that only one firm was 
involved. A predator might be willing to accept the risk 
of bankrupting a subsidiary when it could not afford to let a 
division incur similar risks. Affiliated corporations might 
enhance their power over suppliers by agreeing to refuse 
to deal with those who deal with an actual or potential com-

28 See L. Sullivan, supra n. 9, § 114, at 328 (“To have two competitors 
acting concertedly two separate firms, not just persons, are needed. Thus 
‘concerted action’ by two ‘legal persons’ which is limited solely to the 
internal management of a single firm does not restrain competition; but 
‘concerted action’ by two ‘legal persons’ which erects barriers to entry 
by another separate firm, a competitor or potential competitor, can be a 
restraint of trade”); see also Willis & Pitofsky, supra n. 9, at 38-41. The 
Attorney General’s National Committee to Study the Antitrust Laws made 
the same point in 1955:

“The substance of the Supreme Court decisions is that concerted action 
between a parent and subsidiary or between subsidiaries which has for its 
purpose or effect coercion or unreasonable restraint on the trade of strang-
ers to those acting in concert is prohibited by Section 1. Nothing in these 
opinions should be interpreted as justifying the conclusion that concerted 
action solely between a parent and subsidiary or subsidiaries, the purpose 
and effect of which is not coercive restraint of the trade of strangers to the 
corporate family, violates Section 1. Where such concerted action re-
strains no trade and is designed to restrain no trade other than that of the 
parent and its subsidiaries, Section 1 is not violated.” Attorney General’s 
Committee Report, supra n. 9, at 34.
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petitor of one of them; such a threat might be more potent 
coming from both corporations than from only one.29

In this case, it may be that notices to potential suppliers of 
respondent emanating from Copperweld carried more weight 
than would notices coming only from Regal. There was 
evidence suggesting that Regal and Copperweld were not 
integrated, and that the challenged agreement had little to 
do with achieving procompetitive efficiencies and much to do 
with protecting Regal’s market position. The Court does 
not even try to explain why their common ownership meant 
that Copperweld and Regal were merely obtaining benefits 
associated with the efficiencies of integration. Both the 
District Court and the Court of Appeals thought that their 
agreement had a very different result—that it raised barriers 
to entry and imposed an appreciable marketwide restraint. 
The Court’s discussion of the justifications for corporate 
affiliation is therefore entirely abstract—while it dutifully 
lists the procompetitive justifications for corporate affili-
ation, ante, at 772-774, it fails to explain how any of them 
relate to the conduct at issue in this case. What is chal-
lenged here is not the fact of integration between Regal and 
Copperweld, but their specific agreement with respect to 
Independence. That agreement concerned the exclusion of 

29 Professor Sullivan provides another example:
“[P]icture a parent corporation and its wholly owned subsidiary (or two 
corporations wholly owned by the same parent or stockholder group) which 
operate, respectively, a newspaper and a radio station in the same city. If 
the radio station, which has no local competitors, were to deny advertising 
to a local business because the latter advertised in a rival newspaper, the 
integration between the two corporations, however close in terms of own-
ership or management or both, would not protect them from a charge of 
conspiracy to restrain trade. . . . [T]he concerted action here involved is 
not merely carrying on the business of a single integrated firm, it is action 
which is aimed at restraining trade by utilizing such market power as 
is possessed by the firm because of its radio station in order to erect 
a competitive barrier in front of a competitor of the firm’s newspaper.” 
L. Sullivan, supra n. 9, § 114, at 327 (footnote omitted).
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Independence from the market, and not any efficiency result-
ing from integration. The facts of this very case belie 
the conclusion that affiliated corporations are incapable of 
engaging in the kind of conduct that threatens marketwide 
competition. The Court does not even attempt to assess the 
competitive significance of the conduct under challenge 
here—it never tests its economic assumptions against the 
concrete facts before it. Use of economic theory without 
reference to the competitive impact of the particular eco-
nomic arrangement at issue is properly criticized when it 
produces overly broad per se rules of antitrust liability;30 
criticism is no less warranted when a per se rule of antitrust 
immunity is adopted in the same way.

In sum, the question that the Court should ask is not why a 
wholly owned subsidiary should be treated differently from a 
corporate division, since the immunity accorded that type of 
arrangement is a necessary consequence of Colgate. Rather 
the question should be why two corporations that engage in 
a predatory course of conduct which produces a marketwide 
restraint on competition and which, as separate legal entities, 
can be easily fit within the language of § 1, should be immu-
nized from liability because they are controlled by the same 
godfather. That is a question the Court simply fails to 
confront. I respectfully dissent.

30E. g., Continental T. V., Inc. n . GTE Sylvania Inc., 433 U. S. 36 
(1977).
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The Federal Aviation Act of 1958 directs the Secretary of Transportation 
to promote safety in air transportation by promulgating reasonable rules 
and regulations governing the inspection, servicing, and overhaul of civil 
aircraft. The Secretary, in her discretion, may prescribe the manner in 
which such inspection, servicing, and overhaul shall be made. In the 
exercise of this discretion, the Federal Aviation Administration (FAA), 
as the Secretary’s designee, has devised a system of compliance review 
that involves certification of aircraft design and manufacture. Under 
this certification process, the duty to ensure that an aircraft conforms to 
FAA safety regulations lies with the manufacturer and operator, while 
the FAA retains responsibility for policing compliance. Thus, the man-
ufacturer is required to develop the plans and specifications and perform 
the inspections and tests necessary to establish that an aircraft design 
comports with the regulations; the FAA then reviews the data by con-
ducting a “spot check” of the manufacturer’s work. Part of the FAA 
compliance procedure involves certification, whereby the FAA, if it finds 
that a proposed new type of aircraft comports with minimum safety 
standards, signifies its approval by issuing a type certificate. If an 
already certificated aircraft’s design undergoes a major change, the 
FAA, if it approves the change, issues a supplemental type certificate. 
In No. 82-1349, a Boeing 707 commercial jet aircraft owned by respond-
ent airline was flying from Rio de Janeiro to Paris when a fire broke out 
in one of the aft lavatories producing thick black smoke throughout the 
cabin. Despite a successful effort to land the plane, most of the passen-
gers on board died from asphyxiation or the effects of toxic gases pro-
duced by the fire, and most of the plane’s fuselage was consumed by the 
postimpact fire. Respondent airline’s action against the United States 
under the Federal Tort Claims Act (Act or FTCA) seeking damages for 
the destroyed aircraft and a wrongful-death action by respondent fam-
ilies and representatives of the deceased passengers under the Act were 
consolidated in the Federal District Court. Respondents alleged that 

*Together with No. 82-1350, United States v. United Scottish Insurance 
Co. et al., also on certiorari to the same court.
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the Civil Aeronautics Agency, the FAA’s predecessor, was negligent in 
issuing a type certificate for the Boeing 707 because the lavatory trash 
receptacle did not satisfy applicable safety regulations. The District 
Court granted summary judgment for the United States on the ground, 
inter alia, that recovery against the United States was barred by 28 
U. S. C. § 2680(a), which provides that the Act shall not apply to claims 
“based upon the exercise or performance or the failure to exercise or per-
form a discretionary function or duty on the part of a federal agency or 
an employee of the Government, whether or not the discretion involved 
be abused” (discretionary function exception). The Court of Appeals 
reversed, holding, inter alia, that the discretionary function exception 
did not apply. In No. 82-1350, an aircraft owned by respondent Dowdle 
and used in an air taxi service caught fire in midair in the forward 
baggage compartment, crashed, and burned, killing all the occupants. 
Respondent Dowdle filed an action under the FTCA for property dam-
age and respondent insurance companies also filed an action under the 
Act seeking reimbursement for moneys paid for liability coverage on 
Dowdle’s behalf. Respondents claimed that the Government was negli-
gent in issuing a supplemental type certificate for the installation of a 
gasoline-burning cabin heater in the airplane that did not comply with 
the applicable FAA regulations. The District Court in California, upon 
finding that the crash resulted from defective installation of the heater, 
entered judgment for respondents under the California “Good Samari-
tan” rule, and the Court of Appeals affirmed.

Held: The actions are barred by the discretionary function exception of the 
FTCA. Pp. 807-821.

(a) It is the nature of the conduct, rather than the status of the actor, 
that governs whether the discretionary function exception applies in a 
given case. Moreover, the legislative history discloses that such ex-
ception was plainly intended to encompass the discretionary acts of the 
Government acting in its role as a regulator of the conduct of private 
individuals. Congress wished to prevent “second-guessing” of legis-
lative and administrative decisions grounded in social, economic, and 
political policy through the medium of an action in tort. Pp. 807-814.

(b) Here, the discretionary function exception precludes a tort action 
based upon the FAA’s conduct in certificating the aircraft in question for 
use in commercial aviation. The FAA’s implementation of a mechanism 
for compliance review is plainly discretionary activity of the “nature and 
quality” protected by § 2680(a). Judicial intervention, through private 
tort suits, in the FAA’s decision to utilize a “spot-checking” program 
as the best way to accommodate the goal of air transportation safety 
and the reality of finite agency resources would require the courts to 
“second-guess” the political, social, and economic judgments of an agency
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exercising its regulatory function. It was precisely this sort of judicial 
intervention that the discretionary function exception was designed to 
prevent. It follows that the acts of FAA employees in exercising the 
“spot-check” program are also protected by that exception, because 
respondents alleged only that the FAA failed to check particular items 
in the course of its review. Moreover, the risks encountered by these 
inspectors were encountered for the advancement of a governmental 
purpose and pursuant to a specific grant of authority. Pp. 814-820.

692 F. 2d 1205 and 692 F. 2d 1209, reversed.

Burge r , C. J., delivered the opinion for a unanimous Court.

Deputy Solicitor General Geller argued the cause for the 
United States. With him on the briefs were Solicitor 
General Lee, Assistant Attorney General McGrath, Carter 
G. Phillips, Leonard Schaitman, and John C. Hoyle.

Richard F. Gerry argued the cause for respondents in 
both cases and filed a brief for respondents in No. 82-1350. 
Phillip D. Bostwick and James B. Hamlin filed a brief 
for respondent Varig Airlines in No. 82-1349. Robert R. 
Smiley III filed a brief for respondents Mascher et al. in 
No. 82-1349. t

Chi ef  Justic e Burg er  delivered the opinion of the 
Court.

We granted certiorari in these two cases to determine 
whether the United States may be held liable under the 
Federal Tort Claims Act, 28 U. S. C. §2671 et seq., for the 
negligence of the Federal Aviation Administration in cer-
tificating certain aircraft for use in commercial aviation.

I
A. No. 82-1349

On July 11, 1973, a commercial jet aircraft owned by 
respondent S.A. Empresa De Viacao Aerea Rio Grandense 
(Varig Airlines) was flying from Rio de Janeiro to Paris when

tMarc S. Moller and Donald I. Marlin filed a brief for the Association of 
Trial Lawyers of America as amicus curiae urging affirmance. 
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a fire broke out in one of the aft lavatories. The fire pro-
duced a thick black smoke, which quickly filled the cabin and 
cockpit. Despite the pilots’ successful effort to land the 
plane, 124 of the 135 persons on board died from asphyxiation 
or the effects of toxic gases produced by the fire. Most of 
the plane’s fuselage was consumed by a postimpact fire.

The aircraft involved in this accident was a Boeing 707, a 
product of the Boeing Co. In 1958 the Civil Aeronautics 
Agency, a predecessor of the FAA, had issued a type certifi-
cate1 for the Boeing 707, certifying that its designs, plans, 
specifications, and performance data had been shown to be 
in conformity with minimum safety standards. Seaboard 
Airlines originally purchased this particular plane for do-
mestic use; in 1969 Seaboard sold the plane to respondent 
Varig Airlines, a Brazilian air carrier, which used the plane 
commercially from 1969 to 1973.

After the accident respondent Varig Airlines brought an 
action against the United States under the Federal Tort 
Claims Act seeking damages for the destroyed aircraft. The 
families and personal representatives of many of the passen-
gers, also respondents here, brought a separate suit under 
the Act pressing claims for wrongful death. The two actions 
were consolidated in the United States District Court for the 
Central District of California.

Respondents asserted that the fire originated in the towel 
disposal area located below the sink unit in one of the lava-
tories and alleged that the towel disposal area was not capa-

1 Before introducing a new type of aircraft, a manufacturer must first 
obtain from the FAA a type certificate signifying that the basic design of 
the aircraft meets the minimum criteria specified in the safety regulations 
promulgated by the FAA. 49 U. S. C. § 1423(a); 14 CFR §§21.11-21.53 
(1983). When applying for a type certificate, the manufacturer must sup-
ply the FAA with detailed plans, data, and documentation illustrating the 
aircraft design and demonstrating its compliance with FAA regulations. 
FAA employees or private employees who represent the FAA then exam-
ine the manufacturer’s submission for conformity with the regulations. 
See infra, at 805-806.



UNITED STATES v. VARIG AIRLINES 801

797 Opinion of the Court

ble of containing fire. In support of their argument, re-
spondents pointed to an air safety regulation requiring that 
waste receptacles be made of fire-resistant materials and 
incorporate covers or other provisions for containing possible 
fires. 14 CFR §4b.381(d) (1956). Respondents claimed 
that the CAA had been negligent when it inspected the 
Boeing 707 and issued a type certificate to an aircraft that did 
not comply with CAA fire protection standards. The Dis-
trict Court granted summary judgment for the United States 
on the ground that California law does not recognize an ac-
tionable tort duty for inspection and certification activities. 
The District Court also found that, even if respondents had 
stated a cause of action in tort, recovery against the United 
States was barred by two exceptions to the Act: the dis-
cretionary function exception, 28 U. S. C. § 2680(a),2 and the 
misrepresentation exception, § 2680(h).3

The United States Court of Appeals for the Ninth Circuit 
reversed. 692 F. 2d 1205 (1982). The Court of Appeals 
reasoned that a private person inspecting and certificating 
aircraft for airworthiness would be liable for negligent in-
spection under the California “Good Samaritan” rule, see 
Restatement (Second) of Torts §§ 323 and 324A (1965), and 
concluded that the United States should be judged by the 
same rule. 692 F. 2d, at 1207-1208. The Court of Appeals 
rejected the Government’s argument that respondents’ ac-
tions were barred by 28 U. S. C. § 2680(h), which provides 
that the United States is not subject to liability for any claim 

2 Under 28 U. S. C. § 2680(a), the United States may not be held liable 
under the Act for:
“Any claim based upon an act or omission of an employee of the Govern-
ment, exercising due care, in the execution of a statute or regulation, 
whether or not such statute or regulation be valid, or based upon the exer-
cise or performance or the failure to exercise or perform a discretionary 
function or duty on the part of a federal agency or an employee of the 
Government, whether or not the discretion involved be abused.”

3 Title 28 U. S. C. § 2680(h) states that the provisions of the Act shall not 
apply to “[a]ny claim arising out of. . . misrepresentation . . . .”
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arising out of misrepresentation. Interpreting respondents’ 
claims as arising from the negligence of the CAA inspection 
rather than from any implicit misrepresentation in the re-
sultant certificate, the Court of Appeals held that the mis-
representation exception did not apply. 692 F. 2d, at 1208. 
Finally, the Court of Appeals addressed the Government’s 
reliance upon the discretionary function exception to the Act, 
28 U. S. C. § 2680(a), which exempts the United States from 
liability for claims “based upon the exercise or performance 
or the failure to exercise or perform a discretionary function 
or duty. ...” The Court of Appeals viewed the inspection of 
aircraft for compliance with air safety regulations as a func-
tion not entailing the sort of policymaking discretion contem-
plated by the discretionary function exception. 692 F. 2d, at 
1208-1209.

B. No. 82-1350
On October 8, 1968, a DeHavilland Dove aircraft owned by 

respondent John Dowdle and used in the operation of an air 
taxi service caught fire in midair, crashed, and burned near 
Las Vegas, Nev. The pilot, copilot, and two passengers 
were killed. The cause of the crash was an in-flight fire in 
the forward baggage compartment of the aircraft.

The DeHavilland Dove airplane was manufactured in the 
United Kingdom in 1951 and then purchased by Air Wis-
consin, another air taxi operator. In 1965 Air Wisconsin 
contracted with Aerodyne Engineering Corp, to install a 
gasoline-burning cabin heater in the airplane. Aerodyne ap-
plied for, and was granted, a supplemental type certificate4 
from the FAA authorizing the installation of the heater. 
Aerodyne then installed the heater pursuant to its contract

4 Any person who alters an aircraft by introducing a major change in the 
type design must obtain from the FAA a supplemental type certificate. 14 
CFR §21.113 (1983). In order to obtain such a certificate, the applicant 
must supply the FAA with drawings, plans, and other data sufficient to 
establish that the altered aircraft meets all applicable airworthiness 
requirements. §21.115. See infra, at 806-807.
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with Air Wisconsin. In 1966, relying in part upon the 
supplemental type certificate as an indication of the air-
plane’s airworthiness, respondent Dowdle purchased the 
DeHavilland Dove from Air Wisconsin.

In the aftermath of the crash, respondent Dowdle filed this 
action for property damage against the United States under 
the Federal Tort Claims Act. Respondent insurance compa-
nies also filed suit under the Act, seeking reimbursement for 
moneys paid for liability coverage on behalf of Dowdle. The 
United States District Court for the Southern District of 
California found that the crash resulted from defects in the 
installation of the gasoline line leading to the cabin heater. 
The District Court concluded that the installation did not 
comply with the applicable FAA regulations and held that the 
Government was negligent in certifying an installation that 
did not comply with those safety requirements. Accord-
ingly, the District Court entered judgment for respondents.

On appeal, the United States Court of Appeals for the 
Ninth Circuit reversed and remanded for the District Court 
to consider whether the California courts would impose a 
duty of due care upon the Government by applying the “Good 
Samaritan” doctrine of §§323 and 324A of the Restatement 
(Second) of Torts. 614 F. 2d 188 (1979). The Court of 
Appeals also requested the District Court to determine 
whether, under the facts of this case, the California courts 
would find such a duty breached if a private person had is-
sued the supplemental type certificate in question here. On 
remand, the District Court again entered judgment for re-
spondents, finding that the California “Good Samaritan” rule 
would apply in this case and would give rise to liability on 
these facts.

On the Government’s second appeal, the Ninth Circuit 
affirmed the judgment of the District Court. 692 F. 2d 
1209 (1982). In so holding, the Court of Appeals followed 
reasoning nearly identical to that employed in its decision 
in No. 82-1349, decided the same day.
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We granted certiorari, 461 U. S. 925 (1983), and we now 
reverse.

II
In the Federal Aviation Act of 1958, 49 U. S. C. § 1421(a) 

(I),5 Congress directed the Secretary of Transportation to 
promote the safety of flight of civil aircraft in air commerce 
by establishing minimum standards for aircraft design, ma-
terials, workmanship, construction, and performance. Con-
gress also granted the Secretary the discretion to prescribe 
reasonable rules and regulations governing the inspection 
of aircraft, including the manner in which such inspections 
should be made. § 1421(a)(3). Congress emphasized, how-
ever, that air carriers themselves retained certain respon-
sibilities to promote the public interest in air safety: the duty 
to perform their services with the highest possible degree of 
safety, § 1421(b), the duty to make or cause to be made every 
inspection required by the Secretary, § 1425(a), and the duty 
to observe and comply with all other administrative require-
ments established by the Secretary, § 1425(a).

Congress also established a multistep certification process 
to monitor the aviation industry’s compliance with the 
requirements developed by the Secretary. Acting as the

5 In 1958, when the type certificate for the Boeing 707 aircraft owned by 
respondent Varig Airlines was issued, the Civil Aeronautics Act of 1938, 52 
Stat. 1007, was the governing statute. Because the relevant provisions of 
the Federal Aviation Act are virtually identical to those of its predecessor, 
see Civil Aeronautics Act of 1938, §§601, 605, 52 Stat. 1007-1008, 
1010-1011, for ease of reference we will refer only to the current version of 
the statute.

As originally enacted, the Federal Aviation Act vested in the Federal 
Aviation Agency all regulatory authority over aviation safety. See Pub. 
L. 85-726, § 101, 72 Stat. 737. This agency was later renamed the Federal 
Aviation Administration and placed in the Department of Transportation. 
Pub. L. 89-670, §§ 3(e), 6(c)(1), 80 Stat. 932, 938. All the functions, 
powers, and duties of the Federal Aviation Agency were then transferred 
to the Secretary of Transportation. § 6(c)(1), 80 Stat. 938.
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Secretary’s designee,6 the FAA has promulgated a compre-
hensive set of regulations delineating the minimum safety 
standards with which the designers and manufacturers of air-
craft must comply before marketing their products. See 14 
CFR pts. 23, 25, 27, 29, 31, 33, and 35 (1983). At each step 
in the certification process, FAA employees or their repre-
sentatives evaluate materials submitted by aircraft manufac-
turers to determine whether the manufacturer has satisfied 
these regulatory requirements. Upon a showing by the 
manufacturer that the prescribed safety standards have been 
met, the FAA issues an appropriate certificate permitting 
the manufacturer to continue with production and marketing.

The first stage of the FAA compliance review is type certi-
fication. A manufacturer wishing to introduce a new type of 
aircraft must first obtain FAA approval of the plane’s basic 
design in the form of a type certificate. After receiving an 
application for a type certificate, the Secretary must “make, 
or require the applicant to make, such tests during manufac-
ture and upon completion as the Secretary. . . deems reason-
ably necessary in the interest of safety. ...” 49 U. S. C. 
§ 1423(a)(2). By regulation, the FAA has made the applicant 
itself responsible for conducting all inspections and tests 
necessary to determine that the aircraft comports with FAA 
airworthiness requirements. 14 CFR §§21.33, 21.35 (1983). 
The applicant submits to the FAA the designs, drawings, 
test reports, and computations necessary to show that the 
aircraft sought to be certificated satisfies FAA regulations. 
§§21.17(a)(1), 21.21(a)(b).7 In the course of the type certi-

6 See Pub. L. 89-670, § 6(c)(1), 80 Stat. 938.
7 One major manufacturer of commercial aircraft estimated that in the 

course of obtaining a type certificate for a new wide-body aircraft it would 
submit to the FAA approximately 300,000 engineering drawings and 
changes, 2,000 engineering reports, and 200 other reports. In addition, 
it would subject the aircraft to about 80 major ground tests and 1,600 hours 
of flight tests. National Research Council, Committee on FAA Airworthi-
ness Certification Procedures, Improving Aircraft Safety 29 (1980) (herein-
after Improving Aircraft Safety).
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fication process, the manufacturer produces a prototype of 
the new aircraft and conducts both ground and flight tests. 
§21.35. FAA employees or their representatives then re-
view the data submitted by the applicant and make such in-
spections or tests as they deem necessary to ascertain compli-
ance with the regulations. § 21.33(a). If the FAA finds that 
the proposed aircraft design comports with minimum safety 
standards, it signifies its approval by issuing a type certifi-
cate. 49 U. S. C. § 1423(a)(2); 14 CFR § 21.21(a)(1) (1983).

Production may not begin, however, until a production 
certificate authorizing the manufacture of duplicates of the 
prototype is issued. 49 U. S. C. § 1423(b). To obtain a 
production certificate, the manufacturer must prove to 
the FAA that it has established and can maintain a quality 
control system to assure that each aircraft will meet the 
design provisions of the type certificate. 14 CFR §§21.139, 
21.143 (1983). When it is satisfied that duplicate aircraft 
will conform to the approved type design, the FAA issues 
a production certificate, and the manufacturer may begin 
mass production of the approved aircraft.

Before any aircraft may be placed into service, however, 
its owner must obtain from the FAA an airworthiness certifi-
cate, which denotes that the particular aircraft in question 
conforms to the type certificate and is in condition for safe 
operation. 49 U. S. C. § 1423(c). It is unlawful for any 
person to operate an aircraft in air commerce without a valid 
airworthiness certificate. § 1430(a).

An additional certificate is required when an aircraft is 
altered by the introduction of a major change in its type de-
sign. 14 CFR §21.113 (1983). To obtain this supplemental 
type certificate, the applicant must show the FAA that the 
altered aircraft meets all applicable airworthiness require-
ments. §21.115(a). The applicant is responsible for con-
ducting the inspections and tests necessary to demonstrate 
that each change in the type design complies with the regula-
tions. §§ 21.115(b), 21.33(b). The methods used by FAA
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employees or their representatives to determine an appli-
cant’s compliance with minimum safety standards are 
generally the same as those employed for basic type cer-
tification. FAA Order 8110.4, Type Certification 32 (1967) 
(hereinafter FAA Order 8110.4); CAA Manual of Procedure, 
Flight Operations and Airworthiness, Type Certification 
§ .5106(a) (1957) (hereinafter CAA Manual of Procedure).

With fewer than 400 engineers, the FAA obviously cannot 
complete this elaborate compliance review process alone. 
Accordingly, 49 U. S. C. § 1355 authorizes the Secretary to 
delegate certain inspection and certification responsibilities 
to properly qualified private persons. By regulation, the 
Secretary has provided for the appointment of private indi-
viduals to serve as designated engineering representatives to 
assist in the FAA certification process. 14 CFR §183.29 
(1984). These representatives are typically employees of 
aircraft manufacturers who possess detailed knowledge of an 
aircraft’s design based upon their day-to-day involvement in 
its development. See generally Improving Aircraft Safety 
29-30. The representatives act as surrogates of the FAA 
in examining, inspecting, and testing aircraft for purposes 
of certification. 14 CFR § 183.1 (1984). In determining 
whether an aircraft complies with FAA regulations, they are 
guided by the same requirements, instructions, and proce-
dures as FAA employees. FAA Order 8110.4, p. 151; CAA 
Manual of Procedure § .70(b). FAA employees may briefly 
review the reports and other data submitted by represent-
atives before certificating a subject aircraft. Improving 
Aircraft Safety 31-32; FAA Order 8110.4, p. 159; CAA 
Manual of Procedure § .77.

Ill
The Federal Tort Claims Act, 28 U. S. C. § 1346(b), au-

thorizes suits against the United States for damages
“for injury or loss of property, or personal injury or 
death caused by the negligent or wrongful act or omis-
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sion of any employee of the Government while acting 
within the scope of his office or employment, under cir-
cumstances where the United States, if a private person, 
would be liable to the claimant in accordance with the 
law of the place where the act or omission occurred.”

The Act further provides that the United States shall be 
liable with respect to tort claims “in the same manner and 
to the same extent as a private individual under like circum-
stances.” §2674.

The Act did not waive the sovereign immunity of the 
United States in all respects, however; Congress was careful 
to except from the Act’s broad waiver of immunity several 
important classes of tort claims. Of particular relevance 
here, 28 U. S. C. § 2680(a) provides that the Act shall not 
apply to

“[a]ny claim based upon an act or omission of an em-
ployee of the Government, exercising due care, in the 
execution of a statute or regulation, whether or not such 
statute or regulation be valid, or based upon the exercise 
or performance or the failure to exercise or perform a 
discretionary function or duty on the part of a federal 
agency or an employee of the Government, whether or 
not the discretion involved be abused.” (Emphasis 
added.)

The discretionary function exception, embodied in the second 
clause of § 2680(a), marks the boundary between Congress’ 
willingness to impose tort liability upon the United States 
and its desire to protect certain governmental activities from 
exposure to suit by private individuals.

Although the Court has previously analyzed the legislative 
history of § 2680(a), see Dalehite v. United States, 346 U. S. 
15, 26-30 (1953), we briefly review its highlights for a proper 
understanding of the application of the discretionary function 
exception to this case. During the years of debate and dis-
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cussion preceding the passage of the Act, Congress consid-
ered a number of tort claims bills including exceptions from 
the waiver of sovereign immunity for claims based upon the 
activities of specific federal agencies, notably the Federal 
Trade Commission and the Securities and Exchange Commis-
sion. See, e. g., H. R. 5373, 77th Cong., 2d Sess. (1942); 
H. R. 7236, 76th Cong., 1st Sess. (1940); S. 2690, 76th Cong., 
1st Sess. (1939).8 In 1942, however, the 77th Congress 
eliminated the references to these particular agencies and 
broadened the exception to cover all claims based upon the 
execution of a statute or regulation or the performance of 
a discretionary function. H. R. 6463, 77th Cong., 2d Sess. 
(1942); S. 2207, 77th Cong., 2d Sess. (1942). The language 
of the exception as drafted during the 77th Congress is 
identical to that of § 2680(a) as ultimately adopted.

The legislative materials of the 77th Congress illustrate 
most clearly Congress’ purpose in fashioning the discretion-
ary function exception. A Government spokesman appear-
ing before the House Committee on the Judiciary described 
the discretionary function exception as a “highly important 
exception:”

“[It is] designed to preclude application of the act to 
a claim based upon an alleged abuse of discretionary 
authority by a regulatory or licensing agency—for ex-
ample, the Federal Trade Commission, the Securities 
and Exchange Commission, the Foreign Funds Control 
Office of the Treasury, or others. It is neither desirable 
nor intended that the constitutionality of legislation, the 
legality of regulations, or the propriety of a discretionary 
administrative act should be tested through the medium 

8For example, §303(7) of H. R. 7236, 76th Cong., 1st Sess. (1940), 
provided that the waiver of sovereign immunity should not extend to 
“[a]ny claim for damages caused by the administration of any law or laws 
by the Federal Trade Commission or by the Securities and Exchange 
Commission.”
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of a damage suit for tort. The same holds true of other 
administrative action not of a regulatory nature, such 
as the expenditure of Federal funds, the execij^n of a 
Federal project, and the like.

“On the other hand, the common law torts of employ-
ees of regulatory agencies, as well as of all other Federal 
agencies, would be included within the scope of the bill.” 
Hearings on H. R. 5373 and H. R. 6463 before the 
House Committee on the Judiciary, 77th Cong., 2d 
Sess., 28, 33 (1942) (statement of Assistant Attorney 
General Francis M. Shea).9

It was believed that claims of the kind embraced by the 
discretionary function exception would have been exempted 
from the waiver of sovereign immunity by judicial construc-
tion; nevertheless, the specific exception was added to make 
clear that the Act was not to be extended into the realm of 
the validity of legislation or discretionary administrative 
action. Id., at 29; id., at 37, Memorandum, with Appen-
dixes, Federal Tort Claims Act (explanatory of Comm. Print 
of H. R. 5373, 1942). It was considered unnecessary to 
except by name such agencies as the Federal Trade Commis-
sion and the Securities and Exchange Commission, as had 
earlier bills, because the language of the discretionary func-
tion exception would “exemp[t] from the act claims against 
Federal agencies growing out of their regulatory activities.” 
Id., at 8 (emphasis added).

The nature and scope of § 2680(a) were carefully examined 
in Dalehite v. United States, supra. Dalehite involved vast 
claims for damages against the United States arising out of a 
disastrous explosion of ammonium nitrate fertilizer, which 
had been produced and distributed under the direction of the 
United States for export to devastated areas occupied by the 
Allied Armed Forces after World War II. Numerous acts of

9 The Committee incorporated the Government’s view into its Report 
almost verbatim. H. R. Rep. No. 2245, 77th Cong., 2d Sess., 10 (1942).
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the Government were charged as negligent: the cabinet-level 
decision to institute the fertilizer export program, the failure 
to experiment with the fertilizer to determine the possibility 
of explosion, the drafting of the basic plan of manufacture, 
and the failure properly to police the storage and loading of 
the fertilizer.

The Court concluded that these allegedly negligent acts 
were governmental duties protected by the discretionary 
function exception and held the action barred by § 2680(a). 
Describing the discretion protected by § 2680(a) as “the dis-
cretion of the executive or the administrator to act according 
to one’s judgment of the best course,” id., at 34, the Court 
stated:

“It is unnecessary to define, apart from this case, pre-
cisely where discretion ends. It is enough to hold, as we 
do, that the ‘discretionary function or duty’ that cannot 
form a basis for suit under the Tort Claims Act includes 
more than the initiation of programs and activities. It 
also includes determinations made by executives or 
administrators in establishing plans, specifications or 
schedules of operations. Where there is room for policy 
judgment and decision there is discretion. It necessar-
ily follows that acts of subordinates in carrying out the 
operations of government in accordance with official di-
rections cannot be actionable.” Id., at 35-36 (footnotes 
omitted).

Respondents here insist that the view of § 2680(a) ex-
pressed in Dalehite has been eroded, if not overruled, by 
subsequent cases construing the Act, particularly Indian 
Towing Co. v. United States, 350 U. S. 61 (1955), and East-
ern Air Lines, Inc. v. Union Trust Co., 95 U. S. App. D. C. 
189, 221 F. 2d 62, summarily aff’d sub nom. United States v. 
Union Trust Co., 350 U. S. 907 (1955). While the Court’s 
reading of the Act admittedly has not followed a straight line, 
we do not accept the supposition that Dalehite no longer rep-
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resents a valid interpretation of the discretionary function 
exception.

Indian Towing Co. v. United States, supra, involved a 
claim under the Act for damages to cargo aboard a vessel that 
ran aground, allegedly owing to the failure of the light in a 
lighthouse operated by the Coast Guard. The plaintiffs con-
tended that the Coast Guard had been negligent in inspect-
ing, maintaining, and repairing the light. Significantly, the 
Government conceded that the discretionary function excep-
tion was not implicated in Indian Towing, arguing instead 
that the Act contained an implied exception from liability for 
“uniquely governmental functions.” Id., at 64. The Court 
rejected the Government’s assertion, reasoning that it would 
“push the courts into the ‘non-governmental’-‘governmental’ 
quagmire that has long plagued the law of municipal corpora-
tions.” id., at 65.

In Eastern Air Lines, Inc. v. Union Trust Co., supra, two 
aircraft collided in midair while both were attempting to land 
at Washington National Airport. The survivors of the crash 
victims sued the United States under the Act, asserting the 
negligence of air traffic controllers as the cause of the colli-
sion. The United States Court of Appeals for the District of 
Columbia Circuit permitted the suit against the Government. 
In its petition for certiorari, the Government urged the adop-
tion of a “governmental function exclusion” from liability 
under the Act and pointed to § 2680(a) as textual support for 
such an exclusion. Pet. for Cert, in United States v. Union 
Trust Co., 0. T. 1955, No. 296, p. 18. The Government 
stated further that § 2680(a) was “but one aspect of the 
broader exclusion from the statute of claims based upon the 
performance of acts of a uniquely governmental nature.” 
Id., at 37. This Court summarily affirmed, citing Indian 
Towing Co. v. United States, supra. 350 U. S. 907 (1955). 
Given the thrust of the arguments presented in the petition 
for certiorari and the pointed citation to Indian Towing, the 
summary disposition in Union Trust Co. cannot be taken as a
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wholesale repudiation of the view of § 2680(a) set forth in
Dalehite.™

As in Dalehite, it is unnecessary—and indeed impossible— 
to define with precision every contour of the discretionary 
function exception. From the legislative and judicial materi-
als, however, it is possible to isolate several factors useful in 
determining when the acts of a Government employee are 
protected from liability by § 2680(a). First, it is the nature 
of the conduct, rather than the status of the actor, that gov-
erns whether the discretionary function exception applies in a 
given case. As the Court pointed out in Dalehite, the excep-
tion covers “[n]ot only agencies of government . . . but all 
employees exercising discretion.” 346 U. S., at 33. Thus, 
the basic inquiry concerning the application of the discretion-
ary function exception is whether the challenged acts of a 
Government employee—whatever his or her rank—are of the 
nature and quality that Congress intended to shield from tort 
liability.

Second, whatever else the discretionary function exception 
may include, it plainly was intended to encompass the dis-
cretionary acts of the Government acting in its role as a regu-

10 Respondents’ reliance upon Rayonier, Inc. v. United States, 352 U. S. 
315 (1957), is equally misplaced. In Rayonier the Court revisited an issue 
considered briefly in Dalehite: whether the United States may be held 
liable for the alleged negligence of its employees in fighting a fire. In 
Dalehite, the Court held that alleged negligence in firefighting was not 
actionable under the Act, basing its decision upon “the normal rule that an 
alleged failure or carelessness of public firemen does not create private 
actionable rights.” Dalehite v. United States, 346 U. S., at 43. In so 
holding, the Dalehite Court did not discuss or rely upon the discretionary 
function exception. The Rayonier Court rejected the reasoning of Dalehite 
on the ground that the liability of the United States under the Act is not 
restricted to that of a municipal corporation or other public body. Rayo-
nier, Inc. v. United States, supra, at 319 (citing Indian Towing Co. v. 
United States, 350 U. S. 61 (1955)). While the holding of Rayonier 
obviously overrules one element of the judgment in Dalehite, the more 
fundamental aspects of Dalehite, including its construction of § 2680(a), 
remain undisturbed.
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lator of the conduct of private individuals.11 Time and again 
the legislative history refers to the acts of regulatory agen-
cies as examples of those covered by the exception, and it is 
significant that the early tort claims bills considered by Con-
gress specifically exempted two major regulatory agencies by 
name. See supra, at 808-810. This emphasis upon protec-
tion for regulatory activities suggests an underlying basis for 
the inclusion of an exception for discretionary functions in the 
Act: Congress wished to prevent judicial “second-guessing” 
of legislative and administrative decisions grounded in social, 
economic, and political policy through the medium of an 
action in tort. By fashioning an exception for discretionary 
governmental functions, including regulatory activities, Con-
gress took “steps to protect the Government from liability 
that would seriously handicap efficient government opera-
tions.” United States v. Muniz, 374 U. S. 150, 163 (1963).

IV
We now consider whether the discretionary function ex-

ception immunizes from tort liability the FAA certification 
process involved in these cases. Respondents in No. 82- 
1349 argue that the CAA was negligent in issuing a type 
certificate for the Boeing 707 aircraft in 1958 because the 
lavatory trash receptacle did not satisfy applicable safety 
regulations. Similarly, respondents in No. 82-1350 claim 
negligence in the FAA’s issuance of a supplemental type cer-
tificate in 1965 for the DeHavilland Dove aircraft; they assert 
that the installation of the fuel line leading to the cabin heater 
violated FAA airworthiness standards. From the records in 
these cases there is no indication that either the Boeing 707 
trash receptacle or the DeHavilland Dove cabin heater was 
actually inspected or reviewed by an FAA inspector or repre-

11 Even the dissenters in Dalehite read the legislative history of the dis-
cretionary function exception as protecting “that type of discretion which 
government agencies exercise in regulating private individuals.” Dalehite 
v. United States, 346 U. S., at 58, n. 12 (Jackson, J., joined by Black and 
Frankfurter, JJ., dissenting).



UNITED STATES v. VARIG AIRLINES 815

797 Opinion of the Court

sentative. Brief for Respondent Varig Airlines in No. 82- 
1349, pp. 8, 15; Brief for United States 10, n. 10, and 37. 
Respondents thus argue in effect that the negligent failure of 
the FAA to inspect certain aspects of aircraft type design in 
the process of certification gives rise to a cause of action 
against the United States under the Act.

The Government, on the other hand, urges that the basic 
responsibility for satisfying FAA air safety standards rests 
with the manufacturer, not with the FAA. The role of the 
FAA, the Government says, is merely to police the conduct 
of private individuals by monitoring their compliance with 
FAA regulations. According to the Government, the FAA 
accomplishes its monitoring function by means of a “spot-
check” program designed to encourage manufacturers and 
operators to comply fully with minimum safety requirements. 
Such regulatory activity, the Government argues, is the sort 
of governmental conduct protected by the discretionary func-
tion exception to the Act.12 We agree that the discretionary 

12 The Government presses two additional arguments in support of rever-
sal. First, the Government asserts that the conduct of the FAA in certifi-
cating aircraft is a core governmental activity that is not actionable under 
the Act, because no private individual engages in analogous activity. See 
28 U. S. C. §§ 1346(b) and 2674. Second, the Government interprets 
respondents’ claims as based upon misrepresentations contained in the cer-
tificates and argues that they are barred by the misrepresentation excep-
tion to the Act. § 2680(h); see n. 4, supra. Respondents urge that the 
first argument is precluded by Indian Towing Co. v. United States, supra, 
and the second by our decision last Term in Block v. Neal, 460 U. S. 289 
(1983). Because we rest our decision today upon the discretionary func-
tion exception, we find it unnecessary to address these additional issues.

The Government also argues that the Court of Appeals erred in applying 
California’s “Good Samaritan” doctrine to the FAA certification process. 
See supra, at 801, 803. But the application of the “Good Samaritan” doc-
trine is at bottom a question of state law, and we generally accord great 
deference to the interpretation and application of state law by the Courts of 
Appeals. See, e. g., Pacific Gas & Elec. Co. v. State Energy Resources 
Conservation & Dev. Comm’n, 461 U. S. 190, 214 (1983); Runyon v. 
McCrary, 427 U. S. 160, 181-182 (1976) (quoting Bishop v. Wood, 426 
U. S. 341, 346, and n. 10 (1976)). We thus decline the Government’s 
invitation to undertake our own examination of this state-law issue.
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function exception precludes a tort action based upon the 
conduct of the FAA in certificating these aircraft for use in 
commercial aviation.

As noted supra, at 804, the Secretary of Transportation 
has the duty to promote safety in air transportation by 
promulgating reasonable rules and regulations governing 
the inspection, servicing, and overhaul of civil aircraft. 49 
U. S. C. § 1421(a)(3)(A). In her discretion, the Secretary 
may also prescribe

“the periods for, and the manner in, which such inspec-
tion, servicing, and overhaul shall be made, including 
provision for examinations and reports by properly qual-
ified private persons whose examinations or reports the 
Secretarty of Transportation may accept in lieu of those 
made by its officers and employees.” § 1421(a)(3)(C) 
(emphasis added).

Thus, Congress specifically empowered the Secretary to es-
tablish and implement a mechanism for enforcing compliance 
with minimum safety standards according to her “judgment 
of the best course.” Dalehite v. United States, 346 U. S., 
at 34.

In the exercise of this discretion, the FAA, as the Secre-
tary’s designee, has devised a system of compliance review 
that involves certification of aircraft design and manufacture 
at several stages of production. See supra, at 804-806. The 
FAA certification process is founded upon a relatively simple 
notion: the duty to ensure that an aircraft conforms to FAA 
safety regulations lies with the manufacturer and operator, 
while the FAA retains the responsibility for policing compli-
ance.13 Thus, the manufacturer is required to develop the

13 This premise finds ample support in the statute and regulations. See, 
e. g., 49 U. S. C. § 1421(b) (duty rests on air carriers to perform their 
services with highest possible degree of safety); § 1425(a) (air carrier has 
duty to make or cause to be made inspections required by Secretary and 
duty to comply with regulations); 14 CFR § 21.17 (1983) (applicant for type 
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plans and specifications and perform the inspections and tests 
necessary to establish that an aircraft design comports with 
the applicable regulations; the FAA then reviews the data 
for conformity purposes by conducting a “spot check” of the 
manufacturer’s work.

The operation of this “spot-check” system is outlined in 
detail in the handbooks and manuals developed by the CAA 
and FAA for the use of their employees. For example, the 
CAA Manual of Procedure for type certification in effect 
at the time of the certification of the Boeing 707 provided:

“Conformity determination may be varied depending 
upon circumstances. A manufacturer’s policies, qual-
ity control procedures, experience, inspection personnel, 
equipment, and facilities will dictate the extent of 
conformity inspection to be conducted or witnessed by 
[CAA employees]. Differences between manufacturers 
require that the conformity program be adjusted to fit 
existing conditions. In the case of an inexperienced 
manufacturer whose ability is unknown, it may be neces-
sary to conduct a high percentage of conformity inspec-
tions until such time as the [CAA] inspector feels he 
can safely rely to a greater degree upon the company 
inspectors. He may then gradually reduce his own 
inspection or witnessing accordingly.

“Experienced manufacturers having previously dem-
onstrated the acceptability of their quality control and 
inspection competence . . . should benefit by greater 
[CAA] confidence. In such cases, conformity deter-
mination may be made through a planned system of 
spot-checking critical parts and assemblies and by re-
viewing inspection records and materials review dispo-

certificate must show that aircraft meets applicable requirements); § 21.33 
(applicant for type certificate must conduct all tests and inspections neces-
sary to determine compliance); § 21.35 (specifying tests that must be made 
by applicants for type certificates).



818 OCTOBER TERM, 1983

Opinion of the Court 467 U. S.

sitions. ... It is not intended that the inspector person-
ally conduct a complete conformity inspection of each 
part he records on a [CAA] form. He should, however, 
visually inspect and witness the manufacturer’s inspec-
tion of the critical characteristics. ... In a program of 
this type, increased confidence in the manufacturer, plus 
a planned program of spot-checking by [CAA employ-
ees], should result in obtaining increased knowledge of 
conformity of the end product. . . .

“Regardless of the manufacturer’s experience, it is 
the [CAA] inspector’s responsibility to assure that a 
complete conformity inspection has been performed by 
the manufacturer and that the results of this inspection 
are properly recorded and reported.” CAA Manual of 
Procedure § .330 (emphasis added).

See also FAA Order 8110.4, pp. 39-40.
As to the engineering review of an application for a type 

certificate, the CAA materials note that only a “relatively 
small number of engineers” are available to evaluate for 
compliance with air safety regulations the data submitted by 
applicants. Accordingly, the Manual states:

“It is obvious that complete detailed checking of data 
is not possible. Instead, an overriding check method 
should be used [which] is predicated on the fact that the 
applicant has completely checked all data presented for 
examination. These data are to be examined in turn by 
the [CAA] engineer for method and completeness, and 
with sufficient spot-checking to ascertain that the design 
complies with the minimum airworthiness require-
ments.” CAA Manual of Procedure §.41 (emphasis 
added).

See also FAA Order 8110.4, p. 60.14

14 In a recent report, the National Academy of Sciences recognized that 
because “FAA engineers cannot review each of the thousands of drawings, 



UNITED STATES v. VARIG AIRLINES 819

797 Opinion of the Court

The procedure for supplemental type certification is much 
the same. According to the Manual of Procedure applicable 
to the supplemental type certification of the DeHavilland 
Dove, an applicant must submit to the FAA data describing 
the proposed change in type design, which may be accompa-
nied by drawings or photographs of the suggested alteration. 
The methods for determining compliance with applicable 
safety regulations are generally the same as those used for 
basic type certification. Physical inspections of the proposed 
modification in type design are required when compliance 
with the applicable regulations “cannot be determined ade-
quately from an evaluation of the technical data.” CAA 
Manual of Procedure § 5106(b). Moreover, FAA represent-
atives are authorized to approve data covering major changes 
in type design and obtain supplemental type certifications 
without prior review by the FAA. Id. § 764(a). See also 
FAA Order 8110.4, pp. 31-32, 158.

Respondents’ contention that the FAA was negligent in 
failing to inspect certain elements of aircraft design before 
certificating the Boeing 707 and DeHavilland Dove necessar-
ily challenges two aspects of the certification procedure: 
the FAA’s decision to implement the “spot-check” system of 
compliance review, and the application of that “spot-check” 
system to the particular aircraft involved in these cases. In 
our view, both components of respondents’ claim are barred 
by the discretionary function exception to the Act.

The FAA’s implementation of a mechanism for compliance 
review is plainly discretionary activity of the “nature and 
quality” protected by § 2680(a). When an agency determines 
the extent to which it will supervise the safety procedures of 
private individuals, it is exercising discretionary regulatory 

calculations, reports, and tests involved in the type certification process,” 
the agency must place great reliance on the manufacturer. Improving 
Aircraft Safety 6, 29, 31. The report also noted that “in most cases the 
FAA staff performs only a cursory review of the substance of th[e] over-
whelming volume of documents” submitted for its approval. Id., at 31-32.
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authority of the most basic kind. Decisions as to the manner 
of enforcing regulations directly affect the feasibility and 
practicality of the Government’s regulatory program; such 
decisions require the agency to establish priorities for the 
accomplishment of its policy objectives by balancing the 
objectives sought to be obtained against such practical 
considerations as staffing and funding. Here, the FAA has 
determined that a program of “spot-checking” manufactur-
ers’ compliance with minimum safety standards best accom-
modates the goal of air transportation safety and the reality 
of finite agency resources. Judicial intervention in such 
decisionmaking through private tort suits would require the 
courts to “second-guess” the political, social, and economic 
judgments of an agency exercising its regulatory function. 
It was precisely this sort of judicial intervention in policy- 
making that the discretionary function exception was de-
signed to prevent.

It follows that the acts of FAA employees in executing the 
“spot-check” program in accordance with agency directives 
are protected by the discretionary function exception as well. 
See Dalehite v. United States, 346 U. S., at 36. The FAA 
employees who conducted compliance reviews of the aircraft 
involved in this case were specifically empowered to make 
policy judgments regarding the degree of confidence that 
might reasonably be placed in a given manufacturer, the need 
to maximize compliance with FAA regulations, and the effi-
cient allocation of agency resources. In administering the 
“spot-check” program, these FAA engineers and inspectors 
necessarily took certain calculated risks, but those risks were 
encountered for the advancement of a governmental purpose 
and pursuant to the specific grant of authority in the regu-
lations and operating manuals. Under such circumstances, 
the FAA’s alleged negligence in failing to check certain spe-
cific items in the course of certificating a particular aircraft 
falls squarely within the discretionary function exception of 
§ 2680(a).
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V
In rendering the United States amenable to some suits in 

tort, Congress could not have intended to impose liability for 
the regulatory enforcement activities of the FAA challenged 
in this case. The FAA has a statutory duty to promote 
safety in air transportation, not to insure it. We hold that 
these actions against the FAA for its alleged negligence in 
certificating aircraft for use in commercial aviation are 
barred by the discretionary function exception of the Federal 
Tort Claims Act. Accordingly, the judgments of the United 
States Court of Appeals for the Ninth Circuit are reversed.

It is so ordered.
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UNITED STATES v. MORTON

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FEDERAL CIRCUIT

No. 83-916. Argued April 25, 1984—Decided June 19, 1984

When respondent, an Air Force Colonel, was stationed in Alaska, the Fi-
nance Office of his base received by certified mail a writ of garnishment, 
accompanied by a copy of a judgment against respondent that had been 
issued by an Alabama state court in a divorce proceeding. The writ di-
rected the Air Force to withhold $4,100 of respondent’s pay to satisfy 
sums due under the judgment for alimony and child support. Upon 
being notified of the writ, respondent told the Finance Office that the 
Alabama court’s order was void because the court had no jurisdiction 
over him. Nevertheless, the Finance Office honored the writ and paid 
$4,100 to the Alabama court, deducting that amount from respondent’s 
pay. Subsequently, respondent brought an action against the United 
States in the Court of Claims to recover the amount that had been with-
held from his pay. The Government submitted as a complete defense 42 
U. S. C. § 659(f), which provides, in connection with § 659(a) making 
federal employees, including members of the Armed Services, subject 
to legal process to enforce their child support and alimony payment 
obligations, that “[n]either the United States, any disbursing officer, 
nor governmental entity shall be liable with respect to any payment 
made from moneys due or payable from the United States to any individ-
ual pursuant to legal process regular on its face,” if such payment is 
made in accordance with the statute and the implementing regulations. 
The Court of Claims held that the writ of garnishment was not “legal 
process” within the meaning of § 659(f) because the definition of that 
term in 42 U. S. C. § 662(e) requires that it be issued by a “court of 
competent jurisdiction,’’.that the Alabama court was not such a court 
because it did not have personal jurisdiction over respondent, and that 
therefore respondent was entitled to recover the amount claimed. The 
Court of Appeals affirmed, holding that when an obligor notifies the Gov-
ernment that the court issuing the garnishment order does not have per-
sonal jurisdiction over him the order does not constitute “legal process 
regular on its face” within the meaning of § 659(f).

Held: The Government cannot be held liable for honoring a writ of garnish-
ment, such as the one in question here, which is “regular on its face” and 
has been issued by a court with subject-matter jurisdiction to issue such 
orders. Pp. 827-836.



UNITED STATES v. MORTON 823

822 Syllabus

(a) The words “legal process” in § 659(f) must be read in light of the 
immediately following phrase—“regular on its face.” That phrase 
makes it clear that the term “legal process” does not require the issuing 
court to have personal jurisdiction. The plain language of § 659(f) can-
not be escaped simply because the obligor may have provided some in-
formation casting doubt on the issuing court’s jurisdiction over him. An 
inquiry into that court’s jurisdiction over the obligor cannot be squared 
with that plain language, which requires the recipient of the writ to act 
on the basis of the “face” of the process. Pp. 827-829.

(b) The legislative history shows that Congress did not contemplate 
the kind of inquiry into personal jurisdiction that the Court of Appeals’ 
holding would require. That history, as well as the plain language of 
§ 659(a), also indicates that Congress intended the Government to re-
ceive the same treatment as a private employer with respect to garnish-
ment orders, whereby, in the great majority of jurisdictions in the 
United States, an employer, upon complying with a garnishment order, 
is discharged of liability to the judgment debtor to the extent of the 
payment made. Moreover, burdening the garnishment process with 
inquiry into the issuing court’s jurisdiction over the debtor would 
only frustrate the fundamental purpose of § 659 of remedying the plight 
of persons left destitute because they had no speedy and efficacious 
means of ensuring that their child support and alimony would be paid. 
Pp. 829-834.

(c) Controlling weight must be given to the implementing regulations 
that expressly provide that when the Government receives legal process 
which, on its face, appears to conform to the laws of the jurisdiction 
from which it was issued, the Government is not required to ascertain 
whether the issuing authority had obtained personal jurisdiction over the 
obligor. These regulations cannot possibly be considered “clearly incon-
sistent” with the statute or “arbitrary,” and they further the congres-
sional intent to facilitate speedy enforcement of garnishment orders and 
to minimize the burden on the Goverment. Pp. 834-836.

708 F. 2d 680, reversed.

Stev ens , J., delivered the opinion for a unanimous Court.

Michael W. McConnell argued the cause pro hac vice for 
the United States. With him on the briefs were Solicitor 
General Lee, Acting Assistant Attorney General Willard, 
Deputy Solicitor General Geller, Leonard Schaitman, Wendy 
M. Keats, and Mary S. Mitchelson.



824 OCTOBER TERM, 1983

Opinion of the Court 467 U. S.

Kaletah N. Carroll argued the cause and filed a brief for 
respondent.*

Justic e  Stevens  delivered the opinion of the Court.
The question presented is whether the United States is lia-

ble for sums withheld from the pay of one of its employees 
because it complied with a direction to withhold those sums 
contained in a writ of garnishment issued by a court without 
personal jurisdiction over the employee.

On December 27, 1976, respondent, a Colonel in the United 
States Air Force, was stationed at Elmendorf Air Force Base 
in Alaska. On that date Elmendorf’s Finance Office received 
by certified mail a writ of garnishment, accompanied by a 
copy of a judgment against respondent that had been issued 
by the Circuit Court for the Tenth Judicial Circuit of Ala-
bama in a divorce proceeding. The writ, which was in the 
regular form used in Alabama, directed the Air Force to 
withhold $4,100 of respondent’s pay to satisfy sums due 
under the judgment “for alimony and child support.” The 
Finance Office promptly notified respondent that it had re-
ceived the writ. On advice from an Air Force attorney, re-
spondent told the Finance Office that the state court’s order 
was void because the Alabama court had no jurisdiction over 
him. Nevertheless, the Finance Officer honored the writ 
and paid $4,100 to the Clerk of the Alabama court, deducting 
that amount from respondent’s pay. Subsequently addi-
tional writs of garnishment were served on the Air Force 
with similar results.

Respondent apparently never made any attempt to contest 
the garnishment itself beyond his initial protest to the 
Elmendorf Finance Office.1 Eventually, however, he in ef- 

*Dan M. Kinter filed a brief for Sacramento County, California, et al. as 
amici curiae urging reversal.

’The trial court found that after respondent was first notified of the 
service of the writ, the Air Force attorney he consulted assured him that 
he could ignore the writ because he was not within the jurisdiction of the 
state court. Apparently the only remedy respondent has ever sought with 
respect to the garnishment of his salary is the instant action.
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feet collaterally attacked the garnishment by bringing this 
action against the United States to recover the amounts that 
had been withheld from his pay and remitted to the Alabama 
court. The Government took the position that it had a 
complete defense since Congress has by statute provided:

“Neither the United States, any disbursing officer, 
nor governmental entity shall be liable with respect to 
any payment made from moneys due or payable from the 
United States to any individual pursuant to legal process 
regular on its face, if such payment is made in accord-
ance with this section and the regulations issued to carry 
out this section.” 42 U. S. C. § 659(f).

The trial judge first noted that the Alabama writ was on 
the regular form used by the Alabama courts. Thus, he did 
not disagree with the Government’s position that the writ 
was “regular on its face” within the meaning of the statute. 
He held, however, that the writ was not “legal process” 
within the meaning of § 659(f) because the statutory defini-
tion of that term requires that it be issued by a “court of com-
petent jurisdiction.”2 He reasoned that the portion of the 
divorce decree ordering respondent to make alimony and 
child support payments had not been issued by a court of 
competent jurisdiction because the Alabama court did not 
have personal jurisdiction over respondent. Since respond-
ent was not domiciled in Alabama at the time of the divorce 
proceedings, and since Alabama did not then have a statute 
authorizing personal service on nonresidents for child sup-

2 The statute provides:
“The term ‘legal process’ means any writ, order, summons, or other 

similar process in the nature of garnishment, which—
“(1) is issued by (A) a court of competent jurisdiction within any State, 

territory, or possession of the United States . . . and
“(2) is directed to, and the purpose of which is to compel, a govern-

mental entity, which holds moneys which are otherwise payable to an indi-
vidual, to make a payment from such moneys to another party in order to 
satisfy a legal obligation of such individual to provide child support or make 
alimony payments.” 42 U. S. C. § 662(e).
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port or alimony and could not assert jurisdiction under either 
its own law or the Due Process Clause because it lacked suffi-
cient contacts with respondent, the trial judge concluded that 
the Alabama judgment on which the garnishment orders 
were based was void for lack of jurisdiction. Accordingly, 
the trial judge held that respondent was entitled to recover 
the amounts withheld from his pay from the United States.

The Court of Appeals for the Federal Circuit affirmed, 
708 F. 2d 680 (1983). It concluded that when an obligor noti-
fies the Government that the court issuing the garnishment 
order does not have personal jurisdiction over him, the order 
does not constitute “legal process regular on its face” within 
the meaning of the statute. Judge Nies dissented, reason-
ing that the statute required only that the state court have 
subject-matter jurisdiction to enter the writ of garnishment, 
and that the notice respondent had provided the disbursing 
officer did not affect the question whether the Alabama court 
was a “court of competent jurisdiction.”

Because the holding of the Federal Circuit creates a sub-
stantial risk of imposing significant liabilities upon the United 
States as a result of garnishment proceedings, and because 
the decision below created a conflict in the Circuits,3 we 
granted the Government’s petition for certiorari, 465 U. S. 
1004 (1984).

I
Ten years ago Congress decided that compensation pay-

able to federal employees, including members of the Armed 
Services, should be subject to legal process to enforce em-
ployees’ obligations to provide child support or make alimony 
payments. Section 459(a) of the Social Services Amend-
ments of 1974, 88 Stat. 2357-2358, was enacted as a result. 
As amended, it currently provides:

“Notwithstanding any other provision of law, effective 
January 1, 1975, moneys (the entitlement to which is 

3 See Calhoun v. United States, 557 F. 2d 401 (CA4), cert, denied, 434 
U. S. 966 (1977).
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based upon remuneration for employment) due from, or 
payable by, the United States or the District of Colum-
bia (including any agency, subdivision, or instrumental-
ity thereof) to any individual, including members of the 
armed services, shall be subject, in like manner and to 
the same same extent as if the United States or the Dis-
trict of Columbia were a private person, to legal process 
brought for the enforcement, against such individual of 
his legal obligations to provide child support or make 
alimony payments.” 42 U. S. C. § 659(a).

In 1977 Congress amended the statute by specifying a pro-
cedure for giving notice to affected employees, directing that 
the normal federal pay and disbursement cycle should not 
be modified to comply with garnishment writs, authorizing 
promulgation of appropriate implementing regulations, and 
defining terms such as “alimony,” “child support,” and “legal 
process.” It also added subparagraph (f), the provision at 
issue in this case. See 91 Stat. 157-162.4

II
We assume, as does the Government, that the Alabama 

court lacked jurisdiction over respondent when it issued its 
writs of garnishment. Based on that assumption, respond-
ent defends the judgment below by arguing that the Alabama 
court was not a “court of competent jurisdiction,” and hence 
its orders could not satisfy the statutory definition of “legal 
process.”5

4 Although at least the initial garnishment in this case occurred prior to 
the passage of the 1977 amendment, the parties agree that the statute as 
amended in 1977 applies to this case.

5 This is, however, the only ground on which respondent attacks the 
enforcement of the writs of garnishment. Thus, no question is raised 
concerning the sufficiency of the notice and opportunity to contest the 
garnishment that respondent received prior to the execution of the writs, 
see generally Lugar v. Edmondson Oil Co., 457 U. S. 922 (1982); North 
Georgia Finishing, Inc. v. Di-Chem, Inc., 419 U. S. 601 (1975); Fuentes 
v. Shevin, 407 U. S. 67 (1972); Sniadach v. Family Finance Corp., 395 
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If we were to look at the words “competent jurisdiction” in 
isolation, we would concede that the statute is ambiguous. 
The concept of a court of “competent jurisdiction,” though 
usually used to refer to subject-matter jurisdiction,6 has also 
been used on occasion to refer to a court’s jurisdiction over 
the defendant’s person.7 We do not, however, construe 
statutory phrases in isolation; we read statutes as a whole.8 
Thus, the words “legal process” must be read in light of the 
immediately following phrase—“regular on its face.” That 
phrase makes it clear that the term “legal process” does not 
require the issuing court to have personal jurisdiction.

Subject-matter jurisdiction defines the court’s authority to 
hear a given type of case, whereas personal jurisdiction pro-
tects the individual interest that is implicated when a nonres-
ident defendant is haled into a distant and possibly inconve-
nient forum. See Insurance Corp, of Ireland v. Compagnie 
des Bauxites de Guinee, 456 U. S. 694, 701-703, and n. 10 
(1982). The strength of this interest in a particular case can-
not be ascertained from the “face” of the process; it can be 

U. S. 337 (1969); and in particular no question is raised as to whether 
respondent was afforded an adequate opportunity to contest the jurisdic-
tion of the court issuing the writ in the jurisdiction where the writ was 
enforced, see generally Vanderbilt v. Vanderbilt, 354 U. S. 416 (1957); 
May n . Anderson, 345 U. S. 528 (1953); Estin v. Estin, 334 U. S. 541, 
548-549 (1948); Griffin v. Griffin, 327 U. S. 220 (1946).

6 As far back as Pennoy er v. Neff, 95 U. S. 714 (1878), we drew a clear 
distinction between a court’s “competence” and its jurisdiction over the 
parties:
“To give such proceedings any validity, there must be a tribunal competent 
by its constitution—that is, by the law of its creation—to pass upon the 
subject-matter of the suit; and, if that involves merely a determination 
of the personal liability of the defendant, he must be brought within its 
jurisdiction by service of process within the State, or his voluntary 
appearance.” Id., at 733.

7 See Restatement (Second) of Judgments § 11, Comment a (1982).
8 See, e. g., Stafford v. Briggs, 444 U. S. 527, 535 (1980); Philbrook v. 

Glodgett, 421 U. S. 707, 713 (1975); Chemehuevi Tribe of Indians v. FPC, 
420 U. S. 395, 403 (1975); Chemical Workers v. Pittsburgh Plate Glass 
Co., 404 U. S. 157, 185 (1971).
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determined only by evaluating a specific aggregation of facts, 
as well as the possible vagaries of the law of the forum, and 
then determining if the relationship between the defendant— 
in this case the obligor—and the forum, or possibly the par-
ticular controversy, makes it reasonable to expect the de-
fendant to defend the action that has been filed in the forum 
State.9 The statutory requirement that the garnishee refer 
only to the “face” of the process is patently inconsistent with 
the kind of inquiry that may be required to ascertain whether 
the issuing court has jurisdiction over the obligor’s person.10

Nor can the plain language of § 659(f) be escaped simply be-
cause the obligor may have provided some information that 
raises a doubt concerning the issuing court’s jurisdiction over 
him, as he must do under the Court of Appeals’ holding. In 
such a case the determination would be based on the informa-
tion provided by the obligor, rather than, as is required by 
the statute, “on the face” of the writ of garnishment. The 
writ is simply a direction to the garnishee; it contains no in-
formation shedding light upon the issuing court’s jurisdiction 
over the obligor. Inquiry into the issuing court’s jurisdiction 
over the debtor cannot be squared with the plain language of 
the statute, which requires the recipient of the writ to act on 
the basis of the “face” of the process.

Ill
The legislative history does not contain any specific discus-

sion of the precise question presented by this case. It does, 

9See, e. g., Keeton v. Hustler Magazine, Inc., 465 U. S. 770, 775-776 
(1984); World-Wide Volkswagen Corp. v. Woodson, 444 U. S. 286, 292 
(1980); Shaffer v. Heitner, 433 U. S. 186, 203-204 (1977).

10 The Comptroller General wrote in a similar case:
“The inquiry into whether an order is valid on its face is an examination 

of the procedural aspects of the legal process involved, not the substantive 
issues. Whether a process conforms or is regular ‘on its face’ means just 
that. Facial validity of a writ need not be determined ‘upon the basis of 
scrutiny by a trained legal mind,’ nor is facial validity to be judged in light 
of facts outside the writ’s provisions which the person executing the writ 
may know.” In re Mathews, 61 Comp. Gen. 229, 230-231 (1982).
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however, show that Congress did not contemplate the kind of 
inquiry into personal jurisdiction that the Court of Appeals’ 
holding would require, and it plainly identifies legislative 
objectives that would be compromised by requiring such an 
inquiry.

In colloquy on the floor of the House during the consider-
ation of the 1974 legislation, two of its principal sponsors 
made it clear that no more than the face of the writ of gar-
nishment was to be the basis for the garnishment of a federal 
employee’s salary:

“Mr. ST GERMAIN. Essentially, the mother or the 
wife goes into the State court and gets a judgment, and 
then proceeds on the judgment, on the execution of 
same, and proceeds with the garnishment; is that not 
correct?

“Mr. ULLMAN. The gentleman is correct.
“Mr. ST GERMAIN. And there are no other condi-

tions precedent?
“Mr. ULLMAN. The garnishment is on the basis of 

the court order or decision. It is on the basis of the 
court order or by trial by the court in the case of a father 
or mother failing to live up to his or her obligations.

“Mr. ST GERMAIN. That is correct. Or with 
alimony?

“Mr. ULLMAN. That is right, with alimony.” 120 
Cong. Rec. 41810 (1974).11

“Moreover, the floor debates also indicate that Congress envisioned 
garnishments based on foreign judgments against nonresident debtors 
under the statute:

“[Mr. WHITE.] As I read the conference report, a paternity suit could 
be brought in another State, a judgment rendered in that State, and then 
the judgment brought back into Texas where there is no paternity suit 
action line and brought into a U. S. Federal court and file a garnishment 
against social security and veterans’ benefits, is this true?

“Mr. PETTIS. I understand that is correct.” 120 Cong. Rec. 41813 
(1974).
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Of course, it would be impossible to inquire into personal 
jurisdiction based on nothing more than the court order. 
No such inquiry could have been intended.12

The liability of private employers under similar circum-
stances is also illuminating. The legislative history, as well 
as the plain language of § 659(a), indicates that Congress in-
tended the Government to receive the same treatment as a 
private employer with respect to garnishment orders.13 A 

12 The 1977 amendment of the statute, adding § 659(f), did not alter this 
state of affairs, since it specifies only those circumstances in which the Gov-
ernment is not liable. In fact, the legislative history of the amendment 
indicates that it was intended only to clarify the law. See H. R. Conf. 
Rep. No. 95-263, p. 35 (1977); 123 Cong. Rec. 12909 (1977) (remarks of 
Sens. Curtis and Nunn). Inquiry into personal jurisdiction would actually 
be inconsistent with the intent of the 1977 amendment of the statute. In a 
memorandum explaining the amendment, its sponsors indicated that they 
intended federal agencies to respond to garnishment orders promptly: 
“The amendment provides specific conditions and procedures to be fol-
lowed under section 459. It specifies that service of legal process brought 
for the enforcement of an individual’s obligation to provide child support or 
alimony is to be accomplished by certified or registered mail, or by per-
sonal service, upon the person designated to accept the service for a gov-
ernment entity. The process must be accomplished by sufficient data to 
permit prompt identification of the individual and the moneys which are 
involved. These provisions will permit inexpensive and expedited service 
and will enable the agency to respond in an efficient way.” Id., at 12912. 
This explanatory material was taken from the Report on a virtually identi-
cal bill which had been reported by the Senate Finance Committee during 
the preceding session of Congress. See S. Rep. No. 94-1350, p. 4 (1976). 
The 1977 amendment’s language and intent was substantially the same as 
this earlier version, 123 Cong. Rec. 12909 (1977) (remarks of Sens. Curtis 
and Nunn). This twice-stated congressional goal of speed and efficiency 
would be seriously undermined if the Government could not rely on the 
face of the garnishment order and instead had to inquire into the circum-
stances relating to the issuing court’s jurisdiction over the obligor.

13 For example, the explanatory material accompanying the 1977 amend-
ment stated:

“It should be emphasized that the fact that section [6]59 is applicable to 
particular moneys does not necessarily mean that those moneys will be
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construction of the statute that would impose liability on 
the Government for honoring a writ issued by a court with 
subject-matter jurisdiction would be inconsistent with the 
law applicable to private garnishees. It has long been the 
rule that at least when the obligor receives notice of the gar-
nishment, the garnishee cannot be liable for honoring a writ 
of garnishment. See Harris v. Balk, 198 U. S. 215, 226-227 
(1905). For example, after imposing on all employers a duty 
to honor writs of garnishment, the District of Columbia 
Code, which Congress itself enacted, see 77 Stat. 555, 
provides:

“Any payments made by an employer-garnishee in 
conformity with this section shall be a discharge of the 
liability of the employer to the judgment debtor to the 
extent of the payment.” D. C. Code § 16-573(c) (1981).

The law in Alaska and Alabama is to similar effect,14 as it is in 
the great majority of jurisdictions.15 Thus, to hold the Gov-

subject to legal process; it merely means that the question of whether such 
moneys will be subject to legal process will be determined in accordance 
with State law in like manner as if the United States were a private 
person.” Id., at 12914.
See also S. Rep. No. 94-1350, p. 9 (1976); S. Rep. No. 93-1356, pp. 53-54 
(1974); 120 Cong. Rec. 40338-40339 (1974) (remarks of Sen. Montoya); 
id., at 41810 (remarks of Reps. Ullman and Waggonner). 

14 See Ala. Code §§ 6-6-453(a), 6-6-461 (1975); Alaska Stat. Ann. 
§09.40.040 (1983).

15 See, e. g., Ariz. Rev. Stat. Ann. §12-1592 (1982); Ark. Stat. Ann. 
§31-146 (1962); Cal. Civ. Proc. Code Ann. § 706.154(b) (West Supp. 1984); 
Idaho Code §8-510 (1979); Ill. Rev. Stat., ch. 110, §12-812 (1983); Ind. 
Code § 34-1-11-29 (1982); Iowa Code § 642.18 (1983); Md. Cts. & Jud. Proc. 
Code Ann. § ll-601(a) (1984); Mass. Gen. Laws Ann., ch. 246, §43 (West 
1959); Mich. Comp. Laws §600.4061(3) (1968); Minn. Stat. §571.54 (1982); 
Miss. Code Ann. § 11-35-37 (1972); Mo. Rev. Stat. §525.070 (1978); N. H. 
Rev. Stat. Ann. §512:38 (1983-1984); N. J. Stat. Ann. §2A:17-53 (West 
Supp. 1984); N. Y. Civ. Prac. Law § 5209 (McKinney 1978); N. D. Cent. 
Code §32-09.1-15 (Supp. 1983); Ohio Rev. Code Ann. § 2716.21(D) (Supp. 
1983); Okla. Stat., Tit. 12, §1233 (1961); Ore. Rev. Stat. §29.195 (1983);
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eminent liable in this case would be to conclude that Con-
gress intended to adopt a different standard for liability than 
would be applicable to a private employer. Such a conclu-
sion is foreclosed by the statute and its legislative history.

Finally, the underlying purpose of §659 is significant. 
The statute was enacted to remedy the plight of persons left 
destitute because they had no speedy and efficacious means 
of ensuring that their child support and alimony would be 
paid.16 Burdening the garnishment process with inquiry into

S. D. Codified Laws § 21-18-32 (1979); Tenn. Code Ann. § 29-7-117 (1980); 
Vt. Stat. Ann., Tit. 12, §3081 (1973); Wash. Rev. Code §7.33.200 (1983); 
W.Va. Code §38-7-25 (1966); Wis. Stat. §812.16(2) (1981-1982); Wyo. 
Stat. § 1-15-302 (1977).

16 Senator Montoya said:
“The modification proposed by the committee provides that money due 

from the United States to any individual citizen, including service men and 
women, may be garnished as a result of legal process for payment of 
alimony and child support.

“What this really means is that civil servants and military personnel 
can be forced to accept full responsibility for care of families—especially 
dependent children—in the same way that other Americans can.

“It is tragic that there are any men or women in the United States who 
would willingly desert their children, leaving wives and families to struggle 
alone or to go on our already overburdened welfare rolls.

“However, as any member of the judiciary or legal profession can tell 
you, the truth is that there are always some who try to avoid responsibility 
and who must be forced to pay debts.

“Mr. President, the child support proposal contained in the committee 
substitute will give us an opportunity to prove to these women and children 
that justice exists for them, too, in the United States. The proposal is not 
new. I believe it is time for us to make sure that this small change is made 
in our law in order to correct what is patently a disgraceful situation. We 
must give the wives and children of Federal employees and retirees the 
same legal protections which we have provided for all other American 
women and children.” 120 Cong. Rec. 40338-40339 (1974).
To similar effect, see S. Rep. No. 93-1356, pp. 43-44 (1974); 120 Cong. 
Rec. 40323 (1974) (remarks of Sen. Long); id., at 41809 (remarks of Rep. 
Ullman). See also H. R. Rep. No. 92-481, pp. 17-18 (1971).
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the state courts jurisdiction over the obligor can only frus-
trate this fundamental purpose as a consequence of the re-
sulting delay in the process of collection. And “[b]ecause 
delay so often results in loss of substantial rights, the effect 
frequently will be also to make impossible the ultimate as 
well as the immediate collection of what is due; and to substi-
tute a right of lifelong litigation for one of certain means of 
subsistence.” Griffin v. Griffin, 327 U. S. 220, 239, n. 4 
(1946) (Rutledge, J., dissenting in part). Such a result could 
not be more at odds with congressional intent.

IV
As part of the 1977 amendment, Congress authorized the 

promulgation of “regulations for the implementation of the 
provisions of section 659,” 42 U. S. C. § 661(a). In the last 
sentence of § 659(f), Congress indicated that the United 
States could not be held liable for honoring a writ of garnish-
ment so long as payment is made in accordance with these 
regulations. Because Congress explicitly delegated author-
ity to construe the statute by regulation, in this case we must 
give the regulations legislative and hence controlling weight 
unless they are arbitrary, capricious, or plainly contrary to 
the statute.17 Moreover, implementing regulations which 
simplify a disbursing officer’s task in deciding whether to 
honor a writ of garnishment are entitled to special deference, 
since that was the precise objective of Congress when it dele-
gated authority to issue regulations.18

The relevant regulations squarely address the question 
presented by this case. The regulations require that within 
15 days of the service of process, the garnishee must give 
notice of service and a copy of the process to the employee. 
5 CFR § 581.302(a) (1984). The regulations further provide 
that the garnishee entity must honor the process except in 

17 See Schweiker v. Gray Panthers, 453 U. S. 34, 44 (1981); Batterton v. 
Francis, 432 U. S. 416, 425-426 (1977).

18 See 123 Cong. Rec. 12912-12913 (1977); S. Rep. No. 94-1350, p. 6 
(1976).
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specified situations, none of which involves the issuing court’s 
lack of jurisdiction over the employee.19 They then state:

“If a governmental entity receives legal process 
which, on its face, appears to conform to the laws of the 
jurisdiction from which it was issued, the entity shall not 
be required to ascertain whether the authority which is-
sued the legal process had obtained personal jurisdiction 
over the obligor.” § 581.305(f).20

Thus, the regulations definitively resolve the question 
before us.21 They cannot possibly be considered “clearly in-

19 The regulations provide:
“The governmental entity shall comply with legal process, except where 

the process cannot be complied with because:
“(1) It does not, on its face, conform to the laws of the jurisdiction from 

which it was issued;
“(2) The legal process would require the withholding of funds not 

deemed moneys due from, or payable by, the United States as remunera-
tion for employment;

“(3) The legal process is not brought to enforce legal obligation(s) for 
alimony and/or child support;

“(4) It does not comply with the mandatory provisions of this part;
“(5) An order of a court of competent jurisdiction enjoining or suspend-

ing the operation of the legal process has been served on the governmental 
entity; or

“(6) Where notice is received that the obligor has appealed either the 
legal process or the underlying alimony and/or child support order, pay-
ment of moneys subject to the legal process shall be suspended until the 
governmental entity is ordered by the court, or other authority, to resume 
payments. However, no suspension action shall be taken where the appli-
cable law of the jurisdiction wherein the appeal is filed requires compliance 
with the legal process while an appeal is pending. Where the legal process 
has been issued by a court in the District of Columbia, a motion to quash 
shall be deemed equivalent to an appeal.” 5 CFR § 581.305(a) (1984).

20 See also 48 Fed. Reg. 811, 26279 (1983).
21 Respondent argues that § 581.305(f) is not entitled to deference be-

cause it was not promulgated by the Office of Personnel Management until 
after this suit was brought. But that fact is of no consequence. Congress 
authorized the issuance of regulations so that problems arising in the ad-
ministration of the statute could be addressed. Litigation often brings to 
light latent ambiguities or unanswered questions that might not otherwise
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consistent” with the statute or “arbitrary,” since the terms 
“legal process” and “court of competent jurisdiction” are at 
least ambiguous,22 and they further congressional intent to 
facilitate speedy enforcement of garnishment orders and to 
minimize the burden on the Government.

V
The plain language of the statute, its legislative history 

and underlying purposes, as well as the explicit regulations 
authorized by the statute itself, all indicate that the Govern-
ment cannot be held liable for honoring a writ of garnishment 
which is “regular on its face” and has been issued by a court 
with subject-matter jurisdiction to issue such orders. Ac-
cordingly, the judgment of the Court of Appeals is reversed.

It is so ordered.

be apparent. Thus, assuming the promulgation of § 581.305(f) was a re-
sponse to this suit, that demonstrates only that the suit brought to light 
an additional administrative problem of the type that Congress thought 
should be addressed by regulation. When OPM responded to this problem 
by issuing regulations it was doing no more than the task which Congress 
had assigned it. See generally Anderson, Clayton & Co. v. United States, 
562 F. 2d 972, 979-985 (CA5 1977), cert, denied, 436 U. S. 944 (1978).

22 See supra, at 828.
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CHEVRON U. S. A. INC. v. NATURAL RESOURCES 
DEFENSE COUNCIL, INC., et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT

No. 82-1005. Argued February 29, 1984—Decided June 25, 1984*

The Clean Air Act Amendments of 1977 impose certain requirements on 
States that have not achieved the national air quality standards estab-
lished by the Environmental Protection Agency (EPA) pursuant to 
earlier legislation, including the requirement that such “nonattainment” 
States establish a permit program regulating “new or modified major 
stationary sources” of air pollution. Generally, a permit may not be 
issued for such sources unless stringent conditions are met. EPA regu-
lations promulgated in 1981 to implement the permit requirement allow a 
State to adopt a plantwide definition of the term “stationary source,” 
under which an existing plant that contains several pollution-emitting 
devices may install or modify one piece of equipment without meeting 
the permit conditions if the alteration will not increase the total emis-
sions from the plant, thus allowing a State to treat all of the pollution-
emitting devices within the same industrial grouping as though they 
were encased within a single “bubble.” Respondents filed a petition for 
review in the Court of Appeals, which set aside the regulations embody-
ing the “bubble concept” as contrary to law. Although recognizing that 
the amended Clean Air Act does not explicitly define what Congress 
envisioned as a “stationary source” to which the permit program should 
apply, and that the issue was not squarely addressed in the legislative 
history, the court concluded that, in view of the purpose of the nonattain-
ment program to improve rather than merely maintain air quality, a 
plantwide definition was “inappropriate,” while stating it was mandatory 
in programs designed to maintain existing air quality.

Held: The EPA’s plantwide definition is a permissible construction of the 
statutory term “stationary source.” Pp. 842-866.

(a) With regard to judicial review of an agency’s construction of the 
statute which it administers, if Congress has not directly spoken to 
the precise question at issue, the question for the court is whether the 

*Together with No. 82-1247, American Iron & Steel Institute et al. 
v. Natural Resources Defense Council, Inc., et al.; and No. 82-1591, 
Ruckelshaus, Administrator, Environmental Protection Agency v. Natu-
ral Resources Defense Council, Inc., et al., also on certiorari to the same 
court.
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agency’s answer is based on a permissible construction of the statute. 
Pp. 842-845.

(b) Examination of the legislation and its history supports the Court 
of Appeals’ conclusion that Congress did not have a specific intention as 
to the applicability of the “bubble concept” in these cases. Pp. 845-851.

(c) The legislative history of the portion of the 1977 Amendments 
dealing with nonattainment areas plainly discloses that in the permit 
program Congress sought to accommodate the conflict between the 
economic interest in permitting capital improvements to continue and 
the environmental interest in improving air quality. Pp. 851-853.

(d) Prior to the 1977 Amendments, the EPA had used a plantwide def-
inition of the term “source,” but in 1980 the EPA ultimately adopted a 
regulation that, in essence, applied the basic reasoning of the Court of 
Appeals here, precluding use of the “bubble concept” in nonattainment 
States’ programs designed to enhance air quality. However, when a 
new administration took office in 1981, the EPA, in promulgating the 
regulations involved here, reevaluated the various arguments that had 
been advanced in connection with the proper definition of the term 
“source” and concluded that the term should be given the plantwide 
definition in nonattainment areas. Pp. 853-859.

(e) Parsing the general terms in the text of the amended Clean Air 
Act—particularly the provisions of §§ 302(j) and 111(a)(3) pertaining to 
the definition of “source”—does not reveal any actual intent of Congress 
as to the issue in these cases. To the extent any congressional “intent” 
can be discerned from the statutory language, it would appear that the 
listing of overlapping, illustrative terms was intended to enlarge, rather 
than to confine, the scope of the EPA’s power to regulate particular 
sources in order to effectuate the policies of the Clean Air Act. Simi-
larly, the legislative history is consistent with the view that the EPA 
should have broad discretion in implementing the policies of the 1977 
Amendments. The plantwide definition is fully consistent with the pol-
icy of allowing reasonable economic growth, and the EPA has advanced a 
reasonable explanation for its conclusion that the regulations serve envi-
ronmental objectives as well. The fact that the EPA has from time to 
time changed its interpretation of the term “source” does not lead to the 
conclusion that no deference should be accorded the EPA’s interpreta-
tion of the statute. An agency, to engage in informed rulemaking, must 
consider varying interpretations and the wisdom of its policy on a con-
tinuing basis. Policy arguments concerning the “bubble concept” should 
be addressed to legislators or administrators, not to judges. The EPA’s 
interpretation of the statute here represents a reasonable accommo-
dation of manifestly competing interests and is entitled to deference. 
Pp. 859-866.

222 U. S. App. D. C. 268, 685 F. 2d 718, reversed.
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Ste ve ns , J., delivered the opinion of the Court, in which all other 
Members joined, except Marsha ll  and Rehn qui st , JJ., who took no part 
in the consideration or decision of the cases, and O’Con no r , J., who took 
no part in the decision of the cases.

Deputy Solicitor General Bator argued the cause for peti-
tioners in all cases. With him on the briefs for petitioner 
in No. 82-1591 were Solicitor General Lee, Acting Assist-
ant Attorney General Habicht, Deputy Assistant Attorney 
General Walker, Mark I. Levy, Anne S. Almy, William F. 
Pedersen, and Charles S. Carter. Michael H. Salinsky and 
Kevin M. Fong filed briefs for petitioner in No. 82-1005. 
Robert A. Emmett, David Ferber, Stark Ritchie, Theodore 
L. Garrett, Patricia A. Baraid, Louis E. Tosi, William L. 
Patberg, Charles F. Lettow, and Barton C. Green filed briefs 
for petitioners in No. 82-1247.

David D. Doniger argued the cause and filed a brief for 
respondents, t

Justi ce  Stevens  delivered the opinion of the Court.
In the Clean Air Act Amendments of 1977, Pub. L. 95-95, 

91 Stat. 685, Congress enacted certain requirements appli-

tBriefs of amici curiae urging reversal were filed for the American 
Gas Association by John A. Myler; for the Mid-America Legal Foundation 
by John M. Cannon, Susan W. Wanat, and Ann P. Sheldon; and for the 
Pacific Legal Foundation by Ronald A. Zumbrun and Robin L. Rivett.

A brief of amici curiae urging affirmance was filed for the Common-
wealth of Pennsylvania et al. by LeRoy S. Zimmerman, Attorney General 
of Pennsylvania, Thomas Y. Au, Duane Woodard, Attorney General of 
Colorado, Richard L. Griffith, Assistant Attorney General, Joseph I. 
Lieberman, Attorney General of Connecticut, Robert A. Whitehead, Jr., 
Assistant Attorney General, James S. Tierney, Attorney General of Maine, 
Robert Abrams, Attorney General of New York, Marcia J. Cleveland and 
Mary L. Lyndon, Assistant Attorneys General, Irwin I. Kimmelman, 
Attorney General of New Jersey, John J. Easton, Jr., Attorney General 
of Vermont, Merideth Wright, Assistant Attorney General, Bronson C. 
La Follette, Attorney General of Wisconsin, and Maryann Sumi, Assistant 
Attorney General.

James D. English, Mary-Win O’Brien, and Bernard Kleiman filed a 
brief for the United Steelworkers of America, AFL-CIO-CLC, as amicus 
curiae.
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cable to States that had not achieved the national air quality 
standards established by the Environmental Protection 
Agency (EPA) pursuant to earlier legislation. The amended 
Clean Air Act required these “nonattainment” States to es-
tablish a permit program regulating “new or modified major 
stationary sources” of air pollution. Generally, a permit may 
not be issued for a new or modified major stationary source 
unless several stringent conditions are met.1 The EPA 
regulation promulgated to implement this permit require-
ment allows a State to adopt a plantwide definition of the 
term “stationary source.”2 Under this definition, an exist-
ing plant that contains several pollution-emitting devices may 
install or modify one piece of equipment without meeting the 
permit conditions if the alteration will not increase the total 
emissions from the plant. The question presented by these 
cases is whether EPA’s decision to allow States to treat all 
of the pollution-emitting devices within the same industrial 
grouping as though they were encased within a single “bub-
ble” is based on a reasonable construction of the statutory 
term “stationary source.”

I
The EPA regulations containing the plantwide definition 

of the term stationary source were promulgated on October

1 Section 172(b)(6), 42 U. S. C. § 7502(b)(6), provides:
“The plan provisions required by subsection (a) shall—

“(6) require permits for the construction and operation of new or modi-
fied major stationary sources in accordance with section 173 (relating to 
permit requirements).” 91 Stat. 747.

2 “(i) ‘Stationary source’ means any building, structure, facility, or instal-
lation which emits or may emit any air pollutant subject to regulation 
under the Act.

“(ii) ‘Building, structure, facility, or installation’ means all of the pollutant-
emitting activities which belong to the same industrial grouping, are located 
on one or more contiguous or adjacent properties, and are under the 
control of the same person (or persons under common control) except 
the activities of any vessel.” 40 CFR §§ 51.18(j)(l)(i) and (ii) (1983).
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14, 1981. 46 Fed. Reg. 50766. Respondents  filed a timely 
petition for review in the United States Court of Appeals for 
the District of Columbia Circuit pursuant to 42 U. S. C. 
§ 7607(b)(1). The Court of Appeals set aside the regu-
lations. National Resources Defense Council, Inc. v. 
Gorsuch, 222 U. S. App. D. C. 268, 685 F. 2d 718 (1982).

3

4

The court observed that the relevant part of the amended 
Clean Air Act “does not explicitly define what Congress envi-
sioned as a ‘stationary source, to which the permit program 
. . . should apply,” and further stated that the precise issue 
was not “squarely addressed in the legislative history.” Id., 
at 273, 685 F. 2d, at 723. In light of its conclusion that 
the legislative history bearing on the question was “at best 
contradictory,” it reasoned that “the purposes of the non-
attainment program should guide our decision here.” Id., at 
276, n. 39, 685 F. 2d, at 726, n. 39.5 Based on two of its 
precedents concerning the applicability of the bubble concept 
to certain Clean Air Act programs,6 the court stated that 
the bubble concept was “mandatory” in programs designed 
merely to maintain existing air quality, but held that it was 
“inappropriate” in programs enacted to improve air quality. 
Id., at 276, 685 F. 2d, at 726. Since the purpose of the per-

3National Resources Defense Council, Inc., Citizens for a Better 
Environment, Inc., and North Western Ohio Lung Association, Inc.

4 Petitioners, Chevron U. S. A. Inc., American Iron and Steel Institute, 
American Petroleum Institute, Chemical Manufacturers Association, Inc., 
General Motors Corp., and Rubber Manufacturers Association were 
granted leave to intervene and argue in support of the regulation.

5 The court remarked in this regard:
“We regret, of course, that Congress did not advert specifically to the 
bubble concept’s application to various Clean Air Act programs, and note 
that a further clarifying statutory directive would facilitate the work of 
the agency and of the court in their endeavors to serve the legislators’ 
will.” 222 U. S. App. D. C., at 276, n. 39, 685 F. 2d, at 726, n. 39.

6 Alabama Power Co. v. Costle, 204 U. S. App. D. C. 51, 636 F. 2d 323 
(1979); ASARCO Inc. v. EPA, 188 U. S. App. D. C. 77, 578 F. 2d 319 
(1978).
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mit program—its “raison d'etre” in the court’s view—was to 
improve air quality, the court held that the bubble concept 
was inapplicable in these cases under its prior precedents. 
Ibid. It therefore set aside the regulations embodying the 
bubble concept as contrary to law. We granted certiorari to 
review that judgment, 461 U. S. 956 (1983), and we now 
reverse.

The basic legal error of the Court of Appeals was to adopt a 
static judicial definition of the term “stationary source” when 
it had decided that Congress itself had not commanded that 
definition. Respondents do not defend the legal reasoning of 
the Court of Appeals.7 Nevertheless, since this Court re-
views judgments, not opinions,8 we must determine whether 
the Court of Appeals’ legal error resulted in an erroneous 
judgment on the validity of the regulations.

II
When a court reviews an agency’s construction of the stat-

ute which it administers, it is confronted with two questions. 
First, always, is the question whether Congress has directly 
spoken to the precise question at issue. If the intent of Con-
gress is clear, that is the end of the matter; for the court,

7 Respondents argued below that EPA’s plantwide definition of “station-
ary source” is contrary to the terms, legislative history, and purposes of 
the amended Clear Air Act. The court below rejected respondents’ argu-
ments based on the language and legislative history of the Act. It did 
agree with respondents contention that the regulations were inconsistent 
with the purposes of the Act, but did not adopt the construction of the stat-
ute advanced by respondents here. Respondents rely on the arguments 
rejected by the Court of Appeals in support of the judgment, and may rely 
on any ground that finds support in the record. See Ryerson v. United 
States, 312 U. S. 405, 408 (1941); LeTulle v. Scofield, 308 U. S. 415, 421 
(1940); Langnes v, Green, 282 U. S. 531, 533-539 (1931).

8 E. g., Black v. Cutter Laboratories, 351 U. S. 292, 297 (1956); J. E. 
Riley Investment Co. n . Commissioner, 311 U. S. 55, 59 (1940); Williams 
v. Norris, 12 Wheat. 117, 120 (1827); McClung v. Silliman, 6 Wheat. 598, 
603 (1821).
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as well as the agency, must give effect to the unambiguously 
expressed intent of Congress.9 If, however, the court deter-
mines Congress has not directly addressed the precise ques-
tion at issue, the court does not simply impose its own con-
struction on the statute,10 as would be necessary in the 
absence of an administrative interpretation. Rather, if the 
statute is silent or ambiguous with respect to the specific 
issue, the question for the court is whether the agency’s an-
swer is based on a permissible construction of the statute.11

“The power of an administrative agency to administer a 
congressionally created . . . program necessarily requires the 
formulation of policy and the making of rules to fill any gap 
left, implicitly or explicitly, by Congress.” Morton n . Ruiz, 
415 U. S. 199, 231 (1974). If Congress has explicitly left 
a gap for the agency to fill, there is an express delegation 

9 The judiciary is the final authority on issues of statutory construction 
and must reject administrative constructions which are contrary to clear 
congressional intent. See, e. g., FEC v. Democratic Senatorial Cam-
paign Committee, 454 U. S. 27, 32 (1981); SEC v. Sloan, 436 U. S. 103, 
117-118 (1978); FMC n . Seatrain Lines, Inc., 411 U. S. 726, 745-746 
(1973); Volkswagenwerk v. FMC, 390 U. S. 261, 272 (1968); NLRB v. 
Brown, 380 U. S. 278, 291 (1965); FTC v. Colgate-Palmolive Co., 380 
U. S. 374, 385 (1965); Social Security Board v. Nierotko, 327 U. S. 358, 
369 (1946); Burnet y. Chicago Portrait Co., 285 U. S. 1, 16 (1932); Webster 
v. Luther, 163 U. S. 331, 342 (1896). If a court, employing traditional 
tools of statutory construction, ascertains that Congress had an intention 
on the precise question at issue, that intention is the law and must be given 
effect.

10 See generally, R. Pound, The Spirit of the Common Law 174-175 
(1921).

11 The court need not conclude that the agency construction was the only 
one it permissibly could have adopted to uphold the construction, or even 
the reading the court would have reached if the question initially had arisen 
in a judicial proceeding. FEC v. Democratic Senatorial Campaign 
Committee, 454 U. S., at 39; Zenith Radio Corp. v. United States, 437 
U. S. 443, 450 (1978); Train v. Natural Resources Defense Council, 
Inc., 421 U. S. 60, 75 (1975); Udall v. Tallman, 380 U. S. 1, 16 (1965); 
Unemployment Compensation Comm’n v. Aragon, 329 U. S. 143, 153 
(1946); McLaren v. Fleischer, 256 U. S. 477, 480-481 (1921).
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of authority to the agency to elucidate a specific provision of 
the statute by regulation. Such legislative regulations are 
given controlling weight unless they are arbitrary, capri-
cious, or manifestly contrary to the statute.12 Sometimes the 
legislative delegation to an agency on a particular question is 
implicit rather than explicit. In such a case, a court may not 
substitute its own construction of a statutory provison for a 
reasonable interpretation made by the administrator of an 
agency.13

We have long recognized that considerable weight should 
be accorded to an executive department’s construction of 
a statutory scheme it is entrusted to administer,14 and the 
principle of deference to administrative interpretations

“has been consistently followed by this Court whenever 
decision as to the meaning or reach of a statute has 
involved reconciling conflicting policies, and a full under-
standing of the force of the statutory policy in the given 
situation has depended upon more than ordinary knowl-
edge respecting the matters subjected to agency regula-
tions. See, e. g., National Broadcasting Co. v. United 
States, 319 U. S. 190; Labor Board v. Hearst Publica-
tions, Inc., 322 U. S. Ill; Republic Aviation Corp. v.

12 See, e. g., United States v. Morton, ante, at 834; Schweiker v. Gray 
Panthers, 453 U. S. 34, 44 (1981); Batterton v. Francis, 432 U. S. 416, 
424-426 (1977); American Telephone & Telegraph Co. v. United States, 299 
U. S. 232, 235-237 (1936).

13 E. g., INS v. Jong Ha Wang, 450 U. S. 139, 144 (1981); Train v. 
Natural Resources Defense Council, Inc., 421 U. S., at 87.

u Aluminum Co. of America v. Central Lincoln Peoples’ Util. Dist., 
ante, at 389; Blum v. Bacon, 457 U. S. 132, 141 (1982); Union Electric 
Co. v. EPA, 427 U. S. 246, 256 (1976); Investment Company Institute 
v. Camp, 401 U. S. 617, 626-627 (1971); Unemployment Compensation 
Comm’n v. Aragon, 329 U. S., at 153-154; NLRB v. Hearst Publications, 
Inc., 322 U. S. Ill, 131 (1944); McLaren n . Fleischer, 256 U. S., at 
480-481; Webster v. Luther, 163 U. S., at 342; Brawn v. United States, 113 
U. S. 568, 570-571 (1885); United States v. Moore, 95 U. S. 760, 763 (1878); 
Edwards’ Lessee v. Darby, 12 Wheat. 206, 210 (1827).
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Labor Board, 324 U. S. 793; Securities & Exchange 
Comm’n n . Chenery Corp., 332 U. S. 194; Labor Board 
v. Seven-Up Bottling Co., 344 U. S. 344.

“. . . If this choice represents a reasonable accommo-
dation of conflicting policies that were committed to the 
agency’s care by the statute, we should not disturb it un-
less it appears from the statute or its legislative history 
that the accommodation is not one that Congress would 
have sanctioned.” United States v. Shimer, 367 U. S. 
374, 382, 383 (1961).

Accord, Capital Cities Cable, Inc. v. Crisp, ante, at 
699-700.

In light of these well-settled principles it is clear that the 
Court of Appeals misconceived the nature of its role in re-
viewing the regulations at issue. Once it determined, after 
its own examination of the legislation, that Congress did not 
actually have an intent regarding the applicability of the bub-
ble concept to the permit program, the question before it was 
not whether in its view the concept is “inappropriate” in the 
general context of a program designed to improve air quality, 
but whether the Administrator’s view that it is appropriate 
in the context of this particular program is a reasonable one. 
Based on the examination of the legislation and its history 
which follows, we agree with the Court of Appeals that 
Congress did not have a specific intention on the applicability 
of the bubble concept in these cases, and conclude that the 
EPA’s use of that concept here is a reasonable policy choice 
for the agency to make.

Ill
In the 1950’s and the 1960’s Congress enacted a series of 

statutes designed to encourage and to assist the States in 
curtailing air pollution. See generally Train v. Natural 
Resources Defense Council, Inc., 421 U. S. 60, 63-64 (1975). 
The Clean Air Amendments of 1970, Pub. L. 91-604, 84 Stat. 
1676, “sharply increased federal authority and responsibility 
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in the continuing effort to combat air pollution,” 421 U. S., at 
64, but continued to assign “primary responsibility for assur-
ing air quality” to the several States, 84 Stat. 1678. Section 
109 of the 1970 Amendments directed the EPA to promulgate 
National Ambient Air Quality Standards (NAAQS’s)15 and 
§ 110 directed the States to develop plans (SIP’s) to imple-
ment the standards within specified deadlines. In addition, 
§ 111 provided that major new sources of pollution would be 
required to conform to technology-based performance stand-
ards; the EPA was directed to publish a list of categories of 
sources of pollution and to establish new source performance 
standards (NSPS) for each. Section 111(e) prohibited the 
operation of any new source in violation of a performance 
standard.

Section 111(a) defined the terms that are to be used in 
setting and enforcing standards of performance for new 
stationary sources. It provided:

“For purposes of this section:

“(3) The term ‘stationary source’ means any building, 
structure, facility, or installation which emits or may 
emit any air pollutant.” 84 Stat. 1683.

In the 1970 Amendments that definition was not only ap-
plicable to the NSPS program required by §111, but also 
was made applicable to a requirement of §110 that each 
state implementation plan contain a procedure for reviewing 
the location of any proposed new source and preventing 
its construction if it would preclude the attainment or mainte-
nance of national air quality standards.16

In due course, the EPA promulgated NAAQS’s, approved 
SIP’s, and adopted detailed regulations governing NSPS’s

15 Primary standards were defined as those whose attainment and main-
tenance were necessary to protect the public health, and secondary stand-
ards were intended to specify a level of air quality that would protect the 
public welfare.

16 See §§ 110(a)(2)(D) and 110(a)(4).
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for various categories of equipment. In one of its programs, 
the EPA used a plantwide definition of the term “stationary 
source.” In 1974, it issued NSPS’s for the nonferrous smelt-
ing industry that provided that the standards would not 
apply to the modification of major smelting units if their in-
creased emissions were offset by reductions in other portions 
of the same plant.17

Nonattainment
The 1970 legislation provided for the attainment of primary 

NAAQS’s by 1975. In many areas of the country, particu-
larly the most industrialized States, the statutory goals were 
not attained.18 In 1976, the 94th Congress was confronted 
with this fundamental problem, as well as many others re-
specting pollution control. As always in this area, the legis-
lative struggle was basically between interests seeking strict 
schemes to reduce pollution rapidly to eliminate its social 
costs and interests advancing the economic concern that 
strict schemes would retard industrial development with at-
tendant social costs. The 94th Congress, confronting these 
competing interests, was unable to agree on what response 
was in the public interest: legislative proposals to deal with 
nonattainment failed to command the necessary consensus.19

In light of this situation, the EPA published an Emissions 
Offset Interpretative Ruling in December 1976, see 41 Fed. 
Reg. 55524, to “fill the gap,” as respondents put it, until 
Congress acted. The Ruling stated that it was intended to 

17 The Court of Appeals ultimately held that this plantwide approach was 
prohibited by the 1970 Act, see AS ARCO Inc., 188 U. S. App. D. C., at 
83-84, 578 F. 2d, at 325-327. This decision was rendered after enactment 
of the 1977 Amendments, and hence the standard was in effect when Con-
gress enacted the 1977 Amendments.

18 See Report of the National Commission on Air Quality, To Breathe 
Clean Air, 3.3-20 through 3.3-33 (1981).

19 Comprehensive bills did pass both Chambers of Congress; the Confer-
ence Report was rejected in the Senate. 122 Cong. Rec. 34375-34403, 
34405-34418 (1976).
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address “the issue of whether and to what extent national air 
quality standards established under the Clean Air Act may 
restrict or prohibit growth of major new or expanded station-
ary air pollution sources.” Id., at 55524-55525. In general, 
the Ruling provided that “a major new source may locate in 
an area with air quality worse than a national standard only if 
stringent conditions can be met.” Id., at 55525. The Ruling 
gave primary emphasis to the rapid attainment of the stat-
ute’s environmental goals.20 Consistent with that emphasis, 
the construction of every new source in nonattainment areas 
had to meet the “lowest achievable emission rate” under the 
current state of the art for that type of facility. See Ibid. 
The 1976 Ruling did not, however, explicitly adopt or reject 
the “bubble concept.”21

IV
The Clean Air Act Amendments of 1977 are a lengthy, de-

tailed, technical, complex, and comprehensive response to a 
major social issue. A small portion of the statute—91 Stat.

20 For example, it stated:
“Particularly with regard to the primary NAAQS’s, Congress and the 

Courts have made clear that economic considerations must be subordinated 
to NAAQS achievement and maintenance. While the ruling allows for 
some growth in areas violating a NAAQS if the net effect is to insure 
further progress toward NAAQS achievement, the Act does not allow 
economic growth to be accommodated at the expense of the public health.” 
41 Fed. Reg. 55527 (1976).

21 In January 1979, the EPA noted that the 1976 Ruling was ambiguous 
concerning this issue:
“A number of commenters indicated the need for a more explicit definition 
of ‘source.’ Some readers found that it was unclear under the 1976 Ruling 
whether a plant with a number of different processes and emission points 
would be considered a single source. The changes set forth below define a 
source as ‘any structure, building, facility, equipment, installation, or oper-
ation (or combination thereof) which is located on one or more contiguous 
or adjacent properties and which is owned or operated by the same person 
(or by persons under common control).’ This definition precludes a large 
plant from being separated into individual production lines for purposes of 
determining applicability of the offset requirements.” 44 Fed. Reg. 3276.



CHEVRON U. S. A. v. NATURAL RES. DEF. COUNCIL 849

837 Opinion of the Court

745-751 (Part D of Title I of the amended Act, 42 U. S. C. 
§§7501-7508)—expressly deals with nonattainment areas. 
The focal point of this controversy is one phrase in that 
portion of the Amendments.22

Basically, the statute required each State in a non-
attainment area to prepare and obtain approval of a new SIP 
by July 1, 1979. In the interim those States were required 
to comply with the EPA’s interpretative Ruling of December 
21, 1976. 91 Stat. 745. The deadline for attainment of the 
primary NAAQS’s was extended until December 31, 1982, 
and in some cases until December 31, 1987, but the SIP’s 
were required to contain a number of provisions designed to 
achieve the goals as expeditiously as possible.23

22 Specifically, the controversy in these cases involves the meaning of 
the term “major stationary sources” in § 172(b)(6) of the Act, 42 U. S. C. 
§ 7502(b)(6). The meaning of the term “proposed source” in § 173(2) of the 
Act, 42 U. S. C. § 7503(2), is not at issue.

23 Thus, among other requirements, § 172(b) provided that the SIP’s 
shall—

“(3) require, in the interim, reasonable further progress (as defined in 
section 171(1)) including such reduction in emissions from existing sources 
in the area as may be obtained through the adoption, at a minimum, of 
reasonably available control technology;

“(4) include a comprehensive, accurate, current inventory of actual 
emissions from all sources (as provided by rule of the Administrator) of 
each such pollutant for each such area which is revised and resubmitted as 
frequently as may be necessary to assure that the requirements of para-
graph (3) are met and to assess the need for additional reductions to assure 
attainment of each standard by the date required under paragraph (1);

“(5) expressly identify and quantify the emissions, if any, of any such 
pollutant which will be allowed to result from the construction and opera-
tion of major new or modified stationary sources for each such area; . . .

“(8) contain emission limitations, schedules of compliance and such other 
measures as may be necessary to meet the requirements of this section.” 
91 Stat. 747.
Section 171(1) provided:

“(1) The term ‘reasonable further progress’ means annual incremental 
reductions in emissions of the applicable air pollutant (including substantial
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Most significantly for our purposes, the statute provided 
that each plan shall

“(6) require permits for the construction and opera-
tion of new or modified major stationary sources in 
accordance with section 173 . . . Id., at 747.

Before issuing a permit, § 173 requires (1) the state agency to 
determine that there will be sufficient emissions reductions in 
the region to offset the emissions from the new source and 
also to allow for reasonable further progress toward attain-
ment, or that the increased emissions will not exceed an al-
lowance for growth established pursuant to § 172(b)(5); (2) 
the applicant to certify that his other sources in the State are 
in compliance with the SIP, (3) the agency to determine that 
the applicable SIP is otherwise being implemented, and (4) 
the proposed source to comply with the lowest achievable 
emission rate (LAER).24

reductions in the early years following approval or promulgation of plan 
provisions under this part and section 110(a)(2)(I) and regular reductions 
thereafter) which are sufficient in the judgment of the Administrator, to 
provide for attainment of the applicable national ambient air quality stand-
ard by the date required in section 172(a).” Id., at 746.

24 Section 171(3) provides:
“(3) The term ‘lowest achievable emission rate’ means for any source, 

that rate of emissions which reflects—
“(A) the most stringent emission limitation which is contained in the 

implementation plan of any State for such class or category of source, un-
less the owner or operator of the proposed source demonstrates that such 
limitations are not achievable, or

“(B) the most stringent emission limitation which is achieved in practice 
by such class or category of source, whichever is more stringent.
“In no event shall the application of this term permit a proposed new or 
modified source to emit any pollutant in excess of the amount allowable 
under applicable new source standards of performance.”

The LAER requirement is defined in terms that make it even more 
stringent than the applicable new source performance standard developed 
under § 111 of the Act, as amended by the 1970 statute.
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The 1977 Amendments contain no specific reference to the 
“bubble concept.” Nor do they contain a specific definition 
of the term “stationary source,” though they did not disturb 
the definition of “stationary source” contained in § 111(a)(3), 
applicable by the terms of the Act to the NSPS program. 
Section 302(j), however, defines the term “major stationary 
source” as follows:

“(j) Except as otherwise expressly provided, the 
terms ‘major stationary source’ and ‘major emitting 
facility’ mean any stationary facility or source of air 
pollutants which directly emits, or has the potential 
to emit, one hundred tons per year or more of any air 
pollutant (including any major emitting facility or source 
of fugitive emissions of any such pollutant, as deter-
mined by rule by the Administrator).” 91 Stat. 770.

V
The legislative history of the portion of the 1977 Amend-

ments dealing with nonattainment areas does not contain any 
specific comment on the “bubble concept” or the question 
whether a plantwide definition of a stationary source is 
permissible under the permit program. It does, however, 
plainly disclose that in the permit program Congress sought 
to accommodate the conflict between the economic interest in 
permitting capital improvements to continue and the environ-
mental interest in improving air quality. Indeed, the House 
Committee Report identified the economic interest as one of 
the “two main purposes” of this section of the bill. It stated:

“Section 117 of the bill, adopted during full committee 
markup establishes a new section 127 of the Clean Air 
Act. The section has two main purposes: (1) to allow 
reasonable economic growth to continue in an area while 
making reasonable further progress to assure attain-
ment of the standards by a fixed date; and (2) to allow 
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States greater flexibility for the former purpose than 
EPA’s present interpretative regulations afford.

“The new provision allows States with nonattainment 
areas to pursue one of two options. First, the State 
may proceed under EPA’s present ‘tradeoff’ or ‘offset’ 
ruling. The Administrator is authorized, moreover, to 
modify or amend that ruling in accordance with the 
intent and purposes of this section.

“The State’s second option would be to revise its 
implementation plan in accordance with this new provi-
sion.” H. R. Rep. No. 95-294, p. 211 (1977).25

The portion of the Senate Committee Report dealing with 
nonattainment areas states generally that it was intended to 
“supersede the EPA administrative approach,” and that 
expansion should be permitted if a State could “demonstrate 
that these facilities can be accommodated within its overall 
plan to provide for attainment of air quality standards.” 
S. Rep. No. 95-127, p. 55 (1977). The Senate Report notes 
the value of “case-by-case review of each new or modified 
major source of pollution that seeks to locate in a region ex-
ceeding an ambient standard,” explaining that such a review 
“requires matching reductions from existing sources against

25 During the floor debates Congressman Waxman remarked that the 
legislation struck
“a proper balance between environmental controls and economic growth in 
the dirty air areas of America. . . . There is no other single issue which 
more clearly poses the conflict between pollution control and new jobs. 
We have determined that neither need be compromised. . . .

“This is a fair and balanced approach, which will not undermine our 
economic vitality, or impede achievement of our ultimate environmental 
objectives.” 123 Cong. Rec. 27076 (1977).

The second “main purpose” of the provision—allowing the States 
“greater flexibility” than the EPA’s interpretative Ruling—as well as 
the reference to the EPA’s authority to amend its Ruling in accordance 
with the intent of the section, is entirely consistent with the view that 
Congress did not intend to freeze the definition of “source” contained in the 
existing regulation into a rigid statutory requirement.
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emissions expected from the new source in order to assure 
that introduction of the new source will not prevent attain-
ment of the applicable standard by the statutory deadline.” 
Ibid. This description of a case-by-case approach to plant 
additions, which emphasizes the net consequences of the con-
struction or modification of a new source, as well as its impact 
on the overall achievement of the national standards, was 
not, however, addressed to the precise issue raised by these 
cases.

Senator Muskie made the following remarks:
“I should note that the test for determining whether a 

new or modified source is subject to the EPA interpreta-
tive regulation [the Offset Ruling]—and to the permit 
requirements of the revised implementation plans under 
the conference bill—is whether the source will emit a 
pollutant into an area which is exceeding a national ambi-
ent air quality standard for that pollutant—or precursor. 
Thus, a new source is still subject to such requirements 
as ‘lowest achievable emission rate’ even if it is con-
structed as a replacement for an older facility resulting 
in a net reduction from previous emission levels.

“A source—including an existing facility ordered to 
convert to coal—is subject to all the nonattainment re-
quirements as a modified source if it makes any physical 
change which increases the amount of any air pollutant 
for which the standards in the area are exceeded.” 123 
Cong. Rec. 26847 (1977).

VI
As previously noted, prior to the 1977 Amendments, the 

EPA had adhered to a plantwide definition of the term 
“source” under a NSPS program. After adoption of the 1977 
Amendments, proposals for a plantwide definition were 
considered in at least three formal proceedings.

In January 1979, the EPA considered the question whether 
the same restriction on new construction in nonattainment 
areas that had been included in its December 1976 Ruling 
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should be required in the revised SIP’s that were scheduled 
to go into effect in July 1979. After noting that the 1976 
Ruling was ambiguous on the question “whether a plant with 
a number of different processes and emission points would be 
considered a single source,” 44 Fed. Reg. 3276 (1979), the 
EPA, in effect, provided a bifurcated answer to that ques-
tion. In those areas that did not have a revised SIP in effect 
by July 1979, the EPA rejected the plantwide definition; on 
the other hand, it expressly concluded that the plantwide 
approach would be permissible in certain circumstances if 
authorized by an approved SIP. It stated:

“Where a state implementation plan is revised and im-
plemented to satisfy the requirements of Part D, includ-
ing the reasonable further progress requirement, the 
plan requirements for major modifications may exempt 
modifications of existing facilities that are accompanied 
by intrasource offsets so that there is no net increase 
in emissions. The agency endorses such exemptions, 
which would provide greater flexibility to sources to 
effectively manage their air emissions at least cost.” 
Ibid.26

26 In the same Ruling, the EPA added:
“The above exemption is permitted under the SIP because, to be approved 
under Part D, plan revisions due by January 1979 must contain adopted 
measures assuring that reasonable further progress will be made. Fur-
thermore, in most circumstances, the measures adopted by January 1979 
must be sufficient to actually provide for attainment of the standards 
by the dates required under the Act, and in all circumstances measures 
adopted by 1982 must provide for attainment. See Section 172 of the Act 
and 43 F R 21673-21677 (May 19, 1978). Also, Congress intended under 
Section 173 of the Act that States would have some latitude to depart from 
the strict requirements of this Ruling when the State plan is revised and is 
being carried out in accordance with Part D. Under a Part D plan, there-
fore, there is less need to subject a modification of an existing facility to 
LAER and other stringent requirements if the modification is accompanied 
by sufficient intrasource offsets so that there is no net increase in emis-
sions.” 44 Fed. Reg. 3277 (1979).
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In April, and again in September 1979, the EPA published 
additional comments in which it indicated that revised SIP’s 
could adopt the plantwide definition of source in non-
attainment areas in certain circumstances. See id., at 
20372, 20379, 51924, 51951, 51958. On the latter occasion, 
the EPA made a formal rulemaking proposal that would have 
permitted the use of the “bubble concept” for new installa-
tions within a plant as well as for modifications of existing 
units. It explained:

“‘Bubble’ Exemption: The use of offsets inside the 
same source is called the ‘bubble.’ EPA proposes use of 
the definition of ‘source’ (see above) to limit the use 
of the bubble under nonattainment requirements in the 
following respects:

“i. Part D SIPs that include all requirements needed 
to assure reasonable further progress and attainment by 
the deadline under section 172 and that are being carried 
out need not restrict the use of a plantwide bubble, the 
same as under the PSD proposal.

“ii. Part D SIPs that do not meet the requirements 
specified must limit use of the bubble by including a defi-
nition of ‘installation’ as an identifiable piece of process 
equipment.”27

^Id., at 51926. Later in that Ruling, the EPA added:
“However, EPA believes that complete Part D SIPs, which contain 

adopted and enforceable requirements sufficient to assure attainment, may 
apply the approach proposed above for PSD, with plant-wide review but no 
review of individual pieces of equipment. Use of only a plant-wide defini-
tion of source will permit plant-wide offsets for avoiding NSR of new or 
modified pieces of equipment. However, this is only appropriate once a 
SIP is adopted that will assure the reductions in existing emissions neces-
sary for attainment. See 44 FR 3276 col. 3 (January 16, 1979). If the 
level of emissions allowed in the SIP is low enough to assure reasonable 
further progress and attainment, new contraction or modifications with 
enough offset credit to prevent an emission increase should not jeopardize 
attainment.” Id., at 51933.
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Significantly, the EPA expressly noted that the word 
“source” might be given a plantwide definition for some 
purposes and a narrower definition for other purposes. It 
wrote:

“Source means any building structure, facility, or instal-
lation which emits or may emit any regulated pollutant. 
‘Building, structure, facility or installation’ means plant 
in PSD areas and in nonattainment areas except where 
the growth prohibitions would apply or where no 
adequate SIP exists or is being carried out.” Id., at 
51925.28

The EPA’s summary of its proposed Ruling discloses a 
flexible rather than rigid definition of the term “source” to 
implement various policies and programs:

“In summary, EPA is proposing two different ways to 
define source for different kinds of NSR programs:

“(1) For PSD and complete Part D SIPs, review 
would apply only to plants, with an unrestricted plant-
wide bubble.

“(2) For the offset ruling, restrictions on construction, 
and incomplete Part D SIPs, review would apply to 
both plants and individual pieces of process equipment, 
causing the plant-wide bubble not to apply for new and 
modified major pieces of equipment.

“In addition, for the restrictions on construction, EPA 
is proposing to define ‘major modification’ so as to pro-
hibit the bubble entirely. Finally, an alternative dis-
cussed but not favored is to have only pieces of process 
equipment reviewed, resulting in no plant-wide bubble 
and allowing minor pieces of equipment to escape NSR

28 In its explanation of why the use of the “bubble concept” was especially 
appropriate in preventing significant deterioration (PSD) in clean air areas, 
the EPA stated: “In addition, application of the bubble on a plant-wide 
basis encourages voluntary upgrading of equipment, and growth in produc-
tive capacity.” Id., at 51932.



CHEVRON U. S. A. v. NATURAL RES. DEF. COUNCIL 857

837 Opinion of the Court

regardless of whether they are within a major plant.” 
Id., at 51934.

In August 1980, however, the EPA adopted a regulation 
that, in essence, applied the basic reasoning of the Court of 
Appeals in these cases. The EPA took particular note of the 
two then-recent Court of Appeals decisions, which had cre-
ated the bright-line rule that the “bubble concept” should be 
employed in a program designed to maintain air quality but 
not in one designed to enhance air quality. Relying heavily 
on those cases,29 EPA adopted a dual definition of “source” 
for nonattainment areas that required a permit whenever a 
change in either the entire plant, or one of its components, 
would result in a significant increase in emissions even if the 
increase was completely offset by reductions elsewhere in the 
plant. The EPA expressed the opinion that this interpreta-
tion was “more consistent with congressional intent” than the 
plantwide definition because it “would bring in more sources 
or modifications for review,” 45 Fed. Reg. 52697 (1980), but 
its primary legal analysis was predicated on the two Court of 
Appeals decisions.

In 1981 a new administration took office and initiated a 
“Government-wide reexamination of regulatory burdens and 
complexities.” 46 Fed. Reg. 16281. In the context of that 

29 “The dual definition also is consistent with Alabama Power and 
ASARCO. Alabama Power held that EPA had broad discretion to define 
the constituent terms of ‘source’ so as best to effectuate the purposes of 
the statute. Different definitions of ‘source’ can therefore be used for 
different sections of the statute. . . .

“Moreover, Alabama Power and ASARCO taken together suggest that 
there is a distinction between Clean Air Act programs designed to enhance 
air quality and those designed only to maintain air quality. . . .

“Promulgation of the dual definition follows the mandate of Alabama 
Power, which held that, while EPA could not define ‘source’ as a combina-
tion of sources, EPA had broad discretion to define ‘building,’ ‘structure,’ 
‘facility,’ and ‘installation’ so as to best accomplish the purposes of the Act.” 
45 Fed. Reg. 52697 (1980).
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review, the EPA reevaluated the various arguments that had 
been advanced in connection with the proper definition of the 
term “source” and concluded that the term should be given 
the same definition in both nonattainment areas and PSD 
areas.

In explaining its conclusion, the EPA first noted that the 
definitional issue was not squarely addressed in either the 
statute or its legislative history and therefore that the issue 
involved an agency “judgment as how to best carry out the 
Act.” Ibid. It then set forth several reasons for conclud-
ing that the plantwide definition was more appropriate. It 
pointed out that the dual definition “can act as a disincentive 
to new investment and modernization by discouraging modifi-
cations to existing facilities” and “can actually retard prog-
ress in air pollution control by discouraging replacement of 
older, dirtier processes or pieces of equipment with new, 
cleaner ones.” Ibid. Moreover, the new definition “would 
simplify EPA’s rules by using the same definition of ‘source’ 
for PSD, nonattainment new source review and the construc-
tion moratorium. This reduces confusion and inconsistency. ” 
Ibid. Finally, the agency explained that additional require-
ments that remained in place would accomplish the funda-
mental purposes of achieving attainment with NAAQS’s 
as expeditiously as possible.30 These conclusions were ex-

30 It stated:
“5. States will remain subject to the requirement that for all non-

attainment areas they demonstrate attainment of NAAQS as expeditiously 
as practicable and show reasonable further progress toward such attain-
ment. Thus, the proposed change in the mandatory scope of nonattain-
ment new source review should not interfere with the fundamental purpose 
of Part D of the Act.

“6. New Source Performance Standards (NSPS) will continue to apply 
to many new or modified facilities and will assure use of the most up- 
to-date pollution control techniques regardless of the applicability of 
nonattainment area new source review.

“7. In order to avoid nonattainment area new source review, a major 
plant undergoing modification must show that it will not experience a
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pressed in a proposed rulemaking in August 1981 that was 
formally promulgated in October. See id., at 50766.

VII
In this Court respondents expressly reject the basic ration-

ale of the Court of Appeals’ decision. That court viewed the 
statutory definition of the term “source” as sufficiently flexi-
ble to cover either a plantwide definition, a narrower defini-
tion covering each unit within a plant, or a dual definition 
that could apply to both the entire “bubble” and its compo-
nents. It interpreted the policies of the statute, however, to 
mandate the plantwide definition in programs designed to 
maintain clean air and to forbid it in programs designed to im-
prove air quality. Respondents place a fundamentally dif-
ferent construction on the statute. They contend that the 
text of tho Act requires the EPA to use a dual definition—if 
either a component of a plant, or the plant as a whole, emits 
over 100 tons of pollutant, it is a major stationary source. 
They thus contend that the EPA rules adopted in 1980, inso-
far as they apply to the maintenance of the quality of clean 
air, as well as the 1981 rules which apply to nonattainment 
areas, violate the statute.31

Statutory Language
The definition of the term “stationary source” in § 111(a)(3) 

refers to “any building, structure, facility, or installation” 
which emits air pollution. See supra, at 846. This definition 
is applicable only to the NSPS program by the express terms 
of the statute; the text of the statute does not make this defi-

significant net increase in emissions. Where overall emissions increase 
significantly, review will continue to be required.” 46 Fed. Reg. 16281 
(1981).

31 “What EPA may not do, however, is define all four terms to mean only 
plants. In the 1980 PSD rules, EPA did just that. EPA compounded the 
mistake in the 1981 rules here under review, in which it abandoned the 
dual definition.” Brief for Respondents 29, n. 56.
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nition applicable to the permit program. Petitioners there-
fore maintain that there is no statutory language even rele-
vant to ascertaining the meaning of stationary source in the 
permit program aside from § 302(j), which defines the term 
“major stationary source.” See supra, at 851. We disagree 
with petitioners on this point.

The definition in § 302(j) tells us what the word “major” 
means—a source must emit at least 100 tons of pollution to 
qualify—but it sheds virtually no light on the meaning of the 
term “stationary source.” It does equate a source with a 
facility—a “major emitting facility” and a “major stationary 
source” are synonymous under § 302(j). The ordinary mean-
ing of the term “facility” is some collection of integrated ele-
ments which has been designed and constructed to achieve 
some purpose. Moreover, it is certainly no affront to 
common English usage to take a reference to a major facility 
or a major source to connote an entire plant as opposed to 
its constituent parts. Basically, however, the language 
of § 302(j) simply does not compel any given interpretation 
of the term “source.”

Respondents recognize that, and hence point to § 111(a)(3). 
Although the definition in that section is not literally appli-
cable to the permit program, it sheds as much light on the 
meaning of the word “source” as anything in the statute.32 
As respondents point out, use of the words “building, struc-
ture, facility, or installation,” as the definition of source, 
could be read to impose the permit conditions on an individual 
building that is a part of a plant.33 A “word may have a char-
acter of its own not to be submerged by its association.” 
Russell Motor Car Co. n . United States, 261 U. S. 514, 519

32 We note that the EPA in fact adopted the language of that definition in 
its regulations under the permit program. 40 CFR §§ 51.18(j)(l)(i), (ii) 
(1983).

33 Since the regulations give the States the option to define an individual 
unit as a source, see 40 CFR § 51.18(j)(l) (1983), petitioners do not dispute 
that the terms can be read as respondents suggest.
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(1923). On the other hand, the meaning of a word must be 
ascertained in the context of achieving particular objectives, 
and the words associated with it may indicate that the true 
meaning of the series is to convey a common idea. The 
language may reasonably be interpreted to impose the re-
quirement on any discrete, but integrated, operation which 
pollutes. This gives meaning to all of the terms—a single 
building, not part of a larger operation, would be covered if it 
emits more than 100 tons of pollution, as would any facility, 
structure, or installation. Indeed, the language itself im-
plies a “bubble concept” of sorts: each enumerated item 
would seem to be treated as if it were encased in a bubble. 
While respondents insist that each of these terms must be 
given a discrete meaning, they also argue that § 111(a)(3) 
defines “source” as that term is used in § 302(j). The latter 
section, however, equates a source with a facility, whereas 
the former defines “source” as a facility, among other items.

We are not persuaded that parsing of general terms in the 
text of the statute will reveal an actual intent of Congress.34 

34 The argument based on the text of § 173, which defines the permit 
requirements for nonattainment areas, is a classic example of circular rea-
soning. One of the permit requirements is that “the proposed source is 
required to comply with the lowest achievable emission rate” (LAER). 
Although a State may submit a revised SIP that provides for the waiver of 
another requirement—the “offset condition”—the SIP may not provide for 
a waiver of the LAER condition for any proposed source. Respondents 
argue that the plantwide definition of the term “source” makes it unnec-
essary for newly constructed units within the plant to satisfy the LAER 
requirement if their emissions are offset by the reductions achieved by 
the retirement of older equipment. Thus, according to respondents, the 
plantwide definition allows what the statute explicitly prohibits—the 
waiver of the LAER requirement for the newly constructed units. But 
this argument proves nothing because the statute does not prohibit the 
waiver unless the proposed new unit is indeed subject to the permit pro-
gram. If it is not, the statute does not impose the LAER requirement at 
all and there is no need to reach any waiver question. In other words, 
§ 173 of the statute merely deals with the consequences of the definition of 
the term “source” and does not define the term.
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We know full well that this language is not dispositive; the 
terms are overlapping and the language is not precisely 
directed to the question of the applicability of a given term 
in the context of a larger operation. To the extent any 
congressional “intent” can be discerned from this language, 
it would appear that the listing of overlapping, illustrative 
terms was intended to enlarge, rather than to confine, the 
scope of the agency’s power to regulate particular sources in 
order to effectuate the policies of the Act.

Legislative History
In addition, respondents argue that the legislative history 

and policies of the Act foreclose the plantwide definition, and 
that the EPA’s interpretation is not entitled to deference be-
cause it represents a sharp break with prior interpretations 
of the Act.

Based on our examination of the legislative history, we 
agree with the Court of Appeals that it is unilluminating. 
The general remarks pointed to by respondents “were ob-
viously not made with this narrow issue in mind and they 
cannot be said to demonstrate a Congressional desire . . . .” 
Jewell Ridge Coal Corp. n . Mine Workers, 325 U. S. 161, 
168-169 (1945). Respondents’ argument based on the legis-
lative history relies heavily on Senator Muskie’s observation 
that a new source is subject to the LAER requirement.35 
But the full statement is ambiguous and like the text of § 173 
itself, this comment does not tell us what a new source is, 
much less that it is to have an inflexible definition. We find 
that the legislative history as a whole is silent on the precise 
issue before us. It is, however, consistent with the view 
that the EPA should have broad discretion in implementing 
the policies of the 1977 Amendments.

36 See supra, at 853. We note that Senator Muskie was not critical of 
the EPA’s use of the “bubble concept” in one NSPS program prior to the 
1977 amendments. See ibid.
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More importantly, that history plainly identifies the policy 
concerns that motivated the enactment; the plantwide defi-
nition is fully consistent with one of those concerns—the 
allowance of reasonable economic growth—and, whether or 
not we believe it most effectively implements the other, 
we must recognize that the EPA has advanced a reasonable 
explanation for its conclusion that the regulations serve the 
environmental objectives as well. See supra, at 857-859, 
and n. 29; see also supra, at 855, n. 27. Indeed, its rea-
soning is supported by the public record developed in the 
rulemaking process,36 as well as by certain private studies.37

Our review of the EPA’s varying interpretations of the 
word “source”—both before and after the 1977 Amend-
ments—convinces us that the agency primarily responsible 
for administering this important legislation has consistently 
interpreted it flexibly—not in a sterile textual vacuum, but in 
the context of implementing policy decisions in a technical 
and complex arena. The fact that the agency has from time 
to time changed its interpretation of the term “source” does 
not, as respondents argue, lead us to conclude that no defer-
ence should be accorded the agency’s interpretation of the 
statute. An initial agency interpretation is not instantly 
carved in stone. On the contrary, the agency, to engage in 
informed rulemaking, must consider varying interpretations 

36 See, for example, the statement of the New York State Department of 
Environmental Conservation, pointing out that denying a source owner 
flexibility in selecting options made it “simpler and cheaper to operate old, 
more polluting sources than to trade up. . . .” App. 128-129.

37 “Economists have proposed that economic incentives be substituted 
for the cumbersome administrative-legal framework. The objective is to 
make the profit and cost incentives that work so well in the marketplace 
work for pollution control. . . . [The ‘bubble’ or ‘netting’ concept] is a first 
attempt in this direction. By giving a plant manager flexibility to find the 
places and processes within a plant that control emissions most cheaply, 
pollution control can be achieved more quickly and cheaply.” L. Lave 
& G. Omenn, Cleaning the Air: Reforming the Clean Air Act 28 (1981) 
(footnote omitted).
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and the wisdom of its policy on a continuing basis. More-
over, the fact that the agency has adopted different defini-
tions in different contexts adds force to the argument that 
the definition itself is flexible, particularly since Congress has 
never indicated any disapproval of a flexible reading of the 
statute.

Significantly, it was not the agency in 1980, but rather the 
Court of Appeals that read the statute inflexibly to command 
a plantwide definition for programs designed to maintain 
clean air and to forbid such a definition for programs de-
signed to improve air quality. The distinction the court 
drew may well be a sensible one, but our labored review of 
the problem has surely disclosed that it is not a distinction 
that Congress ever articulated itself, or one that the EPA 
found in the statute before the courts began to review the 
legislative work product. We conclude that it was the Court 
of Appeals, rather than Congress or any of the decision-
makers who are authorized by Congress to administer 
this legislation, that was primarily responsible for the 1980 
position taken by the agency.

Policy
The arguments over policy that are advanced in the par-

ties’ briefs create the impression that respondents are now 
waging in a judicial forum a specific policy battle which they 
ultimately lost in the agency and in the 32 jurisdictions opting 
for the “bubble concept,” but one which was never waged 
in the Congress. Such policy arguments are more properly 
addressed to legislators or administrators, not to judges.38

38 Respondents point out if a brand new factory that will emit over 100 
tons of pollutants is constructed in a nonattainment area, that plant must 
obtain a permit pursuant to § 172(b)(6) and in order to do so, it must satisfy 
the § 173 conditions, including the LAER requirement. Respondents 
argue if an old plant containing several large emitting units is to be mod-
ernized by the replacement of one or more units emitting over 100 tons of 
pollutant with a new unit emitting less—but still more than 100 tons—the 
result should be no different simply because “it happens to be built not at 
a new site, but within a pre-existing plant” Brief for Respondents 4.
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In these cases the Administrator’s interpretation repre-
sents a reasonable accommodation of manifestly competing 
interests and is entitled to deference: the regulatory scheme 
is technical and complex,39 the agency considered the matter 
in a detailed and reasoned fashion,40 and the decision involves 
reconciling conflicting policies.41 Congress intended to ac-
commodate both interests, but did not do so itself on the level 
of specificity presented by these cases. Perhaps that body 
consciously desired the Administrator to strike the balance 
at this level, thinking that those with great expertise and 
charged with responsibility for administering the provision 
would be in a better position to do so; perhaps it simply did 
not consider the question at this level; and perhaps Congress 
was unable to forge a coalition on either side of the question, 
and those on each side decided to take their chances with 
the scheme devised by the agency. For judicial purposes, it 
matters not which of these things occurred.

Judges are not experts in the field, and are not part of 
either political branch of the Government. Courts must, in 
some cases, reconcile competing political interests, but not on 
the basis of the judges’ personal policy preferences. In con-
trast, an agency to which Congress has delegated policymak-
ing responsibilities may, within the limits of that delegation, 
properly rely upon the incumbent administration’s views of 
wise policy to inform its judgments. While agencies are not 
directly accountable to the people, the Chief Executive is, 
and it is entirely appropriate for this political branch of the 
Government to make such policy choices—resolving the com-
peting interests which Congress itself either inadvertently 
did not resolve, or intentionally left to be resolved by the 

39 See, e. g., Aluminum Co. of America v. Central Lincoln Peoples’ Util. 
Dist., ante, at 390.

40 See SEC v. Sloan, 436 U. S., at 117; Adamo Wrecking Co. v. United 
States, 434 U. S. 275, 287, n. 5 (1978); Skidmore v. Swift & Co., 323 U. S. 
134, 140 (1944).

41 See Capital Cities Cable, Inc. v. Crisp, ante, at 699-700; United 
States v. Shimer, 367 U. S. 374, 382 (1961).
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agency charged with the administration of the statute in light 
of everyday realities.

When a challenge to an agency construction of a statutory 
provision, fairly conceptualized, really centers on the wisdom 
of the agency’s policy, rather than whether it is a reasonable 
choice within a gap left open by Congress, the challenge must 
fail. In such a case, federal judges—who have no constitu-
ency—have a duty to respect legitimate policy choices made 
by those who do. The responsibilities for assessing the wis-
dom of such policy choices and resolving the struggle be-
tween competing views of the public interest are not judicial 
ones: “Our Constitution vests such responsibilities in the 
political branches.” TV A v. Hill, 437 U. S. 153, 195 (1978).

We hold that the EPA’s definition of the term “source” 
is a permissible construction of the statute which seeks to 
accommodate progress in reducing air pollution with eco-
nomic growth. “The Regulations which the Adminstrator 
has adopted provide what the agency could allowably view 
as . . . [an] effective reconciliation of these twofold ends .. ..” 
United States v. Shimer, 367 U. S., at 383.

The judgment of the Court of Appeals is reversed.

It is so ordered.

Justic e  Mars hall  and Justi ce  Rehnq uis t  took no part 
in the consideration or decision of these cases.

Justi ce  O’Connor  took no part in the decision of these 
cases.
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COOPER ET AL. v. FEDERAL RESERVE BANK 
OF RICHMOND

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT

No. 83-185. Argued March 19, 1984—Decided June 25, 1984

The Equal Employment Opportunity Commission brought an action in 
Federal District Court against respondent Federal Reserve Bank, alleg-
ing that one of respondent’s branches (the Bank) violated § 703(a) of Title 
VII of the Civil Rights Act of 1964 by engaging in employment dis-
crimination based on race during a specified time period. Subsequently, 
four of the Bank’s employees (the Cooper petitioners) were allowed to 
intervene as plaintiffs, and they alleged that the Bank’s employment 
practices violated 42 U. S. C. § 1981, as well as Title VII, and that they 
could adequately represent a class of black employees against whom the 
Bank had discriminated. The District Court then certified the class 
pursuant to Federal Rules of Civil Procedure 23(b)(2) and (3), and or-
dered that notice be given to the class members. Among the recipients 
of the notice were the Baxter petitioners. At the trial both the Cooper 
petitioners and the Baxter petitioners testified, and the District Court 
held that the Bank had engaged in a pattern and practice of racial dis-
crimination with respect to employees in certain specified pay grades but 
not with respect to employees above those grades, and found that the 
Bank had discriminated against two of the Cooper petitioners but not 
against the others. Thereafter, the Baxter petitioners moved to inter-
vene, but the District Court denied the motion on the ground, as to one 
petitioner, that since she was a member of the class to which relief had 
been ordered, her rights would be protected in the later relief stage of 
the proceedings, and, as to the other petitioners, on the ground that they 
were employed in jobs above the specified grades for which relief would 
be granted. These latter Baxter petitioners then filed a separate action 
against the Bank in the District Court, alleging that each of them had 
been denied a promotion because of their race in violation of 42 U. S. C. 
§ 1981. The District Court denied the Bank’s motion to dismiss but 
certified its order for interlocutory appeal, which was then consolidated 
with the Bank’s pending appeal in the class action. The Court of 
Appeals reversed on the merits in the class action, holding that there 
was insufficient evidence to establish a pattern or practice of racial dis-
crimination in the specified grades, and that none of the Cooper petition-
ers had been discriminated against. The court further held that, under 
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the doctrine of res judicata, the judgment in the class action precluded 
the Baxter petitioners from maintaining their individual claims against 
the Bank.

Held: The Baxter petitioners are not precluded from maintaining their 
separate action against the Bank. While the Court of Appeals was cor-
rect in generally concluding that the Baxter petitioners, as members of 
the class represented in the class action, were bound by the adverse 
judgment in that action, the court erred on the preclusive effect it at-
tached to that judgment. The judgment bars the class members from 
bringing another class action against the Bank alleging a pattern or prac-
tice of racial discrimination for the same time period and precludes the 
class members in any other litigation with the Bank from relitigating the 
question whether the Bank engaged in such a pattern or practice of racial 
discrimination during that same time period. But the judgment is not 
dispositive of the individual claims of the Baxter petitioners. Assuming 
that they establish a prima facie case of discrimination, the Bank will be 
required to articulate a legitimate reason for each of the challenged em-
ployment decisions, and, if it meets that burden, the ultimate question 
regarding motivation in the Baxter petitioners’ individual cases will be 
resolved by the District Court. Permitting the Baxter petitioners to 
bring a separate action will not frustrate the purposes of Rule 23. To 
deny such permission would be tantamount to requiring that every class 
member be permitted to intervene to litigate the merits of his individual 
claim. Moreover, whether the issues framed by the named parties 
should be expanded to encompass the individual claims of additional class 
members is a matter that should be decided in the first instance by the 
District Court. Nothing in Rule 23 requires that the District Court 
make a finding with respect to each and every matter on which there is 
testimony in a class action. Rule 23’s purpose in providing a mechanism 
for the expeditious decision of common questions might be defeated by 
an attempt to decide a host of individual claims before any common ques-
tion relating to liability has been resolved adversely to the defendant. 
Pp. 874-881.

698 F. 2d 633, reversed and remanded.

Steve ns , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Bren na n , Whit e , Bla ckmun , Rehn qui st , and O’Con no r , 
JJ., joined. Mars ha ll , J., concurred in the judgment. Pow el l , J., 
took no part in the decision of the case.

Eric Schnapper argued the cause for petitioners. With 
him on the briefs were John T. Nockleby, Jack Greenberg, 
0. Peter Sherwood, and Charles Stephen Ralston.
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Harriet S. Shapiro argued the cause for the United States 
et al. as amici curiae urging reversal. With her on the brief 
were Solicitor General Lee, Deputy Solicitor General 
Wallace, Philip B. Sklover, and Vella M. Fink.

George R. Hodges argued the cause and filed a brief for 
respondent.*

Justi ce  Steve ns  delivered the opinion of the Court.
The question to be decided is whether a judgment in a class 

action determining that an employer did not engage in a gen-
eral pattern or practice of racial discrimination against the 
certified class of employees precludes a class member from 
maintaining a subsequent civil action alleging an individual 
claim of racial discrimination against the employer.

I
On March 22, 1977, the Equal Employment Opportunity 

Commission commenced a civil action against respondent, the 
Federal Reserve Bank of Richmond.1 Respondent operates 
a branch in Charlotte, N. C. (the Bank), where during the 
years 1974-1978 it employed about 350-450 employees in 
several departments. The EEOC complaint alleged that the 
Bank was violating § 703(a) of Title VII of the Civil Rights 
Act of 1964 by engaging in “policies and practices” that 
included “failing and refusing to promote blacks because of 
race.” App. 9a.

Six months after the EEOC filed its complaint, four individ-
ual employees2 were allowed to intervene as plaintiffs. In 

*Briefs of amici curiae urging affirmance were filed for Boeing Co. by 
Jerome A. Hoffman, John M. Coleman, and Michael C. Hallerud; and for 
the Equal Employment Advisory Council by Robert E. Williams, Douglas 
S. McDowell, and Stephen C. Yohay.

'The Bank is organized pursuant to a federal statute, 12 U. S. C. § 341, 
that enables it to sue and be sued, to appoint its own employees, and to 
define their duties.

2 Sylvia Cooper, Constance Russell, Helen Moore, and Elmore Hannah, 
Jr., sometimes referred to by the District Court as the “intervening plain-
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their “complaint in intervention,” these plaintiffs alleged that 
the Bank’s employment practices violated 42 U. S. C. § 1981, 
as well as Title VII; that each of them was the victim of em-
ployment discrimination based on race; and that they could 
adequately represent a class of black employees against 
whom the Bank had discriminated because of their race. In 
due course, the District Court entered an order conditionally 
certifying the following class pursuant to Federal Rules of 
Civil Procedure 23(b)(2) and (3):

“All black persons who have been employed by the de-
fendant at its Charlotte Branch Office at any time since 
January 3, 1974 [6 months prior to the first charge filed 
by the intervenors with EEOC], who have been discrimi-
nated against in promotion, wages, job assignments and 
terms and conditions of employment because of their 
race.”3

After certifying the class, the District Court ordered that 
notice be published in the Charlotte newspapers and mailed 
to each individual member of the class. The notice described 
the status of the litigation, and plainly stated that members 
of the class “will be bound by the judgment or other deter-
mination” if they did not exclude themselves by sending a 
written notice to the Clerk.4 Among the recipients of the

tiffs” and by the parties as the “Cooper petitioners.” In our order grant-
ing certiorari, we declined to review two questions that were presented by 
these parties. 464 U. S. 932 (1983).

3 App. to Pet. for Cert. 200a (brackets in original). Certification was 
also sought for a class of female employees, but the District Court con-
cluded that the evidence did not warrant the certification of a class with 
respect to the claims of sex discrimination. Id., at 200a, n. 1.

4 The actual text of the critical paragraphs of the notice read as follows: 
“3. The class of persons who are entitled to participate in this action as 

members of the class represented by the plaintiff-intervenors, for whom 
relief may be sought in this action by the plaintiff-intervenors and who will 
be bound by the determination in this action is defined to include: all black
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notice were Phyllis Baxter and five other individuals em-
ployed by the Bank.5 It is undisputed that these individ-
uals—the Baxter petitioners—are members of the class rep-
resented by the intervening plaintiffs and that they made no 
attempt to exclude themselves from the class.

At the trial the intervening plaintiffs, as well as the Baxter 
petitioners, testified. The District Court found that the 
Bank had engaged in a pattern and practice of discrimination 
from 1974 through 1978 by failing to afford black employees 
opportunities for advancement and assignment equal to 

persons who were employed by the Federal Reserve Bank of Richmond at 
its Charlotte Branch Office at any time since January 3, 1974.

“4. If you fit in the definition of the class in paragraph 3 you are a class 
member. As a class member, you are entitled to pursue in this action any 
claim of racial discrimination in employment that you may have against the 
defendant. You need to do nothing further at this time to remain a mem-
ber of the class. However, if you so desire, you may exclude yourself from 
the class by notifying the Clerk, United States District Court, as provided 
in paragraph 6 below.

“5. If you decide to remain in this action, you should be advised that: the 
court will include you in the class in this action unless you request to be 
excluded from the class in writing; the judgment in this case, whether 
favorable or unfavorable to the plaintiff and the plaintiff-intervenors, will 
include all members of the class; all class members will be bound by the 
judgment or other determination of this action; and if you do not request 
exclusion, you may appear at the hearings and trial of this action through 
the attorney of your choice.

“6. If you desire to exclude yourself from this action, you will not be 
bound by any judgment or other determination in this action and you will 
not be able to depend on this action to toll any statutes of limitations on any 
individual claims you may have against the defendant. You may exclude 
yourself from this action by notifying the Clerk in writing that you do not 
desire to participate in this action. The Clerk’s address is: Clerk, United 
States District Court, Post Office Box 1266, Charlotte, North Carolina 
28232.” App. 35a-37a.

6 In addition to Baxter, they were Brenda Gilliam, Glenda Knott, Emma 
Ruffin, Alfred Harrison, and Sherri McCorkle. All of these individuals, 
sometimes referred to as the “Baxter petitioners,” stipulated that they 
received the notice. See id., at 95a.



872 OCTOBER TERM, 1983

Opinion of the Court 467 U. S.

opportunities afforded white employees in pay grades 4 and 
5. Except as so specified, however, the District Court found 
that “there does not appear to be a pattern and practice of 
discrimination pervasive enough for the court to order re-
lief.” App. to Pet. for Cert. 193a-194a. With respect to the 
claims of the four intervening plaintiffs, the court found that 
the Bank had discriminated against Cooper and Russell, but 
not against Moore and Hannah. Finally, the court some-
what cryptically stated that although it had an opinion about 
“the entitlement to relief of some of the class members who 
testified at trial,” it would defer decision of such matters to a 
further proceeding. Id., at 194a.

Thereafter, on March 24, 1981, the Baxter petitioners 
moved to intervene, alleging that each had been denied a 
promotion for discriminatory reasons. With respect to 
Emma Ruffin, the court denied the motion because she was a 
member of the class for which relief had been ordered and 
therefore her rights would be protected in the Stage II pro-
ceedings to be held on the question of relief. With respect to 
the other five Baxter petitioners, the court also denied the 
motion, but for a different reason. It held that because all of 
them were employed in jobs above the grade 5 category, they 
were not entitled to any benefit from the court’s ruling with 
respect to discrimination in grades 4 and 5. The District 
Court stated: “The court has found no proof of any classwide 
discrimination above grade 5 and, therefore, they are not 
entitled to participate in any Stage II proceedings in this 
case.” Id., at 287a. The court added that it could “see no 
reason why, if any of the would be intervenors are actively 
interested in pursuing their claims, they cannot file a Section 
1981 suit next week . . . .” Id., at 288a.

A few days later the Baxter petitioners filed a separate 
action against the Bank alleging that each of them had been 
denied a promotion because of their race in violation of 42 
U. S. C. § 1981. The Bank moved to dismiss the complaint 
on the ground that each of them was a member of the class
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that had been certified in the Cooper litigation, that each was 
employed in a grade other than 4 or 5, and that they were 
bound by the determination that there was no proof of any 
classwide discrimination above grade 5. The District Court 
denied the motion to dismiss, but certified its order for inter-
locutory appeal under 28 U. S. C. § 1292(b). The Bank’s 
interlocutory appeal from the order was then consolidated 
with the Bank’s pending appeal in the Cooper litigation.

The United States Court of Appeals for the Fourth Circuit 
reversed the District Court’s judgment on the merits in the 
Cooper litigation, concluding that (1) there was insufficient 
evidence to establish a pattern or practice of racial dis-
crimination in grades 4 and 5, and (2) two of the intervening 
plaintiffs had not been discriminated against on account of 
race. EEOC v. Federal Reserve Bank of Richmond, 698 F. 
2d 633 (1983). The court further held that under the doc-
trine of res judicata, the judgment in the Cooper class action 
precluded the Baxter petitioners from maintaining their indi-
vidual race discrimination claims against the Bank. The 
court thus reversed the order denying the Bank’s motion to 
dismiss in the Baxter action, and remanded for dismissal of 
the Baxter complaint. We granted certiorari to review that 
judgment, 464 U. S. 932 (1983),6 and we now reverse.

II
Claims of two types were adjudicated in the Cooper 

litigation. First, the individual claims of each of the four 
intervening plaintiffs have been finally decided in the Bank’s 
favor.7 Those individual decisions do not, of course, fore-
close any other individual claims. Second, the class claim 
that the Bank followed “policies and practices” of discriminat-

6 As noted, n. 2, supra, our limited grant of certiorari does not encom-
pass the questions raised by the Cooper petitioners concerning the Court of 
Appeals’ disposition of the merits of their case.

7 Two of those claims were rejected by the District Court and two by the 
Court of Appeals; all four of those determinations are now equally final.
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ing against its employees has also been decided.8 It is that 
decision on which the Court of Appeals based its res judicata 
analysis.

There is of course no dispute that under elementary princi-
ples of prior adjudication a judgment in a properly enter-
tained class action is binding on class members in any subse-
quent litigation. See, e. g., Supreme Tribe of Ben-Hur n . 
Cauble, 255 U. S. 356 (1921); Restatement of Judgments §86 
(1942); Restatement (Second) of Judgments §41(l)(e) (1982); 
see also Fed. Rule Civ. Proc. 23(c)(3); see generally Moore 
& Cohn, Federal Class Actions—Jurisdiction and Effect of 
Judgment, 32 Ill. L. Rev. 555 (1938). Basic principles of res 
judicata (merger and bar or claim preclusion) and collateral 
estoppel (issue preclusion) apply. A judgment in favor of 
the plaintiff class extinguishes their claim, which merges into 
the judgment granting relief. A judgment in favor of the 
defendant extinguishes the claim, barring a subsequent ac-
tion on that claim. A judgment in favor of either side is 
conclusive in a subsequent action between them on any 
issue actually litigated and determined, if its determination 
was essential to that judgment.

Ill
A plaintiff bringing a civil action for a violation of § 703(a) 

of Title VII of the Civil Rights Act of 1964, 78 Stat. 255, as 
amended, 42 U. S. C. §2000e-2(a), has the initial burden of 
establishing a prima facie case that his employer discrimi-
nated against him on account of his race, color, religion, sex, 
or national origin. A plaintiff meets this initial burden by 
offering evidence adequate to create an inference that he was 
denied an employment opportunity on the basis of a discrimi-
natory criterion enumerated in Title VII.

8 The District Court rejected all of the class claims except that pertaining 
to grades 4 and 5; the claim on behalf of that subclass was rejected by the 
Court of Appeals. Again, that distinction between subclasses is no longer 
significant for the entire class claim has now been decided.
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A plaintiff alleging one instance of discrimination estab-
lishes a prima facie case justifying an inference of individual 
racial discrimination by showing that he (1) belongs to a racial 
minority, (2) applied and was qualified for a vacant position 
the employer was attempting to fill, (3) was rejected for the 
position, and (4) after his rejection, the position remained 
open and the employer continued to seek applicants of the 
plaintiff’s qualifications. M cDonnell Douglas Corp. n . Green, 
411 U. S. 792, 802 (1973). Once these facts are established, 
the employer must produce “evidence that the plaintiff was 
rejected, or someone else was preferred, for a legitimate, 
nondiscriminatory reason.” Texas Dept, of Community Af-
fairs v. Burdine, 450 U. S. 248, 254 (1981). At that point, 
the presumption of discrimination “drops from the case,” id., 
at 255, n. 10, and the district court is in a position to decide 
the ultimate question in such a suit: whether the particular 
employment decision at issue was made on the basis of race. 
United States Postal Service Board of Governors v. Aikens, 
460 U. S. 711, 714-715 (1983); Texas Dept, of Community Af-
fairs v. Burdine, 450 U. S., at 253. The ultimate burden of 
persuading the trier of fact that the defendant intentionally 
discriminated against the plaintiff regarding the particular 
employment decision “remains at all times with the plaintiff,” 
ibid., and in the final analysis the trier of fact “must decide 
which party’s explanation of the employer’s motivation it be-
lieves.” United States Postal Service Board of Governors v. 
Aikens, 460 U. S., at 716.

In Franks v. Bowman Transportation Co, 424 U. S. 747 
(1976), the plaintiff, on behalf of himself and all others simi-
larly situated, alleged that the employer had engaged in a 
pervasive pattern of racial discrimination in various company 
policies, including the hiring, transfer, and discharge of em-
ployees. In that class action we held that demonstrating the 
existence of a discriminatory pattern or practice established a 
presumption that the individual class members had been dis-
criminated against on account of race. Id., at 772. Proving 
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isolated or sporadic discriminatory acts by the employer is 
insufficient to establish a prima facie case of a pattern or 
practice of discrimination; rather it must be established by 
a preponderance of the evidence that “racial discrimination 
was the company’s standard operating procedure—the regu-
lar rather than the unusual practice.” Teamsters v. United 
States, 431 U. S. 324, 336 (1977) (footnote omitted).9 While 
a finding of a pattern or practice of discrimination itself 
justifies an award of prospective relief to the class, additional 
proceedings are ordinarily required to determine the scope 
of individual relief for the members of the class. Id., at 361.

The crucial difference between an individual’s claim of 
discrimination and a class action alleging a general pattern 
or practice of discrimination is manifest. The inquiry re-
garding an individual’s claim is the reason for a particular em-
ployment decision, while “at the liability stage of a pattern- 
or-practice trial the focus often will not be on individual 
hiring decisions, but on a pattern of discriminatory deci-
sionmaking.” Id., at 360, n. 46. See generally Fumco Con-
struction Corp. v. Waters, 438 U. S. 567, 575, n. 7 (1978).

This distinction was critical to our holding in General 
Telephone Co. of Southwest v. Falcon, 457 U. S. 147 (1982), 
that an individual employee’s claim that he was denied a 
promotion on racial grounds did not necessarily make him an 
adequate representative of a class composed of persons who 
had allegedly been refused employment for discriminatory 
reasons. We explained:

“Conceptually, there is a wide gap between (a) an indi-
vidual’s claim that he has been denied a promotion on 
discriminatory grounds, and his otherwise unsupported 
allegation that the company has a policy of discrimina-
tion, and (b) the existence of a class of persons who have

9 Although Teamsters involved an action litigated on the merits by the 
Government as plaintiff under § 707(a) of the Act, it is plain that the ele-
ments of a prima facie pattern-or-practice case are the same in a private 
class action. See Teamsters n . United States, 431 U. S., at 358-360.
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suffered the same injury as that individual, such that the 
individual’s claim and the class claims will share common 
questions of law or fact and that the individual’s claim 
will be typical of the class claims. For respondent to 
bridge that gap, he must prove much more than the 
validity of his own claim. Even though evidence that he 
was passed over for promotion when several less deserv-
ing whites were advanced may support the conclusion 
that respondent was denied the promotion because of his 
national origin, such evidence would not necessarily jus-
tify the additional inferences (1) that this discriminatory 
treatment is typical of petitioner’s promotion practices, 
(2) that petitioner’s promotion practices are motivated 
by a policy of ethnic discrimination that pervades peti-
tioner’s Irving division, or (3) that this policy of ethnic 
discrimination is reflected in petitioner’s other employ-
ment practices, such as hiring, in the same way it is 
manifested in the promotion practices.” Id., at 157-158.

After analyzing the particulars of the plaintiff’s claim in that 
case, we pointed out that if “one allegation of specific dis-
criminatory treatment were sufficient to support an across- 
the-board attack, every Title VII case would be a potential 
companywide class action.” Id., at 159. We further 
observed:

“In this regard it is noteworthy that Title VII prohibits 
discriminatory employment practices, not an abstract 
policy of discrimination. The mere fact that an ag-
grieved private plaintiff is a member of an identifiable 
class of persons of the same race or national origin is 
insufficient to establish his standing to litigate on their 
behalf all possible claims of discrimination against a 
common employer.” Id., at 159, n. 15.

Falcon thus holds that the existence of a valid individual 
claim does not necessarily warrant the conclusion that the in-
dividual plaintiff may successfully maintain a class action. It 
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is equally clear that a class plaintiff’s attempt to prove the ex-
istence of a companywide policy, or even a consistent practice 
within a given department, may fail even though discrimina-
tion against one or two individuals has been proved. The 
facts of this case illustrate the point.

The District Court found that two of the intervening plain-
tiffs, Cooper and Russell, had both established that they 
were the victims of racial discrimination but, as the Court of 
Appeals noted, they were employed in grades higher than 
grade 5 and therefore their testimony provided no support 
for the conclusion that there was a practice of discrimination 
in grades 4 and 5.10 Given the burden of establishing a prima 
facie case of a pattern or practice of discrimination, it was 
entirely consistent for the District Court simultaneously to 
conclude that Cooper and Russell had valid individual claims 
even though it had expressly found no proof of any classwide 
discrimination above grade 5. It could not be more plain 
that the rejection of a claim of classwide discrimination does 
not warrant the conclusion that no member of the class could 
have a valid individual claim. “A racially balanced work 
force cannot immunize an employer from liability for spe-
cific acts of discrimination.” Fumco Construction Corp. v. 
Waters, 438 U. S., at 579.

The analysis of the merits of the Cooper litigation by the 
Court of Appeals is entirely consistent with this conclusion. 
In essence, the Court of Appeals held that the statistical

10 The Court of Appeals wrote:
“In denying the motion the District Court stated that all intervenors ‘in 
grades higher than grade 5’ were not members of the class in whose favor 
the District Court had found ‘classwide discrimination.’ By this test, 
Cooper, Moore, Russell, Baxter, Gilliam, Knott and McCorkle were not 
members of the class in which discrimination was found and their testi-
mony could not have been included within the District Court’s term ‘oral 
testimony of class members,’ complaining of promotion out of either pay 
grade 4 or pay grade 5; only the testimony of Ruffin and Harrison met that 
qualifying standard.” EEOC v. Federal Reserve Bank of Richmond, 
698 F. 2d 633, 644 (1983).
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evidence, buttressed by expert testimony and anecdotal evi-
dence by three individual employees in grades 4 and 5, was 
not sufficient to support the finding of a pattern of bankwide 
discrimination within those grades. It is true that the Court 
of Appeals was unpersuaded by the anecdotal evidence; it is 
equally clear, however, that it did not regard two or three 
instances of discrimination as sufficient to establish a general 
policy.11 It quite properly recognized that a “court must be 
wary of a claim that the true color of a forest is better re-
vealed by reptiles hidden in the weeds than by the foliage of 

11 It wrote:
“The claim here is a pattern or practice of intentional discrimination 
against an entire group by treating it less favorably because of race. That 
is the typical disparate treatment case. This case should accordingly 
be properly treated as such. However, the result reached by us would 
not be substantially different whether the class action be considered as a 
disparate impact or a disparate treatment case.” Id., at 639.

“This case accordingly presents quite a contrast with Teamsters where 
the ‘oral testimony of class members’ demonstrated 40 cases of specific 
instances of discrimination in support of the statistical evidence offered by 
plaintiffs or with that in our own case of Chisholm v. United States Postal 
Service, 665 F. 2d 482, 495 (4th Cir. 1981), where there were 20 ‘class mem-
bers’ testifying of individual discrimination. Here all we have is the testi-
mony of but two class members testifying of individual discrimination in 
promotion out of either pay grade 4 or pay grade 5 on which a finding of 
discriminatory practices can be rested. This is even less of a presentation 
of oral testimony in support of a pattern of discrimination than that found 
wanting in Ste. Marie v. Eastern R. Ass’n., 650 F. 2d 395, 405-06 (2d Cir. 
1981), where the Court declared that the small number of incidents of 
discrimination in promotion over a period of years in that case ‘would be 
insufficient to support the inference of a routine or regular practice of 
discrimination . . . ,’ or, in Goff v. Continental Oil Co., 678 F. 2d 593, 
597 (5th Cir. 1982), where the Court held that ‘even if all three witnesses’ 
accounts of racial discrimination were true, this evidence would not have 
been enough to prove a pattern or practice of company-wide discrimination 
by Conoco.’ It follows that these two incidents of failure to promote 
Ruffin or Harrison, even if regarded as discriminatory, (which we assume 
only arguendo'), would not support the District Court’s finding of a pattern 
of class discrimination in promotions out of grades 4 and 5.” Id., at 
643-644 (footnotes omitted).



880 OCTOBER TERM, 1983

Opinion of the Court 467 U. S.

countless freestanding trees.” NAACP n . Claiborne Hard-
ware Co., 458 U. S. 886, 934 (1982). Conversely, a piece of 
fruit may well be bruised without being rotten to the core.

The Court of Appeals was correct in generally concluding 
that the Baxter petitioners, as members of the class repre-
sented by the intervening plaintiffs in the Cooper litigation, 
are bound by the adverse judgment in that case. The court 
erred, however, in the preclusive effect it attached to that 
prior adjudication. That judgment (1) bars the class mem-
bers from bringing another class action against the Bank 
alleging a pattern or practice of discrimination for the rele-
vant time period and (2) precludes the class members in any 
other litigation with the Bank from relitigating the question 
whether the Bank engaged in a pattern and practice of dis-
crimination against black employees during the relevant time 
period. The judgment is not, however, dispositive of the in-
dividual claims the Baxter petitioners have alleged in their 
separate action. Assuming they establish a prima facie case 
of discrimination under McDonnell Douglas, the Bank will be 
required to articulate a legitimate reason for each of the chal-
lenged decisions, and if it meets that burden, the ultimate 
questions regarding motivation in their individual cases will 
be resolved by the District Court. Moreover, the prior 
adjudication may well prove beneficial to the Bank in the 
Baxter action: the determination in the Cooper action that 
the Bank had not engaged in a general pattern or practice 
of discrimination would be relevant on the issue of pretext. 
See McDonnell Douglas, 411 U. S., at 804-805.

The Bank argues that permitting the Baxter petitioners to 
bring separate actions would frustrate the purposes of Rule 
23. We think the converse is true. The class-action device 
was intended to establish a procedure for the adjudication of 
common questions of law or fact. If the Bank’s theory were 
adopted, it would be tantamount to requiring that every 
member of the class be permitted to intervene to litigate the 
merits of his individual claim.
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It is also suggested that the District Court had a duty to 
decide the merits of the individual claims of class members, 
at least insofar as the individual claimants became witnesses 
in the joint proceeding and subjected their individual employ-
ment histories to scrutiny at trial.12 Unless these claims are 
decided in the main proceeding, the Bank argues that the 
duplicative litigation that Rule 23 was designed to avoid will 
be encouraged, and that defendants will be subjected to the 
risks of liability without the offsetting benefit of a favorable 
termination of exposure through a final judgment.

This argument fails to differentiate between what the Dis-
trict Court might have done and what it actually did. The 
District Court did actually adjudicate the individual claims of 
Cooper and the other intervening plaintiffs, as well as the 
class claims, but it pointedly refused to decide the individual 
claims of the Baxter petitioners. Whether the issues framed 
by the named parties before the court should be expanded to 
encompass the individual claims of additional class members 
is a matter of judicial administration that should be decided in 
the first instance by the District Court. Nothing in Rule 23 
requires as a matter of law that the District Court make a 
finding with respect to each and every matter on which there 
is testimony in the class action. Indeed, Rule 23 is carefully 
drafted to provide a mechanism for the expeditious decision 
of common questions. Its purposes might well be defeated 
by an attempt to decide a host of individual claims before 
any common question relating to liability has been resolved 
adversely to the defendant. We do not find the District 
Court’s denial of the Baxter petitioners’ motion for leave to 
intervene in the Cooper litigation, or its decision not to make 
findings regarding the Baxter petitioners’ testimony in the 
Cooper litigation, to be inconsistent with Rule 23.

12 We find the Bank’s contention that the District Court actually found 
against the Baxter petitioners on the basis of the testimony in the Cooper 
action wholly without merit.
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The judgment of the Court of Appeals is reversed, and the 
case is remanded for further proceedings consistent with this 
opinion.

It is so ordered.

Justic e  Marsh all  concurs in the judgment.

Justi ce  Powell  took no part in the decision of this case.



SURE-TAN, INC. v. NLRB 883

Syllabus
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RELATIONS BOARD
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A certain union was elected as the collective-bargaining representative of 
employees of petitioners, two small firms that constitute a single inte-
grated employer for purposes of the National Labor Relations Act 
(NLRA). Petitioners then filed objections to the election with the 
National Labor Relations Board (Board), asserting that six of the seven 
eligible voters were illegal aliens. After being notified that their ob-
jections were overruled, petitioners’ president sent a letter to the 
Immigration and Naturalization Service (INS) asking that it check into 
the status of a number of petitioners’ employees. As a result of the 
INS’s investigation, five employees voluntarily left the country to avoid 
deportation. Subsequently, the Board held that petitioners had com-
mitted an unfair labor practice, in violation of § 8(a)(3) of the NLRA, by 
reporting their employees, known to be undocumented aliens, to the INS 
in retaliation for the employees’ union activities. Concluding that peti-
tioners’ conduct constituted a “constructive discharge” of the employees, 
the Board entered a cease-and-desist order, and directed the “conven-
tional remedy of reinstatement with backpay,” thereby leaving until sub-
sequent compliance proceedings the determination whether the employ-
ees had in fact been available for work so as not to toll petitioners’ 
backpay liability. On appeal, the Court of Appeals enforced the Board’s 
order as modified by the court to require that petitioners’ reinstatement 
offers to the employees be left open for a period of four years to allow 
them a reasonable time to make arrangements for legal reentry, and that 
the offers be written in Spanish and delivered so as to allow for verifica-
tion of receipt. Although recognizing that the employees would not be 
entitled to backpay for the period when they were not legally entitled to 
be present and employed in the United States, the court decided that it 
would serve the NLRA’s policies to set a minimum amount of backpay 
that petitioners must pay in any event, and suggested that the Board 
consider whether six months’ backpay would be an appropriate amount. 
The Board accepted the suggestion, and its final order approved by the 
court included the minimum award of six months’ backpay.
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Held:
1. The Board’s interpretation of the NLRA as applying to unfair labor 

practices committed against undocumented aliens is reasonable and thus 
will be upheld. Pp. 891-894.

(a) The NLRA’s terms—defining “employee” to include “any em-
ployee,” and not listing undocumented aliens among the few groups of 
specifically exempted workers—fully support the Board’s interpretation. 
Similarly, extending the NLRA’s coverage to undocumented aliens is 
consistent with its purpose of encouraging and protecting the collective-
bargaining process. Pp. 891-892.

(b) There is no conflict between application of the NLRA to undocu-
mented aliens and the mandate of the Immigration and Nationality Act 
(INA), which does not make the employment relationship between an 
employer and an undocumented alien unlawful. Enforcement of the 
NLRA with respect to undocumented alien employees is compatible with 
the INA’s purpose in restricting immigration so as to preserve jobs for 
American workers, since if there is no advantage as to wages and em-
ployment conditions in preferring illegal alien workers, any incentive for 
employers to hire illegal aliens is lessened. In turn, if the demand for 
undocumented aliens declines, there may then be fewer incentives for 
aliens themselves to enter in violation of the federal immigration laws. 
Pp. 892-894.

2. The Court of Appeals properly held that petitioners committed 
an unfair labor practice under § 8(a)(3) of the NLRA by constructively 
discharging their undocumented alien employees through reporting the 
employees to the INS in retaliation for participating in union activities. 
There is no merit in petitioners’ contention that although they acted with 
“anti-union animus,” nevertheless their conduct did not force the undocu-
mented alien workers’ departure from the country, and that the employ-
ees’ status as illegal aliens instead was the “proximate cause” of their de-
parture. The evidence showed that the letter of petitioners’ president 
to the INS was the sole cause of the investigation that resulted in the 
employees’ departure, and that the president foresaw precisely this 
result. Although the reporting of any violation of the criminal laws 
ordinarily should be encouraged, not penalized, the Board’s view that 
§ 8(a)(3) is violated only when the evidence establishes that the reporting 
of the presence of an illegal alien employee is in retaliation for the em-
ployee’s protected union activity, is consistent with the policies of both 
the INA and the NLRA. Nor is there merit in petitioners’ claim that 
their request for enforcement of the federal immigration laws was an 
aspect of their First Amendment right “to petition the Government for 
a redress of grievances” and therefore could not be burdened under the 
guise of enforcing the NLRA. Bill Johnson’s Restaurants, Inc. v. 
NLRB, 461 U. S. 731, distinguished. Pp. 894-898.



SURE-TAN, INC. v. NLRB 885

883 Syllabus

3. The Court of Appeals erred in its modification of the Board’s reme-
dial order. Pp. 898-906.

(a) By directing the Board to impose a minimum backpay award 
without regard to the employees’ actual economic losses or legal avail-
ability for work, the court exceeded its limited authority of review under 
the NLRA, and also effectively compelled the Board to take action that 
does not lie within the Board’s powers. A backpay remedy must be tai-
lored to expunge only actual, not speculative, consequences of an unfair 
labor practice. The probable unavailability of the Act’s more effective 
remedies in light of the practical workings of the immigration laws 
cannot justify the judicial arrogation of remedial authority not fairly 
encompassed within the NLRA. Pp. 898-905.

(b) The Court of Appeals also exceeded its limited authority of judi-
cial review by modifying the Board’s order so as to require petitioners to 
draft the reinstatement offers in Spanish and to ensure verification of 
receipt. Such matters call for the Board’s superior expertise and long 
experience in handling specific details of remedial relief, and if the court 
believed that the Board had erred in failing to impose such require-
ments, the appropriate course was to remand to the Board for reconsid-
eration. The court’s requirement that the reinstatement offers be held 
open for four years is vulnerable to similar attack. Pp. 905-906.

672 F. 2d 592, affirmed in part, reversed in part, and remanded.

O’Con no r , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Whit e , J., joined, in Parts I, II, and III of which Bren nan , 
Mars hal l , Bla ckmun , and Ste ve ns , JJ., joined, and in Part IV of 
which Powe ll  and Rehn qu ist , JJ., joined. Brenn an , J., filed an opin-
ion concurring in part and dissenting in part, in which Mars ha ll , Blac k -
mun , and Ste ve ns , JJ., joined, post, p. 906. Powe ll , J., filed an opinion 
concurring in part and dissenting in part, in which Rehn quis t , J., joined, 
post, p. 913.

Michael R. Flaherty argued the cause for petitioners. 
With him on the briefs were John A. McDonald and Robert 
A. Creamer.

Edwin S. Kneedler argued the cause for respondent. 
With him on the brief were Solicitor General Lee, Deputy So-
licitor General Wallace, Norton J. Come, and Linda Sher*

*Briefs of amici curiae urging affirmance were filed for the American 
Federation of Labor and Congress of Industrial Organizations by J. Albert 
Woll, Laurence Gold, and George Kaufmann; for the Asian American 
Legal Defense and Education Fund et al. by Kenneth Kimerling; for the 
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Justi ce  O’Connor  delivered the opinion of the Court.
At issue in this case are several questions arising from the 

application of the National Labor Relations Act (NLRA or 
Act) to an employer’s treatment of its undocumented alien 
employees. We first determine whether the National Labor 
Relations Board (NLRB or Board) may properly find that an 
employer engages in an unfair labor practice by reporting to 
the Immigration and Naturalization Service (INS) certain 
employees known to be undocumented aliens in retaliation for 
their engaging in union activity, thereby causing their imme-
diate departure from the United States. We then address 
the validity of the Board’s remedial order as modified by the 
Court of Appeals.

I
Petitioners are two small leather processing firms located 

in Chicago that, for purposes of the Act, constitute a single 
integrated employer. In July 1976, a union organization 
drive was begun. Eight employees signed cards authorizing 
the Chicago Leather Workers Union, Local 431, Amalga-
mated Meatcutters and Butcher Workmen of North America 
(Union), to act as their collective-bargaining representative. 
Of the 11 employees then employed by petitioners, most 
were Mexican nationals present illegally in the United States 
without visas or immigration papers authorizing them to 
work. The Union ultimately prevailed in a Board election 
conducted on December 10, 1976.

Two hours after the election, petitioners’ president, John 
Surak, addressed a group of employees, including some of the 
undocumented aliens involved in this case. He asked the 

California Agricultural Labor Relations Board by Manuel M. Medeiros, 
Nancy C. Smith, and Daniel G. Stone; for the California Rural Legal 
Assistance Foundation by Mary K. Gillespie; for the Mexican American 
Legal Defense and Education Fund et al. by PeterR. Taft, Allen M. Katz, 
Joaquin G. Avila, John E. Huerta, and Morris J. Baller; and for the 
United Farm Workers of America, AFL-CIO, by Carlos M. Alcala and 
Ira L. Gottlieb.
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employees why they had voted for the Union and cursed 
them for doing so. He then inquired as to whether they had 
valid immigration papers. Many of the employees indicated 
that they did not.

Petitioners filed with the Board objections to the election, 
arguing that six of the seven eligible voters were illegal 
aliens. Surak executed an accompanying affidavit which 
stated that he had known about the employees’ illegal pres-
ence in this country for several months prior to the election. 
On January 19, 1977, the Board’s Acting Regional Director 
notified petitioners that their objections were overruled and 
that the Union would be certified as the employees’ collective-
bargaining representative. The next day, Surak sent a let-
ter to the INS asking that the agency check into the status of 
a number of petitioners’ employees as soon as possible. In 
response to the letter, INS agents visited petitioners’ 
premises on February 18, 1977, to investigate the immigra-
tion status of all Spanish-speaking employees. The INS 
agents discovered that five employees were living and work-
ing illegally in the United States and arrested them. Later 
that day, each employee executed an INS form, acknowledg-
ing illegal presence in the country and accepting INS’s grant 
of voluntary departure as a substitute for deportation. By 
the end of the day, all five employees were on a bus ulti-
mately bound for Mexico.

On February 22 and March 23, 1977, the Board’s Acting 
Regional Director issued complaints alleging that petitioners 
had committed various unfair labor practices. On March 29, 
1977, petitioners sent letters to the five employees who had 
returned to Mexico offering to reinstate them, provided that 
doing so would not subject Sure-Tan to any violations of 
United States immigration laws. The offers were to remain 
open until May 1, 1977.

The unfair labor practice charges were heard by an Admin-
istrative Law Judge (ALJ), whose findings and conclusions as 
to the merits of the complaints were affirmed and adopted by 
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the Board. Specifically, the Board affirmed the ALJ’s con-
clusion that petitioners had violated §§ 8(a)(1) and (3)1 by 
requesting the INS to investigate the status of their Mexi-
can employees “solely because the employees supported the 
Union” and “with full knowledge that the employees in ques-
tion had no papers or work permits.” Sure-Tan, Inc., 234 
N. L. R. B. 1187 (1978). The Board, therefore, agreed with 
the ALJ’s finding that “the discriminatees’ subsequent de-
portation was the proximate result of the discriminatorily 
motivated action by [petitioners] and constitutes a construc-
tive discharge.” Id., at 1191.2

As a remedy for the § 8(a)(3) violations, the Board adopted 
the ALJ’s recommendation that petitioners be ordered to 
cease and desist from their various unfair labor practices, in-
cluding notifying the INS of their employees’ status because 
of the employees’ support of the Union. However, the 
Board declined to adopt the ALJ’s specific recommendations 
as to the appropriate remedy. The ALJ had recommended 
that petitioners be ordered to offer the discharged employees 
reinstatement and that the offers be held open for six 
months. In addition, the ALJ had concluded that since, 
under past Board precedent, backpay is normally tolled dur-

1 Sections 8(a)(1) and (3) of the Act, 61 Stat. 140, as amended, 29 U. S. C. 
§§ 158(a)(1) and (3), make it an “unfair labor practice” for an employer “(1) 
to interfere with, restrain, or coerce employees in the exercise of the rights 
guaranteed in section 157 of this title” or “(3) by discrimination in regard to 
hire or tenure of employment or any term or condition of employment to 
encourage or discourage membership in any labor organization.” Section 
7 grants employees the rights of self-organization, participation in labor 
organizations and concerted activity, and collective bargaining. See 29 
U. S. C. § 157.

2 The Board also affirmed the findings of the ALJ that petitioners had 
violated § 8(a)(1) of the Act by (1) threatening employees with less work if 
they supported the Union and promising more work if they did not; (2) in-
terrogating employees about their Union sentiments; (3) threatening the 
employees immediately after the election to notify the INS because they 
had supported the Union; and (4) threatening to go out of business because 
the Union won the election.
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ing those periods in which employees are not available for 
employment, an ordinary backpay award could not be or-
dered in this case. Nevertheless, the AL J had invited the 
Board to consider awarding backpay for a minimum 4-week 
period both to provide some measure of relief to the illegally 
discharged employees and to deter future violations of the 
NLRA.

The Board, however, concluded that the AL J’s analysis 
of the remedy was “unnecessarily speculative.” 234 
N. L. R. B., at 1187. Since the record contained no evi-
dence that the employees had not since returned to the 
United States, the Board modified the ALJ’s order by sub-
stituting the “conventional remedy of reinstatement with 
backpay,” thereby leaving until subsequent compliance pro-
ceedings the determination whether the employees had in 
fact been available for work.3 Ibid.

On appeal, the Court of Appeals enforced the Board’s 
order. 672 F. 2d 592 (CA7 1982). The court fully agreed 
that petitioners had violated the NLRA by constructively 
discharging their undocumented alien employees. It also 
concurred in the Board’s judgment that the usual remedies 
of reinstatement and backpay were appropriate in these 
circumstances. The Court of Appeals did, however, modify 
the Board’s order in several significant respects. First, it 
concluded that reinstatement would be proper only if the 
discharged employees were legally present and free to be em-
ployed in the United States when they presented themselves 
for reinstatement. The court also decided that the reinstate-
ment offers in their present form were deficient since they 

3 The Board’s General Counsel then filed a motion for clarification in 
which he suggested that the Board’s remedial order might violate national 
immigration laws by requiring reinstatement and backpay without explicit 
regard to the legality of the employees’ immigration status. The Board 
denied the General Counsel’s motion, over the dissents of two members, 
who argued that the order’s failure to condition the offers of reinstatement 
on legal presence within this country would encourage illegal reentry by 
the employees. See Sure-Tan, Inc., 246 N. L. R. B. 788 (1979).
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did not allow a reasonable time for the employees to make ar-
rangements for legal reentry. The court therefore ordered 
that the offers be left open for a period of four years. It fur-
ther concluded that the offers must be written in Spanish, 
and delivered so as to allow for verification of receipt.

As for backpay, the court required that the discharged em-
ployees should be deemed unavailable for work during any 
period when they were not legally entitled to be present and 
employed in the United States. Recognizing that the dis-
charged employees would most likely not have been lawfully 
available for employment and so would receive no backpay 
award at all, the court decided that “it would better effec-
tuate the policies of the Act to set a minimum amount of 
backpay which the employer must pay in any event, because 
it was his discriminatory act which caused these employees to 
lose their jobs.” Id., at 606. Believing that six months’ 
backpay would be the minimum amount appropriate for this 
purpose, the court suggested that the Board consider this 
remedy. The Board accepted the court’s suggestion, and the 
final judgment order approved by the court included the 
minimum award of six months’ backpay.4 We granted cer-
tiorari, 460 U. S. 1021 (1983). We now affirm the judgment 
of the Court of Appeals insofar as it determined that petition-
ers violated the Act by constructively discharging their 
undocumented alien employees, but reverse the judgment 
as to some of the remedies ordered and direct that the case 
be remanded to the Board.

4 The Board did not issue a new decision regarding the 6-month minimum 
backpay award, but merely submitted a proposed judgment order that was 
evidently intended to incorporate the proposed award. Upon reviewing 
the Board’s proposed order, the court still remained uncertain whether the 
Board had in fact adopted its suggestion, and so modified the order to make 
clear that the employees were entitled to a minimum award of six months’ 
backpay. App. to Pet. for Cert. 28a. A petition for rehearing with sug-
gestion for rehearing en banc was denied, with three judges dissenting. 
677 F. 2d 584 (1982).
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II 
A

We first consider the predicate question whether the 
NLRA should apply to unfair labor practices committed 
against undocumented aliens. The Board has consistently 
held that undocumented aliens are “employees” within the 
meaning of §2(3) of the Act.5 That provision broadly 
provides that “[t]he term ‘employee’ shall include any em-
ployee,” 29 U. S. C. § 152(3), subject only to certain specifi-
cally enumerated exceptions. Ibid. Since the task of de-
fining the term “employee” is one that “has been assigned 
primarily to the agency created by Congress to administer 
the Act,” NLRB v. Hearst Publications, Inc., 322 U. S. Ill, 
130 (1944), the Board’s construction of that term is entitled to 
considerable deference, and we will uphold any interpreta-
tion that is reasonably defensible. See, e. g., Ford Motor 
Co. v. NLRB, 441 U. S. 488, 496-497 (1979); NLRB v. Iron 
Workers, 434 U. S. 335, 350 (1978); NLRB n . Erie Resistor 
Corp., 373 U. S. 221, 236 (1963).

The terms and policies of the Act fully support the Board’s 
interpretation in this case. The breadth of § 2(3)’s definition 
is striking: the Act squarely applies to “any employee.” The 
only limitations are specific exemptions for agricultural labor-
ers, domestic workers, individuals employed by their spouses 
or parents, individuals employed as independent contractors 
or supervisors, and individuals employed by a person who is 
not an employer under the NLRA. See 29 U. S. C. § 152(3).

6 In extending the coverage of the Act to undocumented aliens, the Board 
has included such workers in bargaining units, see Duke City Lumber Co., 
251 N. L. R. B. 53 (1980); Sure-Tan, Inc., and Surak Leather Co., 231 
N. L. R. B. 138 (1977), enf’d, 583 F. 2d 355 (CA7 1978), and has found 
violations of the Act both in their discriminatory discharge, see Apollo Tire 
Co., 236 N. L. R. B. 1627 (1978), enf’d, 604 F. 2d 1180 (CA91979); Amay’s 
Bakery & Noodle Co., 227 N. L. R. B. 214 (1976), and in threats of de-
portation intended to deter their union activities, see Hasa Chemical, Inc., 
235 N. L. R. B. 903 (1978).
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Since undocumented aliens are not among the few groups of 
workers expressly exempted by Congress, they plainly come 
within the broad statutory definition of “employee.”

Similarly, extending the coverage of the Act to such work-
ers is consistent with the Act’s avowed purpose of encourag-
ing and protecting the collective-bargaining process. See 
Hearst Publications, Inc., supra, at 126. As this Court has 
previously recognized: “[Acceptance by illegal aliens of jobs 
on substandard terms as to wages and working conditions can 
seriously depress wage scales and working conditions of citi-
zens and legally admitted aliens; and employment of illegal 
aliens under such conditions can diminish the effectiveness of 
labor unions.” De Canas v. Bica, A2A U. S. 351, 356-357 
(1976). If undocumented alien employees were excluded 
from participation in union activities and from protections 
against employer intimidation, there would be created a sub-
class of workers without a comparable stake in the collective 
goals of their legally resident co-workers, thereby eroding 
the unity of all the employees and impeding effective collec-
tive bargaining. See NLRB V. Jones & Laughlin Steel 
Corp., 301 U. S. 1, 33 (1937). Thus, the Board’s categoriza-
tion of undocumented aliens as protected employees furthers 
the purposes of the NLRA.

B
Counterintuitive though it may be, we do not find any con-

flict between application of the NLRA to undocumented 
aliens and the mandate of the Immigration and Nationality 
Act (INA), 66 Stat. 163, as amended, 8 U. S. C. § 1101 et seq. 
This Court has observed that “[t]he central concern of the 
INA is with the terms and conditions of admission to the 
country and the subsequent treatment of aliens lawfully in 
the country.” De Canas v. Bica, 424 U. S., at 359. The 
INA evinces “at best evidence of a peripheral concern with 
employment of illegal entrants.” Id., at 360. For whatever 
reason, Congress has not adopted provisions in the INA mak-
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ing it unlawful for an employer to hire an alien who is pres-
ent or working in the United States without appropriate 
authorization. While it is unlawful to “concea[l], harbo[r], 
or shiel[d] from detection” any alien not lawfully entitled 
to enter or reside in the United States, see 8 U. S. C. 
§ 1324(a)(3), an explicit proviso to the statute explains that 
“employment (including the usual and normal practices 
incident to employment) shall not be deemed to constitute 
harboring.” Ibid. See De Canas v. Bica, supra, at 360, 
and n. 9. Moreover, Congress has not made it a separate 
criminal offense for an alien to accept employment after 
entering this country illegally. See 119 Cong. Rec. 14184 
(1973) (remarks of Rep. Dennis). Since the employment 
relationship between an employer and an undocumented alien 
is hence not illegal under the INA, there is no reason to 
conclude that application of the NLRA to employment prac-
tices affecting such aliens would necessarily conflict with 
the terms of the INA.

We find persuasive the Board’s argument that enforcement 
of the NLRA with respect to undocumented alien employees 
is compatible with the policies of the INA. A primary pur-
pose in restricting immigration is to preserve jobs for Ameri-
can workers; immigrant aliens are therefore admitted to 
work in this country only if they “will not adversely affect the 
wages and working conditions of the workers in the United 
States similarly employed.” 8 U. S. C. § 1182(a)(14). See 
S. Rep. No. 748, 89th Cong., 1st Sess., 15 (1965). Applica-
tion of the NLRA helps to assure that the wages and employ-
ment conditions of lawful residents are not adversely affected 
by the competition of illegal alien employees who are not sub-
ject to the standard terms of employment. If an employer 
realizes that there will be no advantage under the NLRA in 
preferring illegal aliens to legal resident workers, any incen-
tive to hire such illegal aliens is correspondingly lessened. 
In turn, if the demand for undocumented aliens declines, 
there may then be fewer incentives for aliens themselves to 
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enter in violation of the federal immigration laws. The 
Board’s enforcement of the NLRA as to undocumented aliens 
is therefore clearly reconcilable with and serves the purposes 
of the immigration laws as presently written.

Ill
Accepting the premise that the provisions of the NLRA 

are applicable to undocumented alien employees, we must 
now address the more difficult issue whether, under the 
circumstances of this case, petitioners committed an unfair 
labor practice by reporting their undocumented alien employ-
ees to the INS in retaliation for participating in union 
activities. Section 8(a)(3) makes it an unfair labor practice 
for an employer “by discrimination in regard to hire or ten-
ure of employment or any term or condition of employment 
to encourage or discourage membership in any labor orga-
nization.” 29 U. S. C. § 158(a)(3). The Board, with the 
approval of lower courts, has long held that an employer 
violates this provision not only when, for the purpose of dis-
couraging union activity, it directly dismisses an employee, 
but also when it purposefully creates working conditions so 
intolerable that the employee has no option but to resign—a 
so-called “constructive discharge.” See, e. g., NLRB v. 
Haberman Construction Co., 641 F. 2d 351, 358 (CA5 1981) 
(en banc); Cartwright Hardware Co. v. NLRB, 600 F. 2d 
268, 270 (CAIO 1979); J. P. Stevens & Co. v. NLRB, 461 
F. 2d 490, 494 (CA4 1972); NLRB v. Holly Bra of California, 
Inc., 405 F. 2d 870, 872 (CA9 1969); Atlas Mills, Inc., 3 
N. L. R. B. 10, 17 (1937). See also 3 T. Kheel, Labor Law 
§ 12.05[l][a] (1982).

Petitioners do not dispute that the antiunion animus ele-
ment of this test was, as expressed by the lower court, “fla-
grantly met.” 672 F. 2d, at 601. “The record is replete 
with examples of Sure-Tan’s blatantly illegal course of con-
duct to discourage its employees from supporting the Union.” 
Id., at 601-602. Petitioners contend, however, that their
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conduct in reporting the undocumented alien workers did not 
force the workers’ departure from the country; instead, they 
argue, it was the employees’ status as illegal aliens that was 
the actual “proximate cause” of their departure. See Brief 
for Petitioners 13-15.

This argument is unavailing. According to testimony by 
an INS agent before the AL J, petitioners’ letter was the sole 
cause of the investigation during which the employees were 
taken into custody. This evidence was undisputed by peti-
tioners and amply supports the AL J’s conclusion that “but for 
[petitioners’] letter to Immigration, the discriminatees would 
have continued to work indefinitely.” 234 N. L. R. B., at 
1191. And there can be little doubt that Surak foresaw pre-
cisely this result when, having known about the employees’ 
illegal status for some months, he notified the INS only after 
the Union’s electoral victory was assured. See supra, at 
887; 672 F. 2d, at 601.

We observe that the Board quite properly does not contend 
that an employer may never report the presence of an illegal 
alien employee to the INS. See, e. g., Bloom/Art Textiles, 
Inc., 225 N. L. R. B. 766 (1976) (no violation of Act for em-
ployer to discharge illegal alien who was a union activist 
where the evidence showed that the reason for the discharge 
was not the employee’s protected collective activities, but the 
employer’s concern that employment of the undocumented 
worker violated state law). The reporting of any violation 
of the criminal laws is conduct which ordinarily should be 
encouraged, not penalized. See In re Quarles, 158 U. S. 
532, 535 (1895).6 It is only when the evidence establishes 

6 It is by now well established, however, that if the reason asserted by 
an employer for a discharge is pretextual, the fact that the action taken 
is otherwise legal or even praiseworthy is not controlling. See NLRB 
v. Transportation Management, Inc., 462 U. S. 393, 398 (1983). If the 
Board finds, as it did here, that the otherwise legitimate reason asserted 
by the employer for a discharge is a pretext, then the nature of the pretext 
is immaterial, even where the pretext involves a reliance on state or local 
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that the reporting of the presence of an illegal alien employee 
is in retaliation for the employee’s protected union activity 
that the Board finds a violation of § 8(a)(3). Absent this spe-
cific finding of antiunion animus, it would not be an unfair 
labor practice to report or discharge an undocumented alien 
employee. See Bloom!Art Textiles, Inc., supra. Such a 
holding is consistent with the policies of both the INA and the 
NLRA.

Finally, petitioners claim that this Court’s recent decision 
in Bill Johnson’s Restaurants, Inc. v. NLRB, 461 U. S. 731 
(1983), mandates the conclusion that their request for en-
forcement of the federal immigration laws is an aspect of 
their First Amendment right “to petition the Government for 
a redress of grievances” and therefore may not be burdened 
under the guise of enforcing the NLRA.7 In Bill Johnson’s 
Restaurants, the Court held that an employer’s filing of a 
state court suit against its employees seeking damages and 
injunctive relief for libelous statements and injury to its busi-
ness is not an enjoinable unfair labor practice unless the suit 
is filed for retaliatory purposes and lacks a reasonable basis. 
The Court stressed that the right of access to courts for re-

laws. See, e. g., New Foodland, Inc., 205 N. L. R. B. 418, 420 (1973) 
(discriminatory discharge of underage employee). Indeed, as we noted 
in NLRB v. Erie Resistor Corp., 373 U. S. 221, 230, n. 8 (1963), even 
evidence of a “good-faith motive” for a discriminatory discharge “has not 
been deemed an absolute defense to an unfair labor practice charge.”

7 Under § 10(e) of the Act, “[n]o objection that has not been urged before 
the Board . . . shall be considered by the court, unless the failure or 
neglect to urge such objection shall be excused because of extraordinary 
circumstances.” 29 U. S. C. § 160(e). We may consider petitioners’ First 
Amendment argument, although not raised before the Board, because the 
intervening, substantial change in controlling law occasioned by Bill John-
son’s Restaurants qualifies as an “extraordinary circumstanc[e].” See, 
e. g., NLRB v. Lundy Manufacturing Corp., 286 F. 2d 424, 426 (CA2 
1960). As that intervening decision issued six months after the filing of 
the petition for certiorari in this case, we similarly countenance petitioners’ 
presentation of their First Amendment challenge for the first time before 
this Court. See, e. g., Blonder-Tongue Laboratories, Inc. v. University 
of Illinois Foundation, 402 U. S. 313, 320-321, and n. 6 (1971).
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dress of wrongs is an aspect of the First Amendment right to 
petition the government, concluding that the NLRA must be 
construed in such a way as to be “sensitive” to these First 
Amendment values. Id., at 741. The Court also noted that 
the States had a compelling interest in maintaining domestic 
peace by providing employers with such civil remedies for 
tortious conduct during labor disputes. If the Board were 
allowed to enjoin a state lawsuit simply because of retaliatory 
motive, the employer would “be totally deprived of a remedy 
for an actual injury,” and the strong state interest in pro-
viding for such redress would therefore be undermined. Id., 
at 742.

The reasoning of Bill Johnson’s Restaurants simply does 
not apply to petitioners’ situation. The employer in that 
case, though similarly motivated by a desire to discourage 
the exercise of NLRA rights, was asserting in state court a 
personal interest in its own reputation that was protected by 
state law. If the Court had upheld the Board in the case, it 
would have left the employer with no forum in which to pur-
sue a remedy for an “actual injury.” Id., at 741. The First 
Amendment right protected in Bill Johnson’s Restaurants 
is plainly a “right of access to the courts . . . ‘for redress of 
alleged wrongs.’” Ibid. Petitioners in this case, however, 
have not suffered a comparable, legally protected injury at 
the hands of their employees. Petitioners did not invoke the 
INS administrative process in order to seek the redress of 
any wrongs committed against them. Cf. California Motor 
Transport Co. v. Trucking Unlimited, 404 U. S. 508 (1972). 
Indeed, private persons such as petitioners have no judicially 
cognizable interest in procuring enforcement of the immigra-
tion laws by the INS. Cf. Linda R. S. v. Richard D., 410 
U. S. 614, 619 (1973).

Finally, Bill Johnson’s Restaurants was concerned about 
whether the Board’s interpretation of the NLRA would work 
to pre-empt the State from providing civil remedies for con-
duct touching interests “‘deeply rooted in local feeling and 
responsibility.’” 461 U. S., at 741 (quoting San Diego 
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Building Trades Council n . Garmon, 359 U. S. 236, 244 
(1959)). Here, where there is no conflict between the 
Board’s unfair labor practice finding and any asserted state 
interest, such federalism concerns are simply not at stake. 
In short, Bill Johnson’s Restaurants will not support peti-
tioners’ efforts to avoid their obligations under the NLRA by 
reporting their employees to the INS.

IV
There remains for us to consider petitioners’ challenges to 

the remedial order entered in this case. Petitioners attack 
those portions of the Court of Appeals’ order which modified 
the Board’s original order by providing for an irreducible 
minimum of six months’ backpay for each employee and by 
detailing the language, acceptance period, and verification 
method of the reinstatement offers.8 We find that the Court 
of Appeals exceeded its narrow scope of review in imposing 
both these modifications.

A
Section 10(c) of the Act empowers the Board, when it finds 

that an unfair labor practice has been committed, to issue an 
order requiring the violator to “cease and desist from such 
unfair labor practice, and to take such affirmative action in-
cluding reinstatement of employees with or without backpay, 
as will effectuate the policies” of the NLRA. 29 U. S. C. 
§ 160(c). The Court has repeatedly interpreted this statu-
tory command as vesting in the Board the primary respon-
sibility and broad discretion to devise remedies that effectu-
ate the policies of the Act, subject only to limited judicial 

8 Petitioners do not challenge the cease and desist order imposed by the 
Board and affirmed by the Court of Appeals. Under such an order, peti-
tioners will be subject to contempt sanctions should they again resort to 
the discriminatory tactics employed here. Nor do petitioners appear to 
challenge the court’s modifications of the Board’s remedial order condition-
ing acceptance of the reinstatement offers and the accrual of any backpay 
upon the discharged employees’ legal presence in this country. See n. 12, 
infra.



SURE-TAN, INC. v. NLRB 899

883 Opinion of the Court

review. See, e. g., NLRB v. J. H. Rutter-Rex Mfg. Co., 396 
U. S. 258, 262-263 (1969); Fibreboard Paper Products Corp. 
v. NLRB, 379 U. S. 203, 216 (1964); Phelps Dodge Corp. v. 
NLRB, 313 U. S. 177, 194 (1941). Although the courts of 
appeals have power under the Act “to make and enter a de-
cree . . . modifying, and enforcing as so modified” the orders 
of the Board, 29 U. S. C. §§ 160(e), (f), they should not sub-
stitute their judgment for that of the Board in determining 
how best to undo the effects of unfair labor practices:

“Because the relation of remedy to policy is peculiarly a 
matter for administrative competence, courts must not 
enter the allowable area of the Board’s discretion and 
must guard against the danger of sliding unconsciously 
from the narrow confines of law into the more spacious 
domain of policy.” Phelps Dodge Corp., supra, at 194.

See also NLRB v. Seven-Up Bottling Co., 344 U. S. 344, 346 
(1953) (power to fashion remedies “is for the Board to wield, 
not for the courts”).

Here, the Court of Appeals impermissibly expanded the 
Board’s original order to provide that each discriminatee 
would receive backpay for at least six months on the ground 
that “six months is a reasonable assumption” as to the “mini-
mum [time] during which the discriminatees might reason-
ably have remained employed without apprehension by INS, 
but for the employer’s unfair labor practice.” 672 F. 2d, 
at 606. We agree with petitioners that this remedy ordered 
by the Court of Appeals exceeds the limits imposed by the 
NLRA.9

’Jus tice  Brenn an  asserts that since the Board has “fully acquiesced” 
in the Court of Appeals’ remedy, the case should be reviewed as if the 
Board itself had developed the remedial order. See post, at 907. This 
argument misses the mark on two levels. First, our traditional deference 
to such remedial orders is premised upon our appreciation that the Board 
has duly considered and brought to bear its “special competence” in fash-
ioning appropriate relief in any given unfair labor practice case. See 
NLRB v. J. Weingarten, Inc., 420 U. S. 251, 265-266 (1975). Given the
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Not only did the court overstep the limits of its own 
reviewing authority, see NLRB v. Seven-Up Bottling Co., 
supra, at 346-347,10 but it also effectively compelled the 
Board to take action that simply does not lie within the 
Board’s own powers. Under § 10(c), the Board’s authority to 
remedy unfair labor practices is expressly limited by the re-
quirement that its orders “effectuate the policies of the Act.” 
Although this rather vague statutory command obviously 
permits the Board broad discretion, at a minimum it encom-
passes the requirement that a proposed remedy be tailored to 
the unfair labor practice it is intended to redress. Quite 
early on, the Court established that “the relief which the 
statute empowers the Board to grant is to be adapted to the 
situation which calls for redress.” NLRB v. MacKay Radio 
& Telegraph Co., 304 U. S. 333, 348 (1938). See D. McDow-
ell & K. Huhn, NLRB Remedies for Unfair Labor Practices 
8-15 (1976). Of course, the general legitimacy of the back-
pay order as a means to restore the situation “as nearly as 
possible, to that which would have obtained but for the illegal 
discrimination,” Phelps Dodge Corp., 313 U. S., at 194, is 
by now beyond dispute. Yet, it remains a cardinal, albeit 
frequently unarticulated assumption, that a backpay remedy 
must be sufficiently tailored to expunge only the actual, and 
not merely speculative, consequences of the unfair labor 
practices. Id., at 198 (“[O]nly actual losses should be made

disparity between the Board’s original order and the Court of Appeals’ 
modified order, that premise is patently inapplicable to this case. More-
over, the Board’s mere acquiescence in the Court of Appeals’ remedial 
order simply cannot correct the order’s main deficiency—its development 
in the total absence of any record evidence as to the circumstances of the 
individual employees.

10 In imposing a minimum backpay award, the Court of Appeals usurped 
the delegated function of the Board to decide how best to appraise the rele-
vant factors that determine a just backpay remedy. The proper course for 
a reviewing court that believes a Board remedy to be inadequate is to 
remand the case to the Board for further consideration. See supra, at 
899; NLRB v. Food Store Employees, 417 U. S. 1, 10 (1974).
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good . . .”). To this end, we have, for example, required 
that the Board give due consideration to the employee’s 
responsibility to mitigate damages in fashioning an equitable 
backpay award. See, e. g., NLRB v. Seven-Up Bottling 
Co., supra, at 346; Phelps Dodge Corp. v. NLRB, supra, at 
198. Likewise, the Board’s own longstanding practice has 
been to deduct from the backpay award any wages earned in 
the interim in another job, see Pennsylvania Greyhound 
Lines, Inc., 1 N. L. R. B. 1, 51 (1935), enf’d, 91 F. 2d 178 
(CA3 1937), rev’d on other grounds, 303 U. S. 261 (1938).

By contrast, the Court of Appeals’ award of a minimum 
amount of backpay in this case is not sufficiently tailored to 
the actual, compensable injuries suffered by the discharged 
employees. The court itself admitted that although it sought 
to recompense the discharged employees for their lost wages, 
the actual 6-month period selected was “obviously conjec-
tural.” 672 F. 2d, at 606. The court’s imposition of this 
minimum backpay award in the total absence of record evi-
dence as to the circumstances of the individual employees 
constitutes pure speculation and does not comport with the 
general reparative policies of the NLRA.11

11 We are also mindful that, prior to the instant case, the Board itself had 
never claimed the power given it here by the Court of Appeals. To our 
knowledge, the Board has never attempted to impose a minimum backpay 
award that the employer must pay regardless of the actual evidence as to 
such issues as an employee’s availability for work or his efforts to secure 
comparable interim employment. In fact, in this very case, the Board had 
already rejected as “unnecessarily speculative” the AL J’s recommendation 
that a 4-week minimum period of backpay be awarded the discharged em-
ployees. 234 N. L. R. B., at 1187. The Board now argues that the Court 
of Appeals’ backpay award involves no greater speculation than that which 
is normally involved in reconstructing what would have happened to cer-
tain employees but for their discriminatory discharge. See, e. g., NLRB 
v. Superior Roofing Co., 460 F. 2d 1240 (CA9 1972) (per curiam); Buncher 
v. NLRB, 405 F. 2d 787 (CA3 1968), cert, denied, 396 U. S. 828 (1969). In 
each of these cases, however, the courts enforced the Board’s orders upon 
finding that the Board, in the course of compliance proceedings, had ap-
plied to particular facts a reasonable formula for determining the probable 
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We generally approve the Board’s original course of action 
in this case by which it ordered the conventional remedy of 
reinstatement with backpay, leaving until the compliance 
proceedings more specific calculations as to the amounts of 
backpay, if any, due these employees. This Court and other 
lower courts have long recognized the Board’s normal policy 
of modifying its general reinstatement and backpay remedy 
in subsequent compliance proceedings as a means of tailor-
ing the remedy to suit the individual circumstances of each 
discriminatory discharge. See NLRB v. J. H. Rutter-Rex 
Mfg. Co., 396 U. S., at 260; Nathanson v. NLRB, 344 U. S. 
25, 29-30 (1952); Trico Products Corp. v. NLRB, 489 F. 2d 
347, 353-354 (CA2 1973). Cf. Teamsters v. United States, 
431 U. S. 324, 371 (1977) (individual Title VII claims to 
be resolved at remedial hearings held by District Court on 
remand). These compliance proceedings provide the appro-
priate forum where the Board and petitioners will be able 
to offer concrete evidence as to the amounts of backpay, 
if any, to which the discharged employees are individually 
entitled. See NLRB v. Mastro Plastics Corp., 354 F. 2d 
170 (CA2 1965), cert, denied, 384 U. S. 972 (1966); 3 NLRB 
Casehandling Manual §10656 et seq. (1977) (preparation of 
backpay specification).

Nonetheless, as the Court of Appeals recognized, the im-
plementation of the Board’s traditional remedies at the com-

length of employment and compensation due and had permitted the em-
ployer to come forward with evidence mitigating liability. See, e. g., 
NLRB v. Superior Roofing Co., supra, at 1240-1241 (upholding use of a 
“seniority formula” to compute the earnings of a “representative em-
ployee” in a reasonable approximation of discharged roofer’s earnings). In 
the instant case, the Court of Appeals “estimated” an appropriate period of 
backpay without any evidence whatsoever as to the period of time these 
particular employees might have continued working before apprehension 
by the INS and without affording petitioners any opportunity to provide 
mitigating evidence. In the absence of relevant factual information or 
adequate analysis, it is inappropriate for us to conclude, as does Just ice  
Bren na n , that the Court of Appeals had estimated the proper minimum 
backpay award “with a fair degree of precision,” see post, at 909.
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pliance proceedings must be conditioned upon the employees’ 
legal readmittance to the United States. In devising reme-
dies for unfair labor practices, the Board is obliged to take 
into account another “equally important Congressional ob- 
jectiv[e],” Southern S.S. Co. v. NLRB, 316 U. S. 31, 47 
(1942)—to wit, the objective of deterring unauthorized immi-
gration that is embodied in the INA. By conditioning the 
offers of reinstatement on the employees’ legal reentry, a 
potential conflict with the INA is thus avoided. Similarly, in 
computing backpay, the employees must be deemed “unavail-
able” for work (and the accrual of backpay therefore tolled) 
during any period when they were not lawfully entitled to be 
present and employed in the United States. Cf. 3 NLRB 
Casehandling Manual §§10612, 10656.9 (1977).12

The Court of Appeals assumed that, under these circum-
stances, the employees would receive no backpay, and so 

12 Conditioning the offers of reinstatement on the employees’ legal re-
entry and deeming the employees “unavailable” during any period when 
they were not lawfully present are requirements that were in fact imposed 
by the Court of Appeals in this case, and hence fully accepted by the 
Board. See 672 F. 2d, at 606 (“Consistent with our requirement that 
there be reinstatement only if the discriminatees are legally present and 
permitted by law to be employed in the United States we modify the 
Board’s order so as to make clear (1) that [except for the minimum backpay 
award] in computing backpay discriminatees will be deemed unavailable for 
work during any period when not lawfully entitled to be present and 
employed in the United States . . .”); App. to Pet. for Cert. 32a (modi-
fied order). Contrary to Jus tice  Brenn an ’s  assertion, see post, at 910, 
the Board does not argue that it would exempt these employees from its 
“unavailability” policy because their unavailability is directly attributable 
to the employer’s own unfair labor practice. The Board refers to this lim-
ited exception to its normal rule solely to counter petitioners’ suggestion 
that the minimum backpay award is somehow logically “inconsistent” with 
normal Board policies in calculating backpay. See Brief for Respondent 
45, n. 44. The Board has clearly indicated its agreement with these por-
tions of the Court of Appeals’ remedial order by specifically noting that 
petitioners do not challenge these parts of the order, see id., at 43, by 
limiting its own argument to the minimum backpay award issue alone, see 
id., at 43-46, and, most importantly, by asking that the judgment below be 
affirmed in its entirety.
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awarded a minimum amount of backpay that would effectuate 
the underlying purposes of the Act by providing some relief 
to the employees as well as a financial disincentive against 
the repetition of similar discriminatory acts in the future. 
672 F. 2d, at 606. We share the Court of Appeals’ uncer-
tainty concerning whether any of the discharged employees 
will be able either to enter the country lawfully to accept the 
reinstatement offers or to establish at the compliance pro-
ceedings that they were lawfully available for employment 
during the backpay period. The probable unavailability of 
the Act’s more effective remedies in light of the practical 
workings of the immigration laws, however, simply cannot 
justify the judicial arrogation of remedial authority not fairly 
encompassed within the Act. Any perceived deficiencies in 
the NLRA’s existing remedial arsenal can only be addressed 
by congressional action.13 By directing the Board to impose 
a minimum backpay award without regard to the employees’ 
actual economic losses or legal availability for work, the

13 According to Just ice  Bren na n , the Court stands guilty today of 
creating a “disturbing anomaly” by, on the one hand, holding that un-
documented aliens are “employees” within the meaning of the Act and so 
entitled to bring an unfair labor practice claim, but then, on the other 
hand, holding that these same employees are “effectively deprived of any 
remedy . . . ” See post, at 911. This argument completely ignores the 
fact that today’s decision leaves intact the cease and desist order imposed 
by the Board, see n. 7, supra, one of the Act’s traditional remedies for 
discriminatory discharge cases. Were petitioners to engage in similar 
illegal conduct, they would be subject to contempt proceedings and pen-
alties. This threat of contempt sanctions thereby provides a significant 
deterrent against future violations of the Act. At the same time, we fully 
recognize that the reinstatement and backpay awards afford both more 
certain deterrence against unfair labor practices and more meaningful 
relief for the illegally discharged employees. Nevertheless, we remain 
bound to respect the directives of the INA as well as the NLRA and to 
guard against judicial distortion of the statutory limits placed by Congress 
on the Board’s remedial authority. Any other solution must be sought in 
Congress and not the courts.
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Court of Appeals plainly exceeded its limited authority under 
the Act.14

B
The Court of Appeals similarly exceeded its limited author-

ity of judicial review by modifying the Board’s order so as to 
require petitioners to draft the reinstatement offers in Span-
ish and to ensure verification of receipt. While such require-
ments appear unobjectionable in that they constitute a rather 
trivial burden, they represent just the type of informed judg-
ment which calls for the Board’s superior expertise and long 
experience in handling specific details of remedial relief. 
See, e. g., NLRB v. J. Weingarten, Inc., 420 U. S. 251, 
266-267 (1975); NLRB v. Erie Resistor Corp., 373 U. S., at 
236. If the court believed that the Board had erred in failing 
to impose such requirements, the appropriate course was to 
remand back to the Board for reconsideration. NLRB v. 
Food Store Employees, 417 U. S. 1 (1974). Such action 
“best respects the congressional scheme investing the Board 
and not the courts with broad powers to fashion remedies 
that will effectuate national labor policy.” Id., at 10; see 
2 T. Kheel, Labor Law § 7.04[3][e] (1984).

The court’s requirement that the reinstatement offers be 
held open for four years is vulnerable to similar attack. The 
court simply had no justifiable basis for displacing the 
Board’s discretionary judgment about the proper time period 
for acceptance of the reinstatement offers. Rather than en-
larging the Board’s remedial order in this fashion, the court 
was required to remand for the Board to consider the altema- 

14 In light of our disposition of this issue, we find it unnecessary to con-
sider petitioners’ claim that the minimum backpay awards are “punitive,” 
and hence beyond the authority of the Board under Republic Steel Corp. v. 
NLRB, 311 U. S. 7, 9-12 (1940). We may thus avoid entering into what 
we have previously deemed “the bog of logomachy” as to what is “reme-
dial” and what is “punitive.” NLRB v. Seven-Up Bottling Co., 344 U. S. 
344, 348 (1953).
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tive grounds on which the court believed the offers to have 
been deficient and to decide upon new forms for the rein-
statement offers. NLRB v. Food Store Employees, supra.

V
For the reasons given above, we reverse the judgment of 

the Court of Appeals insofar as it imposed a minimum 
backpay award and mandated certain specifics of the rein-
statement offers. We therefore remand the case to the 
Court of Appeals with instructions to remand it back to the 
Board to permit formulation of an appropriate remedial order 
consistent with this Court’s opinion.

It is so ordered.

Just ice  Bren nan , with whom Justi ce  Mars hall , 
Justic e Blac kmu n , and Justi ce  Stevens  join, concur-
ring in part and dissenting in part.

I fully agree with the Court to the extent it holds, first, 
that undocumented aliens are “employees” within the mean-
ing of §2(3) of the National Labor Relations Act (NLRA), 29 
U. S. C. § 152(3), and, second, that petitioners plainly vio-
lated § 8(a)(3) of the Act, 29 U. S. C. § 158(a)(3), when they 
reported their undocumented alien employees to the Immi-
gration and Naturalization Service (INS) in retaliation for 
participating in union activities. Accordingly, I join Parts I, 
II, and III of the Court’s opinion. However, because the 
Court’s treatment of the appropriate remedy departs so 
completely from our prior cases, I dissent from Part IV 
of the opinion.

The Court’s first mistake is to ignore the fact that the 
Board, rather than seeking a remand, has expressly urged 
that we affirm the 6-month backpay and reinstatement rem-
edy provided in the Court of Appeals’ enforcement order, be-
cause it is fully satisfied that the court’s order “effectuates 
the purposes of the NLRA.” Brief for Respondent 11. Of 
course, it is generally true, as the Court observes, ante, at 
900, n. 10, that the proper course for a reviewing court that 
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finds a Board remedy inadequate is to remand to the Board, 
rather than attempting in the first instance to fashion its own 
remedy. Such a rule protects the Board’s congressionally 
delegated power “to fashion remedies that will effectuate na-
tional labor policy” from usurpation by the courts. NLRB v. 
Food Store Employees, 417 U. S. 1, 10 (1974). In this case, 
however, the Board has fully acquiesced in the remedy devel-
oped by the Court of Appeals and, consequently, no purpose 
would be served by remanding to the Board for further con-
sideration of the remedy question. We should instead ap-
proach this case as if the Board had developed the remedial 
order on its own motion and the Court of Appeals had simply 
enforced that order.

The Court compounds this initial error by devising a new 
standard for reviewing the propriety of remedies ordered 
under the NLRA. At the outset of its discussion, the Court 
correctly states that we have consistently interpreted § 10(c) 
of the NLRA, 29 U. S. C. § 160(c), as “vesting in the Board 
the primary responsibility and broad discretion to devise 
remedies that effectuate the policies of the Act, subject only 
to limited judicial review.” Ante, at 898-899. The Court 
goes on, however, to concoct a new standard of review, which 
considers whether the terms of a remedial order are “suffi-
ciently tailored” to the unfair labor practice it is intended 
to redress. Ante, at 901. Applying its newly minted stand-
ard to this case, the Court finds that the remedial order 
challenged here involved the imposition of requirements on 
petitioners that “d[o] not lie within the Board’s own powers.” 
Ante, at 900. Our prior cases, however, provide no support 
whatsoever for this new standard. Indeed, we have ex-
plained that “[w]hen the Board . . . makes an order of res-
toration by way of backpay, the order ‘should stand unless it 
can be shown that the order is a patent attempt to achieve 
ends other than those which can fairly be said to effectuate 
the policies of the Act.’” NLRB v. Seven-Up Bottling Co., 
344 U. S. 344, 346-347 (1953) (emphasis added) (quoting 
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Virginia Electric & Power Co. n . NLRB, 319 U. S. 533, 540 
(1943)). And we have repeatedly emphasized that a court 
has only limited authority to review remedial orders devel-
oped by the Board to effectuate the purposes of the Act. 
See NLRB v. J. H. Rutter-Rex Mfg. Co., 396 U. S. 258, 
262-263 (1969); NLRB v. Seven-Up Bottling Co., supra, at 
346; Phelps Dodge Corp. v. NLRB, 313 U. S. 177, 194 (1941). 
Because of that consistent pattern of deference, our cases 
have never before considered whether a particular remedy is 
“sufficiently tailored” to the harm it seeks to cure.

If the appropriate standard of review is applied to this 
case, it is clear that the judgment of the Court of Appeals 
should be affirmed in its entirety as the Board urges. It is 
undisputed that absent petitioners’ illegal conduct, the five 
employees involved here would certainly have continued 
working for and receiving wages from petitioners for some 
period of time beyond February 18, 1977—the date on which 
they were discriminatorily discharged. It is equally clear, 
therefore, that each of these employees suffered some loss of 
income that was directly attributable to petitioners’ unfair 
labor practices. Accordingly, given such circumstances, it is 
perfectly reasonable that the Board should in the exercise of 
its broad remedial powers under § 10(c) of the Act fashion 
a remedy designed to restore those employees “as nearly 
as possible [to the situation] that . . . would have obtained 
but for the illegal discrimination,” Phelps Dodge, supra, at 
194, including reinstatement and an award of appropriate 
backpay. Such a remedial order is in no sense “punitive,” 
since it serves the dual purposes of making whole those 
employees who were injured by petitioners’ conduct and 
of vindicating the important public purposes of the NLRA. 
Virginia Electric & Power Co. v. NLRB, supra, at 543. 
The reinstatement order and the award of a minimum of 
six months’ backpay ordered by the Court of Appeals and 
supported here by the Board reflect, in my view, a wholly 
reasonable effort to effectuate those purposes.
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The Court, however, identifies what it considers to be two 
significant problems with that order. First, the 6-month 
backpay award, in the Court’s view, rests solely on “conjec-
ture” and “speculation” and is therefore not “sufficiently 
tailored to the actual, compensable injuries suffered by the 
discharged employees.” Ante, at 901. Second, the Court 
insists that “in computing backpay, the employees must be 
deemed ‘unavailable’ for work (and the accrual of backpay 
therefore tolled) during any period when they were not 
lawfully entitled to be present and employed in the United 
States.” Ante, at 903.

With respect to the Court’s first assertion, it is clear that 
the Board’s decision to support the backpay award ordered 
by the Court of Appeals rests squarely upon its own judg-
ment that this award estimates with a fair degree of precision 
the period that these employees would have continued work-
ing for petitioners had petitioners not reported them to the 
INS. Indeed, as the Board points out, such an award is no 
more speculative or conjectural than those developed in other 
situations commonly confronted by the Board in which it is 
not clear how long an employment relationship would have 
continued in the absence of an unfair labor practice. See, 
e. g., Buncher v. NLRB, 405 F. 2d 787, 789-790 (CA3 1968), 
cert, denied, 396 U. S. 828 (1969); NLRB v. Superior Roof-
ing Co., 460 F. 2d 1240, 1241 (CA9 1972); NLRB v. Miami 
Coca-Cola Bottling Co., 360 F. 2d 569, 572-573 (CA5 1966).1

1 Under the guidelines developed by the General Counsel of the NLRB, 
the period covered by a backpay award generally includes the time from 
the discriminatory discharge until the discriminatee either rejects a bona 
fide offer of reinstatement or is reinstated. See NLRB Casehandling 
Manual § 10530.1(a) (1977). In this case, of course, because the five un-
documented alien employees accepted voluntary departure as a substitute 
for deportation immediately following their illegal discharge, this normal 
method of calculating the period of backpay cannot be applied. Instead, 
just as in Buncher v. NLRB, an estimate must be made of the income these 
employees would have earned but for petitioners’ unfair labor practices. 
As the Board has explained, the 6-month period adopted by the Court of 
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As to the second assertion, the Court provides no explana-
tion for its conclusion that these employees were “unavail-
able” for work, as a matter of law, following their return to 
Mexico and that any entitlement to backpay that might oth-
erwise have accrued during that period is therefore tolled. 
In the first place, such a holding overlooks the Board’s long-
standing practice of forgiving periods of unavailability that 
are due to the employer’s own illegal conduct. See, e. g., 
Graves Trucking Inc., 246 N. L. R. B. 344, 345 (1979), enf’d 
as modified, 692 F. 2d 470, 474-477 (CA7 1982); Moss Plan-
ning Mill Co., 103 N. L. R. B. 414, enf’d, 206 F. 2d 557 (CA4 
1953); cf. J. Truett Payne Co. v. Chrysler Motors Corp., 451 
U. S. 557, 566-567 (1981) (“[I]t does not come with very good 
grace for the wrongdoer to insist upon specific and certain 
proof of the injury ... it has itself inflicted”). In this case, 
as the Board explains, see Brief for Respondent 45, n. 44, 
these employees would not necessarily have been found un-
available, because their immediate departure from the coun-
try was plainly and directly attributable to petitioners’ illegal 
conduct. Thus, by presuming to foreclose a remedy that the 
Board itself is prepared to grant, the Court today is far more 
guilty of usurping the remedial functions of the Board than 
was the Court of Appeals.2

Appeals reflects a reasonable estimate, under the particular circumstances 
of this case, of the earnings that these employees lost as a result of peti-
tioners’ illegal conduct.

2 The Court of Appeals expressed concern that some of the discharged 
alien employees might not be able to establish—because of their undocu-
mented immigration status—that they were lawfully available for re-
employment during the normal backpay period between their illegal dis-
charge and acceptance of reinstatement, and would therefore not be 
entitled to claim backpay. See 672 F. 2d 592, 606 (CA71982); App. to Pet. 
for Cert. 28a. But, in order to ensure that petitioners bore some respon-
sibility for the “discriminatory act[s] which caused these employees to lose 
their jobs,” the court concluded that a minimum backpay award was neces-
sary to effectuate the purposes of the NLRA. 672 F. 2d, at 606; see also 
App. to Pet. for Cert. 28a. As the Board explains in its brief, such a 
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More importantly, the Court never addresses the disturb-
ing anomaly it creates by holding in Parts II and III that un-
documented aliens are “employees” within the meaning of the 
Act, and thereby entitled to all of the protections that come 
with that status, but then finding in Part IV that these same 
alien employees are effectively deprived of any remedy, de-
spite a clear violation of the NLRA by their employer. In 
Part II, the Court concludes that undocumented aliens must 
be considered employees protected under the Act, notwith-
standing the fact that they are not lawfully entitled to be 
present in the United States while they are employed here. 
Ante, at 891-894. But that holding is then flatly contra-
dicted by the Court’s assertion in Part IV that these alien 
employees must be considered “unavailable” for work, and 
therefore not entitled to backpay under the NLRA, during 
any period when they were not lawfully entitled to be present 
in the United States. Ante, at 903. If these undocumented 
alien employees are entitled, as the Court finds they are, to 
press an unfair labor practice claim before the Board on the 
basis of their discriminatory discharge by petitioners, and 
if the Board may properly find that an unfair labor practice 
was committed, then I fail to see why these same employees 
should be stripped of the normal remedial protections of 
the Act.

The contradiction in the Court’s opinion is total. In 
explaining why enforcement of the NLRA with respect to 
undocumented alien employees is compatible with national 
immigration policy, the Court observes:

“Application of the NLRA helps to assure that the 
wages and employment conditions of lawful residents are 
not adversely affected by the competition of illegal alien 

backpay award is wholly consistent with its own longstanding policy that 
“where unavailability is due to an illness, injury, or other event that would 
not have occurred but for the unlawful discharge, backpay liability will not 
be tolled for that period.” Brief for Respondent 45, n. 44.
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employees who are not subject to the standard terms of 
employment. If an employer realizes that there will be 
no advantage under the NLRA in preferring illegal 
aliens to legal resident workers, any incentive to hire 
such illegal aliens is correspondingly lessened.” Ante, 
at 893.

But the force of this logic is blunted by the Court’s decision to 
restrict drastically the remedies available to undocumented 
alien employees. Once employers, such as petitioners, real-
ize that they may violate the NLRA with respect to their 
undocumented alien employees without fear of having to rec-
ompense those workers for lost backpay, their “incentive to 
hire such illegal aliens” will not decline, it will increase. And 
the purposes of both the NLRA and the Immigration and 
Naturalization Act (INA) that are supposedly served by 
today’s decision will unquestionably be undermined.3

Moreover, permitting backpay awards in these circum-
stances creates little risk of undermining the policies of the 
INA. As long as offers of reinstatement are conditioned 
upon the employee’s legal reentry to this country, any incen-
tive to return illegally to the United States that such a 
Board-ordered remedy might otherwise create is, as the 
Court itself properly notes, see ante, at 902-903, effectively 
removed.

Finally, with respect to the Court of Appeals’ requirement 
that the offers of reinstatement remain open for four years to 
permit the discharged alien employees a reasonable time to 

3 In its struggle to justify the contradiction it has created, the Court 
recognizes, as it must, that “reinstatement and backpay awards afford both 
more certain deterrence against unfair labor practices and more mean-
ingful relief for the illegally discharged employees.” Ante, at 904, n. 13. 
Given that fact, the Board’s resolute position that reinstatement and back-
pay awards are necessary to effectuate the policies of the NLRA, and the 
fact that the policies of the INA do not require the Court’s result, I am at a 
loss to understand why the Court insists upon denying these employees the 
normal remedies that the Board has seen fit to provide.
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seek legal reentry to the United States, that these offers be 
drafted in Spanish, and that receipt of the offers be verified, 
it should be noted that all of these remedies serve, in the 
judgment of the Board, “reasonably [to] effectuate the pur-
poses of the Act in the circumstances of this case.” Brief for 
Respondent 47. Although, as I have said, I generally agree 
with the Court that reviewing courts should remand to the 
Board rather than unilaterally imposing modifications of this 
sort, see ante, at 905-906, it seems clear that in this case the 
Board has fully accepted these requirements as measures 
that further national labor policy and accommodate the com-
peting purposes of the INA. Under those circumstances, 
I see no reason to require a remand. Accordingly, I would 
affirm the judgment of the Court of Appeals.

Justic e  Powell , with whom Justic e  Rehn qu ist  joins, 
concurring in part and dissenting in part.

I dissent from the Court’s finding that the illegal aliens 
involved in this case are “employees” within the meaning of 
that term in the National Labor Relations Act. It is unlikely 
that Congress intended the term “employee” to include—for 
purposes of being accorded the benefits of that protective 
statute—persons wanted by the United States for the viola-
tion of our criminal laws. I therefore would hold that the 
illegal alien workers are not entitled to any remedy. Given 
the Court’s holding, however, that they are entitled to the 
protections of the NLRA, I join Part IV of the Court’s 
opinion. *

* Although the difference in the remedy approved by the Court and that 
urged in Just ice  Bre nna n ’s  opinion is essentially one of degree, the for-
mer provides less incentive for aliens to enter and reenter the United 
States illegally.
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TOWER, PUBLIC DEFENDER OF DOUGLAS 
COUNTY, OREGON, et  al . v . GLOVER

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 82-1988. Argued February 22, 1984—Decided June 25, 1984

Petitioner Tower, the Douglas County, Ore., Public Defender, represented 
respondent at a state robbery trial that resulted in respondent’s convic-
tion, and petitioner Babcock, the Oregon State Public Defender, repre-
sented respondent in his unsuccessful appeal from this and at least one 
other conviction. Subsequently, respondent filed in state court a peti-
tion for postconviction relief, seeking to have his conviction set aside 
on the ground that petitioners had conspired with various state officials, 
including the trial and appellate court judges and the former Attorney 
General, to secure respondent’s conviction. On the following day, re-
spondent filed the instant action against petitioners in Federal District 
Court under 42 U. S. C. § 1983, seeking only to recover punitive dam-
ages on the basis of factual allegations that were identical to those made 
in the state-court petition. The District Court granted petitioners’ mo-
tion to dismiss the § 1983 action, holding that public defenders are abso-
lutely immune from § 1983 liability, but the Court of Appeals reversed 
and remanded the case for trial. Prior to the Court of Appeals’ decision, 
the state-court proceedings came to trial and resulted in a finding that 
there had been no conspiracy to convict respondent.

Held:
1. Respondent’s complaint adequately alleges conduct “under color of” 

state law for purposes of § 1983, in view of the conspiracy allegations. 
Although appointed counsel in a state criminal prosecution does not act 
“under color of” state law in the normal course of conducting the defense, 
Polk County v. Dodson, 454 U. S. 312, an otherwise private person acts 
“under color of” state law when engaged in a conspiracy with state 
officials to deprive another of federal rights, Dennis v. Sparks, 449 
U. S. 24. Pp. 919-920.

2. State public defenders are not immune from liability under § 1983 
for intentional misconduct by virtue of alleged conspiratorial action with 
state officials that deprives their clients of federal rights. For purposes 
of § 1983, immunities are predicated upon a considered inquiry into the 
immunity historically accorded the relevant official at common law and 
the interests behind it. No immunity for public defenders, as such, 
existed at common law in 1871, when § 1983’s predecessor was enacted, 
because there was no such office in existence at that time. Although a 
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public defender has a reasonably close “cousin” in the English barrister, 
and although barristers enjoyed in the 19th century and still enjoy a 
broad immunity from liability for negligent misconduct, nevertheless 
barristers have never enjoyed immunity from liability for intentional 
misconduct. In this country the public defender’s only 19th-century 
counterpart was a privately retained lawyer, and such a lawyer would 
not have enjoyed immunity from tort liability for intentional misconduct 
such as that allegedly involved here. Nor is immunity warranted on the 
asserted ground that public defenders have responsibilities similar to 
those of a judge or prosecutor and should enjoy similar immunities in 
order, ultimately, not to impair the State’s attempt to meet its constitu-
tional obligation to furnish criminal defendants with effective counsel, 
and in order to prevent inundation of the federal courts with frivolous 
lawsuits. It is for Congress to determine whether § 1983 litigation has 
become too burdensome to state or federal institutions and, if so, what 
remedial action is appropriate. Pp. 920-923.

3. It is open to the District Court on remand to consider whether re-
spondent is now collaterally estopped in this action by the state court’s 
finding that the alleged conspiracy never occurred. Pp. 923-924.

700 F. 2d 556, affirmed and remanded.

O’Conn or , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Whit e , Pow el l , and Rehn qu ist , JJ., joined, and in all but the 
first paragraph of Part IV of which Brenn an , Mars ha ll , Blac kmu n , 
and Stev ens , JJ., joined. Brenn an , J., filed an opinion concurring in 
part and concurring in the judgment, in which Mars ha ll , Black mun , 
and Steve ns , JJ., joined, post, p. 924.

Dave Frohnmayer, Attorney General of Oregon, argued 
the cause for petitioners. With him on the briefs were 
William F. Gary, Deputy Attorney General, James E. 
Mountain, Jr., Solicitor General, and Michael D. Reynolds, 
William F. Nessly, Jr., and Roy E. Pulvers, Assistant 
Attorneys General.

Craig K. Edwards argued the cause for respondent. With 
him on the brief was Richard A. Slottee.*

*Jim Smith, Attorney General, Mitchell D. Franks, and James A. 
Peters and Eric J. Taylor, Assistant Attorneys General, filed a brief 
for the State of Florida as amicus curiae urging reversal.

John S. Ransom and Diane L. Alessi filed a brief for the National 
Association of Criminal Defense Lawyers et al. as amici curiae urging 
affirmance.
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Justi ce  O’Connor  delivered the opinion of the Court.
Petitioners are two public defenders working in the State 

of Oregon. Petitioner Bruce Tower, the Douglas County 
Public Defender, represented respondent Billy Irl Glover at 
one of Glover’s state trials on robbery charges, at which 
Glover was convicted. Petitioner Gary Babcock, the Oregon 
State Public Defender, represented Glover in Glover’s unsuc-
cessful state-court appeal from this and at least one other 
conviction.

In an action brought under 42 U. S. C. §1983, Glover 
alleges that petitioners conspired with various state officials, 
including the trial and appellate court judges and the former 
Attorney General of Oregon, to secure Glover’s conviction. 
Glover seeks neither reversal of his conviction nor compensa-
tory damages, but asks instead for $5 million in punitive dam-
ages to be awarded against each petitioner. App. 5, 9. We 
conclude that public defenders are not immune from liability 
in actions brought by a criminal defendant against state pub-
lic defenders who are alleged to have conspired with state 
officials to deprive the § 1983 plaintiff of federal constitutional 
rights.

I
Glover was arrested on February 1, 1976, in Del Norte 

County, Cal. Pet. for Cert, in Glover v. Dolan, 0. T. 1978, 
No. 78-5457, p. 3. The State of California extradited Glover 
to Benton County, Ore., on December 6, 1976? Upon arriv-
ing in Oregon Glover immediately filed for habeas corpus re-
lief in Federal District Court, seeking, apparently, a stay of 

‘Motion for Leave to Proceed In Forma Pauperis filed in connection 
with Pet. for Cert, in Glover v. Dolan, 0. T. 1978, No. 78-5457, p. 4; 
Glover v. Dolan, No. 77-276 (Dist. Ct. Ore.) (Magistrate’s Findings and 
Recommendation, Dec. 6, 1977), reprinted in App. to Response to Pet. for 
Cert, in Glover v. Dolan, 0. T. 1978, No. 78-5457, p. A-l.
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his pending state-court trial. A hearing on this petition was 
held in January 1977, and immediate relief was denied.2

Before any final disposition of his federal habeas action, 
Glover was tried and convicted on different robbery charges 
in at least two Oregon state courts. One trial—the trial to 
which this § 1983 action is directly linked—was held in Doug-
las County Circuit Court, case No. 76-0386. Glover was 
represented by petitioner Tower, and was convicted. Peti-
tioner Babcock represented Glover in the appeal from that 
conviction. The conviction was summarily affirmed by the 
Oregon Court of Appeals on January 18, 1978. Oregon n . 
Glover, 32 Ore. App. 177, 573 P. 2d 780. A second robbery 
trial—the trial in connection with which Glover had filed his 
federal habeas action—was held in the Benton County Circuit 
Court, case No. 31159. Pet. for Cert, in No. 78-5457, supra, 
at 6, 9. On April 6, 1977, Glover was convicted; five days 
later he was sentenced to 10 years in prison. This conviction 
was affirmed on April 17, 1978. Oregon v. Glover, 33 Ore. 
App. 553, 577 P. 2d 91. Petitioner Babcock represented 
Glover in this state-court appeal as well.

Meanwhile, on December 6, 1977, the Federal Magistrate 
to whom Glover’s habeas petition had been referred recom-
mended that it be dismissed. On March 6, 1978, the District 
Court dismissed the habeas petition on the ground that 
Glover had failed to exhaust state remedies. Glover v. 
Dolan, No. 77-276 (Dist. Ct. Ore.). Glover gave notice of 
appeal to the Court of Appeals for the Ninth Circuit, but the 
District Court refused to issue a certificate of probable cause. 
The Court of Appeals dismissed Glover’s application for a 
certificate of probable cause on July 12, 1978, agreeing with 
the District Court that Glover had failed to exhaust state 
remedies. Glover v. Dolan, No. 78-8077 (CA9). In a 
petitition for a writ of certiorari filed with this Court, Glover 

2Id., at A-2; Pet. for Cert, in Glover v. Dolan, 0. T. 1978, No. 78-5457, 
p. 10; Glover v. Dolan, supra, at A-2.
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contended that the Ninth Circuit and the District Court had 
erred in requiring him to exhaust state-court remedies before 
bringing his federal habeas petition. This Court denied the 
petition for certiorari. 439 U. S. 1075 (1979).

While incarcerated in the Oregon State Penitentiary, 
Glover then initiated new lawsuits, again attacking his con-
viction simultaneously in both state and federal courts, and 
these suits, again, proceeded in parallel for almost three 
years. First, on December 11, 1980, Glover filed a petition 
for postconviction relief in the Circuit Court of the State of 
Oregon for Marion County, seeking to have his conviction 
set aside on the basis of the alleged conspiracy between his 
lawyers and various state officials. This state-court petition 
was later consolidated with a petition for postconviction relief 
filed in connection with Glover’s Benton County conviction. 
On the following day, December 12, 1980, Glover filed this 
§ 1983 action against petitioners in Federal District Court.3 
His factual allegations were identical to those made in the 
state-court petition—indeed, Glover simply appended copies 
of papers filed in state court to his federal-court complaint.

On April 1, 1981, the Federal District Court granted peti-
tioners’ motion to dismiss Glover’s § 1983 action, relying on a 
decision of the Court of Appeals for the Ninth Circuit that 
had held public defenders absolutely immune from §1983 
liability, Miller v. Barilla, 549 F. 2d 648 (1977). App. B 
to Pet. for Cert.

On February 23, 1983, the consolidated state-court peti-
tions came to trial before the Marion County Circuit Court. 
The state court found that there had been no conspiracy to 

3 We note that Glover’s § 1983 complaint, filed December 12, 1980, as-
serts that Glover has not “begun other lawsuits in state or federal court 
dealing with the same facts involved in this [§ 1983] action or otherwise 
relating to [his] imprisonment.” App. 2. This statement was apparently 
accurate when Glover signed the complaint, but had ceased to be so when 
the complaint was actually filed in Federal District Court. There is no 
reference in the decisions of the Federal District Court or Court of Appeals 
to the parallel proceedings that were then in progress in the state courts.
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convict Glover and therefore denied Glover’s request for 
relief.4 Two weeks later, on March 1, 1983, the Court of 
Appeals for the Ninth Circuit reversed the Federal District 
Court’s decision and remanded for trial in light of this Court’s 
decisions in Ferri n . Ackerman, 444 U. S. 193 (1979), and 
Polk County v. Dodson, 454 U. S. 312 (1981). 700 F. 2d 556. 
On May 31, 1983, petitioners filed in this Court a petition 
for writ of certiorari to the Court of Appeals for the Ninth 
Circuit. On June 29, 1983, Glover filed a notice of appeal in 
the State Court of Oregon Court of Appeals on the consoli-
dated judgment from the Marion County court. The Oregon 
Court of Appeals dismissed Glover’s appeal for failure to 
prosecute on August 22, 1983. We issued a writ of certiorari 
to the Court of Appeals for the Ninth Circuit on October 3, 
1983. 464 U. S. 813.

II
Title 42 U. S. C. § 1983 provides that “[e]very person” who 

acts “under color of” state law to deprive another of constitu-
tional rights shall be liable in a suit for damages. Petitioners 
concede, and the Court of Appeals agreed, that Glover’s 
conspiracy allegations “cast the color of state law over 
[petitioners’] actions.” Brief for Petitioners 14; see 700 
F. 2d., at 558, n. 1.

4 In its “Findings of Fact” the Marion County Court stated:
“1. The trial judge did not act to the prejudice of the petitioner in that:

“b) Trial judge did not arbitrarily exclude evidence and witnesses.
“c) Trial judge did not participate in a conspiracy against petitioner with 
the trial counsel.
“2. Petitioner was afforded effective assistance of trial counsel as trial 
counsel was adequately prepared for trial in securing the necessary evi-
dence and witnesses.

“4. Petitioner was afforded effective assistance of appellate counsel. . . .” 
Marion County Circuit Court’s Findings of Fact, Conclusions of Law and 
Judgment in No. 125,747, pp. 2-3, (June 2, 1983).
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In Polk County v. Dodson, supra, we held that appointed 
counsel in a state criminal prosecution, though paid and ulti-
mately supervised by the State, does not act “under color of” 
state law in the normal course of conducting the defense. 
See also Ferri v. Ackerman, supra. In Dennis v. Sparks, 
449 U. S. 24, 27-28 (1980), however, the Court held that 
an otherwise private person acts “under color of” state law 
when engaged in a conspiracy with state officials to deprive 
another of federal rights. Glover alleges that petitioners 
conspired with state officials, and his complaint, therefore, 
includes an adequate allegation of conduct “under color of” 
state law.

Ill
On its face § 1983 admits no immunities. But since 1951 

this Court has consistently recognized that substantive doc-
trines of privilege and immunity may limit the relief available 
in § 1983 litigation. See Imbler v. Pachtman, 424 U. S. 409, 
417-419 (1976); Pulliam v. Allen, 466 U. S. 522 (1984). 
The Court has recognized absolute § 1983 immunity for 
legislators acting within their legislative roles, Tenney n . 
Brandhove, 341 U. S. 367 (1951), for judges acting within 
their judicial roles, Pierson v. Ray, 386 U. S. 547, 554-555 
(1967), for prosecutors, Imbler v. Pachtman, supra, and for 
witnesses, Briscoe v. LaHue, 460 U. S. 325 (1983), and has 
recognized qualified immunity for state executive officers 
and school officials, see Scheuer v. Rhodes, 416 U. S. 232 
(1974); Wood v. Strickland, 420 U. S. 308 (1975).

Section 1983 immunities are “predicated upon a considered 
inquiry into the immunity historically accorded the relevant 
official at common law and the interests behind it.” Imbler 
v. Pachtman, supra, at 421; Pulliam v. Allen, supra, at 
529. If an official was accorded immunity from tort actions 
at common law when the Civil Rights Act was enacted in 
1871, the Court next considers whether § 1983’s history or 
purposes nonetheless counsel against recognizing the same 
immunity in §1983 actions. See Imbler y. Pachtman, 
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supra, at 424-429; Briscoe v. LaHue, supra, at 335-337. 
Using this framework we conclude that public defenders have 
no immunity from § 1983 liability for intentional misconduct 
of the type alleged here.

No immunity for public defenders, as such, existed at 
common law in 1871 because there was, of course, no such 
office or position in existence at that time. The first 
public defender program in the United States was reportedly 
established in 1914. Mounts, Public Defender Programs, 
Professional Responsibility, and Competent Representation, 
1982 Wis. L. Rev. 473, 476. Our inquiry, however, cannot 
stop there. Immunities in this country have regularly been 
borrowed from the English precedents, and the public de-
fender has a reasonably close “cousin” in the English bar-
rister. Like public defenders, barristers are not free to pick 
and choose their clients. They are thought to have no formal 
contractual relationship with their clients, and they are 
incapable of suing their clients for a fee. See Rondel v. 
Worsley, [1969] 1 A. C. 191; Kaus & Mallen, The Misguiding 
Hand of Counsel—Reflections on “Criminal Malpractice,” 21 
UCLA L. Rev. 1191, 1193-1195, nn. 7-9 (1974). It is there-
fore noteworthy that English barristers enjoyed in the 19th 
century, as they still do today, a broad immunity from liabil-
ity for negligent misconduct. Rondel v. Worsley, supra, a 
recent decision from the House of Lords, traces this immu-
nity from its origins in 1435 until the present. Nevertheless, 
it appears that even barristers have never enjoyed immunity 
from liability for intentional misconduct, id., at 287 (opinion 
of Lord Pearson), and it is only intentional misconduct that 
concerns us here.

In this country the public defender’s only 19th-century 
counterpart was a privately retained lawyer, and petitioners 
do not suggest that such a lawyer would have enjoyed im-
munity from tort liability for intentional misconduct. Cf. 
Baker v. Humphrey, 101 U. S. 494 (1880); Von Wallhoffen 
v. Newcombe, 10 Hun. 236 (N. Y. Sup. Ct. 1877); Hoopes 
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v. Burnett, 26 Miss. 428 (1853). This pattern has continued. 
Petitioners concede that Oregon, the State in which they 
practice, has given no indication, by statute or appellate 
decision, that public defenders are immune under state tort 
law from liability for intentional misconduct. Indeed, few 
state appellate courts have addressed the question of public 
defender immunity;5 none to our knowledge has concluded 
that public defenders should enjoy immunity for intentional 
misconduct. It is true that at common law defense counsel 
would have benefited from immunity for defamatory state-
ments made in the course of judicial proceedings, see Imbler 
v. Pachtman, supra, at 426, n. 23, and 439 (Whi te , J., 
concurring in judgment), but this immunity would not have 
covered a conspiracy by defense counsel and other state 
officials to secure the defendant’s conviction.

Finally, petitioners contend that public defenders have 
responsibilities similar to those of a judge or prosecutor, 
and therefore should enjoy similar immunities. The threat 
of § 1983 actions based on alleged conspiracies among de-
fense counsel and other state officials may deter counsel from 
engaging in activities that require some degree of coopera-
tion with prosecutors—negotiating pleas, expediting trials 
and appeals, and so on. Ultimately, petitioners argue, the 
State’s attempt to meet its constitutional obligation to furnish 
criminal defendants with effective counsel will be impaired. 
At the same time, the federal courts may be inundated with 
frivolous lawsuits.

Petitioners’ concerns may be well founded, but the remedy 
petitioners urge is not for us to adopt. We do not have a 

5 Windsor v. Gibson, 424 So. 2d 888 (Fla. App. 1982); Donigan v. Finn, 
95 Mich. App. 28, 290 N. W. 2d 80 (1980); Reese v. Danforth, 486 Pa. 479, 
406 A. 2d 735 (1979); Spring v. Constantino, 168 Conn. 563, 362 A. 2d 871 
(1975). But see Scott v. City of Niagara Falls, 95 Mise. 2d 353, 407 
N. Y. S. 2d 103 (Sup. 1978) (public defenders enjoy immunity for dis-
cretionary decisions taken in pursuance of their duties as public defenders).
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license to establish immunities from §1983 actions in the 
interests of what we judge to be sound public policy. It is 
for Congress to determine whether § 1983 litigation has be-
come too burdensome to state or federal institutions and, if 
so, what remedial action is appropriate. We conclude that 
state public defenders are not immune from liability under 
§ 1983 for intentional misconduct, “under color of” state law, 
by virtue of alleged conspiratorial action with state officials 
that deprives their clients of federal rights.

IV
As we have already described supra, at 916-919, Glover 

has already had more than one day in court. Indeed, those 
not familiar with the delicate intricacies of § 1983 jurisdiction 
might characterize Glover’s successful initiation and prosecu-
tion of entirely parallel and duplicative state and federal 
actions as a great waste of judicial resources. But it appears 
that by now, at least, Glover has exhausted or defaulted on 
state-court opportunities to have his conviction set aside on 
the basis of the alleged conspiracy among his lawyers and 
state officials. We therefore have no occasion to decide if a 
Federal District Court should abstain from deciding a § 1983 
suit for damages stemming from an unlawful conviction pend-
ing the collateral exhaustion of state-court attacks on the 
conviction itself.6 Cf. Younger v. Harris, 401 U. S. 37 (1971) 
(federal court may not enjoin ongoing criminal proceeding); 
Preiser y. Rodriguez, 411 U. S. 475 (1973) (§ 1983 action 
for injunctive relief may not be used to bypass exhaustion 
requirements of federal habeas corpus action); Juidice v. 
Vail, 430 U. S. 327, 339, n. 16 (1977) (this Court has had 
no occasion to determine whether a §1983 damages action 
may engage Younger principles); Patsy v. Florida Board of 

6 See, e. g., Meadows v. Evans, 529 F. 2d 385, 386 (CA5 1976), aff’d en 
banc, 550 F. 2d 345, cert, denied, 434 U. S. 969 (1977); Martin v. Merola, 
532 F. 2d 191, 194-195 (CA2 1976); Guerro v. Mulhearn, 498 F. 2d 1249, 
1251-1255 (CAI 1974); Alexander v. Emerson, 489 F. 2d 285 (CA5 1973).
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Regents, 457 U. S. 496, 518-519 (1982) (Whi te , J., con-
curring in part) (“[A] defendant in a civil or administrative 
enforcement proceeding may not enjoin and sidetrack that 
proceeding by resorting to a § 1983 action in federal court”).

It is open to the District Court on remand to consider 
whether Glover is now collaterally estopped in this action 
by the state court’s finding that the conspiracy alleged 
in Glover’s §1983 complaint never occurred. Allen n . 
McCurry, 449 U. S. 90 (1980); see n. 4, supra. The judg-
ment of the Court of Appeals for the Ninth Circuit is 
affirmed. The case is remanded for further proceedings 
consistent with this opinion.

It is so ordered.
Justi ce  Brenn an , with whom Justi ce  Mars hall , 

Justi ce  Blackm un , and Justi ce  Stevens  join, concur-
ring in part and concurring in the judgment.

I agree fully with both the Court’s judgment and the 
reasoning used to arrive at its conclusion. Ordinarily, such 
complete agreement would make further writing quite un-
necessary. But this is not an ordinary case. Although the 
issue was never raised by the parties, and although, as the 
Court properly concedes, the issue has absolutely no bearing 
on the disposition of this case, the Court nevertheless has 
seen fit to observe that it “ha[s] no occasion to decide” 
whether federal courts should “abstain” from deciding a state 
prisoner’s § 1983 suit for damages stemming from an unlawful 
conviction pending that prisoner’s exhaustion of collateral 
state-court challenges to his conviction. Ante, at 923. 
The reasons why the Court has no “occasion” to decide this 
question are clear enough: The question was never pressed or 
passed upon below, never briefed or argued in this Court, 
and, because respondent Glover has already exhausted all 
state-court remedies, the issue has no bearing whatsoever 
on the proper resolution of the controversy we have been 
called upon to decide. Accordingly, I join all of the Court’s 
opinion except the unnecessary paragraph at the beginning of 
Part IV.
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WASHINGTON METROPOLITAN AREA TRANSIT 
AUTHORITY v. JOHNSON ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT

No. 83-747. Argued April 24, 1984—Decided June 26, 1984

Section 4(a) of the Longshoremen’s and Harbor Workers’ Compensation 
Act (LHWCA or Act) provides that “[e]very employer shall be liable for 
and shall secure the payment to his employees” of compensation payable 
under the Act, and further provides that “[i]n the case of an employer 
who is a subcontractor, the contractor shall be liable for and shall secure 
the payment of such compensation to employees of the subcontractor 
unless the subcontractor has secured such payment.” Section 5(a) pro-
vides that the liability of an “employer” prescribed in § 4 shall be exclu-
sive and in place of all other liability of “such employer” to the employee, 
except that if an “employer” fails to secure payment of compensation as 
required by the Act, an injured employee may elect to claim compensa-
tion under the Act or to maintain an action at law or in admiralty for 
damages. Petitioner, a general contractor governed by the Act and 
responsible for construction of a rapid transit system (Metro) for the 
District of Columbia and surrounding metropolitan area, purchased a 
comprehensive “wrap-up” workers’ compensation insurance policy to 
cover all employees of subcontractors engaged in the construction of 
Metro. Respondents, employees of subcontractors who had not secured 
their own workers’ compensation insurance, after having obtained 
compensation awards from petitioner’s insurer for work-related injuries, 
each brought a tort action against petitioner in Federal District Court 
to supplement such awards. The court in each case awarded summary 
judgment to petitioner, holding that by purchasing workers’ compen-
sation insurance for the employees of its subcontractors, petitioner 
had earned § 5(a)’s immunity from tort suits brought for work-related 
injuries. In a consolidated appeal, the Court of Appeals reversed, 
taking the view that §5(a)’s grant of immunity applies to a general 
contractor only if the contractor secures compensation after the sub-
contractor fails to do so. The court therefore concluded that since 
petitioner unilaterally purchased the “wrap-up” policy and thus pre-
empted its subcontractors, it was not entitled to § 5(a)’s immunity.

Held:
1. Section 5(a)’s grant of immunity extends to general contractors. 

While § 5(a) speaks in terms of an “employer” and a general contractor 
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does not act as an employer of a subcontractor’s employees, there is 
ample evidence in the use of the term “employer” elsewhere in the 
LHWCA to infer that Congress intended the term to include general 
contractors as well as direct employers. This is particularly so with 
respect to § 5(a) inasmuch as granting tort immunity to contractors who 
comply with § 4(a) is consistent with the quid pro quo underlying work-
ers’ compensation statutes whereby in return for the guarantee of com-
pensation, the employees surrender common-law remedies against their 
employers for work-related injuries, while the employer, as a reward for 
securing compensation, is granted immunity from employee tort suits. 
Pp. 933-936.

2. A general contractor qualifies for § 5(a) immunity as long as it does 
not fail to meet its obligations to secure compensation for subcontractor 
employees under § 4(a). Section 4(a) simply places on general contrac-
tors a contingent obligation to secure compensation whenever a subcon-
tractor has failed to do so. This is the most natural reading of § 4(a). 
Moreover, this reading furthers the underlying policy of the LHWCA to 
ensure that workers are not deprived of compensation coverage, and 
saves courts from the onerous task of determining when subcontractors 
have defaulted on their own statutory obligations. Pp. 936-940.

3. Based on the above interpretations of §§4(a) and 5(a), petitioner 
was entitled to immunity from respondents’ tort actions. Far from 
failing to secure payment of compensation as required by the LHWCA, 
petitioner acted above and beyond its statutory obligation by purchasing 
the “wrap-up” insurance on behalf of all its subcontractors. Pp. 940-941.

230 U. S. App. D. C. 297, 717 F. 2d 574, reversed and remanded.

Mars ha ll , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Whit e , Bla ckmun , Powel l , and O’Conno r , JJ., joined. 
Rehn qu ist , J., filed a dissenting opinion, in which Bre nna n and 
Ste ve ns , JJ., joined, post, p. 941.

E. Barrett Prettyman, Jr., argued the cause for petitioner. 
With him on the briefs were Vincent H. Cohen, Walter A. 
Smith, Jr., Robert B. Cave, Susan M. Hoffman, and Arthur 
Larson.

William F. Mulroney argued the cause for respondents. 
With him on the brief were Peter J. Vangsnes and James 
M. Hanny.*

*Briefs of amici curiae urging reversal were filed for the Alliance of 
American Insurers by Thomas D. Wilcox; for the Commonwealth of Vir-
ginia et al. by Gerald L. Baliles, Attorney General of Virginia, and Stephen
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Justic e  Mars hall  delivered the opinion of the Court.
Section 4(a) of the Longshoremen’s and Harbor Workers’ 

Compensation Act (LHWCA or Act), 44 Stat, (part 2) 1426, 
33 U. S. C. § 904(a), makes general contractors responsible 
for obtaining workers’ compensation coverage for the em-
ployees of subcontractors under certain circumstances. The 
question presented by this case is when, if ever, these 
general contractors are entitled to the immunity from tort 
liability provided in §5(a) of the Act, 33 U. S. C. § 905(a).

I
Petitioner Washington Metropolitan Area Transit Author-

ity (WMATA) is a government agency created in 1966 by the 
District of Columbia, the State of Maryland, and the Com-
monwealth of Virginia with the consent of the United States 
Congress.1 WMATA is charged with the construction and 
operation of a rapid transit system (Metro) for the District of 
Columbia and the surrounding metropolitan region. Under 
the interstate compact that governs its existence, WMATA is 
authorized to hire subcontractors to work on various aspects 
of the Metro construction project.2 Since 1966 WMATA has 
engaged several hundred subcontractors, who in turn have 
employed more than a thousand sub-subcontractors.3

Of the multifarious problems WMATA faced in construct-
ing the Metro system, one has been ensuring that workers 
engaged in the project in the District of Columbia are cov-

H. Sachs, Attorney General of Maryland; and for the National Association 
of Minority Contractors by Frederick B. Abramson.

Laurence T. Scott, J. Joseph Barse, and Pamela Bresnahan filed a brief 
for Machean-Grove-Skanska Joint Venture et al. as amici curiae urging 
affirmance.

1 See Washington Metropolitan Area Transit Authority Interstate Com-
pact, Pub. L. 89-774, 80 Stat. 1324; D. C. Code § 1-2431 (1981); 1965 Md. 
Laws, ch. 869; 1966 Va. Acts, ch. 2.

2 See 80 Stat. 1329.
3 For the remainder of this opinion, the term “subcontractor” will be used 

to include both subcontractors and sub-subcontractors.
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ered by workers’ compensation insurance. Under §4(a) of 
the LHWCA,4 general contractors “shall be liable for and 
shall secure the payment of [workers’] compensation to 
employees of the subcontractor unless the subcontractor has 
secured such payment.” 33 U. S. C. § 904(a). A company 
“secures” compensation either by purchasing an insurance 
policy or by obtaining permission from the Secretary of 
Labor to self-insure and make compensation payments di-
rectly to injured workers. 33 U. S. C. § 932(a). The effect 
of §4(a) is to require general contractors like WMATA5 to 
obtain workers’ compensation coverage for the employees of 
subcontractors that have not secured their own compensa-
tion. See infra, at 938.

During the initial phase of Metro construction, which ran 
from 1969 to 1971, WMATA relied upon its subcontractors to 
purchase workers’ compensation insurance for subcontractor 
employees. However, when the second phase of construc-
tion began, WMATA abandoned this policy in favor of a more 
centralized insurance program. As a financial matter, 
WMATA discovered that it could reduce the cost of workers’ 
compensation insurance if it, rather than its numerous sub-
contractors , arranged for insurance. Practical considerations

4 District of Columbia Code § 36-501 (1973) incorporates the LHWCA,
33 U. S. C. § 901 et seq., to cover employees “carrying on any employment 
in the District of Columbia.” In the other two jurisdictions in which 
WMATA operates, state statutes place general contractors under similar
duties to ensure that subcontractor employees are covered by worker’s
compensation insurance. See Md. Ann. Code, Art. 101 et seq. (1979 and 
Supp. 1983); Va. Code §65.1-30 et seq. (1980).

8 Despite contrary findings by the District Courts and Court of Appeals, 
respondents persist in arguing that WMATA is not a general contractor 
for purposes of the LHWCA. Whether WMATA serves as the general 
contractor for the entire Metro construction project turns on a factual in-
quiry into WMATA’s responsibility for supervising project construction. 
Because the lower courts’ findings have ample support in the record, see, 
e. g., App. 163-184, 276-280, we accept their conclusion that WMATA is 
a general contractor for purposes of § 4(a) of the LHWCA. See Rogers 
v. Lodge, 458 U. S. 613 (1982).
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also influenced WMATA’s decision to change its workers’ 
compensation program. Requiring subcontractors to pur-
chase their own insurance apparently hampered WMATA’s 
affirmative action program, because many minority subcon-
tractors were unable to afford or lacked sufficient business 
experience to qualify for their own workers’ compensation 
insurance policies.6 Moreover, as the number of Metro 
subcontractors grew, it became increasingly burdensome for 
WMATA to monitor insurance coverage at every tier of the 
Metro hierarchy. Periodically, subcontractors’ insurance 
would expire or their insurance companies would go out of 
business without WMATA’s being informed. In such cases, 
a group of employees went uninsured, and WMATA techni-
cally breached its statutory duty to ensure that these em-
ployees were covered by compensation plans.

For all of these reasons, WMATA elected to assume re-
sponsibility for securing workers’ compensation insurance for 
all Metro construction employees. Effective July 31, 1971, 
WMATA purchased a comprehensive “wrap-up” policy from 
the Lumberman’s Mutual Casualty Co. Under the policy, 
WMATA paid a single premium and, in return, Lumberman’s 
Mutual agreed to make compensation payments for any in-
juries suffered by workers employed at Metro construction 
sites and compensable under the relevant workers’ com-
pensation regimes.7 After arranging for this “wrap-up” 
coverage, WMATA informed potential subcontractors that 
WMATA would “for the benefit of contractors and others, 
procure and pay premiums” for workers’ compensation insur-
ance and that the cost of securing such compensation in-

6 As a result of its federal funding, WMATA is charged with ensuring 
that minority business enterprises have a full opportunity to participate in 
the Metro construction project. See Urban Mass Transportation Act of 
1964, § 12, 49 U. S. C. § 1608(f); 49 CFR §23.1 et seq. (1983).

’WMATA’s own employees were not covered by the Lumberman’s Mu-
tual policy. For these employees, WMATA has qualified as a self-insurer 
under § 32(a)(1) of the LHWCA, 33 U. S. C. § 932(a)(1).
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surance need no longer be included in bids submitted for 
Metro construction jobs. App. 104, 106. Subcontractors, 
however, were also advised that, if they deemed it neces-
sary, they could “at their own expense and effort” obtain 
their own workers’ compensation insurance. Id., at 104. 
Once subcontractors were awarded Metro contracts, Lum-
berman’s Mutual issued certificates of insurance confirm-
ing that the subcontractor’s employees were covered by 
WMATA’s policy. On these certificates, both WMATA 
and the subcontractor were listed as parties to whom the 
insurance was issued. Id., at 225.

Respondents are employees of subcontractors engaged in 
the Metro project. Each respondent filed a compensation 
claim for work-related injuries. Most of these claims alleged 
respiratory injuries caused by high levels of silica dust and 
other industrial pollutants at Metro sites. None of respond-
ents’ employers had secured its own workers’ compensation 
insurance, and respondents’ claims were therefore handled 
under the Lumberman’s Mutual policy purchased by WMATA. 
Lumberman’s Mutual paid five of the respondents lump-sum 
compensation awards in complete settlement of their claims. 
The remaining two respondents received partial awards from 
Lumberman’s Mutual.

The instant litigation arose when respondents attempted to 
supplement their workers’ compensation awards by bringing 
tort actions against WMATA. These suits, which were filed 
before five different judges in the United States District 
Court for the District of Columbia, involved the same work- 
related incidents that had given rise to respondents’ LHWCA 
claims. In each of the actions, WMATA moved for summary 
judgment on the ground that it was immune from tort liabil-
ity for such claims under § 5(a) of the LHWCA, 33 U. S. C. 
§ 905(a). In all of the District Court cases, WMATA’s mo-
tions for summary judgment were granted, each judge agree-
ing that, by purchasing workers’ compensation insurance for 
the employees of its subcontractors, WMATA had earned
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§5(a)’s immunity from tort suits brought for work-related 
injuries.

In a consolidated appeal, the United States Court of Ap-
peals for the District of Columbia Circuit reversed. Johnson 
v. Bechtel Associates Professional Corp., 230 U. S. App. 
D. C. 297, 717 F. 2d 574 (1983). The Court of Appeals rea-
soned that §5(a) of the LHWCA grants general contractors 
immunity from tort actions by subcontractor employees only 
if the general contractor has secured compensation insurance 
in satisfaction of a statutory duty. According to the Court 
of Appeals, WMATA had not acted under such a duty in 
this case. Had respondents’ employers actually refused to 
secure the worker’s compensation insurance, then WMATA 
as general contractor would have had what the Court of 
Appeals considered a statutory duty to secure insurance for 
respondents. However, WMATA never gave respondents’ 
employers the opportunity to default on their statutory 
obligations to secure compensation; WMATA pre-empted its 
subcontractors through its unilateral decision to purchase a 
“wrap-up” policy covering all subcontractor employees. The 
Court of Appeals concluded that, by pre-empting its sub-
contractors, WMATA acted voluntarily, and was therefore 
not entitled to §5(a)’s immunity. We granted WMATA’s 
petition for a writ of certiorari, 464 U. S. 1068 (1984), and 
we now reverse.

II
Workers’ compensation statutes, such as the LHWCA, 

“provide for compensation, in the stead of liability, for a class 
of employees.” S. Rep. No. 973, 69th Cong., 1st Sess., 16 
(1926). These statutes reflect a legislated compromise be-
tween the interests of employees and the concerns of employ-
ers. On both sides, there is a quid pro quo. In return for 
the guarantee of compensation, the employees surrender 
common-law remedies against their employers for work- 
related injuries. For the employer, the reward for securing 
compensation is immunity from employee tort suits. See 
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Morrison-Knudsen Construction Co. v. Director, OWCP, 
461 U. S. 624, 636 (1983); Potomac Electric Power Co. v. 
Director, OWCP, 449 U. S. 268, 282, and n. 24 (1980); 
see also 2A A. Larson, Law of Workmen’s Compensation 
§ 72.31(c) (1982).

In the case of the LHWCA, §4(a)(b) and §5(a) codify the 
compromise at the heart of workers’ compensation. The 
relevant portions of these provisions read as follows:

“Sec . 4. (a) Every employer shall be liable for and 
shall secure the payment to his employees of the com-
pensation payable under sections 7, 8, 9. In the case of 
an employer who is a subcontractor, the contractor shall 
be liable for and shall secure the payment of such com-
pensation to employees of the subcontractor unless the 
subcontractor has secured such payment.

“(b) Compensation shall be payable irrespective of 
fault as a cause for the injury.” 44 Stat, (part 2) 1426, 
33 U. S. C. §§ 904(a), (b).

“Sec . 5. (a) The liability of an employer prescribed in 
section 4 shall be exclusive and in place of all other liabil-
ity of such employer to the employee . . . , except that if 
an employer fails to secure payment of compensation as 
required by this Act, an injured employee . . . may elect 
to claim compensation under this Act, or to maintain an 
action at law or in admiralty for damages . . . .” 86 
Stat. 1263, 33 U. S. C. § 905(a).

The current case stems from an ambiguity in the wording 
of these sections. It is unclear how §5(a)’s grant of im-
munity applies to the contractors mentioned in § 4(a). This 
interpretative question divides into two distinct inquiries. 
First, does § 5(a)’s grant of immunity ever extend to general 
contractors? And second, if § 5(a) can extend to general con-
tractors, what must a contractor do to qualify for §5(a)’s 
immunity? We will consider these questions in turn.
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A
The language of § 5(a)’s grant of immunity does not effort-

lessly embrace contractors. Section 5(a) speaks in terms of 
“an employer” and, at least as far as the employees of subcon-
tractors are concerned, a general contractor does not act as 
an employer.

A few courts have accepted a literal reading of the lan-
guage of §5(a) and analogous state immunity provisions. 
For instance, in Fiore v. Royal Painting Co., 398 So. 2d 863, 
865 (1981), a Florida appellate court concluded: “Only the 
actual employer. . . may get under the immunity umbrella of 
[33 U. S. C.] § 905.” Similarly, in interpreting an almost 
identical provision of New York workers’ compensation law,8 
the New York Court of Appeals has reasoned that tort immu-
nity should not apply to contractors because “‘[t]he word 
“employee” denotes a contractual relationship’” and a con-
tractor never is contractually bound to the employees of a 
subcontractor. Sweezey v. Arc Electrical Construction Co., 
295 N. Y. 306, 310-311, 67 N. E. 2d 369, 370-371 (1946) 
(quoting Passarelli Columbia Engineering and Contracting 
Co., 270 N. Y. 68, 75, 200 N. E. 583, 585 (1936)).

The more widely held view, however, is that the term “em-
ployer” as used in § 5(a) has a statutory definition somewhat 
broader than that word’s ordinary meaning. The majority of 
courts considering the issue, including the Court of Appeals 
in this case, have concluded that §5(a)’s tort immunity can 
extend to general contractors, at least when the contractor 
has fulfilled its responsibilities to secure compensation for 
subcontractor employees in accordance with the require-
ments of §4(a). See, e. g., Johnson v. Bechtel Associates 
Professional Corp., supra, at 302, 717 F. 2d, at 581; Thomas 
v. George Hyman Construction Co., 173 F. Supp. 381, 383 

81922 N. Y. Laws, ch. 615, §56; see H. R. Rep. No. 1190, 69th Cong., 
1st Sess., 2 (1926) (“The [LHWCA] follows in the main the New York State 
compensation law . . .”).
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(DC 1959); DiNicola v. George Hyman Construction Co., 407 
A. 2d 670, 674 (D. C. 1979).9

In choosing between these conflicting interpretations of 
§ 5(a), we are predisposed in favor of the majority view that 
tort immunity should extend to contractors. This position is 
presumptively the better view because it is more consistent 
with the compromise underlying the LHWCA. The reward 
for securing compensation and assuming strict liability for 
worker-related injuries has traditionally been immunity from 
tort liability. See supra, at 931-932. “Since the general 
contractor is [by the operation of provisions like §4(a) of 
the LHWCA], in effect, made the employer for the purposes 
of the compensation statute, it is obvious that he should 
enjoy the regular immunity of an employer from third-party 
suit when the facts are such that he could be made liable for 
compensation.” 2A Larson, supra, § 72.31(a), at 14-112.

Our only difficulty in adopting the majority view is that it 
requires a slightly strained reading of the word “employer.” 
As we have repeatedly admonished courts faced with tech-
nical questions arising under the LHWCA, “the wisest 
course is to adhere closely to what Congress has written.” 
Rodriguez v. Compass Shipping Co., 451 U. S. 596, 617 
(1981); see Director, OWCP v. Rasmussen, 440 U. S. 29, 47 
(1979). Absent convincing evidence of contrary congres-
sional intent, we are reluctant to depart from this sound 
canon of statutory construction. However, upon reviewing 
the use of the term “employer” elsewhere in the Act, we find 
ample evidence to infer that Congress intended the term 
“employer” to include general contractors as well as direct 
employers.

The second sentence of §4(a) provides that “unless the 
subcontractor has secured [worker’s] compensation,” the 
contractor “shall secure the payment of such compensation.”

9 As discussed below, courts have differed as to what it means for a 
general contractor to secure compensation in accordance with § 4(a). See 
infra, at 936-940.
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This section clearly assumes that contractors have the capac-
ity to secure compensation for subcontractor employees. 
Securing compensation is a term of art in this area of law. 
Under the LHWCA, compensation can be secured only 
through the procedures outlined in § 32(a) of the LHWCA. 
See supra, at 928. However, § 32(a) speaks only of insur-
ance being secured by an “employer.” 33 U. S. C. § 932(a). 
Because the LHWCA requires that contractors secure 
compensation for subcontractor employees under certain 
circumstances, the term “employer” as used in § 32(a) must 
be read to encompass general contractors.

Similarly, under § 4(a), contractors are made liable for pay-
ment of “compensation payable under sections 7, 8, and 9.” 
These three sections refer exclusively to employers’ making 
payments; they contain no references to contractors. See 33 
U. S. C. §§ 907(a), 908(f). For purposes of these sections 
as well, contractors would appear to' qualify as statutory 
employers.

Further evidence that contractors can be employers under 
the LHWCA is found in § 33(b), which governs the assign-
ment of an injured worker’s right to recover damages from 
third parties to the worker’s “employer.” 33 U. S. C. 
§ 933(b); see Rodriguez v. Compass Shipping Co., supra. It 
is difficult to believe that Congress did not intend for contrac-
tors making compensation payments under §4(a) to receive 
assignments under § 33(b) or that Congress wanted the 
assignment to run to a worker’s actual employer, who may 
never have secured any compensation insurance. Accord-
ingly, it seems highly probable that “employer” as used in 
§ 33(b) also covers contractors.

Finally, there are the enforcement provisions of § 38 of the 
Act, 33 U. S. C. § 938. It is generally assumed that contrac-
tors who fail to comply with the requirements of § 4(a) may be 
liable for § 38’s criminal penalties. App. 263-265, 299. This 
assumption seems reasonable, for, if contractors are not 
covered by §38, then the LHWCA contains no apparent 
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mechanism for enforcing the second sentence of § 4(a). But, 
once again, §38 refers only to “[a]ny employer required to 
secure the payment of compensation under this Act.” If 
contractors are truly liable under §38, then contractors 
must be considered statutory employers.

From the foregoing examples, it is clear that Congress 
must have meant for the term “employer” in other sections 
of the LHWCA to include contractors.10 It is reasonable to 
infer that Congress intended the term “employer” to have 
that same broad meaning in § 5(a). This is particularly so in-
asmuch as granting tort immunity to contractors that comply 
with §4(a) is consistent with the quid pro quo underlying 
workers’ compensation statutes. For both of these reasons, 
we adopt the majority view that general contractors can be 
embraced by the term “employer” as used in § 5(a).

B
Having concluded that § 5(a) can cover general contractors, 

we now consider the conditions under which contractors may 
qualify for § 5(a)’s immunity. The Court of Appeals took the 
view that to qualify for § 5(a)’s grant of immunity, “WMATA 
must first require its subcontractors to purchase the insur-
ance. It is only by providing compensation insurance when 
the subcontractors fail to do so that WMATA obtains immu-
nity as a statutory employer.” 230 U. S. App. D. C., at 
303, 717 F. 2d, at 582 (emphasis in original). This view—

10In Probst v. Southern Stevedoring Co., 379 F. 2d 763, 767 (1967), the 
Fifth Circuit characterized a contractor’s duty to secure compensation for 
subcontractor employees as “secondary, guaranty-like liability.” See also 
Johnson n . Bechtel Associates Professional Corp., 230 U. S. App. D. C. 
297, 305, 717 F. 2d 574, 582 (1983). This characterization is apt to the ex-
tent that general contractors do not have to secure compensation for these 
workers “unless the subcontractor” fails to provide insurance. 33 U. S. C. 
§ 904(a). However, this description of a contractor’s duty in no way dimin-
ishes the fact that, once a statutory obligation to secure compensation at-
taches, the contractor must qualify as an “employer” under §§ 7, 8(f), 32(a), 
33(b), and 38 in order for its obligation to make any sense under the Act.
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that § 5(a) covers general contractors only if the contractor 
secures compensation after the subcontractor actually de-
faults—is consistent with the opinions of several other fed-
eral courts. See, e. g., Probst v. Southern Stevedoring Co., 
379 F. 2d 763, 767 (CA5 1967); Thomas v. George Hyman 
Construction, Co., 173 F. Supp., at 383.

The Court of Appeals’ interpretation of the LHWCA rests 
on the notion that general contractors are entitled to the 
reward of tort immunity only when the contractor has been 
statutorily required to secure compensation. In essence, the 
Court of Appeals would withhold the quid of tort immunity 
until the contractor had been legally bound to provide the quo 
of securing compensation. Though plausible given the logic 
of workers’ compensation statutes,11 the Court of Appeals’ 
view is difficult to square with the language of the LHWCA.

Section 5(a) does not say that employers are immune from 
tort liability if they secure compensation in accordance with 
the Act. The section provides just the obverse—that em-
ployers shall be immune from liability unless the employer 
“fails to secure payment of compensation as required by this 
Act.” Immunity is not cast as a reward for employers that 
secure compensation; rather, loss of immunity is levied as 
a penalty on those that neglect to meet their statutory 
obligations.

11 See supra, at 931-932. In any workers’ compensation scheme, the 
onus of securing compensation falls in the first instance on a worker’s 
immediate employer, even when that employer is a subcontractor. In 
order to ensure that contractors do not prematurely relieve subcontractors 
of their responsibility for securing compensation, Congress might have 
tried to discourage general contractors from securing compensation unless 
and until a subcontractor actually defaulted on its own statutory obligation. 
Indeed, several States have adopted workers’ compensation statutes with 
such a phased obligation to secure compensation. See, e. g., Neb. Rev. 
Stat. § 48-116 (1978); Ind. Code § 22-3-2-14 (1982). Under these regimes, 
it might make sense to adopt the Court of Appeals’ view that tort immunity 
should extend only to those general contractors that secure compensation 
after a subcontractor defaults on its obligation.
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Since we have already determined that contractors qualify 
as employers under § 5(a), the most natural reading of § 5(a) 
would offer general contractors tort immunity so long as they 
do not fail to meet their statutory obligations to secure com-
pensation. Under § 4(a), a contractor “shall be liable for and 
shall secure [compensation] unless the subcontractor has 
secured such payment.” Contrary to the Court of Appeals’ 
reading of the Act, this provision contains no suggestion that 
the contractor must make a demand on its subcontractors 
before securing compensation or that the contractor should 
forestall securing compensation until the subcontractor has 
affirmatively defaulted. Rather, the section simply places 
on general contractors a contingent obligation to secure 
compensation whenever a subcontractor has failed to do so. 
Taken together, §§4(a) and 5(a) would appear to grant a 
general contractor immunity from tort suits brought by sub-
contractor employees unless the contractor has neglected 
to secure workers’ compensation coverage after the subcon-
tractor failed to do so.

Besides being faithful to the plain language of the statute, 
this reading furthers the policy underlying the LHWCA, 
which is to ensure that workers are not deprived workers’ 
compensation coverage. If the benefits of securing com-
pensation insurance—that is, tort immunity—did not accrue 
to contractors until subcontractors had affirmatively elected 
to default, then contractors would be reluctant to incur the 
considerable expense of securing compensation insurance 
until they were absolutely convinced that subcontractors were 
in statutory default. Inevitably, such a rule would create 
gaps in workers’ compensation coverage—a result Congress 
clearly wanted to avoid. The reason for passing the LHWCA 
was to bring one of the last remaining groups of uninsured 
workers under the umbrella of workers’ compensation.12

12 In endorsing the LHWCA, the House Judiciary Committee recom-
mended that “this humanitarian legislation be speedily enacted into law so
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A further argument in favor of accepting the natural read-
ing of §§ 4(a) and 5(a) is that it saves courts from the onerous 
task of determining when subcontractors have defaulted on 
their own statutory obligations. If a contractor’s tort immu-
nity were contingent upon an affirmative default on the part 
of subcontractors, then every time a subcontractor employee 
sued the general contractor after recovering compensation 
under the contractor’s compensation policy, the contractor 
would be forced to establish that the worker’s direct employer 
had been given a reasonable chance to secure compensation 
for itself and then had failed to respond to the opportunity. 
Nothing in the LHWCA or its legislative history suggests 
that Congress intended to unleash such a difficult set of fac-
tual inquiries. And it is unlikely that C ongress would silently 
impose such a barrier to contractor immunity.13

As the natural reading of §§ 4(a) and 5(a) comports with the 
policies underlying the LHWCA and is consistent with the 
legislative history of the Act, there is no cause not to “adhere 
closely to what Congress has written.” Rodriguez v. Com-
pass Shipping Co., 451 U. S., at 617. We conclude, there-
fore, that §§4(a) and 5(a) of the LHWCA render a general

that this class of workers, practically the only class without the benefit of 
workmen’s compensation, may be afforded this protection, which has come 
to be almost universally recognized as necessary in the interest of social 
justice between employer and employee.” H. R. Rep. No. 1190, 69th 
Cong., 1st Sess., 3 (1926); accord, S. Rep. No. 973, 69th Cong., 1st Sess., 
16 (1926). .

13 The absence of discussion is made more telling because of industry 
objections to other provisions in the original LHWCA that called for com-
panies to monitor the insurance coverage of other firms. In § 38 of the 
1927 Act, Congress required that before employing a stevedoring firm, the 
owner had to obtain a certificate proving that the firm was insured in com-
pliance with the Act. 44 Stat, (part 2) 1442. The administrative ramifica-
tions of this provision sparked considerable debate during congressional 
hearings. See, e. g., Compensation for Employees in Certain Maritime 
Employments: Hearings on S. 3170 before a Subcommittee of the Senate 
Judiciary Committee, 69th Cong., 1st Sess., 48, 98, 101 (1926).
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contractor immune from tort liability provided the contractor 
has not failed to honor its statutory duty to secure compensa-
tion for subcontractor employees when the subcontractor it-
self has not secured such compensation. So long as general 
contractors have not defaulted on this statutory obligation to 
secure back-up compensation for subcontractor employees, 
they qualify for § 5(a)’s grant of immunity.

Ill
Applying our interpretation of § 4(a) and § 5(a) to the facts 

of this case, we conclude that WMATA was entitled to immu-
nity from the tort actions brought by respondents. Far from 
“fail[ing] to secure payment of compensation as required by 
[the LHWCA],” 33 U. S. C. § 905(a), WMATA acted above 
and beyond its statutory obligations. In order to prevent 
subcontractor employees from going uninsured, WMATA 
went to the considerable effort and expense of purchasing 
“wrap-up” insurance on behalf of all of its subcontractors. 
Rather than waiting to secure its own compensation until 
subcontractors failed to secure, WMATA guaranteed that 
every Metro subcontractor would satisfy and keep satisfied 
its primary statutory obligation to obtain worker’s compensa-
tion coverage.14 Due to the comprehensiveness of its “wrap-

14 Although the Court of Appeals left the question open, see 230 U. S. 
App. D. C., at 306, n. 16, 717 F. 2d, at 583, n. 16, the uncontested facts of 
this case establish that these subcontractors fulfilled their statutory obliga-
tion to secure compensation. WMATA bought its “wrap-up” policy “for 
the benefit of” the contractors. See supra, at 929-930. Respondents’ 
employers contributed to WMATA’s “wrap-up” policy by reducing the bids 
they submitted for work on the Metro project. Upon being awarded their 
jobs, these subcontractors received a certificate of insurance, naming them 
as insured parties. By thus participating in WMATA’s “wrap-up” pro-
gram, these subcontractors “in substance if not in form” secured compensa-
tion for purposes of § 32(a)(1) of the LHWCA. 2A A. Larson, Law of 
Workmen’s Compensation §67.22, pp. 12-83 (1982); accord, Edwards v. 
Bechtel Associates Professional Corp., 466 A. 2d 436 (D. C.), cert, denied, 
464 U. S. 995 (1983). Because these subcontractors are also “employers”
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up” policy, WMATA’s statutory duty to secure back-up com-
pensation for its subcontractor employees has not been trig-
gered since the second phase of Metro construction began, 
and WMATA has therefore had no opportunity to default on 
its statutory obligations established in §4(a). Under these 
circumstances, it is clear that WMATA remains entitled to 
§ 5(a)’s grant of tort immunity.

The judgment of the Court of Appeals is reversed, and the 
case is remanded for further proceedings consistent with this 
opinion.

It is so ordered.

Justi ce  Rehnq ui st , with whom Justic e  Bren na n  and 
Justi ce  Stevens  join, dissenting.

The Court today takes a 1927 statute and reads into it the 
“modem view” of workers’ compensation, whereby both the 
contractor and the subcontractor receive immunity from tort 
suits provided somebody secures compensation for injured 
employees of the subcontractor.1 In practical terms, the re-
sult is undoubtedly good both for the construction industry 

for purposes of § 5(a) and because they have not failed to secure the com-
pensation required by the Act, they would also appear entitled to immunity 
from tort liability.

1 The Court appears to qualify the “modern view” in one respect. The 
Court implies that an affirmative default by the subcontractor would strip 
the subcontractor of its statutory immunity even if the contractor fulfilled 
its backup obligation to secure compensation. Ante, at 940-941, n. 14. 
In that case the contractor, but not the subcontractor, would receive im-
munity. Aside from the fact that this view requires precisely the difficult 
factual inquiry which the Court, in another portion of its opinion, ante, 
at 939, says Congress could not have intended, the result is paradoxical. 
Contractors will receive greater protection from suit than subcontractors 
under the statute even though, as the Court admits, it requires “a slightly 
strained reading of the word ‘employer’ ” to grant immunity to contractors 
at all. Under the Court’s reading, as long as anyone secures compensation 
for the employees of the subcontractor, the contractor is immune from a 
third-party tort suit. But the subcontractor receives immunity only if it 
itself secures the compensation, whether directly or, as here, indirectly.
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and for our already congested district courts. The result 
may even make overall economic sense. See 2A A. Larson, 
Law of Workmen’s Compensation § 72.31(b) (1982). But one 
can hardly pretend that it “adhere[s] closely to what Con-
gress has written.” Rodriguez n . Compass Shipping Co., 
451 U. S. 596, 617 (1981). The Court has simply fixed upon 
what it believes to be good policy and then patched together a 
rationale as best it could. Believing that it is for Congress, 
not this Court, to decide whether the LHWCA should be 
updated to reflect current thinking, I dissent.

The Court admits, as it must, that the subcontractors in 
this case have “secured” the payment of compensation to 
their employees as required by § 4(a) of the LHWCA. Ante, 
at 940-941, n. 14. The fact that those subcontractors did not 
each sign the check that paid for the “wrap-up” insurance 
policy is beside the point. The policy was purchased for 
their benefit, bore their names as the insured parties, and 
was paid for in the form of reduced bids. See App. 104, 106, 
113. In subscribing to this “wrap-up” scheme, the sub-
contractors fulfilled their statutory obligation to secure 
compensation. An alternative view would not only exalt 
form over substance; it would also subject most of the 355 
subcontractors and 2,765 sub-subcontractors working on the 
second phase of the Metro construction to criminal prose-
cution under § 38(a) merely because they did not purchase 
additional, wholly superfluous insurance for their employees.

The Court also admits that WMATA has not “secured” the 
payment of compensation to the employees of the subcon-
tractors within the meaning of §4(a). Under §4(a), a con-
tractor has a secondary, contingent obligation. As the Court 
explains, the contractor need secure compensation only when 
a subcontractor has failed to do so. Ante, at 938. Since the 
subcontractors in this case did not default on their statutory 
obligations, WMATA’s secondary obligation never matured. 
Therefore, WMATA was not “liable for” and did not “secure” 
the payment of compensation under §4(a). The fact that
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WMATA “acted above and beyond its statutory obligations” 
by arranging for the “wrap-up” insurance, ante, at 940, 
is, thus, beside the point.2 Because the subcontractors met 
their § 4(a) obligations, WM ATA’s duty was never triggered 
“and WMATA has therefore had no opportunity to default on 
[or to satisfy] its statutory obligations.” Ante, at 941.

Despite these two concessions, the Court still concludes 
that WMATA is entitled to the immunity of § 5(a). Contrac-
tors such as WMATA are, thus, cast in the role of backup 
quarterbacks who get paid for sitting on the bench. They 
need do nothing; as long as the starting quarterbacks per-
form, the backups receive equal benefits.

The Court reaches this conclusion by means of a rather 
clumsy sleight of hand. In Part II-A, the Court argues that 
the term “employer” as used in the LHWCA must be capable 
of embracing contractors. Otherwise, when a subcontractor 
defaulted on its § 4(a) duty, there would be no way of enforc-
ing or even making sense of the backup duties imposed on 
contractors since all the statutory provisions other than 
§ 4(a), which flesh out the obligation imposed by that section, 
speak only of an “employer.” In Part II-B, the Court then 
argues that the language of § 5(a) grants immunity to an “em-
ployer” unless the employer fails to honor its statutory duty 
to secure compensation. Since the statutory duty of a con-
tractor does not even arise until the subcontractor defaults, a 
contractor has not failed to honor its statutory duty as long 
as the subcontractor secures compensation. Thus, WMATA 

2 It is clear from the Court’s opinion that WMATA would have received 
the statutory immunity of § 5(a) even if it had played no part in obtaining 
the “wrap-up” insurance for the subcontractors. The Court states that 
“§§ 4(a) and 5(a) of the LHWCA render a general contractor immune from 
tort liability provided the contractor has not failed to honor its statutory 
duty to secure compensation for subcontractor employees when the sub-
contractor itself has not secured such compensation.” Ante, at 939-940. 
In other words, if the subcontractor secures the required insurance, the 
contractor need not raise a finger in order to gain the immunity of § 5(a).
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receives the immunity of § 5(a) as an “employer” who has not 
“failed” in its statutory duty.

The problem with this argument is that the term “em-
ployer” is given one meaning in Part II-A, but is then used in 
a different sense in Part II-B. That is, for purposes of the 
duty to secure compensation in § 4(a), a contractor is seen as 
only a backup “employer” who steps into that role when the 
subcontractor—the actual employer—defaults. But for pur-
poses of the immunity granted in §5(a), the Court treats a 
contractor as a full-fledged employer, filling that role regard-
less whether the subcontractor defaults or not.

Even assuming that a contractor can be an “employer” for 
purposes of the LHWCA,3 a contractor at best fills that role 
contingently. A contractor is certainly not an “employer” of 
the subcontractor’s employees for all purposes and at all 
times under the statute. Otherwise, to continue the previ-
ous metaphor, there would be two quarterbacks on the field 
at all times. Both the contractor and the subcontractor 
would be directed to make the payments required by §§ 7, 8, 
and 9, and both would simultaneously be entitled to the as-
signment of the injured worker’s right to recover damages

3 The Court makes a persuasive argument that the term “employer” in 
the LHWCA must in some circumstances be read to embrace contractors. 
But the argument is by no means conclusive. The definition of “employer” 
given in §2(4) contains no hint that Congress intended such a reading. 
And in § 4(a), “employer” is used in direct contrast to “contractor.” Also, 
§ 4(a) specifically directs a contractor, upon default by the subcontractor, 
to secure the payment of “the compensation payable under sections 7, 8, 
and 9.” Thus, since those three sections are incorporated by reference, 
the word “employer” in them need not, as the Court claims, be read to em-
brace contractors in order for them to give content to the contingent liabil-
ity of contractors. On the other hand, it is reasonable to conclude that 
Congress intended contractors, upon default by subcontractors, to be sub-
ject to the enforcement provisions of § 38 and, if they secure compensation, 
to be entitled to the assignment of third-party tort suits under § 33(b). 
Those sections do speak only of an “employer.” Fortunately, in my view, 
it is unnecessary to resolve the question in this case.
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from third parties under § 33(b). Everything directed by the 
Act would be done in duplicate.

Thus, even accepting the Court’s analysis in Part II-A, the 
most that follows is that a contractor becomes an “employer” 
within the meaning of the various provisions of the LHWCA 
when the subcontractor has defaulted on its statutory obliga-
tions. It follows that a contractor is an “employer” entitled 
to the immunity of § 5(a) only when the subcontractor has de-
faulted on its obligation and the contractor has stepped in to 
secure the payment of compensation to the subcontractor’s 
employees.

The Court’s reading of the statute, alternately contracting 
and expanding the term “employer,” is, therefore, internally 
inconsistent.4 That reading also runs counter to the settled 

4 Aside from its “plain language” claim, the Court offers two additional 
arguments in favor of its reading of the statute. Neither is worth much. 
First, the Court argues that if contractors did not receive immunity until 
subcontractors had affirmatively elected to default, inevitable gaps in 
coverage would occur because “contractors would be reluctant to incur the 
considerable expense of securing compensation insurance until they were 
absolutely convinced that subcontractors were in statutory default. ” Ante, 
at 938. But that same reluctance will be present regardless of the scope 
of immunity afforded contractors by § 5(a). Even if they are granted im-
munity whenever the subcontractor secures compensation, contractors will 
still be reluctant to incur the “considerable expense” of securing compensa-
tion insurance unless they are sure that the subcontractors have not done 
so. Otherwise, the money is simply thrown away gratuitously. The Court 
offers no reason to believe that its tortured reading of the statutory lan-
guage provides any extra incentive for contractors to obtain insurance 
for the employees of subcontractors. Furthermore, standard workers’ 
compensation coverage for contractors apparently already includes backup, 
contingent coverage for the employees of subcontractors. The contractor 
only has to pay for that backup insurance if it is unable to show that the 
subcontractor has secured the necessary coverage. National Council on 
Compensation Insurance, Basic Manual for Workers’ Compensation and 
Employers’ Liability Insurance, Rule IX-C, pp. R-20-21 (3d reprint 1983). 
Thus, gaps in coverage are not likely to occur.

Second, the Court argues that a rule granting immunity to a contractor 
who secures insurance only after default by the subcontractor would



946 OCTOBER TERM, 1983

Rehn qui st , J., dissenting 467 U. S.

principle that a provision limiting common-law rights “must 
be strictly construed, for ‘[n]o statute is to be construed as 
altering the common law, farther than its words import. It 
is not to be construed as making any innovation upon the 
common law which it does not fairly express.’ Shaw v. Rail-
road Co., 101 U. S. 557, 565.” Herd & Co. v. Krawill Ma-
chinery Corp., 359 U. S. 297, 304-305 (1959). The common-
law right of the respondents in this case to maintain a 
negligence action against WMATA has been eliminated on 
what seems to me to be a less than fair reading of the statute. 
Accordingly, I dissent.

require a difficult factual inquiry into whether “the worker’s direct em-
ployer had been given a reasonable chance to secure compensation for itself 
and then had failed to respond to the opportunity.” Ante, at 939. As 
noted, however, see n. 1, supra, the very same factual inquiry is required 
by the Court’s own reading, which would deny immunity to defaulting 
subcontractors.
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A Maryland statute prohibits a charitable organization, in connection with 
any fundraising activity, from paying expenses of more than 25% of the 
amount raised, but authorizes a waiver of this limitation where it would 
effectively prevent the organization from raising contributions. Re-
spondent is a professional fundraiser whose Maryland customers include 
various chapters of the Fraternal Order of Police, at least one of whom 
was reluctant to contract with respondent because of the statute’s 
percentage limitation. Respondent brought suit in a Maryland Circuit 
Court for declaratory and injunctive relief, alleging that it regularly 
charges an FOP chapter in excess of the 25% limitation, that petitioner 
Secretary of State had informed it that if it refused to comply with the 
statute it would be prosecuted, and that the statute violated its right to 
free speech under the First and Fourteenth Amendments. Without ad-
dressing petitioner’s argument that respondent lacked standing to assert 
its claims, the Circuit Court upheld the statute, and the Maryland Court 
of Special Appeals affirmed. The Maryland Court of Appeals reversed, 
holding that respondent had standing to challenge the statute’s facial 
validity, that the statute was unconstitutional, and that its flaws were 
not remedied by the waiver provision.

Held:
1. Respondent has standing to challenge the statute. Not only does 

respondent satisfy the “case” or “controversy” requirement of Art. Ill, 
because it has suffered both threatened and actual injury as a result of 
the statute, but there also is no prudential reason against allowing re-
spondent to challenge the statute. Where the claim is that the statute is 
overly broad in violation of the First Amendment, the Court has allowed 
a party to assert the rights of another without regard to the ability of 
the other to assert his own claim. The activity sought to be protected is 
at the heart of the business relationship between respondent and its cus-
tomers, and respondent’s interests in challenging the statute are com-
pletely consistent with the First Amendment interests of the charities 
it represents. Petitioner’s concern that respondent should not have 
standing to challenge the statute as overbroad because it has not demon-
strated that the statute’s overbreadth is “substantial,” is more properly 
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reserved for the determination of respondent’s challenge on the merits. 
Pp. 954-959.

2. Regardless of the waiver provision, the statute is unconstitution-
ally overbroad, its percentage restriction on charitable solicitation being 
an unconstitutional limitation on protected First Amendment solicitation 
activity. Schaumburg v. Citizens for a Better Environment, 444 U. S. 
620. Pp. 959-970.

(a) The waiver provision does not save the statute. Charitable 
organizations whose high solicitation and administrative costs are due 
to information dissemination, discussion, and advocacy of public issues, 
rather than to fraud, remain barred by the statute from carrying on 
those protected First Amendment activities. Pp. 962-964.

(b) This is not a “substantial overbreadth” case where the plaintiff 
must demonstrate that the statute “as applied” to him is unconstitu-
tional. Here there is no core of easily identifiable and constitutionally 
proscribable conduct that the statute prohibits. The statute cannot 
distinguish organizations that have high fundraising costs not due to 
protected First Amendment activities from those that have high costs 
due to protected activity. The flaw in the statute is not simply that it 
includes some impermissible applications but that in all its applications 
it operates on a fundamentally mistaken premise that high solicitation 
costs are an accurate measure of fraud. Where, as here, a statute 
imposes a direct restriction on protected First Amendment activity and 
where the statute’s defect is that the means chosen to accomplish the 
State’s objectives are too imprecise, so that in all its applications the 
statute creates an unnecessary risk of chilling free speech, the statute is 
properly subject to facial attack. Pp. 964-968.

(c) Whether the statute regulates before- or after-the-fact is imma-
terial. Whether the charity is prevented from engaging in protected 
First Amendment activity by lack of a solicitation permit or by knowl-
edge that its fundraising activity is illegal if it cannot satisfy the percent-
age limitation, the chill on the protected activity is the same. The facts 
that the statute restricts only fundraising expenses and not other ex-
penses and that a charity may elect whether to be bound by its fund- 
raising percentage for the prior year or to apply the 25% limitation on a 
campaign-by-campaign basis, do nothing to alter the fact that the signifi-
cant fundraising activity protected by the First Amendment is barred by 
the percentage limitation. And the fact that the statute regulates all 
charitable fundraising and not just door-to-door solicitation, does not 
remedy the fact that the statute promotes the State’s interests only 
peripherally. Pp. 968-970.

294 Md. 160, 448 A. 2d 935, affirmed.
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Blac kmun , J., delivered the opinion of the Court, in which Bren na n , 
Whit e , Marsha ll , and Ste ve ns , JJ., joined. Steve ns , J., filed a con-
curring opinion, post, p. 970. Rehn qu ist , J., filed a dissenting opinion, 
in which Bur ger , C. J., and Powe ll  and O’Con no r , JJ., joined, post, 
p. 975.

Diana G. Motz, Assistant Attorney General of Maryland, 
argued the cause for petitioner. With her on the briefs were 
Stephen H. Sachs, Attorney General, and James G. Klair 
and Robert A. Zamoch, Assistant Attorneys General.

Yale L. Goldberg argued the cause for respondent. With 
him on the brief was Donald E. Sinrod.*

Justi ce  Black mun  delivered the opinion of the Court.
In Schaumburg v. Citizens for a Better Environment, 444 

U. S. 620 (1980), this Court, with one dissenting vote, con-
cluded that a municipal ordinance prohibiting the solicitation 
of contributions by a charitable organization that did not use 
at least 75% of its receipts for “charitable purposes” was 
unconstitutionally overbroad in violation of the First and 
Fourteenth .Amendments. The issue in the present case is 
whether a Maryland statute with a like percentage limitation, 
but with provisions that render it more “flexible” than the 

*A brief of amici curiae urging reversal was filed for the State of 
Connecticut et al. by Francis X. Bellotti, Attorney General of Massachu-
setts, and Catharine W. Hantzis, Leslie G. Espinoza, and Dana L. Mason, 
Assistant Attorneys General, Joseph I. Lieberman, Attorney General of 
Connecticut, Neil F. Hartigan, Attorney General of Illinois, Robert T. 
Stephan, Attorney General of Kansas, Irwin I. Kimmelman, Attorney 
General of New Jersey, Robert Abrams, Attorney General of New York, 
LeRoy S. Zimmerman, Attorney General of Pennsylvania, Mark Meier- 
henry, Attorney General of South Dakota, and William M. Leech, Jr., 
Attorney General of Tennessee.

Briefs of amici curiae urging affirmance were filed for the American 
Civil Liberties Union et al. by Robert B. Hummel, Thomas J. McGrew, 
Charles S. Sims, and Arthur B. Spitzer; for Independent Sector et al. by 
Adam Yarmolinsky, Stephen T. Owen, and Michael B. Jennison; and for 
Box Office, Inc., by Barry A. Fisher, Robert C. Moest, and David Grosz.
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Schaumburg ordinance, can withstand constitutional attack. 
The Court of Appeals of Maryland concluded that, even 
with this increased flexibility, the percentage restriction on 
charitable solicitation was an unconstitutional limitation on 
protected First Amendment solicitation activity. We agree 
with that conclusion and affirm the judgment of the Court 
of Appeals.

I
Joseph H. Munson Co., Inc. (Munson), an Indiana corpora-

tion, instituted this action in the Circuit Court for Anne 
Arundel County, Md., seeking declaratory and injunctive 
relief against the Secretary of State of Maryland (Secretary). 
Munson is a professional for-profit fundraiser in the business 
of promoting fundraising events and giving advice to custom-
ers on how those events should be conducted. Its Maryland 
customers include various chapters of the Fraternal Order of 
Police (FOP).

Section 103A et seq., Art. 41, Md. Ann. Code (1982),1 con-
cern charitable organizations. Section 103D prohibits such 
an organization, in connection with any fundraising activity, 
from paying or agreeing to pay as expenses more than 25% of 
the amount raised.2 Munson in its complaint alleged that it

1 Effective July 1, 1984, the Maryland Legislature has revised its chari-
table organizations law. See 1984 Md. Laws, ch. 787. No changes are 
made in § 103D, but changes are made in the definitional section and in 
the registration requirement imposed on professional fundraisers. Those 
changes do not affect this case.

2 Section § 103D reads in full:
“(a) A charitable organization other than a charitable salvage organiza-

tion may not pay or agree to pay as expenses in connection with any fund- 
raising activity a total amount in excess of 25 percent of the total gross 
income raised or received by reason of the fund-raising activity. The Sec-
retary of State shall, by rule or regulation in accordance with the ‘standard 
of accounting and fiscal reporting for voluntary health and welfare orga-
nizations’ provide for the reporting of actual cost, and of allocation of ex-
penses, of a charitable organization into those which are in connection with 
a fund-raising activity and those which are not. The Secretary of State 
shall issue rules and regulations to permit a charitable organization to pay 
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regularly charges an FOP chapter an amount in excess of 
25% of the gross raised for the event it promotes. App. 4. 
Munson also alleged that the Secretary had informed it that 
it was subject to § 103D and would be prosecuted if it failed 
to comply with the provisions of that statute. App. 5.

In its initial complaint, filed March 7, 1978, Munson took 
the position that its contracts with the FOP should not be 
subject to § 103A et seq. The Circuit Court dismissed that 
challenge for failure to exhaust administrative remedies. 
The court concluded, however, that Munson could attack the 
statutes as an improper delegation of legislative authority, in 

or agree to pay for expenses in connection with a fund-raising activity more 
than 25% of its total gross income in those instances where the 25% limita-
tion would effectively prevent the charitable organization from raising 
contributions.

“The 25% limitation in this subsection shall not apply to compensation or 
expenses paid by a charitable organization to a professional fund-raiser 
counsel for conducting feasibility studies for the purpose of determining 
whether or not the charitable organization should undertake a fund-raising 
activity, such compensation or expenses paid for feasibility studies or pre-
liminary planning not being considered to be expenses paid in connection 
with a fund-raising activity.

“(b) For purposes of this section, the total gross income raised or re-
ceived shall be adjusted so as not to include contributions received equal to 
the actual cost to the charitable organization of (1) goods, food, entertain-
ment, or drink sold or provided to the public, nor should these costs be 
included as fund-raising costs; (2) the actual postage paid to the United 
States Postal Service and printing expense in connection with the soliciting 
of contributions, nor should these costs be included as fund-raising costs.

“(c) Every contract or agreement between a professional fund-raiser 
counsel or a professional solicitor and a charitable organization shall be in 
writing, and a copy of it shall be filed with the Secretary of State within ten 
days after it is entered into and prior to any solicitations.”

Other related Maryland statutes require that a charity intending to so-
licit contributions within or without the State file a registration statement 
with the Secretary of State providing information about its purpose and its 
finances, § 103B, and that professional fundraisers register with and be ap-
proved by the Secretary, § 103F. Section 103L(a) subjects both the chari-
table organization and the professional fundraiser to criminal liability for 
wilfully violating the statutory requirements.
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violation of the Maryland Constitution. App. 13. Munson 
then amended its complaint to allege that the statutes 
effected an unconstitutional infringement on its right to free 
speech and assembly under the First and Fourteenth Amend-
ments of the United States Constitution. Id., at 26.

The Secretary questioned Munson’s standing to assert its 
claims. He urged that § 103D is directed to acts of charitable 
organizations and, therefore, that only an organization of that 
kind can challenge the statute’s constitutionality. The 
Secretary also urged that Munson’s claims presented no 
actual controversy, because Munson had failed to exhaust its 
administrative remedies and, consequently, there had been 
no binding determination that the statute would apply to 
Munson’s contracts. App. 29.

The Circuit Court did not address the standing argument, 
but upheld the statute on the merits. App. to Pet. for Cert. 
38a. It concluded that because the statute included a provi-
sion authorizing a waiver of the percentage limitation “in 
those instances where the 25% limitation would effectively 
prevent a charitable organization from raising contributions,” 
it was sufficiently flexible to accommodate legitimate First 
Amendment interests. Id., at 46a. The court also rejected 
Munson’s state-law claim that the statute was an impermissi-
ble delegation of legislative authority.

Munson appealed to the Court of Special Appeals of 
Maryland. The Secretary did not take a cross-appeal. The 
Court of Special Appeals affirmed the judgment of the 
Circuit Court. 48 Md. App. 273, 426 A. 2d 985 (1981).

Both Munson and the Secretary then petitioned the Court 
of Appeals of Maryland for writs of certiorari. Munson chal-
lenged the validity of the statute and the Secretary chal-
lenged Munson’s standing. The court granted both petitions 
and, by a unanimous vote, reversed the judgment of the 
Court of Special Appeals. 294 Md. 160, 448 A. 2d 935 (1982). 
It expressed doubt about the Secretary’s ability to challenge 
Munson’s standing when the Secretary had not taken an ap-
peal from the Circuit Court’s judgment, but, assuming that
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the issue was properly before the court, nonetheless con-
cluded that Munson did have standing to challenge the facial 
validity of § 103D. The court found that, based on the alle-
gations of its complaint and under the facts as stipulated in 
the trial court, see App. to Pet. for Cert. 39a, Munson clearly 
had suffered injury as a result of § 103D.3 The court rejected 
the contention that Munson may not assert the First Amend-
ment rights of the FOP chapters, noting that where a statute 
is directed at persons with whom the plaintiff has a business 
or professional relationship, and impairs the plaintiff in that 
relationship, it normally is accorded standing to challenge the 
validity of the statute. 294 Md., at 171, 448 A. 2d, at 941. 
In addition, as this Court in Schaumburg held, 444 U. S., at 
634, “[g]iven a case or controversy, a litigant whose own ac-
tivities are unprotected may nevertheless challenge a statute 
by showing that it substantially abridges the First Amend-
ment rights of other parties not before the court.” 294 Md., 
at 172, 448 A. 2d, at 942.

On the merits, the court concluded that Schaumburg re-
quired that the Maryland statute be ruled unconstitutional. 
It rejected the Secretary’s argument that the statute was 
valid because it did not require a permit prior to solicitation, 
and imposed criminal penalties only for solicitation in viola-
tion of the statute. 294 Md., at 176-179, 448 A. 2d, at 
944-945. The court also concluded that the flaws in the stat-
ute were not remedied by the provision authorizing a waiver 
of the 25% limitation whenever it would effectively prevent 
the charitable organization from raising contributions. Id., 
at 179-181, 448 A. 2d, at 945-946. The court found that the 
statutory authorization for an exemption from the percentage 
limitation is “extremely narrow.” It did not remedy the flaw 

3 The court also rejected the Secretary’s claim that Munson could not 
question the validity of the statute because there had been no final adminis-
trative determination that the statute was applicable to Munson. The 
court concluded that Munson did not need to exhaust administrative reme-
dies in order to attack the statute on its face. 294 Md., at 171, 448 A. 2d, 
at 941. The Secretary does not challenge that determination here.
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inherent in a percentage limitation on solicitation costs—that 
charities that make a policy decision to use more than 25% of 
the proceeds raised for purposes other than “charitable” are 
denied their constitutional right to do so, and are lumped 
together with those engaging in fraud. Id., at 180-181, 448 
A. 2d, at 946. In sum, in the view of the Court of Appeals, 
the 25% limitation, like that in the ordinance addressed in 
Schaumburg, is not a “narrowly drawn regulatio[n] designed 
to serve [the State’s legitimate] interests without unnec-
essarily interfering with First Amendment freedoms.” 444 
U.S., at 637.

We granted certiorari to review both determinations of 
the Court of Appeals, namely, that Munson had standing to 
challenge the validity of §103D, and that the statute was 
unconstitutional on its face. 459 U. S. 1102 (1983).

II
Standing. The first element of the standing inquiry that 

Munson must satisfy in this Court is the “case” or “contro-
versy” requirement of Art. Ill of the United States Con-
stitution. Singleton n . Wulff, 428 U. S. 106, 112 (1976).4 
Munson is a professional fundraising company. Because its 
contracts call for payment in excess of 25% of the funds raised 
for a given event, it is subject, under § 103L, to civil restraint 
and criminal liability. Prior to initiation of the present law-
suit, the Secretary informed Munson that if it refiised to com-
ply with § 103D, it would be prosecuted. The parties stipu-
lated before trial that the Montgomery County Chapter of 
the FOP was reluctant to enter into a contract with Munson 
because of the limitation imposed by § 103D. Munson has

4 The Court of Appeals concluded that Munson had suffered sufficient in-
jury as a result of § 103D to have standing to challenge the statute. The 
Secretary does not dispute that determination. Nevertheless, because 
the “case” or “controversy” requirement is jurisdictional here, we must 
satisfy ourselves that the requirements of Art. Ill are met. Doremus v. 
Board of Education, 342 U. S. 429, 434 (1952).
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suffered both threatened and actual injury as a result of the 
statute. See Singleton v. Wulff, supra; Simon v. Eastern 
Kentucky Welfare Rights Organization, 426 U. S. 26 (1976); 
Linda R. S. v. Richard D., 410 U. S. 614, 617 (1973).

In addition to the limitations on standing imposed by Art. 
Ill’s case-or-controversy requirement, there are prudential 
considerations that limit the challenges courts are willing to 
hear. “[T]he plaintiff generally must assert his own legal 
rights and interests, and cannot rest his claim to relief on the 
legal rights or interests of third parties.” Warth v. Seldin, 
422 U. S. 490, 499 (1975) (citing Tileston n ; Ullman, 318 
U. S. 44 (1943); United States v. Raines, 362 U. S. 17 (1960); 
and Barrows v. Jackson, 346 U. S. 249 (1953)). The reason 
for this rule is twofold. The limitation “frees the Court not 
only from unnecessary pronouncement on constitutional is-
sues, but also from premature interpretations of statutes in 
areas where their constitutional application might be cloudy,” 
United States v. Raines, 362 U. S., at 22, and it assures the 
court that the issues before it will be concrete and sharply 
presented.5 See Baker v. Carr, 369 U. S. 186, 204 (1962). 
Munson is not a charity and does not claim that its own First 
Amendment rights have been or will be infringed by the chal-
lenged statute.6 Accordingly, the Secretary insists that 

5 As the various formulations of the prudential-standing limitations illus-
trate, the second factor counseling against allowing a litigant to assert the 
rights of third parties is not completely separable from Art. Ill’s require-
ment that a plaintiff have a “sufficiently concrete interest in the outcome of 
[the] suit to make it a case or controversy.” Singleton n . Wulff, 428 U. S. 
106, 112 (1976). The prudential limitations add to the constitutional min-
ima a healthy concern that if the claim is brought by someone other than 
one at whom the constitutional protection is aimed, the claim not be an 
abstract, generalized grievance that the courts are neither well equipped 
nor well advised to adjudicate. See Warth n . Seldin, 422 U. S. 490, 500 
(1975); Schlesinger v. Reservists To Stop the War, 418 U. S. 208, 217-222 
(1974).

6 In the Circuit Court, Munson claimed that § 103D intruded upon its own 
First Amendment rights. Now, however, it focuses its argument solely 
on its ability to assert the First Amendment rights of Maryland char-
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Munson should not be heard to complain that the State’s 
charitable-solicitation rule violates the First Amendment.

The Secretary concedes, however, that there are situations 
where competing considerations outweigh any prudential 
rationale against third-party standing, and that this Court 
has relaxed the prudential-standing limitation when such 
concerns are present. Where practical obstacles prevent a 
party from asserting rights on behalf of itself, for example, 
the Court has recognized the doctrine of jus tertii standing. 
In such a situation, the Court considers whether the third 
party has sufficient injury-in-fact to satisfy the Art. Ill case- 
or-controversy requirement, and whether, as a prudential 
matter, the third party can reasonably be expected properly 
to frame the issues and present them with the necessary 
adversarial zeal. See, e. q., Craiq v. Boren, 429 U. S. 190, 
193-194 (1976).

Within the context of the First Amendment, the Court has 
enunciated other concerns that justify a lessening of pruden-
tial limitations on standing. Even where a First Amend-
ment challenge could be brought by one actually engaged in 
protected activity, there is a possibility that, rather than risk 
punishment for his conduct in challenging the statute, he will 
refrain from engaging further in the protected activity. So-
ciety as a whole then would be the loser. Thus, when there 
is a danger of chilling free speech, the concern that constitu-
tional adjudication be avoided whenever possible may be 
outweighed by society’s interest in having the statute chal-
lenged. “Litigants, therefore, are permitted to challenge a 
statute not because their own rights of free expression are 
violated, but because of a judicial prediction or assumption

ities. Because of our disposition of the Secretary’s standing challenge, we 
have no occasion to address the extent to which Munson might assert its 
own First Amendment right to disseminate information as part of a chari-
table solicitation. It is clear that the fact that Munson is paid to dissemi-
nate information does not in itself render its activity unprotected. See 
New York Times Co. v. Sullivan, 376 U. S. 254, 266 (1964).
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that the statute’s very existence may cause others not before 
the court to refrain from constitutionally protected speech or 
expression.” Broadrick v. Oklahoma, 413 U. S. 601, 612 
(1973).7

In the instant case, the Secretary’s most serious argument 
against allowing Munson to challenge the statute is that there 
is no showing that a charity cannot bring its own lawsuit. 
Although such an argument might defeat a party’s standing 
outside the First Amendment \context, this Court has not 
found the argument dispositive in determining whether 
standing exists to challenge a statute that allegedly chills free 
speech. To the contrary, where the claim is that a statute is 
overly broad in violation of the First Amendment, the Court 
has allowed a party to assert the rights of another without 
regard to the ability of the other to assert his own claims and 
“‘with no requirement that the person making the attack 
demonstrate that his own conduct could not be regulated 
by a statute drawn with the requisite narrow specificity.’” 
Broadrick v. Oklahoma, 413 U. S., at 612, quoting Dom-
browski v. Pfister, 380 U. S. 479, 486 (1965). See also 
Schaumburg, 444 U. S., at 634 (“Given a case or contro-
versy, a litigant whose own activities are unprotected may 
nevertheless challenge a statute by showing that it substan-

7 See also Bates v. State Bar of Arizona, 433 U. S. 350, 380 (1977) (“The 
use of overbreadth analysis reflects the conclusion that the possible harm 
to society from allowing unprotected speech to go unpunished is out-
weighed by the possibility that protected speech will be muted”); Eisen-
stadt v. Baird, 405 U. S. 438, 445 (1972) (in determining whether a litigant 
should be able to assert third-party rights, a crucial factor is “the impact of 
the litigation on the third-party interests”); id., at 445, n. 5 (“Indeed, in 
First Amendment cases we have relaxed our rules of standing without re-
gard to the relationship between the litigant and those whose rights he 
seeks to assert precisely because application of those rules would have an 
intolerable, inhibitory effect on freedom of speech. E. g., Thornhill v. 
Alabama, 310 U. S. 88, 97-98 (1940). See United States v. Raines, 362 
U. S. 17, 22 (I960)”).
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tially abridges the First Amendment rights of other parties 
not before the court”).

The fact that, because Munson is not a charity, there might 
not be a possibility that the challenged statute could restrict 
Munson’s own First Amendment rights does not alter the 
analysis. Facial challenges to overly broad statutes are 
allowed not primarily for the benefit of the litigant, but for 
the benefit of society—to prevent the statute from chilling 
the First Amendment rights of other parties not before the 
court. Munson’s ability to serve that ftinction has nothing to 
do with whether or not its own First Amendment rights are 
at stake. The crucial issues are whether Munson satisfies 
the requirement of “injury-in-fact,” and whether it can be ex-
pected satisfactorily to frame the issues in the case. If so, 
there is no reason that Munson need also be a charity. If 
not, Munson could not bring this challenge even if it were 
a charity.

The Secretary concedes that the Art. Ill case-or- 
controversy requirement has been met, see Tr. of Oral 
Arg. 5, and the Secretary has come forward with no reason 
why Munson is an inadequate advocate to assert the chari-
ties’ rights. The activity sought to be protected is at the 
heart of the business relationship between Munson and its cli-
ents, and Munson’s interests in challenging the statute are 
completely consistent with the First Amendment interests of 
the charities it represents. We see no prudential reason not 
to allow it to challenge the statute.

Besides challenging Munson’s standing as a “noncharity” to 
bring its claim, the Secretary urges that Munson should not 
have standing to challenge the statute as overbroad because 
it has not demonstrated that the statute’s overbreadth is 
“substantial.” See Broadrick v. Oklahoma, 413 U. S., at 
615. The Secretary raises a point of valid concern. The 
Court has indicated that application of the overbreadth doc-
trine is “strong medicine” that should be invoked only “as a 
last resort.” Id., at 613. The Secretary’s concern, how-
ever, is one that is more properly reserved for the determina-
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tion of Munson’s First Amendment challenge on the merits. 
The requirement that a statute be “substantially overbroad” 
before it will be struck down on its face is a “standing” ques-
tion only to the extent that if the plaintiff does not prevail 
on the merits of its facial challenge and cannot demonstrate 
that, as applied to it, the statute is unconstitutional, it has no 
“standing” to allege that, as applied to others, the statute 
might be unconstitutional. See Parker v. Levy, 417 U. S. 
733, 760 (1974); United States v. Raines, 362 U. S., at 21. 
See generally Monaghan, Overbreadth, 1981 S. Ct. Rev. 1. 
We therefore move on to the merits of Munson’s First 
Amendment claim.

Ill
The Merits. In Schaumburg v. Citizens for a Better En-

vironment, supra, the Court struck down a municipal or-
dinance that required every charitable organization, which 
utilized door-to-door solicitation, to apply for a permit obtain-
able only on “ ‘[satisfactory proof that at least seventy-five 
per cent of the proceeds of such solicitations will be used 
directly for the charitable purpose of the organization.’” 
Id., at 624. The question before us is whether the distinc-
tions between the Schaumburg ordinance and the Maryland 
statute are sufficient to render the statute constitutionally 
acceptable. To answer that question, we reexamine the 
bases for the conclusion the Court reached in Schaumburg.

A
The Court in Schaumburg determined first that charitable 

solicitations are so intertwined with speech that they are 
entitled to the protections of the First Amendment:

“Prior authorities, therefore, clearly establish that 
charitable appeals for funds, on the street or door to 
door, involve a variety of speech interests—communica-
tion of information, the dissemination and propagation of 
views and ideas, and the advocacy of causes—that are 
within the protection of the First Amendment. Solicit-
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ing financial support is undoubtedly subject to reason-
able regulation but the latter must be undertaken with 
due regard for the reality that solicitation is characteris-
tically intertwined with informative and perhaps persua-
sive speech seeking support for particular causes or for 
particular views on economic, political, or social issues, 
and for the reality that without solicitation the flow of 
such information and advocacy would likely cease. ” Id., 
at 632.8

Because the percentage limitation restricted the ways 
in which charities might engage in solicitation activity, the 
Court concluded that it was a “direct and substantial limita-
tion on protected activity that cannot be sustained unless it

8 The types of speech regulated by the Maryland statute clearly encom-
pass the types of speech determined in Schaumburg to be entitled to First 
Amendment protection. The statute defines “solicit” as meaning
“to request, directly or indirectly, money, credit, property, a credit card 
contribution ... or other financial assistance in any form on the plea or 
representation that the money, credit, property, a credit card contribution 
... or other financial assistance will be used for a charitable purpose. It 
includes:

“(1) An oral or written request;
“(2) An announcement to the news media for further dissemination by it 

of an appeal or campaign seeking contributions from the public for one or 
more charitable purposes.

“(3) The distribution, circulation, posting, or publishing of any handbill, 
written advertisement, or other publication which, directly or by implica-
tion, seeks contributions by the public for one or more charitable purposes; 
and

“(4) The sale of, or offer or attempt to sell, any advertisement, advertis-
ing space, book card, tag, coupon, device, magazine, membership, sub-
scription, ticket, admission, chance, merchandise, or other tangible item in 
connection with which (i) an appeal is made for contributions to one or more 
charitable purposes, or (ii) the name of a charitable organization is used or 
referred to as an inducement to make such a purchase, or (iii) a statement 
is made that the whole or any part of the proceeds from the sale is to be 
used for one or more charitable purposes. A solicitation is deemed to have 
taken place when the request is made, whether or not the person making it 
actually receives a contribution.” § 103A(i).
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serves a sufficiently strong, subordinating interest that the 
Village is entitled to protect.” Id., at 636. In addition, in 
order to be valid, the limitation would have to be a “narrowly 
drawn regulatio[n] designed to serve [the] interes[t] without 
unnecessarily interfering with First Amendment freedoms.” 
Id., at 637.

Although the Court in Schaumburg recognized that the 
Village had legitimate interests in protecting the public from 
fraud, crime, and undue annoyance, it rejected the limitation 
because it was not a precisely tailored means of accommodat-
ing those interests. The Village’s asserted interests were 
only peripherally promoted by the limitation and could be 
served by measures less intrusive than a direct prohibition on 
solicitation.

In particular, although the Village’s primary interest was 
in preventing fraud, the Court concluded that the limitation 
was simply too imprecise an instrument to accomplish that 
purpose. The justification for the limitation was an assump-
tion that any organization using more than 25% of its receipts 
on fundraising, salaries, and overhead was not charitable, but 
was a commercial, for-profit enterprise. Any such enter-
prise that represented itself as a charity thus was fraudulent.

The flaw in the Village’s assumption, as the Court recog-
nized, was that there is no necessary connection between 
fraud and high solicitation and administrative costs. A 
number of other factors may result in high costs; the most 
important of these is that charities often are combining 
solicitation with dissemination of information, discussion, and 
advocacy of public issues, an activity clearly protected by the 
First Amendment and as to which the Village had asserted 
no legitimate interest in prohibiting. In light of the fact that 
the interest in protecting against fraud can be accommodated 
by measures less intrusive than a direct prohibition on 
solicitation,9 the Court concluded that the limitation was 

9 The Court noted, for instance, that the Village could punish fraud 
directly and could require disclosure of the finances of a charitable orga-



962 OCTOBER TERM, 1983

Opinion of the Court 467 U. S.

insufficiently related to the governmental interests asserted 
to justify its interference with protected speech.10

B
Schaumburg left open the primary question now before 

this Court—whether the constitutional deficiencies in a 
percentage limitation on funds expended in solicitation are 
remedied by the possibility of an administrative waiver of 
the limitation for a charity that can demonstrate financial 
necessity. The Court there distinguished a case in which a 
percentage limitation on solicitation costs had been upheld, 
see National Foundation v. Fort Worth, 415 F. 2d 41 (CA5 
1969), cert, denied, 396 U. S. 1040 (1970), noting that under 
the ordinance in Fort Worth, a charity had the opportunity to 
demonstrate that its solicitation costs, though high, never-
theless were reasonable. See 444 U. S., at 635, n. 9.

Section 103D has a provision similar to that in the Fort 
Worth ordinance. It directs the Secretary of State to “issue 
rules and regulations to permit a charitable organization to 
pay or agree to pay for expenses in connection with a fund- 
raising activity more than 25% of its total gross income in 
those instances where the 25% limitation would effectively 
prevent the charitable organization from raising contribu-
tions.” See n. 2, supra. Having now considered the ques-
tion left open in Schaumburg, however, we conclude that the 
waiver provision does not save the statute.

The Court of Appeals concluded that the exception in 
§ 103D was “extremely narrow,” being confined to instances 
“where the 25% limitation would effectively prevent the char- 

nization so that a member of the public could make an informed decision 
about whether to contribute. Schaumburg v. Citizens for a Better Envi-
ronment, 444 U. S., at 637-638.

10 The Court also found little connection between the percentage limita-
tion and the protection of public safety or residential privacy. Both goals 
were better furthered by provisions addressed directly to the asserted in-
terest—such as a prohibition on the use of convicted felons as solicitors and 
a provision allowing homeowners to post signs barring solicitors from their 
property. Id., at 638-639.
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itable organization from raising contributions,” 294 Md., at 
180, 448 A. 2d, at 946, and of no avail to an organization 
whose high fundraising costs were attributable to legitimate 
policy decisions about how to use its funds, rather than to in-
ability to raise funds. Under the Court of Appeals’ interpre-
tation, the Secretary has no discretion to determine that rea-
sons other than financial necessity warrant a waiver. The 
statute does not help the charity whose solicitation costs are 
high because it chooses, as was stipulated here, see App. to 
Pet. for Cert. 39a, to disseminate information as a part of its 
fundraising. Thus, the organizations that were of primary 
concern to the Court in Schaumburg, those whose high costs 
were due to “ ‘information dissemination, discussion, and ad-
vocacy of public issues,”’11 444 U. S., at 635, quoting from 

11 The regulations make clear that public education activity is included 
in the solicitation costs regulated by the 25% limitation. Section 
01.02.04.04A(3) of the Code of Maryland Regulations (1983) provides: “The 
expenses of public education materials and activities, which include an 
appeal, specific or implied, for financial support, shall be fully allocated to 
fund-raising expenses.”

In light of the clarity of the regulation and the absence of any indication 
by the State that the regulation is not consistent with the statute, we can 
only wonder at the basis for the dissent’s conclusion that § 103D(a) appears 
to call for a pro rata allocation between advocacy and fundraising expenses, 
with advocacy and education expenses exempted from the statute’s reach. 
The statute itself gives no indication that such an exemption is envisioned. 
It imposes a cap on “expenses in connection with any fund-raising activity” 
and includes within that activity “[t]he distribution, circulation, posting, or 
publishing of any handbill, written advertisement, or other publication 
which, directly or by implication, seeks contributions by the public for one 
or more charitable purposes.” See nn. 2 and 8, supra. And the State’s 
own highest court, interpreting the reach of § 103D, apparently found no 
basis for a presumption that advocacy and education expenses would be ex-
empted. In any event, while the notion of a pro rata allocation sounds ap-
pealing, it ignores the “reality,” recognized by the Court in Schaumburg, 
that solicitation is intertwined with protected speech. See 444 U. S., at 
632. Written materials, for example, no doubt serve both purposes. A 
public official would have to be charged with the responsibility of deter-
mining how expenses should be allocated, which publications should be 
licensed, and which restricted by the statute. See n. 12, infra.
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Citizens for a Better Environment v. Schaumburg, 590 F. 2d 
220, 225 (CA7 1978), remain barred by the statute from 
carrying on those protected First Amendment activities.12

C
The Secretary urges that even though there may remain 

charities whose First Amendment activity is limited by the 
statute, we should not strike down the statute on its face 
because, with the waiver provision, it no longer is “sub-
stantially overbroad.” We are not persuaded.

“Substantial overbreadth” is a criterion the Court has 
invoked to avoid striking down a statute on its face simply 
because of the possibility that it might be applied in an uncon-
stitutional manner. It is appropriate in cases where, despite 
some possibly impermissible application, the “ ‘remainder of

12 The Secretary disagrees with the Court of Appeals’ interpretation of 
the scope of her discretion. She urges that she has discretion to grant a 
waiver “whenever necessary” and that she has done so “in an extremely 
liberal manner, with special care shown for the rights of advocacy groups.” 
Brief for Petitioner 33. We have no reason to second-guess the Court of 
Appeals’ interpretation of its own state law. But even if the Secretary 
were correct, and the waiver provision were broad enough to allow for 
exemptions “whenever necessary,” we would find the statute only slightly 
less troubling. Our cases make clear that a statute that requires such a 
“license” for the dissemination of ideas is inherently suspect. By placing 
discretion in the hands of an official to grant or deny a license, such a stat-
ute creates a threat of censorship that by its very existence chills free 
speech. See Thornhill v. Alabama, 310 U. S. 88, 97 (1940); Schneider v. 
State, 308 U. S. 147 (1939); Lovell v. Griffin, 303 U. S. 444, 451 (1938). 
See also Schaumburg, 444 U. S., at 640-643 (dissenting opinion). Under 
the Secretary’s interpretation, charities whose First Amendment rights 
are abridged by the fundraising limitation simply would have traded a 
direct prohibition on their activity for a licensing scheme that, if it is 
available to them at all, is available only at the unguided discretion of 
the Secretary of State. Particularly where the percentage limitation itself 
is so poorly suited to accomplishing the State’s goal, and where there are 
alternative means to serve the same purpose, there is little justification 
for straining to salvage the statute by invoking the possibility of official 
dispensation to engage in protected activity.
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the statute . . . covers a whole range of easily identifiable and 
constitutionally proscribable . . . conduct . . . .’ CSC v. 
Letter Carriers, 413 U. S. 548, 580-581 (1973).” Parker v. 
Levy, 417 U. S., at 760. See also New York v. Ferber, 458 
U. S. 747, 770, n. 25 (1982). In such a case, the Court has 
required a litigant to demonstrate that the statute “as 
applied” to him is unconstitutional. Id., at 774.

This is not such a case.13 Here there is no core of easily 
identifiable and constitutionally proscribable conduct that the 

13 The dissenters suggest that striking down the Maryland statute on its 
face is a radical departure from the Court’s practice and that it is done only 
in overbreadth cases. Post, at 977-978. But as the Court recognized ear-
lier this Term, legislation repeatedly has been struck down “on its face” 
because it was apparent that any application of the legislation “would cre-
ate an unacceptable risk of the suppression of ideas.” City Council of Los 
Angeles v. Taxpayers for Vincent, 466 U. S. 789, 797 (1984). See, e. g., 
Stromberg v. California, 283 U. S. 359 (1931); Lovell v. Griffin, 303 U. S. 
444 (1938). See also New York v. Ferber, 458 U. S. 747, 768, n. 21 (1982); 
Freedman v. Maryland, 380 U. S. 51 (1965); Teitel Film Corp v. Cusack, 
390 U. S. 139 (1968); Saia v. New York, 334 U. S. 558 (1948); Cantwell v. 
Connecticut, 310 U. S. 296 (1940); Schneider v. State, 308 U. S. 147 (1939); 
Hague v. CIO, 307 U. S. 496, 516 (1939) (plurality opinion). In those cases 
a litigant has claimed that his own activity was protected by the First 
Amendment, and the Court has not limited itself to refining the law by pre-
venting improper applications on a case-by-case basis. Facial challenges 
also have been upheld in contexts other than the First Amendment. See, 
e. g., Kolender v. Lawson, 461 U. S. 352 (1983); Smith v. Goguen, 415 
U. S. 566 (1974) (vagueness challenge to criminal statute); Sniadach v. 
Family Finance Corp., 395 U. S. 337 (1969)(due process challenge to gar-
nishment statute); Lanzetta v. New Jersey, 306 U. S. 451 (1939) (vague-
ness challenge to criminal statute). In addition, though the dissenters are 
loath to admit it, the State’s highest court has had an opportunity to con-
strue the statute to avoid constitutional infirmities and has been unable to 
do so. Cf. Erznoznik v. City of Jacksonville, 422 U. S. 205, 216 (1975).

The dissenters appear to overlook the fact that “overbreadth” is not used 
only to describe the doctrine that allows a litigant whose own conduct 
is unprotected to assert the rights of third parties to challenge a statute, 
even though “as applied” to him the statute would be constitutional. 
E. g., New York v. Ferber, supra. “Overbreadth” has also been used to 
describe a challenge to a statute that in all its applications directly restricts 
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statute prohibits. While there no doubt are organizations 
that have high fundraising costs not due to protected First 
Amendment activity and that, therefore, should not be heard 
to complain that their activities are prohibited, this statute 
cannot distinguish those organizations from charities that 
have high costs due to protected First Amendment activities. 
The flaw in the statute is not simply that it includes within 
its sweep some impermissible applications, but that in all 
its applications it operates on a fundamentally mistaken 
premise that high solicitation costs are an accurate measure 
of fraud.14 That the statute in some of its applications ac-
tually prevents the misdirection of funds from the organi-
zation’s purported charitable goal is little more than fortu-

protected First Amendment activity and does not employ means narrowly 
tailored to serve a compelling governmental interest. Schaumburg, 444 
U. S., at 637-639; First National Bank of Boston v. Bellotti, 435 U. S. 
765, 786 (1978); Zwickler v. Koota, 389 U. S. 241, 250 (1967). Cf. City 
Council of Los Angeles v. Taxpayers for Vincent, supra (recognizing the 
validity of a facial challenge but suggesting that it should not be called 
“overbreadth”); Central Hudson Gas & Electric Corp v. Public Service 
Common ofN. Y., 447 U. S. 557, 565, n. 8 (1980) (same).

It was on the basis of the latter failing that the Court in Schaumburg 
struck down the Village ordinance as unconstitutional. Whether that chal-
lenge should be called “overbreadth” or simply a “facial” challenge, the 
point is that there is no reason to limit challenges to case-by-case “as 
applied” challenges when the statute on its face and therefore in all its 
applications falls short of constitutional demands. The dissenters’ efforts 
to chip away at the possibly impermissible applications of the statute do 
nothing to address the failing that the Schaumburg Court found dispos-
itive—that a percentage limitation on fundraising unnecessarily restricts 
protected First Amendment activity.

14 The state legislature’s announced purpose in enacting the 1976 revision 
of the charitable organization provisions of Md. Ann. Code, Art. 41, was to 
“assure that contributions will be used to benefit the intended purpose.” 
Preamble to 1976 Md. Laws, ch. 679. The State’s justification therefore 
may be read as an interest in preventing mismanagement as well as fraud. 
The flaw in the statute, however, remains. The percentage limitation is 
too imprecise a tool to achieve that purpose.
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itous.15 It is equally likely that the statute will restrict First 
Amendment activity that results in high costs but is itself a 
part of the charity’s goal or that is simply attributable to 
the fact that the charity’s cause proves to be unpopular. On 
the other hand, if an organization indulges in fraud, there is 
nothing in the percentage limitation that prevents it from 
misdirecting funds. In either event, the percentage limita-
tion, though restricting solicitation costs, will have done 
nothing to prevent fraud.

Where, as here, a statute imposes a direct restriction on 
protected First Amendment activity,16 and where the defect 

16 The Secretary’s own records illustrate the tenuous connection between 
low fundraising costs and a valid charitable endeavor. Between October 
14, 1980, and June 29, 1982, the Secretary apparently granted 13 of 16 
applications for exemption from the 25% limitation. The lowest one 
contemplated fundraising costs of 48% of receipts. Five were between 
70% and 77.1%. Another five were between 80% and 85%. Five of the 
applications granted were from lodges of the FOP; their solicitors were 
other than Munson. Exhibits to Brief for Petitioner A. 6.

16 The dissenters’ suggestion that, because the Maryland statute regu-
lates only the economic relationship between charities and professional 
fundraisers, it is not a direct restriction on the charities’ First Amendment 
activity is perplexing. Post, at 978-980. Any restriction on the amount 
of money a charity can pay to a third party as a fundraising expense could 
be labeled “economic regulation.” The fact that paid solicitors are used to 
disseminate information did not alter the Schaumburg Court’s conclusion 
that a limitation on the amount a charity can spend in fundraising activity 
is a direct restriction on the charity’s First Amendment rights. See 444 
U. S., at 635-636. Whatever the State’s purpose in enacting the statute, 
the fact remains that the percentage limitation is a direct restriction on the 
amount of money a charity can spend on fundraising activity.

For similar reasons, it is the dissent that “simply misses the point” when 
it urges that there is an element of “fraud” in a professional fundraiser’s 
soliciting money for a charity if a high proportion of those funds are expended 
in fundraising. Post, at 980, and n. 2. The point of the Schaumburg 
Court’s conclusion that the percentage limitation was not an accurate 
measure of fraud was that the charity’s “purpose” may include public edu-
cation. It is no more fraudulent for a charity to pay a professional fund-
raiser to engage in legitimate public educational activity than it is for the
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in the statute is that the means chosen to accomplish the 
State’s objectives are too imprecise, so that in all its applica-
tions the statute creates an unnecessary risk of chilling free 
speech, the statute is properly subject to facial attack. 
Schaumburg, 444 U. S., at 637; First National Bank of Bos-
ton v. Bellotti, 435 U. S. 765, 786 (1978). See also Central 
Hudson Gas & Electric Corp. v. Public Service Comm’n of 
N. Y., 447 U. S. 557, 565, n. 8 (1980); City Council of Los 
Angeles v. Taxpayers for Vincent, 466 U. S. 789, 800, n. 19 
(1984) (“[W]here the statute unquestionably attaches sanc-
tions to protected conduct, the likelihood that the statute will 
deter that conduct is ordinarily sufficiently great to justify an 
overbreadth attack,” citing Erznoznik v. City of Jackson-
ville, 422 U. S. 205, 217 (1975)).

The possibility of a waiver may decrease the number of im-
permissible applications of the statute, but it does nothing to 
remedy the statute’s fundamental defect. We conclude that, 
regardless of the waiver provision, Schaumburg requires 
that the percentage limitation in the Maryland statute be 
rejected.

IV
Our conclusion is not altered by the presence of other 

distinctions the Secretary urges between this statute and 
the ordinance at issue in Schaumburg.

The Secretary points out, for example, that § 103D does 
not impose a prior restraint on protected activities. An 
organization may register as a charity and solicit funds with-
out first demonstrating that it satisfies § 103D. The statute, 
it is said, regulates only after the fact. We are unmoved by 
the claimed distinction. As the Court of Appeals noted, sev-
eral elements of the regulatory scheme suggest the possibil-

charity to engage in that activity itself. And concerns about unscrupulous 
professional fundraisers, like concerns about fraudulent charities, can and 
are accommodated directly, through disclosure and registration require-
ments and penalties for fraudulent conduct.
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ity of a “before-the-fact” prohibition on solicitation. Section 
§ 103D requires that every contract or agreement between a 
professional fundraiser and a charitable organization shall be 
filed with the Secretary of State prior to any solicitation. 
Under § 103F, no solicitation may begin until the Secretary 
“shall approve the registration” of a professional fundraiser 
counsel or professional solicitor. And the Secretary is to ap-
prove the professional fundraiser’s registration only if she 
finds that the application is in conformity with the require-
ments of the subtitle as well as the rules and regulations of 
the Secretary.

More important, whether the statute regulates before- or 
after-the-fact makes little difference in this case. Whether 
the charity is prevented from engaging in First Amendment 
activity by the lack of a solicitation permit or by the knowl-
edge that its fundraising activity is illegal if it cannot satisfy 
the percentage limitation, the chill on the protected activity 
is the same. See Chaplinsky v. New Hampshire, 315 U. S. 
568, 572, n. 3 (1942).

The Secretary also points out that §103D restricts only 
fundraising expenses and not the multitude of other expenses 
that are not spent directly on the organization’s charitable 
purpose, and that the charity may elect whether to be bound 
by its fundraising percentage for the prior year or to apply 
the 25% limitation on a campaign-by-campaign basis. Those 
distinctions, however, mean only that the statute will not 
apply to as many charities as did the ordinance in Schaum-
burg. They do nothing to alter the fact that significant 
fundraising activity protected by the First Amendment is 
barred by the percentage limitation.

Finally, the fact that the statute regulates all charitable 
fundraising, and not just door-to-door solicitation, does not 
remedy the fact that the statute promotes the State’s inter-
est only peripherally. The distinction made in Schaumburg 
was between regulation aimed at fraud and regulation aimed 
at something else in the hope that it would sweep fraud in 
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during the process. The statute’s aim is not improved by the 
fact that it fires at a number of targets.

We agree with the Court of Appeals of Maryland that 
§103D is unconstitutionally overbroad. The judgment of 
that court therefore is affirmed.

It is so ordered.
Justi ce  Steven s , concurring.
With increasing frequency this Court seems prone to dis-

regard the important distinctions between cases that come to 
us from the highest court of a State and those that arise 
in the federal system. The discussion of standing by the 
majority and the dissent illustrates the point.

What may loosely be described as the “standing” issue in 
this case actually encompasses three distinct questions: (1) Is 
the dispute between the Secretary of State of Maryland and 
Munson Co. a “case” or “controversy” within the meaning 
of Art. Ill of the United States Constitution; (2) are there 
“prudential reasons” for refusing to allow Munson to base its 
claim for relief on the fact that the statute is unconstitutional 
as it applies to the company’s potential clients; and (3) is this 
a proper case for overbreadth analysis? The fact that this 
case comes to us from the Court of Appeals of Maryland is of 
critical significance with respect to the first two issues, but is 
of less importance with respect to the third. The three sepa-
rate questions, however, clearly merit separate discussion.

I
Respondent unquestionably has “standing” in a jurisdic-

tional sense. The Court appears to be unanimous on the 
“case” or “controversy” issue.1 The case-or-controversy re-
quirement, of course, relates only to the jurisdiction of this

1 Since the dissent does not argue that Munson lacks Art. Ill standing, 
the ode to Art. Ill in the dissenting opinion would seem to be totally gratu-
itous in what the dissent apparently agrees is a “case or controversy.” 
The dissent does not express the opinion that the writ of certiorari should 
be dismissed for want of jurisdiction.
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Court and has no bearing on the jurisdiction of the Mary-
land courts. Nothing in Art. Ill of the Federal Constitution 
prevents the Maryland Court of Appeals from rendering an 
advisory opinion concerning the constitutionality of Maryland 
legislation if it considers it appropriate to do so.2 Thus, the 
decision of the Maryland Court of Appeals that it had juris-
diction to decide this case is one we have no power to review.

If we were persuaded that there is no Art. Ill “standing” 
in this case, we would have a duty to dismiss the writ of 
certiorari and allow the judgment of the Maryland Court of 
Appeals to remain in effect. No Member of the Court, how-
ever, argues that we must follow that course. Since every 
Member of the Court has expressed an opinion concerning 
the constitutionality of the Maryland law, it is difficult to 
perceive the relevance of the fact that the Framers of Art. 
Ill of the Federal Constitution elected not to give the federal 
judiciary a “roving commission” to render advisory opinions. 
Post, at 976.3 In all events, there is little real dispute con-
cerning standing in the jurisdictional sense.

2 Indeed, the Maryland Court of Appeals’ discussion of standing in this 
case indicates it is unclear whether the issue of standing may be waived 
under the Maryland practice, see 294 Md. 160, 168-170, 448 A. 2d 935, 
940-941 (1982), and hence suggests that the Maryland courts may be 
willing to render advisory opinions.

3 At the outset of the dissenting opinion we are reminded that federal 
courts have no “roving commission” to survey the statute books and pass 
judgments on laws prematurely, and that “[m]usings” regarding the con-
stitutionality of “hypothetical” statutes “may be fitting for the classroom 
and the statehouse, but they are neither wise nor permissible in the court-
room.” Post, at 976. While there is a case or controversy concerning the 
validity of § 103D, which makes it a crime for a charity to pay more than 
25% of the receipts from a fundraising activity on expenses, there is no 
case or controversy concerning a Maryland statute which “regulated only 
the rates charged by professional fundraisers to charitable organizations,” 
post, at 981—no such Maryland statute exists. The dissent, ignoring the 
wisdom espoused early in its opinion, provides us with an advisory opinion 
on such a hypothetical statute: “The statute would be clearly constitu-
tional.” Ibid.
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II
Whether respondent has “standing” to assert the constitu-

tional rights of its potential customers is not a jurisdictional 
issue. As the Court correctly notes, in addition to the con-
stitutional contraints on this Court’s jurisdiction, this Court 
has “developed, for its own governance in the cases confess-
edly within its jurisidiction, a series of rules under which it 
has avoided passing upon a large part of all the constitutional 
questions pressed upon it for decision.” Ashwander v. TV A, 
297 U. S. 288, 346 (1936) (Brandeis, J., concurring). We 
may require federal courts to follow those rules, but we have 
no power to impose them on state courts.

Thus, the rule that a litigant generally must assert his own 
legal rights and interests, and cannot rest his claim to relief on 
the legal rights and interests of third parties, see ante, at 955, 
post, at 977, is a judge made rule. Rules of that kind that we 
fashion for our own governance, or indeed in the exercise of 
our supervisory powers over other federal judges, are not 
necessarily applicable to the work of state judges. Those 
judges may, of course, elect to follow our example, but there 
is no reason why they must do so. Instead, I believe they 
are free to adopt prudential standing rules that differ from 
ours—and surely they may allow more latitude for third-party 
attacks on state laws than we might consider appropriate.

In this case, even if we might deny a fundraiser prudential 
standing to attack a statute on the basis of its impact on a 
charity in a case arising in a declaratory judgment action in 
federal court, the state court was perfectly willing to hear 
such a challenge to the Maryland statute. If we should con-
clude in this case that we are unwilling to listen to Munson’s 
arguments about the impact of the Maryland statute on the 
rights of its clients, it surely does not follow that we can deny 
the Maryland Court of Appeals the power to decide that it 
will listen to those arguments. Thus, it seems quite clear to 
me that our analysis of the prudential standing issue should 
serve only the function of determining whether this case is
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one that is appropriate for the exercise of our discretionary 
certiorari jurisdiction.4

If, as the dissent implies,5 Munson is not a proper party to 
advance a constitutional challenge to a statute of this type, 
then surely we should not review a judgment of the state 
court that was based on that party’s arguments. In that 
event, the proper course would be a dismissal of the writ as 
having been improvidently granted.

In my opinion, while the writ of certiorari should have 
never issued in this case, there are sufficient reasons for find-
ing that Munson’s “third-party” standing is proper as a pru-
dential matter that the writ does not need to be dismissed as 
improvidently granted. Whether a particular litigant has a 
sufficiently significant stake in the outcome of a constitutional 
challenge to a statute based on its application to individuals 
not before the court to render him an appropriate party to 
make the challenge on their behalf is a question of the degree 
of his interest and the nature of the relationship between him 
and the individuals whose rights are allegedly infringed.

Munson has been threatened with criminal sanctions under 
the statute, but Munson does not contend that its own First 
Amendment rights are violated by that threat. The fact of 
that threat is relevant, however, to assessing whether 
Munson is a proper party to litigate the constitutional ques-

4 It is revealing that the dissent cites a major abstention case, Younger v. 
Harris, 401 U. S. 37 (1971), at the outset of its opinion discussing judicial 
review. Post, at 976. The hodgepodge of concerns expressed by the dis-
sent with respect to entertaining this case were sound reasons for this
Court to abstain from exercising our discretionary certiorari jurisdiction 
in this case coming from a state court, but those concerns simply do not 
defeat our jurisdiction to hear it nor respondent’s standing to litigate it.

6 The dissent does not argue that the writ should be dismissed as improv-
idently granted on the ground that this case is an unwise vehicle for adjudi-
cating the constitutional question presented. Cf. New York v. Uplinger, 
ante, at 249 (Ste ve ns , J., concurring). Indeed, the dissent is perfectly 
willing to adjudicate the constitutionality of the statute and is quite 
confident that it does not violate the First Amendment.
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tion for prudential purposes. The fact that Munson has been 
actually, but indirectly, injured in fact by the effect of the 
statute on its potential clients is not enough, standing alone, 
to permit it to litigate the constitutionality of the statute 
in this Court. The Court properly recognizes that more is 
required and pinpoints the crucial facts that the “activity 
sought to be protected is at the heart of the business relation-
ship between Munson and its clients, and Munson’s interests 
in challenging the statute are completely consistent with the 
First Amendment interests of the charities it represents.” 
Ante, at 958. Those factors are sufficient to assure us that 
Munson will vigorously litigate the question in this Court, 
thus providing this Court with the basis for informed deci-
sionmaking. That is the primary prudential question for this 
Court in a case coming to us from a state court, which may 
permit third-party actions for declaratory relief that federal 
district courts might not necessarily entertain.

Ill
Once it is determined that Munson may assert the First 

Amendment rights of its clients, it follows that Munson may 
challenge the statute on any ground that they might assert. 
Munson does not argue that the statute would be unconstitu-
tional as applied to the Fraternal Order of Police, even 
though on this record a successful challenge on that ground 
would appear to redress Munson’s injury. Instead, it 
attacks the statute on overbreadth grounds. The fact that 
this case comes to us from a state court is relevant to our 
consideration of the merits of the overbreadth challenge to 
some extent as well. We need not construe the statute for 
ourselves, compare post, at 984, and n. 5; the state court has 
authoritatively done so. That construction greatly aids an 
informed analysis of the merits of the First Amendment 
overbreadth question. The state court’s judgment that the 
illegitimate sweep of the state statute is substantial in rela-
tionship to its legitimate applications surely merits serious
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consideration by this Court to the extent that issue turns on a 
quantitative assessment of future applications of the statute.

In summary, while I am persuaded that this Court should 
have declined to exercise its certiorari jurisdiction in this 
case—surely it had no business granting certiorari to review 
the determination that “Munson had standing to challenge 
the validity of §103D”, see ante, at 954—I concur in the 
Court’s opinion.

Justi ce  Rehnquis t , with whom The  Chi ef  Justi ce , 
Justic e  Powell , and Justi ce  O’Conno r  join, dissenting.

Four Terms ago, the Court struck down an ordinance of 
the Village of Schaumburg, Illinois, which prohibited “the so-
licitation of contributions by charitable organizations that do 
not use at least 75 percent of their receipts for ‘charitable 
purposes,’ those purposes being defined to exclude solicita-
tion expenses, salaries, overhead, and other administrative 
expenses.” Schaumburg v. Citizens for a Better Environ-
ment, 444 U. S. 620, 622 (1980). Today, on the authority of 
that decision, the Court strikes down a markedly different 
Maryland statute, whose primary and legitimate effect is to 
prohibit professional fundraisers from charging charities a 
fee of more than 25% of the amount raised. The Court, 
invoking the doctrine of “overbreadth,” reaches this result 
not at the behest of any affected charity, but at the behest 
of a professional fundraising organization. Believing that in 
this case the overbreadth doctrine is not merely “strong 
medicine,” Broadrick v. Oklahoma, 413 U. S. 601, 613 
(1973), but “bad medicine,” I dissent.

Recently, this Court reaffirmed its commitment to “[t]he 
traditional rule” that, except in the rarest circumstances, “a 
person to whom a statute may constitutionally be applied 
may not challenge that statute on the ground that it may con-
ceivably be applied unconstitutionally to others in situations 
not before the Court.” New York v. Ferber, 458 U. S. 747, 
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767 (1982).1 This commitment is in keeping with the fact 
that the courts in our federal system do not have a roving 
commission “to survey the statute books and pass judgment 
on laws before the courts are called upon to enforce them.” 
Younger n . Harris, 401 U. S. 37, 52 (1971). The Constitu-
tional Convention specifically rejected a proposal to have 
Members of the Supreme Court render advice concerning 
pending legislation. See 1 M. Farrand, Records of the Fed-
eral Convention of 1787, p. 21 (1911). And through the “case 
or controversy” requirement of Art. Ill, all federal courts 
are restricted to the resolution of concrete disputes between 
the parties before them. Musings as to possible applications 
of a statute to third parties in hypothetical situations may 
be fitting for the classroom and the statehouse, but they are 
neither wise nor permissible in the courtroom.

The very power of the judiciary to declare a law uncon-
stitutional depends upon a “flesh-and-blood” dispute in which 
the application of the law comes into conflict with the supe-
rior authority of the Constitution. As Chief Justice Marshall 
explained in Marbury n . Madison, 1 Cranch 137, 178 (1803):

“So if a law be in opposition to the constitution; if both 
the law and the constitution apply to a particular case, 
so that the court must either decide that case conform-
ably to the law, disregarding the constitution; or con-
formably to the constitution, disregarding the law; the 
court must determine which of these conflicting rules 
governs the case. This is of the very essence of judicial 
duty.” (Emphasis added.)

The crucial corollary of this justification for judicial review 
is the principle that constitutional rights are personal and

1 See also United States v. Raines, 362 U. S. 17, 21 (1960); Carmichael v. 
Southern Coal & Coke Co., 301 U. S. 495, 513 (1937); Yazoo & M. V. R. 
Co. n . Jackson Vinegar Co., 226 U. S. 217, 219-220 (1912); Supervisors v. 
Stanley, 105 U. S. 305, 311-315 (1882); Austin v. The Aidermen, 7 Wall. 
694, 698-699 (1869).
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may not be asserted vicariously. McGowan v. Maryland, 
366 U. S. 420, 429-430 (1961). When a litigant challenges 
the constitutionality of a statute, he challenges the statute’s 
application to him. He claims, for example, that his activi-
ties, which the statute seeks to regulate, are protected by the 
First Amendment. If he prevails, the Court invalidates the 
statute, not in toto, but only as applied to those activities. 
The law is refined by preventing improper applications on a 
case-by-case basis. In the meantime, the interests under-
lying the law can still be served by its enforcement within 
constitutional bounds.

A successful overbreadth challenge, on the other hand, 
suspends enforcement of a statute entirely. The interests 
underlying the law, however substantial, are simply negated 
until the statute is either rewritten by the legislature or “re-
interpreted” by an authorized court to serve those interests 
more narrowly. The litigant is permitted to raise the rights 
of third parties not before the court in order to forestall even 
legitimate applications of the law.

The advantages of the first approach are obvious. It is 
less intrusive on the legislative prerogative and less disrup-
tive of state policy to limit the permitted reach of a statute 
only on a case-by-case basis. Such restraint also allows state 
courts the opportunity to construe a law to avoid consti-
tutional infirmities. New York n . Ferber, supra, at 768. 
Finally, the decision itself is likely to be more sound when 
based on data relevant and adequate to an informed judg-
ment. The facts of the case focus and give meaning to the 
otherwise abstract and amorphous issues the court must 
decide. “Facts and facts again are decisive.” Frankfurter 
& Landis, A Note on Advisory Opinions, 37 Harv. L. Rev. 
1002, 1005 (1924).

One might as a matter of original inquiry question whether 
an overbreadth challenge should ever be allowed, given that 
the Declaratory Judgment Act and the availability of prelimi-
nary injunctive relief will usually permit a litigant to discover 
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the scope of constitutional protection afforded his activity 
without subjecting himself to criminal prosecution. Be that 
as it may, however, our cases at least indicate that the doc-
trine is to be used sparingly. “[W]e have recognized that the 
overbreadth doctrine is ‘strong medicine’ and have employed 
it with hesitation, and then ‘only as a last resort.’” New 
York v. Ferber, supra, at 769 (quoting Broadrick v. Okla-
homa, 413 U. S., at 613). We have insisted that the 
overbreadth of a statute be “substantial” in relation to 
its legitimate sweep before the statute will be invalidated 
on its face. “[P]articularly where conduct and not merely 
speech is involved,” Broadrick, supra, at 615, we are hesi-
tant to paralyze the legitimate enforcement efforts of the 
States based solely on predictions as to potential chill.

These considerations apply with special force in this case. 
The challenged Maryland statute functions primarily as an 
economic regulation setting a limit on the fees charged by 
professional fundraisers. The purpose and effect of the 
statute are, therefore, altogether different from those of 
the Village ordinance invalidated in Schaumburg, supra. 
Schaumburg’s ordinance provided that “[e]very charitable 
organization, which solicits or intends to solicit contributions 
from persons in the village by door-to-door solicitation or the 
use of public streets and public ways, shall prior to such so-
licitation apply for a permit.” Schaumburg Village Code, 
Ch. 22, Art. Ill, §22-20 (1975). The application for that 
permit was required to contain “[s]atisfactory proof that at 
least seventy-five per cent of the proceeds of such solicita-
tions will be used directly for the charitable purpose of the 
organization.” §22-20(g). Excluded from the definition of 
“charitable purpose” were all solicitation expenses, salaries, 
overhead, and other administrative expenses. Ibid.

Thus, Schaumburg’s ordinance was primarily directed at 
controlling the nature and internal workings of charitable 
organizations seeking to solicit in the Village, and its prime 
failing was that it effectively prohibited any solicitation by 
“organizations that are primarily engaged in research, advo-
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cacy, or public education and that use their own paid staff 
to carry out those functions as well as to solicit financial 
support.” Schaumburg, 444 U. S., at 636. Such advocacy 
organizations are likely to have high administrative expenses 
which would make it impossible for them to qualify for a 
permit.

Maryland’s statute, on the other hand, is primarily di-
rected at controlling the external, economic relations be-
tween charities and professional fundraisers. Such fund-
raisers are required by § 103F to register with the Secretary, 
furnish certain information, pay an annual fee, file a bond 
and, most important of all, comply with the requirements of 
the subtitle, including §103D. Section §103D provides in 
relevant part:

“(a) A charitable organization . . . may not pay or 
agree to pay as expenses in connection with any fund- 
raising activity a total amount in excess of 25 percent of 
the total gross income raised or received by reason of the 
fund-raising activity. ...”

As to Munson and other professional fundraisers who are 
not themselves engaged in speech activities, § 103D, read in 
conjunction with §103F, is merely an economic regulation 
controlling the fees the firm is permitted to charge. A simi-
lar regulation governing, for example, the fees charged by an 
employment agency would be judged and approved under the 
minimum rationality standard traditionally applied to eco-
nomic regulations. See, e. g., Ohralik v. Ohio State Bar 
Assn., 436 U. S. 447, 460 (1978); Williamson v. Lee Optical 
Co., 348 U. S. 483 (1955). Of course, a ceiling on the fees 
charged by professional fundraisers may have an incidental 
and indirect impact on protected expression—as would, for 
example, a ceiling placed on the fees charged by literary 
agents—in that marginal producers could be forced out of the 
market. In other words, price controls might tend to make 
these services less available, much as rent control is thought 
to make rental housing less available. But such an indirect 
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and incidental impact on expression is not sufficient to 
subject such regulation to strict First Amendment scrutiny. 
Otherwise, national forest legislation would be equally sus-
pect as tending to raise the price and limit the quantity of 
paper.

Even if limitations on the fees charged by professional 
fundraisers were subjected to heightened scrutiny, however, 
those limitations serve a number of legitimate and substantial 
governmental interests. They insure that funds solicited 
from the public for a charitable purpose will not be exces-
sively diverted to private pecuniary gain. In the process, 
they encourage the public to give by allowing the public to 
give with confidence that money designed for a charity will 
be spent on charitable purposes. The legislature could con-
clude that fees charged by professional fundraisers must be 
kept within moderate limits to coincide with the contributors’ 
expectations that their contributions will go primarily to the 
charitable purpose. There is an element of “fraud” in solicit-
ing money “for” a charity when in reality that charity will see 
only a small fraction of the funds collected.2 But even if a 
fundraiser were to fully disclose to every donor that half of 
the money collected would be used for “expenses,” so that 
there could be no question of “fraud” in the common-law 
sense of that word, the State’s interest is not at an end. The 
statute, as the Court concedes, is also directed against the 
incurring of excessive costs in charitable solicitation even 
where the costs are fully disclosed to both potential donors 
and the charity. Such a law protects the charities them-
selves from being overcharged by unscrupulous professional 
fundraisers.

2 The Court simply misses the point when it dismisses this legitimate in-
terest with the observation that “there is nothing in the percentage limita-
tion that prevents [an organization] from misdirecting funds.” Ante, at 
967. The concern is not that someone may abscond to South America with 
the funds collected. Rather, a high fundraising fee itself betrays the 
expectations of the donor who thinks that his money will be used to benefit 
the charitable purpose in the name of which the money was solicited.
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The Court, therefore, is simply mistaken when it claims 
that “there is no core of easily identifiable and constitution-
ally proscribable conduct that the statute prohibits.” Ante, 
at 965-966. The rates charged by professional fundraisers 
are in fact both “easily identifiable” and “constitutionally 
proscribable.” If Maryland’s statute regulated only the 
rates charged by professional fundraisers to charitable orga-
nizations, this would be an easy case. The statute would 
be clearly constitutional.

But of course the statute also applies to solicitation ex-
penses other than those spent on professional fundraisers. 
To that extent, therefore, the statute directly regulates the 
solicitation activities of charities and is subject to more 
intense scrutiny. Schaumburg, supra, at 632. Even as 
applied directly to charities, however, the statute serves 
legitimate objectives insofar as it regulates fundraising costs 
not attributable to public education or advocacy. Again, 
donor confidence is enhanced by such a regulation, and the 
intended objects of the public’s bounty are benefited. The 
real question before the Court, then, is whether the over-
breadth of the statute—the extent to which it might infringe 
on constitutionally protected expression—is substantial 
judged in relation to the statute’s plainly legitimate sweep. 
Broadrick v. Oklahoma, 413 U. S., at 615.

The Court today echoes the concern of Schaumburg that 
some charities will incur fundraising costs higher than the 
25% limitation not because the costs are essential to fund- 
raising, but because the charity seeks to raise funds in a man-
ner that serves other educational and advocacy goals. See 
ante, at 963-964. Unlike Schaumburg, however, it is not at 
all clear that the Court’s concern is well founded in this case. 
In baldly claiming that advocacy organizations “remain 
barred by the statute from carrying on those protected First 
Amendment activities,” ante, at 964, the Court simply 
ignores or slights some crucial differences between this 
statute and the ordinance at issue in Schaumburg.
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First of all, administrative and overhead costs that are 
not attributable to fundraising are not included in the 25% 
calculation of § 103D(a). Thus, the salaries of researchers, 
policymakers and technical support staff, as well as general 
overhead expenses, do not count as fundraising costs. 
“[Organizations that spend large amounts on salaries and 
administrative expenses,” Schaumburg, 444 U. S., at 638, 
will therefore be largely unaffected by the statute. To take 
but one obviously pertinent example, Citizens for a Better 
Environment, the plaintiff in Schaumburg, reportedly spent 
23.3% of its income on fundraising in 1975 and 21.5% on ad-
ministration. In 1976, these figures were 23.3% and 16.5%, 
respectively. Id., at 626. Thus, although that organization 
was prohibited from soliciting door-to-door by the Village or-
dinance in Schaumburg, it would be readily accommodated 
by Maryland’s more carefully drawn statute.

Second, § 103D(b) specifically excludes from the defini-
tion of fundraising costs many of the costs associated with 
combined advocacy and fundraising activities. The section 
provides:

“(b) For purposes of this section, the total gross in-
come raised or received shall be adjusted so as not to 
include contributions received equal to the actual cost to 
the charitable organization of (1) goods, food, entertain-
ment, or drink sold or provided to the public, nor should 
these costs be included as fund-raising costs; (2) the 
actual postage paid to the United States Postal Service 
and printing expense in connection with the soliciting 
of contributions, nor should these costs be included as 
fund-raising costs.”

Thus, unlike the ordinance in Schaumburg, the costs of 
receptions, picnics and other social events at which advocacy 
organizations seek converts are not included in the fund- 
raising calculus. Nor are costs associated with printing 
and mailing advocacy literature. Again, the statute is more
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carefully designed to accommodate the protected expression 
of such organizations. Sections 103D(a) and (b) together 
largely eliminate the concerns of Schaumburg.

Third, § 103D(a) directs the Secretary to “issue rules and 
regulations to permit a charitable organization to pay or 
agree to pay for expenses in connection with a fund-raising 
activity more than 25% of its total gross income in those in-
stances where the 25% limitation would effectively prevent 
the charitable organization from raising contributions.” The 
Maryland Court of Appeals has said that this waiver provi-
sion is “extremely narrow,” but it should still suffice to allevi-
ate the Court’s concern that “unpopular” charities will be 
precluded from soliciting. Ante, at 967. A charity unable 
to meet the 25% limit due to the unpopularity of its cause 
would clearly be entitled to a statutory exemption.3

Finally, even for those activities which mingle fundrais-
ing and advocacy, but do not fall within the exceptions of 
§ 103D(b), § 103D(a) appears to call for a pro rata allocation of 
expenses into those expenses attributable to the fundraising 
portion of the activity and those attributable to the advocacy 
portion.

“The Secretary of State shall, by rule or regulation in 
accordance with the ‘standard of accounting and fiscal 
reporting for voluntary health and welfare organizations’ 
provide for the reporting of actual cost, and of allocation 
of expenses, of a charitable organization into those which 

3 The Court itself acknowledges that “[t]he possibility of a waiver may 
decrease the number of impermissible applications of the statute,” but feels 
that this fact “does nothing to remedy the statute’s fundamental defect.” 
Ante, at 968. As noted, however, the Court simply ignores the extent to 
which the statute directly and legitimately regulates both the fees charged 
by professional fundraisers and those fundraising costs not attributable to 
public education or advocacy. Properly viewed, any decrease in the num-
ber of impermissible applications of the statute is extremely significant 
as tending to decrease overbreadth in relation to the statute’s legitimate 
sweep.
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are in connection with a fund-raising activity and those 
which are not.”

If such a pro rata allocation is required by the statute, then 
expenses associated with door-to-door solicitation by a 
member of the organization,4 which involves advocacy and 
education as well as an appeal for financial support, could not 
be charged entirely to fundraising.5 If that is correct, the 
statute is not overbroad at all. Expenses associated with 
advocacy and public education would be completely excluded 
from the fundraising calculus. The crucial point is that 
we cannot know precisely how such activities will be accom-
modated unless we first give Maryland a chance to face the 
question in concrete situations.

It would be foolish to claim that these four statutory safe-
guards will ensure that the statute will never be applied in 
such a way as to improperly inhibit the protected expression 
of any advocacy organization. No statute bears an absolute 
guarantee that it will always be applied within constitutional 
bounds; consequently, no such guarantee can be demanded. 
The question before the Court, we must remember, is whether 
the likely overbreadth of the statute is substantial in relation 
to its legitimate sweep.

4 The statute specifically excludes from the definition of professional 
fundraiser a “bona fide salaried officer or employee of a charitable orga-
nization which maintains a permanent office in the State.” § 103A(g).

5 The Court rightly points out, ante, at 963, n. 11, that one of the 
Secretary’s regulations provides that any public education activity which 
includes “an appeal, specific or implied, for financial support, shall be 
fully allocated to fund-raising expenses.” Code of Maryland Regulations 
§ 01.02.04.04A(3) (1983). But that regulation is not necessarily consistent 
with the statutory scheme. It has yet to be tested and we therefore do not 
know if it would be upheld by the Maryland courts. At any rate, possible 
constitutional failings in the regulations passed pursuant to a statute do 
not form a basis for holding the statute itself unconstitutional. A far 
less drastic solution would be, in an appropriate case, to strike down the 
regulation.
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The differences noted above between this statute and the 
ordinance condemned in Schaumburg serve to minimize any 
potential overbreadth. And given the extensive legitimate 
application of this statute, both to fundraising expenses not 
attributable to public education or advocacy and to the fees 
charged by professional fundraisers who, like Munson, are 
not themselves engaged in advocating any causes, I see no 
basis for concluding that the Maryland statute is substan-
tially overbroad. Nor does the Court offer any reason to so 
believe. As noted, the Court simply misunderstands the pri-
mary purpose and effect of the statute and then proceeds to 
speculate about how it might be improperly applied. Unfor-
tunately, such misunderstanding and ungrounded speculation 
are the natural hazards of overbreadth analysis. When the 
Court’s sights are not focused on the actual application of 
a statute to a specific set of facts, its vision proves sadly 
deficient.

I dissent.



986 OCTOBER TERM, 1983

Syllabus 467 U. S.

RUCKELSHAUS, ADMINISTRATOR, UNITED 
STATES ENVIRONMENTAL PROTECTION 

AGENCY v. MONSANTO CO.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF MISSOURI

No. 83-196. Argued February 27, 1984—Decided June 26, 1984

The Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) au-
thorizes the Environmental Protection Agency (EPA) to use data sub-
mitted by an applicant for registration of a covered product (here-
inafter pesticide) in evaluating the application of a subsequent applicant, 
and to disclose publicly some of the submitted data. Under the data- 
consideration provisions of § 3, as amended in 1978, applicants now are 
granted a 10-year period of exclusive use for data on new active ingre-
dients contained in pesticides registered after September 30,1978, while 
all other data submitted after December 31, 1969, may be cited and con-
sidered in support of another application for 15 years after the original 
submission if the applicant offers to compensate the original submitter. 
If the parties cannot agree on the amount of compensation, either may 
initiate a binding arbitration proceeding, and if an original submitter 
refuses to participate in negotiations or arbitration, he forfeits his claim 
for compensation. Data that do not qualify for, either the 10-year period 
of exclusive use or the 15-year period of compensation may be considered 
by EPA without limitation. Section 10, as amended in 1978, authorizes, 
in general, public disclosure of all health, safety, and environmental data 
even though it may result in disclosure of trade secrets. Appellee, a 
company headquartered in Missouri, is an inventor, producer, and seller 
of pesticides, and invests substantial sums in developing active ingre-
dients for pesticides and in producing end-use products that combine 
such ingredients with inert ingredients. Appellee brought suit in 
Federal District Court for injunctive and declaratory relief, alleging, 
inter alia, that the data-consideration and data-disclosure provisions 
of FIFRA effected a “taking” of property without just compensation, 
in violation of the Fifth Amendment, and that the data-consideration 
provisions violated the Amendment because they effected a taking 
of property for a private, rather than a public, purpose. The District 
Court held that the challenged provisions of FIFRA are unconstitu-
tional, and permanently enjoined EPA from implementing or enforcing 
those provisions.
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Held:
1. To the extent that appellee has an interest in its health, safety, and 

environmental data cognizable as a trade-secret property right under 
Missouri law, that property right is protected by the Taking Clause of 
the Fifth Amendment. Despite their intangible nature, trade secrets 
have many of the characteristics of more traditional forms of property. 
Moreover, this Court has found other kinds of intangible interests to be 
property for purposes of the Clause. Pp. 1000-1004.

2. EPA’s consideration or disclosure of data submitted by appellee 
prior to October 22, 1972, or after September 30, 1978, does not effect 
a taking, but EPA’s consideration or disclosure of certain health, safety, 
and environmental data constituting a trade secret under state law and 
submitted by appellee between those two dates may constitute a taking 
under certain conditions. Pp. 1004-1014.

(a) A factor for consideration in determining whether a govern-
mental action short of acquisition or destruction of property has gone 
beyond proper “regulation” and effects a “taking” is whether the action 
interferes with reasonable investment-backed expectations. With 
respect to any health, safety, and environmental data that appellee sub-
mitted to EPA after the effective date of the 1978 FIFRA amendments 
(October 1, 1978), appellee could not have had a reasonable, investment- 
backed expectation that EPA would keep the data confidential beyond 
the limits prescribed in the amended statute itself. As long as appellee 
is aware of the conditions under which the data are submitted, and the 
conditions are rationally related to a legitimate Government interest, a 
voluntary submission of data in exchange for the economic advantages of 
a registration can hardly be called a taking. Pp. 1005-1008.

(b) Prior to its amendment in 1972 (effective October 22, 1972), 
FIFRA was silent with respect to EPA’s authorized use and disclosure 
of data submitted to it in connection with an application for registra-
tion. Although the Trade Secrets Act provides a criminal penalty for a 
Government employee who discloses, in a manner not authorized by law, 
any trade-secret information revealed to him during the course of his 
official duties, it is not a guarantee of confidentiality to submitters 
of data, and, absent an express promise, appellee had no reasonable, 
investment-backed expectation that its information submitted to EPA 
before October 22, 1972, would remain inviolate in the EPA’s hands. 
The possibility was substantial that the Federal Government at some 
future time would find disclosure to be in the public interest. A fortiori, 
the Trade Secrets Act, which penalizes only unauthorized disclosure, 
cannot be construed as any sort of assurance against internal agency 
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use of submitted data during consideration of the application of a 
subsequent applicant for registration. Pp. 1008-1010.

(c) However, under the statutory scheme in effect between October 
22, 1972, and September 30, 1978, a submitter was given an opportunity 
to protect its trade secrets from disclosure by designating them as trade 
secrets at the time of submission. The explicit governmental guarantee 
to registration applicants of confidentiality and exclusive use with re-
spect to trade secrets during this period formed the basis of a reasonable 
investment-backed expectation. If EPA, consistent with current provi-
sions of FIFRA, were now to disclose such trade-secret data or consider 
those data in evaluating the application of a subsequent applicant in a 
manner not authorized by the version of FIFRA in effect between 1972 
and 1978, its actions would frustrate appellee’s reasonable investment- 
backed expectation. If, however, arbitration pursuant to FIFRA were 
to yield just compensation for the loss in the market value of appellee’s 
trade-secret data suffered because of EPA’s consideration of the data in 
connection with another application (no arbitration having yet occurred), 
then appellee would have no claim against the Government for a taking. 
Pp. 1010-1014.

3. Any taking of private property that may occur in connection with 
EPA’s use of data submitted to it by appellee between October 22, 1972, 
and September 30, 1978, is a taking for a “public use,” rather than for 
a “private use,” even though subsequent applicants may be the most 
direct beneficiaries. So long as a taking has a conceivable public charac-
ter, the means by which it will be attained is for Congress to determine. 
Congress believed that the data-consideration provisions would elimi-
nate costly duplication of research and streamline the registration proc-
ess, making new end-use products available to consumers more quickly. 
Such a procompetitive purpose is within Congress’ police power. With 
regard to FIFRA’s data-disclosure provisions, the optimum amount 
of disclosure to assure the public that a product is safe and effective is 
to be determined by Congress, not the courts. Pp. 1014-1016.

4. A Tucker Act remedy is available to provide appellee with just 
compensation for any taking of property that may occur as a result of 
FIFRA’s data-consideration and data-disclosure provisions, and thus 
the District Court erred in enjoining EPA from acting under those pro-
visions. Neither FIFRA nor its legislative history discusses the inter-
action between FIFRA and the Tucker Act, and inferring a withdrawal 
of Tucker Act jurisdiction would amount to a disfavored partial repeal 
by implication of the Tucker Act. FIFRA’s provision that an original 
submitter of data forfeits his right to compensation from a later 
submitter for the use of the original submitter’s data if he fails to 
participate in, or comply with the terms of, a negotiated or arbitrated 
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compensation settlement merely requires a claimant to first seek sat-
isfaction through FIFRA’s procedure before asserting a Tucker Act 
claim. Pp. 1016-1019.

5. Because the Tucker Act is available as a remedy for any uncom-
pensated taking appellee may suffer as a result of the operation of the 
challenged provisions of FIFRA, appellee’s challenges to the constitu-
tionality of the arbitration and compensation scheme of FIFRA are not 
ripe for resolution. Pp. 1019-1020.

564 F. Supp. 552, vacated and remanded.

Bla ck mun , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Brenna n , Marsh al l , Powe ll , Rehn qu ist , and Steve ns , 
JJ., joined, and in which O’Conn or , J., joined, except for Part IV-B and 
a statement on p. 1013. O’Con no r , J., filed an opinion concurring in part 
and dissenting in part, post, p. 1021. Whit e , J., took no part in the 
consideration or decision of the case.

Deputy Solicitor General Wallace argued the cause for 
appellant. With him on the briefs were Solicitor General 
Lee, Acting Assistant Attorney General Liotta, Deputy 
Assistant Attorney General Walker, Jerrold J. Ganzfried, 
Raymond N. Zagone, Anne S. Almy, and John A. Bryson.

A. Raymond Randolph, Jr., argued the cause for appellee. 
With him on the briefs were David G. Norrell, Thomas 
O. Kuhns, W. Wayne Withers, Frederick A. Provomy, Gary 
S. Dyer, C. David Barrier, and Kenneth R. Heineman*

*Briefs of amici curiae urging reversal were filed for the American 
Association for the Advancement of Science et al. by Thomas O. McGarity; 
for the American Federation of Labor and Congress of Industrial Orga-
nizations et al. by Marsha S. Berzon, Michael Rubin, Laurence Gold, Al-
bert H. Meyerhoff, and J. Albert Woll; for the Pesticide Producers Associa-
tion et al. by David B. Weinberg and William R. Weissman; and for PPG 
Industries, Inc., by Thomas H. Truitt, David R. Berz, wo^JeffreyF. Liss.

Briefs of amici curiae urging affirmance were filed for Abbott Labora-
tories et al. by Kenneth W. Weinstein and Lawrence S. Ebner; for the 
American Chemical Society et al. by William J. Butler, Jr., and Arthur 
D. McKey; for the American Patent Law Association, Inc., by Donald S. 
Chisum; for Avco Corp, by Alvin D. Shapiro; for Sathon, Inc., by Ralph 
E. Brown and Mark E. Singer; for SDS Biotech Corp, et al. by Harold 
Himmelman and Cynthia A. Lewis; and for Stauffer Chemical Co. by 
Lawrence S. Ebner, John T. Ronan III, and John W. Behan.
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Justic e Blackm un  delivered the opinion of the Court.
In this case, we are asked to review a United States 

District Court’s determination that several provisions of 
the Federal Insecticide, Fungicide, and Rodenticide Act 
(FIFRA), 61 Stat. 163, as amended, 7 U. S. C. §136 et seq., 
are unconstitutional. The provisions at issue authorize 
the Environmental Protection Agency (EPA) to use data 
submitted by an applicant for registration of a pesticide1 
in evaluating the application of a subsequent applicant, and 
to disclose publicly some of the submitted data.

I
Over the past century, the use of pesticides to control 

weeds and minimize crop damage caused by insects, disease, 
and animals has become increasingly more important for 
American agriculture. See S. Rep. No. 95-334, p. 32 (1977); 
S. Rep. No. 92-838, pp. 3-4, 6-7 (1972); H. R. Rep. No. 92- 
511, pp. 3-7 (1971). While pesticide use has led to improve-
ments in productivity, it has also led to increased risk of harm 
to humans and the environment. See S. Rep. No. 92-838, 
at 3-4, 6-7; H. R. Rep. No. 92-511, at 3-7. Although the 
Federal Government has regulated pesticide use for nearly 
75 years,2 FIFRA was first adopted in 1947. 61 Stat. 163.

rFor purposes of our discussion of FIFRA, the term “pesticides” in-
cludes herbicides, insecticides, fungicides, rodenticides, and plant regu-
lators. See §§ 2(t) and (u) of FIFRA, as amended, 7 U. S. C. §§ 136(t) 
and (u).

2 The first federal legislation in this area was the Insecticide Act of 1910, 
36 Stat. 331, which made it unlawful to manufacture and sell insecticides 
that were adulterated or misbranded. In 1947, the 1910 legislation was 
repealed and replaced with FIFRA. 61 Stat. 172.

Some States had undertaken to regulate pesticide use before there was 
federal legislation, and many more continued to do so after federal legis-
lation was enacted. In 1946, the Council of State Governments recom-
mended for adoption a model state statute, the Uniform State Insecticide, 
Fungicide, and Rodenticide Act. See S. Rep. No. 92-838, p. 7 (1972); 
H. R. Rep. No. 313, 80th Cong., 1st Sess., 3 (1947).
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As first enacted, FIFRA was primarily a licensing and 
labeling statute. It required that all pesticides be registered 
with the Secretary of Agriculture prior to their sale in inter-
state or foreign commerce. §§ 3(a) and 4(a) of the 1947 Act, 
61 Stat. 166-167. The 1947 legislation also contained general 
standards setting forth the types of information necessary 
for proper labeling of a registered pesticide, including direc-
tions for use; warnings to prevent harm to people, animals, 
and plants; and claims made about the efficacy of the product. 
§§2(u)(2) and 3(a)(3).

Upon request of the Secretary, an applicant was required 
to submit test data supporting the claims on the label, includ-
ing the formula for the pesticide. §§ 4(a) and (b). The 1947 
version of FIFRA specifically prohibited disclosure of “any 
information relative to formulas of products,” §§ 3(c)(4) and 
8(c), but was silent with respect to the disclosure of any of 
the health and safety data submitted with an application.3

In 1970, the Department of Agriculture’s FIFRA respon-
sibilities were transferred to the then newly created Envi-
ronmental Protection Agency, whose Administrator is the 
appellant in this case. See Reorganization Plan No. 3 of 
1970, 35 Fed. Reg. 15623 (1970), 5 U. S. C. App., p. 1132.

Because of mounting public concern about the safety of 
pesticides and their effect on the environment and because of 
a growing perception that the existing legislation was not 
equal to the task of safeguarding the public interest, see 
S. Rep. No. 92-838, at 3-9; S. Rep. No. 92-970, p. 9 (1972); 
H. R. Rep. No. 92-511, at 5-13, Congress undertook a 
comprehensive revision of FIFRA through the adoption of 
the Federal Environmental Pesticide Control Act of 1972, 86 
Stat. 973. The amendments transformed FIFRA from a 
labeling law into a comprehensive regulatory statute. H. R. 
Rep. No. 92-511, at 1. As amended, FIFRA regulated the 

3 Appellant here concedes, however, that as a matter of practice, the 
Department of Agriculture did not publicly disclose the health and safety 
information. Brief for Appellant 5, n. 5.
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use, as well as the sale and labeling, of pesticides; regulated 
pesticides produced and sold in both intrastate and interstate 
commerce; provided for review, cancellation, and suspension 
of registration; and gave EPA greater enforcement author-
ity. Congress also added a new criterion for registration: 
that EPA determine that the pesticide will not cause “unrea-
sonable adverse effects on the environment.” §§ 3(c)(5)(C) 
and (D), 86 Stat. 980-981.

For purposes of this litigation, the most significant of the 
1972 amendments pertained to the pesticide-registration pro-
cedure and the public disclosure of information learned 
through that procedure. Congress added to FIFRA a new 
section governing public disclosure of data submitted in sup-
port of an application for registration. Under that section, 
the submitter of data could designate any portions of the sub-
mitted material it believed to be “trade secrets or commercial 
or financial information.” § 10(a), 86 Stat. 989. Another 
section prohibited EPA from publicly disclosing information 
which, in its judgment, contained or related to “trade secrets 
or commercial or financial information.” § 10(b). In the 
event that EPA disagreed with a submitter’s designation of 
certain information as “trade secrets or commercial or finan-
cial information” and proposed to disclose that information, 
the original submitter could institute a declaratory judgment 
action in federal district court. § 10(c).

The 1972 amendments also included a provision that al-
lowed EPA to consider data submitted by one applicant for 
registration in support of another application pertaining to a 
similar chemical, provided the subsequent applicant offered 
to compensate the applicant who originally submitted the 
data. § 3(c)(1)(D). In effect, the provision instituted a man-
datory data-licensing scheme. The amount of compensation 
was to be negotiated by the parties, or, in the event negotia-
tions failed, was to be determined by EPA, subject to judicial 
review upon the instigation of the original data submitter. 
The scope of the 1972 data-consideration provision, however,
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was limited, for any data designated as “trade secrets or 
commercial or financial information” exempt from disclosure 
under § 10 could not be considered at all by EPA to support 
another registration application unless the original submitter 
consented. Ibid.

The 1972 amendments did not specify standards for the 
designation of submitted data as “trade secrets or commercial 
or financial information.” In addition, Congress failed to 
designate an effective date for the data-consideration and 
disclosure schemes. In 1975, Congress amended § 3(c)(1)(D) 
to provide that the data-consideration and data-disclosure 
provisions applied only to data submitted on or after Janu-
ary 1, 1970, 89 Stat. 755, but left the definitional question 
unanswered.

Much litigation centered around the definition of “trade 
secrets or commercial or financial information” for the pur-
poses of the data-consideration and data-disclosure provi-
sions of FIFRA. EPA maintained that the exemption from 
consideration or disclosure applied only to a narrow range 
of information, principally statements of formulae and manu-
facturing processes. In a series of lawsuits, however, data- 
submitting firms challenged EPA’s interpretation and ob-
tained several decisions to the effect that the term “trade 
secrets” applied to any data, including health, safety, and 
environmental data, that met the definition of trade secrets 
set forth in Restatement of Torts § 757 (1939). See, e. g., 
Mobay Chemical Corp. v. Costle, 447 F. Supp. 811 (WD 
Mo. 1978); Chevron Chemical Co. v. Costle, 443 F. Supp. 
1024 (ND Cal. 1978). These decisions prevented EPA from 
disclosing much of the data on which it based its decision 
to register pesticides and from considering the data sub-
mitted by one applicant in reviewing the application of a 
later applicant. See S. Rep. No. 95-334, at 7; H. R. Rep. 
No. 95-663, p. 18 (1977).

Because of these and other problems with the regulatory 
scheme embodied in FIFRA as amended in 1972, see S. Rep.
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No. 95-334, at 2-5; H. R. Rep. No. 95-663, at 15-21; see 
generally EPA Office of Pesticide Programs, FIFRA: Impact 
on the Industry (1977), reprinted in S. Rep. No. 95-334, 
at 34-68, Congress enacted other amendments to FIFRA in 
1978. These were effected by the Federal Pesticide Act of 
1978, 92 Stat. 819. The new amendments included a series 
of revisions in the data-consideration and data-disclosure pro-
visions of FIFRA’s §§3 and 10, 7 U. S. C. §§136a and 136h.

Under FIFRA, as amended in 1978, applicants are granted 
a 10-year period of exclusive use for data on new active in-
gredients contained in pesticides registered after September 
30, 1978. § 3(c)(l)(D)(i). All other data submitted after De-
cember 31, 1969, may be cited and considered in support of 
another application for 15 years after the original submission 
if the applicant offers to compensate the original submitter. 
§ 3(c)(l)(D)(ii).4 If the parties cannot agree on the amount of

4 Section 3(c)(1)(D), 92 Stat. 820-822, 7 U. S. C. § 136a(c)(l)(D), reads in 
relevant part:

“(i) With respect to pesticides containing active ingredients that are ini-
tially registered under this Act after [September 30, 1978], data submitted 
to support the application for the original registration of the pesticide, or 
an application for an amendment adding any new use to the registration 
and that pertains solely to such new use, shall not, without the written per-
mission of the original data submitter, be considered by the Administrator 
to support an application by another person during a period of ten years 
following the date the Administrator first registers the pesticide . . . ;

“(ii) except as otherwise provided in subparagraph (D)(i) of this para-
graph, with respect to data submitted after December 31, 1969, by an 
applicant or registrant to support an application for registration, experi-
mental use permit, or amendment adding a new use to an existing registra-
tion, to support or maintain in effect an existing registration, or for rereg-
istration, the Administrator may, without the permission of the original 
data submitter, consider any such item of data in support of an application 
by any other person . . . within the fifteen-year period following the date 
the data were originally submitted only if the applicant has made an offer 
to compensate the original data submitter and submitted such offer to the 
Administrator accompanied by evidence of delivery to the original data 
submitter of the offer. The terms and amount of compensation may be 
fixed by agreement between the original data submitter and the applicant,
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compensation, either may initiate a binding arbitration 
proceeding. The results of the arbitration proceeding are 
not subject to judicial review, absent fraud or misrepresenta-
tion. The same statute provides that an original submitter 
who refuses to participate in negotiations or in the arbitra-
tion proceeding forfeits his claim for compensation. Data 
that do not qualify for either the 10-year period of exclusive 
use or the 15-year period of compensation may be considered 
by EPA without limitation. § 3(c)(l)(D)(iii).

Also in 1978, Congress added a new subsection, § 10(d), 7 
U. S. C. § 136h(d), that provides for disclosure of all health, 

or, failing such agreement, binding arbitration under this subparagraph. 
If, at the end of ninety days after the date of delivery to the original data 
submitter of the offer to compensate, the original data submitter and the 
applicant have neither agreed on the amount and terms of compensation 
nor on a procedure for reaching an agreement on the amount and terms of 
compensation, either person may initiate binding arbitration proceedings 
by requesting the Federal Mediation and Conciliation Service to appoint an 
arbitrator from the roster of arbitrators maintained by such Service. . . . 
[T]he findings and determination of the arbitrator shall be final and conclu-
sive, and no official or court of the United States shall have power or juris-
diction to review any such findings and determination, except for fraud, 
misrepresentation, or other misconduct by one of the parties to the arbitra-
tion or the arbitrator where there is a verified complaint with supporting 
affidavits attesting to specific instances of such fraud, misrepresentation, 
or other misconduct. ... If the Administrator determines that an original 
data submitter has failed to participate in a procedure for reaching an 
agreement or in an arbitration proceeding as required by this subpara-
graph, or failed to comply with the terms of an agreement or arbitration 
decision concerning compensation under this subparagraph, the original 
data submitter shall forfeit the right to compensation for the use of 
the data in support of the application. . . . Registration action by the 
Administrator shall not be delayed pending the fixing of compensation;

“(iii) after expiration of any period of exclusive use and any period for 
which compensation is required for the use of an item of data under sub-
paragraphs (D)(i) and (D)(ii) of this paragraph, the Administrator may 
consider such item of data in support of an application by any other appli-
cant without the permission of the original data submitter and without an 
offer having been received to compensate the original data submitter for 
the use of such item of data.”
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safety, and environmental data to qualified requesters, not-
withstanding the prohibition against disclosure of trade 
secrets contained in § 10(b). The provision, however, does 
not authorize disclosure of information that would reveal 
“manufacturing or quality control processes” or certain 
details about deliberately added inert ingredients unless “the 
Administrator has first determined that the disclosure is nec-
essary to protect against an unreasonable risk of injury to 
health or the environment.” §§ 10(d)(1)(A) to (C).5 EPA 
may not disclose data to representatives of foreign or multi-
national pesticide companies unless the original submitter of

5 Section 10(d), 92 Stat. 830, reads in relevant part:
“(1) All information concerning the objectives, methodology, results, or 

significance of any test or experiment performed on or with a registered 
or previously registered pesticide or its separate ingredients, impurities, 
or degradation products and any information concerning the effects of such 
pesticide on any organism or the behavior of such pesticide in the environ-
ment, including, but not limited to, data on safety to fish and wildlife, 
humans, and other mammals, plants, animals, and soil, and studies on per-
sistence, translocation and fate in the environment, and metabolism, shall 
be available for disclosure to the public: Provided, That the use of such 
data for any registration purpose shall be governed by section 3 of this Act: 
Provided further, That this paragraph does not authorize the disclosure of 
any information that—

“(A) discloses manufacturing or quality control processes,
“(B) discloses the details of any methods for testing, detecting, or 

measuring the quantity of any deliberately added inert ingredients of a 
pesticide, or

“(C) discloses the identity or percentage quantity of any deliberately 
added inert ingredient of a pesticide,
unless the Administrator has first determined that disclosure is neces-
sary to protect against an unreasonable risk of injury to health or the 
environment.

“(2) Information concerning production, distribution, sale, or inven-
tories of a pesticide that is otherwise entitled to confidential treatment 
under subsection (b) of this section may be publicly disclosed in connection 
with a public proceeding to determine whether a pesticide, or any ingre-
dient of a pesticide, causes unreasonable adverse effects on health or the 
environment, if the Administrator determines that such disclosure is 
necessary in the public interest.”
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the data consents to the disclosure. § 10(g). Another sub-
section establishes a criminal penalty for wrongful disclosure 
by a Government employee or contractor of confidential or 
trade secret data. § 10(f).

II
Appellee Monsanto Company (Monsanto) is an inventor, 

developer, and producer of various kinds of chemical prod-
ucts, including pesticides. Monsanto, headquartered in 
St. Louis County, Mo., sells in both domestic and foreign 
markets. It is one of a relatively small group of companies 
that invent and develop new active ingredients for pesticides 
and conduct most of the research and testing with respect 
to those ingredients.6

These active ingredients are sometimes referred to as 
“manufacturing-use products” because they are not generally 
sold directly to users of pesticides. Rather, they must first 
be combined with “inert ingredients”—chemicals that dis-
solve, dilute, or stabilize the active components. The results 
of this process are sometimes called “end-use products,” and 
the firms that produce end-use products are called “formu- 
lators.” See the opinion of the District Court in this case, 
Monsanto Co. v. Acting Administrator, United States En-
vironmental Protection Agency, 564 F. Supp. 552, 554 (ED 
Mo. 1983). A firm that produces an active ingredient may 

6 A study by the Office of Pesticide Programs of the EPA showed that in 
1977 approximately 400 firms were registered to produce manufacturing-
use products. S. Rep. No. 95-334, p. 34 (1977). It was estimated that 
the 10 largest firms account for 75% of this country’s pesticide production. 
Id., at 60. A correspondingly small number of new pesticides are mar-
keted each year. In 1974, only 10 new pesticides were introduced. See 
Goring, The Costs of Commercializing Pesticides, International Confer-
ence of Entomology, Aug. 20, 1976, reprinted in Hearings on Extension 
of the Federal Insecticide, Fungicide, and Rodenticide Act before the 
Subcommittee on Agricultural Research and General Legislation of the 
Senate Committee on Agriculture, Nutrition, and Forestry, 95th Cong., 
1st Sess., 250, 254 (1977).
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use it for incorporation into its own end-use products, may 
sell it to formulators, or may do both. Monsanto produces 
both active ingredients and end-use products. Ibid.

The District Court found that development of a potential 
commercial pesticide candidate typically requires the ex-
penditure of $5 million to $15 million annually for several 
years. The development process may take between 14 and 
22 years, and it is usually that long before a company can 
expect any return on its investment. Id., at 555. For 
every manufacturing-use pesticide the average company 
finally markets, it will have screened and tested 20,000 
others. Monsanto has a significantly better-than-average 
success rate; it successfully markets 1 out of every 10,000 
chemicals tested. Ibid.

Monsanto, like any other applicant for registration of a 
pesticide, must present research and test data supporting 
its application. The District Court found that Monsanto had 
incurred costs in excess of $23.6 million in developing the 
health, safety, and environmental data submitted by it under 
FIFRA. Id., at 560. The information submitted with an 
application usually has value to Monsanto beyond its instru-
mentality in gaining that particular application. Monsanto 
uses this information to develop additional end-use products 
and to expand the uses of its registered products. The in-
formation would also be valuable to Monsanto’s competitors. 
For that reason, Monsanto has instituted stringent security 
measures to ensure the secrecy of the data. Ibid.

It is this health, safety, and environmental data that Mon-
santo sought to protect by bringing this suit. The District 
Court found that much of these data “contai[n] or relat[e] to 
trade secrets as defined by the Restatement of Torts and 
Confidential, commercial information.” Id., at 562.

Monsanto brought suit in District Court, seeking injunc-
tive and declaratory relief from the operation of the data- 
consideration provisions of FIFRA’s § 3(c)(1)(D), and the 
data-disclosure provisions of FIFRA’s § 10 and the related 
§ 3(c)(2)(A). Monsanto alleged that all of the challenged pro-
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visions effected a “taking” of property without just com-
pensation, in violation of the Fifth Amendment. In addition, 
Monsanto alleged that the data-consideration provisions vio-
lated the Amendment because they effected a taking of prop-
erty for a private, rather than a public, purpose. Finally, 
Monsanto alleged that the arbitration scheme provided by 
§ 3(c)(l)(D)(ii) violates the original submitter’s due process 
rights and constitutes an unconstitutional delegation of 
judicial power.

After a bench trial, the District Court concluded that 
Monsanto possessed property rights in its submitted data, 
specifically including the right to exclude others from the 
enjoyment of such data by preventing their unauthorized 
use and by prohibiting their disclosure. 564 F. Supp., at 
566. The court found that the challenged data-consideration 
provisions “give Monsanto’s competitors a free ride at Mon-
santo’s expense.” Ibid. The District Court reasoned that 
§ 3(c)(1)(D) appropriated Monsanto’s fundamental right to ex-
clude, and that the effect of that appropriation is substantial. 
The court further found that Monsanto’s property was being 
appropriated for a private purpose and that this interference 
was much more significant than the public good that the 
appropriation might serve. 564 F. Supp., at 566-567.

The District Court also found that operation of the disclo-
sure provisions of FIFRA constituted a taking of Monsanto’s 
property. The cost incurred by Monsanto when its property 
is “permanently committed to the public domain and thus 
effectively destroyed” was viewed by the District Court as 
significantly outweighing any benefit to the general public 
from having the ability to scrutinize the data, for the court 
seemed to believe that the general public could derive all the 
assurance it needed about the safety and effectiveness of a 
pesticide from EPA’s decision to register the product and 
to approve the label. Id., at 567, and n. 4.

After finding that the data-consideration provisions oper-
ated to effect a taking of property, the District Court found 
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that the compulsory binding-arbitration scheme set forth in 
§ 3(c)(l)(D)(ii) did not adequately provide compensation for 
the property taken. The court found the arbitration provi-
sion to be arbitrary and vague, reasoning that the statute 
does not give arbitrators guidance as to the factors that enter 
into the concept of just compensation, and that judicial 
review is foreclosed except in cases of fraud. 564 F. Supp., 
at 567. The District Court also found that the arbitration 
scheme was infirm because it did not meet the requirements 
of Art. Ill of the Constitution. Ibid. Finally, the court 
found that a remedy under the Tucker Act was not available 
for the deprivations of property effected by §§ 3 and 10. 564 
F. Supp., at 567-568.

The District Court therefore declared §§ 3(c)(1)(D), 
3(c)(2)(A), 10(b), and 10(d) of FIFRA, as amended by the 
Federal Pesticide Act of 1978, to be unconstitutional, and 
permanently enjoined EPA from implementing or enforcing 
those sections. See Amended Judgment, App. to Juris. 
Statement 41a.7

We noted probable jurisdiction. 464 U. S. 890 (1983).

Ill
In deciding this case, we are faced with four questions: (1) 

Does Monsanto have a property interest protected by the 
Fifth Amendment’s Taking Clause in the health, safety, and 
environmental data it has submitted to EPA? (2) If so, does 
EPA’s use of the data to evaluate the applications of others 
or EPA’s disclosure of the data to qualified members of the 
public effect a taking of that property interest? (3) If there

7 The District Court’s judgment in this case is in conflict with the hold-
ings of other federal courts. See, e. g., Petrolite Corp. v. United States 
Environmental Protection Agency, 519 F. Supp. 966 (DC 1981); Mobay 
Chemical Corp. v. Costle, 517 F. Supp. 252, and 517 F. Supp. 254 (WD Pa. 
1981), aff’d sub nom. Mobay Chemical Co. n . Gorsuch, 682 F. 2d 419 
(CA3), cert, denied, 459 U. S. 988 (1982); Chevron Chemical Co. v. Costle, 
499 F. Supp. 732 (Del. 1980), aff’d, 641 F. 2d 104 (CA3), cert, denied, 452 
U. S. 961 (1981).
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is a taking, is it a taking for a public use? (4) If there is a 
taking for a public use, does the statute adequately provide 
for just compensation?

For purposes of this case, EPA has stipulated that 
“Monsanto has certain property rights in its information, 
research and test data that it has submitted under FIFRA 
to EPA and its predecessor agencies which may be protected 
by the Fifth Amendment to the Constitution of the United 
States.” App. 36. Since the exact import of that stipulation 
is not clear, we address the question whether the data at 
issue here can be considered property for the purposes of the 
Taking Clause of the Fifth Amendment.

This Court never has squarely addressed the applicability 
of the protections of the Taking Clause of the Fifth Amend-
ment to commercial data of the kind involved in this case. In 
answering the question now, we are mindful of the basic ax-
iom that “‘[p]roperty interests . . . are not created by the 
Constitution. Rather, they are created and their dimensions 
are defined by existing rules or understandings that stem 
from an independent source such as state law.’” Webb’s 
Fabulous Pharmacies, Inc. v. Beckwith, 449 U. S. 155, 161 
(1980), quoting Board of Regents v. Roth, 408 U. S. 564, 577 
(1972). Monsanto asserts that the health, safety, and envi-
ronmental data it has submitted to EPA are property under 
Missouri law, which recognizes trade secrets, as defined in 
§ 757, Comment b, of the Restatement of Torts, as property. 
See Reddi-Wip, Inc. v. Lemay Valve Co., 354 S. W. 2d 913, 
917 (Mo. App. 1962); Harrington n . National Outdoor Ad-
vertising Co., 355 Mo. 524, 532, 196 S. W. 2d 786, 791 (1946); 
Luckett v. Orange Julep Co., 271 Mo. 289, 302-304, 196 
S. W. 740, 743 (1917). The Restatement defines a trade 
secret as “any formula, pattern, device or compilation of 
information which is used in one’s business, and which gives 
him an opportunity to obtain an advantage over competitors 
who do not know or use it.” § 757, Comment b. And the 
parties have stipulated that much of the information, re-
search, and test data that Monsanto has submitted under 
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FIFRA to EPA “contains or relates to trade secrets as 
defined by the Restatement of Torts.” App. 36.

Because of the intangible nature of a trade secret, the 
extent of the property right therein is defined by the extent 
to which the owner of the secret protects his interest from 
disclosure to others. See Harrington, supra; Reddi-Wip, 
supra; Restatement of Torts, supra; see also Kewanee Oil 
Co. n . Bicron Corp., 416 U. S. 470, 474-476 (1974). In-
formation that is public knowledge or that is generally known 
in an industry cannot be a trade secret. Restatement of 
Torts, supra. If an individual discloses his trade secret to 
others who are under no obligation to protect the confiden-
tiality of the information, or otherwise publicly discloses the 
secret, his property right is extinguished. See Harrington, 
supra; 1 R. Milgrim, Trade Secrets § 1.01 [2] (1983).

Trade secrets have many of the characteristics of more tan-
gible forms of property. A trade secret is assignable. See, 
e. g., Dr. Miles Medical Co. n . John D. Park & Sons Co., 
220 U. S. 373, 401-402 (1911); Painton & Co. v. Bourns, 
Inc., 442 F. 2d 216, 225 (CA2 1971). A trade secret can form 
the res of a trust, Restatement (Second) of Trusts §82, 
Comment e (1959); 1 A. Scott, Law of Trusts §82.5, p. 703 
(3d ed. 1967), and it passes to a trustee in bankruptcy. See 
In re Uniservices, Inc., 517 F. 2d 492, 496-497 (CA7 1975).

Even the manner in which Congress referred to trade 
secrets in the legislative history of FIFRA supports the gen-
eral perception of their property-like nature. In discussing 
the 1978 amendments to FIFRA, Congress recognized that 
data developers like Monsanto have a “proprietary interest” 
in their data. S. Rep. No. 95-334, at 31. Further, Con-
gress reasoned that submitters of data are “entitled” to “com-
pensation” because they “have legal ownership of the data.” 
H. R. Conf. Rep. No. 95-1560, p. 29 (1978).8 This general

8 Of course, it was not necessary that Congress recognize the data at 
issue here as property in order for the data to be protected by the Taking
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perception of trade secrets as property is consonant with a 
notion of “property” that extends beyond land and tangible 
goods and includes the products of an individual’s “labour and 
invention.” 2 W. Blackstone, Commentaries *405; see gen-
erally J. Locke, The Second Treatise of Civil Government, 
ch. 5 (J. Gough ed. 1947).

Although this Court never has squarely addressed the 
question whether a person can have a property interest in a 
trade secret, which is admittedly intangible, the Court has 
found other kinds of intangible interests to be property for 
purposes of the Fifth Amendment’s Taking Clause. See, 
e. g., Armstrong v. United States, 364 U. S. 40, 44, 46 (1960) 
(materialman’s lien provided for under Maine law protected 
by Taking Clause); Louisville Joint Stock Land Bank v. 
Radford, 295 U‘. S. 555, 596-602 (1935) (real estate lien pro-
tected); Lynch v. United States, 292 U. S. 571, 579 (1934) 
(valid contracts are property within meaning of the Taking 
Clause). That intangible property rights protected by state 
law are deserving of the protection of the Taking Clause has 
long been implicit in the thinking of this Court:

“It is conceivable that [the term ‘property’ in the Taking 
Clause] was used in its vulgar and untechnical sense of 
the physical thing with respect to which the citizen exer-
cises rights recognized by law. On the other hand, it 
may have been employed in a more accurate sense to de-
note the group of rights inhering in the citizen’s relation 
to the physical thing, as the right to possess, use and dis-
pose of it. In point of fact, the construction given the 
phrase has been the latter.” United States v. General 
Motors Corp., 323 U. S. 373, 377-378 (1945).

We therefore hold that to the extent that Monsanto has an 
interest in its health, safety, and environmental data cogni-
zable as a trade-secret property right under Missouri law,

Clause. We mention the legislative history merely as one more illustra-
tion of the general perception of the property-like nature of trade secrets. 
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that property right is protected by the Taking Clause of the 
Fifth Amendment.9

IV
Having determined that Monsanto has a property interest 

in the data it has submitted to EPA, we confront the difficult 
question whether a “taking” will occur when EPA discloses 
those data or considers the data in evaluating another appli-
cation for registration. The question of what constitutes a 
“taking” is one with which this Court has wrestled on many 
occasions. It has never been the rule that only govern-
mental acquisition or destruction of the property of an 
individual constitutes a taking, for

“courts have held that the deprivation of the former 
owner rather than the accretion of a right or interest

9 Contrary to EPA’s contention, Brief for Appellant 29, Justice Holmes’ 
dictum in E. I. du Pont de Nemours Powder Co. v. Masland, 244 U. S. 100 
(1917), does not undermine our holding that a trade secret is property 
protected by the Fifth Amendment Taking Clause. Masland arose 
from a dispute about the disclosure of trade secrets during preparation for 
a trial. In his opinion for the Court, the Justice stated:

“The case has been considered as presenting a conflict between a right of 
property and a right to make a full defence, and it is said that if the disclo-
sure is forbidden to one who denies that there is a trade secret, the merits 
of his defence are adjudged against him before he has a chance to be heard 
or to prove his case. We approach the question somewhat differently. 
The word property as applied to trade-marks and trade secrets is an 
unanalyzed expression of certain secondary consequences of the primary 
fact that the law makes some rudimentary requirements of good faith. 
Whether the plaintiffs have any valuable secret or not the defendant knows 
the facts, whatever they are, through a special confidence that he ac-
cepted. The property may be denied but the confidence cannot be. 
Therefore the starting point for the present matter is not property or due 
process of law, but that the defendant stood in confidential relations with 
the plaintiffs.” Id., at 102.
Justice Holmes did not deny the existence of a property interest; he simply 
deemed determination of the existence of that interest irrelevant to resolu-
tion of the case. In a case decided prior to Masland, the Court had spoken 
of trade secrets in property terms. Board of Trade v. Christie Grain & 
Stock Co., 198 U. S. 236, 250-253 (1905) (Holmes, J., for the Court). See 
generally 1 R. Milgrim, Trade Secrets § 1.01[l] (1983).
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to the sovereign constitutes the taking. Governmental 
action short of acquisition of title or occupancy has been 
held, if its effects are so complete as to deprive the 
owner of all or most of his interest in the subject matter, 
to amount to a taking.” United States v. General 
Motors Corp., 323 U. S., at 378.

See also PruneYard Shopping Center v. Robins, 447 U. S. 
74 (1980); Pennsylvania Coal Co. v. Mahon, 260 U. S. 393, 
415 (1922).

As has been admitted on numerous occasions, “this Court 
has generally ‘been unable to develop any “set formula” for 
determining when “justice and fairness” require that eco-
nomic injuries caused by public action’” must be deemed a 
compensable taking. Kaiser Aetna v. United States, 444 
U. S. 164, 175 (1979), quoting Penn Central Transportation 
Co. v. New York City, 438 U. S. 104, 124 (1978); accord, 
Hodel v. Virginia Surface Mining & Reclamation Assn., 
Inc., 452 U. S. 264, 295 (1981). The inquiry into whether 
a taking has occurred is essentially an “ad hoc, factual” in-
quiry. Kaiser Aetna, 444 U. S., at 175. The Court, how-
ever, has identified several factors that should be taken into 
account when determining whether a governmental action 
has gone beyond “regulation” and effects a “taking.” Among 
those factors are: “the character of the governmental action, 
its economic impact, and its interference with reasonable 
investment-backed expectations.” PruneYard Shopping 
Center v. Robins, 447 U. S., at 83; see Kaiser Aetna, 
444 U. S., at 175; Penn Central, 438 U. S., at 124. It is 
to the last of these three factors that we now direct our 
attention, for we find that the force of this factor is so over-
whelming, at least with respect to certain of the data sub-
mitted by Monsanto to EPA, that it disposes of the taking 
question regarding those data.

A
A “reasonable investment-backed expectation” must be 

more than a “unilateral expectation or an abstract need.” 
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Webb’s Fabulous Pharmacies, 449 U. S., at 161. We find 
that with respect to any health, safety, and environmental 
data that Monsanto submitted to EPA after the effective 
date of the 1978 FIFRA amendments—that is, on or after 
October 1, 197810—Monsanto could not have had a reason-
able, investment-backed expectation that EPA would keep 
the data confidential beyond the limits prescribed in the 
amended statute itself. Monsanto was on notice of the 
manner in which EPA was authorized to use and disclose any 
data turned over to it by an applicant for registration.

Thus, with respect to any data submitted to EPA on 
or after October 1, 1978, Monsanto knew that, for a period 
of 10 years from the date of submission, EPA would not 
consider those data in evaluating the application of another 
without Monsanto’s permission. §3(c)(l)(D)(i). It was 
also aware, however, that once the 10-year period had ex-
pired, EPA could use the data without Monsanto’s permis-
sion. §§ 3(c)(l)(D)(ii) and (iii). Monsanto was further aware 
that it was entitled to an offer of compensation from the sub-
sequent applicant only until the end of the 15th year from the 
date of submission. § 3(c)(l)(D)(iii). In addition, Monsanto 
was aware that information relating to formulae of products 
could be revealed by EPA to “any Federal agency consulted 
and [could] be revealed at a public hearing or in findings of 
fact” issued by EPA “when necessary to carry out” EPA’s 
duties under FIFRA. § 10(b). The statute also gave 
Monsanto notice that much of the health, safety, and efficacy 
data provided by it could be disclosed to the general public 
at any time. § 10(d). If, despite the data-consideration 
and data-disclosure provisions in the statute, Monsanto 
chose to submit the requisite data in order to receive a reg-
istration, it can hardly argue that its reasonable investment-

10 The Federal Pesticide Act of 1978 was approved on September 30, 
1978. 92 Stat. 842. The new data-consideration and data-disclosure 
provisions applied with full force to all data submitted after that date.
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backed expectations are disturbed when EPA acts to use or 
disclose the data in a manner that was authorized by law 
at the time of the submission.

Monsanto argues that the statute’s requirement that a 
submitter give up its property interest in the data constitutes 
placing an unconstitutional condition on the right to a valu-
able Government benefit. See Brief for Appellee 29. But 
Monsanto has not challenged the ability of the Federal Gov-
ernment to regulate the marketing and use of pesticides. 
Nor could Monsanto successfully make such a challenge, for 
such restrictions are the burdens we all must bear in ex-
change for “ ‘the advantage of living and doing business in a 
civilized community.’” Andrus v. Allard, 444 U. S. 51, 67 
(1979), quoting Pennsylvania Coal Co. v. Mahon, 260 U. S., 
at 422 (Brandeis, J., dissenting); seeDay-BriteLighting, Inc. 
n . Missouri, 342 U. S. 421, 424 (1952). This is particularly 
true in an area, such as pesticide sale and use, that has long 
been the source of public concern and the subject of govern-
ment regulation. That Monsanto is willing to bear this 
burden in exchange for the ability to market pesticides in 
this country is evidenced by the fact that it has continued 
to expand its research and development and to submit data 
to EPA despite the enactment of the 1978 amendments to 
FIFRA.11 564 F. Supp., at 561.

Thus, as long as Monsanto is aware of the conditions under 
which the data are submitted, and the conditions are ration-
ally related to a legitimate Government interest, a voluntary 
submission of data by an applicant in exchange for the eco-
nomic advantages of a registration can hardly be called a 
taking. See Com Products Refining Co. v. Eddy, 249 U. S. 

"Because the market for Monsanto’s pesticide products is an interna-
tional one, Monsanto could decide to forgo registration in the United States 
and sell a pesticide only in foreign markets. Presumably, it will do so in 
those situations where it deems the data to be protected from disclosure 
more valuable than the right to sell in the United States.
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427, 431-432 (1919) (“The right of a manufacturer to maintain 
secrecy as to his compounds and processes must be held 
subject to the right of the State, in the exercise of its 
police power and in promotion of fair dealing, to require that 
the nature of the product be fairly set forth”); see also 
Westinghouse Electric Corp. v. United States Nuclear 
Regulatory Common, 555 F. 2d 82, 95 (CA3 1977).

B
Prior to the 1972 amendments, FIFRA was silent with 

respect to EPA’s authorized use and disclosure of data sub-
mitted to it in connection with an application for registration. 
Another statute, the Trade Secrets Act, 18 U. S. C. § 1905, 
however, arguably is relevant. That Act is a general crimi-
nal statute that provides a penalty for any employee of the 
United States Government who discloses, in a manner not au-
thorized by law, any trade-secret information that is revealed 
to him during the course of his official duties. This Court 
has determined that § 1905 is more than an “antileak” statute 
aimed at deterring Government employees from profiting by 
information they receive in their official capacities. See 
Chrysler Corp. v. Brown, 441 U. S. 281, 298-301 (1979). 
Rather, §1905 also applies to formal agency action, i. e., 
action approved by the agency or department head. Ibid.

It is true that, prior to the 1972 amendments, neither 
FIFRA nor any other provision of law gave EPA authority to 
disclose data obtained from Monsanto. But the Trade Se-
crets Act is not a guarantee of confidentiality to submitters of 
data, and, absent an express promise, Monsanto had no rea-
sonable, investment-backed expectation that its information 
would remain inviolate in the hands of EPA. In an industry 
that long has been the focus of great public concern and sig-
nificant government regulation, the possibility was substan-
tial that the Federal Government, which had thus far taken 
no position on disclosure of health, safety, and environmental 
data concerning pesticides, upon focusing on the issue, would
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find disclosure to be in the public interest. Thus, with 
respect to data submitted to EPA in connection with an appli-
cation for registration prior to October 22, 1972,12 the Trade 
Secrets Act provided no basis for a reasonable investment- 
backed expectation that data submitted to EPA would 
remain confidential.

A fortiori, the Trade Secrets Act cannot be construed 
as any sort of assurance against internal agency use of 
submitted data during consideration of the application of a 
subsequent applicant for registration.13 Indeed, there is 
some evidence that the practice of using data submitted by 
one company during consideration of the application of a sub-
sequent applicant was widespread and well known.14 Thus, 

12 The 1972 amendments to FIFRA became effective at the close of the 
business day on October 21, 1972. 86 Stat. 998.

13 The Trade Secrets Act prohibits a Government employee from “pub-
lishing], divulg[ing], disclos[ing] or mak[ing] known” confidential informa-
tion received in his official capacity. 18 U. S. C. § 1905. In considering 
the data of one applicant in connection with the application of another, 
EPA does not violate any of these prohibitions.

14 The District Court found: “During the period that USDA administered 
FIFRA, it was also its policy that the data developed and submitted by 
companies such as [Monsanto] could not be used to support the registra-
tion of another’s product without the permission of the data submitter.” 
Monsanto Co. v. Acting Administrator, United States Environmental 
Protection Agency, 564 F. Supp. 552, 564 (ED Mo. 1983) (emphasis in origi-
nal). The District Court apparently based this finding on the testimony of 
two former Directors of the Pesticide Regulation Division, who testified 
that they knew of no instance in which data submitted by one applicant 
were subsequently considered in evaluating another application. Ibid.

This finding is in marked conflict with the statement of the National 
Agricultural Chemicals Association, presented before a Senate Subcom-
mittee in 1972, which advocated that the 1972 amendments to FIFRA 
should contain an exclusive-use provision:

“Under the present law registration information submitted to the Ad-
ministrator has not routinely been made available for public inspection. 
Such information has, however, as a matter of practice but without statu-
tory authority, been considered by the Administrator to support the reg-
istration of the same or a similar product by another registrant.” Federal
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with respect to any data that Monsanto submitted to EPA 
prior to the effective date of the 1972 amendments to 
FIFRA, we hold that Monsanto could not have had a “rea-
sonable investment-backed expectation” that EPA would 
maintain those data in strictest confidence and would use 
them exclusively for the purpose of considering the Monsanto 
application in connection with which the data were 
submitted.

C
The situation may be different, however, with respect to 

data submitted by Monsanto to EPA during the period from 
October 22, 1972, through September 30, 1978. Under the 
statutory scheme then in effect, a submitter was given an 
opportunity to protect its trade secrets from disclosure by 
designating them as trade secrets at the time of submission. 
When Monsanto provided data to EPA during this period, it 
was with the understanding, embodied in FIFRA, that EPA 
was free to use any of the submitted data that were not trade 
secrets in considering the application of another, provided

Environmental Pesticide Control Act: Hearings before the Subcommittee 
on Agricultural Research and General Legislation of the Senate Committee 
on Agriculture and Forestry, 92d Cong., 2d Sess., pt. 2, p. 245 (1972).
In addition, EPA points to the Department of Agriculture’s Interpretation 
with Respect to Warning, Caution and Antidote Statements Required to 
Appear on Labels of Economic Poisons, 27 Fed. Reg. 2267 (1962), which 
presents a list of pesticides that would require no additional toxicological 
data for registration. The clear implication from the Interpretation is that 
the Department determined that the data already submitted with respect 
to those chemicals would be sufficient for purposes of evaluating any future 
applications for registration of those chemicals.

Although the evidence against the District Court’s finding seems over-
whelming, we need not determine that the finding was clearly erroneous in 
order to find that a submitter had no reasonable expectation that the De-
partment or EPA would not use the data it had submitted when evaluating 
the application of another. The District Court did not find that the policy 
of the Department was publicly known at the time or that there was any 
explicit guarantee of exclusive use.
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that EPA required the subsequent applicant to pay “reason-
able compensation” to the original submitter. § 3(c)(1)(D), 
86 Stat. 979. But the statute also gave Monsanto explicit as-
surance that EPA was prohibited from disclosing publicly, or 
considering in connection with the application of another, any 
data submitted by an applicant if both the applicant and EPA 
determined the data to constitute trade secrets. §10, 86 
Stat. 989. Thus, with respect to trade secrets submitted 
under the statutory regime in force between the time of the 
adoption of the 1972 amendments and the adoption of the 
1978 amendments, the Federal Government had explicitly 
guaranteed to Monsanto and other registration applicants an 
extensive measure of confidentiality and exclusive use. This 
explicit governmental guarantee formed the basis of a rea-
sonable investment-backed expectation. If EPA, consistent 
with the authority granted it by the 1978 FIFRA amend-
ments, were now to disclose trade-secret data or consider 
those data in evaluating the application of a subsequent appli-
cant in a manner not authorized by the version of FIFRA in 
effect between 1972 and 1978, EPA’s actions would frustrate 
Monsanto’s reasonable investment-backed expectation with 
respect to its control over the use and dissemination of the 
data it had submitted.

The right to exclude others is generally “one of the most 
essential sticks in the bundle of rights that are commonly 
characterized as property.” Kaiser Aetna, 444 U. S., at 176. 
With respect to a trade secret, the right to exclude others 
is central to the very definition of the property interest. 
Once the data that constitute a trade secret are disclosed to 
others, or others are allowed to use those data, the holder of 
the trade secret has lost his property interest in the data.15 

15 We emphasize that the value of a trade secret lies in the competitive 
advantage it gives its owner over competitors. Thus, it is the fact that 
operation of the data-consideration or data-disclosure provisions will allow 
a competitor to register more easily its product or to use the disclosed data
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That the data retain usefulness for Monsanto even after they 
are disclosed—for example, as bases from which to develop 
new products or refine old products, as marketing and ad-
vertising tools, or as information necessary to obtain reg-
istration in foreign countries—is irrelevant to the determina-
tion of the economic impact of the EPA action on Monsanto’s 
property right. The economic value of that property right 
lies in the competitive advantage over others that Monsanto 
enjoys by virtue of its exclusive access to the data, and 
disclosure or use by others of the data would destroy that 
competitive edge.

EPA encourages us to view the situation not as a taking of 
Monsanto’s property interest in the trade secrets, but as a 
“pre-emption” of whatever property rights Monsanto may 
have had in those trade secrets. Brief for Appellant 27-23. 
The agency argues that the proper functioning of the compre-
hensive FIFRA registration scheme depends upon its uni-
form application to all data. Thus, it is said, the Supremacy 
Clause dictates that the scheme not vary depending on the 
property law of the State in which the submitter is located. 
Id., at 28. This argument proves too much. If Congress 
can “pre-empt” state property law in the manner advocated 
by EPA, then the Taking Clause has lost all vitality. This 
Court has stated that a sovereign, “by ipse dixit, may not 
transform private property into public property without 
compensation .... This is the very kind of thing that the 
Taking Clause of the Fifth Amendment was meant to pre-
vent.” Webb’s Fabulous Pharmacies, Inc. n . Beckwith, 449 
U. S., at 164.

to improve its own technology that may constitute a taking. If, however, 
a public disclosure of data reveals, for example, the harmful side effects of 
the submitter’s product and causes the submitter to suffer a decline in the 
potential profits from sales of the product, that decline in profits stems 
from a decrease in the value of the pesticide to consumers, rather than 
from the destruction of an edge the submitter had over its competitors, and 
cannot constitute the taking of a trade secret.
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If a negotiation or arbitration pursuant to § 3(c)(l)(D)(ii) 
were to yield just compensation to Monsanto for the loss in 
the market value of its trade-secret data suffered because of 
EPA’s consideration of the data in connection with another 
application, then Monsanto would have no claim against the 
Government for a taking. Since no arbitration has yet oc-
curred with respect to any use of Monsanto’s data, any find-
ing that there has been an actual taking would be premature. 
See infra, at 1019-1020.16

In summary, we hold that EPA’s consideration or disclo-
sure of data submitted by Monsanto to the agency prior to 
October 22,1972, or after September 30,1978, does not effect 
a taking. We further hold that EPA consideration or disclo-
sure of health, safety, and environmental data will constitute 
a taking if Monsanto submitted the data to EPA between 
October 22, 1972, and September 30, 1978;17 the data consti-
tuted trade secrets under Missouri law; Monsanto had desig-
nated the data as trade secrets at the time of its submission; 
the use or disclosure conflicts with the explicit assurance of 
confidentiality or exclusive use contained in the statute dur-
ing that period; and the operation of the arbitration provision 

16 Because the record contains no findings with respect to the value of the 
trade-secret data at issue and because no arbitration proceeding has yet 
been held to detemine the amount of recovery to be paid by a subsequent 
applicant to Monsanto, we cannot preclude the possibility that the arbitra-
tion award will be sufficient to provide Monsanto with just compensation, 
thus nullifying any claim against the Government for a taking when EPA 
uses Monsanto’s data in considering another application. The statutory 
arbitration scheme, of course, provides for compensation only in cases 
where the data are considered in connection with a subsequent application, 
not in cases of disclosure of the data.

17 While the 1975 amendments to FIFRA purported to carry backward 
the protections against data consideration and data disclosure to submis-
sions of data made on or after January 1, 1970, 89 Stat. 751, the relevant 
consideration for our purposes is the nature of the expectations of the 
submitter at the time the data were submitted. We therefore do not ex-
tend our ruling as to a possible taking to data submitted prior to October 
22, 1972.
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does not adequately compensate for the loss in market value 
of the data that Monsanto suffers because of EPA’s use or 
disclosure of the trade secrets.

V
We must next consider whether any taking of private prop-

erty that may occur by operation of the data-disclosure and 
data-consideration provisions of FIFRA is a taking for a 
“public use.” We have recently stated that the scope of the 
“public use” requirement of the Taking Clause is “cotermi-
nous with the scope of a sovereign’s police powers.” Hawaii 
Housing Authority v. Midkiff, ante, at 240; see Berman v. 
Parker, 348 U. S. 26, 33 (1954). The role of the courts in 
second-guessing the legislature’s judgment of what consti-
tutes a public use is extremely narrow. Midkiff, supra; 
Berman, supra, at 32.

The District Court found that EPA’s action pursuant to the 
data-consideration provisions of FIFRA would effect a taking 
for a private use, rather than a public use, because such 
action benefits subsequent applicants by forcing original 
submitters to share their data with later applicants. 564 
F. Supp., at 566. It is true that the most direct beneficiaries 
of EPA actions under the data-consideration provisions of 
FIFRA will be the later applicants who will support their 
applications by citation to data submitted by Monsanto 
or some other original submitter. Because of the data- 
consideration provisions, later applicants will not have to 
replicate the sometimes intensive and complex research nec-
essary to produce the requisite data. This Court, however, 
has rejected the notion that a use is a public use only if the 
property taken is put to use for the general public. Midkiff, 
ante, at 243-244; Rindge Co. v. Los Angeles, 262 U. S. 700, 
707 (1923); Block v. Hirsh, 256 U. S. 135, 155 (1921).

So long as the taking has a conceivable public character, 
“the means by which it will be attained is . . . for Congress to 
determine.” Berman, 348 U. S., at 33. Here, the public 
purpose behind the data-consideration provisions is clear from



RUCKELSHAUS v. MONSANTO CO. 1015

986 Opinion of the Court

the legislative history. Congress believed that the provi-
sions would eliminate costly duplication of research and 
streamline the registration process, making new end-use 
products available to consumers more quickly. Allowing 
applicants for registration, upon payment of compensation, 
to use data already accumulated by others, rather than 
forcing them to go through the time-consuming process of 
repeating the research, would eliminate a significant barrier 
to entry into the pesticide market, thereby allowing greater 
competition among producers of end-use products. S. Rep. 
No. 95-334, at 30-31, 40-41; 124 Cong. Rec. 29756-29757 
(1978) (remarks of Sen. Leahy). Such a procompetitive 
purpose is well within the police power of Congress. See 
Midkiff, ante, at 241-242.18

Because the data-disclosure provisions of FIFRA provide 
for disclosure to the general public, the District Court did not 
find that those provisions constituted a taking for a private 
use. Instead, the court found that the data-disclosure provi-
sions served no use. It reasoned that because EPA, before 
registration, must determine that a product is safe and effec-
tive, and because the label on a pesticide, by statute, must 
set forth the nature, contents, and purpose of the pesticide, 
the label provided the public with all the assurance it needed 
that the product is safe and effective. 564 F. Supp., at 567, 
and n. 4. It is enough for us to state that the optimum 
amount of disclosure to the public is for Congress, not the 
courts, to decide, and that the statute embodies Congress’ 

18 Monsanto argues that EPA and, by implication, Congress misappre-
hended the true “barriers to entry” in the pesticide industry and that the 
challenged provisions of the law create, rather than reduce, barriers to 
entry. Brief for Appellee 35, n. 48. Such economic arguments are better 
directed to Congress. The proper inquiry before this Court is not whether 
the provisions in fact will accomplish their stated objectives. Our review 
is limited to determining that the purpose is legitimate and that Congress 
rationally could have believed that the provisions would promote that 
objective. Midkiff, ante, at 242-243; 'Western & Southern Life Ins. Co. v. 
State Bd. of Equalization, 451 U. S. 648, 671-672 (1981).
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judgment on that question. See 123 Cong. Rec., at 25706 
(remarks of Sen. Leahy). We further observe, however, 
that public disclosure can provide an effective check on the 
decisionmaking processes of EPA and allows members of 
the public to determine the likelihood of individualized risks 
peculiar to their use of the product. See H. R. Rep. 
No. 95-343, p. 8 (1977) (remarks of Douglas M. Costle); 
S. Rep. No. 95-334, at 13.

We therefore hold that any taking of private property that 
may occur in connection with EPA’s use or disclosure of data 
submitted to it by Monsanto between October 22, 1972, and 
September 30, 1978, is a taking for a public use.

VI
Equitable relief is not available to enjoin an alleged taking 

of private property for a public use, duly authorized by law,19 
when a suit for compensation can be brought against the 
sovereign subsequent to the taking. Larson v. Domestic & 
Foreign Commerce Corp., 337 U. S. 682, 697, n. 18 (1949). 
The Fifth Amendment does not require that compensation 
precede the taking. Hurley v. Kincaid, 285 U. S. 95, 104 
(1932). Generally, an individual claiming that the United 
States has taken his property can seek just compensation 
under the Tucker Act, 28 U. S. C. § 1491.20 United States v. 
Causby, 328 U. S. 256, 267 (1946) ("If there is a taking, the 
claim is ‘founded upon the Constitution’ and within the juris-

19 Any taking of private property that would occur as a result of EPA 
disclosure or consideration of data submitted by Monsanto between Octo-
ber 22, 1972, and September 30, 1978, is, of course, duly authorized by 
FIFRA as amended in 1978.

20 The Tucker Act, 28 U. S. C. § 1491, reads, in relevant part:
“The United States Claims Court shall have jurisdiction to render judg-

ment upon any claim against the United States founded either upon the 
Constitution, or any Act of Congress or any regulation of an executive de-
partment, or upon any express or implied contract with the United States, 
or for liquidated or unliquidated damages in cases not sounding in tort.”
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diction of the Court of Claims to hear and determine”); 
Yearsley v. Ross Construction Co., 309 U. S. 18, 21 (1940).

In this case, however, the District Court enjoined EPA 
action under the data-consideration and data-disclosure pro-
visions of FIFRA, finding that a Tucker Act remedy is not 
available for any taking of property that may occur as a result 
of the operation of those provisions. We do not agree with 
the District Court’s assessment that no Tucker Act remedy 
will lie for whatever taking may occur due to EPA activity 
pursuant to FIFRA.

In determining whether a Tucker Act remedy is available 
for claims arising out of a taking pursuant to a federal stat-
ute, the proper inquiry is not whether the statute “expresses 
an affirmative showing of congressional intent to permit 
recourse to a Tucker Act remedy,” but “whether Congress 
has in the [statute] withdrawn the Tucker Act grant of juris-
diction to the Court of Claims to hear a suit involving the 
[statute] ‘founded . . . upon the Constitution.’” Regional 
Rail Reorganization Act Cases, 419 U. S. 102, 126 (1974) 
(emphasis in original).

Nowhere in FIFRA or in its legislative history is there dis-
cussion of the interaction between FIFRA and the Tucker 
Act. Since the Tucker Act grants what is now the Claims 
Court “jurisdiction to render judgment upon any claim 
against the United States founded . . . upon the Constitu-
tion,” we would have to infer a withdrawal of jurisdiction 
with respect to takings under FIFRA from the structure of 
the statute or from its legislative history. A withdrawal of 
jurisdiction would amount to a partial repeal of the Tucker 
Act. This Court has recognized, however, that “repeals by 
implication are disfavored.” Regional Rail Reorganization 
Act Cases, 419 U. S., at 133. See, e. g., Amell v. United 
States, 384 U. S. 158, 165-166 (1966); Mercantile National 
Bank v. Langdeau, 371 U. S. 555, 565 (1963); United States 
v. Borden Co., 308 U. S. 188, 198-199 (1939).
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Monsanto argues that FIFRA’s provision that an original 
submitter of data who fails to participate in a procedure for 
reaching an agreement or in an arbitration proceeding, or 
fails to comply with the terms of an agreement or arbitration 
decision, “shall forfeit the right to compensation for the use of 
the data in support of the application,” §3(c)(l)(D)(ii), indi-
cates Congress’ intent that there be no Tucker Act remedy. 
But where two statutes are “ ‘capable of co-existence, it is the 
duty of the courts, absent a clearly expressed congressional 
intention to the contrary, to regard each as effective.’” Re-
gional Rail Reorganization Act Cases, 419 U. S., at 133-134, 
quoting Morton v. Mancari, 417 U. S. 535, 551 (1974). 
Here, contrary to Monsanto’s claim, it is entirely possible 
for the Tucker Act and FIFRA to co-exist. The better 
interpretation, therefore, of the FIFRA language on forfeit-
ure, which gives force to both the Tucker Act and the FIFRA 
provision, is to read FIFRA as implementing an exhaustion 
requirement as a precondition to a Tucker Act claim. That 
is, FIFRA does not withdraw the possibility of a Tucker Act 
remedy, but merely requires that a claimant first seek 
satisfaction through the statutory procedure. Cf. Regional 
Rail Reorganization Act Cases, 419 U. S., at 154-156 (view-
ing Tucker Act remedy as covering any shortfall between 
statutory remedy and just compensation).21

With respect to data disclosure to the general public, 
FIFRA provides for no compensation whatsoever. Thus, 
Monsanto’s argument that Congress intended the compen-
sation scheme provided in FIFRA to be exclusive has no 
relevance to the data-disclosure provisions of § 10.

Congress in FIFRA did not address the liability of the 
Government to pay just compensation should a taking occur. 
Congress’ failure specifically to mention or provide for re-

21 Exhaustion of the statutory remedy is necessary to determine the ex-
tent of the taking that has occurred. To the extent that the operation of 
the statute provides compensation, no taking has occurred and the original 
submitter of data has no claim against the Government.
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course against the Government may reflect a congressional 
belief that use of data by EPA in the ways authorized by 
FIFRA effects no Fifth Amendment taking or it may reflect 
Congress’ assumption that the general grant of jurisdiction 
under the Tucker Act would provide the necessary remedy 
for any taking that may occur. In any event, the failure can-
not be construed to reflect an unambiguous intention to with-
draw the Tucker Act remedy. “[W]hether or not the United 
States so intended,” any taking claim under FIFRA is one 
“founded . . . upon the Constitution,” and is thus remediable 
under the Tucker Act. Regional Rail Reorganization Act 
Cases, 419 U. S., at 126. Therefore, where the operation 
of the data-consideration and data-disclosure provisions of 
FIFRA effect a taking of property belonging to Monsanto, an 
adequate remedy for the taking exists under the Tucker Act. 
The District Court erred in enjoining the taking.

VII
Because we hold that the Tucker Act is available as a 

remedy for any uncompensated taking Monsanto may suffer 
as a result of the operation of the challenged provisions of 
FIFRA, we conclude that Monsanto’s challenges to the con-
stitutionality of the arbitration and compensation scheme are 
not ripe for our resolution. Because of the availability of the 
Tucker Act, Monsanto’s ability to obtain just compensation 
does not depend solely on the validity of the statutory com-
pensation scheme. The operation of the arbitration proce-
dure affects only Monsanto’s ability to vindicate its statutory 
right to obtain compensation from a subsequent applicant 
whose registration application relies on data originally 
submitted by Monsanto, not its ability to vindicate its 
constitutional right to just compensation.

Monsanto did not allege or establish that it had been 
injured by actual arbitration under the statute. While the 
District Court acknowledged that Monsanto had received 
several offers of compensation from applicants for registra-
tion, 564 F. Supp., at 561, it did not find that EPA had con-
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sidered Monsanto’s data in considering another application. 
Further, Monsanto and any subsequent applicant may nego-
tiate and reach agreement concerning an outstanding offer. 
If they do not reach agreement, then the controversy must 
go to arbitration. Only after EPA has considered data 
submitted by Monsanto in evaluating another application 
and an arbitrator has made an award will Monsanto’s claims 
with respect to the constitutionality of the arbitration 
scheme become ripe. See Duke Power Co. n . Carolina 
Environmental Study Group, Inc., 438 U. S. 59, 81 (1978); 
Regional Rail Reorganization Act Cases, 419 U. S., at 138.

VIII
We find no constitutional infirmity in the challenged provi-

sions of FIFRA. Operation of the provisions may effect a 
taking with respect to certain health, safety, and environ-
mental data constituting trade secrets under state law and 
designated by Monsanto as trade secrets upon submission to 
EPA between October 22, 1972, and September 30, 1978.22 
But whatever taking may occur is one for a public use, and a 
Tucker Act remedy is available to provide Monsanto with 
just compensation. Once a taking has occurred, the proper 
forum for Monsanto’s claim is the Claims Court. Monsanto’s 
challenges to the constitutionality of the arbitration proce-
dure are not yet ripe for review. The judgment of the Dis-
trict Court is therefore vacated, and the case is remanded for 
further proceedings consistent with this opinion.

It is so ordered.

Just ice  White  took no part in the consideration or 
decision of this case.

22 We emphasize that nothing in our opinion prohibits EPA’s consider-
ation or disclosure, in a manner authorized by FIFRA, of data submitted to 
it by Monsanto. Our decision merely holds that, with respect to a certain 
limited class of data submitted by Monsanto to EPA, EPA actions under 
the data-disclosure and data-consideration provisions of the statute may 
give Monsanto a claim for just compensation.
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Just ice  O’Conn or , concurring in part and dissenting in 
part.

I join all of the Court’s opinion except for Part IV-B and 
the Court’s conclusion, ante, at 1013, that “EPA’s consider-
ation or disclosure of data submitted by Monsanto to the 
agency prior to October 22, 1972 . . . does not effect a 
taking.” In my view public disclosure of pre-1972 data 
would effect a taking. As to consideration of this informa-
tion within EPA in connection with other license applications 
not submitted by Monsanto, I believe we should remand to 
the District Court for further factual findings concerning 
Monsanto’s expectations regarding interagency uses of trade 
secret information prior to 1972.

It is important to distinguish at the outset public disclosure 
of trade secrets from use of those secrets entirely within 
EPA. Internal use may undermine Monsanto’s competitive 
position within the United States, but it leaves Monsanto’s 
position in foreign markets undisturbed. As the Court 
notes, ante, at 1007, n. 11, the likely impact on foreign mar-
ket position is one that Monsanto would weigh when deciding 
whether to submit trade secrets to EPA. Thus a submission 
of trade secrets to EPA that implicitly consented to further 
use of the information within the agency is not necessarily 
the same as one that implicitly consented to public disclosure.

It seems quite clear—indeed the Court scarcely disputes— 
that public disclosure of trade secrets submitted to the Fed-
eral Government before 1972 was neither permitted by law, 
nor customary agency practice before 1972, nor expected by 
applicants for pesticide registrations. The Court correctly 
notes that the Trade Secrets Act, 18 U. S. C. § 1905, flatly 
proscribed such disclosures. The District Court expressly 
found that until 1970 it was Government “policy that the data 
developed and submitted by companies such as [Monsanto] be 
maintained confidentially by the [administrative agency] and 
was not to be disclosed without the permission of the data 
submitter.” Monsanto Co. v. Acting Administrator, EPA, 
564 F. Supp. 552, 564 (1983). Finally, the Court, ante, at
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1009, n. 14, quotes from a 1972 statement by the National Ag-
ricultural Chemicals Association that “registration informa-
tion submitted to the Administrator has not routinely been 
made available for public inspection.” It is hard to imagine 
how a pre-1972 applicant for a pesticide license would not, 
under these circumstances, have formed a very firm expec-
tation that its trade secrets submitted in connection with 
a pesticide registration would not be disclosed to the public.

The Court’s analysis of this question appears in a single 
sentence: an “industry that long has been the focus of great 
public concern and significant government regulation” can 
have no reasonable expectation that the Government will not 
later find public disclosure of trade secrets to be in the public 
interest. Ante, at 1008. I am frankly puzzled to read this 
statement in the broader context of the Court’s otherwise 
convincing opinion. If the degree of Government regulation 
determines the reasonableness of an expectation of confiden-
tiality, Monsanto had as little reason to expect confidentiality 
after 1972 as before, since the 1972 amendments were not 
deregulatory in intent or effect. And the Court entirely fails 
to explain why the nondisclosure provision of the 1972 Act, 
§10, 86 Stat. 989, created any greater expectation of 
confidentiality than the Trade Secrets Act. Section 10 pro-
hibited EPA from disclosing “trade secrets or commercial 
or financial information.” No penalty for disclosure was 
prescribed, unless disclosure was with the intent to defraud. 
The Trade Secrets Act, 18 U. S. C. §1905, prohibited and 
still prohibits Government disclosure of trade secrets and 
other commercial or financial information revealed during the 
course of official duties, on pain of substantial criminal sanc-
tions. The Court acknowledges that this prohibition has 
always extended to formal and official agency action. Chrys-
ler Corp. n . Brown, 441 U. S. 281, 298-301 (1979). It seems 
to me that the criminal sanctions in the Trade Secrets Act 
therefore created at least as strong an expectation of privacy 
before 1972 as the precatory language of § 10 created after 
1972.



RUCKELSHAUS v. MONSANTO CO. 1023

986 Opinion of O’Con no r , J.

The Court’s tacit analysis seems to be this: an expectation 
of confidentiality can be grounded only on a statutory nondis-
closure provision situated in close physical proximity, in the 
pages of the United States Code, to the provisions pursuant 
to which information is submitted to the Government. For 
my part, I see no reason why Congress should not be able to 
give effective protection to all trade secrets submitted to the 
Federal Government by means of a single, overarching, trade 
secrets provision. We routinely assume that wrongdoers 
are put on notice of the entire contents of the Code, though 
in all likelihood most of them have never owned a copy or 
opened a single page of it. It seems strange to assume, on 
the other hand, that a company like Monsanto, well served by 
lawyers who undoubtedly do read the Code, could build an 
expectation of privacy in pesticide trade secrets only if the 
assurance of confidentiality appeared in Title 7 itself.

The question of interagency use of trade secrets before 
1972 is more difficult because the Trade Secrets Act most 
likely does not extend to such uses. The District Court 
found that prior to October 1972 only two competitors’ reg-
istrations were granted on the basis of data submitted by 
Monsanto, and that Monsanto had no knowledge of either of 
these registrations prior to their being granted. 564 F. 
Supp., at 564. The District Court also found that before 
1970 it was agency policy “that the data developed and sub-
mitted by companies such as [Monsanto] could not be used to 
support the registration of another’s product without the per-
mission of the data submitter.” Ibid. This Court, however, 
concludes on the basis of two cited fragments of evidence that 
“the evidence against the District Court’s finding seems over-
whelming.” Ante, at 1010, n. 14. The Court nevertheless 
wisely declines to label the District Court’s findings of fact on 
this matter clearly erroneous. Instead, the Court notes that 
the “District Court did not find that the policy of the Depart-
ment [of Agriculture] was publicly known at the time [before 
1970] or that there was any explicit guarantee of exclusive 
use.” Ibid. This begs exactly the right question, but the 
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Court firmly declines to answer it. The Court simply states 
that “there is some evidence that the practice of using data 
submitted by one company during consideration of the 
application of a subsequent applicant was widespread and 
well known.” Ante, at 1009 (footnote omitted). And then, 
without more ado, the Court declares that with respect to 
pre-1972 data Monsanto “could not have had a 'reasonable 
investment-backed expectation’ that EPA would . . . use [the 
data] exclusively for the purpose of considering the Monsanto 
application in connection with which the data were submit-
ted.” Ante, at 1010.

If one thing is quite clear it is that the extent of Monsanto’s 
pre-1972 expectations, whether reasonable and investment- 
backed or otherwise, is a heavily factual question. It is 
fairly clear that the District Court found that those expecta-
tions existed as a matter of fact and were reasonable as a 
matter of law. But if the factual findings of the District 
Court on this precise question were not as explicit as they 
might have been, the appropriate disposition is to remand to 
the District Court for further factfinding. That is the course 
I would follow with respect to interagency use of trade 
secrets submitted by Monsanto before 1972.
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After a jury trial in a Pennsylvania state court in 1966, respondent was 
convicted of first-degree murder and rape, and was sentenced to life 
imprisonment. However, on direct appeal the Pennsylvania Supreme 
Court held that the police had violated respondent’s constitutional rights 
in securing confessions that had been admitted in evidence, and re-
manded the case for a new trial. Before and during an extensive voir 
dire examination of potential jurors at the second trial in 1970, respond-
ent moved for a change of venue, arguing that publicity concerning the 
case had resulted in dissemination of prejudicial information that could 
not be eradicated from the potential jurors’ minds. The trial court 
denied the motions, and respondent was convicted again of first-degree 
murder. He was resentenced to life imprisonment, and the trial court 
denied a motion for a new trial, finding that practically no publicity had 
been given to the case between the two trials, that little public interest 
was shown during the second trial, and that the jury was without bias. 
The Pennsylvania Supreme Court affirmed the conviction and the trial 
court’s findings. Respondent then sought habeas corpus relief in Fed-
eral District Court, claiming that his conviction had been obtained in 
violation of his right under the Sixth and Fourteenth Amendments to a 
fair trial by an impartial jury. Upholding the state trial court’s view 
that the jury was impartial, the District Court denied relief, but the 
Court of Appeals reversed. Relying primarily on Irvin v. Dowd, 366 
U. S. 717, the court found that pretrial publicity had made a fair trial 
impossible in the county.

Held:
1. The voir dire testimony and the record of publicity do not reveal 

the kind of “wave of public passion” that would have made a fair trial 
unlikely by the empaneled jury as a whole. Although Irvin v. Dowd, 
supra, held that adverse publicity can create such a presumption of prej-
udice in a community that the jurors’ claims that they can be impartial 
should not be believed, it also recognized that the trial court’s findings of 
impartiality may be overturned only for “manifest error.” In this case, 
the extensive adverse publicity and the community’s sense of outrage 
were at their height prior to respondent’s first trial. The record shows 
that prejudicial publicity was greatly diminished and community senti-
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ment had softened when the jury for the second trial was selected four 
years later. Thus the trial court did not commit manifest error in find-
ing that the jury as a whole was impartial. Potential jurors who had 
retained fixed opinions as to respondent’s guilt were disqualified, and the 
fact that the great majority of veniremen “remembered the case,” with-
out more, is essentially irrelevant. The relevant question is whether 
the jurors at respondent’s second trial had such fixed opinions that they 
could not judge impartially respondent’s guilt. The passage of time 
between the first and second trials clearly rebutted any presumption 
of partiality or prejudice that existed at the time of the initial trial. 
Pp. 1031-1035.

2. There is no merit in respondent’s argument that one of the selected 
jurors, as well as the two alternates, had been erroneously seated over 
his challenges for cause. The ambiguity in the testimony of the cited 
jurors was insufficient to overcome the presumption of correctness, 
under 28 U. S. C. § 2254(d), owed to the trial court’s findings. The 
question of an individual juror’s partiality is plainly one of historical fact, 
and there is fair support in the record for the state courts’ conclusion 
that the jurors here would be impartial. Pp. 1036-1040.

710 F. 2d 956, reversed.

Pow el l , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Whit e , Bla ckmun , Rehn qu ist , and O’Con no r , JJ., joined. 
Ste ve ns , J., filed a dissenting opinion, in which Bren nan , J., joined, 
post, p. 1040. Marsh al l , J., took no part in the decision of the case.

F. Cortez Bell III argued the cause for petitioners. With 
him on the brief was Thomas F. Morgan.

George E. Schumacher, by appointment of the Court, 464 
U. S. 980, argued the cause for respondent. With him on 
the brief were Thomas S. White and James V. Wade.

Justic e  Powell  delivered the opinion of the Court.
This case brings before us a claim that pretrial publicity so 

infected a state criminal trial as to deny the defendant his 
Sixth Amendment right to an “impartial jury.”

I
On April 28, 1966, the body of Pamela Rimer, an 18-year- 

old high school student, was found in a wooded area near her 
home in Luthersburg, Clearfield County, Pa. There were 
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numerous wounds about her head and cuts on her throat 
and neck. An autopsy revealed that she died of strangu-
lation when blood from her wounds was drawn into her lungs. 
The autopsy showed no indication that she had been sexually 
assaulted.

At about 5:45 the following morning, respondent Yount 
appeared at the State Police Substation in nearby DuBois. 
Yount, who had been the victim’s high school mathematics 
teacher, proceeded to give the police oral and written confes-
sions to the murder. The police refused to release the con-
fession to the press, and it was not published until after it 
was read at Yount’s arraignment three days later. Record, 
Ex. P-l-a, P-l-d. At his trial in 1966, the confessions were 
admitted into evidence. Yount took the stand and claimed 
temporary insanity. The jury convicted him of first-degree 
murder and rape, and he was sentenced to life imprisonment. 
On direct appeal the Pennsylvania Supreme Court deter-
mined that under Miranda v. Arizona, 384 U. S. 436 (1966), 
police had given Yount inadequate notice of his right to an 
attorney prior to his confession. The court remanded for a 
new trial. Commonwealth v. Yount, 435 Pa. 276, 256 A. 2d 
464 (1969), cert, denied, 397 U. S. 925 (1970).

Prior to the second trial in 1970, the trial court ordered 
suppression of Yount’s written confessions and that portion 
of the oral confession that was obtained after he was legally 
in custody► The prosecution dismissed the rape charge. 
There followed an extensive voir dire that is now at the heart 
of this case. Jury selection began on November 4, 1970, and 
took 10 days, 7 jury panels, 292 veniremen, and 1,186 pages 
of testimony. Yount moved for a change of venue before, 
and several times during, the voir dire. He argued that the 
widespread dissemination of prejudicial information could not 
be eradicated from the minds of potential jurors, and cited in 
support the difficulty of the voir dire and numerous newspa-
per and other articles about the case. The motions were de-
nied. The trial court noted that the articles merely reported 
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events without editorial comment; that the length of the voir 
dire resulted in part from the court’s leniency in allowing 
examinations and challenges of the jurors; that “almost all, 
if not all,” the jurors seated had “no prior or present fixed 
opinion”; and that there had been “little, if any, talk in public” 
between the two trials. The court also observed that the 
voir dire of the second trial had been sparsely attended.

Ultimately, 12 jurors and 2 alternates were seated. At 
the second trial, Yount did not take the stand and did not 
claim temporary insanity. Instead he relied upon cross- 
examination and character witnesses in an attempt to under-
mine the State’s proof of his intent. The jury convicted him 
again of first-degree murder, and he was resentenced to life 
imprisonment. The trial court denied a motion for a new 
trial, finding that practically no publicity had been given to 
the case between the two trials, and that little public interest 
was shown during the second trial. App. 268a. In addition, 
the court concluded that the jury was without bias. The 
Pennsylvania Supreme Court affirmed the conviction and the 
trial court’s findings. Commonwealth v. Yount, 455 Pa. 303, 
311-314, 314 A. 2d 242, 247-248 (1974).

In January 1981, Yount filed a petition for a writ of habeas 
corpus in United States District Court. He claimed, inter 
alia, that his conviction had been obtained in violation of his 
Sixth and Fourteenth Amendment right to a fair trial by an 
impartial jury. The case was assigned to a Magistrate, who 
conducted a hearing and recommended that the petition be 
granted. The District Court rejected the Magistrate’s rec-
ommendation. 537 F. Supp. 873 (WD Pa. 1982). It held 
that the pretrial publicity was not vicious, excessive, nor offi-
cially sponsored, and that the jurors were able to set aside 
any preconceived notions of guilt. It noted that the percent-
age of jurors excused for cause was “not remarkable to any-
one familiar with the difficulty in selecting a homicide jury in 
Pennsylvania.” Id., at 882. In addition, the court reviewed 
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the instances in which the state trial court had denied a 
challenge for cause, and upheld the trial court’s view that 
the jury was impartial.

The Court of Appeals for the Third Circuit reversed. 710 
F. 2d 956 (1983). The court relied primarily on the analysis 
set out in Irvin n . Dowd, 366 U. S. 717 (1961), and found that 
pretrial publicity had made a fair trial impossible in Clear-
field County. It independently examined the nature of the 
publicity surrounding the second trial, the testimony at voir 
dire of the venire as a whole, and the voir dire testimony 
of the jurors eventually seated. The publicity revealed 
Yount’s prior conviction for murder, his confession, and his 
prior plea of temporary insanity, information not admitted 
into evidence at trial.1 The voir dire showed that all but 2 of 
163 veniremen questioned about the case2 had heard of it, 
and that, 126, or 77%, admitted they would carry an opinion 
into the jury box. This was a higher percentage than in 
Irvin, where 62% of the 430 veniremen were dismissed for 
cause because they had fixed opinions concerning the peti-
tioner’s guilt. Finally, the Court of Appeals found that 8 of 
the 14 jurors and alternates actually seated admitted that at 

1 The Court of Appeals rejected as without fair support in the record the 
trial court’s conclusion that there was practically no publicity given to the 
case between the first and second trials. See 710 F. 2d 956, 969, n. 21 
(1983). The federal court suggested that the record on habeas of the pub-
licity after the first trial and during the second was more complete than the 
record considered by the trial court. Ibid.

The Court of Appeals also suggested that the trial court’s view that 
there was little talk in public concerning the second trial was undermined 
by the voir dire testimony that there had been public discussion of the case, 
particularly in the last weeks before retrial. Id., at 969, n. 22. The court 
discounted, as of limited significance, the trial court’s point that few 
spectators had attended the trial, since Yount did not allege prejudice 
arising from the “ ‘circus atmosphere’ ” in the courtroom. Ibid.

2 One hundred twenty-five of the original 292 veniremen were excused 
because they had not been chosen properly. Four others were dismissed 
for cause before they were questioned on the case.
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some time they had formed an opinion as to Yount’s guilt.3 
The court thought that many of the jurors had given equivo-
cal responses when asked whether they could set aside these 
opinions, and that one juror, a Mr. Hr in, and both alternates 
would have required evidence to overcome their beliefs. 
The court concluded that “despite their assurances of im-
partiality, the jurors could not set aside their opinions and 
render a verdict based solely on the evidence presented.” 
710 F. 2d, at 972.4

Judge Garth concurred in the judgment. He declined to 
join the court’s view that actual prejudice on the part of 
the jury might be inferred from pretrial publicity and the 
answers at voir dire of veniremen not selected for the jury. 
He wrote that “[a] thorough and skillfully conducted voir 
dire should be adequate to identify juror bias, even in a com-
munity saturated with publicity adverse to the defendant.” 
Id., at 979.5 Judge Garth nevertheless concurred because 
in his view juror Hrin stated at voir dire that he would 
have required evidence to change his mind about Yount’s 

3 The Court of Appeals noted that in Irvin 8 of 12 jurors had formed opin-
ions of guilt.

4 Judge Stern wrote a separate concurring opinion in which he suggested 
that the “constitutional standard which for 175 years has guided the lower 
courts” in this area be rejected. 710 F. 2d, at 972. Rather than hinge 
disqualification of a juror on whether he has a fixed opinion of guilt that he 
cannot lay aside, Judge Stem would bar any juror who admitted any opin-
ion as to guilt. Moreover, no jury could be empaneled where more than 
25% of the veniremen state that they held an opinion concerning the de-
fendant’s guilt. This would raise such doubts as to the sincerity of those 
who claimed no opinion as to suggest concealed bias, Judge Stem wrote.

5 Judge Garth thought Irvin was distinguishable, because there “the trial 
court (which itself questioned the jurors challenged for cause) did not en-
gage in a searching and thorough voir dire.” 710 F. 2d, at 979. Rather, it 
merely credited the jurors’ subjective opinions that each could render an 
impartial verdict notwithstanding his or her opinion. Judge Garth also 
noted that Yount challenged for cause only three of the actual jurors. In 
Irvin, the defendant challenged each of his 12 jurors for cause. Irvin v. 
Dowd, 359 U. S. 394, 398 (1959).
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guilt. This stripped the defendant of the presumption of 
innocence.6

We granted certiorari, 464 U. S. 913 (1983), to consider, 
in the context of this case, the problem of pervasive media 
publicity that now arises so frequently in the trial of sensa-
tional criminal cases. We reverse the judgment of the Court 
of Appeals.

II
As noted, the Court of Appeals rested its decision that the 

jury was not impartial on this Court’s decision in Irvin v. 
Dowd, supra. That decision, a leading one at the time, held 
that adverse pretrial publicity can create such a presumption 
of prejudice in a community that the jurors’ claims that they 
can be impartial should not be believed. The Court in Irvin 
reviewed a number of factors in determining whether the 
totality of the circumstances raised such a presumption. The 
Court noted, however, that the trial court’s findings of 
impartiality might be overturned only for “manifest error.” 
366 U. S., at 723. The Court of Appeals in this case did not 
address this aspect of the Irvin decision.7 Moreover, the 

6 Judge Garth stated that whether juror Hrin was unconstitutionally 
biased was a mixed question of law and fact under Irvin. 710 F. 2d, at 
981. He therefore did not apply the presumption of correctness that is 
applicable to the factual findings of a state court in a federal habeas corpus 
proceeding, 28 U. S. C. § 2254(d).

7 The Court of Appeals appears to have thought that two statements in 
Irvin—that a federal court must “independently evaluate” the voir dire 
testimony, and that the question of juror partiality is a mixed question of 
law and fact, 366 U. S., at 723—meant that there is no presumption of cor-
rectness owed to the trial court’s finding that a jury as a whole is impartial. 
We note that Irvin was decided five years before Congress added to the 
habeas corpus statute an explicit presumption of correctness for state-
court factual findings, see Pub. L. 89-711, 80 Stat. 1105-1106, and two 
years before this Court’s opinion in Townsend v. Sain, 372 U. S. 293 
(1963), provided the guidelines that were later codified. It may be that 
there is little practical difference between the Irvin “manifest error” stand-
ard and the “fairly supported by the record” standard of the amended ha-
beas statute. See 28 U. S. C. § 2254(d). In any case, we do not think the
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court below, in concentrating on the factors discussed at 
length in Irvin, failed to give adequate weight to other 
significant circumstances in this case. In Irvin, the Court 
observed that it was during the six or seven months immedi-
ately preceding trial that “a barrage of newspaper headlines, 
articles, cartoons and pictures was unleashed against [the de-
fendant].” Id., at 725. In this case, the extensive adverse 
publicity and the community’s sense of outrage were at their 
height prior to Yount’s first trial in 1966. The jury selection 
for Yount’s second trial, at issue here, did not occur until four 
years later, at a time when prejudicial publicity was greatly 
diminished and community sentiment had softened. In 
these circumstances, we hold that the trial court did not 
commit manifest error in finding that the jury as a whole 
was impartial.

The record reveals that in the year and a half from the 
reversal of the first conviction to the start of the second voir 
dire each of the two Clearfield County daily newspapers pub-
lished an average of less than one article per month. App. 
642a-657a; Record, Ex. P-l-v to P-l-kk, P-2. More impor-
tant, many of these were extremely brief announcements of 
the trial dates and scheduling such as are common in rural 
newspapers. E. g., App. 653a-656a; Record, Ex. P-l-ff, 
P-l-ii, P-l-jj. The transcript of the voir dire contains nu-
merous references to the sparse publicity and minimal public 
interest prior to the second trial. E. g., App. 43a, 98a, 100a; 
Tr. (Nov. 4, 1970) 27-28, 90, 191, 384, 771, 829, 1142. It 
is true that during the voir dire the newspapers published 
articles on an almost daily basis, but these too were purely 
factual articles generally discussing not the crime or prior 
prosecution, but the prolonged process of jury selection. 
App. 658a-671a. In short, the record of publicity in the

habeas standard is any less stringent. Since we uphold the state court’s 
findings in this case under Irvin’s “manifest error” standard, we do not 
need to determine whether the subsequent development of the law of ha-
beas corpus might have required a different analysis or result in that case. 
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months preceding, and at the time of, the second trial does 
not reveal the “barrage of inflammatory publicity immedi-
ately prior to trial,” Murphy v. Florida, 421 U. S. 794, 798 
(1975), amounting to a “huge . . . wave of public passion,” 
Irvin, 366 U. S., at 728, that the Court found in Irvin.

The voir dire testimony revealed that this lapse in time had 
a profound effect on the community and, more important, on 
the jury, in softening or effacing opinion. Many veniremen, 
of course, simply had let the details of the case slip from their 
minds. E. g., App. 194a; Tr. 33, 284, 541-544, 991. In addi-
tion, while it is true that a number of jurors and veniremen 
testified that at one time they had held opinions, for many, 
time had weakened or eliminated any conviction they had 
had. See, e. g., App. 98a-100a (juror number 7), 128a (juror 
number 8); Tr. 384-385, 398-399, 831, 897 (semble), 1075- 
1076, 1144; see also App. 164a-166a (juror number 10).8 

8 The testimony of juror number 7, Martin Karetski, during examination 
by defense counsel is illustrative:

“Q. You have heard the matter discussed over the years?
“A. In the past few years I haven’t heard too much about it.
“Q. In 1966 when the matter came up before you knew about it then?
“A. Yes sir.
“Q. And just recently when this matter was coming up again, I 

presume?
“A. What I have read in the paper again.
“Q. And you have heard other people discuss it?
“A. Not too many so far.
“Q. You have heard other people express opinions about it?
“A. Not too many of those so far too.
“Q. Back around ’66, did you?
“A. Yes in’66.

“Q. ... I assume you had an opinion as to [Mr. Yount’s] guilt or inno-
cence [in 1966]?

“A. I had an opinion yes.
“Q. Do you have a opinion today as to his guilt or innocence?
“A. It’s been a long time ago and I’m not sure now. It was in the paper 

he plead [sic] not guilty.
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The same is true of the testimony of the jurors and venire-
men who were seated late in the process and therefore were 
subjected to some of the articles and broadcasts disseminated 
daily during the voir dire:9 the record suggests that their 
passions had not been inflamed nor their thoughts biased by 
the publicity. E. g., id., at 176a-177a, 150a-151a; Tr. 771, 
959, 1027.

That time soothes and erases is a perfectly natural phe-
nomenon, familiar to all. See Irvin v. Dowd, 271 F. 2d 552, 
561 (CA7 1959) (Duffy, J., dissenting) (A continuance should 
have been granted because “[t]he passage of time is a great 
healer,” and public prejudice might have “subsid[ed]”), rev’d, 
366 U. S. 717 (1961); see also Murphy, supra, at 802; Beck v. 
Washington, 369 U. S. 541, 556 (1962). Not all members of 
the venire had put aside earlier prejudice, as the voir dire 
disclosed. They retained their fixed opinions, and were dis-
qualified. But the testimony suggests that the voir dire 
resulted in selecting those who had forgotten or would need 
to be persuaded again.10

“Q. Let me ask you this then. In case you do have an opinion, could you 
wipe it out of your mind—erase it out of your mind before you would take a 
seat in the jury box and hear whatever evidence you might hear?

“A. As it is right now I have no opinion now—four or five years ago I 
probably did but right now I don’t.

“Q. What happened Mr. Karetski, between then and now to eliminate 
that opinion if you can tell me?

“A. Well, as far as I’m concerned there wasn’t much in the paper about 
it and it sort of slipped away from thought.” App. 98a-100a.

9 Jurors were sequestered as they were chosen.
10 As noted, the voir dire in this case was particularly extensive. It took 

10 days to pick 14 jurors from 292 veniremen. In Irvin it took 8 days to 
pick 14 jurors from 430 veniremen.

Contrary to Judge Garth’s surmise, 710 F. 2d, at 979, however, the voir 
dire interviews quoted in the petitioner’s brief in Irvin do not appear to be 
significantly less probing than those here. See Brief for Petitioner in 
Irvin v. Dowd, O. T. 1960, No. 41, pp. 18-59. It should also be noted that 
the voir dire in Irvin, like that here, was conducted largely by counsel for 
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The Court of Appeals below thought that the fact that the 
great majority of veniremen “remembered the case” showed 
that time had not served “to erase highly unfavorable public-
ity from the memory of [the] community.” 710 F. 2d, at 969. 
This conclusion, without more, is essentially irrelevant. The 
relevant question is not whether the community remembered 
the case, but whether the jurors at Yount’s trial had such 
fixed opinions that they could not judge impartially the guilt 
of the defendant. Irvin, 366 U. S., at 723. It is not unusual 
that one’s recollection of the fact that a notorious crime was 
committed lingers long after the feelings of revulsion that 
create prejudice have passed. It would be fruitless to at-
tempt to identify any particular lapse of time that in itself 
would distinguish the situation that existed in Irvin.11 But it 
is clear that the passage of time between a first and a second 
trial can be a highly relevant fact. In the circumstances of 
this case, we hold that it clearly rebuts any presumption of 
partiality or prejudice that existed at the time of the initial 
trial. There was fair, even abundant, support for the trial 
court’s findings that between the two trials of this case there 
had been “practically no publicity given to this matter 
through the news media,” and that there had not been “any 
great effect created by any publicity.” App. 268a, 265a.

each side, rather than the judge. The only significant difference in the 
procedures followed here and in Irvin is that the veniremen here were 
brought into the courtroom alone for questioning, while it appears that 
those in Irvin were questioned in front of all those remaining in the panel. 
This is not an insubstantial distinction, as the Court suggested in Irvin, 366 
U. S., at 728, but we do not find it controlling.

11 In Murphy y. Florida, 421 U. S. 794 (1975), the defendant—widely 
known as “Murph the Surf”—relied heavily on Irvin. The record of dam-
aging publicity preceding his trial was at least as extreme as that in this 
case. Nevertheless, we found the record there distinguishable from Irvin. 
We noted that the extensive publication of news articles about Murphy 
largely had ceased some seven months before the jury was selected. 421 
U. S., at 802. Murphy involved a lapse in publicity prior to the defend-
ant’s first trial; there was no second trial in that case.
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Ill
Yount briefly argues here that juror Hrin, as well as the 

two alternates, were erroneously seated over his challenges 
for cause. Brief for Respondent 32. There is substantial 
doubt whether Yount properly raised in his petition for ha-
beas corpus the claim that the trial court erroneously denied 
his challenge for cause to juror Hrin. Compare 710 F. 2d, at 
966, n. 18, with id., at 977, and n. 4 (Garth, J., concurring). 
And there is no evidence that the alternate jurors, who did 
not sit in judgment, actually talked with the other jurors dur-
ing the 4-day trial. But Judge Garth in the court below 
based his concurrence on the view that Hrin would have re-
quired Yount to produce evidence to overcome his inclination 
to think the accused was guilty, and the majority of the panel 
thought that the 4-day association between the alternates 
and the other jurors “operate[d] to subvert the requirement 
that the jury’s verdict be based on evidence developed from 
the witness stand,” id., at 971, n. 25. Therefore, we will 
consider briefly the claims as to all three jurors.

It was the view of all three Court of Appeals judges that 
the question whether jurors have opinions that disqualify 
them is a mixed question of law and fact. See id., at 968, 
n. 20, 981. Thus, they concluded that the presumption of 
correctness due a state court’s factual findings under 28 
U. S. C. § 2254(d) does not apply. The opinions below relied 
for this proposition on Irvin v. Dowd, 366 U. S., at 723. 
Irvin addressed the partiality of the trial jury as a whole, a 
question we discuss in Part II, supra. We do not think its 
analysis can be extended to a federal habeas corpus case in 
which the partiality of an individual juror is placed in issue. 
That question is not one of mixed law and fact. Rather it is 
plainly one of historical fact: did a juror swear that he could 
set aside any opinion he might hold and decide the case on the 
evidence, and should the juror’s protestation of impartiality 
have been believed. Cf. Rushen n . Spain, 464 U. S. 114, 
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120 (1983) (state-court determination that juror’s delibera-
tions were not biased by ex parte communications is a finding 
of fact).12

12 There are, of course, factual and legal questions to be considered in 
deciding whether a juror is qualified. The constitutional standard that a 
juror is impartial only if he can lay aside his opinion and render a verdict 
based on the evidence presented in court is a question of federal law, see 
Irvin, 366 U. S., at 723; whether a juror can in fact do that is a determina-
tion to which habeas courts owe special deference, see Rushen, 464 U. S., 
at 120. Cf. Marshall v. Lonberger, 459 U. S. 422, 431-432 (1983) (similar 
analysis as to whether a guilty plea was voluntary). See also Reynolds v. 
United States, 98 U. S. 145, 156 (1879) (whether a juror should be disquali-
fied is a question involving both a legal standard and findings of fact; the 
latter may be set aside only for manifest error).

The dissent misreads the Court’s opinion in Reynolds v. United States. 
Post, at 1050-1052, and nn. 6 and 7. Reynolds was decided some 87 years 
before the presumption of correctness for factual findings was added to 
28 U. S. C. § 2254. The Court clearly did not attach the same significance 
to the phrase “a question of mixed law and fact” that we do today under 
modem habeas law. It recognized that juror-disqualification questions 
may raise both a question of law—whether the correct standard was ap-
plied—and a question of fact. Whether an opinion expressed by a juror 
was such as to meet the legal standard for disqualification was viewed 
as a question of fact as to which deference was due to the trial court’s 
determination. This is apparent from the language quoted by the dissent, 
which notes that while the question is one of “mixed law and fact,” it is 
“to be tried, as far as the facts are concerned, like any other issue of that 
character, upon the evidence. The finding of the trial court upon that 
issue ought not to be set aside by a reviewing court, unless the error is 
manifest.” 98 U. S., at 156. Plainly, factual findings were to be consid-
ered separately from the legal standard applied, and deference was due to 
those findings. This is also apparent from the following passage: 
“[T]he manner of the juror while testifying is oftentimes more indicative of 
the real character of his opinion than his words. That is seen below, but 
cannot always be spread upon the record. Care should, therefore, be 
taken in the reviewing court not to reverse the ruling below upon such a 
question of fact, except in a clear case.” Id., at 156-157 (emphasis added). 
Taken together, these passages plainly show that the “character of [a ju-
ror’s] opinion” was considered a question of fact. Contrary to the sugges-
tion of the dissent, post, at 1050, n. 6, the factual question was not limited
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There are good reasons to apply the statutory presumption 
of correctness to the trial court’s resolution of these ques-
tions. First, the determination has been made only after an 
often extended voir dire proceeding designed specifically to 
identify biased veniremen. It is fair to assume that the 
method we have relied on since the beginning, e. g., United 
States v. Burr, 25 F. Cas. 49, 51 (No. 14,692g) (CC Va. 1807) 
(Marshall, C. J.), usually identifies bias.13 Second, the de-
termination is essentially one of credibility, and therefore 
largely one of demeanor. As we have said on numerous 
occasions, the trial court’s resolution of such questions is 
entitled, even on direct appeal, to “special deference.” E. g., 
Bose Corp. v. Consumers Union of U. S., Inc., 466 U. S. 
485, 500 (1984). The respect paid such findings in a habeas 
proceeding certainly should be no less. See Marshall v. 
Lonberger, 459 U. S. 422, 434-435 (1983).14

Thus the question is whether there is fair support in the 
record for the state courts’ conclusion that the jurors here 
would be impartial. See 28 U. S. C. § 2254(d)(8). Thetesti-

to whether the juror was telling the truth, but included discovering the 
“real character” of any opinion held. Deference was due to the trial 
court’s conclusions on that question.

13 Accord, In re Application of National Broadcasting Co., 209 U. S. 
App. D. C. 354, 362, 653 F. 2d 609, 617 (1981) (“[V]oir dire has long been 
recognized as an effective method of rooting out such bias, especially when 
conducted in a careful and thoroughgoing manner”); United States v. 
Duncan, 598 F. 2d 839, 865 (CA4), cert, denied, 444 U. S. 871 (1979); 
Calley v. Callaway, 519 F. 2d 184, 209, n. 45 (CA5 1975) (en banc) (citing 
cases), cert, denied sub nom. Calley v. Hoffman, 425 U. S. 911 (1976). 
But cf. Smith v. Phillips, 455 U. S. 209, 222, and n. (1982) (O’Con no r , J., 
concurring) (describing situations in which state procedures are inadequate 
to uncover bias); Rideau v. Louisiana, 373 U. S. 723 (1963) (same).

14 Demeanor plays a fundamental role not only in determining juror credi-
bility, but also in simply understanding what a potential juror is saying. 
Any complicated voir dire calls upon lay persons to think and express 
themselves in unfamiliar terms, as a reading of any transcript of such a 
proceeding will reveal. Demeanor, inflection, the flow of the questions 
and answers can make confused and conflicting utterances comprehensible.
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mony of each of the three challenged jurors is ambiguous and 
at times contradictory. This is not unusual on voir dire 
examination, particularly in a highly publicized criminal case. 
It is well to remember that the lay persons on the panel may 
never have been subjected to the type of leading questions 
and cross-examination tactics that frequently are employed, 
and that were evident in this case. Prospective jurors rep-
resent a cross section of the community, and their education 
and experience vary widely. Also, unlike witnesses, pro-
spective jurors have had no briefing by lawyers prior to tak-
ing the stand. Jurors thus cannot be expected invariably to 
express themselves carefully or even consistently. Every 
trial judge understands this, and under our system it is that 
judge who is best situated to determine competency to serve 
impartially. The trial judge properly may choose to believe 
those statements that were the most fully articulated or that 
appeared to have been least influenced by leading.

The voir dire examination of juror Hrin was carefully scru-
tinized by the state courts and the Federal District Court, as 
he was challenged for cause and was a member of the jury 
that convicted the defendant. We think that the trial 
judge’s decision to seat Hrin, despite early ambiguity in 
his testimony, was confirmed after he initially denied the 
challenge. Defense counsel sought and obtained permission 
to resume cross-examination. In response to a question 
whether Hrin could set his opinion aside before entering the 
jury box or would need evidence to change his mind, the 
juror clearly and forthrightly stated: "I think I could enter 
it [the jury box] with a very open mind. I think I could . . . 
very easily. To say this is a requirement for some of the 
things you have to do every day.” App. 89a. After this 
categorical answer, defense counsel did not renew their chal-
lenge for cause. Similarly, in the case of alternate juror 
Pyott, we cannot fault the trial judge for crediting her earli-
est testimony, in which she said that she could put her opin-
ion aside “[i]f [she] had to,” rather than the later testimony in 
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which defense counsel persuaded her that logically she would 
need evidence to discard any opinion she might have. Id., at 
246a, 250a-252a. Alternate juror Chincharick’s testimony is 
the most ambiguous, as he appears simply to have answered 
“yes” to almost any question put to him. It is here that the 
federal court’s deference must operate, for while the cold 
record arouses some concern, only the trial judge could tell 
which of these answers was said with the greatest compre-
hension and certainty.

IV
We conclude that the voir dire testimony and the record of 

publicity do not reveal the kind of “wave of public passion” 
that would have made a fair trial unlikely by the jury that 
was empaneled as a whole. We also conclude that the ambi-
guity in the testimony of the cited jurors who were chal-
lenged for cause is insufficient to overcome the presumption 
of correctness owed to the trial court’s findings. We there-
fore reverse.

It is so ordered.

Justi ce  Mars hal l  took no part in the decision of this 
case.

Justi ce  Stevens , with whom Justi ce  Brenn an  joins, 
dissenting.

On page 1 of its opinion the Court carefully states certain 
facts that give the reader a strong feeling about how this case 
should be decided. In 1966, Jon Yount confessed that he 
was responsible for the brutal killing of an 18-year-old high 
school student. At his first trial in 1966 he testified that he 
had been temporarily insane at the time, but the jury did not 
believe him. He was found guilty of rape, as well as murder. 
These facts were not admissible in evidence at his second 
trial. What impact, if any, did these inadmissible facts have 
upon 12 jurors, the 2 alternate jurors, and indeed the trial 
judge, who listened to the evidence at Yount’s second trial in 
1970? The Court is satisfied that “community sentiment had 
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softened,” ante, at 1032, and that the trial judge “did not 
commit manifest error in finding that the jury as a whole was 
impartial,” ibid., because of the passage of time between 
1966 and 1970, and because we all know that “time soothes 
and erases,” ante, at 1034.

In order to explain why I disagree with the Court’s assess-
ment of the case, it is necessary to enlarge upon its summary 
of the news coverage of the crime and its aftermath, to sup-
plement its discussion of the examination of the jurors, and to 
explain why the Court of Appeals properly rejected the trial 
judge’s conclusion that the jury as a whole was impartial. 
Next, I will discuss my disagreement with the Court’s con-
clusion regarding juror Hrin. Finally, I shall add a word 
about the more profound issue that a case of this kind raises.

I
Because the Court places such great emphasis on the fact 

that “this lapse in time had a profound effect on the commu-
nity and, more important, on the jury, in softening or effac-
ing opinion,” ante, at 1033, it is important to note that there 
were, in effect, three chapters in the relevant news cover-
age: the stories about the crime itself and the first trial in 
1966; the stories and events surrounding the State Supreme 
Court’s reversal of the first conviction in 1969; and the stories 
that were published in 1970 immediately before the second 
trial began and while the jury was being selected.

The relevant events all occurred in Clearfield County, Pa., 
where both Yount and the victim lived. It is a rural county, 
with a population of about 70,000, served by two newspapers 
with a combined circulation of about 25,000. Not surpris-
ingly, both newspapers gave front-page coverage to the 
homicide, the pretrial proceedings, and the trial itself. 
In numerous editions of the DuBois Courier Express, the 
newspaper carried banner headlines on the front page, news 
stories and feature articles. App. 520a-641a; Record, 
Ex. P-l-a, P-l-b, P-l-d, P-l-f to P-l-t. The Clearfield 
Progress evaluated the trial as the “Top News Story of 



1042 OCTOBER TERM, 1983

Steve ns , J., dissenting 467 U. S.

1966.” Record, Ex. P-2, p. 2. Both papers reported that 
public interest in the proceedings was “unprecedented.” 710 
F. 2d 956, 962 (CA3 1983). Moreover, the case also received 
radio and television coverage, see, e. g., Tr. (Nov. 4, 1970) 
64 (juror number 1), 142, 220, 277, and, according to the 
Court of Appeals, was publicized in out-of-state and national 
publications. 710 F. 2d, at 962, n. 6.

The articles were extremely detailed.1 As the Court of 
Appeals noted, they “related in full [Yount’s] detailed written 
confessions as well as his testimony at trial retelling the 
homicide. They also detailed [Yount’s] defense of tempo-
rary insanity, the charge and evidence of rape, and finally 
[Yount’s] conviction on October 7, 1966, of both rape and 
first-degree murder.” Id., at 963; see, e. g., App. 538a- 
540a, 603a-606a. As this Court notes, “the extensive ad-
verse publicity and the community’s sense of outrage were at 
their height prior to Yount’s first trial in 1966,” ante, at 1032.

In 1969, a divided Supreme Court of Pennsylvania re-
versed Yount’s conviction and ordered a new trial. Com-
monwealth v. Yount, 435 Pa. 276, 256 A. 2d 464 (1969), 
cert, denied, 397 U. S. 925 (1970). This event did not pass 
unnoticed in Clearfield County. To the contrary, banner 
headlines announced the reversal. App. 642a; Record, Ex. 
P-l-v. The local press reprinted the entire dissenting opin-
ion. App. 644a; Record, Ex. P-l-x. And, as the Court of 
Appeals stated, “a local radio program became a forum in 

1 The “details” of the articles prompted two citizens to write letters to the 
Courier Express. One letter complained that the paper had “fanned the 
already poisoned atmosphere of malicious gossip” by putting a picture of 
the corpse on the front page and by the “repetitive use of gory details.” 
The author added that he thought he “was looking at the National En-
quirer.” The second letter noted: “Emotional editorializing most certainly 
has it’s [sic] place in reporting, but I strenuously object to such when it 
appears in headline stories. . . . [D]escriptive words that do much to sell 
newspapers and stir emotions discredit headline reporting and tend to 
prejudice the suspect regardless of degree of guilt.” Record, Ex. P-l-e.
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which callers expressed their hostility to [Yount].” 710 F. 
2d, at 963. This evidence contradicts the easy assumption 
that “community sentiment had softened,” ante, at 1032.

In 1970, Yount was returned to Clearfield County for a re-
trial in the same courtroom before the same judge who had 
presided at the first trial—the judge whose erroneous rulings 
had made the second trial necessary. Yount moved for a 
change of venue on the ground that the continuing discussion 
of the case among local residents made it impossible for him 
to receive a fair trial in Clearfield County. In response the 
prosecutor argued that a change of venue would be pointless 
because the case had been so widely publicized throughout 
the State. The trial court denied the motion, explaining that 
the recent newspaper items had consisted of purely factual 
reporting “without editorial comment of any kin[d].” App. 
260a. This venue ruling generated a front-page article. 
Id., at 654a; Record, Ex. P-l-gg. Additionally, during the 
subsequent voir dire, the selection of jurors merited numer-
ous articles and sometimes merited a profile on the juror 
selected. App. 658a-659a, 661a-663a, 664a-671a; Record, 
Ex. P-1-11, P-l-nn to P-l-vv; P-2.

The voir dire testimony of one prospective juror, the wife 
of a minister, sheds a revelatory light on the character of 
local sentiment on the eve of the second trial. After ac-
knowledging that she had heard many opinions about the 
case, she was asked:

“Q. Would your presence in serving as a juror create 
a difficulty in your parish?

“A. Why yes—when people heard my name on for 
this—countless people of the church have come to me 
and said they hoped I would take—the stand I would 
take in case I was called. I have had a prejudice built 
up from the people in the church.

“Q. Is this prejudice, has it been adverse to Mr. 
Yount?
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“A. Yes it was. They all say he had a fair trial and he 
got a fair sentence. He’s lucky he didn’t get the chair.

“[T]he church people—I haven’t asked for any of this 
but they discuss it in every group—but they say now 
since you are chosen and you will be there we expect you 
to follow through.

“Q. Notwithstanding what the Court would tell you, 
you feel you would be subject to the retributions or 
retaliation of these people—

“A. I think I would hear about it.” App. 25a-27a.

The minister’s wife was excused. Her testimony, as well 
as that of other veniremen who were excused, not only re-
pudiates the notion that the community had all but forgotten 
the Yount case, but also suggests that some veniremen might 
have been tempted to understate their recollection of the 
case because they felt they had a duty to their neighbors “to 
follow through.”2 In all events, the record clearly estab-
lishes that the case was still a “cause celebre” in Clearfield 
County in 1970.

II
Even if all the voir dire testimony is accepted at face value, 

it is difficult to understand how a neutral observer could con-
clude that the jury as a whole was impartial. Before refer-
ring to the 12 jurors and 2 alternates who were selected, it 
is useful to describe the attitude that pervaded the entire 
venire.

The jury selection took 10 days. Id., at 745a; 710 F. 2d, at 
963, 975. Out of an original total of 292 veniremen, the court 
dismissed 129 because they had been chosen improperly, Tr. 
685-686, or had a valid reason for not serving. Id., at 
117-118, 492, 1039, 1060-1061. Of the remaining 163 who 

2 As the Court of Appeals pointed out, another prospective juror testified 
that his opinion had been erased by the passage of time, but his daughter- 
in-law testified that he had left for jury duty voicing great animosity 
toward Yount. 710 F. 2d, at 964; App. 766a.
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were questioned, all but 2 had read or heard about the case, 
id., at 127a-128a, 370a-371a (juror number 4); all but 42 were 
dismissed for cause. 710 F. 2d, at 963. Of the 121 dis-
missed for cause, 96 testified that they had firm opinions that 
could not be changed regardless of what evidence might be 
presented. Twenty-one others testified that they could only 
change their opinion if Yount could convince them to do so. 
In addition, there were nine veniremen who were unsuccess-
fully challenged for cause who also testified that they had 
opinions that they could change only if Yount could convince 
them to do so.3 Id., at 963-964. Thus, as Judge Hunter 
summarized for the Court of Appeals:

“When we combine those nine with the 117 veniremen 
dismissed for cause, we find that a total of 126 out of 
the 163 veniremen questioned on the case were willing to 
admit on voir dire that they would carry their opinion[s] 
into the jury box.”4 Id., at 964.

Turning to the jurors who were actually selected, Judge 
Hunter accurately noted that “the publicity had reached all 
but one of the twelve jurors and two alternates finally 
empanelled.” Ibid, (footnote omitted); App. 32a, 43a, 71a, 
83a, 98a, 120a, 149a, 163a, 176a, 193a, 210a, 235a, 250a. 
Juror number 1 noted that “it was pretty hard to be here in 
Clearfield County and not read something in the paper” 
about the case; that she had read newspaper stories and lis-

3 The Court of Appeals added:
“Petitioner peremptorily challenged six of those nine veniremen, one was 
seated as a juror, and the remaining two were seated as alternates after 
petitioner had exhausted his peremptory challenges.” 710 F. 2d, at 964, 
n. 13.

4 At this point, the Court of Appeals added the following footnote: 
“In addition, we note that twelve other veniremen stated that they had had 
an opinion at one time but claimed they would not carry it into the jury 
box. One of the twelve veniremen was dismissed for cause, six were 
peremptorily challenged by petitioner, and five were seated as jurors.” 
Id., at 964, n. 14.
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tened to radio and television stories about the case; and that 
she had heard the case being discussed by other people. Id., 
at 32a. Juror number 2 testified that he had read about the 
case in the newspapers; that “[y]ou could hardly miss it on 
[radio and television] news”; and that he had formed an opin-
ion about the case. Id., at 43a-44a. The person seated as 
juror number 35 stated that he had read about the case in the 
newspapers years before the voir dire but that he had not 
formed an opinion. Id., at 210a-211a. Juror number 4, a 
newcomer to the area, had never heard of the case. Id., at 
57a-58a. Juror number 5 “remembered that they had said 
he was guilty before” and wondered why they were having 
another trial. Id., at 73a. James F. Hrin, juror number 6, 
testified that he had an opinion about the case and that he 
would require the presentation of evidence to change it. Id., 
at 83a, 85a. He noted that “[i]t’s rather difficult to live in 
DuBois and get the paper and find out what people are talk-
ing about—at least the local. . . people without having some 
opinion or at least reserving some opinion.” Id., at 88a. 
Juror number 7 stated that he had read about the case; that 
he had formed an opinion; and that he was not sure whether 
he still had an opinion. Id., at 98a-99a. Juror number 8 
testified that she had heard others express opinions concern-
ing the case and she only had an opinion “on just what he said 
himself—that he was guilty.” Id., at 120a, 125a. - Juror 
number 9 stated that she had felt that petitioner was guilty 
but that presently she would have to hear both sides before 
forming an opinion. Id., at 150a. Juror number 10 had 
heard people express their opinions and had on occasion 
expressed his own opinion about the case. He also stated 
that he would listen to both sides before forming a present 
opinion. Id., at 164a-165a. Juror number 11 testified that 
he had read newspaper accounts of the case but that he had 

5 The person initially selected as juror number 3 was not able to sit 
because of personal reasons. Tr. 1060-1061.
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formed no opinion. Id., at 177a. Juror number 12 had read 
about the case but she had formed no opinion. Id., at 
193a-194a. Two alternates were seated over Yount’s chal-
lenges for cause. Alternate number 1 stated that he had 
heard people express opinions and ideas about the case; that 
he had expressed an opinion; that he still had a firm and fixed 
opinion based on what he read in the newspapers; and that he 
would require evidence to be presented before he could put 
his opinion out of his mind. Id., at 235a-240a. Alternate 
number 2 stated that she had formed a definite opinion and 
that she would require the production of evidence to change 
her mind. Id., at 251a-252a.

The totality of these circumstances convinces me that the 
trial judge committed manifest error in determining that the 
jury as a whole was impartial. The trial judge’s comment 
that there was little talk in public about the second trial, id., 
at 264a, is plainly inconsistent with the evidence adduced 
during the voir dire. Similarly, the trial court’s statement 
that “there was practically no publicity given to this matter 
through the news media . . . except to report that a new trial 
had been granted by the Supreme Court,” id., at 268a, simply 
ignores at least 55 front-page articles that are in the record. 
Record, Ex. P-1, P-2. Further, the trial judge’s statement 
that “almost all, if not all, [of the first 12] jurors . . . had 
no prior or present fixed opinion,” App. 264a, is manifestly 
erroneous; a review of the record reveals that 5 of the 12 had 
acknowledged either a prior or a present opinion. Id., at 
43a-44a, 83a, 98a-99a, 150a, 164a-165a. The trial judge’s 
“practically no publicity” statement also ignores the first-trial 
details within the news stories. These included Yount’s con-
fessions, testimony, and conviction of rape—all of which were 
outside of the evidence presented at the second trial. See 
id., at 643a-644a, 650a, 655a; Record, Ex. P-l-w, P-l-x, 
P-l-z, P-l-cc, P-l-hh. Under these circumstances, I do 
not believe that the jury was capable of deciding the case 
solely on the evidence before it. Smith v. Phillips, 455
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U. S. 209, 217 (1982) (“Due process means a jury capable and 
willing to decide the case solely on the evidence before it”).

Ill
The Court today also rejects Yount’s claim that juror Hrin 

was erroneously seated over his challenge for cause. Before 
explaining why I disagree with this conclusion, it is necessary 
to set forth a more complete version of Hrin’s voir dire 
testimony than is set forth by the Court.

Hrin, in response to the prosecution’s questioning, gave 
the following testimony:

“Q. Have you formed any opinion as to the guilt or 
innocence of Mr. Yount?

“A. To the degree that it was written up in the 
papers, yes.

“Q. Is this a fixed opinion on your part?
“A. This is sort of difficult to answer. Fixed?
“Q. Let me ask—if you were to be selected as a juror 

in this case and take the jury box, could you erase or 
remove the opinion you now hold and render a verdict 
based solely on the evidence and law produced at this 
trial?

“A. It is very possible. I wouldn’t say for sure.
“Q. Do you think you could?
“A. I think I possibly could.
“Q. Then the opinion you hold is not necessarily a 

fixed and immobile opinion?
“A. I would say not, because I work at a job where I 

have to change my mind constantly.
“Q. Would you be able to change your mind regarding 

your opinion before becoming a juror in this case. 
That’s the way I must have you answer the question.

“A. If the facts were so presented I definitely could 
change my mind.

“Q. Would you say you could enter the jury box 
presuming him to be innocent?
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“A. It would be rather difficult for me to answer.
“Q. Can you enter the jury box with an open mind 

prepared to find your verdict on the evidence as pre-
sented at trial and the law . . . presented by the Judge?

“A. That I could do.” App. 83a-84a.

Yount’s counsel elicited further testimony through cross- 
examination:

“Q. Did I understand Mr. Hrin you would require 
some—you would . . . require evidence or something 
before you could change your opinion you now have?

“A. Definitely. If the facts show a difference from 
what I had originally—had been led to believe, I would 
definitely change my mind.

“Q. But until you’re shown those facts, you would not 
change your mind—is that your position?

“A. Well—I have nothing else to go on.
“Q. I understand. Then the answer is yes—you 

would not change your mind until you were presented 
facts?

“A. Right, but I would enter it with an open mind.
“Q. In other words, you’re saying that while facts 

were presented you would keep an open mind and after 
that you would feel free to change your mind?

“A. Definitely.
“Q. But you would not change your mind until the 

facts were presented?
“A. Right.” Id., at 85a-86a.

Yount’s counsel subsequently challenged for cause; the court 
denied the challenge because Hrin “said he could go in with 
an open mind.” Id., at 86a.

First, even if we regard the relevant rulings as findings of 
fact, Hr in’s testimony clearly is sufficient to overcome the 
presumption of correctness due a state court’s factual find-
ings under 28 U. S. C. § 2254(d). The state court’s deter-
mination is not fairly supported by the record. Hrin not only 
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indicated that he had a previous opinion as to Yount’s guilt 
or innocence, but also that he required evidence produced 
at trial to dispel that opinion. Further, he stated—pursuant 
to the prosecution’s questioning—that “[i]t would be rather 
difficult ... to answer” whether he could enter the jury 
box presuming Yount’s innocence. Under these circum-
stances, I am convinced that the trial court improperly 
empaneled Hrin.

More important, however, I believe the Court’s analysis 
regarding whether a juror has a disqualifying opinion is 
flawed. The Court begins by stating that such a question 
is one of historical fact, ante, at 1036. It then concludes, 
simply, that this factual finding is entitled to 28 U. S. C. 
§ 2254(d)’s presumption of correctness. Finally, it acknowl-
edges that “[t]here are, of course, factual and legal questions 
to be considered in deciding whether a juror is qualified,” 
ante, at 1037, n. 12, and cites as one authority Reynolds v. 
United States, 98 U. S. 145 (1879).6

6 The Court attempts to justify its treatment of Reynolds by quoting 
from a passage in that case that begins with: “[T]he manner of the juror 
while testifying is oftentimes more indicative of the real character of his 
opinion than his words.” Ante, at 1037, n. 12 (quoting 98 U. S., at 156- 
157). The excerpt from Reynolds quoted by the Court dealt with the 
question whether a juror’s testimony was truthful—specifically whether a 
prospective juror was falsely seeking to disqualify himself. In this case 
the question is whether Hrin’s testimony, including his acknowledged opin-
ion about Yount’s guilt, raised a presumption of partiality. Whether the 
testimony of a witness is true or false is a question of fact; whether his 
statement raises a presumption of partiality is a mixed question of law and 
fact. The fully quoted relevant passage of Reynolds demonstrates the for-
mer point:
“The reading of the evidence leaves the impression that the juror had some 
hypothetical opinion about the case, but it falls far short of raising a mani-
fest presumption of partiality. In considering such questions in a review-
ing court, we ought not to be unmindful of the fact we have so often 
observed in our experience, that jurors not unfrequently seek to excuse 
themselves on the ground of having formed an opinion, when on examina-
tion, it turns out that no real disqualification exists. In such cases the 
manner of the juror while testifying is oftentimes more indicative of the
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Contrary to the Court, I believe that whether a juror has a 
disqualifying opinion is a mixed question of law and fact. 
The proper starting point of analysis is Reynolds v. United 
States, supra. In that case, the defendant excepted to the 
trial court’s decision to reject several challenges for cause 
that were based on juror testimony during voir dire. Id., at 
146-147. This Court upheld the trial court’s decision. Id., 
at 157. Before reaching its ultimate conclusion, the Court 
stated:

“The theory of law is that a juror who has formed an 
opinion cannot be impartial. Every opinion which he 
may entertain need not necessarily have this effect. In 
these days of newspaper enterprise and universal educa-
tion, every case of public interest is almost, as a matter 
of necessity, brought to the attention of all the intelli-
gent people in the vicinity, and scarcely any one can be 
found among the best fitted for jurors who has not read 
or heard of it, and who has not some impression or some 
opinion in respect to its merits. It is clear, therefore, 
that upon the trial of the issue of fact raised by a chal-
lenge for such cause the court will practically be called 
upon to determine whether the nature and strength of 
the opinion formed are such as in law necessarily to raise 
the presumption of partiality. The question thus pre-
sented is one of mixed law and fact, and to be tried, as 
far as the facts are concerned, like any other issue of that

real character of his opinion than his words. That is seen below, but can-
not always be spread upon the record. Care should, therefore, be taken in 
the reviewing court not to reverse the ruling below upon such a question of 
fact except in a clear case.” Id., at 156-157 (emphasis added).

The Court also cites as authority Rushen v. Spain, 464 U. S. 114 (1983) 
(per curiam), and Marshall v. Lonberger, 459 U. S. 422 (1983). Neither 
of those cases was correctly decided. Moreover, the latter case is plainly 
inapplicable because it involved the voluntariness of guilty pleas, not juror 
partiality. The former involved an allegation of juror partiality that arose 
after the trial began.
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character, upon the evidence. The finding of the trial 
court upon that issue ought not to be set aside by a 
reviewing court, unless the error is manifest.” Id., at 
155-156.

Irvin v. Dowd, 366 U. S. 717 (1961), extended Reynolds to 
habeas corpus proceedings. Initially, Irvin noted that a pre-
sumption of a prospective juror’s impartiality is not rebutted 
“if the juror can lay aside his impression or opinion and ren-
der a verdict based on the evidence presented in court.” 366 
U. S., at 723. Next, the Court affirmed that a proper in-
quiry may demonstrate “ ‘whether the nature and strength of 
the opinion formed are such as in law necessarily . . . raise 
the presumption of partiality,’” ibid, (quoting Reynolds v. 
United States, supra, at 156), and that this inquiry is “ ‘one of 
mixed law and fact.’” 366 U. S., at 723.

Thus, Reynolds and Irvin teach that the question whether 
a juror has an opinion that disqualifies is a mixed one of law 
and fact. Therefore, one cannot apply the presumption of 
correctness found in 28 U. S. C. § 2254(d) because the statu-
tory language by definition applies only to the factual deter-
minations of state courts. Applying the proper analytical 
framework, I believe that Hrin’s testimony clearly raised 
a presumption of partiality. Therefore, the trial judge 
committed manifest error by improperly empaneling Hr in.7

There is a special reason to require independent review in 
a case that arouses the passions of the local community in 
which an elected judge is required to preside. Unlike an 
appointed federal judge with life tenure, an elected judge has 
reason to be concerned about the community’s reaction to his 

7 The Court states that it “do[es] not think [Irvin’s] analysis can be ex-
tended to a federal habeas corpus case in which the partiality of an individ-
ual juror is placed in issue.” Ante, at 1036. The validity of Irvin (habeas 
corpus case) and of Reynolds (individual jurors), and the inapplicability of 
28 U. S. C. § 2254(d), dispose of any meaningful reason not to “extend” 
these cases to federal habeas corpus cases in which the partiality of individ-
ual jurors is placed in issue.
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disposition of highly publicized cases. Even in the federal 
judiciary, some Circuits have determined that it is sound 
practice to have the retrial of a case assigned to a different 
judge than the one whose erroneous ruling made another 
trial necessary; for though the risk that a judge will subcon-
sciously strive to vindicate the result reached at the first trial 
may be remote, as long as human beings preside at trials, 
that possibility cannot be ignored entirely.

IV
Two additional and somewhat disturbing questions merit 

comment: (1) why did this Court exercise its discretionary 
jurisdiction to review this case; and (2) even if the Court of 
Appeals’ analysis of the case is entirely correct, why should 
those federal judges order the great writ of habeas corpus to 
issue for the benefit of a prisoner like Yount, who, it would 
seem, is guilty of a heinous offense?

The answer to the question why the Court grants certio-
rari in any given case usually involves considerations of both 
fact and law. It appears that the facts motivated the Court 
to select this case for plenary review. The facts that had 
such a motivating impact on this Court—that the conviction 
of a confessed murderer of a high school student had been set 
aside by an appellate court—also, I believe, must have had 
an emotional and unforgettable impact on the residents of 
Clearfield County. The desire to “follow through”—to do 
something about such an apparent miscarriage of justice—is 
difficult for judges as well as laymen to resist.8

It should not be forgotten that Yount has already been in-
carcerated for 18 years. If, as the Court of Appeals held, he 

8 As I recently noted, in 19 consecutive cases in which the Court exer-
cised its discretion to decide a criminal case summarily, the Court made 
sure that an apparently guilty defendant was not given too much protection 
by the law. See Florida v. Meyers, 466 U. S. 380, 385-387, and n. 3 
(1984). The string of consecutive summary victories for the prosecution 
now stands at 20. See Massachusetts v. Upton, 466 U. S. 727 (1984) (per 
curiam).
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has not yet been found guilty beyond a reasonable doubt in a 
fair trial, the possibility remains that he has already received 
a greater punishment than is warranted. Of much greater 
importance is our dedication to the principle that guilt or 
innocence of a criminal offense in our society is not to be 
decided by executive fiat or by popular vote. This is a prin-
ciple that affords protection for every citizen in the United 
States. Justice Frankfurter stated this point in his concur-
rence in Irvin n . Dowd:

“More than one student of society has expressed the 
view that not the least significant test of the quality of a 
civilization is its treatment of those charged with crime, 
particularly with offenses which arouse the passions of a 
community. One of the rightful boasts of Western civi-
lization is that the State has the burden of establishing 
guilt solely on the basis of evidence produced in court 
and under circumstances assuring an accused all the 
safeguards of a fair procedure. These rudimentary con-
ditions for determining guilt are inevitably wanting if the 
jury which is to sit in judgment on a fellow human being 
comes to its task with its mind ineradicably poisoned 
against him.” 366 U. S., at 729.

I would affirm the judgment of the Court of Appeals.
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May  21, 1984
Appeals Dismissed

No. 83-592. Ostros ky  et  AL. v. Alaska . Appeal from Sup. 
Ct. Alaska dismissed for want of substantial federal question. 
Justi ce  Blackm un  and Justi ce  Stevens  would note probable 
jurisdiction and set case for oral argument. Reported below: 667 
P. 2d 1184.

No. 83-1356. Reimer  v . Califor nia ; and
No. 83-6156. Enright  v . Calif ornia . Appeals from Ct. 

App. Cal., 2d App. Dist., dismissed for want of jurisdiction. 
Treating the papers whereon the appeals were taken as petitions 
for writs of certiorari, certiorari denied.

No. 83-6494. Retti g  v . Kent  City  School  Distr ict  et  al . 
Appeal from C. A. 6th Cir. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied. Reported below: 720 F. 
2d 463.
Certiorari Granted—Vacated and Remanded

No. 82-508. United  State s  v . Dunn . C. A. 5th Cir. Cer-
tiorari granted, judgment vacated, and case remanded for further 
consideration in light of Oliver v. United States, 466 U. S. 170 
(1984). Reported below: 674 F. 2d 1093.
Certiorari Dismissed. (See No. 81-1636, infra.)
Vacated and Remanded After Certiorari Granted

No. 81-1636. Florida  v . Brady  et  al . Sup. Ct. Fla. [Cer-
tiorari granted, 456 U. S. 988.] Motion of California Farm Bu-
reau Federation et al. for leave to file a brief as amici curiae 
granted. Writ of certiorari as to respondent Brady is dismissed, 
it appearing that the Circuit Court of Florida, Martin County, has 
accepted the State’s nolle prosequi. Judgment as to the remain-
ing respondents is vacated, and the case is remanded for further
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consideration in light of Oliver v. United States, 466 U. S. 170 
(1984).
Miscellaneous Orders

No.-------- . Lauchl i v. Unit ed  State s . Motion to direct 
the Clerk to file a petition for writ of certiorari that does not com-
ply with the Rules of this Court denied. Justice  Blackm un  and 
Just ice  Stevens  would grant the motion.

No.-------- . Menomi nee  Tribe  of  Indians  et  al . v . 
United  State s . Motion to waive the requirement that the trial 
court opinions be printed as an appendix to the petition for writ of 
certiorari denied. Justi ce  Blackmun , Justi ce  Stevens , and 
Just ice  O’Connor  would grant the motion.

No. A-852. Vandros s  v . Palme tto  State  Savings  & Loan  
Ass n . Sup. Ct. S. C. Application for stay and reinstatement of 
prior order, addressed to Justice  Marsh all  and referred to the 
Court, denied.

No. A-881 (83-6350). Mc Corquodal e  v . Balkco m , Warden , 
et  AL., 466 U. S. 954. Application to suspend the effect of the 
order denying the petition for writ of certiorari, addressed to 
Just ice  Brennan  and referred to the Court, is granted pending 
further order of the Court. Execution of the sentence of death, 
scheduled for May 24, 1984, is stayed pending further order of the 
Court.

No. D-395. In  re  Disb arment  of  Shapiro . Disbarment 
entered. [For earlier order herein, see 464 U. S. 1067.]

No. D-403.
ment entered.

In  re  Disb arment  of  Cunningham . Disbar-
[For earlier order herein, see 465 U. S. 1063.]

No. D-414. In  re  Disb arment  of  Block . Disbarment en-
tered. [For earlier order herein, see 465 U. S. 1096.]

No. D-427. In  re  Disbarme nt  of  Stoner . It is ordered 
that Jesse Benjamin Stoner, of Marietta, Ga., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-430. In  re  Disbarm ent  of  Levinson . It is ordered 
that Robert Charles Levinson, of Indianapolis, Ind., be suspended 
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from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-432. In  re  Disb arment  of  Graffagni no . It is or-
dered that Anthony J. Graffagnino, Jr., of Metairie, La., be sus-
pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-433. In  re  Disb arment  of  Gramza . It is ordered 
that Allen E. Gramza, of Racine, Wis., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 83-56. Heckle r , Secreta ry  of  Health  and  Human  
Services  v . Community  Health  Services  of  Crawford  
Count y , Inc ., et  al . C. A. 3d Cir. [Certiorari granted, 464 
U. S. 812.] Motion of respondents for leave to file a supplemental 
brief after argument granted.

No. 83-997. Trans  World  Airline s , Inc . v . Thurston  
et  AL. C. A. 2d Cir. [Certiorari granted, 465 U. S. 1065]; and

No. 83-1325. Air  Line  Pilots  Ass n ., Internat ional  v . 
Thurston  et  al . C. A. 2d Cir. [Certiorari granted, 466 U. S. 
926.] Motion of United Air Lines, Inc., for leave to file a brief as 
amicus curiae granted.

No. 83-1158. Estate  of  Thornt on  et  al . v . Caldor , Inc . 
Sup. Ct. Conn. [Certiorari granted, 465 U. S. 1078.] Motion of 
Council of State Governments et al. for leave to file a brief as 
amici curiae granted.

No. 83-6570. In  re  Buckmore . Petition for writ of manda-
mus denied.

Certiorari Granted
No. 83-1307. Unite d  States  v . Powell . C. A. 9th Cir. 

Certiorari granted. Reported below: 708 F. 2d 455 and 719 F. 2d 
1480.

No. 83-1330. United  States  v . Hensley . C. A. 6th Cir. 
Certiorari granted. Reported below: 713 F. 2d 220.
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No. 83-1622. Brandon  et  al . v . Holt , Direct or  of  Police  
for  the  City  of  Memp his , et  al . C. A. 6th Cir. Certiorari 
granted. Reported below: 719 F. 2d 151.

No. 83-1362. Cleveland  Board  of  Educati on  v . Loude r - 
MILL ET AL.;

No. 83-1363. Parma  Board  of  Education  v . Donnelly  
et  AL.; and

No. 83-6392. Loude rmil l  v . Clevel and  Board  of  Educa -
tion  et  al . C. A. 6th Cir. Motions of James Loudermill for 
leave to proceed in forma pauperis granted. Certiorari granted, 
cases consolidated, and a total of one hour allotted for oral argu-
ment. Reported below: 721 F. 2d 550.
Certiorari Denied. (See also Nos. 83-1356, 83-6156, and 83-6494, 

supra.)
No. 83-1252. Neuro  Affi liates , dba  Cross roads  Hosp i-

tal  v. Nati onal  Labor  Relati ons  Board . C. A. 9th Cir. 
Certiorari denied. Reported below: 722 F. 2d 746.

No. 83-1257. Safew ay  Stores , Inc . v . Equal  Emp loym ent  
Opportunity  Commiss ion  et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 714 F. 2d 567.

No. 83-1350. Moore  et  al . v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 742 F. 2d 1444,

No. 83-1365. Mastrange lo  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 722 F. 2d 13.

No. 83-1402. Condon  v . Maine . Sup. Jud. Ct. Me. Certio-
rari denied. Reported below: 468 A. 2d 1348.

No. 83-1414. Brothe rhood  of  Railw ay , Airline  & Steam -
shi p Clerks , Freight  Handlers , Express  & Station  Em-
ployees  v. Russe ll  et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 714 F. 2d 1332.

No. 83-1447. Birmi ngham  Linen  Service  v . Bell . C. A. 
11th Cir. Certiorari denied. Reported below: 715 F. 2d 1552.

No. 83-1467. Vainio  v . Main e . Sup. Jud. Ct. Me. Certio-
rari denied. Reported below: 466 A. 2d 471.

No. 83-1490. City  of  Altoona , Pennsylvania  v . Equal  
Emp loym ent  Opportunity  Commis sion . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 723 F. 2d 4.
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No. 83-1493. General  Hosp itals  of  Humana , Inc . v . 
Arkansas  State wide  Health  Coordinating  Council  et  al . 
Sup. Ct. Ark. Certiorari denied. Reported below: 280 Ark. 443 
and 281 Ark. 98, 660 S. W. 2d 906.

No. 83-1495. Thorstei nsson  et  al . v . Immigration  and  
Naturalization  Servi ce . C. A. 9th Cir. Certiorari denied. 
Reported below: 724 F. 2d 1365.

No. 83-1538. Laff erty  v . Alyes ka  Pipe line  Service  
et  AL. Sup. Ct. Alaska. Certiorari denied.

No. 83-1565. Lomas  v . Northw estern  Lehigh  Schoo l  
Distr ict  et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 725 F. 2d 669.

No. 83-1566. Hunte r  v . Reardon  Smith  Lines , Ltd . 
C. A. 11th Cir. Certiorari denied. Reported below: 719 F. 2d 
1108.

No. 83-1576. Sut Ton  et  al . v . Weirt on  Steel  Divis ion  of  
National  Stee l  Corp , et  al .; and

No. 83-1584. Brunner  et  al . v . Nation al  Steel  Corp , 
et  al . C. A. 4th Cir. Certiorari denied. Reported below: 724 
F. 2d 406.

No. 83-1589. City  of  North  Olmst ead , Ohio  v . Greater  
Cleve land  Regional  Trans it  Authority . C. A. 6th Cir. 
Certiorari denied. Reported below: 722 F. 2d 1284.

No. 83-1591. Charter  Cons olida ted , Ltd ., et  al . v . Bar -
ber  et  AL. Super. Ct. Pa. Certiorari denied. Reported 
below: 317 Pa. Super. 285, 464 A. 2d 323.

No. 83-1594. La Scala  v . Burlington  Northern  Inc . 
Sup. Ct. Minn. Certiorari denied.

No. 83-1597. Rees  v . County  of  Los  Angele s . Ct. Sp. 
App. Md. Certiorari denied. Reported below: 57 Md. App. 804, 
471 A. 2d 1141.

No. 83-1604. Franklin  Stone  Products , Inc . v . Dawson  
et  al . Ct. App. Wis. Certiorari denied.

No. 83-1606. Kenned y  v . Board  on  Profes si onal  Respon -
sibil ity  of  the  Suprem e Court  of  Delaware  et  al . Sup. 
Ct. Del. Certiorari denied. Reported below: 472 A. 2d 1317.
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No. 83-1607. Curley  v . Curle y . Super. Ct. N. J., App. 
Div. Certiorari denied.

No. 83-1608. Winslow  et  al . v . Williams  et  al . C. A. 
10th Cir. Certiorari denied.

No. 83-1627. Safir  v . Dole , Secretary  of  Tran sp ort a -
tion , et  al . C. A. D. C. Cir. Certiorari denied. Reported 
below: 231 U. S. App. D. C. 63, 718 F. 2d 475.

No. 83-1628. Shelt on  et  al . v . Carlt on  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 722 F. 2d 203.

No. 83-1630. SCHWEGMANN, AKA BLACKLEDGE V. SCHWEG- 
MANN ET AL. Ct. App. La., 5th Cir. Certiorari denied. Re-
ported below: 441 So. 2d 316.

No. 83-1650. Suthoff  et  al . v . Yazoo  County  Indust rial  
Developm ent  Corp , et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 722 F. 2d 133.

No. 83-1658. Mc Manus  v . Village  of  Southha mpt on , 
New  York , et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 742 F. 2d 1437.

No. 83-1672. Heil  Co . v . Meller . C. A. 10th Cir. Certio-
rari denied. Reported below: 745 F. 2d 1297.

No. 83-1674. Young  v . Commis sio ner  of  Internal  Reve -
nue . C. A. D. C. Cir. Certiorari denied. Reported below: 233 
U. S. App. D. C. 167, 725 F. 2d 126.

No. 83-1696. Piteo  v. United  State s . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 726 F. 2d 53.

No. 83-1699. Gigante  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 729 F. 2d 78.

No. 83-1703. Smith  v . Unite d States . C. A. 6th Cir. 
Certiorari denied. Reported below: 729 F. 2d 1463.

No. 83-1714. Muzychka  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 725 F. 2d 1061.

No. 83-1718. Decar lo  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 729 F. 2d 1449.
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No. 83-1737. Consoli dated  X-Ray  Servic e Corp . v . 
Bugher  et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 727 F. 2d 1106.

No. 83-5855. Moss v. United  States . Ct. App. D. C. 
Certiorari denied.

No. 83-6053. Majci na  v . Majcina  et  al . App. Ct. Ill., 3d 
Dist. Certiorari denied. Reported below: 116 Ill. App. 3d 1176, 
462 N. E. 2d 1297.

No. 83-6239. Melc hor  v . Los  Angeles  County  Depa rt -
ment  of  Adoptions . Ct. App. Cal., 2d App. Dist. Certiorari 
denied.

No. 83-6249. Miles ki  v . Maryland . C. A. 4th Cir. Certio-
rari denied. Reported below: 723 F. 2d 902.

No. 83-6254. Maldonado  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 61 N. Y. 2d 675, 460 N. E. 
2d 239.

No. 83-6275. Roberts  v . Marshall , Superintendent , 
Southern  Ohio  Correcti onal  Facili ty . C. A. 6th Cir. 
Certiorari denied. Reported below: 725 F. 2d 684.

No. 83-6300. Wells  v . Unit ed  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 722 F. 2d 748.

No. 83-6389. Crawfo rd  v . Mintzes , Warden , et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 725 F. 2d 
683.

No. 83-6470. Manago  v . Ohio . Ct. App. Ohio, Hamilton 
County. Certiorari denied.

No. 83-6473. Vaughn  v . White  et  al . C. A. 8th Cir. Cer-
tiorari denied.

No. 83-6474. Seibert  v . Mintz es , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 725 F. 2d 685.

No. 83-6482. Casey  v . Smith , Comm issio ner , Alabama  De -
partmen t  of  Corre ction s , et  al . C. A. 11th Cir. Certiorari 
denied.

No. 83-6483. Brown  et  al . v . Newso me , Warden , et  al . 
C. A. 11th Cir. Certiorari denied.
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No. 83-6486. Lucas  v . Illinoi s . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 116 Ill. App. 3d 1172, 462 
N. E. 2d 1294.

No. 83-6488. Brown  v . Evans  et  al . C. A. 11th Cir. Cer-
tiorari denied.

No. 83-6497. Washington  v . Tenness ee . Ct. Crim. App. 
Tenn. Certiorari denied. Reported below: 661 S. W. 2d 900.

No. 83-6503. Carlock  v . Illinoi s . App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 118 Ill. App. 3d 1168, 470 
N. E. 2d 663.

No. 83-6512. Colum bo  v. Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 118 Ill. App. 3d 882, 455 
N. E. 2d 733.

No. 83-6513. Mc Donald  v . Leech , Attorney  Gene ral  of  
Tenness ee , et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 727 F. 2d 1109.

No. 83-6526. Ashley  v . Grant , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 729 F. 2d 1460.

No. 83-6537. Holla nd  v . Off ice  of  Person nel  Manage -
ment  et  AL. C. A. D. C. Cir. Certiorari denied.

No. 83-6545. Payton  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 729 F. 2d 1464.

No. 83-6546. Mille r  v . Cuyler , Superi ntendent , State  
Corre cti onal  Insti tuti on . C. A. 3d Cir. Certiorari denied. 
Reported below: 727 F. 2d 1100.

No. 83-6551. Ma  v . Firs t  Nation al  Corporati on  of  Ap-
pleton  et  AL. C. A. 7th Cir. Certiorari denied.

No. 83-6584. Garth  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 726 F. 2d 751.

No. 83-6587. Schronce  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 727 F. 2d 91.

No. 83-6593. Rodriquez -Mora  v . United  States . C. A. 
11th Cir. Certiorari denied. Reported below: 726 F. 2d 753.

No. 83-6600. Gonzale z  v . Unit ed  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 722 F. 2d 1501.
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No. 83-6602. Cardenas  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 726 F. 2d 751.

No. 83-6613. Saunders  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 727 F. 2d 1114.

No. 83-6620. Scarb orough  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 727 F. 2d 580.

No. 82-2030. Anderson  v . Oklahom a . Ct. Crim. App. 
Okla. Certiorari denied. Justice  Marshall  would grant 
certiorari. Reported below: 658 P. 2d 501.

No. 83-67. Ingle  v . Arkansas . Ct. App. Ark. Certiorari 
denied. Justice  Marsh all  would grant certiorari. Reported 
below: 8 Ark. App. 218, 655 S. W. 2d 2.

No. 83-988. Berrong  et  al . v . United  State s . C. A. 11th 
Cir. Certiorari denied. Justi ce  Mars hall  would grant certio-
rari. Reported below: 712 F. 2d 1370.

No. 83-1011. Olson  v . Georgia . Sup. Ct. Ga. Certiorari 
denied. Justice  Mars hall  would grant certiorari.

No. 83-5027. Bentl ey  v . United  State s . C. A. 8th Cir. 
Certiorari denied. Justice  Marsh all  would grant certiorari. 
Reported below: 706 F. 2d 1498.

No. 83-623. James  et  al . v . Clark , Secreta ry  of  the  In -
terior , et  AL. C. A. 1st Cir. Motion of Center for Constitu-
tional Rights et al. for leave to file a brief as amici curiae 
granted. Motion of petitioners to strike brief of Native American 
Rights Fund for Gay Head Tribe denied. Motion of petitioners to 
defer consideration of the petition for writ of certiorari denied. 
Certiorari denied. Reported below: 716 F. 2d 71.

No. 83-892. Califor nia  State  Departme nt  of  Education  
et  al . v. Los Angel es  Branch , NAACP, et  al . C. A. 9th 
Cir. Certiorari denied. Justice  Marsh all  took no part in the 
consideration or decision of this petition. Reported below: 714 F. 
2d 946.

No. 83-906. United  States  v . Rylander . C. A. 9th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 714 F. 2d 996.
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No. 83-1355. Orange  County  et  al . v . Wood  et  al . C. A. 
11th Cir. Motion of respondents for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 715 F. 2d 
1543.

No. 83-1455. Wilk  et  al . v . American  Medical  Ass n , 
et  AL.; and

No. 83-1602. Ameri can  Medical  Assn , et  al . v . Wilk  
et  al . C. A. 7th Cir. Certiorari denied. Justice  White  and 
Justice  Blackmun  took no part in the consideration or decision 
of these petitions. Reported below: 719 F. 2d 207.

No. 83-1587. Naartex  Consul ting  Corp . v . Clark , Secre -
tary  of  the  Interior , et  al . C. A. D. C. Cir. Certiorari 
denied. Justi ce  White  took no part in the consideration or 
decision of this petition. Reported below: 232 U. S. App. D. C. 
293, 722 F. 2d 779.

No. 83-6312. Antonelli  v . Federal  Bureau  of  Inves tiga -
tion  et  al . C. A. 7th Cir. Certiorari denied. Justice  White  
took no part in the consideration or decision of this petition. Re-
ported below: 721 F. 2d 615.

No. 83-1600. Ebert  et  ux . v . Ritchey  et  al . Ct. Sp. App. 
Md. Motion of respondent for damages denied. Certiorari de-
nied. Reported below: 54 Md. App. 388, 458 A. 2d 891.

No. 83-1712. Co -operat ive  Legis lati ve  Committ ee , Rail -
road  Brotherhoods  and  Railroad  Unions , State  of  Ohio  v . 
Norfolk  & Wester n  Railw ay  Co . Sp. Ct. R. R. R. A. Cer-
tiorari denied. Justice  Powell  took no part in the consider-
ation or decision of this petition. Reported below: 582 F. Supp. 
1552.

No. 83-6421. Clark  v . Flori da . Sup. Ct. Fla.;
No. 83-6453. Parks  v . Oklahoma . Ct. Crim. App. Okla.;
No. 83-6490. Cone  v . Tennessee . Sup. Ct. Tenn.;
No. 83-6610. Barf ield  v . Harris , Superi ntende nt , 

North  Carolina  Correcti onal  Center  for  Women , et  al . 
C. A. 4th Cir.; and

No. 83-6625. Laws  v . Mis sour i . Sup. Ct. Mo. Certiorari 
denied. Reported below: No. 83-6421, 443 So. 2d 973; No. 83- 
6490, 665 S. W. 2d 87; No. 83-6610, 719 F. 2d 58; No. 83-6625, 
661 S. W. 2d 526.



ORDERS 1211

467 U. S. May 21, 29, 1984

Just ice  Brennan  and Justi ce  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg n . Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 83-6435. Carter  v . City  of  Birmingham  et  al . Sup. 
Ct. Ala. Certiorari denied. Justice  Brennan  would grant 
certiorari. Reported below: 444 So. 2d 373.

Rehearing Denied
No. 83-1000. J. D. Court , Inc . v . United  States , 466 U. S. 

927. Petition for rehearing denied.

No. 82-6591. Wilson  v . United  States , 464 U. S. 867. Mo-
tion for leave to file petition for rehearing denied.

May  29, 1984
Appeal Dismissed

No. 83-1320. Bell  v . Township  of  Eagleswood . Appeal 
from Super. Ct. N. J., App. Div., dismissed for want of substan-
tial federal question.

Vacated and Remanded on Appeal
No. 83-1479. Ayers  et  al . v . Winte r  et  al . Appeal from 

D. C. N. D. Miss. Judgment vacated and case remanded for 
entry of a fresh judgment from which a timely appeal may be 
taken to the United States Court of Appeals for the Fifth Circuit.

Certiorari Granted—Vacated and Remanded
No. 83-1287. Strickland , Warden , et  al . v . King . C. A. 

Uth Cir. Motion of respondent for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and case re-
manded for further consideration in light of Strickland v. Wash-
ington, 466 U. S. 668 (1984). Reported below: 714 F. 2d 1481.

No. 83-5500. Solom on  v . Harris , Warden , et  al . C. A. 
2d Cir. Motion of petitioner for leave to proceed in forma paupe-
ris and certiorari granted. Judgment vacated and case remanded 
for further consideration in light of Strickland v. Washington, 466 
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U. S. 668 (1984). Just ice  Marshall  would grant certiorari and 
set case for oral argument. Reported below: 742 F. 2d 1438.

No. 83-5636. Staf fo rd  v . Oklahoma . Ct. Crim. App. Okla. 
Motion of petitioner for leave to proceed in forma pauperis and 
certiorari granted. Judgment vacated and case remanded for fur-
ther consideration in light of Strickland v. Washington, 466 U. S. 
668 (1984). Reported below: 665 P. 2d 1205.

Just ice  Brennan  and Just ice  Marshall :
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentence in this case.

No. 83-6125. Staff ord  v . Oklahoma . Ct. Crim. App. Okla. 
Motion of petitioner for leave to proceed in forma pauperis and 
certiorari granted. Judgment vacated and case remanded for fur-
ther consideration in light of Strickland v. Washington, 466 U. S. 
668 (1984). Reported below: 669 P. 2d 285.

Just ice  Brennan  and Just ice  Marshall :
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentence in this case.

No. 83-6413. Burger  v . Zant , Warden . C. A. 11th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted limited to Question 1(B) presented 
by the petition. The opinion of the United States District Court 
for the Southern District of Georgia on this question, which the 
Court of Appeals adopted without separate discussion, may be 
flawed in at least one respect. In judging the reasonableness of 
counsel’s decision not to present character evidence, the District 
Court apparently mistook the arguments counsel made at petition-
er’s first, ultimately vacated, sentencing for the arguments coun-
sel made at petitioner’s second sentencing, the proceeding whose 
result is challenged in this petition. Blake v. Zant, 513 F. Supp. 
772, 796-798 (1981). Petitioner is entitled to an assessment of his 
ineffectiveness claim unaffected by this, as well as by any other, 
error. Accordingly, the judgment is vacated and the case is re-



ORDERS 1213

467 U. S. May 29, 1984

manded to the United States Court of Appeals for the Eleventh 
Circuit with instructions to reconsider the effectiveness of coun-
sel’s assistance at petitioner’s second sentencing and for further 
consideration in light of Strickland v. Washington, 466 U. S. 668 
(1984). Justice  Marsh all  would grant certiorari for the rea-
sons stated in the dissenting opinion of Judge Johnson and set the 
case for oral argument. Reported below: 718 F. 2d 979.

Justi ce  Brennan :
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227 (1976), I would grant certiorari and vacate the death sentence 
in this case.
Miscellaneous Orders

No.-------- . Lal  v . CBS, Inc . Motion to direct the Clerk 
to file a petition for writ of certiorari that does not comply with 
the Rules of this Court denied.

No.-------- . Marsh all  v . Burlington  Northern  Inc . 
Motion to accept the petition for writ of certiorari as timely filed, 
or to waive the Rules of this Court, denied.

No. A-816 (83-1685). Corbi n  v . Alaska . Ct. App. Alaska. 
Application for stay, addressed to Justice  Marsh all  and re-
ferred to the Court, denied.

No. A-900. Rober tson  v . Unite d  States . C. A. 5th Cir. 
Application for stay, addressed to Justice  Brennan  and referred 
to the Court, denied.

No. 9, Orig. Unite d  States  v . Louis iana  et  al . Petition 
for allowance of additional compensation to the Special Master 
granted, and payments as requested in prayers 1, 2, and 3 are al-
lowed. Further consideration of the remaining prayers deferred 
until further order of the Court. Justice  Marsh all  took no 
part in the consideration or decision of this matter. [For earlier 
order herein, see, e. g., 466 U. S. 956.]

No. 83-6536. Cirill o  v . Repu blic  Steel  Corp . C. A. 5th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied. Petitioner is allowed until June 19, 1984, within which to 
pay the docketing fee required by Rule 45(a) and to submit a peti-
tion in compliance with Rule 33 of the Rules of this Court.
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Just ice  Brennan , Just ice  Marshall , and Just ice  Ste -
vens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petition for writ of certiorari 
without reaching the merits of the motion to proceed in forma 
pauperis.
Probable Jurisdiction Noted

No. 83-1620. Firs t  Nation al  Bank  of  Atlant a , as  Suc -
ces sor  in  Interest  to  Firs t  Nation al  Bank  of  Carters -
ville , Georgia  v . Bartow  County  Board  of  Tax  Ass ess ors  
et  al . Appeal from Sup. Ct. Ga. Probable jurisdiction noted. 
Reported below: 251 Ga. 831, 312 S. E. 2d 102.
Certiorari Granted

No. 83-1476. United  States  v . Dann  et  al . C. A. 9th Cir. 
Certiorari granted. Reported below: 706 F. 2d 919.

No. 83-1632. Harper  & Row, Publishers , Inc ., et  al . v . 
Nation  Enterp rise s  et  al . C. A. 2d Cir. Certiorari granted. 
Reported below: 723 F. 2d 195.

No. 83-1292. Wayte  v . Unite d  State s . C. A. 9th Cir. 
Certiorari granted limited to Question 1 presented by the petition. 
Reported below: 710 F. 2d 1385.
Certiorari Denied

No. 83-595. Snow  et  al . v . Quinault  Indian  Nation  
et  al . C. A. 9th Cir. Certiorari denied. Reported below: 709 
F. 2d 1319.

No. 83-871. Foster , Sheriff  of  Roanoke  Count y , Vir -
gin ia , et  al . v. Lankford . C. A. 4th Cir. Certiorari denied. 
Reported below: 716 F. 2d 896.

No. 83-1067. Maddox  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 716 F. 2d 905.

No. 83-1155. Jackson  v . United  State s ;
No. 83-6086. Bumgardner  v . United  State s ; and
No. 83-6092. Eleazar  v . United  States . C. A. 4th Cir. 

Certiorari denied. Reported below: 717 F. 2d 1481.
No. 83-1261. Lyddan  v . Unite d  States . C. A. 2d Cir. 

Certiorari denied. Reported below: 721 F. 2d 873.
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No. 83-1400. Biscay ne  Federal  Savings  & Loan  Ass n , 
et  al . v. Federal  Home  Loan  Bank  Board  et  al . C. A. 11th 
Cir. Certiorari denied. Reported below: 720 F. 2d 1499.

No. 83-1407. Languira nd  v . City  of  Pass  Christia n , Mis -
sis sip pi . C. A. 5th Cir. Certiorari denied. Reported below: 
717 F. 2d 220.

No. 83-1420. Gammal  v . Hamrock  et  al . C. A. 1st Cir. 
Certiorari denied. Reported below: 725 F. 2d 664.

No. 83-1426. Mc Kiss ick  Products  Co . et  al . v . Donov an , 
Secret ary  of  Labor . C. A. 10th Cir. Certiorari denied. Re-
ported below: 719 F. 2d 350.

No. 83-1445. Hamp shi re  et  al . v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 715 F. 2d 459.

No. 83-1457. Rivera -Ramirez  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Reported below: 715 F. 2d 453.

No. 83-1470. Mid -South  Grizzl ies  et  al . v . National  
Footba ll  League . C. A. 3d Cir. Certiorari denied. Re-
ported below: 720 F. 2d 772.

No. 83-1536. Elliott  et  al . v . Group  Hosp ital  Service , 
Inc . C. A. 5th Cir. Certiorari denied. Reported below: 714 
F. 2d 556.

No. 83-1617. Coleman  v . Ameri can  Cyanamid  Co . et  al . 
C. A. 11th Cir. Certiorari denied. Reported below: 721 F. 2d 
820.

No. 83-1621. Detroit  Plast ic  Molding  Co . v . USM Corp . 
C. A. 6th Cir. Certiorari denied. Reported below: 720 F. 2d 
680.

No. 83-1626. Johnson  v . Montana . Sup. Ct. Mont. Cer-
tiorari denied. Reported below:----- Mont.------ , 674 P. 2d 1077.

No. 83-1631. Kneeland  v . Bloom  Township  High  School  
Dis trict  No . 206 et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 718 F. 2d 1104.

No. 83-1637. Draper  v . United  Auto mobi le , Aeros pace  & 
Agricultural  Impl ement  Workers  of  America , Local  387, 
et  AL. C. A. 6th Cir. Certiorari denied. Reported below: 725 
F. 2d 683.
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No. 83-1642. U. S. Electri cal  Motors , a  Divis ion  of  
Emerson  Electric  Co . v . National  Labor  Relati ons  Board . 
C. A. 6th Cir. Certiorari denied. Reported below: 722 F. 2d 
315.

No. 83-1645. Struemp h  et  al . v . Mc Aulif fe . Ct. App. 
Mo., Eastern Dist. Certiorari denied. Reported below: 661 
S. W. 2d 559.

No. 83-1649. Beimert  v . Burli ngton  Northern  Inc . 
C. A. 8th Cir. Certiorari denied. Reported below: 726 F. 2d 
412.

No. 83-1736. Segal  v . Unite d  States . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 732 F. 2d 142.

No. 83-1741. Hyun  Joon  Chung  et  ux . v . Immigration  and  
Naturaliza tion  Servi ce . C. A. 9th Cir. Certiorari denied. 
Reported below: 720 F. 2d 1471.

No. 83-1746. Schwar tz  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 732 F. 2d 148.

No. 83-1763. Llaguno  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 729 F. 2d 1455.

No. 83-1797. Graham  v . Colorado . Ct. App. Colo. Certio-
rari denied. Reported below: 678 P. 2d 1043.

No. 83-6196. SCHAFLANDER ET AL. V. UNITED STATES. 
C. A. 9th Cir. Certiorari denied. Reported below: 719 F. 2d 
1024.

No. 83-6200. Taylo r  v . Unit ed  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 716 F. 2d 864.

No. 83-6243. Charles  F. v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 60 N. Y. 2d 474, 458 N. E. 
2d 801.

No. 83-6340. Brown  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 724 F. 2d 599.

No. 83-6344. Drew  et  al . v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 722 F. 2d 551.

No. 83-6370. Strong  v . Unite d  State s ; and
No. 83-6378. Redw ine  v . Unite d  State s . C. A. 7th Cir. 

Certiorari denied. Reported below: 715 F. 2d 315.
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No. 83-6399. Oberlin  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 722 F. 2d 748.

No. 83-6406. Valle z v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 720 F. 2d 681.

No. 83-6492. Knott  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 725 F. 2d 692.

No. 83-6514. Till i v . Capobianco  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 83-6515. Perry  v . Superi ntendent , Massachuse tts  
Corre cti onal  Insti tuti on  at  Norf olk . C. A. 1st Cir. Cer-
tiorari denied.

No. 83-6523. Kelt , Administrator  of  the  Estate  of  Kelt  
v. Quezada  et  ux . C. A. 5th Cir. Certiorari denied. Re-
ported below: 718 F. 2d 121.

No. 83-6529. Jones  v . Oklahom a . Ct. Crim. App. Okla. 
Certiorari denied.

No. 83-6538. Griffi th  v . Wainw right , Secretary , Flor -
ida  Departme nt  of  Correcti ons , et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 720 F. 2d 687.

No. 83-6539. Greck  v . Superi or  Court  of  Yolo  Count y , 
Calif ornia , et  al . Sup. Ct. Cal. Certiorari denied.

No. 83-6541. Harris on  v . Gallagher  et  al . C. A. 7th 
Cir. Certiorari denied.

No. 83-6544. Vipp erman  v. Housewright , Warden . C. A. 
9th Cir. Certiorari denied.

No. 83-6554. Carnivale  v . Wisconsi n . Sup. Ct. Wis. 
Certiorari denied. Reported below: 114 Wis. 2d 603, 340 N. W. 
2d 202.

No. 83-6557. Antonelli  v . Schryver  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 723 F. 2d 913.

No. 83-6573. Hollow ay  v . Heckler , Secretary  of  
Health  and  Human  Servi ces . C. A. 4th Cir. Certiorari 
denied. Reported below: 724 F. 2d 1102.

No. 83-6590. Durham  v . Wyrick , Warden . C. A. 8th Cir. 
Certiorari denied. Reported below: 732 F. 2d 161.
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No. 83-6599. Burks  v . United  State s . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 742 F. 2d 1442.

No. 83-6601. Emery  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 732 F. 2d 147.

No. 83-6604. Venkate san  u > Intern atio nal  Union  of  
Operati ng  Engin eers , AFL-CIO, Local  Union  545-D. 
C. A. 2d Cir. Certiorari denied.

No. 83-6606. Henderson  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 721 F. 2d 662.

No. 83-6622. Terre ll  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 727 F. 2d 1114.

No. 83-6624. Chilcote  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 724 F. 2d 1498.

No. 83-6629. Kavanaugh  v . Sperr y  Univac . C. A. 7th 
Cir. Certiorari denied. Reported below: 729 F. 2d 1464.

No. 83-6635. Ais puro  et  al . v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 732 F. 2d 165.

No. 83-6637. Kopp e v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 729 F. 2d 780.

No. 83-6639. Jackson  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 727 F. 2d 1114.

No. 83-6640. Beerbow er  v . Commiss ione r  of  Internal  
Revenue . C. A. 6th Cir. Certiorari denied. Reported below: 
725 F. 2d 682.

No. 83-6650. Randazz a  v . United  State s . C. A. 1st Cir. 
Certiorari denied. Reported below: 729 F. 2d 10.

No. 83-6662. Lininge r  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 732 F. 2d 148.

No. 82-1691. Illinois  v . Willi ams . Sup. Ct. Ill. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Justice  White  took no part in the consideration 
or decision of this motion and this petition. Reported below: 93 
Ill. 2d 309, 444 N. E. 2d 136.
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No. 83-147. Illinois  v . Rain ge . App. Ct. Ill., 1st Dist. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Justi ce  White  took no part in the 
consideration or decision of this motion and this petition. Re-
ported below: 112 Ill. App. 3d 396, 445 N. E. 2d 535.

No. 82-7003. Stanley  v . Kemp , Superi ntendent , Georgia  
Diagn ostic  and  Classi fic ation  Center . C. A. 11th Cir. 
Motion of NAACP Legal Defense & Educational Fund, Inc., for 
leave to file a brief as amicus curiae granted. Certiorari denied. 
Reported below: 697 F. 2d 955.

Justice  Brennan  and Just ice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentence in this case.

No. 83-1072. Solem , Warden , et  al . v . Lufki ns . C. A. 
8th Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 716 F. 2d 
532.

No. 83-1389. Texas  v . Benson . Ct. Crim. App. Tex. Mo-
tion of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 661 S. W. 2d 708.

No. 83-1138. Peed  et  al . v . Unite d  States . C. A. 4th Cir. 
Motion of petitioners to strike brief of the United States denied. 
Certiorari denied. Reported below: 717 F. 2d 1481.

No. 83-1229. Longstaff  v . Immigration  and  Naturali za -
tion  Servi ce . C. A. 5th Cir. Certiorari denied. Justice  
Brennan  would grant certiorari. Reported below: 716 F. 2d 
1439.

No. 83-1345. Union  Carbide  Corp , et  al . v . Natur al  
Resources  Defen se  Counci l , Inc ., et  al . C. A. D. C. Cir. 
Certiorari denied. Justice  Rehnquis t  and Justice  O’Connor  
took no part in the consideration or decision of this petition. Re-
ported below: 231 U. S. App. D. C. 79, 718 F. 2d 1117.

No. 83-1656. Pembaur  v . Ohio . Sup. Ct. Ohio. Certiorari 
denied. Justi ce  Brennan  and Justi ce  Whit e  would grant cer-
tiorari. Reported below: 9 Ohio St. 3d 136, 459 N. E. 2d 217.
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No. 83-5088. Gilbe rt  v . South  Carol ina . Ct. Common 
Pleas, Lexington County, S. C.;

No. 83-5092. Gleaton  v . Aiken , Warden , et  al . Ct. Com-
mon Pleas, Lexington County, S. C.;

No. 83-5148. High  v . Kemp , Supe rinten dent , Georg ia  
Diag nos tic  and  Classifi cation  Center . Sup. Ct. Ga.;

No. 83-5432. Baldw in  v . Maggio , Warden , Louisiana  
State  Peni tent iary . C. A. 5th Cir.;

No. 83-5716. Corn  v . Zant , Warden . C. A. 11th Cir.;
No. 83-6090. Berryhill  v . Francis , Warden . Sup. Ct. Ga.;
No. 83-6519. Mc Call  v . Arizon a . Sup. Ct. Ariz.; and
No. 83-6549. Smith  v . Florida . Sup. Ct. Fla. Certiorari 

denied. Reported below: No. 83-5148, 250 Ga. 693, 300 S. E. 2d 
654; No. 83-5432, 704 F. 2d 1325; No. 83-5716, 708 F. 2d 549; 
No. 83-6519, 139 Ariz. 147, 677 P. 2d 920; No. 83-6549, 445 So. 
2d 323.

Justi ce  Brennan  and Just ice  Marsh all , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 83-5826. Johnson  v . Mc Kaskle , Actin g Direct or , 
Texas  Dep artment  of  Corr ect ion s . Ct. Crim. App. Tex. 
Certiorari denied. Justi ce  Marsh all  would grant certiorari. 
Rehearing Denied

No. 83-1436. White  v . Internati onal  Telep hone  & Tele -
graph  Corp , et  al ., 466 U. S. 938. Petition for rehearing 
denied.

May  31, 1984
Miscellaneous Order

No. A-980. Wainwright , Secretary , Florida  Depart -
ment  of  Correct ions  v . Ford . Application of the State of 
Florida to vacate the order of the United States Court of Appeals 
for the Eleventh Circuit, dated May 30, 1984, staying the execu-
tion of sentence of death, presented to Justi ce  Powell , and 
by him referred to the Court, denied. Justice  Brennan  and 
Justice  Marshall  join in the order of the Court. The  Chief  
Justi ce , Justic e Rehnquis t , and Justi ce  O’Connor  would 
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grant the State’s application to vacate the stay of execution of 
sentence of death.

Justice  Powe ll , with whom Justi ce  Whit e and Just ice  
Blackmun  join, and with whom Justi ce  Stevens  joins in Part I, 
concurring.

On May 30, 1984, the Court of Appeals for the Eleventh Circuit, 
reversing the judgment of the District Court, granted respondent 
Ford a stay of execution of the sentence of death set for no later 
than noon on Friday, June 1, 1984. Ford v. Strickland, 734 F. 2d 
538. The Court of Appeals granted the stay on two separate 
grounds. First, it stated that Ford’s claim that he is entitled 
under the Eighth and Fourteenth Amendments to a procedural 
due process hearing to determine whether he is currently insane 
(the “competency claim”) raises substantial issues that warrant 
review. Second, the Court of Appeals held that Ford’s claim that 
Florida administers the death penalty in a discriminatory manner 
on the basis of race and other impermissible factors (the “dis-
crimination claim”) should be held pending en banc consideration 
by the Eleventh Circuit of Spencer v. Zant, 715 F. 2d 1562, va-
cated for rehearing en banc, 715 F. 2d 1583 (1983).

I
The Court of Appeals found that Ford’s claim of entitlement to a 

due process hearing on competency to be executed did not consti-
tute an abuse of the writ of habeas corpus, and held that the Dis-
trict Court had erred in holding to the contrary. On the merits, 
the Court of Appeals stated that this claim “raises substantial 
procedural and substantive Eighth and Fourteenth Amendment 
grounds” that warrant review of Ford’s federal habeas petition. 
The Court of Appeals reviewed the relevant record. In view of 
its findings, I cannot say in this case that the court abused its 
discretion in staying Ford’s execution on this issue.*  I concur, 
therefore, in the order of the Court denying the State’s application 
to vacate the stay.

II
The Court of Appeals also held that a stay of execution should 

be granted so that Ford’s discrimination claim could be held pend-

*This Court has never determined whether the Constitution prohibits exe-
cution of a criminal defendant who currently is insane, and I imply no view as 
to the merits of this issue.
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ing en banc hearing and decision by that court in Spencer v. Zant, 
supra. The District Court had found that Ford had abused the 
writ by failing to raise this claim in his first federal habeas peti-
tion. The Court of Appeals provides no convincing explanation 
for ignoring that factual determination. Moreover, the Florida 
Supreme Court held that Ford’s discrimination claim was procedur-
ally barred for failure to present it in a motion for postconviction 
relief as required by Florida Rule of Criminal Procedure 3.850. 
Ford v. Wainwright, 451 So. 2d 471 (1984). Neither the Court of 
Appeals nor the District Court found cause and prejudice to excuse 
this procedural bar. See Engle v. Isaac, 456 U. S. 107 (1982). 
Finally, we have held in two prior cases that the statistical evidence 
relied upon by Ford to support his claim of discrimination was not 
sufficient to raise a substantial ground upon which relief might 
be granted. See Sullivan v. Wainwright, 464 U. S. 109 (1983); 
Wainwright v. Adams, 466 U. S. 964 (1984). I am of the opinion 
that the Court of Appeals abused its discretion in also granting a 
stay of execution on Ford’s discrimination claim pending its decision 
in Spencer v. Zant, supra.

Justice  Steven s , having joined in Part I above, is of the view 
that it is unnecessary to consider the discrimination claim pre-
sented in Part II.

June  4, 1984
Dismissal Under Rule 53

No. 83-1745. Sullivan  v . Consol idat ed  Rail  Corpora -
tion . Sup. Ct. Ohio. Certiorari dismissed under this Court’s 
Rule 53. Reported below: 9 Ohio St. 3d 105, 459 N. E. 2d 513.
Affirmed on Appeal

No. 83-1526. Karcher , Speaker , New  Jerse y  Ass emb ly , 
et  al . v. Daggett  et  al . Affirmed on appeal from D. C. N. J. 
Reported below: 580 F. Supp. 1259.

Justice  Brennan , with whom Justice  White  and Justi ce  
Marshall  join, dissenting.

For the reasons I stated when the Court denied the appellants’ 
application for a stay of the District Court’s order, Karcher v. 
Daggett, 466 U. S. 910, 911 (1984) (dissenting opinion), I would 
note probable jurisdiction and set the case for oral argument.
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No. 83-1677. Brow n , Secreta ry  of  State  of  Ohio  v . 
Brandon  et  al .;

No. 83-1678. Cele ste , Governor  of  Ohio  v . Brando n  
et  AL.; and

No. 83-1679. Flanagan  et  al . v . Brandon  et  al . Af-
firmed on appeals from D. C. S. D. Ohio. Just ice  Powell  and 
Justice  Rehnqui st  would note probable jurisdiction and set 
cases for oral argument.
Appeals Dismissed

No. 82-1564. Lonewol f  v . Lonew olf . Appeal from Sup. 
Ct. N. M. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 99 N. M. 300, 657 P. 2d 627.

No. 83-1648. Picker ing  v . City  of  Buf fa lo , New  York . 
Appeal from C. A. 2d Cir. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied. Reported below: 742 
F. 2d 1436.

No. 83-1685. Corbi n  v . Alaska . Appeal from Ct. App. 
Alaska dismissed for want of substantial federal question. 
Reported below: 672 P. 2d 156.

No. 83-1731. Cohran  v. State  Bar  of  Georgia . Appeal 
from Sup. Ct. Ga. dismissed for want of substantial federal 
question.

Certiorari Granted—Vacated and Remanded
No. 83-277. Walters , Admini st rat or  of  Vete rans ’ Af -

fair s v. Home  Savings  & Loan  Assoc iation  of  Lawto n , 
Oklahom a . C. A. 10th Cir. Certiorari granted, judgment 
vacated, and case remanded for further consideration in light of 
Heckler v. Community Health Services of Crawford County, Inc., 
ante, p. 51. Reported below: 695 F. 2d 1251.

No. 83-1149. Heckl er , Secretary  of  Health  and  Human  
Servi ces , et  al . v . Starnes  et  al . C. A. 4th Cir. Certiorari 
granted, judgment vacated, and case remanded for further con-
sideration in light of Heckler v. Ringer, 466 U. S. 602 (1984). 
Justice  White  took no part in the consideration or decision of 
this case. Reported below: 715 F. 2d 134.
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Miscellaneous Orders
No.-------- . Fernandez  v . Kiner  et  al . Motion to direct 

the Clerk to file a petition for writ of certiorari that does not com-
ply with the Rules of this Court denied.

No.-------- . Hill  v . Watts  et  al . Motion to direct the 
Clerk to file the petition for writ of certiorari out of time denied.

No. A-959. Mayor al  et  al . v . Jeffc o  American  Bapti st  
Resi dences , Inc ., et  al . The order entered by Justi ce  
White  on May 25, 1984, is vacated, and the application for stay 
of mandate of the United States Court of Appeals for the Tenth 
Circuit is denied.

No. D-411. In  re  Disbarme nt  of  Sheehy . Disbarment 
entered. [For earlier order herein, see 465 U. S. 1096.]

No. D-416. In  re  Disbarme nt  of  Roundtre e . Dovey J. 
Roundtree, of Washington, D. C., having requested to resign as a 
member of the Bar of this Court, it is ordered that her name be 
stricken from the roll of attorneys admitted to practice before the 
Bar of this Court. The rule to show cause, heretofore issued on 
April 2, 1984 [466 U. S. 921], is hereby discharged.

No. D-434. In  re  Disb arment  of  Schettino . It is ordered 
that John C. Schettino, of Bedford Hills, N. Y., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. 83-997. Trans  World  Airlines , Inc . v . Thurs ton  
et  AL. C. A. 2d Cir. [Certiorari granted, 465 U. S. 1065]; and

No. 83-1325. Air  Line  Pilots  Assn ., Intern atio nal  v . 
Thurs ton  et  al . C. A. 2d Cir. [Certiorari granted, 466 U. S. 
926.] Motion of Equal Employment Advisory Council for leave to 
file a brief as amicus curiae granted. Motion of the Solicitor 
General for divided argument granted. Motion of Trans World 
Airlines, Inc., for divided argument granted, and a total of 15 
minutes allotted for that purpose. Motion of Air Line Pilots 
Association for divided argument granted, and a total of 15 min-
utes allotted for that purpose.

No. 83-1020. Ohio  v . Kovacs , dba  B & W Enterp rises  et  
al . C. A. 6th Cir. [Certiorari granted, 465 U. S. 1078.] Motion 
of the Solicitor General for leave to participate in oral argument 
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as amicus curiae and for divided argument granted. Motion of 
Council of State Governments et al. for leave to file a brief as 
amici curiae granted.

No. 83-1158. Estate  of  Thornton  et  al . v . Caldor , Inc . 
Sup. Ct. Conn. [Certiorari granted, 465 U. S. 1078.] Motion of 
National Right to Work Legal Defense Foundation, Inc., for leave 
to file a brief as amicus curiae granted.

No. 83-1386. Leggett , Collect or  of  Revenue  in  the  
City  of  St . Louis , et  al . v . Liddell  et  al .;

No. 83-1721. Missou ri  et  al . v . Lidde ll  et  al .; and
No. 83-1838. North  St . Louis  Parents  and  Citizens  for  

Qualit y  Education  et  al . v . Liddell  et  al . C. A. 8th Cir. 
Motion of petitioners in No. 83-1386 and respondents Leggett 
et al. in Nos. 83-1721 and 83-1838 to expedite consideration of the 
petitions for writs of certiorari denied.

No. 83-1569. Mitsubis hi  Motors  Corp . v . Soler  Chrysl er - 
Plymou th , Inc .; and

No. 83-1733. Soler  Chrysle r -Plymouth , Inc . v . Mits u -
bis hi  Motors  Corp . C. A. 1st Cir. The Solicitor General is 
invited to file a brief in these cases expressing the views of the 
United States.

No. 83-6577. In  re  Somm er ; and
No. 83-6592. In  re  Seitu . Petitions for writs of mandamus 

denied.
Probable Jurisdiction Noted

No. 83-1394. United  States  et  al . v . Locke  et  al . Ap-
peal from D. C. Nev. Probable jurisdiction noted. Reported 
below: 573 F. Supp. 472.
Certiorari Granted

No. 83-1590. Francis , Warde n  v . Franklin . C. A. 11th 
Cir. Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 720 F. 2d 1206 and 723 
F. 2d 770.
Certiorari Denied. (See also Nos. 82-1564 and 83-1648, supra.)

No. 83-422. Group  Health  Inc . v . Heckl er , Secreta ry  
of  Health  and  Human  Servic es , et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 742 F. 2d 1434.
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No. 83-1128. Seay , aka  Derri nger  v . United  States . 
C. A. 4th Cir. Certiorari denied. Reported below: 718 F. 2d 
1279.

No. 83-1273. Lewis  Service  Cent er , Inc . v . Mack  
Trucks , Inc . C. A. 8th Cir. Certiorari denied. Reported 
below: 714 F. 2d 842.

No. 83-1374. Cody  v . Unit ed  States . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 722 F. 2d 1052.

No. 83-1406. Vance  v . Whirlp ool  Corp . C. A. 4th Cir. 
Certiorari denied. Reported below: 707 F. 2d 483 ahd 716 F. 2d 
1010.

No. 83-1413. Lemire  et  al . u United  States . C. A. 
D. C. Cir. Certiorari denied. Reported below: 232 U. S. App. 
D. C. 100, 720 F. 2d 1327.

No. 83-1438. Selm an , Executri x  of  the  Esta te  of  Sel -
man , et  al . v. United  State s . C. A. Fed. Cir. Certiorari 
denied. Reported below: 723 F. 2d 877.

No. 83-1501. Faust , Admini stratri x  of  the  Esta te  of  
Faust , et  al . v . South  Carolina  State  Highw ay  Depart -
ment  et  AL. C. A. 4th Cir. Certiorari denied. Reported 
below: 721 F. 2d 934.

No. 83-1572. Flannery  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 718 F. 2d 108.

No. 83-1581. Ward  v . Sentry  Title  Co ., Inc . C. A. 5th 
Cir. Certiorari denied. Reported below: 715 F. 2d 941 and 727 
F. 2d 1368.

No. 83-1640. Templ eton  et  ux . v . Arsenal  Savings  Assn , 
et  AL. Ct. App. Ind. Certiorari denied. Reported below: 451 
N. E. 2d 1135.

No. 83-1653. Scrip ps -Howard  Broadcasting  Co . v . Em-
bers  Supper  Club , Inc . Sup. Ct. Ohio. Certiorari denied. 
Reported below: 9 Ohio St. 3d 22, 457 N. E. 2d 1164.

No. 83-1661. Brooklyn  Psycho socia l  Rehabilit ation  In -
sti tute , Inc . v. National  Labor  Relati ons  Board . C. A. 2d 
Cir. Certiorari denied. Reported below: 742 F. 2d 1438.
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No. 83-1664. Baird  et  al . v . Bellotti , Attorney  Gen -
eral  of  Massachuset ts , et  al . C. A. 1st Cir. Certiorari 
denied. Reported below: 724 F. 2d 1032.

No. 83-1666. Turner  v . Maryland  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 723 F. 2d 903.

No. 83-1676. Saunders  v . Marsh , Secretary  of  the  
Army . C. A. 4th Cir. Certiorari denied. Reported below: 723 
F. 2d 903.

No. 83-1682. Martin  Stee l  Corp , et  al . v . United  State s  
Dis trict  Court  for  the  Distr ict  of  Minnes ota  (Owato nna  
Elevator  Co . et  al ., Real  Partie s  in  Interes t ). C. A. 8th 
Cir. Certiorari denied. Reported below: 732 F. 2d 161.

No. 83-1686. Eastern  Bancorporati on  v . Forme r  Offi -
cers  and  Directors  of  Easter n  Banco rp orat ion . C. A. 3d 
Cir. Certiorari denied. Reported below: 725 F. 2d 667.

No. 83-1761. Corwi n  et  al . v . Lehman , Secret ary  of  the  
Navy , et  al . C. A. Fed. Cir. Certidrari denied. Reported 
below: 724 F. 2d 1577.

No. 83-1768. Thomas  et  al . v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 729 F. 2d 1455.

No. 83-1772. Woolard  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 729 F. 2d 1457.

No. 83-1775. Becker  et  al . v . Unit ed  State s . C. A. 6th 
Cir. Certiorari denied.

No. 83-1780. Zimmer man  v . Grievance  Commit tee  of  the  
Fifth  Judici al  Dis trict  of  New  York  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 726 F. 2d 85.

No. 83-1806. Mc Anlis  v . Unite d  State s  et  al . C. A. 11th 
Cir. Certiorari denied. Reported below: 721 F. 2d 334.

No. 83-1809. Rhodes  v . Hogan . C. A. 6th Cir. Certiorari 
denied. Reported below: 725 F. 2d 684.

No. 83-1824. Jenni ngs  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 724 F. 2d 436.
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No. 83-6252. Carter  v . Alabam a . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 442 So. 2d 150.

No. 83-6282. Mothers hed  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 83-6303. Johnston  v. Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 673 P. 2d 844.

No. 83-6358. Worth ing  v . Israe l , Superi ntendent , 
Waupu n  Correct ional  Inst itut ion , et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 715 F. 2d 1124. t

No. 83-6387. Howel l  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 719 F. 2d 1258.

No. 83-6391. Lacost e v . United  State s . C. A. 5th Cir.
Certiorari denied. Reported below: 721 F. 2d 984.

No. 83-6427. Thoma  v . Unite d  State s . C. A. 7th Cir.
Certiorari denied. Reported below: 726 F. 2d 1191.

No. 83-6447. Hall  v . Illinoi s . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 117 Ill. App. 3d 788, 453 
N. E. 2d 1327.

No. 83-6480. Jones  v . Mabry  et  al . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 723 F. 2d 590.

No. 83-6502. London  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 723 F. 2d 1538.

No. 83-6548. Palmer  v . Perko , Deput y  Direct or , Colo -
rado  Depa rtme nt  of  Corrections . C. A. 10th Cir. Certio-
rari denied.

No. 83-6550. Pires  v . Grumman  Aerospac e  Co . C. A. 4th 
Cir. Certiorari denied. Reported below: 707 F. 2d 509.

No. 83-6556. Buchman  v . Unit ed  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 726 F. 2d 753.

No. 83-6558. Gormon  v. Frey . C. A. 8th Cir. Certiorari 
denied.

No. 83-6559. Sanford  v . California . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.
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No. 83-6560. Munoz  v . Mc Kask le , Acting  Direct or , 
Texas  Dep artment  of  Corrections . C. A. 5th Cir. Certio-
rari denied.

No. 83-6561. Rothsch ild  v . Lett s  et  al . C. A. 11th Cir. 
Certiorari denied.

No. 83-6562. Schmidt  v. Schmidt . Sup. Ct. Utah. Certio-
rari denied.

No. 83-6564. Salcedo  v. New  York . App. Div., Sup. Ct. 
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 98 
App. Div. 2d 961, 470 N. Y. S. 2d 58.

No. 83-6569. Koehler  v . Calif ornia . Ct. App. Cal., 3d 
App. Dist. Certiorari denied.

No. 83-6571. Coleman  v . Spears , Warden , et  al . C. A. 
11th Cir. Certiorari denied.

No. 83-6572. Holla nd  v . Agric ulture  Federal  Credit  
Union  et  al . C. A. D. C. Cir. Certiorari denied. Reported 
below: 232 U. S. App. D. C. 263, 721 F. 2d 1424.

No. 83-6576. Mola sky  v . Westfal l  et  al . C. A. 8th Cir. 
Certiorari denied.

No. 83-6578. Palme r  v . Wainwright , Secre tary , Florida  
Departm ent  of  Correc tions . C. A. 11th Cir. Certiorari 
denied. Reported below: 727 F. 2d 1114.

No. 83-6585. Antonell i v . Illinois  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 723 F. 2d 66.

No. 83-6586. Bailey  v . Unite d  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 728 F. 2d 967.

No. 83-6597. Jermosen  v . Smith , Superi ntendent , Attica  
Correct ional  Facili ty . C. A. 2d Cir. Certiorari denied. 
Reported below: 742 F. 2d 1432.

No. 83-6598. Crutchfi eld  v . Fitz geral d  et  al . C. A. 
11th Cir. Certiorari denied.

No. 83-6605. Noll  v . Keohane , Warden . C. A. 9th Cir. 
Certiorari denied. Reported below: 730 F. 2d 768.
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No. 83-6619. Smith  v . Bradfo rd  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 727 F. 2d 1110.

No. 83-6627. Alers  v . Puerto  Rico  et  al . Sup. Ct. P. R. 
Certiorari denied.

No. 83-6632. Barham  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 724 F. 2d 1529.

No. 83-6655. Darden  v . Wainwr ight , Secre tary , Florida  
Depart ment  of  Corre ction s . C. A. 11th Cir. Certiorari 
denied. Reported below: 725 F. 2d 1526.

No. 83-6657. Landis  et  al . v . United  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 726 F. 2d 540.

No. 83-6659. Kagel er  et  al . u  Keoha ne , Warden , et  al . 
C. A. 7th Cir. Certiorari denied.

No. 83-6667. Hill  v . Unite d  States . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 734 F. 2d 17.

No. 83-6677. Hanson  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 728 F. 2d 1156.

No. 83-6678. Hutchins on  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 730 F. 2d 771.

No. 83-6681. Rangel  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 728 F. 2d 675.

No. 83-6684. Zull o v. United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 732 F. 2d 940.

No. 83-6686. Morrow  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 731 F. 2d 233.

No. 83-6687. Kele  v . Hanberry , Warden . C. A. 11th Cir. 
Certiorari denied. Reported below: 729 F. 2d 780.

No. 83-6692. Rutledge  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 732 F. 2d 148.

No. 82-1758. Rhinehart  et  al . v . The  Seattle  Times  
et  al . Sup. Ct. Wash. Certiorari denied. Justi ce  White  
took no part in the consideration or decision of this petition. Re-
ported below: 98 Wash. 2d 226, 654 P. 2d 673.

No. 83-802. Burling ton  Northern  Railroad  Co . et  al . v . 
Lennen , Secreta ry  of  Revenu e  of  Kansas , et  al . C. A.
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10th Cir. Certiorari denied. Justice  O’Connor  took no part in 
the consideration or decision of this petition. Reported below: 
715 F. 2d 494.

No. 83-1662. Lewis  v . Brown  & Root , Inc . C. A. 5th Cir. 
Motion of respondent for damages denied. Certiorari denied. 
Reported below: 722 F. 2d 209.

No. 83-1671. Braswe ll  et  al . v . Flint kote  Mines , Ltd ., 
et  al . C. A. 7th Cir. Certiorari denied. Justice  Brennan  
took no part in the consideration or decision of this petition. Re-
ported below: 723 F. 2d 527.
Rehearing Denied

No. 82-1186. Trans  World  Airline s , Inc . v . Frankl in  
Mint  Corp , et  al ., 466 U. S. 243;

No. 82-1465. Frank lin  Mint  Corp , et  al . v . Trans  World
Airl ines , Inc ., 466 U. S. 243;

No. 83-181. Baldwi n  County  Welcome  Center  v . Brown ,
466 U. S. 147;

No. 83-1375.
No. 83-6215.
No. 83-6283.

941;
No. 83-6284.

941;
No. 83-6287.

466 U. S. 941;
No. 83-6307.

Akin  et  al . v . Dahl , 466 U. S. 938:
Godfrey  v . Francis , Warden , 466 U. S. 945;
Coleman  v . Susse x  County  et  al ., 466 U. S.

Coleman  v . Millsb oro  Towns hip , 466 U. S. 

Herri ngton  v . Met  Coal  & Coke  Co ., Inc ., 

Young  v . Wainw righ t , Secretary , Florida
Department  of  Corrections , 466 U. S. 942;

No. 83-6308. Mc Peek  et  al . v . Green  et  al ., 466 U. S. 952;
and

No. 83-6393. Chanya  v . Unit ed  States , 466 U. S. 943. Pe-
titions for rehearing denied.

No. 82-708. Summa  Corp . v . Califo rnia  ex  rel . State  
Lands  Commi ssi on  et  al ., 466 U. S. 198. Petition for rehear-
ing denied. Justi ce  Marshall  took no part in the consideration 
or decision of this petition.

No. 83-243. Brown  & Root , Inc ., et  al . v . Thornton  
et  al ., 464 U. S. 1052. Motion for leave to file petition for 
rehearing denied.
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June  7, 1984

Miscellaneous Order
No. A-974. Wis cons in  Elections  Board  et  al . v . Repub -

lican  Party  of  Wisconsi n  et  al . Application for stay of the 
mandate of the United States District Court for the Eastern 
District of Wisconsin, presented to Justi ce  Steven s , and by him 
referred to the Court, is granted pending the timely docketing 
and final disposition of the appeal.

June  11, 1984

Appeals Dismissed
No. 83-1021. Equal  Employment  Oppor tunity  Commi s -

sion  v. Allstate  Insurance  Co . Appeal from D. C. S. D. 
Miss, dismissed for want of jurisdiction. Reported below: 570 
F. Supp. 1224.

Chief  Just ice  Burger , with whom Just ice  O’Connor  joins, 
dissenting.

Without explanation, the Court holds today that we lack appel-
late jurisdiction under 28 U. S. C. § 1252 to review a judgment of 
a Federal District Court holding an entire Act of Congress uncon-
stitutional as long as the party seeking review merely purports 
to challenge only the remedy ordered by the District Court even 
though the remedy sought on appeal would necessarily require a 
reversal of the District Court holding that the Act is unconstitu-
tional.*  The practical effect of this holding is that by merely ad-
dressing a challenge only to the remedy provided by the District 
Court, a direct appeal to this Court from a decision of a Federal 
District Court holding an Act of Congress unconstitutional can be 
frustrated. Notwithstanding the burdens on the Court—which 
have more than doubled ip three decades—I am unwilling to say 
on the basis of the scant information' before us that Congress 

*Section 1252 provides in relevant part that
“[a]ny party may appeal to the Supreme Court from an interlocutory or final 
judgment, decree or order of any court of the United States . . . holding any 
Act of Congress unconstitutional in any civil action, suit, or proceeding to 
which the United States or any of its agencies, or any officer or employee 
thereof... is a party.”
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intended our appellate jurisdiction under §1252 to be so easily 
circumvented. Because of the significance of not only the juris-
dictional but the underlying substantive issues presented by this 
appeal, I would set the case for argument, and postpone resolution 
of the jurisdictional question until argument on the merits.

A brief recitation of the procedural history of this case is nec-
essary to put the Court’s holding in perspective. In 1963, Con-
gress passed §6(d) of the Fair Labor Standards Act (FLSA), 29 
U. S. C. § 206(d), known as the Equal Pay Act. The Act vested 
enforcement authority for the Equal Pay Act in the Secretary of 
Labor. However, in 1978, as part of an overall effort to central-
ize authority for enforcement of the various sex discrimination 
statutes, the Secretary’s enforcement authority was transferred 
to the Equal Employment Opportunity Commission by Reorga-
nization Plan No. 1 of 1978, 3 CFR 321 (1979). The Reorganiza-
tion Plan was implemented pursuant to the Reorganization Act of 
1977, 5 U. S. C. §901 et seq., which conferred on the President 
authority to reorganize Executive departments and agencies 
subject to certain specified congressional limitations. The Re-
organization Act required the President to transmit any proposed 
reorganization plan to both Houses of Congress. §903. Pur-
suant to 5 U. S. C. § 906(a), any plan submitted by the President 
became “effective” at the end of 60 days of continuous session 
of the Congress unless during that time either House passed a 
resolution of disapproval or its equivalent.

Reorganization Plan No. 1 was submitted to both Houses of Con-
gress as required by the Reorganization Act. The House roundly 
rejected a resolution of disapproval. H. R. Res. 1049, 95th Cong., 
2d Sess. (1978); 124 Cong. Rec. 11336-11337 (1978). Although a 
resolution of disapproval was not brought to a vote in the Senate, the 
Senate Committee on Governmental Affairs unanimously recom-
mended against passage of a resolution of disapproval. S. Res. 404, 
95th Cong., 2d Sess. (1978); S. Rep. No. 95-750, pp. 6, 10 (1978). 
Because neither House of Congress vetoed the Reorganization Plan, 
the Plan and the transfer of enforcement authority to appellant, the 
Equal Employment Opportunity Commission, became effective.

In April 1982, appellant filed a complaint against appellee in the 
United States District Court for the Southern District of Missis-
sippi, alleging that appellee was violating the Equal Pay Act by 
paying lower wages to female unit supervisors and underwriters 
than to males performing the same duties. Appellee moved for 
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summary judgment, contending that the transfer of enforcement 
authority to appellant under Reorganization Plan No. 1 was 
invalid because the legislative veto provision in the Reorganization 
Act was unconstitutional. Appellee maintained that the legisla-
tive veto provision was not severable from the balance of the 
Act and, thus, that the entire Act was invalid; that the transfer 
of enforcement authority to appellant pursuant to the Act was 
therefore invalid; and that, as a result, appellant was without 
authority to enforce the Equal Pay Act.

The District Court granted appellee’s summary judgment mo-
tion and dismissed appellant’s enforcement action. 570 F. Supp. 
1224 (1983). The court first held that the one-House veto provi-
sion in the Reorganization Act, even though not exercised here, 
was unconstitutional under INS v. Chadha, 462 U. S. 919 (1983). 
570 F. Supp., at 1229. After a brief inquiry into the legislative 
history of the Reorganization Act, the court determined that 
“Congress intended the one-house veto provision to be an integral 
and inseparable part of the entire Act such that it would limit the 
power of the President to propose and enact reorganization plans.” 
Id., at 1232. It then concluded that since the legislative veto 
provision was unconstitutional, “the entire Act must be held 
unconstitutional,” ibid.:

“[T]his court must conclude that the Reorganization Act of 
1977 is unconstitutional. It necessarily follows that the 
Reorganization Plan 1 of 1978, which contains the provision 
allowing the EEOC to enforce the Equal Pay Act, is uncon-
stitutional since the plan was adopted pursuant to the Act.” 
Id., at 1234 (emphasis added).

Last, applying the standards set forth by this Court in Chevron 
Oil Co. v. Huson, 404 U. S. 97 (1971), the District Court decided 
that its decision should be given retroactive effect.

On September 16, 1983, appellant filed in the District Court 
a notice of appeal to this Court. One month later, appellant filed 
a notice of appeal to the Court of Appeals for the Fifth Circuit, 
invoking that court’s jurisdiction under 28 U. S. C. § 1291. On 
November 23, 1983, appellee filed a motion in the Fifth Circuit to 
dismiss appellant’s § 1291 appeal. Appellant filed a memorandum 
in opposition contending, as the Solicitor General did in Heckler v. 
Edwards, 465 U. S. 870 (1984), that a direct appeal to this Court 
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does not lie where the appellant challenges only the relief pro-
vided in the district court, not that court’s holding that a par-
ticular Act of Congress is unconstitutional. The Fifth Circuit 
denied appellant’s motion to dismiss, but it stayed the appeal 
pending resolution of the jurisdictional issue by this Court. We 
in turn held the case pending disposition of Heckler v. Edwards, 
supra, in which we held that a direct appeal to this Court under 
§ 1252 does not lie when the appellant challenges only the relief 
granted, not the district court’s holding that an Act of Congress 
is unconstitutional.

The Solicitor General argues on behalf of appellant that appellant 
challenges only the relief ordered—dismissal of the enforcement ac-
tion—not the District Court’s holding that the legislative veto provi-
sion is unconstitutional. He thus contends, and the Court accepts 
the argument, that under Heckler v. Edwards, supra, the appeal 
should be dismissed for want of jurisdiction. I agree that appellant 
does not challenge the District Court’s holding that the legislative 
veto provision is unconstitutional. But this is not the question. 
The controlling question is whether appellant is in fact challenging 
the District Court’s holding that the entire Act—not just the legis-
lative veto provision—is unconstitutional.

I see no alternative to the conclusion that appellant is necessarily 
challenging the constitutional holding. Appellant cannot possibly 
challenge the dismissal of the enforcement action without at the 
same time challenging the District Court’s holding that the Act in 
its entirety is unconstitutional. The dismissal and the constitu-
tional holding are inextricably linked; the Act was held unconstitu-
tional, as a result of which appellant was held to be without enforce-
ment authority, and therefore the complaint was dismissed. If the 
District Court’s dismissal is to be overturned, the appellate court 
must overturn the holding that the Act in its entirety is unconstitu-
tional. In the words of Heckler v. Edwards, supra, at 880, “the 
issue on appeal is the holding of statutory unconstitutionality.”

The Court purports to rely upon our recent decision in Heckler 
to support its dismissal. However, it is plain that that case is 
quite different from this one in the most critical respect. In 
Heckler, the Government conceded that it was not challenging the 
only constitutional holding of the District Court in that case. 
Here, in contrast, while the Government accepts the holding that 
the legislative veto provision is unconstitutional, it does not con-
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cede the correctness of the District Court’s holding that the entire 
Act is unconstitutional. This is precisely the holding it seeks to 
have reviewed on appeal. Given the obvious difference between 
this case and Heckler, at the very least I am unprepared to say 
here, without briefing and argument, that jurisdiction does not lie 
to this Court.

The underlying problem that the Solicitor General’s argument is 
designed to circumvent—and the issue that the Court’s unex-
plained dismissal fails to come to grips with—is that the District 
Court’s invalidation of the Act in its entirety probably could have 
been—and perhaps should have been—on a statutory, not a con-
stitutional basis. See INS v. Chadha, supra, at 931-932. The 
District Court’s holding indeed amounts to nothing more than a 
determination of congressional intent, and it appears to acknowl-
edge as much. 570 F. Supp., at 1230. Had the District Court 
simply determined, as a matter of statutory construction, that 
appellant cannot exercise the authority to enforce the Equal Pay 
Act because Congress did not wish the Act to be operative absent 
the veto provision, I would agree that dismissal would clearly 
be compelled under Heckler v. Edwards. Under these circum-
stances, it would be clear, as in Heckler, that appellant was not 
challenging the constitutional holding of the District Court since it 
concedes the validity of the court’s holding on the legislative veto 
provision. But this is not the holding of the District Court. And 
the mere assertion now by the Solicitor General, and implicitly by 
the Court, that the holding was in reality one of statutory con-
struction cannot change the fact that the District Court explicitly 
and unambiguously held the entire Act unconstitutional.

I find the Court’s readiness to dismiss this case for want of 
jurisdiction disturbing particularly in light of the importance of 
the underlying substantive issues. An entire Act of Congress has 
been held unconstitutional, which itself raises a question of 
import. There is the question whether the District Court was 
correct in its finding that the legislative veto provision is 
nonseverable. There apparently are also fingering questions 
after Chadha on what a court is to do once it finds a legislative 
veto provision unconstitutional and nonseverable. Finally, there 
are the substantial questions whether Chadha should be applied 
retroactively, given that the Reorganization Plan was not vetoed 
by either House and was implemented before Chadha was de-
cided, and whether Congress has in any event ratified the transfer 
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of enforcement authority to the EEOC through appropriations and 
other statutes validly passed. These matters are appropriate for 
resolution by this Court.

No. 83-1700. Blum  et  al . v . Rosew ell , Treas urer  of  
Cook  Count y , Illinoi s . Appeal from Sup. Ct. Ill. dismissed for 
want of substantial federal question. Reported below: 99 Ill. 2d 
407, 459 N. E. 2d 966.

No. 83-1711. Albre cht , Inc ., et  al . v . Village  of  Hud -
son . Appeal from Sup. Ct. Ohio dismissed for want of substan-
tial federal question. Reported below: 9 Ohio St. 3d 69, 458 
N. E. 2d 852.

No. 83-6591. Pershe  v . Irizarry  et  al . Appeal from 
Super. Ct. P. R. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.
Certiorari Granted—Vacated and Remanded

No. 82-707. Aberdee n  & Rockfis h  Railroa d  Co . et  al . v . 
United  States  et  al .; and

No. 82-804. National  Motor  Frei ght  Traffi c  Ass n ., Inc . 
v. United  State s  et  al . C. A. 5th Cir. Certiorari granted, 
judgment vacated, and cases remanded for further consideration 
in light of ICC v. American Trucking Assns., Inc., ante, p. 354. 
Reported below: 682 F. 2d 1092.
Miscellaneous Orders

No. D-412. In  re  Disb arment  of  Spit znagel . Disbarment 
entered. [For earlier order herein, see 465 U. S. 1096.]

No. D-418. In  re  Disb arment  of  Anders on . Disbarment 
entered. [For earlier order herein, see 466 U. S. 934.]

No. D-435. In  re  Disbarm ent  of  Mann . It is ordered that 
William Davis Mann, of Akron, Ohio, be suspended from the prac-
tice of law in this Court and that a rule issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. D-436. In  re  Disb arment  of  Howar d . It is ordered 
that Charles P. Howard, Jr., of Baltimore, Md., be suspended 
from the practice of law in this Court and that a rule issue, return-
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able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-437. In  re  Disb arment  of  Feinber g . It is ordered 
that Alexander Feinberg, of Haddonfield, N. J., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-438. In  re  Disbarm ent  of  Guarding . It is ordered 
that Joseph Richard Guardino, of East Williston, N. Y., be sus-
pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-439. In  re  Disb arment  of  Gerzof . It is ordered 
that Julius M. Gerzof, of Freeport, N. Y., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 65, Orig. Texas  v . New  Mexico . Motion of New Mexico 
to remand the case to the Special Master denied. Exception of 
New Mexico to the Report of the Special Master overruled. Re-
port and Recommendation of the Special Master approved. [For 
earlier order herein, see, e. g., 465 U. S. 1063.]

No. 82-5920. Shea  v . Louis iana . Sup. Ct. La. [Certiorari 
granted, 466 U. S. 957.] Motion for appointment of counsel 
granted, and it is ordered that Frances Baker Jack, of Shreve-
port, La., be appointed to serve as counsel for petitioner in this 
case.

No. 83-727. Alexande r , Governor  of  Tenne ss ee , et  al . 
v. Jenning s et  al . C. A. 6th Cir. [Certiorari granted, 465 
U. S. 1021.] Motion of the Solicitor General for leave to partici-
pate in oral argument as amicus curiae and for divided argument 
granted.

No. 83-990. School  Dis trict  of  the  City  of  Grand  Rapid s  
et  al . v. Ball  et  al . C. A. 6th Cir. [Certiorari granted, 465 
U. S. 1064.] Motion of the Solicitor General for leave to partici-
pate in oral argument as amicus curiae and for divided argument 
granted.
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No. 83-997. Trans  World  Airl ines , Inc . v . Thurston  
et  al . C. A. 2d Cir. [Certiorari granted, 465 U. S. 1065]; and

No. 83-1325. Air  Line  Pilo ts  Ass n ., Internati onal  v . 
Thurston  et  al . C. A. 2d Cir. [Certiorari granted, 466 U. S. 
926.] Motion of Chamber of Commerce of the United States of 
America for leave to file a brief as amicus curiae granted.

No. 83-1013. Chemica l  Manufacturers  Ass n , et  al . v . 
Natur al  Resources  Defe nse  Council , Inc ., et  al .; and

No. 83-1373. Unite d  States  Environmental  Protect ion  
Agency  v . Natur al  Res ources  Defen se  Council , Inc ., et  
al . C. A. 3d Cir. [Certiorari granted, 466 U. S. 957.] Motion 
of the parties to dispense with printing the joint appendix 
granted.

No. 83-1158. Est ate  of  Thornto n  et  al . v . Caldo r , Inc . 
Sup. Ct. Conn. [Certiorari granted, 465 U. S. 1078.] Motions of 
Anti-Defamation League of B’nai B’rith, Seventh-Day Adventist 
Church, and Americans United for Separation of Church and State 
for leave to file briefs as amici curiae granted.

No. 83-1307. Unite d  State s v . Powell . C. A. 9th Cir. 
[Certiorari granted, ante, p. 1203.] Motion for appointment of 
counsel granted, and it is ordered that John J. Cleary, Esquire, of 
San Diego, Cal., be appointed to serve as counsel for respondent 
in this case.

No. 83-5424. Ake  v . Oklahom a . Ct. Crim. App. Okla. 
[Certiorari granted, 465 U. S. 1099.] Motions of New Jersey 
Department of the Public Advocate, American Psychiatric Asso-
ciation, and American Psychological Association et al. for leave to 
file briefs as amici curiae granted.

No. 83-6035. Taylor  v . Unite d  States . C. A. 9th Cir.; and
No. 83-6628. Lyons  v . U. S. Air  Force  et  al . C. A. Fed. 

Cir. Motions of petitioners for leave to proceed in forma paupe-
ris denied. Petitioners are allowed until July 2, 1984, within 
which to pay the docketing fee required by Rule 45(a) and to 
submit petitions in compliance with Rule 33 of the Rules of this 
Court.

Justice  Brennan , Justi ce  Marshall , and Justi ce  Ste -
vens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would deny the petitions for writs of certiorari 
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without reaching the merits of the motions to proceed in forma 
pauperis.

No. 83-6061. Garcia  et  al . v . Unite d  State s . C. A. 11th 
Cir. [Certiorari granted, 466 U. S. 926.] Motion of petitioners 
to dispense with printing the joint appendix granted.
Certiorari Granted

No. 82-1832. Town  of  Halli e et  al . v . City  of  Eau  
Clair e . C. A. 7th Cir. Certiorari granted. Reported below: 
700 F. 2d 376.

No. 82-1922. Southern  Motor  Carrier s Rate  Confer -
ence , Inc ., et  al . v . Unit ed  State s . C. A. 11th Cir. Certio-
rari granted. Reported below: 702 F. 2d 532.

No. 83-1708. Dean  Witt er  Reynolds  Inc . v . Byrd . C. A. 
9th Cir. Certiorari granted. Reported below: 726 F. 2d 552.

No. 83-1249. Sims  et  al . v . Central  Intelligenc e  
Agency  et  al . C. A. D. C. Cir. Certiorari granted, case 
consolidated with No. 83-1075, CIA v. Sims [certiorari granted, 
465 U. S. 1078], and a total of one hour allotted for oral argument. 
Reported below: 228 U. S. App. D. C. 269, 709 F. 2d 95.
Certiorari Denied. (See also No. 83-6591, supra.)

No. 82-1827. Ameri can  Trucking  Ass ns ., Inc ., et  al . v . 
Intersta te  Commer ce  Commi ss ion  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 688 F. 2d 1337.

No. 83-154. Title  Insurance  Rating  Bureau  of  Arizona , 
Inc . v. United  States . C. A. 9th Cir. Certiorari denied. 
Reported below: 700 F. 2d 1247.

No. 83-1351. Alonso  v . Unite d  States  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 718 F. 2d 1109.

No. 83-1430. J. Baranel lo  & Sons  v . City  of  Paters on  
et  al .;

No. 83-1683. Consoli dated  Precast , Inc . v . City  of  Pat -
erson  et  al .; and

No. 83-1725. Independent  Electrical  Co ., Inc . v . City  
of  Paters on  et  al . Super. Ct. N. J., App. Div. Certiorari 
denied.
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No. 83-1463. Ledesma  v . Georgia ; and
No. 83-1578. Merritt  v . Georgi a . Sup. Ct. Ga. Certiorari 

denied. Reported below: 251 Ga. 885, 311 S. E. 2d 427.

No. 83-1520. Local  222, International  Ladies ’ Garment  
Worker s ’ Union , AFL-CIO v. National  Labor  Relat ions  
Board  et  al . C. A. D. C. Cir. Certiorari denied. Reported 
below: 232 U. S. App. D. C. 195, 721 F. 2d 1355.

No. 83-1539. Carroll  v . Unite d  State s  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 721 F. 2d 155.

No. 83-1577. De Fiore  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 720 F. 2d 757.

No. 83-1599. Holder  v . Illinoi s . App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 119 Ill. App. 3d 366, 456 
N. E. 2d 628.

No. 83-1652. Pap ago  Tribal  Utility  Authorit y  v . Fed -
eral  Energy  Regulat ory  Commi ss ion  et  al . C. A. D. C. 
Cir. Certiorari denied. Reported below: 232 U. S. App. D. C. 
424, 723 F. 2d 950.

No. 83-1663. Schaf er  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 726 F. 2d 155.

No. 83-1668. Moskowi tz  et  al . v . Saul  J. Morgan  Enter -
pri se s , Inc ., et  al . C. A. 11th Cir. Certiorari denied. Re-
ported below: 725 F. 2d 692.

No. 83-1670. American  Motors  Corp . v . Hanna . C. A. 
7th Cir. Certiorari denied. Reported below: 724 F. 2d 1300.

No. 83-1680. Lawle ss  v . Pierce  et  al . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 118 Ill. App. 3d 747, 
455 N. E. 2d 113.

No. 83-1681. Caron  v . Bangor  Publish ing  Co . Sup. Jud. 
Ct. Me. Certiorari denied. Reported below: 470 A. 2d 782.

No. 83-1684. Bryner  et  al . v . Securi ty  Pacific  Nation al  
Bank  et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 722 F. 2d 746.
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No. 83-1689. Brown , Adminis tratr ix  of  the  Estate  of  
Brown , et  al . v . Brown  et  al . Sup. Ct. Va. Certiorari 
denied. Reported below: 226 Va. 320, 309 S. E. 2d 586.

No. 83-1690. Gusta fs on  v . Board  of  Governor s , Federal  
Reser ve  System , et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 717 F. 2d 242.

No. 83-1698. D. E. Rogers  Ass ociat es , Inc ., et  al . v . 
Gardner -Denve r  Co . C. A. 6th Cir. Certiorari denied. Re-
ported below: 718 F. 2d 1431.

No. 83-1705. Pekars ki  et  al . v . Abraham . C. A. 3d Cir. 
Certiorari denied. Reported below: 728 F. 2d 167.

No. 83-1707. Rothmann  et  al . v . M.V. Res olute  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 720 F. 2d 
1097.

No. 83-1709. Stein  v . Gagliardo . C. A. 6th Cir. Certio-
rari denied. Reported below: 727 F. 2d 1111.

No. 83-1717. Alaba ma  Surface  Mining  Reclamati on  
Commi ssi on  v . Commercia l  Standar d  Insurance  Co . Ct. 
Crim. App. Ala. Certiorari denied. Reported below: 443 So. 2d 
1245.

No. 83-1720. Korn  et  al . v . Rabbinical  Council  of  Cali -
fornia  et  al . Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 83-1724. Griffis  v . Delta  Family -Care  Disa bili ty  
and  Survivor ship  Plan  et  al . C. A. 11th Cir. Certiorari 
denied. Reported below: 723 F. 2d 822.

No. 83-1730. Sea -Hire  Service , S. A. v. Trini dad  Corp . 
C. A. 2d Cir. Certiorari denied. Reported below: 742 F. 2d 
1441.

No. 83-1742. Scott  et  al . v . Sieb el , Executrix  of  the  
Estate  of  Siebel , et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 725 F. 2d 995.

No. 83-1769. Burche  v . Walters  et  al . Ct. App. Iowa. 
Certiorari denied. Reported below: 355 N. W. 2d 64.

No. 83-1773. Eile rson  et  al . v . Ohio . Ct. App. Ohio, 
Hamilton County. Certiorari denied.
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No. 83-1787. Robins on  et  vir  v . United  State s . C. A. 3d 
Cir. Certiorari denied. Reported below: 727 F. 2d 1100.

No. 83-1795. Todd  Pacific  Shipyards  et  al . v . Direct or , 
Off ice  of  Workers ’ Compensation  Programs , et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 722 F. 2d 747.

No. 83-1802. Daniel  et  al . v . Pettway  et  al . C. A. 11th 
Cir. Certiorari denied. Reported below: 721 F. 2d 315.

No. 83-1808. Ninety -Two  Point  Seven  Broadcasting , 
Inc ., et  al . v . Hanover  Radio , Inc . Sup. Ct. Va. Certiorari 
denied.

No. 83-1810. Mille r  v . Port  of  Ilwaco  et  al . Ct. App. 
Wash. Certiorari denied. Reported below: 35 Wash. App. 1070.

No. 83-1821. Leven son  v . Heckl er , Secretary  of  
Health  and  Human  Servic es . C. A. 5th Cir. Certiorari 
denied. Reported below: 715 F. 2d 576.

No. 83-1828. Sperli ng  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 726 F. 2d 69.

No. 83-1857. Kaiser  Alum inum  & Chemi cal  Corp . v . Par -
son . C. A. 5th Cir. Certiorari denied. Reported below: 727 
F. 2d 473.

No. 83-1861. Alleghe ny  Mutual  Casu alty  Co . v . United  
States . C. A. 5th Cir. Certiorari denied. Reported below: 
724 F. 2d 975.

No. 83-1866. Erkin s et  al . v . Unite d  Steelw orkers  of  
America , AFL-CIO-CLC, et  al . C. A. 11th Cir. Certiorari 
denied. Reported below: 723 F. 2d 837.

No. 83-5286. Mills  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 704 F. 2d 1553.

No. 83-6237. Walker  v . Unite d  States  Parole  Commis -
sion  et  al . C. A. 11th Cir. Certiorari denied. Reported 
below: 723 F. 2d 918.

No. 83-6263. Hood  v . United  States  Parole  Commis sion . 
C. A. 4th Cir. Certiorari denied. Reported below: 722 F. 2d 
738.

No. 83-6270. Hayes  v . Migna no . C. A. 11th Cir. Certio-
rari denied.
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No. 83-6353. Bury  v . Macaluso  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 724 F. 2d 977.

No. 83-6384. Cherry  v . Marshall , Superi ntendent , 
Souther n  Ohio  Correcti onal  Cent er . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 722 F. 2d 1296.

No. 83-6409. Ramos  v . Scully , Superi ntende nt , Green  
Haven  Correcti onal  Facilit y , et  al . C. A. 2d Cir. Certio-
rari denied. Reported below: 742 F. 2d 1432.

No. 83-6424. Atalig  v . Northern  Maria na  Islan ds . 
C. A. 9th Cir. Certiorari denied. Reported below: 723 F. 2d 
682.

No. 83-6438. Fant  v . Pennsy lvania . Sup. Ct. Pa. Certio-
rari denied. Reported below: 502 Pa. 268, 465 A. 2d 1245.

No. 83-6463. Rizzio  v. Illinois . App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 117 Ill. App. 3d 1162, 466 
N. E. 2d 417.

No. 83-6476. Girdler  v . Arizona . Sup. Ct. Ariz. Certio-
rari denied. Reported below: 138 Ariz. 482, 675 P. 2d 1301.

No. 83-6594. Viccaron e v . North  Olmst ead  Police  De -
partm ent . C. A. 6th Cir. Certiorari denied. Reported below: 
723 F. 2d 912.

No. 83-6603. Sena  v . Winan s , Warden . C. A. 10th Cir. 
Certiorari denied.

No. 83-6609. Gee  v . Maryland . Ct. App. Md. Certiorari 
denied. Reported below: 298 Md. 565, 471 A. 2d 712.

No. 83-6612. Daws on  v . Maggio , Warden . C. A. 5th Cir. 
Certiorari denied. Reported below: 727 F. 2d 1106.

No. 83-6614. Tillis  v . Cooke  et  al . C. A. 11th Cir. Cer-
tiorari denied.

No. 83-6615. Hernandez  v . Spencer  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 724 F. 2d 128.

No. 83-6618. Smit h  v . Carrol l . Super. Ct. Pa. Certiorari 
denied. Reported below: 316 Pa. Super. 634, 465 A. 2d 702.

No. 83-6621. Remson  v . United  States . A. 6th Cir. 
Certiorari denied. Reported below: 729 F. 2d 1462.
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No. 83-6630. Lips comb  v . Michi gan . Sup. Ct. Mich. Cer-
tiorari denied. Reported below: 418 Mich. 911.

No. 83-6643. Reilly  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 723 F. 2d 903.

No. 83-6664. Berry  v . Foltz , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 726 F. 2d 1142.

No. 83-6669. Bartels  v . National  Labor  Relations  
Board . C. A. 2d Cir. Certiorari denied. Reported below: 742 
F. 2d 1439.

No. 83-6682. Parker  v . Petrovs ky , Warden . C. A. 8th 
Cir. Certiorari denied.

No. 83-6691. Taylor  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 729 F. 2d 1450.

No. 83-6700. Lee  v . United  State s . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 729 F. 2d 1455.

No. 83-6701. La Roche  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 723 F. 2d 1541.

No. 83-6703. Hilde brand  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 734 F. 2d 8.

No. 83-6705. Burris  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 729 F. 2d 1455.

No. 83-6710. Stinson  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 732 F. 2d 156.

No. 83-6711. Mc Kiness  v . Unit ed  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 732 F. 2d 159.

No. 83-6719. Blake  v . Goldman  et  al . Ct. App. N. Y. 
Certiorari denied. Reported below: 61 N. Y. 2d 601, 459 N. E. 
2d 1291.

No. 83-6720. King  v . Unite d  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 732 F. 2d 148.

No. 83-6721. Carlucci  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 726 F. 2d 753.

No. 83-6725. Williams  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 726 F. 2d 661.
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No. 83-6726. Palme r  v . Unite d  States . Ct. App. D. C. 
Certiorari denied.

No. 83-6729. Brownin g  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 725 F. 2d 680.

No. 83-6730. Hines  v . United  State s . C. A. 10th Cir. 
Certiorari denied. Reported below: 728 F. 2d 421.

No. 83-6731. Jourdan  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 727 F. 2d 1111.

No. 83-6734. Antonell i v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 727 F. 2d 1112.

No. 83-1309. Doe  v . Unite d  State s . C. A. 6th Cir. Cer-
tiorari denied. Justice  Brennan  would grant certiorari. Re-
ported below: 722 F. 2d 303.

No. 83-1468. Duran t  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Justice  Brenna n  would grant certiorari. 
Reported below: 723 F. 2d 447.

No. 83-6589. Robison  v . Oklahoma . Ct. Crim. App. Okla.; 
and

No. 83-6736. Sim s  v . Flori da . Sup. Ct. Fla. Certiorari de-
nied. Reported below: No. 83-6589, 677 P. 2d 1080; No. 83-6736, 
444 So. 2d 922.

Justic e  Brenna n  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.
Rehearing Denied

No. 83-998. Foley  Construct ion  Co . v . U. S. Army  Corps  
of  Engineer s  et  al ., 466 U. S. 936;

No. 83-1465. Farmer  v . Board  of  Profes si onal  Respon -
si bil ity  of  the  Supreme  Court  of  Tennessee , 466 U. S. 946;

No. 83-5995. Will iam s  v . Texas , 466 U. S. 954;
No. 83-6297. Underw ood  v . Ohio , 466 U. S. 934;
No. 83-6397. Hyman  v . South  Carol ina , 466 U. S. 963; and
No. 83-6416. Broadw ay  v . Unit ed  States , 466 U. S. 943. 

Petitions for rehearing denied.
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No. 83-6485. Acharya  v . Young  et  al ., 466 U. S. 961; and
No. 83-6498. Flic k  v . United  States , 466 U. S. 962. Peti-

tions for rehearing denied.

June  13, 1984
Dismissal Under Rule 53

No. 82-1074. American  Cast  Iron  Pipe  Co . v . Pettway  
et  AL. C. A. 11th Cir. Certiorari dismissed under this Court’s 
Rule 53. Reported below: 681 F. 2d 1259.

June  18, 1984
Dismissal Under Rule 53

No. 83-930. Alye ska  Pipel ine  Service  Co . v . The  Vess el  
Bay  Ridge  et  al . C. A. 9th Cir. Certiorari dismissed under 
this Court’s Rule 53. Reported below: 703 F. 2d 381.
Appeals Dismissed

No. 83-1096. Gome z -Hermanos , Inc . v . Secreta ry  of  the  
Treasury  of  Puerto  Rico . Appeal from Sup. Ct. P. R. dis-
missed for want of jurisdiction. Treating the papers whereon the 
appeal was taken as a petition for writ of certiorari, certiorari de-
nied. Justi ce  White , Justice  Blackmun , and Justice  Rehn -
quist  would postpone further consideration of the question of 
jurisdiction until a hearing of the case on the merits. Reported 
below:-----P. R. R.------ .

No. 83-1196. American  Truc kin g  Assn s ., Inc ., et  al . v . 
New  York  State  Tax  Commiss ion  et  al . Appeal from Ct. 
App. N. Y. dismissed for want of substantial federal question. 
Reported below: 60 N. Y. 2d 745, 457 N. E. 2d 769.

No. 83-1764. L. D. Butler , Inc . v . Ashley , dba  Phil  
Ashley  Trucki ng . Appeal from Ct. App. Cal., 2d App. Dist., 
dismissed for want of substantial federal question.

No. 83-1540. Lester  et  al . v . Mc Gill . Appeal from Ct. 
App. Idaho dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 105 Idaho 692, 672 
P. 2d 570.

No. 83-6339. Hanson  v . Illinois . Appeal from App. Ct. 
Ill., 5th Dist., dismissed for want of jurisdiction. Treating the 
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papers whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 113 Ill. App. 3d 1174, 
457 N. E. 2d 175.
Miscellaneous Orders

No.-------- . Amid on  et  al . v . Weinbe rger , Secret ary  
of  Defense , et  al . Motion to direct the Clerk to file a petition 
for writ of certiorari that does not comply with the Rules of this 
Court denied.

No.-------- . Chevron  U. S. A., Inc . v . Hammond  et  al . 
Motion to direct the Clerk to file the petition for writ of certiorari 
out of time denied.

No. A-971 (83-6828). Pepp er  v . Superi or  Court  of  Cali -
forni a , County  of  Los  Angele s (California , Real  Party  
in  Interes t ). Ct. App. Cal., 2d App. Dist. Application for 
stay, addressed to Justi ce  Marshall  and referred to the Court, 
denied.

No. 82-976. Califor nia  v . Howar d , 466 U. S. 957. Re-
spondent is requested to file a response to the petition for rehear-
ing within 30 days.

No. 83-240. Lawre nce  County  et  al . v . Lead -Deadwood  
School  Dis trict  No . 40-1. Sup. Ct. S. D. [Probable jurisdic-
tion noted, 466 U. S. 903.] Motion of the Solicitor General for 
leave to participate in oral argument as amicus curiae and for 
divided argument granted.

No. 83-727. Alexand er , Governor  of  Tenness ee , et  al . 
v. Jennings  et  al . C. A. 6th Cir. [Certiorari granted, 465 
U. S. 1021.] Motion of respondents to substitute Hershel Choate 
for Rosier Jennings, now deceased, is granted.

No. 83-1394. Unite d  State s  et  al . v . Locke  et  al . D. C. 
Nev. [Probable jurisdiction noted, ante, p. 1225.] Motion of the 
Solicitor General to dispense with printing the joint appendix 
granted.

No. 83-1429. Alaba ma  Power  Co . et  al . v . Sierra  Club  
et  al . C. A. D. C. Cir. Motions of Procter & Gamble Paper 
Products Co., Arizona Electric Power Cooperative, Inc., et al., 
Associated Industries of Alabama, Inc., National Coal Associa-
tion, and Ohio Mining and Reclamation Association for leave to file 
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briefs as amici curiae granted. Justice  Powell  and Justi ce  
O’Connor  took no part in the consideration or decision of these 
motions.

No. 83-1620. First  National  Bank  of  Atlanta , as  Suc -
cesso r  in  Inter est  to  First  National  Bank  of  Carters -
ville , Georgia  v . Bartow  County  Board  of  Tax  Ass es sor s  
et  al . Sup. Ct. Ga. [Probable jurisdiction noted, ante, p. 1214.] 
Motion of the Solicitor General for leave to participate in oral 
argument as amicus curiae and for divided argument granted.

No. 83-1747 (A-935). Tate , Superi ntendent , Chill icot he  
Correct ional  Instit ute  v . Rose . C. A. 6th Cir. Motion to 
vacate the stay entered by Justice  O’Connor  [466 U. S. 1301] 
denied.

No. 83-1840. Bert helot  v . United  State s . C. A. 3d Cir. 
Motion of petitioner to compel the transmission of presentence 
report denied.

No. 83-1959. Eklund  v . United  States ; and Martin  v . 
United  State s . C. A. 8th Cir.; and

No. 83-1961. Landret h  Timber  Co . v . Landreth  et  al . 
C. A. 9th Cir. Motions of petitioners to expedite consideration 
of the petitions for writs of certiorari denied.

No. 83-5424. Ake  v . Oklahoma . Ct. Crim. App. Okla. 
[Certiorari granted, 465 U. S. 1099.] Motions of Office of the 
Public Defender of Oklahoma County, Oklahoma, et al. and Na-
tional Legal Aid and Defender Association et al. for leave to file 
briefs as amici curiae granted.

No. 83-6634. Dawn  et  al . v . H. Rex  Greene , M. D., Inc ., 
et  al . Appeal from Ct. App. Cal., 2d App. Dist. Motion of 
appellants for leave to proceed in forma pauperis denied. Ap-
pellants are allowed until July 9, 1984, within which to pay the 
docketing fee required by Rule 45(a) and to submit a statement 
as to jurisdiction in compliance with Rule 33 of the Rules of this 
Court.

Justice  Brennan , Justice  Marsh all , and Justice  
Stevens , dissenting.

For the reasons expressed in Brown v. Herald Co., 464 U. S. 
928 (1983), we would dismiss the appeal for want of jurisdiction 
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and, treating the papers whereon the appeal would be taken as a 
petition for writ of certiorari, we would deny certiorari without 
reaching the merits of the motion to proceed in forma pauperis.

No. 83-6676. Garcia  v . Ingram . C. A. 10th Cir. Motion of 
petitioner to consolidate this case with No. 83-1360, Webb v. 
County Board of Education of Dyer County, Tennessee [certiorari 
granted, 466 U. S. 935], denied.

No. 83-6631. In  re  Dohm ; and
No. 83-6652. In  re  Yate s . Petitions for writs of mandamus 

denied.
Probable Jurisdiction Noted

No. 83-1015. National  Associat ion  for  the  Advance -
ment  of  Colored  People  et  al . v . Hampton  County  Elec -
tion  Commission  et  al . Appeal from D. C. S. C. Probable 
jurisdiction noted. Justice  Marshall  took no part in the 
consideration or decision of this case.
Certiorari Granted

No. 82-2157. Central  State s , Southeast  & Southw est  
Areas  Pensi on  Fund  et  al . v . Central  Transport , Inc ., 
et  al . C. A. 6th Cir. Certiorari granted. Reported below: 698 
F. 2d 802.

No. 83-529. Unite d  States  v . Sharpe  et  al . C. A. 4th 
Cir. Certiorari granted. Reported below: 712 F. 2d 65.

No. 83-1623. Anderson  v . City  of  Bes se mer  City , North  
Carolina . C. A. 4th Cir. Certiorari granted. Reported 
below: 717 F. 2d 149.

No. 83-1625. Unite d  States  v . Johns  et  al . C. A. 9th Cir. 
Certiorari granted. Reported below: 707 F. 2d 1093.

No. 83-1660. Atkins , Commi ssione r  of  the  Mass achu -
set ts  Departm ent  of  Public  Welfare  v . Parker  et  al .; and

No. 83-6381. Parker  et  al . v . Block , Secre tary  of  Agri -
culture , et  al . C. A. 1st Cir. Motions of Gill Parker et al. 
for leave to proceed in forma pauperis granted. Certiorari 
granted, cases consolidated, and a total of one hour allotted for 
oral argument. Reported below: 722 F. 2d 933.
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No. 83-1878. Heckle r , Secret ary  of  Health  and  Human  
Service s v . Chane y  et  al . C. A. D. C. Cir. Motion of re-
spondents for leave to proceed in forma pauperis and certiorari 
granted. Reported below: 231 U. S. App. D. C. 136, 718 F. 2d 
1174; and 233 U. S. App. D. C. 146, 724 F. 2d 1030.

No. 83-5954. Lindahl  v . Off ice  of  Personne l  Manage -
ment . C. A. Fed. Cir. Motion of petitioner for leave to proceed 
in forma pauperis and certiorari granted. Reported below: 718 
F. 2d 391.
Certiorari Denied. (See also Nos. 83-1096, 83-1540, and 83-6339, 

supra.)
No. 82-1699. Oaklan d  Scavenger  Co . v . Bonill a  et  al . 

C. A. 9th Cir. Certiorari denied. Reported below: 697 F. 2d 
1297.

No. 83-1398. Crocke tt , Member , United  States  House  
of  Repre sen tati ves , et  al . v . Reagan , Presi den t  of  the  
United  State s , et  al . C. A. D. C. Cir. Certiorari denied. 
Reported below: 232 U. S. App. D. C. 128, 720 F. 2d 1355.

No. 83-1450. Cunningham  et  al . v . Donovan , Secretary  
of  Labor . C. A. 5th Cir. Certiorari denied. Reported below: 
716 F. 2d 1455.

No. 83-1477. Nezow y  v . Unite d  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 723 F. 2d 1120.

No. 83-1485. Molle r  et  ux . v . Unite d  States . C. A. Fed. 
Cir. Certiorari denied. Reported below: 721 F. 2d 810.

No. 83-1496. Shipp ers  Nation al  Freight  Claim  Counc il , 
Inc ., et  al . v . Inters tate  Commerce  Commis si on  et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 712 F. 2d 740.

No. 83-1503. Cockrell  v . Unit ed  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 720 F. 2d 1423.

No. 83-1510. Fergu son  et  al . v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 723 F. 2d 915.

No. 83-1527. Hall  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 716 F. 2d 826.
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No. 83-1528. Lane  v . Arkans as  Valle y  Publis hing  Co . 
et  al . Ct. App. Colo. Certiorari denied. Reported below: 675 
P. 2d 747.

No. 83-1573. Calandra  v . United  State s ;
No. 83-1657. Licavoli  v . United  States ; and
No. 83-1801. Liberators  v . Unite d  States . C. A. 6th Cir. 

Certiorari denied. Reported below: 725 F. 2d 1040.
No. 83-1596. Valenta  v . Unite d  Stee lworke rs  of  Amer -

ica , AFL-CIO, et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 721 F. 2d 126.

No. 83-1614. Gottfri ed  et  al . v . United  States  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 719 F. 2d 
1017.

No. 83-1636. Proud , Individually , and  as  Next  Frien d  
of  Proud , a  Minor  v . Unite d  States . C. A. 9th Cir. Certio-
rari denied. Reported below: 723 F. 2d 705.

No. 83-1719. Cusm ano  v. United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 729 F. 2d 380.

No. 83-1728. Home  Box  Offi ce , Inc ., et  al . v . Crimp ers  
Promoti ons  Inc . C. A. 2d Cir. Certiorari denied. Reported 
below: 724 F. 2d 290.

No. 83-1734. Balel o  et  al . v . Baldrig e , Secretary  of  
Comme rce , et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 724 F. 2d 753.

No. 83-1735. Oregon  v . United  State s  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 723 F. 2d 1394.

No. 83-1740. Senn  Trucking  Co . v . Wasson  et  al . Sup. 
Ct. S. C. Certiorari denied. Reported below: 280 S. C. 279, 312 
S. E. 2d 252.

No. 83-1749. Heinrich  Schmidt  Reederei  v . Byrd , 
as  Admini stratri x  of  the  Est ate  of  Byrd . C. A. 11th Cir. 
Certiorari denied. Reported below: 722 F. 2d 114.

No. 83-1765. Bray  et  al . v . Michi gan  et  al . Sup. Ct. 
Mich. Certiorari denied. Reported below: 418 Mich. 149, 341 
N. W. 2d 92.
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No. 83-1774. Raym ark  Indust ries , Inc . v . Clay  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 722 F. 2d 
1289.

No. 83-1784. Port  Houst on  Marine , Inc . v . Dockside  
Terminal  Servi ces , Inc . Ct. App. Tex., 1st Sup. Jud. Dist. 
Certiorari denied. Reported below: 658 S. W. 2d 191.

No. 83-1786. Aarsvold  et  al . v . Greyhound  Lines , Inc ., 
et  al . C. A. 8th Cir. Certiorari denied. Reported below: 724 
F. 2d 72.

No. 83-1794. Regan  v . Town  of  Brookhav en . C. A. 2d 
Cir. Certiorari denied. Reported below: 732 F. 2d 142.

No. 83-1804. Sandusky  Real  Estate , Inc ., dba  Real  
Estate  One , et  al . v . Mc Donald  et  ux . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 725 F. 2d 684.

No. 83-1825. Cord  v . Neuhoff  et  al ., Co -Exec utor s  of  
the  Estate  of  Cord . Sup. Ct. Nev. Certiorari denied.

No. 83-1837. Watkins  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 723 F. 2d 904.

No. 83-1859. Fothergil l  v . United  States . C. A. 9th Cir.
Certiorari denied. Reported below: 725 F. 2d 691.

No. 83-1881. M & K Farms , Inc . v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 730 F. 2d 767.

No. 83-1883. Doamarel  v . Unit ed  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 729 F. 2d 1449.

No. 83-5846. Lee  v . Unit ed  State s . Ct. App. D. C. Cer-
tiorari denied.

No. 83-6277. Handy  v . Peck . C. A. 4th Cir. Certiorari 
denied. Reported below: 718 F. 2d 1090.

No. 83-6352. Goldade  v . Wyomi ng . Sup. Ct. Wyo. Certio-
rari denied. Reported below: 674 P. 2d 721.

No. 83-6457. Lee  v . Unite d  States . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 726 F. 2d 128.

No. 83-6466. Wolf  v . Gardner , Warden . C. A. 9th Cir.
Certiorari denied. Reported below: 730 F. 2d 772.
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No. 83-6469. Hastings  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 729 F. 2d 1462.

No. 83-6475. Cas tel lo  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 724 F. 2d 813.

No. 83-6516. Scoble  u, Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 729 F. 2d 1462.

No. 83-6617. Powel l  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 708 F. 2d 455 and 719 F. 2d 
1480.

No. 83-6626. Collins  v . Wester n Elect ric  Co ., Inc . 
C. A. 7th Cir. Certiorari denied.

No. 83-6638. Koeni g  v . New  Jerse y . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 83-6641. Wells  v . Israel , Superi ntendent , Waupun  
Correction al  Inst itut ion , et  al . C. A. 7th Cir. Certiorari 
denied. Reported below: 727 F. 2d 1112.

No. 83-6642. Sanders  v . Fair , Commissi oner , Mass achu -
set ts  Departm ent  of  Corrections , et  al . C. A. 1st Cir. 
Certiorari denied. Reported below: 728 F. 2d 557.

No. 83-6645. Phillips  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 446 So. 2d 57.

No. 83-6648. Richards on  v . Sherif f  of  Johns ton  County  
et  al . C. A. 4th Cir. Certiorari denied. Reported below: 723 
F. 2d 902.

No. 83-6649. Slater  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 727 F. 2d 1110.

No. 83-6651. Naff  v . Oklahom a . Ct. Crim. App. Okla. 
Certiorari denied.

No. 83-6658. Farley  v . Saunders  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 729 F. 2d 1452.

No. 83-6724. Wabbington  v . Alabama . Ct. Crim. App. 
Ala. Certiorari denied. Reported below: 446 So. 2d 665.

No. 83-6728. Alley  v . Unite d  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 729 F. 2d 1455.
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No. 83-6735. Pablo -Lugones  v . United  State s . C. A. 
11th Cir. Certiorari denied. Reported below: 725 F. 2d 624.

No. 83-6737. Threat  v . United  State s . C. A. 10th Cir. 
Certiorari denied. Reported below: 733 F. 2d 1360.

No. 83-6739. Ponce  de  Leon  v . Unit ed  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 719 F. 2d 1453.

No. 83-6743. Cooper  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 725 F. 2d 670.

No. 83-6744. Russe ll  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 729 F. 2d 780.

No. 83-6745. Mc Kinney  v . United  States . Ct. App. D. C. 
Certiorari denied.

No. 83-6747. Odom  v . Unit ed  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 729 F. 2d 1466.

No. 83-6750. Hill  v . Unite d  State s . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 729 F. 2d 1455.

No. 83-6754. Rusk  v . Maryl and . C. A. 4th Cir. Certiorari 
denied. Reported below: 729 F. 2d 1454.

No. 83-6762. Evans  v . Unite d  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 735 F. 2d 1348.

No. 83-6764. Garcia -Array  v . United  State s . C. A. 11th 
Cir. Certiorari denied. Reported below: 729 F. 2d 1466.

No. 83-778. Wambheim  et  al . v . J. C. Penne y  Co ., Inc . 
C. A. 9th Cir. Certiorari denied. Justi ce  Blackm un  took no 
part in the consideration or decision of this petition. Reported 
below: 705 F. 2d 1492.

No. 83-1498. Black  Citizen s  for  a  Fair  Media  et  al . v . 
Federal  Comm unications  Commis sion  et  al . C. A. D. C. 
Cir. Certiorari denied. Just ice  Marshall  took no part in the 
consideration or decision of this petition. Reported below: 231 
U. S. App. D. C. 163, 719 F. 2d 407.

No. 83-1509. Murp hy  Oil  Corp . v . Naph -Sol  Refining  Co .; 
and

No. 83-1515. Mobil  Oil  Corp , et  al . v . United  States  De -
partm ent  of  Energy  et  al . Temp. Emerg. Ct. App. Certio-
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rari denied. Justice  O’Connor  took no part in the consideration 
or decision of these petitions. Reported below: 728 F. 2d 1477.

No. 83-1555. Hoopa  Valley  Trib e of  Indian s v . Short  
et  AL.; and

No. 83-1638. Eddy  et  al . v . Unite d  States  et  al . C. A. 
Fed. Cir. Motion of Cherokee Nation of Oklahoma et al. for leave 
to file a brief as amici curiae in No. 83-1555 granted. Certiorari 
denied. Reported below: 719 F. 2d 1133.

No. 83-1558. Zant , Warde n  v . Willi s . C. A. flth Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 720 F. 2d 1212.

No. 83-1615. O’Rourke  v . Immigrat ion  and  Naturali za -
tion  Service . C. A. 2d Cir. Motion of petitioner to defer con-
sideration of the petition for writ of certiorari denied. Certiorari 
denied. Reported below: 742 F. 2d 1438.

No. 83-6425. Wayment  v . Regan , Secret ary  of  the  
Treasury , et  al . C. A. 10th Cir. Motion of petitioner to defer 
consideration of the petition for writ of certiorari denied. Certio-
rari denied. Reported below: 719 F. 2d 327.

No. 83-1752. Humphrey , Attor ney  General  of  Minn e -
sota , et  al . v. Northern  States  Power  Co . et  al . Sup. Ct. 
Minn. Motion of National Association of State Utility Consumer 
Advocates for leave to file a brief as amicus curiae granted. Cer-
tiorari denied. Reported below: 344 N. W. 2d 374.

No. 83-6260.
No. 83-6266.
No. 83-6452.
No. 83-6500.
No. 83-6608.

and
No. 83-6636.

Travaglia  v. Pennsylvani a . Sup. Ct. Pa.;
Les ko  v . Pennsy lvani a . Sup. Ct. Pa.;
Tokman  v. Missi ssip pi . Sup. Ct. Miss.; 
Dutton  v . Oklahoma . Ct. Crim. App. Okla.; 
Willis  v . Zant , Warden . C. A. 11th Cir.;

Guzman  v . New  Mexic o . Sup. Ct. N. M.
Certiorari denied. Reported below: Nos. 83-6260 and 83-6266, 
502 Pa. 474, 467 A. 2d 288; No. 83-6452, 435 So. 2d 664; No. 83- 
6500, 674 P. 2d 1134; No. 83-6608, 720 F. 2d 1212; No. 83-6636, 
100 N. M. 756, 676 P. 2d 1321.

Justice  Brennan  and Justi ce  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153,
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227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.
Rehearing Denied

No. 83-122. Hydro kine tics , Inc . v . Alaska  Mechanical , 
Inc ., 466 U. S. 962;

No. 83-1159. Kuntz  v . Winters  National  Bank  & Trust
Co. ET al ., 465 U. S. 1080;

No. 83-6145.
No. 83-6227.

466 U. S. 960;
No. 83-6494. 

ante, p. 1201;
No. 83-6513.

Palazzo  v . Gulf  Oil  Corp ., 465 U. S. 1070;
Perki ns  v . Thomps on , Governo r  of  Illinoi s ,

Rettig  v . Kent  City  Schoo l  Dis trict  et  al .,

Mc Donald  v . Leech , Attorney  General  of
Tenness ee , et  al ., ante, p. 1208; and

No. 83-6530. Bonner  v . Philadelphia  Intern ation al
Records  et  al ., 466 U. S. 977. Petitions for rehearing denied.

June  19, 1984
Miscellaneous Order

No. A-1030. Shrin er  v . Wainwright , Direc tor , Florida  
Depart ment  of  Corrections . Application for stay of execu-
tion of sentence of death, presented to Justice  Powell , and by 
him referred to the Court, is denied for the reasons stated in the 
opinion of the Court of Appeals for the Eleventh Circuit, 735 F. 2d 
1236 (1984). Just ice  Brennan  and Justice  Marshall  would 
grant the application. Just ice  Rehnquis t  took no part in the 
consideration or decision of this application.

June  25, 1984
Certiorari Granted—Vacated and Remanded

No. 83-507. Carpente rs  Pension  Trust  for  Southern  
Califor nia  v . Shelter  Framing  Corp , et  al . C. A. 9th Cir. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Pension Benefit Guaranty Corpora-
tion n . R. A. Gray & Co., ante, p. 717. Reported below: 705 
F. 2d 1502.
Miscellaneous Orders

No. A-1019. Holderman  v . United  States . D. C. Conn. 
Application for stay, addressed to The  Chief  Justice  and 
referred to the Court, denied.
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No. D-409. In re  Disbarme nt  of  Maier . Disbarment 
entered. [For earlier order herein, see 465 U. S. 1096.]

No. D-410. In re  Disbarme nt  of  Pacor . Disbarment 
entered. [For earlier order herein, see 465 U. S. 1096.]

No. D-417. In  re  Disbarme nt  of  Friedland . Disbarment 
entered. [For earlier order herein, see 466 U. S. 921.]

No. 83-240. Lawren ce  County  et  al . v . Lead -Deadwood  
School  Distri ct  No . 40-1. Sup. Ct. S. D. [Probable jurisdic-
tion noted, 466 U. S. 903.] Motion of National Association of 
Counties et al. for leave to file a brief as amici curiae granted.

No. 83-728. Herb ’s  Welding , Inc ., et  al . v . Gray  et  al . 
C. A. 5th Cir. [Certiorari granted, 465 U. S. 1098.] Motion of 
the Solicitor General for divided argument granted.

No. 83-1158. Esta te  of  Thornton  et  al . v . Caldor , Inc . 
Sup. Ct. Conn. [Certiorari granted, 465 U. S. 1078.] Motion 
of Connecticut for divided argument granted. Motion of the 
Solicitor General for leave to participate in oral argument as 
amicus curiae, for divided argument, and for additional time 
for oral argument denied.

No. 83-1234. Ashlan d  Oil , Inc ., et  al . v . Good  et  al .;
No. 83-1248. Mobil  Oil  Corp , et  al . v . Batchel der  et  

al .; and
No. 83-1278. Cities  Service  Oil  Co . et  al . v . Matz en  et  

al . Sup. Ct. Kan. Motions of the parties to defer consideration 
of the petitions for writs of certiorari granted. Justice  Powell  
and Justice  O’Connor  took no part in the consideration or 
decision of these motions.

No. 83-1427. Wainwright , Secret ary , Flori da  Depart -
ment  of  Corre ctio ns  v . Witt . C. A. 11th Cir. [Certiorari 
granted, 466 U. S. 957.] Motion of Texas District and County 
Attorneys Association for leave to file a brief as amicus curiae 
granted.
Certiorari Granted

No. 83-1452. Marrese  et  al . v . American  Academy  of  
Orthopaedi c  Surgeons . C. A. 7th Cir. Certiorari granted 
limited to Questions 1, 2, and 3 presented by the petition. Jus-
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tice  Blackm un  and Just ice  Stevens  took no part in the 
consideration or decision of this petition. Reported below: 726 
F. 2d 1150.
Certiorari Denied

No. 82-1649. Marroquin -Manrig uez  v . Imm igrati on  and  
Natural izat ion  Servi ce . C. A. 3d Cir. Certiorari denied. 
Reported below: 699 F. 2d 129.

No. 83-541. Republ ic  Industri es , Inc . v . Teams ters  
Joint  Council  No . 83 of  Virginia  Pensi on  Fund . C. A. 4th 
Cir. Certiorari denied. Reported below: 718 F. 2d 628.

No. 83-702. G & R Roofing  Co . v . Carpenters  Pensi on  
Trust  for  Southern  Calif orni a . C. A. 9th Cir. Certiorari 
denied. Reported below: 705 F. 2d 1502.

No. 83-1221. Dunagin  et  al . v . City  of  Oxford , Mis si s -
sip pi , et  AL.; and

No. 83-1244. Lama r  Outdoor  Advertis ing , Inc ., et  al . v . 
Miss iss ipp i State  Tax  Commi ssion  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 718 F. 2d 738.

No. 83-1246. Peick  et  al . v . Pens ion  Benefi t  Guaranty  
Corporat ion . C. A. 7th Cir. Certiorari denied. Reported 
below: 724 F. 2d 1247.

No. 83-1646. Sibley , Lind say  & Curr  Co ., a  Divis ion  of  
Associated  Dry  Goods  Corp . v . Baker y , Conf ect ion ery  & 
Tobacco  Workers  Internati onal  Union  of  Ameri ca , 
AFL-CIO, ET AL. C. A. 2d Cir. Certiorari denied. Reported 
below: 725 F. 2d 843.

No. 83-6410. Patte rso n  v . Heff ron  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 727 F. 2d 1110.

No. 83-6467. Miner  et  al . v . Brackney . C. A. 8th Cir. 
Certiorari denied. Reported below: 719 F. 2d 954.

No. 83-665. Buff alo  Teachers  Federa tion  et  al . v . 
Arthur  et  al . C. A. 2d Cir. Motion of American Federation 
of Teachers, AFL-CIO, for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 712 F. 2d 816.
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No. 83-5933. Garcia  v . Illinoi s . Sup. Ct. Ill. Certiorari 
denied. Reported below: 97 Ill. 2d 58, 454 N. E. 2d 274.

Just ice  Marshall , with whom Justi ce  Brennan  joins, 
dissenting.

Petitioner was charged with committing a variety of crimes with 
an accomplice, including four murders. He was convicted, sen-
tenced to death, and his conviction and sentence were affirmed by 
the Supreme Court of Illinois. 97 Ill. 2d 58, 454 N. E. 2d. 274 
(1983).

According to the Supreme Court of Illinois, the jurors were 
instructed that they could return guilty verdicts on the charges 
against petitioner "if they found that [he] had actually commited 
the crimes, or, alternatively, if they found that he was legally 
responsible for the conduct of the perpetrator under the Illinois 
accountability statute.” Id., at 83, 454 N. E. 2d, at 284.*  The 
Illinois Supreme Court concluded that the general verdict re-
turned by the jury failed "to reveal whether the jury found him 
guilty of actually killing anyone or whether he was convicted on 
the basis of accountability.” Id., at 84, 454 N. E. 2d, at 284. 
The Illinois Supreme Court held, however, that "[e]ven if we were 
to assume that [petitioner’s] murder convictions rested in part or 
completely on a theory of accountability, the imposition of the 
death sentence under the circumstances present here was permis-
sible.” Ibid. The death sentence would be permissible because, 
in the eyes of the Illinois Supreme Court, "the uncontroverted 
evidence presented at trial concerning [petitioner’s] conduct . . . 
clearly demonstrates that [petitioner] intended that lethal force 
would be employed.” Id., at 85, 454 N. E. 2d, at 285.

The Illinois Supreme Court was compelled to make this finding 
in order to preserve the State’s imposition of the death penalty 
upon petitioner. The compulsion derived from this Court’s deci-
sion in Enmund n . Florida, 458 U. S. 782 (1982). In Enmund 
this Court recognized "[s]ociety’s rejection of the death penalty 
for accomplice liability in felony murders,” id., at 794, by holding 
that the Eighth Amendment as incorporated by the Fourteenth 
Amendment prohibits States from imposing the death penalty in 
the absence of a finding that a participant in a felony murder 

*See Ill. Rev. Stat., ch. 38, H515—1 through 5-3 (1983).



ORDERS 1261

467 U. S. June 25, 1984

either killed, or attempted to kill, or intended that a killing take 
place or that lethal force be employed. Id., at 797. Here, the 
jury made no explicit finding that petitioner engaged in the con-
duct or possessed the intent which, under Enmund, is required 
for a valid death sentence. Rather, the Illinois Supreme Court 
supplied this finding.

The action taken by the Illinois Supreme Court contradicts this 
Court’s insistence, articulated in Enmund, that capital punish-
ment be tailored to a defendant’s own personal responsibility and 
moral guilt. That tailoring was forsaken here when the jury re-
turned a general verdict that failed to reveal whether petitioner 
had been convicted for murders he had actually committed himself 
or whether he had been convicted solely on the basis of his vicari-
ous responsibility for the crimes of his accomplice. The “remedy” 
the Illinois Supreme Court created to address the ambiguity of the 
jury’s verdict—setting itself up as a finder of fact on the issue of 
intent—contravenes a related tenet of this Court’s death penalty 
jurisprudence: that the uniquely harsh consequence entailed by 
capital punishment demands the greatest possible exactitude in 
the factfinding process. See, e. g., Beck v. Alabama, 447 U. S. 
625 (1980); Godfrey v. Georgia, 446 U. S. 420 (1980). The ruling 
of the Illinois Supreme Court mocks this standard by attempting 
to derive from a cold paper record a subtle factual determination 
best left in the hands of juries or trial courts that have had the 
opportunity to view witness demeanor and other delicate nuances 
that cannot be captured by written transcipts. Confronted with 
“a level of uncertainty [in] the factfinding process that cannot be 
tolerated in a capital case,” Beck v. Alabama, supra, at 643, this 
Court should either vacate petitioner’s sentence and remand with 
instructions that he be resentenced in a fashion that excludes the 
imposition of capital punishment or grant certiorari and give ple-
nary consideration to petitioner’s claim. I therefore respectfully 
dissent.

No. 83-6211. Harri s  v . Texas . Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 658 S. W. 2d 180.

Justice  Marshall , with whom Justice  Brennan  joins, 
dissenting.

A grand jury in Harris County, Tex., indicted petitioner for the 
sexual assault of a white woman. Petitioner, a Negro with no 
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previous criminal record, denied the charge and maintained that 
he was at home at the time of the crime. There were no wit-
nesses to the assault, and no physical evidence linking petitioner 
to the offense. From the nature of the State’s case, it was clear 
that petitioner’s fate would turn on whether the jury accepted the 
identification of the white victim or believed the sworn denial of a 
Negro defendant. After an extensive voir dire and for-cause 
challenges, eight Negroes were left in the jury panel. The pros-
ecution then used eight peremptory challenges to remove these 
Negroes. With its two remaining peremptories, the prosecution 
removed the two members of the venire with Hispanic surnames. 
Over defense counsel’s objection, an all-white jury proceeded to 
convict petitioner of the offense charged. Petitioner was sen-
tenced to 12 years in the Texas Department of Corrections.

This petition presents what I consider to be a prima facie vi-
olation of the Sixth and Fourteenth Amendments. Petitioner’s 
defense rested entirely on the jury’s assessment of the credibility 
of two witnesess, one Negro and one white. Under these circum-
stances, when the prosecution challenges every Negro member 
of the venire, the inescapable implication is that the prosecutor 
proceeded on the assumption that Negro jurors would be more 
likely than white jurors to believe a Negro defendant’s version of 
the facts. In Taylor v. Louisiana, 419 U. S. 522, 528 (1975), the 
Court held that criminal defendants are entitled to a jury drawn 
from a “representative cross section of the community.” When 
the prosecution employs its peremptory challenges to remove from 
jury participation all Negro jurors, the right guaranteed in Taylor 
is denied just as effectively as it would be had Negroes not been 
included on the jury rolls in the first place.

Over the past year, I have repeatedly urged my colleagues to 
grant certiorari in similar cases in which state prosecutors have 
blatantly employed peremptory challenges to remove Negro ju-
rors. See 'Williams v. Illinois, 466 U. S. 981 (1984) (Marshall , 
J., dissenting); Gilliard v. Mississippi, 464 U. S. 867 (1983) (Mar -
shall , J., dissenting); McCray v. New York, 461 U. S. 961, 963 
(1983) (Marsh all , J., dissenting). The Court, however, remains 
satisfied that Swain n . Alabama, 380 U. S. 202 (1965), adequately 
protects criminal defendants against prosecutorial misuse of pe-
remptory challenges. As the facts of this case reveal, the Court’s 
reliance on Swain is grossly misplaced. If Swain protects any-
one, it is the prosecution.
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Under Swain it is presumed that prosecutors use peremptory 
challenges to obtain a fair and impartial jury. Id., at 222. That 
a prosecutor excludes all Negro jurors in a particular case does 
not rebut this presumption. To establish a Swain violation, a 
criminal defendant must demonstrate that the State has systemat-
ically excluded Negro jurors in case after case over an extended 
period of time. Id., at 223-224. In this case, petitioner’s attor-
ney gamely attempted to satisfy Swain’s burden of proof. De-
fense counsel set out to show that prosecutors in Harris County 
routinely employ peremptory challenges to exclude Negro jurors 
in cases involving the credibility of a white complainant and a 
Negro defendant. At a hearing held before the trial court, Judge 
Joseph Guarino, a Texas District Judge with 28 years of experi-
ence in the county’s criminal justice system, testified on behalf of 
petitioner. Judge Guarino stated he could not recall a single in-
stance in which a Negro juror sat on a petit jury in a criminal case 
in which the complainant was white and the defendant Negro. 
Judge Miron Love, another judge from the county, agreed that in 
“most of those cases” the prosecution “‘would eliminate most of 
the black jurors’ through the exercise of peremptory challenges.” 
The testimony of Judge Guarino and Judge Love was corroborated 
by a variety of informed witnesses. Craig Washington, a defense 
attorney in the county, testified that in the past decade he had 
participated in roughly 140 criminal cases in which the complaining 
witness was white and the defendant Negro. In only two of these 
cases did Negroes ultimately sit on the jury, and in these cases it 
was only because the prosecution ran out of peremptory chal-
lenges. Jacquelyn Miles, a court reporter in Harris County, 
stated that over the last four years she had transcribed testimony 
in 20 to 25 criminal cases with white complaining witnesses and 
Negro defendants, and she could not recollect a single case in 
which a prospective Negro juror had been empaneled. Other 
witnesses for petitioner, including lawyers who had served under 
the county’s District Attorney, confirmed that in this class of 
cases, the exclusion of Negro jurors was “the general rule.”

In the face of this well-marshaled evidence, the county brazenly 
denied that it had a policy of excluding Negro jurors. A supervis-
ing attorney for the County District Attorney claimed that he had 
never advised prosecutors to exclude Negro jurors. In support of 
the county’s claim, several Assistant District Attorneys testified 
under oath as to trials in which Negroes had served on the jury 
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even though the case involved Negro defendants and white com-
plainants. A judge testifying on behalf of the county recalled 
numerous occasions on which Negroes had served on juries. The 
thrust of the county’s rebuttal was that petitioner’s witnesses 
were familiar with only a sampling of the county’s criminal docket 
whereas the county’s witnesses were exposed to the District At-
torney’s entire docket. Apparently, the trial judge found this line 
of argument convincing because he ruled that petitioner had failed 
to establish a constitutional violation under Swain v. Alabama.

The lesson to be drawn from petitioner’s case is that Swain is an 
insurmountable hurdle for criminal defendants. The prosecution 
will always be able to claim that it has greater familiarity with 
prosecutorial practices than defense counsel, and the prosecution 
will always deny that it has a policy of excluding Negro jurors. 
In even the most discriminatory jurisdictions, there will always be 
cases in which Negro jurors have at one time or another served on 
jury panels. If, therefore, an official denial of prosecutorial mis-
use buttressed by vague recollections of a few Negro jurors who 
have actually been empaneled is enough to rebut evidence of the 
quality presented by petitioner in this case, then as a practical 
matter it is impossible to satisfy the Swain standard. Cf. United 
States v. Childress, 715 F. 2d 1313, 1316 (CA8 1983) (en banc) 
(finding only two reported cases in which defendants had prevailed 
under Swain since 1965), cert, denied, 464 U. S. 1063 (1984).

In the 19 years since Swain was handed down, prosecutorial 
abuse of peremptory challenges has grown to epidemic proportions 
in certain regions of the country. See also Williams v. Illinois, 
supra. I respectfully dissent.

No. 83-6213. Evans  v . Miss iss ipp i . Sup. Ct. Miss.; and
No. 83-6419. Delap  v . Flori da . Sup. Ct. Fla. Certiorari 

denied. Reported below: No. 83-6213, 441 So. 2d 520; No. 83- 
6419, 440 So. 2d 1242.

Justi ce  Brennan  and Justi ce  Marsh all , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg n . Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 83-6454. Sanson  v. Unite d  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 727 F. 2d 1113.
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Justice  White , dissenting.
In Ohio v. Roberts, 448 U. S. 56 (1980), the Court held that the 

introduction of hearsay statements against a criminal defendant 
will not violate the Confrontation Clause if two requirements are 
satisfied. First, the prosecution must ordinarily demonstrate the 
unavailability of the declarant; second, the statements must bear 
sufficient “indicia of reliability.” Id., at 65-66. The Court noted 
that “[r]eliability can be inferred without more in a case where the 
evidence falls within a firmly rooted hearsay exception.” Id., at 
66. The question presented in this case is whether statements 
that satisfy Federal Rule of Evidence 801(d)(2)(E), which provides 
for the admissibility of statements of co-conspirators, necessarily 
satisfy the requirements of the Confrontation Clause.

The Circuits are divided on the question whether co-conspirator 
statements fall within the “firmly rooted hearsay exception” 
language of Roberts or whether, instead, a case-by-case inquiry 
into reliability is required. In this case, the Court of Appeals for 
the Seventh Circuit in an unpublished order held that Rule 
801(d)(2)(E) provides adequate assurances of reliability. Like-
wise, the First, Fourth, and Fifth Circuits have also held that the 
Rule 801(d)(2)(E) requirements are identical to the requirements 
of the Confrontation Clause. See Ottomano v. United States, 468 
F. 2d 269, 273 (CAI 1972), cert, denied, 409 U. S. 1128 (1973); 
United States v. Lurz, 666 F. 2d 69, 80-81 (CA4 1981), cert, 
denied, 455 U. S. 1005 (1982); United States v. Peacock, 654 F. 2d 
339, 349-350 (CA5 1981), cert, denied, 464 U. S. 965 (1983). On 
the other hand, the Second, Third, Eighth, and Ninth Circuits 
have held that the requirements are not identical and that courts 
must assess the circumstances of each case to determine whether 
the statements carry with them sufficient indicia of reliability. 
See United States v. Wright, 588 F. 2d 31, 37-38 (CA2 1978), cert, 
denied, 440 U. S. 917 (1979); United States v. Ammar, 714 F. 2d 
238, 254-257 (CA3), cert, denied sub nom. Stillman v. United 
States, 464 U. S. 936 (1983); United States v. Kelley, 526 F. 2d 
615, 620-621 (CA8 1975), cert, denied, 424 U. S. 971 (1976); 
United States v. Perez, 658 F. 2d 654, 660, and n. 5 (CA9 1981).

Because of the substantial confusion surrounding this frequently 
recurring issue, I would grant certiorari to resolve the conflict.

No. 83-6567. Arnold  v . South  Carolina ; and
No. 83-6575. Plath  v . South  Carolina . Sup. Ct. S. C. 

Certiorari denied. Reported below: 281 S. C. 1, 313 S. E. 2d 619.
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Justi ce  Marshall , with whom Justi ce  Brennan  joins, 
dissenting.

Petitioners were convicted of murder and sentenced to death. 
On appeal, the convictions were affirmed but the sentences were 
reversed due to an improper argument the prosecution made to 
the jury at the sentencing hearing. 277 S. C. 126, 284 S. E. 2d 
221 (1981). On remand, petitioners were again sentenced to 
death. They challenge that sentence on the ground that the trial 
court erred by allowing the jury to view the site of the murder 
without the presence of either the defense or the prosecution 
attorneys and also by making no arrangements to record what 
transpired at the jury-viewing. Petitioners claim that the trial 
court’s action denied them their right under the Sixth and Four-
teenth Amendments to effective assistance of counsel. Gideon v. 
Wainwright, 372 U. S. 335 (1963).

In rejecting petitioners’ claim, the Supreme Court of South Car-
olina principally relied upon Snyder v. Massachusetts, 291 U. S. 
97 (1934).*  In Snyder this Court held that the Due Process 
Clause of the Fourteenth Amendment was not violated by exclud-
ing a defendant from an on-site inspection by a jury. Snyder, 
however, is inapposite to the case at bar. First, Snyder involved 
whether a defendant had the right to be present at an on-site 
inspection by a jury. Here, the issue is whether a defendant had 
the right to have his attorney present at such a viewing. Second, 
and more importantly, in Snyder the defendant’s attorney was 
present and participated, along with the prosecutor, in directing 
the jury’s attention to various aspects of the location under inspec-
tion by the jury. Id., at 103-104. Here, all attorneys were 
excluded. Third, in Snyder, “everything that was said or done 
was taken by the stenographer and made part of the record of the 
trial.” Id., at 123-124 (Roberts, J., dissenting). Here, no record 

*The State claims that petitioners’ attorneys failed properly to object at 
trial to their exclusion from the jury inspection. Although petitioners’ attor-
neys do appear to have adequately objected, the South Carolina Supreme 
Court’s ruling on the merits of the federal constitutional issue posed by peti-
tioners removes any procedural bar that might have existed even if counsel 
had failed to object. See, e. g., Beecher v. Alabama, 389 U. S. 35, 37, n. 3 
(1967) (ruling by state court on merits of federal constitutional issue preserves 
issue for federal appellate review); Indiana ex rel. Anderson v. Brand, 303 
U. S. 95, 98 (1938).
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was made of what transpired at the inspection. The importance 
of a record is clearly indicated in that portion of the Snyder opin-
ion in which the Court criticized the trial judge for having made an 
improper comment to the jury during the inspection. Id., at 118. 
Although this Court excused the trial judge’s impropriety as 
harmless, the pertinent point is that the Court was at least able in 
Snyder to detect the trial judge’s error and measure its severity. 
By contrast, in this case the trial court’s failure to preserve a 
record has effectively nullified any sort of informed appellate 
review of the jury inspection.

It is doubtful, then, whether the trial court’s actions in this case 
would even have satisfied the standards prevailing at the time of 
Snyder, over 50 years ago. Far more doubtful is whether the 
trial court’s neglectful failures can satisfy present constitutional 
standards. By excluding petitioners’ attorneys from the jury 
inspection, the trial court violated petitioners’ right to counsel at 
every critical stage of the proceedings against them. See, e. g., 
Estelle v. Smith, 451 U. S. 454 (1981) (pretrial psychiatric exami-
nation); Mempa v. Rhay, 389 U. S. 128 (1967) (sentencing); 
United States v. Wade, 388 U. S. 218 (1967) (pretrial identification 
procedure). Furthermore, the trial judge’s failure to keep a 
record of the jury inspection contravenes this Court’s insistence 
that the unique nature of the death penalty demands uniquely 
stringent policing of the factfinding process. See Beck v. 
Alabama, 4A1 U. S. 625 (1980); Godfrey v. Georgia, 446 U. S. 
420 (1980); Woodson v. North Carolina, 428 U. S. 280 (1976).

Because petitioners have raised substantial federal constitu-
tional issues that take on added urgency in light of the death 
sentences pending against them, I dissent from the Court’s denial 
of certiorari.
Rehearing Denied

No. 82-1246. Bose  Corp . v . Consume rs  Union  of  United  
States , Inc ., 466 U. S. 485;

No. 82-1554. Stric kland , Supe rinten dent , Florid a  
State  Prison , et  al . v . Washi ngton , 466 U. S. 668;

No. 82-2056. Escondi do  Mutual  Water  Co . et  al . v . La  
Jolla  Band  of  Miss ion  Indians  et  al ., 466 U. S. 765; and

No. 83-1521. Weiss  v . Emplo yer -Sheet  Metal  Workers  
Local  544 Pensi on  Trust  Plan  et  al ., 466 U. S. 972. Peti-
tions for rehearing denied.
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No. 83-1547. Novel  v . Louisiana  Expos ition  et  al ., 466 
U. S. 973;

No. 83-1574. City  of  Perr yton , Texas  v . Jacks  et  ux ., 466 
U. S. 973;

No. 83-1627. Safir  v . Dole , Secret ary  of  Trans por ta -
tion , et  al ., ante, p. 1206;

No. 83-1701. Boston  v . United  State s , 466 U. S. 974;
No. 83-5785. Will iam s  v . Illino is , 466 U. S. 981;
No. 83-5808. Porter  v . Mc Kaskle , Acting  Direc tor , 

Texas  Department  of  Corrections , 466 U. S. 984;
No. 83-5855. Moss v. United  State s , ante, p. 1207;
No. 83-6249. Miles ki  v . Maryl and , ante, p. 1207;
No. 83-6346. Tichnell  v . Maryl and ; and Calhoun  v . 

Maryland , 466 U. S. 993;
No. 83-6430. Henry  v . Wainw righ t , Secre tary , Florida  

Depa rtme nt  of  Correc tions , 466 U. S. 993;
No. 83-6583. Foste r  v . Stric kland , Warden , et  al ., 466 

U. S. 993; and
No. 83-6604. Venkates an  v . Intern atio nal  Union  of  

Operating  Engineer s , AFL-CIO, Local  Union  545-D, ante, 
p. 1218. Petitions for rehearing denied.

No. 82-1474. Hoove r  et  al . v . Ronw in  et  al ., 466 U. S. 
558. Petition for rehearing denied. Just ice  Rehnqui st  and 
Just ice  O’Connor  took no part in the consideration or decision of 
this petition.

No. 82-6840. James  v . Kentucky , 466 U. S. 341; and
No. 83-1288. Crim  v . Hunter , United  States  Attorney  

for  the  Northern  Dis trict  of  Califo rnia , 465 U. S. 1080. 
Petitions for rehearing denied. Justice  Mars hall  took no part 
in the consideration or decision of these petitions.

No. 83-5432 (A-1022). Baldw in  v . Maggio , Warden , Loui -
sia na  State  Penite ntiary , ante, p. 1220. Application to 
suspend the effect of the order denying certiorari, presented 
to Justice  White , and by him referred to the Court, denied. 
Just ice  Brennan  and Justice  Marsh all  would grant the ap-
plication. Petition for rehearing denied. Justice  Brenna n  
would grant rehearing.

No. 83-6296. Robins on  v . National  Union  Fire  Insur -
ance  Company  of  Pitts burgh , Pennsy lvania , 466 U. S. 941. 
Motion for leave to file petition for rehearing denied.
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Dismissal Under Rule 53

No. 83-1874. Mac Donald  v . Supe rior  Court  of  Califo r -
nia , Marin  County  (Mountanos , Real  Party  in  Interest ). 
Appeal from Ct. App. Cal., 1st App. Dist., dismissed under this 
Court’s Rule 53.
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ABANDONMENT OF RAILROAD LINES. See Interstate Commerce 
Act.

ABSTENTION. See Jurisdiction, 1.

ACCESS OF PUBLIC TO PRETRIAL SUPPRESSION HEARINGS. 
See Constitutional Law, X.

ADMINISTRATIVE ADJUDICATION OF DISABILITY BENEFIT 
CLAIMS. See Social Security Act.

ADVERTISING ALCOHOLIC BEVERAGES. See Federal Communi-
cations Commission.

AGRICULTURAL FAIR PRACTICES ACT OF 1967.
Farmers’ associations—Pre-emption of state law.—Act’s provisions per-

mitting individual farmers and other producers of agricultural commodities 
to join voluntarily in cooperative associations, and prohibiting such associa-
tions from interfering with such individuals’ rights, pre-empts Michigan 
Act insofar as it provides for accreditation of producers’ associations to 
serve as exclusive bargaining agent for all producers of a particular com-
modity, to collect service fees from nonmember producers, and to force 
them to sell their products under terms established by association. Michi-
gan Canners & Freezers Assn. v. Agricultural Marketing and Bargaining 
Bd., p. 461.

AGRICULTURAL MARKETING AGREEMENT ACT OF 1937.
Milk market orders—Judicial review—Consumers’ standing to sue.— 

Individual consumers of fluid dairy products have no standing to obtain 
judicial review of Secretary of Agriculture’s milk market orders, issued 
under Act, setting minimum prices that handlers (those who process dairy 
products) must pay to dairy farmers for “reconstituted milk.” Block v. 
Community Nutrition Institute, p. 340.

AIRPLANE ACCIDENTS. See Federal Tort Claims Act.

AIR POLLUTION. See Clean Air Act.

ALASKA. See Constitutional Law, I, 2.

ALCOHOLIC BEVERAGES ADVERTISING. See Federal Communi-
cations Commission.
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ALIENS. See Constitutional Law, V; Immigration and Nationality 
Act of 1952; National Labor Relations Act.

ANTITRUST ACTS. See also Motor Carrier Act of 1980.
Conspiracies—Parent corporation and subsidiary.—A parent corpora-

tion and its wholly owned subsidiary are incapable of conspiring with each 
other for purposes of § 1 of Sherman Act. Copperweld Corp. v. Independ-
ence Tube Corp., p. 752.

APPORTIONMENT OF WATERS BETWEEN STATES. See Water 
Rights.

ARIZONA. See Constitutional Law, II, 2.

ARMED FORCES. See Garnishment.

ASSISTANCE OF COUNSEL. See Constitutional Law, VIII.

ATTORNEYS’ PROMOTIONS IN PARTNERSHIP FIRMS. See Civil 
Rights Act of 1964, 2.

BACKPAY AWARDS. See National Labor Relations Act.

BIAS OF JURORS. See Constitutional Law, IX.

BONNEVILLE POWER ADMINISTRATION’S SALES OF HYDRO-
ELECTRIC POWER. See Pacific Northwest Electric Power Plan-
ning and Conservation Act.

BONNEVILLE PROJECT ACT OF 1937. See Pacific Northwest Elec-
tric Power Planning and Conservation Act.

BREATH-ANALYSIS TESTS. See Constitutional Law, III, 1.

“BUBBLE CONCEPT” AS TO AIR-POLLUTION CONTROL. See 
Clean Air Act.

BURDEN OF PROOF. See Water Rights.

CABLE TELEVISION ADVERTISING OF ALCOHOLIC BEVER-
AGES. See Federal Communications Commission.

CALIFORNIA. See Postal Service.

CAPITAL PUNISHMENT. See Constitutional Law, II, 2.

CERTIFICATION OF AIRCRAFT BY FEDERAL AVIATION 
AGENCY. See Federal Tort Claims Act.

CERTIORARI.
Improvident grant of writ—Validity of state statute.—Writ of certiorari 

was dismissed as improvidently granted since case did not provide an ap-
propriate vehicle for determining constitutionality of a New York statute 
prohibiting loitering in a public place for purpose of engaging in, or solicit-
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ing another to engage in, deviate sexual behavior. New York v. Uplinger, 
p. 246.

CHARITABLE ORGANIZATIONS’ FUNDRAISING EXPENSES.
See Constitutional Law, VI, 1.

CITIZENSHIP REQUIREMENT FOR NOTARIES PUBLIC. See 
Constitutional Law, V.

CIVIL RIGHTS ACT OF 1866.
Employment discrimination—Suit for individual discrimination^-Ef- 

fect of earlier class action.—Petitioner bank employees were not precluded 
from maintaining an action against bank, alleging that each petitioner had 
been denied a promotion because of race in violation of 42 U. S. C. § 1981, 
by fact that they were members of class represented in an earlier class 
action where it was held that bank had not engaged in a pattern or practice 
of racial discrimination. Cooper v. Federal Reserve Bank of Richmond, 
p. 867.
CIVIL RIGHTS ACT OF 1871.

Conspiracy between public defenders and state officials—Public defend-
ers’ immunity.—Where respondent, whose state-court conviction was 
affirmed on appeal, filed an action in Federal District Court under 42 
U. S. C. § 1983 seeking to recover damages from petitioner public defend-
ers who had represented him in state proceedings, allegations that peti-
tioners had conspired with various state officials to secure respondent’s 
conviction were sufficient to assert conduct “under color of” state law for 
purposes of § 1983; petitioners were not immune from § 1983 liability for 
such alleged intentional misconduct. Tower v. Glover, p. 914.
CIVIL RIGHTS ACT OF 1964.

1. Employment discrimination—Consent decree—Enforcement or mod-
ification.—Where a consent decree was entered in a class action by 
black members of Memphis Fire Department alleging racial discrimina-
tion in hiring and promotions in violation of Act’s Title VII, and, when a 
subsequent reduction of city employees was required, District Court pre-
liminarily enjoined Department from following its seniority system, result-
ing in layoffs of white employees with more seniority than retained black 
employees, such injunction could not be justified either as an effort to 
enforce or to modify consent decree; litigation was not moot even though all 
employees affected by layoffs had been restored to duty or offered back 
their old positions. Firefighters v. Stotts, p. 561.

2. Sex discrimination—Law firm partnership—Failure to advance fe-
male associate to partnership.—In petitioner’s action against respondent 
law firm alleging that (1) when she accepted employment with respondent 
as an associate she relied on representation that associates would be con-
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sidered for partnership “on a fair and equal basis,” (2) such promise created 
a binding employment contract, and (3) respondent discriminated on the 
basis of sex when it failed to invite her to become a partner, complaint 
stated a claim under Title VII of Act. Hishon v. King & Spalding, p. 69.
CIVIL RIGHTS ACT OF 1968. See Jurisdiction, 2.
CLASS-ACTION JUDGMENT AS AFFECTING SUBSEQUENT INDI-

VIDUAL SUITS BY CLASS MEMBERS. See Civil Rights Act 
of 1866.

CLAYTON ACT. See Antitrust Acts.
CLEAN AIR ACT.

“Stationary source” of air pollution—Plantwide definition.—Where, 
pursuant to Act, Environmental Protection Agency promulgated regula-
tions authorizing States to adopt a plantwide definition of statutory term 
“stationary source” of air pollution under which a plant may install or mod-
ify equipment without meeting permit conditions if total plant emissions 
are not increased, EPA’s plantwide definition was a permissible construc-
tion of statute. Chevron U. S. A. Inc. v. Natural Resources Defense 
Council, Inc., p. 837.
CLOSING PRETRIAL SUPPRESSION HEARINGS TO PUBLIC.

See Constitutional Law, X.
COLORADO. See Water Rights.
COLOR OF STATE LAW. See Civil Rights Act of 1871.
COMMERCE CLAUSE. See Constitutional Law, I.
COMMUNICATIONS ACT OF 1934. See Federal Communications 

Commission.
COMPREHENSIVE EMPLOYMENT AND TRAINING ACT. See 

Estoppel.
CONDEMNATION ACTIONS. See Constitutional Law, IV; Interstate 

Commerce Act; Jurisdiction, 1.
CONFRONTATION CLAUSE. See Securities and Exchange Com-

mission.
CONSENT DECREES. See Civil Rights Act of 1964, 1.
CONSPIRACY. See Antitrust Acts; Civil Rights Act of 1871.
CONSTITUTIONAL LAW. See also Certiorari; Criminal Law; Federal 

Communications Commission; Jurisdiction; National Labor Rela-
tions Act; Securities and Exchange Commission.

I. Commerce Clause.
1. State wholesale gross receipts tax—Validity.—A West Virginia stat-

ute imposing a gross receipts tax on wholesale businesses but exempting
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local manufacturers, who are subject to a higher manufacturing tax, uncon-
stitutionally discriminates against interstate commerce. Armco Inc. v. 
Hardesty, p. 638.

2. Timber taken from state lands—Processing in State prior to export.— 
Court of Appeals erred in holding that Alaska’s requirement that timber 
taken from state lands be processed within State prior to export was au-
thorized by Congress’ endorsement of a similar requirement as to timber 
taken from federal lands in Alaska, and thus did not violate Commerce 
Clause. South-Central Timber Development, Inc. v. Wunnicke, p. 82.

IL Double Jeopardy.
1. Guilty pleas to lesser included offenses—Trial on greater charges.— 

Where, as a result of a killing and a theft of property, respondent was 
indicted on counts of murder, involuntary manslaughter, aggravated rob-
bery, and grand theft, and state trial court, over State’s objection, ac-
cepted guilty pleas to lesser included offenses of involuntary manslaughter 
and grand theft, court erred in dismissing murder and aggravated robbery 
charges (to which respondent pleaded not guilty) on ground that Double 
Jeopardy Clause prohibited State from continuing prosecution on those 
charges. Ohio v. Johnson, p. 493.

2. Murder conviction—Life sentence—Death penalty on resentencing.— 
Double Jeopardy Clause prohibited Arizona from sentencing respondent 
to death where (1) jury convicted him of first-degree murder and armed 
robbery and trial judge, after sentencing hearing, found no aggravating or 
mitigating circumstances and, as required by state law, sentenced respond-
ent on murder conviction to life imprisonment without possibility of parole 
for 25 years, (2) Arizona Supreme Court held that trial judge erred in 
interpreting statutory aggravating circumstance of killing for “pecuniary 
gain” as applying only to contract killings, and (3) after a new sentencing 
hearing on remand, trial court sentenced respondent to death. Arizona 
v. Rumsey, p. 203.

III. Due Process.
1. Breath-analysis tests—Preservation of breath samples.—Due process 

does not require that law enforcement agencies preserve breath samples in 
order to introduce breath-analysis test results at trial; thus, Constitution 
was not violated by State’s failure to preserve samples of breath of re-
spondents, who were charged with drunken driving and who sought to sup-
press test results on ground that they could have used samples to impeach 
results. California v. Trombetta, p. 479.

2. Multiemployer pension plans—Employer's withdrawal liability.— 
Due Process Clause of Fifth Amendment was not violated by application, 
during 5-month period prior to enactment of Multiemployer Pension Plan 
Amendments Act of 1980, of Act’s provisions requiring an employer with-
drawing from a multiemployer pension plan to pay plan employer’s pro-
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portionate share of plan’s “unfunded vested benefits.” Pension Benefit 
Guaranty Corporation v. R. A. Gray & Co., p. 717.

3. Pretrial detention of accused juvenile delinquent—Validity of state 
statute.—Due Process Clause was not violated by a New York statute 
authorizing pretrial detention of an accused juvenile delinquent based on a 
finding that there was a “serious risk” that juvenile “may before the return 
date commit an act which if committed by an adult would constitute a 
crime.” Schall v. Martin, p. 253.

IV. Eminent Domain.
1. Condemnation action—Time of taking—Interest on award.—Where 

(1) Government filed a condemnation complaint against petitioner under 
42 U. S. C. § 257 in 1978, (2) District Court ultimately entered judgment 
awarding petitioner a specific amount, plus interest from date of complaint 
until Government deposited adjudicated value of land with court, and (3) 
Government deposited amount and acquired title on March 26,1982, taking 
of petitioner’s land—entitling it to just compensation under Fifth Amend-
ment—occurred on latter date and, because award was paid on that date, 
no interest was due thereon. Kirby Forest Industries, Inc. v. United 
States, p. 1.

2. Taking of property for “public use”—Validity of Hawaii statute.— 
“Public use” requirement of Fifth Amendment was not violated by Hawaii 
statute creating a land condemnation scheme whereby title to real prop-
erty was taken from owners and transferred to lessees in order to reduce 
concentration of land ownership. Hawaii Housing Authority v. Midkiff, 
p. 229.

V. Equal Protection of the Laws.
Notaries public—Citizenship requirement.—Under applicable “strict 

scrutiny” standard of judicial review, Texas statute requiring that a notary 
public be a United States’ citizen violated resident aliens’ rights under 
Equal Protection Clause. Bernal v. Fainter, p. 216.

VI. Freedom of Speech.
1. Charitable organizations—Limitation of fundraising expenses— 

Validity of statute.—A Maryland statute prohibiting a charitable orga-
nization, in connection with any fundraising activity, from paying expenses 
of more than 25% of amount raised is overbroad and violates First Amend-
ment, regardless of provision authorizing a waiver where limitation would 
effectively prevent organization from raising contributions; respondent 
professional fundraiser had standing to challenge statute in a state-court 
action alleging that it regularly charged certain customers more than 25% 
limitation, that one customer was reluctant to enter contract because of 
limitation, and that petitioner Secretary of State had threatened prosecu-
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tion under statute. Secretary of State of Md. v. Joseph H. Munson Co., 
p. 947.

2. Defamation action—Discovery—Protective order.—Where, in a defa-
mation action arising from newspaper stories about a religious foundation 
and its leader, Washington state court ordered discovery disclosure by 
plaintiffs of information concerning foundation members and donors, and, 
pursuant to state discovery Rules, court also issued a protective order 
prohibiting defendants from publishing, disseminating, or using such in-
formation in any way except where necessary to prepare for and try case, 
protective order did not violate First Amendment. Seattle Times Co. v. 
Rhinehart, p. 20.
VII. Privilege against Self-Incrimination.

Miranda warnings—“Public safety” exception.—Where (1) a rape victim 
told police that assailant had just entered a nearby supermarket and had 
a gun, (2) officer spotted respondent (who matched description given by 
victim) in store and caught him after a chase, (3) after frisking respondent, 
discovering an empty holster, and handcuffing him, officer asked where 
gun was, (4) respondent nodded and said that “the gun is over there,” and 
(5) officer then retrieved gun, formally arrested respondent, and gave 
Miranda warnings, gun and respondent’s initial statement, as well as his 
subsequent statements, were admissible in a state prosecution for criminal 
possession of a weapon, notwithstanding officer’s failure to give Miranda 
warnings before attempting to locate gun, since situation warranted a 
“public safety” exception to Miranda requirements. New York v. 
Quarles, p. 649.

VIII. Right to Counsel.
1. Exclusionary rule—“Inevitable discovery” exception.—Where (1) fol-

lowing respondent’s arraignment, police informed his counsel that they 
would drive respondent to another city without questioning him, but an 
officer began a conversation that resulted in respondent’s making incrimi-
nating statements and directing police to victim’s body, and (2) extensive 
search of area that was in progress was then terminated, state court, at a 
trial that resulted in respondent’s murder conviction, properly admitted 
evidence as to body’s location and condition (respondent’s statements ob-
tained in violation of his Sixth Amendment right to counsel not having been 
offered in evidence) on ground that it would inevitably have been discov-
ered even if no constitutional violation had taken place. Nix v. Williams, 
p. 431.

2. Prisoners—Administrative detention.—Respondent federal prison-
ers—who were put in administrative isolated detention for periods of from 
8 to 19 months during investigations of murders of fellow inmates, were 
released from such detention when they were arraigned on federal indict-
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ments and counsel was appointed, and were ultimately convicted of mur-
der—were not constitutionally entitled to appointment of counsel while 
they were in administrative detention and before any adversary judicial 
proceedings had been initiated against them. United States v. Gouveia, 
p. 180.

IX. Right to Jury Trial.
Jurors’ impartiality—Pretrial publicity.—Where (1) respondent was 

convicted of murder and rape after a state-court jury trial, but on appeal 
was granted a new trial, (2) at second trial, court denied respondent’s 
motions for a change of venue on asserted ground that publicity precluded 
selection of an unbiased jury, (3) respondent was again convicted of 
murder, and conviction was affirmed on appeal, (4) Federal District Court, 
denying habeas corpus relief, rejected claim that respondent’s right to a 
fair trial by an impartial jury under Sixth and Fourteenth Amendments 
had been violated, and (5) Court of Appeals reversed, jurors’ voir dire 
testimony at second trial and record of publicity did not reveal kind of 
“wave of public passion” that would have made a fair trial unlikely; record 
did not overcome presumption of correctness, under 28 U. S. C. § 2254(d), 
of trial court’s findings related to seating a juror and alternate jurors over 
respondent’s challenges for cause. Patton v. Yount, p. 1025.

X. Right to Public Trial.
Wiretap evidence—Closing pretrial suppression hearing to public.— 

Where, prior to petitioners’ trial for violations of state racketeering and 
gambling statutes, (1) State moved to close to public a suppression hearing 
as to evidence relating to authorized wiretaps, (2) court ordered closure 
over petitioners’ objections, finding that insofar as wiretap evidence 
related to alleged offenders not then on trial, evidence would be tainted 
if made public and could not be used in future prosecutions, and (3) less 
than 2V2 hours of 7-day hearing were devoted to playing wiretap tapes, only 
a few of which involved persons not then before court, closure of entire 
hearing was unjustified under Sixth Amendment public trial guarantee. 
Waller v. Georgia, p. 39.

XL Taking of Property.
EPA’s use and disclosure of data—“Taking” for i(public” use.—With 

regard to Federal Insecticide, Fungicide, and Rodenticide Act’s provisions 
authorizing Environmental Protection Agency to consider, in connection 
with an application for registration of a covered product, a prior applicant’s 
data constituting a trade secret under state law, and to disclose such data 
to public, consideration or disclosure of prior applicant’s data submitted 
before October 22, 1972, or after September 30, 1978, does not effect a 
“taking” for purposes of Taking Clause, but consideration or disclosure 
of data submitted between those dates may constitute a “taking” under 
certain conditions and would be for a “public” rather than a “private” use;
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since Tucker Act remedy is available for any such “taking,” District Court 
erred in enjoining EPA from acting under FIFRA’s provisions. Ruckels- 
haus v. Monsanto Co., p. 986.

CONSUMER SUITS. See Agricultural Marketing Agreement Act of 
1937.

CONTRACT CLAUSE. See Constitutional Law, III, 2.

CONTRACTOR’S IMMUNITY FROM LIABILITY FOR INJURIES TO 
SUBCONTRACTOR’S EMPLOYEES. See Longshoremen’s and 
Harbor Workers’ Compensation Act.

COOPERATIVE ASSOCIATIONS. See Agricultural Fair Practices 
Act of 1967.

COPYRIGHT REVISION ACT OF 1976. See Federal Communica-
tions Commission.

CRIMINAL LAW. See also Certiorari; Constitutional Law, II; III, 1; 
VII-X.

Plea bargaining—Enforcement of prosecutor's sentencing offer.—Where 
(1) after respondent was convicted of burglary, assault, and murder 
charges, State Supreme Court set aside murder conviction, (2) deputy 
prosecutor then proposed that in exchange for a guilty plea to a charge of 
accessory after a felony murder, prosecutor would recommend a 21-year 
sentence to be served concurrently with burglary and assault sentences, 
(3) when respondent communicated acceptance of offer, prosecutor with-
drew it and made a second offer with sentence to be served consecutively 
to other sentences, and (4) after respondent accepted, and was sentenced 
pursuant to, second offer, he sought federal habeas corpus relief to enforce 
first offer, respondent’s acceptance of first proposed plea bargain did not 
create a constitutional right to have bargain specifically enforced, and 
he could not successfully attack his subsequent guilty plea. Mabry v. 
Johnson, p. 504.

CUSTODIAL INTERROGATIONS. See Constitutional Law, VII.
DEADLINES FOR ADMINISTRATIVE ADJUDICATION OF DIS-

ABILITY BENEFIT CLAIMS. See Social Security Act.

DEATH PENALTY. See Constitutional Law, II, 2.

DEFAMATION. See Constitutional Law, VI, 2.
DEPORTATION OF ALIENS. See Immigration and Nationality Act 

of 1952.

DETENTION OF ACCUSED JUVENILE DELINQUENTS. See Con-
stitutional Law, III, 3.

DEVIATE SEXUAL BEHAVIOR. See Certiorari.



1280 INDEX

DISABILITY BENEFITS. See Social Security Act.
DISCLOSURE OF INFORMATION BY ENVIRONMENTAL PRO-

TECTION AGENCY. See Constitutional Law, XL

DISCOVERY IN DEFAMATION ACTIONS. See Constitutional Law, 
VI, 2.

“DISCRETIONARY FUNCTION” EXCEPTION OF FEDERAL TORT 
CLAIMS ACT. See Federal Tort Claims Act.

DISCRIMINATION AGAINST INTERSTATE COMMERCE. See Con-
stitutional Law, I, 1.

DISCRIMINATION BASED ON CITIZENSHIP. See Constitutional 
Law, V.

DISCRIMINATION BASED ON RACE. See Civil Rights Act of 1866; 
Civil Rights Act of 1964, 1.

DISCRIMINATION BASED ON SEX. See Civil Rights Act of 1964, 2.

DISCRIMINATION IN EMPLOYMENT. See Civil Rights Act of 1866; 
Civil Rights Act of 1964.

DISTRICT COURTS. See Jurisdiction, 1.

DIVERSION OF WATERS. See Water Rights.

DOUBLE JEOPARDY. See Constitutional Law, II.

DRUNKEN DRIVING. See Constitutional Law, III, 1.

DUE PROCESS. See Constitutional Law, III; Securities and Ex-
change Commission.

ELECTIONS OF UNION OFFICERS. See Labor-Management Re-
porting and Disclosure Act of 1959.

EMINENT DOMAIN. See Constitutional Law, IV; Interstate Com-
merce Act; Jurisdiction, 1.

EMPLOYEE RETIREMENT INCOME SECURITY ACT. See Con-
stitutional Law, III, 2.

EMPLOYER AND EMPLOYEES. See Civil Rights Act of 1866; Civil 
Rights Act of 1964; Constitutional Law, III, 2; Federal Employees’ 
Compensation Act; Garnishment; Longshoremen’s and Harbor 
Workers’ Compensation Act; National Labor Relations Act.

EMPLOYER’S REPORTING ILLEGAL ALIEN EMPLOYEES TO 
IMMIGRATION AND NATURALIZATION SERVICE. See Na-
tional Labor Relations Act.

EMPLOYMENT DISCRIMINATION. See Civil Rights Act of 1866; 
Civil Rights Act of 1964.
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ENVIRONMENTAL PROTECTION AGENCY. See Clean Air Act; 
Constitutional Law, XL

EQUAL PROTECTION OF THE LAWS. See Constitutional Law, V.

ESTOPPEL.
Medicare overpayments—Repayment to Government—Fiscal intermedi-

ary’s erroneous advice.—Where (1) respondent received Government re-
imbursement, through a fiscal intermediary, for respondent’s costs for 
home health care services it provided under Medicare program, (2) an offi-
cial of intermediary gave erroneous advice to respondent that it need not 
deduct from such costs salaries of its employees paid by a federal grant 
under Comprehensive Employment and Training Act, and (3) ultimately 
repayment of Medicare overpayments was sought from respondent, Gov-
ernment was not estopped from recovering funds, since respondent did not 
demonstrate that traditional elements of an estoppel were present with 
respect to either its change in position or its reliance on advice of inter-
mediary’s official. Heckler v. Community Health Services of Crawford 
County, Inc., p. 51.

EVIDENCE. See Constitutional Law, III, 1; VIII, 1; Water Rights.

EXCLUDING PUBLIC FROM PRETRIAL SUPPRESSION HEAR-
INGS. See Constitutional Law, X.

EXCLUSIONARY RULE. See Constitutional Law, VIII, 1.

EXPORTATION OF TIMBER. See Constitutional Law, I, 2.

FARMERS’ ASSOCIATIONS. See Agricultural Fair Practices Act of 
1967.

FEDERAL AVIATION ACT OF 1958. See Federal Tort Claims Act.

FEDERAL AVIATION AGENCY’S CERTIFICATION OF AIR-
CRAFT. See Federal Tort Claims Act.

FEDERAL COMMUNICATIONS COMMISSION.
Cable television—Advertising alcoholic beverages—Pre-emption of state 

law.—In view of Commission’s regulations governing cable television, 
application of Oklahoma’s ban on advertising of alcoholic beverages to out- 
of-state signals carried by cable television systems in Oklahoma was pre-
empted by federal law; Twenty-first Amendment did not save Oklahoma’s 
advertising ban from pre-emption. Capital Cities Cable, Inc. v. Crisp, 
p. 691.

FEDERAL EMPLOYEES’ COMPENSATION ACT.
Third-party liability to employee—Damages award or settlement—Gov-

ernment’s right to reimbursement.—Under pertinent provision of Act, 
where Government has paid compensation to its employee or his beneficia-
ries, Government is entitled to reimbursement from any damages award
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or settlement made in satisfaction of third-party liability to employee or his 
beneficiaries for personal injury or death, regardless of whether award or 
settlement was for losses other than medical expenses and lost wages (such 
as pain and suffering). United States v. Lorenzetti, p. 167.
FEDERAL INSECTICIDE, FUNGICIDE, AND RODENTICIDE ACT.

See Constitutional Law, XI.

FEDERAL RULES OF CIVIL PROCEDURE. See Civil Rights Act of 
1866.

FEDERAL-STATE RELATIONS. See Agricultural Fair Practices 
Act of 1967; Clean Air Act; Federal Communications Commission; 
Garnishment; Interstate Commerce Act; Jurisdiction, 2; Postal 
Service.

FEDERAL TORT CLAIMS ACT.
“Discretionary function” exception—Airplane accidents—FAA’s certi-

fication of aircraft.—Act’s “discretionary function” exception barred re-
spondents’ wrongful-death and property damage actions against Govern-
ment resulting from airplane accidents, where respondents alleged that 
Federal Aviation Agency was negligent in certifying aircraft in question as 
safe for use in commercial aviation under Agency’s program of “spot check-
ing” aircraft manufacturers’ work to ensure that aircraft met Agency’s 
safety regulations. United States v. Varig Airlines, p. 797.

FEDERAL TRADE COMMISSION ACT. See Antitrust Acts.

FIFTH AMENDMENT. See Constitutional Law, II; III, 2; IV; VII;
XI; Jurisdiction, 1; Securities and Exchange Commission.

FIRST AMENDMENT. See Constitutional Law, VI; National Labor 
Relations Act.

FOURTEENTH AMENDMENT. See Constitutional Law, III, 1, 3;
V; IX.

FOURTH AMENDMENT. See Securities and Exchange Commission.

FREEDOM OF SPEECH. See Constitutional Law, VI.

FUNDRAISING EXPENSES OF CHARITABLE ORGANIZATIONS.
See Constitutional Law, VI, 1.

GARNISHMENT.
Government employee’s wages—Government’s liability.—Under 42 

U. S. C. § 659(f), Government cannot be held liable to its employee 
for honoring a writ of garnishment—such as one from an Alabama court 
directing Air Force’s withholding from pay of respondent officer, who was 
stationed in Alaska, to satisfy court’s judgment against respondent for 
alimony and child support—where writ is “regular on its face” and has been
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issued by a court with subject-matter jurisdiction, it not being necessary 
that court have personal jurisdiction over employee. United States v. 
Morton, p. 822.

GOVERNMENT EMPLOYEES. See Civil Rights Act of 1964, 1; Fed-
eral Employees’ Compensation Act; Garnishment.

GOVERNMENT’S SUBROGATION RIGHTS. See Federal Employ-
ees’ Compensation Act.

GROSS RECEIPTS TAXES. See Constitutional Law, I, 1.

GUILTY PLEAS. See Constitutional Law, II, 1; Criminal Law.

HABEAS CORPUS. See Constitutional Law, IX.

HARBOR WORKERS. See Longshoremen’s and Harbor Workers’ 
Compensation Act.

HAWAII. See Constitutional Law, IV, 2; Jurisdiction, 1.

HYDROELECTRIC POWER. See Pacific Northwest Electric Power 
Planning and Conservation Act.

IMMIGRATION AND NATIONALITY ACT OF 1952. See also Na-
tional Labor Relations Act.

Aliens—Deportation.—Under § 243(h) of Act—which prior to amend-
ment by Refugee Act of 1980 authorized withholding deportation of an 
alien if he “would be subject to persecution,” and which after amendment 
authorizes withholding deportation if his life or freedom “would be threat-
ened”—an alien must establish a “clear probability of persecution,” not just 
a “well-founded fear of persecution,” to avoid deportation. INS v. Stevie, 
p. 407.

IMMUNITY OF CONTRACTOR FROM LIABILITY FOR INJURIES 
TO SUBCONTRACTOR’S EMPLOYEES. See Longshoremen’s 
and Harbor Workers’ Compensation Act.

IMMUNITY OF POSTAL SERVICE FROM SUIT. See Postal Serv-
ice.

IMMUNITY OF PUBLIC DEFENDERS FROM DAMAGES LIABIL-
ITY. See Civil Rights Act of 1871.

IMPAIRMENT OF CONTRACTS. See Constitutional Law, III, 2.

IMPARTIALITY OF JURORS. See Constitutional Law, IX.

IMPROVIDENT GRANT OF CERTIORARI. See Certiorari.

INCOME TAXES. See Postal Service.

INDIANS. See Jurisdiction, 2.
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“INEVITABLE DISCOVERY” EXCEPTION TO EXCLUSIONARY 
RULE. See Constitutional Law, VIII, 1.

INTEREST ON EMINENT DOMAIN AWARDS. See Constitutional 
Law, IV, 1.

INTERSTATE COMMERCE. See Constitutional Law, I; Interstate 
Commerce Act; Motor Carrier Act of 1980.

INTERSTATE COMMERCE ACT. See also Motor Carrier Act of 1980.
Abandonment of railroad line—Pre-emption of state law.—Where (1) 

appellee rail carrier, pursuant to Act, obtained a certificate from Interstate 
Commerce Commission authorizing abandonment of a particular line after 
Minnesota shippers withdrew offer to subsidize operation of Minnesota 
segment of line, and (2) shippers then formed appellant carrier, planning to 
use a Minnesota statute to condemn such segment, appellant’s proposed 
application of Minnesota statute was not pre-empted by Act. Hayfield 
Northern R. Co. v. Chicago & North Western Transportation Co., p. 622.

INTERSTATE COMMERCE COMMISSION. See Interstate Com-
merce Act; Motor Carrier Act of 1980.

“INTRA-ENTERPRISE CONSPIRACY” DOCTRINE. See Antitrust 
Acts.

JUDICIAL REVIEW OF ADMINISTRATIVE ORDERS. See Agri-
cultural Marketing Agreement Act of 1937.

JUDICIAL SUPERVISION OF UNION OFFICERS’ ELECTIONS. 
See Labor-Management Reporting and Disclosure Act of 1959.

JURISDICTION. See also Garnishment.
1. Federal District Court—Abstention—Validity of state statute.— 

Federal District Court was not required to abstain from exercising its 
jurisdiction over action by owners of land in Hawaii challenging constitu-
tionality, under Fifth Amendment, of Hawaii statute creating a condemna-
tion scheme whereby title to real property was taken from owners and 
transferred to lessees in order to reduce concentration of land ownership. 
Hawaii Housing Authority v. Midkiff, p. 229.

2. North Dakota courts—Action by Indian Tribe.—Under applicable 
federal and state statutes, no federal law or policy required North Dakota 
courts to forgo jurisdiction of petitioner Indian Tribe’s suit alleging neg-
ligence and breach of a contract under which respondent North Dakota 
corporation designed and built a water-supply system on petitioner’s 
reservation in North Dakota. Three Affiliated Tribes of Fort Berthold 
Reservation v. Wold Engineering, P. C., p. 138.

JURORS’ IMPARTIALITY. See Constitutional Law, IX.
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JUST COMPENSATION CLAUSE. See Constitutional Law, IV; 
Jurisdiction, 1.

JUVENILE DELINQUENTS. See Constitutional Law, III, 3.

LABOR-MANAGEMENT REPORTING AND DISCLOSURE ACT OF 
1959.

Election of union officers—Judicial supervision.—Where respondent 
union members brought suit alleging that union and its officers had 
violated provisions of Title I of Act establishing various protections 
for members involved in union elections, District Court overstepped 
bounds of “appropriate” relief under Title I when it enjoined an ongoing 
election of union officers and ordered that a new election be held pur-
suant to court-imposed procedures. Furniture Moving Drivers v. Crow-
ley, p. 526.

LABOR UNION OFFICERS’ ELECTIONS. See Labor-Management
Reporting and Disclosure Act of 1959.

LAW FIRM PARTNERSHIPS. See Civil Rights Act of 1964, 2.

LESSER INCLUDED OFFENSES. See Constitutional Law, II, 1.

LIFE SENTENCE FOR MURDER AS PRECLUDING DEATH PEN-
ALTY ON RESENTENCING. See Constitutional Law, II, 2.

LIMITATIONS ON CHARITABLE ORGANIZATIONS’ FUND-
RAISING EXPENSES. See Constitutional Law, VI, 1.

LOITERING. See Certiorari.

LONGSHOREMEN’S AND HARBOR WORKERS’ COMPENSATION 
ACT.

“Employers’” immunity from tort liability—General contractors.— 
Act’s §5(a) grant of immunity to an “employer” from tort liability for 
work-related injuries of its employees if employer secures payment of 
compensation to employees under Act applies to general contractors who 
secure payment of compensation for injuries to subcontractors’ employees 
pursuant to § 4(a) of Act. Washington Metropolitan Area Transit Author-
ity v. Johnson, p. 925.

MARYLAND. See Constitutional Law, VI, 1.

MEDICARE. See Estoppel.
MICHIGAN. See Agricultural Fair Practices Act of 1967.
MILK PRICES. See Agricultural Marketing Agreement Act of 1937.
MINNESOTA. See Interstate Commerce Act.
MIRANDA WARNINGS. See Constitutional Law, VII.
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MODIFICATION OF CONSENT DECREES. See Civil Rights Act of 
1964, 1.

MOOTNESS. See Civil Rights Act of 1964, 1.

MOTOR CARRIER ACT OF 1980.
Motor-carrier rate bureaus—ICC’s retroactive rejection of tariffs.— 

Where Interstate Commerce Commission issued an interpretative ruling 
explaining how it would implement Act’s guidelines to which motor-carrier 
rate bureaus must conform to receive antitrust immunity—such ruling 
proposing a new remedy to enforce rate-bureau agreements whereby 
ICC would retroactively reject effective tariffs that had been submitted 
in violation of such agreements, thus resulting in rate-bureau overcharge 
liability—proposed new remedy was within ICC’s discretionary authority. 
ICC v. American Trucking Assns., Inc., p. 354.

MOTOR-CARRIER RATE BUREAUS. See Motor Carrier Act of 
1980.

MULTIEMPLOYER PENSION PLANS. See Constitutional Law, 
III, 2.

NATIONAL LABOR RELATIONS ACT.
Unfair labor practice—Illegal alien employees—Employer’s reporting to 

INS.—Where, after National Labor Relations Board overruled employer’s 
objections to union representation election on asserted ground that certain 
voters were illegal aliens, employer asked Immigration and Naturalization 
Service to check employees’ status, and, as a result of INS’s investigation, 
some employees voluntarily left country to avoid deportation, NLRB, in 
holding that employer had violated § 8(a)(3) of Act, reasonably interpreted 
Act as applying to unfair labor practices committed against undocumented 
aliens; Court of Appeals erred in modifying NLRB’s order so as to require 
(1) a minimum backpay award regardless of employees’ actual economic 
losses or legal availability for work, (2) employer to draft reinstatement 
offers in Spanish and to ensure verification of receipt, and (3) holding re-
instatement offers open for four years. Sure-Tan, Inc. v. NLRB, p. 883.
NATIONAL LABOR RELATIONS BOARD. See National Labor 

Relations Act.
NEW MEXICO. See Water Rights.
NEW YORK. See Certiorari; Constitutional Law, III, 3.
NORTH DAKOTA. See Jurisdiction, 2.
NOTARIES PUBLIC. See Constitutional Law, V.
NOTICE TO “TARGETS” OF SECURITIES AND EXCHANGE COM-

MISSION SUBPOENAS ISSUED TO THIRD PARTIES. See 
Securities and Exchange Commission.
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OKLAHOMA. See Federal Communications Commission.

OVERPAYMENTS UNDER MEDICARE PROGRAM. See Estoppel.

PACIFIC NORTHWEST ELECTRIC POWER PLANNING AND 
CONSERVATION ACT.

Sales of hydroelectric power—Bonneville Power Administration’s con-
tracts.—Administrator of Bonneville Power Administration’s interpreta-
tion of Act with regard to new contracts for Administration’s sales of 
hydroelectric power to direct-service industrial customers under which 
such customers received more power than they had under earlier con-
tracts, thereby reducing amount of power available to Administration’s 
“preference” customers, was reasonable, and Administrator had broad 
discretion to negotiate such new contracts. Aluminum Co. of America 
v. Central Lincoln Peoples’ Utility Dist., p. 380.

PARENT CORPORATION’S AND SUBSIDIARY’S ANTITRUST 
LIABILITY. See Antitrust Acts.

PATTERN OR PRACTICE OF EMPLOYMENT DISCRIMINATION. 
See Civil Rights Act of 1866.

PENSION PLANS. See Constitutional Law, III, 2.

“PERSECUTION” OF ALIENS AFTER DEPORTATION. See Immi-
gration and Nationality Act of 1952.

PESTICIDES. See Constitutional Law, XI.

PLEA BARGAINING. See Criminal Law.

POLICE INTERROGATIONS. See Constitutional Law, VII.

POLLUTION. See Clean Air Act.

POSTAL SERVICE.
Immunity from suit—Withholding employees’ delinquent taxes—State 

administrative process.—When appellant State Franchise Tax Board, pur-
suant to state law, served administrative process on appellee Postal 
Service to withhold amounts of delinquent state income taxes from wages 
of certain of appellee’s employees, appellee was “sued” within meaning 
of 39 U. S. C. § 401(1), which provides that appellee may “sue and be sued 
in its official name,” and appellee must respond to appellant’s process. 
Franchise Tax Bd. of Cal. v. USPS, p. 512.

PRE-EMPTION OF STATE LAW BY FEDERAL LAW. See Agri-
cultural Fair Practices Act of 1967; Federal Communications 
Commission; Interstate Commerce Act.

PRESERVATION OF BREATH SAMPLES. See Constitutional Law, 
III, 1.
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PRETRIAL DETENTION OF ACCUSED JUVENILE DELIN-
QUENTS. See Constitutional Law, III, 3.

PRETRIAL PUBLICITY. See Constitutional Law, IX.

PRISONERS’ RIGHT TO COUNSEL DURING CRIMINAL INVES-
TIGATION. See Constitutional Law, VIII, 2.

PRIVILEGE AGAINST SELF-INCRIMINATION. See Constitu-
tional Law, VII; Securities and Exchange Commission.

PROCESSING OF TIMBER. See Constitutional Law, I, 2.

PROSECUTION’S WITHDRAWAL OF PLEA BARGAINING OFFER. 
See Criminal Law.

PROTECTIVE ORDERS IN DISCOVERY PROCEEDINGS. See 
Constitutional Law, VI, 2.

PUBLIC DEFENDERS. See Civil Rights Act of 1871.

PUBLIC DISCLOSURE OF INFORMATION BY ENVIRONMEN-
TAL PROTECTION AGENCY. See Constitutional Law, XL

PUBLIC EMPLOYEES. See Civil Rights Act of 1964, 1; Federal Em-
ployees’ Compensation Act; Garnishment.

“PUBLIC SAFETY” EXCEPTION TO MIRANDA REQUIREMENTS. 
See Constitutional Law, VIL

PUBLIC TRIALS. See Constitutional Law, X.

“PUBLIC USE” OF PROPERTY TAKEN BY EMINENT DOMAIN.
See Constitutional Law, IV, 2.

RACIAL DISCRIMINATION. See Civil Rights Act of 1866; Civil 
Rights Act of 1964, 1.

RAILROADS. See Interstate Commerce Act.

RATES OF MOTOR CARRIERS. See Motor Carrier Act of 1980.

REFUGEE ACT OF 1980. See Immigration and Nationality Act of 
1952.

REGISTRATION OF PESTICIDES. See Constitutional Law, XL

REIMBURSEMENT OF MEDICARE OVERPAYMENTS. See 
Estoppel.

“RECONSTITUTED MILK” PRICES. See Agricultural Marketing 
Agreement Act of 1937.

RES JUDICATA. See Civil Rights Act of 1866.

RETIREMENT PENSION PLANS. See Constitutional Law, III, 2.
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RETROACTIVE APPLICATION OF STATUTES. See Constitutional 
Law, III, 2.

RIGHT TO COUNSEL. See Constitutional Law, VIII.

RIGHT TO FINANCIAL PRIVACY ACT. See Securities and Ex-
change Commission.

RIGHT TO JURY TRIAL. See Constitutional Law, IX.

RIGHT TO PETITION GOVERNMENT. See National Labor Rela-
tions Act.

RIGHT TO PUBLIC TRIAL. See Constitutional Law, X.

RIPARIAN RIGHTS. See Water Rights.

SALES OF HYDROELECTRIC POWER. See Pacific Northwest 
Electric Power Planning and Conservation Act.

SEARCHES AND SEIZURES. See Securities and Exchange Com-
mission.

SECRETARY OF AGRICULTURE’S MILK MARKET ORDERS. 
See Agricultural Marketing Agreement Act of 1937.

SECURITIES ACT OF 1933. See Securities and Exchange Com-
mission.

SECURITIES AND EXCHANGE COMMISSION.
Subpoenas issued to third parties—Notice to investigation “targets.”— 

Giving of notice to “targets” of nonpublic investigations into possible viola-
tions of securities laws when SEC issues subpoenas to third parties is 
within SEC’s discretion and is not required by Due Process Clause of Fifth 
Amendment, Confrontation Clause, Self-Incrimination Clause, Fourth 
Amendment, Securities Act of 1933, or Securities Exchange Act of 1934. 
SEC v. Jerry T. O’Brien, Inc., p. 735.

SECURITIES EXCHANGE ACT OF 1934. See Securities and Ex-
change Commission.

SECURITIES REGULATION. See Securities and Exchange Com-
mission.

SELF-INCRIMINATION. See Constitutional Law, VII; Securities 
and Exchange Commission.

SENIORITY SYSTEMS. See Civil Rights Act of 1964, 1.
SEX DISCRIMINATION. See Civil Rights Act of 1964, 2.
SHERMAN ACT. See Antitrust Acts.
SIXTH AMENDMENT. See Constitutional Law, VIII-X; Securities 

and Exchange Commission.
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SOCIAL SECURITY ACT.
Disability benefit claims—Administrative adjudication—Deadlines.— 

District Court’s injunction—imposing certain mandatory deadlines within 
which Department of Health and Human Services must act in adminis-
trative adjudication of disputed disability benefit claims under Title II 
of Act—constituted an unwarranted judicial intrusion into pervasively reg-
ulated area of claims adjudication under Act. Heckler v. Day, p. 104.

SOLITARY CONFINEMENT. See Constitutional Law, VIII, 2.

STAGGERS RAIL ACT OF 1980. See Interstate Commerce Act.

STANDING TO SUE. See Agricultural Marketing Agreement Act of 
1937; Constitutional Law, VI, 1.

STATE-COURT JURISDICTION OVER INDIAN TRIBES’ ACTIONS.
See Jurisdiction, 2.

STATE INCOME TAXES. See Postal Service.

STATES’ WATER RIGHTS. See Water Rights.

STATE WHOLESALE GROSS RECEIPTS TAXES. See Constitu-
tional Law, I, 1.

“STATIONARY SOURCE” OF AIR POLLUTION. See Clean Air Act.

SUBPOENAS OF SECURITIES AND EXCHANGE COMMISSION.
See Securities and Exchange Commission.

SUBROGATION RIGHTS OF GOVERNMENT. See Federal Employ-
ees’ Compensation Act.

SUPPRESSION HEARINGS. See Constitutional Law, X.

SUPREMACY CLAUSE. See Federal Communications Commission.

TAKING OF PROPERTY FOR PUBLIC USE. See Constitutional
Law, IV; XI.

TARIFFS OF MOTOR CARRIERS. See Motor Carrier Act of 1980.

TAXES. See Constitutional Law, I, 1; Postal Service.

TELEVISION ADVERTISING OF ALCOHOLIC BEVERAGES. See
Federal Communications Commission.

TEXAS. See Constitutional Law, V.

TIMBER. See Constitutional Law, I, 2.

TRADE SECRETS ACT. See Constitutional Law, XI.

TUCKER ACT. See Constitutional Law, XI.

TWENTY-FIRST AMENDMENT. See Federal Communications Com-
mission.



INDEX 1291

UNFAIR LABOR PRACTICES. See National Labor Relations Act.

UNION OFFICERS’ ELECTIONS. See Labor-Management Report-
ing and Disclosure Act of 1959.

UNITED NATIONS PROTOCOL RELATING TO STATUS OF REFU-
GEES. See Immigration and Nationality Act of 1952.

UNITED STATES’ LIABILITY FOR HONORING WRITS OF GAR-
NISHMENT. See Garnishment.

UNITED STATES’ TORT LIABILITY. See Federal Tort Claims Act.

WASHINGTON. See Constitutional Law, VI, 2.

WATER RIGHTS.
Apportionment of waters between States—Burden of proof .—In Colora-

do’s action for equitable apportionment of waters of Vermejo River, Colo-
rado’s proof was to be judged by a clear-and-convincirig-evidence standard, 
and Colorado did not meet its burden of proving that its proposed diversion 
of such waters should be permitted. Colorado v. New Mexico, p. 310.

WEST VIRGINIA. See Constitutional Law, I, 1.

WHOLESALE GROSS RECEIPTS TAXES. See Constitutional Law, 
I, 1.

WIRETAPS. See Constitutional Law, X.
WITHDRAWAL BY EMPLOYER FROM MULTIEMPLOYER PEN-

SION PLAN. See Constitutional Law, III, 2.

WITHHOLDING EMPLOYEES’ DELINQUENT TAXES. See Postal 
Service.

WORDS AND PHRASES.
1. “Discretionary function.” Federal Tort Claims Act, 28 U. S. C. 

§ 2680(a). United States v. Varig Airlines, p. 797.
2. “Legal process regular on its face.” 42 U. S. C. § 659(f). United 

States v. Morton, p. 822.

WORKERS’ COMPENSATION. See Federal Employees’ Compensa-
tion Act; Longshoremen’s and Harbor Workers’ Compensation Act.


























