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SUPREME COURT OF THE UNITED STATES
Allot ment  of  Justic es

It is ordered that the following allotment be made of the Chief 
Justice and Associate Justices of this Court among the circuits, pur-
suant to Title 28, United States Code, Section 42, and that such al-
lotment be entered of record, effective nunc pro tunc October 1, 
1981, viz.:

For the District of Columbia Circuit, Warren  E. Burger , Chief 
Justice.

For the First Circuit, William  J. Brennan , Jr ., Associate 
Justice.

For the Second Circuit, Thurgood  Marsh all , Associate 
Justice.

For the Third Circuit, William  J. Brennan , Jr ., Associate 
Justice.

For the Fourth Circuit, Warren  E. Burger , Chief Justice.
For the Fifth Circuit, Byron  R. White , Associate Justice.
For the Sixth Circuit, Sandra  Day  O’Connor , Associate 

Justice.
For the Seventh Circuit, John  Paul  Stevens , Associate 

Justice.
For the Eighth Circuit, Harry  A. Blackm un , Associate 

Justice.
For the Ninth Circuit, William  H. Rehnqui st , Associate 

Justice.
For the Tenth Circuit, Byron  R. White , Associate Justice.
For the Eleventh Circuit, Lewis  F. Powell , Jr ., Associate 

Justice.
October 5, 1981.

Pursuant to the provisions of Title 28, United States Code, Sec-
tion 42, It is ordered that the Chief  Justi ce  be, and he hereby is, 
assigned to the Federal Circuit as Circuit Justice, effective Octo-
ber 1, 1982.

October 12, 1982.

(For next previous allotment, see 423 U. S., p. VI.)
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CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 1983

AUTRY v. ESTELLE, DIRECTOR, TEXAS 
DEPARTMENT OF CORRECTIONS

ON APPLICATION FOR STAY

No. A-197. Decided October 3, 1983

After applicant’s murder conviction and death sentence were affirmed by 
the Texas Court of Criminal Appeals, and his habeas corpus petition in 
the state system was denied, he filed for habeas corpus in Federal Dis-
trict Court, presenting some of the same claims that had been unavailing 
in the state system. The District Court denied the writ, and the United 
States Court of Appeals affirmed. Applicant then sought a stay of his 
sentence from the Circuit Justice, who referred the application to the 
Court.

Held: The application for stay is denied where fewer than four Justices 
would grant certiorari. And this Court will not adopt a rule calling for 
an automatic stay, regardless of the merits presented, where the appli-
cant is seeking review of the denial of his first federal habeas corpus peti-
tion. Here, neither the District Court nor the Court of Appeals found 
sufficient merit in any of applicant’s claims to warrant setting aside his 
conviction or sentence, and the Court of Appeals did not find that a stay 
of applicant’s sentence pending certiorari was warranted.

Application for stay denied.

Per  Curi am .
Applicant was sentenced to death for killing two people 

while robbing a convenience store. His conviction and sen-
tence were affirmed by the Texas Court of Criminal Ap-

1 



2 OCTOBER TERM, 1983

Per Curiam 464 U. S.

peals. Autry v. State, 626 S. W. 2d 758 (1982). We denied 
certiorari. 459 U. S. 882 (1982). Applicant then sought 
habeas corpus in the state system; that request was denied. 
He then filed for habeas corpus in the Federal District Court, 
presenting some of the same claims that had been unavailing 
in the state courts. The District Court held a hearing and 
filed an opinion denying the writ. In a detailed opinion, the 
Court of Appeals for the Fifth Circuit affirmed the judgment 
of the District Court. 706 F. 2d 1394 (1983). It denied 
rehearing, as well as a stay pending the filing of a petition 
for certiorari in this Court. Applicant then sought a stay 
from the Circuit Justice, who referred the application to 
the Court. Absent a stay, applicant will be executed on 
October 5.

The application for stay is denied. The grounds on which 
applicant would request certiorari are amply evident from his 
application and from the opinions and the proceedings in the 
District Court and the Court of Appeals. Had applicant con-
vinced four Members of the Court that certiorari would be 
granted on any of his claims, a stay would issue. But this is 
not the case; fewer than four Justices would grant certiorari. 
Applicant thus fails to satisfy one of the basic requirements 
for the issuance of a stay.

Nor are we inclined to adopt a rule calling for an automatic 
stay, regardless of the merits of the claims presented, where 
the applicant is seeking review of the denial of his first fed-
eral habeas corpus petition. Applicant has twice sought re-
lief in the state court system. He has also presented his 
claims to the United States District Court and to the Court of 
Appeals. None of these judges found sufficient merit in any 
of applicant’s claims to warrant setting aside applicant’s con-
viction or his death sentence. Nor did any of the judges of 
the Court of Appeals believe that a stay pending certiorari 
was warranted. Those judges, stating that they were “fully 
sensitive to the consequence of our judgment and our oaths,” 
706 F. 2d, at 1408, found each of applicant’s claims to be with-
out merit and affirmed the dismissal of his habeas corpus 
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1 Ste ve ns , J., dissenting

petition. In these circumstances, it is quite appropriate to 
deny a stay of applicant’s sentence, just as we do in other 
criminal cases that we are convinced do not merit review in 
this Court. As the Court said just last Term in Barefoot v. 
Estelle, 463 U. S. 880, 887-888 (1983):

“[I]t must be remembered that direct appeal is the pri-
mary avenue for review of a conviction or sentence, and 
death penalty cases are no exception. When the process 
of direct review—which, if a federal question is involved, 
includes the right to petition this Court for a writ of cer-
tiorari—comes to an end, a presumption of finality and 
legality attaches to the conviction and sentence. The 
role of federal habeas proceedings, while important in as-
suring that constitutional rights are observed, is second-
ary and limited. Federal courts are not forums in which 
to relitigate state trials. Even less is federal habeas 
a means by which a defendant is entitled to delay an 
execution indefinitely. The procedures adopted to fa-
cilitate the orderly consideration and disposition of ha-
beas petitions are not legal entitlements that a defendant 
has a right to pursue irrespective of the contribution 
these procedures make toward uncovering constitutional 
error.”

Justi ce  Brenn an , with whom Justi ce  Mars hall  joins, 
dissenting.

I join Justi ce  Steven s ’ dissent, and because I continue to 
adhere to my view that the death penalty is in all circum-
stances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227 (1976) (Brenn an , J., dissenting), I would, in 
any case, grant the application for a stay of execution.

Justi ce  Stevens , with whom Justic e Bren nan , Jus -
tic e  Mars hall , and Justi ce  Black mun  join, dissenting.

Last year the applicant’s death sentence was affirmed by 
the Texas Court of Criminal Appeals. Autry v. State, 626
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S. W. 2d 758, cert, denied, 459 U. S. 882 (1982). On Janu-
ary 14, 1983, the United States District Court for the East-
ern District of Texas denied the applicant’s first petition for a 
writ of habeas corpus pursuant to 28 U. S. C. § 2254 after 
holding an evidentiary hearing. On June 17, 1983, after full 
briefing and argument, the United States Court of Appeals 
for the Fifth Circuit issued a carefully prepared 16-page opin-
ion affirming the District Court’s denial of the petition. 706 
F. 2d 1394. Rehearing was denied on August 4, 1983, and on 
September 1, 1983, Texas authorities scheduled the applicant 
to be executed on October 5, 1983. He has applied for a stay 
of execution pending filing and disposition of a petition for 
a writ of certiorari. The Texas Attorney General does not 
oppose the stay application.

The time in which the applicant may file a petition for a 
writ of certiorari in this Court will not expire until November 
2, 1983—four weeks after his scheduled execution. Thus, 
unless a stay is granted, the applicant will be executed before 
the applicant’s time for petitioning this Court for a writ of 
certiorari expires.

The stay application makes it clear that the applicant’s 
claims are not frivolous. Moreover, since this is the appli-
cant’s first federal habeas corpus proceeding, we are not con-
fronted with the prospect of indefinite delay of execution 
which exists when an applicant has burdened the judicial sys-
tem with successive federal petitions. On the other hand, on 
the basis of the papers that have been filed to date, I must 
acknowledge that I am presently of the opinion that this ap-
plicant will be unable to establish that a writ of certiorari 
should issue. My opinion, however, is necessarily tentative 
because the stay application contains only a synopsis of the 
arguments that counsel intends to make in a certiorari peti-
tion that has yet to be filed.

The decision to grant or to deny a stay pending the filing of 
a petition for a writ of certiorari depends on our assessment 
of the likelihood that such a petition will be granted and a bal-
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ancing of the relative hardships of the parties. When a de-
nial of a stay merely subjects the applicant to a continuing 
harm pending our decision on a subsequently filed certiorari 
petition, it is appropriate to deny the application unless the 
applicant demonstrates a likelihood that his petition will be 
granted. If it transpires that our tentative assessment of his 
case was incorrect, that error can be corrected by granting 
the subsequently filed certiorari petition, though naturally 
nothing can eliminate the interim harm the applicant suf-
fered. In the instant case, however, a decision on the appli-
cation is a final decision on the certiorari question—a decision 
to deny the stay renders a petition moot. The impact of our 
decision is therefore in no sense tentative, but our assess-
ment of the case can only be a tentative one because it is 
based on probability rather than actuality. Accordingly, a 
preliminary negative evaluation of the certiorari question 
should not be the end of our analysis; we should also balance 
the relative hardships on the parties. I would strike that 
balance in favor of any applicant raising a nonfrivolous chal-
lenge to his capital conviction in his first federal habeas pro-
ceeding. In such a case, the importance of fully informed 
consideration of the certiorari question predominates over 
the interests of the State in expeditious execution of its 
judgment.

In one sense, the practical question that is raised by this 
stay application is whether the Court should give habeas pe-
titioners on death row the same time to prepare and file cer-
tiorari petitions that other litigants receive. Unless the 
claims are frivolous, I believe that the overriding interest in 
the evenhanded administration of justice would be served by 
according an individual raising his first federal habeas chal-
lenge to his capital conviction the same opportunity to seek 
review in this Court as is accorded to other individuals.

The practice adopted by the majority effectively confers 
upon state authorities the power to dictate the period in 
which these federal habeas petitioners may seek review in 
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this Court by scheduling an execution prior to the expiration 
of the period for filing a certiorari petition. Shortening the 
period allowed for filing a petition on such an ad hoc basis in-
jects uncertainty and disparity into the review procedure, 
adds to the burdens of counsel, distorts the deliberative proc-
ess within this Court, and increases the risk of error. Pro-
cedural shortcuts are always dangerous.*  Greater—surely 
not lesser—care should be taken to avoid the risk of error 
when its consequences are irreversible.

I respectfully dissent.

*“In my opinion the preservation of order in our communities will be best 
ensured by adherence to established and respected procedures. Resort to 
procedural expediency may facilitate an occasional conviction, but it may 
also make martyrs of common criminals.” Groppi v. Leslie, 436 F. 2d 331, 
336 (CA7 1971) (en banc) (Stevens, J., dissenting).
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ALOHA AIRLINES, INC. v. DIRECTOR OF TAXATION 
OF HAWAII

APPEAL FROM THE SUPREME COURT OF HAWAII

No. 82-585. Argued October 4, 1983—Decided November 1, 1983*

A Hawaii statute imposes a tax on the annual gross income of airlines op-
erating within the State, and declares that such tax is a means of taxing 
an airline’s personal property. Section 7(a) of the Airport Development 
Acceleration Act of 1973 (ADAA) prohibits a State from levying a tax, 
“directly or indirectly, on persons traveling in air commerce or on the 
carriage of persons traveling in air commerce or on the sale of air 
transportation or on the gross receipts derived therefrom,” but provides 
that property taxes are not included in this prohibition. Appellant air-
lines each brought an action for refund of taxes assessed under the Ha-
waii statute, claiming that the statute was pre-empted by § 7(a). The 
Hawaii Tax Appeal Court rejected this pre-emption argument, and the 
Hawaii Supreme Court affirmed.

Held: Section 7(a) pre-empts the Hawaii statute. Pp. 11-15.
(a) When a federal statute unambiguously forbids a State to impose a 

particular kind of tax on an industry affecting interstate commerce, as 
§ 7(a) does here by its plain language, courts need not look beyond the 
federal statute’s plain language to determine whether a state statute 
that imposes such a tax is pre-empted. P. 12.

(b) Moreover, nothing in the ADAA’s legislative history suggests that 
Congress intended to limit § 7(a)’s pre-emptive effect to taxes on airline 
passengers or to save gross receipts taxes such as the one Hawaii im-
poses. Although § 7(a) was enacted to deal primarily with local head 
taxes on airline passengers, the legislative history contains many refer-
ences to the fact that § 7(a) pre-empts state taxes on gross receipts of 
airlines. Pp. 12-13.

(c) The fact that the Hawaii tax is styled as a property tax measured 
by gross receipts rather than as a straightforward gross receipts tax 
does not entitle the tax to escape pre-emption under § 7(a)’s property tax 
exemption. Such styling of the tax does not mask the fact that the pur-
pose and effect of the tax are to impose a levy upon the gross receipts 

*Together with No. 82-586, Hawaiian Airlines, Inc. v. Director of Tax-
ation of Hawaii, also on appeal from the same court.
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of airlines, thus making it at least an “indirect” tax on such receipts. 
Pp. 13-14.

65 Haw. 1, 647 P. 2d 263, reversed and remanded.

Marsh al l , J., delivered the opinion for a unanimous Court.

Richard L. Griffith argued the cause for appellants in both 
cases. With him on the briefs were Michael A. Shea, Rich-
ard R. Clifton, Hugh Shearer, and H. Mitchell D’Olier.

William D. Dexter argued the cause for appellee. With 
him on the brief was Kevin T. Wakayama A

Justi ce  Mar sha ll  delivered the opinion of the Court.
These appeals present the question whether 49 U. S. C. 

§ 1513(a) pre-empts a Hawaii statute that imposes a tax on 
the gross income of airlines operating within the State. We 
conclude that the Hawaii tax is pre-empted.

I
In 1970, Congress committed the Federal Government to 

assisting States and localities in expanding and improving the 
Nation’s air transportation system. See Airport and Airway 
Development Act of 1970, Pub. L. 91-258, 84 Stat. 219. In 
the same session, Congress established the Airport and Air-
way Trust Fund to funnel federal resources to local airport 
expansion and improvement projects. See Airport and Air-

tBriefs of amici curiae urging affirmance were filed for the State of 
Alaska et al. by Kenneth 0. Eikenberry, Attorney General of Washington, 
and Jeffrey D. Goltz, Assistant Attorney General, Norman C. Gorsuch, 
Attorney General of Alaska, and Diane T. Colvin, Assistant Attorney 
General, Robert K. Corbin, Attorney General of Arizona, Michael C. 
Turpen, Attorney General of Oklahoma, Chauncey H. Browning, Attor-
ney General of West Virginia, and Jack C. McClung, Deputy Attorney 
General; and for the Multistate Tax Commission et al. by Eugene 
F. Corrigan.

Briefs of amici curiae were filed for the State of New York by Robert 
Abrams, Attorney General, Peter H. Schiff, and Francis V. Dow, Assist-
ant Attorney General; and for the Air Transport Association of America by 
Andrew C. Hartzell, Jr.
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way Revenue Act of 1970, Pub. L. 91-258, §208, 84 Stat. 250. 
As originally devised, the Trust Fund received its revenues 
from several federal aviation taxes, including an 8% tax on 
domestic airline tickets, a $3 head tax on international flights 
out of the United States, and a 5% tax on air freight. See 
§§203, 204, 84 Stat. 238, 240 (codified, as amended, at 26 
U. S. C. §§4261, 4271 (1976 ed. and Supp. V)). See gener-
ally Massachusetts n . United States, 435 U. S. 444 (1978).

Once the Airport and Airway Development Act was passed 
and the Trust Fund established, the question arose whether 
States and municipalities were still free to impose addi-
tional taxes on airlines and air travelers. In Evansville- 
Vanderburgh Airport, Authority Dist. n . Delta Airlines, Inc., 
405 U. S. 707 (1972), this Court ruled that neither the Com-
merce Clause nor the Airport and Airway Development Act 
precluded state or local authorities from assessing head taxes 
on passengers boarding flights at state or local airports. In 
particular the Court noted: “No federal statute or specific 
congressional action or declaration evidences a congressional 
purpose to deny or pre-empt state and local power to levy 
charges designed to help defray the costs of airport construc-
tion and maintenance.” Id., at 721.

Following the Evansville-Vanderburgh Airport decision, 
Committees in both Houses of Congress held hearings on 
local taxation of air transportation.1 Both Committees con-
cluded that the proliferation of local taxes burdened inter-
state air transportation, and, when coupled with the federal 
Trust Fund levies, imposed double taxation on air travelers.1 2 
To deal with these problems, Congress passed §7(a) of the 

1 See Hearings on S. 2397 et al. before the Subcommittee on Aviation of 
the Senate Committee on Commerce, 92d Cong., 2d Sess., 129-198 (1972); 
Hearings on H. R. 2337 et al. before the Subcommittee on Transportation 
and Aeronautics of the House Committee on Interstate and Foreign Com-
merce, 92d Cong., 2d Sess. (1972).

2 See S. Rep. No. 93-12, pp. 17, 20-21 (1973); H. R. Rep. No. 93-157, 
pp. 4-5 (1973).
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Airport Development Acceleration Act of 1973 (AD A A), the 
provision at issue in these appeals. See Pub. L. 93-44, 
§7(a), 87 Stat. 90. That section, which is currently codified 
at 49 U. S. C. § 1513,3 reads:

“(a) No State . . . shall levy or collect a tax, fee, head 
charge, or other charge, directly or indirectly, on per-
sons traveling in air commerce or on the carriage of per-
sons traveling in air commerce or on the sale of air trans-
portation or on the gross receipts derived therefrom. ...

“(b) Nothing in this section shall prohibit a State . . . 
from the levy or collection of taxes other than those enu-
merated in subsection (a) of this section, including prop-
erty taxes, net income taxes, franchise taxes, and sales 
or use taxes on the sale of goods or services. ...”

For States with taxes that were in effect prior to May 21, 
1970, and would be pre-empted by § 1513(a), Congress post-
poned the effective date of the section until December 31, 
1973. Ibid.

II
Appellants Aloha Airlines, Inc., and Hawaiian Airlines, 

Inc., are both commercial airlines that carry passengers, 
freight, and mail among the islands of Hawaii. Throughout 
the periods relevant to these appeals, appellants have been 
Hawaii public service companies, see Haw. Rev. Stat. 
§§239-2, 269-1 (1976 and Supp. 1982), and subject to the 
State’s public service company tax, which provides:

“There shall be levied and assessed upon each airline a 
tax of four per cent of its gross income each year from 
the airline business .... The tax imposed by this sec-
tion is a means of taxing the personal property of the air-
line or other carrier, tangible and intangible, including

3 In 1982, Congress amended 49 U. S. C. § 1513 to prohibit discrimina-
tory property taxes imposed on air carriers. See Airport and Airway Im-
provement Act of 1982, Pub. L. 97-248, § 532, 96 Stat. 701 (codified at 49 
U. S. C. § 1513(d) (1982 ed.)). Being enacted after the relevant periods, 
this amendment has no bearing on these appeals.
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going concern value, and is in lieu of the [general excise] 
tax imposed by chapter 237 but is not in lieu of any other 
tax.” §239-6 (1976).

In 1978, appellant Aloha Airlines sought refunds for taxes 
assessed under this provision for the carriage of passengers 
between 1974 and 1977 on the ground that 49 U. S. C. 
§ 1513(a) had pre-empted Haw. Rev. Stat. § 239-6 as of De-
cember 31, 1973. In 1979, appellant Hawaiian Airlines filed 
a similar action seeking a refund for taxes paid between 1974 
and 1978. In separate decisions, the Tax Appeal Court of 
the State of Hawaii rejected appellants’ pre-emption argu-
ments, In re Aloha Airlines, Inc., No. 1772 (June 9,1978); In 
re Hawaiian Airlines, Inc., Nos. 1853, 1868 (Jan. 4, 1980). 
On consolidated appeal, the Hawaii Supreme Court affirmed, 
one justice dissenting, In re Aloha Airlines, Inc., 65 Haw. 1, 
647 P. 2d 263 (1982). Appellants then filed timely notices of 
appeal, this Court noted probable jurisdiction, 459 U. S. 1101 
(1983), and we now reverse.

Ill
The plain language of 49 U. S. C. § 1513(a) would appear 

to invalidate Haw. Rev. Stat. §239-6. Section 1513(a) 
expressly pre-empts gross receipts taxes on the sale of 
air transportation or the carriage of persons traveling in air 
commerce, and Haw. Rev. Stat. §239-6 is a state tax on 
the gross receipts4 of airlines selling air transportation and 
carrying persons traveling in air commerce. The Hawaii 
Supreme Court sought to avoid this direct conflict by look-
ing beyond the language of § 1513(a) to Congress’ purpose in 
enacting the statute. The court concluded that Congress 
passed the ADAA to deal with the proliferation of local and 
state head taxes on airline passengers in the early 1970’s. 
Since Haw. Rev. Stat. §239-6 is imposed upon air carriers 

4 Appellee concedes that the phrase “gross income,” under Haw. Rev. 
Stat. § 239-6, is synonymous with the phrase “gross receipts” used in 49 
U. S. C. § 1513(a). See Brief for Appellee 7, n. 2.
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as opposed to air travelers, the Hawaii court reasoned that 
the provision did not come within the ambit of §1513(a)’s 
prohibitions.

We cannot agree with the Hawaii Supreme Court’s analy-
sis. First, when a federal statute unambiguously forbids the 
States to impose a particular kind of tax on an industry af-
fecting interstate commerce, courts need not look beyond the 
plain language of the federal statute to determine whether a 
state statute that imposes such a tax is pre-empted.5 Thus, 
the Hawaii Supreme Court erred in failing to give effect to 
the plain meaning of § 1513(a).6

Second, even if the absence of an express proscription 
made it necessary to go beyond the plain language of § 1513(a),

5 The Hawaii Supreme Court apparently considered itself obliged by Rice 
v. Santa Fe Elevator Corp., 331 U. S. 218 (1947), and its progeny to exam-
ine thoroughly Congress’ intentions before declaring Haw. Rev. Stat. 
§ 239-6 pre-empted. In re Aloha Airlines, Inc., 65 Haw. 1, 13-16, 647 P. 
2d 263, 272-273 (1982). Rice and its progeny, however, involved the im-
plicit pre-emption of state statutes. Rules developed in these cases apply 
when a court must decide whether a state law should be pre-empted even 
though Congress has not expressly legislated pre-emption. These rules, 
therefore, have little application when a court confronts a federal statute 
like § 1513(a) that explicitly pre-empts state laws.

6 The Hawaii Supreme Court professed confusion over the “paradox” be-
tween § 1513(a)’s prohibition on certain state taxes on air transportation 
and § 1513(b)’s reservation of the States’ primary sources of revenue, such 
as property taxes, net income taxes, franchise taxes, and sales or use taxes. 
In re Aloha Airlines, Inc., supra, at 16, 647 P. 2d, at 273. We find no 
paradox between § 1513(a) and § 1513(b). Section 1513(a) pre-empts a lim-
ited number of state taxes, including gross receipts taxes imposed on the 
sale of air transportation or the carriage of persons traveling in air com-
merce. Section 1513(b) clarifies Congress’ view that the States are still 
free to impose on airlines and air carriers “taxes other than those enumer-
ated in subsection (a),” such as property taxes, net income taxes, and fran-
chise taxes. While neither the statute nor its legislative history explains 
exactly why Congress chose to distinguish between gross receipts taxes 
imposed on airlines and the taxes reserved in § 1513(b), the statute is quite 
clear that Congress chose to make the distinction, and the courts are 
obliged to honor this congressional choice.
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nothing in the legislative history of the ADAA suggests that 
Congress intended to limit § 1513(a)’s pre-emptive effect to 
taxes on airline passengers or to save gross receipts taxes 
like §239-6.7 Although Congress passed § 1513(a) to deal 
primarily with local head taxes on airline passengers, the leg-
islative history abounds with references to the fact that 
§ 1513(a) also pre-empts state taxes on the gross receipts of 
airlines.8 For example, Senator Cannon, one of the ADAA’s 
sponsors, clearly stated in floor debate: “The bill prohibits 
the levying of State or local head taxes, fees, gross receipts 
taxes or other such charges either on passengers or on the 
carriage of such passengers in interstate commerce.” 119 
Cong. Rec. 3349 (1973).

Finally, we are unpersuaded by appellee’s contention that, 
because the Hawaii Legislature styled § 239-6 as a property 
tax measured by gross receipts rather than a straightfor-
ward gross receipts tax, the provision should escape pre-
emption under § 1513(b)’s exemption for property taxes. 
The manner in which the state legislature has described 
and categorized § 239-69 cannot mask the fact that the pur-

7 Indeed, Congress was presented an opportunity to exempt gross re-
ceipts taxes from § 1513(a), and declined to grant the exemption. During 
House hearings on the ADAA, a representative of the Ohio Tax Commis-
sion asked the Subcommittee responsible for the bill to expand § 1513(b) to 
permit state “gross receipts taxes fairly apportioned to a State,” so that 
Ohio could maintain a gross receipts tax similar to Hawaii’s § 239-6. See 
Hearings on H. R. 4082 before the Subcommittee on Transportation and 
Aeronautics of the House Committee on Interstate and Foreign Com-
merce, 93d Cong., 1st Sess., 246-253 (1973). When Congress enacted the 
ADAA without Ohio’s proposed amendment, the State Attorney General 
issued an opinion concluding that Ohio’s gross receipts tax was pre-
empted. See Ohio Op. Atty. Gen. No. 73-117 (Nov. 20, 1973).

8 See, e. g., S. Rep. No. 93-12, p. 6 (1973); H. R. Conf. Rep. No. 93-225, 
p. 5 (1973); 119 Cong. Rec. 18045 (1973) (statement of Sen. Cannon); id., at 
17345 (statement of Rep. Devine).

9 The most likely explanation for the seemingly curious way in which the 
legislature characterized §239-6 is that, at one time, this Court distin-
guished between the manner in which a state statute was measured and 
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pose and effect of the provision are to impose a levy upon the 
gross receipts of airlines. Section 1513(a) expressly prohib-
its States from taxing “directly or indirectly” gross receipts 
derived from air transportation. Beyond question, a property 
tax that is measured by gross receipts constitutes at least an 
“indirect” tax on the gross receipts of airlines. A state stat-
ute that imposes such a tax is therefore pre-empted.10 11

IV
In conclusion, we join with state courts of Alaska and New 

York11 in the view that § 1513(a) proscribes the imposition of

the subject matter of the tax when assessing the validity of the tax under 
the Commerce Clause. Compare Railway Express Agency, Inc. v. Vir-
ginia, 358 U. S. 434 (1959) (upholding a property tax measured by gross 
receipts), with Railway Express Agency, Inc. v. Virginia, 347 U. S. 359 
(1954) (striking down a functionally equivalent business privilege tax). 
But cf. Complete Auto Transit, Inc. v. Brady, 430 U. S. 274 (1977). The 
constitutionality of § 239-6 is of course not at issue in these appeals.

10 The unambiguous proscription contained in § 1513(a) compels us to con-
clude that it pre-empts Haw. Rev. Stat. § 239-6 as well as other state taxes 
imposed on or measured by the gross receipts of airlines. Amici point out 
that several States have taxation statutes similar to § 239-6 and that the 
ability of those States to retain revenues collected from airlines during the 
past decade will be affected by our decision today. We acknowledge that 
our interpretation of § 1513(a) may result in the disruption of state systems 
of taxation; we are, however, bound by the plain language of the statute. 
Congress clearly has the authority to regulate state taxation of air trans-
portation in interstate commerce, see Arizona Public Service Co. v. 
Snead, 441 U. S. 141, 150 (1979), and we trust that Congress will amend 
§ 1513(a) if it concludes, upon reconsideration, that the pre-emptive sweep 
of the current version is too great.

11 Wein Air Alaska, Inc. v. State, No. 3AN 81-8582 Civil (Alaska Super. 
Ct., May 6,1983), appeal docketed (Alaska Sup. Ct.); Air Transport Assn, 
of America n . New York State Dept, of Taxation and Finance, 91 App. 
Div. 2d 169, 458 N. Y. S. 2d 709, aff’d, 59 N. Y. 2d 917, 453 N. E. 2d 548 
(1983), cert, pending, No. 83-162; cf. State ex rel. Arizona Dept, of Reve-
nue n . Cochise Airlines, 128 Ariz. 432, 626 P. 2d 596 (App. 1980) (§ 1513(a) 
pre-empts state gross receipts taxes on the carriage of passengers, but not 
freight, in air commerce); see also Allegheny Airlines, Inc. v. City of 
Philadelphia, 453 Pa. 181, 309 A. 2d 157 (1973) (finding a Philadelphia head 
tax on air passengers pre-empted).
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state and local taxes on gross receipts derived from air trans-
portation or the carriage of persons in air commerce. The 
judgment of the Supreme Court of the State of Hawaii is re-
versed, and the cases are remanded for further proceedings 
not inconsistent with this opinion.

It is so ordered.
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RUSSELLO v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT

No. 82-472. Argued October 5, 1983—Decided November 1, 1983

Petitioner was convicted in Federal District Court, under the Racketeer 
Influenced and Corrupt Organizations (RICO) chapter of the Organized 
Crime Control Act of 1970, of violating 18 U. S. C. §§ 1962(c) and (d) by 
being involved in an arson ring that resulted in his fraudulently receiving 
insurance proceeds in payment for the fire loss of a building he owned. 
The District Court also entered a judgment of forfeiture against peti-
tioner for the amount of the insurance proceeds pursuant to 18 U. S. C. 
§ 1963(a)(1), which provides that a person convicted under § 1962 shall 
forfeit to the United States “any interest he has acquired or maintained 
in violation of section 1962.” The Court of Appeals affirmed.

Held: The insurance proceeds petitioner received as a result of his arson 
activities constitute an “interest” within the meaning of § 1963(a)(1) and 
are therefore subject to forfeiture. Pp. 20-29.

(a) Section 1963(a)(1) does not reach only “interests in an enterprise.” 
Where the term “interest” is not specifically defined in the RICO stat-
ute, it is assumed that the legislative purpose is expressed by the term’s 
ordinary meaning, which comprehends all forms of real and personal 
property, including profits and proceeds. Congress apparently selected 
the broad term “interest” because it did not wish the forfeiture provision 
to be limited by rigid and technical definitions drawn from other areas of 
law and because the term was fully consistent with the RICO statute’s 
pattern in utilizing broad terms and concepts. Every property interest, 
including a right to profits or proceeds, may be described as an interest 
in something. Before profits of an illegal enterprise are divided, each 
participant may be said to own an “interest” in the ill-gotten gains, and 
after distribution each has a possessory interest in currency or other 
items so distributed. Pp. 20-22.

(b) Had Congress intended to restrict § 1963(a)(1) to an interest in an 
enterprise, it presumably would have done so expressly as it did in 
§ 1963(a)(2). To construe § 1963(a)(1) to reach only interests in an enter-
prise would blunt the section’s effectiveness in combating illegitimate en-
terprises and would mean that whole areas of organized crime activity 
would be placed beyond the reach of the RICO statute. Pp. 22-24.

(c) The fact that the Controlled Substances Act specifically authorizes 
the forfeiture of “profits” obtained in illegal drug enterprises cannot be 
read as imposing a limitation upon § 1963(a)(l)’s broader language, par-
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ticularly where the RICO statute was aimed at organized crime’s eco-
nomic power in all its forms, whereas the narcotics activity proscribed by 
the Controlled Substances Act usually generates only monetary profits. 
Pp. 24-25.

(d) Nor is a limiting construction of § 1963(a)(1) supported by the fact 
that certain state racketeering statutes expressly provide for the forfeit-
ure of “profits,” “money,” “interest or property,” or “all property, real or 
personal,” acquired from racketeering, since those States presumably 
used such language so as to avoid narrow interpretations of their laws 
such as was given the federal statute in certain Federal District Court 
opinions. P. 26.

(e) The legislative history clearly demonstrates that the RICO statute 
was intended to provide new weapons of unprecedented scope for an as-
sault upon organized crime and its economic roots, and thus was in-
tended to authorize forfeiture of racketeering profits. The rule of lenity 
does not apply here, where § 1963(a)(l)’s language is clear. Pp. 26-29.

681 F. 2d 952, affirmed.

Bla ckm un , J., delivered the opinion for a unanimous Court.

Ronald A. Dion argued the cause for petitioner. With 
him on the brief was Alvin E. Entin.

Samuel A. Alito, Jr., argued the cause for the United 
States. With him on the briefs were Solicitor General Lee, 
Assistant Attorney General Jensen, Deputy Solicitor Gen-
eral Frey, and Sara Criscitelli.

Justic e Blackm un  delivered the opinion of the Court.
This is yet another case concerning the Racketeer Influ-

enced and Corrupt Organizations (RICO) chapter of the Or-
ganized Crime Control Act of 1970. Pub. L. 91-452, Title 
IX, 84 Stat. 941, as amended, 18 U. S. C. §§ 1961-1968 (1982 
ed.). At issue here is the interpretation of the chapter’s for-
feiture provision, § 1963(a)(1), and, specifically, the meaning 
of the words “any interest [the defendant] has acquired . . . 
in violation of section 1962.”

I
On June 8, 1977, petitioner Joseph C. Russello and others 

were indicted for racketeering, conspiracy, and mail fraud, in 
violation of 18 U. S. C. §§ 1341, 1962(c) and (d), and 2. App. 
5. After a jury trial in the United States District Court for 
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the Middle District of Florida, petitioner was convicted as 
charged in four counts of the indictment. The jury then 
returned special verdicts for the forfeiture to the United 
States, under 18 U. S. C. § 1963(a), of four payments, ag-
gregating $340,043.09, made to petitioner by a fire insurance 
company. App. 54-57. These verdicts related to the racke-
teering activities charged in the second count of the indict-
ment under which petitioner had been convicted. The Dis-
trict Court, accordingly, entered a judgment of forfeiture 
against petitioner in that amount. Id., at 58.

Petitioner took an appeal to the former United States 
Court of Appeals for the Fifth Circuit. A panel of that court 
affirmed petitioner’s criminal conviction, United States v. 
Martino, 648 F. 2d 367, 406 (1981), and this Court denied cer-
tiorari, 456 U. S. 943 (1982), as to that aspect of the case. 
The panel, however, reversed the judgment of forfeiture. 
App. 64-69. The full court granted rehearing en banc on the 
forfeiture issue and, by a vote of 16-7, vacated that portion of 
the panel opinion, and then affirmed the forfeiture judgment 
entered by the District Court. United States v. Martino, 
681 F. 2d 952 (1982). Because of this significant division 
among the judges of the Court of Appeals, and because the 
Fifth Circuit majority, id., at 959, stated that its holding 
“squarely conflict[ed]” with that of the Ninth Circuit in 
United States v. Marubeni America Corp., 611 F. 2d 763
(1980),  we granted certiorari. 459 U. S. 1101 (1983). Since 
then, the Seventh Circuit has issued an opinion agreeing with 
the Ninth Circuit. United States v. McManigal, 708 F. 2d 
276, 283-287 (1983). 

1

*

‘The Solicitor General, while perceiving “a factual distinction between 
Marubeni and the present case,” felt that “the holding and reasoning of 
Marubeni would require the Ninth Circuit to reach the opposite result 
from the Fifth Circuit on the facts of the instant case.” Memorandum for 
United States 4, n. 3. Accordingly, he joined in the prayer that a writ of 
certiorari be granted.
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II
So far as the case in its present posture is concerned, the 

basic facts are not in dispute. The majority opinion of the en 
banc court described them succinctly:

“Briefly, the evidence showed that a group of individuals 
associated for the purpose of committing arson with the 
intent to defraud insurance companies. This association 
in fact enterprise, composed of an insurance adjuster, 
homeowners, promoters, investors, and arsonists, oper-
ated to destroy at least eighteen residential and commer-
cial properties in Tampa and Miami, Florida between 
July 1973 and April 1976. The panel summarized the 
ring’s operations as follows:
‘“At first the arsonists only burned buildings already 
owned by those associated with the ring. Following a 
burning, the building owner filed an inflated proof of loss 
statement and collected the insurance proceeds from 
which his co-conspirators were paid. Later, ring mem-
bers bought buildings suitable for burning, secured in-
surance in excess of value and, after a burning, made 
claims for the loss and divided the proceeds’.” 681 
F. 2d, at 953 (footnote omitted).

Specifically, petitioner was the owner of the Central Pro-
fessional Building in Tampa. This structure had two parts, 
an original smaller section in front and a newer addition at 
the rear. The latter contained apartments, offices, and 
parking facilities. Petitioner arranged for arsonists to set 
fire to the front portion. He intended to use the insurance 
proceeds to rebuild that section. The fire, however, spread 
to the rear. Joseph Carter, another member of the arson 
ring, was the adjuster for petitioner’s insurance claim and 
helped him to obtain the highest payments possible. The re-
sulting payments made up the aggregate sum of $340,043.09 
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mentioned above. From those proceeds, petitioner paid 
Carter $30,000 for his assistance.

Ill
Title 18 U. S. C. § 1962(c) states that it shall be unlawful 

“for any person employed by or associated with any enter-
prise engaged in, or the activities of which affect, interstate 
. . . commerce, to conduct or participate, directly or indi-
rectly, in the conduct of such enterprise’s affairs through a 
pattern of racketeering activity or collection of unlawful 
debt.” Section 1962(d) makes it unlawful to conspire to vio-
late § 1962(c). Section 1963(a)(1) provides that a person con-
victed under § 1962 shall forfeit to the United States “any in-
terest he has acquired or maintained in violation of section 
1962.”

The sole issue in this case is whether profits and proceeds 
derived from racketeering constitute an “interest” within the 
meaning of this statute and are therefore subject to forfeit-
ure. Petitioner contends that § 1963(a)(1) reaches only “in-
terests in an enterprise” and does not authorize the forfeiture 
of mere “profits and proceeds.” He rests his argument upon 
the propositions that criminal forfeitures are disfavored in 
law and that forfeiture statutes, as a consequence, must be 
strictly construed.

In a RICO case recently decided, this Court observed: “In 
determining the scope of a statute, we look first to its lan-
guage. If the statutory language is unambiguous, in the 
absence of ‘a clearly expressed legislative intent to the con-
trary, that language must ordinarily be regarded as conclu-
sive.’” United States v. Turkette, 452 U. S. 576, 580 
(1981), quoting from Consumer Product Safety Comm’n v. 
GTE Sylvania, Inc., 447 U. S. 102, 108 (1980). See also 
Dickerson v. New Banner Institute, Inc., 460 U. S. 103, 110 
(1983); Lewis n . United States, 445 U. S. 55, 60 (1980).

Here, 18 U. S. C. § 1963(a)(1) calls for the forfeiture to the 
United States of “any interest. . . acquired ... in violation
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of section 1962.” There is no question that petitioner 
Russello acquired the insurance proceeds at issue in violation 
of § 1962(c); that much has been definitely and finally settled. 
Accordingly, if those proceeds qualify as an “interest,” they 
are forfeitable.

The term “interest” is not specifically defined in the RICO 
statute. This silence compels us to “start with the assump-
tion that the legislative purpose is expressed by the ordinary 
meaning of the words used.” Richards v. United States, 369 
U. S. 1, 9 (1962). The ordinary meaning of “interest” surely 
encompasses a right to profits or proceeds. See Webster’s 
Third New International Dictionary 1178 (1976), broadly de-
fining “interest,” among other things, as a “good,” “bene-
fit,” or “profit.” Random House Dictionary of the English 
Language 741 (1979) defines interest to include “benefit.” 
Black’s Law Dictionary 729 (5th ed., 1979) provides a signifi-
cant definition of “interest”: “The most general term that can 
be employed to denote a right, claim, title, or legal share in 
something.” It is thus apparent that the term “interest” 
comprehends all forms of real and personal property, includ-
ing profits and proceeds.

This Court repeatedly has relied upon the term “interest” 
in defining the meaning of “property” in the Due Process 
Clause of the Fourteenth Amendment of the Constitution. 
See Perry v. Sindermann, 408 U. S. 593, 601 (1972) (“ ‘prop-
erty’ denotes a broad range of interests”); Logan v. Zim-
merman Brush Co., 455 U. S. 422, 430 (1982); Jago v. Van 
Curen, 454 U. S. 14, 17-18 (1981). It undoubtedly was be-
cause Congress did not wish the forfeiture provision of 
§ 1963(a) to be limited by rigid and technical definitions 
drawn from other areas of the law that it selected the broad 
term “interest” to describe those things that are subject to 
forfeiture under the statute. Congress selected this general 
term apparently because it was fully consistent with the pat-
tern of the RICO statute in utilizing terms and concepts of 
breadth. Among these are “enterprise” in § 1961(4); “rack-
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eteering activity” in § 1961(1) (1982 ed.); and “participate” in 
§ 1962(c).

Petitioner himself has not attempted to define the term 
“interest” as used in § 1963(a)(1). He insists, however, that 
the term does not reach money or profits because, he says: 
“‘Interest,’ by definition, includes of necessity an interest 
in something.” Brief for Petitioner 9. Petitioner then as-
serts that the “something” emerges from the wording of 
§ 1963(a)(1) itself, that is, an interest “acquired ... in viola-
tion of section 1962,” and thus derives its meaning from the 
very activities barred by the statute. In other words, a di-
rect relationship exists between that which is subject to for-
feiture as a result of racketeering activity and that which con-
stitutes racketeering. This relationship, it is said, means 
that forfeiture is confined to an interest in an “enterprise” 
itself. Petitioner derives support for this approach from 
United States v. Marubeni America Corp., supra, and from 
language contained in two Federal District Court opinions, 
United States v. Meyers, 432 F. Supp. 456, 461 (WD Pa. 
1977), and United States v. Thevis, 474 F. Supp. 134, 142 
(ND Ga. 1979), aff’d on other grounds, 665 F. 2d 616 (CA5 
1982). He also now relies on the McManigal case, supra, re-
cently decided by the Seventh Circuit. Tr. of Oral Arg. 4.

We do not agree. Every property interest, including a 
right to profits or proceeds, may be described as an interest 
in something. Before profits of an illegal enterprise are di-
vided, each participant may be said to own an “interest” in 
the ill-gotten gains. After distribution, each will have a pos-
sessory interest in currency or other items so distributed. 
We therefore conclude that the language of the statute 
plainly covers the insurance proceeds petitioner received as 
a result of his arson activities.

IV
We are fortified in this conclusion by our examination of 

the structure of the RICO statute. We disagree with those 
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courts that have felt that a broad construction of the word 
“interest” is necessarily undermined by the statute’s other 
forfeiture provisions. The argument for a narrow construc-
tion of § 1963(a)(1) is refuted by the language of the succeed-
ing subsection (a)(2). The former speaks broadly of “any 
interest. . . acquired,” while the latter reaches only “any in-
terest in . . . any enterprise which [the defendant] has 
established[,] operated, controlled, conducted, or partici-
pated in the conduct of, in violation of section 1962.” Similar 
less expansive language appears in §§ 1962(b) and 1964(a). 
“[W]here Congress includes particular language in one sec-
tion of a statute but omits it in another section of the same 
Act, it is generally presumed that Congress acts intention-
ally and purposely in the disparate inclusion or exclusion.” 
United States v. Wong Kim Bo, 472 F. 2d 720, 722 (CA5 
1972). See United States v. Wooten, 688 F. 2d 941, 950 (CA4 
1982). Had Congress intended to restrict § 1963(a)(1) to an 
interest in an enterprise, it presumably would have done so 
expressly as it did in the immediately following subsection 
(a)(2). See North Haven Board of Education v. Bell, 456 
U. S. 512, 521 (1982); United States v. Naftalin, 441 U. S. 
768, 773-774 (1979). In the latter case, id., at 773, the Court 
said: “The short answer is that Congress did not write the 
statute that way.” We refrain from concluding here that the 
differing language in the two subsections has the same mean-
ing in each. We would not presume to ascribe this difference 
to a simple mistake in draftsmanship.

The evolution of these statutory provisions supplies fur-
ther evidence that Congress intended § 1963(a)(1) to extend 
beyond an interest in an enterprise. An early proposed ver-
sion of RICO, S. 1861, 91st Cong., 1st Sess. (1969), had a sin-
gle forfeiture provision for § 1963(a) that was limited to “all 
interest in the enterprise.” This provision, however, later 
was divided into the present two subsections and the phrase 
“in the enterprise” was excluded from the first. Where Con-
gress includes limiting language in an earlier version of a bill 
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but deletes it prior to enactment, it may be presumed that 
the limitation was not intended. See Arizona v. California, 
373 U. S. 546, 580-581 (1963). See Weiner, Crime Must Not 
Pay: RICO Criminal Forfeiture in Perspective, 1981 N. Ill. 
U. L. Rev. 225, 238, and n. 49. It is no answer to say, as 
petitioner does, Brief for Petitioner 17-18, that if the term 
“interest” were as all-encompassing as suggested by the ma-
jority opinion of the Court of Appeals, § 1963(a)(2) would 
have no meaning independent of § 1963(a)(1), and would be 
mere surplusage. This argument is plainly incorrect. Sub-
section (a)(1) reaches “any interest,” whether or not in an en-
terprise, provided it was “acquired ... in violation of section 
1962.” Subsection (a)(2), on the other hand, is restricted to 
an interest in an enterprise, but that interest itself need not 
have been illegally acquired. Thus, there are things forfeit-
able under one, but not the other, of each of the subsections.2 

We note that the RICO statute’s definition of the term 
“enterprise” in § 1961(4) encompasses both legal entities 
and illegitimate associations-in-fact. See United States v. 
Turkette, 452 U. S., at 580-593. Forfeiture of an interest in 
an illegitimate association-in-fact ordinarily would be of little 
use because an association of that kind rarely has identifiable 
assets; instead, proceeds or profits usually are distributed 
immediately. Thus, construing § 1963(a)(1) to reach only in-
terests in an enterprise would blunt the effectiveness of the 
provision in combating illegitimate enterprises, and would 
mean that “[w]hole areas of organized criminal activity would 
be placed beyond” the reach of the statute. United States v. 
Turkette, 452 U. S., at 589.

Petitioner stresses that 21 U. S. C. § 848(a)(2), contained 
in the Controlled Substances Act, 84 Stat. 1242, as amended, 
specifically authorizes the forfeiture of “profits” obtained in 
a continuing criminal enterprise engaged in certain drug 
offenses. Brief for Petitioner 6-7. The Ninth Circuit in 

2 There may well be factual situations to which both subsections apply. 
The subsections, however, are clearly not wholly redundant.
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Marubeni, 611 F. 2d, at 766, n. 7, placed similar reliance 
upon § 848(a)(2) and observed that the two statutes were 
passed by the same Congress in the same month. We feel, 
however, that the specific mention of “profits” in the Con-
trolled Substances Act cannot be accepted as an indication 
that the broader language of § 1963(a)(1) was not meant to 
reach profits as well as other types of property interests. 
Language in one statute usually sheds little light upon the 
meaning of different language in another statute, even when 
the two are enacted at or about the same time. The term 
“profits” is specific; the term “interest” is general. The use 
of the specific in the one statute cannot fairly be read as im-
posing a limitation upon the general provision in the other 
statute. In addition, the RICO statute was aimed at orga-
nized crime’s economic power in all its forms, and it was natu-
ral to use the broad term “interest” to fulfill that aim. In 
contrast, the narcotics activity proscribed by §848 usually 
generates only monetary profits, a fact which would explain 
the use of the narrower term in § 848(a)(2).

Petitioner, of course, correctly suggests that Members of 
Congress who voted for the RICO statute were aware of the 
Controlled Substances Act. See 116 Cong. Rec. 33651 (1970) 
(remarks of Rep. Brotzman); id., at 1180-1182 (remarks of 
Sen. Thurmond); id., at 33631 (remarks of Rep. Weicker); 
id., at 33646 (remarks of Rep. Kastenmeier); id., at 35318 
(remarks of Rep. Anderson). It is most unlikely, however, 
that without explanation a potent forfeiture weapon was 
withheld from the RICO statute, intended for use in a broad 
assault on organized crime, while the same weapon was in-
cluded in the Controlled Substances Act, meant for use in 
only one part of the same struggle. If this was Congress’ in-
tent, one would expect it to have said so in clear and under-
standable terms.

Petitioner also suggests that subsequent proposed legisla-
tion demonstrates that the RICO forfeiture provision of 1970 
excludes profits. Brief for Petitioner 29—34. The bills to 
which petitioner refers, however, were introduced in order to 
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overcome the decisions in Marubeni, Meyers, and Thevis. 
See, e. g., S. 2320, 97th Cong., 2d Sess. (1982). The in-
troduction of these bills hardly suggests that their spon-
sors viewed those decisions as correct interpretations of 
§ 1963(a)(1). See United States v. Gordon, 638 F. 2d 886, 
888, n. 5 (CA5), cert, denied, 452 U. S. 909 (1981). In any 
event, it is well settled that “ ‘the views of a subsequent Con-
gress form a hazardous basis for inferring the intent of an 
earlier one.”’ Jefferson County Pharmaceutical Assn. v. 
Abbott Laboratories, 460 U. S. 150, 165, n. 27 (1983), quoting 
from United States v. Price, 361 U. S. 304, 313 (1960). See 
also United States v. Clark, 445 U. S. 23, 33, n. 9 (1980).

Neither are we persuaded by petitioner’s argument that 
his position is supported by the fact that certain state rack-
eteering statutes expressly provide for the forfeiture of 
“profits,” “money,” “interest or property,” or “all property, 
real or personal,” acquired from racketeering. Brief for 
Petitioner 8-9. Nearly all of the state statutes postdate 
the Meyers and Thevis District Court decisions. See, e. g., 
Colo. Rev. Stat. § 18-17-106 (Supp. 1982) (enacted in 1981); 
R. I. Gen. Laws §7-15-3 (Supp. 1982) (enacted in 1979). 
The legislatures of those States presumably employed lan-
guage different from that of § 1963(a)(1) so as to avoid narrow 
interpretations of their laws along the lines of the narrow 
interpretations given the federal statute by the courts in 
Meyers and Thevis.

V
If it is necessary to turn to the legislative history of the 

RICO statute, one finds that that history does not reveal, as 
petitioner would have us hold, see Brief for Petitioner 11-21, 
a limited congressional intent.

The legislative history clearly demonstrates that the RICO 
statute was intended to provide new weapons of unprece-
dented scope for an assault upon organized crime and its eco-
nomic roots. Congress’ statement of findings and purpose in 
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enacting Pub. L. 91-452, 84 Stat. 922, is set forth in its § 1. 
This statement dramatically describes the problem presented 
by organized crime. Congress declared, id., at 923: “It is 
the purpose of this Act to seek the eradication of organized 
crime in the United States ... by providing enhanced sanc-
tions and new remedies to deal with the unlawful activities of 
those engaged in organized crime.” This Court has recog-
nized the significance of this statement of findings and pur-
pose. United States v. Turkette, 452 U. S., at 588-589. 
Further, Congress directed, by § 904(a) of Pub. L. 91-452, 84 
Stat. 947: “The provisions of this title shall be liberally con-
strued to effectuate its remedial purposes.” So far as we 
have been made aware, this is the only substantive federal 
criminal statute that contains such a directive; a similar pro-
vision, however, appears in the Criminal Appeals Act, 18 
U. S. C. §3731.

Congress emphasized the need to fashion new remedies in 
order to achieve its far-reaching objectives. See S. Rep. 
No. 91-617, p. 76 (1969).

“What is needed here . . . are new approaches that will 
deal not only with individuals, but also with the economic 
base through which those individuals constitute such a 
serious threat to the economic well-being of the Nation. 
In short, an attack must be made on their source of eco-
nomic power itself, and the attack must take place on all 
available fronts.” Id., at 79.

Senator Scott spoke of “new legal weapons,” 116 Cong. Rec. 
819 (1970), and Senator McClellan stressed the need for new 
penal remedies. Id., at 591-592. Representative Poff, 
floor manager of the bill in the House, made similar observa-
tions. Id., at 35193. Representative Rodino observed that 
“[d]rastic methods . . . are essential, and we must develop 
law enforcement measures at least as efficient as those of 
organized crime.” Id., at 35199. The RICO statute was 
viewed as one such “extraordinary” weapon. Id., at 602 
(remarks of Sen. Hruska). And the forfeiture provision was 
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intended to serve all the aims of the RICO statute, namely, 
to “punish, deter, incapacitate, and . . . directly to remove 
the corrupting influence from the channels of commerce.” 
Id., at 18955 (remarks of Sen. McClellan).

The legislative history leaves no doubt that, in the view of 
Congress, the economic power of organized crime derived 
from its huge illegal profits. See Blakey, The RICO Civil 
Fraud Action in Context: Reflections on Bennett v. Berg, 58 
Notre Dame L. Rev. 237, 249-256 (1982). Congress could 
not have hoped successfully to attack organized crime’s eco-
nomic roots without reaching racketeering profits. During 
the congressional debates, the sources and magnitude of or-
ganized crime’s income were emphasized repeatedly. See, 
e. g., 115 Cong. Rec. 5873, 5884-5885 (1969); 116 Cong. Rec.
590, 592 (1970) (remarks of Sen. McClellan). From all this, 
the intent to authorize forfeiture of racketeering profits 
seems obvious. H. R. Rep. No. 91-1549, p. 57 (1970), re-
cites that the forfeiture provision extends to “all property 
and interests, as broadly defined, which are related to the 
violations.”

It is true that Congress viewed the RICO statute in large 
part as a response to organized crime’s infiltration of legiti-
mate enterprises. United States v. Turkette, 452 U. S., at
591. But Congress’ concerns were not limited to infiltration. 
The broader goal was to remove the profit from organized 
crime by separating the racketeer from his dishonest gains. 
Forfeiture of interest in an enterprise often would do little to 
deter; indeed, it might only encourage the speedy looting of 
an infiltrated company. It is unlikely that Congress in-
tended to enact a forfeiture provision that provided an incen-
tive for activity of this kind while authorizing forfeiture of an 
interest of little worth in a bankrupt shell.

We are not persuaded otherwise by the presence of a 
1969 letter from the then Deputy Attorney General to Sen-
ator McClellan. See Measures Relating to Organized Crime: 
Hearings before the Subcommittee on Criminal Laws and 
Procedures of the Senate Committee on the Judiciary, 91st 
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Cong., 1st Sess., 407 (1969). That letter, with its reference 
to “one’s interest in the enterprise” does not indicate, for us, 
any congressional intent to preclude forfeiture of racketeer-
ing profits. The reference, indeed, is not to § 1963(a) as fi-
nally enacted but to an earlier version in which forfeiture was 
to be expressly limited to an interest in an enterprise. The 
letter was merely following the language of the then pending 
bill. Furthermore, the real purpose of the sentence was not 
to explain what the statutory provision meant, but to explain 
why the Department of Justice believed it was constitutional.

The rule of lenity, which this Court has recognized in cer-
tain situations of statutory ambiguity, see United States v. 
Turkette, 452 U. S., at 587, n. 10, has no application here. 
That rule “comes into operation at the end of the process of 
construing what Congress has expressed, not at the begin-
ning as an overriding consideration of being lenient to wrong-
doers.” Callanan v. United States, 364 U. S. 587, 596
(1961).  Here, the language of the RICO forfeiture provision 
is clear, and “the rule of lenity does not come into play.” 
United States v. Turkette, 452 U. S., at 588, n. 10.

We therefore disagree with the reasoning of the respective 
courts in the Marubeni, McManigal, Meyers, and Thevis 
cases, and we affirm the judgment of the United States Court 
of Appeals for the Fifth Circuit.3

It is so ordered.

3 In our ruling today, we recognize that we have not resolved any ambi-
guity that might be inherent in the terms “profits” and “proceeds.” Our 
use of those terms is not intended to suggest a particular means of calculat-
ing the precise amount that is subject to RICO forfeiture in any given case. 
We hold simply that the “interests” subject to forfeiture under § 1963(a)(1) 
are not limited to interests in an enterprise.
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NORFOLK REDEVELOPMENT AND HOUSING 
AUTHORITY v. CHESAPEAKE & POTOMAC 

TELEPHONE COMPANY OF VIRGINIA
ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT

No. 81-2332. Argued October 3, 1983—Decided November 1, 1983

Respondent Chesapeake & Potomac Telephone Co. of Virginia (C&P) was 
required to relocate some of its transmission facilities by reason of a 
street realignment resulting from federally funded urban renewal proj-
ects carried out in Norfolk, Va., by petitioner Norfolk Redevelopment 
and Housing Authority (NRHA), a political subdivision of the State. 
C&P sought reimbursement from NRHA for the expenses incurred in 
this relocation, claiming that it was a “displaced person” within the 
meaning of the Uniform Relocation Assistance and Real Property Ac-
quisition Policies Act of 1970 (Act), which provides in 42 U. S. C. 
§ 4622(a)(1) that any person displaced from his home or place of business 
by a federal or federally funded project is entitled to relocation benefits, 
including reimbursement for the “actual reasonable expenses in moving 
himself, his family, business, farm operation, or other personal prop-
erty.” After receiving administrative rejections, C&P sued NRHA in 
Federal District Court, which denied relief. The Court of Appeals 
reversed.

Held: C&P is not a “displaced person” within the meaning of the Act. 
The Act did not change the long-established common-law principle that a 
utility forced to relocate from a public right-of-way must do so at its own 
expense. An analysis of the Act—the purposes of which were to ensure 
that persons displaced by federal and federally funded programs would 
receive uniform treatment and would not suffer disproportionate injuries 
as a result of programs designed for the benefit of the public as a whole— 
and of its legislative history, particularly as it relates to the relocation 
provisions of the Federal-Aid Highway Act of 1968 as a model for the 
provisions at issue here, shows that in passing the Act Congress ad-
dressed the needs of residential and business tenants and owners, and 
did not deal with the separate problem posed by the relocation of utility 
service lines. Pp. 34-43.

674 F. 2d 298, reversed.
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Rehn quis t , J., delivered the opinion of the Court, in which all other 
Members joined, except Powe ll , J., who took no part in the consideration 
or decision of the case.

Francis N. Crenshaw argued the cause for petitioner. 
With him on the brief were Howard W. Martin, Jr., and 
Ann K. Sullivan.

Joshua I. Schwartz argued the cause for the Secretary of 
Housing and Urban Development as respondent under this 
Court’s Rule 19.6 in support of petitioner. With him on the 
brief were Solicitor General Lee, Deputy Solicitor General 
Claiborne, and Geoffrey I. Stewart.

Joseph L. Kelly argued the cause for respondent Chesa-
peake and Potomac Telephone Co. of Virginia. With him on 
the brief was Jack E. Greer.*

Just ice  Rehn qu ist  delivered the opinion of the Court.
Respondent Chesapeake & Potomac Telephone Co. of Vir-

ginia (C&P) was required to relocate some of its telephone 
transmission facilities by reason of a street realignment. It 
sought compensation from petitioner Norfolk Redevelopment 

*Briefs of amici curiae urging reversal were filed for the Boston Re-
development Authority by William A. Zucker; for the Community Re-
development Agencies of the City of Los Angeles et al. by James Dexter 
Clark and Richard E. Brandt; for the United States Conference of Mayors 
et al. by Stephen Chapple, John J. Gunther, Bronson C. La Follette, At-
torney General of Wisconsin, and Richard B. Geltman; for the National 
Institute of Municipal Law Officers by J. Lamar Shelley, John W. Witt, 
Henry W. Underhill, Jr., Benjamin L. Brown, Roy D. Bates, George 
Agnost, James B. Brennan, Roger F. Cutler, Walter M. Powell, Frederick 
A. 0. Schwarz, Jr., William H. Taube, William I. Thornton, Jr., Max 
P. Zall, and Charles S. Rhyne; for the City of New York by Frederick 
A. 0. Schwarz, Jr., and Leonard Koerner; and for the City of Norfolk, 
Virginia, by Philip R. Trapani and Lydia Calvert Taylor.

Briefs of amici curiae urging affirmance were filed for the American Gas 
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and Housing Authority (NRHA), the local government 
agency responsible for the urban renewal plan which caused 
the street realignment. C&P claimed that it was a “dis-
placed person” as that term is defined in the Uniform Reloca-
tion Act,1 passed by Congress in 1970. We hold that C&P is 
not a “displaced person” within the meaning of the Act.

The Relocation Act provides that any person “displaced” 
from his home or place of business by a federal or federally 
funded project is entitled to relocation benefits, including re-
imbursement for the “actual reasonable expenses in moving 
himself, his family, business, farm operation, or other per-
sonal property.” 42 U. S. C. § 4622(a)(1). The Act by its 
terms binds only federal agencies; but a federal agency may 
not provide funds for state projects involving condemnation 
without first receiving “satisfactory assurances” that dis-
placed persons will be given such relocation payments and as-
sistance “as are required to be provided by a Federal agency” 
under the Act. 42 U. S. C. § 4630. In order to qualify for 
federal funds, therefore, many States, such as Virginia, see 
Va. Code §25-235 et seq. (1980 and Supp. 1983), have 
adopted legislation modeled on the Relocation Act.

NRHA is a political subdivision of the State of Virginia, 
located in the city of Norfolk. During the 1960’s, NRHA 
began four redevelopment projects in Norfolk for which fed-
eral funds were provided under the urban renewal program 
contained in Title I of the Housing Act of 1949, 63 Stat. 414, 
42 U. S. C. § 1450 et seq. (1976 ed. and Supp. V).2 The de-
velopment plans approved by the city and carried out by

1 The full title of the Act is the Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 1970, 84 Stat. 1894, 42 U. S. C. § 4601 
et seq.

Agreements were worked out between the United States Department 
of Housing and Urban Development (HUD) and NRHA for each of the four 
projects, providing that HUD would furnish two-thirds of the net project 
cost in cash, while the city of Norfolk would contribute the remaining one- 
third “in kind,” by means of public improvements such as streets, schools, 
and parks. See Stipulation of Fact No. 9, App. 42-43; App. 187-188, 194 
(testimony of Mr. Rice).
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NRHA required the reshaping of certain land parcels, which 
in turn required a realignment of street patterns. After 
acquiring the land on both sides of the streets in question, 
NRHA successfully petitioned the city to close off those 
streets or parts thereof. Stipulations of Fact Nos. 5, 6, App. 
39-41. New streets were constructed in accordance with the 
development plans.

C&P is a privately owned utility company engaged in the 
business of selling telephone and other telecommunication 
services in the city of Norfolk and throughout Virginia. To 
serve its customers, C&P had placed telephone transmission 
facilities, including manholes, conduits, cables, and accessory 
fittings, within the public rights-of-way of certain streets 
throughout Norfolk, including streets within the urban re-
newal project areas.3 When the streets were realigned, 
C&P was forced to relocate some of its facilities. The man-
holes and conduits, too massive to move, were simply aban-
doned in place. The telephone cables were withdrawn and, 
for the most part, sold for their scrap value, though some 
cable was stored for possible reuse. App. 100-101 (testi-
mony of Mr. Tucker). Substitute facilities were installed be-
neath the new streets to prevent any interruption in service.

C&P sought reimbursement from NRHA for the expenses 
it incurred in this relocation, claiming that it was a “displaced 
person” within the meaning of the Relocation Act.4 After a 

8 The facilities were placed under the streets pursuant to an 1898 fran-
chise agreement between the city and C&P’s predecessor, Southern Bell 
Telephone Co. See Exhibit No. 1, App. 228-243. Under the terms of 
that agreement, the city could require C&P to move its facilities at any 
time, with all expenses of the move to be borne by C&P. Stipulations of 
Fact Nos. 10, 11, App. 43-44.

4 Section 101(6) of the Relocation Act, as set forth in 42 U. S. C. 
§ 4601(6), provides as follows:
“The term ‘displaced person’ means any person who, on or after January 2, 
1971, moves from real property, or moves his personal property from real 
property, as a result of the acquisition of such real property, in whole or in 
part, or as the result of the written order of the acquiring agency to vacate 
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series of administrative rejections, C&P sued NRHA in the 
United States District Court for the Eastern District of 
Virginia.5 The District Court denied relief to C&P, but on 
appeal its decision was reversed by the Court of Appeals for 
the Fourth Circuit. Chesapeake & Potomac Telephone Co. 
of Virginia v. Landrieu, 674 F. 2d 298 (1982). That court 
held that the definitional provisions of the Relocation Act 
compelled the conclusion that a utility was not excluded from 
the definition of “displaced person” under the Act, and that 
C&P was entitled to compensation as a “displaced person” for 
the sort of expenses incurred here.

We granted certiorari to review the judgment of the Court 
of Appeals. 459 U. S. 1145 (1983). We now reverse. Our 
analysis of the statute and its legislative history convinces us 
that in passing the Relocation Act Congress addressed the 
needs of residential and business tenants and owners, and did 
not deal with the separate problem posed by the relocation of 
utility service lines. We hold, therefore, that the Relocation 
Act did not change the long-established common-law princi-
ple that a utility forced to relocate from a public right-of-way 
must do so at its own expense; it is not a “displaced person” 
as that term is defined in the Act.

real property, for a program or project undertaken by a Federal agency, or 
with Federal financial assistance; and solely for the purposes of sections 
4622(a) and (b) and 4625 of this title, as a result of the acquisition of or as 
the result of the written order of the acquiring agency to vacate other real 
property, on which such person conducts a business or farm operation, for 
such program or project.”

5 After C&P was turned down by NRHA, it appealed to the Richmond 
office of HUD. That agency also rejected the claim and was joined as a 
defendant in this suit. The basis for C&P’s appeal from the local agency to 
the federal agency is contained in a regulation issued by HUD, 24 CFR 
§42.707 (1983). The statutory authorization for such appeal is unclear, 
but neither party questions the validity of the regulation in question, and 
we proceed on the assumption that such review by HUD was authorized by 
the Act, and that the present litigation involves only the interpretation of 
the relevant provisions of the Relocation Act.
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There is no doubt that a utility company could, under cer-
tain circumstances, be a “displaced person” within the mean-
ing of the Relocation Act. Businesses as well as natural per-
sons are eligible for relocation benefits.6 Thus, for example, 
if a branch office of C&P were located in a building con-
demned by the NRHA, C&P might well be entitled to re-
cover the cost of moving its office equipment and furnishings. 
C&P, just like any other legitimate business, would be “dis-
placed” by the federally funded project. But whether C&P 
can be said to be “displaced” within the meaning of the Act 
when it relocates telephone lines because an urban renewal 
project calls for realignment of existing street patterns is a 
different question which requires more detailed analysis. 
When streets containing utility conduits are realigned, C&P 
is not “just like any other legitimate business”; it faces a 
problem unique to utilities.

Under the traditional common-law rule, utilities have been 
required to bear the entire cost of relocating from a public 
right-of-way whenever requested to do so by state or local 
authorities. 12 E. McQuillin, Law of Municipal Corporations 
§ 34.74a (3d ed. 1970); 4A J. Sackman, Nichols’ Law of Emi-
nent Domain § 15.22 (rev. 3d ed. 1981). This rule was recog-
nized and approved by this Court as long ago as New Orleans 
Gas Light Co. v. Drainage Comm’n of New Orleans, 197 
U. S. 453, 462 (1905) (holding that the injury sustained by the 
utility is damnum absque injuria).

It is a well-established principle of statutory construction 
that “[t]he common law . . . ought not to be deemed to be re-
pealed, unless the language of a statute be clear and explicit 
for this purpose.” Fairfax’s Devisee v. Hunter’s Lessee, 7 

6 “Person” is defined in the Act to include “any individual, partnership, 
corporation, or association.” 42 U. S. C. §4601(5). The term “business” 
includes “any lawful activity, excepting a farm operation, conducted pri-
marily . . . (B) for the sale of services to the public . . . .” 42 U. S. C. 
§4601(7).
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Cranch 603, 623 (1813).7 Since the elements of the federal 
law of eminent domain are largely derived from the common 
law, see, e. g., United States v. Miller, 317 U. S. 369 (1943), 
this canon of construction has a force in this case that it might 
not have in other contexts of federal statutory construction. 
We must, therefore, be satisfied that Congress addressed the 
problem of utility relocation costs in the Relocation Act be-
fore we can conclude that C&P is entitled to the benefits it 
seeks. “As in all cases of statutory construction, our task is 
to interpret the words of th[e] statut[e] in light of the pur-
poses Congress sought to serve.” Chapman v. Houston 
Welfare Rights Org., 441 U. S. 600, 608 (1979).

The passage of the Relocation Act in 1970 ended a decade 
of close consideration of the problems faced by persons dis-
placed by federal and federally funded projects. See Alex-
ander v. United States Dept, of HUD, 441 U. S. 39, 49 (1979). 
The principal sponsor of the bill, Senator Muskie, noted that 
over 50 federal programs resulted in condemnation proceed-
ings and that the victims of such proceedings received widely 
varying treatment. “Nearly all federally assisted programs 
have differing, if not conflicting, provisions for helping those 
displaced. They range from no assistance in some cases to 
liberal benefits and protection in others.” 115 Cong. Rec. 
31533 (1969). In part, the Uniform Relocation Act was 
passed, as its name suggests, simply to ensure uniform treat-
ment of persons displaced by condemnation.8

Another, equally important, purpose of the Act was to en-
sure that persons displaced by federal and federally funded 
programs would “not suffer disproportionate injuries as a re-
sult of programs designed for the benefit of the public as a 
whole.” 42 U. S. C. §4621. Under traditional concepts of 
eminent domain, a homeowner would receive only the market

’See also, Robert C. Herd & Co. v. Krawill Machinery Corp., 359 U. S. 
297, 304-305 (1959); Texas & Pacific R. Co. v. Abilene Cotton Oil Co., 204 
U. S. 426, 437 (1907); Shaw v. Railroad Co., 101 U. S. 557, 565 (1880).

8 See 42 U. S. C. §4621 (statement of purpose); S. Rep. No. 91-488, 
pp. 1-8 (1969); H. R. Rep. No. 91-1656, pp. 1-3 (1970).
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value of his condemned house. H. R. Rep. No. 91-1656, p. 8 
(1970). A tenant at will, residing or doing business at con-
demned premises, received nothing. Id., at 12. Yet both 
would incur significant, perhaps devastating, expenses in 
moving personal property. S. Rep. No. 91-488, pp. 6-7 
(1969); H. R. Rep. No. 91-1656, supra, at 2-3. The Reloca-
tion Act was intended to alleviate the “disproportionate inju-
ries” suffered by such persons.9

In pursuit of both equity and uniformity, Congress relied 
heavily on prior legislation governing specific federal pro-
grams. For the relocation provisions at issue here, Con-
gress adopted as its principal model the relocation provisions 
in §501 through §511 of the Federal-Aid Highway Act of 
1968 (1968 Highway Act), Pub. L. 90-495, 82 Stat. 830-835. 
The legislative history is explicit that the Relocation Act was 
designed to extend the coverage of that pre-existing program 
to all federal agencies, with modifications “only as necessary 
to achieve a system of requirements and aids that can be ap-
plied uniformly in all Federal and federally assisted pro-
grams.” S. Rep. No. 91-488, supra, at 2. See also H. R. 
Rep. No. 91-1656, supra, at 2; 115 Cong. Rec. 31534 (1969) 
(remarks of Sen. Mundt).10 Much of the language of the 

9 See S. Rep. No. 91-488, supra, at 4, 6-7, 9; H. R. Rep. No. 91-1656, 
supra, at 3

10 The same sources also indicate reliance on § 114 of the Housing Act of 
1949, as amended by the Housing and Urban Development Act of 1968, 
Pub. L. 90-448, 82 Stat. 526. Section 114 made no mention of utility re-
location costs, and HUD regulations promulgated under the Act specifi-
cally state that utilities have no right to reimbursement for expenses 
incurred when relocating to accommodate an urban renewal project. If, 
however, state law requires that such compensation be paid to the utility 
by the state or local agency involved in the project, then the amount paid is 
considered a legitimate project expenditure to which HUD will contribute 
its pro rata share. See HUD Urban Renewal Handbook, RHA 7209.1, 
ch. 2, pp. 4-5 (1969).

Section 114 was repealed by § 220(a)(5) of the Relocation Act, and HUD 
regulations have been extensively revised to reflect the new law. The 
regulation governing utility relocation costs, however, remains unchanged.
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Relocation Act, including the declaration of policy,11 the defi-
nitions of “person,”11 12 “business,”13 and “displaced person,”14 
as well as the formula for calculating relocation benefits,15 is 
taken directly from the 1968 Highway Act.

In divining congressional intent, therefore, it is instructive 
to note that the claims made by C&P in this case would not 
have been countenanced under the 1968 Highway Act. Util-
ity relocation costs necessitated by federally funded highway 
projects were already specifically governed by a separate 
provision, 23 U. S. C. § 123, which predated and was left in-
tact by the 1968 Act. Careful consideration of this provision 
demonstrates that Congress considered utility relocation as a 
problem separate and distinct from the plight of “displaced”

11 Compare § 501 of the 1968 Highway Act (“to insure that a few individ-
uals do not suffer disproportionate injuries as a result of programs de-
signed for the benefit of the public as a whole”) with § 201 of the Relocation 
Act, 42 U. S. C. § 4621 (“to establish a uniform policy for the fair and eq-
uitable treatment of persons displaced as a result of Federal and federally 
assisted programs in order that such persons shall not suffer disproportion-
ate injuries as a result of programs designed for the benefit of the public as 
a whole”).

12 Compare § 511(1) of the 1968 Highway Act (“The term ‘person’ means 
. . . any individual, partnership, corporation, or association which is the 
owner of a business . . .”) with § 101(5) of the Relocation Act, 42 U. S. C. 
§ 4601(5), set out in n. 6, supra.

13 Compare § 511(4) of the 1968 Highway Act (“The term ‘business’ means 
any lawful activity conducted primarily . . . (B) for the sale of services to 
the public . . .”) with § 101(7) of the Relocation Act, 42 U. S. C. § 4601(7), 
set out in n. 6, supra.

14 Compare § 511(3) of the 1968 Highway Act (“any person who moves 
from real property ... as a result of the acquisition or reasonable expecta-
tion of acquisition of such real property, which is subsequently acquired, in 
whole or in part, for a Federal-aid highway . . .”) with § 101(6) of the 
Relocation Act, 42 U. S. C. § 4601(6), set out in n. 4, supra.

15 Compare § 505(a) of the 1968 Highway Act (“actual reasonable ex-
penses in moving himself, his family, his business, or his farm operation, 
including personal property”) with § 202(a)(1) of the Relocation Act, 42 
U. S. C. § 4622(a)(1) (“actual reasonable expenses in moving himself, his 
family, business, farm operation, or other personal property”).
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persons dealt with in the 1968 Highway Act and later, more 
generally, in the Relocation Act.

Title 23 U. S. C. § 123 had its origins in S. Rep. No. 1093, 
83d Cong., 2d Sess., 12-13 (1954). In 1954, the Senate Com-
mittee on Public Works “heard considerable testimony from 
owners and operators of various public utilities concerning 
the heavy financial burden placed upon them when recon-
struction or modernization of highways requires that their fa-
cilities be moved from their prior locations on the highway 
right-of-way.” Id., at 12. But the Committee tentatively 
concluded that, since the question was governed by long- 
established state law, it was “neither feasible nor desirable 
for the Federal Government to give direction to those local 
relationships by force of application of Federal funds.” Id., 
at 13.

The Committee did, however, authorize a study of the 
problem, and this study16 led to the adoption of § 111 of the 
Federal-Aid Highway Act of 1956 (1956 Highway Act), Pub.
L. 84-627, 70 Stat. 383. Some States had, by statute or 
practice, altered the common law in order to reimburse utili-
ties for the costs of relocation. Congress felt that such 
reimbursement should be considered a legitimate project ex-
pense for which the Federal Government would contribute its 
pro rata share. Thus, § 111 provided that when a State, in 
accordance with state law, pays the costs of relocation of a 
utility necessitated by a federally funded highway project, 
“Federal funds may be used to reimburse the State for such 
cost in the same proportion as Federal funds are expended on 
the project.” 23 U. S. C. § 123(a). The question of utility 
reimbursement was, thus, left to the laws of the individual 
States, with no congressional displacement of those laws. 
The House Report accompanying the 1956 Highway Act spe-
cifically stressed: “There is no requirement in this section, 

16 Public Utility Relocation Incident to Highway Improvement, H. R. 
Doc. No. 127, 84th Cong., 1st Sess. (1955).
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either expressed or implied, that a State must pay all or any 
part of utility relocation costs.” H. R. Rep. No. 2022, 84th 
Cong., 2d Sess., 14 (1956).

In response to the 1956 Highway Act, a number of States 
passed legislation providing for reimbursement of the cost of 
relocating utility facilities for federal-aid highway projects.17 
The Senate Committee on Public Works expressed concern 
over “this drastic change in existing practices,” noting that 
“the use of Federal funds for reimbursement to the States for 
this purpose will increase substantially, thereby reducing the 
amount of Federal funds available for construction of high-
ways.” S. Rep. No. 1407, 85th Cong., 2d Sess., 28 (1958). 
In response, the Committee proposed to put a 70% cap on 
federal contributions to States for reimbursement of utilities. 
Ibid. This limitation was rejected in the final bill, however, 
and the only amendment to 23 U. S. C. § 123 was a proviso 
that reimbursement be made “only after evidence satisfac-
tory to the Secretary shall have been presented to him sub-
stantiating the fact that the State has paid such cost from its 
own funds . . . .” Pub. L. 85-381, § 11(a), 72 Stat. 94-95. 
Thus, after careful consideration of the alternatives, the rela-
tions between utilities and the States were left, once again, 
to state law. No federal right to reimbursement was ever 
granted to utilities, although pro rata federal reimbursement 
remained available to the States if state law required re-
imbursement of utilities.

17 “During 1956 and 1957, legislation which would provide for payment by 
the State of the cost of relocating public-utility facilities was considered by 
the legislative assemblies in 40 States. Such legislation was passed in 22 
States, but was vetoed in 6 States, so it became law in 16 States. Under 
these 16 State laws only 1 State will pay the cost of relocating utility facili-
ties on all State-maintained highways, 5 relate to all Federal-aid projects, 
and 10 relate to the projects on the Interstate System only, where the Fed-
eral share of the cost is at least 90 percent.” S. Rep. No. 1407, 85th 
Cong., 2d Sess., 28 (1958).
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As noted, the 1968 Highway Act did nothing to change this 
situation. Title 23 U. S. C. § 123 was left untouched. The 
relocation provisions in §501 through §511 of the 1968 Act 
were directed at a separate problem: the plight of those dis-
placed from their homes or places of business. H. R. Rep. 
No. 1584, 90th Cong., 2d Sess., 20 (1968); S. Rep. No. 1340, 
90th Cong., 2d Sess., 7 (1968). Utility relocation costs were 
never mentioned and, given 23 U. S. C. § 123, were clearly 
not intended to be covered by §501 through §511.

The history of the Federal-Aid Highway Act from 1954 to 
1968 shows, therefore, that Congress considered utility re-
location costs and the expenses incurred by “displaced per-
sons” to be separate and distinct problems calling for sepa-
rate and distinct solutions. Congress showed that it was 
aware of the common-law rule that utilities must bear their 
own relocation expenses, and it proved unwilling, after ex-
tensive consideration and debate, to federalize the relations 
between utilities and state and local governments.

In the Relocation Act, Congress chose to deal with only 
one of these two problems. In modifying and extending 
§501 through §511 of the 1968 Highway Act, Congress was 
addressing the needs of residential and business tenants and 
owners, living and working in buildings that would be bull-
dozed by federal and federally funded programs. 115 Cong. 
Rec. 31533 (1969) (remarks of Sen. Muskie) (expressing his 
concern at “the bulldozing of hundreds of thousands of people 
from their homes and businesses annually”).18 Section 220 of 
the Relocation Act repealed those sections of prior law that 
had been superseded or rendered superfluous by the Reloca-
tion Act, including §501 through §511 of the 1968 Highway 

18 See also S. Rep. No. 91-488, pp. 4, 6, 9 (1969); H. R. Rep. No. 91- 
1656, pp. 2-3 (1970); 115 Cong. Rec. 31534 (1969) (remarks of Sen. Mundt); 
id., at 31534-31535 (remarks of Sen. Tydings); 116 Cong. Rec. 40167 (1970) 
(remarks of Rep. Edmondson); id., at 40168 (remarks of Rep. Kluczynski); 
id., at 40170 (remarks of Rep. Mink).
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Act. See H. R. Rep. No. 91-1656, pp. 21, 32-38 (1970). 
Yet 23 U. S. C. § 123, governing utility relocation costs occa-
sioned by federally funded highway projects, was left intact. 
It was neither contradicted nor rendered superfluous because 
it addressed a problem outside the scope of the Relocation 
Act.

At no point in the extensive hearings,19 congressional de-
bates,20 or Committee Reports21 was it ever suggested that 
the Relocation Act would alter the state rules governing util-
ity relocation expenses. Given that Congress had hitherto 
expressly declined to alter those rules, after extensive con-
sideration and debate, the conclusion seems inescapable that 
Congress did not do so in a fit of absentmindedness when it 
modified and extended the provisions of the 1968 Highway 
Act, provisions directed at a different problem.

Virginia has continuously recognized the common-law rule 
that a utility forced to relocate from a public right-of-way 
must do so at its own expense. In Potomac Electric Power 
Co. v. Fugate, 211 Va. 745, 747-748, 180 S. E. 2d 657, 
658-659 (1971), the Supreme Court of Virginia held that a 
franchise agreement, such as that between Norfolk and C&P, 
which allows a utility to place its facilities in public streets is 
revocable at will and confers no property right on the utility. 
Established practice under the franchise agreement between 
Norfolk and C&P was to the same effect. C&P has always in 
the past borne all costs of relocation and has included those

19 See Uniform Relocation Assistance and Land Acquisition Policies Act 
of 1969: Hearings on S. 1 before the Subcommittee on Intergovernmental 
Relations of the Senate Committee on Government Operations, 91st Cong., 
1st Sess. (1969); Uniform Relocation Assistance and Land Acquisition Poli- 
cies-1970: Hearings on H. R. 14898, H. R. 14899, S. 1, and related bills be-
fore the House Committee on Public Works, 91st Cong., 1st and 2d Sess. 
(1969-1970).

20 See, e. g., 115 Cong. Rec. 31533-31535 (1969); 116 Cong. Rec. 
40163-40172, 42132-42140 (1970).

21S. Rep. No. 91-488 (1969); H. R. Rep. No. 91-1656 (1970).
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expenses as part of its operating expenses within the rate 
structure approved by the State Corporation Commission. 
Stipulations of Fact Nos. 10, 11, App. 43-44. We hold that 
the Relocation Act did not grant utilities such as C&P a new, 
federal right to reimbursement for expenses of the sort in-
curred here.

The judgment of the Court of Appeals is
Reversed.

Justi ce  Powell  took no part in the consideration or deci-
sion of this case.
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TORRES-VALENCIA v. UNITED STATES

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 82-6848. Decided November 7, 1983

Held: The Court of Appeals’ judgment is vacated, and the case is re-
manded, since both the Government’s concession in its brief opposing the 
petition for certiorari that the District Comt erroneously refused to give 
petitioner’s character evidence instruction to the jury and its contention 
in this Court that the error was harmless should be presented to the 
Court of Appeals in the first instance.

Certiorari granted; vacated and remanded.

Per  Curi am .
In its brief opposing the petition for certiorari, the Govern-

ment concedes that the District Court erroneously refused to 
give petitioner’s character evidence instruction to the jury, 
but argues that the error was harmless. The Government’s 
concession of error, as well as its harmless-error argument, 
should be presented to the Court of Appeals in the first in-
stance. The motion of petitioner for leave to proceed in 
forma pauperis and the petition for writ of certiorari are 
granted, the judgment of the Court of Appeals is vacated, 
and the case is remanded to the Court of Appeals for consid-
eration of the Government’s concession of error.

It is so ordered.
Justi ce  Rehnq ui st , with whom The  Chief  Justi ce  and 

Justi ce  O’Connor  join, dissenting.
This Court can only deal with a certain number of cases on 

the merits in any given Term, and therefore some judgment 
must attend the process of selection. Summary disposition 
is of course appropriate where a lower court has demonstra-
bly misapplied our cases in a manner which has led to an 
incorrect result. Here, however, the Court chooses to sum-
marily vacate a judgment of the Court of Appeals affirming
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petitioner’s conviction on the ground that the Government 
concedes that the District Court improperly failed to give an 
instruction tendered by petitioner. It is also conceded that 
petitioner fully argued to the jury his theory of the case, not-
withstanding the District Court’s refusal to give his proffered 
instruction.

I had thought the days of parsing a trial record to find iso-
lated instructional errors in a charge to the jury were long 
gone. Title 28 U. S. C. §2111 provides:

“On the hearing of any appeal or writ of certiorari in 
any case, the court shall give judgment after an exami-
nation of the record without regard to errors or defects 
which do not affect the substantial rights of the parties.”

I am confident that the Court of Appeals for the Ninth Cir-
cuit in deciding this case was well aware of this provision— 
indeed, perhaps better aware of it than is this Court.



46 OCTOBER TERM, 1983

Per Curiam 464 U. S.

MAGGIO, WARDEN v. WILLIAMS

ON APPLICATION TO VACATE STAY

No. A-301. Decided November 7, 1983

Respondent’s state-court murder conviction and death sentence were af-
firmed by the Louisiana Supreme Court, and this Court denied his peti-
tion for certiorari and request for rehearing. After he unsuccessfully 
sought habeas corpus relief in the state courts, respondent filed his first 
federal-court petition for habeas corpus presenting the same issues that 
had proved unavailing in the state courts. The District Court denied 
the petition, the Court of Appeals affirmed, and this Court again denied 
certiorari and a request for a rehearing. Respondent unsuccessfully 
renewed his attempt to win relief in the state courts, and then filed 
a second petition for habeas corpus in the District Court, raising two 
claims that had previously been rejected and two additional claims. The 
court refused to grant the writ or to stay respondent’s execution. The 
Court of Appeals affirmed the judgment—finding respondent’s claims to 
be without merit—but issued a stay of execution pending either this 
Court’s anticipated review of the law concerning state-court procedures 
for review of the “proportionality” of death sentences, or this Court’s 
“further directions.”

Held: The stay was improvidently entered by the Court of Appeals. The 
standard for determining whether a court of appeals’ stay pending dispo-
sition of a petition for certiorari should continue in effect, is whether 
there exists a reasonable probability that four Members of this Court 
will consider the underlying issue sufficiently meritorious for the grant 
of certiorari. None of respondent’s claims—challenging the constitu-
tionality of (1) the Louisiana Supreme Court’s review of the proportion-
ality of his death sentence on a districtwide rather than a statewide 
basis, (2) the prosecutor’s closing argument, (3) the trial court’s instruc-
tion on lesser offenses, and (4) the exclusion for cause of certain venire-
men, thus depriving respondent of a “representative” jury—warrant 
certiorari and plenary consideration. The arguments that respondent 
raised for the first time in these proceedings are insubstantial, and the 
arguments that he has attempted to relitigate are no more persuasive 
now than they were when they were first rejected.

Application to vacate stay granted.

Per  Curi am .
On October 23, 1983, less than two days before Williams’ 

scheduled execution, the Court of Appeals for the Fifth 
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Circuit stayed the execution “pending final action of the 
Supreme Court.” Because we agree with applicant that the 
stay was improvidently imposed, we grant his motion to va-
cate the stay and to allow the State to reschedule Williams’ 
execution.

I
Williams was sentenced to death for killing a security 

guard while robbing a grocery store in Baton Rouge, La. 
His conviction and sentence were affirmed by the Louisiana 
Supreme Court. State v. Williams, 383 So. 2d 369 (1980). 
After we denied Williams’ petition for certiorari, 449 U. S. 
1103 (1981), and his request for rehearing, 450 U. S. 971
(1981),  he unsuccessfully sought a writ of habeas corpus in 
the Louisiana state courts. He then filed his first petition 
for habeas corpus in the District Court for the Middle District 
of Louisiana, presenting the same 13 issues that had proved 
unavailing in the state courts. The District Court held no 
hearing, but issued a written opinion denying Williams’ peti-
tion. See Williams v. Blackbum, 649 F. 2d 1019, 1021-1026 
(CA5 1981) (incorporating District Court’s decision). The 
District Court’s judgment was affirmed by a panel of the 
Court of Appeals for the Fifth Circuit, ibid., but an order was 
entered directing that the appeal be reheard en banc. On 
rehearing, the en banc Court of Appeals rejected each of 
Williams’ many objections to his conviction and sentence and 
affirmed the judgment of the District Court. Williams v. 
Maggio, 679 F. 2d 381 (1982) (en banc). On June 27, 1983, 
we again denied Williams’ petition for certiorari, 463 U. S. 
1214, and we denied his request for rehearing on September 
8, 1983, 463 U. S. 1249.

After unsuccessfully renewing his attempt to win relief in 
the state courts, Williams filed a second petition for habeas 
corpus in the District Court, raising two claims that had pre-
viously been rejected and two additional claims. The Dis-
trict Court issued a detailed opinion in which it refused to 
grant the writ or to stay Williams’ execution. Williams v. 
King, 573 F. Supp. 525 (1983). Because it believed Wil-
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liams’ contentions to be “frivolous and without merit,” the 
District Court also denied his request for a certificate of 
probable cause, which, under 28 U. S. C. §2253, is a pre-
requisite to an appeal. The Fifth Circuit granted a certifi-
cate of probable cause and affirmed the judgment of the Dis-
trict Court, but nevertheless issued a stay. The court 
reviewed Williams’ claims and “expressly [found] that each is 
without merit.” Williams v. King, 719 F. 2d 730, 733 
(1983). In light of recent actions by this Court, however, 
the Court of Appeals concluded with respect to Williams’ 
“proportionality” claim that “a complete review of the law on 
this matter may be anticipated. With a person’s life at stake, 
we must await that review or further directions from the 
Supreme Court.” Ibid.

II
Just last Term, we made clear that we would not automati-

cally grant stays of execution in cases where the Court of 
Appeals had denied a writ of habeas corpus. Barefoot v. 
Estelle, 463 U. S. 880, 895 (1983). A stay application ad-
dressed to a Circuit Justice or to the Court will be granted 
only if there exists “ ‘a reasonable probability that four mem-
bers of the Court would consider the underlying issue suf-
ficiently meritorious for the grant of certiorari or the nota-
tion of probable jurisdiction.’” White v. Florida, 458 U. S. 
1301, 1302 (1982) (Powell , J., in chambers) (quoting Times- 
Picayune Publishing Corp. v. Schulingkamp, 419 U. S. 1301, 
1305 (1974) (Powell , J., in chambers)). We perceive no rea-
son to apply a different standard in determining whether a 
stay granted by a Court of Appeals pending disposition of a 
petition for certiorari to this Court should continue in effect.

The grounds on which Williams would request certiorari 
are amply evident from his opposition to the motion to vacate 
the stay, his voluminous filings in the lower courts, and the 
opinions and proceedings in the District Court and Court of 
Appeals. None of these claims warrant certiorari and ple-
nary consideration in this case. Accordingly, we conclude 
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that the stay, which the Court of Appeals apparently granted 
in view of the possibility that we would disagree with its anal-
ysis of the constitutional issues raised by Williams, should be 
vacated.

Williams’ claims may be summarized briefly. He argues, 
first, that the Louisiana Supreme Court reviewed the propor-
tionality of his death sentence on a districtwide rather than a 
statewide basis, and that such review does not adequately 
ensure that his death sentence has been imposed in a rational 
and nonarbitrary manner. Second, the prosecutor’s closing 
argument allegedly prejudiced the jury against Williams and 
elicited a decision based on passion rather than reason. 
Third, the trial court’s instruction on lesser offenses, given 
despite the absence of evidence warranting such an instruc-
tion, is claimed to have violated the rule established in 
Hopper v. Evans, 456 U. S. 605 (1982), and to have denied 
Williams due process. Fourth, the exclusion for cause of 
three veniremen who opposed the death penalty at the guilt-
innocence phase of Williams’ trial, although proper under 
Witherspoon v. Illinois, 391 U. S. 510 (1968), allegedly de-
prived Williams of a jury representative of a fair cross-
section of the community.

Williams’ second, third, and fourth contentions warrant lit-
tle discussion. As Williams made clear in his second petition 
for state habeas corpus, he challenged the prosecutor’s clos-
ing argument, either directly or indirectly, in his first state 
habeas proceeding. The Louisiana Supreme Court ulti-
mately rejected his challenge, although two justices indicated 
that the prosecutor’s statements raised a substantial question 
and one concluded that the statements constituted reversible 
error. State ex rel. Williams v. Blackbum, 396 So. 2d 1249
(1981).  Williams’ failure to raise this claim in his first fed-
eral habeas proceeding is inexcusable, but the District Court 
nevertheless gave it full consideration in the second federal 
habeas proceeding. Applying the standard established in 
Donnelly v. DeChristoforo, 416 U. S. 637 (1974), the District 
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Court examined the prosecutor’s closing argument at length 
and concluded that it did not render Williams’ trial funda-
mentally unfair.

The trial court’s instruction on lesser offenses was clearly 
proper under state law, and the District Court’s review of the 
record led it to conclude that the evidence fully justified the 
trial court’s charge.

Williams’ challenge to the exclusion for cause of certain 
veniremen was previously rejected by the Fifth Circuit and 
was presented to this Court in his petitions for certiorari and 
his motion for rehearing following the denial of his second 
petition. He has now recast his argument as an attack on 
the representativeness of the jury that convicted him. In 
Witherspoon, we found the extant evidence insufficient to 
demonstrate that “the exclusion of jurors opposed to capital 
punishment results in an unrepresentative jury on the issue 
of guilt or substantially increases the risk of conviction.” 
391 U. S., at 518. Williams claims that he is entitled to a 
hearing on the question whether the jury selection proce-
dures followed here had these effects. But he has not al-
leged that veniremen were excluded for cause on any broader 
basis than authorized in Witherspoon. The District Court 
characterized the evidence proffered by Williams on the 
question whether the jury was less than neutral with respect 
to guilt as tentative and fragmentary, and we cannot con-
clude that it abused its discretion in refusing to hold an 
evidentiary hearing on this issue. Further review is not 
warranted.

Williams’ challenge to the Louisiana Supreme Court’s pro-
portionality review also does not warrant the issuance of a 
writ of certiorari. The en banc Fifth Circuit has carefully 
examined the Louisiana Supreme Court’s procedure and 
found that it “provides adequate safeguards against freakish 
imposition of capital punishment.” Williams v. Maggio, 679 
F. 2d, at 395. This conclusion was challenged in this Court 
in Williams’ petition for certiorari following the Court of Ap-
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peals’ decision and in his motion for reconsideration of our de-
nial of that petition. We were, of course, fully aware at that 
time that we had agreed to decide whether some form of com-
parative proportionality review is constitutionally required. 
See Pulley v. Harris, 460 U. S. 1036 (1983).

Since agreeing to decide this issue in Pulley, the Court has 
consistently denied challenges to the Louisiana Supreme 
Court’s proportionality review scheme that were identical to 
that raised by Williams. See Lindsey v. Louisiana, post, 
p. 908; James v. Louisiana, post, p. 908; Sonnier v. Loui-
siana, 463 U. S. 1229, rehearing denied, 463 U. S. 1249 
(1983). See also Narcisse v. Louisiana, post, p. 865. Wil-
liams asserts that his execution should be stayed because we 
have issued a stay in another Louisiana death case, Baldwin 
v. Maggio, 463 U. S. 1251 (1983). But our decision there 
turned not on the substantiality of applicant’s Pulley argu-
ment, but on the fact that applicant raised a substantial chal-
lenge to the effectiveness of his trial counsel, similar to those 
we shall resolve in two cases set for argument this Term. 
Strickland v. Washington, 462 U. S. 1105 (1983); United 
States v. Cronic, 459 U. S. 1199 (1983).

As Williams notes, Justi ce  White  recently granted a stay 
in a case raising a proportionality challenge to a death sen-
tence imposed in Texas. Autry v. Estelle, post, p. 1301. 
Also, on October 31, the Court declined to vacate that stay. 
Post, p. 925. In that case, however, the Texas Court of 
Criminal Appeals, like the California Supreme Court in Pul-
ley, had wholly failed to compare applicant’s case with other 
cases to determine whether his death sentence was dispro-
portionate to the punishment imposed on others. Under 
those circumstances, it was reasonable to conclude that 
Autry’s execution should be stayed pending the decision in 
Pulley, or until further order of the Court.

That is not the case here. Our prior actions are ample 
evidence that we do not believe that the challenge to 
districtwide, rather than statewide, proportionality review is 
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an issue warranting a grant of certiorari. Our view remains 
the same. Nor did Williams convince the lower courts that 
he might have been prejudiced by the Louisiana Supreme 
Court’s decision to review only cases from the judicial district 
in which he was convicted. Indeed, the District Court ex-
amined every published opinion of the Louisiana Supreme 
Court affirming a death sentence and concluded that Wil-
liams’ sentence was not disproportionate regardless of 
whether the review was conducted on a districtwide or state-
wide basis. We see no reason to disturb that judgment. Fi-
nally, Williams has not shown, nor could he, that the penalty 
imposed was disproportionate to the crimes he was convicted 
of committing.

Ill
The District Court’s careful opinion was fully reviewed by 

the Court of Appeals, which found no basis for upsetting the 
District Court’s conclusion that Williams’ contentions were 
meritless. The arguments that Williams raised for the first 
time in these proceedings are insubstantial, and the argu-
ments that he has attempted to relitigate are no more persua-
sive now than they were when we first rejected them. We 
conclude, therefore, that the stay entered by the Court of 
Appeals should be vacated.

It is so ordered.

Justi ce  Steve ns , concurring in the judgment.
In my opinion the application to vacate the stay raises a 

serious question about the propriety of the prosecutor’s ar-
gument to the jury at the sentencing phase of respondent’s 
trial. In that argument the prosecutor sought to minimize 
the jury’s responsibility for imposing a death sentence by im-
plying that the verdict was merely a threshold determination 
that would be corrected by the appellate courts if it were not 
the proper sentence for this offender. I quote some of that 
argument:
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“Z want to read you some laws because something they 
[the defense] said, don’t sentence this man to death, 
don’t kill this man. You see, you have the last word on 
the verdict, and it but, by far you don’t have the last 
word on it if you return it. The Louisiana Supreme 
Court has enacted a series of statutes that I want to read 
to you. What happens if you return a death penalty in 
this case. Because the law that’s set up is very exact-
ing, detailed and complicated procedure for a review of 
this court, the Louisiana Supreme Court, and other 
courts before any death penalty can be imposed. The 
law states, 905.9, Review on Appeal, The Supreme 
Court of Louisiana shall review of every sentence of 
death to determine if it is excessive. The Court, by 
rule, shall establish such procedures as necessary to sat-
isfy constitutional criteria for review. And, then the 
statute, they enact it. See, not necessarily, it’s manda-
tory that the Supreme Court review it. There’s seven 
judges on the Supreme Court. The highest judges in 
this state. For it to be upheld, four of them will have to 
approve it. Well, what do they review? They state 
that every sentence of death shall be reviewed by this 
court to determine if it is excessive, and in determining 
whether the sentence is excessive, the court shall deter-
mine. A. Whether the sentence was imposed under 
the influence of passion, prejudice or any other arbitrary 
factors. If they decide it was, they can reverse it and 
order a life sentence to be imposed. Whether the evi-
dence supports the jury’s findings of a statutory ag-
gravating circumstance. If they find it didn’t, they can 
reverse it and order a life sentence. Where the sen-
tence is disproportionate to the penalty imposed in simi-
lar cases considering both the crime and the defendant. 
If they don’t think the crime was heinous enough, they 
can reverse it and order a life sentence. If they don’t 
think this defendant—if they think the crime was hei-
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nous enough and the statutory circumstances were 
proved but they don’t think it ought to be applied to this 
defendant, they can reverse it and order a life sentence. 
Whenever the death penalty is imposed, a verbation 
[sic] transcript of the sentence hearing along with the 
record required on appeal shall be transferred to the 
Court. They review everything that went on in this 
trial.. . . And there is a total and complete investigation 
done on the defendant to determine whether or not they 
will let your decision to impose the death penalty stand. 
And only then does it make it through the Louisiana 
State Supreme Court, and the defendant has a right, if 
he wishes—I’m not saying that it’s granted in every 
case. It could be denied. It could be appealed all the 
way through the United States Supreme Court.

“But more important, what is this verdict going to 
mean? You see, you represent a certain segment of our 
society, law abiding people, raising families, working 
for a living, not robbing stores. You’re the people that 
set the standards in this community. The Justices of 
the Supreme Court will review, and determine their deci-
sion whether or not if you decide to give him the death 
penalty, whether or not you were correct or not, but you 
see,—it use [sic] to be one.” Tr. 290-292, 296 (empha-
sis supplied).

In my view, this argument encouraged the jury to err on 
the side of imposing the death sentence in order to “send a 
message” since such an error would be corrected on appeal 
(while a life sentence could not). I do not believe that argu-
ment accurately described the function of appellate review in 
Louisiana. The Louisiana Supreme Court does not review 
“everything” that occurred during the trial. If it finds that 
one aggravating factor supported the jury’s verdict, it will 
not consider the defendant’s claim that the jury improperly 
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relied upon other aggravating factors in reaching its verdict. 
See State v. James, 431 So. 2d 399, 405-406 (La.), cert, de-
nied, post, p. 908. That rule was applied by the Louisiana 
Supreme Court in this very case. See State v. Williams, 383 
So. 2d 369, 374 (La. 1980), cert, denied, 449 U. S. 1103
(1981).  While that limitation on appellate review is constitu-
tionally permissible in the context of Louisiana’s death pen-
alty statute, see Zant v. Stephens, 462 U. S. 862 (1983), 
given the state-law premises of Louisiana’s capital punish-
ment scheme, see James, supra, at 406, it certainly is a more 
limited form of appellate review than that described by the 
prosecutor.

In my opinion, the argument was prejudicial to the ac-
cused, both because it appears to have misstated the law and 
because it may have led the jury to discount its grave respon-
sibility in determining the defendant’s fate. A prosecutor 
should never invite a jury to err because the error may be 
corrected on appeal. That is especially true when the death 
penalty is at stake.

Nevertheless, because the essence of this issue was raised 
in prior proceedings questioning the competency of trial 
counsel—who failed to object to the argument when it was 
made—the Court is justified in applying a strict standard of 
review to this second federal habeas corpus application. See 
Sanders v. United States, 373 U. S. 1, 15-17 (1963). I do not 
find an adequate justification for respondent’s failure to raise 
this argument in his earlier federal habeas action. Since re-
spondent did raise the related argument of ineffectiveness of 
counsel, he was no doubt aware of this argument and may 
have deliberately chosen not to raise it in the first habeas cor-
pus petition. See Barefoot v. Estelle, 463 U. S. 880, 895 
(1983); Rose v. Lundy, 455 U. S. 509, 520-521 (1982) (plural-
ity opinion); Fay v. Noia, 372 U. S. 391, 438-440 (1963); 
Townsend v. Sain, 372 U. S. 293, 317 (1963). Moreover, 
since competent counsel failed to object to the argument at 
the trial itself, thereby failing to avail himself of the usual 
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procedure for challenging this type of constitutional error, I 
question whether it can be said that this trial was funda-
mentally unfair. See Rose v. Lundy, supra, at 543, and n. 8 
(Stevens , J., dissenting). Accordingly, though not without 
misgivings, I concur in the Court’s decision to vacate the 
stay.

Justi ce  Bren nan , with whom Justi ce  Mars hall  joins, 
dissenting.

Before the Court is an application, filed by Ross Maggio, 
Warden of the Louisiana State Penitentiary, to vacate a stay 
of execution granted by the United States Court of Appeals 
for the Fifth Circuit.1 Because the condemned, Robert 
Wayne Williams, has raised a substantial constitutional claim 
relating to the proportionality review undertaken by the 
Supreme Court of Louisiana when it affirmed his death sen-
tence, I would deny the application. Moreover, because the 
Court’s approach to this case displays an unseemly and unjus-
tified eagerness to allow the State to proceed with Williams’ 
execution, I dissent.

I
Adhering to my view that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227 (1976) (Bren nan , J., dissenting), I would 
deny the Warden’s application to vacate the stay of execution 
granted by the Court of Appeals.

II
Even if I accepted the prevailing view that the death pen-

alty may constitutionally be imposed under certain circum-
stances, I would deny the application in this case because 

1 See Williams v. King, 719 F. 2d 730 (CA5 1983). Prior to the action of 
the Court of Appeals, the execution of Williams had been set for between 
12 p. m. and 3 a. m. on Tuesday, October 25, 1983.
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Williams has raised a substantial constitutional claim con-
cerning the disproportionate nature of his sentence.

This afternoon, the Court will hear oral argument in Pul-
ley v. Harris, No. 82-1095, to consider whether the Constitu-
tion requires, prior to the execution of any death sentence, 
that a court of statewide jurisdiction determine whether a 
death sentence is proportional to the crime committed in light 
of the sentences received by similarly charged and convicted 
defendants in the State. Specifically, the questions pre-
sented to the Court for review are (1) whether the Constitu-
tion requires any proportionality review by a court of state-
wide jurisdiction prior to the execution of a state death 
sentence and (2) if so, whether the Constitution requires that 
such review assume any particular focus, scope, or proce-
dural structure. Williams maintains that the order of the 
Court of Appeals staying his execution should be allowed to 
stand pending this Court’s plenary consideration and dispo-
sition of the issues raised in Pulley. There is simply no de-
fensible basis for disagreeing with him.

His common-sense position rests on several related argu-
ments. Initially, it is beyond dispute that the constitutional 
status of proportionality review is currently unclear. That is 
undoubtedly why the Court granted the petition for a writ of 
certiorari in Pulley. See 460 U. S. 1036 (1983). It is also 
why Justi ce  White , just last month, stayed the execution 
of James David Autry pending our decision in Pulley. See 
Autry n . Estelle, post, p. 1301 (in chambers). See also 
infra, at 62. Given this uncertainty, it seems grossly in-
appropriate to allow an execution to take place at this time if 
the condemned prisoner raises a nonfrivolous argument relat-
ing to the proportionality of his sentence. And in this case, 
Williams has raised at least two nonfrivolous, and indeed sub-
stantial, claims concerning the proportionality of his death 
sentence.

First, Williams contends that the Supreme Court of Louisi-
ana has denied him due process of law by undertaking only a 
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districtwide or parishwide proportionality review in his 
case. See State v. Williams, 383 So. 2d 369, 374-375 (1980), 
cert, denied, 449 U. S. 1103 (1981). He properly notes that 
prior opinions of this Court have suggested that statewide 
proportionality review is required before any constitutional 
death sentence may be carried out. See, e. g., Gregg v. 
Georgia, 428 U. S., at 198, 204-206 (opinion of Stewart, Pow -
ell , and Steve ns , JJ.) (approving death penalty in Georgia 
where appellate court examines whether the same sentence 
has been imposed “ ‘in similar cases throughout the state’ ”); 
id., at 223 (opinion of Whi te , J.) (noting with approval that 
the State Supreme Court vacates the death sentence “when-
ever juries across the State impose it only rarely for the type 
of crime in question”).2 Given that the necessary scope of 
any required proportionality review is among the questions 
presented in Pulley, any uncertainty concerning the continu-
ing validity of these prior statements will presumably be 
answered by our decision in that case. The execution of a 
condemned prisoner raising a nonfrivolous claim on this 
particular issue prior to the release of that decision belies our 
boast to be a civilized society.3

2 See also Proffitt v. Florida, 428 U. S. 242, 258-260 (1976) (opinion of 
Stewart, Pow el l , and Ste ve ns , JJ.) (approving death penalty in Florida 
where appellate review is done “by a court which, because of its statewide 
jurisdiction, can assure consistency, fairness, and rationality” in the impo-
sition of the penalty); Jurek n . Texas, 428 U. S. 262, 276 (1976) (opinion of 
Stewart, Powe ll , and Ste ve ns , JJ.); Zant v. Stephens, 462 U. S. 862, 
879-880, 890, and n. 19 (1983).

3 The Court does not conclude that Williams’ challenge to the district-
wide proportionality review undertaken by the State Supreme Court is a 
frivolous or even a nonsubstantial claim. Indeed, at least one justice of 
the Supreme Court of Louisiana has argued that the limited scope of such 
review does not satisfy federal constitutional standards. See State v. 
Prejean, 379 So. 2d 240, 249-252 (La. 1979) (Dennis, J., dissenting from 
denial of rehearing).

Rather, the Court concludes that the challenge does not present “an 
issue warranting a grant of certiorari.” See ante, at 52. But as noted 
above, the Court has already granted a petition for certiorari in Pulley that
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Second, even if a proportionality review limited to a single 
judicial district might eventually be held to pass constitu-
tional muster, Williams notes that recent decisions of the 
Supreme Court of Louisiana have randomly applied propor-
tionality reviews that are statewide in scope. See, e. g., 
State v. Moore, 432 So. 2d 209,225-228 (1983) (limited compar-
ison of first-degree murder cases statewide); State v. Narcisse, 
426 So. 2d 118, 138-139 (1983) (similar comparison between 
several districts rather than the customary one). The state 
court’s failure to adopt any consistent approach in its review 
of capital cases, combined with its failure to offer any reasons 
for these different approaches, suggests that his death sen-
tence has been imposed in a capricious and arbitrary manner. 
Again, at least until this Court clarifies the need for, and po-
tential scope of, proportionality review in Pulley, I find it 
startling that the Court should allow this execution to take 
place.

A simple examination of the proportionality review that 
was undertaken in this case demonstrates its inadequacy.* 4 

poses a question concerning the constitutionally required scope of any pro-
portionality review. Therefore, the Court’s conclusion that the claim 
raised by Williams is not worthy of review is directly contradicted by the 
Court’s previous actions in Pulley. See also Baldwin v. Maggio, 704 F. 2d 
1325, 1326, n. 1 (CA5 1983), in which the Court of Appeals for the Fifth 
Circuit recognized the similarity between the claims raised in Pulley and 
the claim raised by Williams and other condemned prisoners in Louisiana.

4 Article 905.9 of the Louisiana Code of Criminal Procedure requires that 
the Supreme Court of Louisiana “review every sentence of death to deter-
mine if it is excessive” and directs the court to “establish such procedures 
as are necessary to satisfy constitutional criteria for review.” La. Code 
Crim. Proc. Ann., Art. 905.9 (West Supp. 1983). Acting pursuant to that 
direction, the court has adopted its own Rule 28, which provides in rele-
vant part that “[i]n determining whether the sentence is excessive the 
court shall determine . . . whether the sentence is disproportionate to the 
penalty imposed in similar cases, considering both the crime and the de-
fendant.” Louisiana Supreme Court Rule 28, § 1(c).

Moreover, the system for appellate review in Louisiana was intentionally 
patterned after the procedure for review authorized by the Georgia death 
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The review was undertaken in April 1980, when Williams’ 
case was on direct appeal before the Supreme Court of Loui-
siana. The court compared the circumstances of Williams’ 
crime with the crimes of other capital defendants in the Nine-
teenth Judicial District for the Parish of East Baton Rouge, 
La., the district or parish in which Williams was tried and 
convicted. At that time, only 28 murder prosecutions had 
taken place in the district since January 1, 1976, the relevant 
date under state rules on which to begin the comparison. Of 
those 28 prosecutions, only 11 resulted in convictions for 
first-degree murder. And of those 11, only 3 defendants 
were sentenced to death. Like Williams, all three were the 
actual killers in a murder taking place during the perpetra-
tion of an armed robbery. And the court conclusorily noted 
that the crimes committed by the eight defendants receiving 
life imprisonment had no aggravating circumstances or some 
mitigating circumstances and therefore were distinguishable 
from Williams’ case. But, as the state court also admitted, 
Williams had no significant prior criminal record and may 
have been affected by a drug-induced mental disturbance. 
Therefore, the proportionality review undertaken in this 
case, limited as it was to a few cases arising in a single judi-
cial district, could not ensure that similarly situated defend-
ants throughout the State of Louisiana also had received a 
death sentence.

Louisiana has a total of 40 judicial districts in which a death 
sentence may be imposed. They apparently range from dis-
tricts that cover primarily rural areas to a district that covers 
the urban center of New Orleans. Yet by allowing the 
Supreme Court of Louisiana to limit its proportionality review 
to a particular district, the Court today sanctions a practice 

penalty statute and approved by this Court in Gregg v. Georgia, 428 U. S. 
153 (1976). See State v. Sonnier, 379 So. 2d 1336, 1358 (La. 1979). The 
Georgia procedure, of course, includes a proportionality review that com-
pares a death sentence to other sentences imposed throughout the State. 
Gregg v. Georgia, supra, at 204-206; see supra, at 58.
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that undoubtedly results in different sentences for similarly 
situated defendants, dependent solely upon the judicial dis*-  
trict in which the defendant was tried. This is the essence of 
arbitrary and capricious imposition of the death penalty that 
the Court has consistently denounced. “A constant theme of 
our cases . . . has been emphasis on procedural protections 
that are intended to ensure that the death penalty will be im-
posed in a consistent, rational manner.” Barclay v. Florida, 
463 U. S. 939, 960 (1983) (Steve ns , J., concurring in judg-
ment). Central to these protections is a system that in-
cludes meaningful appellate review for every death sentence. 
See, e. g., Zant v. Stephens, 462 U. S., at 875 and 876; Gregg 
v. Georgia, 428 U. S., at 195, 204-206. Given the existence 
of only one statewide death penalty statute approved by the 
Louisiana State Legislature, requiring that all courts and 
juries across the State apply uniform legal standards before 
imposing a death sentence, there can be no doubt of the 
substantiality of the constitutional question whether the 
State Supreme Court may apply different standards of ap-
pellate review depending on the judicial district involved.

In sum, Williams has raised a substantial claim challenging 
the constitutionality of his death sentence which is encom-
passed within the questions presented to the Court in Pulley 
v. Harris. Given the severity and irrevocability of the death 
sentence, it is shocking that the Court does not follow its nor-
mal procedures in this case. Under these procedures, the 
stay of execution should be left in force pending the timely 
filing of a petition for certiorari, and the final disposition in 
Pulley.

Ill
The Court offers no defensible rationale for departing from 

this sensible practice.5 Its action in this case is especially 

5 On several occasions, I and other Members of the Court have expressed 
disapproval for the “ ‘growing and inexplicable readiness ... to “dispose 
of” cases summarily.’” Hutto v. Davis, 454 U. S. 370, 387 (1982) (Bren -
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troubling because (1) it is based on the minimal filings associ-
ated with a stay application, (2) it effectively pre-empts one 
of the questions presented for review in Pulley, and (3) it 
apparently is an irrevocable decision that will result in 
Williams’ execution.

Less than five weeks ago, on October 5, 1983, Justi ce  
White  stayed the execution of a condemned prisoner who, 
mere hours before his execution, claimed that he had been 
denied due process because the Texas Court of Criminal Ap-
peals had failed to subject his death sentence to any propor-
tionality review. See Autry v. Estelle, post, p. 1301 (in 
chambers). Justic e  Whi te  concluded that Autry’s execu-
tion should be stayed pending disposition of Pulley because 
the Court’s decision in Pulley will likely have a bearing on 
the validity of that prisoner’s last-minute claim. Since then, 
the full Court has refused to vacate that stay. Post, p. 925. 
Incredibly, the sensible practice followed in Autry has been 
rejected in this case because the Supreme Court of Louisiana 
utilized a limited proportionality review whereas in Autry 
the state court did not apply any such review. For present 
purposes, however, this is a distinction which should make no 
difference. Given the questions presented in Pulley, see 
supra, at 57, it is impossible to be certain that the propor-
tionality review accorded Williams satisfies the constitutional 
requirements that the Pulley decision is intended to clarify.

It is no answer that the Court has consistently denied chal-
lenges to Louisiana’s districtwide proportionality review, 
including Williams’ own challenge to that review in his peti-
tion for certiorari on his first federal habeas. Williams v. 
Maggio, 463 U. S. 1214 (1983). For each of these denials, as 
is true of all denials of certiorari, is not a decision on the 
merits of the issues raised in the respective petitions. More 

nan , J., dissenting) (quoting Harris v. Rivera, 454 U. S. 339, 349 (1981) 
(Mars ha ll , J., dissenting)). For the various reasons expressed in the 
text, this practice proves especially disturbing in this case.
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important, in none of those cases did the Court’s denial of cer-
tiorari involve an imminent date of execution. In this case, 
by contrast, the Court’s action will allow the execution of 
Williams to proceed to its fatal conclusion even though uncer-
tainty overhangs the constitutional legitimacy of the process 
by which his death sentence was affirmed.6

Nor may the Court take comfort in the fact that, in the 
course of denying Williams’ request for habeas relief, the 
Federal District Court conducted an abbreviated statewide 
proportionality review based on the published opinions of the 
Supreme Court of Louisiana. Although the District Court 
concluded that Williams’ sentence was not disproportionate, 
that finding is largely irrelevant to the issue raised by Wil-
liams. The District Court’s judgment regarding the propor-
tionality of the death sentence is insufficient because it can-
not substitute for the State Supreme Court, which is 
presumably more familiar than the federal court with the im-
portant nuances of the State’s death penalty jurisprudence. 
Moreover, because Williams’ requested remedy on habeas 
was a remand to the state court for a statewide proportional-
ity review, the District Court did not have the benefit of any 
arguments from counsel for Williams on how that statewide 
review should be conducted. That the District Court con-
ducted a hasty proportionality review based solely on pub-
lished opinions from the State Supreme Court should not be 
deemed constitutionally sufficient.

Finally, the Court gives insufficient weight to the potential 
prejudicial effect of the limited, districtwide review con-
ducted in Williams’ case. In fact, Williams’ habeas petition 

6 Under Louisiana law, “if any federal court. . . grants a stay of execu-
tion, the trial court shall fix the execution date at not less than thirty days 
nor more than forty-five days from the dissolution of the stay order.” La. 
Rev. Stat. Ann. § 15:567 (West Supp. 1983). This means that Williams’ 
execution can be rescheduled mere weeks after this Court hears oral argu-
ment in Pulley, at a time when it is extremely unlikely that the Court will 
have already rendered its decision in that case.
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has identified at least two specific ways in which he has been 
prejudiced by a districtwide, rather than a statewide, propor-
tionality review. First, he claims that there has never been 
a statewide pattern of death sentences for persons commit-
ting murder during armed robbery, especially when there 
was a close question whether the murder was committed 
with specific intent or was simply accidental. Second, Wil-
liams claims that his case presented mitigating circumstances 
comparable to various cases in other parts of the State which 
resulted in sentences of life imprisonment. These are ex-
actly the types of disparities which a proportionality review 
of proper scope would discover.

The Court, therefore, plainly offers no reason for treat-
ing this case differently from any other stay application rais-
ing questions which are encompassed within a substantially 
similar case then pending on the Court’s plenary docket. 
Rather, “an appeal that raises a substantial constitutional 
question is to be singled out for summary treatment solely 
because the State has announced its intention to execute . . . 
before the ordinary appellate procedure has run its course.” 
Barefoot v. Estelle, 463 U. S. 880, 913 (1983) (Mars hall , J., 
dissenting) (emphasis in original).7

7 At least two other claims raised by Williams also suggest that the State 
should not be allowed to proceed with this execution. First, as Just ice  
Ste ve ns  notes, ante, p. 52, Williams has raised a serious question con-
cerning the prosecutor’s argument to the jury. That argument unduly 
prejudiced Williams because, by overstating the role of appellate review, it 
both misstated Louisiana law and allowed the jury to discount its grave 
responsibilities when imposing the death sentence. Unlike Just ice  Ste -
ven s , however, I believe Sanders v. United States, 373 U. S. 1 (1963), 
mandates that the case be remanded for a full hearing on this matter.

Second, Williams has alleged that exclusion for cause of jurors unequivo-
cally opposed to the death penalty resulted in a biased jury during the guilt 
phase of the trial proceedings against him. The Court has previously 
noted that, “[i]n light of . . . presently available information,” it cannot 
be said that such juror exclusion results in an unrepresentative jury on the 
issue of guilt. See, e. g., Witherspoon v. Illinois, 391 U. S. 510, 516-518 
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IV
By vacating the stay granted by the Court of Appeals and 

allowing the execution of Williams to proceed, the Court is 
implicitly choosing to adopt one of two wholly unacceptable 
alternatives. Either the Court, prior to its full consideration 
of Pulley, is pre-empting any conclusion that the Constitu-
tion mandates statewide proportionality review, or the Court 
is announcing that someone may be executed using appellate 
procedures that might imminently be declared unconstitu-
tional. Only after full consideration and disposition of Pul-
ley will the Court be in a position to determine with reason-
able assurance the validity of the claims raised by Williams. 
I am appalled that the Court should be unwilling to let stand 
a stay of execution pending the clarification of this issue.

I dissent.

Justic e  Blac km un , dissenting.
I would not vacate the stay granted by the United States 

Court of Appeals for the Fifth Circuit until this Court de-
cides Pulley n . Harris, No. 82-1095, argued today. I share 
Just ice  Bren nan ’s  view that the resolution of the propor-
tionality issue presented in Pulley inevitably will have some 
bearing on the proportionality issue raised by Robert Wayne 
Williams. To be sure, the decision forthcoming in Pulley v. 
Harris may or may not be favorable to Williams. However 
that may be, by vacating the stay, the Court today sum-
marily decides the issue against Williams and, to that extent, 
pre-empts Pulley.

(1968). See also Bumper v. North Carolina, 391U. S. 543, 545, and nn. 5, 6 
(1968). That conclusion, however, was reached 15 years ago, and recent 
cases and scholarship suggest that it may need to be reexamined. See, 
e. g., Grigsby v. Mabry, 569 F. Supp. 1273 (ED Ark. 1983); Winick, Pros-
ecutorial Peremptory Challenge Practices in Capital Cases: An Empirical 
Study and a Constitutional Analysis, 81 Mich. L. Rev. 1 (1982). An evi-
dentiary hearing on this issue is clearly necessary.
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It seems to me that standards of orderly procedure require 
that the stay of execution granted by the Fifth Circuit remain 
in effect until Pulley is decided. I therefore dissent from 
what appears to be an untoward rush to judgment in a capital 
case.
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Syllabus

IRON ARROW HONOR SOCIETY ET AL. v. HECKLER, 
SECRETARY OF HEALTH AND HUMAN 

SERVICES, ET AL.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

No. 83-118. Decided November 14, 1983

Petitioner Iron Arrow Honor Society (hereafter petitioner), an all-male 
honorary organization at the University of Miami, has traditionally con-
ducted its initiation “tapping” ceremony on the University’s campus. In 
1976, the Secretary of Health, Education, and Welfare (HEW) notified 
the University that the HEW had determined that the University was 
violating an HEW regulation implementing § 901(a) of Title IX of the 
Education Amendments of 1972 and prohibiting a university that re-
ceives federal funds from giving “significant assistance” to any organiza-
tion that discriminates on the basis of sex in providing any aid, benefit, 
or service to students. The University thereafter prohibited the “tap-
ping” ceremony. Petitioner then brought an action in Federal District 
Court, seeking to prevent the Secretary from interpreting the regulation 
so as to require the University to ban petitioner’s activities from cam-
pus. Before the Court of Appeals ultimately affirmed a summary judg-
ment for the Secretary, the president of the University wrote a letter to 
petitioner stating that it could not return to or conduct its activities on 
campus until it discontinued its discriminatory membership policy, and 
that this was the University’s position regardless of the outcome of the 
lawsuit. The Court of Appeals held that the letter did not moot the case 
because it could still grant some relief to petitioner.

Held: The president’s letter renders the case moot, and the Court of 
Appeals had no jurisdiction to decide it.

(a) To satisfy the Art. Ill case-or-controversy requirement, a litigant 
must have suffered some actual injury that can be redressed by a favor-
able judicial decision. Here, no resolution of the dispute can redress 
petitioner’s grievance. Whatever the correctness of the Secretary’s in-
terpretation of the regulation in question, the University has stated 
unequivocally that it will not allow petitioner to conduct its activities on 
campus as long as it refuses to admit women. It is the University’s 
action, not that of the Secretary, that excludes petitioner.

(b) Whether or not the Court of Appeals could grant relief to peti-
tioner against an enforcement action other than one seeking to ban peti-
tioner from campus, need not be decided, as the Secretary is not request-



68 OCTOBER TERM, 1983

Per Curiam 464 U. S.

ing the University to take such additional steps and petitioner has not 
sought in this lawsuit to prevent the University from doing so.

(c) Since this case concerns the effect of the voluntary acts of a third- 
party nondefendant, it is not controlled by the line of cases in which it 
has been held that the voluntary discontinuance of challenged activities 
by a defendant does not moot the lawsuit absent proof that “there is 
no reasonable likelihood that the wrong will be repeated.” But even 
assuming that such line of cases applies, it does not appear on the basis of 
the letter in question that there is any “reasonable likelihood” that the 
University will change its mind and decide to invite petitioner to return 
to campus.

Certiorari granted; 702 F. 2d 549, vacated and remanded.

Per  Curi am .
Petitioner Iron Arrow Honor Society is an all-male hon-

orary organization founded by the first president of the 
University of Miami to honor outstanding University men. 
Traditionally, the Society has conducted its initiation cere-
mony on a “tapping” mound outside the student union build-
ing on University property. In 1972 Congress enacted 
§ 901(a) of Title IX of the Education Amendments, 86 Stat. 
373, 20 U. S. C. § 1681(a), and in 1974 the Department of 
Health, Education, and Welfare promulgated regulations im-
plementing the statute. Regulation 86.31(b)(7) provides 
that “a recipient [of federal funds] shall not, on the basis of 
sex: ... (7) [a]id or perpetuate discrimination against any 
person by providing significant assistance to any agency, 
organization, or person which discriminates on the basis of 
sex in providing any aid, benefit or service to students or 
employees.” 45 CFR § 86.31(b)(7) (1975) (emphasis added) 
(recodified at 34 CFR § 106.31(b)(7) (1982)).

In 1976 the Secretary notified the University’s president of 
its determination that the University was rendering “signifi-
cant assistance” within the meaning of the regulation to Iron 
Arrow. The University advised the Secretary that it wished 
to comply with Title IX, but asked for time to negotiate with 
Iron Arrow about changing its membership policy; the Secre-
tary agreed, but only upon the condition that the University
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ban the “tapping” ceremony on campus until the question was 
resolved.

The University thereafter prohibited the “tapping” cere-
mony, and Iron Arrow responded by suing the Secretary in 
the United States District Court for the Southern District of 
Florida. It sought declaratory and injunctive relief to pre-
vent the Secretary from interpreting Regulation 86.31(b)(7) 
so as to require the University to ban Iron Arrow’s activities 
from campus. The District Court held that Iron Arrow had 
no standing to challenge the Secretary’s action and the regu-
lations, but this determination was reversed by the Court of 
Appeals for the Fifth Circuit. Iron Arrow Honor Society v. 
Calif ano, 597 F. 2d 590, 591 (1979). The District Court then 
granted summary judgment for the Secretary, Iron Arrow 
Honor Society v. Hustedler, 499 F. Supp. 496 (1980), and the 
Court of Appeals for the Fifth Circuit affirmed. Iron Arrow 
Honor Society v. Schweiker, 652 F. 2d 445 (1981). We 
granted Iron Arrow’s petition for certiorari, vacated the deci-
sion of the Court of Appeals for the Fifth Circuit, and re-
manded for further consideration in light of North Haven 
Board of Education v. Bell, 456 U. S. 512 (1982). Iron 
Arrow Honor Society v. Schweiker, 458 U. S. 1102 (1982). 
On remand the Court of Appeals for the Fifth Circuit again 
affirmed with one judge dissenting. 702 F. 2d 549 (1983).

After our remand but before the decision of the Court of 
Appeals for the Fifth Circuit, the president of the University 
wrote a letter to the chief of Iron Arrow. It stated the Uni-
versity’s unequivocal position that Iron Arrow cannot return 
to campus as a University organization nor conduct its activi-
ties on campus until it discontinues its discriminatory mem-
bership policy. Letter from Edward T. Foote II to C. Rhea 
Warren (Sept. 23, 1982), reprinted in App. to Brief for Fed-
eral Respondents, la-4a. The Trustee Executive Commit-
tee had adopted that position on July 15, 1980, determining 
that Iron Arrow may return to campus only if it satisfies the 
code for all student organizations, a code which includes a 
policy of nondiscrimination. The president’s letter moreover 
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informed Iron Arrow that the University would maintain 
that position, regardless of the outcome of Iron Arrow’s law-
suit. Specifically the letter stated:

“The question is not only what the law requires. The 
most important question is what our University should 
do, in fairness to all students, whether the law requires 
it or not.

“To avoid any ambiguity that might be present be-
cause of the passage of time or change of University 
administrations, I have instructed counsel for the Uni-
versity to inform the Courts of the University’s policy.” 
Id., at 2a-4a (emphasis in original).

The president further informed Iron Arrow that he was mak-
ing the letter public and that he was sending a copy to all of 
Iron Arrow’s undergraduate members. Id., at 4a.

Both before the Court of Appeals for the Fifth Circuit and 
now before this Court in the Secretary’s response to Iron 
Arrow’s latest petition for certiorari, the Secretary has ar-
gued that that letter renders the case moot. For the reasons 
which follow, we agree that the case has become moot during 
the pendency of this litigation.

Federal courts lack jurisdiction to decide moot cases be-
cause their constitutional authority extends only to actual 
cases or controversies. DeFunis v. Odegaard, 416 U. S. 
312, 316 (1974). To satisfy the Art. Ill case-or-controversy 
requirement, a litigant must have suffered some actual in-
jury that can be redressed by a favorable judicial decision. 
Simon n . Eastern Kentucky Welfare Rights Organization, 
426 U. S. 26, 38 (1976). We think that no resolution of the 
present dispute between these parties can redress Iron Ar-
row’s asserted grievance. Whatever the correctness of the 
Secretary’s interpretation of the regulation in question, the 
University has stated unequivocally that it will not allow Iron 
Arrow to conduct its initiation activities on University prop-
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erty as long as it refuses to admit women. Thus the dispute 
as to how the regulation should be interpreted, or the extent 
to which it faithfully implements the statute, is classically 
“moot.” It is the action of the University, not that of the 
Secretary, which excludes Iron Arrow.

The Court of Appeals concluded by a divided vote that the 
case was not moot because it could still grant some relief to 
Iron Arrow. 702 F. 2d, at 552. It stated that the Secretary 
could still require the University to take other steps to com-
ply with Title IX in addition to banning Iron Arrow from 
campus. For example, it could require the University to 
abolish all historical ties with Iron Arrow, refuse to allow 
Iron Arrow to use the University’s name, etc. Ibid. The 
court concluded that if it decided in Iron Arrow’s favor, it 
could issue an injunction which “would serve to insulate the 
plaintiffs from all of these appropriate additional enforcement 
actions.” Ibid.

Whether or not these would be “appropriate additional en-
forcement actions,” neither we nor the Court of Appeals need 
decide, since the Secretary is not requesting the University 
to take such additional steps, see Brief for Federal Respond-
ents 13, and Iron Arrow has not sought in this lawsuit to pre-
vent the University from doing so. Future positions taken 
by the parties might bring such issues into controversy, but 
that possibility is simply too remote from the present contro-
versy to keep this case alive. See Golden n . Zwickler, 394 
U. S. 103, 109 (1969).1

In rejecting the Secretary’s argument that the case is 
moot, the Court of Appeals also relied on a line of cases from 
this Court supporting the proposition that the “ ‘[voluntary 

1 Iron Arrow also appears to have sought a declaration of its rights under 
Regulation 86.31(b)(7) pursuant to 28 U. S. C. § 2201. Iron Arrow Honor 
Society v. Hustedler, 499 F. Supp. 496, 499 (SD Fla. 1980). It, however, 
has no standing under that section to seek a generalized declaration of 
its rights against future actions of the Secretary. See Public Service 
Comm’n v. Wycoff Co., 344 U. S. 237, 241-249 (1952).
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discontinuance of an alleged illegal activity does not operate 
to remove a case from the ambit of judicial power.’” 702 F. 
2d, at 553 (quoting Walling v. Helmerich & Payne, 323 U. S. 
37, 43 (1944)). As the dissent noted, however, most of those 
cases discuss whether voluntary discontinuance of challenged 
activities by a defendant moots a lawsuit. 702 F. 2d, at 565, 
567 (Roney, J., dissenting). But see St. Paul Fire & Marine 
Insurance Co. n . Barry, 438 U. S. 531, 537-538 (1978) (in-
volving subsequent acts of a third party). Defendants face a 
heavy burden to establish mootness in such cases because 
otherwise they would simply be free to “return to [their] old 
ways” after the threat of a lawsuit had passed. United 
States v. W. T. Grant Co., 345 U. S. 629, 632 (1953). Thus 
they must establish that “there is no reasonable likelihood 
that the wrong will be repeated.” Id., at 633 (citation 
omitted).

This case, however, concerns the effect of the voluntary 
acts of a third-party nondefendant.2 It is not the typical case 
where it could be argued that the University has taken its po-
sition only in order to escape the threat of an injunction. In-
deed, Iron Arrow does not challenge the University’s conduct 
in this lawsuit. Assuming that the “voluntary discontinu-
ance” line of cases nonetheless applies to this different situa-
tion, the letter from the president expresses the University’s 
voluntary and unequivocal intention to exclude Iron Arrow’s 
activities from campus. Because the University has an-
nounced its decision to Iron Arrow, the public, and the 
courts, we conclude that there is “no reasonable likelihood” 
that the University will later change its mind and decide to 
invite Iron Arrow to return.

Because of the position that the University has taken irre-
spective of the outcome of this lawsuit, we conclude that the

2 The University is not a named defendant in this action. The District 
Court did, however, join the University as an indispensable party under 
Federal Rule of Civil Procedure 19 in order to assure that the court could 
award adequate relief to Iron Arrow if it prevailed. 499 F. Supp., at 499.
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case is moot and that the Court of Appeals had no jurisdiction 
to decide it. Accordingly, we grant the petition for a writ of 
certiorari, vacate the judgment of the Court of Appeals for 
the Fifth Circuit, and remand to that court for entry of an 
appropriate order directing the District Court to dismiss the 
action as moot. See County of Los Angeles v. Davis, 440 
U. S. 625, 634 (1979); United States v. Munsing wear, Inc., 
340 U. S. 36, 39-40 (1950).

It is so ordered.
Justi ce  Mar sha ll  and Justi ce  Black mun  would deny 

certiorari.
Justi ce  Bren nan , dissenting.
In my view, the issue of mootness is sufficiently dependent 

on uncertain factual issues concerning the University’s pres-
ent intention and future conduct that I would grant the peti-
tion for certiorari, vacate the decision of the Court of Ap-
peals, and remand for resolution of this issue.

Justic e  Steve ns , dissenting.
“Simply stated, a case is moot when the issues presented 

are no longer ‘live’ or the parties lack a legally cognizable in-
terest in the outcome.” Powell v. McCormack, 395 U. S. 
486, 496 (1969).1 Both the parties and the Court agree that 
the issues presented in this case remain “live”; the parties 
continue to disagree as to what the obligations are that fed-
eral law imposes upon the University of Miami. Neverthe-
less, the Court holds that this case is moot and directs the 
District Court to dismiss the case because it concludes that 
the parties no longer have a stake in the outcome of this liti-
gation.* 2 I disagree.

’The Court continues to follow this test for mootness. See, e. g., 
Murphy v. Hunt, 455 U. S. 478, 481 (1982) (per curiam); United States 
Parole Comm’n v. Geraghty, 445 U. S. 388, 396 (1980).

2 In taking this action, the Court does something that none of the parties 
ask it to do. The Government does not contend that the question of moot-
ness is so clear that dismissal at this juncture would be appropriate; all it
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When petitioners originally brought this suit in 1976, they 
claimed that the Secretary of Health, Education, and Welfare 
lacked the authority to cut off federal funds to the University 
because of the University’s relationship with Iron Arrow. 
In 1982, six years after the Secretary had notified the Uni-
versity of Miami that it was violating § 901(a) of Title IX of 
the Education Amendments of 1972, 86 Stat. 373, 20 U. S. C. 
§ 1681(a), two years after a United States District Court had 
held that the University was violating the law, and one year 
after the Court of Appeals affirmed the District Court, the 
president of the University wrote a letter announcing that 
the University had “voluntarily” decided to make a change in 
the policy with respect to Iron Arrow that it had followed 
throughout the entire history of the University. That letter, 
and that letter alone, is the basis on which the Court holds 
that this case is moot.* 3 The Court’s position is that the Uni-
versity’s “voluntary” decision to sever its ties to Iron Arrow 
irrespective of the outcome of this case deprives Iron Arrow 
of a stake in the outcome, and hence moots the case.

It is well settled that the voluntary cessation of allegedly 
unlawful conduct does not moot a case in which the legality of 
that conduct has been placed in issue.4 The rationale for

requests is that the Court remand the case to the District Court for a hear-
ing on the question of mootness. See Brief for Federal Respondents 
15-16, 18.

3 While I need not, and do not question the sincerity of the University’s 
change of heart, it appears that petitioners do question it. The existence 
of a factual dispute on this point is presumably why the Government does 
not request that the Court simply order the case dismissed as moot, but 
rather that it remand the case for an evidentiary hearing. Nevertheless, 
the Court, without explanation, declines to follow this suggestion.

4See City of Mesquite v. Aladdin’s Castle, Inc., 455 U. S. 283, 289 
(1982); Allee v. Medrano, 416 U. S. 802, 810-811 (1974); DeFunis v. 
Odegaard, 416 U. S. 312, 318 (1974) (per curiam); United States v. Phos-
phate Export Assn., Inc., 393 U. S. 199, 203 (1968); Gray v. Sanders, 372 
U. S. 368, 375-376 (1963); United States v. W. T. Grant Co., 345 U. S. 629, 
632 (1953); Walling v. Helmerich & Payne, 323 U. S. 37, 42-43 (1944); 
United States v. Trans-Missouri Freight Assn., 166 U. S. 290, 309-310 
(1897). See also Los Angeles v. Lyons, 461 U. S. 95, 100-101 (1983).
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this rule is straightforward: “[m]ere voluntary cessation of 
allegedly illegal conduct does not moot a case; if it did, the 
courts would be compelled to leave ‘[t]he defendant. . . free 
to return to his old ways.’” United States v. Phosphate 
Export Assn., Inc., 393 U. S. 199, 203 (1968) (quoting United 
States v. W. T. Grant Co., 345 U. S. 629, 632 (1953)). 
Whenever there is a risk that the defendant will “return to 
his old ways,” the plaintiff continues to have a stake in the 
outcome—its interest in not continuing to be subjected to 
that risk.

I am willing to assume, as does the Court, that if this case 
is dismissed, there is no risk that the University will resume 
its relationship with Iron Arrow. But it is exactly that fact 
which means this case is not moot.

Petitioners claim that the reason the University has ended 
its relationship with Iron Arrow is the Secretary’s assertedly 
unlawful threat to terminate federal financial assistance to 
the University unless it severed its ties to Iron Arrow.5 
That threat continues to hang over the University’s head, 
and could not help but influence the University’s reaction 
should an attempt be made to persuade it to reexamine its 
decision to end its relationship with Iron Arrow. Petitioners 
assert that this continuing threat injures them because it 
prevents the University from reexamining its decision free 
from the coercive threat it now faces. That injury persists; 
hence, this case has not been mooted.

It is true that the letter from the president states that the 
University will not resume its relationship with Iron Arrow 
irrespective of the outcome of this suit. The Court says of 
the University’s decision: “It is not the typical case where it 
could be argued that the University has taken its position 
only to escape the threat of an injunction.” Ante, at 72. 
However, it can be argued, and petitioners do argue, that the 
University has taken its position only to escape the threat of 

5 No finding of fact has been made that this is not the case, and the Court 
does not purport to make such a finding.
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termination of funds. We have only the University’s assur-
ance that it has made its decision voluntarily, without refer-
ence to this threat. But no such voluntary decision was 
made during the years preceding the Secretary’s threat, and 
our cases make clear that a mere assurance that the cessation 
of activity has been “voluntary” is insufficient when the ces-
sation occurs in response to a coercive sanction. When a de-
fendant ceases challenged conduct because it has been sued, 
its mere assurance that it will not return to its old ways is 
insufficient to moot the case. Quern v. Mandley, 436 U. S. 
725, 733, n. 7 (1978); United States v. W. T. Grant Co., 
supra, at 632-633. Even if the defendant can demonstrate 
that it would be uneconomical for it to resume the challenged 
activity, the case is not mooted. See United States v. Phos-
phate Export Assn., Inc., supra, at 202-204.6 Similarly, a 
defendant’s assurance that it discontinued the challenged ac-
tivity for reasons entirely unrelated to the pendency of the 
suit is insufficient to moot the case. See United States v. 
Trans-Missouri Freight Assn., 166 U. S. 290, 307-309 
(1897). These principles apply to the University’s assurance 
regarding its relationship with Iron Arrow. The University 
made its decision to end its support for Iron Arrow under 
threat of a coercive sanction. That decision should no more 
suffice to moot a case than a decision made under the cloud of 
a lawsuit, which, after all, is nothing more than the threat of 
another form of coercive sanction.7

6 See also Reeves, Inc. n . Stake, 447 U. S. 429, 434, n. 7 (1980).
7 The Court attempts to distinguish these cases by arguing that they only 

apply to defendants to lawsuits and not to nondefendants. Putting aside 
the fact that the University is not only a defendant, but also an indispens-
able party, in this lawsuit, the Court itself seems to recognize that the 
principles regarding voluntary cessation apply where the cessation of activ-
ity is by a third party and not a defendant. Ante, at 72 (citing St. Paul 
Fire & Marine Insurance Co. v. Barry, 438 U. S. 531, 537-538 (1978)). 
See also Phosphate Export Assn., supra, at 202-204. Moreover, the rea-
son that the doctrine is normally applied to defendants in lawsuits is that 
when a defendant ceases its activity it does so under the threat of a coer-
cive sanction. In this case, the University did just that.
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We cannot know what the future might hold for the rela-
tionship between the Iron Arrow Society and the University. 
If Iron Arrow were permitted to litigate this case to a conclu-
sion, and if this Court were to hold that the Secretary may 
not threaten to terminate federal assistance to the University 
because of its relationship with Iron Arrow—if this threat 
could no longer have any influence on the University’s 
evaluation of the problem—the alumni membership of Iron 
Arrow might well be able to persuade the University to re-
examine its decision. Surely our cases indicate that the 
University must make its decision free from any coercive 
influence before the case can be mooted—particularly when 
the successful prosecution of the litigation would end the 
coercion.

While I express no opinion on whether or not the Universi-
ty’s support of Iron Arrow did violate federal law, it is 
clear to me that Iron Arrow is entitled to have the question 
decided, and that if Iron Arrow prevails, it would then be en-
titled to request that the University make a fresh examina-
tion of the policy question unhampered by the threat of the 
termination of federal funding. If it took six years for that 
threat to produce the 1982 decision, it is not fanciful to sug-
gest that the University values its relationship with Iron 
Arrow sufficiently that it would consider reversing its deci-
sion if the threat were removed. In short, Iron Arrow con-
tinues to have a legally cognizable stake in the outcome of 
this case.

I respectfully dissent.
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WAINWRIGHT, SECRETARY, FLORIDA DEPART-
MENT OF CORRECTIONS v. GOODE

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT

No. 83-131. Decided November 28, 1983

Respondent was convicted of murder in a Florida state court, and the trial 
judge sentenced him to death. The Florida Supreme Court affirmed. 
Thereafter, respondent filed a motion in state court to vacate the convic-
tion and sentence, contending that the sentencing judge considered an 
aggravating circumstance—future dangerousness—that is impermissible 
under Florida law. The motion was denied, and the denial was affirmed 
by the Florida Supreme Court. Respondent then filed a habeas corpus 
petition in the Florida Supreme Court, which, in denying the petition, 
held that the record failed to show that the sentencing judge had relied 
upon the claimed impermissible factor. Respondent then filed a habeas 
corpus petition in Federal District Court, which, in dismissing the peti-
tion, similarly held that the claim that the trial judge improperly consid-
ered a nonstatutory aggravating circumstance in imposing sentence was 
not supported by the record. But the Court of Appeals reversed, con-
cluding from the record that the Florida Supreme Court’s finding that 
the sentencing judge had not relied on respondent’s future dangerous-
ness, although entitled to a presumption of correctness under 28 
U. S. C. § 2254(d)(8), was “not fairly supported by the record as a 
whole,” and that the execution of respondent would be a “unique, freak-
ish instance” in violation of the Eighth Amendment.

Held:
1. Assuming that the issue of whether the sentencing judge had relied 

on a nonstatutory aggravating circumstance was one of law, it is an issue 
of state law that was resolved by the Florida Supreme Court. That 
resolution should have been accepted by the Court of Appeals, since the 
views of a State’s highest court with respect to state law are binding on 
the federal courts.

2. If, on the other hand, such issue was one of fact, the Court of 
Appeals failed to give proper weight to the state court’s resolution of the 
issue. The rule under 28 U. S. C. § 2254(d)(8) that a federal court, in 
ruling on a habeas corpus petition, may not overturn a state court’s fac-
tual conclusion unless such conclusion is not “fairly supported by the 
record,” applies equally to findings of trial courts and appellate courts. 
Here, because the Florida Supreme Court’s conclusions find fair support
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in the record, the Court of Appeals erred in substituting its view of the 
facts for that of the Florida Supreme Court.

3. Even if the Court of Appeals were correct in concluding that the 
sentencing judge had relied on a factor unavailable to him under state 
law, it erred in reversing the District Court’s dismissal of respondent’s 
habeas corpus petition. It does not appear that if the sentencing judge 
did consider such a factor, the balancing process of comparing aggravat-
ing and mitigating circumstances, as prescribed by the Florida statute, 
was so infected as to render the death sentence constitutionally imper-
missible. Whatever may have been true of the sentencing judge, there 
is no claim that in conducting its independent reweighing of the aggra-
vating and mitigating circumstances the Florida Supreme Court con-
sidered respondent’s future dangerousness. Thus, there is no basis for 
concluding that the procedures followed by the State produced an arbi-
trary or freakish sentence forbidden by the Eighth Amendment.

Certiorari granted; 704 F. 2d 593, reversed and remanded.

Per  Cur iam .
Petitioner, the Secretary of the Florida Department of 

Corrections, requests review of a decision of the United 
States Court of Appeals for the Eleventh Circuit ordering 
the District Court for the Middle District of Florida to issue 
a writ of habeas corpus conditional upon the resentencing of 
respondent. For the reasons set out below, we reverse.

I
On March 5, 1976, respondent, Arthur Goode, took a 10- 

year-old boy (“Jason”) from a school bus stop in Florida, sex-
ually assaulted him, and strangled him with a belt. Re-
spondent then went to Maryland where he had previously 
escaped from a mental hospital. While in Maryland, he kid-
naped two young boys, one of whom he killed in Virginia. 
The State of Virginia tried and convicted respondent of the 
Virginia murder and sentenced him to life imprisonment.

Goode was returned to Florida to stand trial for the mur-
der he committed there. Although he entered a plea of “not 
guilty,” there was never a question whether Goode commit-
ted the crime, since at trial he testified in graphic detail as to 
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the circumstances of the killing. He was found guilty by a 
jury of first-degree murder.

At the sentencing phase of the trial, Goode again took the 
witness stand. He stated that he was “extremely proud” of 
having murdered Jason “for the fun of it,” that he had “abso-
lutely no remorse” over the murder, and that he would do it 
again if given the chance. The jury recommended the death 
penalty.1 Prior to the issuance of the trial court’s judgment, 
Smith, an attorney who had assisted in Goode’s defense, 
made a statement on Goode’s behalf to the effect that society 
would gain more if Goode were given a life sentence and sub-
jected to scientific study to determine the causes of sexual 
abuse of children.

After Smith’s statement, the trial judge issued his findings 
on factors in aggravation and mitigation.1 2 He found that 
three statutory aggravating circumstances had been proved 
beyond a reasonable doubt. He also found two mitigating 
circumstances but determined that they did not outweigh 
the aggravating circumstances. He concluded that Goode 
should be sentenced to death.

After imposing the death sentence, the trial judge made 
the following statement:

“Tn closing I want to address myself to Counsel 
Smith’s remarks for just a moment. The question of 
why should this man be executed for what he has done is 

1 Under Florida law, the jury does not determine the sentence. Instead, 
its recommendation is merely advisory. Fla. Stat. §921.141(2) (Supp. 
1983). For a more complete description of the Florida capital-sentencing 
system, see Barclay v. Florida, 463 U. S. 939 (1983).

2 In Florida, three separate determinations must be made prior to the 
imposition of a death sentence: (1) that the presence of at least one statu-
tory aggravating circumstance has been proved beyond a reasonable doubt; 
(2) that there are insufficient mitigating circumstances to outweigh the 
aggravating circumstances; and (3) that death is the appropriate penalty 
in light of the aggravating and mitigating circumstances. Fla. Stat. 
§921.141 (Supp. 1983).
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a question that the Court has wrestled with for several 
days and has carefully considered the circumstances, but 
I have to be able to answer to myself why should I in-
voke the awesome punishment of death. Could not 
something be learned from Arthur? Am I not doing as I 
have seen and heard many do and merely so outraged by 
the activities that he has done that possibly my reason 
and judgment are blurred? I believe not.

“ ‘If organized society is to exist with the compassion 
and love that we all espouse, there comes a point when 
we must terminate that, and there are certain cases and 
certain times when we can no longer help, we can no 
longer rehabilitate and there are certain people, and 
Arthur Goode is one of them, [whose] actions demand 
that society respond and all we can do is exterminate.

“‘Philosophically I believe that in certain limited in-
stances we should do that. In this particular case that is 
my opinion, and that is my order, and the only answer I 
know that will once and for all guarantee society, at least 
as far as it relates to this man, is that he will never again 
kill, maim, torture or harm another human being, and as 
you said in trial, Arthur, maybe I don’t know who we 
blame. God forgive you of those desires or something in 
your environment that has made you have them, and 
whoever is to blame is beyond the power of this Court.

“‘You have violated the laws, you have had your trial 
and I am convinced that the punishment is just and 
proper, and truthfully, may God have mercy on your 
soul.’” 704 F. 2d 593, 604 (CA11 1983).

The conviction and sentence were affirmed on direct appeal 
to the Florida Supreme Court. Goode v. State, 365 So. 2d 
381 (1978). This Court denied Goode’s petition for certio-
rari. Goode v. Florida, 441 U. S. 967 (1979). Thereafter, 
he filed a motion in state court to vacate the judgment and 
sentence, contending, inter alia, that the sentencing judge 
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considered an aggravating circumstance—future dangerous-
ness—that is impermissible under Florida law.3 The motion 
was denied, and the denial was affirmed by the Florida 
Supreme Court on the ground that the matter should have 
been raised on direct appeal. Goode v. State, 403 So. 2d 931
(1981).  The Governor issued a warrant ordering that Goode 
be executed on March 2, 1982.

Goode then filed a petition for a writ of habeas corpus in 
the Florida Supreme Court, claiming that his appellate coun-
sel had been ineffective because he had failed to challenge the 
trial judge’s reliance on the nonstatutory aggravating circum-
stance. Goode v. Wainwright, 410 So. 2d 506 (1982). That 
court reviewed the record of the sentencing hearing and 
determined that the trial judge had not relied upon the im-
permissible factor. The court was of the view that the trial 
judge was merely replying to the statements of Smith and 
explaining why the result of his weighing process was cor-
rect. It stated that “the record fails to show that the trial 
judge improperly considered non-statutory aggravating cir-
cumstances.” Id., at 509. Consequently, it denied Goode’s 
petition.

Goode then sought a writ of habeas corpus in Federal Dis-
trict Court. That court found the claim that the trial judge 
improperly considered a nonstatutory aggravating circum-
stance in imposing sentence “simply not supported by the 
record.” App. to Pet. for Cert. A-140. It stated that 
Goode was “[t]aking these remarks completely out of con-
text,” id., at A-143, and that they were “made in response to 
counsel and in philosophical justification of capital punish-

8 The Florida statute expressly limits consideration of aggravating cir-
cumstances to those enumerated in the statute. Fla. Stat. §921.141(5) 
(Supp. 1983). In Miller v. State, 373 So. 2d 882 (1979), the Florida 
Supreme Court held that it was error for a trial court to consider as an 
aggravating circumstance the probability that the defendant might commit 
acts of violence in the future.
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ment both generally and as applied in [Goode’s] case,” id., at 
A-144. It concluded that it “would be a gross distortion to 
conclude on that basis that the statute was not obeyed,” 
ibid., and dismissed the petition. It then granted a certifi-
cate of probable cause for appeal, but denied a motion for a 
stay of execution pending appeal.

The Court of Appeals for the Eleventh Circuit granted 
Goode’s motion for a stay of execution. Goode v. Wain-
wright, 670 F. 2d 941 (1982). On review of the merits, a panel 
of that court assumed, arguendo, that the Florida Supreme 
Court’s finding that the sentencing judge had not relied upon 
Goode’s future dangerousness was entitled to a presumption 
of correctness under 28 U. S. C. § 2254(d)(8). 704 F. 2d, at 
605. However, it concluded from its evaluation of the record 
of the sentencing proceeding that the state-court finding was 
“not fairly supported by the record as a whole.” Ibid. The 
court then reasoned that execution of Goode would be a 
“unique, freakish instance,” because he “would have been ex-
ecuted in reliance upon the recurrence factor, when all others 
in Florida have not been, and, pursuant to the law estab-
lished in Miller, cannot be in the future.” Id., at 608. The 
court concluded that such an “arbitrary and capricious man-
ner” of execution cannot be countenanced under the Eighth 
Amendment. Ibid. We reverse.

II
Whether the asserted reliance by the sentencing court on a 

nonstatutory aggravating circumstance is considered to be an 
issue of law or one of fact, we are quite sure that the Court of 
Appeals gave insufficient deference to the Florida Supreme 
Court’s resolution of that issue. We first assume that the 
issue is one of law.

It is axiomatic that federal courts may intervene in the 
state judicial process only to correct wrongs of a constitu-
tional dimension. Engle v. Isaac, 456 U. S. 107 (1982);
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Smith v. Phillips, 455 U. S. 209 (1982). Section 2254 is ex-
plicit that a federal court is to entertain an application for a 
writ of habeas corpus “only on the ground that [the peti-
tioner] is in custody in violation of the Constitution or laws or 
treaties of the United States.” The Eleventh Circuit’s ulti-
mate conclusion was that the sentencing proceeding violated 
the Eighth Amendment, but it is critical to understand the 
reasoning it employed in reaching that result. It acknowl-
edged that the Federal Constitution does not prohibit consid-
eration of a defendant’s future dangerousness. In fact, the 
court described the factor as “highly relevant to the pur-
poses underlying capital sentencing.” 704 F. 2d, at 608, 
n. 18. Nevertheless, future dangerousness was a nonstatu- 
tory aggravating circumstance that could not be relied upon 
to impose the death sentence without violating Florida law. 
Because the Court of Appeals was of the view that the sen-
tencing judge had relied on future dangerousness, the death 
sentence violated state law and was deemed to be an arbi-
trary punishment under the Eighth Amendment.

The difficulty with all of this is that the Florida Supreme 
Court had concluded that the trial judge had not improperly 
relied on future dangerousness in imposing the death pen-
alty. If the interpretation of the trial court’s remarks is 
deemed a legal issue, it is surely an issue of state law that the 
Court of Appeals should have accepted, since the views of the 
State’s highest court with respect to state law are binding on 
the federal courts. See, e. g., Brown v. Ohio, 432 U. S. 161, 
167 (1977); Gamer v. Louisiana, 368 U. S. 157, 169 (1961). 
If the Florida Supreme Court’s conclusion that the death sen-
tence was consistent with state law is accepted, the constitu-
tional violation found by the Court of Appeals dissolves.

Ill
If, on the other hand, the issue of whether the sentencing 

judge relied upon future dangerousness in imposing the death 
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sentence is characterized as an issue of historical fact to be 
decided on the transcript of the judge’s remarks at the sen-
tencing proceeding, we are convinced that the Court of Ap-
peals failed to give proper weight to the state court’s resolu-
tion of this factual issue.

Under 28 U. S. C. § 2254(d)(8), a federal court, in ruling on 
a petition for a writ of habeas corpus, is not to overturn a fac-
tual conclusion of a state court unless the conclusion is not 
“fairly supported by the record.” That rule applies equally 
to findings of trial courts and appellate courts, Sumner v. 
Mata, 449 U. S. 539, 545-547 (1981), and requires reversal 
here.

The seven justices of the Supreme Court of Florida con-
cluded from their review of the sentencing proceeding that 
the trial judge had not relied upon the impermissible factor. 
On federal habeas review, the District Court likewise con-
cluded that the sentencing judge did not rely on future dan-
gerousness, emphasizing that its review of the record led it to 
the “same, independent conclusion” as that reached by the 
Florida court. Consequently, eight judges have concluded 
from their review of the record that the trial court did not 
rely on predictions of future dangerousness. A three- 
member panel of the Court of Appeals for the Eleventh Cir-
cuit, on the other hand, concluded that the state court’s find-
ing was not fairly supported by the record.

At best, the record is ambiguous. The trial judge might 
have been describing his consideration of Goode’s future 
dangerousness in the weighing process, or he might have 
been merely explaining, after having imposed the death 
sentence in accordance with state standards and without 
regard to future dangerousness, why he thought that appli-
cation of the state standards to Goode yielded an intu-
itively correct result. Because both of these conclusions 
find fair support in the record, we believe the Court of 
Appeals erred in substituting its view of the facts for that of 
the Florida Supreme Court.
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IV
Even if the Court of Appeals had been correct in conclud-

ing that the sentencing judge had relied on a factor unavail-
able to him under state law, it erred in reversing the District 
Court’s dismissal of Goode’s habeas petition.

Although recognizing that a State is free to enact a system 
of capital sentencing in which a defendant’s future dangerous-
ness is considered, the Court of Appeals believed that the 
Florida court’s failure to follow Florida law constituted a 
violation of the Eighth and Fourteenth Amendments because 
it would result in an “arbitrary” and “freakish” execution. 
704 F. 2d, at 610.

In Barclay v. Florida, 463 U. S. 939 (1983), the Court up-
held a death sentence despite the reliance by the trial court 
on an aggravating circumstance that was improper under 
state law. The plurality stated that “mere errors of state 
law are not the concern of this Court, Gryger v. Burke, 334 
U. S. 728, 731 (1948), unless they rise for some other reason 
to the level of a denial of rights protected by the United 
States Constitution.” Id., at 957-958. The critical question 
“is whether the trial judge’s consideration of this improper 
aggravating circumstance so infects the balancing process 
created by the Florida statute that it is constitutionally im-
permissible for the Florida Supreme Court to let the sen-
tence stand.” Id., at 956.

We have great difficulty concluding that the balancing 
process was so infected. A properly instructed jury recom-
mended a death sentence. On direct appeal to the Florida 
Supreme Court, the court stated that “[comparing the 
aggravating and mitigating circumstances with those shown 
in other capital cases and weighing the evidence in the case 
sub judice, our judgment is that death is the proper sen-
tence.” Goode v. State, 365 So. 2d, at 384-385. Whatever 
may have been true of the sentencing judge, there is no claim 
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that in conducting its independent reweighing of the ag-
gravating and mitigating circumstances the Florida Supreme 
Court considered Goode’s future dangerousness. Conse-
quently, there is no sound basis for concluding that the pro-
cedures followed by the State produced an arbitrary or freak-
ish sentence forbidden by the Eighth Amendment.

The motion of respondent for leave to proceed in forma 
pauperis is granted.

The petition for certiorari is granted, the judgment of the 
Court of Appeals for the Eleventh Circuit is reversed, and 
the case is remanded for proceedings consistent with this 
opinion.

It is so ordered.

Justi ce  Brenn an , with whom Justic e  Mar sha ll  joins, 
dissenting.

Adhering to my view that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227 (1976) (Brenn an , J., dissenting), I would 
deny the petition for certiorari.

Even if I were to accept the prevailing view that the death 
penalty is constitutionally permissible under certain circum-
stances, I would nonetheless object to the Court’s summary 
reversal of the decision of the Court of Appeals. By tak-
ing this step, the Court adds to a growing and disturbing 
trend toward summary disposition of cases involving capital 
punishment.

When an intervening decision of this Court may affect a 
lower court’s decision, our practice has generally been to 
grant the petition for certiorari, vacate the lower court judg-
ment, and remand for further consideration in light of the in-
tervening decision. See, e. g., Wainwright v. Henry, 463 
U. S. 1223 (1983). In the present case, as the Court ac-
knowledges, our recent decision in Barclay v. Florida, 463 
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U. S. 939 (1983), plainly bears upon the constitutional ques-
tions considered by the Court of Appeals. That the Court 
today chooses to reverse summarily instead of remanding in 
light of Barclay, not only contradicts our general practice, 
but also demonstrates once again the Court’s disquieting 
readiness to dispose of cases involving the death penalty on 
the merits without benefit of full briefing or oral argu-
ment. See Maggio v. Williams, ante, p. 56 (Bren nan , J., 
dissenting).

I dissent.
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BUREAU OF ALCOHOL, TOBACCO AND FIREARMS 
v. FEDERAL LABOR RELATIONS 

AUTHORITY ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 82-799. Argued October 11, 1983—Decided November 29, 1983

The Civil Service Reform Act of 1978 (Act) in 5 U. S. C. § 7131(a) (1982 
ed.) requires federal agencies to grant to employees representing their 
union in collective bargaining with the agencies “official time . . . during 
the time the employee otherwise would be in a duty status.” This al-
lows the employee negotiators to be paid as if they were at work, when-
ever they bargain during hours when they would otherwise be on duty. 
The Federal Labor Relations Authority (FLRA), in an “Interpretation 
and Guidance” of general applicability, construed § 7131(a)’s grant of offi-
cial time as also entitling employee negotiators to a per diem allowance 
and reimbursement for travel expenses incurred in connection with col-
lective bargaining. In this case, the Court of Appeals enforced an FLRA 
order requiring petitioner federal agency to pay an employee union repre-
sentative per diem and travel expenses in addition to his salary, finding 
the FLRA’s interpretation of the statute “reasonably defensible.”

Held: The FLRA’s interpretation of § 7131(a) constitutes an “unauthorized 
assumption by [the] agency of [a] major policy decisio[n] properly made 
by Congress,” American Ship Building Co. v. NLRB, 380 U. S. 300, 
318. Pp. 96-108.

(a) While reviewing courts should uphold an agency’s reasonable and 
defensible constructions of its enabling statute, they must not “rubber-
stamp . . . administrative decisions that they deem inconsistent with a 
statutory mandate or that frustrate the congressional policy underlying a 
statute,” NLRB v. Brown, 380 U. S. 278, 291-292. Pp. 96-98.

(b) Here, there are no indications in the Act or its legislative history 
that Congress intended employee negotiators to be allowed per diem and 
travel expenses on the theory that they are engaged in Government 
business. The Act’s declaration that collective bargaining contributes 
to efficient government and therefore serves the public interest does not 
reflect a dramatic departure from the principles which applied prior to 
passage of the Act pursuant to a program established by an Executive 
Order and under which employee negotiators had not been regarded as 
working for the Government. Nor do the specific provisions of the Act 
aimed at equalizing the positions of management and labor suggest that
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Congress intended employee negotiators to be treated as though they 
were “on the job” for all purposes. The qualifying language of § 7131(a) 
under which the right to a salary is conferred only when “the employee 
otherwise would be in a duty status” strongly suggests that the em-
ployee negotiator is not considered in a duty status while engaged in col-
lective bargaining and thereby entitled to all of the normal forms of com-
pensation. Pp. 102-106.

(c) The FLRA’s interpretation of § 7131(a) is not supported by the 
Travel Expense Act, 5 U. S. C. § 5702(a) (1982 ed.), which authorizes a 
per diem allowance for a federal employee “traveling on official business 
away from his designated post of duty.” Neither Congress’ declaration 
that collective bargaining is in the public interest nor its use of the term 
“official time” warrants the conclusion that employee negotiators are on 
“official business” of the Government. Pp. 106-107.

672 F. 2d 732, reversed.

Bren nan , J., delivered the opinion for a unanimous Court.

Carolyn F. Corwin argued the cause for petitioner. With 
her on the briefs were Solicitor General Lee, Assistant At-
torney General McGrath, Deputy Solicitor General Geller, 
William Kanter, and Douglas Letter.

Ruth E. Peters argued the cause for respondents. Steven 
H. Svartz and William E. Persina filed a brief for respond-
ent Federal Labor Relations Authority. Robert M. Tobias, 
Lois G. Williams, and Kerry L. Adams filed a brief for re-
spondent National Treasury Employees Union.*

Justic e  Brenn an  delivered the opinion of the Court.
Title VII of the Civil Service Reform Act of 1978 (Act), 

Pub. L. 95-454, 92 Stat. 1214, 5 U. S. C. § 7131(a) (1982 ed.), 
requires federal agencies to grant “official time” to employees

*Edwin Vieira, Jr., filed a brief for the Public Service Research Council 
as amicus curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the American 
Federation of Government Employees, AFL-CIO, by Mark D. Roth and 
James R. Rosa; and for the National Federation of Federal Employees by 
Catherine Waelder.
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representing their union in collective bargaining with the 
agencies. The grant of official time allows the employee ne-
gotiators to be paid as if they were at work, whenever they 
bargain during hours when they would otherwise be on duty. 
The Federal Labor Relations Authority (FLRA or Author-
ity) concluded that the grant of official time also entitles 
employee union representatives to a per diem allowance and 
reimbursement for travel expenses incurred in connection 
with collective bargaining. 2 F. L. R. A. 265 (1979). In 
this case, the Court of Appeals for the Ninth Circuit enforced 
an FLRA order requiring an agency to pay a union negoti-
ator travel expenses and a per diem, finding the Authority’s 
interpretation of the statute “reasonably defensible.” 672 
F. 2d 732, 733 (1982). Three other Courts of Appeals have 
rejected the FLRA’s construction of the Act.1 We granted 
certiorari to resolve this conflict, 459 U. S. 1145 (1983), and 
now reverse.

I
A

Title VII of the Civil Service Reform Act, part of a com-
prehensive revision of the laws governing the rights and 
obligations of civil servants, contains the first statutory 
scheme governing labor relations between federal agencies 
and their employees. Prior to enactment of Title VII, labor-
management relations in the federal sector were governed 
by a program established in a 1962 Executive Order.1 2 The 
Executive Order regime, under which federal employees had

1 Florida National Guard v. FLRA, 699 F. 2d 1082 (CAU 1983), cert, 
pending, No. 82-1970; United States Dept, of Agriculture v. FLRA, 691 
F. 2d 1242 (CA8 1982), cert, pending, No. 82-979; Division of Military 
& Naval Affairs v. FLRA, 683 F. 2d 45 (CA2 1982), cert, pending, 
No. 82-1021.

2 Exec. Order No. 10988, 3 CFR 521 (1959-1963 Comp.). The Executive 
Order program was revised and continued by Exec. Order No. 11491, 3 
CFR 861 (1966-1970 Comp.), as amended by Exec. Orders Nos. 11616, 
11636, and 11838, 3 CFR 605, 634, 957 (1971-1975 Comp.).
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limited rights to engage in concerted activity, was most 
recently administered by the Federal Labor Relations Coun-
cil, a body composed of three Executive Branch management 
officials whose decisions were not subject to judicial review.3 

The new Act, declaring that “labor organizations and col-
lective bargaining in the civil service are in the public inter-
est,” 5 U. S. C. § 7101(a) (1982 ed.), significantly strength-
ened the position of public employee unions while carefully 
preserving the ability of federal managers to maintain “an 
effective and efficient Government,” § 7101(b).4 Title VII 
expressly protects the rights of federal employees “to form, 
join, or assist any labor organization, or to refrain from any 
such activity,” §7102, and imposes on federal agencies and 
labor organizations a duty to bargain collectively in good faith, 
§§ 7116(a)(5) and (b)(5). The Act excludes certain manage-
ment prerogatives from the scope of negotiations, although 
an agency must bargain over the procedures by which these 
management rights are exercised. See § 7106. In general, 
unions and federal agencies must negotiate over terms and 
conditions of employment, unless a bargaining proposal is in-
consistent with existing federal law, rule, or regulation. See 
§§ 7103(a), 7114, 7116, and 7117(a). Strikes and certain 
other forms of concerted actitivies by federal employees are 
illegal and constitute unfair labor practices under the Act, 
§ 7116(b)(7)(A).

The Act replaced the management-controlled Federal 
Labor Relations Council with the FLRA, a three-member 
independent and bipartisan body within the Executive 
Branch with responsibility for supervising the collective-
bargaining process and administering other aspects of fed-
eral labor relations established by Title VII. § 7104. The 
Authority, the role of which in the public sector is analogous

3 The Council was established by Executive Order No. 11491 in 1970.
4 Certain federal employees, including members of the military and the 

Foreign Service, and certain federal agencies, including the Federal 
Bureau of Investigation and the Central Intelligence Agency, are excluded 
from the coverage of Title VII. 5 U. S. C. §§ 7102(a)(2) and (3) (1982 ed.).
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to that of the National Labor Relations Board in the private 
sector, see H. R. Rep. No. 95-1403, p. 41 (1978), adjudicates 
negotiability disputes, unfair labor practice complaints, bar-
gaining unit issues, arbitration exceptions, and conflicts over 
the conduct of representational elections. See §§ 7105(a)(2) 
(A)-(I). In addition to its adjudicatory functions, the Au-
thority may engage in formal rulemaking, § 7134, and is spe-
cifically required to “provide leadership in establishing poli-
cies and guidance relating to matters” arising under the Act, 
§ 7105(a)(1). The FLRA may seek enforcement of its ad-
judicatory orders in the United States courts of appeals, 
§ 7123(b), and persons, including federal agencies, aggrieved 
by any final FLRA decision may also seek judicial review in 
those courts, § 7123(a).

B
Petitioner, the Bureau of Alcohol, Tobacco and Firearms 

(BATF or Bureau), an agency within the Department of the 
Treasury, maintained a regional office in Lodi, California. 
Respondent National Treasury Employees Union (NTEU or 
Union) was the exclusive representative of BATF employees 
stationed in the Lodi office. In November 1978, the Bureau 
notified NTEU that it intended to move the Lodi office to 
Sacramento and to establish a reduced duty post at a new lo-
cation in Lodi. The Union informed BATF that it wished to 
negotiate aspects of the move’s impact on employees in the 
bargaining unit. As its agent for these negotiations, the 
Union designated Donald Pruett, a BATF employee and 
NTEU steward who lived in Madera, California, and was sta-
tioned in Fresno. Bureau officials agreed to meet with 
Pruett at the new offices and discuss the planned move. 
Pruett asked that his participation in the discussions be clas-
sified as “official time” so that he could receive his regular 
salary while attending the meetings. The Bureau denied the 
request and directed Pruett to take either annual leave or 
leave without pay for the day of the meeting.

On February 23, 1979, Bureau officials met with Pruett at 
the proposed new Sacramento offices and inspected the phys-
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ical amenities, including the restrooms, dining facilities, and 
parking areas. Pruett and the BATF officials then drove to 
Lodi where they conducted a similar inspection of the new re-
duced duty post. Finally, the group repaired to the existing 
Lodi office where they discussed the planned move. After 
Pruett expressed his general satisfaction with the new facili-
ties, he negotiated with the agency officials about such mat-
ters as parking arrangements, employee assignments, and 
the possibility of excusing employee tardiness for the first 
week of operations in the Sacramento office. Once the par-
ties reached an agreement on the move, Pruett drove back to 
his home in Madera.

Pruett had spent 11% hours traveling to and attending the 
meetings, and had driven more than 300 miles in his own car. 
When he renewed his request to have his participation at the 
meetings classified as official time, the Bureau informed him 
that it did not reimburse employees for expenses incurred in 
negotiations and that it granted official time only for quar-
terly collective-bargaining sessions and not for midterm dis-
cussions like those involved here. In June 1979, the Union 
filed an unfair labor practice charge with the FLRA, claiming 
that BATF had improperly compelled Pruett to take annual 
leave for the February 23 sessions.

While the charge was pending, the FLRA issued an “Inter-
pretation and Guidance” of general applicability which re-
quired federal agencies to pay salaries, travel expenses, and 
per diem allowances to union representatives engaged in col-
lective bargaining with the agencies.5 2 F. L. R. A. 265
(1979).  The Interpretation relied on 5 U. S. C. § 7131(a)

5 Although the Authority invited interested persons to express their 
views prior to adoption of the Interpretation, see Notice Relating to Offi-
cial Time, 44 Fed. Reg. 42788 (1979), the decision apparently was issued 
not under the FLRA’s statutory power to promulgate regulations, § 7134, 
but rather under § 7105(a)(1), which requires the Authority to provide 
leadership in establishing policies and guidance relating to federal labor-
management relations. See Brief for Respondent FLRA 11, n. 10.
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(1982 ed.), which provides that “[a]ny employee representing 
an exclusive representative in the negotiation of a collective 
bargaining agreement. . . shall be authorized official time for 
such purposes . . . The Authority concluded that an em-
ployee’s entitlement to official time under this provision ex-
tends to “all negotiations between an exclusive represent-
ative and an agency, regardless of whether such negotiations 
pertain to the negotiation or renegotiation of a basic collec-
tive bargaining agreement.” 2 F. L. R. A., at 268. The 
Authority further determined that § 7131(a) requires agen-
cies to pay a per diem allowance and travel expenses to 
employees representing their union in such negotiations. 
Id., at 270.

Based on the NTEU’s pending charge against the Bureau, 
the General Counsel of the Authority issued a complaint and 
notice of hearing, alleging that the BATF had committed an 
unfair labor practice by refusing to grant Pruett official time 
for the February 23 meetings.6 During the course of a sub-
sequent hearing on the charge before an Administrative Law 
Judge, the complaint was amended to add a claim that, in ad-
dition to paying Pruett’s salary for the day of the meetings, 
the BATF should have paid his travel expenses and a per 
diem allowance. Following the hearing, the ALJ deter-

6Title 5 U. S. C. §7118 (1982 ed.) provides in part:
“(a)(1) If any agency or labor organization is charged by any person with 

having engaged in or engaging in an unfair labor practice, the General 
Counsel shall investigate the charge and may issue and cause to be served 
upon the agency or labor organization a complaint. ...”

The complaint issued by the General Counsel in this case relied on 
§ 7116, which provides in part:

“(a) For the purposes of this chapter, it shall be an unfair labor practice 
for an agency—

“(1) to interfere with, restrain, or coerce any employee in the exercise 
by the employee of any right under this chapter;

“(8) to otherwise fail or refuse to comply with any provision of this 
chapter.”
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mined that negotiations had in fact taken place between 
Pruett and BATF officials at the February 23 meetings. 
Bound to follow the recent FLRA Interpretation and Guid-
ance, the AL J concluded that the Bureau had committed an 
unfair labor practice by failing to comply with § 7131(a). Ac-
cordingly, he ordered the Bureau to pay Pruett his regular 
salary for the day in question, as well as his travel costs and a 
per diem allowance. The AL J also required the BATF to 
post a notice stating that the agency would do the same for all 
employee union representatives in future negotiations. The 
Bureau filed exceptions to the decision with the Authority, 
which, in September 1980, affirmed the decision of the ALJ, 
adopting his findings, conclusions, and recommended relief. 
4 F. L. R. A. 288 (1980).

The Bureau sought review in the United States Court of 
Appeals for the Ninth Circuit, and the Union intervened as 
a party in that appeal. The Bureau challenged both the 
FLRA’s conclusion that § 7131(a) applies to midterm negotia-
tions and its determination that the section requires payment 
of travel expenses and a per diem allowance. After deciding 
that the Authority’s construction of its enabling Act was enti-
tled to deference if it was “reasoned and supportable,” 672 
F. 2d, at 735-736, the Court of Appeals enforced the 
Authority’s order on both issues. Id., at 737, 738. On cer-
tiorari to this Court, petitioner does not seek review of the 
holding with respect to midterm negotiations. Only that 
aspect of the Court of Appeals’ decision regarding travel 
expenses and per diem allowances is at issue here.

II
The FLRA order enforced by the Court of Appeals in this 

case was, as noted, premised on the Authority’s earlier con-
struction of § 7131(a) in its Interpretation and Guidance. Al-
though we have not previously had occasion to consider an 
interpretation of the Civil Service Reform Act by the FLRA, 
we have often described the appropriate standard of judicial
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review in similar contexts.7 Like the National Labor Rela-
tions Board, see, e. g., NLRB v. Erie Resistor Corp., 373 
U. S. 221, 236 (1963), the FLRA was intended to develop 
specialized expertise in its field of labor relations and to use 
that expertise to give content to the principles and goals set 
forth in the Act. See §7105; H. R. Rep. No. 95-1403, p. 41
(1978).  Consequently, the Authority is entitled to consider-
able deference when it exercises its “special function of 
applying the general provisions of the Act to the complexi-
ties” of federal labor relations. Cf. NLRB v. Erie Resistor 
Corp., supra, at 236. See also Ford Motor Co. v. NLRB, 
441 U. S. 488, 496 (1979); NLRB v. Iron Workers, 434 U. S. 
335, 350 (1978); NLRB v. Truck Drivers, 353 U. S. 87, 96 
(1957).

On the other hand, the “deference owed to an expert tribu-
nal cannot be allowed to slip into a judicial inertia which 
results in the unauthorized assumption by an agency of major 
policy decisions properly made by Congress.” American 
Ship Building Co. v. NLRB, 380 U. S. 300, 318 (1965). 
Accordingly, while reviewing courts should uphold reason-
able and defensible constructions of an agency’s enabling 
Act, NLRB v. Iron Workers, supra, at 350, they must not 
“rubber-stamp . . . administrative decisions that they 
deem inconsistent with a statutory mandate or that frustrate 
the congressional policy underlying a statute.” NLRB v. 
Brown, 380 U. S. 278, 291-292 (1965). See Chemical & 
Alkali Workers v. Pittsburgh Plate Glass Co., 404 U. S. 157, 

7 The decisions of the FLRA are subject to judicial review in accordance 
with the Administrative Procedure Act (APA), 5 U. S. C. § 706. See 5 
U. S. C. § 7123(c) (1982 ed.). The APA requires a reviewing court to 
“decide all relevant questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability of the terms of an 
agency action.” § 706. The court must set aside agency actions and con-
clusions found to be “arbitrary, capricious, an abuse of discretion, or other-
wise not in accordance with law” or “in excess of statutory jurisdiction, au-
thority, or limitations, or short of statutory right.” §§ 706(2)(A) and (C).
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166 (1971).8 Guided by these principles, we turn to a consid-
eration of the FLRA’s construction of § 7131(a).

Ill
Title 5 U. S. C. § 7131(a) (1982 ed.) provides in full:

“Any employee representing an exclusive representative 
in the negotiation of a collective bargaining agreement

8 Petitioner suggests that we should accord little deference to the Author-
ity’s decision in this case for two reasons. First, petitioner contends that 
the FLRA’s conclusion that employee negotiators are entitled to travel ex-
penses and a per diem allowance was based largely on the Authority’s read-
ing of the Travel Expense Act, 5 U. S. C. § 5702 (1982 ed.), a statute the 
FLRA does not administer. As we understand the FLRA’s decision, how-
ever, the Authority’s view that the Travel Expense Act supported its conclu-
sion derived primarily fromits interpretation of § 7131(a). See infra, at 106.

Second, petitioner argues that the Interpretation and Guidance is enti-
tled to less weight since it was apparently an “interpretative rule” rather 
than an “administrative regulation.” See n. 5, supra. Congress did, 
however, afford the FLRA broad authority to establish policies consistent 
with the Act, see §§7105 and 7134, and the Interpretation and Guidance 
was attended by at least some of the procedural characteristics of a 
rulemaking. See n. 5, supra. See 5 U. S. C. § 553. Compare FEC v. 
Democratic Senatorial Campaign Committee, 454 U. S. 27, 37 (1981), with 
General Electric Co. v. Gilbert, 429 U. S. 125, 141-142 (1976). In any 
event, we find it unnecessary to rest our decision on a precise classification 
of the FLRA’s action. As we explain in the text, an agency acting within 
its authority to make policy choices consistent with the congressional 
mandate should receive considerable deference from courts, provided, of 
course, that its actions conform to applicable procedural requirements and 
are not “arbitrary, capricious, an abuse of discretion, or not otherwise in 
accordance with law,” 5 U. S. C. §706(2)(A). See, e. g., Batterton v. 
Francis, 432 U. S. 416, 424-426 (1977); FCC v. Pottsville Broadcasting 
Co., 309 U. S. 134,137-138 (1940). When an agency’s decision is premised 
on its understanding of a specific congressional intent, however, it engages 
in the quintessential judicial function of deciding what a statute means. In 
that case, the agency’s interpretation, particularly to the extent it rests on 
factual premises within its expertise, may be influential, but it cannot bind 
a court. General Electric Co. v. Gilbert, supra; Zuber n . Allen, 396 U. S. 
168, 192-193 (1969); Skidmore v. Swift & Co., 323 U. S. 134, 140 (1944). 
For the reasons set out below, we conclude that the FLRA’s decision in 
this case neither rests on specific congressional intent nor is consistent 
with the policies underlying the Act.
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under this chapter shall be authorized official time for 
such purposes, including attendance at impasse proceed-
ing, during the time the employee otherwise would be in 
a duty status. The number of employees for whom offi-
cial time is authorized under this subsection shall not 
exceed the number of individuals designated as repre-
senting the agency for such purposes.”

According to the House Committee that reported the bill con-
taining § 7131, Congress used the term “official time” to mean 
“paid time.” See H. R. Rep. No. 95-1403, p. 58 (1978). In 
light of this clear expression of congressional intent, the par-
ties agree that employee union negotiators are entitled to 
their usual pay during collective-bargaining sessions that 
occur when the employee “otherwise would be in a duty sta-
tus.” Both the Authority, 2 F. L. R. A., at 269, and the 
Court of Appeals, 672 F. 2d, at 737, recognized that there is 
no corresponding expression, either in the statute or the ex-
tensive legislative history, of a congressional intent to pay 
employee negotiators travel expenses and per diem allow-
ances as well.

Despite this congressional silence, respondents advance 
several reasons why the FLRA’s determination that such 
payments are required is consistent with the policies underly-
ing the Act. Each of these arguments proceeds from the as-
sumption that, by providing employee negotiators with offi-
cial time for bargaining, Congress rejected the model of 
federal labor relations that had shaped prior administrative 
practice. In its place, according to respondents, Congress 
substituted a new vision of collective bargaining under which 
employee negotiators, like management representatives, are 
considered “on the job” while bargaining and are therefore 
entitled to all customary forms of compensation, including 
travel expenses and per diem allowances.9 In order to eval-
uate this claim, it is necessary briefly to review the rights of 

9 In the Interpretation and Guidance, the FLRA also noted that it had 
previously construed § 7131(c), which authorizes “official time” for em-
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employee negotiators to compensation prior to adoption of 
the Act.

A
Under the 1962 Executive Order establishing the first fed-

eral labor relations program, the decision whether to pay 
union representatives for the time spent in collective bargain-
ing was left within the discretion of their employing agency,* 10 11 
apparently on the ground that, without some control by man-
agement, the length of such sessions could impose too great a 
burden on Government business. See Report of the Presi-
dent’s Task Force on Employee-Management Relations in 
the Federal Service, reprinted in Legislative History of the 
Federal Service Labor-Management Relations Statute, Title 
VII of the Civil Service Reform Act of 1978, pp. 1177, 1203 
(Comm. Print 1979) (hereinafter Leg. Hist.). Under this 
early scheme, employee negotiators were not entitled to per 
diem allowances and travel expenses, on the view that they 
were engaged, not in official business of the Government, but 
rather in activities “primarily in the interest of the employee 
organization.” 44 Comp. Gen. 617, 618 (1965).11

ployee representatives appearing before the Authority, to require the pay-
ment of travel expenses and a per diem allowance. 2 F. L. R. A. 265, 270 
(1979). See 5 CFR §2429.13 (1983). The fact that the Authority inter-
preted two similar provisions of the Act consistently does not, however, 
demonstrate that either interpretation is correct. We, of course, express 
no view as to whether different considerations uniquely applicable to pro-
ceedings before the Authority might justify the FLRA’s interpretation of 
§ 7131(c).

10 Section 9 of Executive Order No. 10988 encouraged agencies to conduct 
general consultations with labor representatives on official time, but left 
them free to conduct collective-bargaining sessions “during the non-duty 
hours of the employee organization representatives involved in such nego-
tiations.” 3 CFR 521, 524-525 (1959-1963 Comp.).

11 The 1962 Executive Order contained no reference to travel expenses or 
per diem allowances. The decision that such payments were not avail-
able was made in 1965 by the Comptroller General, 44 Comp. Gen. 617, 
who is authorized to give agencies guidance concerning such disburse-
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Executive Order No. 11491, which became effective in 
1970, cut back on the previous Order by providing that em-
ployees engaged in negotiations with their agencies could not 
receive official time, even at the agencies’ discretion. See 3 
CFR 861-862, 873-874 (1966-1970 Comp.). Again, the pro-
hibition was based on the view that employee representatives 
work for their union, not for the Government, when negotiat-
ing an agreement with their employers. See Leg. Hist., at 
1167. In 1971, however, at the recommendation of the Fed-
eral Labor Relations Council, an amending Executive Order 
allowed unions to negotiate with agencies to obtain official 
time for employee representatives, up to a maximum of 
either 40 hours, or 50% of the total time spent in bargaining. 
Exec. Order No. 11616, 3 CFR 605 (1971-1975 Comp.). The 
Council made clear that this limited authorization, which was 
intended “to maintain a reasonable policy with respect to 
union self-support and an incentive to economical and busi-
nesslike bargaining practices,” Leg. Hist., at 1169, did not 
permit “[o]vertime, premium pay, or travel expenditures.” 
Id., at 1264.

The Senate version of the bill that became the Civil Service 
Reform Act would have retained the last Executive Order’s 
restrictions on the authorization of official time. S. Rep. 

ments. See 31 U. S. C. § 3529 (1982 ed.). The following year, the Comp-
troller General modified his position and approved new guidelines issued 
by the Civil Service Commission. 46 Comp. Gen. 21, 21-22. The guide-
lines provided that, while employees should not generally be allowed travel 
expenses to attend negotiations, such expenses would be approved if an 
agency head certified that the employee representatives’ travel would be in 
the “primary interest of the Government.” Ibid. An agency might make 
such a certification when, for example, it would be more convenient for 
management to meet at a particular site and more economical to pay the 
employees’ costs of traveling there than to pay the cost for agency repre-
sentatives to travel to a different site. Ibid. This exception to the earlier 
prohibition on travel expenses was, by its terms, consistent with the 
Comptroller General’s view that employee negotiators act principally in the 
interest of their union and not on official business for the United States.
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No. 95-969, p. 112 (1978). Congress instead adopted the 
section in its present form, concluding, in the words of one 
Congressman, that union negotiators “should be allowed offi-
cial time to carry out their statutory representational activi-
ties just as management uses official time to carry out its 
responsibilities.” 124 Cong. Rec. 29188 (1978) (remarks of 
Rep. Clay). See H. R. Conf. Rep. No. 95-1717, p. Ill
(1978).

B
Respondents suggest that, by rejecting earlier limitations 

on official time, Congress repudiated the view that employee 
negotiators work only for their union and not for the Govern-
ment. Under the new vision of federal labor relations postu-
lated by respondents, civil servants on both sides of the 
bargaining table are engaged in official business of the Gov-
ernment and must be compensated equally. Because federal 
employees representing the views of management receive 
travel expenses and per diem allowances, federal employees 
representing the views of labor are entitled to such payments 
as well. In support of this view, respondents rely on the 
Act’s declaration that public sector collective bargaining is 
in “the public interest” and “contributes to the effective con-
duct of public business,” § 7101(a), as well as on a number of 
specific provisions in the Act intended to equalize the position 
of management and labor. For instance, the Act requires 
agencies to deduct union dues from employees’ paychecks and 
to transfer the funds to the union at no cost, § 7115(a);12 in 
addition, agencies must furnish a variety of data useful to un-
ions in the collective-bargaining process, § 7114(b)(4). Re-
spondents also contend that Congress employed the term 
“official time” in § 7131 specifically to indicate that employee 
negotiators are engaged in Government business and there-
fore entitled to all of their usual forms of compensation.

12 Under the Executive Order regime, unions had to negotiate for dues 
deductions and were generally charged a fee for the service. See In-
formation Announcement, 1 F. L. R. C. 676, 677 (1973).
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Although Congress certainly could have adopted the model 
of collective bargaining advanced by respondents, we find no 
indications in the Act or its legislative history that it intended 
to do so. The Act’s declaration that collective bargaining 
contributes to efficient government and therefore serves the 
public interest does not reflect a dramatic departure from the 
principles of the Executive Order regime under which em-
ployee negotiators had not been regarded as working for the 
Government. To the contrary, the declaration constitutes a 
strong congressional endorsement of the policy on which the 
federal labor relations program had been based since its cre-
ation in 1962. See, e. g., Exec. Order No. 10988, 3 CFR 521 
(1959-1963 Comp.) (“participation of employees in the for-
mulation and implementation of personnel policies affecting 
them contributes to effective conduct of public business”); 
Exec. Order No. 11491, 3 CFR 861 (1966-1970 Comp.) (“pub-
lic interest requires . . . modern and progressive work prac-
tices to facilitate improved employee performance and effi-
ciency” and efficient government is “benefited by providing 
employees an opportunity to participate in the formulation 
and implementation of personnel policies and practices affect-
ing the conditions of their employment”). See also S. Rep. 
No. 95-969, p. 12 (1978); 124 Cong. Rec. 29182 (1978) (re-
marks of Rep. Udall) (“What we really do is to codify the 
1962 action of President Kennedy in setting up a basic frame-
work of collective bargaining for Federal employees”).13

13 We do not read Representative Udall’s remarks to suggest that the 
Authority is bound by administrative decisions made under the Execu-
tive Order regime. The Act explicitly encourages the Authority to estab-
lish policies and provide guidance in the federal labor relations field, 
§ 7105(a)(1), and there are undoubtedly areas in which the FLRA, like the 
National Labor Relations Board, enjoys considerable freedom to apply 
its expertise to new problems, provided it remains faithful to the funda-
mental policy choices made by Congress. See supra, at 96-98, and n. 8. 
See also § 7135(b) (decisions under Executive Order regime remain in 
effect unless revised by President or superseded by Act or regulations or 
decisions thereunder).
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Nor do the specific provisions of the Act aimed at equaliz-
ing the positions of management and labor suggest that Con-
gress intended employee representatives to be treated as 
though they were “on the job” for all purposes. Indeed, the 
Act’s provision of a number of specific subsidies for union 
activities supports precisely the opposite conclusion. As 
noted above, Congress expressly considered and ultimately 
rejected the approach to paid time that had prevailed under 
the Executive Order regime. See supra, at 101-102. In 
contrast, there is no reference in the statute or the legislative 
history to travel expenses and per diem allowances, despite 
the fact that these kinds of payments had also received ad-
ministrative attention prior to passage of the Act, see supra, 
at 100, and n. 11. There is, of course, nothing inconsistent in 
paying the salaries, but not the expenses, of union negoti-
ators. Congress might well have concluded that, although 
union representatives should not be penalized by a loss in sal-
ary while engaged in collective bargaining, they need not be 
further subsidized with travel and per diem allowances. The 
provisions of the Act intended to facilitate the collection 
of union dues, see §7115, certainly suggest that Congress 
contemplated that unions would ordinarily pay their own 
expenses.

Respondents also find their understanding of the role of 
union representatives supported by Congress’ use of the 
phrase “official time” in § 7131(a). For respondents, the use 
of this term indicates an intent to treat employee negotiators 
“as doing the government’s work for all the usual purposes,” 
and therefore entitled to “all attributes of employment,” 
including travel expenses and a per diem allowance. Brief 
for Respondent NTEU 24-28. They suggest that, if Con-
gress intended to maintain only the employees’ salaries, it 
would have granted them “leave without loss of pay,” a term 
it has used in other statutes. See, e. g., 5 U. S. C. §6321 
(absence of veterans to attend funeral services), § 6322(a) 
(jury or witness duty), and §6323 (military reserve duty) 
(1982 ed.). In contrast, Congress uses the terms “official
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capacity” and “duty status” to indicate that an employee is 
“on the job” and entitled to all the usual liabilities and privi-
leges of employment. See, e. g., §§5751, 6322(b) (employee 
summoned to testify in “official capacity” entitled to travel 
expenses).14

The difficulty with respondents’ argument is that Congress 
did not provide that employees engaged in collective bargain-
ing are acting in their “official capacity,” “on the job,” or in a 
“duty status.” Instead, the right to a salary conferred by 
§ 7131(a) obtains only when “the employee otherwise would 
be in a duty status” (emphasis supplied). This qualifying 
language strongly suggests that union negotiators engaged in 
collective bargaining are not considered in a duty status and 
thereby entitled to all of their normal forms of compensation. 
Nor does the phrase “official time,” borrowed from prior 
administrative practice, have the same meaning as “official 
capacity.”15 16 As noted above, employees on “official time” 
under the Executive Order regime were not generally enti-
tled to travel expenses and a per diem allowance. See supra, 
at 100-101. Moreover, as respondents’ own examples demon-
strate, Congress does not rely on the mere use of the word 
“official” when it intends to allow travel expenses and per 
diems. Even as to those employees acting in an “official 
capacity,” Congress generally provides explicit authorization 
for such payments. See, e. g., §§5702, 5751(b), 6322(b). In 
the Civil Service Reform Act itself, for instance, Congress 
expressly provided that members of the Federal Service 

14 The Authority seemed to rely on this distinction between “duty status”
and “leave” in its Interpretation when it stated that an employee negoti-
ator “is on paid time entitled to his or her usual compensation and is not in 
leave status.” 2 F. L. R. A., at 269.

16 Similarly, the statement of Representative Clay that employee repre-
sentatives “should be allowed official time to carry out their statutory 
representational activities just as management uses official time to carry 
out its responsibilities,” 124 Cong. Rec. 29188 (1978), does not indicate that 
Congress intended union representatives to be treated as if they are “at 
work” for all purposes.
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Impasses Panel are entitled to travel expenses and a per 
diem allowance, in addition to a salary. See §§5703, 
7119(c)(4).16

Perhaps recognizing that authority for travel expenses and 
per diem allowances cannot be found within the four corners 
of § 7131(a), respondents alternatively contend that the 
Authority’s decision is supported by the Travel Expense Act, 
5 U. S. C. § 5702(a) (1982 ed.), which provides that a federal 
employee “traveling on official business away from his desig-
nated post of duty ... is entitled to ... a per diem allow-
ance.” The Travel Expense Act is administered by the 
Comptroller General who has concluded that agencies may 
authorize per diem allowances for travel that is “sufficiently 
in the interest of the United States so as to be regarded as 
official business.” 44 Comp. Gen. 188, 189 (1964). Under 
the Executive Order regime, the Comptroller General au-
thorized per diem payments to employee negotiators pursu-
ant to this statute upon a certification that the employees’ 
travel served the convenience of the employing agency. See 
n. 11, supra.

Based on its view that employee negotiators are “on the 
job,” the Authority determined that union representatives 
engaged in collective bargaining are on “official business” and 
therefore entitled to a per diem allowance under the Travel 
Expense Act. 2 F. L. R. A., at 269. In support of this rea-
soning, the Authority notes that § 5702(a) has been construed 
broadly to authorize reimbursement in connection with a va- 16

16 As further support for their reading of “official time,” respondents con-
tend that union representatives engaged in collective bargaining may be 
entitled to benefits under the Federal Employees’ Compensation Act, 5 
U. S. C. §8101 et seq. (1982 ed.), and may create Government liability 
under the Federal Tort Claims Act, 28 U. S. C. § 1346(b) (1976 ed. and 
Supp. V). The fact that other federal statutes, with different purposes, 
may be construed to apply to employee negotiators, however, does not 
demonstrate that, in enacting the Civil Service Reform Act, Congress in-
tended to treat union negotiators as engaged in official business of the 
Government.
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riety of “quasi-official” activities, such as employees’ atten-
dance at their own personnel hearings and at privately spon-
sored conferences. See, e. g., Comptroller General of the 
United States, Travel in the Management and Operation of 
Federal Programs 1, App. I, p. 5 (Rpt. No. FPCD-77-11, 
Mar. 17, 1977); 31 Comp. Gen. 346 (1952). In each of these 
instances, however, the travel in question was presumably 
for the convenience of the agency and therefore clearly con-
stituted “official business” of the Government. As we have 
explained, neither Congress’ declaration that collective bar-
gaining is in the public interest nor its use of the term of art 
“official time” warrants the conclusion that employee negoti-
ators are on “official business” of the Government.17

IV
In passing the Civil Service Reform Act, Congress unques-

tionably intended to strengthen the position of federal unions 
and to make the collective-bargaining process a more effec-
tive instrument of the public interest than it had been under 
the Executive Order regime. See supra, at 91-93. There is 
no evidence, however, that the Act departed from the basic 
assumption underlying collective bargaining in both the pub-

17 Our conclusion that federal agencies may not be required under 
§ 7131(a) to pay the travel expenses and per diem allowances of union nego-
tiators does not, of course, preclude an agency from making such payments 
upon a determination that they serve the convenience of the agency or are 
otherwise in the primary interest of the Government, as was the practice 
prior to passage of the Act. See n. 11, supra. Furthermore, unions may 
presumably negotiate for such payments in collective bargaining as they 
do in the private sector. See Midstate Tel. Corp. v. NLRB, 706 F. 2d 
401, 405 (CA2 1983); Ax el son, Inc. v. NLRB, 599 F. 2d 91, 93-95 (CA5 
1979). Indeed, we are informed that many agencies presently pay the 
travel expenses of employee representatives pursuant to collective-
bargaining agreements. Letter from Ruth E. Peters, Counsel for Re-
spondent FLRA, Nov. 9, 1983. See also J. P. Stevens & Co., 239 
N. L. R. B. 738, 739 (1978) (employer required to pay travel expenses as 
remedy for failing to bargain in good faith).
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lie and the private sector that the parties “proceed from con-
trary and to an extent antagonistic viewpoints and concepts 
of self-interest.” NLRB v. Insurance Agents, 361 U. S. 
477, 488 (1960), quoted in General Building Contractors 
Assn., Inc. v. Pennsylvania, 458 U. S. 375, 394 (1982). Nor 
did the Act confer on the FLRA an unconstrained authority 
to equalize the economic positions of union and management. 
See American Ship Building Co. n . NLRB, 380 U. S., at 
316-318. We conclude, therefore, that the FLRA’s inter-
pretation of § 7131(a) constitutes an “unauthorized assump-
tion by [the] agency of [a] major policy decisio[n] properly 
made by Congress.” Id., at 318.

The judgment of the Court of Appeals is
Reversed.
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SULLIVAN v. WAINWRIGHT, SECRETARY, 
FLORIDA DEPARTMENT OF 

CORRECTIONS, et  al .

ON APPLICATION FOR STAY

No. A-409. Decided November 29, 1983

In 1973, applicant was convicted of murder in a Florida state court and 
sentenced to death. The Florida Supreme Court affirmed, and this 
Court denied certiorari. After exhausting state postconviction reme-
dies, applicant filed a habeas corpus petition in Federal District Court, 
which denied the writ. The Court of Appeals affirmed, and this Court 
denied certiorari. After another petition for postconviction relief in 
state court was denied in 1983 and affirmed on appeal, applicant filed 
a second habeas corpus petition in Federal District Court, which again 
declined to issue the writ, and the Court of Appeals affirmed. Applicant 
then filed the instant application for a stay of execution with the Cir-
cuit Justice, who referred it to the Court. Applicant raises five claims: 
(1) denial of the right to counsel; (2) denial of the effective assistance of 
counsel; (3) the jury that convicted him was biased in the prosecution’s 
favor; (4) denial of proportionality review; and (5) the Florida death pen-
alty statute has been applied discriminatorily against blacks.

Held: The application for a stay of execution is denied. The first three 
claims raised by applicant were presented several times previously in 
both the state and federal courts, and have been found to be meritless. 
The fourth claim was found meritless by the Florida Supreme Court, and 
that ruling will not be disturbed. The fifth claim, first raised in appli-
cant’s most recent state habeas corpus petition, was based on data that 
were available long before that time and that the Florida Supreme Court 
and both federal courts below have determined to be insufficient to show 
that the Florida system is unconstitutionally discriminatory.

Application for stay denied.

Per  Curi am .
Applicant was sentenced to death in November 1973 for 

the murder of the manager of a restaurant he had robbed. 
His conviction and sentence were affirmed by the Florida 
Supreme Court and this Court denied certiorari. Sullivan 
v. State, 303 So. 2d 632 (Fla. 1974), cert, denied, 428 U. S. 
911 (1976). After exhausting state postconviction remedies, 
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Sullivan v. State, 372 So. 2d 938 (Fla. 1979), applicant filed 
his first habeas petition in 1979.1 The District Court held an 
evidentiary hearing and denied the writ. The Eleventh Cir-
cuit affirmed, and this Court denied certiorari. Sullivan v. 
Wainwright, 695 F. 2d 1306 (CA11 1983), cert, denied, post, 
p. 922. In October 1983, applicant filed his second petition 
for postconviction relief in state court. The denial of that 
relief was affirmed on appeal, Sullivan v. State, 441 So. 2d 
609 (Fla. 1983), and applicant filed a second petition for writ 
of habeas corpus in the federal court. Following a hearing, 
the District Court declined to issue the writ, and refused to 
issue a stay of execution or a certificate of probable cause 
to appeal. The Eleventh Circuit affirmed, with one judge 
dissenting in part. That court issued a temporary stay in 
order to allow a vote on applicant’s suggestion for rehear-
ing en banc. That stay was lifted when the suggestion was 
denied.2

This application for a stay pending completion of the re-
hearing vote was presented to Justi ce  Powell  as Circuit 
Justice on November 28, 1983. Counsel requested that the 
papers be treated as an application for a stay pending filing of 
a writ of certiorari under 28 U. S. C. § 2101(f), and Justi ce  
Powell  referred the application to the Court.

Applicant raises essentially five claims: (i) that he was de-
nied the right to counsel; (ii) that he was denied effective as-
sistance of counsel; (iii) that the jury that convicted him was 
biased in favor of the prosecution; (iv) that he was denied pro-
portionality review; and (v) that the Florida death penalty 
statute has been applied discriminatorily against blacks.

The first three of these claims have been presented several 
times previously in both state and federal courts and have

1 In addition, applicant was a plaintiff in an action attacking the Florida 
executive-clemency procedure. See Sullivan v. Askew, 348 So. 2d 312 
(Fla.), cert, denied, 434 U. S. 878 (1977).

Applicant’s case has been considered by at least 10 state and federal 
courts other than this one, and twice before by this Court.
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been found to be meritless. Applicant’s claim that he was 
entitled to proportionality review was addressed and found 
meritless by the Florida Supreme Court. Id., at 613-614. 
His case was one of the earliest to be decided under Florida’s 
current death penalty statute. The State Supreme Court 
has used it as a reference point, comparing all subsequent 
capital cases to applicant’s case to ensure proportionality. It 
therefore cannot be alleged that the State has failed to com-
pare this sentence with others decided under this statute to 
ensure proportionality. Whatever our decision in Pulley v. 
Harris, No. 82-1095 (cert, granted, 460 U. S. 1036 (1983)), 
may be, it will not disturb the Florida Supreme Court’s 
ruling.

Applicant apparently first raised the issue of discrimina-
tory application of the statute in a supplement to his most re-
cent state habeas corpus petition, which was filed on Novem-
ber 15, 1983. Counsel for applicant, who is white, present 
voluminous statistics that they say support the claim of dis-
criminatory application of the death sentence. Although 
some of the statistics are relatively new, many of the studies 
were conducted years ago and were available to applicant 
long before he filed his most recent state and federal habeas 
petitions. The Florida Supreme Court and both the Federal 
District Court and the Eleventh Circuit have considered 
these data and determined in written opinions that they are 
insufficient to show that the Florida system is unconstitution-
ally discriminatory. On the basis of the record before this 
Court, we find there is no basis for disagreeing in this case 
with their decisions.3

3 Judge Anderson dissented in the court below on the ground that the 
statistics presented in this case were equal in quality to those presented 
with respect to Georgia’s death penalty statute in Spencer v. Zant, 715 F. 
2d 1562, 1578-1583 (CA11 1983). In that case and the companion case of 
Ross v. Hopper, 716 F. 2d 1528, 1539 (CA11 1983), the Eleventh Circuit 
remanded the statistical claim to the District Court for a hearing. This 
case is different from those because in this case both of the lower courts, as 
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This case has been in litigation for a full decade, with repet-
itive and careful reviews by both state and federal courts, 
and by this Court. There must come an end to the process of 
consideration and reconsideration. We recognize, of course, 
as do state and other federal courts, that the death sentence 
is qualitatively different from all other sentences, and there-
fore special care is exercised in judicial review.

The application for a stay of execution is denied.

It is so ordered.

Justi ce  Whi te  and Justi ce  Steve ns  concur in the denial 
of a stay.

Chief  Justic e  Burger , concurring.
In joining the per curiam opinion of the Court, I emphasize 

that this case has been in the courts for 10 years and is here 
for the fourth time. This alone demonstrates the specious-
ness of the suggestion that there has been a “rush to judg-
ment.” The argument so often advanced by the dissenters 
that capital punishment is cruel and unusual is dwarfed by 
the cruelty of 10 years on death row inflicted upon this 
guilty defendant by lawyers seeking to turn the administra-
tion of justice into the sporting contest that Roscoe Pound 
denounced three-quarters of a century ago.

Justi ce  Brenn an , with whom Justic e  Mar sha ll  joins, 
dissenting.

I
Adhering to my view that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 

well as this Court, have had the opportunity to consider the statistics. In 
Spencer, the Eleventh Circuit found it “unlikely that the district court 
could have adequately analyzed the [statistical] evidence insofar as it was 
not then available except by live testimony.” 715 F. 2d, at 1582. The 
court therefore remanded to the District Court to consider the evidence. 
Ross was treated identically because it had been consolidated with Spencer 
in the District Court. Ross, supra, at 1539.
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Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227 (1976) (Brenn an , J., dissenting), I would 
grant the application and stay the execution of applicant 
Sullivan.

II
Even if I accepted the prevailing view that the death pen-

alty may constitutionally be imposed under certain circum-
stances, I would grant the application because Sullivan has 
raised a substantial claim concerning the constitutionality of 
his death sentence. In particular, Sullivan alleges that 
application of the Florida death penalty statute violates the 
Equal Protection Clause because it discriminates against cap-
ital defendants solely on the basis of their race and the race of 
their victims. For support, Sullivan has proffered numerous 
scholarly studies, several of which are yet to be published, 
that provide statistical evidence to substantiate his claim. 
Although the Court has avoided ruling on similar claims in 
the past, and continues to avoid the issue by its decision to-
night, the claim is clearly deserving of further consideration. 
Indeed, as the Court of Appeals for the Eleventh Circuit has 
recognized in a similar case, “the merits of this allegation can-
not be assessed without a more detailed consideration of the 
evidence proffered” and therefore the applicant “is entitled to 
an evidentiary hearing on the merits of the claim as a matter 
of law.” Spencer v. Zant, 715 F. 2d 1562, 1582-1583 (1983). 
See Townsend v. Sain, 372 U. S. 293 (1963).

I see no reason to depart from that sensible approach in 
this case. In fact, the Court has had only 24 hours to ex-
amine the voluminous stay application and exhibits that have 
been filed on Sullivan’s behalf. The haste with which the 
Court has proceeded in this case means not only that Sulli-
van’s claim has not received the thoughtful consideration 
to which it is entitled, but also that the Court has once 
again rushed to judgment, apparently eager to reach a fatal 
conclusion.

I dissent.
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RUSHEN, DIRECTOR, CALIFORNIA DEPARTMENT 
OF CORRECTIONS, et  al . v . SPAIN

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 82-2083. Decided December 12, 1983

During voir dire prior to the trial in a California court of respondent and 
others on various charges, including murder and conspiracy allegedly 
involving the Black Panther Party, a prospective juror (who became a 
juror) stated that she had no personal knowledge of violent crimes and 
that she did not associate the Black Panther Party with any form of vio-
lence. However, evidence was introduced at the trial concerning an 
unrelated murder by a Black Panther, triggering the juror’s recollection 
that the victim of the unrelated murder had been the juror’s childhood 
friend and causing her to go twice to the judge’s chambers to tell him of 
her personal acquaintance with the victim. On each occasion she as-
sured the judge—who made no record of the conversations and did not 
inform the defendants or their counsel about them—that her disposition 
of the case would not be affected. After respondent was convicted, his 
counsel learned of the ex parte communications between the judge and 
the juror and moved for a new trial. After a hearing at which the juror 
testified that her recollection of her friend’s death did not affect her 
impartiality, the judge denied the motion, concluding that the communi-
cations lacked significance and that respondent suffered no prejudice 
therefrom. The California Court of Appeal affirmed, holding that 
although the communications constituted federal constitutional error, 
they were harmless “beyond a reasonable doubt.” However, respond-
ent subsequently obtained habeas corpus relief in the Federal District 
Court, which held, inter alia, that the ex parte communications violated 
respondent’s constitutional rights to be present during critical stages of 
the proceedings and to be represented by counsel, and that automatic 
reversal was necessary because the absence of a contemporaneous 
record made intelligent application of the harmless-error standard im-
possible. The Court of Appeals affirmed on the basis that an unre-
corded ex parte communication between trial judge and juror could 
never be harmless error.

Held: The lower federal courts’ conclusion that unrecorded ex parte com-
munications between trial judge and juror can never be harmless error 
ignores the day-to-day realities of courtroom life and undermines soci-
ety’s interest in the administration of criminal justice. When an ex
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parte communication relates to some aspect of the trial, the trial judge 
generally should disclose the communication to counsel for all parties, 
but the prejudicial effect of a failure to do so can normally be determined 
by a post-trial hearing. The substance of the communication and its 
effect on juror impartiality are questions of historical fact, and under 28 
U. S. C. § 2254(d) the state courts’ findings thereon are entitled to a pre-
sumption of correctness and must be deferred to by the federal courts, in 
the absence of “convincing evidence” to the contrary. The post-trial 
hearing in this case created more than adequate support for the finding 
that the juror’s presence on the jury did not prejudice respondent. The 
lower federal courts should have deferred to this presumptively correct 
state-court finding and therefore should have found the alleged constitu-
tional error harmless beyond a reasonable doubt.

Certiorari granted; 701 F. 2d 186, vacated and remanded.

Per  Curi am .
Respondent was one of six inmates involved in a 1971 San 

Quentin Prison escape that resulted in the death of three 
prisoners and three corrections officers. The State of Cali-
fornia jointly tried respondent and five other prisoners on 
numerous charges, including murder, conspiracy, and assault. 
The prosecution attempted to show that the Black Panther 
Party had organized the escape attempt and to link respond-
ent to the conspiracy through his membership in that Party. 
Respondent’s defense was that state police had organized the 
breakout and ambushed the escapees to eliminate an impor-
tant faction of the Black Panther Party.

During voir dire, the court admonished prospective jurors 
to reveal their associations, if any, with crimes of violence 
and their attitudes toward radical groups, including the Black 
Panthers. Patricia Fagan, who became a juror, testified 
at voir dire that she had no personal knowledge of violent 
crimes—as a witness, victim, or otherwise—and that she did 
not associate the Black Panther Party with any form of vio-
lence. However, in the course of the 17-month-long trial, 
evidence was introduced of a crime, unrelated to those at 
issue in respondent’s trial, of which juror Fagan had some 
knowledge. A defense witness identified a Black Panther 
named Pratt as a police informant involved in the alleged 
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police plot. The prosecution sought to impeach this witness 
by introducing evidence that Pratt was in custody for the 
1968 murder of a Santa Monica woman during the entire 
period at issue. This evidence triggered juror Fagan’s 
recollection of the murder of a childhood friend, who was 
the woman Pratt had been convicted of killing.

Upon hearing the evidence about Pratt, juror Fagan twice 
went to the trial judge’s chambers to tell him of her personal 
acquaintance with Pratt’s 1968 murder victim. She told him 
that she feared that she might cry if the 1968 murder were 
explored further at trial. The judge asked her on each occa-
sion whether her disposition of the case would be affected. 
She assured him that it would not. The judge told her not to 
be concerned and that the matter probably would not be men-
tioned again. He made no record of either conversation, and 
he did not inform the defendants or their counsel about them.

At the close of trial, the jury found respondent guilty of 
two counts of murder and of conspiracy to escape, and acquit-
ted him of the remaining charges. The jury also convicted 
two other defendants of assault, and found insufficient evi-
dence to support the numerous remaining charges. Re-
spondent was sentenced to life imprisonment.

Counsel for respondent subsequently learned of the ex 
parte communications between judge and juror and moved 
for a new trial. At a hearing on the motion, juror Fagan tes-
tified that she had not remembered her friend’s death during 
voir dire and that her subsequent recollection did not affect 
her ability impartially to judge respondent’s innocence or 
guilt. She admitted telling other jurors that she personally 
knew Pratt’s 1968 murder victim, but denied making any dis-
paraging remarks about the Black Panther Party. The trial 
judge concluded that the ex parte communications “lacked 
any significance” and that respondent suffered no prejudice 
therefrom. See App. C to Pet. for Cert. 22. Accordingly, 
he denied the motion for new trial.
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The California Court of Appeal affirmed the conviction. It 
found the ex parte communication to be federal constitutional 
error that was harmless “beyond a reasonable doubt” because 
the jury’s deliberations, as a whole, were unbiased. Id., at 
28-35. The California Supreme Court denied review.

Respondent then petitioned for a writ of habeas corpus in 
Federal District Court. The District Court issued the writ, 
ruling that the ex parte communications between judge and 
juror violated both respondent’s right to be present during 
all critical stages of the proceedings and his right to be 
represented by counsel. 543 F. Supp. 757 (ND Cal. 1982). 
Furthermore, the District Court held that automatic reversal 
was necessary because the absence of a contemporaneous 
record made intelligent application of the harmless-error 
standard impossible. Alternatively, it concluded that a post-
trial hearing could not establish that the constitutional error 
was harmless beyond a reasonable doubt. Thus, it found 
that respondent’s conviction had to be vacated because of 
the state court’s failure to hold a contemporaneous hearing 
about, or to make a contemporaneous record of, the ex parte 
communication. The Court of Appeals for the Ninth Circuit 
affirmed on the basis that an unrecorded ex parte communica-
tion between trial judge and juror can never be harmless 
error.1 Judgment order reported at 701 F. 2d 186 (1983).

We emphatically disagree. Our cases recognize that the 
right to personal presence at all critical stages of the trial and 
the right to counsel are fundamental rights of each criminal 
defendant.1 2 “At the same time and without detracting from

1 Respondent also argued that his due process right to be presumed inno-
cent was violated when he was forced to stand trial shackled and chained. 
Neither the District Court nor the Court of Appeals reached this issue. 
Given our disposition of the case, this issue only remains to be resolved on 
remand.

2 Petitioners have apparently conceded, in both federal and state court, 
that the undisclosed ex parte communications established federal constitu-
tional error. See Pet. for Cert. 29-31. We acknowledge that the trial



118 OCTOBER TERM, 1983

Per Curiam 464 U. S.

the fundamental importance of [these rights], we have implic-
itly recognized the necessity for preserving society’s interest 
in the administration of criminal justice. Cases involving 
[such constitutional] deprivations are [therefore] subject to 
the general rule that remedies should be tailored to the in-
jury suffered . . . and should not unnecessarily infringe on 
competing interests.” United States v. Morrison, 449 U. S. 
361, 364 (1981); see also Rogers v. United States, 422 U. S. 
35, 38-40 (1975). In this spirit, we have previously noted 
that the Constitution “does not require a new trial every 
time a juror has been placed in a potentially compromising 
situation . . . [because] it is virtually impossible to shield ju-
rors from every contact or influence that might theoretically 
affect their vote.” Smith v. Phillips, 455 U. S. 209, 217
(1982).  There is scarcely a lengthy trial in which one or 
more jurors do not have occasion to speak to the trial judge 
about something, whether it relates to a matter of personal 
comfort or to some aspect of the trial. The lower federal

judge promptly should have notified counsel for all parties after the juror 
approached him. Whether the error was of constitutional dimension in 
this case is not before us. Because we find that no actual prejudice was 
shown, we assume, without deciding, that respondent’s constitutional 
rights to presence and counsel were implicated in the circumstances of this 
case.

Just ice  Stev ens  suggests that the only constitutional right implicated 
in this case is a possible due process right to a midtrial hearing on the sub-
ject of the juror’s impartiality. See post, at 126 (Steve ns , J., concurring 
in judgment). Had the State raised the underlying constitutional right as 
an issue in the courts below and in the petition for certiorari, this approach 
might merit consideration. But the case came to us alleging harmless vi-
olations of the right to be present during all critical stages of the proceed-
ings and the right to be represented by counsel, and we therefore analyze 
only that challenge. These rights, as with most constitutional rights, are 
subject to harmless-error analysis, see, e. g., United States v. Morrison, 
449 U. S. 361, 364-365 (1981) (right to counsel); Snyder v. Massachusetts, 
291 U. S. 97,114-118 (1934) (right to presence), unless the deprivation, by 
its very nature, cannot be harmless. See, e. g., Gideon v. Wainright, 372 
U. S. 335 (1963).



RUSHEN v. SPAIN 119

114 Per Curiam

courts’ conclusion that an unrecorded ex parte communication 
between trial judge and juror can never be harmless error 
ignores these day-to-day realities of courtroom life and un-
dermines society’s interest in the administration of criminal 
justice.3

This is not to say that ex parte communications between 
judge and juror are never of serious concern or that a federal 
court on habeas may never overturn a conviction for preju-
dice resulting from such communications. When an ex parte 
communication relates to some aspect of the trial, the trial 
judge generally should disclose the communication to counsel 
for all parties.4 The prejudicial effect of a failure to do so, 
however, can normally be determined by a post-trial hearing. 
The adequacy of any remedy is determined solely by its abil-

3 Thus, we have refused, on facts more troublesome than these, to find 
inherent bias in a verdict when a state trial court determined “beyond a 
reasonable doubt” that a juror’s out-of-court action did not influence the 
verdict. In Smith v. Phillips, 455 U. S. 209 (1982), a criminal defendant 
contended that he had been denied due process because, during his state-
court trial, one of the jurors applied to the prosecutor’s office for a job as an 
investigator. The application was not brought to the parties’ attention 
until sometime after the verdict was rendered. The state court held a 
post-trial hearing and, relying on the juror’s own testimony, found “beyond 
a reasonable doubt” that the juror’s action had not influenced the verdict. 
We concluded that, in the circumstances of that case, it would not be 
proper to impute bias in the verdict or to find a post-trial hearing inade-
quate as a remedy for the alleged due process violation. Id., at 219. The 
facts here involve no inference of juror misconduct or third-party influence, 
and therefore are of far less concern than the conduct at issue in Smith. 
See infra, at 120-121. Thus, a post-trial hearing is adequate to discover 
whether respondent was prejudiced by the undisclosed communications 
about juror Fagan’s recollection.

4 See, e. g., Rogers v. United States, 422 U. S. 35, 38-40 (1975) (although 
violation of Federal Rule of Criminal Procedure 43 may be harmless error, 
additional instructions from judge to jury, without notification to defend-
ant or his counsel, is not); Shields v. United States, 273 U. S. 583, 588- 
589 (1927) (undisclosed instructions from judge to jury violate non- 
constitutionally based rules of orderly trial procedure); Fillippon v. Albion 
Vein Slate Co., 250 U. S. 76, 81 (1919) (same).
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ity to mitigate constitutional error, if any, that has occurred. 
See, e. g., United States v. Morrison, supra, at 365; Rogers 
v. United States, supra, at 40. Post-trial hearings are ade-
quately tailored to this task. See, e. g., Smith v. Phillips, 
supra, at 218-219, and n. 8; Remmer v. United States, 347 
U. S. 227, 230 (1954).

The final decision whether the alleged constitutional error 
was harmless is one of federal law. Chapman n . California, 
386 U. S. 18, 20-21 (1967). Nevertheless, the factual find-
ings arising out of the state courts’ post-trial hearings are 
entitled to a presumption of correctness. See 28 U. S. C. 
§ 2254(d); Sumner v. Mata, 449 U. S. 539 (1981). The sub-
stance of the ex parte communications and their effect on 
juror impartiality are questions of historical fact entitled to 
this presumption. Thus, they must be determined, in the 
first instance, by state courts and deferred to, in the absence 
of “convincing evidence” to the contrary, by the federal 
courts. See Marshall v. Lonberger, 459 U. S. 422, 431-432
(1983).  Here, both the State’s trial and appellate courts con-
cluded that the jury’s deliberations, as a whole, were not 
biased. This finding of “fact”—on a question the state courts 
were in a far better position than the federal courts to 
answer—deserves a “high measure of deference,” Sumner v. 
Mata, 455 U. S. 591, 598 (1982), and may be set aside only if 
it “lack[s] even ‘fair support’ in the record.” Marshall v. 
Lonberger, 459 U. S., at 432. The absence of a contempora-
neous recording will rarely deprive the finding of “even ‘fai[r] 
suppor[t]’ in the record.” See ibid.

The post-trial hearing in this case created more than ade-
quate support for the conclusion that juror Fagan’s presence 
on the jury did not prejudice respondent. The 1968 murder 
was not related to the crimes at issue in the trial. Pratt was 
not connected to any of the offenses for which respondent 
was convicted, and he did not testify at the trial. Juror 
Fagan never willfully concealed her association with the 
Santa Monica crime, and she repeatedly testified that, upon
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recollection, the incident did not affect her impartiality.5 She 
turned to the most natural source of information—the trial 
judge—to disclose the information she should have recalled 
but failed to recall during voir dire. Their ex parte communi-
cation was innocuous. They did not discuss any fact in con-
troversy or any law applicable to the case. The judge simply 
assured her that there was no cause for concern. Thus, the 
state courts had convincing evidence that the jury’s delibera-
tions, as a whole, were not biased by the undisclosed com-
munication of juror Fagan’s recollection. The lower federal 
courts should have deferred to this presumptively correct 
state-court finding and therefore should have found the alleged 
constitutional error harmless beyond a reasonable doubt.6

6 A juror may testify concerning any mental bias in matters unrelated to 
the specific issues that the juror was called upon to decide and whether ex-
traneous prejudicial information was improperly brought to the juror’s at-
tention. See Fed. Rule Evid. 606(b); Smith v. Phillips, supra, at 217, and 
n. 7, 218-219, and n. 8. But a juror generally cannot testify about the 
mental process by which the verdict was arrived. See Mattox v. United 
States, 146 U. S. 140 (1892). Thus, the California Court of Appeal refused 
to consider certain testimony in arriving at its decision that respondent had 
not suffered prejudice “beyond a reasonable doubt.” App. C.to Pet. for 
Cert. 33. The District Court improperly refused to defer to the California 
Court of Appeal’s sensitive review of this evidence. See 543 F. Supp. 757, 
773-774 (ND Cal. 1982).

6 Although Jus tice  Marsh all ’s dissent purportedly agrees that the 
District Court was obliged to defer to the California Court of Appeal’s find-
ing that the jury’s deliberations were not biased if that finding had “even 
‘fair support’ in the record,” post, at 143, its critique of the circumstances 
underlying that finding proves otherwise. The dissent concedes, albeit 
grudgingly, that each circumstance the California Court of Appeal relied 
on in concluding “beyond a reasonable doubt” that the jury’s impartiality 
was not impaired was probative. See post, at 143-148. But the dissent, 
like the District Court below, argues that each circumstance is defective 
either because it depends on the juror’s own statements concerning her 
impartiality or because “the potential for impairment of the jury’s impar-
tiality [in each] was considerable.” See post, at 148. Thus, the dissent, 
like the District Court, bases its conclusion not on a “lack of even fair sup-
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Accordingly, we grant the motion of respondent for leave 
to proceed in forma pauperis and the petition for certiorari, 
vacate the judgment of the Court of Appeals, and remand the 
case for further proceedings consistent with this opinion.

It is so ordered.

Justi ce  Brenna n  dissents from this summary disposi-
tion. He would grant the petition for certiorari and set the 
case for oral argument.

Justi ce  Steve ns , concurring in the judgment.
Respondent was convicted of several serious offenses in a 

state trial during which the trial judge learned of a basis for 
challenging the impartiality of a juror from ex parte, un-
recorded conversations with the juror; the judge did not sua 
sponte inform the parties of the occurrence or the substance 
of the conversations. Respondent contended, and the courts 
below held, that he was thereby deprived of liberty without 
due process of law and entitled to a writ of habeas corpus. 
Assuming that the respondent was deprived of his right to be 
present during a critical stage of his trial and his right to 

port in the record” but on its own evaluation of the credibility of the wit-
nesses, see, e. g., post, at 145, n. 29, and a concern about the potential for 
prejudice in the underlying circumstances.

Such an approach plainly fails to adhere to the commands of the appli-
cable statute. Title 28 U. S. C. § 2254(d) provides that the state courts’ 
determinations about witness credibility and inferences to be drawn from 
the testimony were binding on the District Court and are binding on us. 
See Marshall v. Lonberger, 459 U. S. 422, 434 (1983). Title 28 U. S. C. 
§ 2254(d) requires that a federal habeas court more than simply disagree 
with the state court before rejecting its factual determinations. It must 
conclude that the findings “lac[k] even ‘fair support’ in the record.” 459 
U. S., at 432. That statutory test is satisfied by the existence of probative 
evidence underlying the California Court of Appeal’s conclusion that the 
jury’s impartiality was unimpaired “beyond a reasonable doubt.” Ibid. 
Thus, our holding necessarily follows from the state courts’ findings of fact 
and from the presumption of correctness accorded to those findings.
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effective assistance of counsel, the Court vacates on the 
ground that the state court’s conclusion that the juror was 
impartial has fair support in the record and hence the con-
stitutional deprivations were harmless beyond a reasonable 
doubt.

Most of my colleagues “emphatically disagree”1 with the 
suggestion that a simple test can be used to determine 
whether an ex parte communication between a trial judge and 
a juror makes a subsequent jury verdict constitutionally 
infirm. Nevertheless, I believe both the majority and the 
dissents gloss over the serious legal issues presented by 
this case.

The majority concludes that the lower federal courts had a 
duty to find the alleged constitutional error harmless beyond 
a doubt because of the state-court conclusion that the jury 
was impartial. Ante, at 121. Justi ce  Mar sha ll  has per-
suasively shown, however, that there is a reasonable doubt 
concerning juror Fagan’s impartiality. That doubt fore-
closes reliance on the harmless error standard enunciated in 
Chapman v. California, 386 U. S. 18 (1967),1 2 but that doubt 
does not require that this petition for a writ of habeas corpus 
be granted.

In order to evaluate the significance of an alleged constitu-
tional deprivation, it is essential that it first be correctly 

1 Compare:
“The Court of Appeals for the Ninth Circuit affirmed on the basis that 
an unrecorded ex parte communication between trial judge and juror can 
never be harmless error.

“We emphatically disagree.” Ante, at 117 (footnote omitted).
with:
“To the extent that the majority means to imply that judges and jurors 
may freely engage in ex parte discussions of ‘aspect[s] of the trial/ I 
emphatically disagree.” Post, at 139, n. 19.

2 As the Court has often stated, “before a federal constitutional error can 
be held harmless, the court must be able to declare a belief that it was 
harmless beyond a reasonable doubt.” Chapman v. California, 386 U. S., 
at 24.
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identified.3 The alleged deprivation in this case has been 
characterized in three ways: (1) a denial of the defendant’s 
right to be present at every critical stage of a criminal trial,
(2) a denial of the right to effective assistance of counsel at 
trial, (3) a denial of the right to be tried by an impartial jury.  4

8As I have previously explained, claims of constitutional error are not 
fungible.
“There are at least four types. The most frequently encountered is a claim 
that attaches a constitutional label to a set of facts that does not disclose a 
violation of any constitutional right.. . . The second class includes constitu-
tional violations that are not of sufficient import in a particular case to jus-
tify reversal even on direct appeal, when the evidence is still fresh and a 
fair retrial could be promptly conducted. Chapman n . California, 386 
U. S. 18, 22; Harrington v. California, 395 U. S. 250, 254. A third cate-
gory includes errors that are important enough to require reversal on 
direct appeal but do not reveal the kind of fundamental unfairness to the 
accused that will support a collateral attack on a final judgment. See, 
e. g., Stone v. Powell, 428 U. S. 465. The fourth category includes those 
errors that are so fundamental that they infect the validity of the under-
lying judgment itself, or the integrity of the process by which that judg-
ment was obtained.” Rose v. Lundy, 455 U. S. 509, 543-544 (1982) (Ste -
ven s , J., dissenting).

In order to obtain habeas corpus relief from incarceration pursuant to 
a presumptively valid state-court judgment, a prisoner must persuade a 
federal court that the most serious kind of constitutional error infected the 
proceedings that led to his conviction. “It is of the historical essence of 
habeas corpus that it lies to test proceedings so fundamentally lawless that 
imprisonment pursuant to them is not merely erroneous but void.” Fay v. 
Noia, 372 U. S. 391, 423 (1963). Moreover, “the burden of showing essen-
tial unfairness [must] be sustained by him who claims such injustice and 
seeks to have the result set aside, and ... it must be sustained not as a 
matter of speculation but as a demonstrable reality.” Adams n . United 
States ex rel. McCann, 317 U. S. 269, 281 (1942).

4 The California Court of Appeal, the first court to confront respondent’s 
claim that he had been deprived of liberty without due proces of law, stated 
that the issue before it arose “at the confluence of three streams of con-
stitutional doctrine, flowing from the right of defendants in criminal pro-
ceedings to trial by an impartial jury, their right to be personally present 
during the proceedings, and their right to be represented by an attorney.” 
App. C to Pet. for Cert. 22-23. Instead of analyzing the serious questions 
the case presents, however, the court merely assumed that “there was fed-



RUSHEN v. SPAIN 125

114 Ste ve ns , J., concurring in judgment

If respondent had established any of these deprivations, he 
would have sustained his burden of showing essential unfair-
ness and would be entitled to the issuance of a writ of habeas 
corpus.

The question whether respondent was deprived of his right 
to be tried by an impartial jury is not before us, for respond-
ent did not raise this claim in his habeas petition, choosing 
not to contend that juror Fagan was biased, either as a mat-
ter of law or as a matter of fact. 543 F. Supp. 757, 765 (ND 
Cal. 1982). The majority, however, passes on this question 
in concluding that the assumed deprivations of the funda-
mental constitutional rights to counsel and presence at trial 
were harmless error.

I think it quite clear that the mere occurrence of an ex 
parte conversation between a trial judge and a juror does not 
constitute a deprivation of any constitutional right. The de-
fense has no constitutional right to be present at every inter-

eral constitutional error committed as a consequence of the in camera con-
versations between Fagan and the trial judge in that neither [respondent] 
nor [his] counsel were present.” Zd.,at23. The court then proceeded to 
determine whether this ill-defined “constitutional error” was harmless 
beyond a reasonable doubt. In doing so, the court essentially ignored 
the constitutional deprivation it had assumed, and instead concluded that 
Fagan’s recollection of her friend’s murder at the hands of a Black Panther 
did not deprive respondent of his right to an impartial jury. The only role 
played by the “constitutional error” in the court’s analysis was that it allo-
cated the burden of proof to the State to show “beyond a reasonable doubt” 
that the jury was not biased. The California Court of Appeal’s unfortu-
nate mode of analyzing this case is regrettably repeated in this Court.

I understand that the Court’s approach to this case is largely a function 
of petitioners’ apparent concession below that the ex parte communications 
established a constitutional violation. An apparent concession is all that it 
is, however, for petitioners’ concession is so amorphous as to be meaning-
less and the parties actually argue the substance of the constitutional ques-
tions under the harmless error label. Indeed, the District Court recog-
nized the illusory nature of petitioners’ concession: it refused to assume the 
existence of a constitutional deprivation without substance or content and 
proceeded to determine for itself whether the facts disclosed violations of 
constitutionally secured rights. 543 F. Supp. 757, 765 (ND Cal. 1982). 
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action between a judge and a juror, nor is there a constitu-
tional right to have a court reporter transcribe every such 
communication. The fact that the judge learned of the po-
tential bias of juror Fagan in an ex parte conversation with 
her is irrelevant in this case. There is no dispute concerning 
the content of those conversations; if the testimony about the 
conversations elicited at the post-trial hearing affords a basis 
for challenging the conviction, it affords a basis for answering 
those contentions as well. Moreover, to the extent that the 
claim of partiality is deemed to be before the Court, there is 
no contention that the post-trial hearing was inadequate to 
establish the historical facts relevant to assessing whether 
she was biased as a matter of law. In any event, there is of 
course no contention that whatever bias she harbored against 
the Black Panther Party and by inference against the re-
spondent was the result of the conversations with the trial 
judge, nor is there any basis for suggesting that the con-
versations exacerbated whatever bias she harbored. Thus, 
the question in this case would be the same if the judge had 
learned of the potential bias of juror Fagan from an external 
source.5

If the trial judge’s actions in this case constitute an error 
of constitutional dimension, it would have to be on the ground 
that respondent was denied his core due process right to 
notice and an opportunity to be heard in a meaningful manner 
and at a meaningful time by the trial judge’s failure to notify 
the defense of a fact raising a question about a juror’s partial-
ity. In essence, respondent’s claim is that he had a due proc-
ess right to a midtrial hearing on the subject of Fagan’s 
impartiality because of the option which existed at that point 
of replacing Fagan with an alternate. If such a right exists, 
the defendant would naturally have a right to be present at 

5 Indeed, the case would not be very different if defense counsel had 
learned of the potential bias in the course of the trial, and the trial judge 
denied a motion for a midtrial hearing on the question, but held a post-trial 
hearing.
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the hearing and have the assistance of counsel at the hearing, 
but the existence of this right would not stem from the right 
to be present or the right to counsel. To argue that the right 
to counsel and presence is the source of the right to the 
midtrial hearing is to reason backwards. Naturally since 
respondent was denied the opportunity for such a hearing, he 
was denied the incidents of such a hearing, but that does not 
establish a violation of the incidental rights unless there was 
a predicate right to notice and a midtrial hearing.

While I believe that the trial judge should have promptly 
notified defense counsel of the substance of his conversations 
with juror Fagan, his error was not so fundamental as to ren-
der the conviction void. The trial judge made an error of 
judgment in failing to grasp the fact that Fagan’s previously 
undisclosed knowledge would provide a basis for challenging 
her for cause on the grounds of imputed bias. Under the 
circumstances, that error was understandable, given that the 
nature of Fagan’s expressed concerns to the judge did not 
explicitly raise a question of bias against any defendant and 
only through generalization raised a question of imputed bias 
against the Black Panther Party—Fagan’s only concern was 
that she might lose her composure if the murder of her friend 
were explored in more detail—and that no evidence of re-
spondent’s membership in the Black Panther Party had at 
that point been introduced. While the good faith of the trial 
judge is not the question, the reasonableness of his actions 
under the circumstances is plainly relevant to determining 
whether they were so fundamentally unfair that they ren-
dered the verdict a nullity. Moreover, respondent was 
provided with a full and fair opportunity to discover the 
information about the murder of Fagan’s friend. Three 
months were devoted to jury selection, and while counsel’s 
brief, general questions to juror Fagan about her “knowl-
edge” about “crimes [of] violence” as a “witness, victim, [or] 
otherwise,” and whether she “associate[d] the Black Panther 
Party with any form of violence in [her] own mind,” App. C
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to Pet. for Cert. 16, failed to elicit her later revealed knowl-
edge of the murder of her friend, that failure was not a conse-
quence of any shortcoming of the mechanism the State made 
available for uncovering that information. Finally, the 
defense ultimately did discover the information, apparently 
because of the effective assistance of his counsel, and dis-
covered it in time for a meaningful hearing to be held in 
which the substance of the ex parte conversations and the 
extent of Fagan’s knowledge of potentially prejudicial in-
formation could be established. In light of these factors, I 
conclude that respondent failed to sustain his burden of dem-
onstrating a deprivation of a right so essential to the integ-
rity of the process by which his conviction was obtained that 
it renders void the presumptively valid judgment.6

By failing to analyze the real procedural due process ques-
tion which this case presents, and instead casually assuming 
the deprivation of the right to counsel and the right to pres-
ence—the labels the parties find apt to decribe the essen-
tial question—the majority endorses the application of a 
harmless error analysis to actual deprivations of these rights. 
Some constitutional rights, however, are so basic to a fair 
trial that their infraction can never be treated as harmless 
error. In my opinion the right to the effective assistance of 
counsel at trial is such a right.7

6 If respondent had a fundamental due process right to notice of the sub-
stance of the communication between the judge and the juror and an oppor-
tunity for a hearing on the matter during midtrial, the reason for recogniz-
ing such a right would stem from the fact that juror bias questions are 
inherently speculative and that the meaningful time for a hearing on such 
questions is at a point in time when doubts about impartiality can be easily 
remedied by replacing the juror with an alternate. A deprivation of a 
right with such a rationale could not be held to be harmless error. See, 
e. g., Chapman v. California, 386 U. S. 18, 52, n. 7 (1967) (“[P]artic- 
ular types of error have an effect which is so devastating or inherently 
indeterminate that as a matter of law they cannot reasonably be found 
harmless”) (Harlan, J., dissenting). This, in substance, is what the lower 
courts held.

1 Chapman v. California, 386 U. S., at 23, and n. 8; id., at 42-44 (Stew-
art, J., concurring in result); id., at 52, and n. 7 (Harlan, J., dissenting); 
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The Court’s reasoning in applying the harmless error anal-
ysis must be that the purpose of affording the right to counsel 
in the circumstances of this case would be to guard against 
the risk of a biased jury, and hence if the jury was impartial, 
the risk never materialized and the deprivations were harm-
less.8 If that reasoning were generally applied, however, 

see Gideon v. Wainwright, 372 U. S. 335 (1963); Glasser v. United States, 
315 U. S. 60, 76 (1942) (“The right to have the assistance of counsel is too 
fundamental and absolute to allow courts to indulge in nice calculations as 
to the amount of prejudice arising from its denial”); Johnson v. Zerbst, 304 
U. S. 458 (1938); Powell v. Alabama, 287 U. S. 45 (1932); see also Cuyler 
v. Sullivan, 446 U. S. 335, 349-350 (1980); Geders v. United States, 425 
U. S. 80 (1976); Herring v. New York, 422 U. S. 853, 863 (1975). The 
Court has permitted harmless error analysis regarding deprivations of the 
right to counsel at pretrial stages of criminal proceedings, e. g., Coleman 
v. Alabama, 399 U. S. 1 (1970), but see White v. Maryland, 373 U. S. 59 
(1963) (per curiam), and naturally permits such analysis when the violation 
of the Sixth Amendment consists of the admission of evidence, since it is 
ordinarily possible to ascertain whether consideration of inadmissible evi-
dence is harmless error, compare United States v. Henry, 447 U. S. 264, 
274-275, n. 13 (1980), with Massiah v. United States, 377 U. S. 201 (1964); 
see also Moore v. Illinois, 434 U. S. 220 (1977).

In United States v. Morrison, 449 U. S. 361 (1981), we assumed that a 
pretrial unsuccessful attempt by Government agents to deprive a defend-
ant of her right to effective assistance of counsel was a violation of the 
Sixth Amendment and held that dismissal of an indictment is not a proper 
remedy for that assumed violation. Morrison is not a harmless error 
case. The opinion did observe that even if the Government agents had 
managed to elicit incriminating information from the defendant, in violation 
of Massiah v. United States, supra, in their otherwise unsuccessful at-
tempt to persuade her to cooperate and to discharge her attorney, her rem-
edy for that violation would simply be to suppress the tainted evidence. 
The erroneous admission of such evidence would be susceptible to a harm-
less error analysis, as the opinion indicated when it then noted in passing 
that “certain” violations of the right to counsel may be disregarded as 
harmless error, correctly citing Moore v. Illinois, supra, as identifying the 
types of violations which may be treated as harmless error—a limited 
exception to our conclusion in Chapman. 449 U. S., at 365.

8 Whether application of this analysis is appropriate with respect to the 
purported right-to-presence violation is largely a question of semantics. 
The right to be present at trial is rooted in the Confrontation Clause. Illi-
nois v. Allen, 397 U. S. 337, 338 (1970). If a defendant were denied ac-
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any deprivation of the right to counsel at trial, perhaps 
short of totally denying any assistance whatsoever, could be 
deemed harmless error. Fidelity to the Sixth Amendment 
and to precedent demands that such reasoning be rejected.

Finally, the majority concludes that Fagan’s presence on 
the jury did not prejudice respondent, casually attaching the 
“beyond a reasonable doubt” label to the conclusion made 
obligatory by the presumed constitutional violations. I find 
it extraordinary that the majority is prepared to hold in es-
sence that juror Fagan was impartial beyond a reasonable 
doubt.* 9 The undisputed facts concerning the murder of her 
friend may not have rendered her biased as a matter of law— 

cess to the courtroom while the prosecutor was examining his accusers, the 
constitutional error would taint the verdict no matter how firmly we might 
be convinced that the defendant’s absence did not affect the outcome of the 
trial. See Snyder v. Massachusetts, 291 U. S. 97, 116 (1934) (“[C]onstitu- 
tional privileges or immunities may be conferred so explicitly as to leave no 
room for an inquiry whether prejudice to a defendant has been wrought 
through their denial”). Even so, a very brief absence might be held to be 
a de minimis violation and afford no basis for relief. Ibid. Moreover, we 
have viewed a potential for prejudice as a necessary element of a violation 
of the right to be present. Thus, while a core Confrontation Clause viola-
tion might not be deemed harmless error, the more general right to pres-
ence may be inherently susceptible to a harmless error analysis. Id., at 
114-118.

9 The majority uses the phrase the jury’s deliberations “as a whole” were 
not biased. Ante, at 120, 121. Unless one can say beyond a reasonable 
doubt that juror Fagan’s deliberations were not improperly influenced by 
her knowledge of the murder of her friend at the hands of a Black Panther, 
I fail to see how one can conclude that the jury’s deliberations “as a whole” 
were not biased. Hence, I fail to see the point in not focusing on Fagan in 
this analysis. Respondent has never made any serious effort at establish-
ing that the other jurors’ knowledge of the murder of Fagan’s friend di-
rectly influenced their thoughts about the case. I cannot believe that the 
majority means to imply that an additional showing of prejudice is required 
after one of the jurors is established to be prejudiced. Surely, a defendant 
has a right to impartiality on the part of all of the jurors, and a violation of 
that right is plainly not susceptible to a harmless error analysis. See 
Tumey v. Ohio, 273 U. S. 510 (1927).
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a question which we need not decide—but they surely estab-
lish a reasonable doubt concerning her impartiality, and the 
presumptively correct findings of the state courts that she 
was not biased as a matter of fact erase neither the doubt nor 
the reasonableness of it.

In summary, although I agree that respondent has not car-
ried his burden of establishing that his trial was fundamen-
tally unfair, I cannot subscribe to the Court’s assumption 
that a violation of the right to the assistance of counsel at 
trial, if established by the record, could be characterized as 
harmless beyond a reasonable doubt. Nor can I subscribe to 
the Court’s analysis of the harmless error conundrum of its 
own making. I therefore concur in the judgment but do not 
join the Court’s opinion.

Justi ce  Mars hal l , dissenting.
Without the benefit of briefing or oral argument, the Court 

today vacates the judgment of the Court of Appeals for the 
Ninth Circuit, affirming the decision of the District Court to 
issue a writ of habeas corpus. Because I believe that the 
rulings below were correct, and because I believe that impor-
tant constitutional questions deserve more careful consider-
ation than they have been accorded in this case, I dissent.

I
In 1971, George Jackson, a leader of the Black Panther 

Party, along with several other prisoners attempted to es-
cape from San Quentin Prison. The plot was detected, and, 
in the course of the ensuing melee, Jackson, two other prison-
ers and three prison guards were killed. Respondent and 
five codefendants, all of whom allegedly were involved in the 
plan, were tried in a California court on charges of murder, 
conspiracy, and assault. One of the principal disputed issues 
in the case was the degree to which Jackson and the defend-
ants had been assisted by members of the Black Panther 
Party “on the outside” in planning and executing the escape 
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attempt. In an effort to assemble a jury capable of assessing 
impartially this and other controversial questions, the trial 
judge and defense counsel during voir dire questioned pro-
spective jurors regarding their attitudes toward the Black 
Panthers and toward violent crimes in general. One of the 
members of the venire, Patricia Fagan, testified that she did 
not associate the Black Panthers with violence and that she 
did not have any personal knowledge of violent crime; Fagan 
was subsequently accepted as a juror.

After 13 months of trial, the defense called as a witness one 
Louis Tackwood, who testified that various law enforcement 
officers had plotted to encourage Jackson to escape. Alleg-
edly, the police hoped to induce a group of Black Panthers to 
try to rescue Jackson, whereupon the police would ambush 
and kill the conspirators. Tackwood testified that Elmer 
“Geronimo” Pratt was to be the leader of the rescue group, 
but that Pratt was also acting as a police informant. In an 
effort to impeach Tackwood’s testimony, the prosecution in-
troduced evidence that, during the time in question, Pratt 
was incarcerated for a 1968 murder. Upon hearing this tes-
timony, juror Fagan remembered that Carolyn Olson, one of 
her childhood friends,1 had been brutally murdered by mem-

1 Fagan’s subsequent descriptions of the intimacy of her relationship with 
Olson varied somewhat. The California Court of Appeal resolved those 
discrepancies as follows: “Patricia Fagan had from the age of six or seven 
been a ‘good,’ ‘close,’ but not ‘best’ friend of Carolyn Olson. . . . Fagan 
cared for Olson’s daughter on a daily basis while Olson was attending 
U. C. L. A. in about 1962. At this time, the two women rarely visited 
socially. Fagan knew Olson’s husband.” People v. Spain, No. 1/Crim. 
16126 (Cal. App. July 24,1980), reprinted in App. C to Pet. for Cert. 14-15 
(hereafter App. C). In the absence of “convincing evidence” to the con-
trary, the foregoing findings—as well as all other findings by the state trial 
court and state appellate court that pertain to matters of historical fact— 
were binding on the District Court and are binding on us. Marshall v. 
Lonberger, 459 U. S. 422, 432-435 (1983); Sumner v. Mata, 455 U. S. 591, 
592-593 (1982) (per curiam).
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bers of the Black Panther Party.2 Fagan feared that the 
1968 murder that had just been discussed by the prosecutor 
was that of her friend.

Fagan went to the trial judge’s chambers and informed him 
of her suspicions. She told the judge that she might cry if 
Pratt’s prior crime were mentioned again in the courtroom. 
The judge indicated that it was unlikely that Pratt was her 
friend’s murderer. The judge asked Fagan whether her de-
liberations would be affected by what she had learned, and 
that Fagan indicated that they would not.3 The judge then 
admonished her to put the matter out of her mind.

That evening, Fagan called her mother and ascertained 
that Pratt was indeed the person who had been convicted of 
killing Carolyn Olson. The next morning, Fagan again went 
to the trial judge’s chambers: told him of her findings, and re-
iterated her fear that she would break down if the 1968 mur-
der were discussed in court. As the judge later described 
their ensuing conversation: “I told her I didn’t see how that 
was significant, but did she feel it would have any effect on 
her disposition towards the case. She said that she did not 
accept that, she felt that if Mr. Pratt were called to testify, 
that she would be very unsettled by that.”4 As Fagan 
subsequently recollected the meeting, the judge then assured 

2 “The circumstances of the killing, as known to [Fagan], were that 
Olson and her husband were playing tennis when two people demanded 
their money, ordered them to lie down, and shot them.” People v. Spain, 
App. C, at 15; see also Tr. of Postconviction Hearing 23958 (Tr.).

8 Neither the judge’s preliminary account of this first meeting, nor 
Fagan’s first postconviction description of the encounter indicated that 
Fagan’s ability to remain impartial had been discussed. In their subse-
quent accounts, however, both parties maintained that the judge had ques-
tioned Fagan on this point and Fagan had indicated that her deliberations 
would be unaffected. The state appellate court credited Fagan’s and the 
judge’s later testimony, see People v. Spain, App. C, at 19-20, and the 
District Court was bound by the state court’s assessment of the conflicting 
evidence, see n. 1, supra.

4Tr. 23920.
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her that the lawyers probably would not delve further into 
the matter of Pratt’s prior crime, to which she responded 
“something to the effect, ‘O.K., no problem, then,’ meaning 
that the information regarding Pratt and my friend would 
have no adverse effect on me, and played no part in my eval-
uation of this case.”5

The judge made no record of either of his conversations 
with Fagan and did not inform respondent, defense counsel, 
or the prosecutor of what Fagan had told him. Sometime 
later, Fagan “mention[ed] to other jurors that Pratt [had 
been] convicted of the murder of a friend,” but, “to the best 
of [her] recollection,” the subject was never again discussed 
among the jurors.6

Three aspects of the subsequent development of the trial 
are germane to the matters discussed by Fagan and the 
judge. First, on the Monday following the two ex parte 
meetings, a witness identified Pratt as “the leader of the Pan-
thers in Los Angeles.” Second, only after the meetings in 
question did the defense introduce evidence of respondent’s 
membership in the Black Panther Party. Leaders of the 
party were called as witnesses, one of whom testified as to 
her association with respondent. Finally, in his closing 
argument, the prosecutor argued that “the Black Panther 
Party had helped to smuggle weapons or ammunition to Jack- 
son and implied that [respondent’s] party membership was 
evidence that he, too, was ‘involved in’ the escape plan and 
‘working with’ Jackson.”7

After 24 days of deliberation, the jury acquitted three of 
the six defendants on all counts. Two of the remaining de-
fendants were convicted of assault. Respondent, the only 
defendant who was a member of the Black Panther Party, 

5 Affidavit of Patricia Fagan, Sept. 27,1976, District Court Record 5481- 
5482 (R.); see also People v. Spain, App. C, at 19-20.

6R. 5482; see also People v. Spain, App. C, at 21.
7Id., at 10.
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was convicted of two counts of murder and of conspiracy to 
escape.8 Respondent was sentenced to life imprisonment.

After the trial, respondent’s counsel was told by a third 
party about Fagan’s ex parte contacts with the trial judge. 
Respondent’s counsel went to Fagan’s home and interviewed 
her regarding the nature of her discussions with the judge. 
On the basis of what he learned from that conversation, 
respondent’s counsel moved for a new trial. The judge con-
ducted a hearing on respondent’s motion. After giving his 
own account of the two meetings and discussing the incidents 
with counsel, the judge called Fagan as a witness. At the 
outset of the examination of Fagan, the judge told her that “it 
has been suggested that there is a potential that your testi-
mony may disclose a violation of your oath of office as a juror 
in the case, and if that were to be true, you would potentially 
face possible criminal prosecution arising out of that.”9 The 
judge informed Fagan that she had a right not to incriminate 
herself and a right to have a lawyer present to advise her 
during questioning.10 11 Fagan then formally waived her right 
to an attorney,11 and the hearing proceeded.

In the course of the examination, respondent’s attorney at 
several points asked Fagan questions that related to the 
effect upon her deliberations in the case of her knowledge 
that her childhood friend had been murdered by a member of 

8 Respondent’s conviction on the two counts of murder was based upon a 
theory of vicarious liability. It was not alleged that respondent himself 
killed anyone; rather, the prosecution argued that respondent had joined a 
conspiracy between Jackson and one Bingham to escape and that the mur-
ders were probable consequences of that conspiracy. All of respondent’s 
convictions thus turned upon the strength of his association with Jackson, 
and it was that association that the prosecutor sought to establish by 
stressing respondent’s and Jackson’s common membership in the Black 
Panther Party.

9Tr. 23944.
10Id., at 23944-23945.
11 Id., at 23945.
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the Black Panther Party. At each point, the prosecutor suc-
cessfully objected to the question on the ground that inquiry 
into the mental processes by which a juror reached a verdict 
is proscribed by Cal. Evid. Code Ann. § 1150(a) (West 1966).12 
Fagan’s testimony accordingly was limited to an account of 
what occurred in her meetings with the judge and to what 
she had known, believed, or felt at various points in the 
trial.13 None of the other jurors testified at the hearing.

12 Section 1150(a) provides:
“Upon an inquiry as to the validity of a verdict, any otherwise admissible 

evidence may be received as to statements made, or conduct, conditions, or 
events occurring, either within or without the jury room, of such a charac-
ter as is likely to have influenced the verdict improperly. No evidence is 
admissible to show the effect of such statement, conduct, condition, or 
event upon a juror either in influencing him to assent to or dissent from the 
verdict or concerning the mental processes by which it was determined.” 
The distinction drawn by the California rules between evidence of facts 
bearing upon the existence of any extraneous influence on the jury’s delib-
erations and evidence of the mental processes by which the jury reached a 
result is consistent with that drawn in most other jurisdictions. See, e. g., 
Mattox v. United States, 146 U. S. 140, 149 (1892).

13 The majority states that, at the postconviction hearing, “Fagan testi-
fied that . . . her subsequent recollection [of her friend’s death] did not 
affect her ability impartially to judge respondent’s innocence or guilt.” 
Ante, at 116. Later, the majority makes much of the fact that Fagan “re-
peatedly testified that, upon recollection, the incident did not affect her 
impartiality.” Ante, at 120-121. No such testimony can be found in the 
transcript of the postconviction hearing. The prosecutor and trial judge 
took care to prevent Fagan from answering any questions that pertained to 
the reasoning or motivations that induced her to conclude that respondent 
was guilty. See, e. g., Tr. 23965-23971. Indeed, Fagan did not even 
testify as to what she had told the judge during their ex parte meetings 
concerning the effect of her recollection upon her disposition toward the 
case. The only testimony at the hearing that pertained to their discussion 
of her impartiality was provided by the trial judge. His account of their 
conversations indicated (at most) that Fagan had assured him that she 
would remain impartial when it came time to render a verdict. See id., at 
23919-23920. The judge’s description of what Fagan said during the 
meetings is corroborated by the affidavit that Fagan submitted to the trial
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On the basis of Fagan’s testimony and of his own recollec-
tion of the events at issue, the trial judge ruled that respond-
ent had failed to demonstrate that he was prejudiced by 
the ex parte contacts* 14 and accordingly denied respondent’s 
motion for a new trial. The California Court of Appeal, in a 
divided opinion, affirmed on the ground that, although the 
secret contacts between Fagan and the trial judge gave rise 
to federal constitutional error,15 the error was harmless. 
The California Supreme Court denied review.

Respondent then petitioned the District Court for a writ of 
habeas corpus. 543 F. Supp. 757 (ND Cal. 1982). On the 
basis of a thorough and thoughtful analysis of the questions 
presented, the court issued the writ. The District Court 
agreed with the California appellate court that respondent’s 
constitutional rights to be present at critical stages of his trial 
and to be represented by counsel were violated by the con-
duct of the trial judge. The District Court then ruled, in the 
alternative, that the judge’s failure to make any record of his 
conversations with Fagan precluded application of the 
harmless-error standard of review and that the State had 
failed to establish that the error in question was harmless be-
yond a reasonable doubt.16 In a brief memorandum opinion, 
the Court of Appeals for the Ninth Circuit affirmed. Judg-

court, see supra, at 133-134, and n. 5. But nothing in the record indicates 
whether Fagan was able to keep her promise that she would remain 
unbiased.

14 The District Court accurately characterized the state trial judge’s find-
ing as an “implicit” conclusion that any error was harmless. See 543 F. 
Supp. 757, 771 (ND Cal. 1982), affirmance order, 701 F. 2d 186 (CA9 1983).

15 The Court of Appeal’s opinion is somewhat ambiguous on this issue. 
At one point the court suggested that it was simply assuming for the sake 
of argument that respondent had demonstrated federal constitutional 
error. See People v. Spain, App. C, at 23. At other points, the court 
seemed to vouch for the proposition that constitutional error had been 
shown. See id., at 23, n. 4, and 26-27. In any event, the District Court 
was obliged to determine this issue de novo.

16543 F. Supp., at 768-777.
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ment order reported at 701 F. 2d 186 (1983). The court rea-
soned that “[i]n this case the district court correctly con-
cluded that the condition of the record made it impossible to 
apply intelligently the harmless error test.”17

II
The California Court of Appeal aptly observed that the 

issue in this case “arises at the confluence of three streams of 
constitutional doctrine, flowing from the right of defendants 
in criminal proceedings to trial by an impartial jury, their 
right to be personally present during the proceedings, and 
their right to be represented by an attorney.”18

The existence and importance of the three constitutional 
rights mentioned by the Court of Appeal are beyond dispute. 
“In essence, the right to jury trial guarantees to the crimi-
nally accused a fair trial by a panel of impartial, ‘indifferent’ 
jurors.” Irvin n . Dowd, 366 U. S. 717, 722 (1961); see also 
Turner v. Louisiana, 379 U. S. 466, 471-473 (1965). “It is 
now accepted . . . that an accused has a right to be present at 
all stages of the trial where his absence might frustrate the 

17 Spain v. Rushen, No. 82-4358 (CA9 Jan. 24,1983), reprinted in App. A 
to Pet. for Cert. 5. The majority characterizes the holding of the Court 
of Appeals as a ruling that “an unrecorded ex parte communication be-
tween trial judge and juror can never be harmless error.” Ante, at 117. 
Though the Court of Appeals’ decision is not altogether clear on this point, 
its reference to “this case” strongly suggests that it intended to rule only 
that, on the facts of the controversy before it, the potential for harm to 
respondent entailed by the secret meetings between Fagan and the trial 
judge was so great that something more than a postconviction hearing five 
months after the incidents in question was necessary to establish that the 
constitutional error was harmless. If the majority is truly concerned lest 
the Court of Appeals’ memorandum opinion be read more broadly, the 
proper disposition of the case would be to remand it with instructions to 
the Court of Appeals to clarify the basis of its decision, not summarily to 
vacate the decision on the ground that “[t]he lower federal courts should 
have . . . found the alleged constitutional error harmless beyond a reason-
able doubt.” Ante, at 121.

18People v. Spain, App. C, at 22-23.
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fairness of the proceedings, Snyder v. Massachusetts, 291 
U. S. 97 [1934].” Faretta v. California, 422 U. S. 806, 819, 
n. 15 (1975). “The Sixth Amendment provides that an ac-
cused shall enjoy the right ‘to have the Assistance of Counsel 
for his defense.’ This right, fundamental to our system of 
justice, is meant to assure fairness in the adversary criminal 
process. Our cases have accordingly been responsive to 
proved claims that governmental conduct has rendered coun-
sel’s assistance to the defendant ineffective.” United States 
v. Morrison, 449 U. S. 361, 364 (1981) (citations omitted); 
see also Herring v. New York, 422 U. S. 853, 857 (1975) 
(acknowledging the applicability of these principles to state 
criminal proceedings).

What links these three doctrines in the instant case is that 
the adversary process ceases to work effectively when nei-
ther the defendant nor his attorney is informed of an event 
that may significantly affect the ability of a member of the 
jury impartially to weigh the evidence presented to him.19 
Deprived of such information, the defendant and his counsel 
are unable to take measures either to ascertain whether the 
juror is indeed prejudiced (and, if so, to request his replace-
ment by an alternate) or to organize the presentation of their 
case so as to offset or mitigate the juror’s potential bias. It 

19 The majority relies upon an assumption that “[t]here is scarcely a 
lengthy trial in which one or more jurors do not have occasion to speak to 
the trial judge about something, whether it relates to a matter of personal 
comfort or to some aspect of the trial. ” Ante, at 118. Whatever one thinks 
of the accuracy of the majority’s generalization regarding the frequency of 
contacts between judges and jurors, it has little to do with this case. At 
issue here is a pair of ex parte meetings between a trial judge and a juror in 
which the juror revealed to the judge facts that impinged significantly upon 
the juror’s impartiality—i. e., that bore upon the juror’s ability fairly to 
assess the defendant’s guilt or innocence. The question whether the judge 
had a constitutional obligation to tell the defendant or his lawyer what the 
juror had told him should not depend upon how often jurors approach 
judges to talk about matters of “personal comfort.” To the extent that the 
majority means to imply that judges and jurors may freely engage in ex 
parte discussions of “aspect[s] of the trial,” I emphatically disagree.
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matters little whether one characterizes the resultant injury 
to the defendant as a deprivation of the right to counsel, a 
violation of the “right to be present,” or an abridgment of the 
right to an impartial jury. The essence of the situation is 
that, when information that bears upon the ability of a juror 
to remain “indifferent” is withheld from the defendant and 
his counsel, the machine on which we rely to ensure that the 
defendant is not deprived of his liberty without due process 
of law breaks down.

It is undeniable that the information withheld from re-
spondent bore significantly upon the ability of at least one 
juror to remain impartial. In her meetings with the trial 
judge, Fagan acknowledged that, in midtrial, she had re-
membered that a childhood friend had been murdered by a 
leader of an organization to which respondent belonged and 
other members of which were alleged to have conspired to 
commit the crime for which respondent was accused. Fagan 
further admitted that her recollection of her friend’s murder 
was sufficiently poignant that she was liable to break down 
if the event were mentioned again in the courtroom. The 
potential impact upon Fagan’s impartiality of her recently 
revived memories was enormous.20 Preservation of the pro-

20 The severity of the risk that Fagan would be unable impartially to as-
sess the evidence presented to her—a risk that should have been apparent 
to the trial judge even at midtrial—distinguishes this case from Smith v. 
Phillips, 455 U. S. 209 (1982). Contrary to the suggestion of the major-
ity, ante, at 119, n. 3, the facts of this case are significantly more “trouble-
some” than those of Smith. In Smith, the defendant and his counsel 
learned at voir dire that the juror in question hoped to pursue a career in 
law enforcement; defense counsel was nevertheless able to satisfy himself 
that the juror was unbiased and should be seated. At no point did the 
juror act in a way suggesting that his emotional outlook on the case was 
different from the outlook with which he began. Moreover, there was no 
direct link in Smith between the nature of the bias to which the juror was 
vulnerable and the substance of the contested issues in the case. By con-
trast, in the instant case, Fagan’s revived memories were flatly inconsist-
ent with her testimony at voir dire, Fagan clearly indicated to the judge 
the degree to which she was “unsettled” by her recollections, and the na-
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cedural protections inherent in the adversary system made it 
essential that respondent or his lawyer be informed of the cir-
cumstances that had come to the judge’s attention. The 
judge’s failure to so inform respondent or his counsel was 
constitutional error.

Ill
The conclusion that respondent’s federal constitutional 

rights were violated does not dispose of this case. As all of 
the courts below recognized, respondent is not entitled to 
relief if it can be determined beyond a reasonable doubt that 
respondent suffered no harm as a result of the abridgment of 
his rights. Chapman v. California, 386 U. S. 18 (1967). 
As the District Court pointed out, two kinds of possible inju-
ries must be assessed in applying the harmless-error stand-
ard to the facts of this case: injury to respondent resulting 
from the bias of one or more jurors and injury resulting from 
respondent’s loss of opportunity to correct, mitigate, or ad-
just to an alteration in the perspective of one or more jurors.

A
The first of these possible injuries was considered by the 

state courts. As the majority observes, the California Court 
of Appeal held that the prosecution had carried its burden to 
show, beyond a reasonable doubt, that “Fagan was not bi-

ture of the potential prejudice to which she was exposed bore directly upon 
one of the principal disputed issues in the trial—namely, the existence and 
scope of a conspiracy among various members of the Black Panther Party 
inside and outside the prison to engineer Jackson’s escape.

Smith is readily distinguishable on other grounds as well: In contrast to 
this case, the trial judge in Smith did not learn of the circumstances that 
threatened the impartiality of the juror until after the defendant had been 
convicted. Again in contrast to this case, the defendant and his counsel in 
Smith were not denied access to any meetings between the trial judge and 
a juror. Thus, two of the constitutional rights implicated in this case—the 
right to the assistance of counsel and the right to be present at critical 
stages of the trial, see supra, at 138-140—were not at issue in Smith. For 
an additional distinction between the two cases, see n. 23, infra.
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ased or prejudiced.”21 The majority argues that “[tjhis find-
ing of ‘fact’—on a question the state courts were in a far 
better position than the federal courts to answer—deserves 
a ‘high measure of deference,’ and may be set aside only if 
it ‘lack[s] even “fair support” in the record.’” Ante, at 120 
(citation omitted).

I assume, for the sake of argument, that the majority is 
correct in implying that the question whether a juror was 
biased is a matter of historical fact, rather than a mixed ques-
tion of law and fact.22 I therefore proceed on the assumption 
that, if the Court of Appeal’s finding that Fagan was not 
biased was fairly supported by the record, the District Court 
was obliged to defer to that finding. Marshall v. Lonberger,

21 People v. Spain, App. C, at 28.
22 There are good reasons to doubt the premise of the majority’s opin-

ion—namely, that a determination, based solely on inferences drawn from 
objective circumstances, that a juror was not biased is no different from 
any other factual determination for the purpose of applying the standard of 
review embodied in 28 U. S. C. § 2254(d). As the California Court of Ap-
peal acknowledged when it phrased its finding as a ruling that, “beyond a 
reasonable doubt,” Fagan was not prejudiced, the determination of this 
question is tantamount to a determination of the ultimate question whether 
the constitutional error was harmless, which is pre-eminently a matter of 
federal law, see Chapman n . California, 386 U. S. 18 (1967). If federal 
courts are obliged to defer to state-court findings of this order, the capacity 
of the federal courts through habeas proceedings to remedy deprivations of 
constitutional rights in state criminal trials will be substantially undercut. 
Sensitivity to these problems perhaps explains the majority’s decision to 
place in quotation marks its description of a determination of jury bias as a 
question of “fact.” Ante, at 120; see also Smith v. Phillips, supra, at 222, 
and n. (O’Con no r , J., concurring) (In certain “exceptional situations,” in 
which objective circumstances cast considerable doubt on the impartiality 
of a juror, the federal courts may be obliged to apply a doctrine of “implied 
bias” and, in so doing, “need not be deterred by 28 U. S. C. § 2254(d)”).

The status under § 2254(d) of a state court’s ruling regarding a juror’s 
impartiality is precisely the kind of complex and important federal question 
that merits plenary consideration by this Court. Insofar as that question 
is critical to the outcome of this case, it is irresponsible in my view for the 
majority to attempt to resolve the issue without even the benefit of brief-
ing by the parties.
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459 U. S. 422, 432-435 (1983). However, for the reasons 
outlined by the District Court, it is clear that the state court’s 
finding on this crucial issue does not have “even ‘fair support’ 
in the record.”23

The California Court of Appeal expressly relied on three 
circumstances in concluding “beyond a reasonable doubt” 
that Fagan’s impartiality was unimpaired. None can with-
stand scrutiny.

First. The Court of Appeal emphasized that “Pratt fig-
ures, at most, tangentially in the case.”24 It is true that the 

23 As the majority notes, the facts of this case bear some resemblance to 
those of Smith v. Phillips, and the majority relies upon the result reached 
in Smith to buttress its ruling that the District Court in the instant case 
should not have issued the writ of habeas corpus. Ante, at 118-119, and 
n. 3. I remain persuaded that the decision in Smith was incorrect. See 
Smith v. Phillips, 455 U. S., at 224 (Mars ha ll , J., dissenting). It should 
be emphasized, however, that for two reasons Smith does not control this 
case. First, as indicated above, the potential impact in this case of events 
occurring in midtrial upon the impartiality of the jury is substantially 
greater than was true in Smith. See n. 20, supra. Second, the posture in 
which the question of jury bias arose in Smith is fundamentally different 
from the posture in which that issue is presented in this case. In Smith, 
the existence of a constitutional violation turned upon proof of actual 
impairment of the impartiality of the jury. The Court ruled that only 
if the defendant were able affirmatively to prove bias on the part of a juror 
could he establish a violation of due process. Concluding that the state
court’s determination that the defendant had not proved bias was sup-
ported by the record and therefore was not vulnerable to review by the 
District Court, the majority in Smith held that no “constitutional violation” 
had been established and that the writ should not have issued. 455 U. S., 
at 221. In this case, by contrast, a constitutional violation occurred when 
the trial judge failed to inform respondent, defense counsel, or the prosecu-
tor of what had transpired during the judge’s ex parte meetings with 
Fagan. See supra, at 138-141. Thus, the District Court was obliged to 
issue the writ unless the State could prove, beyond a reasonable doubt, 
that respondent had suffered no injury as a result of the judge’s constitu-
tional error. The language used by the Court in Smith to define the bur-
den a criminal defendant must sustain in order to prove an abridgment of 
his constitutional right to an impartial jury thus has no relevance to this 
case.

24People v. Spain, App. C, at 24; see also id., at 35.
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testimony at trial pertaining to Pratt had little bearing on the 
question of respondent’s guilt or innocence. But Pratt’s par-
ticipation in the escape attempt is not what is at stake in 
this appeal. The significance of the testimony pertaining to 
Pratt is that it triggered Fagan’s memory that Carolyn Olson 
had been murdered by a Black Panther. The District Court 
accurately analyzed the potential for harm to respondent 
resulting from the rejuvenation of Fagan’s recollection:

“From [respondent’s] perspective, the combination of 
Ms. Fagan’s knowledge, its emotional impact on her, and 
the trial testimony concerning Elmer Pratt’s leadership 
role in the Black Panther Party had potentially devastat-
ing implications. In a case concerning a violent series of 
events in which the Black Panther Party played a key 
role, . . . the defendant, though he did not know it, was 
being judged by a juror greatly distressed by memories 
of the violent death of her good friend at the hands of a 
person she knew to be a Black Panther Party member— 
a person shown by trial testimony to be a leader of that 
party. Extraordinary insight is not required to per-
ceive the potential harm to [respondent] if Ms. Fagan’s 
personal experience, rather than the evidence at trial, 
were permitted to determine jurors’ assessments of [re-
spondent’s] guilt or innocence.”25

For the reasons indicated by the District Court, the fact that 
Pratt himself did not figure prominently in the case provided 
no support for the state court’s finding of “no bias.”

Second. The Court of Appeal next pointed to “Fagan’s dis-
claimers as to any effect that Pratt’s murder of her friend 
might have on her consideration of the case.”26 In substanti-
ating this reference, the Court of Appeal adverted to Fagan’s 
testimony at three stages of the trial. First, “[a]t the voir 
dire, Fagan testified that she did not associate the Black Pan-

26 543 F. Supp., at 773.
26 People v. Spain, App. C, at 35.
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ther Party with ‘any form of violence.’ ”27 Such testimony is 
clearly irrelevant to whether Fagan’s recollection of the fact 
that Olson was killed by a Black Panther—a recollection 
inconsistent with her statement at voir dire—affected her 
impartiality.

Next, the Court of Appeal noted that, “[d]uring her con-
versation with the trial judge regarding Pratt, the court 
asked her if the Pratt killing of her friend would affect her 
disposition toward the case and she replied that it would 
not.”28 As the District Court recognized, there are compel-
ling reasons to discount the probative value of Fagan’s repre-
sentations to the trial judge concerning her ability to remain 
impartial. Most importantly, her statements consist only of 
promises that, when it came time to deliberate on the case, 
she would not be affected by her recollection.29 Those prom-
ises were made before Fagan was exposed to testimony that 
Pratt was the leader of the Black Panther Party in Los Ange-
les and to extensive testimony pertaining to respondent’s ac-
tivities as a Party member, and before the prosecutor, in his 
closing argument, emphasized the common membership in 
the Party of Jackson, respondent, and their accomplices as 
evidence of their joint participation in the conspiracy to 
escape. Finally, the record and the factual findings by the 
state court indicate only that Fagan, in her two meetings 

27Id., at 30-31.
28Id., at 31-32.
29 It is worth noting that Fagan had powerful reasons for wanting to be-

lieve that she would be able to remain impartial. Her sudden recollection 
of the circumstances surrounding her friend’s murder occurred 13 months 
into the trial. Fagan was aware that her revived memory rendered un-
true her responses at voir dire concerning her lack of personal knowledge 
of violence and her impression of the Black Panther Party. Most likely, 
she felt guilty that she had not recalled earlier the fact that Olson had been 
murdered by a Black Panther, and feared that the result of her lapse would 
be the declaration of a mistrial and the loss of 13 months of work. Under 
such conditions, it would have required extraordinary self-knowledge and 
courage for Fagan to tell the trial judge that she would not be able to exam-
ine impartially the evidence presented to her.
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with the trial judge, made simple declarations (the precise 
content of which neither Fagan nor the judge remembers) 
concerning her unimpaired impartiality. The judge made 
no effort to test Fagan’s assertions—to explore the basis for 
her confidence in her ability to look at the case through 
unjaundiced eyes. In sum, the statements made by Fagan 
in the two ex parte meetings provide little if any support for 
the finding of the Court of Appeal that Fagan’s deliberations 
were unaffected by her knowledge of Olson’s murder.

Finally, the Court of Appeal made some reference in its 
opinion to statements made by Fagan in the postconviction 
hearing regarding her impartiality. The court acknowl-
edged, however, that the constraints imposed by Cal. Evid. 
Code Ann. § 1150(a) (West 1966) on the scope of the post-
conviction inquiry prevented Fagan from testifying that she 
had in fact remained impartial. Indeed, the Court of Appeal 
noted that the few statements made by Fagan that arguably 
bear upon her mental processes in reaching her verdict30 
“may well have been inadmissible,” and the court accordingly 
declined to rely on them.31 The only other relevant testi-
mony made by Fagan in the hearing pertained to her state of 
mind at the time she met with the trial judge to discuss her 
revived recollection of her friend’s murder.32 That testimony

30 Those statements pertained to Fagan’s beliefs concerning such matters 
as the likelihood that a person who grew up in the Watts area would “black 
out” when confronted with violent crime and the probability that a criminal 
defendant who relies upon psychiatric testimony is guilty of the crime for 
which he is charged. See, e. g., Tr. 23966, 23968.

31 People v. Spain, App. C, at 33.
32 See Tr. 23957, 23977-23978. At one point in its discussion, the Court 

of Appeal argued that, “at the motion for a new trial where all appellants 
and their counsel were present, she testified that she associated the Black 
Panther Party with ‘worthwhile activities’ such as a breakfast program for 
school children carried on by the party.” People v. Spain, App. C, at 32. 
The court provides no citation for this statement, and no such statement 
appears in the transcript of Fagan’s examination at the hearing. In the
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is subject to the same infirmity as the state court’s finding 
regarding what was in fact said at those meetings: it pertains 
at most to Fagan’s disinterestedness at those moments and 
indicates nothing regarding her state of mind when it came 
time to render a verdict. The probative value of her state-
ments at the hearing is further undercut by the fact that 
Fagan was aware that an admission that her impartiality 
had indeed been impaired might well subject her to criminal 
liability. In sum, as the Court of Appeal itself seems to have 
recognized, little if any support for a finding of lack of bias 
may be gleaned from Fagan’s testimony at the postconviction 
hearing.

Third. The Court of Appeal noted, finally, that “[i]n addi-
tion, we rely on the objective results of the jury deliberations 
as demonstrating that the jury, as a whole, and Fagan, in 
particular, were unbiased.”33 The court reasoned that the 
duration of the jury deliberations indicated that “the jury 
carefully considered and evaluated the evidence, rather than 
by reason of bias or prejudice, engaged in a rush to verdict” 
and that the results of those deliberations—the acquittal on 

affidavit she submitted to the trial court after the verdict, Fagan did make 
the following remark, to which the Court of Appeal may have been 
referring:
“My answers to [respondent’s counsel’s] questions [at voir dire] regarding 
the Black Panther Party . . . were and still are true and correct. My 
knowledge of the Black Panther Party was primarily limited to a breakfast 
program for school children conducted by that organization in the Los 
Angeles Area. Therefore, I associate the Black Panther Party with 
worthwhile activities.” R. 5482.

It is clear from the context that the foregoing statement pertained prin-
cipally to Fagan’s honesty at voir dire (and was designed to protect her 
from criminal prosecution for violation of her oath of office). At most, the 
statement bears only tangentially on the issue of whether Fagan’s recollec-
tion of her friend’s murder affected her determination that respondent had 
joined with other members of the Black Panther Party in plotting the 
escape attempt.

™ People v. Spain, App. C, at 33.
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all counts of three of the defendants, the conviction only for 
assault of two of the remaining defendants, and respondent’s 
acquittal of three counts of murder and one count of assault— 
indicated that the jury was impartial.34 The District Court’s 
response to the foregoing line of argument is compelling:

“Though the California Court of Appeal concluded that 
the fact that [respondent] was acquitted on some counts 
shows that the jury was not biased, . . . that very fact is 
subject to precisely the opposite inference. [Respond-
ent] was the only defendant who was a member of the 
Black Panther Party and the only defendant convicted of 
conspiracy and murder. The only counts on which [re-
spondent] was convicted were those with which he was 
connected, not by any direct participation in the acts of 
violence at San Quentin, but by his association and 
alleged conspiracy with George Jackson, also a Black 
Panther. All of the other defendants were acquitted of 
the conspiracy counts and the related substantive crimes. 
This pattern of convictions and acquittals, viewed from 
the perspective of the dangers posed by Ms. Fagan’s 
personal exposure and reaction to events linking the 
Black Panther Party to other violent crime, certainly 
raises a reasonable possibility that the information known 
by Ms. Fagan and communicated to other jurors influ-
enced the verdicts.”35 36

In conclusion, none of the three circumstances relied upon 
by the California Court of Appeal provides significant sup-
port for its finding that the impartiality of Fagan and the 
other jurors was unaffected by Fagan’s recollection of her 
friend’s murder. By contrast, the potential for impairment 
of the jury’s impartiality was considerable. The murder case 
against respondent was founded on a theory of vicarious 
liability; respondent could be found guilty only if the jury de-

34Id., at 33-35.
36543 F. Supp., at 776.
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termined that he had joined an ongoing conspiracy to escape 
from the prison. As the Court of Appeal acknowledged, the 
evidence pertaining to whether there had existed such a 
conspiracy was closely balanced.36 One of the facts tending 
to show the existence of the conspiracy was the common 
membership in the Black Panther Party of the alleged con-
spirators. The risk that, in passing on this critical question, 
Fagan or the other jurors whom she told of her recollection 
would be affected by their knowledge that Fagan’s childhood 
friend had been murdered by a Party leader was severe. In 
view of the paucity of evidence of the absence of bias and the 
severity of the danger of bias, the District Court properly 
concluded that the state court’s finding “beyond a reasonable 
doubt” that no bias existed is not fairly supported by the 
record.

B
The second injury that respondent may have suffered as a 

result of the constitutional error committed by the trial judge 
is impairment of his ability to organize the presentation of his 
case to take into account the sensitivities of the jury.37 As 
the District Court recognized, had respondent or his counsel 
been told what occurred during the ex parte meetings, they 
might have acted in either of two ways (other than seeking 
Fagan’s replacement by an alternate juror) to minimize the 
potential adverse impact on their case of Fagan’s memory. 
First, they could have requested an instruction by the trial 
judge that Fagan not speak to the other jurors regard-
ing the circumstances surrounding Olson’s death. Second, 
they might have decided not to present extensive evidence 
of respondent’s prominent role in the Black Panther Party.

™ People v. Spain, App. C, at 5.
37 From this perspective, the trial judge’s failure to tell defense counsel of 

the ex parte meetings with Fagan is analogous to an order by a trial judge 
that defense counsel may not conduct a survey of the community from 
which the venire is drawn to determine the prevailing attitudes of the 
residents to certain controversial issues that may arise during the trial. 
Surely such an order would be deemed prejudicial error.
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Either of these requests might have affected the outcome of 
the case.

The state courts made no finding concerning the injury to 
respondent that might have resulted from the denial of the 
opportunity to take these steps. The District Court con-
cluded that the absence of any pertinent evidence in the 
record makes it impossible to conclude, beyond a reasonable 
doubt, that respondent suffered no harm of the sort de-
scribed. It cannot be said that the District Court erred in 
making that determination.

IV
The District Court and Court of Appeals conscientiously 

applied the standard of review applicable to habeas corpus 
proceedings embodied in 28 U. S. C. § 2254(d). Examina-
tion of the papers that have been submitted to us reveals the 
conclusions reached by each of the federal judges who has 
considered this case to be manifestly correct. Nevertheless, 
without affording respondent the opportunity to brief the 
issues presented, the Court summarily vacates the judgment 
below.

I dissent.

Justi ce  Blac kmu n , dissenting.
I would deny certiorari in this case because I am not at all 

persuaded that the United States Court of Appeals for the 
Ninth Circuit was wrong in affirming the District Court’s 
decision to issue a writ of habeas corpus, or that the case 
presents an issue worthy of plenary review. I therefore 
dissent.

As the discussion that this case has generated illustrates, it 
is not simply a situation where the federal habeas courts have 
disregarded the guidance provided by Sumner v. Mata, 449 
U. S. 539 (1981), and Smith v. Phillips, 455 U. S. 209 (1982). 
Nor does it involve a question over which the lower courts 
are confused or that is likely to recur often.



RUSHEN v. SPAIN 151

114 Bla ckmu n , J., dissenting

The Court indicates that the Ninth Circuit “affirmed on the 
basis that an unrecorded ex parte communication between 
trial judge and juror can never be harmless error,” and 
with that proposition the Court “emphatically disagreefs]”. 
Ante, at 117. While that interpretation of the Court of Ap-
peals’ opinion is possible, it certainly is not compelled. The 
entire discussion by the Court of Appeals on this issue is as 
follows:

“The state court made no contemporary record of the 
ex-parte communication between judge and juror or even 
of the fact that it took place. In this case the district 
court correctly concluded that the condition of the record 
made it impossible to apply intelligently the harmless 
error test. Chapman v. California, 386 U. S. 18, 22 
(1966). The court’s explanation of its decision to grant 
the habeas writ referred to the inadequacy of the state’s 
record and the need for extensive speculation in deter-
mining the extent of the error. See Sumner, 449 U. S. 
at 551. The harmless effect of conceded constitutional 
error cannot be established by speculation from a silent 
record.” App. A to Pet. for Cert. 4-5.

The District Court had devoted what now provides 54 
pages in the appendix to the petition for certiorari to a con-
sideration whether the constitutional error assumed by the 
state courts could be determined to be harmless beyond a 
reasonable doubt in a post-trial hearing. The Ninth Circuit 
at that time had a rule that for certain constitutional errors, 
an after-the-fact determination of harmless error was impos-
sible. The District Court concluded that the error here 
required automatic reversal. It then examined the record 
of the hearing and found its decision that no after-the-fact 
determination of harmlessness was possible reinforced by the 
paucity of evidence as to whether the juror, in fact, had been 
able to vote impartially. As I read those opinions, they 
indicate something far short of a determination that an 
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unrecorded ex parte communication between a trial judge and 
a juror can never be harmless error.

This Court has not yet held that a federal habeas court is 
barred by principles of federalism from carrying out its statu-
tory duty under 28 U. S. C. § 2254(d) to determine whether 
the state court’s factual determination is fairly supported by 
the record. In Smith v. Phillips, supra, the Court found a 
conclusive presumption of juror bias inappropriate because it 
was not impossible to determine in an after-the-fact hearing 
whether the juror had been biased. Nothing in the opinion 
in that case, however, foreclosed the possibility that a con-
clusive presumption of bias might be called for in special 
circumstances. The concurring opinion pointed out:

“[IJn certain instances a hearing may be inadequate for 
uncovering a juror’s biases, leaving serious question 
whether the trial court had subjected the defendant to 
manifestly unjust procedures resulting in a miscarriage 
of justice. While each case must turn on its own facts, 
there are some extreme situations that would justify a 
finding of implied bias. Some examples might include a 
revelation that the juror is an actual employee of the 
prosecuting agency, that the juror is a close relative of 
one of the participants in the trial or the criminal trans-
action, or that the juror was a witness or somehow in-
volved in the criminal transaction. Whether or not the 
state proceedings result in a finding of ‘no bias,’ the 
Sixth Amendment right to an impartial jury should not 
allow a verdict to stand under such circumstances.” 455 
U. S., at 222.

It added, in a footnote:
“In the exceptional situations that may require appli-

cation of an ‘implied bias’ doctrine, the lower federal 
courts need not be deterred by 28 U. S. C. § 2254(d), 
which provides that in a federal habeas proceeding ‘a 
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determination after a hearing on the merits of a fac-
tual issue . . . shall be presumed to be correct.’” Id., 
at 222, n.

Each of these examples no doubt refers to a situation in 
which the juror’s connection with a participant in the trial is 
undisclosed. Nevertheless, it is at least a close question 
whether this case, where the juror’s friend was killed by the 
defendant’s organization, should be included in the “extreme 
situations” list. In addition, as Justi ce  Mars hall  points 
out, a conclusive presumption of bias in this case is further 
supported by the fact that the State had the burden of prov-
ing beyond a reasonable doubt that the defendant had suf-
fered no injury from the admitted constitutional error.*

Inasmuch as the case primarily involves the application of 
settled law to a highly unusual set of facts, I continue to feel 
that plenary review of the case is unnecessary. Because the 
questions are close, and because a fair reading of the guid-
ance this Court already has given suggests that the result the 
Ninth Circuit reached was correct, I am inclined to feel that 
the Court’s summary “rap on the knuckles” disposition of the 
federal courts’ efforts to perform their statutory and con-
stitutional duties is not warranted.

*Jus tice  Stev en s  suggests that the constitutional error here was mis-
characterized as a deprivation of the right to counsel and to be present at 
critical stages of the trial, rather than as a denial of the right to be tried by 
an impartial jury. Even assuming that he is correct, the fact is, as the 
Court notes, see ante, at 117-118, n. 2, that petitioners have conceded and 
the courts below have assumed that respondent’s constitutional rights to 
counsel and to be present at critical stages of the trial were violated. On 
the basis of that assumption, the dispute has centered on whether respond-
ent was harmed by that error, in particular whether respondent was 
harmed by juror bias. In light of the framework in which the analysis has 
been cast, Just ice  Stev ens ’ view that the question whether juror Fagan 
was biased has not been raised appears to me to be unnecessarily narrow.
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UNITED STATES v. MENDOZA

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 82-849. Argued November 2, 1983—Decided January 10, 1984

Respondent, a Filipino national, filed a petition for naturalization under the 
Nationality Act of 1940, as amended, asserting that he had been denied 
due process of law by the Government’s administration of the Act with 
regard to the naturalization in the Philippines in 1945 and 1946 of non-
citizens who had served in the Armed Forces of the United States during 
World War II. The naturalization examiner recommended denial of the 
petition, but the Federal District Court granted the petition without 
reaching the merits of respondent’s constitutional claim. The court held 
that the Government was collaterally estopped from litigating the con-
stitutional issue because of an earlier, unappealed Federal District Court 
decision against the Government in a case brought by other Filipino 
nationals. The Court of Appeals affirmed.

Held: The United States may not be collaterally estopped on an issue such 
as the one involved here, adjudicated against it in an earlier lawsuit 
brought by a different party. Pp. 158-164.

(a) Under the doctrine of collateral estoppel, once a court has decided 
an issue of fact or law necessary to its judgment, that decision is conclu-
sive in a subsequent suit based on a different cause of action involving a 
party to the prior litigation. However, the doctrine of nonmutual offen-
sive collateral estoppel, under which a nonparty to a prior lawsuit may 
make “offensive” use of collateral estoppel against a party to the prior 
suit, is limited to private litigants and does not apply against the Govern-
ment. Pp. 158-159.

(b) The Government is not in a position identical to that of a private 
litigant, both because of the geographic breadth of Government litiga-
tion and also, most importantly, because of the nature of the issues the 
Government litigates, frequently involving legal questions of substan-
tial public importance. A rule allowing nonmutual collateral estoppel 
against the Government would substantially thwart the development of 
important questions of law by freezing the first final decision rendered 
on a particular legal issue, and would require substantial revision of the 
Solicitor General’s policy for determining when to appeal an adverse 
decision, a policy that involves consideration of a variety of factors, such 
as the Government’s limited resources and the crowded court dockets. 
Pp. 159-162.
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(c) The conduct of Government litigation in the federal courts is suffi-
ciently different from the conduct of private civil litigation in those 
courts so that what might otherwise be economy interests underlying a 
broad application of nonmutual collateral estoppel are outweighed by the 
constraints which peculiarly affect the Government. Pp. 162-163.

672 F. 2d 1320, reversed.

Rehn qu ist , J., delivered the opinion for a unanimous Court.

Deputy Solicitor General Geller argued the cause for the 
United States. With him on the briefs were Solicitor Gen-
eral Lee and Joshua I. Schwartz.

Donald L. Ungar argued the cause for respondent. With 
him on the brief was Lawrence N. DiCostanzo.

Just ice  Rehnq uist  delivered the opinion of the Court.
In 1978 respondent Sergio Mendoza, a Filipino national, 

filed a petition for naturalization under a statute which by its 
terms had expired 32 years earlier.1 Respondent’s claim for 
naturalization was based on the assertion that the Govern-
ment’s administration of the Nationality Act denied him due 
process of law. Neither the District Court nor the Court of 
Appeals for the Ninth Circuit ever reached the merits of his 
claim, because they held that the Government was collater-
ally estopped from litigating that constitutional issue in view 
of an earlier decision against the Government in a case 
brought by other Filipino nationals in the United States Dis-
trict Court for the Northern District of California. We hold 
that the United States may not be collaterally estopped on an 
issue such as this, adjudicated against it in an earlier lawsuit 
brought by a different party. We therefore reverse the 
judgment of the Court of Appeals.

1 Mendoza sought naturalization pursuant to §§ 701-705 of the National-
ity Act of 1940, 54 Stat. 1137, added by the Second War Powers Act, 1942, 
56 Stat. 182, as amended, 8 U. S. C. §§1001-1005 (1940 ed., Supp. V).
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The facts bearing on respondent’s claim to naturalization 
are not in dispute. In 1942 Congress amended the National-
ity Act, § 701 of which provided that noncitizens who served 
honorably in the Armed Forces of the United States during 
World War II were exempt from some of the usual require-
ments for nationality. In particular, such veterans were 
exempt from the requirement of residency within the United 
States and literacy in the English language. Congress later 
provided by amendment that all naturalization petitions seek-
ing to come under § 701 must be filed by December 31, 1946. 
Act of Dec. 28, 1945, § 202(c), 59 Stat. 658. Section 702 of 
the Act provided for the overseas naturalization of aliens in 
active service who were eligible for naturalization under § 701 
but who were not within the jurisdiction of any court author-
ized to naturalize aliens. In order to implement that provi-
sion, the Immigration and Naturalization Service from 1943 
to 1946 sent representatives abroad to naturalize eligible 
alien servicemen.

Respondent Mendoza served as a doctor in the Philippine 
Commonwealth Army from 1941 until his discharge in 1946. 
Because Japanese occupation of the Philippines had made 
naturalization of alien servicemen there impossible before the 
liberation of the Islands, the INS did not designate a repre-
sentative to naturalize eligible servicemen there until 1945. 
Because of concerns expressed by the Philippine Government 
to the United States, however, to the effect that large num-
bers of Filipinos would be naturalized and would immigrate 
to the United States just as the Philippines gained their inde-
pendence, the Attorney General subsequently revoked the 
naturalization authority of the INS representative. Thus all 
naturalizations in the Philippines were halted for a 9-month 
period from late October 1945 until a new INS representative 
was appointed in August 1946.

Respondent’s claim for naturalization is based on the con-
tention that that conduct of the Government deprived him of 
due process of law in violation of the Fifth Amendment to the 
United States Constitution, because he was present in the 
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Philippines during part, but not all, of the 9-month period 
during which there was no authorized INS representative 
there. The naturalization examiner recommended denial of 
Mendoza’s petition, but the District Court granted the peti-
tion without reaching the merits of Mendoza’s constitutional 
claim. The District Court concluded that the Government 
could not relitigate the due process issue because that issue 
had already been decided against the Government in In re 
Naturalization of 68 Filipino War Veterans, 406 F. Supp. 
931 (ND Cal. 1975) (hereinafter 68 Filipinos), a decision 
which the Government had not appealed.2

Noting that the doctrine of nonmutual offensive collateral 
estoppel has been conditionally approved by this Court in 
Parklane Hosiery Co. v. Shore, 439 U. S. 322 (1979), the 

2 In 68 Filipinos, the District Court considered the naturalization peti-
tions of 68 Filipino World War II veterans filed pursuant to §§701-702 of 
the Nationality Act. Fifty-three of those veterans, whom the District 
Court designated as Category II veterans, like Mendoza, had made no 
effort to become naturalized before the expiration of the statutory pro-
visions. Like Mendoza, they claimed that the failure of the United States 
to station an INS representative in the Philippines for the entire period 
of time in which rights under § 702 were available to them discriminated 
against Filipinos as a class. Rejecting the Government’s arguments that 
INS v. Hibi, 414 U. S. 5 (1973) (per curiam), was controlling, that the 
issue was nonjusticiable, and that petitioners were not protected by the 
Federal Constitution during the period at issue, the court applied strict 
scrutiny to petitioners’ claim and held that the Government had not offered 
sufficient justification for its conduct. 406 F. Supp., at 940-951.

Although the Government initially docketed an appeal from that deci-
sion, the Court of Appeals granted the Government’s motion to withdraw 
the appeal on November 30, 1977. The Government made that motion 
after a new administration and a new INS Commissioner had taken office. 
Eventually the Government reevaluated its position and decided to take 
appeals from all orders granting naturalization to so-called Category II 
petitioners, with the exception of orders granting naturalization to peti-
tioners who filed petitions prior to the withdrawal of the appeal in 68 
Filipinos. Brief for United States 11-12, and n. 13; Olegario v. United 
States, 629 F. 2d 204, 214 (CA2 1980), cert, denied, 450 U. S. 980 (1981). 
Mendoza’s petition for naturalization was filed after the Government with-
drew its appeal in 68 Filipinos.
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Court of Appeals concluded that the District Court had not 
abused its discretion in applying that doctrine against the 
United States in this case. 672 F. 2d 1320, 1322 (1982). 
The Court of Appeals rejected the Government’s argument 
that Parklane Hosiery should be limited to private litigants. 
Although it acknowledged that the Government is often in-
volved in litigating issues of national significance where con-
servation of judicial resources is less important than “getting 
a second opinion,” it concluded that litigation concerning the 
rights of Filipino war veterans was not such a case. 672 
F. 2d, at 1329-1330. For the reasons which follow, we agree 
with the Government that Parklane Hosiery’s approval of 
nonmutual offensive collateral estoppel is not to be extended 
to the United States.

Under the judicially developed doctrine of collateral estop-
pel, once a court has decided an issue of fact or law necessary 
to its judgment, that decision is conclusive in a subsequent 
suit based on a different cause of action involving a party to 
the prior litigation. Montana v. United States, 440 U. S. 
147,153 (1979). Collateral estoppel, like the related doctrine 
of res judicata,3 serves to “relieve parties of the cost and vex-
ation of multiple lawsuits, conserve judicial resources, and, 
by preventing inconsistent decisions, encourage reliance on 
adjudication.” Allen v. McCurry, 449 U. S. 90, 94 (1980). 
In furtherance of those policies, this Court in recent years 
has broadened the scope of the doctrine of collateral estoppel 
beyond its common-law limits. Ibid. It has done so by 
abandoning the requirement of mutuality of parties, Blonder- 
Tongue Laboratories, Inc. v. University of Illinois Founda-
tion, 402 U. S. 313 (1971), and by conditionally approving the 

3 Under res judicata, a final judgment on the merits bars further claims 
by parties or their privies on the same cause of action. Montana v. 
United States, 440 U. S., at 153; Parklane Hosiery Co. v. Shore, 439 U. S. 
322, 326, n. 5 (1979). The Restatement of Judgments speaks of res judi-
cata as “claim preclusion” and of collateral estoppel as “issue preclusion.” 
Restatement (Second) of Judgments § 27 (1982).
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“offensive” use of collateral estoppel by a nonparty to a prior 
lawsuit. Parklane Hosiery, supra.4

In Standefer v. United States, 447 U. S. 10, 24 (1980), 
however, we emphasized the fact that Blonder-Tongue and 
Parklane Hosiery involved disputes over private rights be-
tween private litigants. We noted that “[i]n such cases, no 
significant harm flows from enforcing a rule that affords a liti-
gant only one full and fair opportunity to litigate an issue, and 
[that] there is no sound reason for burdening the courts 
with repetitive litigation.” 447 U. S., at 24. Here, as in 
Montana v. United States, supra, the party against whom the 
estoppel is sought is the United States; but here, unlike in 
Montana, the party who seeks to preclude the Government 
from relitigating the issue was not a party to the earlier 
litigation.5 6

We have long recognized that “the Government is not in 
a position identical to that of a private litigant,” INS v. 
Hibi, 414 U. S. 5, 8 (1973) (per curiam), both because of the 
geographic breadth of Government litigation and also, most 
importantly, because of the nature of the issues the Govern-
ment litigates. It is not open to serious dispute that the 
Government is a party to a far greater number of cases on a 
nationwide basis than even the most litigious private entity; 
in 1982, the United States was a party to more than 75,000 of 

4 Offensive use of collateral estoppel occurs when a plaintiff seeks to fore-
close a defendant from relitigating an issue the defendant has previously 
litigated unsuccessfully in another action against the same or a different 
party. Defensive use of collateral estoppel occurs when a defendant seeks 
to prevent a plaintiff from relitigating an issue the plaintiff has previously 
litigated unsuccessfully in another action against the same or a different 
party. Parklane Hosiery, supra, at 326, n. 4.

6 In Montana we held that the Government was estopped from relitigat-
ing in federal court the constitutionality of Montana’s gross receipts tax on 
contractors of public construction firms. That issue had previously been 
litigated in state court by an individual contractor whose litigation had 
been totally financed and controlled by the Federal Government. Mon-
tana v. United States, supra, at 151, 155; see n. 9, infra.
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the 206,193 filings in the United States District Courts. 
Administrative Office of the United States Courts, Annual 
Report of the Director 98 (1982). In the same year the 
United States was a party to just under 30% of the civil cases 
appealed from the District Courts to the Court of Appeals. 
Id., at 79, 82. Government litigation frequently involves 
legal questions of substantial public importance; indeed, be-
cause the proscriptions of the United States Constitution are 
so generally directed at governmental action, many constitu-
tional questions can arise only in the context of litigation to 
which the Government is a party. Because of those facts the 
Government is more likely than any private party to be in-
volved in lawsuits against different parties which nonetheless 
involve the same legal issues.

A rule allowing nonmutual collateral estoppel against the 
Government in such cases would substantially thwart the 
development of important questions of law by freezing the 
first final decision rendered on a particular legal issue. Al-
lowing only one final adjudication would deprive this Court 
of the benefit it receives from permitting several courts 
of appeals to explore a difficult question before this Court 
grants certiorari. See E. I. du Pont de Nemours & Co. v. 
Train, 430 U. S. 112, 135, n. 26 (1977); see also Calif ano v. 
Yamasaki, 442 U. S. 682, 702 (1979). Indeed, if nonmutual 
estoppel were routinely applied against the Government, this 
Court would have to revise its practice of waiting for a con-
flict to develop before granting the Government’s petitions 
for certiorari. See this Court’s Rule 17.1.

The Solicitor General’s policy for determining when to ap-
peal an adverse decision would also require substantial revi-
sion.6 The Court of Appeals faulted the Government in this 
case for failing to appeal a decision that it now contends is 6 

6 The Attorney General has delegated discretionary authority to the 
Solicitor General to determine when to appeal from a judgment adverse to 
the interests of the United States. 28 CFR § 0.20(b) (1983).
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erroneous. 672 F. 2d, at 1326-1327. But the Government’s 
litigation conduct in a case is apt to differ from that of a pri-
vate litigant. Unlike a private litigant who generally does 
not forgo an appeal if he believes that he can prevail, the 
Solicitor General considers a variety of factors, such as the 
limited resources of the Government and the crowded dockets 
of the courts, before authorizing an appeal. Brief for United 
States 30-31. The application of nonmutual estoppel against 
the Government would force the Solicitor General to abandon 
those prudential concerns and to appeal every adverse deci-
sion in order to avoid foreclosing further review.

In addition to those institutional concerns traditionally con-
sidered by the Solicitor General, the panoply of important 
public issues raised in governmental litigation may quite 
properly lead successive administrations of the Executive 
Branch to take differing positions with respect to the resolu-
tion of a particular issue. While the Executive Branch must 
of course defer to the Judicial Branch for final resolution 
of questions of constitutional law, the former nonetheless 
controls the progress of Government litigation through the 
federal courts. It would be idle to pretend that the conduct 
of Government litigation in all its myriad features, from the 
decision to file a complaint in the United States district court 
to the decision to petition for certiorari to review a judg-
ment of the court of appeals, is a wholly mechanical procedure 
which involves no policy choices whatever.

For example, in recommending to the Solicitor General in 
1977 that the Government’s appeal in 68 Filipinos be with-
drawn, newly appointed INS CommissionerxCastillo com-
mented that such a course “would be in keeping with the 
policy of the [new] Administration,” described as “a course of 
compassion and amnesty.” Brief for United States 11. But 
for the very reason that such policy choices are made by one 
administration, and often reevaluated by another adminis-
tration, courts should be careful when they seek to apply 
expanding rules of collateral estoppel to Government litiga-



162 OCTOBER TERM, 1983

Opinion of the Court 464 U. S.

tion. The Government of course may not now undo the con-
sequences of its decision not to appeal the District Court 
judgment in the 68 Filipinos case; it is bound by that judg-
ment under the principles of res judicata. But we now hold 
that it is not further bound in a case involving a litigant who 
was not a party to the earlier litigation.

The Court of Appeals did not endorse a routine application 
of nonmutual collateral estoppel against the Government, be-
cause it recognized that the Government does litigate issues 
of far-reaching national significance which in some cases, 
it concluded, might warrant relitigation. But in this case 
it found no “record evidence” indicating that there was a 
“crucial need” in the administration of the immigration laws 
for a redetermination of the due process question decided in 
68 Filipinos and presented again in this case. 672 F. 2d, at 
1329-1330. The Court of Appeals did not make clear what 
sort of “record evidence” would have satisfied it that there 
was a “crucial need” for redetermination of the question in 
this case, but we pretermit further discussion of that ap-
proach; we believe that the standard announced by the Court 
of Appeals for determining when relitigation of a legal issue 
is to be permitted is so wholly subjective that it affords no 
guidance to the courts or to the Government. Such a stand-
ard leaves the Government at sea because it cannot possibly 
anticipate, in determining whether or not to appeal an 
adverse decision, whether a court will bar relitigation of the 
issue in a later case. By the time a court makes its subjec-
tive determination that an issue cannot be relitigated, the 
Government’s appeal of the prior ruling of course would be 
untimely.

We hold, therefore, that nonmutual offensive collateral es-
toppel simply does not apply against the Government in such 
a way as to preclude relitigation of issues such as those in-
volved in this case.7 The conduct of Government litigation in

7 The Government does not base its argument on the exception to the 
doctrine of collateral estoppel for “unmixed questions of law” arising in 
“successive actions involving unrelated subject matter.” Montana v.
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the courts of the United States is sufficiently different from 
the conduct of private civil litigation in those courts so that 
what might otherwise be economy interests underlying a 
broad application of collateral estoppel are outweighed by 
the constraints which peculiarly affect the Government. We 
think that our conclusion will better allow thorough devel-
opment of legal doctrine by allowing litigation in multiple 
forums. Indeed, a contrary result might disserve the econ-
omy interests in whose name estoppel is advanced by requir-
ing the Government to abandon virtually any exercise of 
discretion in seeking to review judgments unfavorable to it. 
The doctrine of res judicata, of course, prevents the Govern-
ment from relitigating the same cause of action against the 
parties to a prior decision,8 but beyond that point principles of 
nonmutual collateral estoppel give way to the policies just 
stated.

Our holding in this case is consistent with each of our prior 
holdings to which the parties have called our attention, and 
which we reaffirm. Today in a companion case we hold 
that the Government may be estopped under certain circum-
stances from relitigating a question when the parties to the 
two lawsuits are the same. United States v. Stauffer Chem-
ical Co., post, p. 165; see also Montana v. United States, 440 
U. S. 147 (1979); United States v. Moser, 266 U. S. 236 
(1924). None of those cases, however, involve the effort of 
a party to estop the Government in the absence of mutuality.

The concerns underlying our disapproval of collateral es-
toppel against the Government are for the most part inappli-

United States, 440 U. S., at 162; see United States v. Stauffer Chemical 
Co., post, p. 165; United States v. Moser, 266 U. S. 236, 242 (1924). Our 
holding in no way depends on that exception.

8 In Nevada v. United States, 463 U. S. 110 (1983), we applied principles 
of res judicata against the United States as to one class of claimants 
who had not been parties to an earlier adjudication, id., at 143-144, but we 
recognized that this result obtained in the unique context of “a comprehen-
sive adjudication of water rights intended to settle once and for all the 
question of how much of the Truckee River each of the litigants was enti-
tled to.” Id., at 143.
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cable where mutuality is present, as in Stauffer Chemical, 
Montana,9 and Moser. The application of an estoppel when 
the Government is litigating the same issue with the same 
party avoids the problem of freezing the development of the 
law because the Government is still free to litigate that issue 
in the future with some other party. And, where the parties 
are the same, estopping the Government spares a party that 
has already prevailed once from having to relitigate—a func-
tion it would not serve in the present circumstances. We 
accordingly hold that the Court of Appeals was wrong in 
applying nonmutual collateral estoppel against the Govern-
ment in this case. Its judgment is therefore

Reversed.

9 In Montana an individual contractor brought an initial action to chal-
lenge Montana’s gross receipts tax in state court, and the Federal Govern-
ment brought a second action in federal court raising the same challenge. 
The Government totally controlled and financed the state-court action; thus 
for all practical purposes, there was mutuality of parties in the two cases. 
“[T]he United States plainly had a sufficient ‘laboring oar’ in the conduct of 
the state-court litigation,” 440 U. S., at 155, to be constituted a “party” in 
all but a technical sense.
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UNITED STATES v. STAUFFER CHEMICAL CO.
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THE SIXTH CIRCUIT

No. 82-1448. Argued November 2, 1983—Decided January 10, 1984

When officials of the Environmental Protection Agency (EPA) and the 
State of Tennessee, accompanied by employees of a private firm under 
contract to EPA, attempted to inspect one of respondent’s Tennessee 
plants, respondent refused entry to the private contractors unless they 
would sign an agreement not to disclose trade secrets. The private con-
tractors refused to do so, and EPA later obtained an administrative war-
rant authorizing the private employees to conduct the inspection. Af ter 
respondent refused to honor the warrant, the Government began a civil 
contempt proceeding against respondent in Federal District Court in 
Tennessee, and respondent moved to quash the warrant on the ground 
that private contractors are not “authorized representatives” under 
§ 114(a)(2) of the Clean Air Act for the purposes of conducting inspec-
tions of premises subject to regulation under the Act. The court denied 
respondent’s motion, and on appeal respondent reiterated its statutory 
argument and also asserted that the Government should be collaterally 
estopped from asserting that § 114(a)(2) authorizes private contractors to 
conduct inspections, because of a contrary decision of the Court of Ap-
peals for the Tenth Circuit in a case involving the same parties which 
arose from respondent’s similar refusal to allow private contractors, 
accompanying EPA and Wyoming officials, to enter and inspect one of 
respondent’s Wyoming plants. The Court of Appeals in the pres-
ent case reversed the District Court, agreeing with respondent both on 
the merits of the statutory issue and, alternatively, on the collateral-
estoppel issue.

Held: The doctrine of mutual defensive collateral estoppel is applicable 
against the Government to preclude relitigation of the same issue already 
litigated against the same party in another case involving virtually iden-
tical facts. Cf. Montana v. United States, 440 U. S. 147. Pp. 169-174.

(a) The doctrine of collateral estoppel generally applies to preclude 
relitigation of both issues of law and issues of fact if those issues were 
conclusively determined in a prior action involving the same parties. 
The exception to the applicability of the principles of collateral estoppel 
for “unmixed questions of law” arising in “successive actions involving 
unrelated subject matter,” Montana v. United States, supra, at 162, 
does not apply here. Whatever the purpose or extent of the exception, 
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there is no reason to apply it here to allow the Government to litigate 
twice with the same party an issue arising in both cases from virtually 
identical facts. Pp. 169-172.

(b) Nor is an exception to the doctrine of mutual defensive estoppel 
justified here on the asserted ground that its application in Government 
litigation involving recurring issues of public importance will freeze the 
development of the law. That argument is persuasive only to prevent 
the application of collateral estoppel against the Government in the 
absence of mutuality. While the Sixth Circuit’s decision prevents EPA 
from relitigating the § 114(a)(2) issue with respondent, it still leaves 
EPA free to litigate the same issue in the future with other litigants. 
Pp. 173-174.

684 F. 2d 1174, affirmed.

Rehn quis t , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Bren nan , Marsh al l , Bla ckm un , Powe ll , Stev ens , and 
O’Con no r , JJ., joined. Whit e , J., filed an opinion concurring in the 
result, post, p. 174.

Deputy Solicitor General Claiborne argued the cause for 
the United States. With him on the briefs were Solicitor 
General Lee, Acting Assistant Attorney General Walker, 
Joshua I. Schwartz, and Dirk D. Snel.

Charles F. Lettow argued the cause and filed a brief for 
respondent.

Justi ce  Rehn qu ist  delivered the opinion of the Court.
In March 1980, when the Environmental Protection Agency 

(EPA) tried to inspect one of respondent Stauffer Chemical 
Co.’s Tennessee plants using private contractors in addition 
to full-time EPA employees, Stauffer refused to allow the 
private contractors to enter the plant. Stauffer argues that 
private contractors are not “authorized representatives” as 
that term is used in § 114(a)(2) of the Clean Air Act, 84 
Stat. 1687, 42 U. S. C. § 7414(a)(2) (1976 ed., Supp. V). 
Stauffer also argues that the Government should be estopped 
from relitigating the question of whether private contrac-
tors are “authorized representatives” under the statute be-
cause it has already litigated that question against Stauffer
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and lost in connection with an attempted inspection of one of 
Stauffer’s plants in Wyoming. The Court of Appeals agreed 
with Stauffer on the merits and also on the collateral-estoppel 
issue. Without reaching the merits, we affirm the Court 
of Appeals’ holding that the Government is estopped from 
relitigating the statutory issue against Stauffer.

On March 27, 1980, officials from EPA and the State of 
Tennessee, accompanied by employees of a private firm 
under contract to EPA, attempted to inspect Stauffer’s ele-
mental phosphorus production plant in Mt. Pleasant, Tenn. 
Stauffer refused entry to the private contractors unless they 
would sign an agreement not to disclose trade secrets. 
When the private contractors refused to do so, the entire 
group left without making the inspection. EPA later ob-
tained an administrative warrant authorizing the private 
employees to conduct the inspection, and Stauffer refused to 
honor the warrant.

On the following day, EPA began a civil contempt proceed-
ing against Stauffer in Federal District Court in Tennessee, 
and Stauffer simultaneously moved to quash the warrant. It 
argued that private contractors are not “authorized repre-
sentatives” under § 114(a)(2) of the Clean Air Act for the pur-
poses of conducting inspections of premises subject to regula-
tion under that Act.1 The District Court denied Stauffer’s 
motion to quash, accepting EPA’s argument that the inspec-
tion authority conferred upon “authorized representatives” 
by the statute extends to private contractors retained by 
EPA. 511 F. Supp. 744 (MD Tenn. 1981).

1 To carry out its role under the Clean Air Act of supervising the States 
in their enforcement of national air quality standards, see 84 Stat. 1678, 
1680,1685, 42 U. S. C. §§ 7407, 7410, 7412 (1976 ed., Supp. V), EPA annu-
ally inspects approximately 10% of the major stationary sources of air pol-
lution within each State. See Brief for United States 1, n. 2. Section 
114(a)(2) provides that “the Administrator or his authorized represent-
ative, upon presentation of his credentials . . . shall have a right of entry” 
to conduct such inspections. 42 U. S. C. § 7414(a)(2) (1976 ed., Supp. V).
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On appeal, Stauffer reiterated its statutory argument and 
also asserted that the Government should be collaterally 
estopped on the basis of the decision in Stauffer Chemical Co. 
v. EPA, 647 F. 2d 1075 (CA10 1981) (hereinafter Stauffer I), 
from contending that § 114(a)(2) authorizes private contrac-
tors to conduct inspections of Stauffer’s plants. In Stauffer I 
officials of EPA and the State of Wyoming, accompanied by 
employees of a different private firm under contract to EPA, 
attempted to conduct an inspection of Stauffer’s phosphate 
ore processing plant near Sage, Wyo. As in the present 
case, Stauffer insisted that the private contractors sign a 
nondisclosure agreement, and when they declined to do so, 
Stauffer refused to allow them to enter the plant. EPA 
obtained an administrative warrant authorizing the private 
contractors to conduct the inspection, and Stauffer refused to 
honor the warrant. Stauffer then instituted an action in 
United States District Court in Wyoming seeking to quash 
the warrant and to enjoin EPA from using private contrac-
tors in inspecting Stauffer’s Wyoming plants. The District 
Court issued the injunction, and the United States Court of 
Appeals for the Tenth Circuit affirmed, holding that private 
contractors are not “authorized representatives” pursuant to 
§ 114(a)(2). Id., at 1079.

The Sixth Circuit in the present case (hereinafter Stauffer 
II) reversed the District Court, adopting alternative grounds 
for its decision. Judge Weick, who delivered the opinion of 
the court, agreed with the Tenth Circuit that private con-
tractors are not authorized to conduct inspections under 
the Clean Air Act. 684 F. 2d 1174, 1181-1190 (1982). Rely-
ing on Montana v. United States, 440 U. S. 147 (1979), he 
also held that the Government was collaterally estopped by 
Stauffer I from litigating the statutory question again against 
Stauffer. 684 F. 2d, at 1179-1181.2 Judge Jones wrote a

2 Stauffer raised its estoppel argument for the first time in the Court of 
Appeals. It did not argue to the District Court in Tennessee that EPA 
should be estopped by the prior decision of the Wyoming District Court in 
Stauffer I. Although the Wyoming District Court had decided Stauffer I
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separate opinion concurring on the collateral-estoppel issue 
and concluding that it was inappropriate for the court to 
reach the merits. Id., at 1190-1192. Judge Siler also wrote 
separately, dissenting from Judge Weick’s opinion on the 
collateral-estoppel issue but concurring in his opinion on the 
merits. Id., at 1192-1193. For the reasons which follow, 
we agree that the doctrine of mutual defensive collateral 
estoppel is applicable against the Government to preclude 
relitigation of the same issue already litigated against the 
same party in another case involving virtually identical facts. 
Accordingly, we affirm the judgment of the Court of Appeals 
without reaching the merits.

In Montana v. United States, supra, we held that the 
United States was estopped from relitigating in federal court 
the question of whether the Montana gross receipts tax on 
contractors of public, but not private, construction firms 
violates the Supremacy Clause of the United States Consti-
tution. A public contractor, financed and directed by the 
Federal Government, had already litigated that question in 
state court, and the Montana Supreme Court unanimously 
had upheld the tax. In approving the defensive use of collat-
eral estoppel against the Government in Montana, we first 
determined that there was mutuality of parties, see United 
States v. Mendoza, ante, at 164, n. 9, that the issue sought to 
be relitigated was identical to the issue already unsuccess-
fully litigated in state court, and that there had been no 
change in controlling facts or legal principles since the state-
court action. 440 U. S., at 155-162.

We next looked to see whether there were any special 
circumstances warranting an exception to the otherwise 
applicable rules of preclusion. One exception which we 

by the time the Tennessee District Court decided this case, it had relied on 
alternative grounds for its decision. See In re Stauffer Chemical Co., 14 
ERC 1737 (1980). By the time this case reached the Sixth Circuit, how-
ever, the Tenth Circuit had affirmed the District Court in Stauffer I solely 
on the ground that § 114(a)(2) does not authorize inspections by private 
contractors.
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mentioned as possibly relevant is the exception for “unmixed 
questions of law” arising in “successive actions involving 
unrelated subject matter.” Id., at 162; see United States v. 
Moser, 266 U. S. 236, 242 (1924). Noting that the exception 
first articulated in Moser is “difficult to delineate,” 440 U. S., 
at 163, we nonetheless had no trouble finding it inapplicable 
in Montana because of the close alignment in both time and 
subject matter between the federal-court and the state-court 
actions. Ibid.3

Like Montana the case at bar involves the defensive use 
of collateral estoppel against the Government by a party to 
a prior action. The Government does not argue that the 
§ 114(a)(2) issues in Stauffer I and Stauffer II are dissimilar 
nor that controlling law or facts have changed since Stauffer
I. The Government instead argues that an exception to the 
normal rules of estoppel should apply because the statutory 
question here is an “unmixed question of law” arising in sub-
stantially unrelated actions. It also argues that the special 
role of the Government in litigating recurring issues of public 
importance warrants an exception in cases such as this one. 
We disagree with both of the Government’s arguments.

As commonly explained, the doctrine of collateral estoppel 
can apply to preclude relitigation of both issues of law and

3 The description of the exception in United States v. Moser is not very 
illuminating. There we stated:
“[Estoppel] does not apply to unmixed questions of law. Where, for exam-
ple, a court in deciding a case has enunciated a rule of law, the parties in a 
subsequent action upon a different demand are not estopped from insisting 
that the law is otherwise, merely because the parties are the same in both 
cases. But a, fact, question or right distinctly adjudged in the original ac-
tion cannot be disputed in a subsequent action, even though the determina-
tion was reached upon an erroneous view or by an erroneous application of 
the law.” 266 U. S., at 242 (emphasis in original).
In Montana we paraphrased the exception as applying to “issues of law 
[which] arise in successive actions involving unrelated subject matter.” 
440 U. S., at 162.
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issues of fact if those issues were conclusively determined 
in a prior action. United States v. Mendoza, ante, p. 154; 
Allen v. McCurry, 449 U. S. 90, 94 (1980). Our cases, how-
ever, recognize an exception to the applicability of the princi-
ples of collateral estoppel for “unmixed questions of law” 
arising in “successive actions involving unrelated subject 
matter.” Montana v. United States, supra, at 162; see also 
Allen v. McCurry, supra, at 95, n. 7; United States v. Moser, 
supra, at 242. While our discussion in Montana indicates 
that the exception is generally recognized, we are frank to 
admit uncertainty as to its application. The exception seems 
to require a determination as to whether an “issue of fact” 
or an “issue of law” is sought to be relitigated and then a 
determination as to whether the “issue of law” arises in a 
successive case that is so unrelated to the prior case that 
relitigation of the issue is warranted. Yet we agree that, 
for the purpose of determining when to apply an estoppel,

“[w]hen the claims in two separate actions between the 
same parties are the same or are closely related ... it is 
not ordinarily necessary to characterize an issue as one 
of fact or of law for purposes of issue preclusion. ... In 
such a case, it is unfair to the winning party and an 
unnecessary burden on the courts to allow repeated liti-
gation of the same issue in what is essentially the same 
controversy, even if the issue is regarded as one of 
‘law’.” Restatement (Second) of Judgments §28, Com-
ment b (1982).4

Thus in Montana, without assigning the label “issue of 
law” to the claim sought to be relitigated, we determined that 

4 An exception which requires a rigid determination of whether an issue 
is one of fact, law, or mixed fact and law, as a practical matter, would often 
be impossible to apply because “the journey from a pure question of fact to 
a pure question of law is one of subtle gradations rather than one marked 
by a rigid divide.” Restatement (Second) of Judgments § 28, Comment b 
(1982).
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the exception was inapplicable because of the close alignment 
of time and subject matter between the state-court action 
and the federal-court action. If the exception was inapplica-
ble in Montana, as we held that it was, we have no trouble 
concluding that it is also inapplicable here.

Both Stauffer I and Stauffer II arose as a result of EPA’s 
overview inspection program for supervising state efforts to 
enforce national air quality standards. See n. 1, supra. In 
both cases private contractors, in addition to EP A and state 
employees, tried to inspect plants owned by respondent. 
The inspections occurred just over two weeks apart, and in 
each case, Stauffer refused to allow the private contractors to 
enter its plant. Any factual differences between the two 
cases, such as the difference in the location of the plants and 
the difference in the private contracting firms involved, are 
of no legal significance whatever in resolving the issue pre-
sented in both cases.

Admittedly the purpose underlying the exception for “un-
mixed questions of law” in successive actions on unrelated 
claims is far from clear. But whatever its purpose or extent, 
we think that there is no reason to apply it here to allow the 
Government to litigate twice with the same party an issue 
arising in both cases from virtually identical facts. Indeed 
we think that applying an exception to the doctrine of mutual 
defensive estoppel in this case would substantially frustrate 
the doctrine’s purpose of protecting litigants from burden-
some relitigation and of promoting judicial economy. See 
Parklane Hosiery Co. v. Shore, 439 U. S. 322, 326 (1979).5

5 The Government argues for a broader interpretation of the exception. 
Relying on MOser’s language that parties are not estopped in a “subsequent 
action upon a different demand,” United States v. Moser, 266 U. S., at 242, 
the Government argues that two cases must have more in common than the 
same parties and the same legal issue to constitute the same “demand” for 
estoppel purposes. Thus the Government’s argument essentially is that 
two cases presenting the same legal issue must arise from the very same 
facts or transaction before an estoppel can be applied. Whatever applica-
bility that interpretation may have in the tax context, see Commissioner 
v. Sunnen, 333 U. S. 591, 601-602 (1948) (refusing to apply an estoppel 
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The Government attempts unpersuasively to supply justi-
fications for overriding those economy concerns and allow-
ing relitigation in cases such as this one. It argues here, as 
it did in United States v. Mendoza, ante, p. 154, that the 
application of collateral estoppel in Government litigation 
involving recurring issues of public importance will freeze 
the development of the law. But we concluded in United 
States v. Mendoza that that argument is persuasive only 
to prevent the application of collateral estoppel against the 
Government in the absence of mutuality. When estoppel is 
applied in a case where the Government is litigating the 
same issue arising under virtually identical facts against the 
same party, as here, the Government’s argument loses its 
force. The Sixth Circuit’s decision prevents EP A from 
relitigating the § 114(a)(2) issue with Stauffer, but it still 
leaves EP A free to litigate the same issue in the future with 
other litigants.6

when two tax cases presenting the same issue arose from “separable 
facts”), we reject its general applicability outside of that context.

6 Thus the application of an estoppel in cases such as this one will 
require no alteration of this Court’s practice of waiting for conflicts to 
develop before granting the Government’s petitions for certiorari, nor in 
the Solicitor General’s policy of circumspection in determining when to pur-
sue appeals or file certiorari petitions. See United States v. Mendoza, 
ante, p. 154.

The Government argues, however, that in deciding whether to appeal an 
adverse decision, the Solicitor General has no way of knowing whether 
future litigation will arise with the same or a different party. The Govern-
ment thus argues that the mere possibility of being bound in the future will 
influence the Solicitor General to appeal or seek certiorari from adverse de-
cisions when such action would otherwise be unwarranted. The Govern-
ment lists as an example Stauffer I, from which the Government did not 
seek certiorari because there was no circuit conflict at the time of the 
Tenth Circuit’s decision. Yet, taking the issue here as an example, the 
Government itself asserts that “thousands of businesses are affected each 
year by the question of contractor participation in Section 114 inspections.” 
Brief for United States 28. It is thus unrealistic to assume that the Gov-
ernment would be driven to pursue an unwarranted appeal here because of 
fear of being unable to relitigate the § 114 issue in the future with a differ-
ent one of those thousands of affected parties.
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The Government also argues that because EPA is a federal 
agency charged with administering a body of law nationwide, 
the application of collateral estoppel against it will require 
EPA to apply different rules to similarly situated parties, 
thus resulting in an inequitable administration of the law. 
For example, EPA points to the situation created by the 
recent decision in Bunker Hill Company Lead & Zinc Smel-
ter v. EPA, 658 F. 2d 1280 (1981), where the Ninth Circuit 
accepted EPA’s argument that § 114(a)(2) authorizes inspec-
tions by private contractors. EPA argues that if it is fore-
closed from relitigating the statutory issue with Stauffer, then 
Stauffer plants within the Ninth Circuit will benefit from 
a rule precluding inspections by private contractors while 
plants of Stauffer’s competitors will be subject to the Ninth 
Circuit’s contrary rule. Tr. of Oral Arg. 17-18. Whatever 
the merits of EPA’s argument, for the purpose of deciding 
this case, it is enough to say that the issue of whether EPA 
would be estopped in the Ninth Circuit is not before the 
Court. Following our usual practice of deciding no more 
than is necessary to dispose of the case before us, we express 
no opinion on that application of collateral estoppel.

We therefore find the Government’s arguments unpersua-
sive in this case as justifications for limiting otherwise appli-
cable rules of estoppel. Because we conclude that the Court 
of Appeals was correct in applying the doctrine of collateral 
estoppel against the Government here, we decline to reach the 
merits of the statutory question in this case. See Montana 
v. United States, 440 U. S., at 153. On the estoppel issue, 
therefore, the judgment of the Court of Appeals is

Affirmed.
Justi ce  Whi te , concurring in the result.
I agree with the majority that within the Tenth Circuit 

Stauffer is insulated from further litigation with the EPA on 
the private contractor issue. Though it is a harder question,
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I also agree that the court below correctly found that the 
EP A was barred from litigating this issue with Stauffer in 
the Sixth Circuit, which had not adopted a position on the 
merits. I write separately because I do not believe that 
estoppel should be applied any further than that.

I
Relying on Montana v. United States, 440 U. S. 147

(1979),  the majority states that the limits to collateral estop-
pel on unmixed questions of law, whatever they may be, are 
not exceeded here where the Government has attempted “to 
litigate twice with the same party an issue arising in both 
cases from virtually identical facts.” Ante, at 172. Two 
cases need not arise from the very same facts or transaction 
to constitute the same “demand.” Ante, at 172, n. 5. “Any 
factual differences between the two cases, such as the differ-
ence in the location of the plants and the difference in the 
private contracting firms involved, are of no legal significance 
whatever in resolving the issue presented in both cases.” 
Ante, at 172. Thus, this case falls squarely within Montana.

Montana's relevance to this case seems to me more lim-
ited. Montana involved duplicative suits, filed a month 
apart and each challenging the same state tax on the same 
contractor working on the same project. The two suits 
in this case do not seem to me to be as close as those in 
Montana. Assuming, however, that the two “demands” here 
are as closely related factually as those in Montana, ap-
plication of collateral estoppel is still not compelled. The 
majority’s reasoning would be plausible if the second at-
tempted inspection occurred at a different plant and with a 
different contractor, but within the same circuit as the first. 
It may be of “legal significance,” however, that the inspec-
tions occurred in different jurisdictions.

It is true that in Montana the first lawsuit was brought in 
state court and the second in federal. However, the two 
courts had concurrent jurisdiction. The Government had the
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initial choice of suing in either. Having made that choice, it 
was held to it. See 440 U. S., at 163. This case presents a 
different situation. The Wyoming inspection could not have 
been litigated in the Sixth Circuit; the Tennessee inspection 
could not have been litigated in the Tenth Circuit. It may be 
fair to say that if the second claim could not have been 
brought in the same court as the first, it is a different “de-
mand.” Cf. Montana, supra, at 153 (collateral estoppel is 
“central to the purpose for which civil courts have been es-
tablished, the conclusive resolution of disputes within their 
jurisdictions”) (emphasis added). In addition, there are con-
siderations of comity in the state/federal situation that are 
not present as between two circuits. See, e. g., Allen v. 
McCurry, 449 U. S. 90, 95-96 (1980).

I do not rely on this conception of the same “demand,” how-
ever. For even if Montana’s delineation of the same “de-
mand” does extend beyond jurisdictional boundaries, there is 
no justification for applying collateral estoppel, which is a 
flexible, judge-made doctrine, in situations where the policy 
concerns underlying it are absent. The notion of the “same 
demand” is at most a guide to identifying instances where 
policy does support preclusion. The Montana Court itself 
was very careful to examine general policy reasons for and 
against preclusion. 440 U. S., at 155, 158-164. Its decision 
was anything but an inflexible application of preclusion. Be-
cause the two suits were on the same demand, the unmixed 
question of law exception did not apply; but Montana neither 
began nor ended with this question, and neither should the 
Court here. Preclusion must be evaluated in light of the 
policy concerns underlying the doctrine.

II
Collateral estoppel is generally said to have three pur-

poses: to “relieve parties of the cost and vexation of multiple 
lawsuits, conserve judicial resources, and, by preventing
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inconsistent decisions, encourage reliance on adjudication.” 
Allen v. McCurry, supra, at 94. It is plain that all three 
purposes are served by foreclosing further litigation on this 
issue between these parties in the Tenth Circuit, and that 
Stauffer should therefore be fully insulated against relitiga-
tion there. The Government argues that even in the Tenth 
Circuit it is entitled to attempt to inspect Stauffer with 
private contractors and to relitigate this issue “after an 
appropriate time,” which it estimates at one year. Such 
an approach would authorize exactly the sort of duplica-
tive litigation that collateral estoppel is designed to avoid. 
Cf. United States v. Moser, 266 U. S. 236 (1924). Thus, 
I unhesitatingly agree with the majority in its rejection 
of the Government’s position.

Ill
Outside the Tenth Circuit, the policies of judicial economy 

and consistency are much less compelling. At least where, 
as here, one party is a governmental agency administering a 
public law, judicial economy is not advanced; the Government 
can always force a ruling on the merits by suing someone 
else. See ante, at 173. See generally United States v. 
Mendoza, ante, p. 154. And if the circuit has ruled on the 
merits in another case, reliance on stare decisis is no more 
burdensome than reliance on collateral estoppel. The policy 
against inconsistent decisions is much less relevant outside 
the original circuit. Conflicts in the circuits are generally ac-
cepted and in some ways even welcomed. Indeed, were con-
sistency a compelling concern as between circuits, the deci-
sion of one circuit would bind the others even in litigation 
between two entirely different parties. That is not the route 
the federal courts have followed. However, applying collat-
eral estoppel in other circuits would spare Stauffer the bur-
den of fighting a battle that it has won once. In the absence 
of countervailing considerations, I am satisfied that this in-
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terest is adequate to support the lower court’s ruling here. 
See ante, at 172.

IV
Preclusion was justified, however, only because the Sixth 

Circuit had not previously ruled on the Clean Air Act issue. 
Stauffer argues that Stauffer I also immunizes it in the Ninth 
Circuit, which has adopted a different rule than the Tenth on 
the merits. See Bunker Hill Co. Lead & Zinc Smelter v. 
EP A, 658 F. 2d 1280 (1981). Under this view private con-
tractors may join EP A inspections of all plants in that Circuit 
except those owned by Stauffer. The majority does not ad-
dress this contention, considering it “more than is necessary 
to dispose of the case before us.” Ante, at 174. I do ad-
dress it, however, for it is only because today’s result does 
not afford Stauffer the blanket protection it seeks that I con-
cur in the judgment.

A
Extending preclusion to circuits that have adopted a 

contrary rule on the merits would be acceptable were it sup-
ported by any affirmative policy. It is not. Judicial econ-
omy is not served for the simple reason that no litigation is 
prevented; the prior litigant is subject to one black-letter 
rule rather than another. For the same reason, there is no 
concern about protecting the prior litigant from repetitious, 
vexatious, or harassing litigation. Finally, to the extent the 
policy against inconsistent decisions remains relevant when a 
circuit conflict exists, it cuts the other way. At least some 
measure of consistency and certainty is obtained by even- 
handed application of rules within individual circuits.

B
Not only is there no affirmative reason for preclusion in 

such circumstances, powerful considerations cut the other 
way. Cf. Standefer v. United States, 447 U. S. 10, 25
(1980).  The inconsistency is more dramatic and more trou-
blesome than a normal circuit split; by definition, it com-



UNITED STATES v. STAUFFER CHEMICAL CO. 179

165 Whit e , J., concurring in result

pounds that problem. It would be dubious enough were 
the EP A unable to employ private contractors to inspect 
Stauffer’s plants within the Ninth Circuit even though it can 
use such contractors in inspecting other plants. But the dis-
array is more extensive. By the same application of mutual 
collateral estoppel, the EP A could presumably use private 
contractors to inspect Bunker Hill’s plants in circuits like the 
Tenth, despite the fact that other companies are not subject 
to such inspections. Furthermore, Stauffer concedes, and 
today we hold in Mendoza, that the EPA can relitigate this 
matter as to other companies. As a result, in, say, the First 
Circuit, the EPA must follow one rule as to Bunker Hill, the 
opposite as to Stauffer, and, depending on any ruling by that 
Circuit, one or the other or a third as to other companies.

This confusing state of affairs far exceeds in awkwardness 
a normal split in the circuits. It is especially undesirable 
because it grants a special benefit to, or imposes a special det-
riment on, particular companies. In general, persons present 
in several circuits must conduct themselves in accordance 
with varying rules, just as they are subject to different state 
laws. Other companies with plants in several circuits do not 
enjoy a favorable rule nationwide, like Stauffer, nor do they 
have to put up with an unfavorable rule nationwide, like Bun-
ker Hill. A split in the circuits cannot justify abandonment 
of all efforts at evenhanded and rational application of legal 
rules. Nor is the mere fact that these companies happen to 
have been involved in litigation elsewhere sufficient reason 
for uniquely favored or disfavored status.

Such misapplication of collateral estoppel has been con-
demned by this Court before. For example, in United 
States v. Stone & Downer Co., 274 U. S. 225 (1927), it had 
been established in a prior action that certain imports were 
duty free. In a later suit involving the classification of simi-
lar goods imported by the same defendant, the Court of Cus-
toms Appeals refused to apply collateral estoppel and this 
Court affirmed. Application of the doctrine would mean that 
an importer, having once obtained a favorable judgment, 
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would be able to undersell others, while an importer having 
lost a case would be unable to compete. “Such a result 
would lead to inequality in the administration of the customs 
law, to discrimination and to great injustice and confusion.” 
Id., at 236. The same concerns were evident in Commis-
sioner v. Sunnen, 333 U. S. 591 (1948). There the Court 
noted the inequality that would flow from blanket application 
of collateral estoppel in the tax area. . A taxpayer is not enti-
tled to the benefit of his judgment if there has been “a sub-
sequent . . . change or development in the controlling legal 
principles.” Id., at 599. Otherwise, he would enjoy pref-
erential treatment. Such discrimination is to be avoided, be-
cause collateral estoppel “is not meant to create vested rights 
in decisions that have become obsolete or erroneous with 
time, thereby causing inequities among taxpayers.” Ibid.

There is no real difference between those cases and this 
one. In each, the prior litigant escapes strictures that apply 
to others solely because he litigated the issue once before and 
prevailed. As the Restatement points out, “[r]efusal of pre-
clusion is ordinarily justified if the effect of applying preclu-
sion is to give one person a favored position in current admin-
istration of a law.” Restatement (Second) of Judgments 
§28, Comment c (1982).1

C
Cases like Sunnen and Stone & Downer merely recognize 

that collateral estoppel on issues of law, which is a narrow, 
flexible, judge-made doctrine, becomes intolerable if the rule 
of law at issue is too far removed from the prevailing legal

1 According to the Restatement, relitigation of an issue is not precluded if 
“[t]he issue is one of law and (a) the two actions involve claims that are 
substantially unrelated, or (b) a new determination is warranted in order to 
take account of an intervening change in the applicable legal context or oth-
erwise to avoid inequitable administration of the laws . . . .” Restatement 
(Second) of Judgments § 28 (1982). Even if part (a) is inapplicable in the 
circumstances of this case, it seems clear to me that both prongs of part (b) 
apply to litigation in a circuit where the prevailing legal rule is different 
from that established in earlier litigation in another jurisdiction.
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rules. Even Stauffer concedes that a decision from this 
Court on the merits would so affect the “controlling law” that 
it would lose the entire benefit of the initial judgment in its 
favor. Similarly, no one contends that if Congress amended 
the statute to make the opposite result plain, Stauffer could 
continue to rely on the original judgment. And presumably 
if the Tenth Circuit were to reverse itself, en banc, and hold 
that private contractors could make EP A inspections, then 
Stauffer would no longer be able to keep them out on the 
authority of Stauffer I. Finally, it is apparent that if, for 
example, Stauffer has plants in Canada, it cannot impose the 
Tenth Circuit’s inspection requirements on the Canadian au-
thorities. Why then should Stauffer be able to use the deci-
sions of the Sixth and Tenth Circuits to estop the Govern-
ment in the Ninth Circuit, where the opposite rule prevails? 
The decisions of those other Circuits are not the “controlling 
law” in the Ninth; the controlling law in the Ninth is exactly 
to the contrary. There is no difference between this situa-
tion and that where the law within a particular jurisdiction 
has changed since the initial decision.

V
The doctrine of collateral estoppel is designed to ensure lit-

igants the benefit of prior litigation; this is not the same as 
ensuring them the benefits of a prior ruling.* 1 2 In arguing 
that Stauffer I precludes the EPA nationwide from relitigat-

2 This distinction is perhaps reflected in the “same demand” limitation on 
estoppel on pure issues of law. As Professor Scott wrote four decades 
ago, “if a court erroneously holds that a gratuitous promise is binding, that 
holding is not conclusive as to subsequent contracts made between the 
same parties.” Scott, Collateral Estoppel by Judgment, 56 Harv. L. Rev.
1, 7 (1942). See also United States v. Moser, 266 U. S. 236, 242 (1924) (res 
judicata “does not apply to unmixed questions of law . . . [b]ut a fact, ques-
tion or right distinctly adjudged in the original action cannot be disputed in 
a subsequent action”) (emphasis in original). The distinction is between 
an abstract legal proposition and the application of that proposition to par-
ticular facts.
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ing this issue against it, Stauffer stretches the doctrine be-
yond the breaking point. It claims a right to a unique status. 
Put differently, Stauffer claims immunity from a particular 
legal rule, not immunity from further litigation. At this 
point considerations of economy are no longer involved, ¿nd 
Stauffer’s approach leads to results that are basically incon-
sistent with the principle of evenhanded administration of the 
laws.

In sum, I concur in the judgment of the Court. I do so 
with the view that preclusion is inappropriate in circuits that 
have adopted, or later adopt, the contrary legal rule.
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IMMIGRATION AND NATURALIZATION SERVICE v. 
PHINPATHYA

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 82-91. Argued October 3, 1983—Decided January 10, 1984

Section 244(a)(1) of the Immigration and Nationality Act (Act) authorizes 
the Attorney General, in his discretion, to suspend deportation of an oth-
erwise deportable alien who “has been physically present in the United 
States for a continuous period of not less than seven years” and is a per-
son of good moral character whose deportation would result in extreme 
hardship to the alien or his spouse, parent, or child. Respondent, a citi-
zen of Thailand, first entered the United States as a nonimmigrant stu-
dent in October 1969, and was authorized to remain until July 1971. But 
when her visa expired she chose to stay without securing permission 
from the immigration authorities. In 1977, petitioner Immigration and 
Naturalization Service commenced deportation proceedings against re-
spondent. Conceding deportability, respondent applied for suspension 
pursuant to § 244(a)(1). Based on respondent’s testimony that she had 
left the United States for Thailand during January 1974 and that she had 
improperly obtained a nonimmigrant visa from the United States con-
sular officer in Thailand to aid her reentry three months later, an Immi-
gration Judge concluded that respondent had failed to meet § 244(a)(l)’s 
7-year “continuous physical presence” requirement and accordingly de-
nied her application for suspension. The Board of Immigration Appeals 
(BIA) affirmed, holding that respondent’s absence from the United 
States was meaningfully interruptive of her continuous physical pres-
ence in the country, since she was illegally in the United States at the 
time she left for Thailand and was able to return only by misrepresenting 
her status. The Court of Appeals reversed, holding that the BIA had 
placed too much emphasis on respondent’s illegal presence prior to her 
departure and on the increased risk of deportation that her departure 
had engendered, and that an absence can be “meaningfully interruptive” 
only when it increases the risk and reduces the hardship of deportation.

Held: Respondent did not meet §244(a)(l)’s “continuous physical pres-
ence” requirement. Pp. 189-196.

(a) The Court of Appeals’ interpretation of this requirement departs 
from the Act’s plain meaning. Section 244(a)(l)’s language requiring 
certain threshold criteria to be met before the Attorney General, in his



184 OCTOBER TERM, 1983

Syllabus 464 U. S.

discretion, may suspend deportation plainly narrows the class of aliens 
who may obtain suspension. The ordinary meaning of such language 
does not readily admit any exception to the “continuous physical pres-
ence” requirement. When Congress has intended that a “continuous 
physical presence” requirement be flexibly administered, it has provided 
authority for doing so. Moreover, the evolution of the deportation pro-
vision itself shows that Congress knew how to distinguish between ac-
tual “continuous physical presence” and some irreducible minimum of 
“nonintermittent” presence. Pp. 189-192.

(b) Since this case deals with a threshold requirement added to the 
statute specifically to limit the discretionary availability of the de-
portation suspension remedy, a flexible approach to statutory construc-
tion, such as the Court of Appeals’ approach, is not consistent with the 
congressional purpose underlying the “continuous physical presence” 
requirement. Rosenberg v. Fleuti, 374 U. S. 449, distinguished. 
Pp. 192-194.

(c) To interpret § 244(a)(1) as the Court of Appeals did collapses the 
section’s “continuous physical presence” requirement into its “extreme 
hardship” requirement and reads the former out of the Act. Section 
244(a)(l)’s language and history suggest that the two requirements are 
separate preconditions for a suspension of deportation. It is also clear 
that Congress intended strict threshold criteria to be met before the 
Attorney General could exercise his discretion to suspend deportation. 
To construe the Act so as to broaden such discretion is fundamentally 
inconsistent with this intent. Pp. 195-196.

673 F. 2d 1013, reversed.

O’Con no r , J., delivered the opinion of the Court, in which Burge r , 
C. J., and Whit e , Bla ckmu n , Powe ll , and Rehn qu ist , JJ., joined. 
Bren nan , J., filed an opinion concurring in the judgment, in which Mar -
shal l  and Ste ve ns , JJ., joined, post, p. 196.

Elliott Schulder argued the cause for petitioner. With 
him on the briefs were Solicitor General Lee, Assistant 
Attorney General Jensen, and Deputy Solicitor General 
Geller.

Bert D. Greenberg argued the cause for respondent. With 
him on the brief was Martin Simone.*

*James J. Orlow filed a brief for the American Immigration Lawyers 
Association as amicus curiae.
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Justi ce  O’Con no r  delivered the opinion of the Court.
In § 244(a)(1) of the Immigration and Nationality Act (Act), 

66 Stat. 214, as amended, 8 U. S. C. § 1254(a)(1), Congress 
provided that the Attorney General in his discretion may 
suspend deportation and adjust the status of an otherwise 
deportable alien who (1) “has been physically present in the 
United States for a continuous period of not less than seven 
years”; (2) “is a person of good moral character”; and (3) is “a 
person whose deportation would, in the opinion of the Attor-
ney General, result in extreme hardship to the alien or to his 
spouse, parent, or child . . . .” In this case we must decide 
the meaning of §244(a)(l)’s “continuous physical presence” 
requirement.

I
Respondent, a native and citizen of Thailand, first entered 

the United States as a nonimmigrant student in October 
1969. Respondent’s husband, also a native and citizen of 
Thailand, entered the country in August 1968. Respondent 
and her husband were authorized to remain in the United 
States until July 1971. However, when their visas expired, 
they chose to stay without securing permission from the 
immigration authorities.

In January 1977, petitioner, the Immigration and Natural-
ization Service (INS),1 commenced deportation proceedings 
against respondent and her husband pursuant to § 241(a)(2) of 
the Act. See 8 U. S. C. § 1251(a)(2). Respondent and her 
husband conceded deportability and applied for suspension 

1 The Attorney General is authorized to delegate his powers under the 
Act. 8 U. S. C. § 1103. Accordingly, 8 CFR §2.1 (1983) delegates the 
Attorney General’s power to the Commissioner of Immigration and Natu-
ralization, and permits the Commissioner to redelegate his authority 
through appropriate regulations. The Commissioner has delegated the 
power to consider § 244 applications to special inquiry officers, whose deci-
sions are subject to review by the Board of Immigration Appeals (BIA), 8 
CFR §§242.8, 242.21 (1983).
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pursuant to § 244(a)(1). 8 U. S. C. § 1254(a)(1). An Immi-
gration Judge found that respondent’s husband had satisfied 
§ 244(a) (l)’s eligibility requirements and suspended his depor-
tation. App. to Pet. for Cert. 29a-31a. But respondent’s 
own testimony showed that she had left the country during 
January 1974, and that she had improperly obtained a non-
immigrant visa from the United States consular officer in 
Thailand to aid her reentry three months later.2 On the 
basis of this evidence, the Immigration Judge concluded that 
respondent had failed to meet the 7-year “continuous physical 
presence” requirement of the Act:

“[Respondent’s] absence was not brief, innocent, or 
casual. The absence would have been longer than three 
months if she had not obtained the spouse of a student 
visa as fast as she did obtain it. It was not casual 
because she had to obtain a new Tha[i] passport, as well 
as a nonimmigrant visa from the American Consul, to 
return to the United States. It was not innocent be-
cause she failed to inform the American Consul that she 
was the wife of a student who had been out of status for 
three years (and therefore not entitled to the nonimmi-
grant visa she received).” Id., at 28a.

Accordingly, he denied respondent’s application for suspen-
sion. Id., at 28a-29a.

The Board of Immigration Appeals (BIA) affirmed the Im-
migration Judge’s decision on the “continuous physical pres-

2 App. 17-24. About one month prior to her departure, respondent ob-
tained a new Thai passport. Id., at 21-22. However, when she departed 
for Thailand, respondent did not have a nonimmigrant visa allowing her to 
reenter this country. After her arrival in Thailand, respondent went to 
the United States Consul and obtained a nonimmigrant visa as the wife of a 
foreign student. Although respondent was aware that her husband’s stu-
dent visa had expired more than two years earlier, she failed to inform the 
consular officer of that fact. Id., at 23-24.
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ence” issue.3 BIA observed that respondent was illegally in 
the United States at the time she left for Thailand and that 
she was able to return only by misrepresenting her status 
as the wife of a foreign student. Id., at 17a-18a. Based 
on these observations, BIA concluded that respondent’s ab-
sence was meaningfully interruptive of her continuous physi-
cal presence in the United States. Ibid.

The Court of Appeals reversed. 673 F. 2d 1013 (CA9 
1981). It noted that, although respondent traveled to Thai-
land for three months, “she intended, at all times, to return 
to the United States.” Id., at 1017. The court held that 
BIA had placed too much emphasis on respondent’s illegal 
presence prior to her departure and on the increased risk 
of deportation that her departure had engendered. Id., at 
1017-1018. Finding BIA’s approach legally erroneous, it 
concluded that

“an absence cannot be ‘meaningfully interruptive’ if two 
factors are present: (1) the hardships would be as severe 
if the absence had not occurred, and (2) there would not 
be an increase in the risk of deportation as a result of the 
absence.” Id., at 1018, and n. 6 (citing Kamheangpati- 
yooth v. INS, 597 F. 2d 1253, 1257 (CA9 1979)).

Since BIA failed “to view the circumstances in their totality, 
and analyze those circumstances in light of the [underlying] 
Congressional purpose,” 673 F. 2d, at 1017,4 the court re-

3 BIA reversed the Immigration Judge’s decision that respondent’s false 
testimony at her deportation hearing did not bar her from establishing her 
good moral character. App. to Pet. for Cert. 18a-19a. BIA also reversed 
the Immigration Judge’s conclusion that respondent’s husband was eligible 
for suspension of deportation, ruling that he had failed to establish extreme 
hardship either to himself or his epileptic daughter, id., at 19a-21a.

4 The “totality of the circumstances” approach was first articulated in 
Kamheangpatiyooth, which reaffirmed the Court of Appeals’ earlier ruling 
in Wadman v. INS, 329 F. 2d 812 (CA9 1964). See 597 F. 2d, at 1256. 
Wadman held that the principles established by this Court in Rosenberg
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manded for further proceedings on the “continuous physical 
presence” issue.5

We granted certiorari, 459 U. S. 965 (1982), to review the 
meaning of § 244(a)(l)’s requirement that an otherwise deport-
able alien have been “physically present in the United States 
for a continuous period of not less than seven years . . . .” 
8 U. S. C. § 1254(a)(1). We find that the Court of Appeals’ 
interpretation of this statutory requirement departs from the 
plain meaning of the Act.6

v. Fleuti, 374 U. S. 449 (1963) (interpreting whether a lawful resident alien 
had made an “entry” within the meaning of 8 U. S. C. § 1101(a)(13)), should 
also guide the determination whether an intervening absence interrupts 
the continuity of physical presence for purposes of § 244(a)(1). 329 F. 
2d, at 816. Kamheangpatiyooth concluded, however, that the principles 
enunciated in Fleuti were only “evidentiary” on the issue of whether a 
lawful resident’s departure meaningfully interrupts his continuous physical 
presence under § 244(a)(1). 597 F. 2d, at 1257.

5 The Court of Appeals also overturned BIA’s finding that respondent 
was not of good moral character, and remanded for reconsideration of that 
issue. 673 F. 2d, at 1018-1020. In addition, it reversed BIA’s finding 
that respondent’s husband had failed to prove that extreme hardship would 
result from his deportation. Id., at 1016-1017. Petitioner questions both 
rulings, but did not seek certiorari review of them. See Brief for Peti-
tioner 8, and n. 5. We accordingly express no opinion on these issues.

6 Respondent contends that the case is moot. Brief for Respondent 1-6. 
She asserts that since her return from Thailand in April 1974, she has been 
physically present in the United States for a continuous period of more 
than seven years. Accordingly, respondent claims that even if the Court 
were to reverse she could obtain suspension of deportation.

Respondent’s mootness argument is without merit. Although respond-
ent has filed a motion with BIA asking that her deportation proceeding be 
reopened, granting of the motion is entirely within BIA’s discretion. See 
8 CFR § 3.2 (1983); INS v. Jong Ha Wang, 450 U. S. 139,143-144, and n. 5 
(1981). Moreover, even if BIA does reopen the proceeding, there is no 
basis in the present record for concluding that BIA will determine that re-
spondent is eligible for suspension of deportation. Counsel’s unsupported 
assertions in respondent’s brief do not establish that respondent could 
satisfy the “continuous physical presence” requirement. In short, we 
have no basis for concluding that the case is or will become moot.
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II
This Court has noted on numerous occasions that “in all 

cases involving statutory construction, ‘our starting point 
must be the language employed by Congress,’ . . . and we 
assume ‘that the legislative purpose is expressed by the ordi-
nary meaning of the words used.’” American Tobacco Co. 
v. Patterson, 456 U. S. 63, 68 (1982), quoting Reiter v. 
Sonotone Corp., 442 U. S. 330, 337 (1979), and Richards v. 
United States, 369 U. S. 1, 9 (1962). The language of 
§ 244(a)(1) requires certain threshold criteria to be met before 
the Attorney General or his delegates, in their discretion, 
may suspend proceedings against an otherwise deportable 
alien. This language plainly narrows the class of aliens who 
may obtain suspension by requiring each applicant for such 
extraordinary relief to prove that he

“has been physically present in the United States for a 
continuous period of not less than seven years immedi-
ately preceding the date of such application, . . . that 
during all of such period he was and is a person of 
good moral character; and is a person whose deportation 
would, in the opinion of the Attorney General, result in 
extreme hardship to the alien or to his spouse, parent, or 
child, who is a citizen of the United States or an alien 
lawfully admitted for permanent residence . . . .” 8 
U. S. C. § 1254(a)(1).

The ordinary meaning of these words does not readily admit 
any “exception[s] to the requirement of seven years of 
‘continuous physica[l] presence’ in the United States to be 
eligible for suspension of deportation.” McColvin v. INS, 
648 F. 2d 935, 937 (CA4 1981).

By contrast, when Congress in the past has intended for a 
“continuous physical presence” requirement to be flexibly 
administered, it has provided the authority for doing so. 
For example, former § 301(b) of the Act, which required two 
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years of “continuou[s] physica[l] presentee]” for maintenance 
of status as a United States national or citizen, provided that 
“absence from the United States of less than sixty days in the 
aggregate during the period for which continuous physical 
presence in the United States is required shall not break the 
continuity of such physical presence.” 86 Stat. 1289, repbal-
ing 71 Stat. 644 (12-month aggregate absence does not break 
continuity of physical presence). The deliberate omission of 
a similar moderating provision in § 244(a)(1) compels the 
conclusion that Congress meant this “continuous physical 
presence” requirement to be administered as written.

Indeed, the evolution of the deportation provision itself 
shows that Congress knew how to distinguish between actual 
“continuous physical presence” and some irreducible mini-
mum of “nonintermittent” presence. Prior to 1940, the At-
torney General had no discretion in ordering deportation, and 
an alien’s sole remedy was to obtain a private bill from Con-
gress. See INS v. Jong Ha Wang, 450 U. S. 139, 140, and 
n. 1 (1981). In 1940, Congress authorized the Attorney Gen-
eral to suspend deportation of aliens of good moral character 
whose deportation “would result in serious economic detri-
ment” to the aliens or their families. See 54 Stat. 672. 
Then, in 1948, Congress amended the statute again to make 
the suspension process available to aliens who “resided con-
tinuously in the United States for seven years or more” and 
who could show good moral character for the preceding five 
years, regardless of family ties. 62 Stat. 1206. Finally, in 
1952, “in an attempt to discontinue lax practices and dis-
courage abuses,” Congress replaced the 7-year “continuous 
residence” requirement with the current 7-year “continuous 
physical presence” requirement. H. R. Rep. No. 1365, 82d 
Cong., 2d Sess., 31 (1952). It made the criteria for suspen-
sion of deportation more stringent both to restrict the oppor-
tunity for discretionary action, see ibid., and to exclude

“aliens [who] are deliberately flouting our immigration 
laws by the processes of gaining admission into the 
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United States illegally or ostensibly as nonimmigrants 
but with the intention of establishing themselves in a 
situation in which they may subsequently have access 
to some administrative remedy to adjust their status to 
that of permanent residents.” S. Rep. No. 1137, 82d 
Cong., 2d Sess., pt. 1, p. 25 (1952).7

Had Congress been concerned only with “nonintermittent” 
presence or with the mere maintenance of a domicile or 
general abode, it could have retained the “continuous resi-
dence” requirement. Instead, Congress expressly opted for 
the 7-year “continuous physical presence” requirement.

The statutory switch from “continuous residence” to “con-
tinuous physical presence” was no simple accident of drafts-
manship. Congress broadened the class of aliens eligible for 
admission to citizenship by requiring only five years’ “con-
tinuous residence” and “physical presence” for at least half 
the period of residency. Concomitantly, it made § 244(a)(1) 
more restrictive; suspensions of deportations are “grossly 
unfair to aliens who await abroad their turn on quota waiting 
lists,”8 and Congress wanted to limit the number of aliens 
allowed to remain through discretionary action.9 The citi-

7See also S. Rep. No. 1515, 81st Cong., 2d Sess., 602 (1950) (criticism of 
the administrative interpretation of the 7-year residence provision).

8H. R. Rep. No. 1365, 82d Cong., 2d Sess., 63 (1952).
9 The 1952 Act also required an alien to show “exceptional and extremely 

unusual hardship” to qualify for suspension of deportation. 66 Stat. 214. 
In 1962, Congress amended § 244(a)(1) to require that the alien show de-
portation would result in “extreme hardship.” 76 Stat. 1248. It retained 
the literal “continuous physical presence” requirement word-for-word, al-
though it added an express exception in § 244(b) for aliens who had served 
at least 24 months’ active service in the Armed Forces.

Just ice  Brenna n  cites various statements, especially those of Senator 
Keating, in the legislative history of the 1962 amendments to support his 
belief that the Act should not be literally interpreted. See post, at 199- 
205. These statements, of course, relate not to the “continuous physical 
presence” requirement, which Congress retained as a strict condition prec-
edent to deportation suspension, but to the “extreme hardship” requirement. 
As Senator Keating himself explained: “Section 244 as amended would
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zenship and suspension-of-deportation provisions are inter-
related parts of Congress’ comprehensive scheme for admit-
ting aliens into this country. We do justice to this scheme 
only by applying the “plain meaning of [§ 244(a)(1)], however 
severe the consequences.” Jay v. Boyd, 351 U. S. 345, 357 
(1956). The Court of Appeals’ inquiry into whether the 
hardship to be suffered upon deportation has been diminished 
by the alien’s absence fails to do so.

Ill
Respondent contends that we should approve the Court of 

Appeals’ “generous” and “liberal” construction of the “con-
tinuous physical presence” requirement notwithstanding the 
statute’s plain language and history. Brief for Respondent 
10 (quoting Kamheangpatiyooth n . INS, 597 F. 2d, at 1256, 
and n. 3). She argues that the Court of Appeals’ construc-
tion is in keeping both with our decision in Rosenberg v. 
Fleuti, 374 U. S. 449 (1963), and with the equitable and ame-
liorative nature of the suspension remedy. We disagree.

A
In Fleuti, this Court held that a lawful permanent resident 

alien’s return to the United States after an afternoon trip to 
Mexico did not constitute an “entry” within the meaning of 
§ 101(a)(13) of the Act.* 7 * * 10 We construed the term “intended” 

permit aliens who have been physically present in the United States for
7 years, or, in more serious cases, for 10 years, to apply to the Attorney
General for a suspension of deportation as under present section 244. The
alien would have to show a specified degree of hardship .... The confer-
ence version of section 244 . . . has continuing future applicability to any 
alien who can satisfy either the 7- or the 10-year physical presence require-
ment in addition to the other criteria for suspension of deportation.” 108 
Cong. Rec. 23448-23449 (1962).

10 8 U. S. C. § 1101(a)(13). That provision defines an “entry” as “any 
coming of an alien into the United States . . . except that an alien having a 
lawful permanent residence in the United States shall not be regarded as 
making an entry into the United States for the purposes of the immigration 
laws if the alien proves to the satisfaction of the Attorney General that his 
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in the statutory exception to the definition of “entry” to mean 
an “intent to depart in a manner which can be regarded 
as meaningfully interruptive of the alien’s permanent resi-
dence.” Id., at 462. We interpreted the statute not to 
allow a lawful resident alien like Fleuti to be excluded “for a 
condition for which he could not have been deported had he 
remained in the country,” id., at 460, because it would sub-
ject the alien to “unsuspected risks and unintended conse-
quences of. . . wholly innocent action.” Id., at 462. Since 
Fleuti had gone to Mexico, without travel documents, for 
only a few hours, we remanded for a determination whether 
his departure had been “innocent, casual, and brief,” and so 
not “meaningfully interruptive” of his permanent residence. 
Id., at 461, 462.

Fleuti is essentially irrelevant to the adjudication of re-
spondent’s § 244(a)(1) suspension application. Fleuti dealt 
with a statutory exception enacted precisely to ameliorate 
the harsh effects of prior judicial construction of the “entry” 
doctrine. See id., at 457-462. By contrast, this case deals 
with a threshold requirement added to the statute specifically 
to limit the discretionary availability of the suspension rem-
edy. See supra, at 190-191. Thus, whereas a flexible ap-
proach to statutory construction was consistent with the con-
gressional purpose underlying § 101(a)(13), such an approach 
would not be consistent with the congressional purpose 
underlying the “continuous physical presence” requirement. 
Ibid.

In Fleuti, the Court believed that Congress had not consid-
ered the “meaningless and irrational hazards” that a strict 
application of the “entry” provision could create. Thus, it 
inferred that Congress would not have approved of the other-

departure to a foreign port or place or to an outlying possession was not 
intended or reasonably to be expected by him . . . .”

The question of an “entry” may properly be determined in an exclusion, 
as well as a deportation, hearing. See Landon v. Plasencia, 459 U. S. 21 
(1982)/
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wise harsh consequences that would have resulted to Fleuti. 
See 374 U. S., at 460-462. Here, by contrast, we have every 
reason to believe that Congress considered the harsh con-
sequences of its actions. Congress expressly provided a 
mechanism for factoring “extreme hardship” into suspension 
of deportation decisions. We would have to ignore the clear 
congressional mandate and the plain meaning of the statute 
to find that Fleuti is applicable to the determination whether 
an otherwise deportable alien has been “physically present in 
the United States for a continuous period of not less than 
seven years . . . .” 8 U. S. C. § 1254(a)(1).11 We refuse 
to do so.

We also note, though it is not essential to our decision, that 
Fleuti involved the departure of a lawful resident alien who, 
but for his departure, otherwise had a statutory right to re-
main in this country. This case, by contrast, deals with the 
departure of an unlawful alien who could have been deported 
even had she remained in this country. Such an alien has no 
basis for expecting the Government to permit her to remain 
in the United States or to readmit her upon her return from 
foreign soil. Thus, respondent simply is not being excluded 
“for a condition for which [she] could not have been deported 
had [she] remained in the country . . . .” 374 U. S., at 460.11 12

11 In INS v. Jong Ha Wang, this Court observed that a narrow interpre-
tation of the term “extreme hardship” was “consistent with the ‘extreme 
hardship’ language, which itself indicates the exceptional nature of the sus-
pension remedy.” 450 U. S., at 145. Similarly, we find only the plain 
meaning of the “continuous physical presence” requirement to be consist-
ent with the exceptional nature of the suspension remedy.

12 The other Courts of Appeals, even though uncertain about Fleuti’s 
application to § 244(a)(1), have routinely rejected suspension of deporta-
tion applications of unlawful aliens who literally have not been physically 
present in the United States for a continuous period of seven years. See, 
e. g., Fidalgo/Velez v. INS, 697 F. 2d 1026 (CA11 1983); McColvin n . INS, 
648 F. 2d 935 (CA4 1981); Heitland v. INS, 551 F. 2d 495 (CA2), cert, 
denied, 434 U. S. 819 (1977).
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B
Respondent further suggests that we approve the Court of 

Appeals’ articulation of the “continuous physical presence” 
standard—that an absence is “meaningfully interruptive” 
only when it increases the risk and reduces the hardship of 
deportation—as consistent with the ameliorative purpose of, 
and the discretion of the Attorney General to grant, the sus-
pension remedy. Brief for Respondent 6-11. Respondent’s 
suggestion is without merit.

Although § 244(a)(1) serves a remedial purpose, the liberal 
interpretation respondent suggests would collapse §244 
(a)(l)’s “continuous physical presence” requirement into its 
“extreme hardship” requirement and read the former out of 
the Act. The language and history of that section suggest 
that “continuous physical presence” and “extreme hardship” 
are separate preconditions for a suspension of deportation. 
See n. 9, supra. It strains the statutory language to construe 
the “continuous physical presence” requirement as requiring 
yet a further assessment of hardship.

It is also clear that Congress intended strict threshold cri-
teria to be met before the Attorney General could exercise 
his discretion to suspend deportation proceedings. Con-
gress drafted §244(a)(l)’s provisions specifically to restrict 
the opportunity for discretionary administrative action. Re-
spondent’s suggestion that we construe the Act to broaden 
the Attorney General’s discretion is fundamentally inconsist-
ent with this intent. In INS v. Jong Ha Wang, we rejected 
a relaxed standard for evaluating the “extreme hardship” 
requirement as impermissibly shifting discretionary authority 
from INS to the courts. 450 U. S., at 146. Respondent’s 
suggestion that we construe the Act to broaden the Attorney 
General’s discretion analogously would shift authority to 
relax the “continuous physical presence” requirement from 
Congress to INS and, eventually, as is evident from the 
experience in this case, to the courts. We must therefore
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reject respondent’s suggestion as impermissible in our tri-
partite scheme of government.13 Congress designs the im-
migration laws, and it is up to Congress to temper the laws’ 
rigidity if it so desires.

IV
The Court of Appeals’ approach ignores the plain meaning 

of § 244(a)(1) and extends eligibility to aliens whom Congress 
clearly did not intend to be eligible for suspension of deporta-
tion. Congress meant what it said: otherwise deportable 
aliens must show that they have been physically present in 
the United States for a continuous period of seven years 
before they are eligible for suspension bf deportation. The 
judgment of the Court of Appeals therefore is

Reversed.

Justi ce  Bren nan , with whom Justic e Mars hal l  and 
Justi ce  Steven s  join, concurring in the judgment.

The Court today holds that an unexplained 3-month absence 
from the United States disqualifies an alien from eligibility 
for relief from deportation under § 244(a)(1) of the Immigra-
tion and Nationality Act (Act), 8 U. S. C. § 1254(a)(1), ante, 
this page, and further, that our decision inRosenberg v. Fleuti, 
374 U. S. 449 (1963), is essentially irrelevant in the § 244(a)(1) 
context, ante, at 192-194. I agree with both of these con-
clusions. In the process of reaching them, however, the 
Court seems to imply that Congress intended the term “con-

13 The Solicitor General admits that prior to “the Ninth Circuit’s decision 
in 1964 in Wadman v. INS, 329 F. 2d 812, the lower courts and the Board 
of Immigration Appeals generally applied a strict, literal interpretation of 
the ‘continuous physical presence’ language in Section 244(a)(1) and held 
ineligible for suspension of deportation any alien who was absent from the 
United States during the seven year period, without regard to the cir-
cumstances surrounding the absence.” Brief for Petitioner 11-12 (citing 
cases). Our decision today frees INS from the strictures of Wadman and 
interprets the language as Congress has written it. Contrary to Just ice  
Bren nan ’s  suggestion, see post, at 197, neither we nor INS have author-
ity to create “ ‘room for flexibility in applying’ ” § 244(a)(1) when the lan-
guage chosen by Congress and its purpose are otherwise.
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tinuous” in the phrase “physically present. . . for a continu-
ous period” to be interpreted literally, ante, at 189, 195-196. 
If that is what the Court implies, the status of temporary ab-
sences far different from the one at issue in this case—for ex-
ample, a short vacation in Mexico, see Wadman v. INS, 329 
F. 2d 812 (CA9 1964), an inadvertent train ride through Can-
ada while en route from Buffalo to Detroit, see Di Pasquale 
v. Kamuth, 158 F. 2d 878 (CA2 1947), a trip to one’s native 
country to tend to an ailing parent, or some other type of 
temporary absence that has no meaningful bearing on the at-
tachment or commitment an alien has to this country—would 
presumably be treated no differently from the absence at 
issue today. Because such absences need not be addressed 
to decide this case, and, in any event, because I believe that 
Congress did not intend the continuous-physical-presence re-
quirement to be read literally, I part company with the Court 
insofar as a contrary interpretation may be implied.

I
In this case, the Immigration and Naturalization Service 

(INS) argues that the Court of Appeals has taken too liberal a 
view of the continuous-physical-presence requirement. It 
does not argue, however, that the requirement should be 
interpreted literally; nor does it brief the question whether 
literally continuous, physical presence should be a prereq-
uisite to suspension of deportation. Indeed, at oral argu-
ment, counsel for the INS stated that “the [INS] believes that 
there is room for flexibility in applying [§ 244(a)(1)].” Tr. of 
Oral Arg. 8.1 In light of this express position of the INS, 
the agency charged with responsibility for administering the 
immigration laws, as well as the fact that respondent’s unex-
plained 3-month absence from the United States plainly dis-

1 Since at least 1967, the INS has interpreted the continuous-physical-
presence requirement flexibly. Matter of Wong, 12 I. & N. Dec. 271 
(1967). Prior to 1967, the INS had purported to adopt a literal interpreta-
tion but had declined to apply that interpretation consistently. See n. 3, 
infra.
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qualifies her for relief under any reasonable interpretation of 
§ 244(a)(1), I would not address, by implication or otherwise, 
the question whether the continuous-physical-presence re-
quirement was meant to be interpreted literally.

II
Moreover, if we are to understand that the Court implicitly 

approves of a literal interpretation of the statute, the error of 
its analysis is patent. It is a hornbook proposition that “[a]ll 
laws should receive a sensible construction. General terms 
should be so limited in their application as not to lead to injus-
tice, oppression, or an absurd consequence. It will always, 
therefore, be presumed that the legislature intended excep-
tions to its language, which would avoid results of this char-
acter. The reason of the law in such cases should prevail 
over its letter.” United States v. Kirby, 7 Wall. 482, 486-487 
(1869). See also Helvering v. Hammel, 311 U. S. 504, 510 
(1941); United States v. Katz, 271 U. S. 354, 362 (1926). In 
a case such as this, in which a literal interpretation of a 
statutory provision may indeed lead to absurd consequences, 
supra, at 197, we must look beyond the terms of the provi-
sion to the underlying congressional intent. And in this 
case, the legislative history of §244, far from compelling 
a wooden interpretation of the statutory language, in fact 
indicates that Congress intended the continuous-physical-
presence requirement to be interpreted flexibly.

The Court suggests a contrary conclusion based on two 
factors: First, the fact that Congress enacted the continuous- 
physical-presence requirement in 1952 in response to abuses 
of the more lenient “residence” requirement, which had been 
in effect since 1948; and second, the fact that former § 301(b) 
of the Act, which imposed a 2-year continuous-physical-pres-
ence requirement upon foreign-bom citizens seeking to avoid 
the loss of their citizenship, explicitly provided that “absence 
from the United States of less than sixty days . . . shall not 
break the continuity of such physical presence. ” Ante, at 189- 
191. But plainly, neither of these aspects of the Act’s legis-
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lative history sheds meaningful light on the issue of whether 
the term “continuous” should be interpreted literally. It 
is true, of course, that Congress replaced the “residence” 
requirement with the continuous-physical-presence require-
ment in order to prevent abuses, as the Court states, ante, at 
190-191, but the abuses identified by Congress are hardly in 
the nature of a vacation in Mexico, a train ride through Can-
ada, or other similar absences that would defeat eligibility for 
relief under a literal reading of § 244(a)(1). Instead, Con-
gress sought to prevent much more substantial abuses, such 
as a situation described in the Senate Report on the Act, in 
which an alien “has a total of 7 years’ residence in the United 
States [but] the alien has been out of the United States for as 
long as 2 years during the last 7 years.” S. Rep. No. 1515, 
81st Cong., 2d Sess., 602 (1950). Furthermore, although 
it is true that the 60-day leeway allowed under § 301(b) for 
foreign-bom citizens has no counterpart in § 244(a)(1), this 
only indicates that Congress was unwilling to provide such 
generous and unrestricted leeway to aliens seeking suspen-
sion of deportation. It surely does not indicate that Con-
gress intended every type of absence—however innocent or 
brief—to defeat an alien’s eligibility for relief. Finally, as 
the Court implicitly acknowledges, there is no direct state-
ment in the legislative history of the 1952 Act to indicate that 
Congress intended to have the term “continuous” interpreted 
literally. It follows, then, that there is simply no support for 
giving § 244(a)(1) a literal interpretation.

Indeed, there is direct support for precisely the opposite 
conclusion in the legislative history of the 1962 amendments 
to the Act, in which Congress rewrote §244. The current 
version of §244, which barely resembles the original 1952 
provision but which retains the continuous-physical-presence 
requirement, was enacted as part of those amendments.2 It

2 Major commentators in this field have referred to the 1962 amendments 
as a “drasti[c] revis[ion]” of § 244. 2 C. Gordon & H. Rosenfield, Immigra-
tion Law and Procedure § 7.9a (1983).
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is the congressional intent underlying the 1962 amendments, 
therefore, that is central to the question whether Congress 
meant to have the continuous-physical-presence requirement 
applied literally. And the legislative history of those amend-
ments, whether viewed as reflecting the 1952 congressional 
understanding of the continuous-physical-presence require-
ment, or as establishing a new understanding in the 1962 
revision, reveals an express congressional intent to have the 
term “continuous” interpreted more flexibly than a literal 
definition of the term would imply. Moreover, prior to the 
1962 amendments, the only Court of Appeals that had occa-
sion to interpret the continuous-physical-presence require-
ment held that the term “continuous” was not intended to be 
interpreted literally. McLeod v. Peterson, 283 F. 2d 180 
(CA3 1960). In that case, the court reversed a decision of 
the INS, holding that an 8-month absence from the United 
States “does not interrupt the continuity of . . . presence in 
the United States within the meaning of [§ 244],” under cir-
cumstances in which the INS had induced the alien to leave 
the country without the authority to do so. Id., at 187. In 
explaining its decision, the court stated that § 244 had “suffi-
cient flexibility to permit a rational effecting of the congres-
sional intent.” Ibid. Of course, when Congress enacts a 
new law that incorporates language of a pre-existing law, 
Congress may be presumed to have knowledge of prior judi-
cial interpretations of the language and to have adopted that 
interpretation for purposes of the new law. Merrill Lynch, 
Pierce, Fenner & Smith, Inc. v. Curran, 456 U. S. 353, 382, 
n. 66 (1982); Lorillard v. Pons, 434 U. S. 575, 580-581 (1978). 
Therefore, even in the absence of explicit indications of 
legislative intent, we would be justified in concluding that 
Congress intended to have the continuous-physical-presence 
requirement interpreted flexibly.3

3 Prior to the 1962 amendments, the INS generally purported to inter-
pret the continuous-physical-presence requirement literally, but on at least 
one occasion, the agency expressly declined to follow through with the lit-
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In any event, there are explicit indications in the legis-
lative history of the 1962 amendments that Congress did not 
intend to enact a literal continuous-physical-presence re-
quirement. The 1962 amendments originated as S. 3361. 
As introduced, the bill contained a provision that would have 
amended § 249 of the Immigration and Nationality Act. Sec-
tion 249, which originated in 1929, allows the Attorney Gen-
eral to confer permanent-residence status upon an alien who 
meets certain qualifications, such as “good moral character,” 
and establishes that he or she has resided in the United 
States since a statutorily provided date. S. 3361, 87th 
Cong., 2d Sess., §4 (1962). At the time of the 1962 amend-
ments, the operative date was June 28, 1940, and S. 3361, as 
introduced, would have moved that date up to December 24, 
1952. Under the Senate bill, therefore, relief from deporta-
tion would have been available to an alien who simply estab-
lished “residence” since 1952, without regard to whether his 
or her physical presence in this country was literally continu-
ous. The House, however, declined to amend §249. In-
stead, the House sent to the Conference Committee a bill 
that differed from the Senate bill in that it left June 28, 1940, 
as the operative date of entry for relief under that sec-
tion. 108 Cong. Rec. 22608-22609 (1962). The Conference 
Committee, however, compromised between the House and 
Senate versions of the bill by adopting an amendment to 
§ 244, instead of an amendment to § 249. And it is that com-
promise that became the current version of §244.* 4

Basically, the new § 244 differed from the 1952 version in 
two respects. First, it compressed a complicated system, in 
which eligible aliens had to meet one of five different sets

eral approach. Matter of J— M----- D------ , 7 I. & N. Dec. 105 (1956).
In explanation, the INS stated that “a statute should be construed so as to 
carry out the intent of the legislature, although such construction may 
seem contrary to the letter of the statute.” Id., at 107.

4 The June 28,1940, date was left unchanged by the Conference Commit-
tee bill.
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of requirements for relief, depending on the cause of their 
deportability, into a simple two-category system based es-
sentially on the severity of the reason giving rise to de-
portability. For example, under the 1962 provision, aliens 
who are deportable for less severe offenses have to meet 
a 7-year continuous-physical-presence requirement, see 8 
U. S. C. § 1254(a)(1), and those who are deportable for more 
severe offenses have to meet a 10-year continuous-physical- 
presence requirement. See § 1254(a)(2). Second, the new 
§ 244 modified the hardship requirement for aliens who com-
mitted less severe offenses from one of “exceptional and 
extremely unusual hardship” to one of “extreme hardship.” 

In explaining the intent of the conferees, the Conference 
Report stated that “[t]he now proposed language is designed 
to achieve the purpose envisaged by the Senate in a modified 
manner.” H. R. Conf. Rep. No. 2552, 87th Cong., 2d Sess., 
4 (1962).5 That is to say, §244, as revised, was intended 
to extend relief from deportation to aliens residing in the 
United States since 1952, at the earliest. The Report then 
went on to explain that by revising § 244, rather than § 249, 
this liberalization of relief would be constrained by two fac-
tors that were already built into the first, but not the second, 
provision. Those factors were, first, a requirement that the 
Attorney General find that deportation would result in per-
sonal hardship before granting relief, and, second, a require-
ment that all grants of relief be subject to congressional 
review.

When the Conference Committee’s compromise was re-
ported on the House floor, one manager stated that “we 
largely restore title 3 of the Smith Act of 1940 ... as the 
guide for the purpose of making a determination of eligibility 
and obtaining the approval of the Congress for the ruling of 
the Attorney General,” 108 Cong. Rec. 23421 (1962) (state-
ment of Rep. Walter), and another simply restated the Con-

5 Accord, 2 C. Gordon & H. Rosenfield, supra ri. 2.
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ference Report’s emphasis on the congressional-review and 
personal-hardship provisions of the Conference bill, id., at 
23423 (statement of Rep. Feighan). The reference to the 
Smith Act, formally titled the Alien Registration Act of 1940, 
is particularly significant because that statute, which con-
tained the original suspension-of-deportation remedy, did not 
impose a continuous-physical-presence requirement. 54 
Stat. 672.6 Under the Smith Act, residence in the United 
States provided a sufficient basis for the Attorney General to 
grant suspension of deportation. It is difficult to see, there-
fore, how this history suggests that the House intended to 
impose a literal continuous-physical-presence requirement.

Similarly, various statements made by Senators debating 
the Conference Committee’s version of the bill belie the 
presence of any intent to impose a strict continuous-physical- 
presence requirement as a prerequisite to relief. For in-
stance, one of the managers of the bill on the Senate floor, 
Senator Keating, stated that “[n]o person who would have 
been eligible for administrative relief under section 249 as the 
Senate proposed and amended it, would be excluded from 
consideration for relief under section 244 as the conference 
report now proposes to amend it.” 108 Cong. Rec. 23448
(1962).  As pointed out above, under the Senate’s original 
proposal, §249 would have covered aliens who resided in 
the United States since December 24, 1952, regardless of 
whether their residence amounted to a “continuous physical 
presence.” Senator Keating, therefore, was clearly stating 
that such aliens would be eligible for suspension of deporta-
tion under § 244 as rewritten by the Conference Committee, 
even though some of them undoubtedly had left the country 
temporarily during their period of residency here. Accord-

6 Actually, it was Title 2, not Title 3, of that Act that authorized the sus-
pension of deportation. Title 3 had nothing to do with relief from deporta-
tion of any kind. I must assume, therefore, that the reference to “Title 3” 
was a misstatement.
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ingly, unless we are willing to decide that the explanation of 
the statute provided by one of its principal sponsors was, 
for some reason, flatly wrong, we cannot conclude that the 
continuous-physical-presence requirement, as enacted in 
1962, was intended to be interpreted literally.7

To be sure, we gain only limited insight into congressional 
intent from statements made during floor debate and from 
conference reports, but we have always relied heavily upon 
authoritative statements by proponents of bills in our search 
for the meaning of legislation. Lewis v. United States, 445 
U. S. 55, 63 (1980); FEA v. Algonquin SNG, Inc., 426 U. S. 
548, 564 (1976). Of necessity, this is particularly true where, 
as here, a provision was introduced into a bill by a confer-
ence committee. The remarks of Senator Keating and the 
House managers, therefore, plainly illuminate Congress’ in-
tent to achieve largely what an updating of § 249 would have 
achieved, except that the Attorney General was to be con-
strained by a personal-hardship requirement and congres-
sional review.

It seems inescapable, therefore, that Congress did not in-
tend to have the continuous-physical-presence requirement 
interpreted literally. Instead, under a proper construction 
of § 244(a)(1), the INS should remain free to apply the require-
ment flexibly, unconstrained by any limitation Rosenberg v.

7 In light of the language that Congress enacted in 1962 and the historical 
development of that language, see ante, at 190-191, we would have to con-
clude that Senator Keating’s rhetoric was somewhat inaccurate to the ex-
tent that it implies that continuous physical presence means residence. 
This inaccuracy, however, does not detract from the basic point that Con-
gress was not thinking in literal terms when it enacted § 244. If Congress 
did intend the term “continuous” to be interpreted literally, surely Senator 
Keating would not have been able to make the statement he made in sup-
port of the bill, at least not without some rejoinder.

In support of its interpretation, the Court inexplicably points to another 
sentence of Senator Keating’s remarks in which he used the term “physi-
cally present.” Ante, at 191-192, n. 9. In that statement, the Senator 
did not, of course, define the meaning of those words—the issue in this 
case—or even employ the entire phrase with which we are concerned.
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Fleuti, 374 U. S. 449 (1963), may have imposed. Indeed, 
in substance, this interpretation conforms with the position 
of the INS since at least 1967, see Matter of Wong, 12 I. & 
N. Dec. 271 (1967), and is apparently the position to which 
the agency continues to adhere. See supra, at 197, and n. 1.

Ill
-Because the Court’s opinion seems to interpret the Immi-

gration and Nationality Act in a way that is not briefed by 
the parties, is unnecessary to decide this case, is contrary to 
the view of the agency with principal responsibility for 
administering the Act, is unsupported by the statute’s leg-
islative history, and would certainly produce unreasonable 
results never envisioned by Congress, I cannot join the 
Court’s opinion, but concur only in the judgment.
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COMMISSIONER OF INTERNAL REVENUE v. 
ENGLE et  ux.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SEVENTH CIRCUIT

No. 82-599. Argued October 11, 1983—Decided January 10, 1984*

In response both to the public outcry concerning the United States’ grow-
ing dependence on foreign energy and to the alleged excessive profits 
that major integrated oil companies were earning, the Tax Reduction 
Act of 1975 repealed, as applied to the major integrated oil companies, 
the percentage depletion allowance authorized as a deduction from tax-
able income, but exempted independent producers and royalty owners 
from the repeal so as to encourage domestic production of oil and gas. 
The Act added § 613A to the Internal Revenue Code. That section pro-
vides that a percentage depletion allowance under § 611 for such inde-
pendent producers and royalty owners shall be computed in accordance 
with § 613 “with respect to ... so much of the taxpayer’s average daily 
production of domestic crude oil as does not exceed the taxpayer’s 
depletable oil quantity” and “depletable natural gas quantity.” During 
1975, respondents (husband and wife) in No. 82-599 assigned their oil 
and gas leases to third parties, while retaining overriding royalties. As 
partial consideration for these assignments, respondents received $7,600 
in advance royalties. This constituted the entire income received from 
the property in 1975 since there was no oil and gas production that year. 
On their joint federal income tax return for 1975, respondents claimed a 
percentage depletion deduction equal to 22% of the advance royalties. 
The Commissioner of Internal Revenue disallowed the deduction be-
cause the advance royalties were not received “with respect to” any 
“average daily production” of oil or gas. The Tax Court upheld this 
determination, but the Court of Appeals reversed. In No. 82-774, peti-
tioner joint owners leased their oil and gas interests in 1975 to various 
lessees. Under the leases petitioners were to receive both royalties 
from oil and gas produced and annual cash bonuses even if no oil or gas 
was produced. In 1976, oil and gas was discovered on the property and 
was produced in substantial amounts. Petitioners claimed depletion de-
ductions on both the bonuses and the royalties received in that year.

*Together with No. 82-774, Farmar et al v. United States, on certiorari 
to the Court of Claims.
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The Commissioner disallowed the deduction on the bonuses, again be-
cause they were not received “with respect to” any “average daily pro-
duction.” After paying the resulting deficiencies, petitioners filed a suit 
for refund in the Court of Claims, which held for the Commissioner.

Held: Section 613A was not intended to deny the allowance for percentage 
depletion on advance royalty or lease bonus income altogether; rather, 
§§ 611-613A entitle taxpayers to such an allowance at some time during 
the productive life of the lease. Pp. 214-227.

(a) Any reasonable interpretation of § 613A must harmonize with the 
section’s goal of subsidizing the combined efforts of small producers and 
royalty owners in the exploration and production of the Nation’s oil and 
gas resources. The Commissioner’s interpretation—under which tax-
payers would receive percentage depletion on income derived from oil 
and gas interests only if the payment associated with that income could 
be attributed directly to specific units of production, and which anoma-
lously suggests that a Congress intent on increasing domestic produc-
tion by small producers included substantial economic disincentives in 
the same legislation—does not comport with this goal. By contrast, 
allowing percentage depletion on all qualified income makes available 
the maximum public subsidy that Congress was willing to provide. 
Pp. 217-220.

(b) The legislative history of §613A discloses a clear congressional 
intent to retain the percentage depletion rules that existed in 1975, 
and under which taxpayers leasing their interests in mineral depos-
its were entitled to a percentage depletion on any bonus or advance 
royalty whether there was production of the underlying mineral or not. 
Pp. 220-223.

(c) When § 613A is considered together with related Code sections and 
in light of the legislative history, it is clear that Congress did not mean to 
withdraw the percentage depletion on lease bonuses or advance royalty 
income arising from oil and gas properties. Section 613A clearly pro-
vides that income attributable to production over a certain level will not 
be eligible for percentage depletion, but nothing in the statute bars such 
a depletion on income received prior to actual production. To the con-
trary, so long as the income can be attributed to production below the 
established ceilings, lease bonuses and royalty income come within the 
four corners of the percentage depletion provisions. Pp. 223-224.

(d) Since the Commissioner’s interpretation is unreasonable, this 
Court will not defer to it. The Commissioner has not shown any “insur-
mountable” practical problems that would render his position more ten-
able. While § 613A’s various production requirements and limitations 
make accurate calculation of percentage depletion allowances difficult 
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in the absence of production figures, these problems can be resolved in 
a number of reasonable ways, as, for example, by requiring lessors to 
defer depletion deductions to years of actual production or to adjust 
deductions taken with amended returns. The Commissioner cannot re-
solve the practical problems by eliminating the allowances altogether. 
Pp. 224-227.

No. 82-599, 677 F. 2d 594, affirmed; No. 82-774, 231 Ct. Cl. 642, 689 F. 2d 
1017, reversed and remanded.

O’Con no r , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Pow el l , Rehn qu ist , and Ste ve ns , JJ., joined. Bla ckmu n , 
J., filed a dissenting opinion, in which Bren na n , Whit e , and Marsh all , 
JJ., joined, post, p. 228.

Carter G. Phillips argued the cause for petitioner in 
No. 82-599 and for the United States in No. 82-774. On 
the briefs were Solicitor General Lee, Assistant Attorney 
General Archer, Stuart A. Smith, and Jonathan S. Cohen.

Marvin K. Collie argued the cause for petitioners in 
No. 82-774. With him on the brief were William M. Linden 
and James A. Carter.

Thomas J. Donnelly argued the cause for respondents in 
No. 82-599. With him on the brief was Michael J. Conlan.

Justic e O’Con no r  delivered the opinion of the Court.
These consolidated cases present the question whether 

§§611-613A of the Internal Revenue Code (Code), 26 
U. S. C. §§611-613A, entitle taxpayers to an allowance for 
percentage depletion on lease bonus or advance royalty in-
come received from lessees of their oil and gas mineral 
interests.

I
A

Ever since enacting the earliest income tax laws, Congress 
has subsidized the development of our Nation’s natural re-
sources. Toward this end, Congress has allowed holders of 
economic interests in mineral deposits, including oil and gas 
wells, to deduct from their taxable incomes the larger of two 
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depletion allowances: cost or percentage.1 Under cost deple-
tion, taxpayers amortize the cost of their wells over their 
total productive lives.1 2 Under percentage depletion, tax-
payers deduct a statutorily specified percentage of the “gross 
income” generated from the property, irrespective of actual 
costs incurred.3 Through these depletion provisions, Con-
gress has permitted taxpayers to recover the investments 
they have made in mineral deposits and to generate addi-
tional capital for further exploration and production of the 
Nation’s mineral resources.

Taxpayers have historically preferred the allowance for 
percentage, as opposed to cost, depletion on wells that are 
good producers because the tax benefits are significantly 
greater. Prior to 1975, it was well settled that taxpayers 
leasing their interests in mineral deposits to others were 
entitled to percentage depletion on any bonus4 or advance 

1 Originally, Congress authorized only a cost depletion allowance. See 
38 Stat. 172-173 (1913). However, in the Revenue Act of 1918, it 
amended the Code to allow taxpayers to calculate depletion based on the 
discovery value of their mineral deposits. See 40 Stat. 1067-1068. When 
discovery value depletion proved difficult to administer, Congress elimi-
nated it in favor of the percentage depletion allowance. See 44 Stat, (part 
2) 16 (1926).

For a detailed study of the history of percentage depletion, see Baker, 
The Nature of Depletable Income, 7 Tax L. Rev. 267 (1952).

2 See 26 U. S. C. § 612. The annual cost depletion deduction generally is 
calculated by multiplying the cost of the mineral interest by the ratio of the 
units sold in a taxable year to the total estimated recoverable reserves. 
See 26 CFR § 1.611-2(a) (1983).

3 See 26 U. S. C. § 613. Section 613(a) provides that “the allowance for 
depletion . . . shall be the percentage ... of the gross income from the 
property excluding from such gross income an amount equal to any rents or 
royalties paid or incurred by the taxpayer in respect of the property. 
Such allowance shall not exceed 50 percent of the taxpayer’s taxable 
income from the property (computed without allowance for depletion).”

4 A lease bonus is “the cash consideration paid by the lessee for the exe-
cution of an oil and gas lease by a landowner. . . . Bonus is usually figured 
on a per acre basis.” 8 H. Williams & C. Meyers, Oil and Gas Law 65 
(1982).
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royalty5 received, whether there was production of the 
underlying mineral or not. Thé bonus was regarded as 
“payment in advance for oil and gas to be extracted,” 
Herring v. Commissioner, 293 U. S. 322, 324 (1934), and 
the advance royalty was considered a “return pro tanto 
of [the lessor’s] capital investment in the oil in anticipation 
of its extraction . . . .” Palmer v. Bender, 287 U. S. 551, 
559 (1933). Though the Commissioner of Internal Revenue 
had once argued that the allowance should not apply to such 
income,6 this Court determined that both lease bonuses and 
advance royalties constituted “gross income from property” 
and accordingly were subject to percentage depletion. See 
Herring v. Commissioner, supra, at 327-328. The depletion 
was based on the income received from the property, and 
not, at least in the short run, on the production of the 
substance itself. 293 U. S., at 327-328.

Even under pre-1975 law, however, depletion deductions 
eventually had to be attributed to actual production. Les-
sors receiving bonus or advance royalty income without oil or 
gas being produced during the life of the lease have been 
required to recapture their depletion deductions and restore 
the previously deducted amounts to income. See Douglas 
v. Commissioner, 322 U. S. 275, 285 (1944). Furthermore, 

5 An advance royalty is simply a prepayment of the landowner’s share of 
production, in kind or in value, free of the expenses of production. Id., at 
656-657.

6 The Commissioner interpreted the pertinent section of the 1926 Code, 
which provided an allowance for percentage depletion only “[i]n the case of 
oil and gas wells,” see 44 Stat, (part 2) 16, not to entitle taxpayers to per-
centage depletion in situations where no such well existed. Since a well 
does not technically exist prior to actual production, the Commissioner con-
tended that the percentage depletion provision did not apply to lease bonus 
or advance royalty income, which by definition precedes production. The 
Commissioner would have allowed percentage depletion only if future 
production were practically assured, or in fact obtained, during the 
taxable year. See G. C. M. 11384, XII-1 Cum. Bull. 64 (1933), revoked 
by G. C. M. 14448, XIV-1 Cum. Bull. 98 (1935).
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since only one percentage depletion allowance is statutorily 
authorized for each dollar of oil and gas income, lessees have 
always been required to reduce their allowances by any bo-
nuses or advance royalties paid to lessors. See Helvering 
v. Twin Bell Oil Syndicate, 293 U. S. 312 (1934). Thus, 
prior to 1975, those who held economic interests in mineral 
deposits, large or small, were entitled to a single percentage 
depletion deduction for all income from the property, in-
cluding lease bonus and advance royalty income, so long as 
oil or gas was eventually extracted from the land.

The 1970’s, however, brought about an abrupt redirection 
in the Nation’s energy policy. Escalating energy prices and 
the Arab oil embargo awakened the public to the Nation’s 
growing reliance on foreign energy sources. Some thought 
the major integrated oil companies were reaping excessive oil 
and gas profits at the public’s expense, while reinvesting 
little of their concomitant tax depletion subsidies in domes-
tic energy production.7 Congress responded to this public 
outcry by repealing the percentage depletion allowance as 
applied to the major integrated oil companies. See Tax Re-
duction Act of 1975, Pub. L. 94-12, 89 Stat. 26, 47-53. At 
the same time, however, it exempted independent producers 
and royalty owners from the repeal to encourage domestic 
production. In new § 613A, Congress provided that

“. . . the allowance for depletion under section 611 
shall be computed in accordance with section 613 with 
respect to—

“(A) so much of the taxpayer’s average daily pro-
duction of domestic crude oil as does not exceed the tax-
payer’s depletable oil quantity; and

7 See, e. g., 121 Cong. Rec. 7239-7244 (1975) (statement of Sen. Hol- 
lings); id., at 7244-7248 (statement of Sen. Ribicoff); id., at 7267 (state-
ment of Sen. Cranston); see generally Landis, The Impact of the Income 
Tax Laws on the Energy Crisis: Oil and Congress Don’t Mix, 64 Calif. L. 
Rev. 1040, 1042-1048 (1976).
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“(B) so much of the taxpayer’s average daily produc-
tion of domestic natural gas as does not exceed the tax-
payer’s depletable natural gas quantity;
“and the applicable percentage (determined in accord-
ance with the table contained in paragraph (5)) shall be 
deemed to be specified in subsection (b) of section 613 for 
purposes of subsection (a) of that section.” 26 U. S. C. 
§ 613A(c)(l).8

Thus, beginning with tax year 1975, only taxpayers who met 
the terms of this new provision were eligible for the percent-
age depletion allowance.9

B
During 1975, Fred Engle and his wife assigned their two 

Wyoming oil and gas leases to third parties, retaining over-
riding royalties in each lease. As partial consideration for 
these assignments, the Engles received a total of $7,600 in 
advance royalties. This $7,600 constituted the entire income 
the Engles received from the property in 1975 since there 
was no oil and gas production that year. On their joint 
federal income tax return for 1975, the Engles claimed a per-
centage depletion deduction equal to 22% of the advance roy-
alties received. The Commissioner disallowed the deduction 
because the advance royalties were not received “with 
respect to” any “average daily production” of oil or gas as, in 
his view, was required by the 1975 amendments to the Code.

The Tax Court, with one judge dissenting, upheld the 
Commissioner’s determination. 76 T. C. 915 (1981). It 
agreed that new §613A tied the oil and gas percentage 

8 Congress defined the taxpayer’s “average daily production” of oil or 
gas to be the aggregate production from the property during the taxable 
year divided by the number of days in the taxable year. See 26. U. S. C. 
§ 613A(c)(2)(A).

9 In other paragraphs of new § 613A, Congress designated certain gradu-
ally decreasing rates and depletable quantities that independent producers 
and royalty owners are to use in calculating their allowances. See 26 
U. S. C. §§ 613A(c)(3), (5).
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depletion allowance to actual production and that the Engles’ 
advance royalty receipts were not attributable to such pro-
duction.10 But the Court of Appeals for the Seventh Circuit 
reversed. 677 F. 2d 594 (1982). It found that Congress’ 
motivation in retaining the percentage depletion allowance 
for “small producers”—namely, to subsidize domestic energy 
development—was equally applicable to advance royalties 
received by lessors. Id., at 600. The Court of Appeals 
therefore held that, in light of this motivation and the Code’s 
longstanding treatment of advance royalties, new §613A 
should be interpreted to authorize a percentage depletion al-
lowance on advance royalties received, so long as there even-
tually was production from the property. Id., at 601-602.

Also during 1975, the families of Philip D. Farmar and 
A. A. Sugg, joint owners of 46,515 acres of land in Irion 
County, Tex., leased their oil and gas interests to various 
lessees. Under the leases, the Farmars and Suggs were to 
receive as royalties 20% of all oil and gas produced and sold 
from the property or 20% of the value of all oil and gas pro-
duced from the leases. The leases also provided that the 
Farmars and Suggs were to receive annual cash bonuses, 
beginning with a small sum in 1975 and continuing with large 
sums through 1979, over the life of the lease. These bonuses 
were payable even if no oil or gas was produced from the 
property. In 1976, oil and gas was discovered on the Irion 
property and was produced in substantial amounts. The 
Farmars and Suggs claimed percentage depletion deductions 
on both the bonuses and royalties received in that year. The 
Commissioner disallowed the percentage depletion deduc-
tions on the lease bonuses, again because income of this 
type was not received “with respect to” any “average daily 
production.”

10 In a separate determination, the Tax Court held that lease bonuses, 
like advance royalties, were not subject to the allowance for percentage 
depletion. See Glass v. Commissioner, 76 T. C. 949 (1981).
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After paying the resulting deficiencies, the Farmars and 
Suggs filed a consolidated suit for refund in the Court of 
Claims. The Court of Claims held for the Commissioner. 
231 Ct. Cl. 642, 689 F. 2d 1017 (1982). It concluded that 
“[tjhis statutory language regularly linking depletion directly 
to production during a taxable year indicates to us that 
Congress wanted depletion allowable only ‘with respect to’ 
income derived from, or connected with, actual extraction 
during the taxable year.” Id., at 649, 689 F. 2d, at 1021. 
Since lease bonus income was not so attributable, the court 
determined that the Farmars and Suggs were not entitled to 
a percentage depletion allowance on it. See id., at 656-657, 
689 F. 2d, at 1025.

The Commissioner sought a writ of certiorari from the ad-
verse decision of the Court of Appeals for the Seventh Cir-
cuit, and the Farmars and Suggs sought a writ of certiorari 
from the adverse decision of the Court of Claims. We 
granted both writs, 459 U. S. 1102 (1983), and consolidated 
the cases so that we could decide the effect the Tax Reduc-
tion Act of 1975 had on percentage depletion of oil and gas 
income.

II
The 1975 amendments to the Code did not repeal any of the 

provisions that previously entitled taxpayers ta an allowance 
for percentage depletion on lease bonus or advance royalty 
income arising from oil and gas mineral interests. Rather, 
the 1975 amendments added new §613A, which, as its title 
indicates, is a “Limitatio[n] on percentage depletion in case of 
oil and gas wells.” Our sole task in this case is to determine 
whether Congress, in enacting the §613A “limitation,” in-
tended to deny the allowance for percentage depletion on 
advance royalty or lease bonus income altogether.

A
Our starting point, of course, is the language of the statute 

itself. That language authorizes any independent producer 
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or royalty owner not otherwise disqualified, see 26 U. S. C. 
§ 613A(d), to compute “the allowance for depletion under sec-
tion 611 . . .in accordance with” §613’s “gross income from 
. . . property” concept. 26 U. S. C. § 613A(c)(l). That lan-
guage also stipulates that the allowance be “with respect to 
... so much of the taxpayer’s average daily production . . . 
as does not exceed the taxpayer’s depletable . . . quantity 
. . . .” Ibid. The Commissioner and the taxpayers take 
different positions as to what this language means.

The Commissioner contends that new § 613A finally adopts 
the position he took a half century ago in the Herring case— 
namely, that taxpayers are not entitled to percentage depletion 
on any income not attributable to specific units of produc-
tion during the taxable year.11 He points to § 613A(c)(l)’s 
requirement that “the allowance ... be computed . . . with 
respect to . . . the taxpayer’s average daily production” and 
to the repeated references in §§613A(c)(2) through (10) to 
“aggregate production,” “production during the taxable year,” 
and “production during the calendar year.” From these 
statutory reference points, the Commissioner contends that 
§613A redefines depletable “gross income from . . . prop-
erty” to be that income attributable to specific units of pro-
duction during the taxable year.11 12 Since lease bonuses and 
advance royalties are not attributable to specific production 
during any taxable year, the Commissioner concludes that 
Congress did not intend such receipts to be eligible for per-

11 The Commissioner’s view is embodied in proposed regulations. See 42 
Fed. Reg. 24279 et seq. (1977).

12 Interestingly enough, the Commissioner does not believe that the lan-
guage should be literally interpreted in all circumstances. Although he 
interprets the statute to deny the allowance for percentage depletion on 
income received prior to production, see id., at 24287 (proposed 26 CFR 
§ 1.613A-7(f )(1)), he interprets it to permit the allowance when the situa-
tion is reversed—when extraction occurs in a taxable year prior to the 
year in which income is received. 42 Fed. Reg., at 24281 (proposed 26 
CFR § 1.613A-3(a)(4)(7)).
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centage, as opposed to cost, depletion. See Brief for Com-
missioner 18-24.

The taxpayers, by contrast, suggest that Congress did not 
intend, by enacting new § 613A, to change the tax treatment 
of lease bonus or advance royalty income at all. Rather, 
they contend that the percentage depletion allowance is avail-
able regardless of whether physical extraction occurred dur-
ing the year for which the deduction is claimed. Under their 
view, the reference to “average daily production” in §613A 
constitutes a limitation on the amount of, rather than a pre-
requisite to, the deduction a taxpayer may claim. Further-
more, the requirement that the allowance be “with respect 
to” production is simply the pre-1975 recapture requirement 
reenacted: depletion deductions must always “be with re-
spect to” actual or prospective extraction. Since lease bonus 
and advance royalty receipts are income arising from the 
property, the taxpayers conclude that they are eligible for 
percentage depletion so long as they do not exceed the § 613A 
limitation and production eventually occurs on the property. 
See Brief for Respondents in No. 82-599, pp. 5-9; Brief for 
Petitioners in No. 82-774, pp. 7-16.

The Commissioner’s and taxpayers’ interpretations do not 
exhaust the possible readings of this linguistic maze. For 
example, §613A could also be read to change the timing, 
though not the availability, of the percentage depletion allow-
ance.13 Under this view, all income arising from the prop-
erty would potentially be subject to an eventual allowance for 
depletion, but the actual deduction would be deferred to a 
year in which it could be attributed, by some allocation 

13 See Jones, Analysis of CA-7 Engle Decision Allowing Percentage De-
pletion Absent Abstraction, 57 J. Taxation 230, 233 (1982); Bravenec, Con-
tinued Availability of Percentage Depletion on Oil and Gas, 23 Oil and Gas 
Tax Q. 204, 211-214 (1975); Note, Percentage Depletion on Oil and Gas 
Lease Bonuses and Advance Royalties: Engle v. Commissioner, Glass v. 
Commissioner, and Farmar v. United States Reviewed, 35 Baylor L. Rev. 
97, 120-121 (1983).
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method, to actual production. Since lease bonus and ad-
vance royalty income always precede production, they would 
be included in taxable income during the year of receipt. 
The depletion allowance attributable to such receipts, how-
ever, would be capitalized and amortized against income in 
years of actual extraction, subject to the rates and depletable 
quantities limitations applicable in those subsequent years.14

Each of these possible interpretations of new § 613A can be 
reconciled with the language of the statute itself. Congress’ 
repeated references to “production” during the “taxable 
year” could not have been completely inadvertent, but each 
of the possible interpretations gives meaning to those refer-
ences. Our duty then is “to find that interpretation which 
can most fairly be said to be imbedded in the statute, in the 
sense of being most harmonious with its scheme and with 
the general purposes that Congress manifested.” NLRB v. 
Lion Oil Co., 352 U. S. 282, 297 (1957) (Frankfurter, J., con-
curring in part and dissenting in part). The circumstances of 
the enactment of particular legislation may be particularly 
relevant to this inquiry, Watt v. Alaska, 451 U. S. 259, 266
(1981),  and it is to those circumstances that we now turn.

B
The 1975 amendments to the Code responded both to the 

public outcry concerning the country’s growing dependence 
on foreign energy and to the alleged excessive profits that 
major integrated oil companies were earning. Congress 
wanted to encourage domestic production15 and to improve 

14 See n. 13, supra.
18 The House and Senate debates of the 1975 Congress are replete with 

references to the Nation’s domestic oil and gas shortage. See, e. g., 121 
Cong. Rec. 4606 (1975) (remarks of Rep. Rhodes) (“I think we should all 
recall that one of the reasons for this bill being brought here with some 
haste is the fact that we have a shortage of domestic petroleum”); id., at 
7807 (remarks of Sen. Curtis) (“Our first objective should be the production 
of more gas and oil”); ibid, (remarks of Sen. Bartlett) (“I think it is impor-
tant that we face up to the American people and say that this body has 
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the competitive position of “small producers”—the independ-
ents and the royalty owners—vis-à-vis the major integrated 
ones.16 Section 613A’s goal, more simply put, was to sub-
sidize the combined efforts of small producers and royalty 
owners in the exploration and production of the Nation’s oil 
and gas resources. Any reasonable interpretation of the 
statute, therefore, must harmonize with this goal.

If the Commissioner’s interpretation were adopted, tax-
payers would receive percentage depletion on income derived 
from oil and gas interests only if the payment associated with 
that income could be attributed directly to specific units of 
production. On that view, lessors and lessees interested in 
favorable tax benefits will not use financing arrangements 
that provide for prepayments on production, that spread 
income to nonproduction periods or, more importantly, that 
shift the risks of nonproduction to the parties better able to 
bear them.17 Lessors naturally will begin demanding larger 

done next to nothing to increase the production of natural sources of en-
ergy in this country . . .”); id., at 8128 (remarks of Sen. Dole) (“The 2,000 
barrel. . . exemption from the depletion allowance repeal is vitally impor-
tant to maintaining a high level of energy exploration and production”); id., 
at 8944 (remarks of Rep. Pickle) (“In this time of national energy crisis, 
what we need—desperately—is more production”).

16 Members of Congress repeatedly emphasized that their efforts were 
aimed at the major integrated oil companies, and not the small producers. 
See, e. g., id., at 4610 (remarks of Rep. Cotter) (“[I]t will serve notice on 
the major oil companies that this new Congress will not be subservient to 
their unreasonable demands . . .”); id., at 8865 (remarks of Sen. Rollings) 
(“Although as much as 85 percent of the oil production is now ineligible for 
the depletion allowance ... as many as 98 percent of the oil producers in 
this country will still retain [percentage] depletion”).

17 Lease bonuses generally are not refundable to lessees even if no oil or 
gas is produced from the property. See Shamrock Oil & Gas Corp. v. 
Commissioner, 35 T. C. 979, 1057 (1961). Smaller risk-averse lessors, 
therefore, are likely to prefer these sums certain to uncertain sums, like 
advance royalties or royalty streams, that either may not materialize or 
may have to be returned. Cf. 121 Cong. Rec. 4641 (1975) (remarks of 
Rep. de la Garza) (“We are only hurting the little people” by repealing the 
percentage depletion deduction for royalty owners). Conversely, lessees 
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production royalties to offset the increased expense resulting 
from delayed receipt of payments, income bunching, and risk 
bearing. Lessees who are forced to pay the increased royal-
ties will, in turn, have less money with which to purchase 
leases or to extract minerals therefrom. Thus, solely for tax 
reasons, lessors and lessees will choose less preferred forms 
of financing their exploration and production efforts and, in 
the long run, devote fewer dollars to development of the 
Nation’s energy reserves. In short, the Commissioner’s 
interpretation anomalously suggests that a Congress intent 
on increasing domestic production by small producers in-
cluded substantial economic disincentives in the same enabling 
legislation. Such an interpretation does not comport with 
Congress’ effort to increase production by the independent 
producers and royalty owners. By contrast, allowing per-
centage depletion on all qualified income arising from the 
property makes available the maximum public subsidy that 
Congress was willing to provide.

Ironically, the Commissioner defends his interpretation by 
reference to the oil and gas crisis that existed in 1975. See 
Reply Brief for Commissioner 7. He argues that if lessors 
are allowed percentage depletion only on income directly 
attributable to production, they will have strong incentives to 
encourage lessees to produce oil and gas immediately from 
the property. No one disputes this premise. Requiring 
lessors to defer percentage depletion deductions to years of 
actual production would indeed optimize the incentives for 
early production of the property. But the Commissioner has 
not suggested that the percentage depletion deductions on 

prefer to condition their advance payments on eventual production. See 3 
H. Williams, Oil and Gas Law § 666, pp. 793-795 (1981). But since lessees 
can spread their risks over many leased properties, they predictably will 
be willing to pay nonrefundable lease bonuses in exchange for reduced 
prices on the overall lease arrangements. By pooling risks in this fashion, 
lessors and lessees, like insurers and their insureds, optimize the allocation 
of resources in the production of oil and gas from the property. See gener-
ally K. Arrow, Essays in the Theory of Risk Bearing 134-143 (1971).
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advance royalties and lease bonuses be deferred to years of 
actual production; he argues that they be eliminated alto-
gether. Eliminating the percentage depletion deductions, 
rather than deferring them, will reduce the total amount of 
“gross income” subject to the percentage depletion allowance 
and thereby shrink the public subsidy of domestic oil and 
gas production. Smaller public subsidies, in turn, mean re-
duced exploration and production incentives and smaller 
absolute quantities of domestic production. Thus, the Com-
missioner’s initial premise—that Congress wanted to encour-
age domestic exploration and production—is against the gen-
eral position he has taken with respect to lease bonus and 
advance royalty income.

C
The reasonableness of each possible interpretation of the 

statute can also be measured against the legislative process 
by which § 613A was enacted. When the 1975 amendments 
were introduced, neither the bill, H. R. 2166, 94th Cong., 1st 
Sess. (1975), nor the accompanying Ways and Means Com-
mittee Report, see H. Rep. No. 94-19 (1975), provided for 
repeal of the percentage depletion allowance on oil and gas 
wells. Rather, the provision repealing the percentage de-
pletion allowance was introduced only during debate on the 
House floor. See 121 Cong. Rec. 4651-4652 (1975). This 
floor amendment did not contain any of the exemptions ulti-
mately enacted as part of § 613A, including the exemption for 
independent producers and royalty owners. It was only 
when H. R. 2166 reached the Senate floor that the exemption 
for independent producers and royalty owners was added. 
See id., at 7813. The Congress then enacted H. R. 2166, 
with slight alteration by the Conference Committee, as it was 
amended on the Senate floor.

At no time during either the Senate’s or the Conference 
Committee’s consideration of H. R. 2166 was a repeal of the 
percentage depletion allowance on lease bonus or advance 
royalty income suggested. Rather, both thé Senate and the 
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conferees agreed to maintain the percentage depletion allow-
ance, in its entirety, for those small producers and royalty 
owners whose income from the property did not exceed that 
associated with the yearly depletable quantities.18 As ex-
plained by the Conference Report, the proposed legislation

“retains percentage depletion at 22 percent on a per-
manent basis for the small independent producer to the 
extent that his average daily production of oil does not 
exceed 2,000 barrels a day, or his average daily produc-
tion of gas does not exceed 12,000,000 cubic feet. Where 
the independent producer has both oil and natural gas 
production, the exemption must be allocated between 
two types of production.

. . The conference substitute follows the Senate 
amendment in providing a small producer exemption 
from the repeal of percentage depletion for oil and gas.” 
H. R. Conf. Rep. No. 94-120, pp. 67-68 (1975) (emphasis 
added).

Thus, in exempting independent producers and royalty own-
ers from the repeal, the Senate and the Conference Commit-
tee expressed a clear intent to retain the percentage deple-
tion rules as they then existed. Again, the congressional 
intent is more in harmony with interpretations of the statute 

18 Thus, Senator Bentsen, who introduced one of the amendments to 
H. R. 2166, see 121 Cong. Rec. 7277 (1975), stated that the depletable fig-
ures were chosen “as a definition of a small producer . . . .” Hearings on 
H. R. 2166 before the Subcommittee on Energy of the Senate Committee 
on Finance, 94th Cong., 1st Sess., 2 (1975); see also 121 Cong. Rec. 7777 
(1975). Similarly, Senator Dole stated that the 2,000-barrel figure “identi-
fied] the particular importance of independent producers.” Id., at 8128. 
Senator Dole believed that the “exemption from the depletion allowance 
repeal [would] permit most of these small producers to remain in produc-
tion, giving us the additional oil and gas that we so greatly need .... It 
will also encourage most of the independents who do the vast bulk of 
exploration in this country to continue their drilling programs.” Ibid.



222 OCTOBER TERM, 1983

Opinion of the Court 464 U. S.

that retain percentage depletion on all forms of income than 
with the Commissioner’s interpretation.

The Commissioner attempts to find legislative support for 
his interpretation not in the history of the enacting Congress, 
but in the history of a previous Congress. In H. R. 17488, 
93d Cong., 2d Sess. (1974), the House proposed to repeal the 
percentage depletion allowance for oil and gas production 
and, at the same time, to exempt certain independent pro-
ducers from the repeal. The House Ways and Means Com-
mittee Report on H. R. 17488 emphasized that “a lease bonus 
paid to the lessor of mineral lands in a lump sum or in install-
ments is independent of any actual production from the lease 
and thus would not be within any of the exemptions.” H. R. 
Rep. No. 93-1502, p. 46 (1974). The Commissioner suggests 
that “ ‘[t]he idea of a special exemption for small entities, ex-
pressly involving production, was very much in the air of the 
94th Congress, and it is not unlikely that the prior report was 
known to several, if not many, of the members who consid-
ered § 613A,’ and almost certainly to those who proposed that 
Section 613A be added to the tax reduction bill.” Reply 
Brief for Commissioner 6 (quoting 231 Ct. CL, at 654, 689 F. 
2d, at 1024).

In the 94th Congress, however, the House Ways and 
Means Committee reported out another bill, H. R. 2166, in 
lieu of H. R. 17488. This bill retained the percentage deple-
tion allowance and differed from H. R. 17488 in many other 
respects. See 121 Cong. Rec. 4651-4652 (1975). Thus, it 
cannot be said that a subsequent Congress, or even the 
House Ways and Means Committee itself,19 retained the 

19 In the 93d Congress, 25 Representatives, including Chairman Wilbur 
Mills, served on the Ways and Means Committee. 95th Congress Legisla-
tive Record of the Committee on Ways and Means, 95th Cong., 2d Sess. 
359 (Comm. Print 1979) (listing Committee membership). In the 94th 
Congress, the Committee grew to 37 members, was chaired by Represent-
ative Al Ullman, and had 18 new members. Id., at 360. Thus, not only is 
it difficult to believe the Committees of the 93d and 94th Congresses had 
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same intent as reflected in H. R. 17488. Moreover, since it 
was the Senate, and not the House, that added the small-
producer exemption to H. R. 2166,20 we must dismiss the 
Commissioner’s reconstruction of the legislative intent as 
mere wishful thinking. The idea of an exemption for small 
producers was certainly in the “air” of the 94th Congress, 
but we find no evidence that a change in the definition of 
depletable “gross income” was aloft with it.21

D
We have noted that “[t]he true meaning of a single section 

of a statute in a setting as complex as that of the revenue 
acts, however precise its language, cannot be ascertained if 
it be considered apart from related sections, or if the mind 
be isolated from the history of the income tax legislation of 
which it is an integral part.” Helvering v. Morgan’s, Inc., 
293 U. S. 121, 126 (1934). When the Commissioner’s, the 
taxpayers’, and the commentators’ interpretations of § 613A 
are viewed in these terms, it becomes clear to us that Con-
gress did not mean, as the Commissioner’s interpretation 
suggests, to withdraw the percentage depletion allowance on 

the same intent, it is also hard to characterize them as being the same 
Committee.

20 The Senate amendment differed from the exemption contained in 
H. R. 17488 in still other respects. For example, the Senate amendment 
allowed percentage depletion at a rate of 22% and with respect to 2,000 
barrels of average daily production. H. R. 17488, by contrast, provided 
for percentage depletion at the rate of 15% with respect to the first 3,000 
barrels of production per day.

21 The Commissioner also points to deliberations in subsequent sessions 
of Congress, that never culminated in legislation, to support his position. 
See Brief for Commissioner 30-32. We find this particular history to be 
ambiguous at best: Postenactment interpretive material of this type is a 
“hazardous basis for inferring the meaning of a congressional enactment.” 
Consumer Product Safety Comm’n v. GTE Sylvania, Inc., 447 U. S. 102, 
118, and n. 13 (1980); see also Southeastern Community College v. Davis, 
442 U. S. 397, 411, and n. 11 (1979).
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lease bonus or advance royalty income arising from oil and 
gas properties.

The 1975 Congress was concerned with shrinking domestic 
production levels and with assisting smaller producers to 
compete with the larger ones. Since most depletion deduc-
tions are on royalty payments attributable to actual produc-
tion, Congress, in its haste, not surprisingly defined the class 
of taxpayers exempted from the percentage depletion repeal 
in terms of certain production levels. Section 613A clearly 
provides that income attributable to production over a certain 
level will not be eligible for percentage depletion. But noth-
ing in the statute bars percentage depletion on income re-
ceived prior to actual production. To the contrary, we agree 
that so long as the income can, by some allocation method, be 
attributed to production below the ceilings Congress estab-
lished, lease bonus and advance royalty income come within 
the four comers of the percentage depletion provisions. 
Lease bonuses and advance royalties are payments received 
in advance for oil and gas to be extracted, see Herring v. 
Commissioner, 293 U. S. 322 (1934), and therefore should be 
subject to the § 613(a) computation of, and §611 allowance 
for, oil and gas depletion.

Ill
Unable to find persuasive support for his position in the 

text, general purpose, or specific history of the Tax Reduc-
tion Act of 1975, the Commissioner reminds us both that the 
“choice among reasonable interpretations is for the Commis-
sioner, not the courts,” National Muffler Dealers Assn., Inc. 
n . United States, 440 U. S. 472, 488 (1979), and that his 
choice, if found to “implement the congressional mandate in 
some reasonable manner,” must be upheld. United States v. 
Correll, 389 U. S. 299, 307 (1967). “But that principle [only 
sets] the framework for judicial analysis; it does not displace 
it. We find that the [Commissioner’s interpretation] is . . . 
unreasonable,” and we therefore cannot defer to it. United 
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States v. Cartwright, 411 U. S. 546, 550 (1973) (similarly re-
fusing to defer to unreasonable position of Commissioner).

Holders of economic interests in oil and gas deposits have 
consistently been entitled to a percentage depletion allow-
ance on all income arising from their property, including 
lease bonuses and advance royalties, for the past 50 years. 
See Herring v. Commissioner, supra. Our cases have taken 
a longrun view of the relation between income and produc-
tion, and we have interpreted the Code to allow percent-
age depletion on all income so long as actual extraction even-
tually occurs. See Douglas v. Commissioner, 322 U. S. 275 
(1944). We usually presume that “Congress is . . . aware of 
[our longstanding] interpretation of a statute and adopt[s] 
that interpretation when it re-enacts [the] statute without 
[explicit] change . . . .” Lorillard v. Pons, 434 U. S. 575, 
580 (1978); see also Albemarle Paper Co. v. Moody, 422 U. S. 
405, 414, n. 8 (1975). Had Congress meant to eliminate the 
percentage depletion allowance on lease bonus and advance 
royalty income, we believe it would have addressed our deci-
sions to the contrary more explicitly. See Mastro Plastics 
Corp. v. NLRB, 350 U. S. 270, 289 (1956). Since Congress 
did not, we find the Commissioner’s shortrun view of the 
relation between income and production to be at odds with 
the amended statutory scheme.

The percentage depletion provisions, as modified in 1975, 
plainly were intended to encourage independent producers 
and royalty owners to explore and develop the Nation’s do-
mestic oil and gas deposits. See supra, at 217-218. Yet the 
Commissioner would discourage these small producers from 
using the financing arrangements that would optimize their 
combined efforts to produce oil and gas. See supra, at 218- 
220. Not only would the Commissioner deny lessors per-
centage depletion on lease bonus and advance royalty income, 
but he also would continue to require lessees to reduce their 
depletion allowances by the amounts lessors would have been 
allowed, under pre-1975 law, to deplete. See Rev. Rul.
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81-266,  1981-2 Cum. Bull. 139. The Commissioner would 
allow no one to take the single allowance that the statute 
clearly contemplates someone should take. See 26 U. S. C. 
§§ 611(b)(1), 613(a). Thus, the Commissioner not only skews 
the industry’s preferred means of financing oil and gas ex-
ploration, but he unreasonably denies that industry a subsidy 
Congress expressly contemplated it should receive.  Such 
an interpretation is “unrealistic and unreasonable,” and 
therefore is not entitled to deference. United States v. 
Cartwright, supra, at 550.

22

Finally, the Commissioner has not persuaded us of any “in-
surmountable” practical problems that would render his posi-
tion more tenable. We do not doubt that §613A’s various 
production requirements and limitations make accurate cal-
culation of the percentage depletion allowance difficult in the 
absence of actual production figures. See 76 T. C., at 926. 
But we believe the Commissioner can resolve these problems 
in a number of reasonable ways, for example, by requiring 
lessors to defer depletion deductions to years of actual pro-
duction or by requiring lessors to adjust deductions taken 
with amended returns filed in later tax years.23 The Com-

22 In Helvering v. Twin Bell Oil Syndicate, 293 U. S. 312 (1934), this 
Court interpreted § 613(a) to allow the Commissioner to require lessees, 
for purposes of computing percentage depletion, to reduce their gross in-
comes by the advance payments made to lessors. Congress later codified 
this rule in § 611(b), 26 U. S. C. § 611(b), which requires that the deduction 
for depletion be equitably apportioned between lessor and lessee. The 
Commissioner has implemented § 611(b) by requiring lessees to capitalize 
the lease bonus or advance royalty payments made and to amortize those 
capitalized costs over the productive life of the well. See 26 CFR 
§ 1.1613-2(c)(5) (1983). The very fact that §§ 611(b) and 613(a) were left 
intact by the 1975 amendments is itself some indication that Congress did 
not intend to deny the depletion benefit on advance payments to lessors. 
See Note, 35 Baylor L. Rev., at 120-121.

23See Jones, 57 J. Taxation, at 233; Note, 35 Baylor L. Rev., at 122. 
The Commissioner currently requires much the same treatment from les-
sees. See n. 22, supra.
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missioner has broad authority to prescribe all “needful rules 
and regulations” for the enforcement of the tax laws, see 26 
U. S. C. § 7805(a), and it is up to him to choose the method 
that best implements the statutory mandate. See United 
States v. Correll, 389 U. S., at 306-307. What the Com-
missioner cannot do—because it is an “unreasonable” inter-
pretation of the statutory language in light of its history and 
purpose—is to resolve the practical problems by eliminating 
the allowance altogether. Eliminating the allowance might 
make the statute “simpler to administer,” Reply Brief for 
Commissioner 9, and n. 8, but it does so by ignoring the 
language of the statute, the views of those who sought its 
enactment, and the purpose they articulated.

IV
In cases such as these, where the effective and expeditious 

enforcement of our Nation’s tax laws is at issue, what we do 
not decide is as important as what we do decide. These 
cases do not concern whether taxpayers must include bo-
nuses and advance royalties in their income in the year of re-
ceipt. No one questions that taxpayers must do that. See 
North American Oil Consolidated v. Burnet, 286 U. S. 417 
(1932). Nor do these cases concern the appropriate tax 
period in which the percentage depletion deduction should 
be used to offset taxable income. That issue is a signifi-
cant one, but none of the parties has directly raised it for our 
review. Cf. 26 CFR § 1.461-1 (1983) (assets having useful 
life beyond close of year not necessarily deductible in year 
expenditure made). Rather, our decision holds only that 
§§ 611-613A of the Code entitle taxpayers to an allowance for 
percentage depletion on lease bonus or advance royalty in-
come at some time during the productive life of the lease.

Accordingly, since the Commissioner has never contested 
the tax period in which the Engles claimed their percentage 
depletion deduction, the judgment of the Court of Appeals 
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for the Seventh Circuit in No. 82-599 is affirmed.24 The 
judgment of the Court of Claims in No. 82-774 denying the 
Farmars and Suggs any percentage depletion on their lease 
bonus income is reversed, and the case is remanded for fur-
ther proceedings in conformity with this opinion.

It is so ordered.
Justi ce  Blac km un , with whom Justic e  Bren nan , Jus -

tice  Whi te , and Justi ce  Mar sha ll  join, dissenting.
The Court’s decision today is a troubling one, perhaps less 

for where the Court has ended up than for how it arrived 
there. Under the principles that traditionally have gov-
erned this Court’s approach to statutory interpretation in the 
field of federal tax law, the Commissioner’s administrative in-
terpretation is entitled to prevail so long as it is not “ ‘unrea-
sonable and plainly inconsistent with the revenue statutes.’” 
Bingler n . Johnson, 394 U. S. 741, 749-750 (1969), quoting 
Commissioner v. South Texas Lumber Co., 333 U. S. 496, 
501 (1948); accord, Thor Power Tool Co. v. Commissioner, 
439 U. S. 522, 533, n. 11 (1979); Fulman v. United States, 
434 U. S. 528, 533 (1978). While the Court professes to ad-
here to this rule today, ante, at 224-225, a review of the 
Court’s reasoning suggests that the Court has chosen to 
honor the rule in the breach. Because I regard the Commis-
sioner’s interpretation as consistent with the language of the 
controlling statute, its legislative history, and the policies 
underlying § 613A of the 1954 Code, 26 U. S. C. § 613A, and 
because his interpretation surely is as reasonable in these 
respects as the rival interpretations advanced by the tax-
payers and the Court, I must dissent.

I
The Court concedes that interpreting §613A to disallow 

percentage depletion for advance royalties and lease bonuses 

24 We express no opinion concerning whether the Commissioner is pre-
cluded from raising this issue in another proceeding.
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is compatible with the language of the statute. Ante, at 
215-217. I am less sanguine than the Court about how easily 
§ 613 A can be read to accommodate the depletion rule of Her-
ring v. Commissioner, 293 U. S. 322 (1934). Section 
613A(c)(l) requires that percentage depletion be calculated 
with respect to “average daily production,” which in turn is 
defined in terms of “aggregate production of domestic crude 
oil or natural gas . . . during the taxable year.” § 613A(c)(2) 
(emphasis added). “Taxable year” is defined by § 7701(23) to 
mean the calendar or fiscal year “upon the basis of which the 
taxable income is computed under subtitle A.” When a tax-
payer claims percentage depletion for advance royalties or 
lease bonuses in a calendar or fiscal year in which no oil or 
gas is produced, he necessarily asks that “taxable year” be 
given a meaning in § 613A(c) different from the one assigned 
to it by §7701(23), because the “taxable year” defined by 
§ 7701(23) is one during which no “aggregate production,” and 
hence no “average daily production,” has occurred. In any 
event, the depletion rule sought by the taxpayers in these 
cases certainly does not fit the language of § 613A so closely 
that the Commissioner’s interpretation becomes unreason-
able on textual grounds.

The Herring rule also produces what the Court itself char-
acterizes as difficult practical problems under § 613A(c). Be-
cause the depletion limitations contained in §613A(c) are 
couched in terms of quantities of output, a taxpayer who 
claims percentage depletion on advance royalties or lease 
bonuses before production has occurred cannot possibly es-
tablish ex ante how many barrels of oil or cubic feet of gas his 
advance payment represents. The problem is exacerbated 
by the fact that the limitations of § 613A(c) vary depending on 
the type of fuel produced and the nature of the extraction 
process, factors that often cannot be known before produc-
tion begins. See §§ 613A(c)(4) and (6). A review of the aca-
demic literature, see ante, at 216-217, and n. 13, appears to 
have convinced the Court that these problems can be over-
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come by deferring the depletion allowance for advance royal-
ties and lease bonuses to years in which the allowance can be 
attributed “by some allocation” to actual production. This 
timing theory, however, has its own practical problems. In 
particular, it is unclear how the taxpayer is to apply the in-
come limitations of § 613(a) and § 613A(d)(l), under which the 
depletion allowance is limited to 50 percent of the taxpayer’s 
taxable income from the property and 65 percent of his over-
all taxable income, when the income that gives rise to the al-
lowance is recognized in one year and the allowance itself is 
taken in one or more subsequent years.1

The Court’s assertion that the Commissioner can resolve 
the problems caused by retention of percentage depletion for 
advance royalties and lease bonuses “in a number of reason-
able ways,” ante, at 226-227, stands the normal rationale for 
judicial deference to administrative interpretations of the tax 
laws on its head. One reason for that deference is that the 
Commissioner is better able than any court, including this 
one, to assess the practical consequences of particular inter-
pretations and to resolve statutory ambiguities in ways that 
minimize administrative difficulties. Rather than give due 
regard to this expertise in the first instance in construing 
§613A, the Court has embraced an interpretation whose 
practical complications the Court itself recognizes and has 
left the Commissioner to bring order to the confusion that 
the Court now has created. Ockham’s razor is nowhere in 
evidence.

1 In his dissent (favorable to the taxpayers) from the Tax Court’s deci-
sion in No. 82-599, Judge Fay stated that “if income were recognized in 
one year and percentage depletion deductions calculated on that income 
were taken in other years, the amount of deduction limits based on tax-
able income found in secs. 613(a) and 613A(d)(l) would be nonsensical.” 
76 T. C. 915, 945, n. 10 (1981). At a minimum, the administrative problems 
would seem to be multiplied by the allowance carryforward provision of 
§ 613A(d)(l), under which an allowance that is disallowed by the 65-percent 
ceiling in one taxable year is carried forward to subsequent years.
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To justify its rejection of an administrative interpretation 
that is consistent with the statutory language and at least as 
administrable as any other interpretation, the Court relies in 
part on the legislative history of §613A. Contrary to the 
views of the Court, however, nothing in “the legislative proc-
ess by which §613A was enacted,” ante, at 220, makes it un-
reasonable to interpret § 613A to disallow percentage deple-
tion for advance royalties and lease bonuses. Section 613A 
is the product of a major effort in both Houses of Congress 
in 1975 to abolish the percentage depletion allowance alto-
gether. With minor exceptions not relevant here, H. R. 
2166 was amended by the House to accomplish that result. 
See 121 Cong. Rec. 4651-4652, 4657-4658 (1975). When the 
full Senate took up consideration of H. R. 2166, after the 
Senate Finance Committee had reported out a version of the 
bill that lacked any percentage depletion provisions, Senator 
Rollings and other Senators sought to abolish percentage de-
pletion immediately for major oil and gas producers and to 
eliminate it over a 5-year period for independent producers. 
See id., at 7238-7239. The Senate agreed to repeal percent-
age depletion for major producers, but initially approved an 
amendment by Senator Bentsen that would have retained 
percentage depletion indefinitely with respect to average 
daily production of 3,000 barrels of oil and an additional 
18,000,000 cubic feet of natural gas. See id., at 7304-7305. 
The Senate thereafter effectively reduced the Bentsen amend-
ment’s production figures by two-thirds by lowering the sub-
sidized production levels to either 2,000 barrels of oil or 
12,000,000 cubic feet of natural gas. See id., at 7807-7808, 
7813. The Conference Committee cut back still further on 
the surviving allowance by providing for an eventual reduction 
in both the production figures (from 2,000 to 1,000 barrels) 
and the depletion percentage itself (from 22 to 15 percent). 
H. R. Conf. Rep. No. 94-120, p. 68 (1975).

Given that the Congress not only abolished percentage de-
pletion for major oil producers but significantly curtailed it 
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for independent producers, and given that even the Senate’s 
qualified perpetuation of percentage depletion for independ-
ent producers underwent further restrictions before § 613A 
became law, the silence of the legislative record about the 
continued availability of percentage depletion for lease bonus 
and advance royalty income is hardly compelling evidence 
that Congress meant to preserve the status quo in this one 
incidental respect. The Court relies on the Conference Re-
port’s statement that the Senate version of § 613A (which the 
Court characterizes as “the proposed legislation,” ante, at 221) 
“retains percentage depletion at 22 percent... for the small 
independent producer to the extent that his average daily 
production of oil does not exceed 2,000 barrels a day . . . .” 
H. R. Conf. Rep. No. 94-120, at 67 (emphasis added). How-
ever, as the Seventh Circuit itself pointed out in No. 82-599, 
the use of the word “retains” casts no light whatsoever on the 
continued applicability of the Herring rule because § 613A(c) 
“retains” percentage depletion for independent producers re-
gardless of whether physical extraction is made a precon-
dition for the allowance. See 677 F. 2d 594, 600 (1982). 
Similarly, the Conference Report states only that the confer-
ence substitute “follows the Senate amendment in providing 
a small producer exemption from the repeal of percentage de-
pletion,” H. R. Conf. Rep. No. 94-120, at 68 (emphasis 
added); the fact that § 613A does not repeal percentage deple-
tion for independent producers altogether does not mean that 
§613A was meant to leave percentage depletion for inde-
pendent producers untouched. To say, as the Court does, 
that the Conference Committee agreed to maintain percent-
age depletion “in its entirety” for producers and royalty own-
ers who satisfied the various newly introduced production 
limitations in §613A(c), ante, at 221, is to say that Congress 
preserved percentage depletion unchanged for those who 
were not affected by the changes—a truism that casts no 
light on the scope of those changes. The Court’s easy con-
clusion that Congress explicitly would have addressed this 
Court’s decisions in Herring*v.  Commissioner and its prog-
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eny had Congress meant to alter prevailing depletion rules, 
see ante, at 225, overlooks not only the haste in which Con-
gress acted2 but also the extent to which §613A dismantles 
the entire structure of percentage depletion allowances on 
which Herring rested.

Given the poverty of § 613A’s legislative history as a source 
for the Court’s conclusion that the Commissioner’s interpre-
tation is unreasonable, the Court ultimately must rest its 
analysis on its characterization of the underlying purpose of 
Congress. Reasoning principally from the fact that the Tax 
Reduction Act of 1975 was enacted during a period of national 
concern over energy shortages, the Court assumes that Con-
gress’ fundamental purpose was to “increase production by 
the independent producers and royalty owners.” Ante, at 
219.3 The Commissioner’s interpretation of § 613A is taken 

2 Section 613A is a relatively minor portion of the Tax Reduction Act of 
1975, Pub. L. 94-12, 89 Stat. 26. The principal purpose of the Act was to 
provide a tax cut to counteract the effects of the then-current recession. 
Because of the perceived need for an immediate tax stimulus, the Act pro-
ceeded through Congress with unusual speed. The amendments that be-
came § 613A were introduced on the floor of both Houses of Congress 
rather than during committee proceedings, and the time devoted to their 
consideration and debate was severely limited. See Landis, The Impact of 
the Income Tax Laws on the Energy Crisis: Oil and Congress Don’t Mix, 
64 Calif. L. Rev. 1040, 1061, n. 126 (1976).

3 The Court supports its conclusion that Congress meant to encourage do-
mestic production by quoting the views of Senators and Representatives 
who spoke of the importance of this goal. Ante, at 217-218, n. 15. With 
the exception of Senator Dole and the less certain exception of Represent-
ative Rhodes, however, the legislators on whom the Court relies were oppo-
nents of the legislation whose purpose the Court is considering. See, e. g., 
121 Cong. Rec. 7813,8133,8878-8879 (1975) (votes of Sen. Bartlett and Sen. 
Curtis); id., at 8124 (remarks of Sen. Bartlett). See also id., at 4606 (re-
marks of Rep. Rhodes) (noting importance of maintaining domestic energy 
production and expressing concern whether “we might be going the wrong 
way” by eliminating percentage depletion). Representative Pickle, whose 
comment about the need for more energy production the Court quotes, 
stated in full:
“Z am concerned and disappointed that the oil depletion allowance has 
been eliminated or severely limited [by § 613A]. I do not think this will be 
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to be inconsistent with this purpose because, while it pre-
serves a substantial percentage depletion allowance for inde-
pendent producers, it results in an effective subsidy smaller 
than the one produced by the depletion rule of Herring v. 
Commissioner and the variations on that rule that the Court 
surveys. The Court reasons that lessors who desire pre- 
production payments must either forgo the tax benefits pre-
viously associated with those payments or shift to less desir-
able forms of production-linked payments. In either case, 
according to the Court, they will demand increased absolute 
levels of payment to compensate them for the less attrac-
tive tax and risk-shifting features of alternative payment 
schemes, leaving producers with fewer funds for exploration 
and production and a reduced rate of return on invested 
capital. In sum, § 613A was meant to maximize production 
subsidies for independent producers; because the Commis-
sioner’s interpretation does not do so, the Court concludes, 
it is incorrect.

With due respect, this analysis simply ignores the terms 
and structure of the statute that it purports to construe. 
Section 613A(c) cannot have been meant to increase produc-
tion by independent producers over pre-existing levels; it did 
not create a new tax subsidy but merely preserved an old 
one. More importantly, that subsidy was not preserved in-
tact but rather was deliberately scaled back. The maxi-
mum depletable oil quantity was reduced from 2,000 barrels 
in 1975 to 1,000 barrels in 1980 and thereafter. See 
§ 613A(c)(3)(B). Even independent producers whose output 
fell within the 1,000-barrel limit had their production subsi-

good for the country. In this time of national energy crisis, what we 
need—desperately—is more production. The way to get more production 
is to offer incentives for more drilling. We have worked in reverse.” Id., 
at 8944 (emphasis added).
Presumably the Court has other legislators in mind when it states that the 
Commissioner’s interpretation ignores “the views of those who sought 
[§613A’s] enactment, and the purpose they articulated.” Ante, at 227.
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dies substantially curtailed, for the depletion percentage it-
self was reduced from 22 percent in 1980 to 15 percent in 1984 
and beyond—a 32-percent reduction. See §613A(c)(5). 
Congress further limited the subsidy by providing that 
the percentage depletion allowance could not exceed 65 per-
cent of the taxpayer’s taxable income. See § 613A(d)(l).4 
Finally, Congress denied percentage depletion to most 
transferees of interests in “proven” oil and gas property 
transferred after December 31, 1974. See §613A(c)(9); 
H. R. Conf. Rep. No. 94-120, at 67-68.

When read as a whole, therefore, § 613A not only fails to 
increase incentives for independent producers but actually 
reduces them. This is hardly a remarkable result, since 
§613A is the product of a hard-bargained compromise be-
tween the Senate conferees, who sought to preserve a stable 
subsidy for independent producers, and the House conferees, 
who sought to abolish percentage depletion for independent 
producers and royalty owners outright. See, e. g., 121 
Cong. Rec. 8918 (1975) (remarks of Rep. Ullman). How-
ever, it ill accords with the Court’s pristine view of §613A 
as a carefully calibrated attempt to provide maximum pro-
duction incentives to independent producers. Even if disal-
lowing percentage depletion of advance royalties and lease 
bonuses limits the total subsidy available to independent pro-
ducers and royalty owners, it is hard to see how this makes 
the Commissioner’s interpretation unreasonable or incorrect 
when §613A on its face achieves the same result.5 In the 

4 As previously noted, §613A(d)(l) contains a carryforward provision, 
under which an amount disallowed by the 65-percent ceiling “shall be 
treated as an amount allowable as a deduction ... for the following tax-
able year,” subject once again to the 65-percent ceiling. This provision 
mitigates the effect of the 65-percent ceiling but obviously does not elimi-
nate it.

51 do not mean to suggest that simply because Congress limited per-
centage depletion allowances for independent producers in other ways, it 
must have chosen to discard the depletion rule of Herring v. Commissioner 
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end, the Court’s indictment of the Commissioner’s interpre-
tation depends on a single-minded congressional purpose that 
simply did not exist.

II
The Court purports to accept the principle that the “choice 

among reasonable interpretations [of federal tax laws] is for 
the Commissioner, not the courts.” National Muffler Deal-
ers Assn., Inc. v. United States, 440 U. S. 472, 488 (1979). 
Ante, at 224. However, given the compatability of the lan-
guage of § 613A with the Commissioner’s views, the record of 
legislative compromise that lies behind the statute, the ex-
tent to which § 613A restricts percentage depletion for inde-
pendent producers and royalty owners as well as for major 
integrated oil and gas companies, and the conceded practical 
complications caused by attempts to graft Herring’s, deple-
tion rule onto the new provision, the Court’s rejection of the 
Commissioner’s interpretation of §613A is impossible to 
square with that principle.6 The Court’s decision therefore 
concerns me not simply as an interpretation of a discrete sec-
tion of the Internal Revenue Code but as a sign of the Court’s

as well. Rather, the fact that Congress substantially limited pre-existing 
incentives for independent producers makes it impossible to dismiss the 
Commissioner’s interpretation of § 613A as “unreasonable” on the ground 
that it provides a smaller incentive than rival interpretations.

6 The Court suggests that the Commissioner’s position on the availability 
of percentage depletion for advance royalty and lease bonus income is in-
consistent with his position on the availability of percentage depletion 
when the year of extraction precedes the year in which income is received. 
See ante, at 215, n. 12. The Court further suggests that the perpetuation 
of the “bonus exhaustion” rule, under which a lessee must exclude the lease 
bonuses and advance royalties when computing his “gross income from the 
property” under § 613(a), cannot be justified if lease bonus and advance 
royalty income is not subject to percentage depletion in the hands of a les-
sor. See ante, at 225-226. The correctness of the Commissioner’s views 
on these two points is not at issue here and does not affect the reasonable-
ness of the Commissioner’s position concerning advance royalties and lease 
bonuses.
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willingness to displace the Commissioner’s interpretation of 
the tax laws with its own views of tax policy. The Commis-
sioner is vested with the responsibility to administer a com-
plex and often ambiguous statutory scheme, and fidelity to 
the integrity of that scheme requires courts to entertain the 
Commissioner’s settled administrative interpretations with 
respect. We recognized in United States v. Cartwright, 411 
U. S. 546, 550 (1973), that “this Court is not in the business 
of administering the tax laws of the Nation.” By reading its 
own conception of desirable federal tax policy into a statute 
that bears little evidence of having been designed to further 
those ends, the Court today not only has intruded on the 
Commissioner’s responsibilities in this area but also has dis-
regarded its own.

I dissent.
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SILKWOOD, ADMINISTRATOR OF THE ESTATE OF 
SILKWOOD v. KERR-McGEE CORP, et  al .

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE TENTH CIRCUIT

No. 81-2159. Argued October 4, 1983—Decided January 11, 1984

Appellant’s decedent, a laboratory analyst at a federally licensed nuclear 
plant in Oklahoma operated by appellee Kerr-McGee Nuclear Corp, 
(hereafter appellee), was contaminated by plutonium. Subsequently, 
after the decedent was killed in an unrelated automobile accident, appel-
lant, as administrator of the decedent’s estate, brought a diversity action 
in Federal District Court based on common-law tort principles under 
Oklahoma law to recover for the contamination injuries to the decedent’s 
person and property. The jury returned a verdict in appellant’s favor, 
awarding, in addition to actual damages, punitive damages as authorized 
by Oklahoma law. The Court of Appeals, inter alia, reversed as to the 
punitive damages award on the ground that such damages were pre-
empted by federal law.

Held:
1. The appeal is not within this Court’s appellate jurisdiction under 28 

U. S. C. § 1254(2). The Court of Appeals held that because of the pre-
emptive effect of federal law, punitive damages could not be awarded. 
It did not purport to rule on the constitutionality of the Oklahoma puni-
tive damages statute, which was left untouched. The decision, how-
ever, is reviewable by writ of certiorari. Pp. 246-248.

2. The award of punitive damages is not pre-empted by federal law. 
Pp. 248-258.

(a) The federal pre-emption of state regulation of the safety aspects 
of nuclear energy, see Pacific Gas & Electric Co. v. State Energy Re-
sources Conservation and Development Comm’n, 461 U. S. 190, does 
not extend to the state-authorized award of punitive damages for con-
duct related to radiation hazards. There is ample evidence that Con-
gress had no intention, when it enacted and later amended the Atomic 
Energy Act of 1954, of forbidding the States to provide remedies for 
those suffering injuries from radiation in a nuclear plant. Nor is 
appellee able to point to anything in the legislative history of the Price- 
Anderson Act—which established an indemnification scheme for oper-
ators of nuclear facilities—or in the implementing regulations that indi-
cates that punitive damages were not to be allowed. Rather, it is clear 
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that in enacting and amending the Price-Anderson Act, Congress as-
sumed that state-law remedies were available to those injured by nuclear 
incidents, even though Congress was aware of the Nuclear Regulatory 
Commission’s exclusive authority to regulate safety matters. Insofar 
as damages for radiation injuries are concerned, pre-emption should not 
be judged on the basis that the Federal Government has so completely 
occupied the field of safety that state remedies are foreclosed but on 
whether there is an irreconcilable conflict between the federal and state 
standards or whether the imposition of a state standard in a damages 
action would frustrate the objectives of the federal law. Pp. 249-256.

(b) The award of punitive damages in this case does not conflict with 
the federal remedial scheme under which the NRC is authorized to im-
pose civil penalties on licensees for violation of federal standards. Pay-
ing both federal fines and state-imposed punitive damages for the same 
incident is not physically impossible, nor does exposure to punitive dam-
ages frustrate any purpose of the federal remedial scheme. The award 
of punitive damages does not hinder the purpose of 42 U. S. C. § 2013(d) 
“to encourage widespread participation in the development and utiliza-
tion of atomic energy for peaceful purposes,” since Congress disclaimed 
any interest in accomplishing this purpose by means that fail to provide 
adequate remedies to those injured by exposure to hazardous nuclear 
materials. Finally, the punitive damages award does not conflict with 
Congress’ intent to preclude dual regulation of radiation hazards, since, 
as indicated above, Congress did not believe that it was inconsistent 
to vest the NRC with exclusive regulatory authority over the safety 
aspects of nuclear development while at the same time allowing plain-
tiffs like appellant to recover for injuries caused by nuclear hazards. 
Pp. 257-258.

667 F. 2d 908, reversed and remanded.

Whit e , J., delivered the opinion of the Court, in which Brenn an , 
Rehn quis t , Stev ens , and O’Con no r , JJ., joined. Bla ckmu n , J., filed 
a dissenting opinion, in which Mars ha ll , J., joined, post, p. 258. 
Pow el l , J., filed a dissenting opinion, in which Bur ger , C. J., and 
Marsh al l  and Bla ckm un , JJ., joined, post, p. 274.

Michael H. Gottesman argued the cause for appellant. 
With him on the briefs were Arthur R. Angel, Robert M. 
Weinberg, Jeremiah A. Collins, James A. Ikard, Gerald 
L. Spence, and Daniel P. Sheehan.

C. Lee Cook, Jr., argued the cause for appellees. With 
him on the brief were William G. Paul, L. E. Stringer, 
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Elliott C. Fenton, Larry D. Ottaway, William T. McGrath, 
Pamela J. Kempin, and Richard R. Wilfong.

John H. Garvey argued the cause for the United States as 
amicus curiae urging affirmance. With him on the brief 
were Solicitor General Lee and Deputy Solicitor General 
Bator.*

Justic e  Whi te  delivered the opinion of the Court.
Last Term, this Court examined the relationship between 

federal and state authority in the nuclear energy field and 
concluded that States are precluded from regulating the

*Briefs of amici curiae urging reversal were filed for the National 
Women’s Health Network by Anthony Z. Roisman; for the State of 
Arizona et al. by Robert Abrams, Attorney General of New York, Peter 
H. Schiff, and Ezra I. Bialik, Assistant Attorney General, Robert K. 
Corbin, Attorney General of Arizona, and Anthony B. Ching, Solicitor 
General, JosephL. Lieberman, Attorney General of Connecticut, and Peter 
J. Jenkelunas, Assistant Attorney General, Tany S. Hong, Attorney 
General of Hawaii, and Michael A. Lilly, First Deputy Attorney General, 
William J. Guste, Jr., Attorney General of Louisiana, and Kendall L. 
Vick, Assistant Attorney General, Francis X. Bellotti, Attorney General 
of Massachusetts, and Stephen M. Leonard, Assistant Attorney General, 
Brian McKay, Attorney General of Nevada, Irwin I. Kimmelman, Attor-
ney General of New Jersey, and James J. Ciancia, Assistant Attorney 
General, Anthony J. Celebrezze, Jr., Attorney General of Ohio, and E. 
Dennis Muchnicki, Assistant Attorney General, Leroy S. Zimmerman, 
Attorney General of Pennsylvania, T. Travis Medlock, Attorney General 
of South Carolina, and Richard P. Wilson, Assistant Attorney General, 
Jim Mattox, Attorney General of Texas, and David R. Richards, Execu-
tive Assistant Attorney General, and Jim Mathews, Assistant Attorney 
General, John J. Easton, Jr., Attorney General of Vermont, and W. 
Gilbert Livingston, Assistant Attorney General, Bronson C. La Follette, 
Attorney General of Wisconsin, and A. G. McClintock, Attorney General 
of Wyoming; and for the State of Minnesota by Hubert H. Humphrey III, 
Attorney General, and Jocelyn Furtwängler Olson, Special Assistant 
Attorney General.

A brief of amicus curiae urging affirmance was filed by Harry H. Voigt, 
Michael F. McBride, and Linda L. Hodge for the Atomic Industrial 
Forum, Inc.

A brief of amicus curiae was filed by Joseph H. Rodríguez and Michael 
L. Perlin for the New Jersey Department of the Public Advocate.



SILKWOOD v. KERR-McGEE CORP. 241

238 Opinion of the Court

safety aspects of nuclear energy. Pacific Gas & Electric 
Co. v. State Energy Resources Conservation & Development 
Comm’n, 461 U. S. 190, 211-213 (1983). This case requires 
us to determine whether a state-authorized award of punitive 
damages arising out of the escape of plutonium from a feder-
ally licensed nuclear facility is pre-empted either because it 
falls within that forbidden field or because it conflicts with 
some other aspect of the Atomic Energy Act.

I
Karen Silkwood was a laboratory analyst for Kerr-McGee1 

at its Cimarron plant near Crescent, Okla. The plant fabri-
cated plutonium fuel pins for use as reactor fuel in nuclear 
powerplants. Accordingly, the plant was subject to licens-
ing and regulation by the Nuclear Regulatory Commission 
(NRC) (then the Atomic Energy Commission) pursuant to 
the Atomic Energy Act, 42 U. S. C. §2011 et seq. (1976 ed. 
and Supp. V).1 2

During a 3-day period of November 1974, Silkwood was 
contaminated by plutonium from the Cimarron plant. On 
November 5, Silkwood was grinding and polishing plutonium 
samples, utilizing glove boxes designed for that purpose.3 In 
accordance with established procedures, she checked her 
hands for contamination when she withdrew them from the 

1 Silkwood was employed by Kerr-McGee Nuclear Corp., a subsidiary of 
Kerr-McGee Corp. The jury found that the former was the “mere instru-
mentality” of the latter. We therefore refer to both as Kerr-McGee.

2 Under 42 U. S. C. §2073, the Commission is authorized to issue li-
censes to those who handle special nuclear materials like the plutonium 
processed in Kerr-McGee’s plant. Section 2201(b) empowers the Commis-
sion to set standards and issue instructions to govern the possession and 
use of such materials. On April 2, 1970, Kerr-McGee obtained a license to 
receive and possess special nuclear materials at its Cimarron plant. It 
closed the plant in 1975.

3 A glove box is a supposedly impervious box surrounding the plutonium- 
processing equipment which has glove holes permitting the operator to 
work on the equipment or the plutonium from outside the box.
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glove box. When some contamination was detected, a more 
extensive check was performed. A monitoring device re-
vealed contamination on Silkwood’s left hand, right wrist, 
upper arm, neck, hair, and nostrils. She was immediately 
decontaminated, and at the end of her shift, the monitors de-
tected no contamination. However, she was given urine and 
fecal kits and was instructed to collect samples in order to 
check for plutonium discharge.

The next day, Silkwood arrived at the plant and began 
doing paperwork in the laboratory. Upon leaving the labora-
tory, Silkwood monitored herself and again discovered sur-
face contamination. Once again, she was decontaminated.

On the third day, November 7, Silkwood was monitored 
upon her arrival at the plant. High levels of contamination 
were detected. Four urine samples and one fecal sample 
submitted that morning were also highly contaminated.4 
Suspecting that the contamination had spread to areas out-
side the plant, the company directed a decontamination squad 
to accompany Silkwood to her apartment. Silkwood’s room-
mate, who was also an employee at the plant, was awakened 
and monitored. She was also contaminated, although to a 
lesser degree than Silkwood. The squad then monitored the 
apartment, finding contamination in several rooms, with es-
pecially high levels in the bathroom, the kitchen, and Silk-
wood’s bedroom.

The contamination level in Silkwood’s apartment was such 
that many of her personal belongings had to be destroyed. 
Silkwood herself was sent to the Los Alamos Scientific Lab-
oratory to determine the extent of contamination in her vital 
body organs. She returned to work on November 13. That 
night, she was killed in an unrelated automobile accident. 
667 F. 2d 908, 912 (CA10 1981).

4 At trial, the parties stipulated that the urine samples had been spiked 
with insoluble plutonium, i. e., plutonium which cannot be excreted from 
the body. However, there was no evidence as to who placed the pluto-
nium in the vials.
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Bill Silkwood, Karen’s father, brought the present diver-
sity action in his capacity as administrator of her estate. 
The action was based on common-law tort principles under 
Oklahoma law and was designed to recover for the contami-
nation injuries to Karen’s person and property. Kerr-McGee 
stipulated that the plutonium which caused the contamination 
came from its plant, and the jury expressly rejected Kerr- 
McGee’s allegation that Silkwood had intentionally removed 
the plutonium from the plant in an effort to embarrass the 
company. However, there were no other specific findings of 
fact with respect to the cause of the contamination.

During the course of the trial, evidence was presented 
which tended to show that Kerr-McGee did not always com-
ply with NRC regulations. One Kerr-McGee witness con-
ceded that the amount of plutonium which was unaccounted 
for during the period in question exceeded permissible lim-
its.5 485 F. Supp. 566, 586 (WD Okla. 1979). An NRC offi-
cial testified that he did not feel that Kerr-McGee was con-
forming its conduct to the “as low as reasonably achievable” 
standard.6 Ibid. There was also some evidence that the 
level of plutonium in Silkwood’s apartment may have ex-
ceeded that permitted in an unrestricted area such as a resi-
dence. Ibid.

5 After allowing for hold-up (plutonium which remains in the equipment 
after a very thorough cleanout), the inventory difference (opening less clos-
ing) for the 1972-1976 period was 4.4 kilograms. This represented 0.522% 
of the 842 kilograms received by Kerr-McGee during that period. The 
NRC permits an inventory difference of 0.5%.

6 Federal regulations require that “persons engaged in activities under 
licenses issued by the Nuclear Regulatory Commission . . . make every 
reasonable effort to maintain radiation exposures, and releases of radioac-
tive materials in effluents to unrestricted areas, as low as is reasonably 
achievable.” 10 CFR § 20.1(c) (1983). In 1974, the regulation required 
reasonable efforts to maintain exposures and releases “as far below the lim-
its specified [in other portions of the regulations] as practicable.” The dif-
ference in the terminology is not significant. 40 Fed. Reg. 33029 (1975).
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However, there was also evidence that Kerr-McGee com-
plied with most federal regulations. The NRC official testi-
fied that there were no serious personnel exposures at the 
plant and that Kerr-McGee did not exceed the regulatory 
requirements with respect to exposure levels that would re-
sult in significant health hazards. In addition, Kerr-McGee 
introduced the Commission’s report on the investigation of 
the Silkwood incident in which the Commission determined 
that Kerr-McGee’s only violation of regulations throughout the 
incident was its failure to maintain a record of the dates of 
two urine samples submitted by Silkwood.

The trial court determined that Kerr-McGee had not shown 
that the contamination occurred during the course of Silk-
wood’s employment. Accordingly, the court precluded the 
jury from deciding whether the personal injury claim was 
covered by Oklahoma’s Workers’ Compensation Act, which 
provides the sole remedy for accidental personal injuries aris-
ing in the course of employment. Okla. Stat., Tit. 85, §§11, 
12 (1981). Instead, the court submitted the claims to the 
jury on alternative theories of strict liability and negligence.7

The court also instructed the jury with respect to punitive 
damages, explaining the standard by which Kerr-McGee’s con-
duct was to be evaluated in determining whether such dam-
ages should be awarded:

“[T]he jury may give damages for the sake of example 
and by way of punishment, if the jury finds the defend-
ant or defendants have been guilty of oppression, fraud, 
or malice, actual or presumed. ...

“Exemplary damages are not limited to cases where 
there is direct evidence of fraud, malice or gross negli-
gence. They may be allowed when there is evidence

7 In an effort to avoid a new trial in the event that the Court of Appeals 
disagreed with its ruling on the applicability of strict-liability principles, 
the court instructed the jury to answer a special interrogatory as to 
whether Kerr-McGee negligently allowed the plutonium to escape from its 
plant. The jury answered in the affirmative.
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of such recklessness and wanton disregard of another’s 
rights that malice and evil intent will be inferred. If a 
defendant is grossly and wantonly reckless in exposing 
others to dangers, the law holds him to have intended 
the natural consequences of his acts, and treats him 
as guilty of a willful wrong.” 485 F. Supp., at 603 
(Appendix).

The jury returned a verdict in favor of Mr. Silkwood, find-
ing actual damages of $505,000 ($500,000 for personal injuries 
and $5,000 for property damage) and punitive damages of 
$10 million. The trial court entered judgment against Kerr- 
McGee in that amount.

Kerr-McGee then moved for judgment n.o.v. or a new 
trial. In denying that motion, the court rejected Kerr- 
McGee’s contention that compliance with federal regulations 
precluded an award of punitive damages. The court noted 
that Kerr-McGee “had a duty under part 20 of Title 10 of the 
Code of Federal Regulations to maintain the release of radia-
tion ‘as low as reasonably achievable.’ Compliance with this 
standard cannot be demonstrated merely through control of 
escaped plutonium to within any absolute amount.” Id., at 
585. Therefore, the court concluded, it is not “inconsistent 
[with any congressional design] to impose punitive damages 
for the escape of plutonium caused by grossly negligent, 
reckless and willful conduct.” Ibid.

Kerr-McGee renewed its contentions with greater success 
before the Court of Appeals for the Tenth Circuit. That 
court, by decision of a split panel, affirmed in part and re-
versed in part. 667 F. 2d 908 (1981). The court first held 
that recovery for Silkwood’s personal injuries was controlled 
exclusively by Oklahoma’s workers’ compensation law. It 
thus reversed the $500,000 judgment for those injuries. The 
court then affirmed the property damage portion of the 
award, holding that the workers’ compensation law applied 
only to personal injuries and that Oklahoma law permitted 
an award under a theory of strict liability in the circumstances 
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of this case. Finally, the court held that because of the fed-
eral statutes regulating the Kerr-McGee plant, “punitive 
damages may not be awarded in this case,” id., at 923.

In reaching its conclusion with respect to the punitive 
damages award, the Court of Appeals adopted a broad pre-
emption analysis. It concluded that “any state action that 
competes substantially with the AEC (NRC) in its regulation 
of radiation hazards associated with plants handling nuclear 
material” was impermissible. Ibid. Because “[a] judicial 
award of exemplary damages under state law as punishment 
for bad practices or to deter future practices involving expo-
sure to radiation is not less intrusive than direct legislative 
acts of the state,” the court determined that such awards 
were pre-empted by federal law. Ibid.

Mr. Silkwood appealed, seeking review of the Court of 
Appeals’ ruling with respect to the punitive damages award. 
We noted probable jurisdiction and postponed consideration 
of the jurisdictional issue until argument on the merits. 459 
U. S. 1101 (1983).

II
We first address the jurisdictional issue. This Court is 

empowered to review the decision of a federal court of ap-
peals “by appeal [if] a State statute [is] held by [the] court of 
appeals to be invalid as repugnant to the Constitution . . . .” 
28 U. S. C. § 1254(2). Mr. Silkwood argues that because the 
Court of Appeals invalidated the punitive damages award on 
pre-emption grounds and because the basis for that award 
was a state statute, Okla. Stat., Tit. 23, §9 (1981),8 the Court 
of Appeals necessarily held that the state statute was un-
constitutional, at least as applied in this case. Accordingly, 
Mr. Silkwood contends, this case falls within the confines of 
28 U. S. C. § 1254(2). We disagree.

8 The Oklahoma statute authorizes an award of punitive damages “[i]n 
any action for the breach of an obligation not arising from contract, where 
the defendant has been guilty of oppression, fraud or malice, actual or 
presumed.”
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In keeping with the policy that statutes authorizing ap-
peals are to be strictly construed, Perry Education Assn. 
v. Perry Local Educators' Assn., 460 U. S. 37, 43 (1983); 
Fdmaris v. Ridge Tool Co., 400 U. S. 41, 42, n. 1 (1970), we 
have consistently distinguished between those cases in which 
a state statute is expressly struck down on constitutional 
grounds and those in which an exercise of authority under 
state law is invalidated without reference to the state stat-
ute. The former come within the scope of § 1254(2)’s juris-
dictional grant. Malone v. White Motor Corp., 435 U. S. 
497, 499 (1978); Dutton v. Evans, 400 U. S. 74, 76, n. 6 
(1970). The latter do not. Perry Education Assn., supra, 
at 42; Hanson v. Denckla, 357 U. S. 235, 244 (1958); Wilson 
v. Cook, 327 U. S. 474, 482 (1946).9 See also County of Ar-
lington v. United States, 669 F. 2d 925 (CA4), cert, denied, 
459 U. S. 801 (1982); Minnesota v. Hoffman, 543 F. 2d 1198 
(CA8 1976), cert, denied sub nom. Minnesota v. Alexander, 
430 U. S. 977 (1977). The present case falls into the second 
category.

The Court of Appeals held that because of the pre-emptive 
effect of federal law, “punitive damages may not be awarded 
in this case.” 667 F. 2d, at 923. It did not purport to rule 
on the constitutionality of the Oklahoma punitive damages 
statute. The court did not mention the statute, and the par-
ties did not contest or defend the constitutionality of the stat-
ute in their appellate briefs. While the award itself was 
struck down, the statute authorizing such awards was left 
untouched. Cf. Perry Education Assn., 460 U. S., at 42. 
Therefore, the present appeal is not within our §1254(2) 
appellate jurisdiction.10

9 Wilson and Denckla involve appeals from state-court judgments under 
28 U. S. C. § 1257 and its predecessor. However, such cases are relevant 
to the present issue because of “the history of . . . close relationship be-
tween” § 1254(2) and § 1257. Calero-Toledo v. Pearson Yacht Leasing 
Co., 416 U. S. 663, 675-677, n. 11 (1974).

10 Mr. Silkwood’s reliance on Californian. Grace Brethren Church, 457U. S. 
393 (1982), is misplaced. Grace Brethren involved a direct appeal under 28
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Nevertheless, the decision below is reviewable by writ of 
certiorari. Ibid. The issue addressed by the court below is 
important; it affects both the States’ traditional authority to 
provide tort remedies to their citizens and the Federal Gov-
ernment’s express desire to maintain exclusive regulatory au-
thority over the safety aspects of nuclear power. Accord-
ingly, treating the jurisdictional statement as a petition for 
certiorari, as we are authorized to do, 28 U. S. C. §2103, 
we grant the petition and reach the merits of the Court of 
Appeals’ ruling.

Ill
As we recently observed in Pacific Gas & Electric Co. 

v. State Energy Resources Conservation & Development 
Comm’n, 461 U. S. 190 (1983), state law can be pre-empted in 
either of two general ways. If Congress evidences an intent 
to occupy a given field, any state law falling within that field 
is pre-empted. Id., at 203-204; Fidelity Federal Savings & 
Loan Assn. v. De la Cuesta, 458 U. S. 141, 153 (1982); Rice 
v. Santa Fe Elevator Corp., 331 U. S. 218, 230 (1947). If 
Congress has not entirely displaced state regulation over the 
matter in question, state law is still pre-empted to the extent 
it actually conflicts with federal law, that is, when it is impos-
sible to comply with both state and federal law, Florida Lime 
& Avocado Growers, Inc. v. Paul, 373 U. S. 132, 142-143
(1963),  or where the state law stands as an obstacle to the 
accomplishment of the full purposes and objectives of Con-
gress, Hines v. Davidowitz, 312 U. S. 52, 67 (1941). Pacific 
Gas & Electric, supra, at 204. Kerr-McGee contends that 
the award in this case is invalid under either analysis. We 
consider each of these contentions in turn.

U. S. C. § 1252, a statute which we have construed more broadly because 
of Congress’ clear intent to create an “exception to the policy of minimizing 
the mandatory docket of this Court.” Id., at 405. See also McLucas v. 
DeChamplain, 421 U. S. 21, 31 (1975).
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A
In Pacific Gas & Electric, an examination of the statutory 

scheme and legislative history of the Atomic Energy Act con-
vinced us that “Congress . . . intended that the Federal Gov-
ernment should regulate the radiological safety aspects in-
volved in the construction and operation of a nuclear plant.” 
461 U. S., at 205. Thus, we concluded that “the Federal 
Government has occupied the entire field of nuclear safety 
concerns, except the limited powers expressly ceded to the 
States.” Id., at 212.

Kerr-McGee argues that our ruling in Pacific Gas & Elec-
tric is dispositive of the issue in this case. Noting that 
“regulation can be as effectively exerted through an award of 
damages as through some form of preventive relief,” San 
Diego Building Trades Council v. Garmon, 359 U. S. 236, 
247 (1959), Kerr-McGee submits that because the state- 
authorized award of punitive damages in this case punishes 
and deters conduct related to radiation hazards, it falls within 
the prohibited field. However, a review of the same legisla-
tive history which prompted our holding in Pacific Gas & 
Electric, coupled with an examination of Congress’ actions 
with respect to other portions of the Atomic Energy Act, 
convinces us that the pre-empted field does not extend as far 
as Kerr-McGee would have it.

As we recounted in Pacific Gas & Electric, “[u]ntil 1954 
. . . the use, control, and ownership of nuclear technology re-
mained a federal monopoly.” 461 U. S., at 206. In that 
year, Congress enacted legislation which provided for private 
involvement in the development of atomic energy. Atomic 
Energy Act of 1954, Act of Aug. 30, 1954, ch. 1073, 68 Stat. 
919, as amended, 42 U. S. C. §2011 et seq. (1976 ed. and 
Supp. V). However, the Federal Government retained ex-
tensive control over the manner in which this development 
occurred. In particular, the Atomic Energy Commission 
was given “exclusive jurisdiction to license the transfer, 
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delivery, receipt, acquisition, possession, and use of nuclear 
materials.” Pacific Gas & Electric, supra, at 207. See 42 
U. S. C. §§ 2014(e), (z), (aa), 2061-2064, 2071-2078, 2091- 
2099, 2111-2114 (1976 ed. and Supp. V).

In 1959 Congress amended the Atomic Energy Act in 
order to “clarify the respective responsibilities ... of the 
States and the Commission with respect to the regulation 
of byproduct, source, and special nuclear materials.” 42 
U. S. C. §2021(a)(1). See S. Rep. No. 870, 86th Cong., 1st 
Sess., 8-12 (1959). The Commission was authorized to turn 
some of its regulatory authority over to any State which 
would adopt a suitable regulatory program. However, the 
Commission was to retain exclusive regulatory authority 
over “the disposal of such . . . byproduct, source, or special 
nuclear material as the Commission determines . . . should, 
because of the hazards or potential hazards thereof, not be 
disposed of without a license from the Commission.” 42 
U. S. C. § 2021(c)(4). The States were therefore still pre-
cluded from regulating the safety aspects of these hazardous 
materials.11

Congress’ decision to prohibit the States from regulating 
the safety aspects of nuclear development was premised on 
its belief that the Commission was more qualified to deter-
mine what type of safety standards should be enacted in this 
complex area. As Congress was informed by the AEC, the 
1959 legislation provided for continued federal control over 
the more hazardous materials because “the technical safety 
considerations are of such complexity that it is not likely that 
any State would be prepared to deal with them during the 
foreseeable future.” H. R. Rep. No. 1125, 86th Cong., 1st 
Sess., 3 (1959). If there were nothing more, this concern 
over the States’ inability to formulate effective standards and

11 At the time this suit was filed, Oklahoma had not entered into an agree-
ment with the Commission under §2021. Even if it had, Kerr-McGee 
would have still been subject to exclusive NRC safety regulation because it 
was licensed to possess special nuclear material in a quantity sufficient to 
form a critical mass. See 42 U. S. C. § 2021(b)(4) (1976 ed. and Supp. V).
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the foreclosure of the States from conditioning the operation of 
nuclear plants on compliance with state-imposed safety stand-
ards arguably would disallow resort to state-law remedies by 
those suffering injuries from radiation in a nuclear plant. 
There is, however, ample evidence that Congress had no in-
tention of forbidding the States to provide such remedies.

Indeed, there is no indication that Congress even seriously 
considered precluding the use of such remedies either when 
it enacted the Atomic Energy Act in 1954 or when it amended 
it in 1959. This silence takes on added significance in light of 
Congress’ failure to provide any federal remedy for persons 
injured by such conduct. It is difficult to believe that Con-
gress would, without comment, remove all means of judicial 
recourse for those injured by illegal conduct. See Construc-
tion Workers v. Laburnum Corp., 347 U. S. 656, 663-664 
(1954).

More importantly, the only congressional discussion con-
cerning the relationship between the Atomic Energy Act and 
state tort remedies indicates that Congress assumed that 
such remedies would be available. After the 1954 law was 
enacted, private companies contemplating entry into the nu-
clear industry expressed concern over potentially bankrupt-
ing state-law suits arising out of a nuclear incident. As a 
result, in 1957 Congress passed the Price-Anderson Act, an 
amendment to the Atomic Energy Act. Pub. L. 85-256, 71 
Stat. 576. That Act established an indemnification scheme 
under which operators of licensed nuclear facilities could be 
required to obtain up to $60 million in private financial pro-
tection against such suits. The Government would then pro-
vide indemnification for the next $500 million of liability, and 
the resulting $560 million would be the limit of liability for 
any one nuclear incident.

Although the Price-Anderson Act does not apply to the 
present situation,12 the discussion preceding its enactment 

12 Under the Act, the NRC is given discretion whether to require plants 
licensed under §2073 to maintain financial protection. 42 U. S. C. 
§ 2210(a). Government indemnification is available only to those required 
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and subsequent amendment13 indicates that Congress as-
sumed that persons injured by nuclear accidents were free to 
utilize existing state tort law remedies. The Joint Commit-
tee Report on the original version of the Price-Anderson Act 
explained the relationship between the Act and existing state 
tort law as follows:

“Since the rights of third parties who are injured are 
established by State law, there is no interference with 
the State law until there is a likelihood that the damages 
exceed the amount of financial responsibility required to-
gether with the amount of the indemnity. At that point 
the Federal interference is limited to the prohibition of 
making payments through the State courts and to pro-
rating the proceeds available.” S. Rep. No. 296, 85th 
Cong., 1st Sess., 9 (1957).

See also H. R. Rep. No. 435, 85th Cong., 1st Sess., 9 (1957);
S. Rep. No. 1605, 89th Cong., 2d Sess., 6 (1966).

Congress clearly began working on the Price-Anderson 
legislation with the assumption that in the absence of some 
subsequent legislative action, state tort law would apply.14 
This was true even though Congress was fully aware of the

to maintain financial protection, § 2210(c), and certain others not relevant 
here, §2014(t), and the liability limitation applies only to those who are 
indemnified. § 2210(e). The NRC did not require plutonium processing 
plants to maintain financial protection until 1977, 42 Fed. Reg. 46 (1977).

13 The 1957 version of the Price-Anderson Act was designed to expire in 
1967. It was extended in 1965, Pub. L. 89-210, 79 Stat. 855, and again in 
1975, Pub. L. 94-197, 89 Stat. 1111. In addition, several substantive 
changes were made through the years, most notably in 1966. Pub. L. 
89-645, 80 Stat. 891.

14 In sustaining the Price-Anderson Act against a constitutional chal-
lenge, we echoed that assumption, noting that before the Act was enacted 
the only right possessed by those injured in a nuclear incident “was to uti-
lize their existing common-law and state-law remedies to vindicate any 
particular harm visited on them from whatever source.” Duke Power Co. 
n . Carolina Environmental Study Group, Inc., 438 U. S. 59, 88, 89, n. 32 
(1978).
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Commission’s exclusive regulatory authority over safety mat-
ters. As the Joint Committee explained in 1965:

“The Price-Anderson Act also contained provisions to 
improve the AEC’s procedures for regulating reactor 
licensees .... This manifested the continuing concern 
of the Joint Committee and Congress with the necessity 
for assuring the effectiveness of the national regulatory 
program for protecting the health and safety of employ-
ees and the public against atomic energy hazards. The 
inclusion of these provisions . . . also reflected the in-
timate relationship which existed between Congress’ 
concern for prevention of reactor accidents and the in-
demnity provisions of the Price-Anderson legislation.” 
S. Rep. No. 650, 89th Cong., 1st Sess., 4-5 (1965).

When it enacted the Price-Anderson Act, Congress was 
well aware of the need for effective national safety regula-
tion. In fact, it intended to encourage such regulation. 
But, at the same time, “the right of the State courts to estab-
lish the liability of the persons involved in the normal way 
[was] maintained.” S. Rep. No. 296, supra, at 22.

The belief that the NRC’s exclusive authority to set safety 
standards did not foreclose the use of state tort remedies was 
reaffirmed when the Price-Anderson Act was amended in 
1966. The 1966 amendment was designed to respond to con-
cerns about the adequacy of state-law remedies. See, e. g., 
S. Rep. No. 650, supra, at 13. It provided that in the event 
of an “extraordinary nuclear occurrence,”15 licensees could be 
required to waive any issue of fault, any charitable or govern-

15 An “extraordinary nuclear occurrence” is “any event causing a dis-
charge or dispersal of source, special nuclear, or byproduct material from 
its intended place of confinement in amounts offsite, or causing radiation 
levels offsite, which the Commission determines to be substantial, and 
which the Commission determines has resulted or will probably result in 
substantial damages to persons offsite or property offsite.” 42 U. S. C. 
§ 2014(j). The Commission’s criteria for defining an extraordinary nuclear 
occurrence are located at 10 CFR §§ 140.81-140.85 (1983).
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mental immunity defense, and any statute of limitations 
defense of less than 10 years. 42 U. S. C. §2210(n)(l). 
Again, however, the importance of the legislation for present 
purposes is not so much in its substance, as in the assump-
tions on which it was based.

Describing the effect of the 1966 amendment, the Joint 
Committee stated:

“By requiring potential defendants to agree to waive 
defenses the defendants’ rights are restricted; concomi-
tantly, to this extent, the rights of plaintiffs are en-
larged. Just as the rights of persons who are injured 
are established by State law, the rights of defendants 
against whom liability is asserted are fixed by State law. 
What this subsection does is to authorize the [NRC] to 
require that defendants covered by financial protection 
and indemnity give up some of the rights they might 
otherwise assert.” S. Rep. No. 1605, 89th Cong., 2d 
Sess., 26 (1966).

Similarly, when the Committee outlined the rights of those 
injured in nuclear incidents which were not extraordinary 
nuclear occurrences, its reference point was again state 
law. “Absent ... a determination [that the incident is an 
“extraordinary nuclear occurrence”], a claimant would have 
exactly the same rights that he has today under existing 
law—including, perhaps, benefit of a rule of strict liability 
if applicable State law so provides.” Id., at 12. Indeed, 
the entire discussion surrounding the 1966 amendment was 
premised on the assumption that state remedies were avail-
able notwithstanding the NRC’s exclusive regulatory author-
ity. For example, the Committee rejected a suggestion that 
it adopt a federal tort to replace existing state remedies, not-
ing that such displacement of state remedies would engender 
great opposition. Hearings before the Joint Committee on 
Atomic Energy on Proposed Amendments to Price-Anderson 
Act Relating to Waiver of Defenses, 89th Cong., 2d Sess., 31, 
75 (1966); S. Rep. No. 1605, supra, at 6-9. If other provi-
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sions of the Atomic Energy Act already precluded the States 
from providing remedies to its citizens, there would have 
been no need for such concerns. Other comments made 
throughout the discussion were similarly based on the as-
sumption that state remedies were available.16

Kerr-McGee focuses on the differences between compensa-
tory and punitive damages awards and asserts that, at most, 
Congress intended to allow the former. This argument, 
however, is misdirected because our inquiry is not whether 
Congress expressly allowed punitive damages awards. Pu-
nitive damages have long been a part of traditional state tort 
law. As we noted above, Congress assumed that traditional 
principles of state tort law would apply with full force unless 
they were expressly supplanted. Thus, it is Kerr-McGee’s 
burden to show that Congress intended to preclude such 
awards. See Electrical Workers v. Foust, 442 U. S. 42, 53
(1979) (Blackm un , J., concurring in result). Yet, the com-
pany is unable to point to anything in the legislative history 
or in the regulations that indicates that punitive damages 
were not to be allowed. To the contrary, the regulations 
issued implementing the insurance provisions of the Price- 
Anderson Act themselves contemplate that punitive damages 
might be awarded under state law.17

16 Atomic Energy Commission General Counsel Hennessey testified that 
“[i]t would appear eminently reasonable to avoid disturbing ordinary tort law 
remedies with respect to damage claims where the circumstances are not 
substantially different from those encountered in many activities of life 
which cause damage to persons and property.” Hearings before the Joint 
Committee on Atomic Energy on Proposed Amendments to Price-Anderson 
Act Relating to Waiver of Defenses, 89th Cong., 2d Sess., 35 (1966).
See also id., at 41 (“the amendments would not actually change the struc-
ture of the tort laws of the various states. The legal principles of state law 
would remain unchanged, but certain of the issues and defenses . . . would 
be affected”).

17 Following the 1966 amendment, the Commission published a form for 
nuclear energy liability policies and indemnity agreements. After reciting 
the waivers being made by the licensee in the event of an extraordinary 
nuclear occurrence, the form contains the following provision: “The waiv-
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In sum, it is clear that in enacting and amending the Price- 
Anderson Act, Congress assumed that state-law remedies, in 
whatever form they might take, were available to those in-
jured by nuclear incidents. This was so even though it was 
well aware of the NRC’s exclusive authority to regulate 
safety matters. No doubt there is tension between the con-
clusion that safety regulation is the exclusive concern of the 
federal law and the conclusion that a State may nevertheless 
award damages based on its own law of liability. But as we 
understand what was done over the years in the legislation 
concerning nuclear energy, Congress intended to stand by 
both concepts and to tolerate whatever tension there was 
between them. We can do no less. It may be that the 
award of damages based on the state law of negligence or 
strict liability is regulatory in the sense that a nuclear plant 
will be threatened with damages liability if it does not con-
form to state standards, but that regulatory consequence was 
something that Congress was quite willing to accept.

We do not suggest that there could never be an instance in 
which the federal law would pre-empt the recovery of dam-
ages based on state law. But insofar as damages for radia-
tion injuries are concerned, pre-emption should not be judged 
on the basis that the Federal Government has so completely 
occupied the field of safety that state remedies are foreclosed 
but on whether there is an irreconcilable conflict between the 
federal and state standards or whether the imposition of a 
state standard in a damages action would frustrate the objec-
tives of the federal law. We perceive no such conflict or 
frustration in the circumstances of this case.

ers set forth... above do not apply to ... [a]ny claim for punitive or exem-
plary damages . . . .” 10 CFR § 140.91, Appendix A, f 2(c), p. 801 (1983).

Had the Commission thought that punitive damages awards were pre-
cluded by earlier legislation, as Kerr-McGee suggests, there would have 
been no need to state that the waivers did not apply to such awards. Since 
the waivers do not apply at all to the present situation, the clear implica-
tion is that punitive damages are available, if state law so provides.
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B
The United States, as amicus curiae, contends that the 

award of punitive damages in this case is pre-empted because 
it conflicts with the federal remedial scheme, noting that the 
NRC is authorized to impose civil penalties on licensees 
when federal standards have been violated. 42 U. S. C. 
§ 2282 (1976 ed. and Supp. V). However, the award of puni-
tive damages in the present case does not conflict with that 
scheme. Paying both federal fines and state-imposed puni-
tive damages for the same incident would not appear to be 
physically impossible. Nor does exposure to punitive dam-
ages frustrate any purpose of the federal remedial scheme.

Kerr-McGee contends that the award is pre-empted be-
cause it frustrates Congress’ express desire “to encourage 
widespread participation in the development and utilization 
of atomic energy for peaceful purposes.” 42 U. S. C. 
§ 2013(d). In Pacific Gas & Electric, we observed that 
“[t]here is little doubt that a primary purpose of the Atomic 
Energy Act was, and continues to be, the promotion of nu-
clear power.” 461 U. S., at 221. However, we also ob-
served that “the promotion of nuclear power is not to be 
accomplished ‘at all costs.’” Id., at 222. Indeed, the pro-
vision cited by Kerr-McGee goes on to state that atomic en-
ergy should be developed and utilized only to the extent it is 
consistent “with the health and safety of the public.” 42 
U. S. C. § 2013(d). Congress therefore disclaimed any inter-
est in promoting the development and utilization of atomic 
energy by means that fail to provide adequate remedies for 
those who are injured by exposure to hazardous nuclear 
materials. Thus, the award of punitive damages in this case 
does not hinder the accomplishment of the purpose stated in 
§ 2013(d).

We also reject Kerr-McGee’s submission that the punitive 
damages award in this case conflicts with Congress’ express 
intent to preclude dual regulation of radiation hazards. See 
S. Rep. No. 870, 86th Cong., 1st Sess., 8 (1959). As we 
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explained in Part A, Congress did not believe that it was in-
consistent to vest the NRC with exclusive regulatory author-
ity over the safety aspects of nuclear development while at 
the same time allowing plaintiffs like Mr. Silkwood to recover 
for injuries caused by nuclear hazards. We are not author-
ized to second-guess that conclusion.18

IV
We conclude that the award of punitive damages in this 

case is not pre-empted by federal law. On remand Kerr- 
McGee is free to reassert any claims it made before the Court 
of Appeals which were not addressed by that court or by this 
opinion, including its contention that the jury’s findings with 
respect to punitive damages were not supported by sufficient 
evidence and its argument that the amount of the punitive 
damages award was excessive. The judgment of the Court 
of Appeals with respect to punitive damages is therefore 
reversed, and the case is remanded to that court for proceed-
ings consistent with this opinion.

It is so ordered.

Just ice  Blackm un , with whom Justic e Mars hall  
joins, dissenting.

I join Just ice  Powell ’s opinion in dissent and add com-
ments of my own that, I believe, demonstrate (a) the in-
compatibility between the Court’s opinion last Term in 
Pacific Gas & Electric Co. v. State Energy Resources Con-
servation & Development Comm’n, 461 U. S. 190 (1983),

18 The Government cites no evidence to support its claim that the present 
award conflicts with the NRC’s desire to avoid penalties which put “a li-
censee out of business ... or adversely affec[t] a licensee’s ability to safely 
conduct licensed activities.” 47 Fed. Reg. 9991 (1982). Thus, we need 
not decide whether an award could be so large as to conflict with that pol-
icy. Of course, Kerr-McGee is free to challenge the propriety of the 
amount of the award on remand. See text infra, this page.
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and its opinion in the present case, and (b) the fact that 
the Court is by no means compelled to reach the result it 
espouses today.

Justi ce  Powell ’s dissent well explains the fundamental 
incongruity of the Court’s result. The Court acknowledges 
that Congress pre-empted state regulation of safety aspects 
of nuclear operations largely out of concern that States were 
without the technological expertise necessary to regulate 
them. Ante, at 250-251. Yet the Court concludes that Con-
gress intended to allow a jury to impose substantial penalties 
upon a nuclear licensee for failure to follow what the jury re-
gards as adequate safety procedures. The Court recognizes 
the paradox of its disposition, but blames the irrationality on 
Congress. Then, with humility, the Court explains that it is 
duty-bound to follow the dictates of Congress. But such in-
stitutional modesty cannot transfer the blame for the tension 
that today’s decision injects into the regulation of nuclear 
power. The Court, in my view, tortures its earlier decisions 
and, more importantly, wreaks havoc with the regulatory 
structure that Congress carefully created.

I
The Court recognizes that the analytic framework for this 

case was established less than a year ago in Pacific Gas. 
The precise issue in that case was whether the 1954 Atomic 
Energy Act, 68 Stat. 921, as amended, 42 U. S. C. §2011 et 
seq. (1976 ed. and Supp. V), pre-empted California’s authority 
to condition the construction of a nuclear facility in California 
on the State’s finding that adequate means of disposal were 
available for the plant’s nuclear wastes. Two aspects of that 
decision control the proper disposition of the case today.

First, the Court concluded that federal pre-emption of nu-
clear safety regulation was full and complete:

“State safety regulation is not pre-empted only when it 
conflicts with federal law. Rather, the Federal Govern-
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ment has occupied the entire field of nuclear safety con-
cerns, except the limited powers expressly ceded to the 
States. When the Federal Government completely oc-
cupies a given field or an identifiable portion of it, as it 
has done here, the test of pre-emption is whether ‘the 
matter on which the State asserts the right to act is in 
any way regulated by the Federal Act,’” 461 U. S., at 
212-213 (footnote omitted).

The second important aspect of Pacific Gas was its analy-
sis of the California statute. Despite the broad federal pre-
emption of nuclear safety concerns, the Court upheld the 
state statute. The Court recognized that the statute clearly 
had an effect on the safety of nuclear plant operations, id., at 
196-197, but it upheld the statute because its purpose was 
economic. The Court concluded that the State had adopted 
the regulation to prevent investments in powerplants that 
were likely to become white elephants due to inadequate nu-
clear waste storage facilities. Ibid. Because Congress had 
not meant the Atomic Energy Act to deprive States of the 
right to make economic decisions concerning nuclear power, 
the Court concluded that the regulation was not pre-empted. 
Thus, the fundamental teaching of Pacific Gas is that state 
regulation of nuclear power is pre-empted to the extent that 
its purpose is to regulate safety.

The principles set forth in Pacific Gas compel the conclu-
sion that the punitive damages awarded in this case, and now 
upheld, are pre-empted. The prospect of paying a large 
fine—jn this case a potential $10 million—for failure to oper-
ate a nuclear facility in a particular manner has an obvious 
effect on the safety precautions that nuclear licensees will fol-
low. The Court does not dispute, moreover, that punitive 
damages are expressly designed for this purpose. Punitive 
damages are “private fines levied by civil juries.” Gertz v. 
Robert Welch, Inc., 418 U. S. 323, 350 (1974). See Smith v. 
Wade, 461 U. S. 30, 49 (1983) (“[D]eterrence of future egre-
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gious conduct is a primary purpose ... of punitive dam-
ages”). The trial court’s instructions to the jury in this case 
explained the purpose of punitive damages:

“The basis for allowance of punitive damages rests 
upon the principle that they are allowed as a punishment 
to the offender for the general benefit of society, both as 
a restraint upon the transgressor and as a warning and 
example to deter the commission of like offenses in the 
future.” App. to Juris. Statement 112a.

The conduct that the jury’s punitive damages award sought 
to regulate was the day-to-day safety procedures of nuclear 
licensees. There was no factual finding as to how the con-
tamination of Karen Silkwood occurred; the trial judge ex-
pressly refused to give an instruction on intentional infliction, 
and the jury rejected Kerr-McGee’s suggestion that Silkwood 
intentionally contaminated herself. See ante, at 243; 667 F. 
2d 908, 915 (CA10 1981). It is abundantly clear, therefore, 
that the punitive damages award in this case deters a nuclear 
facility from operating in the same manner as Kerr-McGee. 
Authority for a State to do so, however, is precisely what the 
Court held to be pre-empted in Pacific Gas.1 Nuclear Regu-
latory Commission regulations covered virtually every aspect 
of the incident in which Silkwood was contaminated.1 2 The 

1 The Court’s opinion in Pacific Gas seemed to contemplate even the pre-
cise issue in the case today. The Court explained:
“It would clearly be impermissible for California to attempt to [regulate 
the construction or operation of a nuclear powerplant], for such regulation, 
even if enacted out of nonsafety concerns, would nevertheless directly con-
flict with the [Commission’s] exclusive authority over plant construction 
and operation.” 461 U. S., at 212.

2 See, e. g., 10 CFR § 19.12 (1974) (requiring education of workers con-
cerning hazards of radiation); §§20.101-20.108 and Appendix B (radiation 
dose standards for individuals both in and outside restricted areas); 
§20.202 (use of personnel-monitoring equipment); §20.203 (posting of 
warnings around radiation areas); § 20.402 (notification of the Commission 
in the event of loss or theft of nuclear materials); § 403 (notification in the
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Atomic Energy Act provides a full enforcement arsenal—in-
cluding criminal sanctions—to police compliance with federal 
standards.* 3 Indeed, the Commission conducted a complete 
investigation into the Silkwood contamination, and found no 
material violation of federal regulations that could justify im-
posing a fine.4 The District Court nevertheless instructed 
the jury to fashion a fine to encourage Kerr-McGee and other 
nuclear licensees to meet in the future whatever safety 
standard the jury considered appropriate for plutonium.5

event of exposure to radiation). Part 70 of the Regulations sets forth cer-
tain terms and conditions imposed on nuclear licenses. See, e. g., §§ 70.23, 
70.24, 73.1 (license applicants must be determined to have qualified person-
nel, equipment, and procedures adequate to protect health and safety and 
to protect the plant against theft or sabotage of nuclear materials); 
§§70.51, 70.53 (nuclear balance inventory and recordkeeping for special 
nuclear materials).

3 42 U. S. C. §§ 2271-2284 (1976 ed. and Supp. V). Criminal conviction 
for willful violations of various provisions of the Act may result in substan-
tial fines and imprisonment. §§ 2272-2278b, 2284. The Attorney General 
may seek injunctive relief to prevent or stop violations of the Act or the 
Commission regulations or orders. §2280. The Commission itself can 
impose civil penalties for violations of specific licensing provisions of the 
Act. § 2282. In 1980, Congress increased the maximum civil penalty to 
$100,000 per violation; if the violation is a continuing one, each day consti-
tutes a separate violation. § 2282(a). Finally, the Commission can initi-
ate proceedings to modify, suspend, or revoke any license issued under the 
Act, and, in an emergency, can make such action effective immediately. 
10 CFR §§ 70.61-70.62 (1974).

4 The only violations of regulations revealed by the investigation were 
Kerr-McGee’s failure to record the voiding dates for two bioassay samples 
provided by Silkwood. App. to Motion to Dismiss or Affirm A17.

5 The regulatory nature of the punitive damages award is evidenced 
by the jury instruction explaining how punitive damages were to be 
calculated:

“You may consider the financial worth of the defendant against whom 
such damages are awarded in determining the size of such an award that is 
proper under the facts of this case. That is, you may consider the wealth 
of defendant Kerr-McGee Nuclear Corporation in determining what 
amount of exemplary damages, if you find them appropriate, is consistent 
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The $10 million fine that the jury imposed is 100 times 
greater than the maximum fine that may be imposed by the 
Nuclear Regulatory Commission for a single violation of fed-
eral standards. The fine apparently is more than 10 times 
greater than the largest single fine that the Commission has 
ever imposed.6 The complete federal occupation of safety 
regulation compels the conclusion that such an award is pre-
empted.

It is to be noted, of course, that the same pre-emption anal-
ysis produces the opposite conclusion when applied to an 
award of compensatory damages. It is true that the pros-
pect of compensating victims of nuclear accidents will affect a 
licensee’s safety calculus. Compensatory damages therefore 
have an indirect impact on daily operations of a nuclear facil-
ity. But so did the state statute upheld in Pacific Gas. The 
crucial distinction between compensatory and punitive dam-
ages is that the purpose of punitive damages is to regulate 
safety, whereas the purpose of compensatory damages is to 
compensate victims. Because the Federal Government does 
not regulate the compensation of victims, and because it is 
inconceivable that Congress intended to leave victims with 
no remedy at all,7 the pre-emption analysis established by 

with the general purpose of such an award in deterring the defendant, and 
others like it, from committing similar acts in the future, and for pun-
ishment of the defendant for such acts.” App. to Juris. Statement 113a. 
The jury was instructed further that compliance with federal standards 
was not a complete defense to the award of punitive damages:

“You are instructed, however, that you are not bound by these stand-
ards. Your duty is to determine what constitutes the exercise of reason-
able care in handling plutonium, or the existence of reckless and wanton 
conduct, in light of the physical characteristics of that material and the 
risks associated with it.” Id., at 102a.

6 See N. Y. Times, Oct. 22, 1983, p. 26, col. 5 (largest fine imposed to 
date is $850,000).

7 In Pacific Gas, the Court relied on the fact that there was no federal 
regulation of the economic considerations of nuclear power as clear evi-
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Pacific Gas comfortably accommodates—indeed it compels— 
the conclusion that compensatory damages are not pre-
empted whereas punitive damages are.

Differences in the means of calculating compensatory and 
punitive damages further distinguish the two, and highlight 
the fundamental incompatibility of punitive damages and fed-
eral standards. When a victim is determined to be eligible 
for a compensatory award, that award is calculated by refer-
ence to the victim’s injury. Whatever compensation stand-
ard a State imposes, whether it be negligence or strict lia-
bility, a licensee remains free to continue operating under 
federal standards and to pay for the injury that results. 
This presumably is what Congress had in mind when it pre-
empted state authority to set administrative regulatory 
standards but left state compensatory schemes intact. Con-
gress intended to rely solely on federal expertise in setting 
safety standards, and to rely on States and juries to remedy 
whatever injury takes place under the exclusive federal reg-
ulatory scheme. Compensatory damages therefore comple-
ment the federal regulatory standards, and are an implicit 
part of the federal regulatory scheme.

Punitive damages, in contrast, are calculated to compel ad-
herence to a particular standard of safety—and it need not be 
a federal standard. In setting the punitive damages award 
in this case, the court instructed the jury to consider “the fi-
nancial worth of the defendant” and award an “amount of ex-

dence that Congress intended to leave such concerns to consideration of the 
States:
“The Nuclear Regulatory Commission . . . does not purport to exercise its 
authority based on economic considerations .... It is almost inconceiv-
able that Congress would have left a regulatory vacuum; the only reason-
able inference is that Congress intended the States to make these judg-
ments.” 461 U. S., at 207-208.
The absence of federal regulation governing the compensation of victims of 
nuclear accidents is strong evidence that Congress intended the matter to 
be left to the States.
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emplary damages . . . consistent with the general purpose of 
such an award in deterring the defendant, and others like it, 
from committing similar acts in the future.” 485 F. Supp. 
566, 603 (WD Okla. 1979). The punitive damages award 
therefore enables a State to enforce a standard that is more 
exacting than the federal standard. Were Kerr-McGee to 
continue adherence only to the federal standard, it would 
presumably be in continuous violation of state law—an indi-
cation that the jury award in this case was too small to serve 
its purpose. A licensee that continues to meet only the fed-
eral standard therefore presumably will receive increasingly 
large punitive sanctions in subsequent personal injury suits, 
until compliance with the state-imposed safety standard is 
obtained. At that point, of course, the federal safety stand-
ard will have been entirely supplanted. It is incredible to 
suggest that Congress intended the Federal Government to 
have the sole authority to set safety regulations, but left 
intact the authority of States to require adherence to a dif-
ferent state standard through the imposition of jury fines. 
The obvious conflict shows that punitive damages are pre-
empted.

This pre-emption analysis eliminates the “tension” that the 
Court concedes its disposition creates. It remains faithful to 
the Federal Government’s expressed desire to balance the 
conflict between promoting nuclear power and ensuring safe 
operation of nuclear plants. See Power Reactor Co. v. Elec-
tricians, 367 U. S. 396, 404 (1961) (“the responsibility for 
safeguarding [public] health and safety belongs under the 
statute to the Commission”). It preserves the ability of 
States to provide compensation to their citizens for injuries 
caused by radiation hazards. Finally, it avoids the anomaly 
of a jury’s imposing a fine to regulate activity considered too 
complicated for state regulatory experts. See H. R. Rep. 
No. 1125, 86th Cong., 1st Sess., 3 (1959) (“the technical 
safety considerations are of such complexity that it is not 
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likely that any State would be prepared to deal with them 
during the foreseeable future”).

II
For reasons never expressed in its opinion, the Court re-

jects the analysis outlined above and opts instead for one that 
it admits creates “tension between the conclusion that safety 
regulation is the exclusive concern of the federal law and the 
conclusion that a State may nevertheless award damages 
based on its own law of liability.” Ante, at 256. But, with 
all respect, in struggling to reach its result, the Court never 
focuses on the issue in this case. Without explanation, the 
analysis proceeds as though the issue is whether a victim in a 
nuclear accident can seek judicial recourse for her injuries. 
That issue is not in dispute. The issue in this case is not 
whether a victim of radiation hazards can be compensated 
under state law. The issue is whether the jury can impose a 
fine on a nuclear operator in addition to whatever compensa-
tory award is given.

The Court’s obfuscation of the issue appears at the outset 
of its pre-emption analysis, where it states rhetorically:

“[T]here is no indication that Congress even seriously 
considered precluding the use of [state-law] remedies 
either when it enacted the Atomic Energy Act in 1954 
and or when it amended it in 1959. This silence takes on 
added significance in light of Congress’ failure to provide 
any federal remedy for persons injured by such conduct. 
It is difficult to believe that Congress would, without com-
ment, remove all means of judicial recourse for those 
injured by illegal conduct.” Ante, at 251 (emphasis 
supplied).

In this passage, the Court responds to an argument that has 
not been made. Respondents have not attributed to Con-
gress a callous intent to deprive injured victims of compen-
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sation. Pacific Gas does not imply anything so heartless. 
Yet the Court’s analysis never focuses on the real issue; its 
entire analysis proceeds as if pre-emption of punitive dam-
ages would require pre-emption of compensatory damages as 
well.

The source of the confusion appears to be an argument by 
petitioner (formerly appellant) that a pre-emption analysis of 
punitive damages and compensatory damages must lead to 
the same result on the ground that both have a regulatory ef-
fect.8 Petitioner thus placed before the Court the bleak— 
though contrived—choice either to allow punitive damages 
or to deprive injured victims of “all judicial recourse” for 
their injuries. As pointed out above, there is no reason that 
similar treatment of punitive and compensatory damages is 
required; indeed, Pacific Gas requires that a distinction 
between the two be drawn.

The irony of the Court’s approach is that Pacific Gas, de-
cided less than a year ago, drew precisely the line that the 
Court today is unable to find. Pacific Gas made clear that 
the purpose of a statute is critical in a pre-emption analysis 
under the Atomic Energy Act. In that case, moreover, the 
parties were in serious dispute over whether the statute in 
question was motivated out of safety or nonsafety concerns. 
In this case, in contrast, there is no disagreement on the dis-
positive issue; the Court does not dispute that punitive dam-
ages are intended to make a nuclear operator adopt better 
safety procedures.

Petitioner seems also to have obscured the distinction be-
tween compensatory and punitive damages by focusing on 
the role of a jury in awarding compensatory damages in a 
State, such as Oklahoma, where compensation is allowed only 
on a showing of negligence.9 Because a determination of 
negligence requires a jury to determine a licensee’s duty of 

8 See Brief for Appellant 42-43; Reply Brief for Appellant 6-9.
9 See id., at 11-12.
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care, petitioner argued that Congress has demonstrated a 
willingness to allow a jury to set a standard for licensee con-
duct. That being the case, petitioner suggested that there 
is no evidence that Congress intended not to allow a jury to 
impose a punitive award based on that standard.

It is not at all surprising, however, that Congress would 
tolerate a jury-imposed negligence standard for awarding 
compensation. In its desire to promote nuclear power, Con-
gress has never expressed an intention to allow a nuclear 
licensee to avoid paying for any injury it causes. Indeed, 
where Congress has determined the liability standard for li-
censees, it has imposed strict liability.10 Congress thus has 
demonstrated its willingness to hold a nuclear licensee liable 
for all injury that it causes, regardless of whether it is at 
fault. When a State chooses to impose a more relaxed liabil-
ity standard on a licensee—such as negligence—the State 
simply eliminates part of the burden that the Federal Gov-
ernment is willing to have the nuclear industry bear. In 
effect, a State that uses a negligence standard simply sub-
sidizes the industry at the expense of those numbers of 
its citizenry that are victims of radiation hazards. The fact 
that Congress was willing to let States reduce the compensa-
tory liability of licensees is hardly support for the notion 
that Congress would also allow States to set—either through 
administrative regulation or tort law—standards of care

10 The Price-Anderson Act, Pub. L. 85-256, 71 Stat. 576, was amended in 
1966 to remedy what Congress perceived to be state tort law inadequacies 
in administering compensation for a victim of a major nuclear incident. 
Pub. L. 89-645, 80 Stat. 891. Those amendments require licensees, as a 
condition of their receiving approval of financial protection and the indem-
nity afforded by Price-Anderson, to waive certain state-law defenses in the 
event of a major nuclear incident. See 42 U. S. C. §2210(n)(l). The 
waivers assure, inter alia, that a victim’s entitlement to compensation will 
be determined under a strict-liability standard rather than negligence. 
Congress required such waivers out of concern that state laws, such as the 
negligence standard of liability, were ill-suited to the problems of nuclear 
hazards. See S. Rep. No. 1605, 89th Cong., 2nd Sess., 13 (1966).
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higher than the federal standard, and impose fines to secure 
compliance with them.

Having focused on the wrong issue, the Court seeks to sup-
port its wrong result by focusing on the legislative history of 
the wrong statute. The Court relies heavily on comments 
made during consideration of the Price-Anderson Act, Pub. 
L. 85-256, 71 Stat. 576. Congress enacted that statute in 
1957 out of concern that the potential liability arising from 
a nuclear occurrence exceeded the amount of insurance a li-
censee could obtain. Congress perceived that the unavail-
ability of unlimited insurance was deterring private invest-
ment in nuclear energy projects. Price-Anderson therefore 
established a liability system to compensate victims in the 
event of an “extraordinary nuclear occurrence.” The system 
has three major components: (1) it empowers the Commission 
to require a licensee to have financial protection up to $60 
million of liability; (2) it provides for federal indemnification 
for the next $500 million; and (3) it sets the $560 million thus 
aggregated as the limit of liability for any one nuclear inci-
dent (with a procedure for apportioning that amount should 
claims arising from the incident exceed $560 million). After 
that limit, any additional compensation to victims would re-
quire further action by Congress. Price-Anderson also re-
quires a licensee to waive certain defenses that, most impor-
tantly, make clear that in the event of an “extraordinary 
nuclear occurrence,” the licensee will be strictly liable for the 
injuries it causes.

Price-Anderson’s legislative history plainly demonstrates 
that except in the event of an extraordinary nuclear occur-
rence, Price-Anderson does not interfere with state tort law. 
For example, the Joint Committee Report on the bill that 
later became Price-Anderson explained:

“The basic principles underlying the bill are two:
“1. Since the rights of third parties who are injured 

are established by State law, there is no interference 
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with the State law until there is a likelihood that the 
damages exceed the amount of financial responsibility 
required together with the amount of the indemnity 
[i. e., $560 million]. At that point the Federal interfer-
ence is limited to the prohibition of making payments 
through the State courts and to prorating the proceeds 
available.

“2.......... ” S. Rep. No. 296, 85th Cong., 1st Sess., 9
(1957) (emphasis added).

The Court relies on this passage to demonstrate, in its 
view, that the entire corpus of “state tort law” is available for 
application in any suit arising out of a nuclear incident. 
Ante, at 252-254. Such an interpretation simply ignores the 
context of the statement, and produces a variety of incongru-
ities that the Court fails to address.

The Court’s opinion omits from its quotation the first line 
of the passage. That line makes clear that the passage de-
scribes only the underlying principles of the Price-Anderson 
Act; it does not purport to be a description of the relationship 
between all federal nuclear regulation and state tort law. 
The passage demonstrates that Price-Anderson interferes 
with state tort law only in certain limited situations. But 
the question in this case is not whether Price-Anderson pre-
empted punitive damages; the issue is whether the Atomic 
Energy Act pre-empted punitive damages in 1954. Thus, 
the legislative history on which the Court bases its argument 
simply begs the question of how much state tort law re-
mained in place before Price-Anderson was enacted.

It is hardly surprising, moreover, that proponents of Price- 
Anderson emphasized how little their proposed legislation 
would interfere with state tort law. As with any federal 
legislation that pre-empts the powers of the States, Price- 
Anderson undoubtedly prompted concern about federal in-
trusiveness. To assuage such concerns, proponents of Price- 
Anderson and later federal statutes regulating nuclear power
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emphasized the minimal federal intrusion of the proposed leg-
islation.11 But such statements provide a most uncertain 
basis on which to interpret the pre-emption that resulted 
from earlier federal statutes. On the relevant issue—the 
pre-emption of state law accomplished by the Atomic Energy 
Act in 1954—this Court already has concluded that the pre-
emption of nuclear safety concerns was complete.

By using Price-Anderson’s legislative history in 1957 to 
conclude that the 1954 Act leaves all of state tort law intact, 
the Court implicitly proves too much. Surely the Court 
would concede that Congress did not intend, for example, to 
allow a state court to entertain a nuisance action and enjoin 
the operation of a nuclear powerplant on the ground that the 
plant was unsafe. Similarly, the Court must agree that a 
state court could not enjoin in a trespass action the release of 
effluents from a plant that was in compliance with Commis-
sion standards. Yet the Court’s position rests on the notion 
that state tort law must be treated as an undifferentiated 
body of law, and that all tort remedies have been left intact.

The Court’s interpretation of Price-Anderson’s legislative 
history produces even greater incongruities in the operation 
of Price-Anderson itself. As explained above, the Price- 
Anderson liability scheme provides federal indemnification 
for liability above $60 million and below $560 million. The 
purpose of the indemnification is to provide compensation for 
victims and to minimize the exposure of nuclear licensees. 
But the Court’s inconsonant holding leads to the anomalous 
result that in the event of a nuclear accident in which liability 
exceeds $60 million, the Federal Government might well have 
to pay punitive damages to the victims of the accident. By 
definition, such payments would not serve a compensatory 
purpose; nor would they have the deterrent effect on licens-

11 See, e. g., H. R. Rep. No. 435, 85th Cong., 1st Sess., 9 (1957); S. Rep. 
No. 1605, 89th Cong., 2d Sess., 5 (1966).
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ees that justifies imposing them. Congress could not have 
intended so paradoxical a result.

Once again, the logical way out of this paradox is a conclu-
sion that Congress assumed that punitive damages would not 
be awarded under Price-Anderson.12 But such an assump-
tion is now unavailable to the Court: the same passages the 
Court uses to demonstrate that “there is no interference with 
. . . State law” except in the event of a nuclear occurrence 
also make clear that even then the “Federal interference is 
limited to the prohibition of making payments through the 
state courts and to prorating the proceeds available.” Ac-
cordingly, it is clear that Price-Anderson itself would not pre-
empt punitive damages, and the Court’s position puts the 
Federal Government in the absurd position of paying them.

The Court’s holding produces similar incongruities in the 
application of Price-Anderson to an accident in which liability 
exceeds the $560 million limit. In that situation, Price- 
Anderson provides for the prorating of claims. If punitive 
damages are allowed, victims with large punitive awards 
would receive awards greatly in excess of compensation, 
while other victims would receive less than full compensa-
tion. Such a result would be grossly inequitable, and in clear 
conflict with Price-Anderson’s goal of compensating victims 
of a nuclear accident. Once again, the obvious implication of 
this result is that Congress assumed that punitive damages 
would not be available. Yet the Court rejects this assump-
tion by insisting that references to “state tort law” in the 
legislative history demonstrate that punitive damages have 
never been pre-empted.

12 Such an assumption is fully consistent with the legislative history of 
the Act which, when read in context, makes clear that its objective is to 
provide compensation to persons that suffer injuries. See, e. g., S. Rep. 
No. 296, 85th Cong., 1st Sess., 8 (1957) (Price-Anderson offers “a practical 
approach to the necessity of providing adequate protection against liability 
arising from atomic hazards as well as a sound basis for compensating the 
public for any possible injury or damage arising from such hazards”) (em-
phasis supplied).
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III
The Court’s analysis ends where it began, still focused on 

the wrong issue. In the last paragraph of its analysis,13 the 
opinion once again acknowledges the anomaly of its dispo-
sition, but explains:

“Congress did not believe that it was inconsistent to vest 
the NRC with exclusive regulatory authority over the 
safety aspects of nuclear development while at the same 
time allowing plaintiffs like Mr. Silkwood to recover for 
injuries caused by nuclear hazards. We are not author-
ized to second-guess that conclusion” (emphasis supplied). 
Ante, at 258.

Not only are we not authorized to second-guess Congress’ 
conclusion, but also we have not been asked to do so. At 
the risk of repetition, this case is not about whether Karen 
Silkwood’s administrator can recover for her injury; it is 
about whether a person injured by radiation can be awarded 
an amount in excess of the injury sustained in order to en-
courage all nuclear operators to spend more on safety. On 
that issue, the Court’s position is plainly inconsistent with its 

13 The next to last paragraph of the analysis seems to reflect similar con-
fusion. The paragraph is an attempt to respond to respondents’ argument 
that punitive damages conflict with the desire of Congress to promote nu-
clear power. The Court explains:
“Congress . . . disclaimed any interest in promoting the development and 
utilization of atomic energy by means that fail to provide adequate reme-
dies for those who are injured by exposure to hazardous nuclear materials. 
Thus, the award of punitive damages in this case does not hinder the 
accomplishment of the [congressional] purpose . . . .” Ante, at 257 
(emphasis supplied).
There is no claim in this case that Congress pre-empted remedies to com-
pensate those who are injured by exposure to hazardous nuclear materials. 
Unless the statement is meant to suggest that remedies are not “adequate” 
unless they include punitive damages—an argument which the Court does 
not put forward and which would be difficult to make, given that some 
States do not allow punitive damages—then the statement has little rele-
vance to the issue in this case.
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earlier holding in Pacific Gas that “the Federal Government 
has occupied the entire field of nuclear safety concerns.” 461 
U. S., at 212. The Court’s insistence on obfuscating the 
issue in this case cannot change the will of Congress on the 
issue that is truly before us.

Justi ce  Powell , with whom The  Chief  Justi ce , Jus -
tice  Mars hall , and Justi ce  Black mun  join, dissenting.

The Court’s decision, in effect, authorizes lay juries and 
judges in each of the States to make regulatory judgments 
as to whether a federally licensed nuclear facility is being op-
erated safely. Such judgments then become the predicate 
to imposing heavy punitive damages. This authority is ap-
proved in this case even though the Nuclear Regulatory 
Commission (NRC) (then the Atomic Energy Commission) 
(AEC)—the agency authorized by Congress to assure the 
safety of nuclear facilities—found no relevant violation of its 
stringent safety requirements worthy of punishment. The 
decision today also comes less than a year after we explicitly 
held that federal law has “pre-empted” all “state safety regu-
lation” except certain limited powers “expressly ceded to the 
States.” Pacific Gas & Electric Co. v. State Energy Re-
sources Conservation & Development Comm’n, 461 U. S. 
190, 212 (1983).1 There is no express authorization in federal 
law of the authority the Court today finds in a State’s com-
mon law of torts.

Punitive damages, unrelated to compensation for any in-
jury or damage sustained by a plaintiff, are “regulatory” in

1 In Pacific Gas & Electric Co., we held:
“State safety regulation is not pre-empted only when it conflicts with fed-
eral law. Rather, the Federal Government has occupied the entire field of 
nuclear safety concerns, except the limited powers expressly ceded to the 
States. When the Federal Government completely occupies a given field 
or an identifiable portion of it, as it has done here, the test of pre-emption 
is whether ‘the matter on which the State asserts the right to act is in any 
way regulated by the Federal Act’.” 461 U. S., at 212-213.
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nature rather than compensatory. The Court of Appeals for 
the Tenth Circuit so found in this case—prior even to our de-
cision in Pacific Gas & Electric Co. 667 F. 2d 908, 922 
(1981). It also concluded that punitive damages are “no less 
intrusive than direct legislative acts of the state.” Id., at 
923; see San Diego Building Trades Council v. Garmon, 359 
U. S. 236, 247 (1959). I agree with the Court of Appeals.

I
The facts are instructive. During a 3-day period in No-

vember 1974, Karen Silkwood was contaminated by pluto-
nium from one of respondent Kerr-McGee’s plants that had 
been built and was operated pursuant to federal law and sub-
ject to extensive regulation by the AEC. Silkwood was ab-
sent from her job for only a week—from November 7 until 
she returned to work on November 13. That night she was 
killed—as the Court states—“in an unrelated automobile ac-
cident.” Ante, at 242. There is no evidence that Silkwood 
suffered any specific injury,2 temporary or permanent, other 
than mental distress for a short period. In a state-law tort 
action against Kerr-McGee brought by Silkwood’s father, the 
jury awarded “actual damages” of $505,000 and “punitive 
damages” of $10 million. The District Court entered judg-
ment on the verdict.

Where injury is sustained as a result of the operation of a 
nuclear facility, it is not contested that compensatory dam-
ages under state law properly may be awarded. Rather, in 
view of the purpose and effect of punitive damages, the ques-
tion is whether such damages may be imposed not to compen-

2 The autopsy after Ms. Silkwood’s death indicated that her body con-
tained 8.8 nanocuries of plutonium. AEC regulations specified that the 
permissible body burden of plutonium for employees of nuclear facilities 
was 40 nanocuries. Disagreeing with the AEC, an expert witness for 
petitioner speculated at trial that the amount of plutonium contamination 
Ms. Silkwood experienced might have manifested itself in the form of lung 
cancer and chromosome damage at some future date.
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sate the injured citizen or her family but solely to punish and 
deter conduct at the nuclear facility.3

A
The purpose of a punitive damages award was made clear 

by the District Court’s instructions. The jury was author-
ized to impose such damages to “punish”

“the offender for the general benefit of society, both as 
a restraint upon the transgressor and as a warning and 
example to deter the commission of like offenses in the 
future.” 585 F. Supp. 566, 603 (WD Okla. 1979).4 *

The jury also was advised that punitive damages need not be 
proved by “direct evidence of fraud, malice or gross negli-
gence.” Ibid. Rather, these could be “inferred.” Ibid. 
Although there was no evidence showing a direct causal con-
nection between any Kerr-McGee neglect and Silkwood’s 
minor contamination, two witnesses—testifying as experts— 
found fault in general with operations at the plant such as

3 The distinction in this case between the two types of damages is of 
major importance. There is no element of regulation when compensatory 
damages are awarded, especially when liability is imposed without fault as 
authorized by state law. Moreover, personal injuries are finite. To be 
sure, as the compensatory award in this case illustrates, these can result in 
large compensatory judgments. But juries do have guidance from physi-
cians, medical records, lost wages, and—where permanent disability or 
death occurs—actuarial testimony as to lost earnings and life expectancy. 
None of these is present when punitive damages are awarded. The con-
trast also is illustrated by this case. A jury with neither pretrial knowl-
edge of nuclear plant operations nor evidence to guide or limit its discre-
tion, chose $10 million. It could, as well, have been almost any other 
amount.

4 The trial court also instructed the jury that the size of any punitive
damages award should be “consistent with the general purpose of such an 
award in deterring the defendant, and others like it, from committing simi-
lar acts in the future, and for punishment of the defendant for such acts.” 
585 F. Supp., at 603.
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inadequate employee training and lack of supervision.5 The 
AEC, in the discharge of its regulatory responsibility, had 
cited the plant some 75 times over a period of years for vari-
ous minor violations.6 None of the violations, however, was 
shown to have caused the contamination, or deemed substan-
tial enough to justify imposition of fines by the AEC.7 More-
over, the Commission had investigated the physical security 
system at the plant only two months before Silkwood’s 
contamination and found no significant deficiencies. After 
her contamination occurred, the AEC conducted an investi-
gation of that incident. Again, no significant violation of 
AEC regulations was found. See ante, at 244; AEC Direc-
torate of Regulatory Operations, Investigation Report No. 74- 
09, p. 5 (Dec. 16, 1974).

6 Silkwood also proffered reports of AEC investigations of incidents oc-
curring in 1971, 1972, and 1973. The incidents of most concern were a fire 
on March 5, 1973, and radioactive seepage from a waste container discov-
ered on September 25, 1973. Neither incident resulted in any contamina-
tion outside the Kerr-McGee plant or in any injury from contamination of 
Kerr-McGee employees. The AEC did not fine the company in either in-
stance. Other testimony on behalf of Silkwood criticized generally the 
training of new personnel, the use of respirators in contaminated areas, the 
design of glove boxes in the plant, and a perceived lack of awareness of 
Kerr-McGee employees that exposure to plutonium may cause cancer.

6 It is evident from these facts that the AEC was diligent and thorough in 
overseeing the safety of the Kerr-McGee plant.

7 In fact, except for the contamination of Silkwood that caused her to lose 
seven days of work, there was no evidence that anyone else had ever been 
injured by contamination from the Kerr-McGee plant. There was evi-
dence of one incident involving minor contamination outside the plant that 
occurred on April 17,1972. In that instance, three maintenance personnel 
at the plant violated company regulations by leaving for breakfast without 
checking themselves for signs of contamination. Upon their return, it was 
discovered that they had received low level contamination prior to leaving 
for breakfast. None of these employees was shown to have suffered any 
injury. The amount of contamination involved in this incident was so mini-
mal that an AEC official testified that there was no need for Kerr-McGee 
to report it to the AEC.
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Nevertheless, the jury imposed $10 million of punitive 
damages, and on a motion for judgment n. o. v. the District 
Court agreed with the jury’s award, based on its finding that 
the “escape of plutonium [was] caused by grossly negligent, 
reckless and willful conduct.” 485 F. Supp., at 585. These 
serious conclusions simply were “inferred”—in the absence of 
specific evidence—from the fact that some plutonium con-
tamination had occurred and from the testimony of petition-
er’s experts as to overall operating conditions at the plant.

The Court defends the awarding—even on the basis of in-
ferences—of punitive damages judgments by lay juries with 
no competency to understand the highly sophisticated tech-
nology of nuclear facilities. In doing so, it states: “Congress 
assumed that traditional principles of state tort law would 
apply with full force unless they were expressly supplanted. 
. . . [T]he company is unable to point to anything in the legis-
lative history or in the regulations that indicates that puni-
tive damages were not to be allowed.” Ante, at 255. In my 
view, this conclusion is irreconcilable with Pacific Gas & 
Electric Co.’s pre-emption holding.

B
We stated in Pacific Gas & Electric Co. that “the Federal 

Government has occupied entirely the field of nuclear safety 
concerns.” 461 U. S., at 212. On its face this is a holding 
that state action of any kind in this area is pre-empted, 
whether or not Congress has been silent on specific issues 
that may arise. See Fidelity Federal Savings & Loan Assn. 
v. De la Cuesta, 458 U. S. 141, 153 (1982); United States v. 
Shimer, 367 U. S. 374, 381-383 (1961). We reiterated this 
principle of pre-emption in Pacific Gas & Electric Co. when we 
held that only those “powers expressly ceded to the States” 
are not pre-empted. 461 U. S., at 212 (emphasis added).

Petitioner concedes that Congress did not refer to punitive 
damages in the text or legislative history of the 1954 Act or 
its subsequent amendments. The absence of an express ref-
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erence appears plainly to bring state law of punitive damages 
within the sweeping pre-emption we found that Congress in-
tended in Pacific Gas & Electric Co. Nevertheless, the 
Court today makes an exception to the rule announced only 
last Term by refusing to find pre-emption unless the party ar-
guing for pre-emption can find direct support in the statute, 
legislative history, or regulations. Where broad federal pre-
emption has been found, the burden of proving an exception 
always should be on the party who wishes to rely on state 
law. The Court’s decision today inexplicably shifts this bur-
den to allow state law to prevail in the absence of a showing 
that Congress expressly had intended to pre-empt it.

The Court does purport to find some indirect evidence of 
congressional intent not to pre-empt state punitive damages 
law in the legislative history of the Price-Anderson Act, en-
acted in 1957. In considering the relevance of this Act, it is 
important to bear in mind that it did not apply at all to the 
Kerr-McGee plant at the time of this incident, and that its 
purpose was not regulatory in any relevant sense whatever. 
Price-Anderson was the result of concern, particularly preva-
lent when experience with nuclear energy had been limited, 
that extraordinary nuclear disasters could occur. In antici-
pating such an occurrence, the primary concern—of course— 
was to assure compensation for persons who suffered loss or 
injury. Duke Power Co. n . Carolina Environmental Study 
Group, Inc., 438 U. S. 59, 93 (1978). A secondary, but none-
theless important concern, was that private enterprise be en-
couraged to build and operate nuclear powerplants to meet 
the anticipated energy needs of our Nation. With the then 
uncertain prospect of a nuclear plant disaster that would 
bankrupt the utility, some sort of federally backed insurance 
plan was desirable in the overall public interest as well as 
that of the primary victims who suffered injury. Id., at 
63-65. Accordingly, in summary, Price-Anderson provided 
that the aggregate liability for a single nuclear accident may 
not exceed $560 million. Licensees were required to pur-
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chase the maximum amount of insurance available in the com-
mercial insurance industry (approximately $60 million), and 
the Government agreed to indemnify licensees for the re-
mainder. In addition, Price-Anderson required that licens-
ees must waive all legal defenses and must agree to be sub-
ject to strict liability in the event of an extraordinary nuclear 
occurrence. Id., at 65.

Thus, neither the Price-Anderson Act itself nor its pur-
poses are relevant to this case. Petitioner and the Court, 
finding nothing whatever in the legislative history of the 
Atomic Energy Act, cite several statements in the legisla-
tive history of Price-Anderson that there was no intention to 
change state tort law.8 There is no mention in this history of 
state punitive damages law. The argument, however, is 
that “tort law” includes both compensatory and punitive 
awards. This may be true generally but certainly not neces-
sarily true in the context in which the term “tort law” was 
used in Price-Anderson. When considering legislation ad-
dressing the possibility of a catastrophic nuclear accident, it 
was natural for Congress to make clear that the availability 
of compensatory damages in ordinary personal injury and 
property damages cases was not at issue. Such damages 
were to be imposed without fault. Congress was not con-
cerned in that Act with the “punishment” of nuclear plants 
through jury imposition of punitive damages.

However one may view the bits and pieces of the Price- 
Anderson Act’s legislative history, for present purposes the 
regulatory plan would appear to be clear. The regulation of 
nuclear safety then, as now, had been entrusted by a differ-
ent Act to an expert body with full authority to issue compre-
hensive regulations and assess penalties, and with the obliga-
tion to oversee the safety of nuclear operations.

8See, e. g., S. Rep. No. 1605, 89th Cong., 2d Sess., 25 (1966); S. Rep. 
No. 296, 85th Cong., 1st Sess., 9, 22 (1957).
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II
Even if Pacific Gas & Electric Co. had not been decided, I 

would find pre-emption of punitive damages awards because 
they conflict with the fundamental concept of comprehen-
sive federal regulation of nuclear safety.9 See Hines v. 
Davidowitz, 312 U. S. 52, 67 (1941).

A
Congress has been committed to the policy of encouraging 

private development of nuclear energy from 1954 to the 
present.10 We explicitly recognized this commitment in 
Pacific Gas & Electric Co., 461 U. S., at 206-207. The econ-
omy particularly of the Western Democracies—perhaps, in-
deed, democracy itself—depends upon the energy that is now 
primarily derived from fossil sources. No informed person 
suggests that these sources are inexhaustible. We had a 
brief but shattering experience in 1973 during the embargo 
on Middle East oil. The effect of this experience confirmed 

9 Silkwood argues that the regulation of Kerr-McGee’s conduct through 
punitive damages is an area of local, rather than federal, concern. Assum-
ing, arguendo, that this assertion is correct, the degree of local concern is 
irrelevant. Federal pre-emption doctrine applies regardless of the impor-
tance of the issue to local authorities. Fidelity Federal Savings & Loan 
Assn. v. De la Cuesta, 458 U. S. 141, 153 (1982). As the Court stated in 
Free v. Bland, 369 U. S. 663 (1962): “The relative importance to the State 
of its own law is not material when there is a conflict with a valid federal 
law, for the Framers of our Constitution provided that the federal law 
must prevail.” Id., at 666.

10 As a result of advances in nuclear technology, the percentage of total 
electricity produced in the United States by nuclear means rose from zero 
in 1954 to 12% in 1981. See Statistical Abstract of the United States, 
1982-1983, p. 581; 2 Historical Statistics of the United States 826 (1975). 
During that period, and to this day, I do not recall that any fatalities have 
occurred as a result of contamination from nuclear facilities. Much of the 
credit for the progress and safety record of the nuclear industry also must 
go to Congress for enacting appropriate safety regulatory authority and to 
the action and oversight of the AEC and its successor, the NRC.
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the wisdom—indeed necessity—of identifying and exploiting 
alternative energy sources—particularly for the long term. 
The most promising new source identified to date is nuclear-
generated energy.

Public safety always has been an overriding concern both 
in Government regulation and the industry. Striking the 
balance between the need to promote nuclear development 
and the responsibility to insure public safety is a task that 
requires a unique level of professional expertise. Congress 
has enacted detailed legislation and created a highly qualified 
administrative agency to promulgate and enforce regula-
tions.11 Those regulations constitute a uniform body of law 
carefully designed to balance safety and efficiency in nuclear 
facilities across the country. Northern States Power Co. n . 
Minnesota, 447 F. 2d 1143, 1153-1154 (CA8 1971), sum-
marily aff’d, 405 U. S. 1035 (1972).

The effectiveness of the overall program requires that 
nuclear policy and regulation be insulated from ad hoc, unin-
formed and perhaps biased decisionmaking.11 12 It is reason-

11 Congress gave the AEC several means of enforcing its regulations. 
The Act provides for injunctive remedies, civil penalties, and revocation of 
licenses for violation of the terms and conditions of the license. 42 
U. S. C. §§2236, 2280, and 2282 (1976 ed. and Supp. V). The Act also 
provides criminal sanctions for willful violations of the Act and most AEC 
(NRC) regulations. 42 U. S. C. §§ 2272 and 2273 (1976 ed. and Supp. V).

12 In recent years there has been a dramatic increase in public concern 
over all nuclear activities—a concern that may well influence juries. No 
doubt this has been caused by the public’s new awareness of the potential 
for vast destruction through the use of nuclear weapons—an awareness 
evidenced by the now commonplace demonstrations and antinuclear groups 
and movements that can exist, of course, only in the free world. Often 
little or no distinction is made between nuclear powerplants designed to 
help insure the future of our civilization and the proliferation of nuclear 
weapons that could destroy it. Those who fail to see this distinction seem 
to be unaware of the overall safety record of the nuclear power industry in 
the United States and other countries. See Cohen, Most Scientists Don’t 
Join in Radiation Phobia, Wall Street Journal, Nov. 30, 1983, p. 28, col. 4 
(“even well-educated segments of the American public are badly misin-
formed” as to the risks associated with the nuclear power industry).
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able for a nuclear facility to be held liable, even without fault 
on its part, to compensate for injury or loss occasioned by the 
operation of the facility. It is not reasonable to infer that 
Congress intended to allow juries of lay persons, selected 
essentially at random, to impose unfocused penalties solely 
for the purpose of punishment and some undefined deter-
rence. These purposes wisely have been left within the reg-
ulatory authority and discretion of the NRC.13

B
This case is a disquieting example of how the jury system 

can function as an unauthorized regulatory medium. Under 
accepted principles of tort law punitive damages may not 
properly be awarded on the basis of negligent conduct. A 
jury therefore must find malicious, wanton, or grossly negli-
gent conduct. As noted above, the evidence presented by 
plaintiff at the trial for the most part was wide-ranging 
“expert” testimony as to the overall operation of the defend-
ant plant. There was little evidence related in any causal 
way to the plutonium leak that contaminated Ms. Silkwood. 
Nor was there any evidence whatever of the “oppression,” 
“fraud,” “malice,” or “wanton reckless[ness]” mentioned in 
the trial court’s inflammatory instructions to the jury. See 
supra, at 278.

More importantly, the trial court did not instruct the jury, 
as would have been proper, that if it found that Kerr-McGee 

13 The Atomic Energy Act currently provides that the NRC can levy civil 
penalties for violations of licensing provisions, rules, regulations, or or-
ders. 42 U. S. C. §2282(a) (1976 ed., Supp. V). The penalties may not 
exceed $100,000 for each violation, but where a violation is a continuing 
one, each day of the violation is considered a separate violation. Ibid. At 
the time of Ms. Silkwood’s contamination, the maximum limit on civil pen-
alties was $25,000. 42 U. S. C. § 2282(a), amended by Pub. L. 96-295, 94 
Stat. 787. By establishing maximum fines, Congress implicitly stated its 
views on the size of monetary penalties it deemed sufficient to achieve both 
punishment and deterrence. See H. R. Rep. No 96-1070, pp. 33-34 
(1980); S. Rep. No. 96-176, pp. 23-24 (1979).
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had complied with the regulations there could be no finding of 
fraud, malice, or wanton or reckless conduct. Rather, in 
effect, the jury was told that it could decide that the regula-
tions were invalid:

“[S]uch regulations do not have to be accepted by you 
as right or accurate if they defy human credence, are 
questionable under best scientific knowledge, or can be 
shown not to accomplish their intended purpose.” 485 
F. Supp., at 606 (emphasis added).

Until today, I had not understood that a jury lawfully could 
be instructed on the basis of its own determination of “human 
credence” to conclude that a presumptively valid federal 
regulation simply could be ignored. This Court neverthe-
less—without knowing which of the jumble of instructions 
the jury actually followed14—concluded that the award of 
punitive damages does not conflict with the regulation pro-
gram established by Congress and the AEC. On the record, 
it is at least more likely than not that the jury totally ignored 
federal regulations as authorized by the trial court. More-
over, the Court attaches no importance to the fact that the 
AEC—the agency that adopted the regulations and was 
responsible for their enforcement—investigated the Silkwood 
incident and found no significant violation of its regulations. 
See supra, at 277.

C
As support for its conclusion that punitive damages and 

federal nuclear safety regulation do not conflict, the Court 
states that Congress did not intend to promote private devel-
opment of nuclear power “by means that fail to provide ade-

14 The instructions invited the jury to condemn the entire operation of the 
Kerr-McGee plant. The instructions, purporting to state “the law” that 
the jury was “bound to follow,” were some 10,000 words long, requiring 30 
pages in the printed appendix. They were repetitive, arguably conflict-
ing, and would have confused a panel of experienced lawyers. It is un-
likely that any lay juror had any idea what law he or she was called upon to 
apply.
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quate remedies for those who are injured by exposure to haz-
ardous nuclear materials.” Ante, at 257. The Court cites 
no authority—in the statute, its history, or the regulations— 
for its view that Congress intended that “adequate remedies” 
for persons injured should include “award[s] of punitive dam-
ages.” Nor was this case tried on the theory that punitive 
damages could be awarded as a remedy for injuries suffered 
by Silkwood. The instructions to the jury were precisely to 
the contrary, and were explicit that the purpose of punitive 
damages was to “punish” the “offender for the general bene-
fit of society.” Supra, at 276. And petitioner has not ar-
gued in this Court that the $505,000 of “actual damages” 
awarded were inadequate for the injury suffered in this case. 
The $10 million of punitive damages were simply a windfall 
for petitioner.

Ill
In sum, the Court’s decision will leave this area of the law 

in disarray. No longer can the operators of nuclear facilities 
rely on the regulations and oversight of the NRC. Juries 
unfamiliar with nuclear technology may be competent to de-
termine and assess compensatory damages on the basis of 
liability without fault. They are unlikely, however, to have 
even the most rudimentary comprehension of what reason-
ably must be done to assure the safety of employees and the 
public.15 The District Court in this case, by instructing the 
jury that it could infer malice, fraud, or gross negligence 
(see ibid.), in effect authorized the jury to impose punitive 
damages without fault. And, to make sure that the jury 
understood its standardless freedom in this respect, the 

15 The Court cites a House Report in which Congress expressed its mis-
givings about the ability of the States to deal with the complex and tech-
nical nature of the safety considerations in the nuclear industry. See 
H. R. Rep. No. 1125, 86th Cong., 1st Sess., 3 (1959). The Court, never-
theless, is willing to allow a jury, untrained in even the most rudimentary 
aspects of nuclear technology, to impose heavy penalties on the basis of its 
own perceptions or prejudices.



286 OCTOBER TERM, 1983

Pow el l , J., dissenting 464 U. S.

Court also instructed the jury that it could ignore the regula-
tions prescribed by the AEC if in its opinion they defied 
“human credence” or “can be shown not to accomplish their 
intended purpose.” Supra, at 284.

We hardly could have spoken more clearly in Pacific Gas & 
Electric Co. on April 20, 1983, on the issue of pre-emption.

“State safety regulation is not pre-empted only when it 
conflicts with federal law. Rather, the Federal Govern-
ment has occupied the entire field of nuclear safety con-
cerns . . . .” 461 U. S., at 212.

This left no doubt whatever as to the sole responsibility for 
nuclear safety regulation under the governance of the NRC 
and its large staff—experts in the technology and safety con-
trols of nuclear energy. This case makes clear the correct-
ness of the Court’s holding in Pacific Gas & Electric. Co. 
Today, the Court opens a wide and inviting door to indirect 
regulation by juries authorized to impose damages to punish 
and deter on the basis of inferences even when a plant has 
taken the utmost precautions provided by law. Not only 
is this unfair, it also could discourage investment needed to 
further the acknowledged national need for this alternative 
source of energy. I would affirm the judgment of the Court 
of Appeals.
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MICHIGAN v. CLIFFORD et  al .

CERTIORARI TO THE COURT OF APPEALS OF MICHIGAN

No. 82-357. Argued October 5, 1983—Decided January 11, 1984

Respondents’ private residence was damaged by an early morning fire 
while they were out of town. Firefighters extinguished the blaze at 7:04 
a. m., at which time all fire officials and police left the premises. Five 
hours later, a team of arson investigators arrived at the residence for the 
first time to investigate the cause of the blaze. They found a work crew 
on the scene boarding up the house and pumping water out of the base-
ment. The investigators learned that respondents had been notified of 
the fire and had instructed their insurance agent to send the crew to se-
cure the house. Nevertheless, the investigators entered the residence 
and conducted an extensive search without obtaining either consent or 
an administrative warrant. Their search began in the basement where 
they found two Coleman fuel cans and a crock pot attached to an electri-
cal timer. The investigators determined that the fire had been caused 
by the crock pot and timer and had been set deliberately. After seizing 
and marking the evidence found in the basement, the investigators ex-
tended their search to the upper portions of the house where they found 
additional evidence of arson. Respondents were charged with arson and 
moved to suppress all the evidence seized in the warrantless search on 
the ground that it was obtained in violation of their rights under the 
Fourth and Fourteenth Amendments. The Michigan trial court denied 
the motion on the ground that exigent circumstances justified the search. 
On interlocutory appeal, the Michigan Court of Appeals found that no 
exigent circumstances existed and reversed.

Held: The judgment is affirmed in part and reversed in part.
Jus tice  Pow el l , joined by Just ice  Bren na n , Just ice  Whit e , and 

Jus tice  Marsh all , concluded that where reasonable expectations of 
privacy remain in fire-damaged premises, administrative searches into 
the cause and origin of a fire are subject to the warrant requirement 
of the Fourth Amendment absent consent or exigent circumstances. 
There are especially strong expectations of privacy in a private residence 
and respondents here retained significant privacy interests in their 
fire-damaged home. Because the warrantless search of the basement 
and upper areas of respondents’ home was authorized neither by consent 
nor by exigent circumstances, the evidence seized in that search was ob-
tained in violation of respondents’ rights under the Fourth and Four-
teenth Amendments and must be suppressed. Pp. 291-299.
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(a) Where a warrant is necessary to search fire-damaged premises, an 
administrative warrant suffices if the primary object of the search is to 
determine the cause and origin of the fire, but a criminal search warrant, 
obtained upon a showing of probable cause, is required if the primary 
obj ect of the search is to gather evidence of criminal activity. Pp. 291-295.

(b) The search here was not a continuation of an earlier search, and the 
privacy interests in the residence made the delay between the fire and the 
midday search unreasonable absent a warrant, consent, or exigent circum-
stances. Michigan v. Tyler, 436 U. S. 499, distinguished. Because the 
cause of the fire was known upon search of the basement, the search of the 
upper portions of the house could only have been a search to gather evi-
dence of arson requiring a criminal warrant absent exigent circumstances. 
Even if the basement search had been a valid administrative search, it 
would not have justified the upstairs search, since as soon as it had been 
determined that the fire originated in the basement, the scope of the search 
was limited to the basement area. Pp. 296-298.

Just ice  Stev ens  concluded that the search of respondents’ home was 
unreasonable in contravention of the Fourth Amendment because the in-
vestigators made no effort to provide fair advance notice of the inspec-
tion to respondents. A nonexigent, forceful, warrantless entry cannot 
be reasonable unless the investigator has made some effort to give the 
owner sufficient notice to be present while the investigation is made. 
Pp. 303-305.

Powe ll , J., announced the judgment of the Court and delivered an opin-
ion, in which Brenn an , Whit e , and Marsh al l , JJ., joined. Steve ns , 
J., filed an opinion concurring in the judgment, post, p. 299. Rehn quis t , 
J., filed a dissenting opinion, in which Bur ger , C. J., and Bla ck mun  and 
O’Con no r , JJ., joined, post, p. 305.

Janice M. Joyce Bartee argued the cause pro hac vice for 
petitioner. With her on the brief were William L. Cahalan, 
Edward Reilly Wilson, and Timony A. Baughman.

K. Preston Oade, Jr., argued the cause and filed a brief for 
respondents.

Justi ce  Powell  announced the judgment of the Court 
and delivered an opinion, in which Justic e  Brenn an , Jus -
tic e  Whi te , and Justic e  Mar sha ll  joined.

This case presents questions as to the authority of arson 
investigators, in the absence of exigent circumstances or 
consent, to enter a private residence without a warrant to 
investigate the cause of a recent fire.
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I
Respondents, Raymond and Emma Jean Clifford, were ar-

rested and charged with arson in connection with a fire at 
their private residence. At the preliminary examination 
held to establish probable cause for the alleged offense, the 
State introduced various pieces of physical evidence, most of 
which was obtained through a warrantless and nonconsensual 
search of the Cliffords’ fire-damaged home. Respondents 
moved to suppress this evidence on the ground that it was 
obtained in violation of their rights under the Fourth and 
Fourteenth Amendments. That motion was denied and re-
spondents were bound over for trial. Before trial, they 
again moved to suppress the evidence obtained during the 
search. The trial court conducted an evidentiary hearing 
and denied the motion on the ground that exigent circum-
stances justified the search. The court certified its eviden-
tiary ruling for interlocutory appeal and the Michigan Court 
of Appeals reversed.

That court held that there were no exigent circumstances 
justifying the search. Instead, it found that the warrantless 
entry and search of the Clifford residence were conducted 
pursuant to a policy of the Arson Division of the Detroit Fire 
Department that sanctioned such searches as long as the 
owner was not present, the premises were open to trespass, 
and the search occurred within a reasonable time of the fire. 
The Court of Appeals held that this policy was inconsistent 
with Michigan v. Tyler, 436 U. S. 499 (1978), and that the 
warrantless nonconsensual search of the Cliffords’ residence 
violated their rights under the Fourth and Fourteenth 
Amendments. We granted certiorari to clarify doubt that 
appears to exist as to the application of our decision in Tyler. 
459 U. S. 1168 (1983).

II
In the early morning hours of October 18, 1980, a fire 

erupted at the Clifford home. The Cliffords were out of 
town on a camping trip at the time. The fire was reported to 
the Detroit Fire Department, and fire units arrived on the 
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scene about 5:40 a. m. The fire was extinguished and all fire 
officials and police left the premises at 7:04 a. m.

At 8 o’clock on the morning of the fire, Lieutenant Beyer, a 
fire investigator with the arson section of the Detroit Fire 
Department, received instructions to investigate the Clifford 
fire. He was informed that the Fire Department suspected 
arson. Because he had other assignments, Lieutenant Beyer 
did not proceed immediately to the Clifford residence. He 
and his partner finally arrived at the scene of the fire about 
1 p. m. on October 18.

When they arrived, they found a work crew on the scene. 
The crew was boarding up the house and pumping some six 
inches of water out of the basement. A neighbor told the in-
vestigators that he had called Mr. Clifford and had been in-
structed to request the Cliffords’ insurance agent to send a 
boarding crew out to secure the house. The neighbor also 
advised that the Cliffords did not plan to return that day. 
While the investigators waited for the water to be pumped 
out, they found a Coleman fuel can in the driveway that was 
seized and marked as evidence.1

By 1:30 p. m., the water had been pumped out of the base-
ment and Lieutenant Beyer and his partner, without obtain-
ing consent or an administrative warrant, entered the Clif-
ford residence and began their investigation into the cause 
of the fire. Their search began in the basement and they 
quickly confirmed that the fire had originated there beneath 
the basement stairway. They detected a strong odor of fuel 
throughout the basement, and found two more Coleman fuel 
cans beneath the stairway. As they dug through the debris, 
the investigators also found a crock pot with attached wires 
leading to an electrical timer that was plugged into an outlet 

1 The can had been found in the basement by the fire officials who had 
fought the blaze. The firemen removed the can and put it by the side door 
where Lieutenant Beyer discovered it on his arrival.
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a few feet away. The timer was set to turn on at approxi-
mately 3:45 a. m. and to turn back off at approximately 
9 a. m. It had stopped somewhere between 4 and 4:30 a. m. 
All of this evidence was seized and marked.

After determining that the fire had originated in the base-
ment, Lieutenant Beyer and his partner searched the re-
mainder of the house. The warrantless search that followed 
was extensive and thorough. The investigators called in a 
photographer to take pictures throughout the house. They 
searched through drawers and closets and found them full of 
old clothes. They inspected the rooms and noted that there 
were nails on the walls but no pictures. They found wiring 
and cassettes for a video tape machine but no machine.

Respondents moved to exclude all exhibits and testimony 
based on the basement and upstairs searches on the ground 
that they were searches to gather evidence of arson, that 
they were conducted without a warrant, consent, or exigent 
circumstances, and that they therefore were per se unreason-
able under the Fourth and Fourteenth Amendments. Peti-
tioner, on the other hand, argues that the entire search 
was reasonable and should be exempt from the warrant 
requirement.

Ill
In its petition for certiorari, the State does not challenge 

the state court’s finding that there were no exigent circum-
stances justifying the search of the Clifford home. Instead, 
it asks us to exempt from the warrant requirement all admin-
istrative investigations into the cause and origin of a fire. 
We decline to do so.

In Tyler, we restated the Court’s position that adminis-
trative searches generally require warrants. 436 U. S., at 
504-508. See Marshall v. Barlow’s, Inc., 436 U. S. 307 
(1978); Camara v. Municipal Court, 387 U. S. 523 (1967); 
See v. City of Seattle, 387 U. S. 541 (1967). We reaffirm 
that view again today. Except in certain carefully defined 
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classes of cases,2 the nonconsensual entry and search of 
property are governed by the warrant requirement of the 
Fourth and Fourteenth Amendments. The constitutionality 
of warrantless and nonconsensual entries onto fire-damaged 
premises, therefore, normally turns on several factors: 
whether there are legitimate privacy interests in the fire-
damaged property that are protected by the Fourth Amend-
ment; whether exigent circumstances justify the government 
intrusion regardless of any reasonable expectations of pri-
vacy; and, whether the object of the search is to determine 
the cause of fire or to gather evidence of criminal activity.

A
We observed in Tyler that reasonable privacy expectations 

may remain in fire-damaged premises. “People may go on 
living in their homes or working in their offices after a fire. 
Even when that is impossible, private effects often remain 
on the fire-damaged premises.” Tyler, 436 U. S., at 505. 
Privacy expectations will vary with the type of property, 
the amount of fire damage, the prior and continued use of the 
premises, and in some cases the owner’s efforts to secure it 
against intruders. Some fires may be so devastating that 
no reasonable privacy interests remain in the ash and ruins, 
regardless of the owner’s subjective expectations. The test 
essentially is an objective one: whether “the expectation [is] 
one that society is prepared to recognize as ‘reasonable.’” 
Katz n . United States, 389 U. S. 347, 361 (1967) (Harlan, J., 
concurring). See also Smith v. Maryland, 442 U. S. 735, 
739-741 (1979). If reasonable privacy interests remain in 

2 See, e. g., Donovan v. Dewey, 452 U. S. 594 (1981) (heavily regulated 
business); United States v. Biswell, 406 U. S. 311 (1972) (same); Colon-
nade Corp. v. United States, 397 U. S. 72 (1970) (same). The exceptions 
to the warrant requirement recognized in these cases are not applicable to 
the warrantless search in this case.
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the fire-damaged property, the warrant requirement applies, 
and any official entry must be made pursuant to a warrant in 
the absence of consent or exigent circumstances.

B
A burning building of course creates an exigency that justi-

fies a warrantless entry by fire officials to fight the blaze. 
Moreover, in Tyler we held that once in the building, officials 
need no warrant to remain3 for “a reasonable time to inves-
tigate the cause of a blaze after it has been extinguished.” 
436 U. S., at 510. Where, however, reasonable expectations 
of privacy remain in the fire-damaged property, additional in-
vestigations begun after the fire has been extinguished and 
fire and police officials have left the scene, generally must be 
made pursuant to a warrant or the identification of some new 
exigency.

The aftermath of a fire often presents exigencies that will 
not tolerate the delay necessary to obtain a warrant or to se-
cure the owner’s consent to inspect fire-damaged premises.4 
Because determining the cause and origin of a fire serves a 
compelling public interest, the warrant requirement does not 
apply in such cases.

3 We do not suggest that firemen fighting a fire normally remain within a 
building. The circumstances, of course, vary. In many situations actual 
entry may be too hazardous until the fire has been wholly extinguished, 
and even then the danger of collapsing walls may exist. Thus, the effort 
to ascertain the cause of a fire may extend over a period of time with entry 
and reentry. The critical inquiry is whether reasonable expectations of 
privacy exist in the fire-damaged premises at a particular time, and if so, 
whether exigencies justify the reentries.

4 For example, an immediate threat that the blaze might rekindle presents 
an exigency that would justify a warrantless and nonconsensual postfire 
investigation. “Immediate investigation may also be necessary to preserve 
evidence from intentional or accidental destruction.” See Michigan v. 
Tyler, 436 U. S. 499, 510 (1978).
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c
If a warrant is necessary, the object of the search deter-

mines the type of warrant required. If the primary object is 
to determine the cause and origin of a recent fire, an adminis-
trative warrant will suffice.5 To obtain such a warrant, fire 
officials need show only that a fire of undetermined origin has 
occurred on the premises, that the scope of the proposed 
search is reasonable and will not intrude unnecessarily on the 
fire victim’s privacy, and that the search will be executed at a 
reasonable and convenient time.

If the primary object of the search is to gather evidence of 
criminal activity, a criminal search warrant may be obtained 
only on a showing of probable cause to believe that relevant 
evidence will be found in the place to be searched. If evi-
dence of criminal activity is discovered during the course of a 
valid administrative search, it may be seized under the “plain 
view” doctrine. Coolidge v. New Hampshire, 403 U. S. 443, 
465-466 (1971). This evidence then may be used to establish 
probable cause to obtain a criminal search warrant. Fire of-
ficials may not, however, rely on this evidence to expand the 
scope of their administrative search without first making a 
successful showing of probable cause to an independent judi-
cial officer.

The object of the search is important even if exigent cir-
cumstances exist. Circumstances that justify a warrantless 
search for the cause of a fire may not justify a search to 
gather evidence of criminal activity once that cause has been 
determined. If, for example, the administrative search is 
justified by the immediate need to ensure against rekindling, 
the scope of the search may be no broader than reasonably 

5 Probable cause to issue an administrative warrant exists if reasonable 
legislative, administrative, or judicially prescribed standards for conduct-
ing an inspection are satisfied with respect to a particular dwelling. See 
particularly Tyler, supra; see also Camara v. Municipal Court, 387 U. S. 
523, 538 (1967).
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necessary to achieve its end. A search to gather evidence of 
criminal activity not in plain view must be made pursuant 
to a criminal warrant upon a traditional showing of probable 
cause.6

The searches of the Clifford home, at least arguably, can be 
viewed as two separate ones: the delayed search of the base-
ment area, followed by the extensive search of the residential 
portion of the house. We now apply the principles outlined 
above to each of these searches.

IV
The Clifford home was a two-and-one-half story brick and 

frame residence. Although there was extensive damage to 
the lower interior structure, the exterior of the house and 
some of the upstairs rooms were largely undamaged by the 
fire, although there was some smoke damage. The firemen 
had broken out one of the doors and most of the windows in 
fighting the blaze. At the time Lieutenant Beyer and his 
partner arrived, the home was uninhabitable. But personal 
belongings remained, and the Cliffords had arranged to have 
the house secured against intrusion in their absence. Under 
these circumstances, and in light of the strong expectations 
of privacy associated with a home, we hold that the Cliffords 
retained reasonable privacy interests in their fire-damaged 
residence and that the postfire investigations were subject 
to the warrant requirement. Thus, the warrantless and non- 
consensual searches of both the basement and the upstairs 
areas of the house would have been valid only if exigent cir-
cumstances had justified the object and the scope of each.

6 The plain-view doctrine must be applied in light of the special circum-
stances that frequently accompany fire damage. In searching solely to as-
certain the cause, firemen customarily must remove rubble or search other 
areas where the cause of fires is likely to be found. An object that comes 
into view during such a search may be preserved without a warrant.
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A
As noted, the State does not claim that exigent circum-

stances justified its postfire searches. It argues that we 
either should exempt postfire searches from the warrant 
requirement or modify Tyler to justify the warrantless 
searches in this case. We have rejected the State’s first 
argument and turn now to its second.

In Tyler we upheld a warrantless postfire search of a furni-
ture store, despite the absence of exigent circumstances, on 
the ground that it was a continuation of a valid search begun 
immediately after the fire. The investigation was begun as 
the last flames were being doused, but could not be com-
pleted because of smoke and darkness. The search was 
resumed promptly after the smoke cleared and daylight 
dawned. Because the postfire search was interrupted for 
reasons that were evident, we held that the early morning 
search was “no more than an actual continuation of the first, 
and the lack of a warrant thus did not invalidate the resulting 
seizure of evidence.” 436 U. S., at 511.

As the State conceded at oral argument, this case is distin-
guishable for several reasons. First, the challenged search 
was not a continuation of an earlier search. Between the 
time the firefighters had extinguished the blaze and left the 
scene and the arson investigators first arrived about 1 p. m. 
to begin their investigation, the Cliffords had taken steps to 
secure the privacy interests that remained in their residence 
against further intrusion. These efforts separate the entry 
made to extinguish the blaze from that made later by differ-
ent officers to investigate its origin. Second, the privacy 
interests in the residence—particularly after the Cliffords 
had acted—were significantly greater than those in the fire-
damaged furniture store, making the delay between the fire 
and the midday search unreasonable absent a warrant, con-
sent, or exigent circumstances. We frequently have noted 
that privacy interests are especially strong in a private resi-
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dence.7 These facts—the interim efforts to secure the 
burned-out premises and the heightened privacy interests in 
the home—distinguish this case from Tyler. At least where 
a homeowner has made a reasonable effort to secure his fire-
damaged home after the blaze has been extinguished and the 
fire and police units have left the scene, we hold that a subse-
quent postfire search must be conducted pursuant to a war-
rant, consent, or the identification of some new exigency.8 
So long as the primary purpose is to ascertain the cause of 
the fire, an administrative warrant will suffice.

B
Because the cause of the fire was then known, the search of 

the upper portions of the house, described above, could only 
have been a search to gather evidence of the crime of arson. 
Absent exigent circumstances, such a search requires a crim-
inal warrant.

Even if the midday basement search had been a valid ad-
ministrative search, it would not have justified the upstairs 
search. The scope of such a search is limited to that reason-
ably necessary to determine the cause and origin of a fire and 
to ensure against rekindling. As soon as the investigators 
determined that the fire had originated in the basement and 
had been caused by the crock pot and timer found beneath 

7 See, e. g., Payton v. New York, 445 U. S. 573, 589-590 (1980); United 
States v. United States District Court, 407 U. S. 297, 313 (1972). Reason-
able expectations of privacy in fire-damaged premises will vary depending 
particularly on the type and use of the building involved. Expectations of 
privacy are particularly strong in private residences and offices. There 
may be, depending upon the circumstances, diminished privacy expecta-
tions in commercial premises.

8 This is not to suggest that individual expectations of privacy may 
prevail over interests of public safety. For example, when fire breaks 
out in an apartment unit of an apartment complex, the exigency exception 
may allow warrantless postfire investigations where necessary to ensure 
against any immediate danger of future fire hazard.
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the basement stairs, the scope of their search was limited to 
the basement area. Although the investigators could have 
used whatever evidence they discovered in the basement to 
establish probable cause to search the remainder of the 
house, they could not lawfully undertake that search without 
a prior judicial determination that a successful showing of 
probable cause had been made. Because there were no exi-
gent circumstances justifying the upstairs search, and it was 
undertaken without a prior showing of probable cause before 
an independent judicial officer, we hold that this search of a 
home was unreasonable under the Fourth and Fourteenth 
Amendments, regardless of the validity of the basement 
search.9

The warrantless intrusion into the upstairs regions of the 
Clifford house presents a telling illustration of the importance 
of prior judicial review of proposed administrative searches. 
If an administrative warrant had been obtained in this case, 
it presumably would have limited the scope of the proposed 
investigation and would have prevented the warrantless 
intrusion into the upper rooms of the Clifford home. An 
administrative search into the cause of a recent fire does 
not give fire officials license to roam freely through the fire 
victim’s private residence.

V
The only pieces of physical evidence that have been chal-

lenged on this interlocutory appeal are the three empty fuel 

9 In many cases, there will be no bright line separating the firefighters’ 
investigation into the cause of a fire from a search for evidence of arson. 
The distinction will vary with the circumstances of the particular fire and 
generally will involve more than the lapse of time or the number of entries 
and reentries. For example, once the cause of a fire in a single-family 
dwelling is determined, the administrative search should end, and any 
broader investigation should be made pursuant to a criminal warrant. A 
fire in an apartment, on the other hand, may present complexities that 
make it necessary for officials to conduct more expansive searches, to re-
main on the premises for longer periods of time, and to make repeated en-
tries and reentries into the building. See Tyler, 436 U. S., at 510, n. 6.
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cans, the electric crock pot, and the timer and attached cord. 
Respondents also have challenged the testimony of the inves-
tigators concerning the warrantless search of both the base-
ment and the upstairs portions of the Clifford home. The 
discovery of two of the fuel cans, the crock pot, the timer and 
cord—as well as the investigators’ related testimony—were 
the product of the unconstitutional postfire search of the 
Cliffords’ residence. Thus, we affirm that portion of the 
judgment of the Michigan Court of Appeals that excluded 
that evidence. One of the fuel cans was discovered in plain 
view in the Cliffords’ driveway. This can was seen in plain 
view during the initial investigation by the firefighters. It 
would have been admissible whether it had been seized in 
the basement by the firefighters or in the driveway by the 
arson investigators. Exclusion of this evidence should be 
reversed.

It is so ordered.

Justic e  Steve ns , concurring in the judgment.
Because I continue to hold the views expressed in my sepa-

rate opinions in Michigan v. Tyler, 436 U. S. 499, 512 (1978), 
Marshall v. Barlow’s, Inc., 436 U. S. 307, 325 (1978), Zurcher 
n . Stanford Daily, 436 U. S. 547, 577-578, 583 (1978), and 
Donovan n . Dewey, 452 U. S. 594, 606-608 (1981), I am un-
able to join Justi ce  Powell ’s  opinion. I do agree with him, 
however, that the holding in Tyler supports the judgment 
commanded by his opinion.

There is unanimity within the Court on three general prop-
ositions regarding the scope of Fourth Amendment protec-
tion afforded to the owner of a fire-damaged building. No 
one questions the right of the firefighters to make a forceful, 
unannounced, nonconsensual, warrantless entry into a burn-
ing building. The reasonableness of such an entry is too 
plain to require explanation. Nor is there any disagreement 
concerning the firemen’s right to remain on the premises, not 
only until the fire has been extinguished and they are satis-
fied that there is no danger of rekindling, but also while they
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continue to investigate the cause of the fire. We are also 
unanimous in our opinion that after investigators have deter-
mined the cause of the fire and located the place it originated, 
a search of other portions of the premises may be conducted 
only pursuant to a warrant, issued upon probable cause that a 
crime has been committed, and specifically describing the 
places to be searched and the items to be seized. The issues 
that divide us in this case are (1) whether the entry by Lieu-
tenant Beyer and his partner at 1:30 p. m. should be regarded 
as a continuation of the original entry or a separate postfire 
search, and (2) whether a warrantless entry to make a post-
fire investigation into the cause of a fire without the owner’s 
consent is constitutional.

I
I agree with Justi ce  Powell ’s  conclusion that Lieutenant 

Beyer’s entry at 1:30 p. m. was a postfire search rather than 
merely a continuation of an earlier valid entry, ante, at 296, 
and disagree with Justic e Rehnquis t ’s position that our 
decision in Tyler is indistinguishable in this regard, post, 
at 306-307. In Tyler the Court was willing to treat early 
morning reentries by the same officers who had been on the 
premises a few hours earlier1 as a “continuation” of their 
earlier valid investigation into the cause of the fire. 436 
U. S., at 511. The attempt to ascertain the cause of the fire 
was temporarily suspended in Tyler because visibility was 
severely hindered by darkness, steam, and smoke. Under 
these circumstances, the return of the same1 2 investigators 
shortly after daybreak to ascertain the cause of the fire was 
indeed “no more than an actual continuation” of their earlier 

1 Fire Chief See entered with Assistant Chief Somerville at 8 a. m. and 
Detective Webb accompanied Somerville at 9 a. m. See had been on the 
scene at 2 a. m. and Webb had arrived at 3:30 a. m. See 436 U. S., at 
501-502.

2 It is true that in Tyler Assistant Chief Somerville first arrived on the 
scene at 8 a. m., but presumably he did not observe anything that was not 
also seen by Chief See or Detective Webb, both of whom had been on the 
scene earlier.
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valid search. Ibid. Unlike Tyler, in this case the challenged 
entry was made by officers who had not been on the premises 
at the time of an earlier valid search. Moreover, in contrast 
to Tyler, an investigation of the fire’s origin was not tempo-
rarily suspended on account of the conditions at the scene and 
resumed at the first opportunity when the conditions ham-
pering the investigation subsided. While the investigators 
in this case waited for the work crew on the scene to pump 
water out of the basement before making their entry, the 
delay in their arrival at the scene apparently had nothing to 
do with the fact that water had collected in the basement. 
While that fact might have justified a temporary suspension 
of an investigative effort commenced by investigators at the 
scene before the premises were abandoned by fire officials, in 
this case it amounts to a post hoc justification without appar-
ent basis in reality. In general, unless at least some of the 
same personnel are involved in a return to the premises and 
the temporary departure was justifiably and actually occa-
sioned by the conditions at the premises, I would apply the 
test expressed by Justi ce  White  for measuring the scope of 
the emergency that justified the initial entry and search: 
“[O]nce the fire has been extinguished and the firemen have 
left the premises, the emergency is over.” Id., at 516. I 
would only add that the departure of the firemen should 
also establish a presumption that the fire has been extin-
guished and that any danger of rekindling is thereafter too 
slight to provide an independent justification for a second 
entry, a presumption that could only be rebutted by addi-
tional information demonstrating a previously unknown or 
unrecognized danger of rekindling.

II
Presumably most postfire searches are made with the 

consent of the property owner. Once consent is established, 
such searches, of course, raise no Fourth Amendment issues. 
We therefore are concerned with the fire investigator’s right 
to make an entry without the owner’s consent, by force if
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necessary. The problem, then, is to identify the constraints 
imposed by the Fourth Amendment on an officer’s authority 
to make such an entry.

In this context, the Amendment might be construed in at 
least four different ways. First, the Court might hold that 
no warrantless search of premises in the aftermath of a fire is 
reasonable and that no warrant may issue unless supported 
by probable cause that a crime has been committed. Such 
a holding could be supported by reference to the text of the 
two Clauses of the Fourth Amendment.3 No Member of 
the Court, however, places such a strict construction on the 
Amendment.

Second, the Court might hold that no warrantless search is 
reasonable but allow postfire searches conducted pursuant to 
a warrant issued without a showing of probable cause. Fol-
lowing Marshall v. Barlow’s, Inc., supra, Justic e  Powell  
takes this position. In my judgment that position is at odds 
with the text of the Fourth Amendment and defeats the pur-
pose of the Warrant Clause, enabling a magistrate’s rubber 
stamp to make an otherwise unreasonable search reasonable.

Third, the Court might hold that no warrant is ever re-
quired for a postfire search. If the search is conducted 
promptly and if its scope is limited to a determination of the 
cause of the fire, it is reasonable with or without probable 
cause to suspect arson. Justic e Rehnq uist  has persua-
sively outlined the basis for that position,4 and has noted that 

3 As I noted in Marshall v. Barlow’s, Inc., 436 U. S. 307 (1978):
“The first Clause states that the right to be free from unreasonable 
searches ‘shall not be violated’;1 the second unequivocally prohibits the 
issuance of warrants except ‘upon probable cause.’2” Id., at 326.

“1 ‘The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be vio-
lated. . . .’” Id., at 326, n. 1.

“2 ‘[A]nd no Warrants shall issue, but upon probable cause, supported by 
Oath or affirmation, and particularly describing the place to be searched, 
and the persons or things to be seized.’” Id., at 326, n. 2.

4 To the extent, however, that he relies on the danger of rekindling, I 
believe his analysis is flawed. I would suppose that Jus tice  Powe ll  
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in certain cases there may be some justification for requiring 
the inspectors to notify the building’s owners of the inspec-
tion. Post, at 311, n. 4.

A fourth position—the one I believe the two Clauses of the 
Fourth Amendment command—would require the fire inves-
tigator to obtain a traditional criminal search warrant in 
order to make an unannounced entry, but would characterize 
a warrantless entry as reasonable whenever the inspector 
either had given the owner sufficient advance notice to en-
able him or an agent to be present, or had made a reasonable 
effort to do so.5

Unless fire investigators have probable cause to believe 
the crime of arson has been committed, I believe that the 
homeowner is entitled to reasonable advance notice that offi-
cers are going to enter his premises for the purpose of as-
certaining the cause of the fire. Such notice would give the 
owner a fair opportunity to be present while the investigation 
is conducted, virtually eliminating the need for a potentially 
confrontational forcible entry. Advance notice of the search 
is the best safeguard of the owner’s legitimate interests in 
the privacy of his premises, allowing him to place certain pos-
sessions he would legitimately prefer strangers not to see out 
of sight, and permitting him to be present during the search 

would also dispense with a warrant requirement if that danger were 
present. Surely I would. For analytical purposes, I believe we must as-
sume that the postfire investigation cannot be supported on an emergency 
rationale but rather is justified by the general regulatory interest in pre-
venting similar fires, including those set by arsonists.

5 By prohibiting the issuance of any warrant to make an unannounced, 
nonconsensual entry into the home, unless there is probable cause to be-
lieve a crime has been committed, my reading of the Fourth Amendment 
carries out the express purpose of the Warrant Clause. Just ice  Pow -
ell ’s  view that a so-called administrative warrant will suffice does not, I 
submit, provide the protection contemplated by that Clause. On the other 
hand, because I am persuaded that a postfire investigatory search is rea-
sonable—even without either suspicion or probable cause—when advance 
notice is given to the homeowner, the purpose of the Reasonableness 
Clause can be satisfied without obtaining an administrative warrant that is 
nothing more than a rubber stamp.
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to assure that it does not exceed reasonable bounds. More-
over, the risk of unexplained harm or loss to the owner’s per-
sonal effects would be minimized, and the owner would have 
an opportunity to respond to questions about the premises or 
to volunteer relevant information that might assist the inves-
tigators. It is true, of course, that advance notice would in-
crease somewhat the likelihood that a guilty owner would 
conceal or destroy relevant evidence, but it seems fair to as-
sume that the criminal will diligently attempt to cover his 
traces in all events. In any event, if probable cause to be-
lieve that the owner committed arson is lacking, and if the 
justifications for a general policy of unannounced spot inspec-
tions that obtain in some regulatory contexts are also lacking, 
a mere suspicion that an individual has engaged in criminal 
activity is insufficient to justify the intrusion on an individ-
ual’s privacy that an unannounced, potentially forceful entry 
entails.

Since there was no attempt to give any kind of notice to 
respondents, this case does not provide a proper occasion for 
defining the character of the notice that must be given. I am 
convinced, however, that a nonexigent, forceful, warrantless 
entry cannot be reasonable unless the investigator has made 
some effort to give the owner sufficient notice to be present 
while the investigation is made. Naturally, if the owner is 
given reasonable notice and then attempts to interfere with 
the legitimate performance of the fire investigators’ duties, 
appropriate sanctions would be permissible.

If there is probable cause to believe that a crime has been 
committed, the issuance of a valid warrant by a neutral mag-
istrate will enable the entry and subsequent search to be 
conducted in the same manner as any other investigation of 
suspected criminal conduct, without advance notice to the 
property owner. In such a case, the intrusive nature of the 
potentially forceful entry without prior notice is justified by 
the demonstrated reasonable likelihood that the owner of the 
property will conceal or destroy the object of the search if 
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prior notice is provided. Zurcher v. Stanford Daily, 436 
U. S., at 582 (Stevens , J., dissenting).

In this case, as Justi ce  Rehnq uis t  has pointed out, post, 
at 310, n. 3, an argument may be made that the notice re-
quirement is inapplicable because the owners were out of 
town. But no attempt whatever was made to provide them 
with notice, or even to prove that it would have been futile 
to do so. The record does not foreclose the possibility that 
an effort to advise them, possibly through the same party 
that notified the representatives of the insurance company 
to board up the building, might well have resulted in a re-
quest that a friend or neighbor be present in the house while 
the search was carried out and thus might have avoided the 
plainly improper search of the entire premises after the cause 
of the fire had already been identified.

I therefore conclude that the search in this case was unrea-
sonable in contravention of the Fourth Amendment because 
the investigators made no effort to provide fair notice of the 
inspection to the owners of the premises. Accordingly, I 
concur in the Court’s judgment.

Just ice  Rehnq uis t , with whom The  Chief  Justi ce , 
Justi ce  Blac kmu n , and Justi ce  O’Con no r  join, dis-
senting.

Six Terms ago in Michigan v. Tyler, 436 U. S. 499 (1978), 
we first addressed the applicability of the Fourth Amend-
ment’s Warrant Clause to the activities of firefighters and 
inspectors following a fire at a furniture store. A divided 
Court held that the fire itself was an “exigent circumstance” 
which allowed entry to extinguish the fire and authorized in-
vestigators to remain for a reasonable time to investigate the 
cause of the blaze. Id., at 509-510. We also held that a 
“re-entry” a few hours after these officials had departed was 
an “actual continuation” of the earlier investigation, but that 
subsequent visits more than three weeks after the fire re-
quired an administrative warrant. Id., at 511. These pre-
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cepts of Tyler have not proved easy to apply, and we are told 
in the plurality opinion in this case that “[w]e granted certio-
rari to clarify doubt that appears to exist as to the application 
of our decision in Tyler.” Ante, at 289. But that same opin-
ion demonstrates beyond peradventure that if that was our 
purpose, we have totally failed to accomplish it; today’s opin-
ion, far from clarifying the doubtful aspects of Tyler, sows 
confusion broadside. I would hold that the “exigent circum-
stances” doctrine enunciated in Tyler authorized the search 
of the basement of the Clifford home, although the remaining 
parts of the house could not have been searched without the 
issuance of a warrant issued upon probable cause.

I
Judging simply by comparison of these facts to those in 

Tyler, I believe that the basement inspection conducted by 
Lieutenant Beyer about 1:30 p. m. on October 18th—some 
six hours after the fire was extinguished and the fire officials 
and police had left the Clifford premises—was an “actual con-
tinuation” of the original entry to fight the fire, as that term 
is used in Tyler. The firefighters who fought the blaze at the 
Clifford house had removed a can containing Coleman lantern 
fuel and placed it in the driveway of the home, where it was 
later seized and marked as evidence by the inspectors who 
arrived about 1 p. m. Thus here, as in Tyler, the investiga-
tion into the cause of the fire went on contemporaneously 
with the efforts to fight it, before the firefighters first left the 
premises in the early morning. I see no reason to treat the 
6-hour delay between the departure of the firefighters and 
the arrival of the investigators in this case any differently 
than the Court treated the 5-hour delay between the depar-
ture of the investigators at 4 a. m. from the Tyler store and 
their return to the same premises at 9 a. m.

The plurality seeks to distinguish the two situations on the 
basis of differences which seem to me both trivial and imma-
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terial. It says that in that interim in our case, the Cliffords 
“had taken steps to secure their privacy interests that re-
mained in their residence against further intrusion.” Ante, 
at 296. While this may go to the question of whether or not 
there was an invasion of a privacy interest amounting to a 
search, it has no bearing on the question of whether there 
were exigent circumstances which constitute an exception 
to the warrant requirement for what is concededly a search. 
The plurality also intimates that the “firefighters” did noth-
ing but fight the fire, and that the arson investigation did 
not begin until the arson investigators arrived at 1 o’clock in 
the afternoon. Ibid. But firefighting and fire investigation 
are obviously not this neatly compartmentalized, as is shown 
by the fact that the firefighters themselves were alert to 
signs of the cause of the fire and had removed the Coleman 
lantern fuel can for inspection by the later team of arson 
investigators.

The plurality also purports to distinguish the facts in Tyler 
by the statement that “the privacy interests in the resi-
dence—particularly after the Cliffords had acted—were sig-
nificantly greater than those in the fire-damaged furniture 
store . . . .” Ante, at 296. But if the furniture store in 
Tyler is to be characterized as “fire-damaged,” surely the 
Cliffords’ residence deserves the same characterization; it too 
was “fire-damaged.” It is also well established that private 
commercial buildings in this context are as much protected 
by the Fourth Amendment as are private dwellings. See 
See v. City of Seattle, 387 U. S. 541, 542-543 (1967) (citing 
cases). And certainly the public interest in determining the 
cause and origin of a fire in a commercial establishment ap-
plies with equal, if not greater, force to the necessity of 
determining the cause and origin of a fire in a home.

On the authority of Tyler, therefore, I would uphold the 
search of the Clifford basement and allow use of the evidence 
resulting from that search in the arson trial.
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II
In Camara v. Municipal Court, 387 U. S. 523 (1967), and 

See v. City of Seattle, supra, this Court imposed a warrant 
requirement on city housing and fire inspectors requiring 
them to obtain an administrative search warrant prior to en-
tering a building to inspect for possible health or fire code 
violations. To protect the privacy interests of building own-
ers from the unbridled discretion of municipal inspectors, the 
Court held that administrative searches had to be conducted 
pursuant to a warrant obtained from an independent magis-
trate. Camara, supra, at 534. But in light of the important 
public interest in abating public health hazards, the rela-
tively limited invasion of privacy inhering in administrative 
searches, and the essentially noncriminal focus of the inspec-
tion, a different kind of warrant was established, a warrant 
described by the dissent in that case as “newfangled.” See, 
supra, at 547 (Clark, J., dissenting). Probable cause to 
issue this kind of warrant did not sound in terms of suspicion 
of criminal activity, but in terms of reasonable legislative or 
administrative standards governing the decision to search a 
particular building. Camara, supra, at 538.

One may concede the correctness of the Camara-See line of 
cases without agreeing that those cases should be applied to a 
prompt postfire inspection conducted to determine the cause 
and origin of a fire. The practice of investigating the cause 
and origin of fires has longstanding and widespread accept-
ance. The public interest in conducting a prompt and careful 
investigation of the cause and origin of all fires is also undeni-
ably strong. An investigation can reveal whether there is a 
danger of the fire rekindling and assess the effectiveness of 
local building codes in preventing and limiting the spread of 
fire. It may bring to light facts suggesting the crime of 
arson. Entry is also necessary because the causes of a fire 
may also not be observable from outside a building or by an 
uninformed occupant. See United States v. Green, 474 F. 2d 
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1385, 1388-89 (CA5 1973). Certainly these reasons justify a 
search to determine the cause and origin of a fire.

The concerns regarding administrative searches expressed 
in Camara and See to justify the imposition of a warrant 
requirement simply do not apply to a postfire investigation 
conducted within a reasonable time after a fire.1 Under 
the emergency doctrine, it is beyond dispute that firefight-
ers may enter a building in order to extinguish the flames. 
Michigan v. Tyler, 436 U. S., at 509. In their efforts to con-
trol the blaze firefighters may knock in doors and windows, 
chop holes in roofs and walls, and generally take full control 
of a structure to extinguish a fire. In the aftermath of a fire 
an individual is unlikely to have much concern over the lim-
ited intrusion of a fire inspector coming into his premises to 
learn why there had been a fire. Fire victims, unlike occu-
pants at ordinary times, generally expect and welcome the 
intrusions of fire, police, and medical officials in the period 
following a fire. Likewise, as here, relative strangers such 
as insurance agents will frequently have authority to enter 
the structure. In these circumstances, the intrusion of the 
fire inspector is hardly a new or substantially different in-
trusion from that which occurred when the firefighters first 
arrived to extinguish the flames. Instead, it is analogous 
to intrusions of medical officials and insurance investiga-
tors who may arrive at the scene of the fire shortly after its 
origin.

Ample justification exists for a State or municipality to au-
thorize a fire inspection program that would permit fire in-
spectors to enter premises to determine the cause and origin 
of the fire. But in no real sense can the investigation of 

1What constitutes a reasonable time would have been determined on a 
case-by-case basis. Fire investigators may have more than one fire to in-
vestigate on any given day. In addition, fire investigators are entitled to 
wait until the embers and gasses of the fire have cooled, or as here, until 
the water pumped into the structure by the firefighters is pumped out.
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the Cliffords’ home be considered the result of the unbridled 
discretion of the city fire investigators who came to the 
Cliffords’ home.2 No justification existed to inspect the 
Cliffords’ home until there was a fire. The fire investigators 
were not authorized to enter the Cliffords’ home until the 
happening of some fortuitous or exigent event over which 
they had no control. Thus, if the warrant requirement 
exists to prevent individuals from being subjected to an un-
fettered power of government officials to initiate a search, a 
warrant is simply not required in these circumstances to limit 
the authority of a fire investigator, so long as his authority to 
inspect is contingent upon the happening of an event over 
which he has no control.3

In my view, the utility of requiring a magistrate to evalu-
ate the grounds for a search following a fire is so limited that 
the incidental protection of an individual’s privacy interests 
simply does not justify imposing a warrant requirement. 
Here the inspection was conducted within a short time of 

2 This is made abundantly clear by the Detroit Fire Department’s policy 
regulating postfire investigations. That policy encourages investigators 
to conduct an investigation as promptly as possible. If the property is 
occupied or is a place of business trying to conduct business, inspectors 
are instructed to obtain consent or an administrative warrant. If the 
premises are occupied by children, inspectors must obtain consent from an 
adult before entry. To inspect premises secured from trespass, investiga-
tors must obtain consent or an administrative warrant. Only if the owners 
are away and the building open to trespass may fire investigators enter 
without consent or a warrant. App. 9a, 12a, 19a (testimony of Lt. Beyer 
and Capt. Monroe).

3 The Tyler majority stated that a major function of the warrant require-
ment was to provide a property owner with sufficient information to reas-
sure him of the legality of the entry. Michigan n . Tyler, 436 U. S. 499, 
508 (1978). The relationship of this informational function and the privacy 
interest protected by the Fourth Amendment is not clear. Proper identi-
fication or some attempt at notifying the owners could allay any reasonable 
fears that the inspectors are impostors or lack authority to inspect for the 
origin and cause of the fire.
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extinguishing of the flames, while the owners were away 
from the premises, and before the premises had been fully 
secured from trespass. In these circumstances the search 
of the basement to determine the cause and origin of the 
fire was reasonable.4

4 As noted in n. 3, supra, there may be some justification for requiring 
the inspectors to contact or attempt to contact the building’s owners as to 
the inspection. But where, as here, the owners were out of town, it does 
not appear unreasonable to have conducted the inspection without prior 
notice to the owners. Notice simply informs the building owners that the 
building will be entered by persons possessing authority to enter the build-
ing. Yet the failure to notify the Cliffords prior to entry fails to advance in 
any significant way the purposes of the exclusionary rule. In point of fact, 
the fire investigators were told the Cliffords were unavailable, that they 
had gone fishing. App. 16a. Thus, in these circumstances the failure to 
notify the Cliffords seems reasonable. The Cliffords can also be deemed to 
have received constructive notice, because their agents were on the scene, 
and a neighbor apparently ascertained the legitimacy of the inspectors’ 
visit.
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SECRETARY OF THE INTERIOR ET AL. v. 
CALIFORNIA ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 82-1326. Argued November 1, 1983—Decided January 11, 1984*

Section 307(c)(1) of the Coastal Zone Management Act (CZMA) provides 
that “[e]ach Federal agency conducting or supporting activities directly 
affecting the coastal zone shall conduct or support those activities in a 
manner which is, to the maximum extent practicable, consistent with ap-
proved state management programs.” CZMA defines the “coastal zone” 
to include state but not federal land near the shorelines of the several 
coastal States, as well as coastal waters extending “seaward to the outer 
limit of the United States territorial sea.” The territorial sea for the 
States bordering on the Pacific Ocean or Atlantic Ocean extends three 
geographical miles seaward from the coastline. Submerged lands sub-
ject to the jurisdiction of the United States that lie beyond the territorial 
sea constitute the Outer Continental Shelf (OCS). By virtue of the Sub-
merged Lands Act, the coastal zone belongs to the States, while the OCS 
belongs to the Federal Government. In these cases, the Department of 
the Interior (Interior), rejecting California’s demands that a consistency 
review was required under § 307(c)(1), sold oil and gas leases of certain 
tracts on the OCS off the coast of California. California and other inter-
ested parties then filed suits in Federal District Court to enjoin the sale 
of some of the tracts, alleging that Interior had violated § 307(c)(1) in 
that leasing sets in motion a chain of events that culminates in oil and gas 
development and therefore “directly affects” the coastal zone within the 
meaning of § 307(c)(1). The District Court entered a summary judg-
ment for the plaintiffs, holding that a consistency determination was re-
quired before the sale. The Court of Appeals affirmed.

Held: Interior’s sale of OCS oil and gas leases is not an activity “directly 
affecting” the coastal zone within the meaning of § 307(c)(1), and thus a 
consistency review is not required under that section before such sales 
are made. Pp. 320-343.

*Together with No. 82-1327, Western Oil & Gas Association et al. v. 
California et al., and No. 82-1511, California et al. v. Secretary of the 
Interior et al., also on certiorari to the same court.
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(a) CZMA nowhere defines or explains which federal activity should 
be viewed as “directly affecting” the coastal zone, but the legislative his-
tory of § 307(c)(1) discloses that Congress did not intend the section to 
reach OCS lease sales. The “directly affecting” language was aimed pri-
marily at activities conducted or supported by federal agencies on fed-
eral lands physically situated in the coastal zone but excluded from the 
zone as formally defined by CZMA. This reading of § 307(c)(1) finds fur-
ther support in the history of other sections of CZMA. Pp. 321-330.

(b) Nor is a broader reading of § 307(c)(1) compelled by the thrust 
of other CZMA provisions. It is clear that Congress believed that 
CZMA’s purposes could be adequately effectuated without reaching fed-
eral activities conducted outside the coastal zone. Moreover, an exami-
nation of § 307’s structure suggests that lease sales are a type of federal 
agency activity not intended to be covered by § 307(c)(1). Section 
307(c)(3), which deals with private parties’ activities authorized by a fed-
eral agency’s issuance of licenses and permits, is the provision that is 
more pertinent to OCS lease sales, and that provision definitely does not 
require consistency review of such sales. Pp. 331-335.

(c) Congress has carefully codified the fine distinction between a sale 
of a “lease” and the issuance of a permit to “explore for,” “produce,” or 
“develop” oil or gas. By the time the leases in question here were sold, 
it was clear that a lease sale by Interior did not involve the submission or 
approval of “any plan for the exploration or development of, or produc-
tion from” the lease tracts. Since 1978, when the Outer Continental 
Shelf Lands Act of 1953 (OCSLA) was amended, there have been four 
statutory stages to developing an offshore oil well: (1) preparation of a 
leasing program, (2) lease sales (the stage in dispute here), (3) explora-
tion by the lessees, and (4) development and production. The purchase 
of an OCS lease, standing alone, entails no right to explore for, develop, 
or produce oil or gas resources on the OCS. The first two stages are 
not subject to consistency review, but the last two stages are. Under 
OCSLA’s plain language, the purchase of a lease entails no right to 
proceed with full exploration, development, or production that might 
trigger § 307(c)(3)(B)’s consistency review provisions; the lessee ac-
quires only a priority in submitting plans to conduct those activities. 
Pp. 335-341.

(d) Even if OCS lease sales are viewed as involving an activity “con- 
duct[ed]” or “support[ed]” by a federal agency within the meaning of 
§ 307(c)(1), lease sales cannot be characterized as “directly affecting” 
the coastal zone. Since 1978, the sale of a lease grants the lessee the 
right to conduct only very limited “preliminary activities” on the OCS, 
and does not authorize full-scale exploration, development, or produc-
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tion. Those activities may not begin until separate federal approval has 
been obtained. In these circumstances, the possible effects on the 
coastal zone that may eventually result from the sale of a lease cannot be 
termed “direct.” Pp. 342-343.

683 F. 2d 1253, reversed.

O’Con no r , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Whit e , Powe ll , and Rehn qui st , JJ., joined. Steve ns , J., 
filed a dissenting opinion, in which Brenn an , Marsh all , and Black -
mun , JJ., joined, post, p. 344.

Solicitor General Lee argued the cause for petitioners in 
No. 82-1326 and respondents in No. 82-1511. With him on 
the briefs were Assistant Attorney General Dinkins, Deputy 
Solicitors General Wallace and Claiborne, Acting Assistant 
Attorney General Habicht, Richard G. Wilkins, Peter R. 
Steenland, Jr., and Anne S. Almy. E. Edward Bruce 
argued the cause for Western Oil & Gas Association et al., 
petitioners in No. 82-1327 and respondents in No. 82-1511. 
With him on the briefs was Howard J. Privett.

Theodora Berger, Assistant Attorney General, argued the 
cause for the State of California et al. in all cases. With her 
on the brief for the State of California et al., respondents in 
Nos. 82-1326 and 82-1327, were John K. Van de Kamp, 
Attorney General, N. Gregory Taylor, Assistant Attorney 
General, and John A. Saurenman, Deputy Attorney Gen-
eral. Roger Beers, Kathryn Burkett Dickson, and William
M. Boyd filed a brief for the County of Humboldt et al., 
respondents in Nos. 82-1326 and 82-1327. Mr. Van de 
Kamp, Mr. Taylor, Ms. Berger, Mr. Saurenman, Trent W. 
Orr, Mr. Beers, Ms. Dickson, and Mr. Boyd filed briefs 
for petitioners in No. 82-1511. Mr. Orr filed a brief for the 
Natural Resources Defense Council, Inc., et al., respondents 
in Nos. 82-1326 and 82-1327.1

tBriefs of amici curiae urging affirmance were filed for the State of 
Alaska by Norman C. Gorsuch, Attorney General, and G. Thomas 
Koester, Assistant Attorney General; for the State of Florida by Jim 
Smith, Attorney General, and Gerald B. Curington and Bruce Barkett,
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Justi ce  O’Conno r  delivered the opinion of the Court.
These cases arise out of the Department of the Interior’s 

sale of oil and gas leases on the Outer Continental Shelf 
(OCS) off the coast of California. We must determine 
whether the sale is an activity “directly affecting” the coastal 
zone under § 307(c)(1) of the Coastal Zone Management Act 
(CZMA). That section provides in its entirety:

“Each Federal agency conducting or supporting activi-
ties directly affecting the coastal zone shall conduct or 
support those activities in a manner which is, to the max-
imum extent practicable, consistent with approved state 
management programs.” 86 Stat. 1285, 16 U. S. C. 
§ 1456(c)(1) (1982 ed.).

We conclude that the Secretary of the Interior’s sale of Outer 
Continental Shelf oil and gas leases is not an activity “directly 
affecting” the coastal zone within the meaning of the statute.

I
CZMA defines the “coastal zone” to include state but not 

federal land near the shorelines of the several coastal States, 
as well as coastal waters extending “seaward to the outer 
limit of the United States territorial sea.” 16 U. S. C. 
§ 1453(1) (1982 ed.). The territorial sea for States bordering 
on the Pacific Ocean or Atlantic Ocean extends three geo-
graphical miles seaward from the coastline. See 43 U. S. C. 
§1301; United States v. California, 381 U. S. 139 (1965). 
Submerged lands subject to the jurisdiction of the United

Assistant Attorneys General; for the State of New Jersey by Irwin I. 
Kimmelman, Attorney General, and Deborah T. Poritz and John M. Van 
Dalen, Deputy Attorneys General; and for the Coastal States Organization 
et al. by H. Bartow Farr III and the Attorneys General for their respec-
tive States as follows: Joseph Lieberman of Connecticut, Charles M. 
Oberly III of Delaware, Tany S. Hong of Hawaii, James E. Tierney of 
Maine, Stephen H. Sachs of Maryland, Francis X. Bellotti of Massachu-
setts, Robert Abrams of New York, Rufus L. Edmisten of North Carolina, 
Dave Frohmayer of Oregon, and Kenneth 0. Eikenberry of Washington. 
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States that lie beyond the territorial sea constitute the “outer 
Continental Shelf.” See 43 U. S. C. § 1331(a). By virtue of 
the Submerged Lands Act, passed in 1953, the coastal zone 
belongs to the States, while the OCS belongs to the Federal 
Government. 43 U. S. C. §§1302, 1311.

CZMA was enacted in 1972 to encourage the prudent man-
agement and conservation of natural resources in the coastal 
zone. Congress found that the “increasing and competing 
demands upon the lands and waters of our coastal zone” had 
“resulted in the loss of living marine resources, wildlife, 
nutrient-rich areas, permanent and adverse changes to eco-
logical systems, decreasing open space for public use, and 
shoreline erosion.” 16 U. S. C. § 1451(c) (1982 ed.). Ac-
cordingly, Congress declared a national policy to protect the 
coastal zone, to encourage the States to develop coastal zone 
management programs, to promote cooperation between fed-
eral and state agencies engaged in programs affecting the 
coastal zone, and to encourage broad participation in the 
development of coastal zone management programs. 16 
U. S. C. § 1452 (1982 ed.).

Through a system of grants and other incentives, CZMA 
encourages each coastal State to develop a coastal manage-
ment plan. Further grants and other benefits are made 
available to a coastal State after its management plan re-
ceives federal approval from the Secretary of Commerce. 
To obtain such approval a state plan must adequately con-
sider the “national interest” and “the views of Federal agen-
cies principally affected by such program.” 16 U. S. C. 
§§ 1455(c)(8), 1456(b) (1982 ed.).

Once a state plan has been approved, CZMA § 307(c)(1) re-
quires federal agencies “conducting or supporting activities 
directly affecting the coastal zone” to do so “consistent” with 
the state plan “to the maximum extent practicable.” 16 
U. S. C. § 1456(c)(1) (1982 ed.). The Commerce Department 
has promulgated regulations implementing that provision. 
Those regulations require federal agencies to prepare a “con-
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sistency determination” document in support of any activity 
that will “directly affect” the coastal zone of a State with an 
approved management plan. The document must identify 
the “direct effects” of the activity and inform state agencies 
how the activity has been tailored to achieve consistency with 
the state program. 15 CFR §§930.34, 930.39 (1983).

II
OCS lease sales are conducted by the Department of the 

Interior (Interior). Oil and gas companies submit bids, and 
the high bidders receive priority in the eventual exploration 
for and development of oil and gas resources situated in the 
submerged lands on the OCS. A lessee does not, however, 
acquire an immediate or absolute right to explore for, de-
velop, or produce oil or gas on the OCS; those activities re-
quire separate, subsequent federal authorization.

In 1977, the Department of Commerce approved the Cali-
fornia Coastal Management Plan. The same year, Interior 
began preparing Lease Sale No. 53—a sale of OCS leases off 
the California coast near Santa Barbara. Interior first asked 
several state and federal agencies to report on potential oil 
and gas resources in this area. The agency then requested 
bidders, federal and state agencies, environmental organiza-
tions, and the public to identify which of 2,036 tracts in the 
area should be offered for lease. In October 1978, Interior 
announced the tentative selection of 243 tracts, including 115 
tracts situated in the Santa Maria Basin located off western 
Santa Barbara. Various meetings were then held with state 
agencies. Consultations with other federal agencies were 
also initiated. Interior issued a Draft Environmental Im-
pact Statement in April 1980.

On July 8, 1980, the California Coastal Commission in-
formed Interior that it had determined Lease Sale No. 53 to 
be an activity “directly affecting” the California coastal zone. 
The State Commission therefore demanded a consistency 
determination—a showing by Interior that the lease sale 
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would be “consistent” to the “maximum extent practicable” 
with the state coastal zone management program. Interior 
responded that the lease sale would not “directly affect” the 
California coastal zone. Nevertheless, Interior decided to 
remove 128 tracts, located in four northern basins, from the 
proposed lease sale, leaving only the 115 tracts in the Santa 
Maria Basin. In September 1980, Interior issued a final 
Environmental Impact Statement. On October 27, 1980, it 
published a proposed notice of sale, limiting bidding to the 
remaining 115 blocks in the Santa Maria Basin. 45 Fed. 
Reg. 71140 (1980).

On December 16,1980, the State Commission reiterated its 
view that the sale of the remaining tracts in the Santa Maria 
Basin “directly affected” the California coastal zone. The 
Commission expressed its concern that oil spills on the OCS 
could threaten the southern sea otter, whose range was 
within 12 miles of the 31 challenged tracts. The Commission 
explained that it “has been consistent in objecting to pro-
posed offshore oil development within specific buffer zones 
around special sensitive marine mammal and seabird breed-
ing areas . . . .” App. 77. The Commission concluded that 
31 more tracts should be removed from the sale because 
“leasing within 12 miles of the Sea Otter Range in the Santa 
Maria Basin would not be consistent” with the California 
Coastal Management Program. Id., at 79.1 California Gov-
ernor Brown later took a similar position, urging that 34 
more tracts be removed. Id., at 81.* 2

Interior rejected the State’s demands. In the Secretary’s 
view, no consistency review was required because the lease 
sale did not engage CZMA § 307(c)(1), and the Governor’s re-
quest was not binding because it failed to strike a reasonable

’Four of the objectionable tracts were combined as two for sale pur-
poses, so the Commission’s conclusion was actually directed to 29 sale 
tracts. California v. Watt, 520 F. Supp. 1359, 1367 (CD Cal. 1981).

2 Again, the objection encompassed only 32 sale tracts. Ibid.
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balance between the national and local interests. On April 
10, 1981, Interior announced that the lease sale of the 115 
tracts would go forward, and on April 27 issued a final notice 
of sale. 46 Fed. Reg. 23674 (1981).

California and other interested parties (hereafter respond-
ents) filed two substantially similar suits in Federal District 
Court to enjoin the sale of 29 tracts situated within 12 miles 
of the Sea Otter Range.3 Both complaints alleged, inter 
alia, Interior’s violation of § 307(c)(1) of CZMA.4 They 
argued that leasing sets in motion a chain of events that cul-
minates in oil and gas development, and that leasing there-
fore “directly affects” the coastal zone within the meaning of 
§ 307(c)(1).

The District Court entered a summary judgment for re-
spondents on the CZMA claim. California v. Watt, 520 F. 

3 The litigation was instituted through separate but similar complaints 
filed by the State of California and by the Natural Resources Defense 
Council, Inc., the Sierra Club, Friends of the Earth, Friends of the Sea 
Otter, and the Environmental Coalition on Lease Sale No. 53. Plaintiffs 
sought declaratory and injunctive relief against the Secretary of the Inte-
rior and two other officials within the Department of the Interior. The 
Department itself, and the Bureau of Land Management, were also named 
as defendants. Western Oil and Gas Association, a regional trade associa-
tion, and 12 of its members, intervened as defendants. Subsequently, 
various local governmental entities within California intervened as plain-
tiffs in the case commenced by the State.

Petitioner-defendants (hereafter petitioners) state their disagreement 
with the Court of Appeals for the Ninth Circuit’s holding that environmen-
tal groups and local governments have standing to sue under CZMA 
§ 307(c)(1), but do not challenge that standing decision here. Since the 
State of California clearly does have standing, we need not address the 
standing of the other respondents, whose position here is identical to the 
State’s.

4 Respondents claimed below that petitioners had also violated four other 
federal statutes. The District Court ruled for the defendants on those 
four claims, and the Court of Appeals for the Ninth Circuit affirmed the 
judgment on the non-CZMA claims that were appealed. Those claims are 
not presented here.
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Supp. 1359 (CD Cal. 1981). The Court of Appeals for the 
Ninth Circuit affirmed that portion of the District Court 
judgment that required a consistency determination before 
the sale.5 California v. Watt, 683 F. 2d 1253 (1982). We 
granted certiorari, 461 U. S. 925 (1983), and we now 
reverse.

Ill
Whether the sale of leases on the OCS is an activity 

“directly affecting” the coastal zone is not self-evident.6 As

5 The Court of Appeals went on to rule that the Federal Government, not 
the State, makes the final determination as to whether a federal activity is 
consistent “to the maximum extent practicable” with the state manage-
ment program. In view of our conclusion that a lease sale is not subject to 
§307(c)(l)’s consistency review requirements, we need not decide who 
holds final authority to determine when sufficient consistency has been 
achieved.

6 The National Oceanic and Atmospheric Administration (NOAA) in the 
Department of Commerce is the federal agency charged with administering 
CZMA. See 16 U. S. C. § 1463 (1982 ed). Under normal circumstances 
NOAA’s understanding of the meaning of CZMA § 307(c)(1) would be enti-
tled to deference by the courts. But in construing § 307(c)(1) the agency 
has walked a path of such tortured vacillation and indecision that no help is 
to be gained in that quarter.

In 1977, NOAA expressly declined to take a position on the applicability 
of § 307(c)(1) to the leasing process. See 42 Fed. Reg. 43591-43592 (1977). 
In 1978, NOAA issued regulations purporting to clarify § 307(c)(1), but the 
agency expressly acknowledged that the applicability of the section to lease 
sales was “still under consideration.” 43 Fed. Reg. 10512 (1978). In-
terior nevertheless objected to the new verbal formulation of “directly 
affecting” that NOAA had proposed, and the interdepartmental dispute 
was submitted to the Department of Justice’s Office of Legal Counsel 
(OLC). OLC rejected crucial portions of NOAA’s regulations as incon-
sistent with the statutory language, and those portions were withdrawn 
by NOAA. App. 45-46; 44 Fed. Reg. 37142 (1979). In 1980 NOAA noted 
its view that OCS sales trigger consistency review requirements in a 
letter from NOAA to State Coastal Management Program Directors 
(Apr. 9, 1980). NOAA later renewed its attempt to arrive at a general 
definition of “directly affecting.” Two weeks after the instant litiga-
tion commenced, NOAA took the position that lease sales do not directly 
affect the coastal zone. 46 Fed. Reg. 26660 (1981). But shortly after the 
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already noted, OCS leases involve submerged lands outside 
the coastal zone, and as we shall discuss, an OCS lease au-
thorizes the holder to engage only in preliminary exploration; 
further administrative approval is required before full ex-
ploration or development may begin. Both sides concede 
that the preliminary exploration itself has no significant ef-
fect on the coastal zone. Both also agree that a lease sale is 
one (not the first, see infra, at 337) in a series of decisions 
that may culminate in activities directly affecting that zone.

A
We are urged to focus first on the plain language of 

§ 307(c)(1). Interior contends that “directly affecting” means 
“[h]av[ing] a [d]irect, [identifiable [i]mpact on [t]he [c]oastal 
[z]one.” Brief for Federal Petitioners 20. Respondents in-
sist that the phrase means “[i]nitiat[ing] a [s]eries of [e]vents 
of [c]oastal [m]anagement [c]onsequence.” Brief for Re-
spondent State of California et al. 10.7 But CZMA nowhere 
defines or explains which federal activities should be viewed 
as “directly affecting” the coastal zone, and the alternative 
verbal formulations proposed by the parties, both of which 
are superficially plausible, find no support in the Act itself.

We turn therefore to the legislative history.8 A fairly de-
tailed review is necessary, but that review persuades us that 

regulation was published in final form, id., at 35253, the House Committee 
on Merchant Marine and Fisheries exercised a “legislative veto,” see 16 
U. S. C. § 1463a (1982 ed.), and the agency withdrew its regulation. 47 
Fed. Reg. 4231 (1982).

7 This formulation finds support in 1980 House and Senate Reports. 
H. R. Rep. No. 96-1012, p. 34; S. Rep. No. 96-783, p. 11. For reasons 
explained in n. 15, infra, we do not believe these Committee views, articu-
lated many years after CZMA’s passage, are reliable guides to the intent of 
the full Congress acting in 1972.

8 As discussed infra, at 331-341, other sections of CZMA, as well as re-
lated provisions in the Outer Continental Shelf Lands Act of 1953, have been 
significantly amended since 1972. But § 307(c)(1) has not been changed since 
its enactment. Our decision must therefore turn principally on the lan-
guage of § 307(c)(1) and the legislative history of the original, 1972 CZMA.
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Congress did not intend OCS lease sales to fall within the 
ambit of CZMA § 307(c)(1).

In the CZMA bills first passed by the House and Senate, 
§307(c)(l)’s consistency requirements extended only to fed-
eral activities “in” the coastal zone. The “directly affecting” 
standard appeared nowhere in §307(c)(l)’s immediate ante-
cedents. It was the House-Senate Conference Committee 
that replaced “in the coastal zone” with “directly affecting the 
coastal zone.” Both Chambers then passed the Conference 
bill without discussing or even mentioning the change.

At first sight, the Conference’s adoption of “directly af-
fecting” appears to be a surprising, unexplained, and subse-
quently unnoticed expansion in the scope of § 307(c)(1), going 
beyond what was required by either of the versions of 
§ 307(c)(1) sent to the Conference. But a much more plausi-
ble explanation for the change is available.

The explanation lies in the two different definitions of the 
“coastal zone.” The bill the Senate sent to the Conference 
defined the coastal zone to exclude “lands the use of which is 
by law subject solely to the discretion of or which is held in 
trust by the Federal Government, its officers or agents.”9

9S. 3507, 92d Cong., 2d Sess., §304(a) (1972), reprinted at 118 Cong. 
Rec. 14188 (1972). The Senate’s definition is now codified (with subse-
quent minor amendments) in 16 U. S. C. § 1453(1) (1982 ed.).

There was language in an earlier Senate Report (not the final CZMA 
Senate Report) urging that federal activities determined to have a “func-
tional interrelationship” with the coastal zone “should” be administered 
consistently with approved state management programs. S. Rep. No. 
92-526, pp. 20, 30 (1971). Nine years later a House Report reiterated the 
“functional interrelationship” standard. H. R. Rep. No. 96-1012, p. 34 
(1980). But the Senate Report’s language was purely precatory. It used 
“should,” rather than the “shall” that actually appears in § 307(c)(1), and 
more importantly, was written in connection with a Senate bill that would 
have entirely exempted activities on all federal lands from § 307(c)(l)’s man-
date. It is fanciful to suggest that an early Senate Report should be read 
as endorsing an expansive interpretation of § 307(c)(l)’s “directly affecting” 
language when the Senate bill that the Report accompanied did not include 
the relevant phrase and indisputably did not reach OCS lease sales.
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This exclusion would reach federal parks, military installa-
tions, Indian reservations, and other federal lands that would 
lie within the coastal zone but for the fact of federal owner-
ship. Under the Senate bill, activities on these lands would 
thus have been entirely exempt from compliance with state 
management plans. By contrast, the House bill’s definition 
of “coastal zone” included lands under federal jurisdiction; 
thus federal activities on those lands were to be fully subject 
to §307(c)(l)’s consistency requirement. Under both bills, 
however, submerged lands on the OCS were entirely ex-
cluded from the coastal zone, and federal agency activities 
in those areas thus were exempt from §307(c)(l)’s consis-
tency requirement.

Against this background, the Conference Committee’s 
change in § 307(c)(1) has all the markings of a simple compro-
mise. The Conference accepted the Senate’s narrower defi-
nition of the “coastal zone,” but then expanded § 307(c)(1) to 
cover activities on federal lands not “in” but nevertheless 
“directly affecting” the zone. By all appearances, the intent 
was to reach at least some activities conducted in those fed-
eral enclaves excluded from the Senate’s definition of the 
“coastal zone.”

Though cryptic, the Conference Report’s reference to the 
change in § 307(c)(1) fully supports this explanation. “The 
Conferees . . . adopted the Senate language . . . which made 
it clear that Federal lands are not included within a state’s 
coastal zone. As to the use of such lands which would affect 
a state’s coastal zone, the provisions of section 307(c) would 
apply.” H. R. Conf. Rep. No. 92-1544, p. 12 (1972) (empha-
sis added). In the entire Conference Report, this is the only 
mention of the definition of the coastal zone chosen by the 
Conference, and the only hint of an explanation for the 
change in § 307(c)(1). The “directly affecting” language was 
not deemed worthy of note by any Member of Congress in 
the subsequent floor debates.10 The implication seems clear: 

10 On the other hand, in comments on the floor made before the House 
acted on the post-Conference bill, Congressman Mosher stated: “The final
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“directly affecting” was used to strike a balance between two 
definitions of the “coastal zone.” The legislative history thus 
strongly suggests that OCS leasing, covered by neither the 
House nor the Senate version of § 307(c)(1), was also intended 
to be outside the coverage of the Conference’s compromise.

Nonetheless, the literal language of § 307(c)(1), read with-
out reference to its history, is sufficiently imprecise to leave 
open the possibility that some types of federal activities con-
ducted on the OCS could fall within §307(c)(l)’s ambit. We 
need not, however, decide whether any OCS activities other 
than oil and gas leasing might be covered by § 307(c)(1), 
because further investigation reveals that in any event 
Congress expressly intended to remove the control of OCS 
resources from CZMA’s scope.

B
If § 307(c)(1) and its history standing alone are less than 

crystalline, the history of other sections of the original CZMA 
bills impels a narrow reading of that clause. Every time it 
faced the issue in the CZMA debates, Congress deliberately 
and systematically insisted that no part of CZMA was to reach 
beyond the 3-mile territorial limit.

There are, first, repeated statements in the House and 
Senate floor debates that CZMA is concerned only with activ-
ities on land or in the territorial sea, not on the OCS, and that 
the allocation of state and federal jurisdiction over the coastal 
zone and the OCS was not to be changed in any way.* 11 But

version in no way affects the jurisdictional responsibilities of . . . the 
Department of the Interior in regard to the administration of Federal 
lands, since the conferees have specifically eliminated those land areas 
from the definition of coastal zone.” 118 Cong. Rec. 35548 (1972).

11 See, e. g., id., at 14180 (“This bill covers the territorial seas; it does not 
cover the Outer Continental Shelf”) (remark of Sen. Stevens); id., at 14184 
(facilities in the “contiguous zone” “would be outside the jurisdiction of the 
neighboring States”) (remark of Sen. Boggs); ibid, (“this bill attempts to 
deal with the Territorial Sea, not the Outer Continental Shelf”) (remark 
of Sen. Moss); id., at 14185 (“we wanted to make certain that Federal 
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Congress took more substantial and significant action as well. 
Congress debated and firmly rejected at least four proposals 
to extend parts of CZMA to reach OCS activities.

Section 313 of the House CZMA bill, as reported by Com-
mittee and passed by the House, embodied the most specific 
of these proposals. That section would have achieved explic-
itly what respondents now contend § 307(c)(1) achieves im-
plicitly. It provided:

“(a) The Secretary shall develop ... a program for 
the management of the area outside the coastal zone and 
within twelve miles of the [coast] ....

“(b) To the extent that any part of the management 
program . . . shall apply to any high seas area, the subja-
cent seabed and subsoil of which lies within the seaward 
boundary of a coastal state, . . . the program shall be 
coordinated with the coastal state involved. . . .

“(c) The Secretary shall, to the maximum extent prac-
ticable, apply the program ... to waters which are adja-
cent to specific areas in the coastal zone which have been 
designated by the states for the purpose of preserving or 
restoring such areas for their conservation, recreational, 

jurisdiction was unimpaired beyond the 3-mile limit in the territorial sea”) 
(remark of Sen. Rollings); ibid, (“this bill focuses on the territorial sea 
or the area that is within State jurisdiction, and preserves the Federal 
jurisdiction beyond, which is not to be considered or disturbed by the bill at 
this time”) (remark of Sen. Moss); id., at 26479 (“the measure does not 
diminish Federal or State jurisdiction, responsibility, or rights under other 
programs and does not supersede, modify, or repeal existing Federal law”) 
(remark of Cong. Mosher); id., at 26484 (“the Federal Government has 
jurisdiction outside the State area, from 3 miles to 12 miles at sea”) (re-
mark of Cong. Anderson); id., at 35548 (“The final version [of CZMA] in no 
way affects the jurisdictional responsibilities of. . . the Department of In-
terior in regard to the administration of Federal lands, since the conferees 
have specifically eliminated those land areas from the definition of coastal 
zone”) (remark of Cong. Mosher); id., at 35550 (“the Federal Government 
has jurisdiction outside the State area, from 3 to 12 miles at sea”) (remark 
of Cong. Anderson).
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ecological, or esthetic values.” H. R. 14146, 92d Cong., 
2d Sess., §313 (1972), reprinted in H. R. Rep. No. 
92-1049, p. 7 (1972).

Congressman Anderson of California, the drafter of this 
section and coauthor of the House CZMA bill, explained the 
section’s purpose on the floor of the House. In light of the 
instant litigation, his comments were remarkably prescient. 
By 1972, Congressman Anderson pointed out, California had 
established seven marine sanctuaries, including one located 
near Santa Barbara, Cal., in the area allegedly threatened by 
the leases here in dispute.

“These State-established sanctuaries, which extend from 
the coastline seaward to 3 miles, account for nearly a 
fourth of the entire California coast.

“However, the Federal Government has jurisdiction 
outside the State area, from 3 miles to 12 miles at sea. 
All too often, the Federal Government has allowed de-
velopment and drilling to the detriment of the State 
program.

“A case in point is Santa Barbara where California 
established a marine sanctuary banning the drilling of oil 
in the area under State authority.

“Yet, outside the sanctuary—in the federally con-
trolled area—the Federal Government authorized drill-
ing which resulted in the January 1969 blowout. This 
dramatically illustrated the point that oil spills do not re-
spect legal jurisdictional lines.” 118 Cong. Rec. 26484 
(1972).12

House §313, Congressman Anderson went on to explain, 
would play the crucial role of encouraging federal OCS oil

12 Congressman Anderson repeated these remarks when he opposed an 
amendment that would have weakened House §312, id., at 26495, and 
again when he expressed his concern over the removal of House § 312 by 
the Senate-House Conference, id., at 35550.
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and gas leasing to be conducted in a manner consistent with 
state management programs. Ibid.; see also id., at 26495, 
35549-35550.

Since House §313 would have provided respondents with 
precisely the protection they now seek here, it is significant 
that the Conference Committee, and ultimately the Congress 
as a whole, flatly rejected the provision. And the reason for 
the rejection, as explained in the Conference Report, was to 
forestall conflicts of the type before us now. “The Conferees 
. . . excluded [House §313] authorizing a Federal manage-
ment program for the contiguous zone of the United States, 
because the provisions relating thereto did not prescribe suf-
ficient standards or criteria and would create potential con-
flicts with legislation already in existence concerning Conti-
nental Shelf resources.” H. R. Conf. Rep. No. 92-1544, 
p. 15 (1972) (emphasis added).

The House bill included another similar provision that 
would have been almost equally favorable to respondents 
here—had it not been rejected by the Conference and sub-
sequently by Congress as a whole. Sections 312(b), (c), of 
the House bill invited the Secretary of Commerce to extend 
coastal zone marine sanctuaries established by the States into 
the OCS region.13 But the Conference Committee rejected 
House §312 as well. The Conference Report explained: 
“The Conferees agreed to delete the provisions of the House 

13 The section provided:
“(b) When an estuarine sanctuary is established by a coastal state . . . 

the Secretary, at the request of the state concerned, . . . may extend the 
established estuarine sanctuary seaward beyond the coastal zone, to the 
extent necessary to effectuate the purposes for which the estuarine sanctu-
ary was established.

“(c) The Secretary shall. . . assure that the development and operation 
[of the sanctuary extension] is coordinated with the development and oper-
ation of the estuarine sanctuary of which it forms an extension.” H. R. 
14146, 92d Cong., 2d Sess., §§312(b), (c) (1972), reprinted in H. R. Rep. 
No. 92-1049, p. 7 (1972).
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version relating to extension of estuarine sanctuaries, in view 
of the fact that the need for such provisions appears to be 
rather remote and could cause problems since they would 
extend beyond the territorial limits of the United States.” 
H. R. Conf. Rep. No. 92-1544, pp. 14-15 (1972).

When the Conference bill returned to the House, with 
House §§312 and 313 deleted, Congressman Anderson ex-
pressed his dismay:

“I am deeply disappointed that the Senate conferees 
would not accept the position of the House of Represent-
atives regarding the extension of State-established ma-
rine sanctuaries to areas under Federal jurisdiction.

“. . . [W]e were successful, in committee, in adding a 
provision which I authored designed to protect State- 
established sanctuaries, such as exis[t] off Santa Bar-
bara, Calif., from federally authorized development.

“This provision would have required the Secretary to 
apply the coastal zone program to waters immediately 
adjacent to the coastal waters of a State, which that 
State has designated for specific preservation purposes.

“It was accepted overwhelmingly by the House of 
Representatives despite the efforts of the oil and petro-
leum industry to defeat it.

“But what they failed to accomplish in the House, they 
accomplished in the conference committee . . . .” 118 
Cong. Rec. 35549-35550 (1972).

In light of these comments by Congressman Anderson, and 
the express statement in the Conference Report that House 
§ 313 was removed to avoid “conflicts with legislation already 
in existence concerning Continental Shelf resources,” see 
supra, at 327, it is fanciful to suggest that the Conferees 
intended the “directly affecting” language of § 307(c)(1) to 
substitute for the House §313’s specific and considerably 
more detailed language. Certainly the author of House § 313 
recognized that the amended § 307(c)(1) could not serve that 
purpose.
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Two similar attempts to extend CZMA’s reach beyond the 
coastal zone were made in the Senate. These, as well, were 
firmly rejected on the Senate floor or in Conference.14

14 An amendment to CZMA proposed by Senator Boggs on the Senate 
floor would have given respondents all that they are asking for here. The 
amendment stated:
“Notwithstanding any other provision of this Act, no Federal department 
or agency shall construct, or license, or lease, or approve in any way the 
construction of any facility of any kind beyond the territorial sea off the 
coast of the United States until (1) such department or agency has filed 
with the Administrator of the Environmental Protection Agency, a com-
plete report with respect to the proposed facility; (2) the Administrator has 
forwarded such report to the Governor of each adjacent coastal State which 
might be adversely affected by pollution from such facility; and (3) each 
such Governor has filed an approval of such proposal with the Adminis-
trator. . . .” 118 Cong. Rec. 14183 (1972).
In proposing the amendment Senator Boggs explained his concern with off-
shore oil transfer terminals located at sites outside the 3-mile territorial 
limit.
“Such sites, of course, would place these facilities in the contiguous zone, or 
in international waters on the Continental Shelf. If that were so, of 
course, the facility would be outside the jurisdiction of the neighboring 
States.

“Yet, the coastal zones of these neighboring States could be severely and 
adversely affected by pollution that might come from such an offshore 
facility.

“. . . I believe it is important that the affected States play a meaningful 
role in the plan to construct such a facility.” Id., at 14184.

But other Senators immediately attacked Senator Boggs’ amendment. 
Senator Rollings stated:

“The amendment. . . goes beyond the territorial sea and goes into what 
we agreed on and compromised on awhile ago. It goes beyond any territo-
rial sea to construction of any facility on the ocean floor, into what we call a 
contiguous zone from the 3-mile limit to the 12-mile limit.

“This amendment provides the Governor would have a veto over such 
matters. I do not think the Senate wants to go that far.” Ibid.
Senator Moss agreed: “[T]his bill attempts to deal with the Territorial Sea, 
not the Outer Continental Shelf.” Ibid. In response, Senator Boggs con-
ceded that the problem should be addressed in other legislation, and he 
withdrew the proposed amendment. Ibid.

In addition, § 316(c)(1) of the Senate bill as amended on the floor of the 
Senate called on the National Academy of Sciences “to undertake a full
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c
To recapitulate, the “directly affecting” language in 

§ 307(c)(1) was, by all appearances, only a modest compro-
mise, designed to offset in part the narrower definition of the 
coastal zone favored by the Senate and adopted by the Con-
ference Committee. Section 307(c)(l)’s “directly affecting” 
language was aimed at activities conducted or supported by 
federal agencies on federal lands physically situated in the 
coastal zone but excluded from the zone as formally defined 
by the Act. Consistent with this view, the same Conference 
Committee that wrote the “directly affecting” language re-
jected two provisions in the House bill that would have re-
quired precisely what respondents seek here—coordination 
of federally sponsored OCS activities with state coastal man-
agement and conservation programs. In light of the Con-
ference Committee’s further, systematic rejection of every 
other attempt to extend the reach of CZMA to the OCS, we 
are impelled to conclude that the 1972 Congress did not in-
tend § 307(c)(1) to reach OCS lease sales.15

investigation of the environmental hazards attendant on offshore drilling 
on the Atlantic Outer Continental Shelf.” S. 3507, 92d Cong., 2d Sess., 
§ 316(c)(1) (1972), reprinted in 118 Cong. Rec. 14191 (1972). In the Senate 
debate several Senators voiced their opposition even to this modest ven-
ture outside the coastal zone. Senator Stevens, for example, argued that 
the provision was inappropriate because the OCS “is not even covered by 
this bill. This bill covers the territorial seas; it does not cover the Outer 
Continental Shelf.” Id., at 14180. Senator Moss added: “[S]ince the 
State coastal zone management programs relate only to the territorial 
sea, we should, therefore, be very careful of a study which extends beyond 
the territorial sea to encompass the Continental Shelf.” Id., at 14181. 
Again, the Conference Committee agreed; it deleted Senate § 316(c) with-
out comment in the Conference Report. On the floor of the House Con-
gressman Downing explained that the provision had been deleted “as non-
germane.” Id., at 35547.

16 Respondents rely heavily on four statements that appear in Committee 
Reports issued years after CZMA was enacted.

(1) A 1975 Senate Report stated: “The Committee’s intent when the 
1972 Act was passed was for the consistency clause to apply to Federal
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IV
A

A broader reading of § 307(c)(1) is not compelled by the 
thrust of other CZMA provisions. First, it is clear beyond 

leases for offshore oil and gas development, since such leases were viewed 
by the Committee to be within the phrase ‘licenses or permits’ [in 
§ 307(c)(3)]. [The Report then discusses the proposed amendment that 
would insert ‘lease’ into § 307(c)(3).] In practical terms, this [amendment] 
means that the Secretary of the Interior would need to seek the certifica-
tion of consistency from adjacent State governors before entering into a 
binding lease agreement with private oil companies.” S. Rep. No. 94-277, 
pp. 19-20 (1975).

(2) One footnote in a 323-page House Report that accompanied the 1978 
amendments to the Outer Continental Shelf Lands Act of 1953 stated:

“The committee is aware that under the [CZMA] certain OCS activities 
including lease sales and approval of development and production plans 
must comply with ‘consistency’ requirements as to coastal zone manage-
ment plans approved by the Secretary of Commerce. Except for specific 
changes made by Titles IV and V of the 1977 Amendments, nothing in this 
Act is intended to amend, modify or repeal any provision of [CZMA]. Spe-
cifically, nothing is intended to alter procedures under that Act for con-
sistency once a State has an approved Coastal Zone Management Plan.” 
H. R. Rep. No. 95-590, p. 153, n. 52 (1977).

(3) A 1980 House Report stated that the 1976 CZMA § 307 amendments 
“did not alter Federal agency responsibility to provide States with a consis-
tency determination related to OCS decisions which preceded issuance of 
leases.” H. R. Rep. No. 96-1012, p. 28.

(4) A 1980 Senate Report stated that under CZMA, “[t]he Department 
of the Interior’s activities which preced[e] lease sales . . . remain subject 
to the requirements of section 307(c)(1). As a result, intergovernmental 
coordination for purposes of OCS development commences at the earliest 
practicable time in the opinion of the Committee, as the Department of the 
Interior sets in motion a series of events which have consequences in the 
coastal zone.” S. Rep. No. 96-783, p. 11.

In our view, these subsequent Committee interpretations of CZMA, 
written three or more years after CZMA was passed, are of little help in 
ascertaining the intent of Congress when CZMA § 307(c)(1) was passed in 
1972. We note that the most relevant and unambiguous statement of the 
House Committee’s views appeared in House §§312 and 313 as originally 
reported out of Committee and passed by the House. But those sections 
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peradventure that Congress believed that CZMA’s purposes 
could be adequately effectuated without reaching federal ac-
tivities conducted outside the coastal zone. Both the Senate 
and House bills were originally drafted, debated, and passed, 
with § 307(c)(1) expressly limited to federal activities in the 
coastal zone. Broad arguments about CZMA’s structure, 
the Act’s incentives for the development of state manage-
ment programs, and the Act’s general aspirations for state- 
federal cooperation thus cannot support the expansive read-
ing of § 307(c)(1) urged by respondents.

Moreover, a careful examination of the structure of CZMA 
§307 suggests that lease sales are a type of federal agency 
activity not intended to be covered by § 307(c)(1) at all.

Section 307(c) contains three coordinated parts. Para-
graph (1) refers to activities “conduct[ed] or support[ed]” by 
a federal agency. Paragraph (2) covers “development proj- 
ect[s]” “undertake[n]” by a federal agency. Paragraph (3) 
deals with activities by private parties authorized by a fed-
eral agency’s issuance of licenses and permits. The first two 
paragraphs thus reach activities in which the federal agency 
is itself the principal actor, the third reaches the federally 
approved activities of third parties. Plainly, Interior’s OCS 
lease sales fall in the third category. Section 307(c)(1) 
should therefore be irrelevant to OCS lease sales, if only 
because drilling for oil or gas on the OCS is neither “con- 
duct[ed]” nor “support[ed]” by a federal agency. Section

were emphatically rejected by the full Congress when CZMA was enacted 
in 1972, see supra, at 324-329, and Committee-proposed amendments that 
would have had a similar effect were rejected when the Act was amended 
in 1976, see infra, at 334-335, and n. 18. Likewise, by 1976 the Senate Com-
mittee had taken a position favoring the extension of consistency review 
requirements to lease sales, see ibid., but that position too was subse-
quently rejected by the full Congress, see n. 18, infra. Legislative Com-
mittees’ desires to reaffirm positions they have taken that were rejected by 
the full Congress are understandable enough, but of little help in constru-
ing the intent behind the law actually enacted.
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307(c)(3), not § 307(c)(1), is the more pertinent provision. 
Respondents’ suggestion that the consistency review re-
quirement of § 307(c)(3) is focused only on the private appli-
cants for permits or licenses, not federal agencies, is squarely 
contradicted by abundant legislative history and the lan-
guage of § 307(c)(3) itself.16

CZMA § 307(c)(3) definitely does not require consistency 
review of OCS lease sales. As enacted in 1972, that section 
addressed the requirements to be imposed on federal licens-
ees whose activities might affect the coastal zone. A federal

16 Both the original § 307(c)(3) and the amended § 307(c)(3)(B), see infra, 
at 335, and n. 19, expressly address and constrain the actions of federal 
agencies. “No license or permit shall be granted by the Federal agency 
until the state . . . has concurred with the applicant’s [consistency] certi-
fication . .. .” 16 U. S. C. § 1456(c)(3) (1982 ed.). “No Federal official or 
agency shall grant such person any license or permit for any activity . . . 
until [the affected] state . . . receives a copy of [the applicant’s certification 
of consistency and concurs in the certification or is overridden by the Sec-
retary of Commerce].” 16 U. S. C. § 1456(c)(3)(B) (1982 ed.). Moreover, 
in the 1976 CZMA amendment debates Members of Congress uniformly 
viewed § 307(c)(3) as directly concerned with the consistency obligations of 
federal agencies. When Congress considered adding the word “lease” to 
§ 307(c)(3), the shared assumption was that consistency requirements in 
§ 307(c)(3) were functionally identical to those of § 307(c)(1). One Senator 
was of the view that the proposed amendment would “mak[e] it clear 
that Outer Continental Shelf leasing is a Federal activity subject to the 
Federal consistency provision . . . .” 121 Cong. Rec. 23075 (1975). 
Another commented that the addition to § 307(c)(3) would establish that 
“Federal agencies must conduct their activities consistent with” applicable 
state management programs. Id., at 23084. The Senate Report stated 
that the proposed § 307(c)(3) amendment, “[i]n practical terms, . . . means 
that the Secretary of the Interior would need to seek the certification of 
consistency from adjacent State governors before entering into a binding 
lease agreement with private oil companies.” S. Rep. No. 94-277, p. 20 
(1975). And the House Report stated that the amendment would establish 
that “the OCS leasing process is indeed a federal action that undoubtedly 
has the potential for affecting a state’s coastal zone and, hence, must con-
form with approved state coastal management programs.” H. R. Rep. 
No. 94-878, p. 37 (1976); see also id., at 52-53.
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agency may not issue a “license or permit” for any activity 
“affecting land or water uses in the coastal zone” without 
ascertaining that the activity is consistent with the state pro-
gram or otherwise in the national interest.17 Each affected 
State with an approved management program must concur in 
the issuance of the license or permit; a State’s refusal to do so 
may be overridden only if the Secretary of Commerce finds 
that the proposed activity is consistent with CZMA’s objec-
tives or otherwise in the interest of national security. Sig-
nificantly, § 307(c)(3) contained no mention of consistency 
requirements in connection with the sale of a lease.

In 1976, Congress expressly addressed—and preserved— 
that omission. Specific House and Senate Committee pro-
posals to add the word “lease” to § 307(c)(3) were rejected by 
the House and ultimately by the Congress as a whole.18 It is

17“[A]ny applicant for a required Federal license or permit to conduct an 
activity affecting land or water uses in the coastal zone . . . shall provide in 
the application to the licensing or permitting agency a certification that the 
proposed activity . . . will be conducted in a manner consistent with [the 
approved state management] program. ... At the earliest practicable 
time, the state. . . shall notify the Federal agency concerned that the state 
concurs with or objects to the applicant’s certification. ... No license or 
permit shall be granted by the Federal agency until the state ... has con-
curred with the applicant’s certification . . . unless the Secretary . . . finds 
. . . that the activity is consistent with the objectives of [CZMA] or is 
otherwise necessary in the interest of national security.” 16 U. S. C. 
§ 1456(c)(3) (1982 ed.).

18 The bills reported out of House and Senate Committees would have 
inserted the word “lease” in § 307(c)(3). See H. R. Rep. No. 94-878, 
pp. 52-53 (1976); S. Rep. No. 94-277, pp. 19-20 (1975). The proposal 
passed the Senate but was removed on the floor of the House. 122 Cong. 
Rec. 6128 (1976).

The Conference Committee decided not to introduce “lease” into § 307(c) 
(3). Instead, the Committee created the new § 307(c)(3)(B). The Confer-
ence Report explained:

“The conference substitute follows the Senate bill in amending the Fed-
eral consistency requirement [of] section 307(c)(3).... The Senate bill 
required that each Federal lease (for example, offshore oil and gas leases) 
had to be submitted to each state with an approved coastal zone manage-
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surely not for us to add to the statute what Congress twice 
decided to omit.

Instead of inserting the word “lease” in § 307(c)(3), the 
House-Senate Conference Committee renumbered the exist-
ing § 307(c)(3) as § 307(c)(3)(A), and added a second subpara-
graph, § 307(c)(3)(B). Respondents apparently concede that 
of these two subparagraphs, only the latter is now relevant to 
oil and gas activities on the OCS. Brief for Respondent 
State of California et al. 44, and n. 76; Brief for Respondent 
Natural Resources Defense Council, Inc., et al. 7, n. 6. The 
new subparagraph § 307(c)(3)(B), however, provides only that 
applicants for federal licenses or permits to explore for, 
produce, or develop oil or gas on the OCS must first certify 
consistency with affected state plans.* 19 Again, there is no 
suggestion that a lease sale by Interior requires any review 
of consistency with state management plans.

B
If the distinction between a sale of a “lease” and the issu-

ance of a permit to “explore for,” “produce,” or “develop” oil 

ment program for a determination by that state as to whether or not the 
lease was consistent with its program. The conference substitute further 
elaborates on this provision and specifically applies the consistency re-
quirement to the basic steps in the OCS leasing process—namely, the ex-
ploration, development and production plans submitted to the Secretary of 
the Interior. This provision will satisfy the state needs for complete in-
formation, on a timely basis, about the details of the oil industry’s offshore 
plans.” H. R. Conf. Rep. No. 94-1298, p. 30 (1976).

19“[A]ny person who submits to the Secretary of the Interior any plan 
for the exploration or development of, or production from, any area which 
has been leased under the Outer Continental Shelf Lands Act . . . shall, 
with respect to any exploration, development, or production described in 
such plan and affecting any land use or water use in the coastal zone . . . 
[certify] that each activity . . . complies with [the] state’s approved man-
agement program .... No Federal official or agency shall grant such 
person any license or permit for any activity . . . until [the state concurs 
or]. . . the Secretary finds . . . that each activity ... is consistent with the 
objectives of [CZMA] or is otherwise necessary in the interest of national 
security.” 16 U. S. C. § 1456(c)(3)(B) (1982 ed.).
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or gas seems excessively fine, it is a distinction that Congress 
has codified with great care. CZMA § 307(c)(3)(B) expressly 
refers to the Outer Continental Shelf Lands Act of 1953, 67 
Stat. 462, as amended, 43 U. S. C. §1331 et seq. (1976 ed., 
Supp. V) (OCSLA), so it is appropriate to turn to that Act 
for a clarification of the differences between a lease sale and 
the approval of a plan for “exploration,” “development,” or 
“production.”

OCSLA was enacted in 1953 to authorize federal leasing of 
the OCS for oil and gas development. The Act was amended 
in 1978 to provide for the “expeditious and orderly develop-
ment, subject to environmental safeguards,” of resources on 
the OCS. 43 U. S. C. §1332(3) (1976 ed., Supp. V). As 
amended, OCSLA confirms that at least since 1978 the sale of 
a lease has been a distinct stage of the OCS administrative 
process, carefully separated from the issuance of a federal 
license or permit to explore for, develop, or produce gas or oil 
on the OCS.

Before 1978, OCSLA did not define the terms “explora-
tion,” “development,” or “production.” But it did define a 
“mineral lease” to be “any form of authorization for the ex-
ploration for, or development or removal of deposits of, oil, 
gas, or other minerals.” 43 U. S. C. § 1331(c). The pre- 
1978 OCSLA did not specify what, if any, rights to explore, 
develop, or produce were transferred to the purchaser of a 
lease; the Act simply stated that a lease should “contain such 
rental provisions and such other terms and provisions as the 
Secretary may prescribe at the time of offering the area for 
lease.” 43 U. S. C. § 1337(b)(4). Thus before 1978 the sale 
by Interior of an OCS lease might well have engaged CZMA 
§ 307(c)(3)(B) by including express or implied federal ap-
proval of a “plan for the exploration or development of, or 
production from” the leased tract.20

20 As discussed infra, at 339, § 11 of the OCSLA, 43 U. S. C. § 1340 (1976 
ed., Supp. V), as amended in 1978, added a requirement for the 
submission and separate approval of an exploration plan following the 
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The leases in dispute here, however, were sold in 1981. 
By then it was quite clear that a lease sale by Interior did not 
involve the submission or approval of “any plan for the ex-
ploration or development of, or production from” the leased 
tract. Under the amended OCSLA, the purchase of a lease 
entitles the purchaser only to priority over other interested 
parties in submitting for federal approval a plan for explora-
tion, production, or development. Actual submission and 
approval or disapproval of such plans occur separately and 
later.

Since 1978 there have been four distinct statutory stages to 
developing an offshore oil well: (1) formulation of a 5-year 
leasing plan by the Department of the Interior; (2) lease 
sales; (3) exploration by the lessees; (4) development and pro-
duction. Each stage involves separate regulatory review 
that may, but need not, conclude in the transfer to lease pur-
chasers of rights to conduct additional activities on the OCS. 
And each stage includes specific requirements for consulta-
tion with Congress, between federal agencies, or with the 
States. Formal review of consistency with state coastal 
management plans is expressly reserved for the last two 
stages.

(1) Preparation of a leasing program. The first stage of 
OCS planning is the creation of a leasing program. Interior 
is required to prepare a 5-year schedule of proposed OCS 
lease sales. 43 U. S. Ç. § 1344 (1976 ed., Supp. V). During 
the preparation of that program Interior must solicit com-
ments from interested federal agencies and the Governors of 
affected States, and must respond in writing to all comments 

purchase of a lease. However, that section made the requirements 
prospective only, to come into force 90 days after September 18, 1978. 
43 U. S. C. § 1340(b) (1976 ed., Supp. V). Similarly, the 1978 OCSLA 
amendments required oil or gas leases to provide that development and 
production be conducted only in accordance with a subsequently submitted 
and approved plan, but extended this requirement only to leases issued 
after September 18, 1978. 43 U. S. C. § 1351(b) (1976 ed., Supp. V).
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or requests received from the State Governors. 43 U. S. C. 
§ 1344(c) (1976 ed., Supp. V). The proposed leasing program 
is then submitted to the President and Congress, together 
with comments received by the Secretary from the Governor 
of the affected State. 43 U. S. C. § 1344(d)(2) (1976 ed., 
Supp. V).

Plainly, prospective lease purchasers acquire no rights to 
explore, produce, or develop at this first stage of OCSLA 
planning, and consistency review provisions of CZMA 
§ 307(c)(3)(B) are therefore not engaged. There is also no 
suggestion that CZMA § 307(c)(1) consistency requirements 
operate here, though we note that preparation and submis-
sion to Congress of the leasing program could readily be char-
acterized as “initiat[ing] a [s]eries of [e]vents of [c]oastal 
Management [c]onsequence.” Brief for Respondent State 
of California et al. 10.

(2) Lease sales. The second stage of OCS planning—the 
stage in dispute here—involves the solicitation of bids and 
the issuance of offshore leases. 43 U. S. C. § 1337(a) (1976 
ed., Supp. V). Requirements of the National Environmen-
tal Policy Act and the Endangered Species Act must be met 
first. The Governor of any affected State is given a for-
mal opportunity to submit recommendations regarding the 
“size, timing, or location” of a proposed lease sale. 43 
U. S. C. § 1345(a) (1976 ed., Supp. V). Interior is required 
to accept these recommendations if it determines they strike 
a reasonable balance between the national interest and the 
well-being of the citizens of the affected State. 43 U. S. C. 
§ 1345 (c) (1976 ed., Supp. V). Local governments are also 
permitted to submit recommendations, and the Secretary 
“may” accept these. 43 U. S. C. §§ 1345(a), (c) (1976 ed., 
Supp. V). The Secretary may then proceed with the actual 
lease sale. Lease purchasers acquire the right to conduct 
only limited “preliminary” activities on the OCS—geophysi-
cal and other surveys that do not involve seabed penetrations
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greater than 300 feet and that do not result in any significant 
environmental impacts. 30 CFR §250.34-1 (1982).

Again, there is no suggestion that these activities in them-
selves “directly affect” the coastal zone. But by purchasing 
a lease, lessees acquire no right to do anything more. Under 
the plain language of OCSLA, the purchase of a lease entails 
no right to proceed with full exploration, development, or 
production that might trigger CZMA § 307(c)(3)(B); the les-
see acquires only a priority in submitting plans to conduct 
those activities. If these plans, when ultimately submitted, 
are disapproved, no further exploration or development is 
permitted.

(3) Exploration. The third stage of OCS planning in-
volves review of more extensive exploration plans submitted 
to Interior by lessees. 43 U. S. C. §1340 (1976 ed., Supp. 
V). Exploration may not proceed until an exploration plan 
has been approved. A lessee’s plan must include a certi-
fication that the proposed activities comply with any appli-
cable state management program developed under CZMA. 
OCSLA expressly provides for federal disapproval of a plan 
that is not consistent with an applicable state management 
plan unless the Secretary of Commerce finds that the plan is 
consistent with CZMA goals or in the interest of national 
security. 43 U. S. C. § 1340(c)(2) (1976 ed., Supp. V). The 
plan must also be disapproved if it would “probably cause 
serious harm or damage ... to the marine, coastal, or 
human environment . . . .” 43 U. S. C. §§ 1334(a)(2)(A)(i), 
1340(c)(1) (1976 ed., Supp. V). If a plan is disapproved for 
the latter reason, the Secretary may “cancel such lease and 
the lessee shall be entitled to compensation . . . .” 43 
U. S. C. § 1340(c)(1) (1976 ed., Supp. V).

There is, of course, no question that CZMA consistency 
review requirements operate here. CZMA § 307(c)(3)(B) ex-
pressly applies, and as noted, OCSLA itself refers to the 
applicable CZMA provision.
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(f) Development and production. The fourth and final 
stage is development and production. 43 U. S. C. §1351 
(1976 ed., Supp. V). The lessee must submit another plan to 
Interior. The Secretary must forward the plan to the Gov-
ernor of any affected State and, on request, to the local gov-
ernments of affected States, for comment and review. 43 
U. S. C. §§ 1345(a), 1351(a)(3) (1976 ed., Supp. V). Again, 
the Governor’s recommendations must be accepted, and the 
local governments’ may be accepted, if they strike a reason-
able balance between local and national interests. Reasons 
for accepting or rejecting a Governor’s recommendations 
must be communicated in writing to the Governor. 43 
U. S. C. § 1345(c) (1976 ed., Supp. V). In addition, the de-
velopment and production plan must be consistent with the 
applicable state coastal management program. The State 
can veto the plan as “inconsistent,” and the veto can be over-
ridden only by the Secretary of Commerce. 43 U. S. C. 
§ 1351(d) (1976 ed., Supp. V). A plan may also be disap-
proved if it would “probably cause serious harm or damage 
... to the marine, coastal or human environments.” 43 
U. S. C. § 1351(h)(l)(D)(i) (1976 ed., Supp. V). If a plan is 
disapproved for the latter reason, the lease may again be 
canceled and the lessee is entitled to compensation. 43 
U. S. C. § 1351(h)(2)(C) (1976 ed., Supp. V).

Once again, the applicability of CZMA to this fourth stage 
of OCS planning is not in doubt. CZMA § 307(c)(3)(B) ap-
plies by its own terms, and is also expressly invoked by 
OCSLA.

Congress has thus taken pains to separate the various fed-
eral decisions involved in formulating a leasing program, con-
ducting lease sales, authorizing exploration, and allowing 
development and production. Since 1978, the purchase of an 
OCS lease, standing alone, entails no right to explore for, 
develop, or produce oil and gas resources on the OCS. The 
first two stages are not subject to consistency review; in-
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stead, input from State Governors and local governments is 
solicited by the Secretary of the Interior. The last two 
stages invite further input for Governors or local govern-
ments, but also require formal consistency review. States 
with approved CZMA plans retain considerable authority to 
veto inconsistent exploration or development and production 
plans put forward in those latter stages.21 The stated reason 
for this four-part division was to forestall premature litiga-
tion regarding adverse environmental effects that all agree 
will flow, if at all, only from the latter stages of OCS explora-
tion and production.22

21OCSLA contains a saving clause that provides: “Except as otherwise 
expressly provided in this chapter, nothing in this chapter shall be con-
strued to amend, modify, or repeal any provision of [CZMA].” 43 U. S. C. 
§ 1866(a) (1976 ed., Supp. V). Our analysis of CZMA § 307(c)(1) is entirely 
consistent with this clause. A narrow construction of “directly affecting” 
is compelled by CZMA’s legislative history, standing alone. It is rein-
forced by CZMA § 307(c)(3), which expressly addresses the consistency re-
view requirements to be imposed on OCS oil and gas programs. Section 
307(c)(3) provides for consistency review prior to exploration, develop-
ment, and production, not prior to lease sales. CZMA itself invokes 
OCSLA, so it is appropriate to look to that Act for the distinction between 
lease sales on the one hand, and exploration, development, and production 
permits on the other. OCSLA confirms that a lease sale is a separate, dis-
tinct stage of OCS planning, not to be confused with exploration, develop-
ment, or production. The 1978 OCSLA amendments are relevant not be-
cause they change any part of CZMA, but because they change, or at least 
substantially clarify, the rights transferred by Interior when a lease is 
sold.

22 The House Report accompanying the 1978 OCSLA amendments 
explained:

“[The consistency review provision imposed at the production stage] is 
intended to provide the mechanism for review and evaluation of, and deci-
sion on, development and production in a leased area, after consultation 
and coordination with all affected parties.

“The committee considers this one of the most important provisions of 
the 1977 amendments. It provides a means to separate the Federal deci-
sion to allow private industry to explore for oil and gas from the Federal 
decision to allow development and production to proceed if the lessee finds 
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c
Having examined the coordinated provisions of CZMA 

§ 307(c)(3) and OCSLA we return to CZMA § 307(c)(1).
As we have noted, the logical paragraph to examine in con-

nection with a lease sale is not § 307(c)(1), but § 307(c)(3). 
Nevertheless, even if OCS lease sales are viewed as involv-
ing an OCS activity “conduct[ed]” or “support[ed]” by a fed-
eral agency, lease sales can no longer aptly be characterized 
as “directly affecting” the coastal zone. Since 1978 the sale 
of a lease grants the lessee the right to conduct only very lim-
ited, “preliminary activities” on the OCS. It does not 
authorize full-scale exploration, development, or production. 
Those activities may not begin until separate federal ap-
proval has been obtained, and approval may be denied on 
several grounds. If approval is denied, the lease may then 
be canceled, with or without the payment of compensation to 
the lessee. In these circumstances, the possible effects on 
the coastal zone that may eventually result from the sale of a 
lease cannot be termed “direct.”

It is argued, nonetheless, that a lease sale is a crucial step. 
Large sums of money change hands, and the sale may there-
fore generate momentum that makes eventual exploration, 
development, and production inevitable. On the other side, 
it is argued that consistency review at the lease sale stage is 
at best inefficient, and at worst impossible: Leases are sold 
before it is certain if, where, or how exploration will actually 
occur.

The choice between these two policy arguments is not ours 
to make; it has already been made by Congress. In the 1978 
OCSLA amendments Congress decided that the better 
course is to postpone consistency review until the two later

oil and gas. The failure to have such a mechanism in the past has led to 
extensive litigation prior to lease sales, when onshore and environmental 
impacts of production activity are not yet known.” H. R. Rep. No. 
95-590, p. 164 (1977).



SECRETARY OF INTERIOR v. CALIFORNIA 343

312 Opinion of the Court

stages of OCS planning, and to rely on less formal input from 
State Governors and local governments in the two earlier 
ones. It is not for us to negate the lengthy, detailed, and 
coordinated provisions of CZMA § 307(c)(3)(B), and OCSLA, 
43 U. S. C. §§ 1344-1346 and 1351 (1976 ed., Supp. V), by a 
superficially plausible but ultimately unsupportable construc-
tion of two words in CZMA § 307(c)(1).

V
Collaboration among state and federal agencies is certainly 

preferable to confrontation in or out of the courts. In view 
of the substantial consistency requirements imposed at the 
exploration, development, and production stages of OCS 
planning, Interior, as well as private bidders on OCS leases, 
might be well advised to ensure in advance that anticipated 
OCS operations can be conducted harmoniously with state 
coastal management programs.23 But our review of the his-
tory of CZMA § 307(c)(1), and the coordinated structures of 
the amended CZMA and OCSLA, persuade us that Congress 
did not intend § 307(c)(1) to mandate consistency review at 
the lease sale stage.

Accordingly, the decision of the Court of Appeals for the 
Ninth Circuit is reversed insofar as it requires petitioners 
to conduct consistency review pursuant to CZMA § 307(c)(1) 
before proceeding with Lease Sale No. 53.

It is so ordered.

23 In his comments regarding the House’s 1976 refusal to add the word 
“lease” to CZMA § 307(c)(3), Congressman Murphy noted that “even if an 
organization had a lease it could not do much with it because the licenses 
and permits are required to deal with the development of oil on the Conti-
nental Shelf.” 122 Cong. Rec. 6128 (1976).

The California Coastal Commission is also well aware of its power to 
demand consistency at later stages in OCS planning. In voicing its objec-
tions to the sale of the 31 disputed tracts the Commission warned: “Any 
attempt to explore or develop these tracts will face the strong possibility of 
an objection to a consistency certification of the Plan of Exploration or 
Development by the Commission.” App. 79.
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Justi ce  Steve ns , with whom Justi ce  Brenn an , Jus -
tic e  Marsh all , and Justi ce  Black mun  join, dissenting.

In these cases, the State of California is attempting to en-
force a federal statutory right. Its coastal zone management 
program was approved by the Federal Government pursuant 
to a statute enacted in 1972. In § 307(c)(1) of that statute, 
the Coastal Zone Management Act (CZMA), the Federal 
Government made a promise to California:

“Each Federal agency conducting or supporting activi-
ties directly affecting the coastal zone shall conduct or 
support those activities in a manner which is, to the 
maximum extent practicable, consistent with approved 
state management programs.” 86 Stat. 1285,16 U. S. C. 
§ 1456(c)(1) (1982 ed.).

The question in these cases is whether the Secretary of the 
Interior was conducting an activity directly affecting the 
California Coastal Zone when he sold oil and gas leases in the 
Pacific Ocean area immediately adjacent to that zone. One 
would think that this question could be easily answered sim-
ply by reference to a question of fact—does this sale of leases 
directly affect the coastal zone? The District Court made a 
finding that it did, which the Court of Appeals affirmed, and 
which is not disturbed by the Court. Based on a straightfor-
ward reading of the statute, one would think that that would 
be the end of the cases.

The Court reaches a contrary conclusion, however, based 
on either or both of these two theories: (1) § 307(c)(1) only 
applies to federal activities that take place within the coastal 
zone itself or in a federal enclave within the zone—it is wholly 
inapplicable to federal activities on the Outer Continental 
Shelf (OCS) no matter how seriously they may affect the 
coastal zone; (2) even if the sale of oil leases by the Secretary 
of the Interior would have been covered by § 307(c)(1) when 
the CZMA was enacted in 1972, amendments to an entirely
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different statute adopted in 1978 mean that the leases cannot 
directly affect the coastal zone notwithstanding the fact that 
those amendments merely imposed additional obligations on 
private lessees and did not purport to cut back on any obliga-
tion previously imposed on federal agencies.

The Court’s first theory is refuted by the plain language of 
the 1972 Act, its legislative history, the basic purpose of 
the Act, and the findings of the District Court. The Court’s 
second theory, which looks at post-1972 legislative devel-
opments, is simply overwhelmed by a series of unambigu-
ous legislative pronouncements that consistently belie the 
Court’s interpretation of the intent of Congress.

I
Because there is so much material refuting the Court’s 

reading of the 1972 Act, an index of what is to follow may be 
useful. I shall first note that the plain language of § 307(c)(1) 
draws no distinction between activities that take place out-
side the coastal zone and those that occur within the zone; it 
is the effect of the activities rather than their location that 
is relevant. I shall then review the legislative history which 
demonstrates that the words “directly affecting” were in-
cluded in the section to make sure that the statute covered 
activities occurring outside the coastal zone if they are the 
functional equivalent of activities occurring within the zone. 
I shall then identify some of the statutory provisions indicat-
ing that Congress intended to require long-range, advance 
planning. I shall conclude Part I with a description of the 
findings that bring these cases squarely within the congres-
sional purpose.
Plain Language

In statutory construction cases, the Court generally begins 
its analysis by noting that “[t]he starting point in every case 
involving construction of a statute is the language itself.” 
E. g., Watt v. Alaska, 451 U. S. 259, 265 (1981). Not much 



346 OCTOBER TERM, 1983

Stev ens , J., dissenting 464 U. S.

is said, however, about the plain language of § 307(c)(1) in the 
opinion of the Court, and no wonder. The words “activities 
directly affecting the coastal zone” make it clear that 
§ 307(c)(1) applies to activities that take place outside the 
zone itself as well as to activities conducted within the zone. 
There are federal enclaves inside the boundaries of the 
coastal zone that, as a matter of statutory definition, are ex-
cluded from the zone itself.1 Moreover, the ocean areas on 
the OCS that are adjacent to, and seaward of, the coastal 
zone are subject to the exclusive jurisdiction of the Federal 
Government.1 2 Quite plainly, the federal activities that may 
directly affect the coastal zone can be conducted in the zone 
itself, in a federal enclave, or in an adjacent federal area. 
The plain meaning of the words thus indicates that the words 
“directly affecting” were intended to enlarge the coverage of 
§ 307(c)(1) to encompass activities conducted outside as well 
as inside the zone. In light of this language it is hard to see 
how the Court can hold, as it does, that federal activities in 
the OCS can never fall within the statute because they are 
outside the outer boundaries of the coastal zone.

1 Section 304(a) defines the coastal zone as follows:
“(a) The term ‘coastal zone’ means the coastal waters (including the 

lands therein and thereunder) and the adjacent shorelands (including the 
waters therein and thereunder), strongly influenced by each other and in 
proximity to the shorelines of the several coastal states, and includes is-
lands, transitional and intertidal areas, salt marshes, wetlands, and beaches. 
The zone extends, in Great Lakes waters, to the international boundary 
between the United States and Canada and, in other areas, seaward to the 
outer limit of the United States territorial sea. The zone extends inland 
from the shorelines only to the extent necessary to control shorelands, the 
uses of which have a direct and significant impact on the coastal waters. 
Excluded from the coastal zone are lands the use of which is by law subject 
solely to the discretion of or which is held in trust by the Federal Govern-
ment, its officers or agents.” 86 Stat. 1281, as amended, 16 U. S. C. 
§ 1453(1) (1982 ed.).

2 See United States v. Maine, 420 U. S. 515 (1975); 43 U. S. C. §§ 1302, 
1332(1) (1976 ed. and Supp. V).
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Legislative History
The plain meaning of the Act is confirmed by its legislative 

history. Both the House and the Senate versions of the 
CZMA originally applied only to federal agencies conducting 
“activities in the coastal zone.”3 At the same time, Congress 
clearly recognized that the most fundamental purpose of the 
CZMA was “to preserve, protect, develop, and where possi-
ble, to restore or enhance, the resources of the Nation’s 
coastal zone for this and succeeding generations.” 86 Stat. 
1281, 16 U. S. C. § 1452(1) (1982 ed.). In writing the ver-
sions of the CZMA that went to conference, both Houses 
stated that their purpose was to prevent adverse effects on 
the coastal zone.4 Yet it plainly would have been impossible 
to achieve this purpose without considering activities outside 
of the zone which nevertheless could have a devastating im-
pact on it—activities such as those that led to the 1969 Santa 

3See H. R. 14146, 92d Cong., 2d Sess., §307(c)(1) (1972), reprinted in 
118 Cong. Rec. 26502 (1972) (“Each Federal agency conducting or support-
ing activities in the coastal zone shall conduct or support those activities 
in a manner which is, to the maximum extent practicable, consistent with 
approved state management programs”); S. 3507, 92d Cong., 2d Sess., 
§ 314(b)(1) (1972), reprinted in 118 Cong. Rec. 14190 (1972) (“All Federal 
agencies conducting or supporting activities in the coastal zone shall admin-
ister their programs consistent with approved State management pro-
grams except in cases of overriding national interest as determined by the 
President”).

4 The Senate’s version stated that the purpose of a state coastal zone 
management plan must be “to minimize direct, significant, and adverse im-
pact on the coastal waters . . . .” S. 3507, 92d Cong., 2d Sess., § 304(g) 
(1972), reprinted in 118 Cong. Rec. 14188 (1972). Plans were required to 
state “what shall constitute permissible land and water uses within the 
coastal zone so as to prevent such uses which have a direct, significant, and 
adverse impact on the coastal waters . . . .” § 305(b)(2), reprinted in 118 
Cong. Rec. 14188 (1972). The House bill contained similar language, see 
H. R. 14146, 92d Cong., 2d Sess., §305(b) (1972), reprinted in 118 Cong. 
Rec. 26501 (1972). See also S. Rep. No. 92-753, p. 10 (1972).
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Barbara, Cat, oil spill, which occurred in the OCS but which 
had a devastating impact on the adjacent California coast.5 
When the Conferees adopted the definition of “coastal zone” 
that excluded federal enclaves, they recognized the need to 
expand the description of federal activities that should be 
conducted in a manner that is consistent with an approved 
state program. The substitution of the words “directly af-
fecting” for the word “in” accomplished this purpose. Thus, 
if an activity outside the zone has the same kind of effect on 
the zone as if it had been conducted in the zone, it is covered 
by § 307(c)(1).6

The Court’s position seems to be that since neither the 
Senate nor House versions covered federal activities outside 
of the coastal zone, the bill that emerged from the Conference 
Committee could not have either. See ante, at 322-324. To 
construe the Conference substitute otherwise would be to 
find a “surprising, unexplained, and subsequently unnoticed 
expansion in the scope of § 307(c)(1),” ante, at 322. Not only 
does that construction ignore the “directly affecting” lan-
guage used by Congress, but it rests on a demonstrably in-
correct assumption as to the scope of the earlier versions of 
the CZMA.

5 The Santa Barbara incident was referred to on several occasions during 
the consideration of the CZMA. See 118 Cong. Rec. 14180 (1972) (re-
marks of Sen. Boggs); id., at 26484 (remarks of Rep. Anderson); id., at 
26495 (same); ibid, (remarks of Rep. Teague); id., at 35550 (remarks of 
Rep. Anderson).

6 The Court seems to read this history as indicating that only federal ac-
tivities in the coastal zone or on federal enclaves may directly affect the 
zone. See ante, at 323-324. If that were a correct reading, § 307(c)(1) 
would have no application at all in the ocean area adjacent to the coastal 
zone. None of the litigants has advanced such an improbable construction 
of “directly affecting. ” It is perfectly obvious that when Congress adopted 
language that excluded federal enclaves from the zone, it realized that 
activities which are conducted outside the zone itself can have the same 
kind of effect within the zone as an activity conducted in the zone. An oil 
well adjacent to the zone will affect the zone in precisely the same way 
whether it is in a federal enclave or in federal water just outside the zone.
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The House version of the CZMA clearly recognized that ac-
tivities outside the coastal zone could have a critical impact 
upon the coastal zone, and therefore had to be covered by 
management plans. It defined the coastal zone to extend 
inland to areas which could have an impact on it, see H. R. 
14146, 92d Cong., 2d Sess., §304(a) (1972), reprinted in 118 
Cong. Rec. 26501 (1972), in order to enable the CZMA to 
achieve “its basic underlying purpose, that is the manage-
ment and the protection of the coastal waters. It would not 
be possible to accomplish that purpose without to some de-
gree extending the coverage to the shorelands which have 
an impact on those waters.” H. R. Rep. No. 92-1049, p. 14 
(1972). The House bill did not extend the zone seaward 
because it instead required the Secretary of Commerce to 
develop a management program for activities on the OCS 
that was consistent with the management program of the ad-
jacent State. H. R. 14146, 92d Cong., 2d Sess., §313 (1972), 
reprinted in 118 Cong. Rec. 26503 (1972); H. R. Rep. No. 
92-1049, p. 23 (1972).7 Section 313 was thus specifically 
premised on the recognition that federal activities in the 
OCS, particularly the sale of oil and gas leases, could have a 
direct impact on the coastal zone.8 The House further recog-

7 The House version provided that the Secretary’s management program 
“shall be coordinated with the [adjacent] coastal state involved.” H. R. 
14146, 92d Cong., 2d Sess., §313(b) (1972), reprinted in 118 Cong. Rec 
26503 (1972). It further provided: “The Secretary shall, to the maximum 
extent practicable, apply the program developed pursuant to this section to 
waters which are adjacent to specific areas in the coastal zone which have 
been designated by the states for the purpose of preserving or restoring 
such areas for their conservation, recreational, ecological, or esthetic val-
ues.” § 313(c), reprinted in 118 Cong. Rec. 26503 (1972).

8 “Mr. Chairman, of particular interest to me is a subsection, which I 
authored, designed to protect State-established coastal sanctuaries, such 
as exists off California, from federally authorized development.

“The State of California in 1955 created five marine sanctuaries to pro-
tect the beaches from oil spills. In 1963, two more sanctuaries were 
created.

“These State-established sanctuaries, which extend from the coastline 
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nized the need to regulate federal OCS activities to protect 
the coastal zone in §312 of its bill, which provided for the 
expansion of coastal zone marine sanctuaries established by 
state management plans into the OCS, in order to fully pro-
tect the coastal zone.9 The House showed its concern about 
the impact of federal activities in the OCS on the coastal zone 
by rejecting an amendment to §312 which would have made 
it permissive rather than mandatory for the Federal Govern-
ment to establish sanctuaries in areas adjacent to state sanc-
tuaries, and another amendment that would have deleted 
§312 altogether. See 118 Cong. Rec. 26495-26496 (1972).

seaward to 3 miles, account for nearly a fourth of the entire California 
coast.

“However, the Federal Government has jurisdiction outside the State 
area, from 3 miles to 12 miles at sea. All too often, the Federal Govern-
ment has allowed development and drilling to the detriment of the State 
program.

“A case in point is Santa Barbara where California established a marine 
sanctuary banning the drilling of oil in the area under State authority.

“Yet outside the sanctuary—in the federally controlled area—the Fed-
eral Government authorized drilling which resulted in the January 1969 
blowout. This dramatically illustrated the point that oil spills do not 
respect legal jurisdictional lines.

“In order to protect the desires of the citizens of the coastal States who 
wish to establish marine sanctuaries, I offered a provision which ‘requires 
that the Secretary of Commerce shall, to the maximum extent practicable, 
apply the coastal zone program to waters immediately adjacent to the 
coastal waters of a State, which the State has designated for specific pres-
ervation purposes.’ The Merchant Marine and Fisheries Committee ap-
proved this provision.” Id., at 26484 (remarks of Rep. Anderson).

9 “When an estuarine sanctuary is established by a coastal state . . . 
whether or not Federal funds have been made available for a part of the 
costs of acquisition, development, and operation, the Secretary, at the re-
quest of the state concerned, and after consultation with interested Fed-
eral departments and agencies and other interested parties, may extend 
the established estuarine sanctuary seaward beyond the coastal zone, to 
the extent necessary to effectuate the purposes for which the estuarine 
sanctuary was established.” H. R. 14146, 92d Cong., 2d Sess., §312(b) 
(1972), reprinted in 118 Cong. Rec. 26503 (1972).
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Thus it is plainly evident that the House did wish to protect 
the integrity of state coastal zone management with respect 
to federal activities in the OCS.

The Senate shared the House’s concern that state manage-
ment plans must apply to federal activities in areas adjacent 
to the coastal zone. The Senate Report on its version of the 
CZMA stated that its version was derived from a bill it had 
reported favorably during the previous year, S. 582.10 11 In 
particular, the 1971 Senate version of the CZMA used ex-
actly the same language in framing the consistency obligation 
as did the 1972 version.11 The Report on the 1971 bill con-

10 “During the first session of the 92d Congress, the Subcommittee on 
Oceans and Atmosphere, formerly the Subcommittee on Oceanography, 
held an additional three days of hearings during May 1971. Fifteen wit-
nesses were heard and 39 new letters, articles and publications were 
received for the record, which was published by the Committee as Serial 
No. 92-15.

“In the ensuing period, S. 582 was redrafted by the Subcommittee, 
incorporating additional ideas from S. 638 and S. 992, which the Sub-
committee felt strengthened the bill. The Subcommittee also drew sub-
stantially upon ideas propounded by the Council on Environmental Quality, 
whose assistance was invaluable. The Subcommittee reported the bill 
favorably to the Committee on Commerce on August 4, 1971, and on Sep-
tember 30, 1971 the Committee ordered the bill reported favorably with 
amendments.

“On March 14, 1972, at the request of Senator Rollings, S. 582 was re-
committed to the Committee. Changes were made in the bill so as to clear 
up conflicting matters of jurisdiction, to place limitations on the coastal 
zone, and to broaden the participation of local governments, interstate 
agencies and areawide agencies in the preparation and operation of man-
agement programs. Additional changes were made to make the bill com-
patible with proposed land use policy legislation as proposed by the Admin-
istration. (See S. 992) Then, on Tuesday, April 11, 1972, the Committee 
ordered S. 3507 be reported favorably as an original bill.” S. Rep. 
No. 92-753, p. 7 (1972).

11 The 1971 bill stated: “All Federal agencies conducting or supporting ac-
tivities in the coastal and estuarine zone shall administer their programs 
consistent with approved State management programs except in cases of
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strued this language to extend the consistency obligation to 
federal activities in waters outside of the coastal zone which 
functionally interact with the zone:

“[A]ny lands or waters under Federal jurisdiction and 
control, where the administering Federal agency deter-
mines them to have a functional interrelationship from 
an economic, social, or geographic standpoint with lands 
and waters within the territorial sea, should be adminis-
tered consistent with approved State management pro-
grams except in cases of overriding national interest 
as determined by the President.” S. Rep. No. 92-526, 
p. 20 (1971).* 12

Since the 1972 Senate CZMA used identical language to de-
scribe the consistency requirement, and nothing in the 1972 
Senate Report indicates that this language should be con-
strued differently than the 1971 language, it follows that the 
1972 Senate version placed a consistency obligation upon fed-
eral activities in the OCS which affect the coastal zone.

Thus, the Court is simply wrong to say that both versions 
of the CZMA sent to conference displayed no interest in 
regulating federal activities occurring outside of the exterior 
boundaries of the coastal zone. The Conferees’ adoption of 
the “directly affecting” language merely clarified the scope

overriding national interest as determined by the President.” S. 582, 92d 
Cong., 1st Sess., § 313(b)(1) (1971), reprinted in S. Rep. No. 92-526, p. 7 
(1971). The 1972 version is identical, except that what the 1971 version 
called the “coastal and estuarine zone” the 1972 version shortened to the 
“coastal zone.”

12 The Report repeated itself, apparently for emphasis: “As noted previ-
ously, it is intended that any lands or waters under Federal jurisdiction 
and control, within or adjacent to the coastal and estuarine zone, where the 
administering Federal agency determines them to have a functional inter-
relationship from an economic, social, or geographic standpoint with lands 
and waters within the coastal and estuarine zone, should be administered 
consistent with approved State management programs.” Id., at 30.
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of the consistency obligation. The House surrendered the 
requirements that the Federal Government develop its own 
management plan for OCS activities and that federal lands 
within the coastal zone be included in the zone, but in return 
ensured that any federal activities “directly affecting” the 
coastal zone would be subject to the consistency requirement 
of § 307(c)(1). The only explanations of this compromise to 
be found in the legislative history can be briefly set out. The 
Conferees wrote:

“[A]s to Federal agencies involved in any activities di-
rectly affecting the state coastal zone and any Federal 
participation in development projects in the coastal zone, 
the Federal agencies must make certain that their activ-
ities are to the maximum extent practicable consistent 
with approved state management programs. In addi-
tion, similar consideration of state management pro-
grams must be given in the process of issuing Federal 
licenses or permits for activities affecting State coastal 
zones. The Conferees also adopted language which 
would make certain that there is no intent in this leg-
islation to change Federal or state jurisdiction or 
rights in specified fields, including submerged lands.” 
H. R. Conf. Rep. No. 92-1544, p. 14 (1972) (emphasis 
supplied).

Senator Rollings, the floor manager of the CZMA, said when 
he presented the Conference Report to the Senate: “The bill 
provides States with national policy goals to control those 
land uses which have a direct and significant impact upon 
coastal waters.” 118 Cong. Rec. 35459 (1972). That is the 
entire history of the Conference compromise. There is not 
the slightest indication that Congress intended to adopt the 
strange rule which the Court announces today—that OCS 
leasing cannot be subject to consistency requirements. To 
the contrary, these statements indicate that any federal ac-
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tivity is covered as long as it directly affects the coastal zone. 
The Conferees’ reference to federal rights in “submerged 
lands” further indicates that it recognized that the statute 
could be applied to the OCS. The inescapable conclusion is 
that §§312 and 313 were deleted precisely because § 307(c)(1) 
had been strengthened so as to protect the coastal zone from 
federal OCS activities, which obviated the need for these sec-
tions. There is no indication whatsoever that the deletion 
occurred because Congress rejected any application of state 
management plans to federal activities in the OCS.13

13 There is not a word in the Conference Report on the CZMA indicating 
that the Conferees rejected the concept that the coastal zone be protected 
from federal OCS activities through consistency review. The Court relies 
on Representative Anderson’s statement concerning the Conference Re-
port, ante, at 328, but in fact he spoke only with reference to the “provision 
[that] would have required the Secretary to apply the coastal zone program 
to waters immediately adjacent to the coastal waters of a State, which that 
State has designated for specific preservation purposes.” 118 Cong. Rec. 
35549-35550 (1972). His remarks did not concern the scope of § 307(c)(1). 
Moreover, with respect to § 313 the Conferees indicated that it was deleted 
only because “the provisions relating thereto did not prescribe sufficient 
standards or criteria [for coastal management] and would create potential 
conflicts with legislation already in existence concerning Continental Shelf 
resources.” H. R. Conf. Rep. No. 92-1544, p. 15 (1972). As for §312, 
the objection to it was not that it applied state management plans to the 
OCS; in fact it did not. The objections were of a much different nature— 
concern that § 312 might automatically foreclose OCS development with-
out judicial or administrative review, see 118 Cong. Rec. 26495 (1972) 
(remarks of Rep. Clark), and that it duplicated existing programs which 
already achieved the same purpose. Id., at 26495-26496 (remarks of Rep. 
Kyi). All the Conferees said about their reasons for rejecting § 312 was: 
“[T]he need for such provisions appears to be rather remote and could 
cause problems since they would extend beyond the territorial limits of the 
United States.” H. R. Conf. Rep. No. 92-1544, pp. 14-15 (1972).

The Court also relies on the Senate’s rejection of an amendment which 
would have required the Federal Government to submit leasing proposals 
to affected States for approval, and the Conferees’ rejection of a provision 
of the Senate version of the CZMA providing for a study of the environmen-
tal hazards attendant to drilling in the Atlantic OCS. Ante, at 329-330,
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In sum, the substitution of the words “directly affecting 
the coastal zone” for the words “in the coastal zone” plainly 
effectuated the congressional intent to cover activities out-
side the zone that are the functional equivalent of activities 
within the zone, thereby addressing the concern of both 
Houses that the consistency requirement extend to federal 
OCS activities. There is simply no evidence that § 307(c)(1) 
was not intended to reach federal OCS activities which di-
rectly affect the coastal zone.

Purposes of the CZMA
An examination of the underlying purposes of the CZMA 

confirms that the most obvious reading of § 307(c)(1), which

n. 14. As for the Senate amendment, the objection to it had nothing to do 
with whether consistency obligations applied to federal OCS activity. The 
objections centered around the veto it gave to the States. Senator Rol-
lings said: “This amendment provides the Governor would have a veto over 
such matters. I do not think the Senate wants to go that far. The 
amendment comes without public hearing and full consideration, which we 
have not had the benefit of.” 118 Cong. Rec. 14184 (1972). Then, Sena-
tor Moss pointed out that a study of this problem was then underway in the 
Committee on Interior and Insular Affairs. Ibid. It was for that reason, 
and that reason alone, that the sponsor of the amendment voluntarily with-
drew it: “I am happy that these hearings and studies are continuing. I 
believe and hope they will shed full light on this important subject so that 
the Senate can give the fullest consideration in light of these hearings and 
further studies. Mr. President, with the chairman’s permission, I ask 
unanimous consent to withdraw the amendment.” Ibid, (remarks of Sen. 
Boggs). As for the study in the Senate version, S. 3507, 92d Cong., 2d 
Sess., § 316(c)(1) (1972), reprinted in 118 Cong. Rec. 14191 (1972), it was 
deleted in conference for no other reason than that it was nongermane. 
Id., at 35547 (remarks of Rep. Downing). Moreover, the Court misstates 
the objections to this provision. Senators Stevens and Moss objected only 
because they thought the study should also produce recommendations as to 
how to eliminate the environmental hazards posed by OCS drilling. See 
id., at 14180 (remarks of Sen. Stevens). The sponsor, Senator Pell, of-
fered an amendment providing for such recommendations, and then both 
Senators withdrew their objections to the study. See id., at 14181 (re-
marks of Sen. Stevens); id., at 14181-14182 (remarks of Sen. Moss). 
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would apply its consistency obligation to federal OCS leasing 
that directly affects the coastal zone, is fully justified.

The congressional findings in § 302 of the CZMA first iden-
tify the “national interest in the effective management, bene-
ficial use, protection, and development of the coastal zone,” 
86 Stat. 1280, 16 U. S. C. § 1451(a) (1982 ed.), and then recite 
the various conflicting demands on the valuable resources in 
such zones, including those occasioned by the “extraction of 
mineral resources and fossil fuels.” Congress found that 
special natural and scenic characteristics are “being damaged 
by ill-planned development” and that “present state and local 
institutional arrangements for planning and regulating land 
and water uses in such areas are inadequate.” §§ 1451(g) 
and (h). Finally, Congress found that the effective protec-
tion of resources in the coastal zone required the develop-
ment of “land and water use programs for the coastal zone, 
including unified policies, criteria, standards, methods, and 
processes for dealing with land and water use decisions of 
more than local significance.” § 1451(i). The declaration of 
national policy in §303 of the 1972 CZMA unambiguously 
exhorted “all Federal agencies engaged in programs affecting 
the coastal zone to cooperate and participate with state and 
local governments and regional agencies in effectuating the 
purposes of this title.” 86 Stat. 1281. The policy declara-
tion concluded:

“With respect to implementation of such management 
programs, it is the national policy to encourage coop-
eration among the various state and regional agencies 
including establishment of interstate and regional agree-
ments, cooperative procedures, and joint action particu-
larly regarding environmental problems.” Ibid.

These provisions surely indicate a congressional preference 
for long-range planning and for close cooperation between 
federal and state agencies in conducting or supporting activi-



SECRETARY OF INTERIOR v. CALIFORNIA 357

312 Stev ens , J., dissenting

ties that directly affect the coastal zone.14 Statutes should be 
construed in a manner consistent with their underlying poli-
cies and purposes. E. g., FBI v. Abramson, 456 U. S. 615, 
625, and n. 7 (1982); Pennhurst State School and Hospital v. 
Halderman, 451 U. S. 1, 18-19 (1981); Philbrook v. Glodgett, 
421 U. S. 707, 713 (1975). By applying the consistency ob-
ligation to the first critical step in OCS development, the 
decision to lease, the statute is construed in a manner con-
sistent with its underlying purpose.

The majority’s construction of § 307(c)(1) is squarely at odds 
with this purpose. Orderly, long-range, cooperative plan-
ning dictates that the consistency requirement must apply to 
OCS leasing decisions. The sale of OCS leases involves the 
expenditure of millions of dollars.15 16 If exploration and de-
velopment of the leased tracts cannot be squared with the 
requirements of the CZMA, it would be in everyone’s inter-
est to determine that as early as possible. On the other 

14 Construing the CZMA to begin federal-state cooperation at the OCS 
leasing stage enhances such long-range planning and maximizes coopera-
tion. Indeed, the 1980 House Report on the CZMA stated that Congress 
intended consistency review to apply at the OCS leasing stage for precisely 
this reason:

“The benefits of this [construction] are significant. First, it fosters con-
sultation between Federal and State agencies at the earliest practicable 
time. This, in turn, enhances the ability of the States to plan for and man-
age the coastal zone effects which are directly linked to Federal commit-
ment of resources for Federal activities likely to lead to results inconsistent 
with the requirements of approved State programs.

“Secondly, broad opportunities for States to influence Federal activities 
enhances the incentive of the consistency provisions, thereby reinforcing 
voluntary State participation in the national program. Finally, an expan-
sive interpretation of the threshold test is compatible with the amendment 
to section 303 calling for Federal agencies and others to participate and co-
operate in carrying out the purposes of the act.” H. R. Rep. No. 96-1012, 
pp. 34-35 (1980).

16 In the lease sale at issue in this case, $220 million was bid on the dis-
puted tracts.
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hand, if exploration and development of the tracts would be 
consistent with the state management plan, a preleasing con-
sistency determination would provide assurances to prospec-
tive purchasers and hence enhance the value of the tracts 
to the Federal Government and, concomitantly, the public. 
Advance planning can only minimize the risk of either loss or 
inconsistency that may ultimately confront all interested par-
ties.16 It is directly contrary to the legislative scheme not 
to make a consistency determination at the earliest possible 
point.17 It is especially incongruous since the Court agrees 
that all federal activity “in” the coastal zone is subject to con-
sistency review. If activity in the OCS directly affects the

16 Petitioners complain that at the leasing stage there may be inadequate 
information on which to base a consistency determination. The applicable 
regulations dispose of this objection. While they require a consistency 
determination at the earliest possible time, the determination need not be 
made until sufficient information is developed to make a consistency deter-
mination practicable. See 15 CFR § 930.34(b) (1983). The regulations 
also permit consistency determinations to be made in phases as new in-
formation develops. See § 930.37(c).

17 In this connection the arrangement of the four subparagraphs of § 307 
is instructive. That section obligates four categories of parties to conform 
their activities, to the maximum extent practicable, with approved state 
management programs. The four categories are (1) federal agencies con-
ducting or supporting activities directly affecting the coastal zone; (2) fed-
eral agencies undertaking development projects in the coastal zone; (3) pri-
vate parties who apply for a license or permit to conduct activities in the 
coastal zone; and (4) state and local governments submitting applications 
for federal assistance under programs affecting the coastal zone. Neither 
subparagraph (2) nor (4) has any application to the case before us. It is 
subparagraph (3), that requires private parties to comply with state pro-
grams. Unless subparagraph (1) applies to the Secretary of the Interior, 
Congress simply omitted entirely the federal activity of selecting the tracts 
that will be leased from the conformity requirement. If lessees must ulti-
mately conform their activities, to the maximum extent practicable, with 
the approved state programs, it is difficult to understand why Congress 
would not have wanted the original planning that preceded the lease sales 
also to be consistent with the approved program.
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zone—if it is in fact the functional equivalent of activity “in” 
the zone—it is inconceivable that Congress would have 
wanted it to be treated any differently.

The only federal activity that ever occurs with respect 
to OCS oil and gas development is the decision to lease; all 
other activities in the process are conducted by lessees and 
not the Federal Government. If the leasing decision is not 
subject to consistency requirements, then the intent of Con-
gress to apply consistency review to federal OCS activities 
would be defeated and this part of the statute rendered nu-
gatory. Such a construction must be rejected. See Ameri-
can Textile Mfrs. Institute, Inc. v. Donovan, 452 U. S. 490, 
513 (1981); Mercantile Nat. Bank v. Langdeau, 371 U. S. 
555, 560 (1963); United States v. Shirey, 359 U. S. 255, 259- 
260 (1959); United States v. Harriss, 347 U. S. 612, 622- 
623 (1954); Sunshine Coal Co. v. Adkins, 310 U. S. 381, 392 
(1940).18

18 My view, unlike the Court’s, is consistent with that of the agency 
charged by Congress with administering the CZMA, the National Oceanic 
and Atmospheric Administration (NOAA). While the majority correctly 
points out that NOAA has waffled on the specific issue of whether there 
should be a special rule for OCS oil and gas leasing, ante, at 320-321, n. 6, 
it has consistently rejected the majority’s position that federal activities 
in the OCS need not be evaluated to see if they directly affect the coastal 
zone. To the contrary, NOAA has agreed with the position formerly taken 
by the Department of Justice (which itself later waffled on this issue, see 
n. 35, infra), that the question whether OCS leasing activity is subject to 
consistency review is one of fact to be decided on a case-by-case basis. 
See 44 Fed. Reg. 37142 (1979). The NOAA regulation on this subject 
(which remains in effect) states: “Federal activities outside of the coastal 
zone (e. g., on excluded Federal lands, on the Outer Continental Shelf, 
or landward of the coastal zone) are subject to Federal agency review 
to determine whether they directly affect the coastal zone.” 15 CFR 
§ 930.33(c) (1983). NOAA also urged federal agencies “to construe 
liberally the ‘directly affecting’ test in borderline cases so as to favor 
inclusion of Federal activities subject to consistency review.” 44 Fed. 
Reg. 37146-37147 (1979).
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The Direct Effects
The lease sales at issue in these cases are in fact the func-

tional equivalent of an activity conducted in the zone. There 
is no dispute about the fact that the Secretary’s selection of 
lease tracts and lease terms constituted decisions of major 
importance to the coastal zone. The District Court de-
scribed some of the effects of those decisions:

“For example, a reading of the notice itself reveals 
some of the many consequences of leasing upon the 
coastal zone. The ‘Notice of Oil and Gas Lease Sale No. 
53 (Partial Offering)’, as published in the Federal Regis-
ter, announced ten stipulations to be applied to federal 
lessees. The activities permitted and/or required by the 
stipulations result in direct effects upon the coastal zone. 
Stipulation No. 4 sets forth the conditions for operation 
of boats and aircraft by lessees. Stipulation No. 6 
states the conditions under which pipelines will be re-
quired; the Department of Interior, as lessor, specifically 
reserves the right to regulate the placement of ‘any pipe-
line used for transporting production to shore’. Lessees 
must agree, pursuant to stipulation No. 1, to preserve 
and protect biological resources discovered during the 
conduct of operations in the area.

“The Secretarial Issue Document (‘SID’), prepared in 
October 1980 by the Department of Interior to aid the 
Secretary in his decision, contains voluminous informa-
tion indicative of the direct effects of this project on the 
coastal zone. For instance, the SID contains a table 
showing the overall probability of an oilspill impacting a 
point within the sea otter range during the life of the 
project in the northern portion of the Santa Maria Basin 
to be 52%. Both the SID and the EIS [Environmental 
Impact Statement] contain statistics showing the likeli-
hood of oilspills during the life of the leases; based on the 
unrevised USGS estimates, 1.65 spills are expected dur-
ing the project conducted in the Santa Maria subarea.
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According to the SID, the probability of an oilspill is 
even higher when the revised USGS figures are utilized.

“. . . Both documents refer to impacts upon air and 
water quality, marine and coastal ecosystems, commer-
cial fisheries, recreation and sportfishing, navigation, 
cultural resources, and socio-economic factors. For in-
stance, the EIS states that ‘[n]ormal offshore operations 
would have unavoidable effects ... on the quality of the 
surrounding water’. Pipelaying, drilling, and construc-
tion, chronic spills from platforms, and the discharge of 
treated sewage contribute to the degradation of water 
quality in the area. As to commercial fisheries, drilling 
muds and cuttings ‘could significantly affect fish and in-
vertebrate populations’; the spot prawn fishery in the 
Santa Maria Basin is particularly vulnerable to this phys-
ical disruption. In reference to recreation and sport-
fishing, the EIS indicates the possibility of adverse 
impacts as a result of the competition for land between 
recreation and OCS-related onshore facilities as a result 
of the temporary disruption of recreation areas caused 
by pipeline burial. There are the additional risks of ‘the 
degradation of the aesthetic environment conducive to 
recreation and the damage to recreational sites as a re-
sult of an oil spill’. Another impact on the coastal zone 
will occur as a result of the migration of labor into the 
area during the early years of oil and gas operations. 
Impacts on the level of employment and the size of the 
population in the coastal region are also predicted.

“The SID notes that there are artifacts of historic in-
terest as well as aboriginal archaeological sites reported 
in the area of the Santa Maria tracts. The FWS and 
NMFS biological opinions, appended to the SID, indicate 
the likelihood that development and production activities 
may jeopardize the existence of the southern sea otter 
and the gray whale.

“These effects constitute only a partial list. Further 
enumeration is unnecessary. The threshold test under 
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§ 307(c)(1) would in fact be satisfied by a finding of a sin-
gle direct effect upon the coastal zone. Although the 
evidence of direct effects is substantial, such a showing 
is not required by the CZMA.” 520 F. Supp. 1359,1380- 
1382 (CD Cal. 1981) (footnotes and citations omitted).

The Court of Appeals predicated its conclusion that the 
lease sale in these cases directly affects the coastal zone on 
these findings. It wrote:

“We agree that the lease sale in this case directly af-
fects the coastal zone. These direct effects of Lease 
Sale 53 on California’s coastal zone are detailed by the 
district court. We need not repeat them here. It is 
enough to point out that decisions made at the lease sale 
stage in this case establish the basic scope and charter 
for subsequent development and production. Prior to 
the sale of leases, critical decisions are made as to the 
size and location of the tracts, the timing of the sale, and 
the stipulations to which the leases would be subject. 
These choices determine, or at least influence, whether 
oil will be transported by pipeline or ship, which areas of 
the coastal zone will be exposed to danger, the flow of 
vessel traffic, and the siting of on-shore construction.

“Under these circumstances Lease Sale 53 established 
the first link in a chain of events which could lead to pro-
duction and development of oil and gas on the individual 
tracts leased. This is a particularly significant link be-
cause at this stage all the tracts can be considered to-
gether, taking into account the cumulative effects of the 
entire lease sale, whereas at the later stages consistency 
determinations would be made on a tract-by-tract basis 
under section 307(c)(3).” 683 F. 2d 1253, 1260 (CA9 
1982) (citations omitted).

Neither petitioners nor the Court challenges these findings, 
which clearly state that the oil and gas lease sale at issue here
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will directly affect the coastal zone. Oil and gas exploration 
and development are the expected and desired results of the 
leasing decision which respondents seek to have reviewed 
under § 307(c)(1), and their impact on the coastal zone will 
be undeniably significant. Moreover, the findings indicate 
some of those impacts will occur almost immediately, prior 
to review under the Outer Continental Shelf Lands Act 
(OCSLA), and can never be reviewed adequately if they are 
not reviewed now.19

In my judgment these rather sensible appraisals of the 
probable consequences of the lease sale are entirely consist-
ent with the congressional intent reflected in § 307(c)(1). It 
cannot be denied that in reality OCS oil and gas leasing “di-
rectly” looks toward development of the OCS, and the conse-
quences for the coastal zone that the District Court found 
development would entail. Development is the expected 
consequence of leasing; if it were not, purchasers would 

19 The California Coastal Commission, the state agency responsible for 
the administration of the state management plan, made this same point in 
objecting to the lease sale at issue here. “The Commission’s objections to 
Lease Sale 53 cannot be resolved later at the plan of exploration stage 
because they involve such major concerns as the lack of onshore facilities, 
land, and population that can accommodate oil development.” App. 118. 
The Commission believed that inclusion of four specific areas in the sale is 
inconsistent with its management plan because (1) it leases tracts that are 
close to areas considered marine sanctuaries or marine resource areas 
which must be protected from development under the state plan, (2) it will 
require transportation of oil through the range of the endangered sea otter, 
which is an environmentally sensitive area that must be protected from 
such transportation under the state plan, (3) it would affect the scenic and 
visual qualities of protected recreational areas, (4) it will require the con-
struction of facilities that are not sufficiently justified in terms of the “pub-
lic welfare” as defined by the plan, and (5) there was not sufficient planning 
for future demands on coastal resources as required by the state plan. 
Id., at 120-132. The area of dispute involves 29 of 111 tracts proposed for 
leasing containing about 8 percent of the oil reserves projected from the 
sale area. Id., at 148. Prior to this sale, the Commission had concurred 
in 26 out of 27 OCS lease sales proposed by the Department of the Interior. 
Id., at 117-120, 154.
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never commit millions of dollars to the acquisition of leases. 
Congress views leasing in exactly this way; it has defined the 
lease acquired by purchasers as a “form of authorization . . . 
which authorizes exploration for, and development and 
production of, minerals . . . .” 92 Stat. 632, 43 U. S. C. 
§ 1331(c) (1976 ed., Supp. V). As the Court of Appeals ob-
served, leasing sets into motion a chain of events designed 
and intended to lead to exploration and development. When 
the intended and most probable consequence of a federal ac-
tivity is oil and gas production that will dramatically affect 
the adjacent coastal zone, that activity is one “directly affect-
ing” the coastal zone within the meaning of § 307(c)(1).

II
The Court’s holding rests, in part, on selections from leg-

islative developments subsequent to the enactment of the 
CZMA in 1972. In my view the 1978 amendment to the 
OCSLA on which the Court relies lends no support to its 
reading of § 307(c)(1) of the CZMA. On the contrary, a fair 
review of the post-1972 history reveals such a dramatically 
different congressional understanding of the meaning of its 
own work product that it merits a rather detailed treatment. 
I shall comment on this history in chronological order.

The 1976 Amendment to CZMA
The CZMA was amended in 1976. One of the primary 

purposes for this legislation was the recognition that OCS 
leasing has a dramatic impact on the coastal zone. The 1976 
legislation created a program of federal financial aid to 
coastal areas in order to help them deal with the impact of 
OCS leasing. The amount of money each State received was 
keyed to the amount of adjacent OCS acreage that had been 
leased by the Federal Government. 90 Stat. 1019-1028, 16 
U. S. C. § 1456a (1982 ed.). This provision was added pre-
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cisely because Congress recognized that OCS leasing could 
dramatically affect the adjacent coastal zone, not only en-
vironmentally but socially and economically. See S. Rep. 
No. 94-277, pp. 10-19 (1975); H. R. Rep. No. 94-878, pp. 13, 
15-17 (1976);20 121 Cong. Rec. 23055-23056 (1975) (remarks 
of Sen. Stevens); id., at 23060 (remarks of Sen. Jackson); 
id., at 23065 (remarks of Sen. Magnuson); 122 Cong. Rec. 
6111-6112 (1976) (remarks of Rep. Sullivan); id., at 6112 
(remarks of Rep. Du Pont); id., at 6113 (remarks of Rep. 
Mosher); id., at 6114 (remarks of Rep. Murphy); id., at 6117 
(remarks of Rep. Young); id., at 6119 (remarks of Rep. Lago- 
marsino); id., at 6120 (remarks of Rep. Hughes); id., at 
6121-6122 (remarks of Rep. Drinan).21 This congressional 
recognition completely undermines the Court’s position that 
OCS oil and gas leasing can never directly affect the coastal 
zone.

Both the Senate and House versions of the 1976 amend-
ments reported out of committee explicitly applied the consis-
tency requirement of § 307 to OCS oil and gas leasing. See 
S. 586, 94th Cong., 1st Sess., §102(12) (1975), reprinted in 
S. Rep. No. 94-277, p. 59 (1975);22 H. R. 3981, 94th Cong., 2d 
Sess., §2(15) (1976), reprinted in H. R. Rep. No. 94-878, p. 4 
(1976). The significant point here is that at every opportu-
nity, Congress indicated that all it was doing by these provi-

20 In fact, the House Report contains an attachment which details at 
some length the impacts of OCS oil and gas leasing on the coastal zone. 
See H. R. Rep. No. 94-878, pp. 119-126 (1976).

21 For additional statements demonstrating the effects of leasing deci-
sions on the coastal zone, see Congressional Research Service, Effects of 
Offshore Oil and Natural Gas Development on the Coastal Zone, A Study 
Prepared for the Ad Hoc Select Committee on Outer Continental Shelf, 
94th Cong., 2d Sess., 93 (Comm. Print 1976); Office of Technology Assess-
ment, Offshore Oil and Gas Development, A Study for the Ad Hoc Select 
House Committee on Outer Continental Shelf, 95th Cong., 1st Sess., 
155-157 (Comm. Print 1977).

22 See also S. Rep. No. 94-277, pp. 19-20 (1975).
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sions was restating what had been its original intent in the 
1972 CZMA. For example, the Senate Report stated:

“Section 307 is the portion of the Act which has come to 
be known as the ‘Federal consistency’ section. It as-
sures that once State coastal zone management pro-
grams are approved and a rational management system 
for protecting, preserving, and developing the State’s 
coastal zone is in place (approved), the Federal depart-
ments, agencies, and instrumentalities will not violate 
such system but will, instead, conduct themselves in a 
manner consistent with the States’ approved manage-
ment program. This includes conducting or supporting 
activities in or out of the coastal zone which affect that 
area. ... As energy facilities have been focused upon 
more closely recently, the provisions of section 307 for 
the consistency of Federal actions with the State coastal 
zone management programs has [sic] provided assur-
ance to those concerned with the coastal zone that the 
law already provides an effective mechanism for guaran-
teeing that Federal activities, including those supported 
by, and those carried on pursuant to, Federal authority 
(license, lease, or permit) will accord with a rational 
management plan for protection, preservation and devel-
opment of the coastal zone. One of the specific feder-
ally related energy problem areas for the coastal zone is, 
of course, the potential effects of Federal activities on 
the Outer Continental Shelf beyond the State’s coastal 
zones, including Federal authorizations for non-Federal 
activity, but under the act as it presently exists, as well 
as the S. 586 amendments, if the activity may affect 
the State coastal zone and it has an approved manage-
ment program, the consistency requirements do apply.” 
S. Rep. No. 94-277, supra, at 36-37 (emphasis supplied).23

23See also id., at 52-53.
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Similarly, the House Report states:
“Specifically what the section does is add the word 

‘lease’ to ‘licenses and permits’ in section 307(c)(3). This 
clarifies the scope of the coverage of those federal ac-
tions which must be certified as complying with a state’s 
approved coastal management program. The Commit-
tee felt, because of the intense interest in the matter on 
the part of a number of states, it would make explicit its 
view that federal leasing is an activity already covered 
by section 307 of the Act.

“To argue otherwise would be to maintain that a fed-
eral permit for a waste water discharge, for example, 
must be certified by the applicant to be in compliance 
with a state program, the state being given an opportu-
nity to approve or disapprove of the proposal, while a 
federal lease for an Outer Continental Shelf tract does 
not have to so certify. Given the obvious impacts on 
coastal lands and waters which will result from the fed-
eral action to permit exploration and development of off-
shore petroleum resources, it is difficult to imagine that 
the original intent of the Act was not to include such a 
major federal coastal action within the coverage of fed-
eral consistency.’” H. R. Rep. No. 94-878, supra, at 
52 (emphasis supplied).24

Along the same lines, the Report also stated that “the Com-
mittee wants to assure coastal states in frontier areas that 
the OCS leasing process is indeed a federal action that un-

24 The Senate Report also stated: “There is very little coordination or 
communication between Federal agencies and the affected coastal States 
prior to major energy resource development decisions, such as the decision 
to lease large tracts of the OCS for oil and gas .... Full implementation 
of the Coastal Zone Management Act of 1972 and recognition of its capabil-
ity to solve energy-related conflicts could go far to institute the broad 
objectives of Federal-State cooperative planning envisioned by the framers 
of the act.” Id., at 3 (emphasis supplied).
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doubtedly has the potential for affecting a state’s coastal zone 
and, hence, must conform with approved state coastal man-
agement programs.” Id., at 37. Statements to similar ef-
fect were made by sponsors of the legislation on the floors of 
both Houses.25

Though the explicit reference to OCS leasing was deleted 
by the Conferees, their Report indicates that the reason for 
the deletion was not disagreement with the concept of apply-
ing § 307 to OCS leasing, but rather to supplement that re-
quirement by applying consistency to other stages in the 
process as well.26 The subsequent debates on the Confer-
ence Report evince no retreat from the position that OCS 
leasing should be consistent with state management pro-
grams. In light of the widespread agreement by Congress 
in 1976 that OCS leasing was already subject to consistency 
review under the 1972 CZMA, the logical explanation for the 
Conferees’ action is simply that they saw no need to amend 
the CZMA since everyone agreed that it already applied to 
OCS oil and gas leasing. The only need was to further ex-

25 See 121 Cong. Rec. 23075 (1975) (remarks of Sen. Tunney); id., at 
23082 (remarks of Sen. Kennedy); id., at 23084 (remarks of Sen. Williams); 
122 Cong. Rec. 6117 (1976) (remarks of Rep. Forsythe). Similar state-
ments were made emphasizing the breadth of the consistency requirement. 
See, e. g., id., at 6112 (remarks of Rep. Du Pont) (“Once a State has an 
approved coastal zone management plan in place, all subsequent Federal 
activities which affect the coastal zone must be found to be consistent with 
adopted State management programs”); id., at 6113 (remarks of Rep. 
Lent) (The 1972 CZMA “provides for the representation of local, State, and 
regional interests ... in the making of decisions affecting the coastal zone 
areas”).

26 “The Senate bill required that each Federal lease (for example, off-
shore oil and gas leases) had to be submitted to each state with an ap-
proved coastal zone management program for a determination by that 
state as to whether or not the lease was consistent with its program. The 
conference substitute further elaborates on this provision and specifically 
applies the consistency requirement to the basic steps in the OCS leasing 
process—namely, the exploration, development and production plans sub-
mitted to the Secretary of the Interior.” H. R. Conf. Rep. No. 94-1298, 
p. 30 (1976).
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tend consistency review to subsequent stages in the process. 
This view is explicitly supported by the House’s consider-
ation of the amendments, where it was made clear that Con-
gress believed that OCS leasing was subject to consistency 
requirements. Representative Hughes said:

“I am disappointed, however, that the amendment of-
fered by Mr. du  Pont  to delete the provision requiring 
that Federal offshore leasing be consistent with State 
coastal zone management plans has been agreed to. I 
nevertheless rely upon the record established during 
today’s debate to show that it is the intent of this legis-
lation that offshore leasing not be in conflict with State 
management plans.” 122 Cong. Rec. 6120 (1976) (em-
phasis supplied).27

The failure of the Conferees to include the proposed lan-
guage in the CZMA is all the more illuminating in light of the 
fact that the proposal before the Conferees was to amend 
§ 307(c)(3), which details the consistency obligations of pri-
vate lessees. This proposal was entirely irrelevant to the 
obligations of the Secretary of the Interior since that subsec-
tion does not apply to the Secretary. Thus, the Conferees 
simply saw no reason to add language covering OCS leasing 
to subsection (c)(3) when there was agreement that it was 
already covered by (c)(1).28 In any event, whatever the ex-

27 Representative Du Pont himself stated that he also believed that OCS 
leasing was subject to consistency requirements. See 122 Cong. Rec. 6128 
(1976).

28 This observation was later made in a statement signed by one of the 
principal sponsors of the 1976 legislation, Representative Studds.
“Nowhere, in this entire set of deliberations [in 1976], was there any 
explilct [sic] or implicit reference to consistency decisions by the Depart-
ment of the Interior in its pre-lease activity pursuant to Section 307(c)(1). 
The focus was on the proper time for a state to certify a private company’s 
activity—not on the federal agency’s obligations under Section 307(c)(1).

“The deletion of ‘lease’ from Section 3[0]7(c)(3) was an agreement by the 
Congress that a State would have better information on which to base a 
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planation for the Conferees’ failure to amend § 307(c)(3), the 
legislative history contains no ambiguities on one point— 
everyone to address the issue agreed that § 307(c)(1) already 
applied to federal OCS oil and gas leasing decisions. This is 
not merely “postenactment” legislative history, for this was a 
central premise on which Congress legislated when it decided 
that § 307 need be extended only to subsequent stages in the 
process of oil and gas development.

The 1978 Amendments to OCSLA
In 1978, Congress passed the Outer Continental Shelf 

Lands Act Amendments, 92 Stat. 629. The majority relies 
on these Amendments, concluding that since they require 
federal approval prior to exploration or development by OCS 
lessees, they make it clear that mere OCS leasing cannot in-
voke the consistency requirement of § 307(c)(1) of the CZMA. 
Ante, at 337-340. After all, as the Court recites, these 
leases are subject to cancellation and most of the specific 
activities contemplated by the leases must be approved be-
fore they take place. At most, however, this simply raises 
a factual question that the District Court has answered in 
these cases—does the necessity for approval of exploration 
and development under OCSLA mean that the leasing deci-
sion does not “directly affect” the coastal zone because of the 
contingent nature of the leasing? Posing that question in no 
sense obviates the need for the factual analysis demanded 
by § 307(c)(1). The question whether the leasing decision 
“directly affects” the coastal zone must still be confronted.

This is made clear by the text of the OCSLA Amendments, 
which explicitly preserves the pre-existing provisions of the

307(c)(3) decision later in the process—i. e., at the exploration and devel-
opment stage—than when the oil company simply had been awarded a 
lease. Such deletion, however, had absolutely no reference to the range of 
pre-leasing decisions made by the Interior Department and no implication 
is warranted with respect to the Section 307(c)(1) issue here.” H. R. Rep. 
No. 97-269, p. 14 (1981) (additional views of Reps. Studds and D’Amours).
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CZMA. “Except as otherwise expressly provided in this 
Act, nothing in this Act shall be contrued to amend, modify, 
or repeal any provision of the Coastal Zone Management Act 
of 1972 . . . .” 92 Stat. 698, 43 U. S. C. § 1866(a) (1976 ed., 
Supp. V). Moreover, the legislative history of this provision 
indicates that it was intended to require consistency review 
of federal OCS leasing activity. In the only discussion of this 
question during the entire consideration of the OCSL A Amend-
ments, the House Report29 made it clear that the consistency 
obligation of the CZMA would continue to apply to OCS leasing 
decisions.

“The committee is aware that under the Coastal Zone 
Management Act of 1972, as amended in 1976 (16 
U. S. C. 1451 et seq.), certain OCS activities including 
lease sales and approval of development and production 
plans must comply with ‘consistency’ requirements as to 
coastal zone management plans approved by the Secre-
tary of Commerce. Except for specific changes made by 
Titles IV and V of the 1977 Amendments, nothing in this 
act is intended to amend, modify, or repeal any provision 
of the Coastal Zone Management Act. Specifically, noth-
ing is intended to alter procedures under that Act for 
consistency once a State has an approved Coastal Zone 
Management Plan.” H. R. Rep. No. 95-590, p. 153, 
n. 52 (1977) (emphasis supplied).30

One could not ask for a more explicit indication of legislative 
intent. The Court can find no indication of any intent to the 

29 The Report also incorporates by reference the earlier Congressional 
Research Service report, cited in n. 21, supra, detailing the impact of OCS 
leasing decisions on the coastal zone. See H. R. Rep. No. 95-590, p. 55, 
n. 1 (1977).

30 See also 124 Cong. Rec. 2057-2058 (1978) (remarks of Rep. Murphy) (“I 
want to assure my colleagues that we are simply making sure that the pro-
visions of the 1976 Coastal Zone Management Act consistency amendments 
will continue to operate in these revised OCS procedures”).
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contrary. Thus, the premise of the 1978 legislation, like the 
1976 amendment to the CZMA, was that consistency review 
would be applied to OCS leasing.

Even more important is § 18 of the OCSLA, 92 Stat. 649, 
43 U. S. C. §1344 (1976 ed., Supp. V), which governs the 
OCS leasing program. Subsection (f) provides, in pertinent 
part: “The Secretary shall, by regulation, establish proce-
dures for . . . consideration of the coastal zone management 
program being developed or administered by an affected 
coastal State pursuant to Section 1454 or 1455 of title 16 [the 
CZMA].” This provision was added “for coordination of the 
[leasing] program with management programs and consis-
tency requirements established pursuant to the Coastal Zone 
Management Act of 1972.” H. R. Rep. No. 95-590, supra, 
at 151; S. Rep. No. 95-284, p. 77 (1977).31 Section 18 of the 
OCSLA makes it clear, if it were not previously, that state 
coastal management plans must be considered by the Sec-
retary at the OCS leasing stage.32 Thus, both the saving 
clause and § 18(f) establish that Congress intended that 
consistency determination under the CZMA be made for 
OCS leasing decisions when it enacted the 1978 OCSLA 
Amendments.

In any event, the fact that additional licensing is required 
under the OCSLA scheme for exploration and development 
hardly makes those steps “indirect” consequences of leasing 
in the sense that any effect on the coastal zone is the result of 
intervening causes, which is the definition of “indirect” urged 
by petitioners.33 Approval for exploration and development

31 See also S. Rep. No. 95-284, pp. 43-44 (1977); S. Conf. Rep. No. 
95-1091, p. 105 (1978).

32 Regulations have been issued governing oil and gas leasing which 
implement this requirement by requiring consideration of state coastal 
zone management plans. See 43 CFR § 3310.4 (1982).

33 The Court does not offer a definition of the term “directly” for purposes 
of § 307(c)(1) since it takes the position that the statute does not extend to 
OCS activities. Therefore, I address only petitioners’ definition.
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by the lessee is obviously the expected and intended result of 
leasing; if it were not, the Secretary would not bother to 
lease and the lessees would not bother to bid. Subsequent 
exploration and development is hardly an intervening cause; 
it is the natural and expected consequence of the original 
lease, and hence the “direct” effect of leasing. It would be 
disapproval of exploration and development that would con-
stitute an intervening cause, not the expected approval.34

The 1980 Amendment to CZMA
In 1980, the CZMA was reauthorized and again amended. 

94 Stat. 2060. In the course of considering the statute, Con-
gress once again addressed the precise problem we are faced 
with today. Once again its answer was the same—OCS oil 
and gas leasing is subject to the consistency obligation of 
§ 307(c)(1) of the CZMA. The House Report, for example, 
observed that the 1976 amendments had not altered this ob-
ligation. “The change did not alter Federal agency respon-
sibility to provide States with a consistency determination re-
lated to OCS decisions which preceded issuance of leases.” 
H. R. Rep. No. 96-1012, p. 28 (1980). The Report then 
went on to consider whether § 307 needed to be amended, and 
declined to do so only after determining that it clearly applied 
to OCS leasing.

“Finally, the committee has not recommended any 
changes in the Federal consistency provision, section 307 
of the existing act. During its oversight phase, the 

34 Moreover, petitioners argue only that any “physical” impacts on the 
coastal zone depend on future licensing and hence are indirect. Petition-
ers cannot address the economic or social impacts of the leasing decision, 
however, which are not dependent upon subsequent approval, and which 
may well result in direct effects on the coastal zone, as Congress recog-
nized both in the 1971 Senate Report and the 1976 CZMA amendments. 
As noted above, the findings of fact made by the lower courts indicate that 
the proposed lease sale at issue here would have had direct economic and 
social effects on the coastal zone.
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committee heard much testimony on these provisions. 
However, the consensus of witnesses advocated no 
change. .. .

“. . . Generally all consistency provisions have been 
properly construed. The only uncertainty that has 
arisen concerns the interpretation of section 307(c)(1), 
the threshold test of ‘directly affecting’ the coastal zone. 
The committee points out that in the preamble to 
NOAA’s Federal consistency regulations, this threshold 
test was considered during earlier congressional delib-
erations and was determined to apply whenever a Fed-
eral activity had a functional interrelationship from an 
economic, geographic or social standpoint with a State 
coastal program’s land or water use policies. Under 
such circumstances, a State has a legitimate interest in 
reviewing a proposed Federal activity since the manage-
ment program’s policies are likely to apply to the activ-
ity. Thus, when a Federal Agency initiates a series of 
events of coastal management consequence, the inter-
governmental coordination provisions of the Federal 
consistency requirements should apply.” Id., at 34.

Similarly, the Senate Report described the 1976 amend-
ments as having maintained the consistency obligation for 
OCS leasing:

“The Department of Interior’s activities which preceded 
OCS lease sales were to remain subject to the require-
ments of section 307(c)(1) [under the 1976 CZMA]. As 
a result, intergovernmental coordination for purposes of 
OCS development commences at the earliest practicable 
time in the opinion of the Committee, as the Department 
of the Interior sets in motion a series of events which 
have consequences in the coastal zone. Coordination 
must continue during the critical exploration, develop-
ment, and production stages.

“The Committee see[s] no justification to depart from 
this point of view. The Committee hopes that through
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the rulemaking, future areas of disagreement over the 
application of Federal consistency will be substantially 
reduced, especially given the excellent record of applica-
tion shown by the coastal States.” S. Rep. No. 96-783, 
p. 11 (1980).35

Thus, the 1980 legislative history indicates that when Con-
gress reauthorized the CZMA it intended § 307(c)(1) to be 
applied to OCS leasing decisions. Congress unmistakably 
rejected the position embraced by the majority today.36

36 To make sure of the correct construction of the Act, two sponsors of the 
1980 amendments conducted a colloquy on the floor of the House in which 
they indicated that the intent of Congress was to apply § 307(c)(1) to OCS 
leasing decisions if as a factual matter they affected the coastal zone.

“[Mr. Mc Closk ey .] Do  any portions of the Coastal Zone Management 
Improvement Act or the report language change the provisions of section 
307 of the Coastal Zone Management Act on coordination and cooperation, 
the so-called Federal consistency provision?

“Mr. Stud ds . I would like to assure my colleague that nothing in H. R. 
6979 nor its accompanying report changes the intent of the Federal consis-
tency provision. In testimony before the Subcommittee on Oceanogra-
phy, we heard from many witnesses that this section is critical for the ef-
fective implementation of State management programs. Since the consis-
tency provisions are important to the act and appear to be working, no 
changes were made to section 307 of the act.

“Mr. Mc Closk ey . I assume that this means also that there are no 
changes in the bill or the report language which further modify the term 
‘directly affecting’ which occurs in section 307(c)(1) of the original statute.

“Mr. Stud ds . The gentleman from Washington is correct. The term 
‘directly affecting is essentially one of fact’ as the Department of Justice 
has previously concluded.” 126 Cong. Rec. 28458 (1980).

Representative Studds’ reference was to the Department of Justice’s 
previously stated position that § 307(c)(1) did apply to OCS leasing activity 
if, in fact, a given leasing decision could be said to directly affect the coastal 
zone. See App. 35-47.

36 Even if the Court were correct to view the 1980 history as not part of the 
legislative history of the CZMA, despite the fact that Congress in fact reautho-
rized the CZMA in 1980 and explicitly stated its view as to the correct con-
struction of § 307(c)(1), this nevertheless qualifies as the view of a subsequent 
Congress and is not without persuasive value. See, e. g., Bell v. New Jersey, 
461 U. S. 773, 784-785 (1983); Bob Jones Univ. n . United States, 461 U. S. 
574, 599-602 (1983); Andrus v. Shell Oil Co., 446 U. S. 657, 666, n. 8 (1980).
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Postscript in 1981
After the new administration took office in 1981, the Secre-

tary of Commerce proposed a CZMA regulation which would 
have removed OCS leasing decisions from the scope of consis-
tency review.37 The House Committee on Merchant Marine 
and Fisheries promptly considered whether to exercise a leg-
islative veto over the regulations38 and overwhelmingly voted 
to veto the regulations. H. R. Rep. No. 97-269, pp. 7-8 
(1981). The regulations were later withdrawn, in an appar-
ent administrative concession of error. 47 Fed. Reg. 4231
(1982).  Apparently this is the last of a long series of con-
gressional actions indicating that body’s intent that OCS leas-
ing be subject to consistency review under § 307(c)(1) of the 
CZMA.

In sum, the intent of Congress expressed in the plain lan-
guage of the statute and in its long legislative history unam-
biguously requires consistency review if an OCS lease sale di-
rectly affects the coastal zone. The affirmative findings of 
fact made by the lower courts on that score are amply sup-
ported and are not disturbed by the Court today.

I therefore respectfully dissent.

37 See 46 Fed. Reg. 26660 (1981).
38 See 16 U. S. C. § 1463a (1982 ed.).
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WOODARD, SECRETARY OF CORRECTIONS OF 
NORTH CAROLINA, et  al . v . HUTCHINS

ON APPLICATION TO VACATE STAY

No. A-557. Decided January 13, 1984

Held: An application to vacate an order of a Circuit Judge of the United 
States Court of Appeals for the Fourth Circuit staying respondent’s 
execution is granted.

Application to vacate stay granted.

Per  Curi am .
This matter comes to the Court on the application of the 

State of North Carolina to vacate an order of a single Circuit 
Judge of the United States Court of Appeals for the Fourth 
Circuit, granting, at 12:05 a. m. today, respondent’s applica-
tion for a stay of execution. Circuit Judge Phillips had juris-
diction to consider respondent’s application pursuant to 28 
U. S. C. § 1651; accordingly, this Court has jurisdiction to 
consider the State’s application. A transcript of Judge Phil-
lips’ opinion is before the Court. The application to vacate 
the stay of execution entered today, January 13, 1984, by 
Circuit Judge Phillips, was presented to the Chief Justice and 
by him referred to the Court.

The application to vacate said stay is granted.
It is so ordered.

Justic e Powell , joined by The  Chief  Justi ce  and 
Justic e Blac kmu n , Justi ce  Rehnq uis t , and Justi ce  
O’Conn or , concurring.

Unlike Just ice s  White  and Stevens , I do not believe 
that under the circumstances of this case the District Court 
was obligated to rule on this successive petition for writ of 
habeas corpus.

This is another capital case in which a last-minute applica-
tion for a stay of execution and a new petition for habeas cor-
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pus relief have been filed with no explanation as to why the 
claims were not raised earlier or why they were not all raised 
in one petition. It is another example of abuse of the writ.1

On September 21, 1979, a jury convicted James Hutchins 
of two counts of first-degree murder and one count of mur-
der in the second degree. He was sentenced to death. It is 
not denied that he deliberately murdered three policemen. 
After exhausting his state remedies, on September 24, 1982, 
Hutchins filed his first petition for federal habeas corpus in 
the United States District Court for the Western District of 
North Carolina. This was denied after an evidentiary hear-
ing, and the United States Court of Appeals for the Fourth 
Circuit affirmed in a full opinion. Hutchins v. Garrison, 724 
F. 2d 1425 (1983). On January 4, 1984, Hutchins filed a peti-
tion for certiorari with this Court seeking review of that 
decision.

Hutchins raised three claims in this habeas petition: (i) that 
his Sixth Amendment right to effective assistance of counsel 
had been denied because of a breakdown in communications 
with his court-appointed counsel; (ii) that the state trial court 
abused its discretion in denying defense counsel’s motion for 
a continuance; and (iii) that imposition of the death penalty 
in his case was unconstitutional because the Eighth Amend-
ment prohibits capital punishment of a person who is “men-
tally or emotionally distressed” at the time of the crime. 
This Court, after careful consideration, denied certiorari on 
January 11, 1984. Post, p. 1065. That same day Hutchins 
began anew his quest for postconviction relief, raising claims 
previously not raised.

After both the North Carolina trial court and the North 
Carolina Supreme Court denied Hutchins’ new claims for 
postconviction relief, he filed a second petition in District 

1 It would have been preferable had the District Court stated expressly 
that it would not entertain this successive petition because it constituted an 
abuse of the writ. Nevertheless, it is clear that the petition in this case 
was an abuse.
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Court on January 12, 1984.2 This raised three new claims: 
that he had new evidence of his alleged insanity at the time of 
the crime; that he had evidence that he currently is insane; 
and that the jury selection process was unconstitutional. 
Hutchins offers no explanation for having failed to raise these 
claims in his first petition for habeas corpus, and I see none. 
Successive petitions for habeas corpus that raise claims delib-
erately withheld from prior petitions constitute an abuse of 
the writ.3

Title 28 U. S. C. § 2244 makes clear the power of the fed-
eral courts to eliminate the unnecessary burden placed on 
them by successive habeas applications by state prisoners. 
It provides:

“(b) When after an evidentiary hearing on the merits 
... [a federal court or federal judge has denied a peti-
tion for federal habeas corpus], a subsequent application 
for a writ of habeas corpus in behalf of such person need 
not be entertained by a court of the United States or a 
justice or judge of the United States . . . unless the 
court, justice, or judge is satisfied that the applicant has 
not on the earlier application deliberately withheld the 
newly asserted ground or otherwise abused the writ.”

See also 28 U. S. C. §2254 Rule 9(b).
This case is a clear example of the abuse of the writ that 

§ 2244(b) was intended to eliminate. All three of Hutchins’ 
claims could and should have been raised in his first petition 
for federal habeas corpus. The new evidence that Hutchins 
offers to support his claim that he was insane at the time of 
the crime is the report of a forensic psychiatrist prepared 

2 See the per curiam opinion of this Court, ante, p. 377, vacating the 
stay entered by Judge Phillips for the procedural posture of the case here.

3 There is no affirmative evidence that the claims were deliberately with-
held. But Hutchins has had counsel through the various phases of this 
case, and no explanation has been made as to why they were not raised 
until the very eve of the execution date.



380 OCTOBER TERM, 1983

Rehn qui st , J., concurring 464 U. S.

after a January 2, 1984, psychiatric examination. Hutchins, 
convicted some four years ago, and frequently before courts 
during the intervening years, does not explain why this ex-
amination was not conducted earlier.4 He does not claim 
that his alleged insanity is a recent development. In light of 
his claim that he also was insane at the time of the crime, 
such an assertion would be implausible. Finally, Hutchins 
does not explain why he failed to include his challenge to the 
jury selection in his prior habeas petition.

A pattern seems to be developing in capital cases of multi-
ple review in which claims that could have been presented 
years ago are brought forward—often in a piecemeal fash-
ion—only after the execution date is set or becomes immi-
nent. Federal courts should not continue to tolerate—even 
in capital cases—this type of abuse of the writ of habeas 
corpus.

Justic e  Rehnquis t , with whom Justi ce  O’Connor  joins, 
concurring.

Unlike our Brothers White  and Stevens , we believe that 
the District Court is not obligated to rule on every llth-hour 
petition for habeas corpus before it denies a stay. But as-
suming that the merits of the Witherspoon aspect of Judge 
Phillips’ order granting the stay are necessarily before us, we 
find that nothing in the material presented by respondent 
would show that the particular jurors who sat in his case 
were “less than neutral with respect to guilt” Witherspoon 
v. Illinois, 391 U. S. 510, 520, n. 18 (1968). Absent such a 
showing, there can be no claim that respondent was denied 
this aspect of his right to a fair and impartial jury under 
the Sixth and Fourteenth Amendments, or that he would be 
subject to cruel and unusual punishment under the Eighth 
and Fourteenth Amendments.

4 Hutchins’ case has been reviewed by at least seven courts, including 
this Court, and more than 25 judges.
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Justic e  Bren nan , dissenting.
I find the Court’s decision to vacate the stay of execution in 

this case simply incomprehensible. The stay was granted 
early this morning, at 12:05, by Judge James Dickson Phillips 
of the United States Court of Appeals for the Fourth Circuit. 
Judge Phillips correctly decided that a stay was necessary in 
order to preserve a substantial issue raised by the condemned 
prisoner, James Hutchins. That issue—whether the exclu-
sion for cause of potential jurors unequivocally opposed to the 
death penalty resulted in a biased jury during the guilt phase 
of the trial proceedings against Hutchins—is currently the 
subject of a conflict between judges of the District Court 
for the Western District of North Carolina and remains un-
decided by this Court.

As the Court recognizes, Judge Phillips had jurisdiction 
over this case.*  Late yesterday, Hutchins filed a petition 
for a writ of habeas corpus and an application for a stay of 
execution in the court of District Judge Woodrow W. Jones. 
Chief Judge Jones, however, acted only to deny the applica-
tion, leaving in limbo Hutchins’ petition for habeas corpus. 
After taking this action, Chief Judge Jones apparently went 
home. As a result, when Hutchins approached Judge Phil-
lips for relief, Judge Phillips was faced with an application to 
stay the execution scheduled to take place within a matter of 
hours, appended to which was a copy of Hutchins’ petition for 
habeas corpus that had been left undecided by the District 
Court.

*As Just ice  Marsh al l  points out, the Court’s zealous efforts to re-
impose Hutchins’ execution at the last minute may therefore be futile. 
North Carolina’s death penalty statute requires that a new date of execu-
tion be set once a stay of execution, issued by a court of competent jurisdic-
tion, is terminated. N. C. Gen. Stat. § 15-194 (1983). As we have noted, 
the Court holds that Judge Phillips had jurisdiction to issue his stay. It 
thus appears that the North Carolina statute is applicable and will require 
that Hutchins’ execution be postponed.
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Judge Phillips, knowing that a petition for a writ of habeas 
corpus was then pending in the District Court, and would not 
be decided before Hutchins’ execution, correctly issued the 
stay to preserve the issue noted above. As Justi ce  White  
and Justic e  Stevens  note, the stay was properly issued to 
allow the District Court to act on the habeas petition. In ad-
dition, under 28 U. S. C. §2241, it was appropriate forjudge 
Phillips to treat the papers filed with him as an independent 
petition for a writ of habeas corpus, refer that petition to the 
District Court, and grant a stay under 28 U. S. C. §2251 
pending decision by the District Court. See also All Writs 
Act, 28 U. S. C. § 1651.

Despite its holding that Judge Phillips had jurisdiction to 
issue the stay, the Court has inexplicably concluded that 
Judge Phillips improperly exercised that jurisdiction. A 
stay issued by a lower court, however, should be vacated 
only upon a showing that issuance of the stay was an abuse 
of discretion. Far from being an abuse of discretion, the ac-
tion of Judge Phillips was eminently reasonable and correct. 
Not only is there at least one other federal judge in Judge 
Phillips’ own Circuit who has ruled favorably on the merits of 
this question, see Keeten v. Garrison, 578 F. Supp. 1164 
(WDNC 1984), and at least one District Court in Arkansas 
that has reached a similar conclusion, see Grigsby v. Mabry, 
569 F. Supp. 1273 (ED Ark. 1983), appeal pending, No. 83- 
2113 (CA8, filed Aug. 8, 1983), but also this Court itself has 
recognized the potential validity of the claim. See, e. g., 
Witherspoon n . Illinois, 391 U. S. 510, 516-518 (1968); 
Bumper v. North Carolina, 391 U. S. 543, 545, and nn. 5, 6 
(1968). See also Winick, Prosecutorial Peremptory Chal-
lenge Practices in Capital Cases: An Empirical Study and a 
Constitutional Analysis, 81 Mich. L. Rev. 1 (1982).

Finally, the State argues that Hutchins should pursue state-
court remedies in light of yesterday’s Keeten decision. While 
this obviously is not the basis of the Court’s vacation of the 
stay, this in any event is a literal impossibility given the 6 p. m. 
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deadline for execution. Indeed, in light of the constraints 
imposed on our deliberations by that deadline, the most dis-
turbing aspect of the Court’s decision is its indefensible—and 
unexplained—rush to judgment. When a life is at stake, the 
process that produces this result is surely insensitive, if not 
ghoulish.

I dissent.

Just ice  White  and Justi ce  Stevens , dissenting.
We would not vacate the stay because the District Court 

did not pass on the merits of the habeas corpus petition and 
the stay was entered by a Court of Appeals Judge until the 
District Court performs its duty and acts on the habeas peti-
tion. Until the merits of the petition are addressed below or 
it is there held that there has been abuse of the writ, we 
would leave the stay in effect. That is the orderly procedure 
it seems to us. It also seems to us that the Court’s opaque 
per curiam opinion vacating the stay comes very close to a 
holding that a second petition for habeas corpus should be 
considered as an abuse of the writ and for that reason need 
not be otherwise addressed on the merits. We are not now 
prepared to accept such a per se rule.

Justi ce  Mars hall , dissenting.
At 12:05 a. m. today, Judge James Dickson Phillips of the 

United States Court of Appeals for the Fourth Circuit 
granted respondent Hutchins’ application for a stay of execu-
tion. Less than an hour after the stay was issued, attorneys 
from the North Carolina Attorney General’s Office filed in 
this Court a 3V2-page, handwritten application to vacate Judge 
Phillips’ stay. Without taking time to consider the basis of 
Judge Phillips’ stay—indeed without waiting to receive the 
final draft of Judge Phillips’ memorandum opinion—the Court 
has granted the application, apparently so that North Car-
olina can proceed with Hutchins’ execution before his death 
warrant expires at 6 o’clock this evening. Given the posture 
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of this application and the dire consequences of error, I find 
the Court’s haste outrageous.

Without any explanation, the Court takes the position that 
Judge Phillips somehow erred in granting a stay of Hutchins’ 
execution.1 As Justic e  Brenn an  has shown, ante, at 382, 
Judge Phillips’ decision to grant the stay was a prudent ex-
ercise of authority taken by a federal judge under serious 
time constraints and dealing with considerable uncertainty. 
What is incredible about this Court’s decision is that five 
Members of the Court have voted to vacate Judge Phillips’ 
stay without even reading his opinion1 2 or fully considering 
respondent’s defense of the stay. Indeed, at the present 
time, the Court does not even have before it a full record of 
the case.3 In all candor, if there is abuse of federal power in 
this matter, it is to be found in our own Chambers.

Ironically, the Court’s zealous efforts to authorize Hutch-
ins’ execution at the last minute may be futile. The North 
Carolina death penalty statute apparently requires that a 
new date of execution must be set whenever a stay of execu-
tion is issued and then vacated.4 N. C. Gen. Stat. § 15-194

1 Much of the State’s application involves a challenge to Judge Phillips’ 
jurisdiction and an argument that Hutchins is procedurally barred from 
raising his juror-bias claim in federal court. The majority apparently 
agrees with respondent that these threshold claims are insubstantial.

2 Early this morning, the Court received over the telephone a short 
summary of Judge Phillips’ decision, which the Clerk’s Office transcribed. 
That brief, preliminary draft concluded with the statement, “I will say 
roughly the foregoing in a very short memorandum opinion that I will file 
tomorrow.”

3 In addition to the State’s handwritten application, the Court has re-
ceived over the course of the day Hutchins’ response to the State’s applica-
tion and supplemental handwritten papers from both parties. Although 
respondent has filed various briefs that he presented to other courts in 
this litigation, neither party has filed a complete transcript of the trial 
court voir dire, at which the deprivation of Hutchins’ constitutional rights 
allegedly took place.

4 The relevant statute reads: “Whenever ... a stay of execution granted 
by any competent judicial tribunal.. . has expired or been terminated,... 
a hearing shall be held in a superior court ... to fix a new date for the
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(1983).  Since Judge Phillips indisputably issued a stay of 
execution and the Court now vacates the stay, North Caro-
lina law would seem to require that a new date of execution 
now be set.  Of course, the meaning of this provision is a 
question of North Carolina law, and is therefore to be decided 
by North Carolina courts. I trust, however, that the re-
sponsible North Carolina officials will consider whether 
Hutchins has a valid claim under this provision before the 
State proceeds with Hutchins’ execution.

*5

I dissent.

execution of the original sentence. . . . The judge shall set the date of ex-
ecution for not less than 60 days nor more than 90 days from the date of the 
hearing.” N. C. Gen. Stat. § 15-194 (1983) (emphasis added). The ma-
jority’s per curiam clearly concludes that Judge Phillips was a competent 
judicial tribunal with jurisdiction to issue a stay. See n. 1, supra.

5 Common decency demands such a postponement, especially since, under 
North Carolina law, Hutchins must already have been notified of his re-
prieve by Judge Phillips. See N. C. Gen. Stat. § 15-193 (1983).
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BADARACCO et  al . v . COMMISSIONER OF 
INTERNAL REVENUE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT

No. 82-1453. Argued November 28, 1983—Decided January 17, 1984*

Section 6501(a) of the Internal Revenue Code of 1954 establishes a general 
3-year period of limitations “after the return was filed” for the assess-
ment of federal income taxes. However, § 6501(c)(1) provides that 
when there is “a false or fraudulent return with the intent to evade tax,” 
the tax then may be assessed “at any time.” In No. 82-1453, petitioners 
conceded, for purposes of this litigation, that they had filed fraudulent 
partnership and individual income tax returns for the years 1965-1969. 
However, in 1971 they filed nonfraudulent amended returns and paid the 
additional basic taxes shown thereon. In 1977, the Commissioner of In-
ternal Revenue issued notices of deficiency, asserting liability under 
§ 6653(b) of the Code for the addition to tax on account of fraud of 50% of 
the underpayment in the basic tax. Petitioners sought redetermination 
in the United States Tax Court of the asserted deficiencies, contending 
that § 6501(c)(1) did not apply because of the filing of the nonfraudulent 
amended returns, and that the Commissioner’s action was barred by 
§ 6501(a) because the deficiency notices were issued more than three 
years from the date of filing of the amended returns. The Tax Court 
agreed with petitioners. In No. 82-1509, petitioner filed timely cor-
poration income tax returns for the years 1967 and 1968, but in 1973 it 
filed amended returns disclosing certain receipts that had not been re-
ported on the original returns. In 1979, the Commissioner issued a no-
tice asserting deficiencies in tax and additions under § 6653(b) for 1967 
and 1968. Petitioner paid the alleged deficiencies and brought suit for 
refund in Federal District Court, which granted summary judgment for 
petitioner on the ground that the Commissioner’s action was barred by 
§ 6501(a), regardless of whether the original returns were fraudulent. 
The Court of Appeals, consolidating the appeals, reversed in both cases.

Held: Where a taxpayer files a false or fraudulent return but later files a 
nonfraudulent amended return, § 6501(c)(1) applies and a tax may be as-
sessed “at any time,” regardless of whether more than three years have 
expired since the filing of the amended return. Pp. 391-401.

*Together with No. 82-1509, Deleet Merchandising Corp. v. United 
States, also on certiorari to the same court.
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(a) The plain and unambiguous language of § 6501(c)(1) permits the 
Commissioner to assess “at any time” the tax for a year in which the tax-
payer has filed “a false or fraudulent return,” despite any subsequent 
disclosure the taxpayer might make. Nothing is present in the statute 
that can be construed to suspend its operation as a consequence of a 
fraudulent filer’s subsequent repentant conduct. Neither is there any-
thing in the wording of § 6501(a) that itself enables a taxpayer to rein-
state the section’s general 3-year limitations period by filing an amended 
return. Moreover, the substantive operation of the fraud provisions of 
the Code itself confirms the conclusion that § 6501(c)(1) permits assess-
ment at any time in fraud cases regardless of a taxpayer’s later repen-
tance. Pp. 391-396.

(b) Nothing in the statutory language, the structure of the Code, or 
the decided cases supports petitioners’ contention that a fraudulent re-
turn is a “nullity” for statute of limitations purposes and that therefore 
the amended return is necessarily “the return” referred to in § 6501(a). 
Pp. 396-397.

(c) There is no need to twist § 6501(c)(1) beyond the contours of its 
plain arid unambiguous language in order to comport with good policy, 
for its literal language is supported by substantial policy consider-
ations—the increased difficulty in investigating fraud cases as opposed to 
cases marked for routine audits; the fact that the filing of a document 
styled “amended return” does not fundamentally change the nature of a 
tax fraud investigation; and the compounding of the difficulties that at-
tend a civil fraud investigation where the Commissioner’s initial findings 
lead him to conclude that the case should be referred to the Department 
of Justice for criminal prosecution. Pp. 397-400.

(d) Petitioners’ argument that a literal reading of § 6501(c) would ele-
vate one form of tax fraud over another because it produces a disparity 
in treatment between a taxpayer who in the first instance files a fraudu-
lent return and one who fraudulently fails to file any return at all, cannot 
prevail. Section 6501(c)(3)—which provides that in a case of failure to 
file a return, the tax may be assessed “at any time”—has been construed 
as ceasing to apply once a return has been filed for a particular year, re-
gardless of whether that return is filed late and even though the failure 
to file a timely return in the first instance was due to fraud. However, 
the language employed in the respective subsections of § 6501 establishes 
that Congress intended different limitations results under § 6501(c)(1). 
Pp. 400-401.

693 F. 2d 298, affirmed.

Bla ckmu n , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Brenn an , Whit e , Marsh al l , Pow el l , Rehn quis t , and 
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O’Con no r , JJ., joined. Stev ens , J., filed a dissenting opinion, post, 
p. 401.

Barry I. Fredericks argued the cause for petitioners in 
both cases and filed briefs for petitioner in No. 82-1509. 
John J. O’Toole and Edwin Fradkin filed a brief for peti-
tioners in No. 82-1453.

Albert G. Lauber, Jr., argued the cause for respondents in 
both cases. With him on the brief were Solicitor General 
Lee, Assistant Attorney General Archer, Gary R. Allen, and 
John A. Dudeck, Jr.

Justi ce  Black mun  delivered the opinion of the Court.
These cases focus upon §6501 of the Internal Revenue 

Code of 1954, 26 U. S. C. § 6501. Subsection (a) of that stat-
ute establishes a general 3-year period of limitations “after 
the return was filed” for the assessment of income and cer-
tain other federal taxes.1 Subsection (c)(1) of §6501, how-
ever, provides an exception to the 3-year period when there 
is “a false or fraudulent return with the intent to evade tax.” 
The tax then may be assessed “at any time.”1 2

The issue before us is the proper application of §§ 6501(a) 
and (c)(1) to the situation where a taxpayer files a false or 
fraudulent return but later files a nonfraudulent amended re-
turn. May a tax then be assessed more than three years 
after the filing of the amended return?

1 Section 6501(a) reads in full:
“Except as otherwise provided in this section, the amount of any tax im-

posed by this title shall be assessed within 3 years after the return was 
filed (whether or not such return was filed on or after the date prescribed) 
or, if the tax is payable by stamp, at any time after such tax became due 
and before the expiration of 3 years after the date on which any part of 
such tax was paid, and no proceeding in court without assessment for the 
collection of such tax shall be begun after the expiration of such period.”

2 Section 6501(c)(1) reads:
“In the case of a false or fraudulent return with the intent to evade tax, 

the tax may be assessed, or a proceeding in court for collection of such tax 
may be begun without assessment, at any time.”
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I
No. 82-1^53. Petitioners Ernest Badaracco, Sr., and 

Ernest Badaracco, Jr., were partners in an electrical con-
tracting business. They filed federal partnership and indi-
vidual income tax returns for the calendar years 1965-1969, 
inclusive. “[F]or purposes of this case,” these petitioners 
concede the “fraudulent nature of the original returns.” 
App. 37a.

In 1970 and 1971, federal grand juries in New Jersey sub-
poenaed books and records of the partnership. On August 
17, 1971, petitioners filed nonfraudulent amended returns for 
the tax years in question and paid the additional basic taxes 
shown thereon. Three months later, petitioners were in-
dicted for filing false and fraudulent returns, in violation of 
§7206(1) of the Code, 26 U. S. C. §7206(1). Each pleaded 
guilty to the charge with respect to the 1967 returns, and 
judgments of conviction were entered. United States v. 
Badaracco, Crim. No. 766-71 (NJ). The remaining counts of 
the indictment were dismissed.

On November 21,1977, the Commissioner of Internal Reve-
nue mailed to petitioners notices of deficiency for each of the 
tax years in question. He asserted, however, only the liability 
under § 6653(b) of the Code, 26 U. S. C. § 6653(b), for the ad-
dition to tax on account of fraud (the so-called fraud “penalty”) 
of 50% of the underpayment in the basic tax. See App. 5a.

Petitioners sought redetermination in the United States 
Tax Court of the asserted deficiencies, contending that the 
Commissioner’s action was barred by § 6501(a). They 
claimed that § 6501(c)(1) did not apply because the 1971 filing 
of nonfraudulent amended returns caused the general 3-year 
period of limitations specified in § 6501(a) to operate; the defi-
ciency notices, having issued in November 1977, obviously 
were forthcoming only long after the expiration of three 
years from the date of filing of the nonfraudulent amended 
returns.

The Tax Court, in line with its then-recent decision in 
Klemp v. Commissioner, 77 T. C. 201 (1981), appeal pend-
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ing, No. 81-7744 (CA9), agreed with petitioners.3 42 TCM 
573 (1981), H81, 404 P-H Memo TC.

No. 82-1509. Petitioner Deleet Merchandising Corp, filed 
timely corporation income tax returns for the calendar years 
1967 and 1968. The returns as so filed, however, did not 
report certain receipts derived by the taxpayer from its 
printing supply business. On August 9, 1973, Deleet filed 
amended returns for 1967 and 1968 disclosing the receipts 
that had not been reported.4 Although the taxpayer cor-
poration itself was not charged with criminal tax violations, 
and although no formal criminal investigation was initiated as 
to it, there were criminal and civil investigations that cen-
tered on certain former officers of the taxpayer. After the 
completion of those investigations, the Commissioner, on 
December 14, 1979, issued a notice of deficiency to Deleet. 
App. 71a. The notice asserted deficiencies in tax and addi-
tions under § 6653(b) for 1967 and 1968.

Deleet paid the alleged deficiencies and brought suit for 
their refund in the United States District Court for the Dis-
trict of New Jersey. On its motion for summary judgment, 
Deleet contended that the Commissioner’s action was barred 
by § 6501(a). It claimed that no deficiencies or additions 
could be assessed more than three years after the amended 
returns were filed, regardless of whether the original returns 
were fraudulent.

3 In Klemp, the Tax Court, in a reviewed decision with five judges dis-
senting on the issue, departed from its earlier holding in Dowell v. Com-
missioner, 68 T. C. 646 (1977), rev’d, 614 F. 2d 1263 (CA10 1980), cert, 
pending, No. 82-1873.

4 Deleet asserts that the filing of its amended returns was voluntary. 
The taxpayer’s correct tax liability has not yet been determined. Al-
though Deleet has not conceded that its original returns were fraudulent, 
both the District Court, App. to Pet. for Cert, in No. 82-1509, p. 4d, and 
the Court of Appeals, see 693 F. 2d 298, 299, n. 3 (CA3 1982), assumed, for 
purposes of Deleet’s summary judgment motion hereinafter referred to, 
that they were. We must make the same assumption here.
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The District Court agreed and granted summary judgment 
for Deleet. 535 F. Supp. 402 (1981). It relied on the Tax 
Court’s decision in Klemp v. Commissioner, supra, and on 
Dowell n . Commissioner, 614 F. 2d 1263 (CA10 1980), cert, 
pending, No. 82-1873.

The Appeals. The Government appealed each case to the 
United States Court of Appeals for the Third Circuit. The 
cases were heard and decided together. That court, by a 
2-to-l vote, reversed the decision of the Tax Court in 
Badaracco and the judgment of the District Court in Deleet. 
693 F. 2d 298 (1982). The Third Circuit’s ruling is consistent 
with the Fifth Circuit’s holding in Nesmith v. Commissioner, 
699 F. 2d 712 (1983), cert, pending, No. 82-2008. The Sec-
ond Circuit has ruled otherwise. See Britton v. United 
States, 532 F. Supp. 275 (Vt. 1981), affirmance order, 697 
F. 2d 288 (CA2 1982). See also Espinoza v. Commissioner, 
78 T. C. 412 (1982).5 Because of the conflict, we granted cer-
tiorari, 461 U. S. 925 (1983).

II
Our task here is to determine the proper construction of 

the statute of limitations Congress has written for tax assess-
ments. This Court long ago pronounced the standard: “Stat-
utes of limitation sought to be applied to bar rights of 
the Government, must receive a strict construction in favor 
of the Government.” E. I. du Pont de Nemours & Co. v. 
Davis, 264 U. S. 456, 462 (1924). See also Lucas v. Pilliod 

6 The Tax Court, in cases concerning several of Deleet’s officers, has fol-
lowed its ruling in Klemp, supra. See Kramer v. Commissioner, 44 TCM
42 (1982), H 82, 308 P-H Memo TC; Elliott Liroff v. Commissioner, 44 TCM
43 (1982), 1182, 309 P-H Memo TC; Derfel v. Commissioner, 44 TCM 45 
(1982), H 82, 311 P-H Memo TC; Richard B. Liroff v. Commissioner, 44 
TCM 47 (1982), 5182, 312 P-H Memo TC. See also Galvin v. Commis-
sioner, 45 TCM 221 (1982), 1J 82, 689 P-H Memo TC.
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Lumber Co., 281 U. S. 245, 249 (1930). More recently, 
Judge Roney, in speaking for the former Fifth Circuit, has 
observed that “limitations statutes barring the collection 
of taxes otherwise due and unpaid are strictly construed in 
favor of the Government.” Lucia v. United States, 474 F. 
2d 565, 570 (1973).

We naturally turn first to the language of the statute. 
Section 6501(a) sets forth the general rule: a 3-year period of 
limitations on the assessment of tax. Section 6501(e)(1)(A) 
(first introduced as § 275(c) of the Revenue Act of 1934, 48 
Stat. 745) provides an extended limitations period for the 
situation where the taxpayer’s return nonfraudulently omits 
more than 25% of his gross income; in a situation of that kind, 
assessment now is permitted “at any time within 6 years 
after the return was filed.”

Both the 3-year rule and the 6-year rule, however, ex-
plicitly are made inapplicable in circumstances covered by 
§ 6501(c). This subsection identifies three situations in 
which the Commissioner is allowed an unlimited period 
within which to assess tax. Subsection (c)(1) relates to “a 
false or fraudulent return with the intent to evade tax” and 
provides that the tax then may be assessed “at any time.” 
Subsection (c)(3) covers the case of a failure to file a return at 
all (whether or not due to fraud) and provides that an assess-
ment then also may be made “at any time.” Subsection (c)(2) 
sets forth a similar rule for the case of a “willful attempt 
in any manner to defeat or evade tax” other than income, 
estate, and gift taxes.6

All these provisions appear to be unambiguous on their 
face, and it therefore would seem to follow that the pres-
ent cases are squarely controlled by the clear language of 
§ 6501(c)(1). Petitioners Badaracco concede that they filed

6 Subsections (c)(1) and (c)(3) appeared separately only upon the enact-
ment of the 1954 Code. From 1921 until the 1954 Code, they were com-
bined. See, e. g., Revenue Act of 1921, § 250(d), 42 Stat. 265; Internal 
Revenue Code of 1939, § 276(a).
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initial returns that were “false or fraudulent with the intent 
to evade tax.” Petitioner Deleet, for present purposes, upon 
this review of its motion for summary judgment, is deemed to 
have filed false or fraudulent returns with the intent to evade 
tax. Section 6501(c)(1), with its unqualified language, then 
allows the tax to be assessed “at any time.” Nothing is 
present in the statute that can be construed to suspend its 
operation in the light of a fraudulent filer’s subsequent re-
pentant conduct.7 Neither is there anything in the wording 
of § 6501(a) that itself enables a taxpayer to reinstate the 
section’s general 3-year limitations period by filing an 
amended return. Indeed, as this Court recently has noted, 
Hillsboro National Bank v. Commissioner, 460 U. S. 370, 
378-380, n. 10 (1983), the Internal Revenue Code does not 
explicitly provide either for a taxpayer’s filing, or for the 
Commissioner’s acceptance, of an amended return; instead, 
an amended return is a creature of administrative origin and 
grace. Thus, when Congress provided for assessment at any 
time in the case of a false or fraudulent “return,” it plainly 
included by this language a false or fraudulent original return. 
In this connection, we note that until the decision of the Tenth 
Circuit in Dowell v. Commissioner, 614 F. 2d 1263 (1980), 
cert, pending, No. 82-1873, courts consistently had held that 
the operation of § 6501 and its predecessors turned on the na-
ture of the taxpayer’s original, and not his amended, return.8

7 Under every general income tax statute since 1918, the filing of a false 
or fraudulent return has indefinitely extended the period of limitations for 
assessment of tax. See Revenue Act of 1918, § 250(d), 40 Stat. 1083; Rev-
enue Act of 1921, § 250(d), 42 Stat. 265; Revenue Act of 1924, § 278(a), 43 
Stat. 299; Revenue Act of 1926, § 278(a), 44 Stat., pt. 2, p. 59; Revenue Act 
of 1928, § 276(a), 45 Stat. 857; Revenue Act of 1932, § 276(a), 47 Stat. 238; 
Revenue Act of 1934, § 276(a), 48 Stat. 745; Revenue Act of 1936, § 276(a), 
49 Stat. 1726; Revenue Act of 1938, § 276(a), 52 Stat. 540; Internal Reve-
nue Code of 1939, § 276(a).

8 The significance of the original, and not the amended, return has been 
stressed in other, but related, contexts. It thus has been held consistently 
that the filing of an amended return in a nonfraudulent situation does not 
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The substantive operation of the fraud provisions of the 
Code itself confirms the conclusion that § 6501(c)(1) permits 
assessment at any time in fraud cases regardless of a tax-
payer’s later repentance. It is established that a taxpayer 
who submits a fraudulent return does not purge the fraud by 
subsequent voluntary disclosure; the fraud was committed, 
and the offense completed, when the original return was pre-
pared and filed. See, e. g., United States v. Habig, 390 
U. S. 222 (1968); Plunkett v. Commissioner, 465 F. 2d 299, 
302-303 (CA7 1972). “Any other result would make sport of 
the so-called fraud penalty. A taxpayer who had filed a 
fraudulent return would merely take his chances that the 
fraud would not be investigated or discovered, and then, if an 
investigation were made, would simply pay the tax which 
he owed anyhow and thereby nullify the fraud penalty.” 
George M. Still, Inc. v. Commissioner, 19 T. C. 1072, 1077 
(1953), aff’d, 218 F. 2d 639 (CA2 1955). In short, once a 
fraudulent return has been filed, the case remains one “of a 
false or fraudulent return,” regardless of the taxpayer’s later 
revised conduct, for purposes of criminal prosecution and civil 
fraud liability under § 6653(b). It likewise should remain 
such a case for purposes of the unlimited assessment period 
specified by § 6501(c)(1).

serve to extend the period within which the Commissioner may assess a 
deficiency. See, e. g., Zellerbach Paper Co. v. Helvering, 293 U. S. 172 
(1934); National Paper Products Co. v. Helvering, 293 U. S. 183 (1934); 
National Refining Co. v. Commissioner, 1 B. T. A. 236 (1924). It also 
has been held that the filing of an amended return does not serve to reduce 
the period within which the Commissioner may assess taxes where the 
original return omitted enough income to trigger the operation of the ex-
tended limitations period provided by § 6501(e) or its predecessors. See, 
e. g., Houston v. Commissioner, 38 T. C. 486 (1962); Goldring v. Commis-
sioner, 20 T. C. 79 (1953). And the period of limitations for filing a re-
fund claim under the predecessor of § 6511(a) begins to run on the filing of 
the original, not the amended, return. Kaltreider Construction, Inc. v. 
United States, 303 F. 2d 366, 368 (CA3), cert, denied, 371 U. S. 877 (1962).
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We are not persuaded by Deleet’s suggestion, Brief for Pe-
titioner in No. 82-1509, p. 15, that § 6501(c)(1) should be read 
merely to suspend the commencement of the limitations pe-
riod while the fraud remains uncorrected. The Tenth Cir-
cuit, in Dowell v. Commissioner, supra, made an observation 
to that effect, stating that the 3-year limitations period was 
“put in limbo” pending further taxpayer action. 614 F. 2d, 
at 1266. The language of the statute, however, is contrary 
to this suggestion. Section 6501(c)(1) does not “suspend” the 
operation of § 6501(a) until a fraudulent filer makes a volun-
tary disclosure. Section 6501(c)(1) makes no reference at all 
to § 6501(a); it simply provides that the tax may be assessed 
“at any time.” And § 6501(a) itself contains no mechanism 
for its operation when a fraudulent filer repents. By its very 
terms, it does not apply to a case, such as one of “a false or 
fraudulent return,” that is “otherwise provided” for in § 6501. 
When Congress intends only a temporary suspension of the 
running of a limitations period, it knows how unambiguously 
to accomplish that result. See, e. g., §§ 6503(a)(1), (a)(2), 
(b), (c), and (d).

The weakness of petitioners’ proposed statutory construc-
tion is demonstrated further by its impact on § 6501(e)(1)(A), 
which provides an extended limitations period whenever a 
taxpayer’s return nonfraudulently omits more than 25% of his 
gross income.

Under petitioners’ reasoning, a taxpayer who fraudulently 
omits 25% of his gross income gains the benefit of the 3- 
year limitations period by filing an amended return. Yet a 
taxpayer who nonfraudulently omits 25% of his gross income 
cannot gain that benefit by filing an amended return; instead, 
he must live with the 6-year period specified in § 6501(e)
(1)(A).  We agree with the conclusion of the Court of Ap-9

9 In both Dowell and Klemp, the Commissioner had issued his defi-
ciency notices more than three years after the amended returns were filed 
but within the extended 6-year period after the original returns were
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peals in the instant cases that Congress could not have in-
tended to “create a situation in which persons who committed 
willful, deliberate fraud would be in a better position” than 
those who understated their income inadvertently and with-
out fraud. 693 F. 2d, at 302.

We therefore conclude that the plain and unambiguous lan-
guage of § 6501(c)(1) would permit the Commissioner to as-
sess “at any time” the tax for a year in which the taxpayer 
has filed “a false or fraudulent return,” despite any sub-
sequent disclosure the taxpayer might make. Petitioners at-
tempt to evade the consequences of this language by arguing 
that their original returns were “nullities.” Alternatively, 
they urge a nonliteral construction of the statute based on 
considerations of policy and practicality. We now turn suc-
cessively to those proposals.

Ill
Petitioners argue that their original returns, to the extent 

they were fraudulent, were “nullities” for statute of limita-
tions purposes. See Brief for Petitioners in No. 82-1453, 
pp. 22-27; Brief for Petitioner in No. 82-1509, pp. 32-34. 
Inasmuch as the original return is a nullity, it is said, the 
amended return is necessarily “the return” referred to in 
§ 6501(a). And if that return is nonfraudulent, § 6501(c)(1) is 
inoperative and the normal 3-year limitations period applies. 
This nullity notion does not persuade us, for it is plain that 
“the return” referred to in § 6501(a) is the original, not the 
amended, return.

Petitioners do not contend that their fraudulent original 
returns were nullities for purposes of the Code generally. 
There are numerous provisions in the Code that relate to civil 
and criminal penalties for submitting or assisting in the prep-
aration of false or fraudulent returns; their presence makes 
clear that a document which on its face plausibly purports to 

filed. The courts in those cases nonetheless ruled the notices untimely. 
That result flows necessarily from petitioners’ proposed statutory con-
struction. It seems to us, however, to be unacceptably anomalous.
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be in compliance, and which is signed by the taxpayer, is a 
return despite its inaccuracies. See, e. g., §§7207, 6531(3), 
6653(b). Neither do petitioners contend that their original 
returns were nullities for all purposes of § 6501. They con-
tend, instead, that a fraudulent return is a nullity only for the 
limited purpose of applying § 6501(a). See Brief for Petition-
ers in No. 82-1453, p. 24; Brief for Petitioner in No. 82-1509, 
pp. 33-34. The word “return,” however, appears no less 
than 64 times in §6501. Surely, Congress cannot rationally 
be thought to have given that word one meaning in § 6501(a), 
and a totally different meaning in §§ 6501(b) through (q).

Zellerbach Paper Co. v. Helvering, 293 U. S. 172 (1934), 
which petitioners cite, affords no support for their argument. 
The Court in Zellerbach held that an original return, despite 
its inaccuracy, was a “return” for limitations purposes, so 
that the filing of an amended return did not start a new 
period of limitations running. In the instant cases, the origi-
nal returns similarly purported to be returns, were sworn to 
as such, and appeared on their faces to constitute endeavors 
to satisfy the law. Although those returns, in fact, were not 
honest, the holding in Zellerbach does not render them nulli-
ties. To be sure, current Regulations, in several places, 
e. g., Treas. Reg. §§301.6211-l(a), 301.6402-3(a), 1.451-l(a), 
and 1.461-l(a)(3)(i) (1983), do refer to an amended return, as 
does § 6213(g)(1) of the Code itself, 26 U. S. C. § 6213(g)(1) 
(1976 ed., Supp. V). None of these provisions, however, 
requires the filing of such a return. It does not follow from 
all this that an amended return becomes “the return” for 
purposes of § 6501(a).

We conclude, therefore, that nothing in the statutory lan-
guage, the structure of the Code, or the decided cases sup-
ports the contention that a fraudulent return is a nullity for 
statute of limitations purposes.

IV
Petitioners contend that a nonliteral reading should be 

accorded the statute on grounds of equity to the repentant
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taxpayer and tax policy. “Once a taxpayer has provided the 
information upon which the Government may make a knowl-
edgeable assessment, the justification for suspending the limi-
tations period is no longer viable and must yield to the favored 
policy of limiting the Government’s time to proceed against 
the taxpayer.” Brief for Petitioner in No. 82-1509, p. 12. 
See also Brief for Petitioners in No. 82-1453, p. 17.

The cases before us, however, concern the construction of 
existing statutes. The relevant question is not whether, as 
an abstract matter, the rule advocated by petitioners accords 
with good policy. The question we must consider is whether 
the policy petitioners favor is that which Congress effectu-
ated by its enactment of §6501. Courts are not authorized 
to rewrite a statute because they might deem its effects sus-
ceptible of improvement. See TV A v. Hill, 437 U. S. 153, 
194-195 (1978). This is especially so when courts construe a 
statute of limitations, which “must receive a strict construc-
tion in favor of the Government.” E. I. du Pont de Nemours 
& Co. v. Davis, 264 U. S., at 462.

We conclude that, even were we free to do so, there is no 
need to twist § 6501(c)(1) beyond the contours of its plain and 
unambiguous language in order to comport with good policy, 
for substantial policy considerations support its literal lan-
guage. First, fraud cases ordinarily are more difficult to in-
vestigate than cases marked for routine tax audits. Where 
fraud has been practiced, there is a distinct possibility that 
the taxpayer’s underlying records will have been falsified or 
even destroyed. The filing of an amended return, then, may 
not diminish the amount of effort required to verify the cor-
rect tax liability. Even though the amended return proves 
to be an honest one, its filing does not necessarily “re- 
mov[e] the Commissioner from the disadvantageous position 
in which he was originally placed.” Brief for Petitioners in 
No. 82-1453, p. 12.

Second, the filing of a document styled “amended return” 
does not fundamentally change the nature of a tax fraud in-
vestigation. An amended return, however accurate it ulti-
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mately may prove to be, comes with no greater guarantee of 
trustworthiness than any other submission. It comes carry-
ing no special or significant imprimatur; instead, it comes 
from a taxpayer who already has made false statements 
under penalty of perjury. A responsible examiner cannot 
accept the information furnished on an amended return as a 
substitute for a thorough investigation into the existence of 
fraud. We see no “tax policy” justification for holding that 
an amended return has the singular effect of shortening the 
unlimited assessment period specified in §§ 6501(c)(1) to the 
usual three years. Fraud cases differ from other civil tax 
cases in that it is the Commissioner who has the burden of 
proof on the issue of fraud. See § 7454(a) of the Code, 26 
U. S. C. § 7454(a). An amended return, of course, may con-
stitute an admission of substantial underpayment, but it will 
not ordinarily constitute an admission of fraud. And the 
three years may not be enough time for the Commissioner to 
prove fraudulent intent.

Third, the difficulties that attend a civil fraud investiga-
tion are compounded where, as in No. 82-1453, the Commis-
sioner’s initial findings lead him to conclude that the case 
should be referred to the Department of Justice for criminal 
prosecution. The period of limitations for prosecuting crimi-
nal tax fraud is generally six years. See § 6531. Once a crim-
inal referral has been made, the Commissioner is under well- 
known restraints on the civil side and often will find it difficult 
to complete his civil investigation within the normal 3-year 
period; the taxpayer’s filing of an amended return will not 
make any difference in this respect. See United States v. La-
Salle National Bank, 437 U. S. 298, 311-313 (1978); see also 
Tax Equity and Fiscal Responsibility Act of 1982, Pub. L. 97- 
248, § 333(a), 96 Stat. 622. As a practical matter, therefore, 
the Commissioner frequently is forced to place a civil audit 
in abeyance when a criminal prosecution is recommended.10

10 Petitioners contend that these policy considerations favorable to the 
Commissioner do not apply on the facts of petitioners’ cases. Brief for
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We do not find petitioners’ complaint of “unfair treatment” 
persuasive. Petitioners claim that it is unfair “to forever 
suspend a Sword of Damocles over a taxpayer who at one 
time may have filed a fraudulent return, but who has subse-
quently recanted and filed an amended return providing the 
Government with all the information necessary to properly 
assess the tax.” Brief for Petitioner in No. 82-1509, p. 26. 
See Brief for Petitioners in No. 82-1453, p. 16. But it seems 
to us that a taxpayer who has filed a fraudulent return with 
intent to evade tax hardly is in a position to complain of the 
fairness of a rule that facilitates the Commissioner’s collec-
tion of the tax due. A taxpayer who has been the subject of 
a tax fraud investigation is not likely to be surprised when 
a notice of deficiency arrives, even if it does not arrive 
promptly after he files an amended return.

Neither are we persuaded by Deleet’s argument that a lit-
eral reading of the statute “punishes” the taxpayer who re-
pentantly files an amended return. See Brief for Petitioner 
in No. 82-1509, p. 44. The amended return does not change 
the status of the taxpayer; he is left in precisely the same 
position he was in before. It might be argued that Congress 
should provide incentives to taxpayers to disclose their fraud 
voluntarily. Congress, however, has not done so in § 6501. 
That legislative judgment is controlling here.

V
Petitioners contend, finally, that a literal reading of 

§ 6501(c) produces a disparity in treatment between a tax-
payer who in the first instance files a fraudulent return and 
one who fraudulently fails to file any return at all. This, it is 
said, would elevate one form of tax fraud over another.

Petitioners in No. 82-1453, pp. 33-34; Brief for Petitioner in No. 82-1509, 
pp. 35-36. This assertion is irrelevant, for the cases involve construction 
of a statute of limitations, not a question of laches, a defense to which the 
Government usually is not subject. See United States v. Summerlin, 310 
U. S. 414, 416 (1940).
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The argument centers in § 6501(c)(3), which provides that 
in a case of failure to file a return, the tax may be assessed 
“at any time.” It is settled that this section ceases to apply 
once a return has been filed for a particular year, regardless 
of whether that return is filed late and even though the fail-
ure to file a timely return in the first instance was due to 
fraud. See Bennett v. Commissioner, 30 T. C. 114 (1958), 
acq., 1958-2 Cum. Bull. 3. See also Rev. Rul. 79-178, 
1979-1 Cum. Bull. 435. This, however, does not mean that 
§ 6501 should be read to produce the same result in each of 
the two situations. From the language employed in the re-
spective subsections of §6501, we conclude that Congress in-
tended different limitations results. Section 6501(c)(3) ap-
plies to a “failure to file a return.” It makes no reference to 
a failure to file a timely return (cf. §§ 6651(a)(1) and 7203), nor 
does it speak of a fraudulent failure to file. The section liter-
ally becomes inapplicable once a return has been filed. Sec-
tion 6501(c)(1), in contrast, applies in the case of “a false or 
fraudulent return.” The fact that a fraudulent filer subse-
quently submits an amended return does not make the case 
any less one of a false or fraudulent return. Thus, although 
there may be some initial superficial plausibility to this ar-
gument on the part of petitioners, we conclude that the argu-
ment cannot prevail. If the result contended for by petition-
ers is to be the rule, Congress must make it so in clear and 
unmistakable language.11

The judgment of the Court of Appeals in each of these 
cases is affirmed.

It is so ordered.

Justic e  Steven s , dissenting.
The plain language of § 6501(c)(1) of the Internal Revenue 

Code conveys a different message to me than it does to the 

11 See generally Brennan, The Uncertain Status of Amended Tax Re-
turns, 7 Rev. of Taxation of Individuals 235, 252-264 (1983).
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Court. That language is clear enough: “In the case of a false 
or fraudulent return with the intent to evade tax, the tax 
may be assessed, or a proceeding in court for collection of 
such tax may be begun without assessment, at any time.” 
26 U. S. C. § 6501(c)(1). What is not clear to me is why this 
is a case of “a false or fraudulent return.”

In both cases before the Court, the Commissioner as-
sessed deficiencies based on concededly nonfraudulent re-
turns. The taxpayers’ alleged prior fraud was not the basis 
for the Commissioner’s action. Indeed, whether or not the 
Commissioner was obligated to accept petitioners’ amended 
returns, he in fact elected to do so and to use them as the 
basis for his assessment.1 When the Commissioner initiates 
a deficiency proceeding on the basis of a nonfraudulent re-
turn, I do not believe that the resulting case is one “of a false 
or fraudulent return.”

The purpose of the statute supports this reading. The 
original version of § 6501(c) was enacted in 1921. It was true 
in 1921, as it is today, that the fraudulent concealment of the 
facts giving rise to a claim tolled the controlling statute of 
limitations until full disclosure was made. Fraud did not en-
tirely repeal the bar of limitations; rather the period of limita-
tions simply did not begin to run until the fraud was discov-
ered, or at least discoverable. See, e. g., Exploration Co. v. 
United States, 247 U. S. 435 (1918). Moreover, this Court 
soon ruled that if a return constitutes an honest and genuine 
attempt to satisfy the law, it is sufficient to commence the 
running of the statute of limitations. Zellerbach Paper Co. 
v. Helvering, 293 U. S. 172 (1934).1 2 The Court has sub-
sequently adhered to this position. See Commissioner v.

1 Applicable regulations indicate that the amended returns filed by peti-
tioners must be the basis for his assessment. See Treas. Reg. § 301.6211- 
1(a), 26 CFR § 301.6211-l(a) (1983).

2 See also Florsheim Bros. Co. v. United States, 280 U. S. 453, 462 
(1930).



BADARACCO v. COMMISSIONER 403

386 Stev ens , J., dissenting

Lane-Wells Co., 321 U. S. 219 (1944); Germantown Trust Co. 
v. Commissioner, 309 U. S. 304 (1940). For example, the 
Court has construed another portion of the statute, dealing 
with underreporting of income, as inapplicable to returns 
which disclose the facts forming the basis for the deficiency.

“We think that in enacting [the statute] Congress mani-
fested no broader purpose than to give the Commissioner 
an additional two years to investigate tax returns in 
cases where, because of a taxpayer’s omission to report 
some taxable item, the Commissioner is at a special dis-
advantage in detecting errors. In such instances the 
return on its face provides no clue as to the existence 
of the omitted item. On the other hand, when, as here, 
the understatement of a tax arises from an error in re-
porting an item disclosed on the face of the return the 
Commissioner is at no such disadvantage.” Colony, Inc. 
n . Commissioner, 357 U. S. 28, 36 (1958).

In light of the purposes and common-law background of the 
statute, as well as this Court’s previous treatment of what 
a “return” sufficient to commence the running of the limita-
tions period is, it seems apparent that an assessment based 
on a nonfraudulent amended return does not fall within 
§ 6501(c)(1). Once the amended return is filed the rationale 
for disregarding the limitations period is absent. The period 
of concealment is over, and under general common-law prin-
ciples the limitations period should begin to run.3 The filing 
of the return means that the Commissioner is no longer under 
any disadvantage; full disclosure has been made and there is 
no reason why he cannot assess a deficiency within the statu-
tory period.

3 It is axiomatic that statutes in derogation of the common law should be 
narrowly construed, as the Court pointed out earlier this Term. See Nor-
folk Redevelopment & Housing Authority v. Chesapeake & Potomac Tel. 
Co., ante, at 35-36.
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The 1921 statute read as follows:
“[IJn the case of a false or fraudulent return with intent 
to evade tax, or of a failure to file a required return, the 
amount of tax due may be determined, assessed, and col-
lected, and a suit or proceeding for the collection of such 
amount may be begun, at any time after it becomes due.” 
Revenue Act of 1921, § 250(d), 42 Stat. 265.

Under this statute, the filing of a fraudulent return had no 
greater effect on the limitations period than the filing of no 
return at all. In either case, since the relevant facts had not 
been disclosed to the Commissioner, the proper tax could be 
assessed “at any time.” In 1954 the statute was bifurcated; 
the provisions relating to a failure to file were placed into 
§ 6501(c)(3).4 The legislative history of this revision indi-
cates that the division was not intended to change the stat-
ute’s meaning.5 This history supports petitioners’ reading 
of the statute. Fraudulent returns were treated the same as 
no return at all since neither gives the Commissioner an ade-
quate basis to attempt an assessment. Once that basis is 
provided, however, the statute is inapplicable; it is no longer 
a “case of a false or fraudulent return.”

The Commissioner practically concedes as much since he 
agrees with the ruling in Bennett v. Commissioner, 30 T. C. 
114 (1958), acq., 1958-2 Cum. Bull. 3, that if the taxpayer 
fraudulently fails to file a return, the limitations period 
nevertheless begins to run once a nonfraudulent return is 
filed. See also Rev. Rul. 79-178, 1979-1 Cum. Bull. 435. 
Yet there is nothing in the history of this statute indicating 
that Congress intended a bifurcated reading of a simple stat-
utory command. There is certainly no logical reason sup-
porting such a result; the Commissioner is if anything under

4 “In the case of failure to file a return, the tax may be assessed, or a 
proceeding in court for the collection of such tax may be begun without 
assessment, at any time.” 26 U. S. C. § 6501(c)(3).

5See S. Rep. No. 1622, 83d Cong., 2d Sess., 583-585 (1954); H. R. Rep. 
No. 1337, 83d Cong., 2d Sess., A413-A414 (1954).
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a greater disadvantage when the taxpayer originally filed no 
return at all, since at least in the (c)(1) situation the Commis-
sioner can compare the two returns. If the Commissioner 
can assess a deficiency within three years when no return 
was previously filed, he can do the same if the original return 
was fraudulent.6

Whatever the correct standard for construing a statute of 
limitations when it operates against the Government, see 
ante, at 391-392, surely the presumption ought to be that 
some limitations period is applicable.

“It probably would be all but intolerable, at least Con-
gress has regarded it as ill-advised, to have an income 
tax system under which there never would come a day of 
final settlement and which required both the taxpayer 
and the Government to stand ready forever and a day to 
produce vouchers, prove events, establish values and re-
call details of all that goes into an income tax contest. 
Hence, a statute of limitation is an almost indispensable 

6 The Court attempts to justify its position by reference to § 6501(e) 
(1)(A), which provides a 6-year limitations period for a taxpayer who 
nonfraudulently omits more than 25% of his or her gross income, noting 
that the taxpayer cannot escape this extended period by filing an amended 
return. Ante, at 395-396. However, this Court has never so held; the 
majority justifies its position only by assuming its conclusion as to the 
correct construction of § 6501(e)(1)(A), an issue not before the Court. 
The Court cites only two old Tax Court decisions neither of which considers 
the arguments advanced by petitioners here. See Houston v. Commis-
sioner, 38 T. C. 486 (1962); Goldring v. Commissioner, 20 T. C. 79 (1953). 
Moreover, it is incorrect that the taxpayer who files a fraudulent return 
is in a better position than the taxpayer who innocently understates his 
income by more than 25%, since the former is subject to criminal penalties 
under a 6-year statute of limitations. See 26 U. S. C. §6531. He is 
also subject to a 50% penalty. See 26 U. S. C. § 6653(b). Thus, both 
taxpayers face the same limitations period, though the sanctions faced by 
the former are much more severe. Finally, the Commissioner is in no 
position to rely on a disparity of treatment between two separate parts of 
the statute, §§ 6501(c)(1) and 6501(e)(1)(A), since he is willing to tolerate 
disparate treatment between (c)(1) and (c)(3), which have the same statu-
tory origin and purpose.
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element of fairness as well as of practical administration 
of an income tax policy.” Rothensies v. Electric Storage 
Battery Co., 329 U. S. 296, 301 (1946).

However, under the Commissioner’s position, adopted by the 
Court today, no limitations period will ever apply to the Com-
missioner’s actions, despite petitioners’ attempts to provide 
him with all the information necessary to make a timely 
assessment.

“Respondent would leave the statute open for that por-
tion of eternity concurrent with the taxpayer’s life, 
whether he lives 3 score and 10 or as long as Methuselah. 
In most religions, one can repent and be saved, but in 
the peculiar tax theology of respondent, no act of con-
trition will suffice to prevent the statute from running 
in perpetuity. Merely to state the proposition is to re-
fute it, unless some very compelling reasons of policy 
require visiting this absurdity on the taxpayer.” Klemp 
v. Commissioner, 77 T. C. 201, 207 (1981) (Wilbur, J., 
concurring).7

If anything, considerations of tax policy argue against the 
result reached by the Court today. In a system based on 
voluntary compliance, it is crucial that some incentive be 
given to persons to reveal and correct past fraud. Yet the 
rule announced by the Court today creates no such incentive; 
a taxpayer gets no advantage at all by filing an honest return. 
Not only does the taxpayer fail to gain the benefit of a limita-
tions period, but at the same time he gives the Commissioner 
additional information which can be used against him at any 
time. Since the amended return will not give the taxpayer a 
defense in a criminal or civil fraud action, see ante, at 394,

7 Even Judge Wilbur’s estimation of the sweep of the Commissioner’s 
position may be too modest, for under § 6901(c)(1) the Commissioner is en-
titled to assess deficiencies against a taxpayer’s beneficiaries after his or 
her death for one year after the limitations period runs. Since the limita-
tions period will never run, the Commissioner may presumably hound a 
taxpayer’s beneficiaries and their descendants in perpetuity.
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there is no reason at all for a taxpayer to correct a fraudu-
lent return. Apparently the Court believes that taxpayers 
should be advised to remain silent, hoping the fraud will go 
undetected, rather than to make full disclosure in a proper re-
turn. I cannot believe that Congress intended such a result.8

I respectfully dissent.

8 The Court also argues that the Commissioner cannot be expected to 
comply with a limitations period since his civil investigation will be ham-
pered if he has referred the fraud case to the Department of Justice for 
criminal prosecution. Ante, at 399. If that is the problem, however, then 
in an appropriate case the limitations period could be tolled during the 
pendency of the criminal investigation. Tolling during periods in which an 
action could not reasonably have been brought is much more in accord with 
usual limitations principles than the result the Court reaches today. Addi-
tionally, the conflicting demands of dual civil and criminal investigations 
are evidently no obstacle to the Commissioner in the fraudulent-failure-to- 
file context, since the Commissioner there is able to live with a 3-year limi-
tations period. In any event, the need to conduct criminal investigations, 
which in all events must end or result in an indictment within six years, 
does not justify the power to assess deficiencies in perpetuity, and even 
in cases, such as No. 82-1509, where no reference to the Department of 
Justice is ever made.
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DONOVAN, SECRETARY OF LABOR, ET AL. v. 
LONE STEER, INC.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF NORTH DAKOTA

No. 82-1684. Argued November 29, 1983—Decided January 17, 1984

The Secretary of Labor (Secretary) is authorized by § 11(a) of the Fair 
Labor Standards Act of 1938 (FLSA) to investigate and gather data re-
garding wages, hours, and other conditions of employment to determine 
whether an employer is violating the Act, and by § 9 to subpoena wit-
nesses and documentary evidence relating to any matter under investi-
gation. Pursuant to these provisions, a Department of Labor official, 
upon entering appellee motel and restaurant, served an administrative 
subpoena duces tecum on one of appellee’s employees, directing the em-
ployee to appear at the regional Wage and Hour Office with certain pay-
roll and sales records. Appellee refused to comply with the subpoena 
and sought declaratory and injunctive relief in Federal District Court, 
claiming that the subpoena constituted an unlawful search and seizure in 
violation of the Fourth Amendment. The District Court held that, al-
though the Secretary had complied with the applicable FLSA provisions 
in issuing the subpoena, enforcement of the subpoena would violate the 
Fourth Amendment because the Secretary had not previously obtained a 
judicial warrant.

Held: The subpoena duces tecum did not violate the Fourth Amendment. 
Oklahoma Press Publishing Co. v. Walling, 327 U. S. 186, controlling. 
An entry into the public lobby of a motel and restaurant for the purpose 
of serving an administrative subpoena is not the sort of governmental act 
that is forbidden by that Amendment. Here, the subpoena itself did not 
authorize either entry or inspection of appellee’s premises but merely 
directed appellee to produce certain wage and hour records, and no 
nonconsensual entry into areas not open to the public was made. Mar-
shall v. Barlow’s, Inc., 436 U. S. 307, and Camara v. Municipal Court, 
387 U. S. 523, distinguished. While a subpoenaed employer, in an ac-
tion in federal district court, may question the reasonableness of a sub-
poena before suffering any penalties for refusing to comply with it, the 
available defenses do not include the right to insist upon a judicial war-
rant as a condition precedent to a valid subpoena. Pp. 413-416.

Reversed.

Rehn qu ist , J., delivered the opinion for a unanimous Court.
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Alan I. Horowitz argued the cause for appellants. With 
him on the briefs were Solicitor General Lee, Deputy Solici-
tor General Geller, Karen I. Ward, and Charles I. Hadden.

Richard G. Peterson argued the cause for appellee. With 
him on the brief was James Patrick Barone*

Justi ce  Rehnq uis t  delivered the opinion of the Court.
Section 11(a) of the Fair Labor Standards Act of 1938 

(FLSA or Act), 52 Stat. 1066, 29 U. S. C. § 211(a), authorizes 
the Secretary of Labor to investigate and gather data regard-
ing wages, hours, and other conditions of employment to de-
termine whether an employer is violating the Act.1 Section 

*Briefs of amici curiae urging affirmance were filed for the National 
Restaurant Association by Robert W. Hartland; and for the Washington 
Legal Foundation by Daniel J. Popeo, Paul D. Kamenar, and Nicholas 
E. Calio.

Robert E. Williams, Douglas S. McDowell, and Stephen C. Yohay filed a 
brief for the Equal Employment Advisory Council as amicus curiae.

’Section 11(a), as set forth in 29 U. S. C. §211(a), provides:
“The Administrator or his designated representatives may investigate 
and gather data regarding the wages, hours, and other conditions and prac-
tices of employment in any industry subject to this chapter, and may enter 
and inspect such places and such records (and make such transcriptions 
thereof), question such employees, and investigate such facts, conditions, 
practices, or matters as he may deem necessary or appropriate to deter-
mine whether any person has violated any provision of this chapter, or 
which may aid in the enforcement of the provisions of this chapter. Ex-
cept as provided in section 212 of this title and in subsection (b) of this 
section, the Administrator shall utilize the bureaus and divisions of the 
Department of Labor for all the investigations and inspections necessary 
under this section. Except as provided in section 212 of this title, the Ad-
ministrator shall bring all actions under section 217 of this title to restrain 
violations of this chapter.”
Although § 11(a) grants investigatory authority specifically to the Wage 
and Hour Administrator, pursuant to Reorg. Plan No. 6 of 1950, 3 CFR 
1004 (1949-1953 comp.), 64 Stat. 1263, 5 U. S. C. App. p. 743, the func-
tions of all officers of the Department of Labor, including the Wage and 
Hour Administrator, are transferred to the Secretary of Labor, who may 
in turn delegate those functions.
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9 of the FLSA, 29 U. S. C. §209, empowers the Secretary 
of Labor to subpoena witnesses and documentary evidence 
relating to any matter under investigation.2 Pursuant to 
those provisions, an official of the Department of Labor 
served an administrative subpoena duces tecum on an em-
ployee of appellee Lone Steer, Inc., a motel and restaurant 
located in Steele, N. D. The subpoena directed an officer 
or agent of appellee with personal knowledge of appellee’s 
records to appear at the Wage and Hour Division of the 
United States Department of Labor in Bismarck, N. D., and

2 Section 9 of the FLSA provides that for the purpose of any hearing or 
investigation under the provisions of the Act, § 9 of the Federal Trade 
Commission Act of 1914, 38 Stat. 722, as amended, 15 U. S. C. §49, is 
made applicable “to the jurisdiction, powers, and duties of the Adminis-
trator, the Secretary of Labor and the industry committees.” Section 9 of 
the Federal Trade Commission Act of 1914, as set forth in 15 U. S. C. § 49, 
provides in pertinent part:
“[T]he Commission, or its duly authorized agent or agents, shall at all rea-
sonable times have access to, for the purpose of examination, and the right 
to copy any documentary evidence of any person, partnership, or corpora-
tion being investigated or proceeded against; and the Commission shall 
have power to require by subpoena the attendance and testimony of wit-
nesses and the production of all such documentary evidence relating to any 
matter under investigation. Any member of the Commission may sign 
subpoenas, and members and examiners of the Commission may adminis-
ter oaths and affirmations, examine witnesses, and receive evidence.

“Such attendance of witnesses, and the production of such documentary 
evidence, may be required from any place in the United States, at any des-
ignated place of hearing. And in case of disobedience to a subpoena the 
Commission may invoke the aid of any court of the United States in requir-
ing the attendance and testimony of witnesses and the production of docu-
mentary evidence.

“Any of the district courts of the United States within the jurisdiction of 
which such inquiry is carried on may, in case of contumacy or refusal to 
obey a subpoena issued to any person, partnership, or corporation issue an 
order requiring such person, partnership, or corporation to appear before 
the Commission, or to produce documentary evidence if so ordered, or to 
give evidence touching the matter in question; and any failure to obey such 
order of the court may be punished by such court as a contempt thereof.”
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to produce certain payroll and sales records. In an action 
filed by appellee to challenge the validity of the subpoena, the 
District Court for the District of North Dakota held that, 
although the Secretary of Labor had complied with the appli-
cable provisions of the FLSA in issuing the subpoena, en-
forcement of the subpoena would violate the Fourth Amend-
ment of the United States Constitution because the Secretary 
had not previously obtained a judicial warrant. We noted 
probable jurisdiction of the Secretary’s appeal, 462 U. S. 
1105 (1983), and we now reverse the judgment of the District 
Court.

On January 6, 1982, Al Godes, a Compliance Officer with 
the Wage and Hour Division of the Department of Labor, 
telephoned Susanne White, appellee’s manager, to inform her 
that he intended to begin an investigation of appellee the 
following morning and to request that she have available for 
inspection payroll records for all employees for the past two 
years. White telephoned Godes later that day to inform him 
that it would not be convenient to conduct the inspection on 
the following morning. After some preliminary skirmishing 
between the parties, during which appellee inquired about 
the scope and reason for the proposed investigation and ap-
pellants declined to provide specific information, Godes and 
Gerald Hill, Assistant Area Director from the Wage and 
Hour Division in Denver, arrived at appellee’s premises on 
February 2, 1982, for the purpose of conducting the investi-
gation. After waiting for White, Godes served the adminis-
trative subpoena at issue here on one of appellee’s other 
employees. The subpoena was directed to any employee of 
appellee having custody and personal knowledge of the rec-
ords specifically described therein, records which appellee 
was required by law to maintain. See 29 CFR §§ 516.2(a), 
516.5(c) (1983). The subpoena directed the employee to 
appear with those records at the Wage and Hour Division of 
the Department of Labor in Bismarck, N. D.
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Appellee refused to comply with the subpoena and sought 
declaratory and injunctive relief in the District Court, claim-
ing that the subpoena constituted an unlawful search and 
seizure in violation of the Fourth Amendment. Appellants 
counterclaimed for enforcement of the subpoena. The Dis-
trict Court concluded that the actions of appellants in issuing 
the administrative subpoena “unquestionably comport with 
the provisions of the Fair Labor Standards Act, as amended, 
29 U. S. C. §201, et seq.” App. A to Juris. Statement 6a. 
Relying on our decision in Marshall v. Barlow's, Inc., 436 
U. S. 307 (1978), however, the District Court held that the 
applicable provisions of the FLSA violate the Fourth Amend-
ment insofar as they authorize the Secretary of Labor to 
issue an administrative subpoena without previously having 
obtained a judicial warrant. In Barlow's this Court declared 
unconstitutional the provisions of the Occupational Safety 
and Health Act of 1970 (OSHA) which authorized inspectors 
to enter an employer’s premises without a warrant to conduct 
inspections of work areas. The District Court rejected ap-
pellants’ arguments that Barlow's is not dispositive of the 
issue here by stating:

“It is reasonable to conclude that the exigencies of an 
entry upon commercial premises for the purpose of con-
ducting a safety and health inspection designed to pro-
tect the personal well-being of employees supply more 
compelling bases for proceeding without a warrant than 
the circumstances presented here, where entry is sought 
for the purpose of determining compliance with wage 
and hour regulations. The reasoning of the Supreme 
Court in Barlow's applies with equal—if not greater— 
force in the instant situation.

“In sum, I hold that the Secretary of Labor may not 
proceed to enter upon the premises of Lone Steer, Inc., 
for the purpose of inspecting its records under Section  
11 of the Fair Labor Standards Act without first having
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obtained a valid warrant.” App. A to Juris. Statement 
8a.3

We think that the District Court undertook to decide a case 
not before it when it held that appellants may not “enter upon 
the premises” of appellee to inspect its records without first 
having obtained a warrant. The only “entry” upon appel-
lee’s premises by appellants, so far as the record discloses, is 
that of Godes on February 2, 1982, when he and Gerald Hill 
entered the motel and restaurant to attempt to conduct an 
investigation. The stipulation of facts entered into by the 
parties, App. 11-17, and incorporated into the opinion of the 
District Court, App. A to Juris. Statement 2a-8a, describe 
what happened next:

“They asked for Ms. White and were told she was not 
available but expected shortly. They were offered some 
coffee, and waited in the lobby area. After 20-30 min-
utes, when Ms. White had not appeared, Mr. Godes 
served an Administrative Subpoena Duces Tecum on 
employee Karen Arnold.” App. 15.

An entry into the public lobby of a motel and restaurant for 
the purpose of serving an administrative subpoena is scarcely 
the sort of governmental act which is forbidden by the 
Fourth Amendment. The administrative subpoena itself did 
not authorize either entry or inspection of appellee’s prem-
ises; it merely directed appellee to produce relevant wage 
and hour records at appellants’ regional office some 25 miles 
away.

3 Because the District Court’s order seemed only to bar “entry” onto ap-
pellee’s premises, appellants filed a motion to alter or amend the judgment, 
arguing that the District Court’s order did “not address the relief sought 
by the Secretary.” App. A to Juris. Statement 15a. They sought to 
amend the District Court’s order so as to compel appellee to produce docu-
ments at appellants’ Bismarck office, emphasizing that compliance with 
such an order would not require an “entry” onto appellee’s premises. The 
District Court denied the motion without opinion. Id., at 13a-14a.
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The governmental actions which required antecedent ad-
ministrative warrants in Marshall v. Barlow’s, Inc., supra, 
and Camara n . Municipal Court, 387 U. S. 523 (1967), are 
quite different from the governmental action in this case. 
In Barlow’s an OSHA inspector sought to conduct a search 
of nonpublic working areas of an electrical and plumbing 
installation business. In Camara a San Francisco housing 
inspector sought to inspect the premises of an apartment 
building in that city. See also See v. City of Seattle, 387 
U. S. 541 (1967) (involving a similar search by a fire inspector 
of commercial premises). In each case, this Court held that 
an administrative warrant was required before such a search 
could be conducted without the consent of the owner of the 
premises.

It is plain to us that those cases turned upon the effort 
of the government inspectors to make nonconsensual entries 
into areas not open to the public. As we have indicated, no 
such entry was made by appellants in this case. Thus the 
enforceability of the administrative subpoena duces tecum at 
issue here is governed, not by our decision in Barlow’s as the 
District Court concluded, but rather by our decision in Okla-
homa Press Publishing Co. v. Walling, 327 U. S. 186 (1946). 
In Oklahoma Press the Court rejected an employer’s claim 
that the subpoena power conferred upon the Secretary of 
Labor by the FLSA violates the Fourth Amendment.

“The short answer to the Fourth Amendment objec-
tions is that the records in these cases present no question 
of actual search and seizure, but raise only the question 
whether orders of court for the production of specified 
records have been validly made; and no sufficient show-
ing appears to justify setting them aside. No officer 
or other person has sought to enter petitioners’ premises 
against their will, to search them, or to seize or examine 
their books, records or papers without their assent, other-
wise than pursuant to orders of court authorized by law
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and made after adequate opportunity to present objec-
tions . . . .” Id., at 195 (footnotes omitted).

We cited Oklahoma Press with approval in See v. City of 
Seattle, supra, a companion case to Camara, and described 
the constitutional requirements for administrative subpoenas 
as follows:

“It is now settled that, when an administrative agency 
subpoenas corporate books or records, the Fourth Amend-
ment requires that the subpoena be sufficiently limited 
in scope, relevant in purpose, and specific in directive so 
that compliance will not be unreasonably burdensome.” 
See v. City of Seattle, supra, at 544 (footnote omitted).

See also United States v. Morton Salt Co., 338 U. S. 632, 
652-653 (1950).

Thus although our cases make it clear that the Secretary of 
Labor may issue an administrative subpoena without a war-
rant, they nonetheless provide protection for a subpoenaed 
employer by allowing him to question the reasonableness of 
the subpoena, before suffering any penalties for refusing to 
comply with it, by raising objections in an action in district 
court. See v. City of Seattle, supra, at 544-545; Oklahoma 
Press, supra, at 208-209. Our holding here, which simply 
reaffirms our holding in Oklahoma Press, in no way leaves an 
employer defenseless against an unreasonably burdensome 
administrative subpoena requiring the production of docu-
ments. We hold only that the defenses available to an em-
ployer do not include the right to insist upon a judicial 
warrant as a condition precedent to a valid administrative 
subpoena.

Appellee insists that “[t]he official inspection procedure 
used by the appellants reveal[s] that the use of the adminis-
trative subpoena is inextricably intertwined with the entry 
process,” Brief for Appellee 11, and states that it is appel-
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lants’ established policy to seek entry inspections by ex-
pressly relying on its inspection authority under §11 of 
the FLSA. Id., at 12. We need only observe that no non- 
consensual entry into protected premises was involved in this 
case.

The judgment of the District Court is accordingly
Reversed.
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Petitioner Sony Corp, manufactures home video tape recorders (VTR’s), 
and markets them through retail establishments, some of which are also 
petitioners. Respondents own the copyrights on some of the television 
programs that are broadcast on the public airwaves. Respondents 
brought an action against petitioners in Federal District Court, alleging 
that VTR consumers had been recording some of respondents’ copy-
righted works that had been exhibited on commercially sponsored tele-
vision and thereby infringed respondents’ copyrights, and further that 
petitioners were liable for such copyright infringement because of their 
marketing of the VTR’s. Respondents sought money damages, an equi-
table accounting of profits, and an injunction against the manufacture 
and marketing of the VTR’s. The District Court denied respondents all 
relief, holding that noncommercial home use recording of material broad-
cast over the public airwaves was a fair use of copyrighted works and did 
not constitute copyright infringement, and that petitioners could not be 
held liable as contributory infringers even if the home use of a VTR was 
considered an infringing use. The Court of Appeals reversed, holding 
petitioners liable for contributory infringement and ordering the District 
Court to fashion appropriate relief.

Held: The sale of the VTR’s to the general public does not constitute con-
tributory infringement of respondents’ copyrights. Pp. 428-456.

(a) The protection given to copyrights is wholly statutory, and, in a 
case like this, in which Congress has not plainly marked the course to be 
followed by the judiciary, this Court must be circumspect in construing 
the scope of rights created by a statute that never contemplated such a 
calculus of interests. Any individual may reproduce a copyrighted work 
for a “fair use”; the copyright owner does not possess the exclusive right 
to such a use. Pp. 428-434.

(b) Kalem Co. v. Harper Brothers, 222 U. S. 55, does not support re-
spondents’ novel theory that supplying the “means” to accomplish an in-
fringing activity and encouraging that activity through advertisement 
are sufficient to establish liability for copyright infringement. This case 
does not fall in the category of those in which it is manifestly just to 
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impose vicarious liability because the “contributory” infringer was in a 
position to control the use of copyrighted works by others and had au-
thorized the use without permission from the copyright owner. Here, 
the only contact between petitioners and the users of the VTR’s occurred 
at the moment of sale. And there is no precedent for imposing vicarious 
liability on the theory that petitioners sold the VTR’s with construc-
tive knowledge that their customers might use the equipment to make 
unauthorized copies of copyrighted material. The sale of copying equip-
ment, like the sale of other articles of commerce, does not constitute 
contributory infringement if the product is widely used for legitimate, 
unobjectionable purposes, or, indeed, is merely capable of substantial 
noninfringing uses. Pp. 434-442.

(c) The record and the District Court’s findings show (1) that there is a 
significant likelihood that substantial numbers of copyright holders who 
license their works for broadcast on free television would not object to 
having their broadcast time-shifted by private viewers (i. e., recorded at 
a time when the VTR owner cannot view the broadcast so that it can be 
watched at a later time); and (2) that there is no likelihood that time-
shifting would cause nonminimal harm to the potential market for, or the 
value of, respondents’ copyrighted works. The VTR’s are therefore ca-
pable of substantial noninfringing uses. Private, noncommercial time-
shifting in the home satisfies this standard of noninfringing uses both 
because respondents have no right to prevent other copyright holders 
from authorizing such time-shifting for their programs, and because the 
District Court’s findings reveal that even the unauthorized home time-
shifting of respondents’ programs is legitimate fair use. Pp. 442-456.

659 F. 2d 963, reversed.

Stev ens , J., delivered the opinion of the Court in which Burg er , C. J., 
and Brenn an , Whit e , and O’Conno r , JJ., joined. Bla ckm un , J., filed 
a dissenting opinion in which Marsh al l , Powe ll , and Rehn qu ist , JJ., 
joined, post, p. 457.

Dean C. Dunlavey reargued the cause for petitioners. 
With him on the briefs were Donald E. Sloan and Marshall 
Rutter.

Stephen A. Kroft reargued the cause for respondents. 
With him on the brief was Sondra E. B er chin.*

*Briefs of amici curiae urging reversal were filed for the Virginia Citi-
zens’ Consumer Council, Inc., et al. by William A. Dobrovir; for the Amer-
ican Library Association by Newton N. Minow; for the Consumer Elec-
tronics Group by J. Edward Day; for the Educators Ad Hoc Committee on 
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Justic e  Stevens  delivered the opinion of the Court.
Petitioners manufacture and sell home video tape record-

ers. Respondents own the copyrights on some of the tele-

Copyright Law by Michael H. Cardozo, August W. Steinhilber, and Gwen-
dolyn H. Gregory; for General Electric Co. et al. by Alfred B. Engelberg, 
Morton Amster, Jesse Rothstein, and Joel E. Lutzker; for Hitachi, Ltd., 
et al. by John W. Armagost and Craig B. Jorgensen; for McCann- 
Erickson, Inc., et al. by John A. Donovan, A. Howard Matz, and David 
Fleischer; for Minnesota Mining and Manufacturing Co. et al. by Sidney A. 
Diamond and Grier Curran Raclin; for the National Retail Merchants As-
sociation by Peter R. Stem, Theodore S. Steingut, and Robert A. Weiner; 
for Sanyo Electric, Inc., by Anthony Liebig; for Sears, Roebuck and Co. 
by Max L. Gillam and Mary E. Woytek; for TDK Electronics Co., Ltd., by 
Ko-Yung Tung and Adam Yarmolinsky; for Toshiba Corp, et al. by Don-
ald J. Zoeller and Herve Gouraige; for Pfizer Inc. by Steven C. Kany; and 
for Viare Publishing by Peter F. Marvin.

Briefs of amici curiae urging affirmance were filed for the Association of 
American Publishers, Inc., et al. by Charles H. Lieb and Jon A. Baum-
garten; for the Authors League of America, Inc., by Irwin Karp; for CBS 
Inc. by Lloyd N. Cutler, Louis R. Cohen, and George Vradenburg III; for 
Creators and Distributors of Programs by Stuart Robinowitz and Andrew 
J. Peck; for the International Alliance of Theatrical Stage Employees 
and Moving Picture Machine Operators of the United States and Canada, 
AFL-CIO, by Leo Geffner; for the Motion Picture Association of America, 
Inc., by Richard M. Cooper, Ellen S. Huvelle, and William Nix; for the 
National Music Publishers’ Association, Inc., by Jon A. Baumgarten; for 
the Recording Industry Association of America, Inc., by James F. Fitzpat-
rick, Cary H. Sherman, and Ernest S. Meyers; for Volunteer Lawyers for 
the Arts, Inc., by I. Fred Koenigsberg; and for the Writers Guild of Amer-
ica, West, Inc., et al. by Paul P. Selvin, Jerome B. Lurie, and Paul S. 
Berger.

Briefs of amici curiae were filed for the State of Missouri et al. by John 
Ashcroft, Attorney General of Missouri, and by the Attorneys General for 
their respective States as follows: Charles A. Graddick of Alabama, John 
Steven Clark of Arkansas, Michael J. Bowers of Georgia, Tany S. Hong of 
Hawaii, Tyrone C. Fahner of Illinois, Thomas J. Miller of Iowa, William 
J. Guste, Jr., of Louisiana, William A. Attain of Mississippi, Michael T. 
Greely of Montana, Rufus L. Edmisten of North Carolina, William J. 
Brown of Ohio, Jan Eric Cartwright of Oklahoma, Dennis J. Roberts II of 
Rhode Island, John J. Easton of Vermont, Gerald L. Baliles of Virginia, 
and Bronson C. La Follette of Wisconsin; and for the Committee on Copy-
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vision programs that are broadcast on the public airwaves. 
Some members of the general public use video tape recorders 
sold by petitioners to record some of these broadcasts, as 
well as a large number of other broadcasts. The question 
presented is whether the sale of petitioners’ copying equip-
ment to the general public violates any of the rights con-
ferred upon respondents by the Copyright Act.

Respondents commenced this copyright infringement ac-
tion against petitioners in the United States District Court 
for the Central District of California in 1976. Respondents 
alleged that some individuals had used Betamax video tape 
recorders (VTR’s) to record some of respondents’ copy-
righted works which had been exhibited on commercially 
sponsored television and contended that these individuals 
had thereby infringed respondents’ copyrights. Respond-
ents further maintained that petitioners were liable for the 
copyright infringement allegedly committed by Betamax con-
sumers because of petitioners’ marketing of the Betamax 
VTR’s.1 Respondents sought no relief against any Beta-
max consumer. Instead, they sought money damages and 
an equitable accounting of profits from petitioners, as well 
as an injunction against the manufacture and marketing of 
Betamax VTR’s.

After a lengthy trial, the District Court denied respond-
ents all the relief they sought and entered judgment for peti-
tioners. 480 F. Supp. 429 (1979). The United States Court 
of Appeals for the Ninth Circuit reversed the District Court’s 
judgment on respondents’ copyright claim, holding petition-
ers liable for contributory infringement and ordering the 
District Court to fashion appropriate relief. 659 F. 2d 963

right and Literary Property of the Association of the Bar of the City of 
New York by Michael S. Oberman and David H. Marks.

’The respondents also asserted causes of action under state law and 
§ 43(a) of the Trademark Act of 1946, 60 Stat. 441, 15 U. S. C. § 1125(a). 
These claims are not before this Court.
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(1981). We granted certiorari, 457 U. S. 1116 (1982); since 
we had not completed our study of the case last Term, we or-
dered reargument, 463 U. S. 1226 (1983). We now reverse.

An explanation of our rejection of respondents’ unprece-
dented attempt to impose copyright liability upon the distrib-
utors of copying equipment requires a quite detailed recita-
tion of the findings of the District Court. In summary, those 
findings reveal that the average member of the public uses a 
VTR principally to record a program he cannot view as it is 
being televised and then to watch it once at a later time. 
This practice, known as “time-shifting,” enlarges the tele-
vision viewing audience. For that reason, a significant 
amount of television programming may be used in this man-
ner without objection from the owners of the copyrights on 
the programs. For the same reason, even the two respond-
ents in this case, who do assert objections to time-shifting in 
this litigation, were unable to prove that the practice has im-
paired the commercial value of their copyrights or has cre-
ated any likelihood of future harm. Given these findings, 
there is no basis in the Copyright Act upon which respond-
ents can hold petitioners liable for distributing VTR’s to the 
general public. The Court of Appeals’ holding that respond-
ents are entitled to enjoin the distribution of VTR’s, to collect 
royalties on the sale of such equipment, or to obtain other 
relief, if affirmed, would enlarge the scope of respondents’ 
statutory monopolies to encompass control over an article of 
commerce that is not the subject of copyright protection. 
Such an expansion of the copyright privilege is beyond the 
limits of the grants authorized by Congress.

I
The two respondents in this action, Universal City Studios, 

Inc., and Walt Disney Productions, produce and hold the 
copyrights on a substantial number of motion pictures and 
other audiovisual works. In the current marketplace, they 
can exploit their rights in these works in a number of ways: 
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by authorizing theatrical exhibitions, by licensing limited 
showings on cable and network television, by selling syn-
dication rights for repeated airings on local television sta-
tions, and by marketing programs on prerecorded videotapes 
or videodiscs. Some works are suitable for exploitation 
through all of these avenues, while the market for other 
works is more limited.

Petitioner Sony manufactures millions of Betamax video 
tape recorders and markets these devices through numerous 
retail establishments, some of which are also petitioners in 
this action.2 Sony’s Betamax VTR is a mechanism consisting 
of three basic components: (1) a tuner, which receives elec-
tromagnetic signals transmitted over the television band of 
the public airwaves and separates them into audio and visual 
signals; (2) a recorder, which records such signals on a mag-
netic tape; and (3) an adapter, which converts the audio and 
visual signals on the tape into a composite signal that can be 
received by a television set.

Several capabilities of the machine are noteworthy. The 
separate tuner in the Betamax Enables it to record a broad-
cast off one station while the television set is tuned to another 
channel, permitting the viewer, for example, to watch two 
simultaneous news broadcasts by watching one “live” and re-
cording the other for later viewing. Tapes may be reused, ' 
and programs that have been recorded may be erased either 
before or after viewing. A timer in the Betamax can be used 
to activate and deactivate the equipment at predetermined

2The four retailers are Carter Hawley Hales Stores, Inc., Associated 
Dry Goods Corp., Federated Department Stores, Inc., and Henry’s Cam-
era Corp. The principal defendants are Sony Corporation, the manufac-
turer of the equipment, and its wholly owned subsidiary, Sony Corporation 
of America. The advertising agency of Doyle Dane Bemback, Inc., also 
involved in marketing the Betamax, is also a petitioner. An individual 
VTR user, William Griffiths, was named as a defendant in the District 
Court, but respondents sought no relief against him. Griffiths is not a 
petitioner. For convenience, we shall refer to petitioners collectively as 
Sony.
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times, enabling an intended viewer to record programs that 
are transmitted when he or she is not at home. Thus a per-
son may watch a program at home in the evening even 
though it was broadcast while the viewer was at work during 
the afternoon. The Betamax is also equipped with a pause 
button and a fast-forward control. The pause button, when 
depressed, deactivates the recorder until it is released, thus 
enabling a viewer to omit a commercial advertisement from 
the recording, provided, of course, that the viewer is present 
when the program is recorded. The fast-forward control 
enables the viewer of a previously recorded program to run 
the tape rapidly when a segment he or she does not desire to 
see is being played back on the television screen.

The respondents and Sony both conducted surveys of 
the way the Betamax machine was used by several hundred 
owners during a sample period in 1978. Although there 
were some differences in the surveys, they both showed that 
the primary use of the machine for most owners was “time-
shifting”—the practice of recording a program to view it once 
at a later time, and thereafter erasing it. Time-shifting en-
ables viewers to see programs they otherwise would miss 
because they are not at home, are occupied with other tasks, 
or are viewing a program on another station at the time of 
a broadcast that they desire to watch. Both surveys also 
showed, however, that a substantial number of interviewees 
had accumulated libraries of tapes.3 Sony’s survey indicated 

3 As evidence of how a VTR may be used, respondents offered the tes-
timony of William Griffiths. Griffiths, although named as an individual 
defendant, was a client of plaintiffs’ law firm. The District Court sum-
marized his testimony as follows:
“He owns approximately 100 tapes. When Griffiths bought his Betamax, 
he intended not only to time-shift (record, play-back and then erase) 
but also to build a library of cassettes. Maintaining a library, however, 
proved too expensive, and he is now erasing some earlier tapes and reusing 
them.

“Griffiths copied about 20 minutes of a Universal motion picture called 
‘Never Give An Inch,’ and two episodes from Universal television series
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that over 80% of the interviewees watched at least as much 
regular television as they had before owning a Betamax.4 Re-
spondents offered no evidence of decreased television viewing 
by Betamax owners.5

Sony introduced considerable evidence describing televi-
sion programs that could be copied without objection from 
any copyright holder, with special emphasis on sports, reli-
gious, and educational programming. For example, their 
survey indicated that 7.3% of all Betamax use is to record 
sports events, and representatives of professional baseball, 
football, basketball, and hockey testified that they had no ob-
jection to the recording of their televised events for home 
use.6

entitled ‘Baa Baa Black Sheep’ and ‘Holmes and Yo Yo.’ He would have 
erased each of these but for the request of plaintiffs’ counsel that it be kept. 
Griffiths also testified that he had copied but already erased Universal 
films called ‘Alpha Caper’ (erased before anyone saw it) and ‘Amelia Ear-
hart.’ At the time of his deposition Griffiths did not intend to keep any 
Universal film in his library.

“Griffiths has also recorded documentaries, news broadcasts, sporting 
events and political programs such as a rerun of the Nixon/Kennedy 
debate.” 480 F. Supp. 429, 436-437 (1979).
Four other witnesses testified to having engaged in similar activity.

“The District Court summarized some of the findings in these surveys 
as follows:
“According to plaintiffs’ survey, 75.4% of the VTR owners use their 
machines to record for time-shifting purposes half or most of the time. 
Defendants’ survey showed that 96% of the Betamax owners had used the 
machine to record programs they otherwise would have missed.
“When plaintiffs asked interviewees how many cassettes were in their li-
brary, 55.8% said there were 10 or fewer. In defendants’ survey, of the 
total programs viewed by interviewees in the past month, 70.4% had been 
viewed only that one time and for 57.9%, there were no plans for further 
viewing.” Id., at 438.

5 “81.9% of the defendants’ interviewees watched the same amount or 
more of regular television as they did before owning a Betamax. 83.2% 
reported their frequency of movie going was unaffected by Betamax.” 
Id., at 439.

6 See Defendants’ Exh. OT, Table 20; Tr. 2447-2450, 2480, 2486-2487, 
2515-2516, 2530-2534.
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Respondents offered opinion evidence concerning the fu-
ture impact of the unrestricted sale of VTR’s on the commer-
cial value of their copyrights. The District Court found, 
however, that they had failed to prove any likelihood of 
future harm from the use of VTR’s for time-shifting. 480 
F. Supp., at 469.
The District Court’s Decision

The lengthy trial of the case in the District Court con-
cerned the private, home use of VTR’s for recording pro-
grams broadcast on the public airwaves without charge to the 
viewer.7 No issue concerning the transfer of tapes to other 
persons, the use of home-recorded tapes for public perform-
ances, or the copying of programs transmitted on pay or 
cable television systems was raised. See id., at 432-433, 
442.

The District Court concluded that noncommercial home use 
recording of material broadcast over the public airwaves was 
a fair use of copyrighted works and did not constitute copy-
right infringement. It emphasized the fact that the material 
was broadcast free to the public at large, the noncommercial 
character of the use, and the private character of the activity 
conducted entirely within the home. Moreover, the court 
found that the purpose of this use served the public interest 
in increasing access to television programming, an interest 
that “is consistent with the First Amendment policy of pro-
viding the fullest possible access to information through the 
public airwaves. Columbia Broadcasting System, Inc. v. 
Democratic National Committee, 412 U. S. 94, 102.” Id., at 
454.8 Even when an entire copyrighted work was recorded, 

7 The trial also briefly touched upon demonstrations of the Betamax by 
the retailer petitioners which were alleged to be infringements by respond-
ents. The District Court held against respondents on this claim, 480 F. 
Supp., at 456-457, the Court of Appeals affirmed this holding, 659 F. 2d 
963, 976 (1981), and respondents did not cross-petition on this issue.

8 The court also found that this “access is not just a matter of conven-
ience, as plaintiffs have suggested. Access has been limited not simply by 
inconvenience but by the basic need to work. Access to the better pro-
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the District Court regarded the copying as fair use “because 
there is no accompanying reduction in the market for ‘plain-
tiff’s original work.’” Ibid.

As an independent ground of decision, the District Court 
also concluded that Sony could not be held liable as a con-
tributory infringer even if the home use of a VTR was consid-
ered an infringing use. The District Court noted that Sony 
had no direct involvement with any Betamax purchasers who 
recorded copyrighted works off the air. Sony’s advertising 
was silent on the subject of possible copyright infringement, 
but its instruction booklet contained the following statement:

“Television programs, films, videotapes and other ma-
terials may be copyrighted. Unauthorized recording of 
such material may be contrary to the provisions of the 
United States copyright laws.” Id., at 436.

The District Court assumed that Sony had constructive 
knowledge of the probability that the Betamax machine 
would be used to record copyrighted programs, but found 
that Sony merely sold a “product capable of a variety of 
uses, some of them allegedly infringing.” Id., at 461. It 
reasoned:

“Selling a staple article of commerce—e. g., a type-
writer, a recorder, a camera, a photocopying machine— 
technically contributes to any infringing use subse-
quently made thereof, but this kind of ‘contribution,’ if 
deemed sufficient as a basis for liability, would expand 
the theory beyond precedent and arguably beyond judi-
cial management.

“. .. Commerce would indeed be hampered if manufac-
turers of staple items were held liable as contributory in-
fringers whenever they ‘constructively’ knew that some 
purchasers on some occasions would use their product

gram has also been limited by the competitive practice of counterprogram-
ming.” 480 F. Supp., at 454.
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for a purpose which a court later deemed, as a matter of 
first impression, to be an infringement.” Ibid.

Finally, the District Court discussed the respondents’ 
prayer for injunctive relief, noting that they had asked for an 
injunction either preventing the future sale of Betamax ma-
chines, or requiring that the machines be rendered incapable 
of recording copyrighted works off the air. The court stated 
that it had “found no case in which the manufacturers, dis-
tributors, retailers and advertisers of the instrument en-
abling the infringement were sued by the copyright holders,” 
and that the request for relief in this case “is unique.” Id., 
at 465.

It concluded that an injunction was wholly inappropriate 
because any possible harm to respondents was outweighed by 
the fact that “the Betamax could still legally be used to 
record noncopyrighted material or material whose owners 
consented to the copying. An injunction would deprive the 
public of the ability to use the Betamax for this noninfringing 
off-the-air recording.” Id., at 468.

The Court of Appeals’ Decision
The Court of Appeals reversed the District Court’s judg-

ment on respondents’ copyright claim. It did not set aside 
any of the District Court’s findings of fact. Rather, it con-
cluded as a matter of law that the home use of a VTR was not 
a fair use because it was not a “productive use.”9 It there-
fore held that it was unnecessary for plaintiffs to prove any 
harm to the potential market for the copyrighted works, but 
then observed that it seemed clear that the cumulative effect 
of mass reproduction made possible by VTR’s would tend to 
diminish the potential market for respondents’ works. 659 
F. 2d, at 974.

9 “Without a ‘productive use,’ i. e. when copyrighted material is repro-
duced for its intrinsic use, the mass copying of the sort involved in this case 
precludes an application of fair use.” 659 F. 2d, at 971-972.
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On the issue of contributory infringement, the Court of Ap-
peals first rejected the analogy to staple articles of commerce 
such as tape recorders or photocopying machines. It noted 
that such machines “may have substantial benefit for some 
purposes” and do not “even remotely raise copyright prob-
lems.” Id., at 975. VTR’s, however, are sold “for the pri-
mary purpose of reproducing television programming” and 
“[v]irtually all” such programming is copyrighted material. 
Ibid. The Court of Appeals concluded, therefore, that VTR’s 
were not suitable for any substantial noninfringing use even 
if some copyright owners elect not to enforce their rights.

The Court of Appeals also rejected the District Court’s re-
liance on Sony’s lack of knowledge that home use constituted 
infringement. Assuming that the statutory provisions defin-
ing the remedies for infringement applied also to the non-
statutory tort of contributory infringement, the court stated 
that a defendant’s good faith would merely reduce his dam-
ages liability but would not excuse the infringing conduct. 
It held that Sony was chargeable with knowledge of the 
homeowner’s infringing activity because the reproduction of 
copyrighted materials was either “the most conspicuous use” 
or “the major use” of the Betamax product. Ibid.

On the matter of relief, the Court of Appeals concluded 
that “statutory damages may be appropriate” and that the 
District Court should reconsider its determination that an in-
junction would not be an appropriate remedy; and, referring 
to “the analogous photocopying area,” suggested that a con-
tinuing royalty pursuant to a judicially created compulsory 
license may very well be an acceptable resolution of the relief 
issue. Id., at 976.

II
Article I, §8, of the Constitution provides:

“The Congress shall have Power ... To Promote the 
Progress of Science and useful Arts, by securing for lim-
ited Times to Authors and Inventors the exclusive Right 
to their respective Writings and Discoveries.”
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The monopoly privileges that Congress may authorize are 
neither unlimited nor primarily designed to provide a special 
private benefit. Rather, the limited grant is a means by 
which an important public purpose may be achieved. It is 
intended to motivate the creative activity of authors and in-
ventors by the provision of a special reward, and to allow the 
public access to the products of their genius after the limited 
period of exclusive control has expired.

“The copyright law, like the patent statutes, makes re-
ward to the owner a secondary consideration. In Fox 
Film Corp. v. Doyal, 286 U. S. 123, 127, Chief Justice 
Hughes spoke as follows respecting the copyright mo-
nopoly granted by Congress, ‘The sole interest of the 
United States and the primary object in conferring the 
monopoly lie in the general benefits derived by the pub-
lic from the labors of authors.’ It is said that reward to 
the author or artist serves to induce release to the public 
of the products of his creative genius.” United States v. 
Paramount Pictures, Inc., 334 U. S. 131, 158 (1948).

As the text of the Constitution makes plain, it is Congress 
that has been assigned the task of defining the scope of the 
limited monopoly that should be granted to authors or to in-
ventors in order to give the public appropriate access to their 
work product. Because this task involves a difficult balance 
between the interests of authors and inventors in the control 
and exploitation of their writings and discoveries on the one 
hand, and society’s competing interest in the free flow of 
ideas, information, and commerce on the other hand, our pat-
ent and copyright statutes have been amended repeatedly.10

10 In its Report accompanying the comprehensive revision of the Copy-
right Act in 1909, the Judiciary Committee of the House of Represent-
atives explained this balance:

“The enactment of copyright legislation by Congress under the terms of 
the Constitution is not based upon any natural right that the author has in 
his writings, . . . but upon the ground that the welfare of the public will be
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From its beginning, the law of copyright has developed in 
response to significant changes in technology.* 11 Indeed, it 
was the invention of a new form of copying equipment—the 
printing press—that gave rise to the original need for copy-
right protection.12 Repeatedly, as new developments have

served and progress of science and useful arts will be promoted by securing 
to authors for limited periods the exclusive rights to their writings. . . .

“In enacting a copyright law Congress must consider . . . two questions: 
First, how much will the legislation stimulate the producer and so benefit 
the public; and, second, how much will the monopoly granted be detri-
mental to the public? The granting of such exclusive rights, under the 
proper terms and conditions, confers a benefit upon the public that out-
weighs the evils of the temporary monopoly.” H. R. Rep. No. 2222, 60th 
Cong., 2d Sess., 7 (1909).

11 Thus, for example, the development and marketing of player pianos 
and perforated rolls of music, see White-Smith Music Publishing Co. v. 
Apollo Co., 209 U. S. 1 (1908), preceded the enactment of the Copyright 
Act of 1909; innovations in copying techniques gave rise to the statutory 
exemption for library copying embodied in § 108 of the 1976 revision of the 
copyright law; the development of the technology that made it possible to 
retransmit television programs by cable or by micro wave systems, see 
Fortnightly Corp. v. United Artists Television, Inc., 392 U. S. 390 (1968), 
and Teleprompter Corp. v. Columbia Broadcasting System, Inc., 415 
U. S. 394 (1974), prompted the enactment of the complex provisions set 
forth in 17 U. S. C. § 111(d)(2)(B) and § 111(d)(5) (1982 ed.) after years of 
detailed congressional study, see Eastern Microwave, Inc. v. Doubleday 
Sports, Inc., 691 F. 2d 125, 129 (CA2 1982).

By enacting the Sound Recording Amendment of 1971, 85 Stat. 391, 
Congress also provided the solution to the “record piracy” problems that 
had been created by the development of the audio tape recorder. Sony 
argues that the legislative history of that Act, see especially H. R. Rep. 
No. 92-487, p. 7 (1971), indicates that Congress did not intend to prohibit 
the private home use of either audio or video tape recording equipment. 
In view of our disposition of the contributory infringement issue, we ex-
press no opinion on that question.

““Copyright protection became necessary with the invention of the 
printing press and had its early beginnings in the British censorship laws. 
The fortunes of the law of copyright have always been closely connected 
with freedom of expression, on the one hand, and with technological im-
provements in means of dissemination, on the other. Successive ages 
have drawn different balances among the interest of the writer in the con-
trol and exploitation of his intellectual property, the related interest of the 



SONY CORP. v. UNIVERSAL CITY STUDIOS, INC. 431

417 Opinion of the Court

occurred in this country, it has been the Congress that has 
fashioned the new rules that new technology made necessary. 
Thus, long before the enactment of the Copyright Act of 
1909, 35 Stat. 1075, it was settled that the protection given 
to copyrights is wholly statutory. Wheaton v. Peters, 8 Pet. 
591, 661-662 (1834). The remedies for infringement “are 
only those prescribed by Congress.” Thompson n . Hub-
bard, 131 U. S. 123, 151 (1889).

The judiciary’s reluctance to expand the protections af-
forded by the copyright without explicit legislative guidance 
is a recurring theme. See, e. g., Teleprompter Corp. v. 
Columbia Broadcasting System, Inc., 415 U. S. 394 (1974); 
Fortnightly Corp. v. United Artists Television, Inc., 392 
U. S. 390 (1968); White-Smith Music Publishing Co. v. 
Apollo Co., 209 U. S. 1 (1908); Williams & Wilkins Co. v. 
United States, 203 Ct. Cl. 74, 487 F. 2d 1345 (1973), aff’d 
by an equally divided Court, 420 U. S. 376 (1975). Sound 
policy, as well as history, supports our consistent deference 
to Congress when major technological innovations alter the 
market for copyrighted materials. Congress has the con-
stitutional authority and the institutional ability to accom-
modate fully the varied permutations of competing interests 
that are inevitably implicated by such new technology.

In a case like this, in which Congress has not plainly 
marked our course, we must be circumspect in construing the 
scope of rights created by a legislative enactment which 
never contemplated such a calculus of interests. In doing so, 
we are guided by Justice Stewart’s exposition of the correct 
approach to ambiguities in the law of copyright:

“The limited scope of the copyright holder’s statutory 
monopoly, like the limited copyright duration required 
by the Constitution, reflects a balance of competing 
claims upon the public interest: Creative work is to be 

publisher, and the competing interest of society in the untrammeled dis-
semination of ideas.” Foreword to B. Kaplan, An Unhurried View of 
Copyright vii-viii (1967).
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encouraged and rewarded, but private motivation must 
ultimately serve the cause of promoting broad public 
availability of literature, music, and the other arts. The 
immediate effect of our copyright law is to secure a fair 
return for an ‘author’s’ creative labor. But the ultimate 
aim is, by this incentive, to stimulate artistic creativity 
for the general public good. ‘The sole interest of the 
United States and the primary object in conferring the 
monopoly,’ this Court has said, ‘lie in the general bene-
fits derived by the public from the labors of authors.’ 
Fox Film Corp. v. Doyal, 286 U. S. 123, 127. See Ken-
dall v. Winsor, 21 How. 322, 327-328; Grant v. Ray-
mond, 6 Pet. 218, 241-242. When technological change 
has rendered its literal terms ambiguous, the Copyright 
Act must be construed in light of this basic purpose.” 
Twentieth Century Music Corp. v. Aiken, 422 U. S. 151, 
156 (1975) (footnotes omitted).

Copyright protection “subsists ... in original works of 
authorship fixed in any tangible medium of expression.” 17 
U. S. C. § 102(a) (1982 ed.). This protection has never ac-
corded the copyright owner complete control over all possible 
uses of his work.13 Rather, the Copyright Act grants the

13 See, e. g., White-Smith Music Publishing Co. n . Apollo Co., 209 U. S., 
at 19; cf. Deep South Packing Co. v. Laitram Corp., 406 U. S. 518, 
530-531 (1972). While the law has never recognized an author’s right to 
absolute control of his work, the natural tendency of legal rights to express 
themselves in absolute terms to the exclusion of all else is particularly pro-
nounced in the history of the constitutionally sanctioned monopolies of the 
copyright and the patent. See, e. g., United States v. Paramount Pic-
tures, Inc., 334 U. S. 131, 156-158 (1948) (copyright owners claiming right 
to tie license of one film to license of another under copyright law); Fox 
Film Corp. v. Doyal, 286 U. S. 123 (1932) (copyright owner claiming copy-
right renders it immune from state taxation of copyright royalties); Bobbs- 
Merrill Co. v. Straus, 210 U. S. 339, 349-351 (1908) (copyright owner 
claiming that a right to fix resale price of his works within the scope of his 
copyright); International Business Machines Corp. v. United States, 298
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copyright holder “exclusive” rights to use and to authorize 
the use of his work in five qualified ways, including repro-
duction of the copyrighted work in copies. § 106.* 14 All re-
productions of the work, however, are not within the exclu-
sive domain of the copyright owner; some are in the public 
domain. Any individual may reproduce a copyrighted work 
for a “fair use”; the copyright owner does not possess the 
exclusive right to such a use. Compare § 106 with § 107.

“Anyone who violates any of the exclusive rights of the 
copyright owner,” that is, anyone who trespasses into his 
exclusive domain by using or authorizing the use of the copy-
righted work in one of the five ways set forth in the statute, 
“is an infringer of the copyright.” § 501(a). Conversely, 
anyone who is authorized by the copyright owner to use the 
copyrighted work in a way specified in the statute or who 
makes a fair use of the work is not an infringer of the copy-
right with respect to such use.

The Copyright Act provides the owner of a copyright with 
a potent arsenal of remedies against an infringer of his work, 
including an injunction to restrain the infringer from violat-

U. S. 131 (1936) (patentees claiming right to tie sale of unpatented article 
to lease of patented device).

14 Section 106 of the Act provides:
“Subject to sections 107 through 118, the owner of copyright under this 

title has the exclusive rights to do and to authorize any of the following:
“(1) to reproduce the copyrighted work in copies or phonorecords;
“(2) to prepare derivative works based upon the copyrighted work;
“(3) to distribute copies or phonorecords of the copyrighted work to 

the public by sale or other transfer of ownership, or by rental, lease, or 
lending;

“(4) in the case of literary, musical, dramatic, and choreographic works, 
pantomimes, and motion pictures and other audiovisual works, to perform 
the copyrighted work publicly; and

“(5) in the case of literary, musical, dramatic, and choreographic works, 
pantomimes, and pictorial, graphic, or sculptural works, including the indi-
vidual images of a motion picture or other audiovisual work, to display the 
copyrighted work publicly.”
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ing his rights, the impoundment and destruction of all re-
productions of his work made in violation of his rights, a 
recovery of his actual damages and any additional profits re-
alized by the infringer or a recovery of statutory damages, 
and attorney’s fees. §§502-505.15

The two respondents in this case do not seek relief against 
the Betamax users who have allegedly infringed their copy-
rights. Moreover, this is not a class action on behalf of all 
copyright owners who license their works for television 
broadcast, and respondents have no right to invoke whatever 
rights other copyright holders may have to bring infringe-
ment actions based on Betamax copying of their works.16 As 
was made clear by their own evidence, the copying of the re-
spondents’ programs represents a small portion of the total 
use of VTR’s. It is, however, the taping of respondents’ 
own copyrighted programs that provides them with standing 
to charge Sony with contributory infringement. To prevail, 
they have the burden of proving that users of the Betamax 
have infringed their copyrights and that Sony should be held 
responsible for that infringement.

Ill
The Copyright Act does not expressly render anyone liable 

for infringement committed by another. In contrast, the

15 Moreover, anyone who willfully infringes the copyright to reproduce a 
motion picture for purposes of commercial advantage or private financial 
gain is subject to substantial criminal penalties, 17 U. S. C. § 506(a) (1982 
ed.), and the fruits and instrumentalities of the crime are forfeited upon 
conviction, § 506(b).

16 In this regard, we reject respondents’ attempt to cast this action as 
comparable to a class action because of the positions taken by amici with 
copyright interests and their attempt to treat the statements made by 
amici as evidence in this case. See Brief for Respondents 1, and n. 1, 6, 
52, 53, and n. 116. The stated desires of amici concerning the outcome of 
this or any litigation are no substitute for a class action, are not evidence in 
the case, and do not influence our decision; we examine an amicus curiae 
brief solely for whatever aid it provides in analyzing the legal questions 
before us.
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Patent Act expressly brands anyone who “actively induces 
infringement of a patent” as an infringer, 35 U. S. C. § 271(b), 
and further imposes liability on certain individuals labeled 
“contributory” infringers, § 271(c). The absence of such ex-
press language in the copyright statute does not preclude the 
imposition of liability for copyright infringements on certain 
parties who have not themselves engaged in the infringing 
activity.17 For vicarious liability is imposed in virtually all 
areas of the law, and the concept of contributory infringe-
ment is merely a species of the broader problem of identify-
ing the circumstances in which it is just to hold one individual 
accountable for the actions of another.

Such circumstances were plainly present in Kalem Co. v. 
Harper Brothers, 222 U. S. 55 (1911), the copyright decision 
of this Court on which respondents place their principal reli-
ance. In Kalem, the Court held that the producer of an un-
authorized film dramatization of the copyrighted book Ben 
Hur was liable for his sale of the motion picture to jobbers, 
who in turn arranged for the commercial exhibition of the 
film. Justice Holmes, writing for the Court, explained:

“The defendant not only expected but invoked by ad-
vertisement the use of its films for dramatic reproduc-

17 As the District Court correctly observed, however, “the lines between 
direct infringement, contributory infringement and vicarious liability are 
not clearly drawn . . . .” 480 F. Supp., at 457-458. The lack of clarity in 
this area may, in part, be attributable to the fact that an infringer is not 
merely one who uses a work without authorization by the copyright owner, 
but also one who authorizes the use of a copyrighted work without actual 
authority from the copyright owner.

We note the parties’ statements that the questions of Sony’s liability 
under the “doctrines” of “direct infringement” and “vicarious liability” are 
not nominally before this Court. Compare Brief for Respondents 9, n. 22, 
41, n. 90, with Reply Brief for Petitioners 1, n. 2. We also observe, how-
ever, that reasoned analysis of respondents’ unprecedented contributory 
infringement claim necessarily entails consideration of arguments and case 
law which may also be forwarded under the other labels, and indeed the 
parties to a large extent rely upon such arguments and authority in support 
of their respective positions on the issue of contributory infringement.
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tion of the story. That was the most conspicuous pur-
pose for which they could be used, and the one for which 
especially they were made. If the defendant did not 
contribute to the infringement it is impossible to do so 
except by taking part in the final act. It is liable on 
principles recognized in every part of the law.” Id., at 
62-63.

The use for which the item sold in Kalem had been “espe-
cially” made was, of course, to display the performance that 
had already been recorded upon it. The producer had per-
sonally appropriated the copyright owner’s protected work 
and, as the owner of the tangible medium of expression upon 
which the protected work was recorded, authorized that use 
by his sale of the film to jobbers. But that use of the film 
was not his to authorize: the copyright owner possessed the 
exclusive right to authorize public performances of his work. 
Further, the producer personally advertised the unau-
thorized public performances, dispelling any possible doubt 
as to the use of the film which he had authorized.

Respondents argue that Kalem stands for the proposition 
that supplying the “means” to accomplish an infringing activ-
ity and encouraging that activity through advertisement are 
sufficient to establish liability for copyright infringement. 
This argument rests on a gross generalization that cannot 
withstand scrutiny. The producer in Kalem did not merely 
provide the “means” to accomplish an infringing activity; the 
producer supplied the work itself, albeit in a new medium of 
expression. Sony in the instant case does not supply 
Betamax consumers with respondents’ works; respondents 
do. Sony supplies a piece of equipment that is generally 
capable of copying the entire range of programs that may 
be televised: those that are uncopyrighted, those that are 
copyrighted but may be copied without objection from the 
copyright holder, and those that the copyright holder would 
prefer not to have copied. The Betamax can be used to
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make authorized or unauthorized uses of copyrighted works, 
but the range of its potential use is much broader than the 
particular infringing use of the film Ben Hur involved in 
Kalem. Kalem does not support respondents’ novel theory 
of liability.

Justice Holmes stated that the producer had “contributed” 
to the infringement of the copyright, and the label “contribu-
tory infringement” has been applied in a number of lower 
court copyright cases involving an ongoing relationship be-
tween the direct infringer and the contributory infringer at 
the time the infringing conduct occurred. In such cases, as 
in other situations in which the imposition of vicarious lia-
bility is manifestly just, the “contributory” infringer was in a 
position to control the use of copyrighted works by others 
and had authorized the use without permission from the 
copyright owner.18 This case, however, plainly does not fall 

18The so-called “dance hall cases,” Famous Music Corp. v. Bay State 
Harness Horse Racing & Breeding Assn., Inc., 554 F. 2d 1213 (CAI 1977) 
(racetrack retained infringer to supply music to paying customers); KECA 
Music, Inc. v. Dingus McGee’s Co., 432 F. Supp. 72 (WD Mo. 1977) 
(cocktail lounge hired musicians to supply music to paying customers); 
Dreamland Ball Room, Inc. v. Shapiro, Bernstein & Co., 36 F. 2d 354 
(CA7 1929) (dance hall hired orchestra to supply music to paying custom-
ers), are often contrasted with the so-called landlord-tenant cases, in which 
landlords who leased premises to a direct infringer for a fixed rental and 
did not participate directly in any infringing activity were found not to be 
liable for contributory infringement. E. g., Deutsch v. Arnold, 98 F. 2d 
686 (CA2 1938).

In Shapiro, Bernstein & Co. v. H. L. Green Co., 316 F. 2d 304 (CA2 
1963), the owner of 23 chainstores retained the direct infringer to run its 
record departments. The relationship was structured as a licensing ar-
rangement, so that the defendant bore none of the business risk of running 
the department. Instead, it received 10% or 12% of the direct infringer’s 
gross receipts. The Court of Appeals concluded:
“[The dance-hall cases] and this one lie closer on the spectrum to the 
employer-employee model, than to the landlord-tenant model. . . . [O]n 
the particular facts before us, . . . Green’s relationship to its infringing 
licensee, as well as its strong concern for the financial success of the phono-
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in that category. The only contact between Sony and the 
users of the Betamax that is disclosed by this record occurred 
at the moment of sale. The District Court expressly found 
that “no employee of Sony, Sonam or DDB I had either direct 
involvement with the allegedly infringing activity or direct 
contact with purchasers of Betamax who recorded copy-
righted works off-the-air.” 480 F. Supp., at 460. And it 
further found that “there was no evidence that any of the 
copies made by Griffiths or the other individual witnesses 
in this suit were influenced or encouraged by [Sony’s] adver-
tisements.” Ibid.

graph record concession, renders it liable for the unauthorized sales of the 
‘bootleg’ records.

“.. . [T]he imposition of vicarious liability in the case before us cannot be 
deemed unduly harsh or unfair. Green has the power to police carefully 
the conduct of its concessionaire . . .; our judgment will simply encourage 
it to do so, thus placing responsibility where it can and should be effec-
tively exercised.” Id., at 308 (emphasis in original).

In Gershwin Publishing Corp. v. Columbia Artists Management, Inc., 
443 F. 2d 1159 (CA2 1971), the direct infringers retained the contribu-
tory infringer to manage their performances. The contributory infringer 
would contact each direct infringer, obtain the titles of the musical compo- - 
sitions to be performed, print the programs, and then sell the programs to 
its own local organizations for distribution at the time of the direct infringe-
ment. Id., at 1161. The Court of Appeals emphasized that the contribu-
tory infringer had actual knowledge that the artists it was managing were 
performing copyrighted works, was in a position to police the infringing 
conduct of the artists, and derived substantial benefit from the actions of 
the primary infringers. Id., at 1163.

In Screen Gems-Columbia Music, Inc. v. Mark-Fi Records, Inc., 256 F. 
Supp. 399 (SDNY 1966), the direct infringer manufactured and sold boot-
leg records. In denying a motion for summary judgment, the District 
Court held that the infringer’s advertising agency, the radio stations that 
advertised the infringer’s works, and the service agency that boxed and 
mailed the infringing goods could all be held liable, if at trial it could be 
demonstrated that they knew or should have known that they were dealing 
in illegal goods.
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If vicarious liability is to be imposed on Sony in this case, it 
must rest on the fact that it has sold equipment with con-
structive knowledge of the fact that its customers may use 
that equipment to make unauthorized copies of copyrighted 
material. There is no precedent in the law of copyright for 
the imposition of vicarious liability on such a theory. The 
closest analogy is provided by the patent law cases to which 
it is appropriate to refer because of the historic kinship 
between patent law and copyright law.19

19 E. g., United States v. Paramount Pictures, Inc., 334 U. S., at 158; 
Fox Film Corp. v. Doyal, 286 U. S., at 131; Wheaton n . Peters, 8 Pet. 591, 
657-658 (1834). The two areas of the law, naturally, are not identical 
twins, and we exercise the caution which we have expressed in the past 
in applying doctrine formulated in one area to the other. See generally 
Mazer v. Stein, 347 U. S. 201, 217-218 (1954); Bobbs-Merrill Co. v. Straus, 
210 U. S., at 345.

We have consistently rejected the proposition that a similar kinship ex-
ists between copyright law and trademark law, and in the process of doing 
so have recognized the basic similarities between copyrights and patents. 
The Trade-Mark Cases, 100 U. S. 82, 91-92 (1879); see also United Drug 
Co. v. Theodore Rectanus Co., 248 U. S. 90, 97 (1918) (trademark right 
“has little or no analogy” to copyright or patent); McLean v. Fleming, 96 
U. S. 245, 254 (1878); Canal Co. v. Clark, 13 Wall. 311, 322 (1872). Given 
the fundamental differences between copyright law and trademark law, in 
this copyright case we do not look to the standard for contributory infringe-
ment set forth in Inwood Laboratories, Inc. v. Ives Laboratories, Inc., 456 
U. S. 844, 854-855 (1982), which was crafted for application in trademark 
cases. There we observed that a manufacturer or distributor could be 
held liable to the owner of a trademark if it intentionally induced a mer-
chant down the chain of distribution to pass off its product as that of 
the trademark owner’s or if it continued to supply a product which could 
readily be passed off to a particular merchant whom it knew was mislabel-
ing the product with the trademark owner’s mark. If Inwood’s narrow 
standard for contributory trademark infringement governed here, re-
spondents’ claim of contributory infringement would merit little discussion. 
Sony certainly does not “intentionally induc[e]” its customers to make 
infringing uses of respondents’ copyrights, nor does it supply its products 
to identified individuals known by it to be engaging in continuing infringe-
ment of respondents’ copyrights, see id., at 855.
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In the Patent Act both the concept of infringement and 
the concept of contributory infringement are expressly de-
fined by statute.20 The prohibition against contributory in-
fringement is confined to the knowing sale of a component 
especially made for use in connection with a particular pat-
ent. There is no suggestion in the statute that one patentee 
may object to the sale of a product that might be used in con-
nection with other patents. Moreover, the Act expressly 
provides that the sale of a “staple article or commodity of 
commerce suitable for substantial noninfringing use” is not 
contributory infringement. 35 U. S. C. § 271(c).

When a charge of contributory infringement is predicated 
entirely on the sale of an article of commerce that is used by 
the purchaser to infringe a patent, the public interest in ac-
cess to that article of commerce is necessarily implicated. A

20 Title 35 U. S. C. §271 provides:
“(a) Except as otherwise provided in this title, whoever without author-

ity makes, uses or sells any patented invention, within the United States 
during the term of the patent therefor, infringes the patent.

“(b) Whoever actively induces infringement of a patent shall be liable as 
an infringer.

“(c) Whoever sells a component of a patented machine, manufacture, . 
combination or composition, or a material or apparatus for use in practicing 
a patented process, constituting a material part of the invention, knowing 
the same to be especially made or especially adapted for use in an infringe-
ment of such patent, and not a staple article or commodity of commerce 
suitable for substantial noninfringing use, shall be liable as a contributory 
infringer.

“(d) No patent owner otherwise entitled to relief for infringement or 
contributory infringement of a patent shall be denied relief or deemed 
guilty of misuse or illegal extension of the patent right by reason of his hav-
ing done one or more of the following: (1) derived revenue from acts which 
if performed by another without his consent would constitute contributory 
infringement of the patent; (2) licensed or authorized another to perform 
acts which if performed without his consent would constitute contributory 
infringement of the patent; (3) sought to enforce his patent rights against 
infringement or contributory infringement.”
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finding of contributory infringement does not, of course, re-
move the article from the market altogether; it does, how-
ever, give the patentee effective control over the sale of that 
item. Indeed, a finding of contributory infringement is nor-
mally the functional equivalent of holding that the disputed 
article is within the monopoly granted to the patentee.21

For that reason, in contributory infringement cases arising 
under the patent laws the Court has always recognized the 
critical importance of not allowing the patentee to extend 
his monopoly beyond the limits of his specific grant. These 
cases deny the patentee any right to control the distribution 
of unpatented articles unless they are “unsuited for any com-
mercial noninfringing use.” Dawson Chemical Co. n . Rohm 
& Hass Co., 448 U. S. 176, 198 (1980). Unless a commodity 
“has no use except through practice of the patented method,” 
id., at 199, the patentee has no right to claim that its distri-
bution constitutes contributory infringement. “To form the 
basis for contributory infringement the item must almost be 
uniquely suited as a component of the patented invention.” 
P. Rosenberg, Patent Law Fundamentals § 17.02[2] (2d ed. 
1982). “[A] sale of an article which though adapted to an in-
fringing use is also adapted to other and lawful uses, is not 
enough to make the seller a contributory infringer. Such a 
rule would block the wheels of commerce.” Henry v. A. B. 
Dick Co., 224 U. S. 1, 48 (1912), overruled on other grounds, 

21 It seems extraordinary to suggest that the Copyright Act confers upon 
all copyright owners collectively, much less the two respondents in this 
case, the exclusive right to distribute VTR’s simply because they may be 
used to infringe copyrights. That, however, is the logical implication of 
their claim. The request for an injunction below indicates that respond-
ents seek, in effect, to declare VTR’s contraband. Their suggestion in this 
Court that a continuing royalty pursuant to a judicially created compulsory 
license would be an acceptable remedy merely indicates that respondents, 
for their part, would be willing to license their claimed monopoly interest in 
VTR’s to Sony in return for a royalty.
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Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 
U. S. 502, 517 (1917).

We recognize there are substantial differences between the 
patent and copyright laws. But in both areas the contribu-
tory infringement doctrine is grounded on the recognition 
that adequate protection of a monopoly may require the 
courts to look beyond actual duplication of a device or publi-
cation to the products or activities that make such duplication 
possible. The staple article of commerce doctrine must 
strike a balance between a copyright holder’s legitimate de-
mand for effective—not merely symbolic—protection of the 
statutory monopoly, and the rights of others freely to engage 
in substantially unrelated areas of commerce. Accordingly, 
the sale of copying equipment, like the sale of other articles of 
commerce, does not constitute contributory infringement if 
the product is widely used for legitimate, unobjectionable 
purposes. Indeed, it need merely be capable of substantial 
noninfringing uses.

IV
The question is thus whether the Betamax is capable of 

commercially significant noninfringing uses. In order to 
resolve that question, we need not explore all the different 
potential uses of the machine and determine whether or not 
they would constitute infringement. Rather, we need only 
consider whether on the basis of the facts as found by the 
District Court a significant number of them would be non-
infringing. Moreover, in order to resolve this case we need 
not give precise content to the question of how much use is 
commercially significant. For one potential use of the Beta-
max plainly satisfies this standard, however it is understood: 
private, noncommercial time-shifting in the home. It does 
so both (A) because respondents have no right to prevent 
other copyright holders from authorizing it for their pro-
grams, and (B) because the District Court’s factual findings 
reveal that even the unauthorized home time-shifting of 
respondents’ programs is legitimate fair use.
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A. Authorized Time-Shifting
Each of the respondents owns a large inventory of valuable 

copyrights, but in the total spectrum of television program-
ming their combined market share is small. The exact per-
centage is not specified, but it is well below 10%.22 If they 
were to prevail, the outcome of this litigation would have a 
significant impact on both the producers and the viewers of 
the remaining 90% of the programming in the Nation. No 
doubt, many other producers share respondents’ concern 
about the possible consequences of unrestricted copying. 
Nevertheless the findings of the District Court make it clear 
that time-shifting may enlarge the total viewing audience and 
that many producers are willing to allow private time-shifting 
to continue, at least for an experimental time period.23

The District Court found:
“Even if it were deemed that home-use recording of 
copyrighted material constituted infringement, the Beta-
max could still legally be used to record noncopyrighted 
material or material whose owners consented to the 
copying. An injunction would deprive the public of the 
ability to use the Betamax for this noninfringing off-the- 
air recording.

“The record suggests that Disney’s programs at the time of trial con-
sisted of approximately one hour a week of network television and one 
syndicated series. Universal’s percentage in the Los Angeles market on 
commercial television stations was under 5%. See Tr. 532-533, 549-550.

23 The District Court did not make any explicit findings with regard to 
how much broadcasting is wholly uncopyrighted. The record does include 
testimony that at least one movie—My Man Godfrey—falls within that cat-
egory, id., at 2300-2301, and certain broadcasts produced by the Federal 
Government are also uncopyrighted. See 17 U. S. C. § 105 (1982 ed.). 
Cf. Schnapper v. Foley, 215 U. S. App. D. C. 59, 667 F. 2d 102 (1981) 
(explaining distinction between work produced by the Government and 
work commissioned by the Government). To the extent such broadcasting 
is now significant, it further bolsters our conclusion. Moreover, since 
copyright protection is not perpetual, the number of audiovisual works in 
the public domain necessarily increases each year.
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“Defendants introduced considerable testimony at 
trial about the potential for such copying of sports, re-
ligious, educational and other programming. This in-
cluded testimony from representatives of the Offices of 
the Commissioners of the National Football, Basketball, 
Baseball and Hockey Leagues and Associations, the Ex-
ecutive Director of National Religious Broadcasters and 
various educational communications agencies. Plaintiffs 
attack the weight of the testimony offered and also con-
tend that an injunction is warranted because infringing 
uses outweigh noninfringing uses.

“Whatever the future percentage of legal versus il-
legal home-use recording might be, an injunction which 
seeks to deprive the public of the very tool or article of 
commerce capable of some noninfringing use would be an 
extremely harsh remedy, as well as one unprecedented 
in copyright law.” 480 F. Supp., at 468.

Although the District Court made these statements in the 
context of considering the propriety of injunctive relief, the 
statements constitute a finding that the evidence concerning 
“sports, religious, educational and other programming” was 
sufficient to establish a significant quantity of broadcasting 
whose copying is now authorized, and a significant potential 
for future authorized copying. That finding is amply sup-
ported by the record. In addition to the religious and sports 
officials identified explicitly by the District Court,24 two items 
in the record deserve specific mention.

24See Tr. 2447-2450 (Alexander Hadden, Major League Baseball); id., 
at 2480, 2486-2487 (Jay Moyer, National Football League); id., at 2515- 
2516 (David Stem, National Basketball Association); id., at 2530-2534 
(Gilbert Stein, National Hockey League); id., at 2543-2552 (Thomas Han-
sen, National Collegiate Athletic Association); id., at 2565-2572 (Benjamin 
Armstrong, National Religious Broadcasters). Those officials were au-
thorized to be the official spokespersons for their respective institutions in 
this litigation. Id., at 2432, 2479, 2509-2510, 2530, 2538, 2563. See Fed. 
Rule Civ. Proc. 30(b)(6).
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First is the testimony of John Kenaston, the station man-
ager of Channel 58, an educational station in Los Angeles 
affiliated with the Public Broadcasting Service. He ex-
plained and authenticated the station’s published guide to its 
programs.25 For each program, the guide tells whether un-
limited home taping is authorized, home taping is authorized 
subject to certain restrictions (such as erasure within seven 
days), or home taping is not authorized at all. The Spring 
1978 edition of the guide described 107 programs. Sixty-two 
of those programs or 58% authorize some home taping. 
Twenty-one of them or almost 20% authorize unrestricted 
home taping.26

Second is the testimony of Fred Rogers, president of the 
corporation that produces and owns the copyright on Mister 
Rogers’ Neighborhood. The program is carried by more 
public television stations than any other program. Its audi-
ence numbers over 3,000,000 families a day. He testified 
that he had absolutely no objection to home taping for non-
commercial use and expressed the opinion that it is a real 
service to families to be able to record children’s programs 
and to show them at appropriate times.27

25 Tr. 2863-2902; Defendants’ Exh. PL
26 See also Tr. 2833-2844 (similar testimony by executive director of New 

Jersey Public Broadcasting Authority). Cf. id., at 2592-2605 (testimony 
by chief of New York Education Department’s Bureau of Mass Communi-
cations approving home taping for educational purposes).

27 “Some public stations, as well as commercial stations, program the 
‘Neighborhood’ at hours when some children cannot use it. I think that 
it’s a real service to families to be able to record such programs and show 
them at appropriate times. I have always felt that with the advent of all 
of this new technology that allows people to tape the ‘Neighborhood’ off- 
the-air, and I’m speaking for the ‘Neighborhood’ because that’s what I 
produce, that they then become much more active in the programming of 
their family’s television life. Very frankly, I am opposed to people being 
programmed by others. My whole approach in broadcasting has always 
been ‘You are an important person just the way you are. You can make 
healthy decisions.’ Maybe I’m going on too long, but I just feel that any-
thing that allows a person to be more active in the control of his or her life, 
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If there are millions of owners of VTR’s who make copies of 
televised sports events, religious broadcasts, and educational 
programs such as Mister Rogers’ Neighborhood, and if the 
proprietors of those programs welcome the practice, the busi-
ness of supplying the equipment that makes such copying fea-
sible should not be stifled simply because the equipment is 
used by some individuals to make unauthorized reproductions 
of respondents’ works. The respondents do not represent a 
class composed of all copyright holders. Yet a finding of con-
tributory infringement would inevitably frustrate the inter-
ests of broadcasters in reaching the portion of their audience 
that is available only through time-shifting.

Of course, the fact that other copyright holders may wel-
come the practice of time-shifting does not mean that re-
spondents should be deemed to have granted a license to copy 
their programs. Third-party conduct would be wholly irrel-
evant in an action for direct infringement of respondents’ 
copyrights. But in an action for contributory infringement 
against the seller of copying equipment, the copyright holder 
may not prevail unless the relief that he seeks affects only his 
programs, or unless he speaks for virtually all copyright hold-
ers with an interest in the outcome. In this case, the record 
makes it perfectly clear that there are many important pro-
ducers of national and local television programs who find 
nothing objectionable about the enlargement in the size of the 
television audience that results from the practice of time-
shifting for private home use.28 The seller of the equipment 
that expands those producers’ audiences cannot be a con-

in a healthy way, is important.” Id., at 2920-2921. See also Defendants’ 
Exh. PI, p. 85.

28 It may be rare for large numbers of copyright owners to authorize 
duplication of their works without demanding a fee from the copier. In 
the context of public broadcasting, however, the user of the copyrighted 
work is not required to pay a fee for access to the underlying work. The 
traditional method by which copyright owners capitalize upon the tele-
vision medium—commercially sponsored free public broadcast over the 
public airwaves—is predicated upon the assumption that compensation for
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tributory infringer if, as is true in this case, it has had no 
direct involvement with any infringing activity.

B. Unauthorized Time-Shifting
Even unauthorized uses of a copyrighted work are not nec-

essarily infringing. An unlicensed use of the copyright is not 
an infringement unless it conflicts with one of the specific ex-
clusive rights conferred by the copyright statute. Twentieth 
Century Music Corp. v. Aiken, 422 U. S., at 154-155. More-
over, the definition of exclusive rights in § 106 of the present 
Act is prefaced by the words “subject to sections 107 through 
118.” Those sections describe a variety of uses of copy-
righted material that “are not infringements of copyright” 
“notwithstanding the provisions of section 106.” The most 
pertinent in this case is § 107, the legislative endorsement of 
the doctrine of “fair use.”29

the value of displaying the works will be received in the form of advertising 
revenues.

In the context of television programming, some producers evidently be-
lieve that permitting home viewers to make copies of their works off the air 
actually enhances the value of their copyrights. Irrespective of their rea-
sons for authorizing the practice, they do so, and in significant enough 
numbers to create a substantial market for a noninfringing use of the Sony 
VTR’s. No one could dispute the legitimacy of that market if the produc-
ers had authorized home taping of their programs in exchange for a license 
fee paid directly by the home user. The legitimacy of that market is not 
compromised simply because these producers have authorized home taping 
of their programs without demanding a fee from the home user. The copy-
right law does not require a copyright owner to charge a fee for the use of 
his works, and as this record clearly demonstrates, the owner of a copy-
right may well have economic or noneconomic reasons for permitting cer-
tain kinds of copying to occur without receiving direct compensation from 
the copier. It is not the role of the courts to tell copyright holders the best 
way for them to exploit their copyrights: even if respondents’ competitors 
were ill-advised in authorizing home videotaping, that would not change 
the fact that they have created a substantial market for a paradigmatic 
noninfringing use of Sony’s product.

29 The Copyright Act of 1909, 35 Stat. 1075, did not have a “fair use” pro-
vision. Although that Act’s compendium of exclusive rights “to print,
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That section identifies various factors* 30 that enable a court 
to apply an “equitable rule of reason” analysis to particular 
claims of infringement.31 Although not conclusive, the first

reprint, publish, copy, and vend the copyrighted work” was broad enough 
to encompass virtually all potential interactions with a copyrighted work, 
the statute was never so construed. The courts simply refused to read the 
statute literally in every situation. When Congress amended the statute 
in 1976, it indicated that it “intended to restate the present judicial doc-
trine of fair use, not to change, narrow, or enlarge it in any way.” H. R. 
Rep. No. 94-1476, p. 66 (1976).

30 Section 107 provides:
“Notwithstanding the provisions of section 106, the fair use of a copy-

righted work, including such use by reproduction in copies or phonorecords 
or by any other means specified by that section, for purposes such as criti-
cism, comment, news reporting, teaching (including multiple copies for 
classroom use), scholarship, or research, is not an infringement of copy-
right. In determining whether the use made of a work in any particular 
case is a fair use the factors to be considered shall include—

“(1) the purpose and character of the use, including whether such use is 
of a commercial nature or is for nonprofit educational purposes;

“(2) the nature of the copyrighted work;
“(3) the amount and substantiality of the portion used in relation to the 

copyrighted work as a whole; and
“(4) the effect of the use upon the potential market for or value of the 

copyrighted work.” 17 U. S. C. § 107 (1982 ed.).
31 The House Report expressly stated that the fair use doctrine is an 

“equitable rule of reason” in its explanation of the fair use section:
“Although the courts have considered and ruled upon the fair use doc-

trine over and over again, no real definition of the concept has ever 
emerged. Indeed, since the doctrine is an equitable rule of reason, no gen-
erally applicable definition is possible, and each case raising the question 
must be decided on its own facts. . . .

“General intention behind the provision
“The statement of the fair use doctrine in section 107 offers some guid-

ance to users in determining when the principles of the doctrine apply. 
However, the endless variety of situations and combinations of circum-
stances that can rise in particular cases precludes the formulation of exact 
rules in the statute. The bill endorses the purpose and general scope of 
the judicial doctrine of fair use, but there is no disposition to freeze the 



SONY CORP. v. UNIVERSAL CITY STUDIOS, INC. 449

417 Opinion of the Court

factor requires that “the commercial or nonprofit character 
of an activity” be weighed in any fair use decision.32 If the 
Betamax were used to make copies for a commercial or profit-
making purpose, such use would presumptively be unfair. 
The contrary presumption is appropriate here, however, be-
cause the District Court’s findings plainly establish that time-
shifting for private home use must be characterized as a 
noncommercial, nonprofit activity. Moreover, when one con-
siders the nature of a televised copyrighted audiovisual work, 
see 17 U. S. C. § 107(2) (1982 ed.), and that time-shifting 
merely enables a viewer to see such a work which he had 
been invited to witness in its entirety free of charge, the fact 

doctrine in the statute, especially during a period of rapid technological 
change. Beyond a very broad statutory explanation of what fair use is and 
some of the criteria applicable to it, the courts must be free to adapt the 
doctrine to particular situations on a case-by-case basis.” H. R. Rep. 
No. 94-1476, supra, at 65-66.

The Senate Committee similarly eschewed a rigid, bright-line approach 
to fair use. The Senate Report endorsed the view “that off-the-air record-
ing for convenience” could be considered “fair use” under some circum-
stances, although it then made it clear that it did not intend to suggest 
that off-the-air recording for convenience should be deemed fair use under 
any circumstances imaginable. S. Rep. No. 94-473, pp. 65-66 (1975). 
The latter qualifying statement is quoted by the dissent, post, at 481, 
and if read in isolation, would indicate that the Committee intended to con-
demn all off-the-air recording for convenience. Read in context, however, 
it is quite clear that that was the farthest thing from the Committee’s 
intention.

32 “The Committee has amended the first of the criteria to be consid-
ered—‘the purpose and character of the use’—to state explicitly that this 
factor includes a consideration of ‘whether such use is of a commercial 
nature or is for non-profit educational purposes.’ This amendment is not 
intended to be interpreted as any sort of not-for-profit limitation on edu-
cational uses of copyrighted works. It is an express recognition that, as 
under the present law, the commercial or non-profit character of an 
activity, while not conclusive with respect to fair use, can and should 
be weighed along with other factors in fair use decisions.” H. R. Rep. 
No. 94-1476, supra, at 66.
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that the entire work is reproduced, see § 107(3), does not 
have its ordinary effect of militating against a finding of fair 
use.33

This is not, however, the end of the inquiry because Con-
gress has also directed us to consider “the effect of the use 
upon the potential market for or value of the copyrighted 
work.” §107(4). The purpose of copyright is to create 
incentives for creative effort. Even copying for noncom-
mercial purposes may impair the copyright holder’s ability 
to obtain the rewards that Congress intended him to have. 
But a use that has no demonstrable effect upon the potential 
market for, or the value of, the copyrighted work need not 
be prohibited in order to protect the author’s incentive to 
create. The prohibition of such noncommercial uses would

33 It has been suggested that “consumptive uses of copyrights by home 
VTR users are commercial even if the consumer does not sell the home-
made tape because the consumer will not buy tapes separately sold by the 
copyrightholder.” Home Recording of Copyrighted Works: Hearing be-
fore the Subcommittee on Courts, Civil Liberties and the Administration 
of Justice of the House Committee on the Judiciary, 97th Cong., 2d Sess., 
pt. 2, p. 1250 (1982) (memorandum of Prof. Laurence H. Tribe). Further-
more, “[t]he error in excusing such theft as noncommercial,” we are told, 
“can be seen by simple analogy: jewel theft is not converted into a noncom-
mercial veniality if stolen jewels are simply worn rather than sold.” Ibid. 
The premise and the analogy are indeed simple, but they add nothing to 
the argument. The use to which stolen jewelry is put is quite irrelevant in 
determining whether depriving its true owner of his present possessory in-
terest in it is venial; because of the nature of the item and the true owner’s 
interests in physical possession of it, the law finds the taking objectionable 
even if the thief does not use the item at all. Theft of a particular item 
of personal property of course may have commercial significance, for the 
thief deprives the owner of his right to sell that particular item to any in-
dividual. Time-shifting does not even remotely entail comparable con-
sequences to the copyright owner. Moreover, the time-shifter no more 
steals the program by watching it once than does the live viewer, and the 
live viewer is no more likely to buy prerecorded videotapes than is the 
time-shifter. Indeed, no live viewer would buy a prerecorded videotape if 
he did not have access to a VTR.
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merely inhibit access to ideas without any countervailing 
benefit.34

Thus, although every commercial use of copyrighted mate-
rial is presumptively an unfair exploitation of the monopoly 
privilege that belongs to the owner of the copyright, noncom-
mercial uses are a different matter. A challenge to a non-
commercial use of a copyrighted work requires proof either 
that the particular use is harmful, or that if it should become 
widespread, it would adversely affect the potential market 
for the copyrighted work. Actual present harm need not be 
shown; such a requirement would leave the copyright holder 
with no defense against predictable damage. Nor is it nec-
essary to show with certainty that future harm will result. 
What is necessary is a showing by a preponderance of the evi-
dence that some meaningful likelihood of future harm exists. 
If the intended use is for commercial gain, that likelihood 
may be presumed. But if it is for a noncommercial purpose, 
the likelihood must be demonstrated.

In this case, respondents failed to carry their burden with 
regard to home time-shifting. The District Court described 
respondents’ evidence as follows:

“Plaintiffs’ experts admitted at several points in the 
trial that the time-shifting without librarying would re-
sult in ‘not a great deal of harm.’ Plaintiffs’ greatest 
concern about time-shifting is with ‘a point of important 
philosophy that transcends even commercial judgment.’ 
They fear that with any Betamax usage, ‘invisible bound-
aries’ are passed: ‘the copyright owner has lost control 
over his program.’” 480 F. Supp., at 467.

34 Cf. A. Latman, Fair Use of Copyrighted Works (1958), reprinted in 
Study No. 14 for the Senate Committee on the Judiciary, Copyright Law 
Revision, Studies Prepared for the Subcommittee on Patents, Trademarks, 
and Copyrights, 86th Cong., 2d Sess., 30 (1960):
“In certain situations, the copyright. owner suffers no substantial harm 
from the use of his work. . . . Here again, is the partial marriage between 
the doctrine of fair use and the legal maxim de minimus non curat lex.”
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Later in its opinion, the District Court observed:
“Most of plaintiffs’ predictions of harm hinge on specu-
lation about audience viewing patterns and ratings, a 
measurement system which Sidney Sheinberg, MCA’s 
president, calls a ‘black art’ because of the significant 
level of imprecision involved in the calculations.” Id., 
at 469.35

There was no need for the District Court to say much about 
past harm. “Plaintiffs have admitted that no actual harm to 
their copyrights has occurred to date.” Id., at 451.

On the question of potential future harm from time-shifting, 
the District Court offered a more detailed analysis of the 
evidence. It rejected respondents’ “fear that persons ‘watch-
ing’ the original telecast of a program will not be meas-
ured in the live audience and the ratings and revenues will 
decrease,” by observing that current measurement technol-
ogy allows the Betamax audience to be reflected. Id., at 
466.36 It rejected respondents’ prediction “that live televi-

35See also 480 F. Supp., at 451:
“It should be noted, however, that plaintiffs’ argument is more complicated 
and speculative than was the plaintiff’s in Williams & Wilkins. . . . Here, 
plaintiffs ask the court to find harm based on many more assumptions. . . . 
As is discussed more fully in Part IV infra, some of these assumptions are 
based on neither fact nor experience, and plaintiffs admit that they are to 
some extent inconsistent and illogical.”

36 “There was testimony at trial, however, that Nielsen Ratings has 
already developed the ability to measure when a Betamax in a sample 
home is recording the program. Thus, the Betamax owner will be meas-
ured as a part of the live audience. The later diary can augment that 
measurement with information about subsequent viewing.” Id., at 466.

In a separate section, the District Court rejected plaintiffs’ suggestion 
that the commercial attractiveness of television broadcasts would be dimin-
ished because Betamax owners would use the pause button or fast-forward 
control to avoid viewing advertisements:
“It must be remembered, however, that to omit commercials, Betamax 
owners must view the program, including the commercials, while record-
ing. To avoid commercials during playback, the viewer must fast-forward 
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sion or movie audiences will decrease as more people watch 
Betamax tapes as an alternative,” with the observation that 
“[t]here is no factual basis for [the underlying] assumption.” 
Ibid.81 It rejected respondents’ “fear that time-shifting will 
reduce audiences for telecast reruns,” and concluded instead 
that “given current market practices, this should aid plain-
tiffs rather than harm them.” Ibid.88 And it declared that 
respondents’ suggestion that “theater or film rental exhi-
bition of a program will suffer because of time-shift recording 
of that program” “lacks merit.” Id., at 467.37 38 39

and, for the most part, guess as to when the commercial has passed. For 
most recordings, either practice may be too tedious. As defendants’ sur-
vey showed, 92% of the programs were recorded with commercials and 
only 25% of the owners fast-forward through them. Advertisers will have 
to make the same kinds of judgments they do now about whether persons 
viewing televised programs actually watch the advertisements which inter-
rupt them.” Id., at 468.

37 “Here plaintiffs assume that people will view copies when they would 
otherwise be watching television or going to the movie theater. There is 
no factual basis for this assumption. It seems equally likely that Betamax 
owners will play their tapes when there is nothing on television they wish 
to see and no movie they want to attend. Defendants’ survey does not 
show any negative effect of Betamax ownership on television viewing or 
theater attendance.” Id., at 466.

38 “The underlying assumptions here are particularly difficult to accept. 
Plaintiffs explain that the Betamax increases access to the original tele-
vised material and that the more people there are in this original audience, 
the fewer people the rerun will attract. Yet current marketing practices, 
including the success of syndication, show just the opposite. Today, the 
larger the audience for the original telecast, the higher the price plaintiffs 
can demand from broadcasters from rerun rights. There is no survey 
within the knowledge of this court to show that the rerun audience is com-
prised of persons who have not seen the program. In any event, if ratings 
can reflect Betamax recording, original audiences may increase and, given 
market practices, this should aid plaintiffs rather than harm them.” Ibid.

39 “This suggestion lacks merit. By definition, time-shift recording en-
tails viewing and erasing, so the program will no longer be on tape when 
the later theater run begins. Of course, plaintiffs may fear that the Beta-
max owners will keep the tapes long enough to satisfy all their interest in
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After completing that review, the District Court restated 
its overall conclusion several times, in several different ways. 
“Harm from time-shifting is speculative and, at best, mini-
mal.” Ibid. “The audience benefits from the time-shifting 
capability have already been discussed. It is not implausible 
that benefits could also accrue to plaintiffs, broadcasters, and 
advertisers, as the Betamax makes it possible for more per-
sons to view their broadcasts.” Ibid. “No likelihood of 
harm was shown at trial, and plaintiffs admitted that there 
had been no actual harm to date.” Id., at 468-469. “Testi-
mony at trial suggested that Betamax may require adjust-
ments in marketing strategy, but it did not establish even 
a likelihood of harm.” Id., at 469. “Television production 
by plaintiffs today is more profitable than it has ever been, 
and, in five weeks of trial, there was no concrete evidence to 
suggest that the Betamax will change the studios’ financial 
picture.” Ibid.

The District Court’s conclusions are buttressed by the fact 
that to the extent time-shifting expands public access to 
freely broadcast television programs, it yields societal bene-
fits. In Community Television of Southern California v. 
Gottfried, 459 U. S. 498, 508, n. 12 (1983), we acknowledged 
the public interest in making television broadcasting more 
available. Concededly, that interest is not unlimited. But 
it supports an interpretation of the concept of “fair use” that 
requires the copyright holder to demonstrate some likelihood 
of harm before he may condemn a private act of time-shifting 
as a violation of federal law.

When these factors are all weighed in the “equitable rule of 
reason” balance, we must conclude that this record amply 

the program and will, therefore, not patronize later theater exhibitions. 
To the extent that this practice involves librarying, it is addressed in 
section V. C., infra. It should also be noted that there is no evidence to 
suggest that the public interest in later theatrical exhibitions of motion 
pictures will be reduced any more by Betamax recording than it already is 
by the television broadcast of the film.” Id., at 467.
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supports the District Court’s conclusion that home time-
shifting is fair use. In light of the findings of the Dis-
trict Court regarding the state of the empirical data, it 
is clear that the Court of Appeals erred in holding that 
the statute as presently written bars such conduct.40

40 The Court of Appeals chose not to engage in any “equitable rule of rea-
son” analysis in this case. Instead, it assumed that the category of “fair 
use” is rigidly circumscribed by a requirement that every such use must be 
“productive.” It therefore concluded that copying a television program 
merely to enable the viewer to receive information or entertainment that 
he would otherwise miss because of a personal scheduling conflict could 
never be fair use. That understanding of “fair use” was erroneous.

Congress has plainly instructed us that fair use analysis calls for a sensi-
tive balancing of interests. The distinction between “productive” and “un-
productive” uses may be helpful in calibrating the balance, but it cannot be 
wholly determinative. Although copying to promote a scholarly endeavor 
certainly has a stronger claim to fair use than copying to avoid interrupting 
a poker game, the question is not simply two-dimensional. For one thing, 
it is not true that all copyrights are fungible. Some copyrights govern ma-
terial with broad potential secondary markets. Such material may well 
have a broader claim to protection because of the greater potential for com-
mercial harm. Copying a news broadcast may have a stronger claim to 
fair use than copying a motion picture. And, of course, not all uses are 
fungible. Copying for commercial gain has a much weaker claim to fair 
use than copying for personal enrichment. But the notion of social “pro-
ductivity” cannot be a complete answer to this analysis. A teacher who 
copies to prepare lecture notes is clearly productive. But so is a teacher 
who copies for the sake of broadening his personal understanding of his 
specialty. Or a legislator who copies for the sake of broadening her under-
standing of what her constituents are watching; or a constituent who copies 
a news program to help make a decision on how to vote.

Making a copy of a copyrighted work for the convenience of a blind per-
son is expressly identified by the House Committee Report as an example 
of fair use, with no suggestion that anything more than a purpose to enter-
tain or to inform need motivate the copying. In a hospital setting, using a 
VTR to enable a patient to see programs he would otherwise miss has no 
productive purpose other than contributing to the psychological well-being 
of the patient. Virtually any time-shifting that increases viewer access 
to television programming may result in a comparable benefit. The statu-
tory language does not identify any dichotomy between productive and
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In summary, the record and findings of the District Court 
lead us to two conclusions. First, Sony demonstrated a sig-
nificant likelihood that substantial numbers of copyright hold-
ers who license their works for broadcast on free television 
would not object to having their broadcasts time-shifted by 
private viewers. And second, respondents failed to demon-
strate that time-shifting would cause any likelihood of non- 
minimal harm to the potential market for, or the value of, 
their copyrighted works. The Betamax is, therefore, capa-
ble of substantial noninfringing uses. Sony’s sale of such 
equipment to the general public does not constitute contribu-
tory infringement of respondents’ copyrights.

V
“The direction of Art. I is that Congress shall have the 
power to promote the progress of science and the useful 
arts. When, as here, the Constitution is permissive, the 
sign of how far Congress has chosen to go can come only 
from Congress.” Deepsouth Packing Co. v. Laitram 
Corp., 406 U. S. 518, 530 (1972).

One may search the Copyright Act in vain for any sign that 
the elected representatives of the millions of people who 
watch television every day have made it unlawful to copy a 
program for later viewing at home, or have enacted a flat 
prohibition against the sale of machines that make such copy-
ing possible.

It may well be that Congress will take a fresh look at this 
new technology, just as it so often has examined other inno-
vations in the past. But it is not our job to apply laws that 
have not yet been written. Applying the copyright statute, 
as it now reads, to the facts as they have been developed 
in this case, the judgment of the Court of Appeals must be 
reversed.

It is so ordered.

nonproductive time-shifting, but does require consideration of the eco-
nomic consequences of copying.
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Justi ce  Blackm un , with whom Justic e Mars hall , 
Justi ce  Powell , and Justic e  Rehnquis t  join, dissenting.

A restatement of the facts and judicial history of this case 
is necessary, in my view, for a proper focus upon the issues. 
Respondents’ position is hardly so “unprecedented,” ante, at 
421, in the copyright law, nor does it really embody a “gross 
generalization,” ante, at 436, or a “novel theory of liability,” 
ante, at 437, and the like, as the Court, in belittling their 
claims, describes the efforts of respondents.

I
The introduction of the home videotape recorder (VTR) 

upon the market has enabled millions of Americans to make 
recordings of television programs in their homes, for future 
and repeated viewing at their own convenience. While this 
practice has proved highly popular with owners of television 
sets and VTR’s, it understandably has been a matter of con-
cern for the holders of copyrights in the recorded programs. 
A result is the present litigation, raising the issues whether 
the home recording of a copyrighted television program is an 
infringement of the copyright, and, if so, whether the manu-
facturers and distributors of VTR’s are liable as contribu-
tory infringers. I would hope that these questions ultimately 
will be considered seriously and in depth by the Congress and 
be resolved there, despite the fact that the Court’s decision 
today provides little incentive for congressional action. Our 
task in the meantime, however, is to resolve these issues as 
best we can in the light of ill-fitting existing copyright law.

It is no answer, of course, to refer to and stress, as the Court 
does, this Court’s “consistent deference to Congress” when-
ever “major technological innovations” appear. Ante, at 
431. Perhaps a better and more accurate description is that 
the Court has tended to evade the hard issues when they arise 
in the area of copyright law. I see no reason for the Court to 
be particularly pleased with this tradition or to continue it. 
Indeed, it is fairly clear from the legislative history of the 
1976 Act that Congress meant to change the old pattern and 
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enact a statute that would cover new technologies, as well 
as old.

II
In 1976, respondents Universal City Studios, Inc., and 

Walt Disney Productions (Studios) brought this copyright 
infringement action in the United States District Court for 
the Central District of California against, among others, peti-
tioners Sony Corporation, a Japanese corporation, and Sony 
Corporation of America, a New York corporation, the manu-
facturer and distributor, respectively, of the Betamax VTR. 
The Studios sought damages, profits, and a wide-ranging 
injunction against further sales or use of the Betamax or 
Betamax tapes.

The Betamax, like other VTR’s, presently is capable of re-
cording television broadcasts off the air on videotape cassettes, 
and playing them back at a later time.1 Two kinds of Beta-
max usage are at issue here.1 2 The first is “time-shifting,” 
whereby the user records a program in order to watch it at 
a later time, and then records over it, and thereby erases 
the program, after a single viewing. The second is “library-

1 The Betamax has three primary components: a tuner that receives tele-
vision (“RF”) signals broadcast over the airwaves; an adapter that con-
verts the RF signals into audio-video signals; and a recorder that places 
the audio-video signals on magnetic tape. Sony also manufactures VTR’s 
without built-in tuners; these are capable of playing back prerecorded 
tapes and recording home movies on videotape, but cannot record off the 
air. Since the Betamax has its own tuner, it can be used to record off one 
channel while another channel is being watched.

The Betamax is available with auxiliary features, including a timer, a 
pause control, and a fast-forward control; these allow Betamax owners to 
record programs without being present, to avoid (if they are present) 
recording commercial messages, and to skip over commercials while play-
ing back the recording. Videotape is reusable; the user erases its record 
by recording over it.

2 This case involves only the home recording for home use of television 
programs broadcast free over the airwaves. No issue is raised concerning 
cable or pay television, or the sharing or trading of tapes.
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building,” in which the user records a program in order to 
keep it for repeated viewing over a longer term. Sony’s ad-
vertisements, at various times, have suggested that Betamax 
users “record favorite shows” or “build a library.” Sony’s 
Betamax advertising has never contained warnings about 
copyright infringement, although a warning does appear in 
the Betamax operating instructions.

The Studios produce copyrighted “movies” and other works 
that they release to theaters and license for television broad-
cast. They also rent and sell their works on film and on 
prerecorded videotapes and videodiscs. License fees for 
television broadcasts are set according to audience ratings, 
compiled by rating services that do not measure any play-
backs of videotapes. The Studios make the serious claim 
that VTR recording may result in a decrease in their revenue 
from licensing their works to television and from marketing 
them in other ways.

After a 5-week trial, the District Court, with a detailed 
opinion, ruled that home VTR recording did not infringe the 
Studios’ copyrights under either the Act of Mar. 4,1909 (1909 
Act), 35 Stat. 1075, as amended (formerly codified as 17 
U. S. C. § 1 et seq.), or the Copyright Revision Act of 1976 
(1976 Act), 90 Stat. 2541, 17 U. S. C. § 101 et seq. (1982 ed.).3 
The District Court also held that even if home VTR recording 
were an infringement, Sony could not be held liable under 
theories of direct infringement, contributory infringement, 
or vicarious liability. Finally, the court concluded that an in-
junction against sales of the Betamax would be inappropriate 
even if Sony were liable under one or more of those theories. 
480 F. Supp. 429 (1979).

3 At the trial, the Studios proved 32 individual instances where their 
copyrighted works were recorded on Betamax VTR’s. Two of these in-
stances occurred after January 1, 1978, the primary effective date of the 
1976 Act; all the others occurred while the 1909 Act was still effective. 
My analysis focuses primarily on the 1976 Act, but the principles governing 
copyright protection for these works are the same under either Act.
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The United States Court of Appeals for the Ninth Circuit 
reversed in virtually every respect. 659 F. 2d 963 (1981). 
It held that the 1909 Act and the 1976 Act contained no im-
plied exemption for “home use” recording, that such record-
ing was not “fair use,” and that the use of the Betamax to 
record the Studios’ copyrighted works infringed their copy-
rights. The Court of Appeals also held Sony liable for con-
tributory infringement, reasoning that Sony knew and antici-
pated that the Betamax would be used to record copyrighted 
material off the air, and that Sony, indeed, had induced, 
caused, or materially contributed to the infringing conduct. 
The Court of Appeals remanded the case to the District 
Court for appropriate relief; it suggested that the District 
Court could consider the award of damages or a continuing 
royalty in lieu of an injunction. Id., at 976.

Ill
The Copyright Clause of the Constitution, Art. I, § 8, cl. 8, 

empowers Congress “To promote the Progress of Science and 
useful Arts, by securing for limited Times to Authors and In-
ventors the exclusive Right to their respective Writings and 
Discoveries.” This Nation’s initial copyright statute was 
passed by the First Congress. Entitled “An Act for the en-
couragement of learning,” it gave an author “the sole right 
and liberty of printing, reprinting, publishing and vending” 
his “map, chart, book or books” for a period of 14 years. Act 
of May 31, 1790, § 1, 1 Stat. 124. Since then, as the technol-
ogy available to authors for creating and preserving their 
writings has changed, the governing statute has changed 
with it. By many amendments, and by complete revisions 
in 1831, 1870, 1909, and 1976,4 authors’ rights have been

4 Act of Feb. 3, 1831, ch. 16, 4 Stat. 436; Act of July 8, 1870, §§ 85-111,16 
Stat. 212-217; Act of Mar. 4, 1909, 35 Stat. 1075 (formerly codified as 17 
U. S. C. § 1 et seq.); Copyright Revision Act of 1976, 90 Stat. 2541 (codified 
as 17 U. S. C. § 101 et seq. (1982 ed.)).
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expanded to provide protection to any “original works of 
authorship fixed in any tangible medium of expression,” in-
cluding “motion pictures and other audiovisual works.” 17 
U. S. C. § 102(a) (1982 ed.).5

Section 106 of the 1976 Act grants the owner of a copyright 
a variety of exclusive rights in the copyrighted work,6 includ-

5 Section 102(a) provides:
“Copyright protection subsists, in accordance with this title, in original 

works of authorship fixed in any tangible medium of expression, now 
known or later developed, from which they can be perceived, reproduced, 
or otherwise communicated, either directly or with the aid of a machine or 
device. Works of authorship include the following categories:

“(1) literary works;
“(2) musical works, including any accompanying words;
“(3) dramatic works, including any accompanying music;
“(4) pantomimes and choreographic works;
“(5) pictorial, graphic, and sculptural works;
“(6) motion pictures and other audiovisual works; and
“(7) sound recordings.”

Definitions of terms used in § 102(a)(6) are provided by § 101: “Audiovisual 
works” are “works that consist of a series of related images which are in-
trinsically intended to be shown by the use of machines, or devices such as 
projectors, viewers, or electronic equipment, together with accompanying 
sounds, if any, regardless of the nature of the material objects, such as 
films or tapes, in which the works are embodied.” And “motion pictures” 
are “audiovisual works consisting of a series of related images which, when 
shown in succession, impart an impression of motion, together with ac-
companying sounds, if any.” Most commercial television programs, if 
fixed on film or tape at the time of broadcast or before, qualify as “audio-
visual works.” Since the categories set forth in § 102(a) are not mutually 
exclusive, a particular television program may also qualify for protection as 
a dramatic, musical, or other type of work.

6 Section 106 provides:
“Subject to sections 107 through 118, the owner of copyright under this 

title has the exclusive rights to do and to authorize any of the following:
“(1) to reproduce the copyrighted work in copies or phonorecords;
“(2) to prepare derivative works based upon the copyrighted work;
“(3) to distribute copies or phonorecords of the copyrighted work to 

the public by sale or other transfer of ownership, or by rental, lease, or 
lending;
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ing the right “to reproduce the copyrighted work in copies or 
phonorecords.”7 This grant expressly is made subject to 
§§ 107-118, which create a number of exemptions and limita-
tions on the copyright owner’s rights. The most important 
of these sections, for present purposes, is § 107; that section 
states that “the fair use of a copyrighted work ... is not an 
infringement of copyright.”8

The 1976 Act, like its predecessors,9 does not give the 
copyright owner full and complete control over all possible

“(4) in the case of literary, musical, dramatic, and choreographic works, 
pantomimes, and motion pictures and other audiovisual works, to perform 
the copyrighted work publicly; and

“(5) in the case of literary, musical, dramatic, and choreographic works, 
pantomimes, and pictorial, graphic, or sculptural works, including the indi-
vidual images of a motion picture or other audiovisual work, to display the 
copyrighted work publicly.”

7 A “phonorecord” is defined by § 101 as a reproduction of sounds other 
than sounds accompanying an audiovisual work, while a “copy” is a re-
production of a work in any form other than a phonorecord.

8 Section 107 provides:
“Notwithstanding the provisions of section 106, the fair use of a copy-

righted work, including such use by reproduction in copies or phonorecords 
or by any other means specified by that section, for purposes such as criti-
cism, comment, news reporting, teaching (including multiple copies for 
classroom use), scholarship, or research, is not an infringement of copy-
right. In determining whether the use made of a work in any particular 
case is a fair use the factors to be considered shall include—

“(1) the purpose and character of the use, including whether such use is 
of a commercial nature or is for nonprofit educational purposes;

“(2) the nature of the copyrighted work;
“(3) the amount and substantiality of the portion used in relation to the 

copyrighted work as a whole; and
“(4) the effect of the use upon the potential market for or value of the 

copyrighted work.”
Section 101 makes it clear that the four factors listed in this section are 
“illustrative and not limitative.”

9 The 1976 Act was the product of a revision effort lasting more than 
20 years. Spurred by the recognition that “significant developments in 
technology and communications” had rendered the 1909 Act inadequate, 
S. Rep. No. 94-473, p. 47 (1975); see H. R. Rep. No. 94-1476, p. 47 (1976),
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uses of his work. If the work is put to some use not enumer-
ated in §106, the use is not an infringement. See Fort-
nightly Corp. v. United Artists Television, Inc., 392 U. S. 
390, 393-395 (1968). Thus, before considering whether 
home videotaping comes within the scope of the fair use ex-
emption, one first must inquire whether the practice appears 
to violate the exclusive right, granted in the first instance 
by § 106(1), “to reproduce the copyrighted work in copies or 
phonorecords.”

A
Although the word “copies” is in the plural in §106(1), 

there can be no question that under the Act the making of 
even a single unauthorized copy is prohibited. The Senate 
and House Reports explain: “The references to ‘copies or 
phonorecords,’ although in the plural, are intended here and 
throughout the bill to include the singular (1 U. S. C. § l).”10 

Congress in 1955 authorized the Copyright Office to prepare a series of 
studies on all aspects of the existing copyright law. Thirty-four studies 
were prepared and presented to Congress. The Register of Copyrights 
drafted a comprehensive report with recommendations, House Committee 
on the Judiciary, Copyright Law Revision, Report of the Register of Copy-
rights on the General Revision of the U. S. Copyright Law, 87th Cong., 1st 
Sess. (Comm. Print 1961) (Register’s 1961 Report), and general revision 
bills were introduced near the end of the 88th Congress in 1964. H. R. 
11947/S. 3008, 88th Cong., 2d Sess. (1964). The Register issued a second 
report in 1965, with revised recommendations. House Committee on the 
Judiciary, Copyright Law Revision, pt. 6, Supplementary Report of the 
Register of Copyrights on the General Revision of the U. S. Copyright 
Law: 1965 Revision Bill, 89th Cong., 1st Sess. (Comm. Print 1965) (Regis-
ter’s Supplementary Report). Action on copyright revision was delayed 
from 1967 to 1974 by a dispute on cable television, see generally Second 
Supplementary Report of the Register of Copyrights on the General Revi-
sion of the U. S. Copyright Law: 1975 Revision Bill, ch. V, pp. 2-26 (Draft 
Oct.-Dec. 1975) (Register’s Second Supplementary Report), but a compro-
mise led to passage of the present Act in 1976.

10 Title 1 U. S. C. § 1 provides in relevant part:
“In determining the meaning of any Act of Congress, unless the con-

text indicates otherwise . . . words importing the plural include the 
singular . . . .”
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S. Rep. No. 94-473, p. 58 (1975) (1975 Senate Report); H. R. 
Rep. No. 94-1476, p. 61 (1976) (1976 House Report). The 
Reports then describe the reproduction right established by 
§ 106(1):

“[T]he right ‘to reproduce the copyrighted work in copies 
or phonorecords’ means the right to produce a material 
object in which the work is duplicated, transcribed, imi-
tated, or simulated in a fixed form from which it can 
be ‘perceived, reproduced, or otherwise communicated, 
either directly or with the aid of a machine or device.’ 
As under the present law, a copyrighted work would 
be infringed by reproducing it in whole or in any sub-
stantial part, and by duplicating it exactly or by imita-
tion or simulation.” 1975 Senate Report 58; 1976 House 
Report 61.

The making of even a single videotape recording at home falls 
within this definition; the VTR user produces a material ob-
ject from which the copyrighted work later can be perceived. 
Unless Congress intended a special exemption for the making 
of a single copy for personal use, I must conclude that VTR 
recording is contrary to the exclusive rights granted by 
§106(1).

The 1976 Act and its accompanying Reports specify in 
some detail the situations in which a single copy of a copy-
righted work may be made without infringement concerns. 
Section 108(a), for example, permits a library or archives “to 
reproduce no more than one copy or phonorecord of a work” 
for a patron, but only under very limited conditions; an entire 
work, moreover, can be copied only if it cannot be obtained 
elsewhere at a fair price.11 § 108(e); see also § 112(a) (broad-

11 The library photocopying provisions of § 108 do not excuse any person 
who requests “a copy” from a library if the requester’s use exceeds fair 
use. § 108(f)(2). Moreover, a library is absolved from liability for the un-
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caster may “make no more than one copy or phonorecord of 
a particular transmission program,” and only under certain 
conditions). In other respects, the making of single copies is 
permissible only within the limited confines of the fair use 
doctrine. The Senate Report, in a section headed “Single 
and multiple copying,” notes that the fair use doctrine would 
permit a teacher to make a single copy of a work for use in 
the classroom, but only if the work was not a “sizable” one 
such as a novel or treatise. 1975 Senate Report 63-64; 
accord, 1976 House Report 68-69, 71. Other situations 
in which the making of a single copy would be fair use are 
described in the House and Senate Reports.* 12 But neither 
the statute nor its legislative history suggests any intent to 
create a general exemption for a single copy made for per-
sonal or private use.

Indeed, it appears that Congress considered and rejected 
the very possibility of a special private use exemption. The 
issue was raised early in the revision process, in one of the 
studies prepared for Congress under the supervision of the 
Copyright Office. A. Latman, Fair Use of Copyrighted 
Works (1958), reprinted in Study No. 14 for the Senate Com-
mittee on the Judiciary, Copyright Law Revision, Studies 
Prepared for the Subcommittee on Patents, Trademarks, and 
Copyrights, 86th Cong., 2d Sess., 1 (1960) (Latman Fair Use 
Study). This study found no reported case supporting the 
existence of an exemption for private use, although it noted 
that “the purpose and nature of a private use, and in some 

supervised use of its copying equipment provided that the equipment bears 
a notice informing users that “the making of a copy” may violate the copy-
right law. § 108(f)(1).

12 For example, “the making of a single copy or phonorecord by an indi-
vidual as a free service for a blind person” would be a fair use, as would “a 
single copy reproduction of an excerpt from a copyrighted work by a callig-
rapher for a single client” or “a single reproduction of excerpts from a copy-
righted work by a student calligrapher or teacher in a learning situation.” 
1975 Senate Report 66-67; see 1976 House Report 73-74. Application of 
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cases the small amount taken, might lead a court to apply the 
general principles of fair use in such a way as to deny liabil-
ity.” Id., at 12. After reviewing a number of foreign copy-
right laws that contained explicit statutory exemptions for 
private or personal use, id., at 25, Professor Latman outlined 
several approaches that a revision bill could take to the gen-
eral issue of exemptions and fair use. One of these was the 
adoption of particularized rules to cover specific situations, 
including “the field of personal use.” Id., at 33.13

Rejecting the latter alternative, the Register of Copyrights 
recommended that the revised copyright statute simply men-
tion the doctrine of fair use and indicate its general scope. 
The Register opposed the adoption of rules and exemptions 
to cover specific situations,14 * preferring, instead, to rely 
on the judge-made fair use doctrine to resolve new problems 
as they arose. See Register’s 1961 Report 25; Register’s 
Supplementary Report 27-28.

The Register’s approach was reflected in the first copy-
right revision bills, drafted by the Copyright Office in 1964.

the fair use doctrine in these situations, of course, would be unnecessary if 
the 1976 Act created a general exemption for the making of a single copy.

13 Professor Latman made special mention of the “personal use” issue be-
cause the area was one that “has become disturbed by recent developments 
.... Photoduplication devices may make authors’ and publishers’ groups 
apprehensive. The Copyright Charter recently approved by [the Interna-
tional Confederation of Societies of Authors and Composers] emphasizes 
the concern of authors over ‘private’ uses which, because of technological 
developments, are said to be competing seriously with the author’s eco-
nomic interests.” Latman Fair Use Study 33-34.

14 The one exemption proposed by the Register, permitting a library to 
make a single photocopy of an out-of-print work and of excerpts that a 
requester certified were needed for research, met with opposition and was 
not included in the bills initially introduced in Congress. See Register’s
1961 Report 26; H. R. 11947/S. 3008, 88th Cong., 2d Sess. (1964); Regis-
ter’s Supplementary Report 26. A library copying provision was restored 
to the bill in 1969, after pressure from library associations. Register’s 
Second Supplementary Report, ch. Ill, pp. 10-11; see S. 543, 91st Cong., 
1st Sess., § 108 (Comm. Print, Dec. 10, 1969); 1975 Senate Report 48.
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These bills, like the 1976 Act, granted the copyright owner 
the exclusive right to reproduce the copyrighted work, sub-
ject only to the exceptions set out in later sections. H. R. 
11947/S. 3008, 88th Cong., 2d Sess., §5(a) (1964). The pri-
mary exception was fair use, § 6, containing language virtu-
ally identical to § 107 of the 1976 Act. Although the copy-
right revision bills underwent change in many respects from 
their first introduction in 1964 to their final passage in 1976, 
these portions of the bills did not change.15 I can con-
clude only that Congress, like the Register, intended to rely 
on the fair use doctrine, and not on a per se exemption 
for private use, to separate permissible copying from the 
impermissible.16

16 The 1964 bills provided that the fair use of copyrighted material for 
purposes “such as criticism, comment, news reporting, teaching, scholar-
ship, or research” was not an infringement of copyright, and listed four 
“factors to be considered” in determining whether any other particular use 
was fair. H. R. 11947/S. 3008, 88th Cong., 2d Sess., §6 (1964). Revised 
bills, drafted by the Copyright Office in 1965, contained a fair use provision 
merely mentioning the doctrine but not indicating its scope: “Notwith-
standing the provisions of section 106, the fair use of a copyrighted work is 
not an infringement of copyright.” H. R. 4347/S. 1006, 89th Cong., 1st 
Sess., § 107 (1965). The House Judiciary Committee restored the provi-
sion to its earlier wording, H. R. Rep. No. 2237, 89th Cong., 2d Sess., 5, 
58 (1966), and the language adopted by the Committee remained in the bill 
in later Congresses. See H. R. 2512/S. 597, 90th Cong., 1st Sess., § 107 
(1967); S. 543, 91st Cong., 1st Sess., §107 (1969); S. 644, 92d Cong., 1st 
Sess., §107 (1971); S. 1361, 93d Cong., 1st Sess., §107 (1973); H. R. 
2223/S. 22, 94th Cong., 1st Sess., § 107 (1975). With a few additions by 
the House Judiciary Committee in 1976, see 1976 House Report 5; H. R. 
Conf. Rep. No. 94-1733, p. 70 (1976), the same language appears in § 107 of 
the 1976 Act.

16 In Williams & Wilkins Co. n . United States, 203 Ct. Cl. 74, 487 F. 2d 
1345 (1973), aft’d by an equally divided Court, 420 U. S. 376 (1975), decided 
during the process of the revision of the copyright statutes, the Court of 
Claims suggested that copying for personal use might be outside the scope 
of copyright protection under the 1909 Act. The court reasoned that be-
cause “hand copying” for personal use has always been regarded as permis-
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When Congress intended special and protective treatment 
for private use, moreover, it said so explicitly. One such 
explicit statement appears in § 106 itself. The copyright 
owner’s exclusive right to perform a copyrighted work, in 
contrast to his right to reproduce the work in copies, is lim-
ited. Section 106(4) grants a copyright owner the exclusive 
right to perform the work “publicly,” but does not afford the 
owner protection with respect to private performances by 
others. A motion picture is “performed” whenever its images 
are shown or its sounds are made audible. § 101. Like “sing-

sible, and because the practice of making personal copies continued after 
typewriters and photostat machines were developed, the making of per-
sonal copies by means other than hand copying should be permissible as 
well. 203 Ct. Cl., at 84-88, 487 F. 2d, at 1350-1352.

There appear to me to be several flaws in this reasoning. First, it is 
by no means clear that the making of a “hand copy” of an entire work is 
permissible; the most that can be said is that there is no reported case 
on the subject, possibly because no copyright owner ever thought it worth-
while to sue. See Latman Fair Use Study 11-12; 3 M. Nimmer, Copyright 
§ 13.05[E][4][a] (1983). At least one early treatise asserted that infringe-
ment would result “if an individual made copies for his personal use, even 
in his own handwriting, as there is no rule of law excepting manuscript 
copies from the law of infringement.” A. Weil, American Copyright Law 
§ 1066 (1917). Second, hand copying or even copying by typewriter is self-
limiting. The drudgery involved in making hand copies ordinarily ensures 
that only necessary and fairly small portions of a work are taken; it is un-
likely that any user would make a hand copy as a substitute for one that 
could be purchased. The harm to the copyright owner from hand copying 
thus is minimal. The recent advent of inexpensive and readily available 
copying machines, however, has changed the dimensions of the problem. 
See Register’s Second Supplementary Report, ch. Ill, p. 3; Hearings on 
H. R. 2223 before the Subcommittee on Courts, Civil Liberties, and the 
Administration of Justice of the House Committee on the Judiciary, 94th 
Cong., 1st Sess., 194 (1975) (1975 House Hearings) (remarks of Rep. Dan-
ielson); id., at 234 (statement of Robert W. Cairns); id., at 250 (remarks of 
Rep. Danielson); id., at 354 (testimony of Irwin Karp); id., at 467 (testi-
mony of Rondo Cameron); id., at 1795 (testimony of Barbara Ringer, Reg-
ister of Copyrights). Thus, “[t]he supposition that there is no tort in-
volved in a scholar copying a copyrighted text by hand does not much 
advance the question of machine copying.” B. Kaplan, An Unhurried 
View of Copyright 101-102 (1967).
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[ing] a copyrighted lyric in the shower,” Twentieth Century 
Music Corp. v. Aiken, 422 U. S. 151, 155 (1975), watching 
television at home with one’s family and friends is now con-
sidered a performance. 1975 Senate Report 59-60; 1976 
House Report 63.17 Home television viewing nevertheless 
does not infringe any copyright—but only because § 106(4) 
contains the word “publicly.”18 See generally 1975 Senate 
Report 60-61; 1976 House Report 63-64; Register’s 1961 
Report 29-30. No such distinction between public and pri-
vate uses appears in § 106(l)’s prohibition on the making of 
copies.19

Similarly, an explicit reference to private use appears in 
§ 108. Under that section, a library can make a copy for a 
patron only for specific types of private use: “private study, 
scholarship, or research.”20 §§ 108(d)(1) and (e)(1); see 37 

17 In a trio of cases, Fortnightly Corp. v. United Artists Television, Inc., 
392 U. S. 390, 398 (1968); Teleprompter Corp. v. Columbia Broadcasting 
System, Inc., 415 U. S. 394, 403-405 (1974); and Twentieth Century Music 
Corp. v. Aiken, 422 U. S. 151 (1975), this Court had held that the reception 
of a radio or television broadcast was not a “performance” under the 1909 
Act. The Court’s “narrow construction” of the word “perform” was “com-
pletely overturned by the [1976 Act] and its broad definition of ‘perform’ in 
section 101.” 1976 House Report 87.

18 A work is performed “publicly” if it takes place “at a place open to the 
public or at any place where a substantial number of persons outside of a 
normal circle of a family and its social acquaintances is gathered.” § 101.

19 One purpose of the exemption for private performances was to permit 
the home viewing of lawfully made videotapes. The Register noted in 
1961 that “[n]ew technical devices will probably make it practical in the 
future to reproduce televised motion pictures in the home. We do not be-
lieve the private use of such a reproduction can or should be precluded by 
copyright.” Register’s 1961 Report 30 (emphasis added). The Register 
did not suggest that the private making of a reproduction of a televised 
motion picture would be permitted by the copyright law. The Register 
later reminded Congress that “[i]n general the concept of ‘performance’ 
must be distinguished sharply from the reproduction of copies.” Regis-
ter’s Supplementary Report 22.

20 During hearings on this provision, Representative Danielson inquired 
whether it would apply to works of fiction such as “Gone With the Wind,” 
or whether it was limited to “strictly technical types of information.” The 
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CFR § 201.14(b) (1983). Limits also are imposed on the ex-
tent of the copying and the type of institution that may make 
copies, and the exemption expressly is made inapplicable to 
motion pictures and certain other types of works. § 108(h). 
These limitations would be wholly superfluous if an entire 
copy of any work could be made by any person for private 
use.21

B
The District Court in this case nevertheless concluded that 

the 1976 Act contained an implied exemption for “home-use 
recording.” 480 F. Supp., at 444-446. The court relied pri-
marily on the legislative history of a 1971 amendment to the 
1909 Act, a reliance that this Court today does not duplicate. 
Ante, at 430, n. 11. That amendment, however, was ad-
dressed to the specific problem of commercial piracy of sound 
recordings. Act of Oct. 15, 1971, 85 Stat. 391 (1971 Amend-
ment). The House Report on the 1971 Amendment, in a 
section entitled “Home Recording,” contains the following 
statement:

“In approving the creation of a limited copyright in 
sound recordings it is the intention of the Committee 
that this limited copyright not grant any broader rights 
than are accorded to other copyright proprietors under 
the existing title 17. Specifically, it is not the intention 
of the Committee to restrain the home recording, from 
broadcasts or from tapes or records, of recorded per-

uncontradicted response was that it would apply only in “general terms of 
science . . . [and] the useful arts.” 1975 House Hearings 251 (testimony of 
Robert W. Cairns); cf. id., at 300 (statement of Harry Rosenfield) (“We are 
not asking ... for the right to copy ‘Gone With the Wind’ ”).

21 The mention in the Senate and House Reports of situations in which 
copies for private use would be permissible under the fair use doctrine—for 
example, the making of a free copy for a blind person, 1975 Senate Report 
66; 1976 House Report 73, or the “recordings of performances by music stu-
dents for purposes of analysis and criticism,” 1975 Senate Report 63— 
would be superfluous as well. See n. 12, supra.
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formances, where the home recording is for private use 
and with no purpose of reproducing or otherwise capital-
izing commercially on it. This practice is common and 
unrestrained today, and the record producers and per-
formers would be in no different position from that of 
the owners of copyright in recorded musical composi-
tions over the past 20 years.” H. R. Rep. No. 92-487, 
p. 7 (1971) (1971 House Report).

Similar statements were made during House hearings on 
the bill22 and on the House floor,23 although not in the Senate 

22 The following exchange took place during the testimony of Barbara 
Ringer, then Assistant Register of Copyrights:

“[Rep.] Bies ter . ... I can tell you I must have a small pirate in my own 
home. My son has a cassette tape recorder, and as a particular record be-
comes a hit, he will retrieve it onto his little set. . . . [T]his legislation, 
of course, would not point to his activities, would it?

“Miss Ring er . I think the answer is clearly, ‘No, it would not.’ I have 
spoken at a couple of seminars on video cassettes lately, and this question 
is usually asked: ‘What about the home recorders?’ The answer I have 
given and will give again is that this is something you cannot control. You 
simply cannot control it. My own opinion, whether this is philosophical 
dogma or not, is that sooner or later there is going to be a crunch here. 
But that is not what this legislation is addressed to, and I do not see the 
crunch coming in the immediate future. ... I do not see anybody going 
into anyone’s home and preventing this sort of thing, or forcing legisla-
tion that would engineer a piece of equipment not to allow home taping.” 
Hearings on S. 646 and H. R. 6927 before Subcommittee No. 3 of the 
House Committee on the Judiciary, 92d Cong., 1st Sess., 22-23 (1971) 
(1971 House Hearings).

23 Shortly before passage of the bill, a colloquy took place between 
Representative Kastenmeier, Chairman of the House Subcommittee that 
produced the bill, and Representative Kazen, who was not on the 
Subcommittee:

“Mr. KAZEN. Am I correct in assuming that the bill protects copy-
righted material that is duplicated for commercial purposes only?

“Mr. KASTENMEIER. Yes.
“Mr. KAZEN. In other words, if your child were to record off of a pro-

gram which comes through the air on the radio or television, and then used
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proceedings. In concluding that these statements created 
a general exemption for home recording, the District Court, 
in my view, paid too little heed to the context in which the 
statements were made, and failed to consider the limited pur-
pose of the 1971 Amendment and the structure of the 1909 
Act.

Unlike television broadcasts and other types of motion 
pictures, sound recordings were not protected by copyright 
prior to the passage of the 1971 Amendment. Although the 
underlying musical work could be copyrighted, the 1909 Act 
provided no protection for a particular performer’s rendition 
of the work. Moreover, copyrighted musical works that had 
been recorded for public distribution were subject to a “com-
pulsory license”: any person was free to record such a work 
upon payment of a 2-cent royalty to the copyright owner. 
§ 1(e), 35 Stat. 1075-1076. While reproduction without pay-
ment of the royalty was an infringement under the 1909 Act, 
damages were limited to three times the amount of the un-
paid royalty. § 25(e), 35 Stat. 1081-1082; Shapiro, Bernstein 
& Co. v. Goody, 248 F. 2d 260, 262-263, 265 (CA2 1957), cert, 
denied, 355 U. S. 952 (1958). It was observed that the prac-
tical effect of these provisions was to legalize record piracy. 
See S. Rep. No. 92-72, p. 4 (1971); 1971 House Report 2.

In order to suppress this piracy, the 1971 Amendment ex-
tended copyright protection beyond the underlying work and 
to the sound recordings themselves. Congress chose, how-
ever, to provide only limited protection: owners of copyright 
in sound recordings were given the exclusive right “[t]o re-
produce [their works] and distribute [them] to the public.” 

it for her own personal pleasure, for listening pleasure, this use would not 
be included under the penalties of this bill?

“Mr. KASTENMEIER. This is not included in the bill. I am glad the 
gentleman raises the point.

“On page 7 of the report, under ‘Home Recordings,’ Members will note 
that under the bill the same practice which prevails today is called for; 
namely, this is considered both presently and under the proposed law to be 
fair use. The child does not do this for commercial purposes. This is 
made clear in the report.” 117 Cong. Rec. 34748-34749 (1971).
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1971 Amendment, § 1(a), 85 Stat. 391 (formerly codified as 17 
U. S. C. § 1(f)).24 This right was merely the right of com-
mercial distribution. See 117 Cong. Rec. 34748-34749 (1971) 
(colloquy of Reps. Kazen and Kastenmeier) (“the bill pro-
tects copyrighted material that is duplicated for commercial 
purposes only”).

Against this background, the statements regarding home 
recording under the 1971 Amendment appear in a very dif-
ferent light. If home recording was “common and unre-
strained” under the 1909 Act, see 1971 House Report 7, it 
was because sound recordings had no copyright protection 
and the owner of a copyright in the underlying musical work 
could collect no more than a 2-cent royalty plus 6 cents in 
damages for each unauthorized use. With so little at stake, 
it is not at all surprising that the Assistant Register “d[id] 
not see anybody going into anyone’s home and preventing 
this sort of thing.” 1971 House Hearings 23.

But the references to home sound recording in the 1971 
Amendment’s legislative history demonstrate no congres-
sional intent to create a generalized home-use exemption 
from copyright protection. Congress, having recognized 
that the 1909 Act had been unsuccessful in controlling home 
sound recording, addressed only the specific problem of com-
mercial record piracy. To quote Assistant Register Ringer 
again, home use was “not what this legislation [was] ad-
dressed to.” Id., at 22.25

24 The 1909 Act’s grant of an exclusive right to “copy,” §l(a), was of 
no assistance to the owner of a copyright in a sound recording, because a 
reproduction of a sound recording was technically considered not to be 
a “copy.” See 1971 House Hearings 18 (testimony of Barbara Ringer, 
Assistant Register of Copyrights); 1971 Amendment, § 1(e), 85 Stat. 391 
(formerly codified as 17 U. S. C. §26) (“For the purposes of [specified 
sections, not including § 1(a)], but not for any other purpose, a reproduc-
tion of a [sound recording] shall be considered to be a copy thereof”). This 
concept is carried forward into the 1976 Act, which distinguishes between 
“copies” and “phonorecords.” See n. 7, supra.

25 During consideration of the 1976 Act, Congress, of course, was well 
aware of the limited nature of the protection granted to sound recordings 
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While the 1971 Amendment narrowed the sound record-
ings loophole in then existing copyright law, motion pictures 
and other audiovisual works have been accorded full copy-
right protection since at least 1912, see Act of Aug. 24, 1912, 
37 Stat. 488, and perhaps before, see Edison v. Lubin, 122 F. 
240 (CA3 1903), appeal dism’d, 195 U. S. 625 (1904). Con-
gress continued this protection in the 1976 Act. Unlike the 
sound recording rights created by the 1971 Amendment, the 
reproduction rights associated with motion pictures under 
§ 106(1) are not limited to reproduction for public distribu-
tion; the copyright owner’s right to reproduce the work ex-
ists independently, and the “mere duplication of a copy may 
constitute an infringement even if it is never distributed.” 
Register’s Supplementary Report 16; see 1975 Senate Report 
57 and 1976 House Report 61. Moreover, the 1976 Act was 
intended as a comprehensive treatment of all aspects of copy-
right law. The Reports accompanying the 1976 Act, unlike 
the 1971 House Report, contain no suggestion that home-use 
recording is somehow outside the scope of this all-inclusive 
statute. It was clearly the intent of Congress that no addi-
tional exemptions were to be implied.26

under the 1971 Amendment. See 1975 House Hearings 113 (testimony of 
Barbara Ringer, Register of Copyrights) (1971 Amendment “created a 
copyright in a sound recording . . . but limited it to the particular situation 
of so-called piracy”); id., at 1380 (letter from John Lorenz, Acting Librar-
ian of Congress) (under 1971 Amendment “only the unauthorized reproduc-
tion and distribution to the public of copies of the sound recording is pro-
hibited. Thus, the duplication of sound recordings for private, personal 
use and the performance of sound recordings through broadcasting or 
other means are outside the scope of the amendment”).

26 Representative Kastenmeier, the principal House sponsor of the 1976 
revision bill and Chairman of the House Subcommittee that produced it, 
made this explicit on the opening day of the House hearings:

“[F]rom time to time, certain areas have not been covered in the bill. 
But is it not the case, this being a unified code, that the operation of the bill 
does apply whether or not we specifically deal with a subject or not? . . .

“Therefore, we can really not fail to deal with an issue. It will be dealt 
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I therefore find in the 1976 Act no implied exemption to 
cover the home taping of television programs, whether it be 
for a single copy, for private use, or for home use. Taping a 
copyrighted television program is infringement unless it is 
permitted by the fair use exemption contained in § 107 of the 
1976 Act. I now turn to that issue.

IV
Fair Use

The doctrine of fair use has been called, with some justifi-
cation, “the most troublesome in the whole law of copyright.” 
Dellar v. Samuel Goldwyn, Inc., 104 F. 2d 661, 662 (CA2 
1939); see Triangle Publications, Inc. v. Knight-Ridder News-
papers, Inc., 626 F. 2d 1171, 1174 (CA5 1980); Meeropol v. 
Nizer, 560 F. 2d 1061, 1068 (CA2 1977), cert, denied, 434 
U. S. 1013 (1978). Although courts have constructed lists of 
factors to be considered in determining whether a particular 
use is fair,27 no fixed criteria have emerged by which that 

with one way or the other. The code, title 17, will cover it. So we have 
made a conscientious decision even by omission. . . .

“. . . By virtue of passing this bill, we will deal with every issue. 
Whether we deal with it completely or not for the purpose of resolving the 
issues involved is the only question, not whether it has dealt with the four 
comers of the bill because the four comers of the bill will presume to deal 
with everything in copyright.” Id., at 115.

27 The precise phrase “fair use” apparently did not enter the case law 
until 1869, see Lawrence v. Dana, 15 F. Cas. 26, 60 (No. 8,136) (CC 
Mass.), but the doctrine itself found early expression in Folsom v. Marsh, 
9 F. Cas. 342 (No. 4,901) (CC Mass. 1841). Justice Story was faced there 
with the “intricate and embarrassing questio[n]” whether a biography con-
taining copyrighted letters was “a justifiable use of the original materials, 
such as the law recognizes as no infringement of the copyright of the plain-
tiffs.” Id., at 344, 348. In determining whether the use was permitted, it 
was necessary, said Justice Story, to consider “the nature and objects of 
the selections made, the quantity and value of the materials used, and the 
degree in which the use may prejudice the sale, or diminish the profits, or 
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determination can be made. This Court thus far has pro-
vided no guidance; although fair use issues have come here 
twice, on each occasion the Court was equally divided and 
no opinion was forthcoming. Williams & Wilkins Co. v. 
United States, 203 Ct. Cl. 74, 487 F. 2d 1345 (1973), aff’d, 420 
U. S. 376 (1975); Benny v. Loew’s Inc., 239 F. 2d 532 (CA9 
1956), aff’d sub nom. Columbia Broadcasting System, Inc. n . 
Loew’s Inc., 356 U. S. 43 (1958).

Nor did Congress provide definitive rules when it codified 
the fair use doctrine in the 1976 Act; it simply incorporated 
a list of factors “to be considered”: the “purpose and charac-
ter of the use,” the “nature of the copyrighted work,” the 
“amount and substantiality of the portion used,” and, perhaps 
the most important, the “effect of the use upon the potential 
market for or value of the copyrighted work” (emphasis sup-
plied). § 107. No particular weight, however, was assigned 
to any of these, and the list was not intended to be exclusive. 
The House and Senate Reports explain that §107 does no 
more than give “statutory recognition” to the fair use doc-
trine; it was intended “to restate the present judicial doctrine 
of fair use, not to change, narrow, or enlarge it in any way.” 
1976 House Report 66. See 1975 Senate Report 62; S. Rep. 
No. 93-983, p. 116 (1974); H. R. Rep. No. 83, 90th Cong., 1st 
Sess., 32 (1967); H. R. Rep. No. 2237, 89th Cong., 2d Sess., 
61 (1966).

supersede the objects, of the original work. . . . Much must, in such cases, 
depend upon the nature of the new work, the value and extent of the 
copies, and the degree in which the original authors may be injured 
thereby.” Id., at 348-349.

Similar lists were compiled by later courts. See, e. g., Tennessee Fabri-
cating Co. v. Moultrie Mfg. Co., 421 F. 2d 279, 283 (CA5), cert, denied, 
398 U. S. 928 (1970); Mathews Conveyer Co. v. Palmer-Bee Co., 135 F. 2d 
73, 85 (CA6 1943); Columbia Pictures Corp. v. National Broadcasting Co., 
137 F. Supp. 348 (SD Cal. 1955); Shapiro, Bernstein & Co. v. P. F. Collier 
& Son Co., 26 USPQ 40, 43 (SDNY 1934); Hill v. Whalen & Martell, Inc., 
220 F. 359, 360 (SDNY 1914).
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A
Despite this absence of clear standards, the fair use doc-

trine plays a crucial role in the law of copyright. The pur-
pose of copyright protection, in the words of the Constitu-
tion, is to “promote the Progress of Science and useful Arts.” 
Copyright is based on the belief that by granting authors the 
exclusive rights to reproduce their works, they are given an 
incentive to create, and that “encouragement of individual 
effort by personal gain is the best way to advance public 
welfare through the talents of authors and inventors in ‘Sci-
ence and the useful Arts.’” Mazer v. Stein, 347 U. S. 201, 
219 (1954). The monopoly created by copyright thus re-
wards the individual author in order to benefit the public. 
Twentieth Century Music Corp. n . Aiken, 422 U. S., at 156; 
Fox Film Corp. v. Doyal, 286 U. S. 123, 127-128 (1932); see 
H. R. Rep. No. 2222, 60th Cong., 2d Sess., 7 (1909).

There are situations, nevertheless, in which strict enforce-
ment of this monopoly would inhibit the very “Progress of 
Science and useful Arts” that copyright is intended to pro-
mote. An obvious example is the researcher or scholar 
whose own work depends on the ability to refer to and to 
quote the work of prior scholars. Obviously, no author could 
create a new work if he were first required to repeat the re-
search of every author who had gone before him.28 The 
scholar, like the ordinary user, of course could be left to bar-
gain with each copyright owner for permission to quote from 
or refer to prior works. But there is a crucial difference be-
tween the scholar and the ordinary user. When the ordinary 
user decides that the owner’s price is too high, and forgoes 
use of the work, only the individual is the loser. When the 
scholar forgoes the use of a prior work, not only does his own 

28 “The world goes ahead because each of us builds on the work of our 
predecessors. ‘A dwarf standing on the shoulders of a giant can see far-
ther than the giant himself.’ ” Chafee, Reflections on the Law of Copy-
right: I, 45 Colum. L. Rev. 503, 511 (1945).
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work suffer, but the public is deprived of his contribution to 
knowledge. The scholar’s work, in other words, produces 
external benefits from which everyone profits. In such a 
case, the fair use doctrine acts as a form of subsidy—albeit at 
the first author’s expense—to permit the second author to 
make limited use of the first author’s work for the public 
good. See Latman Fair Use Study 31; Gordon, Fair Use as 
Market Failure: A Structural Analysis of the Betamax Case 
and its Predecessors, 82 Colum. L. Rev. 1600, 1630 (1982).

A similar subsidy may be appropriate in a range of areas 
other than pure scholarship. The situations in which fair use 
is most commonly recognized are listed in § 107 itself; fair use 
may be found when a work is used “for purposes such as criti-
cism, comment, news reporting, teaching, . . . scholarship, 
or research.” The House and Senate Reports expand on this 
list somewhat,29 and other examples may be found in the case 
law.30 Each of these uses, however, reflects a common 
theme: each is a productive use, resulting in some added ben-
efit to the public beyond that produced by the first author’s 
work.31 The fair use doctrine, in other words, permits works

29 Quoting from the Register’s 1961 Report, the Senate and House Re-
ports give examples of possible fair uses:
“ ‘quotation of excerpts in a review or criticism for purposes of illustration 
or comment; quotation of short passages in a scholarly or technical work, 
for illustration or clarification of the author’s observations; use in a parody 
of some of the content of the work parodied; summary of an address or arti-
cle, with brief quotations, in a news report; reproduction by a library of a 
portion of a work to replace part of a damaged copy; reproduction by a 
teacher or student of a small part of a work to illustrate a lesson; reproduc-
tion of a work in legislative or judicial proceedings or reports; incidental 
and fortuitous reproduction, in a newsreel or broadcast, of a work located 
in the scene of an event being reported.’ ” 1975 Senate Report 61-62; 1976 
House Report 65.

30 See, e. g., Triangle Publications, Inc. v. Knight-Ridder Newspapers, 
Inc., 626 F. 2d 1171 (CA5 1980) (comparative advertising).

31 Professor Seltzer has characterized these lists of uses as “reflect[ing] 
what in fact the subject matter of fair use has in the history of its adjudica-
tion consisted in: it has always had to do with the use by a second author of 
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to be used for “socially laudable purposes.” See Copyright 
Office, Briefing Papers on Current Issues, reprinted in 1975 
House Hearings 2051, 2055. I am aware of no case in which 
the reproduction of a copyrighted work for the sole benefit of 
the user has been held to be fair use.32

I do not suggest, of course, that every productive use is a 
fair use. A finding of fair use still must depend on the facts 
of the individual case, and on whether, under the circum-
stances, it is reasonable to expect the user to bargain with 
the copyright owner for use of the work. The fair use doc-
trine must strike a balance between the dual risks created by 
the copyright system: on the one hand, that depriving au-
thors of their monopoly will reduce their incentive to create, 
and, on the other, that granting authors a complete monopoly 
will reduce the creative ability of others.33 The inquiry is 

a first author’s work.” L. Seltzer, Exemptions and Fair Use in Copyright 
24 (1978) (emphasis removed). He distinguishes “the mere reproduction 
of a work in order to use it for its intrinsic purpose—to make what might be 
called the ‘ordinary’ use of it.” When copies are made for “ordinary” use 
of the work, “ordinary infringement has customarily been triggered, not 
notions of fair use” (emphasis in original). Ibid. See also 3 M. Nimmer, 
Copyright § 13.05[A][l] (1983) (“Use of a work in each of the foregoing con-
texts either necessarily or usually involves its use in a derivative work”).

32 Williams & Wilkins Co. v. United States, 203 Ct. Cl. 74, 487 F. 2d 
1345 (1973), aff’d by an equally divided Court, 420 U. S. 376 (1975), in-
volved the photocopying of scientific journal articles; the Court of Claims 
stressed that the libraries performing the copying were “devoted solely to 
the advancement and dissemination of medical knowledge,” 203 Ct. Cl., at 
91, 487 F. 2d, at 1354, and that “medical science would be seriously hurt if 
such library photocopying were stopped.” Id., at 95, 487 F. 2d, at 1356.

The issue of library copying is now covered by § 108 of the 1976 Act. 
That section, which Congress regarded as “authoriz[ing] certain photo-
copying practices which may not qualify as a fair use,” 1975 Senate Report 
67; 1976 House Report 74, permits the making of copies only for “private 
study, scholarship, or research.” §§ 108(d)(1) and (e)(1).

33 In the words of Lord Mansfield: “[W]e must take care to guard against 
two extremes equally prejudicial; the one, that men of ability, who have 
employed their time for the service of the community, may not be deprived 
of their just merits, and the reward of their ingenuity and labour; the 
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necessarily a flexible one, and the endless variety of situa-
tions that may arise precludes the formulation of exact rules. 
But when a user reproduces an entire work and uses it for its 
original purpose, with no added benefit to the public, the doc-
trine of fair use usually does not apply. There is then no 
need whatsoever to provide the ordinary user with a fair use 
subsidy at the author’s expense.

The making of a videotape recording for home viewing is 
an ordinary rather than a productive use of the Studios’ copy-
righted works. The District Court found that “Betamax 
owners use the copy for the same purpose as the original. 
They add nothing of their own.” 480 F. Supp., at 453. Al-
though applying the fair use doctrine to home VTR record-
ing, as Sony argues, may increase public access to material 
broadcast free over the public airwaves, I think Sony’s argu-
ment misconceives the nature of copyright. Copyright gives 
the author a right to limit or even to cut off access to his 
work. Fox Film Corp. v. Doyal, 286 U. S., at 127. A VTR 
recording creates no public benefit sufficient to justify limit-
ing this right. Nor is this right extinguished by the copy-
right owner’s choice to make the work available over the 
airwaves. Section 106 of the 1976 Act grants the copy-
right owner the exclusive right to control the performance 
and the reproduction of his work, and the fact that he has 
licensed a single television performance is really irrelevant 
to the existence of his right to control its reproduction. Al-
though a television broadcast may be free to the viewer, this 
fact is equally irrelevant; a book borrowed from the public 
library may not be copied any more freely than a book that is 
purchased.

It may be tempting, as, in my view, the Court today is 
tempted, to stretch the doctrine of fair use so as to permit 
unfettered use of this new technology in order to increase ac-

other, that the world may not be deprived of improvements, nor the 
progress of the arts be retarded.” Sayre v. Moore, as set forth in Cary 
v. Longman, 1 East 358, 361, n. (b), 102 Eng. Rep. 138, 140, n. (b) (K. B. 
1785). See Register’s Supplementary Report 13.
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cess to television programming. But such an extension risks 
eroding the very basis of copyright law, by depriving authors 
of control over their works and consequently of their incen-
tive to create.34 Even in the context of highly productive 
educational uses, Congress has avoided this temptation; in 
passing the 1976 Act, Congress made it clear that off-the-air 
videotaping was to be permitted only in very limited situa-
tions. See 1976 House Report 71; 1975 Senate Report 64. 
And, the Senate Report adds, “[t]he committee does not in-
tend to suggest. . . that off-the-air recording for convenience 
would under any circumstances, be considered ‘fair use.’” 
Id., at 66. I cannot disregard these admonitions.

B
I recognize, nevertheless, that there are situations where 

permitting even an unproductive use would have no effect on 
the author’s incentive to create, that is, where the use would 
not affect the value of, or the market for, the author’s work. 
Photocopying an old newspaper clipping to send to a friend 

34 This point was brought home repeatedly by the Register of Copy-
rights. Mentioning the “multitude of technological developments” since 
passage of the 1909 Act, including “remarkable developments in the use 
of video tape,” Register’s Supplementary Report xiv-xv, the Register 
cautioned:

“I realize, more clearly now than I did in 1961, that the revolution in 
communications has brought with it a serious challenge to the author’s 
copyright. This challenge comes not only from the ever-growing commer-
cial interests who wish to use the author’s works for private gain. An 
equally serious attack has come from people with a sincere interest in the 
public welfare who fully recognize . . . ‘that the real heart of civiliza-
tion . . . owes its existence to the author’; ironically, in seeking to make 
the author’s works widely available by freeing them from copyright re-
strictions, they fail to realize that they are whittling away the very thing 
that nurtures authorship in the first place. An accommodation among con-
flicting demands must be worked out, true enough, but not by denying the 
fundamental constitutional directive: to encourage cultural progress by 
securing the author’s exclusive rights to him for a limited time.” Id., 
at xv; see 1975 House Hearings 117 (testimony of Barbara Ringer, Regis-
ter of Copyrights).
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may be an example; pinning a quotation on one’s bulletin 
board may be another. In each of these cases, the effect on 
the author is truly de minimis. Thus, even though these 
uses provide no benefit to the public at large, no purpose is 
served by preserving the author’s monopoly, and the use may 
be regarded as fair.

Courts should move with caution, however, in depriving 
authors of protection from unproductive “ordinary” uses. 
As has been noted above, even in the case of a productive 
use, § 107(4) requires consideration of “the effect of the use 
upon the potential market for or value of the copyrighted 
work” (emphasis added). “[A] particular use which may 
seem to have little or no economic impact on the author’s 
rights today can assume tremendous importance in times to 
come.” Register’s Supplementary Report 14. Although 
such a use may seem harmless when viewed in isolation, 
“[isolated instances of minor infringements, when multiplied 
many times, become in the aggregate a major inroad on copy-
right that must be prevented.” 1975 Senate Report 65.

I therefore conclude that, at least when the proposed use 
is an unproductive one, a copyright owner need prove only a 
potential for harm to the market for or the value of the copy-
righted work. See 3 M. Nimmer, Copyright § 13.05[E][4][c], 
p. 13-84 (1983). Proof of actual harm, or even probable 
harm, may be impossible in an area where the effect of a new 
technology is speculative, and requiring such proof would 
present the “real danger ... of confining the scope of an au-
thor’s rights on the basis of the present technology so that, as 
the years go by, his copyright loses much of its value because 
of unforeseen technical advances.” Register’s Supplemen-
tary Report 14. Infringement thus would be found if the 
copyright owner demonstrates a reasonable possibility that 
harm will result from the proposed use. When the use is one 
that creates no benefit to the public at large, copyright pro-
tection should not be denied on the basis that a new technol-
ogy that may result in harm has not yet done so.
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The Studios have identified a number of ways in which 
VTR recording could damage their copyrights. VTR re-
cording could reduce their ability to market their works in 
movie theaters and through the rental or sale of prerecorded 
videotapes or videodiscs; it also could reduce their rerun au-
dience, and consequently the license fees available to them 
for repeated showings. Moreover, advertisers may be will-
ing to pay for only “live” viewing audiences, if they believe 
VTR viewers will delete commercials or if rating services are 
unable to measure VTR use; if this is the case, VTR record-
ing could reduce the license fees the Studios are able to 
charge even for first-run showings. Library-building may 
raise the potential for each of the types of harm identified 
by the Studios, and time-shifting may raise the potential for 
substantial harm as well.35

Although the District Court found no likelihood of harm 
from VTR use, 480 F. Supp., at 468, I conclude that it ap-
plied an incorrect substantive standard and misallocated the 

35 A VTR owner who has taped a favorite movie for repeated viewing will 
be less likely to rent or buy a tape containing the same movie, watch a tele-
vised rerun, or pay to see the movie at a theater. Although time-shifting 
may not replace theater or rerun viewing or the purchase of prerecorded 
tapes or discs, it may well replace rental usage; a VTR user who has re-
corded a first-run movie for later viewing will have no need to rent a copy 
when he wants to see it. Both library-builders and time-shifters may 
avoid commercials; the library-builder may use the pause control to record 
without them, and all users may fast-forward through commercials on 
playback.

The Studios introduced expert testimony that both time-shifting and 
librarying would tend to decrease their revenue from copyrighted works. 
See 480 F. Supp., at 440. The District Court’s findings also show substan-
tial library-building and avoidance of commercials. Both sides submitted 
surveys showing that the average Betamax user owns between 25 and 32 
tapes. The Studios’ survey showed that at least 40% of users had more 
than 10 tapes in a “library”; Sony’s survey showed that more than 40% of 
users planned to view their tapes more than once; and both sides’ surveys 
showed that commercials were avoided at least 25% of the time. Id., at 
438-439.
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burden of proof. The District Court reasoned that the Stu-
dios had failed to prove that library-building would occur “to 
any significant extent,” id., at 467; that the Studios’ prere-
corded videodiscs could compete with VTR recordings and 
were “arguably . . . more desirable,” ibid.; that it was “not 
clear that movie audiences will decrease,” id., at 468; and 
that the practice of deleting commercials “may be too te-
dious” for many viewers, ibid. To the extent any decrease 
in advertising revenues would occur, the court concluded that 
the Studios had “marketing alternatives at hand to recoup 
some of that predicted loss.” Id., at 452. Because the Stu-
dios’ prediction of harm was “based on so many assumptions 
and on a system of marketing which is rapidly changing,” the 
court was “hesitant to identify ‘probable effects’ of home-use 
copying.” Ibid.

The District Court’s reluctance to engage in prediction 
in this area is understandable, but, in my view, the court 
was mistaken in concluding that the Studios should bear the 
risk created by this uncertainty. The Studios have demon-
strated a potential for harm, which has not been, and 
could not be, refuted at this early stage of technological 
development.

The District Court’s analysis of harm, moreover, failed to 
consider the effect of VTR recording on “the potential mar-
ket for or the value of the copyrighted work,” as required by 
§ 107(4).36 The requirement that a putatively infringing use

36 Concern over the impact of a use upon “potential” markets is to be 
found in cases decided both before and after § 107 lent Congress’ imprima-
tur to the judicially created doctrine of fair use. See, e. g., Iowa State 
University Research Foundation, Inc. v. American Broadcasting Cos., 
621 F. 2d 57, 60 (CA2 1980) (“the effect of the use on the copyright holder’s 
potential market for the work”); Meeropol v. Nizer, 560 F. 2d 1061, 1070 
(CA2 1977) (“A key issue in fair use cases is whether the defendant’s work 
tends to diminish or prejudice the potential sale of plaintiff’s work”), cert, 
denied, 434 U. S. 1013 (1978); Williams & Wilkins Co. v. United States, 
203 Ct. Cl., at 88, 487 F. 2d, at 1352 (“the effect of the use on a copyright 
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of a copyrighted work, to be “fair,” must not impair a “poten-
tial” market for the work has two implications. First, an 
infringer cannot prevail merely by demonstrating that the 
copyright holder suffered no net harm from the infringer’s ac-
tion. Indeed, even a showing that the infringement has re-
sulted in a net benefit to the copyright holder will not suffice. 
Rather, the infringer must demonstrate that he had not im-
paired the copyright holder’s ability to demand compensation 
from (or to deny access to) any group who would otherwise be 
willing to pay to see or hear the copyrighted work. Second, 
the fact that a given market for a copyrighted work would not 
be available to the copyright holder were it not for the in-
fringer’s activities does not permit the infringer to exploit 
that market without compensating the copyright holder. 
See Iowa State University Research Foundation, Inc. v. 
American Broadcasting Cos., 621 F. 2d 57 (CA2 1980).

In this case, the Studios and their amici demonstrate that 
the advent of the VTR technology created a potential market 
for their copyrighted programs. That market consists of 
those persons who find it impossible or inconvenient to watch 
the programs at the time they are broadcast, and who wish to 
watch them at other times. These persons are willing to pay 
for the privilege of watching copyrighted work at their con-
venience, as is evidenced by the fact that they are willing to 
pay for VTR’s and tapes; undoubtedly, most also would be 
willing to pay some kind of royalty to copyright holders. 
The Studios correctly argue that they have been deprived of 
the ability to exploit this sizable market.

It is thus apparent from the record and from the findings of 
the District Court that time-shifting does have a substantial 

owner’s potential market for and value of his work”); Encyclopaedia Bri-
tannica Educational Corp. v. Crooks, 542 F. Supp. 1156, 1173 (WDNY 
1982) (“[T]he concern here must be focused on a copyrighted work’s poten-
tial market. It is perfectly possible that plaintiffs’ profits would have 
been greater, but for the kind of videotaping in question”) (emphasis in 
original).
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adverse effect upon the “potential market for” the Studios’ 
copyrighted works. Accordingly, even under the formula-
tion of the fair use doctrine advanced by Sony, time-shifting 
cannot be deemed a fair use.

V
Contributory Infringement

From the Studios’ perspective, the consequences of home 
VTR recording are the same as if a business had taped the 
Studios’ works off the air, duplicated the tapes, and sold 
or rented them to members of the public for home viewing. 
The distinction is that home VTR users do not record for 
commercial advantage; the commercial benefit accrues to the 
manufacturer and distributors of the Betamax. I thus must 
proceed to discuss whether the manufacturer and distribu-
tors can be held contributorily liable if the product they sell 
is used to infringe.

It is well established that liability for copyright infringe-
ment can be imposed on persons other than those who actu-
ally carry out the infringing activity. Kalem Co. v. Harper 
Brothers, 222 U. S. 55, 62-63 (1911); 3 M. Nimmer, Copy-
right § 12.04[A] (1983); see Twentieth Century Music Corp. 
v. Aiken, 422 U. S., at 160, n. 11; Buck v. Jewell-LaSalle 
Realty Co., 283 U. S. 191, 198 (1931). Although the liability 
provision of the 1976 Act provides simply that “[a]nyone who 
violates any of the exclusive rights of the copyright owner 
... is an infringer of the copyright,” 17 U. S. C. § 501(a) 
(1982 ed.), the House and Senate Reports demonstrate that 
Congress intended to retain judicial doctrines of contributory 
infringement. 1975 Senate Report 57; 1976 House Report 
61.37

37 This intent is manifested further by provisions of the 1976 Act that 
exempt from liability persons who, while not participating directly in any 
infringing activity, could otherwise be charged with contributory infringe-
ment. See § 108(f)(1) (library not liable “for the unsupervised use of re-
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The doctrine of contributory copyright infringement, how-
ever, is not well defined. One of the few attempts at defini-
tion appears in Gershtein Publishing Corp. v. Columbia Art-
ists Management, Inc., 443 F. 2d 1159 (CA2 1971). In that 
case the Second Circuit stated that “one who, with knowl-
edge of the infringing activity, induces, causes or materially 
contributes to the infringing conduct of another, may be held 
liable as a ‘contributory’ infringer.” Id., at 1162 (footnote 
omitted). While I have no quarrel with this general state-
ment, it does not easily resolve the present case; the District 
Court and the Court of Appeals, both purporting to apply it, 
reached diametrically opposite results.

A
In absolving Sony from liability, the District Court rea-

soned that Sony had no direct involvement with individual 
Betamax users, did not participate in any off-the-air copying, 
and did not know that such copying was an infringement of 
the Studios’ copyright. 480 F. Supp., at 460. I agree with 
the Gershwin court that contributory liability may be im-
posed even when the defendant has no formal control over 
the infringer. The defendant in Gershtein was a concert pro-
moter operating through local concert associations that it 
sponsored; it had no formal control over the infringing per-
formers themselves. 443 F. 2d, at 1162-1163. See also 
Twentieth Century Music Corp. v. Aiken, 422 U. S., at 160, 
n. 11. Moreover, a finding of contributory infringement has 
never depended on actual knowledge of particular instances 
of infringement; it is sufficient that the defendant have rea-
son to know that infringement is taking place. 443 F. 2d, 

producing equipment located on its premises,” provided that certain warn-
ings are posted); § 110(6) (“governmental body” or “nonprofit agricultural 
or horticultural organization” not liable for infringing performance by con-
cessionaire “in the course of an annual agricultural or horticultural fair or 
exhibition”).
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at 1162; see Screen Gems-Columbia Music, Inc. v. Mark-Fi 
Records, Inc., 256 F. Supp. 399 (SDNY 1966).38 In the so- 
called “dance hall” cases, in which questions of contributory 
infringement arise with some frequency, proprietors of en-
tertainment establishments routinely are held liable for un-
authorized performances on their premises, even when they 
have no knowledge that copyrighted works are being per-
formed. In effect, the proprietors in those cases are charged 
with constructive knowledge of the performances.39

38 In Screen Gems, on which the Gershwin court relied, the court held 
that liability could be imposed on a shipper of unauthorized “bootleg” 
records and a radio station that broadcast advertisements of the records, 
provided they knew or should have known that the records were infring-
ing. The court concluded that the records’ low price and the manner in 
which the records were marketed could support a finding of “constructive 
knowledge” even if actual knowledge were not shown.

39 See, e. g., Famous Music Corp. v. Bay State Harness Horse Racing & 
Breeding Assn., Inc., 554 F. 2d 1213 (CAI 1977); Dreamland Ball Room, 
Inc. v. Shapiro, Bernstein & Co., 36 F. 2d 354 (CA7 1929); M. Witmark & 
Sons v. Tremont Social & Athletic Club, 188 F. Supp. 787, 790 (Mass. 
1960); see also Twentieth Century Music Corp. v. Aiken, 422 U. S. 151, 
157 (1975); Buck v. Jewell-LaSalle Realty Co., 283 U. S. 191, 198-199 
(1931); 3 M. Nimmer, Copyright § 12.04[A], p. 12-35 (1983).

Courts have premised liability in these cases on the notion that the de-
fendant had the ability to supervise or control the infringing activities, see, 
e. g., Shapiro, Bernstein & Co. v. H. L. Green Co., 316 F. 2d 304, 307 
(CA2 1963); KECA Music, Inc. v. Dingus McGee’s Co., 432 F. Supp. 72, 74 
(WD Mo. 1977). This notion, however, is to some extent fictional; the 
defendant cannot escape liability by instructing the performers not to play 
copyrighted music, or even by inserting a provision to that effect into the 
performers’ contract. Famous Music Corp. v. Bay State Harness Horse 
Racing & Breeding Assn., Inc., 554 F. 2d, at 1214-1215; KECA Music, 
Inc. v. Dingus McGee’s Co., 432 F. Supp., at 75; Shapiro, Bernstein & Co. 
v. Veltin, 47 F. Supp. 648, 649 (WD La. 1942). Congress expressly re-
jected a proposal to exempt proprietors from this type of liability under the 
1976 Act. See 1975 Senate Report 141-142; 1976 House Report 159-160; 
1975 House Hearings 1812-1813 (testimony of Barbara Ringer, Register of 
Copyrights); id., at 1813 (colloquy between Rep. Pattison and Barbara 
Ringer).

The Court’s attempt to distinguish these cases on the ground of “con-
trol,” ante, at 437, is obviously unpersuasive. The direct infringer ordi-
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Nor is it necessary that the defendant be aware that the 
infringing activity violates the copyright laws. Section 
504(c)(2) of the 1976 Act provides for a reduction in statutory 
damages when an infringer proves he “was not aware and 
had no reason to believe that his or her acts constituted an 
infringement of copyright,” but the statute establishes no 
general exemption for those who believe their infringing 
activities are legal. Moreover, such an exemption would be 
meaningless in a case such as this, in which prospective relief 
is sought; once a court has established that the copying at 
issue is infringement, the defendants are necessarily aware of 
that fact for the future. It is undisputed in this case that 
Sony had reason to know the Betamax would be used by 
some owners to tape copyrighted works off the air. See 480 
F. Supp., at 459-460.

The District Court also concluded that Sony had not 
caused, induced, or contributed materially to any infringing 
activities of Betamax owners. Id., at 460. In a case of this 
kind, however, causation can be shown indirectly; it does not 
depend on evidence that particular Betamax owners relied 
on particular advertisements. In an analogous case decided 
just two Terms ago, this Court approved a lower court’s con-
clusion that liability for contributory trademark infringement 
could be imposed on a manufacturer who “suggested, even by 
implication” that a retailer use the manufacturer’s goods to 
infringe the trademark of another. Inwood Laboratories, 
Inc. v. Ives Laboratories, Inc., 456 U. S. 844, 851 (1982); see 
id., at 860 (opinion concurring in result). I think this stand-
ard is equally appropriate in the copyright context.

The District Court found that Sony has advertised the 
Betamax as suitable for off-the-air recording of “favorite 
shows,” “novels for television,” and “classic movies,” 480 F. 
Supp., at 436, with no visible warning that such recording 

narily is not employed by the person held liable; instead, he is an independ-
ent contractor. Neither is he always an agent of the person held liable; 
Screen Gems makes this apparent.
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could constitute copyright infringement. It is only with the 
aid of the Betamax or some other VTR, that it is possible 
today for home television viewers to infringe copyright by 
recording off-the-air. Off-the-air recording is not only a 
foreseeable use for the Betamax, but indeed is its intended 
use. Under the circumstances, I agree with the Court of 
Appeals that if off-the-air recording is an infringement of 
copyright, Sony has induced and materially contributed to 
the infringing conduct of Betamax owners.40

B
Sony argues that the manufacturer or seller of a product 

used to infringe is absolved from liability whenever the prod-
uct can be put to any substantial noninfringing use. Brief 
for Petitioners 41-42. The District Court so held, borrowing 
the “staple article of commerce” doctrine governing liability 
for contributory infringement of patents. See 35 U. S. C. 
§271.41 This Court today is much less positive. See ante,

40 My conclusion respecting contributory infringement does not include 
the retailer defendants. The District Court found that one of the retailer 
defendants had assisted in the advertising campaign for the Betamax, but 
made no other findings respecting their knowledge of the Betamax’s in-
tended uses. I do not agree with the Court of Appeals, at least on this 
record, that the retailers “are sufficiently engaged in the enterprise to be 
held accountable,” 659 F. 2d 963, 976 (1981). In contrast, the advertising 
agency employed to promote the Betamax was far more actively engaged 
in the advertising campaign, and petitioners have not argued that the 
agency’s liability differs in any way from that of Sony Corporation and 
Sony Corporation of America.

41 The “staple article of commerce” doctrine protects those who manufac-
ture products incorporated into or used with patented inventions—for ex-
ample, the paper and ink used with patented printing machines, Henry v. 
A. B. Dick Co., 224 U. S. 1 (1912), or the dry ice used with patented refrig-
eration systems, Carbice Corp. v. American Patents Corp., 283 U. S. 27 
(1931). Because a patent holder has the right to control the use of the 
patented item as well as its manufacture, see Motion Picture Patents Co. 
v. Universal Film Mfg. Co., 243 U. S. 502, 509-510 (1917); 35 U. S. C. 
§ 271(a), such protection for the manufacturer of the incorporated product 
is necessary to prevent patent holders from extending their monopolies by 
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at 440-442. I do not agree that this technical judge-made 
doctrine of patent law, based in part on considerations irrele-
vant to the field of copyright, see generally Dawson Chemi-
cal Co. v. Rohm & Haas Co., 448 U. S. 176, 187-199 (1980), 
should be imported wholesale into copyright law. Despite 
their common constitutional source, see U. S. Const., Art. I, 
§8, cl. 8, patent and copyright protections have not devel-
oped in a parallel fashion, and this Court in copyright cases in 
the past has borrowed patent concepts only sparingly. See 
Bobbs-Merrill Co. v. Straus, 210 U. S. 339, 345-346 (1908).

I recognize, however, that many of the concerns underly-
ing the “staple article of commerce” doctrine are present in 
copyright law as well. As the District Court noted, if liabil-
ity for contributory infringement were imposed on the manu-
facturer or seller of every product used to infringe—a type-
writer, a camera, a photocopying machine—the “wheels of 
commerce” would be blocked. 480 F. Supp., at 461; see also 
Kalem Co. v. Harper Brothers, 222 U. S., at 62.

I therefore conclude that if a significant portion of the 
product’s use is noninfringing, the manufacturers and sellers 
cannot be held contributorily liable for the product’s infring-
ing uses. See ante, at 440-441. If virtually all of the prod-
uct’s use, however, is to infringe, contributory liability may 
be imposed; if no one would buy the product for noninfringing 
purposes alone, it is clear that the manufacturer is purposely 
profiting from the infringement, and that liability is appro-
priately imposed. In such a case, the copyright owner’s 
monopoly would not be extended beyond its proper bounds; 
the manufacturer of such a product contributes to the infring-
ing activities of others and profits directly thereby, while 

suppressing competition in unpatented components and supplies suitable 
for use with the patented item. See Dawson Chemical Co. v. Rohm & 
Haas Co., 448 U. S. 176, 197-198 (1980). The doctrine of contributory 
patent infringement has been the subject of attention by the courts and by 
Congress, see id., at 202-212, and has been codified since 1952, 66 Stat. 
792, but was never mentioned during the copyright law revision process as 
having any relevance to contributory copyright infringement.
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providing no benefit to the public sufficient to justify the 
infringement.

The Court of Appeals concluded that Sony should be held 
liable for contributory infringement, reasoning that “[video-
tape recorders are manufactured, advertised, and sold for the 
primary purpose of reproducing television programming,” 
and “[virtually all television programming is copyrighted 
material.” 659 F. 2d, at 975. While I agree with the first of 
these propositions,42 the second, for me, is problematic. The 
key question is not the amount of television programming 
that is copyrighted, but rather the amount of VTR usage that 
is infringing.43 Moreover, the parties and their amici have 
argued vigorously about both the amount of television pro-
gramming that is covered by copyright and the amount for 
which permission to copy has been given. The proportion of 
VTR recording that is infringing is ultimately a question of 
fact,44 and the District Court specifically declined to make

42 Although VTR’s also may be used to watch prerecorded video cassettes 
and to make home motion pictures, these uses do not require a tuner such 
as the Betamax contains. See n. 1, supra. The Studios do not object to 
Sony’s sale of VTR’s without tuners. Brief for Respondents 5, n. 9. In 
considering the noninfringing uses of the Betamax, therefore, those uses 
that would remain possible without the Betamax’s built-in tuner should not 
be taken into account.

43 Noninfringing uses would include, for example, recording works that 
are not protected by copyright, recording works that have entered the 
public domain, recording with permission of the copyright owner, and, of 
course, any recording that qualifies as fair use. See, e. g., Bruzzone v. 
Miller Brewing Co., 202 USPQ 809 (ND Cal. 1979) (use of home VTR for 
market research studies).

44 Sony asserts that much or most television broadcasting is available for 
home recording because (1) no copyright owner other than the Studios has 
brought an infringement action, and (2) much televised material is ineligi-
ble for copyright protection because videotapes of the broadcasts are not 
kept. The first of these assertions is irrelevant; Sony’s liability does not 
turn on the fact that only two copyright owners thus far have brought suit. 
The amount of infringing use must be determined through consideration of 
the television market as a whole. Sony’s second assertion is based on a 
faulty premise; the Copyright Office permits audiovisual works transmit-
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findings on the “percentage of legal versus illegal home-use 
recording.” 480 F. Supp., at 468. In light of my view of the 
law, resolution of this factual question is essential. I there-
fore would remand the case for further consideration of this 
by the District Court.

VI
The Court has adopted an approach very different from the 

one I have outlined. It is my view that the Court’s approach 
alters dramatically the doctrines of fair use and contributory 
infringement as they have been developed by Congress and 
the courts. Should Congress choose to respond to the 
Court’s decision, the old doctrines can be resurrected. As 
it stands, however, the decision today erodes much of the 
coherence that these doctrines have struggled to achieve.

The Court’s disposition of the case turns on its conclusion 
that time-shifting is a fair use. Because both parties agree 
that time-shifting is the primary use of VTR’s, that conclu-
sion, if correct, would settle the issue of Sony’s liability under 
almost any definition of contributory infringement. The 
Court concludes that time-shifting is fair use for two reasons. 
Each is seriously flawed.

The Court’s first reason for concluding that time-shifting is 
fair use is its claim that many copyright holders have no ob-
jection to time-shifting, and that “respondents have no right 
to prevent other copyright holders from authorizing it for 
their programs.” Ante, at 442. The Court explains that a 
finding of contributory infringement would “inevitably frus-
trate the interests of broadcasters in reaching the portion of 
their audience that is available only through time-shifting.” 

ted by television to be registered by deposit of sample frames plus a de-
scription of the work. See 37 CFR §§ 202.20(c)(2)(ii) and 202.21(g) (1983). 
Moreover, although an infringement action cannot be brought unless the 
work is registered, 17 U. S. C. § 411(a) (1982 ed.), registration is not a con-
dition of copyright protection. § 408(a). Copying an unregistered work 
still may be infringement. Cf. § 506(a) (liability for criminal copyright 
infringement; not conditioned on prior registration).
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Ante, at 446. Such reasoning, however, simply confuses the 
question of liability with the difficulty of fashioning an appro-
priate remedy. It may be that an injunction prohibiting the 
sale of VTR’s would harm the interests of copyright holders 
who have no objection to others making copies of their pro-
grams. But such concerns should and would be taken into 
account in fashioning an appropriate remedy once liability has 
been found. Remedies may well be available that would not 
interfere with authorized time-shifting at all. The Court of 
Appeals mentioned the possibility of a royalty payment that 
would allow VTR sales and time-shifting to continue un-
abated, and the parties may be able to devise other narrowly 
tailored remedies. Sony may be able, for example, to build 
a VTR that enables broadcasters to scramble the signal of 
individual programs and “jam” the unauthorized recording 
of them. Even were an appropriate remedy not available 
at this time, the Court should not misconstrue copyright 
holders’ rights in a manner that prevents enforcement of 
them when, through development of better techniques, an 
appropriate remedy becomes available.45

45 Even if concern with remedy were appropriate at the liability stage, 
the Court’s use of the District Court’s findings is somewhat cavalier. The 
Court relies heavily on testimony by representatives of professional sports 
leagues to the effect that they have no objection to VTR recording. The 
Court never states, however, whether the sports leagues are copyright 
holders, and if so, whether they have exclusive copyrights to sports broad-
casts. It is therefore unclear whether the sports leagues have authority to 
consent to copying the broadcasts of their events.

Assuming that the various sports leagues do have exclusive copyrights 
in some of their broadcasts, the amount of authorized time-shifting still 
would not be overwhelming. Sony’s own survey indicated that only 7.3% 
of all Betamax use is to record sports events of all kinds. Tr. 2353, De-
fendants’ Exh. OT, Table 20. Because Sony’s witnesses did not represent 
all forms of sports events, moreover, this figure provides only a tenuous 
basis for this Court to engage in factfinding of its own.

The only witness at trial who was clearly an exclusive copyright owner 
and who expressed no objection to unauthorized time-shifting was the 
owner of the copyright in Mister Rogers’ Neighborhood. But the Court
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The Court’s second stated reason for finding that Sony is 
not liable for contributory infringement is its conclusion that 
even unauthorized time-shifting is fair use. Ante, at 447 
et seq. This conclusion is even more troubling. The Court 
begins by suggesting that the fair use doctrine operates as 
a general “equitable rule of reason.” That interpretation 
mischaracterizes the doctrine, and simply ignores the lan-
guage of the statute. Section 107 establishes the fair use 
doctrine “for purposes such as criticism, comment, news re-
porting, teaching, . . . scholarship, or research.” These are 
all productive uses. It is true that the legislative history 
states repeatedly that the doctrine must be applied flexibly 
on a case-by-case basis, but those references were only in the 
context of productive uses. Such a limitation on fair use 
comports with its purpose, which is to facilitate the creation 
of new works. There is no indication that the fair use doc-
trine has any application for purely personal consumption on 
the scale involved in this case,46 and the Court’s application 
of it here deprives fair use of the major cohesive force that 
has guided evolution of the doctrine in the past.

cites no evidence in the record to the effect that anyone makes VTR copies 
of that program. The simple fact is that the District Court made no find-
ings on the amount of authorized time-shifting that takes place. The 
Court seems to recognize this gap in its reasoning, and phrases its argu-
ment as a hypothetical. The Court states: “If there are millions of owners 
of VTR’s who make copies of televised sports events, religious broadcasts, 
and educational programs such as Mister Rogers’ Neighborhood, and i/the 
proprietors of those programs welcome the practice,” the sale of VTR’s 
“should not be stifled” in order to protect respondents’ copyrights. Ante, 
at 446 (emphasis supplied). Given that the Court seems to recognize that 
its argument depends on findings that have not been made, it seems that a 
remand is inescapable.

46 As has been explained, some uses of time-shifting, such as copying 
an old newspaper clipping for a friend, are fair use because of their de 
minimis effect on the copyright holder. The scale of copying involved in 
this case, of course, is of an entirely different magnitude, precluding appli-
cation of such an exception.
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Having bypassed the initial hurdle for establishing that a 
use is fair, the Court then purports to apply to time-shifting 
the four factors explicitly stated in the statute. The first is 
“the purpose and character of the use, including whether 
such use is of a commercial nature or is for nonprofit educa-
tional purposes.” § 107(1). The Court confidently describes 
time-shifting as a noncommercial, nonprofit activity. It is 
clear, however, that personal use of programs that have been 
copied without permission is not what § 107(1) protects. The 
intent of the section is to encourage users to engage in activi-
ties the primary benefit of which accrues to others. Time-
shifting involves no such humanitarian impulse. It is like-
wise something of a mischaracterization of time-shifting to 
describe it as noncommercial in the sense that that term 
is used in the statute. As one commentator has observed, 
time-shifting is noncommercial in the same sense that steal-
ing jewelry and wearing it—instead of reselling it—is non-
commercial.47 Purely consumptive uses are certainly not 
what the fair use doctrine was designed to protect, and the 
awkwardness of applying the statutory language to time-
shifting only makes clearer that fair use was designed to pro-
tect only uses that are productive.

The next two statutory factors are all but ignored by the 
Court—though certainly not because they have no applicabil-
ity. The second factor—“the nature of the copyrighted 
work”—strongly supports the view that time-shifting is an 
infringing use. The rationale guiding application of this fac-
tor is that certain types of works, typically those involving 
“more of diligence than of originality or inventiveness,” New 
York Times Co. v. Roxbury Data Interface, Inc., 434 F. 
Supp. 217, 221 (NJ 1977), require less copyright protection 
than other original works. Thus, for example, informational

47 Home Recording of Copyrighted Works: Hearing before the Sub-
committee on Courts, Civil Liberties, and the Administration of Justice of 
the House Committee on the Judiciary, 97th Cong., 2d Sess., pt. 2, p. 1250 
(1982) (memorandum of Prof. Laurence H. Tribe).
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works, such as news reports, that readily lend themselves to 
productive use by others, are less protected than creative 
works of entertainment. Sony’s own surveys indicate that 
entertainment shows account for more than 80% of the pro-
grams recorded by Betamax owners.48

The third statutory factor—“the amount and substanti-
ality of the portion used”—is even more devastating to the 
Court’s interpretation. It is undisputed that virtually all 
VTR owners record entire works, see 480 F. Supp., at 454, 
thereby creating an exact substitute for the copyrighted orig-
inal. Fair use is intended to allow individuals engaged in 
productive uses to copy small portions of original works that 
will facilitate their own productive endeavors. Time-shif  ting 
bears no resemblance to such activity, and the complete du-
plication that it involves might alone be sufficient to preclude 
a finding of fair use. It is little wonder that the Court has 
chosen to ignore this statutory factor.49

The fourth factor requires an evaluation of “the effect of 
the use upon the potential market for or value of the copy-
righted work.” This is the factor upon which the Court 
focuses, but once again, the Court has misread the statute. 
As mentioned above, the statute requires a court to consider 
the effect of the use on the potential market for the copy-
righted work. The Court has struggled mightily to show 
that VTR use has not reduced the value of the Studios’ copy-
righted works in their present markets. Even if true, that 
showing only begins the proper inquiry. The development 

48 See A Survey of Betamax Owners, Tr. 2353, Defendants’ Exh. OT, 
Table 20, cited in Brief for Respondents 52.

49 The Court’s one oblique acknowledgment of this third factor, ante, at 
447, and n. 30, seems to suggest that the fact that time-shifting involves 
copying complete works is not very significant because the viewers already 
have been asked to watch the initial broadcast free. This suggestion 
misses the point. As has been noted, a book borrowed from a public li-
brary may not be copied any more freely than one that has been purchased. 
An invitation to view a showing is completely different from an invitation 
to copy a copyrighted work.



498 OCTOBER TERM, 1983

Bla ckm un , J., dissenting 464 U. S.

of the VTR has created a new market for the works produced 
by the Studios. That market consists of those persons who 
desire to view television programs at times other than when 
they are broadcast, and who therefore purchase VTR record-
ers to enable them to time-shift.50 Because time-shifting of 
the Studios’ copyrighted works involves the copying of them, 
however, the Studios are entitled to share in the benefits 
of that new market. Those benefits currently go to Sony 
through Betamax sales. Respondents therefore can show 
harm from VTR use simply by showing that the value of their 
copyrights would increase if they were compensated for the 
copies that are used in the new market. The existence of 
this effect is self-evident.

Because of the Court’s conclusion concerning the legality of 
time-shifting, it never addresses the amount of noninfringing 
use that a manufacturer must show to absolve itself from 
liability as a contributory infringer. Thus, it is difficult to 
discuss how the Court’s test for contributory infringement 
would operate in practice under a proper analysis of time-
shifting. One aspect of the test as it is formulated by the 
Court, however, particularly deserves comment. The Court 
explains that a manufacturer of a product is not liable for con-
tributory infringement as long as the product is “capable of 
substantial noninfringing uses.” Ante, at 442 (emphasis sup-
plied). Such a definition essentially eviscerates the concept 
of contributory infringement. Only the most unimaginative 
manufacturer would be unable to demonstrate that a image-
duplicating product is “capable” of substantial noninfringing 
uses. Surely Congress desired to prevent the sale of prod-
ucts that are used almost exclusively to infringe copyrights;

60 The Court implicitly has recognized that this market is very significant. 
The central concern underlying the Court’s entire opinion is that there is a 
large audience who would like very much to be able to view programs at 
times other than when they are broadcast. Ante, at 446. The Court sim-
ply misses the implication of its own concerns.
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the fact that noninfringing uses exist presumably would have 
little bearing on that desire.

More importantly, the rationale for the Court’s narrow 
standard of contributory infringement reveals that, once 
again, the Court has confused the issue of liability with that 
of remedy. The Court finds that a narrow definition of con-
tributory infringement is necessary in order to protect “the 
rights of others freely to engage in substantially unrelated 
areas of commerce.” Ante, at 442. But application of the 
contributory infringement doctrine implicates such rights 
only if the remedy attendant upon a finding of liability were 
an injunction against the manufacture of the product in ques-
tion. The issue of an appropriate remedy is not before the 
Court at this time, but it seems likely that a broad injunction 
is not the remedy that would be ordered. It is unfortunate 
that the Court has allowed its concern over a remedy to infect 
its analysis of liability.

VII
The Court of Appeals, having found Sony liable, remanded 

for the District Court to consider the propriety of injunctive 
or other relief. Because of my conclusion as to the issue of 
liability, I, too, would not decide here what remedy would be 
appropriate if liability were found. I concur, however, in 
the Court of Appeals’ suggestion that an award of damages, 
or continuing royalties, or even some form of limited injunc-
tion, may well be an appropriate means of balancing the equi-
ties in this case.51 Although I express no view on the merits 

51 Other nations have imposed royalties on the manufacturers of products 
used to infringe copyright. See, e. g., Copyright Laws and Treaties of the 
World (UNESCO/BNA 1982) (English translation), reprinting Federal Act 
on Copyright in Works of Literature and Art and on Related Rights (Aus-
tria), §§ 42(5)-(7), and An Act dealing with Copyright and Related Rights 
(Federal Republic of Germany), Art. 53(5). A study produced for the 
Commission of European Communities has recommended that these re-
quirements “serve as a pattern” for the European community. A. Dietz, 
Copyright Law in the European Community 135 (1978). While these roy-
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of any particular proposal, I am certain that, if Sony were 
found liable in this case, the District Court would be able to 
fashion appropriate relief. The District Court might con-
clude, of course, that a continuing royalty or other equitable 
relief is not feasible. The Studios then would be relegated 
to statutory damages for proven instances of infringement. 
But the difficulty of fashioning relief, and the possibility that 
complete relief may be unavailable, should not affect our 
interpretation of the statute.

Like so many other problems created by the interaction of 
copyright law with a new technology, “[t]here can be no 
really satisfactory solution to the problem presented here, 
until Congress acts.” Twentieth Century Music Corp. v. 
Aiken, 422 U. S., at 167 (dissenting opinion). But in the ab-
sence of a congressional solution, courts cannot avoid difficult 
problems by refusing to apply the law. We must “take the 
Copyright Act... as we find it,” Fortnightly Corp. v. United 
Artists Television, Inc., 392 U. S., at 401-402, and “do as 
little damage as possible to traditional copyright principles 
. . . until the Congress legislates.” Id., at 404 (dissenting 
opinion).

alty systems ordinarily depend on the existence of authors’ collecting soci-
eties, see id., at 119, 136, such collecting societies are a familiar part of our 
copyright law. See generally Broadcast Music, Inc. v. Columbia Broad-
casting System, Inc., 441 U. S. 1, 4-5 (1979). Fashioning relief of this 
sort, of course, might require bringing other copyright owners into court 
through certification of a class or otherwise.
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Before the voir dire examination of prospective jurors began at a trial in 
California Superior Court for the rape and murder of a teenage girl, peti-
tioner moved that the voir dire be open to the public and the press. The 
State opposed the motion, arguing that if the press were present, juror 
responses would lack the candor necessary to assure a fair trial. The 
trial judge agreed and permitted petitioner to attend the “general” but 
not the “individual” voir dire proceedings. All but approximately three 
days of the 6-week voir dire was thus closed to the public. After the 
jury was empaneled, petitioner moved for release of the complete tran-
script of the voir dire proceedings, but both defense counsel and the 
prosecutor argued that release of the transcript would violate the jurors’ 
right to privacy. The court denied the motion and, after the defendant 
had been convicted and sentenced to death, denied petitioner’s second 
application for release of the voir dire transcript. Petitioner then 
sought in the California Court of Appeal a writ of mandate to compel the 
trial court to release the transcript and vacate the order closing the voir 
dire proceedings. The petition was denied, and the California Supreme 
Court denied petitioner’s request for a hearing.

Held:
1. The guarantees of open public proceedings in criminal trials 

cover proceedings for the voir dire examination of potential jurors. 
Pp. 505-510.

(a) The historical evidence reveals that the process of selection of 
jurors has presumptively been a public process with exceptions only for 
good cause shown. The presumptive openness of the jury selection 
process in England carried over into proceedings in colonial America, 
and public jury selection was the common practice in America when the 
Constitution was adopted. Pp. 505-508.

(b) Openness enhances both the basic fairness of the criminal trial 
and the appearance of fairness so essential to public confidence in the 
criminal justice system. Public proceedings vindicate the concerns of 
the victims and the community in knowing that offenders are being 
brought to account for their criminal conduct by jurors fairly and openly 
selected. Closed proceedings, although not absolutely precluded, must 
be rare and only for cause shown that outweighs the value of openness.
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The presumption of openness may be overcome only by an overriding 
interest based on findings that closure is essential to preserve higher 
values and is narrowly tailored to serve that interest. Pp. 508-510.

2. The presumption of openness has not been rebutted in this case. 
There were no findings to support the trial court’s conclusion that an 
open proceeding would threaten the defendant’s right to a fair trial and 
the prospective jurors’ interests in privacy. Even with findings ade-
quate to support closure, the court’s orders denying access to the voir 
dire transcript failed to consider whether alternatives were available to 
protect the prospective jurors’ interests. To preserve fairness and at 
the same time protect legitimate privacy, a trial judge should inform the 
prospective jurors, once the general nature of sensitive questions is 
made known to them, that those individuals believing public questioning 
will prove damaging because of embarrassment, may properly request 
an opportunity to present the problem to the judge in camera but with 
counsel present and on the record. When limited closure is ordered, the 
constitutional values sought to be protected by holding open proceedings 
may be satisfied later by making a transcript of the closed proceedings 
available within a reasonable time, if the judge determines that disclo-
sure can be accomplished while safeguarding the juror’s valid privacy in-
terests. Even then a valid privacy interest may rise to a level that part 
of the transcript should be sealed, or the name of a juror withheld, to 
protect the person from embarrassment. Pp. 510-513.

Vacated and remanded.

Burg er , C. J., delivered the opinion of the Court, in which Bren nan , 
Whi te , Bla ckm un , Powe ll , Rehn qui st , Ste ve ns , and O’Conn or , JJ., 
joined. Bla ckmun , J., post, p. 513, and Stev ens , J., post, p. 516, filed 
concurring opinions. Marsh al l , J., filed an opinion concurring in the 
judgment, post, p. 520.

James D. Ward argued the cause for petitioner. With him 
on the briefs was John A. Boyd.

Glenn Robert Salter argued the cause for respondent. 
With him on the brief were Gerald J. Geerlings and Joyce 
Ellen Manulis Reikes. *

*Briefs of amici curiae urging reversal were filed for the Society 
of Professional Journalists, Sigma Delta Chi, et al. by Bruce W. Sanford, 
W. Terry Maguire, Pamela J. Riley, Richard M. Schmidt, Jr., Donald 
F. Luke, Robert C. Lobdell, Robert S. Warren, Erwin G. Krasnow, Mark 
L. Tuft, and Boisfeuillet Jones, Jr.; and for USA Today et al. by John 
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Chief  Justic e  Burger  delivered the opinion of the Court.
We granted certiorari to decide whether the guarantees of 

open public proceedings in criminal trials cover proceedings 
for the voir dire examination of potential jurors.

I
Albert Greenwood Brown, Jr., was tried and convicted 

of the rape and murder of a teenage girl, and sentenced to 
death in California Superior Court. Before the voir dire 
examination of prospective jurors began, petitioner, Press- 
Enterprise Co., moved that the voir dire be open to the pub-
lic and the press. Petitioner contended that the public had 
an absolute right to attend the trial, and asserted that the 
trial commenced with the voir dire proceedings. The State 
opposed petitioner’s motion, arguing that if the press were 
present, juror responses would lack the candor necessary to 
assure a fair trial.

The trial judge agreed and permitted petitioner to attend 
only the “general voir dire.” He stated that counsel would 
conduct the “individual voir dire with regard to death quali-
fications and any other special areas that counsel may feel 
some problem with regard to ... in private. . . .” App. 93. 
The voir dire consumed six weeks and all but approximately 
three days was closed to the public.

After the jury was empaneled, petitioner moved the trial 
court to release a complete transcript of the voir dire pro-
ceedings. At oral argument on the motion, the trial judge 

E. Came, Judith R. Epstein, Alice Neff Lucan, Edward J. McIntyre, 
Douglas T. Foster, and Michael B. Dorais.

A brief of amicus curiae urging affirmance was filed by Joseph Peter 
Myers, pro se.

Briefs of amici curiae were filed for the California State Public Defender 
by Quin Denvir, Michael G. Millman, and Joseph Levine; and for the 
State of California by John K. Van De Kamp, Attorney General, Harley 
D. Mayfield, Assistant Attorney General, and Keith I. Motley, Deputy 
Attorney General.
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described the responses of prospective jurors at their voir 
dire:

“Most of them are of little moment. There are a few, 
however, in which some personal problems were dis-
cussed which could be somewhat sensitive as far as 
publication of those particular individuals’ situations are 
concerned.” Id., at 103.

Counsel for Brown argued that release of the transcript 
would violate the jurors’ right of privacy. The prosecutor 
agreed, adding that the prospective jurors had answered 
questions under an “implied promise of confidentiality.” Id., 
at 111. The court denied petitioner’s motion, concluding as 
follows:

“I agree with much of what defense counsel and People’s 
counsel have said and I also, regardless of the public’s 
right to know, I also feel that’s rather difficult that by a 
person performing their civic duty as a prospective juror 
putting their private information as open to the public 
which I just think there is certain areas that the right of 
privacy should prevail and a right to a fair trial should 
prevail and the right of the people to know, I think, 
should have some limitations and, so, at this stage, the 
motion to open up . . . the individual sequestered voir 
dire proceedings is denied without prejudice.” Id., 
at 121.

After Brown had been convicted and sentenced to death, 
petitioner again applied for release of the transcript. In 
denying this application, the judge stated:

“The jurors were questioned in private relating to past 
experiences, and while most of the information is dull 
and boring, some of the jurors had some special experi-
ences in sensitive areas that do not appear to be appro-
priate for public discussion.” Id., at 39.

Petitioner then sought in the California Court of Appeal a 
writ of mandate to compel the Superior Court to release the
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transcript and vacate the order closing the voir dire proceed-
ings. The petition was denied. The California Supreme 
Court denied petitioner’s request for a hearing. We granted 
certiorari. 459 U. S. 1169 (1983). We reverse.

II
The trial of a criminal case places the factfinding function in 

a jury of 12 unless by statute or consent the jury is fixed at 
a lesser number or a jury is waived. The process of juror 
selection is itself a matter of importance, not simply to the 
adversaries but to the criminal justice system. In Rich-
mond Newspapers, Inc. v. Virginia, 448 U. S. 555, 569
(1980),  the plurality opinion summarized the evolution of the 
criminal trial as we know it today and concluded that “at the 
time when our organic laws were adopted, criminal trials 
both here and in England had long been presumptively 
open.” A review of the historical evidence is also helpful for 
present purposes. It reveals that, since the development of 
trial by jury, the process of selection of jurors has presump-
tively been a public process with exceptions only for good 
cause shown.

A
The roots of open trials reach back to the days before the 

Norman Conquest when cases in England were brought be-
fore “moots,” a town meeting kind of body such as the local 
court of the hundred or the county court.1 Attendance was 
virtually compulsory on the part of the freemen of the com-
munity, who represented the “patria,” or the “country,” in 
rendering judgment. The public aspect thus was “almost a 
necessary incident of jury trials, since the presence of a jury 
. . . already insured the presence of a large part of the 
public.”* 2

'Pollock, English Law Before the Norman Conquest, 1 Select Essays 
in Anglo-American Legal History 88, 89 (1907).

2 Radin, The Right to a Public Trial, 6 Temp. L. Q. 381, 388 (1932); see 3 
W. Blackstone, Commentaries *349.
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As the jury system evolved in the years after the Norman 
Conquest, and the jury came to be but a small segment rep-
resenting the community, the obligation of all freemen to 
attend criminal trials was relaxed; however, the public char-
acter of the proceedings, including jury selection, remained 
unchanged. Later, during the 14th and 15th centuries, 
the jury became an impartial trier of facts, owing in large 
part to a development in that period, allowing challenges.3 
1 W. Holdsworth, History of English Law 332, 335 (7th ed. 
1956). Since then, the accused has generally enjoyed the 
right to challenge jurors in open court at the outset of the 
trial.4

Although there appear to be few contemporary accounts 
of the process of jury selection of that day,5 one early rec-
ord written in 1565 places the trial “[i]n the towne house, 
or in some open or common place.” T. Smith, De Republica

3 In 1352, a statute was enacted to permit challenges to petit jurors on 
the ground of their participation as “indicators” on the presenting jury. 25 
Edw. 3, Stat. 5, ch. 3; see T. Plucknett, A Concise History of Common 
Law 109 (1929). Objections had always been allowed on grounds of per-
sonal hostility. 1 W. Holdsworth, History of English Law 332, 324-325 
(7th ed. 1956).

4 In Peter Cook’s Trial, 4 Har. St. Tr. 737, 738-740 (0. B. 1696), the ac-
cused himself attempted to pose questions directly to jurors in order to sus-
tain challenges. “You may ask upon a Voyer Dire, whether he [the juror] 
have any Interest in the Cause; nor shall we deny you Liberty to ask 
whether he be fitly qualified, according to Law by having a Freehold of 
sufficient Value.” Id., at 748. And in Harrison’s Trial, 2 Har. St. Tr. 
308, 313 (O. B. 1660), the reporter remarks that the defendant’s persis-
tence in challenging jurors provoked laughter in the courtroom: “Here the 
People seemed to laugh,” he writes, upon the defendant’s 10th peremptory 
challenge.

sAs noted in Richmond Newspapers, Inc. v. Virginia, 448 U. S. 555, 
565, n. 5 (1980), it is not surprising that there is little in the way of contem-
porary record of the openness of those early trials. Historians have com-
mented that early Anglo-Saxon laws “deal rather with the novel and uncer-
tain, than with the normal and undoubted rules of law. . . . Why trouble 
to record that which every village elder knows? ” E. Jenks, A Short His-
tory of English Law 3-4 (2d ed. 1922).
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Anglorum 96 (Alston ed. 1906). Smith explained that “there 
is nothing put in writing but the enditement”:

“All the rest is doone openlie in the presence of the 
Judges, the Justices, the enquest, the prisoner, and so 
many as will or can come so neare as to heare it, and all 
depositions and witnesses given aloude, that all men 
may heare from the mouth of the depositors and wit-
nesses what is saide.” Id., at 101 (emphasis added).

If we accept this account it appears that beginning in the 16th 
century, jurors were selected in public.

As the trial began, the judge and the accused were pres-
ent. Before calling jurors, the judge “telleth the cause of 
their comming, and [thereby] giveth a good lesson to the 
people.” Id., at 96-97 (emphasis added). The indictment 
was then read; if the accused pleaded not guilty, the jurors 
were called forward, one by one, at which time the defendant 
was allowed to make his challenges. Id., at 98. Smith 
makes clear that the entire trial proceeded “openly, that not 
only the xii [12 jurors], but the Judges, the parties and as 
many [others] as be present may heare.” Id., at 79 (empha-
sis added).

This open process gave assurance to those not attending 
trials that others were able to observe the proceedings and 
enhanced public confidence. The presence of bystanders 
served yet another purpose according to Blackstone. If 
challenges kept a sufficient number of qualified jurors from 
appearing at the trial, “either party may pray a tales.” 
3 W. Blackstone Commentaries *364;  see also M. Hale, The 
History of the Common Law of England 342 (6th ed. 1820). 
A “tales” was the balance necessary to supply the deficiency.6

6 By the statute 35 Hen. 8, ch. 6 (1543), the judge was empowered to 
award a “tales de circumstantibus, of persons present in court, to be joined 
to the other jurors to try the cause.” 3 W. Blackstone, supra, at *365.  If 
the judge issued such a writ, the sheriff brought forward “talesmen” from 
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The presumptive openness of the jury selection process in 
England, not surprisingly, carried over into proceedings in 
colonial America. For example, several accounts noted the 
need for talesmen at the trials of Thomas Preston and Wil-
liam Wemms, two of the British soldiers who were charged 
with murder after the so-called Boston Massacre in 1770.7 
Public jury selection thus was the common practice in Amer-
ica when the Constitution was adopted.

B
For present purposes, how we allocate the “right” to open-

ness as between the accused and the public, or whether we 
view it as a component inherent in the system benefiting 
both, is not crucial. No right ranks higher than the right of 
the accused to a fair trial. But the primacy of the accused’s 
right is difficult to separate from the right of everyone in the 
community to attend the voir dire which promotes fairness.

The open trial thus plays as important a role in the admin-
istration of justice today as it did for centuries before our 
separation from England. The value of openness lies in the 
fact that people not actually attending trials can have confi-
dence that standards of fairness are being observed; the sure 
knowledge that anyone is free to attend gives assurance that 
established procedures are being followed and that deviations 
will become known. Openness thus enhances both the basic 
fairness of the criminal trial and the appearance of fairness 
so essential to public confidence in the system. Richmond 
Newspapers, Inc. v. Virginia, 448 U. S., at 569-571.

This openness has what is sometimes described as a “com-
munity therapeutic value.” Id., at 570. Criminal acts, es-

among the bystanders in the courtroom. These talesmen were then sub-
ject to the same challenges as the others.

7 3 Legal Papers of John Adams 17, nn. 51, 52, 18 (1965) (Adams) (quot-
ing William Palfrey to John Wilkes, Oct. 1770, in Elsey, John Wilkes 
and William Palfrey, 34 Col. Soc. Mass., Pubns. 411, 423-425 (1943)); 
3 Adams 49, n. 9 (quoting Acting Governor Thomas Hutchinson in Addi-
tions to Hutchinson’s History 32 (C. Mayo ed.)); 3 Adams 100.
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pecially violent crimes, often provoke public concern, even 
outrage and hostility; this in turn generates a community 
urge to retaliate and desire to have justice done. See
T. Reik, The Compulsion to Confess 288-295, 408 (1959). 
Whether this is viewed as retribution or otherwise is irrele-
vant. When the public is aware that the law is being en-
forced and the criminal justice system is functioning, an 
outlet is provided for these understandable reactions and 
emotions. Proceedings held in secret would deny this outlet 
and frustrate the broad public interest; by contrast, public 
proceedings vindicate the concerns of the victims and the 
community in knowing that offenders are being brought to 
account for their criminal conduct by jurors fairly and openly 
selected. See United States v. Hasting, 461 U. S. 499, 
507 (1983); Morris n . Slappy, 461 U. S. 1, 14-15 (1983).

“People in an open society do not demand infallibility from 
their institutions, but it is difficult for them to accept what 
they are prohibited from observing.” Richmond Newspa-
pers, supra, at 572. Closed proceedings, although not abso-
lutely precluded, must be rare and only for cause shown that 
outweighs the value of openness.8 In Globe Newspaper Co. 
v. Superior Court, 457 U. S. 596 (1982), we stated:

“[T]he circumstances under which the press and public 
can be barred from a criminal trial are limited; the 
State’s justification in denying access must be a weighty 

8 That for certain purposes, e. g., double jeopardy, a trial begins when 
the first witness, Wade v. Hunter, 336 U. S. 684, 688 (1949), or the jurors, 
Downum v. United States, 372 U. S. 734 (1963), are sworn does not bear 
on the question presented here. The rules of attachment of jeopardy rep-
resent the broad perception that the Government’s action has reached the 
point where its power to retrace its steps must be checked by the “counter-
vailing interests of the individual protected by the double jeopardy clause 
of the fifth amendment.” United States v. Velazquez, 490 F. 2d 29, 34 
(CA2 1973); accord, United States v. Jom, 400 U. S. 470, 480 (1971). By 
contrast, the question we address—whether the voir dire process must be 
open—focuses on First, rather than Fifth, Amendment values and the his-
torical backdrop against which the First Amendment was enacted.



510 OCTOBER TERM, 1983

Opinion of the Court 464 U. S.

one. Where . . . the State attempts to deny the right of 
access in order to inhibit the disclosure of sensitive in-
formation, it must be shown that the denial is necessi-
tated by a compelling governmental interest, and is nar-
rowly tailored to serve that interest.” Id., at 606-607.

The presumption of openness may be overcome only by an 
overriding interest based on findings that closure is essential 
to preserve higher values and is narrowly tailored to serve 
that interest. The interest is to be articulated along with 
findings specific enough that a reviewing court can determine 
whether the closure order was properly entered. We now 
turn to whether the presumption of openness has been rebut-
ted in this case.

Ill
Although three days of voir dire in this case were open 

to the public, six weeks of the proceedings were closed, and 
media requests for the transcript were denied.9 The Supe-
rior Court asserted two interests in support of its closure 
order and orders denying a transcript: the right of the de-
fendant to a fair trial, and the right to privacy of the pro-
spective jurors, for any whose “special experiences in sen-
sitive areas ... do not appear to be appropriate for public 
discussion.” Supra, at 504. Of course the right of an ac-
cused to fundamental fairness in the jury selection process is 
a compelling interest. But the California court’s conclusion 
that Sixth Amendment and privacy interests were sufficient 
to warrant prolonged closure was unsupported by findings

9 We cannot fail to observe that a voir dire process of such length, in and 
of itself, undermines public confidence in the courts and the legal profes-
sion. The process is to ensure a fair impartial jury, not a favorable one. 
Judges, not advocates, must control that process to make sure privileges 
are not so abused. Properly conducted it is inconceivable that the process 
could extend over such a period. We note, however, that in response to 
questions counsel stated that it is not unknown in California courts for jury 
selection to extend six months.
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showing that an open proceeding in fact threatened those 
interests;10 11 hence it is not possible to conclude that closure 
was warranted.11 Even with findings adequate to support 
closure, the trial court’s orders denying access to voir dire 
testimony failed to consider whether alternatives were avail-
able to protect the interests of the prospective jurors that the 
trial court’s orders sought to guard. Absent consideration of 
alternatives to closure, the trial court could not constitution-
ally close the voir dire.

The jury selection process may, in some circumstances, 
give rise to a compelling interest of a prospective juror when 
interrogation touches on deeply personal matters that person 
has legitimate reasons for keeping out of the public domain.

10 We have previously noted that in some limited circumstances, closure 
may be warranted. Thus a trial judge may, “in the interest of the fair 
administration of justice, impose reasonable limitations on access to a trial. 
‘[T]he question in a particular case is whether that control is exerted so as 
not to deny or unwarrantedly abridge . .. the opportunities for the commu-
nication of thought and the discussion of public questions immemorially 
associated with resort to public places.’” Richmond Newspapers, 448 
U. S., at 581-582, n. 18 (quoting Cox v. New Hampshire, 312 U. S. 569, 
574 (1941)).

11 Petitioner contends that respondent’s closure order was based on the 
requirement in Hovey v. Superior Court, 28 Cal. 3d 1, 80, 616 P. 2d 1301 
(1980), that jurors answer voir dire questions concerning juror death quali-
fications “outside the presence of . . . fellow venirepersons.” Id., at 81, 
616 P. 2d, at 1354. The docket sheet merely states, however, that peti-
tioner’s motion to be admitted to jury voir dire “is denied and granted in 
part, as stated on the record.” The transcript of hearing on the motion is 
unenlightening on this score. See App. 93. Thus, it is not clear that the 
judge’s ruling was based on Hovey.

Assuming that Hovey was the basis for the trial court’s order, it is 
unclear that the interests Hovey sought to protect could have justified 
respondent’s closure order. In Hovey, the California Supreme Court 
focused on studies that indicated that jurors were prejudiced by the an-
swers of other jurors during voir dire. There was no indication that the 
presence of the public or press affected jurors. The California Supreme 
Court in fact stated that its decision would not “in any way affect the open 
nature of a trial.” 28 Cal. 3d, at 80-81, 616 P. 2d, at 1354.
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The trial involved testimony concerning an alleged rape of a 
teenage girl. Some questions may have been appropriate to 
prospective jurors that would give rise to legitimate privacy 
interests of those persons. For example a prospective juror 
might privately inform the judge that she, or a member of 
her family, had been raped but had declined to seek prosecu-
tion because of the embarrassment and emotional trauma 
from the very disclosure of the episode. The privacy inter-
ests of such a prospective juror must be balanced against the 
historic values we have discussed and the need for openness 
of the process.

To preserve fairness and at the same time protect legiti-
mate privacy, a trial judge must at all times maintain control 
of the process of jury selection and should inform the array of 
prospective jurors, once the general nature of sensitive ques-
tions is made known to them, that those individuals believing 
public questioning will prove damaging because of embar-
rassment, may properly request an opportunity to present 
the problem to the judge in camera but with counsel present 
and on the record.

By requiring the prospective juror to make an affirmative 
request, the trial judge can ensure that there is in fact a valid 
basis for a belief that disclosure infringes a significant inter-
est in privacy. This process will minimize the risk of un-
necessary closure. The exercise of sound discretion by the 
court may lead to excusing such a person from jury service. 
When limited closure is ordered, the constitutional values 
sought to be protected by holding open proceedings may be 
satisfied later by making a transcript of the closed proceed-
ings available within a reasonable time, if the judge deter-
mines that disclosure can be accomplished while safeguarding 
the juror’s valid privacy interests. Even then a valid pri-
vacy right may rise to a level that part of the transcript 
should be sealed, or the name of a juror withheld, to protect 
the person from embarrassment.
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The judge at this trial closed an incredible six weeks of voir 
dire without considering alternatives to closure. Later the 
court declined to release a transcript of the voir dire even 
while stating that “most of the information” in the transcript 
was “dull and boring.” Supra, at 504. Those parts of the 
transcript reasonably entitled to privacy could have been 
sealed without such a sweeping order; a trial judge should 
explain why the material is entitled to privacy.

Assuming that some jurors had protectible privacy inter-
ests in some of their answers, the trial judge provided no 
explanation as to why his broad order denying access to in-
formation at the voir dire was not limited to information that 
was actually sensitive and deserving of privacy protection. 
Nor did he consider whether he could disclose the substance 
of the sensitive answers while preserving the anonymity of 
the jurors involved.

Thus not only was there a failure to articulate findings with 
the requisite specificity but there was also a failure to con-
sider alternatives to closure and to total suppression of the 
transcript. The trial judge should seal only such parts of 
the transcript as necessary to preserve the anonymity of the 
individuals sought to be protected.

IV
The judgment of the Court of Appeal is vacated, and the 

case is remanded for proceedings not inconsistent with this 
opinion.

It is so ordered.
Justic e  Blackm un , concurring.
I agree that in this case the trial judge erred in closing 

the voir dire proceeding and in refusing to release a tran-
script of that proceeding without appropriate specific find-
ings that nondisclosure was necessitated by a compelling gov-
ernmental interest and was narrowly tailored to serve that 
interest. I write separately to emphasize my understanding
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that the Court does not decide, nor does this case require it 
to address, the asserted “right to privacy of the prospective 
jurors.” Ante, at 510.

Certainly, a juror has a valid interest in not being required 
to disclose to all the world highly personal or embarrassing 
information simply because he is called to do his public duty. 
We need not decide, however, whether a juror, called upon to 
answer questions posed to him in court during voir dire, has a 
legitimate expectation, rising to the status of a privacy right, 
that he will not have to answer those questions. See Nixon 
n . Administrator of General Services, 433 U. S. 425, 458 
(1977); Whalen v. Roe, 429 U. S. 589, 599 (1977).1 1 2

1 As to most of the information sought during voir dire, it is difficult to 
believe that when a prospective juror receives notice that he is called to 
serve, he has an expectation, either actual or reasonable, that what he says 
in court will be kept private. Despite the fact that a juror does not put 
himself voluntarily into the public eye, a trial is a public event. See Craig 
v. Harney, 331 U. S. 367, 374 (1947). See also Globe Newspaper Co. v. 
Superior Court, 457 U. S. 596 (1982); Richmond Newspapers, Inc. v. Vir-
ginia, 448 U. S. 555 (1980); Gannett Co. v. DePasquale, 443 U. S. 368 
(1979). And, as the Court makes clear today, voir dire, like the trial itself, 
is presumptively a public proceeding. The historical evidence indicates 
that voir dire has been conducted in public and most prospective jurors are 
aware that they will be asked questions during voir dire to determine 
whether they can judge impartially.

On other hand, courts have exercised their discretion to prevent unnec-
essarily intrusive voir dire questions. See Sprouce v. Commonwealth,
2 Va. Cas. 375 (1823) (“[In England]. . . the juror is not obliged to answer 
any question tending to fix infamy, or disgrace, on him . . .”); Ryder v. 
State, 100 Ga. 528, 535, 28 S. E. 246, 248 (1897) (“Certainly, neither the 
court nor counsel should ask any question which would involve a breach of 
the juror’s privilege to refuse to answer on the ground that so doing would 
tend to incriminate, or otherwise disgrace, him”). More recent cases have 
relied, however, not on juror privacy, but on the trial judge’s discretion to 
limit voir dire to protect juror safety or to prevent irrelevant questioning. 
See, e. g., United States v. Barnes, 604 F. 2d 121, 140 (CA2 1979), cert, 
denied, 446 U. S. 907 (1980); United States v. Taylor, 562 F. 2d 1345, 1355 
(CA2), cert, denied sub nom. Salley v. United States, 432 U. S. 909 (1977).
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1 am concerned that recognition of a juror’s privacy “right” 
would unnecessarily complicate the lives of trial judges at-
tempting to conduct a voir dire proceeding. Could a juror 
who disagreed with a trial judge’s determination that he had 
no legitimate expectation of privacy in certain information 
refuse to answer without a promise of confidentiality until 
some superior tribunal declared his expectation unreason-
able? Could a juror ever refuse to answer a highly personal, 
but relevant, question, on the ground that his privacy right 
outweighed the defendant’s need to know? I pose these 
questions only to emphasize that we should not assume the 
existence of a juror’s privacy right without considering care-
fully the implications of that assumption.

Nor do we need to rely on a privacy right to decide this 
case. No juror is now before the Court seeking to vindicate 
that right. Even assuming the existence of a juror’s privacy 
right, the trial court erred in failing to articulate specific find-
ings justifying the closure of the voir dire and the refusal to 
release the transcript. More important, as the trial court 
recognized, the defendant has an interest in protecting juror 
privacy in order to encourage honest answers to the voir dire 
questions.2 The State has a similar interest in protecting 
juror privacy, even after the trial—to encourage juror hon-
esty in the future—that almost always will be coextensive 
with the juror’s own privacy interest. Thus, there is no 
need to determine whether the juror has a separate assert-
able constitutional right to prevent disclosure of his an- 2 

2 In closing the voir dire and in refusing to release the transcript, the trial 
court relied on both the defendant’s right to a fair trial and a juror’s right 
to privacy. It did not make clear whether it interpreted the California 
Supreme Court’s decision in Hovey v. Superior Court, 28 Cal. 3d 1, 616 P. 
2d 1301 (1980), to require closure, see ante, at 511, n. 11, or whether it 
concluded that the defendant had an additional interest in protecting juror 
privacy to encourage juror honesty. In any event, it concluded that the 
interests of the jurors and the defendant were consistent and that both 
required the protection of juror privacy.
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swers during voir dire. His interest in this case, and in most 
cases, can be fully protected through the interests of the de-
fendant and the State in encouraging his full cooperation.

With these qualifications, I join the Court’s opinion. I 
agree that the privacy interest of a juror is a legitimate con-
sideration to be weighed by a trial court in determining 
whether the public may be denied access to portions of a voir 
dire proceeding or to a transcript of that proceeding. I put 
off to another day consideration of whether and under what 
conditions that interest rises to the level of a constitutional 
right.

Justi ce  Stevens , concurring.
The constitutional protection for the right of access that 

the Court upholds today is found in the First Amendment,1 
rather than the public trial provision of the Sixth.1 2 If the 
defendant had advanced a claim that his Sixth Amendment 
right to a public trial was violated by the closure of the voir 
dire, it would be important to determine whether the selec-
tion of the jury was a part of the “trial” within the meaning 
of that Amendment. But the distinction between trials and 
other official proceedings is not necessarily dispositive, or 
even important, in evaluating the First Amendment issues. 
Nor is our holding premised simply on our view as to how a

1 “Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of speech, 
or of the press; or the right of the people peaceably to assemble, and to 
petition the Government for a redress of grievances.”

It is, of course, well settled that the Fourteenth Amendment makes this 
provision applicable to the abridgment of speech by the States, including 
state judges. See, e. g., Nebraska Press Assn. n . Stuart, 427 U. S. 539 
(1976).

2 “In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial. . . .” It was, of course, this Amendment that was 
construed in Gannett Co. v. DePasquale, 443 U. S. 368 (1979), a case hold-
ing that the defendant’s right to a public trial cannot be asserted vicari-
ously by persons who are not parties to the proceeding.
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criminal trial is most efficaciously conducted. For the ques-
tion the Court decides today—“whether the voir dire process 
must be open—focuses on First... Amendment values and 
the historical backdrop against which the First Amendment 
was enacted.” Ante, at 509, n. 8.

The focus commanded by the First Amendment makes it 
appropriate to emphasize the fact that the underpinning of 
our holding today is not simply the interest in effective ju-
dicial administration; the First Amendment’s concerns are 
much broader. The “common core purpose of assuring free-
dom of communication on matters relating to the functioning 
of government,” Richmond Newspapers, Inc. v. Virginia, 
448 U. S. 555, 575 (1980) (plurality opinion), that underlies 
the decision of cases of this kind provides protection to all 
members of the public “from abridgment of their rights of ac-
cess to information about the operation of their government, 
including the Judicial Branch.” Id., at 584 (Stevens , J., 
concurring). See also id., at 587-588 (Bren nan , J., concur-
ring in judgment). As Justi ce  Powell  has written:

“What is at stake here is the societal function of the First 
Amendment in preserving free public discussion of gov-
ernmental affairs. No aspect of that constitutional guar-
antee is more rightly treasured than its protection of 
the ability of our people through free and open debate 
to consider and resolve their own destiny.” Saxbe v. 
Washington Post Co., 417 U. S. 843, 862 (1974) (dissent-
ing opinion).3

This principle was endorsed by the Court in Globe Newspa-
per Co. v. Superior Court, 457 U. S. 596 (1982).

“Underlying the First Amendment right of access to crim-
inal trials is the common understanding that ‘a major 
purpose of that Amendment was to protect the free dis-

3 It is worthy of note that the orderly development of First Amendment 
doctrine foreshadowed by Just ice  Powel l ’s  opinion in Saxbe almost cer-
tainly would have been delayed if Gannett had not been decided as it was.
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cussion of governmental affairs.’ Mills n . Alabama, 384
U. S. 214, 218 (1966). By offering such protection, the 
First Amendment serves to ensure that the individual 
citizen can effectively participate in and contribute to our 
republican system of self-government.” Id., at 604.4

It follows that a claim to access cannot succeed unless 
access makes a positive contribution to this process of self-
governance. Here, public access cannot help but improve 
public understanding of the voir dire process, thereby en-
abling critical examination of its workings to take place. It 
is therefore, I believe, entirely appropriate for the Court to 
identify the public interest in avoiding the kind of lengthy 
voir dire proceeding that is at issue in this case, ante, at 510, 
n. 9. Surely such proceedings should not be hidden from 
public view.5

4 See also Houchins v. KQED, Inc., 438 U. S. 1, 30-32 (1978) (Steve ns , 
J., dissenting) (footnotes omitted):

“The preservation of a full and free flow of information to the general 
public has long been recognized as a core objective of the First Amendment 
to the Constitution. . . .

“In addition to safeguarding the right of one individual to receive what 
another elects to communicate, the First Amendment serves an essential 
societal function. Our system of self-government assumes the existence of 
an informed citizenry. As Madison wrote:

“ ‘A popular Government, without popular information, or the means of 
acquiring it, is but a Prologue to a Farce or a Tragedy, or, perhaps both. 
Knowledge will forever govern ignorance: And a people who mean to be 
their own Governors, must arm themselves with the power which knowl-
edge gives.’ 9 Writings of James Madison 103 (G. Hunt ed. 1910).
“It is not sufficient, therefore, that the channels of communication be free 
of governmental restraints. Without some protection for the acquisition 
of information about the operation of public institutions such as prisons by 
the public at large, the process of self-governance contemplated by the 
Framers would be stripped of its substance.”

5 Of course, if this were a Sixth Amendment case, rather than a First 
Amendment case, and if the defendant had no objection to closure, the 
length of the voir dire would be irrelevant. Such is not the case under the 
rationale for today’s decision.
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The fact that this is a First Amendment case does not, of 
course, mean that the public’s right of access is unlimited. 
Indeed, in other contexts in which the right of access has 
been implicitly endorsed, the Court has made this plain.6 As 
the Court recognizes, the privacy interests of jurors may in 
some circumstances provide a basis for some limitation on 
the public’s access to voir dire. Ante, at 511-513. See also 
ante, at 515-516 (Blac kmu n , J., concurring). The First 
Amendment source of the right of access to the voir dire 
examination should not preclude frank recognition of the 
need to examine the content of the censored communication 
in determining whether, and to what extent, it may remain 
private. When the process of drawing lines between what 
must be open and what may be closed begins, it will be neces-
sary to identify at least some of the limits by reference to the 
subject matter of certain questions that arguably may probe 
into areas of privacy that are worthy of protection. Since 
that function can safely be performed without compromising 
the First Amendment’s mission of securing meaningful public 
control over the process of governance, this form of regula-
tion is not an abridgment of any First Amendment right. In 
this context, as in others, “a line may be drawn on the basis 
of content without violating the goverment’s paramount ob-
ligation of neutrality in its regulation of protected communi-
cation.” Young v. American Mini Theaters, Inc., 427 U. S. 
50, 70 (1976) (plurality opinion).7

6 In Zemel v. Rusk, 381 U. S. 1 (1965), the Court said: “The right to 
speak and publish does not carry with it the unrestrained right to gather 
information.” Id., at 17 (emphasis supplied). In Branzburg v. Hayes, 
408 U. S. 665 .(1972), after rejecting any suggestion “that news gathering 
does not qualify for First Amendment protection,” id., at 681, the Court 
held that the protection did not extend to a reporter’s refusal to testify 
before a grand jury, at least under the facts of that case.

7 See generally Farber, Content Regulation and the First Amendment: 
A Revisionist View, 68 Geo. L. J. 727 (1980); Redish, The Content Distinc-
tion in First Amendment Analysis, 34 Stan. L. Rev. 113 (1981); Schauer, 
Categories and the First Amendment: A Play in Three Acts, 34 Vand. L. 
Rev. 265, 282-296 (1981); Shiffrin, Defamatory Non-Media Speech and
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In the case before us, as the Court correctly explains, 
there can be no doubt that the trial court applied an imper-
missibly broad rule of secrecy. Accordingly, I join the opin-
ion of the Court.

Justic e  Mars hall , concurring in the judgment.
I agree with the result reached by the Court but write sep-

arately to stress that the constitutional rights of the public 
and press to access to all aspects of criminal trials are not 
diminished in cases in which “deeply personal matters” are 
likely to be elicited in voir dire proceedings. Ante, at 511. 
Indeed, the policies underlying those rights, see Richmond 
Newspapers, Inc. v. Virginia, 448 U. S. 555, 572-573 (1980) 
(plurality opinion); id., at 593-597 (Brenn an , J., concurring 
in judgment), are most severely jeopardized when courts 
conceal from the public sensitive information that bears 
upon the ability of jurors impartially to weigh the evidence 
presented to them. Cf. Globe Newspaper Co. v. Superior 
Court, 457 U. S. 596, 606 (1982) (“Public scrutiny of a crimi-
nal trial enhances the quality and safeguards the integrity of 
the factfinding process . . .”). Therefore, prior to issuing 
a closure order, a trial court should be obliged to show that 
the order in question constitutes the least restrictive means 
available for protecting compelling state interests. In those 
cases where a closure order is imposed, the constitutionally 
preferable method for reconciling the First Amendment in-
terests of the public and the press with the legitimate privacy 
interests of jurors and the interests of defendants in fair tri-
als is to redact transcripts in such a way as to preserve the 
anonymity of jurors while disclosing the substance of their 
responses. Ante, at 513. Only in the most extraordinary

First Amendment Methodology, 25 UCLA L. Rev. 915, 942-963 (1978); 
Stephan, The First Amendment and Content Discrimination, 68 Va. L. 
Rev. 203 (1982); Note, Content Regulation and the Dimensions of Free 
Expression, 96 Harv. L. Rev. 1854 (1983).
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circumstances can the substance of a juror’s response to 
questioning at voir dire be permanently excluded from the 
salutary scrutiny of the public and the press.

Also, I feel compelled to note my strong disagreement with 
the Court’s gratuitous comments concerning the length of 
voir dire proceedings in this and other cases. The Court’s 
opinion states:

“We cannot fail to observe that a voir dire process of 
such length [six weeks], in and of itself, undermines pub-
lic confidence in the courts and the legal profession. 
The process is to ensure a fair impartial jury, not a fa-
vorable one. Judges, not advocates, must control that 
process to make sure privileges are not so abused. 
Properly conducted it is inconceivable that the process 
could extend over such a period. We note, however, 
that in response to questions counsel stated that it is not 
unknown in California courts for jury selection to extend 
six months.” Ante, at 510, n. 9.

The question whether the voir dire proceedings in this case 
extended for too long a period is not before this Court. Not 
surprisingly, therefore, we know few of the facts that would 
be required to venture a confident ruling on that question. 
Some of the circumstances of which we are aware, however, 
cast considerable doubt on the majority’s judgment. Albert 
Greenwood Brown, Jr., was accused of an interracial sexual 
attack and murder.1 Given the history and continuing leg-
acy of racism in our country, that fact alone should suggest 
that a greater than usual amount of inquiry may have been 
needed in order to obtain a fair and impartial jury in this 

1 The criminal trial around which this suit revolves was one in which “the 
most serious and emotional of issues were presented—the rape and stran-
gulation killing of a fifteen year old white schoolgirl on her way to school, 
by a black man twenty-six years of age, with a prior conviction of forcible 
rape on an adolescent Caucasian girl.” Brief for Joseph Peter Myers (trial 
counsel for Albert Greenwood Brown, Jr.) as Amicus Curiae 2.
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case. I find it not at all “inconceivable” that the voir dire 
process could have legitimately extended over six weeks.

Similarly, in the absence of facts not presently available 
to the Court, it is wrong to assume, as does the majority 
opinion, that a voir dire proceeding as elaborate and time-
consuming as that which occurred in this case “in and of it-
self undermines public confidence in the courts and the legal 
profession.” Ibid. After all, this was a capital case involv-
ing an interracial sexual attack that was bound to arouse a 
heightened emotional response from the affected community. 
In a situation of this sort, the public’s response to the use of 
unusually elaborate procedures to protect the rights of the 
accused might well be, not lessened confidence in the courts, 
but rather heightened respect for the judiciary’s unshakeable 
commitment to the ideal of due process even for persons 
accused of the most serious of crimes.2

Furthermore, in the absence of a claim that the length of 
voir dire proceedings violates federal law, this Court strays 
beyond its proper role when it lectures state courts on how 
best to structure such proceedings. We simply lack the au-
thority to forbid state courts to devote what we might con-
sider an inordinate amount of time to ensuring that a jury is 
unbiased.

For the foregoing reasons, I agree with the judgment but 
cannot join the opinion of the Court.

2 It is unlikely that there exists a public consensus regarding the proper 
contours of voir dire proceedings. Certainly there is a lack of consensus 
within the legal community. See, e. g., Ham v. South Carolina, 409 U. S. 
524 (1973). See also Babcock, Voir Dire: Preserving “Its Wonderful 
Power,” 27 Stan. L. Rev. 545 (1975) (limiting voir dire examination under-
cuts the ability of litigants to utilize fully the right to a jury trial and works 
to the relative disadvantage of poor litigants who lack the resources to use 
other means to gather information about potential jurors).
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DAILY INCOME FUND, INC., et  al . v . FOX

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 82-1200. Argued November 7, 1983—Decided January 18, 1984

Respondent, a shareholder of petitioner Daily Income Fund, Inc. (Fund), 
an open-end diversified management investment company regulated by 
the Investment Company Act of 1940 (Act), filed suit in Federal District 
Court against both the Fund and petitioner Reich & Tang, Inc. (R&T), 
which provides the Fund with investment advice and management serv-
ices. Respondent alleged that fees paid to R&T by the Fund were un-
reasonable, in violation of § 36(b) of the Act, which imposes a fiduciary 
duty on an investment company’s adviser “with respect to the receipt of 
compensation for services” paid by the company and provides that “[a]n 
action may be brought under this subsection by the [Securities and Ex-
change] Commission, or by a security holder of such registered invest-
ment company on behalf of such company” against the adviser and other 
affiliated parties. The complaint sought damages in favor of the Fund 
as well as payment of respondent’s costs, expenses, and attorney’s fees. 
The District Court dismissed the suit, finding that § 36(b) actions are 
subject to the “demand requirement” of Federal Rule of Civil Procedure 
23.1—which governs “a derivative action brought by one or more share-
holders ... to enforce a right of a corporation [when] the corporation 
[has] failed to enforce a right which may properly be asserted by it” and 
requires a shareholder bringing such a suit to allege his efforts, if any, 
to obtain the desired action from the directors and the reasons for his 
failure to obtain or request such action—and that respondent had not 
complied with the Rule. The Court of Appeals reversed.

Held: Rule 23.1 does not apply to an action brought by an investment com-
pany shareholder under § 36(b), and thus the plaintiff in such a case need 
not first make a demand upon the company’s directors before bringing 
suit. Pp. 527-542.

(a) The term “derivative action,” which defines the scope of Rule 23.1, 
applies only to those actions in which the right claimed by the share-
holder is one the corporation itself could have enforced in court. This 
interpretation of the Rule is consistent with earlier decisions (e. g., 
Hawes v. Oakland, 104 U. S. 450, from which the Rule’s provisions were 
derived) and is supported by its purpose of preventing shareholders from 
improperly suing in place of a corporation. Pp. 527-534.
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(b) The right asserted by a shareholder suing under § 36(b) cannot be 
judicially enforced by the investment company. Instead of establishing 
a corporate action from which a shareholder’s right to sue derivatively 
may be inferred, § 36(b) expressly provides only that the new corporate 
right it creates may be enforced by the Securities and Exchange Com-
mission and security holders of the company. Moreover, an investment 
company does not have an implied right of action under § 36(b). Consid-
eration of pertinent factors—the statute’s legislative history and pur-
poses, the identity of the class for whose particular benefit the statute 
was passed, the existence of express statutory remedies adequate to 
serve the legislative purpose, and the traditional role of the States in af-
fording the relief claimed—plainly demonstrates that Congress intended 
the unique right created by § 36(b) to be enforced solely by the Commis-
sion and security holders of the investment company. Pp. 534-541.

692 F. 2d 250, affirmed.

Bren nan , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Whit e , Mars hal l , Black mun , Powe ll , Rehn quis t , and 
O’Con no r , JJ., joined. Ste ve ns , J., filed an opinion concurring in the 
judgment, post, p. 542.

Daniel A. Pollack argued the cause for petitioners. With 
him on the briefs were Frederick P. Schaffer, George C. 
Seward, and Anthony R. Mansfield.

Richard M. Meyer argued the cause and filed a brief for 
respondent.*

Justi ce  Brenna n  delivered the opinion of the Court.
The question for decision is whether Rule 23.1 of the Fed-

eral Rules of Civil Procedure requires that an investment 
company security holder first make a demand upon the com-
pany’s board of directors before bringing an action under 
§ 36(b) of the Investment Company Act of 1940 to recover 
allegedly excessive fees paid by the company to its invest-
ment adviser. The Court of Appeals for the Second Circuit

*Harvey L. Pitt filed a brief for the Investment Company Institute as 
amicus curiae urging reversal.

Solicitor General Lee, Deputy Solicitor General Claiborne, Samuel 
A. Alito, Jr., Daniel L. Goelzer, Paul Gonson, Jacob H. Stillman, 
Richard A. Kirby, and Myrna Siegel filed a brief for the Securities and 
Exchange Commission as amicus curiae urging affirmance.
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held in this case that the demand requirement of Rule 23.1 
does not apply to such actions. Fox v. Reich & Tang, Inc., 
692 F. 2d 250 (1982). Two other Courts of Appeals have 
reached a contrary conclusion.1 We granted certiorari to 
resolve the conflict, 460 U. S. 1021 (1983), and now affirm.

I
Respondent is a shareholder of petitioner Daily Income 

Fund, Inc. (Fund), an open-end diversified management in-
vestment company, or “mutual fund,” regulated by the In-
vestment Company Act of 1940 (ICA or Act), 15 U. S. C. 
§80a-l et seq. (1982 ed.). The Fund invests in a portfolio 
of short-term money market instruments with the aim of 
achieving high current income while preserving capital. 
Under a written contract, petitioner Reich & Tang, Inc. 
(R&T), provides the Fund with investment advice and other 
management services in exchange for a fee currently set at 
one-half of one percent of the Fund’s net assets. From 1978 
to 1981, the Fund experienced substantial growth; its net 
assets increased from about $75 million to $775 million. Dur-
ing this period, R&T’s fee of one-half of one percent of net 
assets remained the same. Accordingly, annual payments 
by the Fund to R&T rose from about $375,000 to an esti-
mated $3,875,000 in 1981.

Alleging that these fees were unreasonable, respondent 
brought this action in the United States District Court for 
the Southern District of New York, naming both the Fund 
and R&T as defendants. The complaint alleged that, be-
cause the Fund’s assets had been continually reinvested in a 
limited number of instruments, R&T’s investment decisions 
had remained routine and substantially unchanged as the 
Fund grew. By receiving significantly higher fees for essen-
tially the same services, R&T had, according to respondent, 
violated the fiduciary duty owed investment companies by 

1 Weiss v. Temporary Investment Fund, Inc., 692 F. 2d 928 (CA3 1982), 
cert, pending, No. 82-1592; Grossman v. Johnson, 674 F. 2d 115 (CAI), 
cert, denied, 459 U. S. 838 (1982).
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their advisers under § 36(b) of the ICA. Pub. L. 91-547, 
§20, 84 Stat. 1428, 15 U. S. C. §80a-35(b) (1982 ed.).2 The 
complaint sought damages in favor of the Fund as well as 
payment of respondent’s costs, expenses, and attorney’s fees.

Petitioners moved to dismiss the suit for failure to comply 
with Federal Rule of Civil Procedure 23.1, which governs 
“a derivative action brought by one or more shareholders . . . 
to enforce a right of a corporation . . . , the corporation . . . 
having failed to enforce a right which may properly be as-
serted by it. . . .” The Rule requires a shareholder bring-
ing such a suit to set forth “the efforts, if any, made by the 
plaintiff to obtain the action he desires from the directors 
. . . , and the reasons for his failure to obtain the action or for 
not making the effort.”3 Respondent contended that the

2 Section 36(b) of the ICA provides, in relevant part:
“For the purposes of this subsection, the investment adviser of a regis-

tered investment company shall be deemed to have a fiduciary duty with 
respect to the receipt of compensation for services, or of payments of a 
material nature, paid by such registered investment company or by the 
security holders thereof, to such investment adviser or any affiliated per-
son of such investment adviser. An action may be brought under this sub-
section by the Commission, or by a security holder of such registered 
investment company on behalf of such company, against such investment 
adviser, or any affiliated person of such investment adviser, or any other 
person enumerated in subsection (a) of this section who has a fiduciary duty 
concerning such compensation or payments, for breach of fiduciary duty in 
respect of such compensation or payments paid by such registered invest-
ment company or by the security holders thereof to such investment ad-
viser or person.” 15 U. S. C. §80a-35(b) (1982 ed.).

Section 36(b) goes on to provide, inter alia, that proof of a defendant’s 
misconduct is unnecessary, § 80a-35(b)(l), that approval by the board of 
directors or shareholders of the adviser’s compensation “shall be given 
such consideration by the court as is deemed appropriate under all the cir-
cumstances,” § 80a-35(b)(2), and that recovery is limited to actual damages 
for a period of one year prior to suit, § 80a-35(b)(3).

3 Rule 23.1 provides in full:
“In a derivative action brought by one or more shareholders or members 

to enforce a right of a corporation or of an unincorporated association, the 
corporation or association having failed to enforce a right which may prop-
erly be asserted by it, the complaint shall be verified and shall allege (1)
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Rule 23.1 “demand requirement” does not apply to actions 
brought under § 36(b) of the ICA and that, in any event, de-
mand was excused because the Fund’s directors had partici-
pated in the alleged wrongdoing and would be hostile to the 
suit. The District Court, finding Rule 23.1 applicable to 
§ 36(b) actions and finding no excuse based on the directors’ 
possible self-interest or bias, dismissed the action. Fox v. 
Reich & Tang, Inc., 94 F. R. D. 94 (1982).

The Court of Appeals reversed. Fox v. Reich & Tang, 
Inc., 692 F. 2d 250 (1982). The court concluded that Rule 
23.1 by its terms applies only when the corporation could 
itself “‘assert,’ in a court, the same action under the same 
rule of law on which the shareholder plaintiff relies.” Id., 
at 254. Relying on both the language and the legislative 
history of § 36(b), the court determined that an investment 
company may not itself sue under that section to recover 
excessive adviser fees. Id., at 254-261. Accordingly, the 
court held that Rule 23.1 does not apply to actions by security 
holders brought under §36(b). Id., at 261.

II
Although any action in which a shareholder asserts the 

rights of a corporation could be characterized as “derivative,” 

that the plaintiff was a shareholder or member at the time of the trans-
action of which he complains or that his share or membership thereafter 
devolved on him by operation of law, and (2) that the action is not a collu-
sive one to confer jurisdiction on a court of the United States which it 
would otherwise not have. The complaint shall also allege with particular-
ity the efforts, if any, made by the plaintiff to obtain the action he desires 
from the directors or comparable authority and, if necessary, from the 
shareholders or members, and the reasons for his failure to obtain the 
action or for not making the effort. The derivative action may not be 
maintained if it appears that the plaintiff does not fairly and adequately 
represent the interests of the shareholders or members similarly situated 
in enforcing the right of the corporation or association. The action shall 
not be dismissed or compromised without the approval of the court, and 
notice of the proposed dismissal or compromise shall be given to share-
holders or members in such manner as the court directs.”
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see n. 11, infra, Rule 23.1 applies in terms only to a “deriva-
tive action brought by one or more shareholders or members 
to enforce a right of a corporation [when] the corporation 
[has] failed to enforce a right which may properly be asserted 
by it” (emphasis added). This qualifying language suggests 
that the type of derivative action governed by the Rule is one 
in which a shareholder claims a right that could have been, 
but was not, “asserted” by the corporation in court. The 
“right” mentioned in the emphasized phrase, which cannot 
sensibly mean any right without limitation, is most naturally 
understood as referring to the same right, or at least its sub-
stantial equivalent, as the one asserted by the plaintiff share-
holder. And, in the context of a rule of judicial procedure, 
the reference to the corporation’s “failure to enforce a right 
which may properly be asserted by it” obviously presupposes 
that the right in question could be enforced by the corpora-
tion in court.

This interpretation of the Rule is consistent with the un-
derstanding we have expressed, in a variety of contexts, of 
the term “derivative action.” In Hawes v. Oakland, 104 
U. S. 450, 460 (1882), for instance, the Court explained that 
a derivative suit is one “founded on a right of action existing 
in the corporation itself, and in which the corporation itself 
is the appropriate plaintiff.” Similarly, Cohen v. Beneficial 
Loan Corp., 337 U. S. 541, 548 (1949), stated that a deriva-
tive action allows a stockholder “to step into the corporation’s 
shoes and to seek in its right the restitution he could not 
demand in his own”; and the Court added that such a stock-
holder “brings suit on a cause of action derived from the 
corporation.” Id., at 549. Finally, Ross v. Bernhard, 396 
U. S. 531, 534 (1970), described a derivative action as “a suit 
to enforce a corporate cause of action against officers, direc-
tors, and third parties” (emphasis in original) and viewed the 
question there presented—whether the Seventh Amendment 
confers a right to a jury in such an action—as the same as
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whether the corporation, had it brought the suit itself, would 
be entitled to a jury. Id., at 538-539. In sum, the term 
“derivative action,” which defines the scope of Rule 23.1, has 
long been understood to apply only to those actions in which 
the right claimed by the shareholder is one the corporation 
could itself have enforced in court. See also Koster v. 
Lumbermens Mutual Casualty Co., 330 U. S. 518, 522 
(1947); Price n . Gurney, 324 U. S. 100, 105 (1945); Delaware 
& Hudson Co. v. Albany & Susquehanna R. Co., 213 U. S. 
435, 447 (1909).4

The origin and purposes of Rule 23.1 support this under-
standing of its scope. The Rule’s provisions derive from 
this Court’s decision in Hawes v. Oakland, supra. Prior 
to Hawes, federal courts exercising their equity powers had 
commonly entertained suits by minority stockholders to en-
force corporate rights in circumstances where the corpora-
tion had failed to sue on its own behalf. Id., at 452. See 
Dodge v. Woolsey, 18 How. 331, 339 (1856); 7 A C. Wright & 
A. Miller, Federal Practice and Procedure § 1821, pp. 296- 

4 One commentator has explained that “the derivative suit may be 
viewed as the consolidation in equity of, on the one hand, a suit by the 
shareholder against the directors in their official capacity, seeking an 
affirmative order that they sue the alleged wrongdoers, and, on the other, 
a suit by the corporation against these wrongdoers.” Note, Demand on 
Directors and Shareholders as a Prerequisite to a Derivative Suit, 73 
Harv. L. Rev. 746, 748 (1960). The Court in Hawes embraced this concep-
tion of the suit as consolidating “two causes of action,” 104 U. S., at 452, 
and referred throughout its opinion to a derivative action as “one in which 
the right of action [is] in the company,” id., at 455; see id., at 457 (cases 
impose limits on “the right of a stockholder to sue in cases where the cor-
poration is the proper party to bring the suit”). See also Corbus v. Alaska 
Treadwell Gold Mining Co., 187 U. S. 455, 463 (1903) (describing rules 
governing derivative suits as limiting situations in which “a court of equity 
may ... be called upon at the appeal of any single stockholder to compel 
the directors of the corporation to enforce every right which it may pos-
sess, irrespective of other considerations”); Black’s Law Dictionary 1272 
(5th ed., 1979).
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297 (1972). The Court in Hawes, while emphasizing the im-
portance of such suits as a means of “protecting the stock-
holder against the frauds of the governing body of directors 
or trustees,” 104 U. S., at 453, noted that this equitable 
device was subject to two kinds of potential abuse. First, 
corporations that were engaged in disputes with citizens of 
their home State could collude with out-of-state stockholders 
to obtain diversity jurisdiction in order to litigate the dis-
pute in the federal courts. Id., at 452-453. Second, de-
rivative actions brought by minority stockholders could, if 
unconstrained, undermine the basic principle of corporate 
governance that the decisions of a corporation—including 
the decision to initiate litigation—should be made by the 
board of directors or the majority of shareholders. See id., 
at 454-457.

To address these problems, the Court in Hawes established 
a number of prerequisites to bringing derivative suits in the 
federal courts. These requirements were designed to limit 
the use of the device to situations in which, due to an unjus-
tified failure of the corporation to act for itself, it was appro-
priate to permit a shareholder “to institute and conduct a 
litigation which usually belongs to the corporation.” Id., 
at 460. With some additions and changes in wording, the 
conditions set out in Hawes have been carried forward in 
successive revisions of the federal rules.5

5 Shortly after Hawes was decided, the Court codified its requirements in 
Equity Rule 94, which provided:

“Every bill brought by one or more stockholders in a corporation, 
against the corporation and other parties, founded on rights which may 
properly be asserted by the corporation, must be verified by oath, and 
must contain an allegation that the plaintiff was a shareholder at the time 
of the transaction of which he complains, or that his share had devolved on 
him since by operation of law; and that the suit is not a collusive one to 
confer on a court of the United States jurisdiction of a case of which it 
would not otherwise have cognizance. It must also set forth with particu-
larity the efforts of the plaintiff to secure such action as he desires on 
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Some of the requirements first announced in Hawes were 
intended to reduce the burden on the federal courts by 
diverting corporate causes of action “to the State courts, 
which are their natural, their lawful, and their appropriate 
forum.” Id., at 452-453.6 At the same time, however, the 
Court sought to maintain derivative suits as a limited excep-
tion to the usual rule that the proper party to bring a claim 
on behalf of a corporation is the corporation itself, acting 

the part of the managing directors or trustees, and, if necessary, of the 
shareholders, and the causes of his failure to obtain such action.” 104 
U. S. ix-x (1882).

In 1912, the Court replaced the original Rule with Equity Rule 27, iden-
tical to its predecessor except that it added at the very end the phrase “or 
the reasons for not making such effort.” 226 U. S., Appendix, p. 8. This 
language was apparently intended to codify a judicially recognized excep-
tion to the old Rule in certain circumstances where, in the discretion of the 
court, a demand may be excused. See Delaware & Hudson Co. v. Albany 
& Susquehanna R. Co., 213 U. S. 435 (1909).

When the Federal Rules were promulgated in 1937, the provisions of 
Equity Rule 27 were substantially restated in Rule 23(b). See 3B 
J. Moore & J. Kennedy, Moore’s Federal Practice If 23.1.15[1], p. 23.1-10 
(2d ed. 1982). Finally, in 1966, the present version of new Rule 23.1 was 
adopted as part of a comprehensive revision of the Rules governing class 
actions. See id., If23.1.01, p. 23.1-3.

6 In particular, the Court required the complaint in a derivative suit to 
allege that the plaintiff “was a shareholder at the time of the transactions 
of which he complains, or that his shares have devolved on him since by 
operation of law, and that the suit is not a collusive one to confer on a court 
of the United States jurisdiction in a case of which it could otherwise have 
no cognizance . .. .” 104 U. S., at 461. The second of these requirements 
was clearly meant to discourage efforts to bring disputes between a com-
pany and citizens of the State of incorporation within the diversity juris-
diction of the federal courts. See supra, at 530; 3B J. Moore & J. Ken-
nedy, supra, 23.1.15[1], p. 23.1-14. Although the first requirement may 
also have been intended to discourage contrived diversity suits, see id., 
1123.1.15[1], p. 23.1-15, it is now understood as generally “aimed at pre-
venting the federal courts from being used to litigate purchased griev-
ances.” 7A C. Wright & A. Miller, Federal Practice and Procedure § 1828, 
pp. 341-342 (1972).
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through its directors or the majority of its shareholders. 
Id., at 460-461. As the Court later explained, this aspect of 
the rules governing derivative suits reflects the basic policy 
that “[w]hether or not a corporation shall seek to enforce in 
the courts a cause of action for damages is, like other busi-
ness questions, ordinarily a matter of internal management 
and is left to the discretion of the directors, in the absence 
of instruction by vote of the stockholders.” United Copper 
Securities Co. v. Amalgamated Copper Co., 244 U. S. 261, 
263 (1917). See also Corbus v. Alaska Treadwell Gold 
Mining Co., 187 U. S. 455, 463 (1903).7

The principal means by which the Court in Hawes sought 
to vindicate this policy was, of course, its requirement that 
a shareholder seek action by the corporation itself before 
bringing a derivative suit. 104 U. S., at 460-461.8 This

7 Like the requirements adopted in Hawes, the two major features of 
Rule 23.1 added since that decision—the requirement that the plaintiff 
“fairly and adequately represent the interests of the shareholders or mem-
bers similarly situated in enforcing the right of the corporation or associa-
tion” and the provision requiring notice and court approval of settle-
ments—are also intended to prevent shareholders from suing in place of 
the corporation in circumstances where the action would disserve the 
legitimate interests of the company or its shareholders. See generally 
7A C. Wright & A. Miller, supra, §§ 1833 and 1839; 3B J. Moore & J. Ken-
nedy, supra, n23.1.16[3] and 23.1.24.

8 Although the Court in Hawes imposed a direct requirement that share-
holders make demand on directors before bringing suit, 104 U. S., at 460- 
461, Rule 23.1 as presently written requires only that a shareholder’s 
“complaint shall also allege with particularity the efforts, if any, made by 
the plaintiff to obtain the action he desires from the directors or compara-
ble authority...” (emphasis added). Relying on the emphasized qualifica-
tion, added to the Rule without comment by the drafters in 1966, see n. 5, 
supra, the Securities and Exchange Commission (SEC), appearing as ami-
cus curiae, contends that the Rule does not itself oblige the shareholder 
to make a demand; instead, it simply requires the plaintiff to plead compli-
ance with applicable obligations of substantive law, ordinarily that of the 
State of incorporation. See Burks v. Lasker, 441 U. S. 471, 478 (1979). 
Because we conclude that a suit brought under § 36(b) of the ICA is not a 
“derivative action” for purposes of Rule 23.1, see infra, at 542, we need not
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“demand requirement” affords the directors an opportunity 
to exercise their reasonable business judgment and “waive a 
legal right vested in the corporation in the belief that its best 
interests will be promoted by not insisting on such right. 
They may regard the expense of enforcing the right or the 
furtherance of the general business of the corporation in 
determining whether to waive or insist upon the right.” 
Corbus v. Alaska Treadwell Gold Mining Co., supra, at 463. 
On the other hand, if, in the view of the directors, “litigation 
is appropriate, acceptance of the demand places the resources 
of the corporation, including its information, personnel, funds, 
and counsel, behind the suit.” Note, The Demand and Stand-
ing Requirements in Stockholder Derivative Actions, 44 U. 
Chi. L. Rev. 168,171-172 (1976) (footnote omitted). Like the 
Rule in general, therefore, the provisions regarding demand 
assume a lawsuit that could be controlled by the corporation’s 
board of directors.9

In sum, the conceptual basis and purposes of Rule 23.1 
confirm what its language suggests: the Rule governs only 
suits “to enforce a right of a corporation” when the corpora-

decide whether the Rule itself, as a matter of federal procedure, makes 
demand on directors the predicate to a proper derivative suit in federal 
courts or whether any such obligation must instead be found in applicable 
substantive law.

’Petitioners point out that, even in cases where the corporation could 
not control the shareholder’s lawsuit, a demand on directors affords 
management an opportunity to pursue nonjudicial remedies for the share-
holder’s grievance. But however desirable the encouragement of intra-
corporate remedies may be as a matter of policy, it is not, standing alone, 
enough to make a suit that the corporation can neither initiate nor termi-
nate a “derivative action” within the meaning of Rule 23.1. Such a suit 
does not come within the Rule’s language as it is most naturally interpreted 
and as we have consistently understood it. See supra, at 527-529. More-
over, the Rule and its predecessors were directed at ensuring that the 
proper party was before the court in a certain class of cases, see supra, 
at 529-533, and a shareholder action that the corporation cannot control 
raises no proper party concerns.
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tion itself has “failed to enforce a right which may properly 
be asserted by it” in court. In this case, therefore, we must 
decide whether the right asserted by a shareholder suing 
under § 36(b) of the ICA could be judicially enforced by the 
investment company.10 We turn to consider that question.

Ill
In determining whether § 36(b) confers a right that could 

be judicially enforced by an investment company, we look 
first, of course, at the language of the statute. As noted in 
n. 2, supra, § 36(b) imposes a fiduciary duty on an investment 
company’s adviser “with respect to the receipt of compensa-

10 Petitioners contend that, even if an investment company could not 
bring a suit under § 36(b), a shareholder’s action under that section is nev-
ertheless derivative for purposes of Rule 23.1 because the investment com-
pany has a similar right to recover excessive fees from its investment 
adviser under a state-law cause of action for corporate waste. See, e. g., 
Llewellyn v. Queen City Dairy, Inc., 187 Md. 49, 57-58, 48 A. 2d 322, 326 
(1946). The fact that the corporation may be able to achieve some of the 
results contemplated by § 36(b) under state law does not, however, demon-
strate that a shareholder’s action brought under an independent federal 
statute claims “a right which may properly be asserted” by the corpora-
tion. See supra, at 527-529. The new right created by § 36(b) is not only 
formally distinct from that asserted in a state claim of corporate waste; it is 
substantively different as well. Indeed, an important reason for the en-
actment of § 36(b) was Congress’ belief that the standards applied in corpo-
rate waste actions were inadequate to ensure reasonable adviser fees. As 
the Senate Committee that reported the bill that became § 36(b) explained: 
“Under general rules of law, advisory contracts which are ratified by the 
shareholders, or in some States approved by a vote of the disinterested 
directors, may not be upset in the courts except upon a showing of ‘corpo-
rate waste.’ As one court put it, the fee must ‘Shock the conscience of the 
court.’ Such a rule may not be an improper one when the protections of 
arm’s-length bargaining are present. But in the mutual fund industry 
where . . . these marketplace forces are not likely to operate as effectively, 
your committee has decided that the standard of ‘corporate waste’ is un-
duly restrictive and recommends that it be changed.” S. Rep. No. 91-184, 
p. 5 (1969).
See infra, at 540, and n. 12.
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tion for services” paid by the company and provides that 
“[a]n action may be brought under this subsection by the 
[Securities and Exchange] Commission, or by a security 
holder of such registered investment company on behalf of 
such company” against the adviser and other affiliated par-
ties. By its terms, then, the unusual cause of action created 
by § 36(b) differs significantly from those traditionally as-
serted in shareholder derivative suits. Instead of establish-
ing a corporate action from which a shareholder’s right to sue 
derivatively may be inferred, § 36(b) expressly provides only 
that the new corporate right it creates may be enforced by 
the Securities and Exchange Commission (SEC) and security 
holders of the company.11

Petitioners nevertheless contend that an investment com-
pany has an implied right of action under § 36(b). In evaluat-

11 Petitioners argue that, because § 36(b) provides for an action “by a 
security holder of such registered investment company on behalf of such 
company” (emphasis added), such an action is necessarily derivative. In 
this regard, petitioners rely on this Court’s statement in Burks v. Lasker, 
441 U. S., at 477, that a “derivative suit is brought by shareholders to 
enforce a claim on behalf of the corporation” (emphasis added). See also 
id., at 484 (referring to actions brought under § 36(b) as “derivative”). 
The fact that derivative suits are brought on behalf of a corporation does 
not mean, however, that all suits brought on behalf of a corporation are 
derivative. The “on behalf” language in § 36(b) indicates only that the 
right asserted by a shareholder suing under the statute is a “right of the 
corporation”—a proposition confirmed by other aspects of the action: The 
fiduciary duty imposed on advisers by § 36(b) is owed to the company itself 
as well as its shareholders and any recovery obtained in a § 36(b) action will 
go to the company rather than the plaintiff. See S. Rep. No. 91-184, 
supra, at 6; § 36(b)(3). In this respect, a § 36(b) action is undeniably 
“derivative” in the broad sense of that word. See supra, at 527-528. As 
we have noted, however, Rule 23.1 applies by its terms only to “a deriva-
tive action brought by one or more shareholders ... to enforce a right of a 
corporation [when] the corporation [has] failed to enforce a right which 
may properly be asserted by it” (emphasis added). The legislative history 
of § 36(b) makes clear that Congress intended the perhaps unique “right of 
a corporation” established by § 36(b) to be asserted by the company’s secu-
rity holders and not by the company itself. Infra, at 536-541.
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ing such a claim, our focus must be on the intent of Congress 
when it enacted the statute in question. Merrill Lynch, 
Pierce, Fenner & Smith, Inc. v. Curran, 456 U. S. 353, 
377-378 (1982). That intent may in turn be discerned by 
examining a number of factors, including the legislative his-
tory and purposes of the statute, the identity of the class for 
whose particular benefit the statute was passed, the exist-
ence of express statutory remedies adequate to serve the leg-
islative purpose, and the traditional role of the States in 
affording the relief claimed. Ibid.; Middlesex County Sew-
erage Authority v. National Sea Clammers Assn., 453 U. S. 
1, 13-15 (1981); California v. Sierra Club, 451 U. S. 287, 
292-293 (1981); Cannon v. University of Chicago, 441 U. S. 
677 (1979); Cort v. Ash, 422 U. S. 66, 78 (1975). In this case, 
consideration of each of these factors plainly demonstrates 
that Congress intended the unique right created by § 36(b) 
to be enforced solely by the SEC and security holders of 
the investment company.

As we have previously noted, Congress adopted the ICA 
because of its concern with “the potential for abuse inher-
ent in the structure of investment companies.” Burks v. 
Lasker, 441 U. S. 471, 480 (1979). Unlike most corpora-
tions, an investment company is typically created and man-
aged by a pre-existing external organization known as an 
investment adviser. Id., at 481. Because the adviser gen-
erally supervises the daily operation of the fund and often 
selects affiliated persons to serve on the company’s board of 
directors, the “‘relationship between investment advisers 
and mutual funds is fraught with potential conflicts of inter-
est.’” Ibid., quoting Galfand v. Chestnutt Corp., 545 F. 2d 
807, 808 (CA2 1976). In order to minimize such conflicts of 
interest, Congress established a scheme that regulates most 
transactions between investment companies and their advis-
ers, 15 U. S. C. §80a-17 (1982 ed.); limits the number of per-
sons affiliated with the adviser who may serve on the fund’s 
board of directors, § 80a-10; and requires that fees for invest-
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ment advice and other services be governed by a written con-
tract approved both by the directors and the shareholders of 
the fund, § 80a-15.

In the years following passage of the Act, investment com-
panies enjoyed enormous growth, prompting a number of 
studies of the effectiveness of the Act in protecting investors. 
One such report, commissioned by the SEC, found that in-
vestment advisers often charged mutual funds higher fees 
than those charged the advisers’ other clients and further 
determined that the structure of the industry, even as regu-
lated by the Act, had proved resistant to efforts to moderate 
adviser compensation. Wharton School Study of Mutual 
Funds, H. R. Rep. No. 2274, 87th Cong., 2d Sess., 28-30, 
34, 66-67 (1962). Specifically, the study concluded that the 
unaffiliated directors mandated by the Act were “of re-
stricted value as an instrument for providing effective repre-
sentation of mutual fund shareholders in dealings between 
the fund and its investment adviser.” Id., at 34. A subse-
quent report, authored by the SEC itself, noted that invest-
ment advisers were generally compensated on the basis of 
a fixed percentage of the fund’s assets, rather than on serv-
ices rendered or actual expenses. Securities and Exchange 
Commission, Public Policy Implications of Investment Com-
pany Growth, H. R. Rep. No. 2337, 89th Cong., 2d Sess., 89 
(1966) (hereinafter SEC Report). The Commission deter-
mined that, as a fund’s assets grew, this form of payment 
could produce unreasonable fees in light of the economies of 
scale realized in managing a larger portfolio. Id., at 94, 102. 
Furthermore, the Commission concluded that lawsuits by 
security holders challenging the reasonableness of adviser 
fees had been largely ineffective due to the standards em-
ployed by courts to judge the fees. Id., at 132-143. See 
infra, at 540, and n. 12.

In order to remedy this and other perceived inadequacies 
in the Act, the SEC submitted a series of legislative pro-
posals to Congress that led to the 1970 Amendments to the 
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Act. Some of the proposals Congress ultimately adopted 
were intended to make the fund’s board of directors more in-
dependent of the adviser and to encourage greater scrutiny 
of adviser contracts. See, e. g., 15 U. S. C. §80a-10(a) 
(1982 ed.) (requiring that at least 40% of the directors not be 
“interested persons,” a broader category than the previously 
identified group of persons “affiliated” with the adviser, see 
§ 80a-2(a)(19)); §80a-15(c) (requiring independent directors 
as well as shareholders to approve adviser contracts); Burks 
v. Lasker, supra, at 482-483. The SEC had, however, de-
termined that approval of adviser contracts by shareholders 
and independent directors could not alone provide complete 
protection of the interests of security holders with respect 
to adviser compensation. See SEC Report, at 128-131, 144, 
146-147. Accordingly, the Commission also proposed amend-
ing the Act to require “reasonable” fees. Id., at 143-147. 
As initially considered by Congress, the bill containing this 
proposal would have empowered the SEC to bring actions to 
enforce the reasonableness standard and to intervene in any 
similar action brought by or on behalf of the company. H. R. 
9510, 90th Cong., 1st Sess., §8(d) (1967); S. 1659, 90th Cong., 
1st Sess., §8(d) (1967).

Representatives of the investment company industry, led 
by amicus Investment Company Institute (ICI), expressed 
concern that enabling the SEC to enforce the fairness of 
adviser fees might in essence provide the Commission with 
ratemaking authority. Accordingly, ICI proposed an alter-
native to the SEC bill which would have provided that 
actions to enforce the reasonableness standard “be brought 
only by the company or a security holder thereof on its 
behalf.” Mutual Fund Legislation of 1967: Hearings on 
S. 1659 before the Senate Committee on Banking and Cur-
rency, 90th Cong., 1st Sess., pt. 1, pp. 100-101 (1967) (here-
inafter 1967 Hearings). The version that the Senate finally 
passed, however, rejected the industry’s suggestion that the 
investment company itself be expressly authorized to bring
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suit. S. 3724, 90th Cong., 2d Sess., §8(d)(6) (1968). In-
stead, the Senate bill required a security holder to make de-
mand on the SEC before bringing suit and provided that, if 
the Commission refused or failed to bring an action within six 
months, the security holder could maintain a suit against the 
adviser in a “derivative” or representative capacity. Ibid. 
Like the original SEC proposal, however, the Senate bill pro-
vided that the SEC could intervene in any action brought by 
the company or by a security holder on its behalf. Id., § 22.

After the bill was reintroduced in the 91st Congress, fur-
ther hearings and consultations with the industry led to the 
present version of §36(b). See S. 2224, 91st Cong., 1st 
Sess., §20(b) (1969); 115 Cong. Rec. 13648 (1969) (state-
ment of Sen. McIntyre). The new version adopted “a differ-
ent method of testing management compensation.” S. Rep. 
No. 91-184, p. 5 (1969). Instead of containing a statutory 
standard of “reasonableness,” the new version imposed a “fi-
duciary duty” on investment advisers. Id., at 5-6. The 
new bill further provided that “either the SEC or a share-
holder may sue in court on a complaint that a mutual fund’s 
management fees involve a breach of fiduciary duty.” Id., at 
7. The reference in the previous bill to the derivative or rep-
resentative nature of the security holder action was elimi-
nated, as was the earlier provision for intervention by the 
SEC in actions brought by the investment company itself. 
See S. 2224, supra, §22.

In short, Congress rejected a proposal that would have ex-
pressly made the statutory standard governing adviser fees 
enforceable by the investment company itself and adopted in 
its place a provision containing none of the indications in ear-
lier drafts that the company could bring such a suit. This 
legislative history strongly suggests that, in adopting § 36(b), 
Congress did not intend to create an implied right of action in 
favor of the investment company.

That conclusion is further supported by the purposes of the 
statute. As noted above, the SEC proposed the predecessor 
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to § 36(b) because of its concern that the structural require-
ments for investment companies imposed by the Act would 
not alone ensure reasonable adviser fees. See supra, at 538. 
Indeed, the Commission concluded that the Act’s provisions 
for independent directors and approval of adviser contracts 
had actually frustrated effective challenges to adviser fees. 
In particular, the Commission noted that in the three fully lit-
igated cases in which security holders had attacked such fees 
under state law, the courts had relied on the approval of ad-
viser contracts by security holders or unaffiliated directors 
to uphold the fees. SEC Report, at 132-143.12 For this 
reason, the Senate Report proposing the final version of 
the statute noted that, while shareholder and directorial ap-
proval of the adviser’s contract is entitled to serious con-
sideration by the court in a § 36(b) action, “such considera-
tion would not be controlling in determining whether or not 
the fee encompassed a breach of fiduciary duty.” S. Rep. 
No. 91-184, at 15; see id., at 5. In contrast to its approach 
in other aspects of the 1970 Amendments, then, Congress 
decided not to rely solely on the fund’s directors to assure 
reasonable adviser fees, notwithstanding the increased disin-
terestedness of the board. See Burks v. Lasker, 441 U. S., 
at 481-482, n. 10, and 484. See also SEC Report, at 146-148 
(right of SEC and security holders to bring actions essential; 
although role of disinterested directors should be enhanced,

12 In the three cases cited by the SEC, the courts had evaluated the 
adviser contracts according to common-law standards of corporate waste, 
under which an unreasonable or unfair fee might be approved unless the 
court deemed it “unconscionable” or “shocking.” SEC Report, at 142. 
See Acampora n . Birkland, 220 F. Supp. 527, 548-549 (Colo. 1963); Saxe 
v. Brady, 40 Del. Ch. 474, 486, 184 A. 2d 602, 610 (1962); Meiselman v. 
Eberstadt, 39 Del. Ch. 563, 567-568, 170 A. 2d 720, 723 (1961). Similarly, 
security holders challenging adviser fees under the ICA itself had been 
required to prove gross abuse of trust. See Brown v. Bullock, 194 F. 
Supp. 207 (SDNY), aff’d, 294 F. 2d 415 (CA21961). See 1967 Hearings, at 
117-118.
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“even a requirement that all of the directors of an externally 
managed investment company be persons unaffiliated with 
the company’s adviser-underwriter would not be an effective 
check on advisory fees and other forms of management 
compensation”). This policy choice strongly indicates that 
Congress intended security holder and SEC actions under 
§ 36(b), on the one hand, and directorial approval of adviser 
contracts, on the other, to act as independent checks on 
excessive fees.

Nor do other factors on which we have relied to identify 
an implied cause of action support petitioners’ claim that 
the right asserted by a shareholder in a § 36(b) action could 
be enforced by the investment company. First, investment 
companies, as well as the investing public, are undoubtedly 
within “the class for whose especial benefit” § 36(b) was en-
acted, Cort v. Ash, 422 U. S., at 78 (emphasis in original); 
see n. 11, supra. Section §36(b)’s express provision for 
actions by security holders, however, ensures that, even if 
the company’s directors cannot bring an action in the fund’s 
name, the company’s rights under the statute can be fully 
vindicated by plaintiffs authorized to act on its behalf. For 
this reason, it is unnecessary to infer a right of action in favor 
of the corporation in order to serve the statute’s “broad re-
medial purposes.” Cf. Herman & MacLean v. Huddleston, 
459 U. S. 375, 386-387 (1983). See also Middlesex County 
Sewerage Authority v. National Sea Clammers Assn., 453 
U. S., at 13-15. Second, because § 36(b) creates an entirely 
new right, it was obviously not enacted “in a statutory con-
text in which an implied private remedy [had] already been 
recognized by the courts.” Cf. Merrill Lynch, Pierce, 
Fenner & Smith, Inc. v. Curran, 456 U. S., at 378; Herman 
& MacLean v. Huddleston, supra, at 384-386. Third, a cor-
poration’s rights against its directors or third parties with 
whom it has contracted are generally governed by state, not 
federal, law. Burks v. Lasker, supra, at 478. See Cort v. 
Ash, supra, at 78.
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IV
A shareholder derivative action is an exception to the 

normal rule that the proper party to bring a suit on behalf 
of a corporation is the corporation itself, acting through its 
directors or a majority of its shareholders. Accordingly, 
Rule 23.1, which establishes procedures designed to prevent 
minority shareholders from abusing this equitable device, is 
addressed only to situations in which shareholders seek to 
enforce a right that “may properly be asserted” by the 
corporation itself. In contrast, as the language of § 36(b) 
indicates, Congress intended the fiduciary duty imposed on 
investment advisers by that statute to be enforced solely by 
security holders of the investment company and the SEC. 
It would be anomalous, therefore, to apply a Rule intended to 
prevent a shareholder from improperly suing in place of the 
corporation to a statute, like § 36(b), conferring a right which 
the corporation itself cannot enforce. It follows that Rule 
23.1 does not apply to an action brought by a shareholder 
under § 36(b) of the Investment Company Act and that the 
plaintiff in such a case need not first make a demand upon the 
fund’s directors before bringing suit.

The judgment of the Court of Appeals is therefore

Affirmed.
Justi ce  Steve ns , concurring in the judgment.
There are two petitioners in this case, the Mutual Fund 

and its investment adviser. Even if the former could prop-
erly assert an action against the latter under § 36(b) of the 
Investment Company Act of 1940, 84 Stat. 1428, 15 U. S. C. 
§80a-35(b) (1982 ed.)—an action which in turn could be “de-
rivatively” brought by a security holder—in my opinion it 
would nevertheless remain clear that respondent, as a share-
holder of the Fund, could maintain this action without first 
making a demand on the directors of the Fund to do so.

The rule that sometimes requires a shareholder to make an 
appropriate demand before commencing a derivative action
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has its source in the law that gives rise to the derivative ac-
tion itself. Rule 23.1 of the Federal Rules of Civil Procedure 
merely requires that the complaint in such a case allege the 
facts that will enable a federal court to decide whether such a 
demand requirement has been satisfied; Rule 23.1 is not the 
source of any such requirement. The plain language of the 
Rule makes that perfectly clear; the Rule does not require 
a demand, it only requires that the complaint allege with 
particularity what demand if any has been made on the cor-
poration.* 1 Moreover, the history of Rule 23.1 and its prede-
cessors, which the Court recites ante, at 529-533, demon-
strates that the demand requirement was not created by the 
Rule, but rather by a decision of this Court, Hawes v. Oak-
land, 104 U. S. 450 (1882). When the current Rule’s prede-
cessor was promulgated shortly after Hawes, it did not cre-
ate a demand requirement—that had already been done by 
Hawes. Rather it operated to ensure that the pleadings 
would be adequate to enable courts to decide whether the 
applicable demand requirement had been satisfied. Thus the 

1 “In a derivative action brought by one or more shareholders or mem-
bers to enforce a right of a corporation or of an unincorporated association, 
the corporation or association having failed to enforce a right which may 
properly be asserted by it, the complaint shall be verified and shall allege
(1) that the plaintiff was a shareholder or member at the time of the trans-
action of which he complains or that his share or membership thereafter 
devolved on him by operation of law, and (2) that the action is not a collu-
sive one to confer jurisdiction on a court of the United States which it 
would otherwise not have. The complaint shall also allege with particular-
ity the efforts, if any, made by the plaintiff to obtain the action he desires 
from the directors or comparable authority and, if necessary, from the 
shareholders or members, and the reasons for his failure to obtain the 
action or for not making the effort. The derivative action may not be 
maintained if it appears that the plaintiff does not fairly and adequately 
represent the interest of the shareholders or members similarly situated in 
enforcing the right of the corporation or association. The action shall not 
be dismissed or compromised without the approval of the court, and notice 
of the proposed dismissal or compromise shall be given to shareholders or 
members in such manner as the court directs.” Fed. Rule Civ. Proc. 23.1.
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Rule concerns itself solely with the adequacy of the plead-
ings; it creates no substantive rights.2

In this case the respondent fully complied with Rule 23.1. 
Having made no effort to obtain action from the directors, he 
simply pleaded that no demand had been made.3 The ques-
tion in this case is not whether the complaint complies with 
the pleading requirements in Rule 23.1.4 Rather, the ques-

2 This construction of the Rule is consistent with the Rules Enabling Act, 
which states that the federal “rules shall not abridge, enlarge or modify 
any substantive right,” 28 U. S. C. §2072. The thrust of petitioners’ 
position, and our prior cases, is that demand requirements enhance the role 
of managerial prerogatives and expertise by requiring the submission of 
disputes to management. See United Copper Securities Co. v. Amalga-
mated Copper Co., 244 U. S. 261, 263-264 (1917); Delaware & Hudson Co. 
v. Albany & Susquehanna R. Co., 213 U. S. 435, 446 (1909); Hawes v. 
Oakland, 104 U. S. 450, 457 (1882). It cannot be doubted that this type of 
requirement, designed to improve corporate governance, is one of substan-
tive law. See Walker v. Armco Steel Corp., 446 U. S. 740 (1980); Ely, 
The Irrepressible Myth of Erie, 87 Harv. L. Rev. 693 (1974). Therefore, 
there is substantial doubt whether the Rule could create such a require-
ment consistently with the Rules Enabling Act. See Mississippi Publish-
ing Corp. v. Murphree, 326 U. S. 438, 445-446 (1946); Sibbach v. Wilson & 
Co., 312 U. S. 1, 14 (1941). Since the Rule does not clearly create such 
a substantive requirement by its express terms, it should not be lightly 
construed to do so and thereby alter substantive rights. See Hanna v. 
Plumer, 380 U. S. 460, 470-471 (1965).

3 Paragraph 14 of respondent’s complaint states: “No demand has been 
made by the plaintiff upon the Fund or its directors to institute or prose-
cute this action for the reason that no such demand is required under 
§ 36(b) of the Act. Moreover, all of the directors are beholden to R&T for 
their positions and have participated in the wrongs complained of in this 
action. Their initiation of an action like the instant one would place the 
prosecution of this action in the hands of persons hostile to its success.” 
App. 7a-8a.

4 The Court does not reject this reading of the Rule, but rather leaves the 
question open. See ante, at 532-533, n. 8. In my judgment the Rule and 
its history are sufficiently clear that the question left open by the Court 
should be decided, rather than embarking on the more difficult private 
right of action analysis in which the Court engages. This is all the more 
justified since, in my view, there could be no demand requirement irre-
spective of the correct answer to the private right of action question.
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tion is whether the federal statute that expressly creates a 
cause of action that the shareholder may maintain on be-
half of the mutual fund implicitly conditions that express 
right on an unmentioned intracorporate procedural require-
ment. For two reasons it is clear to me that it does not.

First, the text and legislative history of the statute are 
inconsistent with a demand requirement. No such condition 
is mentioned in the statute, and it is a matter of sufficient 
importance to warrant express mention if Congress had in-
tended it. Instead, the express terms of the statute are 
inconsistent with such a requirement. A demand require-
ment is premised upon the usual respect courts accord the 
managerial prerogatives of directors, see n. 2, supra; how-
ever, in § 36(b) Congress explicitly rejected the usual rule. 
As the Court has previously recognized, and acknowledges 
again today, § 36(b) stands in contrast to the rest of the Act 
in that unlike its other provisions, § 36(b) limits the usual dis-
cretion accorded directors by providing that the directors’ po-
sition shall be given only “such consideration by the court as 
is deemed appropriate under all the circumstances.” See 
ante, at 539-541; Burks v. Lasker, 441 U. S. 471, 484 (1979).5 
Congress laid out its own test for consideration of the direc-
tors’ position in § 36(b), rather than relying on a demand 
requirement and the usual respect for managerial decision-
making which it embodies.

The reason for congressional rejection of the usual defer-
ence paid directorial expertise and prerogatives is clear 
enough. The history of the statute is replete with findings 
that directors could not be relied upon to control excessive 
advisory fees. See ante, at 537-541; Wharton School Study 
of Mutual Funds, H. R. Rep. No. 2274, 87th Cong., 2d Sess., 
30, 34, 66-67 (1962); Securities and Exchange Commission, 
Public Policy Implications of Investment Company Growth, 
H. R. Rep. No. 2337, 89th Cong., 2d Sess., 128-148 (1966);

6 See also S. Rep. No. 91-184, p. 15 (1969).
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Hearings on S. 1659 before the Senate Committee on Bank-
ing and Currency, 90th Cong., 1st Sess., 1193-1200 (1967); 
S. Rep. No. 91-184, pp. 2, 5-6 (1969). In light of these 
findings, it cannot be maintained that Congress intended that 
the very directors who had failed to control excessive fees be 
involved in the decision whether to challenge those fees.

Moreover, Congress specifically considered the demand 
issue, in a predecessor version of § 36(b), passed by the Sen-
ate in 1968, which required that a security holder make a 
demand on the Securities and Exchange Commission prior to 
filing suit. S. 3724, 90th Cong., 2d Sess., §8(d)(6) (1968). 
After further consideration this requirement was deleted. 
Thus, it cannot be said that Congress was unaware of the 
demand concept, yet it decided not to impose it even with 
respect to the SEC.

Second, a demand requirement would serve no meaningful 
purpose and would undermine the efficacy of the statute. 
As noted above, Congress intended to authorize this type 
of shareholder action even though the contract between the 
fund and its investment adviser had been expressly ap-
proved by the independent directors of the fund. Since the 
disinterested directors are required to review and approve all 
advisory fee contracts under §15 of the Act, 15 U. S. C. 
§80a-15 (1982 ed.), a demand would be a futile gesture after 
the directors have already passed on the contract. Because 
the directors may not terminate a suit, see Burks, supra, at 
484, the only effect of a demand requirement would be to 
delay the commencement of the suit. That in turn would re-
duce the effectiveness of the Act as a vehicle for protecting 
investors, since § 36(b)(3) limits recovery to actual damages 
incurred beginning one year prior to commencement of suit. 
Thus the demand process would permit investment advisers 
to keep several months of excessive fees—a consequence 
squarely at odds with the purposes of the Act and hence 
congressional intent.
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I find nothing in the statute or its history supporting the 
notion that Congress intended to condition the maintenance 
of a § 36(b) action on any antecedent intracorporate demand 
procedure. I would therefore affirm the judgment of the 
Court of Appeals without reaching the question whether the 
Fund itself could maintain an action under § 36(b).
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MCDONOUGH POWER EQUIPMENT, INC. v. 
GREENWOOD et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE TENTH CIRCUIT

No. 82-958. Argued November 28, 1983—Decided January 18, 1984

Respondent parents and son sued petitioner in Federal District Court to 
recover damages sustained by the son when his feet came in contact with 
the blades of a riding lawnmower manufactured by petitioner. After a 
trial that extended over a 3-week period, the District Court entered 
judgment for petitioner upon a jury verdict and denied respondents’ mo-
tion for a new trial. One of the grounds alleged for a new trial was that 
the District Court had erred in denying respondents’ motion to approach 
the jury after the judgment was entered because one of the jurors had 
not responded to a question on voir dire seeking to elicit information 
about previous “injuries . . . that resulted in any disability or prolonged 
pain or suffering” to members of the juror’s immediate family when in 
fact the juror’s son had sustained a broken leg as a result of an exploding 
tire. The Court of Appeals reversed, holding that the juror’s failure 
to respond affirmatively to the question on voir dire had prejudiced 
respondents’ right of peremptory challenge.

Held: Respondents are not entitled to a new trial unless the juror’s failure 
to disclose denied them their right to an impartial jury. Courts should 
exercise judgment in preference to the automatic reversal for “error” 
and ignore errors that do not affect the essential fairness of a trial. To 
invalidate the result of a 3-week trial because of a juror’s mistaken, 
though honest, response to a question, is to insist on something closer to 
perfection than our judicial system can be expected to give. It ill serves 
the important end of finality to wipe the slate clean simply to recreate 
the peremptory challenge process because counsel lacked an item of 
information that he should have obtained from a juror on voir dire ex-
amination. The Court of Appeals’ standard is contrary to the practical 
necessities of judicial management reflected in Federal Rule of Civil 
Procedure 61 and the harmless-error statute, 28 U. S. C. § 2111. To 
obtain a new trial in such a situation, a party must first demonstrate 
that a juror failed to answer honestly a material question on voir dire. 
and then further show that a correct response would have provided a 
valid basis for a challenge for cause. Pp. 553-556.

687 F. 2d 338, reversed.
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Rehn quis t , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Whit e , Black mun , Powe ll , Ste ve ns , and O’Con no r , JJ., 
joined. Bla ckm un , J., filed a concurring opinion, in which Ste ve ns  and 
O’Con no r , JJ., joined, post, p. 556. Brenn an , J., filed an opinion con-
curring in the judgment, in which Marsh al l , J., joined, post, p. 557.

Donald Patterson argued the cause and filed briefs for 
petitioner.

Gene E. Schroer argued the cause for respondents. With 
him on the brief was Dan L. Wulz.*

Justic e Rehnq uis t  delivered the opinion of the Court.
Respondents, Billy Greenwood and his parents, sued peti-

tioner McDonough Power Equipment, Inc., to recover dam-
ages sustained by Billy when his feet came in contact with the 
blades of a riding lawnmower manufactured by petitioner. 
The United States District Court for the District of Kansas 
entered judgment for petitioner upon a jury verdict and de-
nied respondents’ motion for new trial. On appeal, however, 
the Court of Appeals for the Tenth Circuit reversed the judg-
ment of the District Court and ordered a new trial. It held 
that the failure of a juror to respond affirmatively to a ques-
tion on voir dire seeking to elicit information about previ-
ous injuries to members of the juror’s immediate family had 
“prejudiced the Greenwoods’ right to peremptory challenge,” 
687 F. 2d 338, 342 (1982), and that a new trial was necessary 
to cure this error. We granted certiorari, 462 U. S. 1130 
(1983), and now hold that respondents are not entitled to a 
new trial unless the juror’s failure to disclose denied respond-
ents their right to an impartial jury.

During the voir dire prior to the empaneling of the six- 
member jury, respondents’ attorney asked prospective jurors 
the following question:

* Jerry L. Beane filed a brief for Southern Union Co. as amicus curiae 
urging affirmance.
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“Now, how many of you have yourself or any members of 
your immediate family sustained any severe injury, not 
necessarily as severe as Billy, but sustained any injuries 
whether it was an accident at home, or on the farm or at 
work that resulted in any disability or prolonged pain 
and suffering, that is you or any members of your imme-
diate family?” App. 19.

Ronald Payton, who eventually became a juror, did not re-
spond to this question, which was addressed to the panel as a 
whole. After a trial which extended over a 3-week period, 
the jury found for petitioner McDonough.1 Four days after 
judgment was entered for petitioner, respondents moved 
under local Rule 23A for permission to approach the mem-
bers of the jury. In support of their motion respondents as-
serted that they were of “information and belief” that juror 
Payton’s son may have been injured at one time, a fact which 
had not been revealed during voir dire. Id., at 68. The Dis-
trict Court ruled that respondents had failed to show just 
cause to approach the jury. Id., at 73.

Undeterred, the next day respondents filed a second mo-
tion for permission to approach the jury, attaching an affida-
vit from respondent John Greenwood,1 2 who asserted that in

1 Although respondents sued only petitioner McDonough, under Kansas 
law, which applied in this diversity action, the jury was permitted to con-
sider the relative fault of three nondefendants: Jeff Morris, a next-door 
neighbor who was operating the lawnmower involved in the accident, Jeff’s 
father, and Billy’s mother. The jury assessed Billy’s damages in the 
amount of $375,000, and found Jeff Morris 20% at fault, Jeff’s father 45% at 
fault, and Billy’s mother 35% at fault. The jury determined that peti-
tioner McDonough’s percentage of fault was zero.

2 It is not clear from the opinion of the Court of Appeals whether the 
information stated in Greenwood’s affidavit was known to respondents or 
their counsel at the time of the voir dire examination. If it were, of 
course, respondents would be barred from later challenging the compo-
sition of the jury when they had chosen not to interrogate juror Payton fur-
ther upon receiving an answer which they thought to be factually incorrect. 
See Johnson v. Hill, 274 F. 2d 110, 115-116 (CA8 1960).
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the course of his employment as a Navy recruiter, he had 
reviewed the enlistment application of juror Payton’s son. 
In that application Payton’s son stated that he had been 
injured in the explosion of a truck tire. The District Court 
granted respondents permission to approach juror Payton 
regarding the injuries allegedly sustained by his son. The 
District Court directed that the inquiry should be brief and 
polite and made in a manner convenient to the juror. The 
District Court noted that it was not “overly impressed with 
the significance of this particular situation.” Id., at 89. No 
provision was made to record the inquiry of juror Payton.

On the same day that the District Court granted respond-
ents permission to approach juror Payton, respondents 
moved for a new trial, asserting 18 grounds in justification, 
including the District Court’s alleged error in denying re-
spondents’ motion to approach the jury. This was the only 
instance when respondents even tangentially referred the 
District Court to the juror’s failure to respond as a ground 
for a new trial. Shortly after the parties placed a telephone 
conference call to juror Payton, the District Court denied 
respondents’ motion for a new trial, finding that the “matter 
was fairly and thoroughly tried and that the jury’s verdict 
was a just one, well-supported by the evidence.” Id., at 106. 
The District Court was never informed of the results of the 
examination of juror Payton, nor did respondents ever di-
rectly assert before the District Court that juror Payton’s 
nondisclosure warranted a new trial.

On appeal, the Court of Appeals proceeded directly to the 
merits of respondents’ claim that juror Payton’s silence had 
prejudiced their right to exercise peremptory challenges, 
rather than remanding the case back to the District Court 
for a hearing.3 The Court of Appeals simply recited the 

’Although neither party challenges the propriety of the Court of 
Appeals’ having disposed of the question on the merits, we believe that 
the proper resolution of the legal issue should be made by the District
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recollections of counsel for each party of their conference 
telephone call with juror Pay ton contained in their appellate 
briefs, stating that the “unrevealed information” indicated 
probable bias “because it revealed a particularly narrow con-
cept of what constitutes a serious injury.” 687 F. 2d, at 343. 
The Court of Appeals assumed that juror Payton had an-
swered in good faith, but stated:

“Good faith, however, is irrelevant to our inquiry. If 
an average prospective juror would have disclosed the 
information, and that information would have been sig-
nificant and cogent evidence of the juror’s probable bias, 
a new trial is required to rectify the failure to disclose 
it.” Ibid, (citation omitted).

Court. See infra, at 556. Nevertheless, we address the issue in order to 
correct the legal standard the District Court should apply upon remand.

Both parties apparently agree that during the telephone conversation 
with juror Payton, he related that his son had received a broken leg as the 
result of an exploding tire. Counsel for respondents in their brief to the 
Court of Appeals recalled Payton saying that “ ‘it did not make any differ-
ence whether his son had been in an accident and was seriously injured,’” 
“ ‘that having accidents are a part of life,’ ” and that “ ‘all his children have 
been involved in accidents.’ ” Brief for Appellants in No. 80-1698 (CA10), 
p. 7. Counsel for petitioners recall Payton as saying that he “did not re-
gard [his son’s broken leg] as a ‘severe’ injury and as he understood the 
question [the injury] did not result in any ‘disability or prolonged pain and 
suffering.’ As far as Mr. Payton is concerned he answered counsel’s ques-
tion honestly, and correctly, by remaining silent.” Brief for Appellee in 
No. 80-1698 (CA10), p. 18.

Nevertheless, the manner in which the parties presented the issue of 
juror Payton’s failure to respond on voir dire was highly unorthodox. 
While considerations of judicial economy might have motivated the Court 
of Appeals in this case to proceed directly to the issue of the effect of juror 
Payton’s nondisclosure, in cases in which a party is asserting a ground for 
new trial, the normal procedure is to remand such issues to the district 
court for resolution. Although petitioner does not dispute respondents’ 
version of the telephone call to juror Payton, it is foreseeable that in an-
other such case, the parties could present the appellate court with a con-
tinuing, difficult factual dispute. Appellate tribunals are poor substitutes 
for trial courts for developing a record or resolving factual controversies.
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This Court has long held that “‘[a litigant] is entitled to 
a fair trial but not a perfect one,’ for there are no perfect 
trials.” Brown v. United States, 411 U. S. 223, 231-232 
(1973), quoting Bruton v. United States, 391 U. S. 123, 135 
(1968), and Lutwak n . United States, 344 U. S. 604, 619 (1953). 
Trials are costly, not only for the parties, but also for the ju-
rors performing their civic duty and for society which pays 
the judges and support personnel who manage the trials. It 
seems doubtful that our judicial system would have the re-
sources to provide litigants with perfect trials, were they 
possible, and still keep abreast of its constantly increasing 
caseload. Even this straightforward products liability suit 
extended over a 3-week period.

We have also come a long way from the time when all trial 
error was presumed prejudicial and reviewing courts were 
considered “‘citadels of technicality.’” Kotteakos v. United 
States, 328 U. S. 750, 759 (1946), quoting Kavanagh, Im-
provement of Administration of Criminal Justice by Exercise 
of Judicial Power, 11 A. B. A. J. 217, 222 (1925). The 
harmless-error rules adopted by this Court and Congress em-
body the principle that courts should exercise judgment in 
preference to the automatic reversal for “error” and ignore 
errors that do not affect the essential fairness of the trial. 
See Kotteakos, supra, at 759-760. For example, the general 
rule governing motions for a new trial in the district courts 
is contained in Federal Rule of Civil Procedure 61, which 
provides:

“No error ... or defect in any ruling or order or in 
anything done or omitted by the court or by any of the 
parties is ground for granting a new trial or for setting 
aside a verdict . . . unless refusal to take such action 
appears to the court inconsistent with substantial jus-
tice. The court at every stage of the proceeding must 
disregard any error or defect in the proceeding which 
does not affect the substantial rights of the parties.” 
(Emphasis added.)
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While in a narrow sense Rule 61 applies only to the district 
courts, see Fed. Rule Civ. Proc. 1, it is well settled that the 
appellate courts should act in accordance with the salutary 
policy embodied in Rule 61. See, e. g., Keaton v. Atchison, 
T. & S. F. R. Co., 321 F. 2d 317, 319 (CA7 1963); Box v. 
Swindle, 306 F. 2d 882, 887 (CA5 1962); De Santa v. Nehi 
Corp., 171 F. 2d 696, 698 (CA2 1948). Congress has further 
reinforced the application of Rule 61 by enacting the 
harmless-error statute, 28 U. S. C. §2111, which applies 
directly to appellate courts and which incorporates the same 
principle as that found in Rule 61. See Tipton v. Socony 
Mobil Oil Co., 375 U. S. 34, 37 (1963); United States v. Bor-
den Co., 347 U. S. 514, 516, and n. 5 (1954).4

The ruling of the Court of Appeals in this case must be as-
sessed against this background. One touchstone of a fair 
trial is an impartial trier of fact—“a jury capable and willing 
to decide the case solely on the evidence before it.” Smith v. 
Phillips, 455 U. S. 209, 217 (1982). Voir dire examination 
serves to protect that right by exposing possible biases, both 
known and unknown, on the part of potential jurors. Dem-
onstrated bias in the responses to questions on voir dire may 
result in a juror’s being excused for cause; hints of bias not 
sufficient to warrant challenge for cause may assist parties in 
exercising their peremptory challenges. The necessity of 
truthful answers by prospective jurors if this process is to 
serve its purpose is obvious.

4 The text of 28 U. S. C. § 2111 reads in full:
“On the hearing of any appeal or writ of certiorari in any case, the court 

shall give judgment after an examination of the record without regard to 
errors or defects which do not affect the substantial rights of the parties.”

This provision traces its lineage to the harmless-error provision of § 269 
of the former Judicial Code, which was enacted in 1919. Act of Feb. 26, 
1919, ch. 48, 40 Stat. 1181; see Kotteakos v. United States, 328 U. S. 750, 
758-762 (1946); C. Wright & A. Miller, Federal Practice and Procedure 
§2881 (1973).
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The critical question posed to juror Payton in this case 
asked about “injuries . . . that resulted in any disability or 
prolonged pain or suffering.” App. 19. Juror Payton ap-
parently believed that his son’s broken leg sustained as a re-
sult of an exploding tire was not such an injury. In response 
to a similar question from petitioner’s counsel, however, an-
other juror related such a minor incident as the fact that his 
6-year-old son once caught his finger in a bike chain. Id., 
at 52. Yet another juror failed to respond to the question 
posed to juror Payton, and only the subsequent questioning 
of petitioner’s counsel brought out that her husband had been 
injured in a machinery accident. Id., at 19, 53-54.

The varied responses to respondents’ question on voir dire 
testify to the fact that jurors are not necessarily experts in 
English usage. Called as they are from all walks of life, 
many may be uncertain as to the meaning of terms which are 
relatively easily understood by lawyers and judges. More-
over, the statutory qualifications for jurors require only a 
minimal competency in the English language. 28 U. S. C. 
§ 1865 (1976 ed. and Supp. V). Thus, we cannot say, and we 
doubt that the Court of Appeals could say, which of these 
three jurors was closer to the “average juror” in his or her 
response to the question, but it is evident that such a stand-
ard is difficult to apply and productive of uncertainties.

To invalidate the result of a 3-week trial because of a 
juror’s mistaken, though honest, response to a question, is 
to insist on something closer to perfection than our judicial 
system can be expected to give. A trial represents an im-
portant investment of private and social resources, and it ill 
serves the important end of finality to wipe the slate clean 
simply to recreate the peremptory challenge process because 
counsel lacked an item of information which objectively he 
should have obtained from a juror on voir dire examination. 
Whatever the merits of the Court of Appeals’ standard in 
a world which would redo and reconstruct what had gone 
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before upon any evidence of abstract imperfection, we think 
it is contrary to the practical necessities of judicial manage-
ment reflected in Rule 61 and § 2111. We hold that to obtain 
a new trial in such a situation, a party must first demonstrate 
that a juror failed to answer honestly a material question on 
voir dire, and then further show that a correct response 
would have provided a valid basis for a challenge for cause. 
The motives for concealing information may vary, but only 
those reasons that affect a juror’s impartiality can truly be 
said to affect the fairness of a trial.

Generally, motions for a new trial are committed to the dis-
cretion of the district court. Montgomery Ward & Co. v. 
Duncan, 311 U. S. 243, 251 (1940). The Court of Appeals 
was mistaken in deciding as it did that respondents were en-
titled to a new trial. In the event that the issue remains rel-
evant after the Court of Appeals has disposed of respondents’ 
other contentions on appeal, the District Court may hold a 
hearing to determine whether respondents are entitled to a 
new trial under the principles we state here. The judgment 
of the Court of Appeals is

Reversed.

Just ice  Blackm un , with whom Justi ce  Stevens  and 
Justi ce  O’Con no r  join, concurring.

I agree with the Court that the proper inquiry in this case 
is whether the plaintiffs had the benefit of an impartial trier 
of fact. I also agree that, in most cases, the honesty or dis-
honesty of a juror’s response is the best initial indicator of 
whether the juror in fact was impartial. I therefore join the 
Court’s opinion, but I write separately to state that I under-
stand the Court’s holding not to foreclose the normal avenue 
of relief available to a party who is asserting that he did not 
have the benefit of an impartial jury. Thus, regardless of 
whether a juror’s answer is honest or dishonest, it remains 
within a trial court’s option, in determining whether a jury 
was biased, to order a post-trial hearing at which the movant 
has the opportunity to demonstrate actual bias or, in excep-
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tional circumstances, that the facts are such that bias is to 
be inferred. See Smith v. Phillips, 455 U. S. 209, 215-216
(1982);  id., at 221-224 (O’Connor , J., concurring).

Justi ce  Bren nan , with whom Justi ce  Mars hall  joins, 
concurring in the judgment.

I agree with the Court that the Court of Appeals employed 
an erroneous legal standard to determine whether a new trial 
was required in this case, and that the Court of Appeals com-
pounded that error by failing to remand the case to the Dis-
trict Court for a hearing and decision on the motion for new 
trial in the first instance. I concur only in the judgment, 
however, because I have difficulty understanding the import 
of the legal standard adopted by the Court.

The Court of Appeals ordered a new trial because Ronald 
Payton, who later was chosen as jury foreman, incorrectly 
answered an important question posed to prospective jurors 
on voir dire. Specifically, although asked whether any fam-
ily members had “sustained any injuries . . . that resulted in 
any disability or prolonged pain or suffering,” Payton failed 
to disclose a previous injury his son had incurred in a truck-
tire explosion. The court concluded that, because the in-
formation available to counsel during voir dire was errone-
ous, Payton’s failure to respond “prejudiced the Greenwoods’ 
right to peremptory challenge.” 687 F. 2d 338, 342 (CA10 
1982). It therefore held that the Greenwoods’ motion for a 
new trial should have been granted, and entered judgment 
granting the motion.

I agree with the Court that a finding that less than com-
plete information was available to counsel conducting voir 
dire does not by itself require a new trial. I cannot join, 
however, in the legal standard asserted by the Court’s opin-
ion. In my view, the proper focus when ruling on a motion 
for new trial in this situation should be on the bias of the 
juror and the resulting prejudice to the litigant. More spe-
cifically, to be awarded a new trial, a litigant should be re-
quired to demonstrate that the juror incorrectly responded to 
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a material question on voir dire, and that, under the facts and 
circumstances surrounding the particular case, the juror was 
biased against the moving litigant. See, e. g., McCoy v. 
Goldston, 652 F. 2d 654, 659-660 (CA6 1981).

When applying this standard, a court should recognize that 
“[t]he bias of a prospective juror may be actual or implied; 
that is, it may be bias in fact or bias conclusively presumed 
as [a] matter of law.” United States v. Wood, 299 U. S. 123, 
133 (1936). See also Smith v. Phillips, 455 U. S. 209, 221- 
224 (1982) (O’Connor , J., concurring). Because the bias of 
a juror will rarely be admitted by the juror himself, “partly 
because the juror may have an interest in concealing his own 
bias and partly because the juror may be unaware of it,” id., 
at 221-222, it necessarily must be inferred from surround-
ing facts and circumstances. Therefore, for a court to deter-
mine properly whether bias exists, it must consider at least 
two questions: are there any facts in the case suggesting that 
bias should be conclusively presumed; and, if not, is it more 
probable than not that the juror was actually biased against 
the litigant. Whether the juror answered a particular ques-
tion on voir dire honestly or dishonestly, or whether an in-
accurate answer was inadvertent or intentional, are simply 
factors to be considered in this latter determination of ac-
tual bias.*  I therefore cannot agree with the Court when it

*The Court of Appeals recognized several other factors in this case, not 
completely acknowledged by the Court’s opinion, which might suggest that 
juror Payton was biased or that his potential bias resulted in prejudice to 
the Greenwoods. For example, by claiming during his informal examina-
tion after trial that “having accidents are a part of life,” Payton may have 
displayed insufficient sensitivity to the Greenwoods’ claims in this product 
liability action. This potential bias could only have been exacerbated by 
the fact that Payton served as foreman of the jury. Moreover, the jury 
initially returned a verdict assessing $0.00 in damages despite the fact 
that Billy Greenwood lost both his feet in the lawnmower accident; only 
upon reconvening after being admonished by the trial judge did the jury 
assess damages totaling $375,000. These factors should be considered 
along with any other relevant facts and circumstances by the District 
Court on remand.
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asserts that a new trial is not warranted whenever a prospec-
tive juror provides an honest answer to the question posed. 
Cf. ante, at 556. One easily can imagine cases in which a 
prospective juror provides what he subjectively believes to 
be an honest answer, yet that same answer is objectively in-
correct and therefore suggests that the individual would be a 
biased juror in the particular case.

Given the nature of this legal standard, and given that no 
claim is raised in this case that bias should be conclusively 
presumed, the Court of Appeals clearly erred by deciding the 
issue of juror bias itself rather than remanding the issue to 
the District Court for a hearing and decision in the first in-
stance. Motions for new trial on the basis of juror bias are 
left to the sound discretion of the trial court, and its deter-
mination should not be lightly disturbed by an appellate 
court. This is especially true when decision on the motion 
turns, as it does here, on the particular facts and circum-
stances involved. See ante, at 551-552, n. 3, and 556. The 
trial court in this case, however, did not reach the point of 
exercising discretion because it never was notified about the 
results of the informal examination of juror Payton. Accord-
ingly, the case should be remanded to the District Court for a 
hearing and decision consistent with the principles outlined 
above.
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Affirmed on Appeal
No. 82-1840. Kirks ey  et  al . v . Mis si ss ippi et  al . Af-

firmed on appeal from D. C. D. C. Justice  Marsh all  would 
note probable jurisdiction and set case for oral argument.

Appeals Dismissed
No. 82-370. Carpent er  v . Hamm ond , Governo r of  

Alask a . Appeal from Sup. Ct. Alaska dismissed for want of 
substantial federal question.

No. 82-1710. Fox Ridge  Ass ociat es  & Co. v. Board  of  As -
se ss ors  of  Marshfi eld . Appeal from Sup. Jud. Ct. Mass, dis-
missed for want of substantial federal question. Reported below: 
387 Mass. 1002, 441 N. E. 2d 258.

No. 82-1821. Exxon  Corp , et  al . v . Eagerton , Commis -
sioner  of  Revenu e  of  Alabama , et  al .; and

No. 82-1835. Union  Oil  Comp any  of  Califor nia  et  al . v . 
Eagerton , Commi ssi oner  of  Revenu e  of  Alabama . Appeals 
from Sup. Ct. Ala. dismissed for want of substantial federal ques-
tion. Reported below: 426 So. 2d 814.

No. 82-1946. Oyst er  v . Oyst er . Appeal from Sup. Ct. Va. 
dismissed for want of substantial federal question.

No. 82-2016. Solyom  v. Maryl and -National  Capital  
Park  and  Planning  Commis si on . Appeal from Ct. Sp. App. 
Md. dismissed for want of substantial federal question. Reported 
below: 53 Md. App. 280, 452 A. 2d 1283.

No. 82-2059. Bartlett  et  al . v . Williams  et  al . Appeal 
from Sup. Ct. Conn, dismissed for want of substantial federal 
question. Reported below: 189 Conn. 471, 457 A. 2d 290.

No. 82-2116. Dalge ty  Foods , Inc . v . Avina . Appeal from 
Ct. App. Cal., 1st App. Dist., dismissed for want of substantial 
federal question.
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No. 82-2124. Archer  et  al . v . Metro pol itan  Transit  Au -
thority  et  AL. Appeal from Ct. App. Tex., 3d Sup. Jud. Dist., 
dismissed for want of substantial federal question. Reported 
below: 636 S. W. 2d 484.

No. 82-2125. Metropolitan  Packa ge  Store  Ass n ., Inc ., 
et  al . v. Koch , Mayor  of  the  City  of  New  York , et  al . Ap-
peal from App. Div., Sup. Ct. N. Y., 3d Jud. Dept., dismissed for 
want of substantial federal question. Reported below: 89 App. 
Div. 2d 317, 457 N. Y. S. 2d 481.

No. 82-6732. Felix  v . New  York . Appeal from Ct. App.
N. Y. dismissed for want of substantial federal question. Re-
ported below: 58 N. Y. 2d 156, 446 N. E. 2d 757.

No. 82-7019. Secres t  v . South  Dakota . Appeal from Sup. 
Ct. S. D. dismissed for want of substantial federal question. Re-
ported below: 331 N. W. 2d 580.

No. 83-43. Cleveland  Elect ric  Illum inat ing  Co . v . Pub -
lic  Utilities  Commi ss ion  of  Ohio  et  al . Appeal from Sup. 
Ct. Ohio dismissed for want of substantial federal question. Re-
ported below: 4 Ohio St. 3d 107, 447 N. E. 2d 746.

No. 83-48. Dunlap  et  al . v . Illino is . Appeal from App. 
Ct. Ill., 5th Dist., dismissed for want of substantial federal ques-
tion. Reported below: 110 Ill. App. 3d 738, 442 N. E. 2d 1379.

No. 83-174. Angel  et  al . v . Midlam  et  al . Appeal from 
Ct. App. Cal., 4th App. Dist., dismissed for want of substantial 
federal question.

No. 82-1156. Teledyne  Movible  Offsh ore , Inc ., et  al . v . 
Thomps on . Appeal from Sup. Ct. La. dismissed for want of sub-
stantial federal question. Justi ce  Powel l , Just ice  Rehn -
quis t , and Justi ce  O’Connor  would note probable jurisdiction 
and set case for oral argument. Reported below: 419 So. 2d 822.

No. 82-1499. Marque z v . Texas . Appeal from Ct. Crim. 
App. Tex. dismissed for want of jurisdiction. Treating the pa-
pers whereon the appeal was taken as a petition for writ of certio-
rari, certiorari denied. Reported below: 639 S. W. 2d 321.

No. 82-1856. Anderson  v . Fisher  et  al . Appeal from 
C. A. 9th Cir. dismissed for want of jurisdiction. Treating the 
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papers whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 703 F. 2d 573.

No. 82-1947. Koker  et  ux . v . Betts  et  al . Appeal from 
Sup. Ct. Wash, dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 98 Wash. 2d 1003.

No. 82-2049. Jojola  v. New  Mexico  ex  rel . Human  Serv -
ices  Departm ent . Appeal from Sup. Ct. N. M. dismissed for 
want of jurisdiction. Treating the papers whereon the appeal 
was taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 99 N. M. 500, 660 P. 2d 590.

No. 82-2054. Falkenhan  v . Pennsy lvania . Appeal from 
Super. Ct. Pa. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 306 Pa. Super. 330, 
452 A. 2d 750.

No. 82-2096. Moore  v . Khourie  et  al . Appeal from C. A. 
9th Cir. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 703 F. 2d 576.

No. 82-2099. Giuli ani  v . Chuck . Appeal from Int. Ct. App. 
Haw. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 3 Haw. App. 681.

No. 82-2115. Firs t  National  Bank  & Trust  Compa ny  of  
Evans ton , Trust ee  v . Rosew ell , County  Treasur er  of  
Cook  County , et  al . Appeal from Sup. Ct. Ill. dismissed for 
want of jurisdiction. Treating the papers whereon the appeal 
was taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 93 Ill. 2d 388, 444 N. E. 2d 126.

No. 82-2132. Lewellen  et  al . v . Commi ssi oner  of  Inter -
nal  Revenue . Appeal from C. A. 1st Cir. dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was taken 
as a petition for writ of certiorari, certiorari denied. Reported 
below: 705 F. 2d 440.

No. 82-6720. Ogrod  v . Tomli nso n Court  Apar tments . 
Appeal from C. A. 3d Cir. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a petition 
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for writ of certiorari, certiorari denied. Reported below: 707 F. 
2d 1395.

No. 82-6721. Ogrod  et  al . v . School  Dis trict  of  Phila -
delp hia . Appeal from C. A. 3d Cir. dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied. Reported below: 
707 F. 2d 1394.

No. 82-6783. Spen ce  v . Rodge rs  et  al . Appeal from C. A. 
4th Cir. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 691 F. 2d 497.

No. 82-6850. Ogrod  v . Wei ss  et  al . (two cases). Appeals 
from C. A. 3d Cir. dismissed for want of jurisdiction. Treating 
the papers whereon the appeals were taken as petitions for writs 
of certiorari, certiorari denied.

No. 82-6989. Linden  v . New  York . Appeal from C. A. 2d 
Cir. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied.

No. 83-19. Crane  et  ux . v . Michi gan  et  al . Appeal from 
Ct. App. Mich, dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied.

No. 83-5072. Weigang  v . Silv erman  et  al . Appeal from 
Sup. Jud. Ct. Me. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.

No. 83-5199. Ogrod  v . Weiss  et  al . Appeal from D. C. 
E. D. Pa. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied.

No. 82-1868. Arnold  Transi t  Co ., Inc ., et  al . v . City  of  
Mackinac  Islan d . Appeal from Sup. Ct. Mich, dismissed for 
want of substantial federal question. Justi ce  Stev ens  would 
note probable jurisdiction and set case for oral argument. Re-
ported below: 415 Mich. 362, 329 N. W. 2d 712.
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No. 82-2005. Watkins  v . Roche . Appeal from Sup. Ct. Ga. 
dismissed for want of jurisdiction. Reported below: 250 Ga. 
xxix, 301 S. E. 2d 287.

No. 82-2070. Internati onal  Society  for  Krishna  Con -
sci ousness  v. Marsland , Pros ecut ing  Attorne y , City  and  
County  of  Honolul u . Appeal from Sup. Ct. Haw. dismissed 
for want of substantial federal question. Justice  Brennan  and 
Justi ce  Marshall  would note probable jurisdiction and set case 
for oral argument. Reported below: 66 Haw. 119, 657 P. 2d 1035.

No. 82-6950. Santiago  v. Pennsylvani a . Appeal from 
Sup. Ct. Pa. dismissed for want of substantial federal question. 
Justi ce  Brennan  and Justice  Marshall  would note probable 
jurisdiction and set case for oral argument. Reported below: 500 
Pa. 530, 458 A. 2d 939.

No. 83-6. Besadn y , Secretary , Wis cons in  Depart ment  
of  Natural  Resources , et  al . v . Lac  Court e Oreilles  
Band  of  Lake  Supe rior  Chipp ewa  Indian s et  al . Appeal 
from C. A. 7th Cir. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Justi ce  Brennan , Justice  Mar -
shal l , and Justice  Stev ens  would affirm the judgment. Re-
ported below: 700 F. 2d 341.

No. 83-91. Apt os  Seascap e Corp . v . County  of  Santa  
Cruz  et  al . Appeal from Ct. App. Cal., 1st App. Dist., dis-
missed for want of a final judgment. Reported below: 138 Cal. 
App. 3d 484, 188 Cal. Rptr. 191.

Vacated and Remanded on Appeal
No. 82-6583. Daniel  v . Collier . Appeal from Ct. App. 

Mich. Motion of appellant for leave to proceed in forma pauperis 
granted. Judgment vacated and case remanded for further con-
sideration in light of Pickett v. Brown, 462 U. S. 1 (1983). Re-
ported below: 113 Mich. App. 74, 317 N. W. 2d 293.

Certiorari Granted—Vacated and Remanded
No. 82-1705. National  Labor  Relat ions  Board  v . New  

York  Univers ity  Medical  Center  et  al . C. A. 2d Cir. 
Certiorari granted, judgment vacated, and case remanded for fur-
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ther consideration in light of NLRB v. Transportation Manage-
ment Corp., 462 U. S. 393 (1983). Reported below: 702 F. 2d 
284.

No. 82-1828. Unite d  States  Environmental  Protection  
Agency  v . Northern  Plain s Resource  Council  et  al . 
C. A. 9th Cir. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of Ruckelshaus v. 
Sierra Club, 463 U. S. 680 (1983). Reported below: 670 F. 2d 
847.

No. 82-1944. Unite d  States  v . Gonsalves . C. A. 9th Cir. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of United States v. Hasting, 461 U. S. 
499 (1983). Reported below: 691 F. 2d 1310.

No. 82-1975. Distr ict  1199, Nation al  Union  of  Hosp ital  
& Health  Care  Empl oyees , a  Divis ion  of  Retail , Whole -
sale  & Departme nt  Store  Union , AFL-CIO v. Ass ad  et  al . 
C. A. 2d Cir. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of DelCostello v. Team-
sters, 462 U. S. 151 (1983). Reported below: 703 F. 2d 36.
Certiorari Dismissed

No. 82-1870. Mianecki  et  al . v . Second  Judicial  Distri ct  
Court  of  the  State  of  Nevada  et  al . Sup. Ct. Nev. Cer-
tiorari dismissed for want of a final judgment. Reported below: 
99 Nev. 93, 658 P. 2d 422.
Miscellaneous Orders

No.----------- . In  re  Freem an . Motion to direct the Clerk
to file the petition for writ of mandamus denied.

No.----------- . Hefl in  et  al . v . Kentucky  State  Racing
Commi ssi on  et  al . Motion to direct the Clerk to file the petition 
for writ of certiorari out of time denied.

No.----------- . Smith , Pers onal  Repr ese ntative  of  the
Estate  of  Ols on  v . Unite d  States . Motion to direct the 
Clerk to file the petition for writ of certiorari out of time denied.

No. A-108. Henry  S. Branscome , Inc ., et  al . v . United  
States . Application for stay of the mandate of the United 
States Court of Appeals for the Fourth Circuit, presented to Jus -
tice  Brennan , and by him referred to the Court, denied. The 
order, heretofore entered by Justice  Brennan , is vacated.
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No. A-115. Noble  v . United  State s . C. A. 7th Cir. 
Application for stay of mandate, addressed to Justice  Rehn -
qui st  and referred to the Court, denied.

No. A-162. Clarks dale  Bapti st  Church  v . Green  et  al .
D. C. D. C. Application for stay pending appeal, addressed to 
Justice  Powell  and referred to the Court, denied.

No. A-182 (83-334). Board  of  School  Commis sione rs  of  
Mobi le  County , Alabama , et  al . v . Brown  et  al . C. A. 
Uth Cir. Application for stay of enforcement of judgment, ad-
dressed to Justi ce  Stevens  and referred to the Court, denied.

No. A-186. Kemp , Superi ntendent , Georgia  Diagn ostic  
and  Class ifi cation  Center  v . Smith . Application to vacate 
the stay of execution of sentence of death, addressed to The  
Chief  Justice  and referred to the Court, denied.

No. D-216. In  re  Mehta , 451 U. S. 903. Application for re-
admission to the Bar of this Court denied.

No. D-280. In  re  Stern , 460 U. S. 1008. Application for 
admission to the Bar of this Court, presented to Justice  Mar -
shall , and by him referred to the Court, denied. Justi ce  Mar -
shall  and Justi ce  Stev ens  would grant the application.

No. D-339. In  re  Disb arment  of  Leibow itz . Disbarment 
entered. [For earlier order herein, see 461 U. S. 922.]

No. D-343. In  re  Disbarme nt  of  Mc Grath . Disbarment 
entered. [For earlier order herein, see 461 U. S. 941.]

No. D-350. In  re  Disb arment  of  Bucci . Disbarment en-
tered. [For earlier order herein, see 461 U. S. 954.]

No. D-356. In  re  Disb arment  of  Gordon . Disbarment 
entered. [For earlier order herein, see 462 U. S. 1103.]

No. D-362. In  re  Disbarme nt  of  Crane . Disbarment en-
tered. [For earlier order herein, see 462 U. S. 1114.]

No. 94, Orig. South  Carolina  v . Regan , Secretary  of  
the  Treasury . Motion of the defendant for leave to file a sup-
plemental memorandum granted. Motion of the plaintiff for leave 
to file a supplemental memorandum granted. Motion of plaintiff 
and Texas for divided argument granted. Motion of National As-
sociation of Counties et al. for leave to file a brief as amici curiae 
granted. [For earlier order herein, see 462 U. S. 1114.]
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No. 81-1335. Dis trict  of  Columbi a  Court  of  Appea ls  et  
al . v. Feldman  et  al ., 460 U. S. 462. Motion of respondents to 
retax costs denied.

No. 81-2149. Solem , Warden , South  Dakota  State  Peni -
tentiary  v. Stumes . C. A. 8th Cir. [Certiorari granted, 463 
U. S. 1228.] Motion for appointment of counsel granted, and it 
is ordered that Timothy J. McGreevy, Esquire, of Sioux Falls, 
S. D., be appointed to serve as counsel for respondent in this case.

No. 82-52. Arizon a  Governi ng  Comm ittee  for  Tax  De -
ferred  Annuit y  and  Deferr ed  Comp ens ation  Plans  et  al . 
v. Norri s , 463 U. S. 1073. Motion of respondent to retax costs 
denied.

No. 82-206. Firef igh ters  Local  Union  No . 1784 v. Stot ts  
et  AL.; and

No. 82-229. Memphis  Fire  Depart ment  et  al . v . Stot ts  
et  AL. C. A. 6th Cir. [Certiorari granted, 462 U. S. 1105.] 
Motion of petitioners for divided argument denied. Motion of 
respondents for divided argument and for additional time for oral 
argument denied. Motion of the Solicitor General for leave to 
participate in oral argument as amicus curiae and for divided 
argument granted, and 10 minutes of petitioners’ time for oral 
argument is allotted for that purpose.

No. 82-282. Mc Cain  et  al . v . Lybrand  et  al . D. C. S. C. 
[Probable jurisdiction noted, 462 U. S. 1130.] Motion of the So-
licitor General for leave to participate in oral argument as amicus 
curiae and for divided argument granted.

No. 82-792. Grove  City  Coll ege  et  al . v . Bell , Secre -
tary  of  Education , et  al . C. A. 3d Cir. [Certiorari granted, 
459 U. S. 1199.] Motion of American Association of University 
Women et al. to reconsider order denying motion for leave to par-
ticipate in oral argument as amici curiae [463 U. S. 1235] denied.

No. 82-945. Sure -Tan , Inc ., et  al . v . National  Labor  Re -
lat ions  Board . C. A. 7th Cir. [Certiorari granted, 460 U. S. 
1021.] Motion of Asian American Legal Defense and Education 
Fund et al. for leave to file a brief as amici curiae granted.

No. 82-1031. Jeff erson  Paris h  Hosp ital  Dis trict  No . 2 
et  al . v. Hyde . C. A. 5th Cir. [Certiorari granted, 460 U. S. 
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1021.] Motion of American Society of Anesthesiologists, Inc., for 
leave to file out-of-time motion for leave to participate in oral ar-
gument as amicus curiae and for divided argument denied.

No. 82-1074. Ameri can  Cast  Iron  Pipe  Co . v . Pett way  et  
al . C. A. 11th Cir. Motion of the parties to defer consideration 
of the petition for writ of certiorari granted.

No. 82-1135. Estelle , Direct or , Texas  Depa rtme nt  of  
Correcti ons  v . Wiggins . C. A. 5th Cir. [Certiorari granted, 
459 U. S. 1199.] Motion of respondent pro se for leave to file sup-
plemental brief on the merits granted.

No. 82-1150. Elli s et  al . v . Brother hood  of  Railw ay , 
Airline  & Steam ship  Clerks , Frei ght  Handlers , Express  
& Station  Employ es  et  al . C. A. 9th Cir. [Certiorari 
granted, 460 U. S. 1080.] Motion of State Bar of California for 
leave to file a brief as amicus curiae granted.

No. 82-1186. Trans  World  Airline s , Inc . v . Franklin  
Mint  Corp , et  al .; and

No. 82-1465. Frank lin  Mint  Corp , et  al . v . Trans  World  
Airlines , Inc . C. A. 2d Cir. [Certiorari granted, 462 U. S. 
1118.] Motion of the Solicitor General for leave to participate 
in oral argument as amicus curiae and for divided argument 
granted.

No. 82-1213. New  York  v . Quarles . Ct. App. N. Y. [Cer-
tiorari granted, 461 U. S. 942.] Motion of the Solicitor General 
for leave to participate in oral argument as amicus curiae and for 
divided argument granted.

No. 82-1253. Solem , Warden , South  Dakot a  State  Peni -
tentiar y , et  al . v. Bartlett . C. A. 8th Cir. [Certiorari 
granted, 461 U. S. 956.] Motion of Dewey County, South Da-
kota, et al. for leave to participate in oral argument as amici cu-
riae and for divided argument granted. Request for additional 
time for oral argument denied.

No. 82-1260. Copp erweld  Corp , et  al . v . Indepe ndence  
Tube  Corp . C. A. 7th Cir. [Certiorari granted, 462 U. S. 
1131.] Motion of the Solicitor General for leave to participate in 
oral argument as amicus curiae and for divided argument 
granted, and 10 minutes of petitioners’ time for oral argument is 
allotted for that purpose. Justi ce  White  took no part in the 
consideration or decision of this motion.
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No. 82-1349. United  States  v . S.A. Empre sa  de  Viaca o  
Aerea  Rio  Grande nse  (Varig  Airlines ) et  al .; and

No. 82-1350. Unite d  States  v . Unite d  Scotti sh  Insur -
ance  Co. ET AL. C. A. 9th Cir. [Certiorari granted, 461 U. S. 
925.] Motion of respondents for divided argument denied.

No. 82-1474. Hoover  et  al . v . Ronw in  et  al . C. A. 9th 
Cir. [Certiorari granted, 461 U. S. 926.] Motions of National 
Conference of Bar Examiners and State Bar of California for leave 
to file briefs as amici curiae granted. Justi ce  O’Connor  took 
no part in the consideration or decision of these motions.

No. 82-1554. Stric kland , Superi ntendent , Florida  
State  Prison , et  al . v . Washingt on . C. A. 11th Cir. [Cer-
tiorari granted, 462 U. S. 1105.] Motion of Washington Legal 
Foundation for leave to file a brief as amicus curiae granted.

No. 82-1591. Ruckelshaus , Admi nis trat or , Environmen -
tal  Protection  Agency  v . Natural  Res ources  Defe nse  
Council , Inc ., et  al . C. A. D. C. Cir. [Certiorari granted, 
461 U. S. 956.] Motion of American Gas Association for leave to 
file a brief as amicus curiae granted.

No. 82-1651. Nix, Warde n  of  the  Iowa  State  Peniten -
tiary  v. Willi ams . C. A. 8th Cir. [Certiorari granted, 461 
U. S. 956.] Motion of the Solicitor General for leave to partici-
pate in oral argument as amicus curiae and for divided argument 
granted.

No. 82-1711. Colorado  v . Quinte ro . Sup. Ct. Colo. [Cer-
tiorari granted, 463 U. S. 1206.] Motion of Appellate Committee 
of the California District Attorneys Association et al. for leave to 
file a brief as amici curiae granted.

No. 82-1770. Nation al  Enquirer , Inc . v . Superi or  Court  
of  Calif ornia , County  of  Los Angeles  (Jones  et  al ., Real  
Parties  in  Interest ), 462 U. S. 1144. Respondent Jones is re-
quested to file a response to the petition for rehearing within 30 
days.

No. 82-2157. Central  States , South eas t  & Southwes t  
Areas  Pensi on  Fund , et  al . v . Central  Trans port , Inc ., et  
al . C. A. 6th Cir. Motions of Arthur Young & Co., Bricklayers 
Fringe Benefit Funds-Metropolitan Area et al., and National Co-
ordinating Committee for Multiemployer Plans for leave to file 
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briefs as amici curiae granted. The Solicitor General is invited 
to file a brief in this case expressing the views of the United 
States.

No. 82-1876. Foremost  Pro  Color , Inc . v . Eastman  Kodak  
Co. C. A. 9th Cir.;

No. 82-1888. Volkswagenwerk  A. G. v. Falzon  et  al ., In -
dividually  and  as  Next  Friends  of  Falzon  et  al . Sup. Ct. 
Mich.;

No. 82-1899. Trans  World  Airlines , Inc . v . New  York  
State  Human  Rights  Appe al  Board  et  al . Ct. App. N. Y.;

No. 82-1938. Calif ornia  et  al . v . Standard  Oil  Comp any  
of  Calif ornia  et  al . C. A. 9th Cir.; and

No. 82-2128. American  Telep hone  & Telegrap h  Co . et  
al . v. Litton  System s , Inc ., et  al . C. A. 2d Cir. The Solici-
tor General is invited to file briefs in these cases expressing the 
views of the United States.

No. 82-6502. In  re  Rush , 462 U. S. 1117. Motion of peti-
tioner to reconsider order denying leave to proceed in forma pau-
peris denied.

No. 82-6702. Ganey  v . Safron  et  al ., 463 U. S. 1205. Mo-
tion of petitioner to reconsider order denying leave to proceed in 
forma pauperis denied.

No. 82-6854. In  re  Nakagawa . C. A. 10th Cir. Petition 
for writ of common-law certiorari denied.

No. 82-6883. In  re  Smit h ;
No. 82-6900. In  re  Tims on ;
No. 82-6901. In  re  Paviloni s ;
No. 82-6983. In  re  Courtney ; and
No. 83-5094. In  re  Gibson . Petitions for writs of mandamus

denied.

No. 82-6816. In  re  Mc Donald ; and
No. 82-6857. In  re  Sims . Petitions for writs of mandamus 

and/or prohibition denied.

No. 83-89. In  re  Thomasse n . Motion of petitioner to expe-
dite consideration of the petition for writ of mandamus denied. 
Petition for writ of mandamus denied.
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No. 82-6887. In  re  Hallstrom ; and
No. 82-6999. In  re  Dearing . Petitions for writs of prohi-

bition denied.
Probable Jurisdiction Noted

No. 82-1579. Hayfield  Northern  Railroad  Co ., Inc ., et  
al . v. Chicago  & North  West ern  Transp ortatio n  Co . Ap-
peal from C. A. 8th Cir. Probable jurisdiction noted. Reported 
below: 693 F. 2d 819.

No. 82-1913. Garcia  v . San  Antoni o  Metrop olitan  Tran -
sit  Authorit y  et  al .; and

No. 82-1951. Donovan , Secreta ry  of  Labor  v . San  Anto -
nio  Metro pol itan  Transi t  Authority  et  al . Appeals from 
D. C. W. D. Tex. Probable jurisdiction noted, cases consoli-
dated, and a total of one hour allotted for oral argument. Re-
ported below: 557 F. Supp. 445.
Certiorari Granted

No. 82-1721. Seattle  Times  Co ., dba  The  Seattl e  Tim es , 
et  al . v. Rhinehart  et  al . Sup. Ct. Wash. Certiorari 
granted. Reported below: 98 Wash. 2d 226, 654 P. 2d 673.

No. 82-1724. New  York  v . Upli nger  et  al . Ct. App. 
N. Y. Certiorari granted. Reported below: 58 N. Y. 2d 936, 
447 N. E. 2d 62.

No. 82-1766. Securit ies  Industry  Ass n , et  al . v . Board  
of  Governors  of  the  Federal  Reserve  System  et  al . 
C. A. D. C. Cir. Certiorari granted. Reported below: 224 U. S. 
App. D. C. 21, 693 F. 2d 136.

No. 82-1845. Colorado  v . Nunez . Sup. Ct. Colo. Certio-
rari granted. Reported below: 658 P. 2d 879.

No. 82-1925. Unite d  States  Departm ent  of  State  et  al . 
v. Washi ngton  Post  Co . C. A. D. C. Cir. Certiorari granted. 
Reported below: 222 U. S. App. D. C. 248, 685 F. 2d 698.

No. 82-1998. Watt , Secret ary  of  the  Interior , et  al . v . 
Commun ity  for  Creati ve  Non -Violence  et  al . C. A. D. C. 
Cir. Certiorari granted. Reported below: 227 U. S. App. D. C. 
19, 703 F. 2d 586.

No. 83-56. Heckler , Secretary  of  Health  and  Human  
Servi ces  v . Community  Health  Services  of  Crawford  
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Count y , Inc ., et  al . C. A. 3d Cir. Certiorari granted. Re-
ported below: 698 F. 2d 615.

No. 83-87. Board  of  Education  of  Paris  Union  School  
Dis trict  No . 95 et  al . v . Vail . C. A. 7th Cir. Certiorari 
granted. Reported below: 706 F. 2d 1435.

No. 83-96. Limbach , Tax  Commi ss ioner  of  Ohio  v . Hooven  
& Allis on  Co . Sup. Ct. Ohio. Certiorari granted. Reported 
below: 4 Ohio St. 3d 169, 447 N. E. 2d 1295.

No. 83-219. Mc Donald  v . City  of  West  Branch , Michi -
gan , et  AL. C. A. 6th Cir. Certiorari granted. Reported 
below: 709 F. 2d 1505.

No. 82-1795. Capi tal  Cities  Cable , Inc ., et  al . v . Crisp , 
Direct or , Oklahoma  Alcoholic  Beverage  Control  Board . 
C. A. 10th Cir. Certiorari granted. In addition to the questions 
presented by the petitioners, the parties are directed to brief and 
argue the following question: Whether the State’s regulation of 
liquor advertising, as applied to out-of-state broadcast signals, is 
valid in light of existing federal regulation of cable broadcasting. 
Reported below: 699 F. 2d 490.

No. 82-1860. Schnei der  Moving  & Stora ge  Co . v . Robbins  
ET AL.; and

No. 82-1862. Prosser ’s  Moving  & Storage  Co . v . Robbins  
et  AL. C. A. 8th Cir. Certiorari granted, cases consolidated, 
and a total of one hour allotted for oral argument. Reported 
below: 700 F. 2d 433.

No. 82-1988. Tower , Public  Defe nder  of  Douglas  
County , Oregon , et  al . v . Glover . C. A. 9th Cir. Motion of 
respondent for leave to proceed in forma pauperis and certiorari 
granted. Reported below: 700 F. 2d 556.
Certiorari Denied. (See also Nos. 82-1499, 82-1856, 82-1947,

82-2049,  82-2054, 82-2096, 82-2099, 82-2115, 82-2132,
82- 6720, 82-6721, 82-6783, 82-6850, 82-6989, 83-19, 83-5072,
83- 5199, 83-6, and 82-6854, supra.)

No. 82-1325. I.A.M. National  Pensi on  Fund  v . Elser  et  
al . C. A. 9th Cir. Certiorari denied. Reported below: 684 F. 
2d 648.

No. 82-1450. In  re  Schulm an . C. A. 6th Cir. Certiorari 
denied. Reported below: 708 F. 2d 727.
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No. 82-1486. Chevron  Chemica l  Co . v . Gilmore , Judge , 
United  States  Dis trict  Court  for  the  Easter n  Distri ct  of  
Michigan . C. A. 6th Cir. Certiorari denied.

No. 82-1600. Gibbons , Trust ee  of  the  Prope rty  of  Chi -
cago , Rock  Island  & Pacific  Railroad  Co . v . National  
Stee l  Service  Center , Inc . C. A. 8th Cir. Certiorari de-
nied. Reported below: 693 F. 2d 817.

No. 82-1607. Bunkfeld t  Broadcasti ng  Corp . v . Federal  
Commun ication s  Commi ss ion  et  al . C. A. D. C. Cir. Certio-
rari denied. Reported below: 226 U. S. App. D. C. 210, 701 F. 
2d 221.

No. 82-1635. Lanigan  v . Unite d  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 707 F. 2d 1396.

No. 82-1636. Barnett  et  ux . v . Falvey  et  al . Sup. Ct. 
Miss. Certiorari denied. Reported below: 423 So. 2d 132.

No. 82-1644. Swai n  v . Lehman , Secreta ry  of  the  Navy . 
C. A. D. C. Cir. Certiorari denied. Reported below: 226 U. S. 
App. D. C. 211, 701 F. 2d 222.

No. 82-1645. Juli us  Goldman ’s Egg  City  v . Unite d  
States . C. A. Fed. Cir. Certiorari denied. Reported below: 
697 F. 2d 1051.

No. 82-1667. Leach  v . Unite d  States  Postal  Service  et  
al . C. A. 6th Cir. Certiorari denied. Reported below: 698 F. 
2d 250.

No. 82-1670. Chitima cha  Tribe  of  Louis iana  et  al . v . 
Harry  L. Laws  Co ., Inc ., et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 690 F. 2d 1157.

No. 82-1676. Sover eign  News  Co . v . United  States . 
C. A. 6th Cir. Certiorari denied. Reported below: 690 F. 2d 
569.

No. 82-1685. Multi stat e Legal  Studies , Inc . v . Ladd , 
Regis ter  of  Copyri ghts , et  al . C. A. 7th Cir. Certiorari 
denied. Reported below: 692 F. 2d 478.

No. 82-1687. Wuagne ux  v. Unite d  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 683 F. 2d 1343.
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No. 82-1692. Argento  et  al . v . Lenard . C. A. 7th Cir. 
Certiorari denied. Reported below: 699 F. 2d 874.

No. 82-1698. Nevin  et  al . v . Unite d  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 696 F. 2d 1229.

No. 82-1713. Frame  et  al . v . South  Bend  Communi ty  
School  Corp , et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 696 F. 2d 998.

No. 82-1725. Mass achusetts  v . Gagno n  et  al . Sup. Jud. 
Ct. Mass. Certiorari denied. Reported below: 387 Mass. 768, 
443 N. E. 2d 407.

No. 82-1731. Herzfe ld  et  al . v . Unite d  State s  Dis trict  
Court  for  the  Distri ct  of  Colorado  et  al .;

No. 82-1732. Brown  et  al . v . Parker  et  al .; and
No. 82-1815. Eken  et  al . v . Intern atio nal  Mining  Ex -

change , Inc ., et  al . C. A. 10th Cir. Certiorari denied. Re-
ported below: 699 F. 2d 503.

No. 82-1754. Maritime  International  Nominees  Est ab -
lishment  v. Repu blic  of  Guin ea  et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 224 U. S. App. D. C. 119, 
693 F. 2d 1094.

No. 82-1760. Health  Care  Plan  of  New  Jerse y , Inc . v . 
Heckler , Secreta ry  of  Health  and  Human  Services , et  
al . C. A. 3d Cir. Certiorari denied. Reported below: 707 F. 
2d 1391.

No. 82-1767. Hatteras , Inc . v . United  State s . C. A. 5th 
Cir. Certiorari denied. Reported below: 698 F. 2d 1215.

No. 82-1768. Commonweal th  Edis on  Co . v . Getto . App. 
Ct. Ill., 1st Dist. Certiorari denied. Reported below: 109 Ill. 
App. 3d 498, 440 N. E. 2d 934.

No. 82-1769. Lakewood , Ohio , Congregation  of  Jeho -
vah ’s  Witnes ses , Inc . v . City  of  Lakew ood , Ohio . C. A. 6th 
Cir. Certiorari denied. Reported below: 699 F. 2d 303.

No. 82-1781. Webst er  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1511.

No. 82-1785. Citadel  Corp . v . Puerto  Rico  Highw ay  Au -
thority  et  AL. C. A. 1st Cir. Certiorari denied. Reported 
below: 695 F. 2d 31.
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No. 82-1788. Alabam a  Power  Co . v . Nuclear  Regula -
tory  Commiss ion  et  al . C. A. 11th Cir. Certiorari denied. 
Reported below: 692 F. 2d 1362.

No. 82-1799. Burke  v . Unite d  State s . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 700 F. 2d 70.

No. 82-1805. Johnso n  County  Memoria l  Hosp ital  et  al . 
v. Heckle r , Secret ary  of  Health  and  Human  Servic es . 
C. A. 7th Cir. Certiorari denied. Reported below: 698 F. 2d 
1347.

No. 82-1806. Hawaiian  Independent  Refi nery , Inc . v . 
United  State s . C. A. Fed. Cir. Certiorari denied. Reported 
below: 697 F. 2d 1063.

No. 82-1807. Shields  v . Unit ed  States  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 698 F. 2d 987.

No. 82-1811. Dese rt  Palace , Inc . v . Commi ssi oner  of  In -
ternal  Revenue . C. A. 9th Cir. Certiorari denied. Re-
ported below: 698 F. 2d 1229.

No. 82-1812. Fortner  v . Nebraska . Sup. Ct. Neb. Cer-
tiorari denied. Reported below: 213 Neb. xix.

No. 82-1814. City  of  Fort  Lauder dale , Florida  v . 
Farme r . Sup. Ct. Fla. Certiorari denied. Reported below: 
427 So. 2d 187.

No. 82-1817. Harlaux  et  al . v . Harlaux . Sup. Ct. La. 
Certiorari denied. Reported below: 426 So. 2d 602.

No. 82-1820. Duerr  v . Ohio ; and
No. 82-6699. Duerr  v . Ohio . Ct. App. Ohio, Hamilton 

County. Certiorari denied. Reported below: No. 82-1820, 8 
Ohio App. 3d 396, 457 N. E. 2d 834; No. 82-6699, 8 Ohio App. 3d 
404, 457 N. E. 2d 843.

No. 82-1823. West  Coast  Medi a , Inc . v . Federal  Commu -
nications  Commi ss ion  et  al . C. A. D. C. Cir. Certiorari de-
nied. Reported below: 224 U. S. App. D. C. 423, 695 F. 2d 617.

No. 82-1824. Hirs chfeld  et  al . v . Dreyer  et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 692 F. 2d 763.
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No. 82-1825. Florida  Tile  Co ., a  Division  of  Sikes  Corp . 
v. National  Labor  Relati ons  Board . C. A. 6th Cir. Certio-
rari denied. Reported below: 692 F. 2d 34.

No. 82-1826. Bond  et  al . v . General  Motors  Corp , et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 709 F. 2d 
1499.

No. 82-1833. Santiago  v . New  York . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 92 
App. Div. 2d 618, 459 N. Y. S. 2d 953.

No. 82-1842. Wright  v . Defe nse  Logis tics  Agency . 
C. A. 3d Cir. Certiorari denied. Reported below: 707 F. 2d 
1398.

No. 82-1843. Merena  v . Sato , Build ing  Inspec tor  for  
the  City  and  County  of  Honolulu , et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 701 F. 2d 185.

No. 82-1844. Central  Nation al  Bank  of  Poteau , Okla -
homa  v. Coal  Washer  Rental  Corp . C. A. 10th Cir. Certio-
rari denied.

No. 82-1846. Andrews  v . Unite d  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 709 F. 2d 1495.

No. 82-1849. Leonard  B. Hebert , Jr . & Co., Inc ., et  al . 
v. National  Labor  Relati ons  Board . C. A. 5th Cir. Certio-
rari denied. Reported below: 696 F. 2d 1120.

No. 82-1851. Pendl eton  et  al . v . Unite d  Parce l  Service  
et  al . C. A. 6th Cir. Certiorari denied. Reported below: 709 
F. 2d 1506.

No. 82-1854. Avitzur  v . Avitzur . Ct. App. N. Y. Certio-
rari denied. Reported below: 58 N. Y. 2d 108, 446 N. E. 2d 136.

No. 82-1855. Interlox  Punch  & Die Corp , et  al . v . 
Insi lco  Corp , et  al . Super. Ct. N. J., App. Div. Certiorari 
denied.

No. 82-1858. Palmer  v . Unite d  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 704 F. 2d 723.

No. 82-1864. 131.68 Acres  of  Land , More  or  Less  Situ -
ated  in  St . James  Parish , Louisi ana , et  al . v . Unite d  
States . C. A. 5th Cir. Certiorari denied. Reported below: 
695 F. 2d 872.
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No. 82-1867. Ben  Kozloff , Inc . v . Wells  Fargo  Busin ess  
Credit . C. A. 5th Cir. Certiorari denied. Reported below: 
695 F. 2d 940.

No. 82-1869. Lewy  et  al . v . Weinbe rger  et  al .; and
No. 82-2098. Coyne  et  al . v . Weinberger  et  al . C. A. 2d 

Cir. Certiorari denied. Reported below: 698 F. 2d 61.
No. 82-1871. Texas  v . Platoro  Ltd ., Inc . C. A. 5th Cir. 

Certiorari denied. Reported below: 695 F. 2d 893.
No. 82-1872. Mess ner  v . United  State s . C. A. 11th Cir. 

Certiorari denied. Reported below: 694 F. 2d 726.
No. 82-1874. Deakyne  v . Departm ent  of  the  Army  Corps  

of  Engine ers  of  the  United  States . C. A. 3d Cir. Certio-
rari denied. Reported below: 701 F. 2d 271.

No. 82-1875. Carpet  Seami ng  Tape  Licens ing  Corp . v . 
Best  Seam , Inc ., et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 694 F. 2d 570.

No. 82-1880. Norris  Industri es , Inc . v . Internat ional  
Telephone  & Tele graph  Corp , et  al . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 696 F. 2d 918.

No. 82-1881. Doe  v . Executiv e Securit ies  Corp ., by  
Mac Rae , as  Trustee . C. A. 2d Cir. Certiorari denied. Re-
ported below: 702 F. 2d 406.

No. 82-1883. Fehlhaber , as  Personal  Repr ese ntative  
of  Fehlhaber  v . Fehlhaber . C. A. 11th Cir. Certiorari de-
nied. Reported below: 681 F. 2d 1015 and 702 F. 2d 81.

No. 82-1884. Morales  v . New  York  Univer si ty  et  al . 
App. Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. 
Reported below: 91 App. Div. 2d 873, 458 N. Y. S. 2d 432.

No. 82-1886. Berry  v . Berger . C. A. D. C. Cir. Certio-
rari denied.

No. 82-1892. Hayes  Oilf iel d  Cons truc tion  Co ., Inc . v . 
United  States  Fidelity  & Guaranty  Co . C. A. 5th Cir. 
Certiorari denied. Reported below: 693 F. 2d 489.

No. 82-1893. Clark , a  Minor , by  Clark , et  al . v . Arizon a  
Interscholastic  Ass n , et  al . C. A. 9th Cir. Certiorari de-
nied. Reported below: 695 F. 2d 1126.
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No. 82-1894. Aldrich  v . Kansas . Sup. Ct. Kan. Certiorari 
denied. Reported below: 232 Kan. 783, 658 P. 2d 1027.

No. 82-1897. Firs t  Catholic  Slov ak  Ladi es  Ass n . v . 
Equal  Employment  Opportunit y Commis si on . C. A. 6th 
Cir. Certiorari denied. Reported below: 694 F. 2d 1068.

No. 82-1898. Kondra t  v . Schaef er  et  al . Ct. App. Ohio, 
Lake County. Certiorari denied.

No. 82-1900. Siano  v. Justic es  of  Massac husetts  et  al . 
C. A. 1st Cir. Certiorari denied. Reported below: 698 F. 2d 52.

No. 82-1901. Siano  v . Unite d  State s Fidel ity  & Guar -
anty  Co. et  al . Sup. Jud. Ct. Mass. Certiorari denied. Re-
ported below: 388 Mass. 1102, 445 N. E. 2d 156.

No. 82-1903. O’Brien  v . Wilcox  & Schloss er  Co ., L.P.A. 
Ct. App. Ohio, Franklin County. Certiorari denied.

No. 82-1904. Watson  et  al . v . Bartle tt  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 701 F. 2d 171.

No. 82-1905. Sun  Chemica l  Corp ., Succe ss or  in  Inter est  
by  Merger  to  Kollsman  Instrum ent  Corp . v . United  
State s . C. A. Fed. Cir. Certiorari denied. Reported below: 
698 F. 2d 1203.

No. 82-1906. Laclede  Gas  Co . v . Off ice  of  Publi c  Coun -
sel  of  Miss ouri  et  al . Ct. App. Mo., Western Dist. Certio-
rari denied. Reported below: 645 S. W. 2d 39.

No. 82-1907. Mis si ss ippi Power  Co . v . Missi ssip pi Public  
Service  Commis sion  et  al . Sup. Ct. Miss. Certiorari denied. 
Reported below: 429 So. 2d 883.

No. 82-1908. Cardosa  et  al . v . Morales . Ct. App. Cal., 
5th App. Dist. Certiorari denied.

No. 82-1910. Anchor  Motor  Freight , Inc . v . Interna -
tional  Brotherhood  of  Teamst ers , Chauf feu rs , Ware -
housem en  & Help ers  of  Ameri ca , Local  Union  No . 377, et  
al . C. A. 6th Cir. Certiorari denied. Reported below: 700 F. 
2d 1067.

No. 82-1914. Falkowski  v . Perry  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 691 F. 2d 510.
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No. 82-1915. Calif ornia  v . Harvier  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 700 F. 2d 1217.

No. 82-1917. Gary  Aircraft  Corp . v . Unite d  States  et  
al . C. A. 5th Cir. Certiorari denied. Reported below: 698 F. 
2d 775.

No. 82-1918. Norman  et  al . v . Unite d  State s . C. A. 4th 
Cir. Certiorari denied. Reported below: 701 F. 2d 295.

No. 82-1919. Rowan  Cos ., Inc ., et  al . v . Maratho n  Pipe -
line  Co. et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 699 F. 2d 240.

No. 82-1920. Alaba ma  v . Gordon , Judge , Circui t  Court  
of  Montg omery  (Eley , Real  Party  in  Interes t ). Ct. Crim. 
App. Ala. Certiorari denied.

No. 82-1921. Kaushiva  v . Hutte r . Ct. App. D. C. Certio-
rari denied. Reported below: 454 A. 2d 1373.

No. 82-1923. Calif ornia  v . Carroll . Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Reported below: 140 Cal. App. 3d 
135, 189 Cal. Rptr. 327.

No. 82-1927. Florida  v . Gragg . Sup. Ct. Fla. Certiorari 
denied. Reported below: 429 So. 2d 1204.

No. 82-1929. Eise nbeis s  v . Jarrell  et  al . Ct. Sp. App. 
Md. Certiorari denied. Reported below: 52 Md. App. 677, 451 
A. 2d 940.

No. 82-1931. Mes irow  et  al . v . Pepp eri dge  Farm , Inc . 
C. A. 9th Cir. Certiorari denied. Reported below: 703 F. 2d 
339.

No. 82-1932. Billups  v . Unite d  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 692 F. 2d 320.

No. 82-1935. Demyan ’s  Hofbrau , Inc . v . INA Underw rit -
ers  Insurance  Co . C. A. 2d Cir. Certiorari denied. Re-
ported below: 718 F. 2d 1085.

No. 82-1936. Rodríg uez  v . Flota  Mercante  Gran - 
colom biana , S.A., et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 703 F. 2d 1069.
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No. 82-1939. Dixon  v . Dixon . Sup. Ct. Ga. Certiorari 
denied.

No. 82-1942. Hoffman  v . South  Carolina . Sup. Ct. S. C. 
Certiorari denied.

No. 82-1943. Jose ph  Gann , Inc . v . Commi ssi oner  of  Inter -
nal  Revenu e . C. A. 1st Cir. Certiorari denied. Reported 
below: 701 F. 2d 3.

No. 82-1945. Oceanic  Contractors , Inc ., et  al . v . 
Cormi er . C. A. 5th Cir. Certiorari denied. Reported below: 
696 F. 2d 1112.

No. 82-1948. Cantrell  v . Rosa , as  Personal  Repres ent -
ative  of  the  Estate  of  Rosa , et  al . C. A. 10th Cir. Certio-
rari denied. Reported below: 705 F. 2d 1208.

No. 82-1949. Shaff  v . Unite d  States  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 695 F. 2d 1138.

No. 82-1950. Church  of  Christ  of  Collins ville , Okla -
homa , et  al . v. Graham , Judge  of  the  Fourteenth  Judicial  
Dis trict  of  Oklahom a , et  al . Sup. Ct. Okla. Certiorari 
denied.

No. 82-1952. Balk  v . Unite d States  Informat ion  
Agency . C. A. D. C. Cir. Certiorari denied. Reported below: 
227 U. S. App. D. C. 164, 704 F. 2d 1293.

No. 82-1953. Pride  v . Unite d  State s . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 705 F. 2d 448.

No. 82-1954. Abadi  v . Unite d State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 706 F. 2d 178.

No. 82-1956. Morni ngs tar  v . Florid a . Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 428 So. 2d 220.

No. 82-1960. Brennan  et  al . v . City  of  Los  Angeles . 
Ct. App. Cal., 2d App. Dist. Certiorari denied. Reported 
below: 138 Cal. App. 3d 114, 187 Cal. Rptr. 667.

No. 82-1962. Steel e  v . Lamar . C. A. 5th Cir. Certiorari 
denied. Reported below: 693 F. 2d 559 and 698 F. 2d 1286.

No. 82-1963. Herbert  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 698 F. 2d 981.
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No. 82-1964. Coniglio  v. Warden , Clinton  Corre cti onal  
Facilit y . C. A. 2d Cir. Certiorari denied. Reported below: 
729 F. 2d 1441.

No. 82-1965. Wynshaw  v . Unite d  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 697 F. 2d 85.

No. 82-1966. Simuti s , Individually , and  as  Consul  Gen -
eral  of  Repu blic  of  Lithuani a  at  New  York , New  York  v . 
Daniu nas  et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 729 F. 2d 1443.

No. 82-1967. Zirpolo  v. Unite d  State s . C. A. 1st Cir. 
Certiorari denied. Reported below: 704 F. 2d 23.

No. 82-1968. Arkla , Inc ., Formerly  Arkans as  Louis iana  
Gas  Co . v . Hall  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 691 F. 2d 1184 and 700 F. 2d 218.

No. 82-1969. Klama th -Lake  Pharmaceutical  Ass n . v . 
Klamath  Medical  Service  Bureau  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 701 F. 2d 1276.

No. 82-1972. Hochanadel  v . Detco  Trail er , Inc ., et  al . 
Ct. App. Kan. Certiorari denied. Reported below: 8 Kan. App. 
2d xv, 656 P. 2d 801.

No. 82-1973. Brist er  et  al . v . Parish  of  Jeffe rson , Loui -
siana , et  al . Ct. App. La., 5th Cir. Certiorari denied. Re-
ported below: 424 So. 2d 440.

No. 82-1978. Simps on  v . Penns ylva nia  et  al . Pa. 
Commw. Ct. Certiorari denied. Reported below: 69 Pa. 
Commw. 120, 450 A. 2d 305.

No. 82-1979. Woods ide  v . Postmas ter  Gene ral  of  the  
United  State s . C. A. 3d Cir. Certiorari denied. Reported 
below: 709 F. 2d 1497.

No. 82-1980. Smit h  v . Harms en  et  al .; and
No. 82-1982. Shanno n  et  al . v . Harms en  et  al . C. A. 9th 

Cir. Certiorari denied. Reported below: 693 F. 2d 932.
No. 82-1981. Monte mayo r  et  al . v . United  States . C. A. 

5th Cir. Certiorari denied. Reported below: 703 F. 2d 109.
No. 82-1985. Cosoff  et  al . v . Rodman , as  Truste e of  

W. T. Grant  Co ., Bankrupt , et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 699 F. 2d 599.



ORDERS 823

464 U. S. October 3, 1983

No. 82-1987. Ferris  v . Unite d  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 700 F. 2d 1.

No. 82-1989. Brumm er , Publi c  Defender  of  the  Elev -
enth  Judicial  Circui t  of  Flori da , et  al . v . Florida  ex  rel . 
Smith , Attorney  General  of  Flori da , et  al . Sup. Ct. Fla. 
Certiorari denied. Reported below: 426 So. 2d 532.

No. 82-1991. Schwarz  v . Coastal  Resources  Manage -
ment  et  al . C. A. 1st Cir. Certiorari denied. Reported 
below: 705 F. 2d 439.

No. 82-1992. Arti c  Internati onal , Inc . v . Midw ay  Manu -
facturi ng  Co. C. A. 7th Cir. Certiorari denied. Reported 
below: 704 F. 2d 1009.

No. 82-1995. Nembhard  et  al . v . United  States . C. A. 
6th Cir. Certiorari denied. Reported below: 709 F. 2d 1512.

No. 82-1996. Chase  Foundry  & Manufacturi ng  Co . v . 
Ohio . Ct. App. Ohio, Franklin County. Certiorari denied. Re-
ported below: 8 Ohio App. 3d 96, 456 N. E. 2d 528.

No. 82-1999. Chavez  v . Smith , Attor ney  General  of  
Florida . C. A. 11th Cir. Certiorari denied. Reported below: 
695 F. 2d 565.

No. 82-2000. Gree n  v . Gree n  et  al . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 82-2001. Vander  Jagt  et  al . v . O’Neill  et  al . C. A. 
D. C. Cir. Certiorari denied. Reported below: 226 U. S. App. 
D. C. 14, 699 F. 2d 1166.

No. 82-2002. H. J. Justin  & Sons , Inc ., dba  Justin  Boot  
Co. v. Deuk mej ian , Governo r  of  California , et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 702 F. 2d 758.

No. 82-2004. Nibungco  v . Unit ed  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 707 F. 2d 1396.

No. 82-2009. Dill  v . United  State s . C. A. 1st Cir. Cer-
tiorari denied. Reported below: 699 F. 2d 18.

No. 82-2010. Kuellm ar  et  ux . v . Vill age  of  Brookfield . 
App. Ct. Ill., 1st Dist. Certiorari denied. Reported below: 110 
Ill. App. 3d 1201, 454 N. E. 2d 1209.
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No. 82-2012. Ehlers  v . City  of  Decatur , Georgia . C. A. 
11th Cir. Certiorari denied. Reported below: 696 F. 2d 1006.

No. 82-2014. South  Park  Independent  School  Dis trict  v . 
United  States  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 699 F. 2d 1291.

No. 82-2018. Merrill  Lynch , Pierce , Fenner  & Smith  
Inc . v. Malan dris . C. A. 10th Cir. Certiorari denied. Re-
ported below: 703 F. 2d 1152.

No. 82-2020. Hovsep ian , aka  Hughe s  v . Neff , Indep end -
ent  Exec uto r  of  the  Est ate  of  Lummis , et  al . Ct. App. 
Tex., 14th Sup. Jud. Dist. Certiorari denied.

No. 82-2021. Marsh  v . City  of  Oakla nd . C. A. 9th Cir. 
Certiorari denied. Reported below: 705 F. 2d 467.

No. 82-2022. Beil  v . Illinoi s . App. Ct. Ill., 2d Dist. Cer-
tiorari denied. Reported below: 110 Ill. App. 3d 291, 442 N. E. 
2d 291.

No. 82-2023. Ashe  v . Unite d  States . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 707 F. 2d 519.

No. 82-2024. Early  et  al . v . Easter n  Transf er  et  al .
C. A. 1st Cir. Certiorari denied. Reported below: 699 F. 2d 
552.

No. 82-2025. Teal  v . Morr iso n -Knudsen  Co ., Inc . C. A.
D. C. Cir. Certiorari denied. Reported below: 224 U. S. App. 
D. C. 161, 694 F. 2d 281.

No. 82-2026. Weston  v . Bachman  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 705 F. 2d 465.

No. 82-2027. Schmidt  v . Iowa  et  al . C. A. 8th Cir. Cer-
tiorari denied.

No. 82-2029. Fakier  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 701 F. 2d 188.

No. 82-2031. Case  et  al . v . Unite d  State s . C. A. 1st Cir. 
Certiorari denied. Reported below: 699 F. 2d 18.

No. 82-2032. Nedeczky  v . Ohio . Ct. App. Ohio, Greene 
County. Certiorari denied.
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No. 82-2033. Associ ated  Builders  & Contractors , 
Northern  Califor nia  Chap ter , et  al . v . Carp enters  Vaca -
tion  & Holida y  Trust  Fund  for  Northern  Califor nia  et  
al . C. A. 9th Cir. Certiorari denied. Reported below: 700 F. 
2d 1269.

No. 82-2035. Jackson  v . Handley  et  al . Sup. Jud. Ct. Me. 
Certiorari denied. Reported below: 456 A. 2d 852.

No. 82-2036. Bergm an  v . United  State s . C. A. Fed. Cir. 
Certiorari denied. Reported below: 706 F. 2d 319.

No. 82-2037. Castano  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 696 F. 2d 1006.

No. 82-2038. Salsbury , as  Parent , Natur al  Guard ian , 
and  Admini strat or  of  the  Esta te  of  Sals bury  v . Erie  
County  et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 707 F. 2d 1403.

No. 82-2039. O’Neill  v . Unite d  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 729 F. 2d 1440.

No. 82-2041. Johnson  v . Perez , Director , Social  Serv -
ices  Agency , et  al . Ct. App. Cal., 1st App. Dist. Certiorari 
denied.

No. 82-2043. Walsh  v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 700 F. 2d 846.

No. 82-2044. West ern  Food  Equip ment  Co . v . Foss  Amer -
ica , Inc . C. A. 9th Cir. Certiorari denied. Reported below: 
696 F. 2d 1002.

No. 82-2045. Committ ee  to  Preserv e American  Color  
Televis ion , aka  COMPACT, et  al . v . Unite d  States . C. A. 
Fed. Cir. Certiorari denied. Reported below: 706 F. 2d 1574.

No. 82-2046. United  Trans por tati on  Union  v . South -
east ern  Penns ylva nia  Transp ortation  Authority  et  al . 
Sp. Ct. R. R. R. A. Certiorari denied.

No. 82-2047. Latin  Belly , Ltd ., et  al . v . United  States  
et  al . C. A. 2d Cir. Certiorari denied. Reported below: 718 
F. 2d 1084.
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No. 82-2048. Meeker  v . Unit ed  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 701 F. 2d 685.

No. 82-2050. Board  of  Regents  of  the  Univers ity  Sys -
tem  of  Georg ia  v . Lincoln . C. A. 11th Cir. Certiorari de-
nied. Reported below: 697 F. 2d 928.

No. 82-2052. Defe x  v . Pan  American  World  Airway s , 
Inc ., et  al . C. A. 2d Cir. Certiorari denied. Reported below: 
729 F. 2d 1442.

No. 82-2055. Blanton  v . South  Carolina . Sup. Ct. S. C. 
Certiorari denied. Reported below: 278 S. C. 597, 300 S. E. 2d 
286.

No. 82-2057. Lesi ak  v . Ferguson , Audi tor  of  the  State  
of  Ohio . Ct. App. Ohio, Cuyahoga County. Certiorari denied. 
Reported below: 4 Ohio App. 3d 244, 448 N. E. 2d 168.

No. 82-2060. Fidel ity  Cons truc tion  Co . v . United  
States . C. A. Fed. Cir. Certiorari denied. Reported below: 
700 F. 2d 1379.

No. 82-2062. Chick  Kam  Choo , Individually , and  as  Ad -
mini str atrix  of  the  Est ate  of  Leong  Chong , et  al . v . Esso  
Oil  Co . et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 699 F. 2d 693.

No. 82-2063. Ahmed  et  al . v . Ameri can  Steamship  Own -
ers  Mutual  Protect ion  & Indem nity  Ass n ., Inc ., et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 701 F. 2d 
824.

No. 82-2064. Quality  Ford , Inc ., et  al . v . Ford  Motor  
Co. ET AL. C. A. 10th Cir. Certiorari denied.

No. 82-2065. Rust  v . Ruvolo  et  al . Ct. App. Ohio, Lucas 
County. Certiorari denied.

No. 82-2066. South Trust  Bank  of  Alabama , Birmi ngha m  
v. VISA, U.S.A., Inc . C. A. Fed. Cir. Certiorari denied. Re-
ported below: 696 F. 2d 1371.

No. 82-2067. Galanty  v . Chrys ler  Corp , et  al . Super. 
Ct. N. J., App. Div. Certiorari denied.

No. 82-2068. Sutton  v . United  State s . C. A. D. C. Cir. 
Certiorari denied. Reported below: 227 U. S. App. D. C. 18, 702 
F. 2d 1206.
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No. 82-2069. Cox v. United  State s . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 696 F. 2d 1294.

No. 82-2071. Drey  et  ux . v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 705 F. 2d 965.

No. 82-2073. Demos  v . Commercial  Union  Insurance  Co ., 
Inc . C. A. 7th Cir. Certiorari denied. Reported below: 705 F. 
2d 461.

No. 82-2074. Charapata  et  al . v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 701 F. 2d 186.

No. 82-2076. Towner  et  al . v . Vanderbil t  Universit y  et  
al . C. A. 6th Cir. Certiorari denied. Reported below: 708 F. 
2d 728.

No. 82-2078. Hackford  et  al . v . Firs t  Security  Bank  of  
Utah , N.A. C. A. 10th Cir. Certiorari denied.

No. 82-2080. Hess  v . South  Carolina . Sup. Ct. S. C. 
Certiorari denied. Reported below: 279 S. C. 14, 301 S. E. 2d 
547.

No. 82-2081. Ocean  Sands  Holding  Corp , et  al . v . Com -
miss ioner  of  Internal  Revenue . C. A. 4th Cir. Certiorari 
denied. Reported below: 701 F. 2d 167.

No. 82-2084. Phill ippi et  ux . v . Becht el  Ass ociat es  Pro -
fes sio nal  Corp ., D.C., et  al . C. A. D. C. Cir. Certiorari de-
nied. Reported below: 227 U. S. App. D. C. 18, 702 F. 2d 1206.

No. 82-2085. Joint  Council  of  Teams ters  No . 42 et  al . v . 
National  Labor  Relations  Board  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 702 F. 2d 168.

No. 82-2086. Director  of  the  Calif ornia  State  Depart -
ment  of  Social  Service s  v . Zapat a  et  al . Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Reported below: 137 Cal. App. 3d 
858, 187 Cal. Rptr. 351.

No. 82-2087. Brown  v . City  of  Atlanta . Ct. App. Ga. 
Certiorari denied. Reported below: 165 Ga. App. 310, 299 S. E. 
2d 101.

No. 82-2089. Beausang  et  al . v . Mullen . C. A. 8th Cir. 
Certiorari denied. Reported below: 705 F. 2d 971.
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No. 82-2090. Bis sette  v . South  Carol ina . Sup. Ct. S. C. 
Certiorari denied. Reported below: 279 S. C. 98, 302 S. E. 2d 
344.

No. 82-2093. Budde  v . Kentron  Hawaii , Ltd ., et  al . 
C. A. 10th Cir. Certiorari denied. Reported below: 703 F. 2d 
456.

No. 82-2097. Luigi  Marre  Land  & Cattle  Co . v . Pacific  
Gas  & Elect ric  Co . et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 701 F. 2d 185.

No. 82-2101. Camer  et  al . v . Eikenbe rry , Attor ney  Gen -
eral  of  Washington , et  al . C. A. 9th Cir. Certiorari de-
nied. Reported below: 703 F. 2d 574.

No. 82-2102. Quality  Packaging  Supply  Corp , et  al . v . 
City  of  Rochest er  et  al . Ct. App. N. Y. Certiorari denied. 
Reported below: 58 N. Y. 2d 316, 448 N. E. 2d 98.

No. 82-2103. Universal  Restaurants , Inc . v . Fellows . 
C. A. 5th Cir. Certiorari denied. Reported below: 701 F. 2d 
447.

No. 82-2104. Grace  v . West ern  Contracting  Corp . Ct. 
App. Mich. Certiorari denied.

No. 82-2106. Lampkin  v . North  American  Finan ce  Co . 
Sup. Ct. Miss. Certiorari denied. Reported below: 427 So. 2d 
972.

No. 82-2108. Porter  v . Unit ed  State s ; and
No. 82-2121. Zang  v . United  State s . C. A. 10th Cir. 

Certiorari denied. Reported below: 703 F. 2d 1186.
No. 82-2109. PB v. Unite d  State s  et  al . C. A. 3d Cir. 

Certiorari denied. Reported below: 709 F. 2d 1494.
No. 82-2110. Best  v . Eage rto n  et  al . C. A. 11th Cir. 

Certiorari denied. Reported below: 696 F. 2d 1282.
No. 82-2111. Shapiro  v . Unite d  States . C. A. 11th Cir. 

Certiorari denied. Reported below: 699 F. 2d 1164.
No. 82-2112. Ruiz v . Cristo  Rey  Communit y  Center  et  

al . C. A. 6th Cir. Certiorari denied. Reported below: 709 F. 
2d 1507.

No. 82-2114. Frans  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 697 F. 2d 188.
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No. 82-2118. Lask  et  al . v . United  States  et  al . C. A. 
8th Cir. Certiorari denied. Reported below: 703 F. 2d 293.

No. 82-2119. Fadell  v . Unite d  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 696 F. 2d 997.

No. 82-2122. Thomp son  et  al . v . Nels on  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 709 F. 2d 1509.

No. 82-2123. Plachte r  et  al . v . Unite d  State s . C. A. 3d 
Cir. Certiorari denied. Reported below: 709 F. 2d 1496.

No. 82-2126. Marriott  In -Flite  Servic es , a  Divis ion  of  
Marri ott  Corp . v . National  Labor  Relati ons  Board  et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 729 F. 2d 
1441.

No. 82-2127. Mertschi ng  v . United  State s . C. A. 10th 
Cir. Certiorari denied. Reported below: 704 F. 2d 505.

No. 82-2131. Miles  et  al . v . New  York  State  Teams ters  
Conference  Pens ion  and  Retirem ent  Fund  Employ ee  Pen -
sion  Benefi t  Plan . C. A. 2d Cir. Certiorari denied. Re-
ported below: 698 F. 2d 593.

No. 82-2133. Minch  v . City  of  Fargo . Sup. Ct. N. D. 
Certiorari denied. Reported below: 332 N. W. 2d 71.

No. 82-2135. Wagner  v . Colora do . Ct. App. Colo. Cer-
tiorari denied.

No. 82-2136. Frezzo  Broth ers , Inc ., et  al . v . United  
States . C. A. 3d Cir. Certiorari denied. Reported below: 703 
F. 2d 62.

No. 82-2137. JBL Enterp ris es , Inc ., et  al . v . Jhirm ack  
Enterpri ses , Inc . C. A. 9th Cir. Certiorari denied. Re-
ported below: 698 F. 2d 1011.

No. 82-2138. Wolfgram , Next  Frien d  of  Wolfgram , et  
al . v. Bombardier  Ltd . C. A. 6th Cir. Certiorari denied. 
Reported below: 705 F. 2d 460.

No. 82-2141. Cheren  v . Bechte l  Inc . et  al . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Reported 
below: 90 App. Div. 2d 710, 455 N. Y. S. 2d 1015.

No. 82-2142. Yee  v . Yee  et  al . Sup. Ct. Haw. Certiorari 
denied.
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No. 82-2143. Burli ngton  Northern  Inc ., Succe ss or  by  
Merger  to  St . Louis -San  Franc isc o  Railw ay  Co . v . Bair . 
Sup. Ct. Mo. Certiorari denied. Reported below: 647 S. W. 2d 
507.

No. 82-2144. Woodruff  et  ux . v . Angus , Next  Friend  of  
Angus , et  al . Ct. App. Ore. Certiorari denied. Reported 
below: 60 Ore. App. 546, 655 P. 2d 208.

No. 82-2145. Holton , Chief  Invest igator , Sele ct  Com -
mitt ee  on  Aging , U. S. House  of  Repres entatives , et  al . v . 
Benford . C. A. 4th Cir. Certiorari denied. Reported below: 
707 F. 2d 504.

No. 82-2150. Platt  v . Unite d  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 706 F. 2d 1498.

No. 82-2152. St . James  Hospital  v . Heckler , Secretary  
of  Health  and  Human  Services . C. A. 7th Cir. Certiorari 
denied. Reported below: 698 F. 2d 1337.

No. 82-2153. National  Found atio n for  Cancer  Re -
search , Inc . v. Counci l  of  Bette r  Busin ess  Bureaus , Inc . 
C. A. 4th Cir. Certiorari denied. Reported below: 705 F. 2d 98.

No. 82-2154. Montgomery  Mall  Limi ted  Partnershi p v . 
Gene ral  Elect ric  Credit  Corp . C. A. 10th Cir. Certiorari 
denied. Reported below: 704 F. 2d 1173.

No. 82-2155. Escambi a  Count y , Florida , et  al . v . Mc Mil -
lan  et  al . C. A. 11th Cir. Certiorari before judgment denied.

No. 82-2158. Warren  v . Commi ss ioner  of  Internal  Reve -
nue . C. A. 7th Cir. Certiorari denied. Reported below: 705 
F. 2d 462.

No. 82-2159. B. D. Internati onal  Discount  Corp . v . 
Chase  Manha tta n  Bank , N.A. C. A. 2d Cir. Certiorari de-
nied. Reported below: 701 F. 2d 1071.

No. 82-2160. Sparan o  v . Secretary  of  the  Army  et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 709 F. 2d 
1495.

No. 82-2161. Hicks  v . Apex  Marine  Corp . C. A. 4th Cir. 
Certiorari denied. Reported below: 705 F. 2d 443.
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No. 82-2162. Safecard  Servi ces , Inc . v . Dow  Jones  & Co., 
Inc ., et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 705 F. 2d 445.

No. 82-2165. Levine  et  al . v . Sils dorf . Ct. App. N. Y. 
Certiorari denied. Reported below: 59 N. Y. 2d 8, 449 N. E. 2d 
716.

No. 82-6186. Dobso n  v . Unite d  State s . Ct. App. D. C. 
Certiorari denied. Reported below: 449 A. 2d 1082.

No. 82-6255. Smith , aka  El -Amin  v . Govern ment  of  the  
Virgi n  Islands . C. A. 3d Cir. Certiorari denied. Reported 
below: 707 F. 2d 1395.

No. 82-6296. Moschi ano  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 695 F. 2d 236.

No. 82-6405. Mc Mannis  v . Mohn , Acting  Superi ntendent , 
West  Virginia  Penitentiary . Sup. Ct. App. W. Va. Certio-
rari denied.

No. 82-6413. Julian  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 685 F. 2d 448.

No. 82-6428. Frank lin  v . Kroger  Co . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 708 F. 2d 723.

No. 82-6450. Harris  v . Quin lan , Warden . C. A. 2d Cir. 
Certiorari denied. Reported below: 722 F. 2d 727.

No. 82-6485. Bonds  v . Washingt on . Sup. Ct. Wash. Cer-
tiorari denied. Reported below: 98 Wash. 2d 1, 653 P. 2d 1024.

No. 82-6500. Minick  v . Unite d  States . Ct. App. D. C. 
Certiorari denied. Reported below: 455 A. 2d 874.

No. 82-6538. Wright  v . Grif fi n , Warden . C. A. 10th Cir. 
Certiorari denied.

No. 82-6542. Hampton  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 701 F. 2d 186.

No. 82-6562. Lopez  v . New  Mexic o . Ct. App. N. M. Cer-
tiorari denied. Reported below: 99 N. M. 385, 658 P. 2d 460.

No. 82-6564. Smit h  v . Maggio , Warden , et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 696 F. 2d 365.
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No. 82-6570. Knigh t  v . Johnson  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 699 F. 2d 162.

No. 82-6589. Cook  v. Unite d State s Departm ent  of  
Labor . C. A. 9th Cir. Certiorari denied. Reported below: 688 
F. 2d 669.

No. 82-6592. Smit h  v . Lockhart , Dire ctor , Arkansas  De -
partm ent  of  Corre ction s . C. A. 8th Cir. Certiorari denied. 
Reported below: 697 F. 2d 267.

No. 82-6600. Mollohan  v . West  Virginia . Sup. Ct. App. 
W. Va. Certiorari denied.

No. 82-6601. Matteson  v . Oregon  State  Penitentiary , 
Correct ions  Divis ion . Ct. App. Ore. Certiorari denied. Re-
ported below: 60 Ore. App. 329, 653 P. 2d 1023.

No. 82-6604. Dorsey  v . Maggio , Warden , Louisiana  
State  Penitentiary . C. A. 5th Cir. Certiorari denied.

No. 82-6610. Coleman  v . Mc Carthy , Superintendent  of  
the  Calif ornia  Men ’s Colony . C. A. 9th Cir. Certiorari 
denied.

No. 82-6619. David  v . Attorney  General  of  the  Unit ed  
States . C. A. 7th Cir. Certiorari denied. Reported below: 
699 F. 2d 411.

No. 82-6621. Deavers  v . Illinoi s . App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 109 Ill. App. 3d 1221, 451 
N. E. 2d 1045.

No. 82-6636. Powel l  v . U. S. Bureau  of  Prisons  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 695 F. 2d 
868.

No. 82-6637. Blyden  v . Gove rnme nt  of  the  Virgi n  Is -
lands ; and

No. 82-6790. George  v . Government  of  the  Virgin  Is -
lands . C. A. 3d Cir. Certiorari denied. Reported below: 699 
F. 2d 121.

No. 82-6655. Ford  v . Israel  et  al . C. A. 7th Cir. Certio-
rari denied. Reported below: 701 F. 2d 689.
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No. 82-6672. Vance  v . Bordenkircher , Warden , West  
Virgi nia  State  Penit enti ary . C. A. 4th Cir. Certiorari 
denied. Reported below: 692 F. 2d 978.

No. 82-6676. Hanna n  v . Secret ary  of  the  Army  et  al . 
C. A. 10th Cir. Certiorari denied.

No. 82-6678. Evere tt  v . Beard . C. A. 10th Cir. Certio-
rari denied.

No. 82-6682. Hudson  v . Brier ton , Warden . C. A. 7th 
Cir. Certiorari denied. Reported below: 699 F. 2d 917.

No. 82-6683. Gregory  v . Iowa . Sup. Ct. Iowa. Certiorari 
denied. Reported below: 327 N. W. 2d 218 and 331 N. W. 2d 
140.

No. 82-6692. Borsar i v . Federal  Aviati on  Adminis tra -
tion . C. A. 2d Cir. Certiorari denied. Reported below: 699 F. 
2d 106.

No. 82-6701. Clem enti  v . Scully , Superi ntendent , 
Green  Haven  Correctional  Facili ty . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 722 F. 2d 727.

No. 82-6709. Borrelli  v . Cicci tto  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 82-6712. Howard  v . Paxson  et  al . C. A. 5th Cir. 
Certiorari denied.

No. 82-6714. Arango  v . New  York . Ct. App. N. Y. Cer-
tiorari denied. Reported below: 58 N. Y. 2d 1116, 449 N. E. 2d 
758.

No. 82-6716. Adam son  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 700 F. 2d 953.

No. 82-6723. Latchis  v . Commiss ione r  of  Inte rnal  Reve -
nue  et  AL. C. A. 9th Cir. Certiorari denied.

No. 82-6727. Van  Dyke  v . Wisc onsin . Ct. App. Wis. Cer-
tiorari denied. Reported below: 110 Wis. 2d 741, 330 N. W. 2d 
247.
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No. 82-6730. Curtis  v . Heckel , Warden , Vandalia  Cor -
recti onal  Center . C. A. 7th Cir. Certiorari denied. Re-
ported below: 705 F. 2d 462.

No. 82-6731. Hollem an  v . Duckw orth  et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 700 F. 2d 391.

No. 82-6734. Mille r  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied.

No. 82-6735. Owens  v . Wainw righ t , Secretary , Depart -
ment  of  Offen der  Rehabil itati on  of  Flori da . C. A. 11th 
Cir. Certiorari denied. Reported below: 698 F. 2d 1111.

No. 82-6736. Wright  v . Ass ociat es  Financial  Services  
Company  of  Oregon , Inc . Ct. App. Ore. Certiorari denied. 
Reported below: 59 Ore. App. 688, 651 P. 2d 1368.

No. 82-6737. Knapp  v . Wis consin . Sup. Ct. Wis. Certio-
rari denied. Reported below: 111 Wis. 2d 704, 333 N. W. 2d 729.

No. 82-6738. Luera  v . Estelle , Director , Texas  Depart -
ment  of  Correc tion . Ct. Crim. App. Tex. Certiorari denied.

No. 82-6739. Arell anes  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 701 F. 2d 184.

No. 82-6742. Adkins  v . Hopp er , Warden . C. A. 11th Cir. 
Certiorari denied.

No. 82-6744. Prasad  v . Wass aic  Developmenta l  Center  
et  AL. C. A. 2d Cir. Certiorari denied.

No. 82-6747. Gil  v . Unite d  States . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 694 F. 2d 670.

No. 82-6748. Hardin g  v . Garri son , Warden , et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 705 F. 2d 443.

No. 82-6751. Spinney  v . Mass achus etts . C. A. 1st Cir. 
Certiorari denied.

No. 82-6754. Sumli n  v. Engle  et  al . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 709 F. 2d 1508.

No. 82-6755. Palme r  v . Mintzes , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1506.

No. 82-6756. O’Dillon  v . Zant , Warden . Super. Ct. Ga., 
Butts County. Certiorari denied.
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No. 82-6757. Friedman  v . Ohio  Departme nt  of  Heal th . 
Sup. Ct. Ohio. Certiorari denied.

No. 82-6759. Salinas  et  al . v . Brier , Polic e  Chief  of  the  
City  of  Milwa ukee . C. A. 7th Cir. Certiorari denied. Re-
ported below: 695 F. 2d 1073.

No. 82-6760. Rudolp h  v . Locke  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 703 F. 2d 580.

No. 82-6761. Lee  v . Departm ent  of  Personnel  of  the  
City  of  New  York  et  al . Ct. App. N. Y. Certiorari denied. 
Reported below: 58 N. Y. 2d 604, 445 N. E. 2d 654.

No. 82-6766. Paul  v . Henders on , Superi ntendent  of  
Auburn  Corre ctio nal  Facili ty . C. A. 2d Cir. Certiorari 
denied. Reported below: 698 F. 2d 589.

No. 82-6767. Chris tens on  v . Headle y , Super intendent  
of  Bedford  Hills  Correct ional  Facili ty . C. A. 2d Cir. 
Certiorari denied. Reported below: 722 F. 2d 727.

No. 82-6770. Brown  v . Marshall . C. A. 6th Cir. Certio-
rari denied. Reported below: 704 F. 2d 333.

No. 82-6772. Guy  v . United  States  Postal  Service  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 709 F. 2d 
1502.

No. 82-6774. Brodnex  v . Este lle , Director , Texas  De -
partm ent  of  Corrections . C. A. 5th Cir. Certiorari denied.

No. 82-6776. Weaver  v . Pennsylvani a . Super. Ct. Pa. 
Certiorari denied. Reported below: 305 Pa. Super. 632, 450 A. 
2d 1069.

No. 82-6779. Henry  v . Arkansas . Sup. Ct. Ark. Certio-
rari denied. Reported below: 278 Ark. 478, 647 S. W. 2d 419.

No. 82-6781. Simmo ns  v . United  State s . C. A. D. C. Cir. 
Certiorari denied. Reported below: 226 U. S. App. D. C. 98, 699 
F. 2d 1250.

No. 82-6782. Vuksta  v . Bethl ehem  Steel  Corp , et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 707 F. 2d 
1405.

No. 82-6784. Stokes  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 698 F. 2d 1236.
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No. 82-6785. Ronan  v . Briggs  et  al . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 691 F. 2d 510.

No. 82-6786. Pittma n  v . Louis iana . Ct. App. La., 1st Cir. 
Certiorari denied. Reported below: 428 So. 2d 979.

No. 82-6787. Gant  v . Texas . Ct. Crim. App. Tex. Certio-
rari denied. Reported below: 649 S. W. 2d 30.

No. 82-6792. Ganci  v . Scully , Superi ntendent , Green  
Haven  Corr ect ional  Facili ty , et  al . C. A. 2d Cir. Certio-
rari denied.

No. 82-6793. Hall  v . Cuyler  et  al . C. A. 3d Cir. Certio-
rari denied.

No. 82-6801. Parker  v . Unite d  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 699 F. 2d 177.

No. 82-6803. Robins on  v . Johnson  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 701 F. 2d 167.

No. 82-6804. Wint rey  v . Breed , t /a  Breed  & Associ ates , 
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 696 
F. 2d 987.

No. 82-6807. Jackson  v. Maryland . Ct. App. Md. Certio-
rari denied. Reported below: 295 Md. 530.

No. 82-6809. Rose  v . Unite d  State s . C. A. 10th Cir. 
Certiorari denied. Reported below: 695 F. 2d 1356.

No. 82-6813. Brown  v . Baliles  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 707 F. 2d 505.

No. 82-6814. Dominique  v . Greer , Warden . C. A. 7th Cir. 
Certiorari denied. Reported below: 703 F. 2d 572.

No. 82-6817. Mottola  v . New  York . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 92 
App. Div. 2d 876, 459 N. Y. S. 2d 953.

No. 82-6819. Nell  v . Dunham , Superint endent , Arthur  
Kill  Corr ect ional  Facili ty . C. A. 2d Cir. Certiorari de-
nied. Reported below: 722 F. 2d 728.

No. 82-6820. Stokes  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 703 F. 2d 572.
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No. 82-6822. V. J. S. v. Illinoi s . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 107 Ill. App. 3d 1171, 441 
N. E. 2d 187.

No. 82-6824. Aillon  v . Connecticut . Sup. Ct. Conn. 
Certiorari denied. Reported below: 189 Conn. 416, 456 A. 2d 
279.

No. 82-6826. Forbes  v . Waddi ngto n  et  al . Sup. Ct. Cal. 
Certiorari denied.

No. 82-6828. Mc Carthy  v . Mc Carthy , Superi ntendent , 
Calif ornia  Men ’s Colony . Sup. Ct. Cal. Certiorari denied.

No. 82-6829. Will iams  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1512.

No. 82-6831. Martine z  v . Winans , Warden , et  al . C. A. 
10th Cir. Certiorari denied.

No. 82-6833. Littleton  v . Wolff , Warden , Nevada  State  
Prison , et  al . C. A. 9th Cir. Certiorari denied.

No. 82-6835. Letendre  v . Fugate , Judge , Lee  County  
General  Distr ict  Court , et  al . C. A. 4th Cir. Certiorari 
denied. Reported below: 701 F. 2d 1093.

No. 82-6836. Bice -Bey  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 701 F. 2d 1086.

No. 82-6837. Lacour  et  al . v . West  et  al . Ct. App. La., 
3d Cir. Certiorari denied. Reported below: 412 So. 2d 135.

No. 82-6838. Hale  v . Ohio . Ct. App. Ohio, Hamilton 
County. Certiorari denied.

No. 82-6841. Harger  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 665 P. 2d 827.

No. 82-6842. Huang  v . Bernst ein  et  al . Ct. App. D. C. 
Certiorari denied.

No. 82-6843. King  v . Unit ed  States . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 703 F. 2d 119.

No. 82-6844. Maratty  v . Sowders , Warden . C. A. 6th 
Cir. Certiorari denied. Reported below: 709 F. 2d 1505.
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No. 82-6845. Varell a  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 692 F. 2d 1352.

No. 82-6846. Schulz  v . Calif orni a . App. Dept., Super. 
Ct. Cal., County of San Diego. Certiorari denied.

No. 82-6849. Rees e  v . Alabama . Ct. Crim. App. Ala. Cer-
tiorari denied. Reported below: 456 So. 2d 341.

No. 82-6851. Bowles  v . Farri s et  al . C. A. 10th Cir. 
Certiorari denied.

No. 82-6853. Presley  v . Wainw righ t , Secre tary , De -
partm ent  of  Offen der  Rehabil itati on  of  Florida . C. A. 
11th Cir. Certiorari denied. Reported below: 701 F. 2d 188.

No. 82-6855. Bedortha  v . Cupp , Superi ntendent , Ore -
gon  State  Penit ent iary . Sup. Ct. Ore. Certiorari denied. 
Reported below: 294 Ore. 491, 660 P. 2d 681.

No. 82-6856. Donaldson  v . Unite d States . Ct. App. 
D. C. Certiorari denied. Reported below: 451 A. 2d 51.

No. 82-6860. Boyd  v . Shawne e Missio n  Publi c  Schools , 
Unifi ed  School  Distr ict  No . 512, Johns on  County , Kansas . 
C. A. 10th Cir. Certiorari denied.

No. 82-6864. O’Kell ey  v . United  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 701 F. 2d 758.

No. 82-6866. Toneman  v . Burkhar t . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 707 F. 2d 510.

No. 82-6867. Trapnell  v . O’Brien , Warden . C. A. 10th 
Cir. Certiorari denied.

No. 82-6868. Johnso n  v . Parks , Warden , Kentuck y  State  
Penite ntiary , et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 709 F. 2d 1504.

No. 82-6869. Black  v . Barany  et  al . Sup. Ct. Ohio. Cer-
tiorari denied.

No. 82-6871. Anderson  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 704 F. 2d 117.

No. 82-6872. Bridges  v . Texas . Ct. App. Tex., 12th Sup. 
Jud. Dist. Certiorari denied. Reported below: 656 S. W. 2d 
505.
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No. 82-6873. Lee  v . United  States . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 695 F. 2d 515.

No. 82-6874. Harsh man  et  al . v . Petrol ite  Corp . C. A. 
5th Cir. Certiorari denied. Reported below: 701 F. 2d 946.

No. 82—6877. Ferola  v . Moran . C. A. 1st Cir. Certiorari 
denied.

No. 82-6879. Johnson  v . Heckl er , Secre tary  of  Health  
and  Human  Servi ces . C. A. 11th Cir. Certiorari denied.

No. 82-6880. King  v . Unite d  State s . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 703 F. 2d 578.

No. 82-6882. Thomas  v . Unite d  Steelw orkers  of  Amer -
ica , Local  3754, AFL-CIO. C. A. 1st Cir. Certiorari denied.

No. 82-6884. Long  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied.

No. 82-6885. Freed  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 703 F. 2d 394.

No. 82-6886. Illsle y  v . Unite d  State s . C. A. 1st Cir. 
Certiorari denied. Reported below: 705 F. 2d 440.

No. 82-6888. Kaplan  v . Off ice  of  the  U. S. Attorney  for  
the  Distri ct  of  New  Jersey  et  al . C. A. 3d Cir. Certiorari 
denied. Reported below: 696 F. 2d 983.

No. 82-6891. Howa rd  v . Taylo r  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 705 F. 2d 443.

No. 82-6892. Veteto  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 701 F. 2d 136.

No. 82-6893. Reed  v . Unit ed  States . Ct. App. D. C. 
Certiorari denied. Reported below: 452 A. 2d 1173.

No. 82-6894. James  v . Martin , Warden , et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 707 F. 2d 507.

No. 82-6895. Goodman , by  Goodman , her  Father  and  
Next  Friend  v . Heckler , Secreta ry  of  Health  and  Human  
Services . C. A. 2d Cir. Certiorari denied.

No. 82-6896. Lymon  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1510.
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No. 82-6897. Holcom b  v . Calif ornia  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 698 F. 2d 1230.

No. 82-6898. Willi ams  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1513.

No. 82-6899. Robinson  v . Daws on , Judge , U. S. Tax  
Court . C. A. 10th Cir. Certiorari denied.

No. 82-6904. Johnson  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 701 F. 2d 752.

No. 82-6905. Hamb  v . Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 109 Ill. App. 3d 1211, 451 
N. E. 2d 1039.

No. 82-6908. Callahan  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 702 F. 2d 964.

No. 82-6911. Logarusic  v . Unite d  States ;
No. 82-6925. Bagaric  v . Unite d  States ; and
No. 82-6941. Sudar  v. Unit ed  States . C. A. 2d Cir. Cer-

tiorari denied. Reported below: 706 F. 2d 42.
No. 82-6914. Harvey  v . Anderson  et  al . C. A. 5th Cir. 

Certiorari denied. Reported below: 707 F. 2d 513.
No. 82-6917. Hawki ns  v . Unite d  State s . Ct. App. D. C. 

Certiorari denied.
No. 82-6918. Wise  v . Smyse r , Unite d  State s  Magist rate . 

C. A. 3d Cir. Certiorari denied.
No. 82-6921. Maschi  v . Unite d  State s . C. A. 2d Cir. 

Certiorari denied. Reported below: 729 F. 2d 1440.
No. 82-6924. Ingraha m  v . Mc Cart hy  et  al . C. A. 1st Cir. 

Certiorari denied.
No. 82-6926. Dowdy  v . Ohio . Sup. Ct. Ohio. Certiorari 

denied.
No. 82-6927. Garcia  v . Unite d  States . C. A. 2d Cir. 

Certiorari denied. Reported below: 729 F. 2d 1440.
No. 82-6928. Dodso n  v . Illinoi s . Sup. Ct. Ill. Certiorari 

denied.



ORDERS 841

464 U. S. October 3, 1983

No. 82-6929. Fears  v . United  States . Ct. App. D. C. 
Certiorari denied.

No. 82-6930. Randall  v . Posner  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 701 F. 2d 185.

No. 82-6931. Mc Clure  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 648 S. W. 2d 667.

No. 82-6932. Meador  v . Ohio . Ct. App. Ohio, Summit 
County. Certiorari denied.

No. 82-6934. Ramon -Perez  v . Unite d  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 703 F. 2d 1231.

No. 82-6936. Vanda  v . Illinoi s . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 111 Ill. App. 3d 551, 444 
N. E. 2d 609.

No. 82-6938. Spotv ille  v . Maggio , Warden , Louis iana  
State  Peni ten tia ry . C. A. 5th Cir. Certiorari denied.

No. 82-6940. Whalen  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 707 F. 2d 521.

No. 82-6943. Engel  v . New  York  State  Human  Rights  
Appeal  Board  et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 722 F. 2d 727.

No. 82-6944. Engel  v . New  York  State  Human  Rights  
Appeal  Board  et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 742 F. 2d 1434.

No. 82-6947. Bothma n  v . Engle . C. A. 6th Cir. Certiorari 
denied. Reported below: 709 F. 2d 1499.

No. 82-6948. Estrada -Ramir ez  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 707 F. 2d 519.

No. 82-6949. Viccarone  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 705 F. 2d 460.

No. 82-6951. O’Connell  v . New  York . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 91 
App. Div. 2d 1209, 458 N. Y. S. 2d 967.

No. 82-6952. Sanders  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1511.
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No. 82-6953. Sparks  v . Unite d  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 716 F. 2d 906.

No. 82-6954. Billings  v . Pannucci , Circui t  Judge , Mus -
kegon  County , Michi gan , et  al . C. A. 6th Cir. Certiorari 
denied. Reported below: 709 F. 2d 1499.

No. 82-6955. Jones  v . Unit ed  States . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 711 F. 2d 1060.

No. 82-6958. Randall  v . Bailey  et  al . C. A. 9th Cir. 
Certiorari denied.

No. 82-6959. Walker  v . Maggio , Warden , et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 703 F. 2d 555.

No. 82-6961. Mc Minn  v . Marshall ; and Mc Minn  v . Seiter . 
Sup. Ct. Ohio. Certiorari denied.

No. 82-6962. Batch  v . Bettis , Judge , et  al . C. A. 6th 
Cir. Certiorari denied.

No. 82-6963. Hicks  v . Unite d  State s . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 700 F. 2d 181.

No. 82-6964. Starling  v . Estel le , Direct or , Texas  De -
partm ent  of  Corrections . C. A. 5th Cir. Certiorari denied. 
Reported below: 707 F. 2d 513.

No. 82-6965. Muhamm ad  v . Unite d  States  et  al . C. A. 
3d Cir. Certiorari denied. Reported below: 709 F. 2d 1493.

No. 82-6966. Wong  v . Unit ed  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 703 F. 2d 65.

No. 82-6967. Thoma s  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied.

No. 82-6968. Mc Laughli n  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 701 F. 2d 169.

No. 82-6970. Van  Bens  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 707 F. 2d 511.

No. 82-6971. Hartf ord  v . kRXZJomk. Sup. Ct. Ariz. Certio-
rari denied. Reported below: 133 Ariz. 328, 651 P. 2d 856.

No. 82-6972. Bartley  v . New  Jerse y . Sup. Ct. N. J. 
Certiorari denied. Reported below: 93 N. J. 295, 460 A. 2d 691.



ORDERS 843

464 U. S. October 3, 1983

No. 82-6974. Whites ide  v . Parke , Warden , et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 705 F. 2d 869.

No. 82-6976. Fluellen  v . J ago . C. A. 6th Cir. Certiorari 
denied. Reported below: 709 F. 2d 1502.

No. 82-6977. Gamez -Rubio  v . United  State s . C. A. 5th 
Cir. Certiorari denied. Reported below: 705 F. 2d 449.

No. 82-6980. Lewis  et  al . v . Davis  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 701 F. 2d 165.

No. 82-6984. Bell  v . Thig pen , Commissi oner , Missi ssip pi  
Departme nt  of  Correc tions , et  al . C. A. 5th Cir. Certio-
rari denied. Reported below: 692 F. 2d 999.

No. 82-6985. De  Andrea  v . Flori da . Dist. Ct. App. Fla., 
4th Dist. Certiorari denied. Reported below: 416 So. 2d 522.

No. 82-6987. Baird  v . Washin gton  State  Depart ment  of  
Social  and  Health  Servi ces . Ct. App. Wash. Certiorari de-
nied. Reported below: 33 Wash. App. 1059.

No. 82-6988. Love  v . Oklahoma . Ct. Crim. App. Okla. Cer-
tiorari denied.

No. 82-6993. Mill er  v . Calif ornia . App. Dept., Super. 
Ct. Cal., County of Los Angeles. Certiorari denied.

No. 82-6994. Faulkner  v . Kell y , Warden , et  al . C. A. 
3d Cir. Certiorari denied.

No. 82-6995. Reid  v . Departm ent  of  Health  and  Mental  
Hygiene . Ct. Sp. App. Md. Certiorari denied. Reported 
below: 53 Md. App. 756.

No. 82-6996. Mc Crary -El  v . Wyri ck . C. A. 8th Cir. Cer-
tiorari denied.

No. 82-6998. Laski  v . Laski . Sup. Ct. N. J. Certiorari de-
nied. Reported below: 93 N. J. 318, 460 A. 2d 708.

No. 82-7000. Harbin  v . Georgia . Ct. App. Ga. Certiorari 
denied. Reported below: 165 Ga. App. 631, 302 S. E. 2d 386.

No. 82-7001. Jiles  v. Unite d  States . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 709 F. 2d 1496.
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No. 82-7007. Pawlys hyn  v . Smith , Superi ntendent , At -
tic a  Correcti onal  Facili ty . C. A. 2d Cir. Certiorari de-
nied. Reported below: 729 F. 2d 1440.

No. 82-7008. Harris  et  al . v . Kastama  et  al . Sup. Ct. 
Wash. Certiorari denied. Reported below: 98 Wash. 2d 765, 657 
P. 2d 1388.

No. 82-7009. Soto -Duran  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 709 F. 2d 1519.

No. 82-7010. Hernandez  v . Este lle , Director , Texas  De -
partm ent  of  Correc tions . C. A. 5th Cir. Certiorari denied. 
Reported below: 703 F. 2d 555.

No. 82-7011. Daniels  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied.

No. 82-7012. Sanchez  v . Unit ed  State s . C. A. 10th Cir. 
Certiorari denied.

No. 82-7016. Ryan  v . Unite d  State s . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 711 F. 2d 1060.

No. 82-7017. Forbes  et  al . v . Munici pal  Court  of  Los  
Angel es  Judicial  Dis trict  et  al . Ct. App. Cal., 2d App. 
Dist. Certiorari denied.

No. 82-7018. Murph  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 707 F. 2d 895.

No. 82-7020. Baker  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 711 F. 2d 1059.

No. 82-7021. Mc Kibbins  v . Illinoi s . Sup. Ct. Ill. Certio-
rari denied. Reported below: 96 Ill. 2d 176, 449 N. E. 2d 821.

No. 82-7022. Mulvil le  v . Iowa . Sup. Ct. Iowa. Certiorari 
denied. Reported below: 335 N. W. 2d 903.

No. 82-7023. Tokar  et  al . v . Hearne  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 699 F. 2d 753.

No. 82-7024. Tinnen  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 703 F. 2d 578.

No. 82-7025. Privett  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 706 F. 2d 317.
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No. 82-7026. Dobbs  et  ux . v . Cobb  E.N.T. Ass ociates , 
P.C., et  al . Sup. Ct. Ga. Certiorari denied.

No. 82-7028. Frank lin  v . United  State s . C. A. 10th Cir. 
Certiorari denied. Reported below: 704 F. 2d 1183.

No. 82-7031. Robert s v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 722 F. 2d 729.

No. 82-7032. Newt op  v . Lee . Super. Ct. Cal., City and 
County of San Francisco. Certiorari denied.

No. 82-7033. Panter  et  al . v . Mille r  et  al . Ct. App. Ga. 
Certiorari denied. Reported below: 165 Ga. App. 266, 299 S. E. 
2d 185.

No. 82-7034. Edwa rds  v . Parke , Warden , Kentucky  
State  Penitentiary . C. A. 6th Cir. Certiorari denied. Re-
ported below: 709 F. 2d 1501.

No. 82-7035. Caran  v . Unite d  States . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 722 F. 2d 729.

No. 83-2. Leventhal  v . Reiser  et  al . C. A. 1st Cir. 
Certiorari denied.

No. 83-5. Polsk ie  Linie  Lotnicz e  (LOT Poli sh  Airlin es ) 
v. Robles  et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 705 F. 2d 85.

No. 83-7. King  et  al . v . Unite d  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 703 F. 2d 119.

No. 83-8. Lee  v . National  Can  Corp . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 699 F. 2d 932.

No. 83-10. Press room  Unions -Print ers  League  Income  
Security  Fund  v . Continental  Assu rance  Co . et  al . C. A. 
2d Cir. Certiorari denied. Reported below: 700 F. 2d 889.

No. 83-11. Jimena  v . Board  of  Review  of  the  Utah  
Indus trial  Commi ss ion  et  al . Sup. Ct. Utah. Certiorari 
denied.

No. 83-12. Bergen  v . Edenfiel d , Judge , Unite d  States  
Dis trict  Court  for  the  Southern  Distri ct  of  Georgi a . 
C. A. 11th Cir. Certiorari denied. Reported below: 701 F. 2d 
906.
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No. 83-13. Fleury  et  al . v . Harper  & Row, Publis hers , 
Inc ., et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 698 F. 2d 1022.

No. 83-14. State  Board  of  Equali zation  v . Traile r  
Train  Co . et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 697 F. 2d 860.

No. 83-15. Salsbury , as  Parent , Natural  Guardian , 
and  Adminis trat or  of  the  Estate  of  Sals bury  v . Saint  
Vincent  Hospital  et  al . C. A. 3d Cir. Certiorari denied.

No. 83-16. Copenhave r  v . Harri s Enterpri ses , Inc . 
C. A. 9th Cir. Certiorari denied. Reported below: 698 F. 2d 
1229.

No. 83-17. Raja  et  vir  v . Michae l  Rees e  Hosp ital  et  al . 
Sup. Ct. Ill. Certiorari denied. Reported below: 95 Ill. 2d 193, 
447 N. E. 2d 385.

No. 83-20. Powel l  v . Nigro  et  al . C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 229 U. S. App. D. C. 142, 711 
F. 2d 420.

No. 83-23. Iredell  Memori al  Hosp ital , Inc . v . Heckler , 
Secretary  of  Health  and  Human  Servi ces . C. A. 4th Cir. 
Certiorari denied. Reported bblow: 699 F. 2d 196.

No. 83-25. Coody  et  al . v. Louis iana . Ct. App. La., 2d 
Cir. Certiorari denied.

No. 83-26. Laventhall  v . General  Dynami cs  Corp . 
C. A. 8th Cir. Certiorari denied. Reported below: 704 F. 2d 
407.

No. 83-31. Fair  Grounds  Corp . v . Pari -Mutue l  Clerks  
Union  of  Louisi ana , Local  328, Aff iliated  wit h  the  Serv -
ice  Empl oyees  International  Union , AFL-CIO. C. A. 5th 
Cir. Certiorari denied. Reported below: 703 F. 2d 913.

No. 83-33. SCHWANECKE ET AL. V. HARRIS COUNTY HOSPI-
TAL Dis trict  et  al . Ct. App. Tex., 10th Sup. Jud. Dist. Cer-
tiorari denied.

No. 83-34. Stouffer  Corp . v . Prudential  Insurance  
Comp any  of  America  et  al . C. A. 6th Cir. Certiorari denied.
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No. 83-36. Vann  et  al . v . Unit ed  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1510.

No. 83-37. Damico  v . Unit ed  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 714 F. 2d 125.

No. 83-38. Santa  Clara  Valle y  Water  Dis trict  et  al . v . 
Martino  et  ux . C. A. 9th Cir. Certiorari denied. Reported 
below: 703 F. 2d 1141.

No. 83-39. T.N.T. Marine  Service , Inc . v . Weaver  Ship -
yards  & Drydocks , Inc . C. A. 5th Cir. Certiorari denied. 
Reported below: 702 F. 2d 585.

No. 83-40. Hedley  et  al . v . Trans  World  Airlines , Inc . 
C. A. 9th Cir. Certiorari denied. Reported below: 709 F. 2d 
1516.

No. 83-41. Local  Union  No . 141, Sheet  Metal  Workers  
Internati onal  Ass n ., et  al . v . Sandman  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 705 F. 2d 865.

No. 83-42. Hagers tow n Kitche ns , Inc . v . Board  of  
County  Commi ssi oners  of  Washi ngton  County  et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 707 F. 2d 
506.

No. 83-44. Solon  Bapti st  Temp le , Inc . v . City  of  Solon  
et  al . Ct. App. Ohio, Cuyahoga County. Certiorari denied. 
Reported below: 8 Ohio App. 3d 347, 457 N. E. 2d 858.

No. 83-45. Carni cle  v . Fox, Sherif f  of  Morris  County . 
C. A. 3d Cir. Certiorari denied. Reported below: 714 F. 2d 121.

No. 83-46. Kizzier  Chevro let  Co ., Inc ., of  Scotts bluff , 
Nebraska , et  al . v . General  Motors  Corp ., Oldsm obil e  Di-
vis ion . C. A. 8th Cir. Certiorari denied. Reported below: 705 
F. 2d 322.

No. 83-47. DiCarlo  v . A & W Products  Co ., Inc ., et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 714 F. 2d 121.

No. 83-49. Frank  v . Davi s , Commi ssi oner  of  Parks  and  
Recreat ion  of  New  York  City , et  al . C. A. 2d Cir. Certio-
rari denied. Reported below: 718 F. 2d 1085.
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No. 83-51. Bonded  Eleva tor , Inc ., et  al . v . First  Ameri -
can  National  Bank  of  Nashville . C. A. 6th Cir. Certiorari 
denied. Reported below: 709 F. 2d 1502.

No. 83-52. Taylor  et  ux . v . Laws on  Milk  Co . et  al . Ct. 
App. Ohio, Franklin County. Certiorari denied. Reported below: 
8 Ohio App. 3d 161, 456 N. E. 2d 558.

No. 83-53. Chesap eake  & Ohio  Railw ay  Co . v . Schaaf . 
Ct. App. Mich. Certiorari denied. Reported below: 113 Mich. 
App. 544, 317 N. W. 2d 679.

No. 83-57. Davi s  v . Pennsylvani a . Super. Ct. Pa. Cer-
tiorari denied. Reported below: 311 Pa. Super. 585, 458 A. 2d 
258.

No. 83-58. Philade lphi a  Lift  Truck  Corp . v . Taylo r  
Machine  Works , Inc . C. A. 3d Cir. Certiorari denied. 
Reported below: 709 F. 2d 1495.

No. 83-60. Smith  v . Unite d  State s . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 709 F. 2d 1511.

No. 83-62. Jenkins  v . Jenki ns . C. A. 10th Cir. Certiorari 
denied.

No. 83-68. White  v . White . C. A. 9th Cir. Certiorari de-
nied. Reported below: 707 F. 2d 521.

No. 83-69. Upj ohn  Co . v . Mauldi n . C. A. 5th Cir. Certio-
rari denied. Reported below: 697 F. 2d 644.

No. 83-72. Brunt y  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 701 F. 2d 1375.

No. 83-74. Tabone  v . Posner  et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 700 F. 2d 1243.

No. 83-76. Childre n  v . Burton  et  al . Sup. Ct. Iowa. 
Certiorari denied. Reported below: 331 N. W. 2d 673.

No. 83-77. Atlanti c  Purchasers , Inc ., et  al . v . Aircra ft  
Sales , Inc ., et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 705 F. 2d 712.

No. 83-80. Smit h  v . Unite d  State s . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 706 F. 2d 314.
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No. 83-81. Maiora no  v . Unit ed  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 714 F. 2d 125.

No. 83-82. Goldberg  v . Woodcres t  Nursing  Home  et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 706 F. 2d 70.

No. 83-83. Alvar ez  v . Texas . Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 649 S. W. 2d 613.

No. 83-85. Easter n  Food s , Inc . v . R. C. Mc Entire  & Co. 
C. A. 4th Cir. Certiorari denied. Reported below: 702 F. 2d 
471.

No. 83-88. Mc Donnell  Douglas  Corp . v . North rop  Corp . 
C. A. 9th Cir. Certiorari denied. Reported below: 705 F. 2d 
1030.

No. 83-92. Larsen  v . Kirkham  et  al . C. A. 10th Cir. 
Certiorari denied.

No. 83-93. Gee  v . Fung  et  al . C. A. 9th Cir. Certiorari 
denied.

No. 83-94. S.S. Nancy  Lykes  et  al . v . General  Elect ric  
Co., International  Sales  Divis ion . C. A. 2d Cir. Certiorari 
denied. Reported below: 706 F. 2d 80.

No. 83-98. Humphre y v . City  of  Shrevep ort  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 705 F. 2d 
448.

No. 83-99. Varkonyi , Individually , and  dba  Metal  Re -
cycling  Co. v. Donova n , Secreta ry  of  Labor . C. A. 5th 
Cir. Certiorari denied. Reported below: 703 F. 2d 555.

No. 83-100. ClANCAGLINI ET AL. V. UNITED STATES. C. A. 
3d Cir. Certiorari denied. Reported below: 709 F. 2d 214.

No. 83-102. Grena da  Bank , dba  Coah oma  Bank  v . Will ey  
et  al . C. A. 6th Cir. Certiorari denied. Reported below: 705 
F. 2d 176.

No. 83-104. Tango  v . New  Jersey . Super. Ct. N. J., App. 
Div. Certiorari denied.

No. 83-105. Wagman  v . Lee . Ct. App. D. C. Certiorari 
denied. Reported below: 457 A. 2d 401.
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No. 83-110. Willi ams  et  al . v . Ladner  et  al . Sup. Jud. 
Ct. Me. Certiorari denied. Reported below: 434 A. 2d 37.

No. 83-111. Drouil lard  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 711 F. 2d 1060.

No. 83-112. Holw ay  v . Thornton  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 705 F. 2d 443.

No. 83-115. Briec e  v . Briece  et  ux . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 703 F. 2d 1045.

No. 83-117. Kansa s City  Southern  Railway  Co . v . 
Faulke nberry . Sup. Ct. Okla. Certiorari denied. Reported 
below: 661 P. 2d 510.

No. 83-121. Heck  v . Heck . Sup. Ct. App. W. Va. Certio-
rari denied. Reported below: ----- W. Va. ------ , 301 S. E. 2d
158.

No. 83-126. Malachowski  v . Silve rberg , Marvin  & 
Swaim , P.C., et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 729 F. 2d 1444.

No. 83-130. Meadows  et  al . v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 711 F. 2d 1060.

No. 83-133. Woo Chin  Tong  v . Califor nia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 83-135. Givens  v . Castillo  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 704 F. 2d 181.

No. 83-142. Dixon  v . Unite d  States . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 716 F. 2d 892.

No. 83-143. Sullivan , dba  Columbi a  Poly  Pack  Co . v . 
Town  of  Vernon , Connecticut . Super. Ct. Conn., Tolland 
Jud. Dist. Certiorari denied.

No. 83-145. Ameri can  Fami ly  Life  Ass uran ce  Co . v . 
Hiam , Commi ss ioner  of  Insurance . Sup. Jud. Ct. Mass. 
Certiorari denied. Reported below: 388 Mass. 468, 446 N. E. 2d 
1061.

No. 83-146. S & S Machiner y  Co . v . Masinexp ortim port  
et  al . C. A. 2d Cir. Certiorari denied. Reported below: 706 
F. 2d 411.
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No. 83-148. Johnson  v . Distr ict  School  Board  of  
Hernando  County , Florida . C. A. 11th Cir. Certiorari de-
nied. Reported below: 701 F. 2d 188.

No. 83-149. Robins on  v . New  Mexico . Sup. Ct. N. M. 
Certiorari denied. Reported below: 99 N. M. 674, 662 P. 2d 1341.

No. 83-150. O’Connor , Direct or  of  Insurance  of  Illi nois  
v. Organ  & Co., Inc . Ct. App. La., 5th Cir. Certiorari denied. 
Reported below: 428 So. 2d 1187.

No. 83-155. Veenkant  v . Gurn  et  al . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 709 F. 2d 1512.

No. 83-157. Veenkant  v . Wesler  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1512.

No. 83-158. Member s  of  the  James town  School  Commit -
tee  et  al . v. Schmidt , Commi ssi oner  of  Educat ion  of  Rhode  
Island , et  al . C. A. 1st Cir. Certiorari denied. Reported 
below: 699 F. 2d 1.

No. 83-160. Krall  v . Bethel  Park  School  Dis trict . Pa. 
Commw. Ct. Certiorari denied. Reported below: 67 Pa. 
Commw. 143, 445 A. 2d 1377.

No. 83-161. Johnson  v . Arkansas . Ct. App. Ark. Certio-
rari denied. Reported below: 8 Ark. App. xvi.

No. 83-164. Ameri can  Motor ist s Insur ance  Co . v . 
Zaitchic k  et  ux . C. A. 2d Cir. Certiorari denied. Reported 
below: 742 F. 2d 1441.

No. 83-168. Const ruc tion  & General  Laborers  Union  
Local  304 et  al . v . Paul  E. Iacono  Structural  Engineer , 
Inc . C. A. 9th Cir. Certiorari denied. Reported below: 722 
F. 2d 435.

No. 83-170. Spaulding  v . Louisia na . Sup. Ct. La. Certio-
rari denied. Reported below: 434 So. 2d 419.

No. 83-182. Smitty  Baker  Coal  Co ., Inc ., et  al . v . Fed -
eral  Mine  Safety  and  Health  Review  Commi ssi on  et  al . 
C. A. D. C. Cir. Certiorari denied. Reported below: 226 U. S. 
App. D. C. 240, 701 F. 2d 976.
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No. 83-183. LTV Federal  Credi t  Union  v . UMIC Gover n -
ment  Securiti es , Inc ., et  al . C. A. 5th Cir. Certiorari de-
nied. Reported below: 704 F. 2d 199.

No. 83-187. Tsanos  et  al . v . Divis ion  of  Admini stration , 
Florida  Departm ent  of  Transportat ion . Dist. Ct. App. 
Fla., 4th Dist. Certiorari denied. Reported below: 429 So. 2d 
17.

No. 83-191. Kubiak  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 704 F. 2d 1545.

No. 83-192. Boucli n  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 703 F. 2d 577.

No. 83-194. Burton  v . Pacif ic  Far  East  Lines , Inc . 
C. A. 9th Cir. Certiorari denied. Reported below: 703 F. 2d 
574.

No. 83-197. Kocian  v . Getty  Refining  & Marketing  Co . 
C. A. 3d Cir. Certiorari denied. Reported below: 707 F. 2d 748.

No. 83-199. Kappa s , Admini stratri x  of  the  Esta te  of  
Kappas  v . Chestnut  Lodge , Inc ., et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 709 F. 2d 878.

No. 83-235. DMR Corp , et  al . v . National  Labor  Rela -
tio ns  Board . C. A. 5th Cir. Certiorari denied. Reported 
below: 699 F. 2d 788.

No. 83-238. Loper a -Ochoa  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 707 F. 2d 520.

No. 83-242. Padua  v . Unite d  State s . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 707 F. 2d 513.

No. 83-266. Fitterer  v . Unite d  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 710 F. 2d 1328.

No. 83-275. Isaa cs  v . Unite d  State s . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 708 F. 2d 1365.

No. 83-287. Fernandez  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 704 F. 2d 592.

No. 83-298. Figueroa  v . Unite d  State s ; and
No. 83-5298. Canel  v . Unit ed  State s . C. A. 3d Cir. Cer-

tiorari denied. Reported below: 708 F. 2d 894.
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No. 83-5002. Dillon  v . Flori da . Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 433 So. 2d 533.

No. 83-5003. Thomp kins  v . Marshall . C. A. 6th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1509.

No. 83-5004. Newman  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1519.

No. 83-5006. Laing  v . Unite d  State s . C. A. Uth Cir. 
Certiorari denied. Reported below: 703 F. 2d 581.

No. 83-5007. Taylo r  v . Quick . C. A. 2d Cir. Certiorari 
denied. Reported below: 729 F. 2d 1441.

No. 83-5008. Robert s v . Moore  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 707 F. 2d 509.

No. 83-5009. Rondon -Limonta  v . United  States . C. A. 
11th Cir. Certiorari denied. Reported below: 706 F. 2d 316.

No. 83-5010. Gelb  v . Unite d  States . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 700 F. 2d 875.

No. 83-5011. Fobes  v . Superi or  Court  of  Calif ornia  for  
the  County  of  Los  Angele s . Ct. App. Cal., 2d App. Dist. 
Certiorari denied.

No. 83-5012. Franey  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 706 F. 2d 313.

No. 83-5013. Childres s  v . Ohio . Sup. Ct. Ohio. Certiorari 
denied. Reported below: 4 Ohio St. 3d 217, 448 N. E. 2d 155.

No. 83-5015. Waterho use  v . Oregon . Ct. App. Ore. Cer-
tiorari denied. Reported below: 62 Ore. App. 12, 659 P. 2d 1013.

No. 83-5018. Arambula  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1518.

No. 83-5020. Cavanaugh  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 707 F. 2d 511.

No. 83-5024. Truss ell  v . Este lle , Direct or , Texas  De -
partm ent  of  Corre ction s . C. A. 5th Cir. Certiorari denied. 
Reported below: 699 F. 2d 256.

No. 83-5031. Lipsc omb  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1504.
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No. 83-5033. Hunter  v . Unite d  State s . Ct. App. D. C. 
Certiorari denied.

No. 83-5034. Rankin  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 711 F. 2d 1060.

No. 83-5036. Hoover  v . Lee , Superi ntendent , Bronx  
House  of  Detention . C. A. 2d Cir. Certiorari denied. Re-
ported below: 729 F. 2d 1440.

No. 83-5038. Bruce  v . Upper  East  Tenness ee  Human  
Devel opm ent  Agency , Inc ., et  al . C. A. 6th Cir. Certiorari 
denied. Reported below: 709 F. 2d 1499.

No. 83-5041. Dock  v . Smith  et  al . C. A. 10th Cir. Certio-
rari denied.

No. 83-5042. Carlsen  v . Morri s , Warden , Utah  State  
Prison . C. A. 10th Cir. Certiorari denied.

No. 83-5044. Flygare  v . Washin gton . Ct. App. Wash. 
Certiorari denied. Reported below: 32 Wash. App. 1019.

No. 83-5045. Davenport  v . Zimmerman  et  al . C. A. 3d 
Cir. Certiorari denied.

No. 83-5046. Gaston  v . Unite d  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 705 F. 2d 449.

No. 83-5047. Richardson  v . United  State s . C. A. 5th 
Cir. Certiorari denied. Reported below: 701 F. 2d 946.

No. 83-5048. Pepp er  v . Kazubowski , County  Clerk  for  
the  County  of  Santa  Clara . Ct. App. Cal., 1st App. Dist. 
Certiorari denied.

No. 83-5050. Kinne ll  v . Step han , Attorney  General  of  
Kansa s . C. A. 10th Cir. Certiorari denied.

No. 83-5052. Coleman  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 707 F. 2d 374.

No. 83-5055. Levy  v . Departm ent  of  Rehabili tati ve  
Service s  of  Virgini a . C. A. 4th Cir. Certiorari denied. Re-
ported below: 711 F. 2d 1050.

No. 83-5056. Chiago  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 699 F. 2d 1012.
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No. 83-5057. Alston  v . New  York . App. Div., Sup. Ct. 
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 92 
App. Div. 2d 752, 460 N. Y. S. 2d 970.

No. 83-5059. Wood  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied.

No. 83-5065. Saintil  et  al . v . Unit ed  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 705 F. 2d 415.

No. 83-5066. Ryan  v . Unite d  State s . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 711 F. 2d 1067.

No. 83-5068. Coxwell  v . Fortner , Superi ntendent , Avon  
Park  Correctional  Instituti on , et  al . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 707 F. 2d 522.

No. 83-5069. Oakie  v . Unite d  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 709 F. 2d 506.

No. 83-5070. Levy  v . Virginia . Sup. Ct. Va. Certiorari 
denied.

No. 83-5071. Phifer  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 711 F. 2d 1060.

No. 83-5073. Gonzales  v . New  Mexico . Ct. App. N. M. 
Certiorari denied. Reported below: 99 N. M. 734, 663 P. 2d 710.

No. 83-5074. Bell  v . Estelle , Director , Texas  Depart -
ment  of  Corre ction s . C. A. 5th Cir. Certiorari denied.

No. 83-5075. Harri s  v . Laster  et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 707 F. 2d 517.

No. 83-5076. Johnson  v . Louisiana  et  al . C. A. 10th Cir. 
Certiorari denied.

No. 83-5078. Morejon -Ortega  v . Unite d  States . C. A. 
1st Cir. Certiorari denied. Reported below: 708 F. 2d 857.

No. 83-5081. Davis  v . Mc Kenzi e , Wake  County  Regis ter  
of  Deeds , et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 705 F. 2d 442.

No. 83-5082. Tutt  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 704 F. 2d 1567.
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No. 83-5084. Marque z  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 711 F. 2d 1066.

No. 83-5085. Piatkows ka  v . Vons  Foodmarkets . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 83-5086. Castaneda -Reyes  v . Unite d  States . C. A. 
11th Cir. Certiorari denied. Reported below: 703 F. 2d 522.

No. 83-5089. Kappe r  v . Ohio . Sup. Ct. Ohio. Certiorari 
denied. Reported below: 5 Ohio St. 3d 36, 448 N. E. 2d 823.

No. 83-5090. Cagnina  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 697 F. 2d 915.

No. 83-5091. Jones  v . Mis si ss ippi River  Grain  Elevator  
Co. C. A. 5th Cir. Certiorari denied. Reported below: 703 F. 
2d 108.

No. 83-5093. Chess on  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 711 F. 2d 1051.

No. 83-5096. Bustamante  v . Unite d  State s . C. A. 1st 
Cir. Certiorari denied. Reported below: 706 F. 2d 13.

No. 83-5097. Nation  v . Unite d  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 701 F. 2d 31.

No. 83-5098. Scott  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 701 F. 2d 1340.

No. 83-5099. Black  v . Unite d  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 711 F. 2d 1051.

No. 83-5101. Landes  v . Unite d  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 704 F. 2d 152.

No. 83-5103. Valenzuel a  v . Off ice  of  Personnel  Man -
ageme nt . C. A. Fed. Cir. Certiorari denied. Reported below: 
231 Ct. Cl. 907.

No. 83-5104. Torpy  v . Unite d  States . C. A. Fed. Cir. 
Certiorari denied. Reported below: 706 F. 2d 319.

No. 83-5107. Brown  v . Lutheran  Hospital  Society  of  
Southern  Calif ornia , dba  Santa  Moni ca  Hosp ital  Medical  
Center . C. A. 9th Cir. Certiorari denied.
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No. 83-5110. Lipscomb  v . Unit ed  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 718 F. 2d 1106.

No. 83-5112. Somm er  v . Dixon  et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 709 F. 2d 173.

No. 83-5113. Watts  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 679 F. 2d 903.

No. 83-5114. Steve nso n  v . Conrad . C. A. 8th Cir. Cer-
tiorari denied.

No. 83-5115. Tyler  v . Maggio , Warden . C. A. 5th Cir. 
Certiorari denied. Reported below: 705 F. 2d 448.

No. 83-5118. Dodd  v . Oklahom a . Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 664 P. 2d 1047.

No. 83-5119. Rosario  v . Unit ed  State s ; and
No. 83-5219. Sharpe  v . Unite d  State s . C. A. 7th Cir. 

Certiorari denied. Reported below: 714 F. 2d 146.

No. 83-5120. Woodso n  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below! 709 F. 2d 1519.

No. 83-5121. Samuel  v . Unite d  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 705 F. 2d 463.

No. 83-5125. Helto n  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 709 F. 2d 715.

No. 83-5126. Lewis  v . Unit ed  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 703 F. 2d 119.

No. 83-5128. Leonard  v . Zimmerman  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 83-5129. Salman  v . Commis sion er  of  Inte rnal  Reve -
nue . C. A. 9th Cir. Certiorari denied.

No. 83-5130. Crooker  v . Internal  Revenue  Service . 
C. A. 1st Cir. Certiorari denied.

No. 83-5131. Burton  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 711 F. 2d 1060.
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No. 83-5132. Lozano  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1519.

No. 83-5133. Doyle  v . Delaw are  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 707 F. 2d 1400.

No. 83-5134. Klayer  v . Unit ed  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 707 F. 2d 892.

No. 83-5135. Menichi no  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1510.

No. 83-5136. Mc Murtrey  v . Arizon a . Sup. Ct. Ariz. Cer-
tiorari denied. Reported below: 136 Ariz. 93, 664 P. 2d 637.

No. 83-5137. Smit h  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied.

No. 83-5138. Menkes  v . City  of  New  York  et  al . App. 
Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Re-
ported below: 91 App. Div. 2d 654, 457 N. Y. S. 2d 99.

No. 83-5139. Runte  v . Hunter , U. S. Dis trict  Judge . 
C. A. 5th Cir. Certiorari denied.

No. 83-5142. Fisher  v . Unite d  States . Ct. App. D. C. 
Certiorari denied.

No. 83-5143. Holla nd  v . Guest  Quarters . C. A. 4th Cir. 
Certiorari denied. Reported below: 707 F. 2d 507.

No. 83-5144. Aaron  v . New  Mexico . Sup. Ct. N. M. Cer-
tiorari denied.

No. 83-5150. Deal  v . Wainwright , Secretary , Florida  
Departme nt  of  Corrections . C. A. 11th Cir. Certiorari 
denied.

No. 83-5152. Will iams  et  al . v . Air  Trans port  Union  
Local  No . 504 et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 729 F. 2d 1442.

No. 83-5155. Gordon  v . Estel le , Direct or , Texas  De -
partm ent  of  Corrections , et  al . C. A. 5th Cir. Certiorari 
denied.

No. 83-5157. Edward s v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 709 F. 2d 1496.
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No. 83-5158. Pierce  v . Volkswagen  of  America , Inc . 
Sup. Ct. Ind. Certiorari denied.

No. 83-5159. Will iams  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 707 F. 2d 511.

No. 83-5161. Martin  v . Meachum , Direct or , Oklahoma  
Department  of  Correc tions , et  al . C. A. 10th Cir. Certio-
rari denied.

No. 83-5164. Robins on  v . Boyd . C. A. 4th Cir. Certiorari 
denied. Reported below: 707 F. 2d 510.

No. 83-5166. Moore  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 706 F. 2d 538.

No. 83—5167. Hall  v . Alabama . C. A. 11th Cir. Certiorari 
denied. Reported below: 700 F. 2d 1333.

No. 83-5172. Myers  v . Spaldi ng , Superi ntendent , Wash -
ingto n  State  Penitentiary , et  al . C. A. 9th Cir. Certio-
rari denied. Reported below: 709 F. 2d 1517.

No. 83-5174. Weddell  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 716 F. 2d 908.

No. 83-5175. Zerman  v . Jacobs  et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 729 F. 2d 1443.

No. 83-5180. Jones  v . Unite d  State s . C. A. 10th Cir. 
Certiorari denied. Reported below: 707 F. 2d 1169.

No. 83-5182. Fleming  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 665 P. 2d 1225.

No. 83—5185. Popp os  v. Mc Caff rey . Cir. Ct. Montgomery 
County, Md. Certiorari denied.

No. 83-5186. Smit h  v . Clark , Chief  Judge , United  States  
Dis trict  Court  for  the  West ern  Dis trict  of  Missouri . 
C. A. 8th Cir. Certiorari denied.

No. 83-5187. Neil  v . United  State s . Ct. App. D. C. Cer-
tiorari denied. *

No. 83-5190. Estl ack  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 711 F. 2d 1066.
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No. 83-5191. Ingrah am  v . Main e . Sup. Jud. Ct. Me. Cer-
tiorari denied. Reported below: 461 A. 2d 1054.

No. 83-5194. Evans  v . Wainw righ t , Secretary , Depa rt -
ment  of  Off enders  Rehabili tative  Service , et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 711 F. 2d 1063.

No. 83-5196. Mc Nair  v . Illinois . App. Ct. Ill., 5th Dist. 
Certiorari denied. Reported below: 113 Ill. App. 3d 8, 446 N. E. 
2d 577.

No. 83-5197. Seltz er  v . Peach  et  al . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 716 F. 2d 906.

No. 83-5200. Wham  v . Unite d  States  Postal  Servi ce . 
C. A. 4th Cir. Certiorari denied. Reported below: 618 F. 2d 
107.

No. 83-5201. Geiger  v . Lehman , Secreta ry  of  the  Navy . 
C. A. 4th Cir. Certiorari denied. Reported below: 707 F. 2d 
506.

No. 83-5202. White  v . United  Parcel  Service , Inc . 
C. A. 11th Cir. Certiorari denied.

No. 83-5203. Sammon s  v . Rotroff . Ct. App. Tenn. Cer-
tiorari denied. Reported below: 653 S. W. 2d 740.

No. 83-5205. Bisho p v . Gandy , Dis trict  Manager , Social  
Security  Adminis trati on . Sup. Ct. Ala. Certiorari denied. 
Reported below: 436 So. 2d 28.

No. 83-5207. Mullig an  v . Arizon a . Sup. Ct. Ariz. Certio-
rari denied.

No. 83-5208. Cine lli  v . Mass achuse tts . Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 389 Mass. 197, 449 
N. E. 2d 1207.

No. 83-5210. Edward s  v . Davis  et  al . C. A. 2d Cir. Cer-
tiorari denied.

No. 83-5211. Neace  v . Kentucky . Ct. App. Ky. Certio-
rari denied.
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No. 83-5217. Lopez  et  al . v . Unite d  States . C. A. 1st 
Cir. Certiorari denied. Reported below: 709 F. 2d 742.

No. 83-5218. Ware  v . Owens -Illino is , Inc . C. A. 11th 
Cir. Certiorari denied. Reported below: 703 F. 2d 581.

No. 83-5220. Sivri ght  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 714 F. 2d 143.

No. 83-5223. Allen  v . Unite d  State s . C. A. 10th Cir. 
Certiorari denied.

No. 83-5225. Clark  v . United  State s . Ct. App. D. C. 
Certiorari denied.

No. 83-5228. Alexan der  v . Zeanah  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 707 F. 2d 522.

No. 83-5230. Matthews  v . United  State s ; and
No. 83-5232. Hoffm an  v . Unite d  State s . C. A. 9th Cir. 

Certiorari denied. Reported below: 711 F. 2d 1066.

No. 83-5233. Jay  v . Unite d  States . C. A. 3d Cir. Certio-
rari denied. Reported below: 716 F. 2d 893.

No. 83-5234. Till man  v . Van  Ness  et  al . Super. Ct. 
N. J., App. Div. Certiorari denied.

No. 83-5235. Yeager  v . Wilki nso n , Warden . C. A. 7th 
Cir. Certiorari denied. Reported below: 707 F. 2d 943.

No. 83-5236. Zerilli  v . Unit ed  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 706 F. 2d 877.

No. 83-5239. Price  v . Maggio , Warden , et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 711 F. 2d 1053.

No. 83-5242. Mc Queen  v . Barber  et  al . C. A. 11th Cir. 
Certiorari denied.

No. 83-5246. Ward  v . Unite d  States . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 701 F. 2d 946.

No. 83-5247. Farmer  v . United  States . C. A. 8th Cir. 
Certiorari denied.
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No. 83-5248. Wheel ing  v . Commiss ione r  of  Internal  
Revenue  Service . C. A. 6th Cir. Certiorari denied. Re-
ported below: 709 F. 2d 1512.

No. 83-5250. Whitem an  v . Unite d  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 716 F. 2d 893.

No. 83-5254. Wright  v . New  York  Life  Insurance  Co . 
C. A. 7th Cir. Certiorari denied.

No. 83-5255. Pette e  v . Purvi s  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 714 F. 2d 132.

No. 83-5256. Lagnas  v . Unite d  State s . C. A. Fed. Cir. 
Certiorari denied. Reported below: 229 Ct. Cl. 584.

No. 83-5257. Warner  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 705 F. 2d 463.

No. 83-5258. Mc Cord  v . Unite d  States . C. A. Fed. Cir. 
Certiorari denied.

No. 83-5261. Hobso n  v . U. S. Parole  Commiss ion  et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 714 F. 2d 
146.

No. 83-5263. Drinkwi ne  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 714 F. 2d 143.

No. 83-5264. Santiago -Gonzalez  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 711 F. 2d 1067.

No. 83-5269. Ostrer  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 729 F. 2d 1441.

No. 83-5270. Ward  v . Unite d  State s . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 707 F. 2d 520.

No. 83-5272. Theria ult  v . Federal  Bureau  of  Priso ns  et  
al . C. A. 7th Cir. Certiorari denied. Reported below: 714 F. 
2d 145.

No. 83-5276. Moore  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 710 F. 2d 157.

No. 83-5297. Holden  v . Unite d  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 714 F. 2d 134.
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No. 83-5305. Hump herey  v . Unite d  States . C. A. 11th 
Cir. Certiorari denied.

No. 83-5307. Beem blos som  v . Unite d  State s . C. A. 7th 
Cir. Certiorari denied. Reported below: 714 F. 2d 147.

No. 82-1653. Newma n  v . Unite d  State s . C. A. 2d Cir. 
Certiorari denied. Justi ce  Powell  would grant certiorari. 
Reported below: 722 F. 2d 729.

No. 82-1682. Jabara  v . Webs ter , Direct or  of  the  Fed -
eral  Bureau  of  Inves tiga tion , et  al . C. A. 6th Cir. Cer-
tiorari denied. Justi ce  Brenna n  would grant certiorari. Re-
ported below: 691 F. 2d 272.

No. 82-1723. Pyrami d  Lake  Paiute  Tribe  of  Indians  v . 
Truckee -Carson  Irrigation  Distr ict  et  al . C. A. 9th Cir. 
Motion to intervene in order to file a petition for writ of certiorari 
granted. Certiorari denied. Justice  Brennan , Justice  Mar -
shal l , and Justi ce  Blackmun  would grant certiorari. Re-
ported below: 697 F. 2d 851.

No. 82-1793. Alcoholi c Bever age  Control  Appe als  
Board  et  al . v . Lewis -Westco  Co . Ct. App. Cal., 1st App. 
Dist. Motion of Wine & Spirits Wholesalers of California for 
leave to file a brief as amicus curiae granted. Certiorari denied. 
Reported below: 136 Cal. App. 3d 829, 186 Cal. Rptr. 552.

No. 82-1822. Quilic i v . Village  of  Morton  Grove  et  al .;
No. 82-1930. Reic hert  et  al . v . Vill age  of  Morton  

Grove  et  al .; and
No. 82-1934. Stengl  et  al . v . Vill age  of  Morton  Grove  

et  al . C. A. 7th Cir. Motion of Handgun Control, Inc., for 
leave to file a brief as amicus curiae granted. Certiorari denied. 
Reported below: 695 F. 2d 261.

No. 82-1829. Callahan  v . Young . C. A. 1st Cir. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 700 F. 2d 32.

No. 82-1896. Texas  v . Garza . Ct. Crim. App. Tex. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 658 S. W. 2d 152.
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No. 82-1986. Washington  County  Hosp ital  Ass n ., Inc . v . 
Morris on , Adminis tratr ix  of  the  Esta te  of  Morrison . 
C. A. 11th Cir. Motion of respondent for leave to proceed in 
forma pauperis granted. Certiorari denied. Reported below: 
700 F. 2d 678.

No. 82-2156. Henders on , Supe rinten dent , Auburn  Cor -
rect ional  Facility  v . Silve rste in . C. A. 2d Cir. Motion of 
respondent for leave to proceed informa pauperis granted. Cer-
tiorari denied. Reported below: 706 F. 2d 361.

No. 83-175. Catholic  Home  Bureau  v . Doe . C. A. 2d Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 709 F. 2d 782.

No. 82-1836. Keene  Corp . v . Unite d  State s . C. A. 2d 
Cir. Certiorari denied. Justi ce  Brennan  took no part in the 
consideration or decision of this petition. Reported below: 700 F. 
2d 836.

No. 82-1890. Cincinnati  City  School  Distri ct  Board  of  
Educat ion  et  al . v . Roncker , on  Behalf  of  Roncker . 
C. A. 6th Cir. Motion of National School Boards Association for 
leave to file a brief as amicus curiae granted. Certiorari denied. 
Reported below: 700 F. 2d 1058.

No. 82-2034. Astill eros  Españoles , S.A. v . Standa rd  Oil  
Co. (Indiana ) et  al . C. A. 7th Cir. Certiorari denied. Jus -
tice  White  and Just ice  Stevens  took no part in the consider-
ation or decision of this petition. Reported below: 699 F. 2d 909.

No. 82-2051. Giddi ngs  & Lewis  Machine  Tool  Co . v . 
Pollak , Judge , United  States  Distr ict  Court  for  the  
Eastern  Distri ct  of  Pennsylvani a , et  al . C. A. 3d Cir. 
Motion of respondents John and Patricia Trapanese for damages 
denied. Certiorari denied.

No. 82-2053. Singl eton  v . Virginia  Electric  & Power  
Co. C. A. 4th Cir. Certiorari denied. Justice  Powell  took 
no part in the consideration or decision of this petition. Reported 
below: 701 F. 2d 168.
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No. 82-2105. Mc Douga ll  v . North  Carol ina . Sup. Ct. 
N. C.;

No. 82-6697. Simmo ns  v . Arkansas . Sup. Ct. Ark.;
No. 82-6733. Magill  v . Flori da . Sup. Ct. Fla.;
No. 82-6741. Hayes  v . Arkans as . Sup. Ct. Ark.;
No. 82-6771. Flamer  v . Dela ware . Sup. Ct. Del.;
No. 82-6852. Wilson  v. Georgia . Sup. Ct. Ga.;
No. 82-6865. Muhammad  v . Florida . Sup. Ct. Fla.;
No. 82-6870. Jeffe rs  v . Arizo na . Sup. Ct. Ariz.;
No. 82-6876. Kubat  v . Illinoi s . Sup. Ct. Ill.;
No. 82-6881. Free  v . Illinoi s . Sup. Ct. Ill.;
No. 82-6915. Bass  v . Estelle , Direct or , Texas  Depart -

ment  of  Corr ect ion s . C. A. 5th Cir.;
No. 82-6916. Bush  v . Alabama . Sup. Ct. Ala.;
No. 82-6922. De La  Rosa  v . Texas . Ct. Crim. App. Tex.;
No. 82-6923. Ford  v . Stric kland , Warden , Florida  

State  Pris on , et  al . C. A. llth Cir.;
No. 82-6933. Pruett  v . Mis si ss ippi . Sup. Ct. Miss.;
No. 82-6937. Porter  v . Flori da . Sup. Ct. Fla.;
No. 82-6982. Narcis se  v . Louis iana . Sup. Ct. La.;
No. 82-6990. Peterso n  v . Virgini a . Sup. Ct. Va.;
No. 83-5051. Will iams  v . North  Carolina . Sup. Ct. 

N. C.;
No. 83-5095. Conne r  v . Georgia . Sup. Ct. Ga.;
No. 83-5145. Armstr ong  v . Flori da . Sup. Ct. Fla.;
No. 83-5183. Davis  v . Oklahoma . Ct. Crim. App. Okla.; 

and
No. 83-5227. Adamson  v . Arizon a . Sup. Ct. Ariz. Certio-

rari denied. Reported below: No. 82-2105, 308 N. C. 1, 301 S. E. 
2d 308; No. 82-6697, 278 Ark. 305, 645 S. W. 2d 680; No. 82-6733, 
428 So. 2d 649; No. 82-6741, 278 Ark. 211, 645 S. W. 2d 662; No. 
82-6771, 490 A. 2d 104; No. 82-6852, 250 Ga. 630, 300 S. E. 2d 
640; No. 82-6865, 426 So. 2d 533; No. 82-6870, 135 Ariz. 404, 661 
P. 2d 1105; No. 82-6876, 94 Ill. 2d 437, 447 N. E. 2d 247; No. 
82-6881, 94 Ill. 2d 378, 447 N. E. 2d 218; No. 82-6915, 696 F. 2d 
1154 and 705 F. 2d 121; No. 82-6916, 431 So. 2d 563; No. 82-6922, 
658 S. W. 2d 162; No. 82-6923, 696 F. 2d 804; No. 82-6933, 431 
So. 2d 1101; No. 82-6937, 429 So. 2d 293; No. 82-6982, 426 So. 2d 
118; No. 82-6990, 225 Va. 289, 302 S. E. 2d 520; No. 83-5051, 
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308 N. C. 47, 301 S. E. 2d 335; No. 83-5095, 251 Ga. 113, 303 
S. E. 2d 266; No. 83-5145, 429 So. 2d 287; No. 83-5183, 665 P. 2d 
1186; No. 83-5227, 136 Ariz. 250, 665 P. 2d 972.

Justice  Brennan  and Justice  Marsh all , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 82-2058. Nelson , dba  Nelson  House  v . Tuscarora  In -
term ediat e  Unit  No . 11. Sup. Ct. Pa. Motion of Pennsylva-
nia for leave to intervene as a party respondent granted. Certio-
rari denied. Reported below: 500 Pa. 458, 457 A. 2d 1260.

No. 82-2075. Arizona  v . Young . Ct. App. Ariz. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Justice  O’Connor  took no part in the consider-
ation or decision of this motion and this petition. Reported 
below: 135 Ariz. 437, 661 P. 2d 1138.

No. 82-2077. Olse n  et  al . v . Progres sive  Music  Supply , 
Inc ., et  al . C. A. 10th Cir. Motion of petitioners to consoli-
date case with No. 83-188, Olsen n . CBS Musical Instruments, 
denied. Motion of respondent Peavey Electronics Corp, for dam-
ages denied. Certiorari denied. Reported below: 703 F. 2d 432.

No. 82-2129. Haider , as  Adminis trat or  of  the  Estate  of  
Haider  v . Mc Donnell  Douglas  Corp , et  al .; and

No. 82-2149. Kahl , Spe cial  Administrator  of  the  Es -
tate  of  Kahl , et  al . v . Mc Donnel l  Dougl as  Corp , et  al . 
C. A. 7th Cir. Certiorari denied. Justi ce  Stev ens  took no 
part in the consideration or decision of these petitions. Reported 
below: 701 F. 2d 1189.

No. 82-2134. Alsi de , Inc ., et  al . v . Weiner , United  
States  Distri ct  Judge . C. A. 8th Cir. Certiorari denied. 
Just ice  Blackm un  took no part in the consideration or decision 
of this petition. Reported below: 705 F. 2d 980.

No. 82-2146. Mashp ee  Tribe  v . New  Seabury  Corp , et  
al . C. A. 1st Cir. Motion of petitioner to defer consideration of 
petition for writ of certiorari denied. Certiorari denied.
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No. 82-6558. Bailey  v . Delawar e . Sup. Ct. Del. Certio-
rari denied. Justi ce  Brennan  and Just ice  Marshall  would 
grant certiorari. Reported below: 490 A. 2d 158.

No. 82-6591. Wilson  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Justi ce  Brennan  and Justice  Marshall  
would grant certiorari. Reported below: 690 F. 2d 1267.

No. 82-6642. Novac k  v . Wisc onsin . Ct. App. Wis. Certio-
rari denied. Justi ce  Brennan  and Justice  Marshall  would 
grant certiorari. Reported below: 111 Wis. 2d 701, 332 N. W. 2d 
312.

No. 82-6649. Nunley  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied. Justi ce  Brennan  and Justice  Marshall  
would grant certiorari. Reported below: 660 P. 2d 1052.

No. 82-6821. Mc Clinnahan  v . United  States . Ct. App. 
D. C. Certiorari denied. Justi ce  Brennan  and Just ice  Mar -
shall  would grant certiorari. Reported below: 454 A. 2d 1340.

No. 82-6981. Teague  v . Illinoi s . App. Ct. Ill., 1st Dist. 
Certiorari denied. Justice  Brennan  and Justice  Marsh all  
would grant certiorari. Reported below: 108 Ill. App. 3d 891, 439 
N. E. 2d 1066.

No. 82-6775. Gillia rd  v . Mis si ss ippi . Sup. Ct. Miss. Cer-
tiorari denied. Reported below: 428 So. 2d 576.

Justi ce  Marshall , with whom Justice  Brennan  joins, 
dissenting.

Adhering to my view that the death penalty is under all circum-
stances cruel and unusual punishment forbidden by the Eighth and 
Fourteenth Amendments, I would vacate the judgment of the 
Supreme Court of Mississippi insofar as it left undisturbed the 
death sentence imposed in this case. Gregg v. Georgia, 428 U. S. 
153, 231 (1976) (Marshall , J., dissenting). However, even if I 
believed that the death penalty could constitutionally be imposed 
under certain circumstances, I would grant certiorari and vacate 
the death sentence imposed here.

For the third time this year, this Court has refused to review a 
case in which an all-white jury has sentenced a Negro defendant 
to death after the prosecution used peremptory challenges to re-
move all Negroes from the jury. See Miller v. Illinois and Perry 
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v. Louisiana decided together with McCray v. New York, 461 
U. S. 961 (1983) (Marshall , J., dissenting from denial of certio-
rari). The facts of each case follow a now-familiar pattern: For- 
cause challenges by both defense counsel and the prosecution 
leave an integrated jury panel. The prosecution then resorts to 
peremptory challenges to remove Negro members of the panel. 
Despite defense counsel efforts to show that the prosecution has 
excluded jurors on the basis of race, the trial court rules that de-
fendant has failed to establish systematic exclusion in the manner 
required by this Court in Swain v. Alabama, 380 U. S. 202 (1965). 
The all-white jury proceeds to hear the case and sentence the 
Negro defendant to death.

The present case does not deviate from this pattern in any ma-
terial respect. Petitioner, who is a Negro, pleaded guilty to kill-
ing Grady Chance during an armed robbery of Mr. Chance’s store. 
In accordance with Miss. Code Ann. §99-19-101 (Supp. 1983), a 
sentencing trial was then held. After for-cause challenges, the 
prosecution was presented a jury panel including seven Negroes. 
The prosecution peremptorily challenged the seven Negroes. 
After defense counsel exercised its peremptory challenges, the 
panel contained one Negro. The prosecution then used an addi-
tional peremptory challenge to remove the Negro. During a 
hearing held to consider petitioner’s motion to quash the jury, the 
prosecutor took the stand, and offered reasons for three of his pe-
remptory challenges but could not remember why he exercised the 
other five. Although the prosecutor had used peremptory chal-
lenges to remove all the Negro jurors and only the Negro jurors,1 
the trial court nevertheless denied petitioner’s motion, and the 
Mississippi Supreme Court affirmed, relying on Swain v. Ala-
bama, supra, and two of its own precedents that, in turn, had re-
lied on Swain: Gaines v. State, 404 So. 2d 557, 560 (1981); Cole-
man v. State, 378 So. 2d 640, 645 (1979). An all-white jury then 
heard the evidence and sentenced petitioner to death.

Last Term, when the Court denied petitions for certiorari in 
the three cases mentioned above, I outlined my objections to the 

1 The State contends that the prosecution did not peremptorily challenge all 
Negro jurors in the venire. According to the State, one Negro served as an 
alternate. The State, however, does not suggest that this juror ever actually 
served on the jury or participated in its decision to sentence petitioner to 
death.
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Court’s holding in Swain v. Alabama, and expressed my opinion 
that, regardless of Swain’s interpretation of the Equal Protection 
Clause, the use of peremptory challenges to exclude racial minor-
ities violates a criminal defendant’s Sixth and Fourteenth Amend-
ment rights to be tried by a jury selected from a fair cross-section 
of the community. McCray v. New York, supra, at 966-970 
(Marshal l , J., dissenting); see Taylor v. Louisiana, 419 U. S. 
522 (1975); Duncan v. Louisiana, 391 U. S. 145 (1968). I con-
tinue to hold these views and need not repeat them here.

I write today to address those of my colleagues who agree with 
me that the use of peremptory challenges in these cases presents 
important constitutional questions, but believe that this Court 
should postpone consideration of the issue until more State 
Supreme Courts and federal circuits have experimented with 
substantive and procedural solutions to the problem. Although 
I appreciate my colleagues’ inchnation to delay until a consensus 
emerges on how best to deal with misuse of peremptory chal-
lenges, I believe that for the Court to indulge that inclination on 
this occasion is inappropriate and ill-advised.

When Justice Brandéis originally analogized the States to labora-
tories in need of freedom to experiment, he was dissenting from a 
decision by the Court applying a now-discredited interpretation of 
the Due Process Clause to strike down an Oklahoma statute regu-
lating the sale and distribution of ice. See New State Ice Co. v. 
Liebmann, 285 U. S. 262, 310-311 (1932). As Justice Brandéis 
recognized, an overly protective view of substantive due process 
unnecessarily stifles public welfare legislation at the state level. 
Since then, however, the power of the States-as-laboratories 
metaphor has propelled Justice Brandéis’ concept far beyond the 
sphere of social and economic regulation. Now we find the meta-
phor employed to justify this Court’s abstention from reaching an 
important issue involving the rights of individual defendants under 
the Federal Constitution.

When a majority of this Court suspects that such rights are 
being regularly abridged, the Court shrinks from its constitutional 
duty by awaiting developments in state or other federal courts. 
Because abuse of peremptory challenges appears to be most prev-
alent in capital cases, the need for immediate review in this Court 
is all the more urgent. If we postpone consideration of the issue 
much longer, petitioners in this and similar cases will be put to 
death before their constitutional rights can be vindicated. Under 
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the circumstances, I do not understand how in good conscience we 
can await further developments, regardless of how helpful those 
developments might be to our own deliberations.

Moreover, I have serious misgivings about my colleagues’ as-
sumption that many States will, in the foreseeable future, engage 
in meaningful reconsideration of the discriminatory use of peremp-
tory challenges. In the area of individual rights, state courts 
traditionally have looked to the federal judiciary for leadership. 
When decisions of this Court have expanded personal liberties in 
an area, state judiciaries have followed and, upon occasion, inter-
preted state constitutional liberties to exceed those guaranteed by 
the Federal Constitution. But, conversely, when this Court has 
announced a clearly defined, but limited, federal constitutional 
protection for a particular right, the State Supreme Courts have 
been less willing to develop more generous doctrines under their 
own State Constitutions.

Constitutional limitations on prosecutorial use of peremptory 
challenges are a clear example of how a limiting precedent in this 
Court inhibits doctrinal development in the States. In 1965 in 
Swain v. Alabama, a majority of this Court held that the prosecu-
tion is free to use peremptory challenges to remove Negroes from 
the jury in any given case so long as the prosecution does not 
remove Negroes from juries “in case after case, whatever the 
circumstances, whatever the crime and whoever the defendant 
or victim.” 380 U. S., at 223. Even though Swain v. Alabama 
has been roundly and regularly criticized by commentators, see 
sources cited in McCray n . New York, supra, at 964-965, n. 1 
(Marsh all , J., dissenting), in the 18 years since Swain was 
decided only two State Supreme Courts have interpreted their 
State Constitutions to provide criminal defendants greater protec-
tion against discriminatory use of peremptory challenges. People 
v. Wheeler, 22 Cal. 3d 258, 583 P. 2d 748 (1978); Commonwealth v. 
Soares, 377 Mass. 461, 387 N. E. 2d 499, cert, denied, 444 U. S. 
881 (1979).

Contrary to my colleagues’ assumptions, these two recent deci-
sions by the California and Massachusetts high courts have not 
inspired other State Supreme Courts to deviate from the rule of 
Swain and experiment with new remedies for peremptory chal-
lenge misuse. To my knowledge, in the five years since Wheeler 
and Soares, not a single State Supreme Court has imposed state 
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constitutional limits on peremptory challenges.2 In fact, over the 
same period, at least 19 jurisdictions have considered the issue 
and, following Swain, reaffirmed their view that the exclusion of 
Negroes by peremptory challenges is constitutional in the absence 
of evidence of systematic exclusion.3

Mississippi is typical. Since 1979, the Mississippi Supreme 
Court has discussed peremptory challenges in four cases.4 In all 
of the cases, the court’s analysis of the issue is so cursory that it is 
possible to reproduce its discussions unabridged. In Coleman v. 
State, 378 So. 2d 640 (1979), the court wrote:

“The appellant makes general allegations that the jury, 
composed of 11 whites and 1 black, was not a jury of his 
peers. His contention seems to be that the district attor-
ney’s action, in exercising 11 of his peremptory challenges 
against potential black jurors, was discriminatory.

“The record is devoid of any evidence of any discriminatory 
pattern in the selection of the special venire, the regular ve-

2 The only state court that has even intimated that the issue is up for re-
consideration was an appellate court in New Mexico. See State v. Crespin, 
94 N. M. 486, 612 P. 2d 716 (App. 1981).

3 See Flowers v. State, 402 So. 2d 1088, 1093 (Ala. Crim. App. 1981); Beed 
v. State, 271 Ark. 526, 530, 609 S. W. 2d 898, 903 (1980); Doepel v. United 
States, 434 A. 2d 449, 457-459 (D. C.), cert, denied, 454 U. S. 1037 (1981); 
Neil v. State, 433 So. 2d 51 (Fla. App. 1983) (question certified to Florida 
Supreme Court); Blackwell v. State, 248 Ga. 138, 281 S. E. 2d 599, 599-600 
(1981); People v. Williams, 97 Ill. 2d 252, 454 N. E. 2d 220 (1983); State v. 
Stewart, 225 Kan. 410, 415-417, 591 P. 2d 166, 170-172 (1979); State v. Jones, 
408 So. 2d 1285, 1290 (La. 1982); Lawrence v. State, 51 Md. App. 575, 444 A: 
2d 478 (1982); Gaines v. State, 404 So. 2d 557, 560 (Miss. 1981); State v. John-: 
son, 616 S. W. 2d 846, 849 (Mo. App. 1981); People v. McCray, 57 N. Y. 2c| 
542, 549, 443 N. E. 2d 915, 919 (1982), cert, denied, 461 U. S. 961 (1983); 
State v. Lynch, 300 N. C. 534, 546-547, 268 S. E. 2d 161, 168 (1980); Lee V» 
State, 637 P. 2d 879, 881-882 (Okla. Crim. App. 1981); Commonwealth V, 
Henderson, 497 Pa. 23, 26-34, 438 A. 2d 951, 952-956 (1981); State v. Ucero, 
450 A. 2d 809, 812-813 (R. I. 1982) (exclusion based on gender); State v, 
Thompson, 276 S. C. 616, 624, 281 S. E. 2d 216, 220 (1981); Drew v. State, 588 
S. W. 2d 562 (Tenn. Crim. App. 1979); State v. Grady, 93 Wis. 2d 1, 10-11, 
286 N. W. 2d 607, 611 (App. 1979). (The trend in recent state-court decisions 
was called to my attention by another recently filed petition. See Pet. for 
Cert, in Teague v. Illinois, O. T. 1983, No. 82-6981 (filed June 20, 1983), cert, 
denied, ante, p. 867.)

4 In three of these cases, an all-white or predominantly white jury sentenced 
a Negro defendant to death.
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nire, the excusing of jurors by the court, or the peremptory 
challenges exercised by the district attorney. This Court 
upheld a murder conviction where the State exercised its 
peremptory challenges to exclude all Negroes from the jury 
panel. Irving v. State, 228 So. 2d 266 (Miss. 1969), vacated 
as to death penalty, 408 U. S. 935 . . . (1972).”5 Id., at 645.

Next, in Gaines v. State, 404 So. 2d 557 (1981), the court wrote:
“Appellant claims that his Sixth and Fourteenth Amend-

ment rights were violated when the prosecution exercised its 
peremptory challenges on only the black members of the jury 
venire. Furthermore, the defendant argues that, in the 
wake of such action, the trial court erred in not quashing the 
petit jury.

“The United States Supreme Court dealt with this issue 
in Swain v. Alabama, [380 U. S. 202 (1965)]. [Quotation 
omitted.]

“For the reasons stated in Swain, the motion to quash the 
jury was properly denied.” Id., at 560.

Then in Hughes n . State, 420 So. 2d 1060 (1982), the Mississippi 
Supreme Court said:

“[The victims] are white. The defendants are all black. 
They allege that the trial judge erred in permitting the state 
to exercise peremptory challenges so that no blacks sat on the 
jury. There is no claimed error as to the selection of the ve-
nire, or as to any challenge by the state for cause. There is 
no merit to this assignment. Gaines v. State, 404 So. 2d 557 
(Miss. 1981).” Id., at 1062.

Finally, the Mississippi Supreme Court discussed the problem in 
disposing of petitioner’s appeal in this case:

“After completion of the panel, the appellant requested that 
the record reflect all persons peremptorily excused by the 

5 In Irving, the Mississippi Supreme Court merely paraphrased an earlier 
opinion and said: “[T]he State is not required to accept jurors simply because 
they belong to the same ethnic group as the defendant. Swain v. Alabama, 
380 U. S. 202 .. . (1965); Brown v. Allen, 344 U. S. 443 . . . (1953).” Irving 
v. State, 228 So. 2d, at 270 (paraphrasing Shinall v. State, 199 So. 2d 251 
(Miss.), cert, denied, 389 U. S. 1014 (1967)). In both Irving and Shinall, all- 
white juries sentenced Negro defendants to death.
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State were Negroes. Later, after selection of the alternate 
juror, and sequestration of the jury for the night, appellant 
filed a motion to quash the panel on that ground. The lower 
court overruled the motion and the appellant now asserts it 
was obvious those persons were excused from the jury solely 
on the basis of race in violation of the Sixth and Fourteenth 
Amendments in allowing systematic exclusion of Negroes 
from the jury.

“In the capital murder case of Gaines v. State, 404 So. 2d 
557 (Miss. 1981), the same question was presented to this 
Court. Relying upon Swain v. Alabama, [380 U. S. 202 
(1965)], the Court held that exercise of such challenges did 
not constitute error. See also Coleman v. State, 378 So. 2d 
640 (Miss. 1979).” 428 So. 2d 576, 579 (1983).

Although the issue has arisen repeatedly over the past four 
years, the Mississippi Supreme Court has not reexamined its pe-
remptory challenges under the State Constitution. On the con-
trary, the court has simply looked to the Federal Constitution, de-
termined that Swain v. Alabama is still good law, and rejected all 
claims that the use of peremptory challenges to exclude members 
of a particular race from the jury is unconstitutional.

While this Court attends the Brandeisian experiments in a 
handful of state courts, criminal defendants in Mississippi and nu-
merous other States have no legal remedy for what a majority of 
this Court agrees may well be a constitutional defect in the jury 
selection process. Under the circumstances, I cannot abide by 
further delay. I would grant the petition.6

6 The State argues that we should deny the petition because petitioner 
claims that the trial court denied him a hearing on the prosecutor’s use of pe-
remptory challenges, when in fact the trial court held a hearing on precisely 
this question. While the State is correct that this petition makes ambiguous 
references to the denial of a hearing, I interpret petitioner’s basic claim to be 
that the prosecutor’s actions in this case established a prima facie case of se-
lective exclusion of jurors on the basis of race in violation of the Sixth and 
Fourteenth Amendments. Petitioner argues, and I agree, that once a de-
fendant has made out such a prima facie case, the burden shifts to the pros-
ecution to show that its peremptory challenges were not impermissibly moti-
vated. This claim was made at trial, and preserved on appeal. See McCray 
v. New York, 461 U. S. 961, 969 (1983) (Mars hal l , J., dissenting).
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No. 82-6960. Clark  v . Marsto n  et  al . Dist. Ct. App. Fla., 
1st Dist. Motion of respondents for damages denied. Certiorari 
denied.

No. 83-27. Elias en  v . Green  Bay  & Wester n  Railroad  
Co. et  al . C. A. 7th Cir. Motion of respondents for damages 
denied. Certiorari denied. Reported below: 705 F. 2d 461.

No. 83-156. Veen kant  v . Blake  et  al .; and Veenkant  v . 
Cors iglia  et  al . C. A. 6th Cir. Motion of respondents Blake 
and Farrell for award of costs and damages denied. Certiorari 
denied. Reported below: 711 F. 2d 1061.

No. 83-163. Syria , Direct or , Divis ion  of  Social  Serv -
ices , North  Carolina  Departm ent  of  Human  Res ources , 
et  al . v. Alexander  et  al . C. A. 4th Cir. Motion of respond-
ents for leave to proceed in forma pauperis granted. Certiorari 
denied. Reported below: 707 F. 2d 780.

No. 83-167. Pfist er  v . American  Airl ines , Inc ., et  al . 
C. A. 9th Cir. Motion of petitioner to strike brief in opposition 
denied. Certiorari denied. Reported below: 698 F. 2d 1231.

No. 83-5304. Nickol  v . Zimmerman  et  al . C. A. 3d Cir. 
Certiorari denied. Just ice  Blackmun  would grant certiorari.
Rehearing Denied

No. 81-6908. Barclay  v . Flori da , 463 U. S. 939;
No. 82-401. Rice , Dire ctor , Departm ent  of  Alcoholic  

Beverage  Control  of  Calif ornia  v . Rehner , 463 U. S. 713;
No. 82-1696. Rasky  v . City  of  Chicago  et  al ., 462 U. S. 

1119; and
No. 82-6080. Baref oot  v . Estelle , Director , Texas  De -

partment  of  Correc tions , 463 U. S. 880. Petitions for rehear-
ing denied.

No. 81-2147. Arizon a  et  al . v . San  Carlos  Apache  Trib e  
of  Arizon a  et  al .; Arizona  et  al . v . Navajo  Trib e  of  Indi -
ans  et  al ; and

No. 81-2188. Montana  et  al . v . Northern  Cheyenne  
Tribe  of  the  Northern  Cheye nne  Indian  Rese rvation  et  
al ., 463 U. S. 545. Petitions of Fort McDowell Mohave-Apache 
Indian Community et al. and San Carlos Apache Tribe et al. for 
rehearing denied.
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No. 81-2245. Nevada  v . Unite d  States  et  al .;
No. 81-2276. Truckee -Carson  Irrigati on  Distr ict  v . 

United  States  et  al .; and
No. 82-38. Pyramid  Lake  Paiute  Trib e of  Indians  v . 

Truckee -Carso n  Irrigation  Distr ict  et  al ., 463 U. S. 110. 
Petition of Pyramid Lake Paiute Tribe of Indians for rehearing 
denied.

No. 82-486. Unite d  Brother hood  of  Carpe nte rs  & Join -
ers  of  America , Local  610, AFL-CIO, et  al . v . Scott  et  al ., 
463 U. S. 825. Motion for leave to file petition for rehearing de-
nied. Justice  Powell  would grant this motion.

No. 82-6633. Mc Clain  v . Orr  et  al ., 462 U. S. 1136. Mo-
tion for leave to file petition for rehearing denied.

October  11, 1983

Appeals Dismissed
No. 82-2151. Fresh  Pond  Shopp ing  Cent er , Inc . v . 

Callahan  et  al . Appeal from Sup. Jud. Ct. Mass, dismissed 
for want of substantial federal question. Reported below: 388 
Mass. 1051, 446 N. E. 2d 1060.

Justice  Rehnquist , dissenting.
Appellant, Fresh Pond Shopping Center, Inc., signed a pur-

chase agreement in June 1979 whereby it would acquire a six-unit 
apartment building located adjacent to some property it already 
owned. Appellant planned to demolish the building and pave 
over the lot to provide parking to a commercial tenant of the shop-
ping center. Because the apartment units were rent-controlled 
rental housing, under the terms of Cambridge City Ordinance 926 
(1979) appellant first had to obtain permission from the Cambridge 
Rent Control Board to remove the property from the rental hous-
ing market. Although at the time the removal permit was sought 
only one of the six units was occupied, the Board denied the 
permit.

The Superior Court for Middlesex County held that under the 
decision of the Massachusetts Supreme Judicial Court in Flynn n . 
City of Cambridge, 383 Mass. 152, 418 N. E. 2d 335 (1981), the re-
strictions on removing the apartments from the rental market in 
Cambridge imposed by Ordinance 926 were constitutional. The 
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decision of the Superior Court was affirmed by an equally divided 
Massachusetts Supreme Judicial Court. Fresh Pond Shopping 
Center, Inc. v. Rent Control Board of Cambridge, 388 Mass. 1051, 
446 N. E. 2d 1060 (1983). I would note probable jurisdiction in 
this case because I believe the case presents important and diffi-
cult questions concerning the application of the Takings Clause of 
the Fifth Amendment, as made applicable to the States by the 
Fourteenth Amendment of the Constitution, which have not been 
decided before by this Court. They might be postponed or 
avoided if the case were here on certiorari, but the case is an 
appeal; we act on the merits whatever we do.

The primary feature of the Cambridge rent control statute, 1976 
Mass. Acts, ch. 36, is to place virtually all residential rental prop-
erty in Cambridge under control of the Cambridge Rent Control 
Board, whose members are appellees here. Owners of rent- 
controlled property are also prohibited from evicting tenants with-
out first obtaining a certificate of eviction from the Rent Control 
Board. The statute limits issuance of eviction certificates to cir-
cumstances where tenants have committed certain improper acts. 
It preserves the landlord’s right to obtain a certificate of eviction 
to recover possession of the property only for occupancy by the 
owner or certain of his family members, or if the property is to 
be removed from the housing market through demolition or 
otherwise.

Although the state enabling statute preserves in limited fashion 
a landlord’s traditional right to evict a tenant in order to occupy a 
rental unit personally, Cambridge City Ordinance 926 eliminated 
the landlord’s right to evict a tenant save when the Rent Control 
Board first issues a “removal” permit. Ordinance 926 delegates 
virtually unfettered discretion to the Board to determine whether 
to grant a removal permit. The Board may consider the benefits 
of denying removal to the tenants protected by rent control, the 
hardship upon existing tenants of the units sought to be removed, 
and the effect of removal on the proclaimed housing shortage in 
Cambridge. Nowhere does the ordinance suggest that these con-
siderations be balanced against the landlord’s right to put his 
property to other uses. In short, Ordinance 926 permits denying 
a “removal” permit in any situation.

The combined effect of the limitations imposed by the state en-
abling statute and Ordinance 926 is to deny appellant use of his 
property. Appellant, as a corporate entity, simply cannot occupy 
the remaining apartment for personal use. In effect, then, the 
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Rent Control Board has determined that until the remaining ten-
ant decides to leave, appellant will be unable to vacate and demol-
ish the building. In my view this deprives appellant of the use of 
its property in a manner closely analogous to a permanent physical 
invasion, like that involved in Loretto v. Teleprompter Manhattan 
CATV Corp., 458 U. S. 419 (1982). In Teleprompter we were 
presented with the question whether a New York law that author-
ized a cable television company to install cable facilities on other 
persons’ property without permission or effective compensation 
constituted a taking in violation of the Fifth and Fourteenth 
Amendments. Though the physical invasion was minor, we “con-
clude^] that a permanent physical occupation authorized by gov-
ernment is a taking without regard to the public interests that it 
may serve.” Id., at 426. We called a permanent physical occu-
pation of another’s property “the most serious form of invasion of 
an owner’s property interest.” Id., at 435.

As the Cambridge ordinance operates in this case, I fail to see 
how it works anything but a physical occupation of appellant’s 
property. First, appellant’s right to evict the tenant was limited 
by state law to two circumstances: occupation of the rental unit by 
the owner or certain members of his family, or demolition. The 
first of these rights is not available to appellant. The second, 
demolition, is controlled by Cambridge Ordinance 926, and under 
the administration of that ordinance by the Cambridge Rent Con-
trol Board, appellant has been denied the right to remove the unit 
from the housing market by demolition. It is not certain whether 
the Rent Control Board would, if the tenant decided to leave, de-
termine that a demolition permit should issue, but it is clear that 
until the tenant decides to leave of his own volition, appellant is 
unable to possess the property.

There is little to distinguish this case from the situation con-
fronting the Court in Teleprompter. As in Teleprompter, the 
power to end or terminate the physical invasion is under the con-
trol of a private party. As in New York, the Massachusetts Leg-
islature can alter the rent control statute to provide appellant with 
some other means of restoring control of his property. But nei-
ther of these factors moved the Court away from its holding in 
Teleprompter that the physical invasion amounted to a taking. I 
must conclude, as the Court did in Teleprompter, that Ordinance 
926 has effected a permanent physical invasion of appellant’s 
property.
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It might also be argued that the rent control provisions are jus-
tified by the emergency housing shortage in Cambridge, but the 
very fact that there is no foreseeable end to the emergency takes 
this case outside the Court’s holding in Block v. Hirsh, 256 U. S. 
135 (1921). At issue in Block was the constitutionality of a rent 
control statute enacted by Congress to regulate rents and rental 
practices in the District of Columbia. Like the rent control prac-
tices employed in Cambridge, the regulations disputed in Block 
fixed rents and denied the landlord the right to evict a tenant ex-
cept to allow the owner or a member of his family to occupy the 
unit. We held the rent control statute constitutional because it 
was enacted to deal with a wartime emergency housing shortage. 
We noted that “[a] limit in time, to tide over a passing trouble, 
may well justify a law that could not be upheld as a permanent 
change.” Id., at 157. Thus, although we upheld a regulatory 
scheme in Block that is remarkably similar to that presently in 
force in the city of Cambridge, we reserved judgment as to 
whether such a regulatory scheme would be constitutional if it 
were made part of a permanent scheme. The Cambridge rent 
control ordinance presents the question thus reserved.

The provision in the Massachusetts statute ensuring a fair net 
operating income to the landlord does not change the result that 
should attend this case. In previous decisions we have recog-
nized that property ownership carries with it a bundle of rights, 
including the right “‘to possess, use and dispose of it.’” Tele-
prompter, supra, at 435 (quoting United States v. General Motors 
Corp., 323 U. S. 373, 378 (1945)). Though no issue is raised here 
that the rent paid by the tenant is insufficient, that fact does not 
end the inquiry. What has taken place is a transfer of control 
over the reversionary interest retained by appellant. This power 
to exclude is “one of the most treasured strands in an owner’s bun-
dle of property rights [,because] even though the owner may re-
tain the bare legal right to dispose of the occupied space by trans-
fer or sale, the permanent occupation of that space by a stranger 
would ordinarily empty the right of any value, since the purchaser 
will also be unable to make any use of the property.” Telepromp-
ter, supra, at 435-436. Cf. Bowles v. Willingham, 321 U. S. 503, 
517 (1944) (constitutional wartime rent control did not require 
owner to offer accommodations for rent). Nothing in the rent 
control provisions requires the Board to compensate appellant for 
the loss of control over the use of its property.
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No. 83-101. Iowans  for  Tax  Reli ef  et  al . v . Campai gn  
Finance  Discl osure  Commi ss ion  et  al . Appeal from Sup. Ct. 
Iowa dismissed for want of substantial federal question. Re-
ported below: 331 N. W. 2d 862.

No. 83-303. Maniate s  v . City  of  Lynchburg  et  al . Ap-
peal from Sup. Ct. Va. dismissed for want of substantial federal 
question.

No. 83-5253. Ost rows ki  v . City  of  Joliet , Illi nois . Ap-
peal from Sup. Ct. Ill. dismissed for want of substantial federal 
question.
Certiorari Granted—Vacated and Remanded

No. 82-1739. Fundacion  Educati va  Ana  G. Mendez  et  al . 
v. Suarez  et  al . Sup. Ct. P. R. Motion of respondents Berta 
Gallego et al. for leave to proceed in forma pauperis and certio-
rari granted. Judgment vacated and case remanded for further 
consideration in light of Operating Engineers v. Jones, 460 U. S. 
669 (1983). Reported below:----- P. R. R.------ .
Miscellaneous Orders

No.----------- . P Stone , Inc . v . Kopp ers  Co ., Inc ., et  al .
Motion to direct the Clerk to file the petition for writ of certiorari 
out of time denied.

No. A-145. Heckl er , Secret ary  of  Health  and  Human  
Service s  v . Lope z  et  al . D. C. C. D. Cal. Motion of respond-
ents to vacate the stay entered by Justice  Rehnquis t  on Sep-
tember 9, 1983 [463 U. S. 1328], denied.

Justice  Stevens , with whom Just ice  Blackmun  joins, dis-
senting in part.

The Secretary of Health and Human Services (Secretary) has 
taken the position that she may, at any time, terminate the pay-
ment of disability benefits to persons who have previously been 
found to be disabled and entitled to benefits under Titles II and 
XVI of the Social Security Act notwithstanding the complete ab-
sence of evidence that the recipient’s medical condition has im-
proved. In maintaining this position, the Secretary refused to 
follow the settled law in the Ninth Circuit, which requires her to 
adduce some evidence of medical improvement before terminating 
disability benefits. See Patti v. Schweiker, 669 F. 2d 582 (1982); 
Finnegan n . Matthews, 641 F. 2d 1340 (1981). Nevertheless, for 
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the purposes of the stay application under review, the Secretary 
assumes that the Ninth Circuit’s interpretation of the law is cor-
rect. Her stay application was predicated entirely on procedural 
grounds. A review of the procedural history of the case is there-
fore necessary.

Respondents filed a class action in the United States District 
Court for the Central District of California challenging the Secre-
tary’s policy. On June 16, 1983, the District Court entered an in-
junction requiring the Secretary to comply with the law of the 
Ninth Circuit with respect to recipients of disability benefits who 
reside in that Circuit. The only portion of the District Court’s in-
junction presently at issue in this Court is 114(c), which applies to 
all persons whose disability benefits have been terminated since 
August 30, 1981 (or August 25, 1980, in the case of recipients who 
were “grandfathered” into the federal program from state disabil-
ity programs). Paragraph 4(c) enjoins the Secretary to notify all 
such persons that they may reapply for benefits, and upon reappli-
cation, to reinstate their benefits pending a termination hearing at 
which the Secretary must produce some evidence of medical im-
provement.1 It is this portion of the District Court’s injunction 
which Justi ce  Rehnqui st , acting as Circuit Justice, stayed 
pending the Secretary’s appeal to the Ninth Circuit. 463 U. S. 
1328 (1983).

Today the Court declines to vacate the stay entered by Justice  
Rehnquist . Of course, in considering a motion of this kind, 
substantial deference must be paid to the judgment of the Circuit 
Justice. See Rosenberg v. United States, 346 U. S. 273, 286-287 
(1953). The Circuit Justice’s decision should not be disturbed 
simply because the other Members of the Court would have de-
clined to grant the stay as an original matter. Nonetheless, there 
are cases in which reexamination is proper, see id., at 287-288; I 
am persuaded that this is such a case.

In Justi ce  Rehnqui st ’s view, the District Court’s injunction 
extended to persons over whom the District Court had no jurisdic-
tion. That conclusion does not, however, justify a stay of the in-
junction to the extent that it granted relief to persons over whom 
the District Court does have jurisdiction. Moreover, the extent 
of the overbreadth is less than Just ice  Rehnquist  assumed 
when he was persuaded to enter his stay.

1 Once the Secretary meets her burden of production, the burden of proof is 
on the recipient to prove he or she remains disabled.
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The jurisdiction of the District Court over this action was based 
on 49 Stat. 624, as amended, 42 U. S. C. §405(g) (1976 ed., Supp. 
V), which provides in pertinent part:

“Any individual, after any final decision of the Secretary 
made after a hearing to which he was a party, irrespective of 
the amount in controversy, may obtain a review of such deci-
sion by a civil action commenced within sixty days after the 
mailing to him of notice of such decision or within such further 
time as the Secretary may allow.”

Under the statute, persons whose benefits have been termi-
nated must seek judicial review of their termination within 60 
days of a “final decision” of the Secretary. It is my understand-
ing that this class action was filed on February 4, 1983, and that 
the class certified by the District Court includes persons who were 
entitled to seek judicial review of an adverse final decision by the 
Secretary more than 60 days before February 4, 1983 (December 
6, 1982), but who failed to do so. As I understand K 4(c) of the in-
junction entered by the District Court, it grants relief to class 
members over whom the District Court had no jurisdiction—spe-
cifically, to class members who had received “final decisions” from 
the Secretary more than 60 days prior to February 4, 1983, and 
who had not timely sought judicial review. To the extent that 
the stay entered by Justice  Rehnqui st  applies to such persons, 
I agree that it was properly entered. These persons’ right to 
seek administrative or judicial review of their termination deci-
sions had expired, and they could obtain benefits only by request-
ing that the Secretary reopen their cases. However, the District 
Court had no jurisdiction to review the Secretary’s refusal to re-
open these cases. Califano v. Sanders, 430 U. S. 99 (1977). 
Hence, the District Court had no jurisdiction over these persons 
and should not have granted them relief, see Califano v. 
Yamasaki, 442 U. S. 682, 701, 704 (1979); Mathews n . Diaz, 426 
U. S. 67, 71, n. 3 (1976).

I believe, however, that the motion to vacate the stay should be 
granted insofar as it applies to persons who sought judicial review of 
a termination of their benefits ordered by the Secretary on or after 
December 6, 1982, and persons whose right to administrative re-
view of that termination had not expired before December 6, 1982. 
As to these persons, I believe both the waivable and nonwaivable 
elements of 42 U. S. C. §405(g) (1976 ed., Supp. V) were satisfied; 
hence the District Court had jurisdiction to enter injunctive relief.
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The nonwaivable exhaustion requirement is simply the require-
ment that the Secretary have made some sort of decision on a 
claim for benefits. “The nonwaivable element is the requirement 
that a claim for benefits shall have been presented to the Secre-
tary. Absent such a claim there can be no ‘decision’ of any type. 
And some decision by the Secretary is clearly required by the 
statute.” Mathews v. Eldridge, 424 U. S. 319, 328 (1976). As I 
understand the submissions of the parties, every class member 
had returned a questionnaire distributed by the Secretary and had 
thereby indicated in writing that he or she was still disabled and 
desired benefits. Thus, all of them had made adequate claims to 
continued benefits. Their benefits were terminated on the basis 
of a regulation that is assumed for the purpose of this proceeding 
to be invalid. In terminating benefits after receiving these ques-
tionnaires, it cannot be doubted that the Secretary knew these in-
dividuals claimed an entitlement to continue to receive disability 
benefits or that she then, by terminating their benefits, made a 
“decision” on the merits of their claims. That is all the non-
waivable element of the statute requires. As the Court expressly 
held in Eldridge, “§ 405(g) requires only that there be a ‘final deci-
sion’ by the Secretary with respect to the claim of entitlement to 
benefits.” Id., at 329 (emphasis supplied). In fact, the question-
naires returned by these respondents made the same claim and re-
ceived the same decision that was held sufficient to satisfy the 
statute in Mathews n . Eldridge.2

2 With respect to the nonwaivable requirement, the Eldridge Court wrote: 
“Eldridge has fulfilled this crucial prerequisite. Through his answers to the 
state agency questionnaire, and his letter in response to the tentative deter-
mination that his disability had ceased, he specifically presented the claim that 
his benefits should not be terminated because he was still disabled. This 
claim was denied by the state agency and its decision was accepted by the 
[Secretary].” 424 U. S., at 329.

All the members of the respondent class answered a questionnaire substan-
tially identical to the one Eldridge answered, indicating that they believed 
they were still disabled and entitled to benefits. Thus, each class member 
specifically presented a “claim.” The only difference between this case and 
Eldridge’s is that in response to the letter informing Eldridge that he would 
be terminated and requesting any additional evidence Eldridge might choose 
to submit, Eldridge wrote a letter. Some unidentified percentage of the re-
spondent class presumably also wrote letters similar to this one, and in any 
event the Secretary does not rely on the absence of a letter to distinguish this 
case from Eldridge. Moreover, Eldridge’s letter hardly added to the “claim” 
he had already presented. In fact the letter did little more than state that
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Mathews n . Eldridge also makes it clear that the waivable ele-
ment of the statute has been satisfied. As was true in that case, 
further administrative review might have enabled a claimant to 
recover retroactive benefits but could not have vindicated the 
right to have correct procedures followed before the request for 
continued benefits was denied. As I understand respondents’ po-
sition on the merits, they assert that a recipient need not respond 
at all to a claim that he or she is no longer disabled unless the Sec-
retary first comes forward with some evidence that his or her con-
dition has improved. There is no way that right can be vindi-
cated in the administrative process—the Secretary has already 
taken a firm position on the issue which the administrative judges 
are not free to ignore.* 3 Even if the recipient is ultimately deter-
mined to be eligible for benefits for some other reason, the admin-
istrative process cannot vindicate the right asserted in this litiga-
tion, and hence further exhaustion of administrative remedies as 
to the claim made in this case is unnecessary. Eldridge, supra, 
at 330-332. When exhaustion is futile, this element may be 
deemed waived even over the Secretary’s objection. Mathews v. 
Diaz, supra, at 75-77; see also Eldridge, supra, at 328, 330. 
I agree with Justice  Rehnquis t  that respondents’ contention 
that their claim is a “constitutional” one should be disregarded, 
but it should make no difference whether plaintiffs’ claim is based 
on the statute or the Constitution. Even as to a statutory claim 
which could not be sustained on administrative review, “further 
exhaustion would not merely be futile for the applicant, but would 
also be a commitment of administrative resources unsupported by 
any administrative or judicial interest.” Weinberger n . Salfi, 
422 U. S. 749, 765-766 (1975). Congress could not have intended 
such a result.4

Eldridge believed the Secretary already had enough evidence to decide the 
case. See id., at 324; App. in Mathews v. Eldridge, 0. T. 1974, No. 74-204, 
pp. 13-14. This letter was hardly a new “claim”; Eldridge’s “claim” which 
satisfied the non waivable element of the statute had already been made.

3 “It is unrealistic to expect that the Secretary would consider substantial 
changes in the current administrative review system at the behest of a single 
aid recipient... in an adjudicatory context.” 424 U. S., at 330.

4 It is not clear that the Secretary disagrees with my view. In her memo-
randum opposing respondents’ application to vacate the stay, she accepts the 
propriety of the District Court’s injunction as to persons that have exhausted 
their administrative remedies within 60 days of the filing of this action, and 
argues, correctly in my view, that the stay was proper as to persons whose



884 OCTOBER TERM, 1983

Bren nan , J., dissenting 464 U. S.

In reaching this conclusion, I express no opinion on the merits 
of the underlying controversy because the Secretary has assumed, 
for the purpose of our consideration of the stay application, that 
the Ninth Circuit’s requirement that the Secretary produce some 
evidence of medical improvement is sound.

Of course, in considering the motion to vacate the stay, it is 
also essential to balance the equities. However, as Just ice  
Rehnqui st  recognized, the equities in this case strongly favor 
respondents, who are elderly, sick, or disabled persons to whom 
disability benefits may be crucial. Moreover, as Justice  Rehn -
qui st  also recognized, this is a stay pending appeal to the Court of 
Appeals rather than a stay pending disposition of a petition for 
certiorari to this Court, and in such a case the granting of a stay 
by a Circuit Justice should be extremely rare and great deference 
should be shown to the judgment of the Court of Appeals. When 
these factors are also considered, I am compelled to conclude that 
the stay entered by Justice  Rehnqui st  should be modified.

In summary, I would grant the motion to vacate the stay in-
sofar as it relates to those class members (a) whose benefits were 
terminated on or after December 6, 1982, as well as (b) those 
whose right to seek administrative review of the termination of 
their benefits had not expired as of December 6, 1982. To the 
extent that the Court declines to modify the stay in this fashion, 
I respectfully dissent.

Justice  Brennan , with whom Just ice  Marshall  joins, 
dissenting.

Before the Court is an emergency motion to vacate a stay 
granted by Justi ce  Rehnqui st  pending appeal to the United 
States Court of Appeals for the Ninth Circuit. 463 U. S. 1328
(1983).  In my view, the merits of the underlying jurisdictional is-
sues are far from certain, while the equities clearly favor the class 

right to review had expired more than 60 days before the filing of the suit. 
She goes on to argue only that the injunction should not apply to persons who 
are still pursuing their administrative remedies at this time. She does not 
explicitly quarrel with my conclusion that the District Court’s injunction was 
proper as to all other persons whose right to seek administrative review had 
not expired as of December 6, 1982. Therefore, it appears that my only dif-
ference with the Secretary is that I would not require persons currently seek-
ing administrative review to exhaust what is a futile remedy. 
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of recipients whose disability benefits have been terminated. I 
would therefore vacate the stay.

The stay is specifically directed at 514(c) of a preliminary injunc-
tion issued by the District Court, which would have required that 
the Secretary reinstate the disability benefits of any applicant who 
requests such reinstatement in response to a notice already dis-
tributed by the Secretary. The stayed portions of the injunction 
also would have allowed the Secretary to terminate these benefits, 
after subsequent hearings, but only if the Secretary properly ap-
plied prior decisions of the Court of Appeals for the Ninth Circuit 
when conducting those hearings. See Patti v. Schweiker, 669 
F. 2d 582 (1982), and Finnegan v. Matthews, 641 F. 2d 1340
(1981) (in hearings to terminate disability benefits on the ground 
that the recipient is no longer disabled, the Secretary has burden 
of producing evidence of an improvement in medical condition). 
Thus, the question presented by the motion to vacate Justice  
Rehnqui st ’s stay is whether the payment of interim benefits to 
approximately 30,000 disabled individuals whose Social Security 
benefits have been terminated by the Secretary should be contin-
ued pending final decision on the merits by the Court of Appeals.

The standard traditionally applied by a Circuit Justice when 
considering a stay application is whether there is a reasonable 
probability that four Justices would vote to grant certiorari, 
whether there is a fair prospect that a majority of the Court would 
conclude that the decision below was erroneous, and whether a 
balancing of the equities suggests that a stay should or should not 
be granted. See Gregory-Portland Independent School District 
v. United States, 448 U. S. 1342 (1980) (Rehnquist , J., in cham-
bers); Rostker v. Goldberg, 448 U. S. 1306, 1308 (1980) (Bren -
nan , J., in chambers). Included within this last criterion, of 
course, is consideration of whether the applicant has demonstrated 
that irreparable harm is likely to result from the denial of the 
stay. Moreover, given the respect that is accorded interlocutory 
decisions of the lower federal courts, a stay application to a Circuit 
Justice on a matter still pending before a court of appeals, and on 
which the lower courts have already denied an interim stay, 
should be granted only in the most extraordinary cases. See 
O’Rourke v. Levine, 80 S. Ct. 623, 624, 4 L. Ed. 2d 615, 616 (1960) 
(Harlan, J., in chambers).
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Just ice  Rehnquis t  accepted the conclusion of the lower court 
that the “balance of hardships tips sharply toward the [recipi-
ents].” He nonetheless granted the stay because he was of 
the view that the likelihood that the Secretary would prevail on 
the various jurisdictional issues raised negates giving control-
ling consideration to the irreparable harm caused by the stay. 
I am not as optimistic, however, about the prospects for suc-
cess on the merits of the Secretary’s claims, and therefore I 
find the overwhelming hardships imposed on the recipients to 
be determinative.

For purposes of the present motion, I accept Justice  Rehn -
quis t ’s conclusion that there is a reasonable probability that 
issues relating to the proper scope of the injunction issued by the 
District Court would gamer enough votes for plenary consider-
ation by the Court. I do not agree, however, that there is a fair 
prospect of success on the merits of these claims such that the 
Court ultimately would vacate or substantially amend the injunc-
tion issued by the District Court. When refusing to issue a stay 
pending appeal, the Court of Appeals filed a lengthy opinion 
clearly explaining why the beneficiaries in this case satisfied the 
jurisdictional requirements of 42 U. S. C. §§ 405(g), 405(h) (1976 
ed. and Supp. V). 713 F. 2d 1432 (1983). Specifically, the court 
concluded (1) that termination of benefits by the Secretary satis-
fies the nonwaivable requirement that recipients first present a 
claim to the Secretary, see, e. g., Mathews v. Eldridge, 424 U. S. 
319, 328-330 (1976); Wilson v. Edelman, 542 F. 2d 1260, 1270- 
1271 (CA7 1976); (2) that the waivable requirement of a final 
decision by the Secretary has been met because regulations made 
exhaustion of administrative remedies futile or, alternatively, 
because exhaustion of the recipients’ constitutional claim is not 
required, see, e. g., Mathews v. Diaz, 426 U. S. 67, 75-77 (1976); 
and (3) that the requirement that appeals be filed within 60 days 
of the Secretary’s decision has been waived by the Secretary due 
to her failure to raise the issue before the District Court. Al-
though after plenary consideration I might agree with much of 
Just ice  Stevens ’ analysis, I do not believe it is necessary at this 
time to provide further support for the conclusions reached by the 
Court of Appeals. Suffice it to say that, largely for the reasons 
stated by that court’s opinion, and for the reasons specified by 
the large body of case law to which that opinion referred, I am 
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far from convinced that the injunction issued by the District Court 
was jurisdictionally barred. See also Kuehner v. Schweiker, 
No. 82-1514 (CA3 Sept. 19, 1983). Indeed, even if, as Justi ce  
Steve ns  suggests, one or more of these holdings eventually 
proves erroneous and thereby eliminates jurisdiction over some 
members of the class, it is indisputable that many remaining 
recipients have properly presented their claims to the District 
Court. Accordingly, the probability of success on the merits is 
clearly not as certain as Justi ce  Rehnquist  has suggested.

Nor does the alleged judicial interference in the administrative 
process, which Justice  Rehnqui st ’s opinion emphasized, add to 
the likely success of the Secretary’s appeal. In the situation pre-
sented by this motion, it is clear to me that it is the Secretary 
who has not paid due respect to a coordinate branch of Govern-
ment by expressly refusing to implement the binding decisions of 
the Ninth Circuit. This is, indeed, the essence of the recipients’ 
constitutional allegation of nonacquiescence on the part of the 
Secretary.

At most, therefore, the likelihood of success on the merits is 
very much in doubt. Therefore, when considering whether or not 
to grant a stay pending appeal, this factor cannot by itself dictate 
the result. Rather, it becomes necessary to balance the equities; 
and, in my view, the overwhelming evidence of irreparable harm 
that accompanies any termination of disability benefits should be 
the determinative factor in this emergency application.

As noted, on this consideration Justice  Rehnquis t  accepted 
the lower courts’ assessment of the comparative harms. I agree. 
Indeed, as the courts below correctly concluded, termination of 
the benefits in this case has caused “deprivation of life’s necessi-
ties, further illness, or even death from the very disabilities that 
the Secretary deemed [the class members] not to have.” Any fi-
nancial or administrative inconvenience suffered by the Secretary 
cannot outweigh, or even approach, the human suffering that has 
been imposed on those disabled recipients of Social Security bene-
fits who have been wrongfully terminated. And as the courts 
below noted, the potential payment of retroactive benefits after 
final decision in this case will do little to compensate the recipients 
for their current deprivations.

In sum, there is little question in my mind that the extraor-
dinary circumstances necessary to stay the decision of the lower 
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court cannot be found in this case. Accordingly, I would grant 
the emergency motion to vacate the stay, and allow the ordi-
nary appeals process to proceed.

No. A-207. Brim m v . Unite d  States . C. A. 11th Cir. 
Application for stay, addressed to Justice  O’Connor  and re-
ferred to the Court, denied.

No. 8, Orig. Arizona  v . Calif ornia  et  al . Motion for com-
ments on the proposed decrees submitted by the State parties and 
the Solicitor General is granted, and the parties are allowed until 
November 10, 1983, within which to file comments. Justice  
Marshall  took no part in the consideration or decision of this 
order. [For earlier order herein, see, e. g., 462 U. S. 1146.]

No. 86, Orig. Louisiana  v . Mis si ss ippi et  al . Exceptions 
to the Report of the Special Master are set for oral argument in 
due course. [For earlier order herein, see, e. g., 463 U. S. 1204.]

No. 94, Orig. South  Caroli na  v . Regan , Secreta ry  of  
the  Treasury . Motion of the City of Baltimore et al. for leave 
to file a brief as amici curiae granted. [For earlier order herein, 
see, e. g., ante, p. 807.]

No. 81-757. Allen  v . Wright  et  al .; and
No. 81-970. Regan , Secreta ry  of  the  Treasury , et  al . 

v. Wright  et  al . C. A. D. C. Cir. [Certiorari granted, 462 
U. S. 1130.] Motion of the Solicitor General for divided argument 
granted.

No. 82-687. Unite d  State s  v . Arthur  Young  & Co. et  al . 
C. A. 2d Cir. [Certiorari granted, 459 U. S. 1199.] Motion of 
Arthur Andersen & Co. et al. for leave to participate in oral argu-
ment as amici curiae, for divided argument, and for additional 
time for oral argument denied. Motion of respondents for divided 
argument granted.

No. 82-708. Summa  Corp . v . Califor nia  ex  rel . State  
Lands  Commi ssi on  et  al . Sup. Ct. Cal. [Certiorari granted, 
460 U. S. 1036.] Motion of National Audubon Society et al. for 
leave to file a brief as amici curiae granted.

No. 82-963. Mass achusetts  v . Shepp ard . Sup. Jud. Ct. 
Mass. [Certiorari granted, 463 U. S. 1205.] Motion of Florida
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for leave to participate in oral argument as amicus curiae, for di-
vided argument, and for additional time for oral argument denied.

No. 82-898. Minnes ota  State  Board  for  Community  Col -
lege s  v. Knigh t  et  al .; and

No. 82-977. Minnes ota  Communi ty  College  Faculty  
Ass n , et  al . v . Knigh t  et  al . D. C. Minn. [Probable jurisdic-
tion noted, 460 U. S. 1050.] Motion of appellants in No. 82-977 to 
strike appellees’ brief denied.

No. 82-945. Sure -Tan , Inc ., et  al . v . National  Labor  Re -
latio ns  Board . C. A. 7th Cir. [Certiorari granted, 460 U. S. 
1021.] Motion of United Farm Workers of America, AFL-CIO, 
for leave to file a supplemental brief as amicus curiae denied. 
Motions of American Federation of Labor and Congress of Indus-
trial Organizations and California Rural Legal Assistance Founda-
tion for leave to file briefs as amici curiae granted.

No. 82-1047. Unite d  States  v . One  Ass ortment  of  89 
Firearms . C. A. 4th Cir. [Certiorari granted, 459 U. S. 1199.] 
Motion of Jerome N. Frank Legal Services Organization for leave 
to participate in oral argument as amicus curiae and for divided 
argument denied.

No. 82-1186. Trans  World  Airl ines , Inc . v . Frank lin  
Mint  Corp , et  al .; and

No. 82-1465. Franklin  Mint  Corp , et  al . v . Trans  World  
Airlines , Inc . C. A. 2d Cir. [Certiorari granted, 462 U. S. 
1118.] Motion of Mark Hammerschlag and Ellen Van Fleet for 
leave to participate in oral argument as amici curiae and for di-
vided argument denied.

No. 82-1771. United  States  v . Leon  et  al . C. A. 9th Cir. 
[Certiorari granted, 463 U. S. 1206.] Motion of respondents for 
divided argument granted. Motion of respondents for additional 
time for oral argument denied.

No. 83-380. In  re  Wate rs . Petition for writ of habeas cor-
pus denied.

No. 83-5251. In  re  Banks  et  al . Petition for writ of man-
damus and/or prohibition denied.
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Probable Jurisdiction Noted
No. 83-196. Ruckels haus , Adminis trator , United  

States  Environmental  Protect ion  Agency  v . Monsa nto  
Co. Appeal from D. C. E. D. Mo. Probable jurisdiction noted. 
Just ice  White  took no part in the consideration or decision of 
this case. Reported below: 564 F. Supp. 552.
Certiorari Granted

No. 82-2113. Richards on  v . Unite d  State s . C. A. D. C. 
Cir. Certiorari granted. Reported below: 226 U. S. App. D. C. 
342, 702 F. 2d 1079.

No. 82-1608. South -Central  Timber  Developme nt , Inc . 
v. Le Resche , Commi ss ioner , Depart ment  of  Natur al  Re -
so urc es  of  Alaska , et  al . C. A. 9th Cir. Motion of Pacific 
Rim Trade Association et al. for leave to file a brief as amici cu-
riae granted. Certiorari granted. Reported below: 693 F. 2d 
890.

No. 83-1.. Koehl er , Warde n  v . Engle . C. A. 6th Cir. 
Motion of respondent for leave to proceed in forma pauperis and 
certiorari granted. Reported below: 707 F. 2d 241.
Certiorari Denied

No. 82-1762. Truste es  of  Rex  Hosp ital  et  al . v . Hospi -
tal  Build ing  Co . C. A. 4th Cir. Certiorari denied. Reported 
below: 691 F. 2d 678.

No. 82-1879. Rousseau  v . Nix . C. A. 10th Cir. Certiorari 
denied.

No. 82-1895. Krebs  v . Krebs . Ct. App. Ohio, Franklin 
County. Certiorari denied.

No. 82-1961. Schi avon i , aka  Fomage  v . United  States . 
C. A. 3d Cir. Certiorari denied. Reported below: 709 F. 2d 
1496.

No. 82-1984. Smit h  v . Arkans as . Sup. Ct. Ark. Certiorari 
denied. Reported below: 278 Ark. 462, 648 S. W. 2d 792.

No. 82-2040. Thoma s v . Unit ed  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 705 F. 2d 709.

No. 82-2072. In  re  His s . C. A. 2d Cir. Certiorari denied. 
Reported below: 722 F. 2d 727.
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No. 82-6710. Keenan  v . Wainwr ight , Secretary , Flor -
ida  Depart ment  of  Correc tions . C. A. 11th Cir. Certiorari 
denied.

No. 82-6722. Draper  v . Departme nt  of  Corr ect ion s  et  
al . C. A. 4th Cir. Certiorari denied. Reported below: 707 F. 
2d 506.

No. 82-6749. Hollow ay  v. Este lle , Director , Texas  De -
partm ent  of  Corrections . Ct. Crim. App. Tex. Certiorari 
denied.

No. 82-6763. Brown  v . Republ ic  Stee l  Corp . C. A. 11th 
Cir. Certiorari denied. Reported below: 698 F. 2d 1236.

No. 82-6764. Wilford  v . Jago . C. A. 6th Cir. Certiorari 
denied. Reported below: 708 F. 2d 731.

No. 82-6823. Mc Daniel  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied.

No. 82-6832. Jones  v . Flori da . Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 429 So. 2d 396.

No. 82-6909. Bashl or  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 696 F. 2d 277.

No. 82-6969. Vete to  v . Warden , United  States  Penite n -
tiary . C. A. 6th Cir. Certiorari denied. Reported below: 709 
F. 2d 1512.

No. 83-21. Ameri can  Telep hone  & Tele graph  Co . v . MCI 
Communications  Corp , et  al .;

No. 83-32. MCI Comm unications  Corp , et  al . v . Ameri can  
Telephone  & Telegrap h  Co .; and

No. 83-217. American  Telep hone  & Telegrap h  Co . v . 
MCI Communi cations  Corp , et  al . C. A. 7th Cir. Certiorari 
denied. Reported below: 708 F. 2d 1081.

No. 83-30. Bagby  et  al . v . Vance  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 705 F. 2d 466.

No. 83-50. Grolier  Inc . et  al . v . Federal  Trade  Commis -
sio n . C. A. 9th Cir. Certiorari denied. Reported below: 699 
F. 2d 983.

No. 83-55. Armi lio  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 705 F. 2d 939.
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No. 83-59. American  International  Coal  Co ., Inc . v . 
Commiss ioner  of  Internal  Revenue . C. A. 3d Cir. Certio-
rari denied. Reported below: 709 F. 2d 1490.

No. 83-66. Coloma  Community  School  Dis trict  v . Berry  
et  AL.; and

No. 83-254. Fellner  et  al . v . Berry  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 698 F. 2d 813.

No. 83-75. Saaved ra , Individually , and  dba  Saagan  
Moving  & Stora ge  Co . v . Donovan , Secretary  of  Labor . 
C. A. 9th Cir. Certiorari denied. Reported below: 700 F. 2d 
496.

No. 83-84. Balk  v . Unit ed  States  Intern atio nal  Commu -
nication  Agency  et  al . C. A. D. C. Cir. Certiorari denied.

No. 83-107. Committ ee  for  an  Indepe ndent  P-I et  al . v . 
Smith , Attor ney  General  of  the  Unite d  States , et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 704 F. 2d 
467.

No. 83-109. First  Arabian  Corp ., S.A. v . Phara on . C. A. 
6th Cir. Certiorari denied. Reported below: 711 F. 2d 1058.

No. 83-116. Shahee d  v . Adam  Metal  & Supp ly  Co . et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 714 F. 2d 124.

No. 83-125. Pennt ech  Papers , Inc ., et  al . v . National  
Labor  Relatio ns  Board  et  al . C. A. 1st Cir. Certiorari de-
nied. Reported below: 706 F. 2d 18.

No. 83-127. Hamme rhe ad  Enter prise s , Inc ., et  al . v . 
Brezen off  et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 707 F. 2d 33.

No. 83-152. Karapi nka  v . Union  Carbide  Corp , et  al . 
C. A. 3d Cir. Certiorari denied.

No. 83-178. Wester n Comp any  of  North  America  v . 
United  States . C. A. 5th Cir. Certiorari denied. Reported 
below: 699 F. 2d 264.

No. 83-188. Olsen  et  al . v . CBS Musi cal  Inst rume nts , a  
Divis ion  of  Columbia  Broadcasti ng  Syste ms , Inc . C. A. 
10th Cir. Certiorari denied.
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No. 83-202. City  of  Columbia , Missou ri  v . Paul  N. How -
ard  Co. ET AL. C. A. 8th Cir. Certiorari denied. Reported 
below: 707 F. 2d 338.

No. 83-210. Ivey  et  al . v . Fisher . Super. Ct. Ga., Chero-
kee County. Certiorari denied.

No. 83-211. Lowry  et  al . v . Baltimore  & Ohio  Railroad  
Co. ET al . C. A. 3d Cir. Certiorari denied. Reported below: 
707 F. 2d 721.

No. 83-212. Wynn  Oil  Co . v . Southern  Union  Explora -
tion  Comp any  of  Texas . Ct. App. N. M. Certiorari denied.

No. 83-214. One  Parcel  of  Land  in  Montgomer y  Count y , 
Maryla nd , et  al . v . Washington  Metrop olitan  Area  Tran -
sit  Authority . C. A. 4th Cir. Certiorari denied. Reported 
below: 706 F. 2d 1312.

No. 83-215. Bridges  v . Cape  Publi cati ons , Inc ., et  al . 
Dist. Ct. App. Fla., 5th Dist. Certiorari denied. Reported 
below: 423 So. 2d 426.

No. 83-220. Nations  et  ux . v . Sun  Oil  Co . (Delawar e ) et  
al . C. A. 5th Cir. Certiorari denied. Reported below: 695 F. 
2d 933 and 705 F. 2d 742.

No. 83-221. Mestre , Pers onal  Repr ese ntative  of  the  
Estate  of  Mestre  v . Pitney  Bowes , Inc . C. A. 11th Cir. 
Certiorari denied. Reported below: 701 F. 2d 1365.

No. 83-223. Duggan  v . Berdin . C. A. 11th Cir. Certiorari 
denied. Reported below: 701 F. 2d 909.

No. 83-224. Adams  Central  School  Distri ct  No . 090 et  
al . v. Deis t  et  al . Sup. Ct. Neb. Certiorari denied. Re-
ported below: 214 Neb. 307, 334 N. W. 2d 775.

No. 83-230. Guard  et  al . v . Kilbu rn . Sup. Ct. Ohio. 
Certiorari denied. Reported below: 5 Ohio St. 3d 21, 448 N. E. 
2d 1153.

No. 83-231. Burrel l  et  al . v . County  of  Sacrame nto , 
Calif ornia , et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 709 F. 2d 1514.
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No. 83-232. Georg ia  State  Board  of  Naturopathic  
Examiner s  et  al . v . Bowers , Attorney  General  of  Geor -
gia , et  AL. C. A. 11th Cir. Certiorari denied. Reported 
below: 708 F. 2d 732.

No. 83-237. M. W. Zack  Metal  Co ., Inc . v . London  Steam -
shi p Mutual  Insurance  Ass n ., Ltd ., et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 729 F. 2d 1444.

No. 83-239. Crawfo rd  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 714 F. 2d 143.

No. 83-241. Ols on  Motor  Co . et  al . v . Gene ral  Motors  
Corp , et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 703 F. 2d 284.

No. 83-246. Mackey  v . Graham , State  Auditor  of  Wash -
ington , et  AL. Sup. Ct. Wash. Certiorari denied. Reported 
below: 99 Wash. 2d 572, 663 P. 2d 490.

No. 83-248. New  England  Toyota  Dis tributor , Inc . v . 
Jay  Edwards , Inc . C. A. 1st Cir. Certiorari denied. Re-
ported below: 708 F. 2d 814.

No. 83-249. Everit t  et  al . v . City  of  Marshall , Texas , 
et  al . C. A. 5th Cir. Certiorari denied. Reported below: 703 
F. 2d 207.

No. 83-250. Gibson  v . Utah . Sup. Ct. Utah. Certiorari de-
nied. Reported below: 665 P. 2d 1302.

No. 83-261. Gable  et  al . v . Sames  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 716 F. 2d 892.

No. 83-262. Cheechako  Leasi ng  Co . v . Workers ’ Com -
pens ation  Appeals  Board  et  al . Ct. App. Cal., 1st App. 
Dist. Certiorari denied.

No. 83-267. Brow nfi eld  v . City  of  Laguna  Beach  et  al . 
C. A. 9th Cir: Certiorari denied. Reported below: 705 F. 2d 
466.

No. 83-268. Mich elin  Tire  Corp ., Comm ercial  Divis ion  v . 
Bost ick  Oil  Co ., Inc . C. A. 4th Cir. Certiorari denied. Re-
ported below: 702 F. 2d 1207.

No. 83-269. Segrest  v . Segres t . Sup. Ct. Tex. Certiorari 
denied. Reported below: 649 S. W. 2d 610.
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No. 83-274. Adams  v . City  of  Shepherds ville  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 711 F. 2d 
1055.

No. 83-281. Thomp son  v . Thomps on . Sup. Ct. Ill. Certio-
rari denied. Reported below: 96 Ill. 2d 67, 449 N. E. 2d 88.

No. 83-304. Landy  v . Federal  Aviation  Admini strat ion  
et  al . C. A. 2d Cir. Certiorari denied. Reported below: 705 
F. 2d 624.

No. 83-309. Duncan  v . Huntington  Park  Redevelopm ent  
Agency . Ct. App. Cal., 2d App. Dist. Certiorari denied. Re-
ported below: 142 Cal. App. 3d 17, 190 Cal. Rptr. 744.

No. 83-312. Corri cell i v. Unite d  State s . C. A. 1st Cir. 
Certiorari denied. Reported below: 720 F. 2d 657.

No. 83-313. Little  v . Kentucky . Ct. App. Ky. Certiorari 
denied.

No. 83-316. Leone  et  al . v . Cosmopoli tan  Shippi ng  Co ., 
S.A. C. A. 2d Cir. Certiorari denied. Reported below: 729 
F. 2d 1444.

No. 83-318. La Maina  et  al . v . Unite d  State s . C. A. 3d 
Cir. Certiorari denied. Reported below: 714 F. 2d 125.

No. 83-326. Resni ck  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 716 F. 2d 893.

No. 83-327. Hals ell  v . Local  Union  No . 5, Bric kla yer s  
& Allied  Craft sme n , et  al . C. A. 5th Cir. Certiorari de-
nied. Reported below: 706 F. 2d 313.

No. 83-335. Ameri can  Jewi sh  Congress  v . Unite d  States  
Departme nt  of  the  Treasury . C. A. D. C. Cir. Certiorari 
denied. Reported below: 230 U. S. App. D. C. 70, 713 F. 2d 864.

No. 83-350. International  Studio  Apartmen t  Ass n ., 
Inc ., et  al . v . Lockwood , Clerk  of  the  Circui t  Court , Sev -
ente enth  Judicial  Circuit  of  Florida , et  al . Dist. Ct. 
App. Fla., 4th Dist. Certiorari denied. Reported below: 421 So. 
2d 1119.

No. 83-360. Johnson  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1519.
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No. 83-364. Hardin  et  al . v . Kentucky . Sup. Ct. Ky. 
Certiorari denied.

No. 83-369. Udofot  v . Unite d  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 711 F. 2d 831.

No. 83-370. Duff ell  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 714 F. 2d 155.

No. 83-375. Zinman  v. Unit ed  States . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 723 F. 2d 899.

No. 83-393. Casoria  v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 742 F. 2d 1442.

No. 83-404. Simm erson  v. United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 714 F. 2d 134.

No. 83-5039. Davis  v . Weldon  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 703 F. 2d 580.

No. 83-5147. Graham  v . New  York . App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 90 
App. Div. 2d 198, 457 N. Y. S. 2d 962.

No. 83-5221. Plain  v . City  of  Baton  Rouge . 19th Jud. 
Dist. Ct. La., East Baton Rouge Parish. Certiorari denied.

No. 83-5222. Laing  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 708 F. 2d 1568.

No. 83-5226. Holgui n  v . Raines , Superint endent , Ari -
zona  State  Pris on . C. A. 9th Cir. Certiorari denied. Re-
ported below: 695 F. 2d 372.

No. 83-5229. Mc Kinon  v . Wainwr ight , Secretary , Flor -
ida  Depart ment  of  Corrections . C. A. 11th Cir. Certiorari 
denied. Reported below: 705 F. 2d 419.

No. 83-5237. Bachner  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 706 F. 2d 1121.

No. 83-5238. Harris  v . Hayes  et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 709 F. 2d 1515.

No. 83-5240. Fais on  v . Thornto n  et  al . C. A. 11th Cir. 
Certiorari denied.
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No. 83-5241. Guyton  v . Ricketts , Director , Colorado  
Depart ment  of  Corrections . C. A. 10th Cir. Certiorari 
denied.

No. 83-5243. Thomps on  v . Steel e et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 709 F. 2d 381.

No. 83-5244. Tucker  v . Londo n  Gold  Exchange . C. A. 3d 
Cir. Certiorari denied.

No. 83-5245. Adams  v . Barnes  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 712 F. 2d 1417.

No. 83-5249. Floyd  v . Allen , Warden , et  al . C. A. 11th 
Cir. Certiorari denied.

No. 83-5262. Coats  v . Allsbrook , Superi ntende nt , Odom  
Comple x , et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 707 F. 2d 505.

No. 83-5265. Brady  v . Mint zes , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 716 F. 2d 902.

No. 83-5268. Holder  v . Step hens on , Super inte ndent , 
North  Caroli na  Department  of  Correc tions . C. A. 4th 
Cir. Certiorari denied. Reported below: 707 F. 2d 507.

No. 83-5271. Parez  v . City  and  County  of  San  Diego  et  
al . C. A. 9th Cir. Certiorari denied.

No. 83-5275. Sprig gs  v . Texas . Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 652 S. W. 2d 405.

No. 83-5277. Fears  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 707 F. 2d 522.

No. 83-5279. Attw ell  et  al . v . Metrop olitan  Atlanta  
Rapid  Transit  Autho rit y  et  al . C. A. 11th Cir. Certiorari 
denied. Reported below: 704 F. 2d 1252.

No. 83-5281. Knighte n  v . Commi ssi oner  of  Inte rnal  Rev -
enue . C. A. 5th Cir. Certiorari denied. Reported below: 702 
F. 2d 59 and 705 F. 2d 777.

No. 83-5284. Cauley  v . Henderson , Superi ntendent , 
Auburn  Correctional  Facili ty . C. A. 2d Cir. Certiorari 
denied. Reported below: 742 F. 2d 1439.
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No. 83-5285. Harris  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 714 F. 2d 155.

No. 83-5288. Bill ups  v . Mass achuset ts . Ct. App. Mass. 
Certiorari denied. Reported below: 13 Mass. App. 963, 432 
N. E. 2d 105.

No. 83-5292. Will iams  v . Peps i-Cola  Bottli ng  Co . C. A. 
8th Cir. Certiorari denied.

No. 83-5294. Fields  v . Unite d  State s . C. A. D. C. Cir. 
Certiorari denied.

No. 83-5295. Billiot  et  al . v . Duncan  Crew  Boat  Rent -
als , Inc ., et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 705 F. 2d 448.

No. 83-5299. Flores  et  al . v . Aranguren . Dist. Ct. 
Union County, N. J. Certiorari denied.

No. 83-5301. Dugar  v . Abrams  et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 742 F. 2d 1436.

No. 83-5315. Brown  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 708 F. 2d 606.

No. 83-5318. Ehnes  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 83-5321. Maxcy  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 710 F. 2d 838.

No. 83-5323. Crouch  v . Heckle r , Secret ary  of  Health  
and  Human  Servic es . C. A. 6th Cir. Certiorari denied. Re-
ported below: 714 F. 2d 139.

No. 83-5325. Baxter  v . Unite d  State s . Ct. App. D. C. 
Certiorari denied.

No. 83-5327. Will iams  v . Unit ed  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 711 F. 2d 1052.

No. 83-5328. Frankel  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 714 F. 2d 155.

No. 83-5331. Casca nte -Berni tta  v . United  States .
C. A. 5th Cir. Certiorari denied. Reported below: 711 F. 2d 36.

No. 83-5333. Will iam s  v . Unite d  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 714 F. 2d 134.



ORDERS 899

464 U. S. October 11, 1983

No. 83-5337. Muhamm ad  v . Unit ed  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 716 F. 2d 893.

No. 83-5345. Shack elf ord  v . Unite d  State s . C. A. 5th 
Cir. Certiorari denied. Reported below: 709 F. 2d 911.

No. 83-5353. Patel  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 716 F. 2d 905.

No. 83-5355. Minye  v . Univers ity  of  Michigan  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 709 F. 2d 
1505.

No. 83-5356. Moore  v . Unit ed  State s . Ct. App. D. C. 
Certiorari denied.

No. 83-5359. D’Alle man , aka  Murci a  v . United  State s . 
C. A. 5th Cir. Certiorari denied. Reported below: 712 F. 2d 
100.

No. 83-5372. Malloy  v . Unit ed  States . C. A. 11th Cir. 
Certiorari denied.

No. 83-5373. Martin  et  al . v . Califor nia  et  al . C. A. 
9th Cir. Certiorari denied.

No. 83-5380. Smit h  v . Lucas , Warden , et  al . C. A. 5th 
Cir. Certiorari denied.

No. 83-5381. Van  Almen  v . Marshall , Superi ntende nt , 
Souther n  Ohio  Corre ctio nal  Facili ty . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 714 F. 2d 143.

No. 83-5407. De Vince nt  v . Verdeye n , Warden . C. A. 
4th Cir. Certiorari denied. Reported below: 714 F. 2d 129.

No. 83-5412. Culver  v . Unit ed  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 710 F. 2d 1035.

No. 83-5414. Johnson  v . Norman  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 701 F. 2d 946.

No. 83-5416. Johnson  v . Zimmerman , Superi ntendent , 
State  Correct ional  Insti tuti on  at  Huntingdon . C. A. 3d 
Cir. Certiorari denied.

No. 83-5417. Warren  v . Tamp a , Florida , Police  Depart -
ment  et  AL. C. A. 6th Cir. Certiorari denied. Reported 
below: 709 F. 2d 1512.
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No. 82-1390. Ashle y  et  al . v . City  of  Jackson , Miss is -
si ppi, et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 687 F. 2d 66.

Justi ce  Rehnquis t , with whom Justice  Brennan  joins, 
dissenting.

This case presents the question whether a victim of alleged dis-
crimination may have his right to sue totally extinguished by a 
prior suit to which he was not a party and in which a consent de-
cree was entered before his cause of action even accrued. Be-
cause I think the Court of Appeals for the Fifth Circuit erred in 
holding that a district court cannot entertain a suit challenging 
practices allegedly mandated or permitted by a prior consent de-
cree, I dissent from the denial of certiorari.

In March 1974, consent decrees were entered in two suits alleg-
ing race discrimination in the city of Jackson’s hiring and promot-
ing practices in its Police Department. United States v. City of 
Jackson, Civil Action No. J-74-66(N) (SD Miss.); Corley n . Jack- 
son Police Dept., Civil Action No. 73J-4(C) (SD Miss.). As de-
scribed by the District Court in this case:

“The consent decree entered in United States of America v. 
City of Jackson required, inter alia, that the City of Jackson 
adopt and seek to achieve a goal for hiring blacks for one-half 
of all vacancies in all job classifications, subject to the avail-
ability of qualified applicants, until such time as the propor-
tion of blacks to whites in each such classification equalled the 
proportion of blacks to whites in the working age population 
of the City of Jackson. The Corley v. Jackson Police De-
partment consent decree incorporated by reference the 
United States of America v. City of Jackson decree and fur-
ther provided that the Jackson Police Department establish 
separate promotion eligibility lists for white and black em-
ployees and that it make future promotions, subject to the 
availability of qualified black candidates, alternately from 
each such list in a one-to-one ratio until the proportion of 
black persons in supervisory positions and in the ranks above 
patrolman substantially equalled the proportion of blacks to 
whites in the working age population of the City of Jackson.” 
App. to Pet. for Cert. 13A.

In 1976 and 1978, petitioners, who are white, filed two suits 
against the city of Jackson alleging that the city had discrimi-
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nated against them in the Police Department by hiring or promot-
ing less qualified blacks solely on the basis of their race. In sub-
stance, the complaints alleged that the “goals” established in the 
prior consent decrees were being treated as strict quotas by the 
city, and that blacks were being hired and promoted over whites 
without regard to relative qualifications. See First Amended and 
Supplemental Complaint in Civil Action No. J76-70(R) (SD Miss.), 
pp. 36-38; Complaint in Civil Action No. J78-0218(C) (SD Miss.), 
pp. 20-22. Petitioners contended that the challenged practices 
were not required by the consent decrees or, in the alternative, 
that the consent decrees were themselves illegal. As a third op-
tion, assuming respondents’ practices under the consent decrees 
were necessary to remedy the effects of the city’s past racial dis-
crimination, petitioners claimed that they themselves were now 
victims of that prior discrimination and, as such, were entitled to 
compensation.

Both suits were brought only after timely charges of discrimina-
tion had been filed with the Equal Employment Opportunity Com-
mission (EEOC), and statutory notices of the right to sue had 
been received. Jurisdiction of the District Court was invoked 
under the Fifth and Fourteenth Amendments to the Constitution, 
under Title VII of the Civil Rights Act of 1964, 42 U. S. C. 
§ 2000e-5, and under various other provisions of federal law. The 
court consolidated the two actions.

Petitioners also filed motions for leave to intervene in the con-
sent decree suits in order to challenge those decrees on their face. 
The United States opposed the motions on the grounds, among 
others, that they were untimely and asserted interests already 
adequately represented by the defendant city. The motions to 
intervene were denied. No appeal was taken.

Following a hearing, the District Court dismissed the consoli-
dated suits for lack of subject-matter jurisdiction. The court de-
termined that “[t]he practices complained of are the result of con-
sent decrees which were entered” in the prior cases, App. to Pet. 
for Cert. 12a, and, thus, that the suits constitute an impermissible 
collateral attack on the consent decrees over which a different 
court has continuing jurisdiction. The dismissal was affirmed on 
the same grounds by the Fifth Circuit, and this petition followed.

I find myself at a loss to understand the origins of the doctrine 
of “collateral attack” employed by the lower courts in this case to 
preclude a suit brought by parties who had no connection with the 
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prior litigation. Their cause of action did not even accrue until at 
least a year after the entry of the consent decrees. And their at-
tempt to intervene in those suits, more than three years after en-
try of the consent decrees, was denied as untimely.

It is a fundamental premise of preclusion law that nonparties to 
a prior action are not bound by the judgment. Sea-Land Serv-
ices, Inc. v. Gaudet, 414 U. S. 573, 593 (1974); Zenith Radio 
Corp. v. Hazeltine Research, Inc., 395 U. S. 100, 110 (1969). 
This rule can be traced to an opinion of Chief Justice Marshall in 
Davis v. Wood, 1 Wheat. 6, 8-9 (1816); it is part of our “deep- 
rooted historic tradition that everyone should have his own day in 
court.” 18 C. Wright, A. Miller, & E. Cooper, Federal Practice 
and Procedure § 4449, p. 417 (1981). Only a few Terms ago, we 
had occasion to stress that “[i]t is a violation of due process for a 
judgment to be binding on a litigant who was not a party nor a 
privy and therefore has never had an opportunity to be heard.” 
Parklane Hosiery Co. v. Shore, 439 U. S. 322, 327, n. 7 (1979).

This principle should apply with all the more force to a consent 
decree, which is little more than a contract between the parties, 
formalized by the signature of a judge. The central feature of 
any consent decree is that it is not an adjudication on the merits. 
The decree may be scrutinized by the judge for fairness prior to 
his approval, but there is no contest or decision on the merits of 
the issues underlying the lawsuit. Such a decree binds the signa-
tories, but cannot be used as a shield against all future suits by 
nonparties seeking to challenge conduct that may or may not be 
governed by the decree.

Nonparties have an independent right to an adjudication of their 
claim that a defendant’s conduct is unlawful. Suppose, for exam-
ple, that the Government sues a private corporation for alleged vi-
olations of the antitrust laws and then enters into a consent de-
cree. Surely, the existence of that decree does not preclude a 
future suit by another corporation alleging that the defendant 
company’s conduct, even if authorized by the decree, constitutes 
an antitrust violation. The nonparty has an independent right to 
bring his own private antitrust action for treble damages or in-
junctive relief. See 2 P. Areeda & D. Turner, Antitrust Law 
11330, p. 143 (1978). Similarly, if an action alleging unconstitu-
tional prison conditions results in a consent decree, a prisoner sub-
sequently harmed by prison conditions is not precluded from 
bringing suit on the mere plea that the conditions are in accord-
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ance with the consent decree. Such compliance might be relevant 
to a defense of good-faith immunity, see Pet. for Cert, in Bennett 
v. Williams, 0. T. 1982, No. 82-1704, but it would not suffice to 
block the suit altogether.

In litigation under Title VII of the Civil Rights Act of 1964 we 
have constantly stressed the importance of individual enforcement 
actions, and have shown great reluctance to find such actions pre-
cluded. Thus, in Alexander v. Gardner-Denver Co., 415 U. S. 36 
(1974), we held that an individual does not forfeit his private cause 
of action if he first pursues his grievance under the nondiscrimina-
tion clause of a collective-bargaining agreement.

“Title VII . . . specifies with precision the jurisdictional pre-
requisites that an individual must satisfy before he is entitled 
to institute a lawsuit. In the present case, these prereq-
uisites were met when petitioner (1) filed timely a charge of 
employment discrimination with the Commission, and (2) re-
ceived and acted upon the Commission’s statutory notice of 
the right to sue .... There is no suggestion in the statutory 
scheme that a prior arbitral decision either forecloses an indi-
vidual’s right to sue or divests federal courts of jurisdiction.” 
Id., at 47.

In this case, petitioners have satisfied the same prerequisites, and 
“[t]here is no suggestion in the statutory scheme that a prior [con-
sent decree to which petitioners were not parties] either forecloses 
an individual’s right to sue or divests federal courts of jurisdic-
tion.” Ibid.

In General Telephone Co. v. EEOC, 446 U. S. 318, 332 (1980), 
we held that the EEOC may seek classwide relief under Title VII 
without being certified as the class representative under Rule 23 
of the Federal Rules of Civil Procedure, even though we recog-
nized that a judgment so obtained would not “be binding upon all 
individuals with similar grievances in the class or subclasses that 
might be certified.”

“In light of the ‘general intent to accord parallel or overlap-
ping remedies against discrimination,’... we are unconvinced 
that it would be consistent with the remedial purpose of the 
statutes to bind all ‘class’ members with discrimination griev-
ances against an employer by the relief obtained under an 
EEOC judgment or settlement against the employer. This is 
especially true given the possible differences between the 
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public and private interests involved.” Id., at 333 (citing 
Alexander, supra, at 47).

We did acknowledge in that case that “where the EEOC has pre-
vailed in its action, the court may reasonably require any individ-
ual who claims under its judgment to relinguish his right to bring 
a separate private action.” 446 U. S., at 333 (emphasis added). 
But we were unwilling to bind a class member to a prior judgment 
when that class member decides to forgo the available class relief 
because he thinks he can obtain better relief in a private action. 
It certainly seems to follow that we would not preclude someone 
who was not a party to the prior action from bringing a private 
enforcement suit.

Finally, just last Term, in W. R. Grace & Co. v. Rubber Work-
ers, 461 U. S. 757 (1983), we held that a union, which declined to 
participate in conciliation between the EEOC and a private cor-
poration, could subsequently challenge layoffs made pursuant to 
the conciliation agreement as in violation of the seniority provi-
sions of its collective-bargaining agreement with the corporation. 
The unanimous Court was unmoved by the Company’s claim that 
such suits would subject it to conflicting obligations. “The di-
lemma,” we stressed, “was of the Company’s own making.” Id., 
at 767. The Company was attempting, by hiding behind the con-
ciliation agreement, “to shift the loss to its male employees, who 
shared no responsibility for the sex discrimination.” Id., at 770.

In sum, I see no justification, either in general principles of pre-
clusion or the particular policies implicated in Title VII suits, for 
the District Court’s refusal to take jurisdiction over this case. 
Accordingly, I would grant certiorari to review the judgment of 
the Court of Appeals for the Fifth Circuit.

No. 82-1633. Hospital  Building  Co . v . Truste es  of  Rex  
Hosp ital  et  al . C. A. 4th Cir. Motion of Federation of Amer-
ican Hospitals for leave to file a brief as amicus curiae granted. 
Certiorari denied. Justice  Brennan  and Justice  White  would 
grant certiorari. Reported below: 691 F. 2d 678.

No. 82-6498. Banks  v . Texas . Ct. Crim. App. Tex. Certio-
rari denied. Reported below: 643 S. W. 2d 129.

Justice  Brennan , dissenting.
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 



ORDERS 905

904 Marsh al l , J., dissenting

and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227 (1976), I would vacate the death sentence in this case.

Justi ce  Marsh all , dissenting.
Adhering to my view that the death penalty is under all circum-

stances cruel and unusual punishment forbidden by the Eighth and 
Fourteenth Amendments, I would vacate the judgment of the 
Texas Court of Criminal Appeals insofar as it left undisturbed the 
death sentence imposed in this case. Gregg n . Georgia, 428 U. S. 
153, 231 (1976) (Marshall , J., dissenting). However, even if I 
believed that the death penalty could be imposed under certain 
circumstances, I would grant certiorari and vacate the death sen-
tence imposed here because the holding below is inconsistent with 
this Court’s decision in Witherspoon v. Illinois, 391 U. S. 510 
(1968).

In Witherspoon v. Illinois, this Court held that in a case in 
which the State seeks the death penalty, members of the venire 
cannot be excluded for cause simply because they voice general 
objections to the death penalty or express moral or religious scru-
ples against its infliction. The only members of the venire who 
can properly be excluded for cause based upon their attitude to-
ward the death penalty are those who make “unmistakably clear 
(1) that they would automatically vote against the imposition of 
capital punishment without regard to any evidence that might be 
developed at the trial of the case before them, or (2) that their at-
titude toward the death penalty would prevent them from making 
an impartial decision as to the defendant’s guilt.” Id., at 522, 
n. 21 (emphasis in original). This Court has noted that the logic 
of Witherspoon would invalidate the exclusion for cause of mem-
bers of a venire who indicate that there are some kinds of cases in 
which they would refuse to recommend capital punishment. Ibid. 
This Court has also noted that the logic of Witherspoon would 
invalidate the exclusion for cause of prospective jurors in the 
penalty phase of a capital trial simply because such jurors aver 
frankly that while they will honestly find facts and answer in-
terrogatories based on their findings, the prospect of the death 
penalty may affect their honest judgment of the facts or what they 
may deem to be a reasonable doubt. Adams v. Texas, 448 U. S. 
38, 50 (1980).

At petitioner’s trial, the judge excluded several members of the 
venire on the ground that their opposition to the death penalty 
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was so irrevocable, automatic, and unbending that they could 
properly be excused under the Witherspoon standard. The 
record indicates, however, that the trial court and the Texas 
Court of Criminal Appeals, which affirmed the trial court’s imposi-
tion of the death penalty, committed clear error in the application 
of the Witherspoon standard.

The Texas Court of Criminal Appeals justified the exclusion of 
one prospective juror by reference to a single exchange between 
this juror and the prosecuting attorney:

“‘Q. Is this feeling on your part so firm that you would 
automatically vote against the death penalty, regardless of 
what the facts of the case might be?

‘“A. Yes, sir.’” Banks v. State, 643 S. W. 2d 129, 133
(1982).

This one exchange, however, is part of a complicated colloquy 
the ambiguous character of which is hidden by the Texas court’s 
selective quotation. Certain responses of the potential juror in 
question indicate that she was apprehensive about the prospect of 
serving on a jury in a capital case and was, in general, strongly 
opposed to capital punishment. Other responses indicate, how-
ever, that this juror was not so unalterably opposed to the death 
penalty that she would either automatically vote against the impo-
sition of capital punishment without regard to the evidence devel-
oped at trial or allow her general attitude toward the death pen-
alty to prevent her from making an impartial decision as to the 
defendant’s guilt.*  For example, the excluded member of the 

*Under Texas law, upon a finding that a defendant is guilty of a capital 
offense, the court conducts a separate sentencing procedure to determine 
whether the defendant shall be sentenced to death or to life imprisonment. 
At this proceeding, the State and the defendant are permitted to present evi-
dence in support of arguments for and against a sentence of death. At the 
conclusion of these presentations, the court submits to the jury three ques-
tions: (1) whether the conduct of the defendant that caused the death of the 
deceased was committed deliberately and with the reasonable expectation that 
the death of the deceased or another would result; (2) whether there is a prob-
ability that the defendant would commit criminal acts of violence that would 
constitute a continuing threat to society; and (3) if raised by the evidence, 
whether the conduct of the defendant in killing the deceased was unreasonable 
in response to the provocation, if any, by the deceased. If the jury finds that 
the State has proved beyond a reasonable doubt that the answer to each of 
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venire stated the following in a colloquy with the petitioner’s 
attorney:

“Q. [L]et me ask you if selected as a juror, would you fol-
low the court’s instructions and answer the questions from the 
evidence that you heard?

“A. I sure would, to the best of my ability.
“Q. All right, and then you would let the law take its 

course. Then the Judge and his job come into play after you 
answer questions. Would you do that.

“A. Right; I sure would.
“Q. All right, and regardless of the death penalty or life 

sentence, you would answer—you would follow the Judge’s in-
structions to you, would you not?

“A. Well, I would feel like I had to, you know.
“Q. All right, and you would answer any questions asked of 

you from the evidence that you heard in this trial. Would 
you do that?

“A. Yes, sir.
“Q. I submit, Your Honor, she is qualified.” Pet. for 

Cert. 4-5.
Indeed, the question and answer sequence immediately prior to 

this potential juror’s exclusion by the trial judge shows that she 
expressed a positive conviction that she was willing to set aside 
her personal antipathy toward capital punishment and find facts 
solely on the basis of evidence presented at trial.

“‘Q. Mrs. Rogers, being a conscientious citizen of our 
county, you would, if chosen as a juror in this case or any case 
follow the judge’s instructions, and you would answer any 
questions that the judge gives you from the evidence that you 
heard in the courtroom, wouldn’t you?

“‘A. I certainly would.’” 643 S. W. 2d, at 135.
These statements clearly indicate that the trial court plainly 

erred in excluding this potential juror. If a member of the venire 
is mistakenly excluded, any subsequently imposed death sentence 

the three questions is “yes,” the court imposes the death sentence. If the 
jury finds that the answer to any question is “no,” the court imposes a sen-
tence of life imprisonment. See Tex. Code Crim. Proc. Ann., Art. 37.071 
(Vernon 1981 and Supp. 1982-1983).
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cannot be allowed to stand. See, e. g., Davis v. Georgia 429 
U. S. 122 (1976) (per curiam). This Court should review this 
case in order to enforce the standards established by Witherspoon 
and Adams. I therefore dissent from the denial of certiorari.

No. 82-6973. Linds ey  v . Louis iana . Sup. Ct. La.;
No. 82-6979. La Rette  v . Mis sour i . Sup. Ct. Mo.;
No. 83-5077. Smit h  v . Mis sour i . Sup. Ct. Mo.;
No. 83-5124. Hopki nson  v . Wyoming . Sup. Ct. Wyo.;
No. 83-5146. Craig  et  al . v . North  Carol ina . Sup. Ct. 

N. C.; and
No. 83-5366. James  v . Louisi ana . Sup. Ct. La. Certiorari 

denied. Reported below: No. 82-6973, 428 So. 2d 420; No.
82- 6979, 648 S. W. 2d 96; No. 83-5077, 649 S. W. 2d 417; No.
83- 5124, 664 P. 2d 43; No. 83-5146, 308 N. C. 446, 302 S. E. 2d 
740; No. 83-5366, 431 So. 2d 399.

Justi ce  Brenna n  and Justi ce  Marsh all , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 82-7013. Smith  v . Unite d State s . C. A. 7th Cir. 
Certiorari denied. Justice  Brennan  and Justice  Marsh all  
would grant certiorari. Reported below: 714 F. 2d 145.

No. 83-222. Borman ’s  Inc . v . Allied  Supermarkets , Inc . 
C. A. 6th Cir. Motion of Creditors’ Committee of Allied Super-
markets, Inc., for leave to intervene as a party respondent 
denied. Alternative request to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 706 F. 2d 187.

No. 83-308. Kelly  v . Unite d  State s . C. A. D. C. Cir. 
Motion of petitioner to defer consideration of the petition for writ 
of certiorari denied. Certiorari denied. Reported below: 228 
U. S. App. D. C. 55, 707 F. 2d 1460.

No. 83-5231. Duckett  v . Raines , Warden , et  al . C. A. 
9th Cir. Certiorari denied. Just ice  O’Connor  took no part in 
the consideration or decision of this petition. Reported below: 
709 F. 2d 1515.
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Rehearing Denied
No. 82-1398. M/V POLLUX et  al . v. Goodpas ture , Inc ., 

460 U. S. 1084. Petition for rehearing denied.
No. 81-523. Container  Corpo ratio n  of  America  v . Fran -

chise  Tax  Board , 463 U. S. 159. Petition for rehearing denied. 
Justi ce  Stev ens  took no part in the consideration or decision of 
this petition.

October  13, 1983
Dismissal Under Rule 53

No. 82-1959. Arnold  Indus trie s , Inc ., et  al . v . Stick ler .
C. A. 10th Cir. Certiorari dismissed under this Court’s Rule 53.

October  17, 1983
Dismissal Under Rule 53

No. 83-468. Burlington  Northern  Railroad  Co . v . 
United  States  et  al . C. A. D. C. Cir. Certiorari dismissed 
under this Court’s Rule 53. Reported below: 227 U. S. App.
D. C. 164, 704 F. 2d 1293.
Affirmed on Appeal

No. 82-1493. Healy  et  al . v . United  States  Brewe rs  
Ass n ., Inc ., et  al . Affirmed on appeal from C. A. 2d Cir. 
Justi ce  White , Justice  Rehnquis t , and Justice  O’Connor  
would note probable jurisdiction and set case for oral argument. 
Justi ce  Powe ll  took no part in the consideration or decision of 
this case. Reported below: 692 F. 2d 275.
Appeals Dismissed

No. 82-6798. Auclair  v . Wyomi ng . Appeal from Sup. Ct. 
Wyo. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 660 P. 2d 1156.

No. 83-292. Cloone y  v . Town  of  Harris ville . Appeal 
from C. A. 1st Cir. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.

No. 83-302. Avedis ian  v . May  et  al . Appeal from C. A. 
4th Cir. dismissed for want of jurisdiction. Treating the papers 
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whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: 707 F. 2d 504.

No. 83-341. Pearson  v . Ohio . Appeal from Ct. App. Ohio, 
Cuyahoga County, dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.

No. 83-374. Logan  v . Suprem e  Court  of  Iowa  et  al . Ap-
peal from Sup. Ct. Iowa dismissed for want of substantial federal 
question.

No. 83-5320. Fullmer  v . Utah . Appeal from Sup. Ct. Utah 
dismissed for want of substantial federal question. Reported 
below: 665 P. 2d 1280.

Miscellaneous Orders
No. D-332. In  re  Disb arment  of  Pars ons . Disbarment 

entered. [For earlier order herein, see 460 U. S. 1078.]

No. D-333. In  re  Dis barment  of  Baxte r . Disbarment en-
tered. [For earlier order herein, see 461 U. S. 902.]

No. D-335. In  re  Disb arment  of  Huber . Disbarment en-
tered. [For earlier order herein, see 461 U. S. 902.]

No. D-336. In  re  Disb arment  of  Mc Lean . Disbarment en-
tered. [For earlier order herein, see 461 U. S. 902.]

No. D-337. In  re  Disbarme nt  of  Vandoren . Disbarment 
entered. [For earlier order herein, see 461 U. S. 903.]

No. D-338. In  re  Disb arment  of  Colli ns . Disbarment en-
tered. [For earlier order herein, see 461 U. S. 922.]

No. D-340. In  re  Disb arment  of  Long . Disbarment en-
tered. [For earlier order herein, see 461 U. S. 922.]

No. D-341. In  re  Disbarme nt  of  Scacchett i. Disbarment 
entered. [For earlier order herein, see 461 U. S. 940.]

No. D-342. In  re  Disb arment  of  Baker . Disbarment en-
tered. [For earlier order herein, see 461 U. S. 941.]

No. D-344. In  re  Dis barment  of  Stroh . Disbarment en-
tered. [For earlier order herein, see 461 U. S. 941.]
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No. D-346. In  re  Disb arment  of  Hollings worth . Dis-
barment entered. [For earlier order herein, see 461 U. S. 953.]

No. D-347. In  re  Dis barment  of  Rocap . Disbarment en-
tered. [For earlier order herein, see 461 U. S. 953.]

No. D-365. In  re  Disb arment  of  Rayburn . It is ordered 
that Harry Newton Raybum, Jr., of Jackson, Miss., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-366. In  re  Dis barment  of  Mc Murray . It is or-
dered that Joseph C. McMurray, of Juneau, Alaska, be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-367. In  re  Dis barment  of  Treube r . It is ordered 
that William F. Treuber, of Smithtown, N. Y., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-368. In  re  Dis barment  of  Glass chroeder . It is 
ordered that Allan F. Glasschroeder, of Milwaukee, Wis., be sus-
pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-369. In  re  Dis barment  of  Cantagallo . It is or-
dered that Phillip John Cantagallo, of Ashtabula, Ohio, be sus-
pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-370. In  re  Dis barment  of  Goldf arb . It is ordered 
that Carl Goldfarb, of Charlotte, N. C., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-371. In  re  Dis barment  of  Jones . It is ordered that 
Harold B. Jones, of Midland, Tex., be suspended from the practice 
of law in this Court and that a rule issue, returnable within 40 
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days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. D-372. In  re  Disb arment  of  Chagra . It is ordered 
that Joseph Salim Chagra, of El Paso, Tex., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 82-818. Nation al  Labor  Relat ions  Board  v . Bildi sco  
& Bildis co , Debtor -In -Poss es sion , et  al .; and

No. 82-852. Local  408, Intern atio nal  Brotherhoo d  of  
Teams ters , Chauf feu rs , Warehouse men  & Help ers  of  
America  v . National  Labor  Relat ions  Board  et  al . C. A. 
3d Cir. [Certiorari granted, 459 U. S. 1145.] Motion of Ameri-
can Federation of Labor and Congress of Industrial Organizations 
for leave to file a supplemental brief as amicus curiae denied.

No. 82-945. Sure -Tan , Inc ., et  al . v . National  Labor  Re -
lati ons  Board . C. A. 7th Cir. [Certiorari granted, 460 U. S. 
1021.] Motion of Mexican American Legal Defense and Educa-
tional Fund, Inc., et al. for leave to file a brief as amici curiae 
granted.

No. 83-507. Carp enters  Pensi on  Trust  for  Souther n  
Calif ornia  v . Shelter  Frami ng  Corp , et  al . C. A. 9th Cir. 
Motion of petitioner to defer consideration in Nos. 83-245 and 
83-291, infra, or in the alternative, to expedite consideration of 
the petition for writ of certiorari in No. 83-507 denied.
Probable Jurisdiction Noted

No. 82-1577. Michi gan  Canners  & Freezers  Assn ., Inc ., 
et  al . v. Agricu ltural  Marketing  and  Bargaining  Board  
et  al . Appeal from Sup. Ct. Mich. Probable jurisdiction noted. 
Reported below: 416 Mich. 706, 332 N. W. 2d 134.

No. 83-245. Pensi on  Benefi t  Guaranty  Corpo ration  v . 
R. A. Gray  & Co.; and

No. 83-291. Oregon -Washington  Carpe nte rs -Empl oyers  
Pension  Trust  Fund  v . R. A. Gray  & Co. Appeals from C. A. 
9th Cir. Motion of G & R Roofing Co. for leave to file a brief as 
amicus curiae in No. 83-245 granted. Probable jurisdiction 
noted, cases consolidated, and a total of one hour allotted for oral 
argument. Reported below: 705 F. 2d 1502.
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Certiorari Granted
No. 82-1734. Palmore  v . Sidot i. Dist. Ct. App. Fla., 2d 

Dist. Certiorari granted. Reported below: 426 So. 2d 34.
No. 82-1994. Kirby  Forest  Indust ries , Inc . v . United  

States . C. A. 5th Cir. Certiorari granted. Reported below: 
696 F. 2d 351.

No. 82-2042. Wes tinghous e  Elect ric  Corp . v . Vaughn  et  
al . C. A. 8th Cir. Certiorari granted. Reported below: 702 F. 
2d 137.

No. 82-2056. Escond ido  Mutual  Water  Co . et  al . v . La  
Jolla  Band  of  Miss ion  Indians  et  al . C. A. 9th Cir. Certio-
rari granted. Reported below: 692 F. 2d 1223 and 701 F. 2d 826.

No. 83-271. Nation al  Collegia te  Athl eti c Ass n . v . 
Board  of  Regents  of  the  Univer si ty  of  Oklahoma  et  al . 
C. A. 10th Cir. Certiorari granted. Reported below: 707 F. 2d 
1147.

No. 83-95. Patton  et  al . v . Yount . C. A. 3d Cir. Motion 
of respondent for leave to proceed in forma pauperis and certio-
rari granted. Reported below: 710 F. 2d 956.

No. 83-128. United  States  v . Gouveia  et  al . C. A. 9th 
Cir. Motions of respondents Robert Ramirez, Philip Segura, 
Robert E. Mills, and Raymond Pierce for leave to proceed in 
forma pauperis granted. Certiorari granted. Reported below: 
704 F. 2d 1116.

No. 82-6840. James  v . Kentucky . Sup. Ct. Ky. Motion of 
petitioner for leave to proceed in forma pauperis and certiorari 
granted. Reported below: 647 S. W. 2d 794.
Certiorari Denied. (See also Nos. 82-6798, 83-292, 83-302, and 

83-341, supra.)
No. 82-1678. Fulton  et  al . v . Plumbe rs  & Steam fit ters , 

Local  598, et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 695 F. 2d 402.

No. 82-1911. Gibson  v . South  Carol ina . Sup. Ct. S. C. 
Certiorari denied.

No. 82-1976. Alabam a  v . Mc Crary . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 429 So. 2d 1121.
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No. 82-2019. Weech  et  al . v . United  State s . C. A. 11th 
Cir. Certiorari denied. Reported below: 701 F. 2d 188.

No. 82-2100. Behrend  et  al . v . Government  National  
Mortgage  Ass n , et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 707 F. 2d 1399.

No. 82-6789. Jones  v . J ago , Superi ntende nt , London  
Correctional  Institute . C. A. 6th Cir. Certiorari denied. 
Reported below: 701 F. 2d 45.

No. 82-6797. Bloch  v . Ambach , Commi ssi oner  of  Educa -
tion  of  New  York . C. A. 2d Cir. Certiorari denied. Re-
ported below: 729 F. 2d 1443.

No. 82-6811. Pirolli  v. Flori da . Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 427 So. 2d 755.

No. 82-6903. Latner  v . Unit ed  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 702 F. 2d 947.

No. 82-6919. Wayne  v . Raines , Adminis trat or , Arizona  
Corre cti onal  Train ing  Center -Tucson , et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 690 F. 2d 685.

No. 82-6920. Snead  v . United  States . Ct. App. D. C. 
Certiorari denied.

No. 82-6975. Rodríguez  v . Wisc onsin . Ct. App. Wis. 
Certiorari denied. Reported below: 111 Wis. 2d 701, 332 N. W. 
2d 312.

No. 83-86. S. E. Nichols  of  Ohio , Inc . v . National  Labor  
Relat ions  Board . C. A. 6th Cir. Certiorari denied. Re-
ported below: 704 F. 2d 921.

No. 83-114. Galvan  et  al . v . United  State s ; and
No. 83-123. Jamardo  v . United  State s . C. A. 11th Cir. 

Certiorari denied. Reported below: 702 F. 2d 1315.
No. 83-120. New  York  Racing  Ass n ., Inc . v . National  

Labor  Relati ons  Board  et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 708 F. 2d 46.

No. 83-129. Hollow ay  et  al . v . Valley  et  al .; and
No. 83-289. Rapide s  Paris h  School  Board  et  al . v . Nal -

ley  et  al . C. A. 5th Cir. Certiorari denied. Reported below: 
702 F. 2d 1221.
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No. 82-2017. Martin  v . Mitche ll , Warden , et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 707 F. 2d 508.

No. 83-132. Struthers  Patent  Corp , et  al . v . Nest le  
Co., Inc . C. A. 3d Cir. Certiorari denied. Reported below: 
709 F. 2d 1495.

No. 83-136. Lake  Erie  Alli ance  for  the  Protection  of  
the  Coastal  Corridor , Inc ., et  al . v . Unite d  States  Army  
Corp s  of  Engineer s  et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 707 F. 2d 1392.

No. 83-137. Berlitz  Schools  of  Languages  of  America , 
Inc . v. Bartelt  et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 698 F. 2d 1003.

No. 83-195. Delta  Farms  Reclam ation  Distr ict  No . 2028 
v. Supe rior  Court  of  the  County  of  San  Joaquin  (Fernan -
dez  et  al ., Real  Parti es  in  Interest ). Sup. Ct. Cal. Cer-
tiorari denied. Reported below: 33 Cal. 3d 699, 660 P. 2d 1168.

No. 83-201. Weiss  v . United  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 714 F. 2d 126.

No. 83-213. New  York  State  Assoc iation  for  Retarded  
Child ren , Inc ., et  al . v . Carey , Governor  of  New  York , et  
al . C. A. 2d Cir. Certiorari denied. Reported below: 706 F. 
2d 956.

No. 83-225. Van  Emmer ik  v . Montan a  Dakota  Utiliti es  
Co. ET AL. Sup. Ct. S. D. Certiorari denied. Reported below: 
332 N. W. 2d 279.

No. 83-255. Benso n  et  al . v . Massachusetts . Sup. Jud. 
Ct. Mass. Certiorari denied. Reported below: 389 Mass. 473, 
451 N. E. 2d 118.

No. 83-259. Easter n  Air  Lines , Inc . v . Atlant ic  Rich -
fi eld  Co. Temp. Emerg. Ct. App. Certiorari denied. Re-
ported below: 712 F. 2d 1402.

No. 83-265. Chaf fee  v . Unit ed  State s . C. A. 1st Cir. 
Certiorari denied.

No. 83-273. Galardo , dba  Term  Con  Elect ronics , et  al . 
v. AMP Inc . et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 709 F. 2d 1515.
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No. 83-285. Kelly  v . Unite d  State s ; and
No. 83-5296. Kelly  v . Unite d  State s . C. A. 3d Cir. Cer-

tiorari denied. Reported below: 708 F. 2d 121.
No. 83-288. Blanck  v . Mc Keen  et  al . C. A. 4th Cir. 

Certiorari denied. Reported below: 707 F. 2d 817.
No. 83-290. Ivy  v . Natchi toche s  Parish  School  Board  et  

al . Ct. App. La., 3d Cir. Certiorari denied. Reported below: 
428 So. 2d 1332.

No. 83-294. Linds ey  v . Kell y , Super intendent  of  the  
Chicag o  Park  Distri ct , et  al . C. A. 7th Cir. Certiorari 
denied. Reported below: 714 F. 2d 149.

No. 83-301. Alaska  Lumber  & Pulp  Co ., Inc . v . Reid  
Brothers  Logging  Co .; and

No. 83-307. Ketchi kan  Pulp  Co . v . Reid  Brothers  Log -
ging  Co. C. A. 9th Cir. Certiorari denied. Reported below: 
699 F. 2d 1292.

No. 83-339. Provoda  v . Belen  Board  of  Educati on , dba  
Belen  Consoli dated  Schools , et  al . C. A. 10th Cir. Cer-
tiorari denied.

No. 83-363. Conne ctic ut  v . Ubaldi . Sup. Ct. Conn. Cer-
tiorari denied. Reported below: 190 Conn. 559, 462 A. 2d 1001.

No. 83-376. Yalkowsky  et  al . v . Shedler  et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 742 F. 2d 1441.

No. 83-433. Yalkowsky  v . Neale  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 742 F. 2d 1441.

No. 83-470. Radue  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 707 F. 2d 493.

No. 83-471. Cruz  v . United  State s . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 709 F. 2d 713.

No. 83-481. Thomps on  v . Hedrick  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 711 F. 2d 1059.

No. 83-5026. Jackson  v . Butterw orth , Sheriff  of  
Broward  County , Florida . C. A. 11th Cir. Certiorari 
denied.



ORDERS 917

464 U. S. October 17, 1983

No. 83-5028. Leycock  v . Government  of  the  Virgi n  Is -
lands . C. A. 3d Cir. Certiorari denied. Reported below: 709 
F. 2d 1491.

No. 83-5054. Maxcy  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 710 F. 2d 838.

No. 83-5060. Abbot t  v . Adan , Individually , and  as  Ad -
mini st ratrix  of  the  Estate  of  Adan . App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 93 
App. Div. 2d 1007, 462 N. Y. S. 2d 734.

No. 83-5062. Johns on  v . Hubbard  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 698 F. 2d 286.

No. 83-5079. Henry  v . Ohio . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied.

No. 83-5149. Hagler  v . Unit ed  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 709 F. 2d 578.

No. 83-5160. Zboins ki  v . Illinoi s . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 111 Ill. App. 3d 1162, 455 
N. E. 2d 574.

No. 83-5163. Weeks  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 702 F. 2d 1341.

No. 83-5169. Atencia  v . Illino is . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 113 Ill. App. 3d 247, 446 
N. E. 2d 1243.

No. 83-5170. Apri l  v . Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 112 Ill. App. 3d 1158, 456 
N. E. 2d 370.

No. 83-5173. Tejeda -Gallegos  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 711 F. 2d 1067.

No. 83-5181. Booke r  v . United  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 706 F. 2d 860.

No. 83-5206. Ljubas  v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 706 F. 2d 42.
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No. 83-5300. Paris ie  v . Greer , Warden , Menar d  Corre c -
tional  Center . C. A. 7th Cir. Certiorari denied. Reported 
below: 705 F. 2d 882.

No. 83-5303. Harvey  v . Pincus  et  al . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 716 F. 2d 890.

No. 83-5314. Thoma s v . Cox , Warden . C. A. 4th Cir. 
Certiorari denied. Reported below: 708 F. 2d 132.

No. 83-5319. Egger  v . Philli ps . C. A. 7th Cir. Certiorari 
denied. Reported below: 710 F. 2d 292.

No. 83-5346. Kodadek  v . Unit ed  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 720 F. 2d 668.

No. 83-5350. Smith  v . North  Carol ina . C. A. 4th Cir. 
Certiorari denied. Reported below: 711 F. 2d 1051.

No. 83-5362. Bonne r  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 712 F. 2d 1418.

No. 83-5378. Walker  v. Dugger , Superi ntendent , Flor -
ida  State  Pris on , et  al . Sup. Ct. Fla. Certiorairi denied. 
Reported below: 436 So. 2d 101.

No. 83-5391. Heis e v . Unite d State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 709 F. 2d 449.

No. 83-5398. Flemm ings  v . New  Jersey . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 83-5421. Fowler  v . Alabama . Sup. Ct. Ala. Certio-
rari denied. Reported below: 436 So. 2d 28.

No. 83-5423. Gree r  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied.

No. 83-5427. Berick  v . Unit ed  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 710 F. 2d 1035.

No. 83-5435. Hernandez  v . Unite d  State s . C. A. 11th 
Cir. Certiorari denied. Reported below: 697 F. 2d 1093.

No. 83-5462. Hardi n  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 710 F. 2d 1231.
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No. 82-1718. Randall  Book  Corp . v . Maryland . Ct. Sp. 
App. Md. Certiorari denied. Reported below: 53 Md. App. 30, 
452 A. 2d 187.

Justice  Brennan , with whom Justice  Marshall  joins, 
dissenting.

Petitioner was charged with violating Md. Ann. Code, Art. 27, 
§416D (1982), which makes a person or firm guilty of a mis-
demeanor “if it knowingly displays for advertising purposes any 
picture, photograph, drawing, sculpture or other visual represen-
tation or image of a person or portion of the human body that de-
picts sadomasochistic abuse, sexual conduct or sexual excitement, 
or any verbal description or narrative account of these activities 
or items.” The Circuit Court for Baltimore County dismissed the 
charges, concluding that the statute was unconstitutionally vague 
and overbroad.

On the State’s appeal, the Maryland Court of Special Appeals 
reversed. 53 Md. App. 30, 452 A. 2d 187 (1982). The court, re-
lying on Smiley v. State, 294 Md. 461, 450 A. 2d 909 (1982), con-
cluded that the statute is constitutional and remanded to the trial 
court for further proceedings. In Smiley, the Maryland Court of 
Appeals construed the statute to prohibit only “obscene material,” 
which this Court has held is unprotected by the First Amend-
ment. See Miller v. California, 413 U. S. 15, 23 (1973).

In my view, the statute is unconstitutional on its face, notwith-
standing the state court’s limiting construction. I continue to be-
lieve that “at least in the absence of distribution to juveniles or ob-
trusive exposure to unconsenting adults, the First and Fourteenth 
Amendments prohibit the State and Federal Governments from 
attempting wholly to suppress sexually oriented materials on the 
basis of their allegedly ‘obscene’ contents.” Paris Adult Theatre 
I v. Slaton, 413 U. S. 49, 113 (1973) (Brennan , J., dissenting). 
See also New York v. Ferber, 458 U. S. 747, 775-777 (1982) 
(Brennan , J., concurring in judgment).

Since a criminal trial of petitioner under this statute will in my 
view violate the Constitution of the United States, it is clear that 
“identifiable . . . constitutional polic[y]” will be “undermined by 
the continuation of the litigation in the state courts.” See Flynt 
v. Ohio, 451 U. S. 619, 623 (1981) (Stewart, J., dissenting); id., 
at 623-624 (Stevens , J., dissenting). Accordingly, the decision 
below is final within the meaning of 28 U. S. C. § 1257, and we 
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have jurisdiction to review it. Cox Broadcasting Corp. v. Cohn, 
420 U. S. 469, 483 (1975).

I would therefore grant certiorari, vacate the judgment of the 
Court of Special Appeals, and reinstate the dismissal of the 
indictment.

No. 82-2091. Moody  v . Meyers  et  al . C. A. 5th Cir. Mo-
tions of Washington Legal Foundation, American Conservative 
Union et al., and Citizens Economic Foundation for leave to file 
briefs as amici curiae granted. Certiorari denied. Reported 
below: 693 F. 2d 1196.

No. 82-6913. Jones  v . Illinois . Sup. Ct. Ill. Certiorari 
denied. Reported below: 94 Ill. 2d 275, 447 N. E. 2d 161.

Justice  Brennan , dissenting.
Adhering to my view that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227 (1976), I would vacate the death sentence in this case.

Justi ce  Marshall , dissenting.
Adhering to my view that the death penalty is under all circum-

stances cruel and unusual punishment forbidden by the Eighth and 
Fourteenth Amendments, I would vacate the judgment of the 
Supreme Court of Illinois insofar as it left undisturbed the death 
sentence imposed in this case. Gregg v. Georgia, 428 U. S. 153, 
231 (1976) (Marshall , J., dissenting). However, even if I be-
lieved that the death penalty could be imposed constitutionally 
under certain circumstances, I would grant certiorari and vacate 
the death sentence imposed here.

Given the wording of the Illinois death penalty statute and the 
trial court’s instructions in this case, I am not convinced that peti-
tioner’s sentencing jury balanced mitigating factors and aggravat-
ing circumstances in the manner required by this Court in Lockett 
v. Ohio, 438 U. S. 586 (1978), and Eddings v. Oklahoma, 455 
U. S. 104 (1982). Under the Illinois statute, once a sentencing 
jury finds a statutorily defined aggravating factor to exist, the 
jury proceeds to consider aggravating and mitigating factors. “If 
the jury determines unanimously that there are no mitigating fac-
tors sufficient to preclude the imposition of the death sentence, 
the court shall sentence the defendant to death.” Ill. Rev. Stat., 
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ch. 38, t 9-l(g) (Supp. 1982). At the sentencing trial in this case, 
the trial judge instructed the jury on how to evaluate mitigating 
evidence: “‘[Y]ou go out and determine whether or not this evi-
dence has taken away the [aggravating] factors, mitigated the fac-
tors so that you might say no, we don’t want to vote for the death 
penalty.’” See People v. Jones, 94 Ill. 2d 275, 302, 447 N. E. 2d 
161, 174 (1982) (Simon, J., concurring in part and dissenting in 
part). Notwithstanding other portions of the trial court’s instruc-
tions, this instruction coupled with the Illinois statute’s ambiguous 
reference to “precluding] the imposition of the death sentence” 
may well have led the sentencing jury to conduct its deliberation 
under the assumption that petitioner had the burden of proving 
that the death penalty was inappropriate in his particular case. 
Since I do not understand this Court’s precedents to permit 
the placing of such a burden on a defendant, I would grant the 
petition.

No. 83-284. Moon  et  al . v . Hyosun g  Ameri ca , Inc . C. A. 
9th Cir. Motion of respondent for damages denied. Certiorari 
denied.

No. 83-5053. Petrella  v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 707 F. 2d 64.

Justi ce  White , with whom Justice  Blackmun  joins, 
dissenting.

Petitioner was admitted to the United States in 1978 and 
obtained a 1-year trainee visa. Upon expiration of his visa, he 
failed to depart voluntarily and, after protracted deportation pro-
ceedings, was deported to Italy. Approximately one month later, 
petitioner attempted to cross the border at Highgate Springs, Vt. 
He was arrested and charged with violating 8 U. S. C. §1326, 
which proscribes unauthorized entry or attempted entry into this 
country by one who “has been arrested and deported or excluded 
and deported.”

Prior to trial, petitioner moved to dismiss the indictment on the 
ground that the earlier deportation proceedings had denied him 
due process. The District Court refused to review the earlier 
proceedings and denied the motion. Petitioner was found guilty 
by a jury and sentenced to a term of imprisonment of one year, all 
but 30 days of which was suspended. On appeal, the Court of 
Appeals for the Second Circuit affirmed petitioner’s conviction, 
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holding that Congress did not intend to allow collateral attacks on 
deportation orders in § 1326 prosecutions. 707 F. 2d 64 (1983).

The question presented in this petition is unresolved. In 
United States v. Spector, 343 U. S. 169 (1952), the Court ex-
pressly reserved decision on this precise issue because it had not 
been raised in the proceedings below. Moreover, as the Court of 
Appeals in this case noted, the Courts of Appeals that have ad-
dressed the question of the permissibility of collateral attack are 
divided. 707 F. 2d., at 65. Arguably supporting petitioner’s po-
sition that collateral attack is permitted are: United States v. 
Rangel-Gonzales, 617 F. 2d 529, 530 (CA9 1980) (“deportations 
are subject to collateral attack”); United States v. Bowles, 331 
F. 2d 742, 750 (CA3 1964) (deportation order may be attacked 
on ground that there is “no basis in fact for the Board’s conclusion 
in respect to deportability” or there is “no warrant in law” for 
issuance of order). Arguably supporting the Government’s posi-
tion that collateral attack is not permitted are: United States v. 
De La Cruz-Sepulveda, 656 F. 2d 1129, 1131 (CA5 1981) (“a de-
fendant cannot collaterally attack the original deportation order”); 
Arriaga-Ramirez v. United States, 325 F. 2d 857, 859 (CA10 1963) 
(“a deportation cannot be collaterally attacked in a prosecution 
under 8 U. S. C. § 1326”). As a further reflection of the uncer-
tainty in this area, both parties to this proceeding rely on United 
States v. Rosal-Aguilar, 652 F. 2d 721, 723 (CA7 1981) (agrees 
that collateral attacks are barred, but accepts the proposition that 
the Government must prove the underlying deportation to have 
been “based on a valid legal predicate and obtained according to 
law”).

The issue presented in this case is one of considerable impor-
tance to the consistent enforcement of this Nation’s immigration 
laws. Accordingly, I would grant the petition to resolve the issue 
left open in United States v. Spector.

No. 83-5209. Booke r  v . Wainwright , Secretary , Florida  
Departme nt  of  Correc tions . C. A. 11th Cir.; and

No. 83-5267. Sulli van  v . Wainw righ t , Secre tary , Flor -
ida  Departme nt  of  Correc tions . C. A. 11th Cir. Certiorari 
denied. Reported below: No. 83-5209, 703 F. 2d 1251; No. 
83-5267, 695 F. 2d 1306.

Justice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
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and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

October  31, 1983

Appeals Dismissed
No. 82-6768. Finn ey  v . Michi gan  Department  of  Social  

Services . Appeal from Sup. Ct. Mich, dismissed for want of 
substantial federal question. Reported below: 415 Mich. 512, 330 
N. W. 2d 33.

No. 83-140. Pitts burg  & Midway  Coal  Mining  Co . v . Rev -
enue  Divis ion , Taxation  and  Revenue  Department  of  New  
Mexico . Appeal from Ct. App. N. M. dismissed for want of sub-
stantial federal question. Reported below: 99 N. M. 545, 660 P. 
2d 1027.

No. 83-366. Penobsco t  Nation  v . Stil phen , Commis -
sioner , Depa rtme nt  of  Public  Safe ty  of  Maine , et  al . 
Appeal from Sup. Jud. Ct. Me. dismissed for want of substantial 
federal question. Reported below: 461 A. 2d 478.

No. 83-333. C.P. Chemical  Co ., Inc . v . Commiss ioner  of  
Publi c  Health  of  Mass achuset ts . Appeal from Sup. Jud. 
Ct. Mass. Motion of appellant to dispense with printing partial 
appendix granted. Appeal dismissed for want of substantial fed-
eral question. Reported below: 388 Mass. 707, 448 N. E. 2d 367.

No. 83-518. Jacques  et  ux . v. United  States  et  al . Ap-
peal from C. A. 9th Cir. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied.

No. 83-5322. Elli ott  v . Elliott . Appeal from Sup. Ct. 
N. M. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied.

No. 83-5375. Chap man  v . Bank  of  the  Commonwe alth  et  
al . Appeal from C. A. 6th Cir. dismissed for want of jurisdic-
tion. Treating the papers whereon the appeal was taken as a pe-
tition for writ of certiorari, certiorari denied. Reported below: 
711 F. 2d 1055.
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No. 83-5431. Cojanis  v. Cojanis  et  al . Appeal from C. A. 
9th Cir. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certiorari, 
certiorari denied.

Certiorari Granted—Vacated in Part and Remanded
No. 82-6830. Smit h  v . Oklahom a . Ct. Crim. App. Okla. 

Motion of petitioner for leave to proceed in forma pauperis and 
certiorari granted. The judgment is vacated insofar as it leaves 
undisturbed the death penalty imposed and the case is remanded 
for further consideration in light of the position presently asserted 
by the Attorney General of Oklahoma in his memorandum filed 
September 14, 1983. Reported below: 659 P. 2d 330.

Just ice  Blackmun , with whom Justi ce  Brennan  and Jus -
tice  Marshall  join, concurring in part and dissenting in part.

I concur in the remand of this case to the Court of Criminal Ap-
peals of Oklahoma, but I am neither comfortable nor content with 
this Court’s vacation of only the death penalty. I would vacate 
petitioner’s conviction as well as his sentence and thereby permit 
the Court of Criminal Appeals to review the case afresh. That 
court is free, of course, after appropriate consideration and if the 
circumstances warrant, to reinstate the conviction. I, however, 
would have the Oklahoma tribunal make that move affirmatively, 
rather than be tempted (it would be error, in my view) not to act 
at all because it misperceives an implication in this Court’s vaca-
tion limited to the death penalty.

I reach this conclusion because the Attorney General of Okla-
homa, in his response to the petition for a writ of certiorari, says 
only:

“The transcript reveals that the sole evidence which linked 
the Petitioner to the death of the victim is contained in a 
statement given by the Petitioner to Sheriff Ingram. The 
crucial part of this statement appears on pages 137-140 of the 
trial transcript. According to Sheriff Ingram, the Petitioner 
advised him that, when he started walking away from the vic-
tim’s pickup, he observed his co-defendant Goforth, place 
‘some paper or something’ under the front seat of the pickup 
(Tr. 139). Nowhere is it stated that the Petitioner observed 
his co-defendant set fire to the pickup.
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“In view of the foregoing, the State concedes that it cannot 
be said that the Petitioner ‘contemplated that life would be 
taken.’ Enmund v. Florida, [458] U. S. [782, 801] ( . ., . 
1982).”

As I read that concession by the State, it means that there was no 
intent on petitioner’s part to kill and, hence, that he could not be 
guilty of murder, let alone incur the death penalty.

But if the State’s concession is indecisive and its language less 
than clear—as, evidently, a majority of the Members of this Court 
feels it to be—it seems to me that we should vacate the judgment 
entirely anyway, and let the Attorney General then clarify his 
concession to the Oklahoma Court of Criminal Appeals in language 
that is plainly understood so that that court may act and proceed 
accordingly. Surely, it is not for this Court to interpret, in the 
first instance, the extent of the State’s concession and measure its 
reach so begrudgingly as it does today.
Miscellaneous Orders

No.----------- . Castillo  v . Unite d  States . Motion to di-
rect the Clerk to file the petition for writ of certiorari out of time 
denied.

No. A-187. Gleason  v . United  State s . Application for bail, 
addressed to Justi ce  Brennan  and referred to the Court, denied.

No. A-242. Autry  v . Estelle , Direct or , Texas  Depart -
ment  of  Corre ction s . Motion to vacate the stay of execution of 
sentence of death, entered by Justice  White  on October 5, 1983 
[post, p. 1301], denied.

No. A-295. Coulter  v . Alabama . Application for stay of 
execution of sentence of death, presented to Just ice  Powell , and 
by him referred to the Court, is granted pending the timely filing 
and disposition of a petition for writ of certiorari.

No. A-298. Evans  v . Texas . Application to continue the stay 
of issuance of the mandate of the Court of Criminal Appeals of 
Texas, presented to Justi ce  White , and by him referred to the 
Court, is granted pending the timely fifing and disposition of a peti-
tion for writ of certiorari.

No. D-348. In  re  Disbarme nt  of  Davis . Disbarment en-
tered. [For earlier order herein, see 461 U. S. 953.]

No. D-349. In  re  Disb arment  of  Butler . Disbarment en-
tered. [For earlier order herein, see 461 U. S. 954.]
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No. D-351. In  re  Disb arment  of  Hoff . Disbarment en-
tered. [For earlier order herein, see 462 U. S. 1102.]

No. D-352. In  re  Disbarm ent  of  Rosen berg . Disbarment 
entered. [For earlier order herein, see 462 U. S. 1102.]

No. D-373. In  re  Disb arment  of  Perri . It is ordered that 
Daniel Christopher Perri, of Pensacola, Fla., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-374. In  re  Disb arment  of  Mc Ghee . It is ordered 
that Milton Lorenzo McGhee, of Sacramento, Cal., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-375. In  re  Disb arment  of  Italiano . It is ordered 
that Thomas J. Italiano, of Parma, Ohio, be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-376. In  re  Disb arment  of  Goldstei n . It is ordered 
that George Edward Goldstein, of Pottstown, Pa., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-377. In  re  Disb arment  of  Mandel . It is ordered 
that David J. Mandel, of New York, N. Y., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-378. In  re  Disb arment  of  Loren zo . It is ordered 
that Samuel Lorenzo, of Sussex, N. J., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-379. In  re  Disb arment  of  Grossm an . It is ordered 
that Neal L. Grossman, of Columbus, Ohio, be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.
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No. D-380. In  re  Disb arment  of  Desm ond . It is ordered 
that Francis Patrick Desmond, of Thornton, Pa., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. 9, Orig. United  States  v . Louisiana  et  al . Motion of 
the Special Master for additional partial payment by Mississippi 
for services granted, and the Court approves payment of 
$12,500.00. Justice  Marsh all  took no part in the consideration 
or decision of this motion. [For earlier order herein, see, e. g., 
459 U. S. 963.]

No. 80, Orig. Colorado  v . New  Mexico  et  al . Motion of 
New Mexico for leave to file a reply brief granted. Exceptions of 
New Mexico to the Additional Factual Findings of the Special 
Master are set for oral argument in due course. [For earlier 
order herein, see, e. g., 463 U. S. 1204.]

No. 80-1577. City  of  Mesquite  v . Aladdin ’s  Castl e , Inc ., 
455 U. S. 283. Motion of appellant to recall the judgment of this 
Court denied.

No. 82-958. Mc Donoug h Power  Equipment , Inc . v . 
Greenw ood  et  al . C. A. 10th Cir. [Certiorari granted, 462 
U. S. 1130.] Motion of Sheila Brewer for leave to file a brief as 
amicus curiae out of time denied.

No. 82-1005. Chevr on  U.S.A. Inc . v . Natural  Resources  
Defens e  Council , Inc ., et  al .;

No. 82-1247. Ameri can  Iron  & Stee l  Insti tute  et  al . v . 
Natur al  Resources  Defens e  Council , Inc ., et  al .; and

No. 82-1591. Ruckelshau s , Admi nis trator , Environmen -
tal  Protection  Agenc y  v . Natural  Resources  Defense  
Council , Inc ., et  al . C. A. D. C. Cir. [Certiorari granted, 
461 U. S. 956.] Motion of United Steelworkers of America, 
AFL-CIO-CLC, for leave to file a brief as amicus curiae granted.

No. 82-1246. Bose  Corp . v . Consu mer s  Union  of  United  
States , Inc . C. A. 1st Cir. [Certiorari granted, 461 U. S. 
904.] Motion of Marie Shibuya-Snell, Director of the California 
Department of Consumer Affairs, for leave to file a brief as ami-
cus curiae out of time denied.
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No. 82-6758. Turner  v . County  of  Siski you  et  al . Ct. 
App. Cal., 3d App. Dist. Motion of petitioner for leave to pro-
ceed in forma pauperis denied. Petitioner is allowed until 
November 21, 1983, within which to pay the docketing fee re-
quired by Rule 45(a) and to submit a petition in compliance with 
Rule 33 of the Rules of this Court. Justice  Brennan , Justice  
Marshall , Justice  Blackmun , and Justice  Stev ens  would 
grant the motion for leave to proceed in forma pauperis and 
would deny the petition for writ of certiorari.

No. 82-6765. Unterth iner  v . Deser t  Hosp ital  Distr ict  
of  Palm  Spri ngs . Sup. Ct. Cal. Motion of petitioner for leave 
to proceed in forma pauperis denied. Petitioner is allowed until 
November 21, 1983, within which to pay the docketing fee re-
quired by Rule 45(a) and to submit a petition in compliance with 
Rule 33 of the Rules of this Court.

No. 82-6778. Brown  v . Hera ld  Co ., Inc ., dba  Globe  Dem -
ocrat  Publis hing  Co . C. A. 8th Cir.;

No. 82-6907. Alexan der  v . Texas  et  al . Ct. Crim. App. 
Tex.;

No. 82-6956. Cross  v. Secreta ry  of  State . Appeal from 
Ct. App. Cal., 3d App. Dist.;

No. 83-5040. Eno  et  al . v . United  State s  Depart ment  of  
Hous ing  and  Urban  Develop ment  et  al . C. A. 1st Cir.;

No. 83-5100. Linfie ld  v . Board  of  Highe r  Educati on  of  
the  City  of  New  York . C. A. 2d Cir.; and

No. 83-5349. Mille r  v . Pierce , Secreta ry  of  Housing  
and  Urban  Devel opme nt , et  al . C. A. 9th Cir. Motions of 
petitioners and appellant for leave to proceed in forma pauperis 
denied. Petitioners and appellant are allowed until November 21, 
1983, within which to pay the docketing fee required by Rule 45(a) 
and to submit petitions and a jurisdictional statement in compli-
ance with Rule 33 of the Rules of this Court.

Justice  Brennan , with whom Justice  Marsh all  and Jus -
tice  Blackm un  join, dissenting.

In each of these cases, the Court has denied petitioner’s or ap-
pellant’s motion to proceed in forma pauperis without initially ad-
dressing the issue whether the questions presented in the petition 
for certiorari or jurisdictional statement merit our plenary re-
view—and the Court is apparently announcing today that this will 
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be our practice in the future.1 At a time when at least some of us 
proclaim that we are sorely pressed for adequate time to do our 
work, this treatment is both unfair and wasteful, and I respect-
fully dissent.

Ordinarily, a $200 filing fee must be paid before a petition for 
certiorari or a jurisdictional statement, properly conforming to the 
requirements of this Court’s Rule 33, may be filed. This Court’s 
Rule 45. However, 28 U. S. C. § 1915(a) provides that “[a]ny 
court of the United States may authorize the commencement, 
prosecution or defense of any suit, action or proceeding, civil or 
criminal, or appeal therein, without prepayment of fees and costs 
or security therefor, by a person who makes affidavit that he is 
unable to pay such costs or give security therefor.” This Court’s 
Rule 46.1, which implements this statute, provides that “[a] party 
desiring to proceed in this Court in forma pauperis shall file a mo-
tion for leave to so proceed, together with his affidavit in the form 
prescribed in Fed. Rules App. Proc., Form 4 . . . setting forth 
with particularity facts showing that he comes within the statu-
tory requirements.”* 2 If the motion is granted, no filing fee is 
charged, and a single typewritten petition or jurisdictional state-
ment may be filed.

Each year, roughly 1,000 motions supported by affidavit are 
made for leave to proceed in forma pauperis.3 These motions 
usually accompany a petition for a writ of certiorari or a jurisdic-
tional statement, and our practice heretofore has almost always 
been not to pass on the in forma pauperis motion but to proceed 
directly to grant or deny the petition based on the merits of the 
questions presented in the petition or statement. Yet in the in-
stant cases, each of which presents questions so lacking in merit 
as to have virtually no chance of receiving a plenary hearing, the 
Court has chosen instead to focus initially on the affidavits sup-
porting the in forma pauperis motions and to deny the motions.

’This new procedure emerged last Term, when in several instances the 
Court denied parties’ motions to proceed in forma pauperis because the par-
ties were deemed either not to be sufficiently poor or to have failed to file ade-
quate affidavits.

2 Rule 46.1 further provides that “if the district court or the court of appeals 
has appointed counsel under the Criminal Justice Act of 1964, as amended, the 
party need not file an affidavit.”

3 Approximately 1,000 additional motions are filed in which Rule 46 does not 
require an affidavit.



930 OCTOBER TERM, 1983

Bren na n , J., dissenting 464 U. S.

This practice simply postpones the determination of the merits of 
the questions presented until after deficiencies in the in forma 
pauperis motion are corrected or the filing fee is paid. That ap-
proach multiplies our work to no purpose.

I cannot concur in this treatment. Not only does the Court fail 
to provide the parties with any guidance as to how their affidavits 
may be considered in the future, it also prescribes no standards by 
which litigants and those screening the motions may determine 
when an individual is sufficiently poor to warrant a grant of in 
forma pauperis status. The only statement the Court has ever 
made on this subject is that an affiant must show he is unable to 
“ ‘pay or give security for the costs . . . and still be able to provide’ 
himself and dependents ‘with the necessities of life.’” Adkins n . 
E. I. DuPont de Nemours & Co., 335 U. S. 331, 339 (1948). This 
is hardly a meaningful standard; it indeed suggests that a wide 
array of factors must be considered before ruling on a motion.4

But, even with an articulated set of standards against which to 
make decisions, under today’s procedure we lose, not gain. Cer-
tainly that should be clear to those of us who perceive that we en-
gage in a never-ending struggle to find time needed for important 
work. The likely result of disposing of cases as the Court does 
today will be to encourage parties bringing these motions to re-
submit their petitions or appeals with a new affidavit they hope 
will strike a more sympathetic chord—thus increasing the time we 
must spend to dispose of frivolous cases. Where it is clear that 
the merits involved are almost certainly insufficient to demand full 
review (as has been our experience in all but a handful of in forma 
pauperis cases each year) no purpose is served by indulging in 
that waste. It is important that we try to avoid the waste of the 
parties’ time, but perhaps even more important that this Court’s 

41 note in passing that Form 4 of the Federal Rules of Appellate Procedure 
does not even call for a description of the debts of the affiant; nor does it call 
for the affiant’s age; nor does it call for an indication of the cost of living in the 
affiant’s place of residence. Hence, I doubt that the Court could successfully 
develop standards based on the information currently available.

Furthermore, it is no answer that there is a wide range of motions, such as 
motions for extensions of time, that the Court decides without the aid of ex-
plicit standards. Motions to proceed in forma pauperis are a special case 
since they will determine whether an individual gains access to this Court.
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time not be used in this unnecessary exercise. As Justice  
Steve ns  has stated in a similar context, “given the volume of 
frivolous, illegible, and sometimes unintelligible petitions that are 
filed in this Court, our work is facilitated by the practice of simply 
denying certiorari once a determination is made that there is no 
merit to the petitioner’s claim.” Davis v. Jacobs, 454 U. S. 911, 
914 (1981) (opinion respecting denial of certiorari). What possible 
justification can support the scrutiny of 1,000 affidavits in support 
of in forma pauperis motions each year? Except, perhaps, in 
cases of extreme abuse,5 where a petition or appeal wholly lacks 
merit, we surely benefit all concerned by relying on that reason 
for disposing finally of the case. Our time certainly can be spent 
in more productive effort than the determination of whether a 
petitioner or appellant is able to pay $200 plus the cost of print-
ing and still provide himself and his dependents with the necessi-
ties of life.

Just ice  Stevens , dissenting.
Although I agree with Justice  Brennan  that we should simply 

deny unmeritorious certiorari petitions without scrutinizing the 
petitioner’s right to proceed in forma pauperis, I would not grant 
any such petition without making sure that the petitioner is un-
able to pay the required costs. If such examination disclosed the 
kind of disrespect for our rules that has motivated the Court’s 
unusual action in these cases, I would deny the petition even 
if it would otherwise have merited review. That would remove 
any incentive a petitioner might otherwise have to seek in forma 
pauperis status although ineligible for such status, without requir-
ing the Court to assume the burden of examining every motion 
for leave to proceed in forma pauperis. In borderline cases the 
petitioner should, of course, be given an opportunity to pay the 
required costs before final action is taken on his application. I 
see no purpose, however, in insisting that these petitioners—none 
of whom is represented by counsel who could advise them that 
their petitions stand no chance of being granted—pay a fee for the 
privilege of having their petitions denied.

5 See, e. g., Unterthiner v. Desert Hospital District Of Palm Springs, 
No. 82-6765 (approximately $1,000,000 net assets, $2,500 salary per 
month, and four dependents), ante, p. 928.
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Probable Jurisdiction Noted
No. 83-141. Hawaii  Hous ing  Autho rit y  et  al . v . Midkif f  

et  al .;
No. 83-236. Portlo ck  Community  Assn . (Maunal ua  

Beach ) et  al . v . Midkif f  et  al .; and
No. 83-283. Kahala  Communi ty  Ass n ., Inc ., et  al . v . 

Midkif f  et  al . Appeals from C. A. 9th Cir. Probable jurisdic-
tion noted, cases consolidated, and a total of one hour allotted for 
oral argument. Justi ce  Marshall  took no part in the consider-
ation or decision of these cases. Reported below: 702 F. 2d 788.
Certiorari Granted

No. 82-2120. Smit h  et  al . v . Robins on , Rhode  Island  As -
soci ate  Commi ss ioner  of  Educat ion , et  al . C. A. 1st Cir. 
Certiorari granted. Reported below: 703 F. 2d 4.

No. 83-173. Wasma n  v . Unite d  State s . C. A. 11th Cir. 
Certiorari granted. Reported below: 700 F. 2d 663.

No. 83-371. Federal  Communicati ons  Commiss ion  et  al . 
v. ITT World  Communications , Inc ., et  al . C. A. D. C. Cir. 
Certiorari granted. Reported below: 226 U. S. App. D. C. 67, 
699 F. 2d 1219.

No. 83-185. Coope r  et  al . v . Federal  Rese rve  Bank  of  
Rich mond . C. A. 4th Cir. Certiorari granted limited to Ques-
tion 1 presented by the petition. Reported below: 698 F. 2d 633. 
Certiorari Denied. (See also Nos. 83-518, 83-5322, 83-5375, and 

83-5431, supra.)
No. 82-1414. Pratt -Farns wor th , Inc ., et  al . v . Carpen -

ters  Local  Union  No . 1846 of  the  United  Brothe rhood  of  
Carpe nte rs  & Joiners  of  America , AFL-CIO, et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 690 F. 2d 489.

No. 82-1704. Bennett  et  al . v . Willi ams . C. A. 11th Cir. 
Certiorari denied. Reported below: 689 F. 2d 1370.

No. 82-1839. Mann , Administ rator  of  the  Esta te  of  
Mann  v . Gold  et  al .; and Mann , Admini strat or  of  the  
Esta te  of  Mann  v . Canter  et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 698 F. 2d 1231.

No. 82-1882. Churc h  of  Scientology  of  Portlan d  et  al . 
v. Rudie  et  al . Ct. App. Ore. Certiorari denied. Reported 
below: 59 Ore. App. 409, 650 P. 2d 191.
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No. 82-1997. Rollins  et  al . v . United  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 699 F. 2d 530.

No. 82-2003. Lice nse d  Beverage  Distribu tors  Ass n . v . 
United  States ; and

No. 82-2013. Texas  et  al . v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 695 F. 2d 136.

No. 82-2007. Andrew  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 705 F. 2d 468.

No. 82-2088. Equita ble  Life  Assu rance  Society  of  the  
United  States  v . Burns  et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 696 F. 2d 21.

No. 82-2092. Petti  et  al . v . Unite d  States ; and
No. 83-252. Bartolatta  v . United  States . C. A. 9th Cir. 

Certiorari denied. Reported below: 707 F. 2d 520.
No. 82-2095. Gardner  et  al . v . Pan  American  World  

Airwa ys , Inc . C. A. 11th Cir. Certiorari denied. Reported 
below: 700 F. 2d 695.

No. 82-2139. Arms trong  v . Arms trong . C. A. 9th Cir. 
Certiorari denied. Reported below: 696 F. 2d 1237.

No. 82-2163. Garbin  v . Fflllorida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 429 So. 2d 15.

No. 82-6204. Tolbert  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 692 F. 2d 1041.

No. 82-6746. Reed  v . Oklahom a . Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 657 P. 2d 662.

No. 82-6794. Davi s v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied.

No. 82-6808. Locks  v . Sumner , Warden  of  San  Quent in  
Prison . C. A. 9th Cir. Certiorari denied. Reported below: 
703 F. 2d 403.

No. 82-6862. Allard  v . New  Hamps hire . Sup. Ct. N. H. 
Certiorari denied. Reported below: 123 N. H. 209, 459 A. 2d 
259.

No. 82-6878. Ivy  v. Texas . Ct. Crim. App. Tex. Certiorari 
denied.
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No. 82-6889. Audia  v . West  Virgi nia . Sup. Ct. App. 
W. Va. Certiorari denied. Reported below:----- W. Va.------ ,
301 S. E. 2d 199.

No. 82-6890. Dys art  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 705 F. 2d 1247.

No. 82-6902. Hall  v . Iowa  et  al . C. A. 8th Cir. Certio-
rari denied. Reported below: 705 F. 2d 283.

No. 82-6910. Frazi er  et  al . v . Manson , Commi ssi oner  of  
Correc tions , et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 703 F. 2d 30.

No. 82-6912. Gukeisen  v . Unit ed  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 702 F. 2d 704.

No. 82-6939. Unger  v . United  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 700 F. 2d 445.

No. 82-6942. Robers on  v . Estelle , Direct or , Texas  De -
partm ent  of  Corrections . C. A. 5th Cir. Certiorari denied. 
Reported below: 699 F. 2d 1161.

No. 82-6978. Newsom e  v . Illinoi s . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 110 Ill. App. 3d 1043, 443 
N. E. 2d 634.

No. 82-7002. Wallace  v . Lockha rt , Direct or  of  Arkan -
sas  Departme nt  of  Corr ect ion s . C. A. 8th Cir. Certiorari 
denied. Reported below: 701 F. 2d 719.

No. 82-7004. Adams  v . Dayan . C. A. 11th Cir. Certiorari 
denied. Reported below: 704 F. 2d 1252.

No. 82-7005. Bowri ng  v . Warden , Powhatan  Correc -
tio nal  Center . Sup. Ct. Va. Certiorari denied.

No. 82-7006. Craig  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 703 F. 2d 581.

No. 82-7015. Banks  et  al . v . Block , Secret ary  of  Agri -
culture , et  AL. C. A. 6th Cir. Certiorari denied. Reported 
below: 700 F. 2d 292.

No. 82-7029. Howa rd  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 706 F. 2d 267.
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No. 83-29. Roemer  v . Unite d  States ; and
No. 83-169. Marcel lo  v . United  States . C. A. 5th Cir. 

Certiorari denied. Reported below: 703 F. 2d 805.

No. 83-35. Mallette  Bros . Constr uction  Co ., Inc ., et  
al . v. United  States . C. A. 5th Cir. Certiorari denied. Re-
ported below: 695 F. 2d 145.

No. 83-54. Lopez  v . Unit ed  State s . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 704 F. 2d 1382.

No. 83-78. Verruss io  v . Unite d  State s . C. A. 7th Cir. 
Certiorari denied.

No. 83-119. In  re  Edwa rds . Sup. Ct. S. C. Certiorari de-
nied. Reported below: 279 S. C. 89, 302 S. E. 2d 339.

No. 83-134. Nesglo , Inc ., et  al . v . Chase  Manha tta n  
Bank , N.A., et  al . (two cases). C. A. 1st Cir. Certiorari 
denied.

No. 83-172. Court  House  Plaza  Co . v . City  of  Palo  Alto  
et  al . C. A. 9th Cir. Certiorari denied. Reported below: 709 
F. 2d 1515.

No. 83-193. Ranier  & Ass ociat es  et  al . v . Walds chmi dt , 
Trust ee ; and

No. 83-342. Waldsc hmid t , Trust ee  v . Ranier  & Ass o -
ciate s et  AL. C. A. 6th Cir. Certiorari denied. Reported 
below: 706 F. 2d 171.

No. 83-198. Bank  of  America  National  Trust  & Savings  
Ass n . v . Federal  Depo sit  Insurance  Corporation . C. A. 
9th Cir. Certiorari denied. Reported below: 701 F. 2d 831.

No. 83-206. Miller  v . Unit ed  State s . C. A. Fed. Cir. 
Certiorari denied. Reported below: 714 F. 2d 160.

No. 83-228. S & Vee  Cartage  Co ., Inc ., et  al . v . Unite d  
States . C. A. 6th Cir. Certiorari denied. Reported below: 
704 F. 2d 914.

No. 83-247. Gould  et  al . v . Contro l  Laser  Corp , et  al . 
C. A. Fed. Cir. Certiorari denied. Reported below: 705 F. 2d 
1340.
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No. 83-251. PRC Harris , Inc . v . Boein g  Co . C. A. 2d Cir. 
Certiorari denied. Reported below: 700 F. 2d 894.

No. 83-306. Parrott  v . Wils on  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 707 F. 2d 1262.

No. 83-311. Strassner  v . Strass ner . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 92 
App. Div. 2d 757, 459 N. Y. S. 2d 343.

No. 83-314. Ostr ic  v. Corpora tion  of  St . Mary ’s Col -
lege , Notre  Dame , et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 705 F. 2d 461.

No. 83-315. De VRY Inc . v . Mc Cland on . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 112 Ill. App. 3d 367, 
445 N. E. 2d 362.

No. 83-319. Stillm an  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 714 F. 2d 238.

No. 83-323. Clem mons  v . Johnson  Brothers  Wholesale  
Liqu or  Co . Sup. Ct. Kan. Certiorari denied. Reported below: 
233 Kan. 405, 661 P. 2d 1242.

No. 83-330. Wold  v . Bull  Valley  Management  Co ., Inc . 
Sup. Ct. Ill. Certiorari denied. Reported below: 96 Ill. 2d 110, 
449 N. E. 2d 112.

No. 83-337. Dew  v . City  of  Floren ce . Sup. Ct. S. C. 
Certiorari denied. Reported below: 279 S. C. 155, 303 S. E. 2d 
664.

No. 83-343. Rouse  SI Shopping  Center , Inc . v . 
Morse /Dies el , Inc ., et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 742 F. 2d 1440.

No. 83-344. Formalde hyde  Institute , Inc ., et  al . v . Fre -
chette , Commi ssi oner  of  Public  Health  of  Massachus ett s . 
Sup. Jud. Ct. Mass. Certiorari denied. Reported below: 388 
Mass. 707, 448 N. E. 2d 367.

No. 83-345. Mc Carthy  et  al . v . Charles  D. Bonanno  
Linen  Service , Inc ., et  al . C. A. 1st Cir. Certiorari denied. 
Reported below: 708 F. 2d 1.
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No. 83-348. Storrs  v . State  Medical  Board ; and Rosi v. 
State  Medical  Board . Sup. Ct. Alaska. Certiorari denied. 
Reported below: 664 P. 2d 547 (first case); 665 P. 2d 28 (second 
case).

No. 83-349. Lang  v . Georgia . Ct. App. Ga. Certiorari 
denied. Reported below: 165 Ga. App. 576, 302 S. E. 2d 683.

No. 83-351. Puerto  Rico  Electric  Power  Authority  v . 
General  Elect ric  Co . Sup. Ct. P. R. Certiorari denied. 
Reported below:----- P. R. R.------ .

No. 83-352. Trans -World  Sewi ng  Machine  Co ., Inc . v . 
Standard  Sewing  Equipm ent  Corp . Ct. App. Kan. Certio-
rari denied. Reported below: 8 Kan. App. 2d xxi, 661 P. 2d 409.

No. 83-354. Local  Union  No . 3, Intern atio nal  Brother -
hood  of  Electrical  Workers , AFL-CIO v. Ingram  et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 709 F. 2d 807.

No. 83-355. Holter  et  al . v . Moore  & Co. et  al . C. A. 
10th Cir. Certiorari denied. Reported below: 702 F. 2d 854.

No. 83-362. Beres  et  al . v . Hope  Homes , Inc ., et  al . Ct. 
App. Ohio, Summit County. Certiorari denied. Reported 
below: 6 Ohio App. 3d 71, 453 N. E. 2d 1119.

No. 83-367. Harden  v . E. I. du  Pont  de  Nemours  & Co. 
C. A. 3d Cir. Certiorari denied. Reported below: 714 F. 2d 122.

No. 83-377. Off icenters  International  Corp , of  At -
lanta  v. Intersta te  North  Associ ates . Ct. App. Ga. Cer-
tiorari denied. Reported below: 166 Ga. App. 93, 303 S. E. 2d 
292.

No. 83-381. Metr opoli tan  Erecting  Co ., Inc . v . Inryco , 
Inc ., et  al . C. A. 7th Cir. Certiorari denied. Reported 
below: 708 F. 2d 1225.

No. 83-384. Hudenburg  v . Neff , Executor  of  the  Es -
tate  of  Lummis , et  al . Ct. App. Tex., 14th Sup. Jud. Dist. 
Certiorari denied. Reported below: 643 S. W. 2d 517.

No. 83-386. Massar sky  v . General  Motors  Corp . C. A. 
3d Cir. Certiorari denied. Reported below: 706 F. 2d 111.
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No. 83-387. Putney  v . Consoli dated  Rail  Corpo ratio n .
C. A. 4th Cir. Certiorari denied. Reported below: 707 F. 2d 
509.

No. 83-390. City  of  Austi n , Texas , et  al . v . Decker  Coal  
Co. et  al . C. A. 5th Cir. Certiorari denied. Reported below: 
701 F. 2d 420.

No. 83-391. Califo rnia  Glazed  Products , Inc . v . Burns  
& Russell  Comp any  of  Baltimore  City . C. A. 9th Cir. 
Certiorari denied. Reported below: 708 F. 2d 1423.

No. 83-392. Ruiz v . Cupp , Superi ntendent , Oregon  
State  Penit ent iary . C. A. 9th Cir. Certiorari denied. Re-
ported below: 714 F. 2d 154.

No. 83-394. Mc Kenzie  et  al . v . General  Motors  Corp , et  
al . C. A. 8th Cir. Certiorari denied. Reported below: 716 F. 
2d 909.

No. 83-402. Skaggs  Cos ., Inc . v . Whatley . C. A. 10th 
Cir. Certiorari denied. Reported below: 707 F. 2d 1129.

No. 83-406. Grant  et  al . v . Erie  Insuranc e  Exchange  et  
al . C. A. 3d Cir. Certiorari denied. Reported below: 716 F. 
2d 890.

No. 83-407. Vickroy  v. City  of  Springfie ld , Missouri . 
C. A. 8th Cir. Certiorari denied. Reported below: 706 F. 2d 
853.

No. 83-409. Coastal  Stee l  Corp . v . Wheela brato r -Frye , 
Inc ., et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
709 F. 2d 190.

No. 83-417. Vu et  ux. v. Singer  Co . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 706 F. 2d 1027.

No. 83-420. A.D.M. Corp , et  al . v . Thoms on  et  al . C. A. 
1st Cir. Certiorari denied. Reported below: 707 F. 2d 25.

No. 83-423. Fillm ore  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 428 So. 2d 1375.

No. 83-428. Barwic k  v . South  Carol ina . Sup. Ct. S. C. 
Certiorari denied. Reported below: 280 S. C. 45, 310 S. E. 2d 
428.

No. 83-429. Davis  v . Connect icut . Sup. Ct. Conn. Cer-
tiorari denied. Reported below: 190 Conn. 327, 461 A. 2d 947.
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No. 83-441. Yalkowsky  v . Mollen , Presidi ng  Justi ce  of  
Appellate  Divis ion  of  the  Supre me  Court  of  New  York , 
Second  Judicial  Department , et  al . C. A. 2d Cir. Certio-
rari denied. Reported below: 742 F. 2d 1441.

No. 83-443. U.S.S. Polypro pylene  Division , a  Divisi on  of  
United  States  Stee l  Corp . v . Studien gesel lsch aft  Kohle  
m .b .H. C. A. 2d Cir. Certiorari denied. Reported below: 704 
F. 2d 48.

No. 83-444. Ballivie ro  v . Unite d  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 708 F. 2d 934.

No. 83-445. Oakland  Raide rs  v . City  of  Berkeley . Ct. 
App. Cal., 1st App. Dist. Certiorari denied. Reported below: 
143 Cal. App. 3d 636, 192 Cal. Rptr. 66.

No. 83-452. Dixon  v . Unite d  States . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 720 F. 2d 668.

No. 83-456. Miller  et  al . v . Unite d  State s , et  al . C. A. 
10th Cir. Certiorari denied. Reported below: 710 F. 2d 656.

No. 83-480. Ducom mun  et  al . v . Commis sion er  of  Inter -
nal  Revenue . C. A. 10th Cir. Certiorari denied. Reported 
below: 732 F. 2d 752.

No. 83-482. Nathanson  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 702 F. 2d 162.

No. 83-487. Mangal ick  Enter prise s , Inc . v . Free dman  
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 720 
F. 2d 662.

No. 83-509. Feldman  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 711 F. 2d 758.

No. 83-519. National  Cash  Regis ter  Corp . v . Rose . 
C. A. 6th Cir. Certiorari denied. Reported below: 703 F. 2d 
225.

No. 83-532. Cohen  et  ux . v . Smith , Attorney  Gener al , 
et  al . C. A. 9th Cir. Certiorari denied. Reported below: 705 
F. 2d 467.

No. 83-5014. Helmi ch  v . Unit ed  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 704 F. 2d 547.
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No. 83-5016. Adams  v . Florida  Parole  and  Probatio n  
Commis si on . Dist. Ct. App. Fla., 1st Dist. Certiorari denied. 
Reported below: 422 So. 2d 953.

No. 83-5017. Willi ams  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1519.

No. 83-5035. Ward  v . United  State s . C. A. 5th Cir. Cer-
tiorari denied.

No. 83-5037. Robbi ns  v . Marsh all , Supe rinten dent , 
Southern  Ohio  Correcti onal  Facili ty . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 711 F. 2d 1058.

No. 83-5067. Edgington  et  al . v . New  Mexic o . Ct. App. 
N. M. Certiorari denied. Reported below: 99 N. M. 715, 663 P. 
2d 374.

No. 83-5087. Koeni g  v . South  Dakota . Sup. Ct. S. D. 
Certiorari denied. Reported below: 333 N. W. 2d 800.

No. 83-5109. Litt  v . Unite d  State s . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 711 F. 2d 1060.

No. 83-5117. Hill  v . Zimmer man , Superi ntendent , State  
Correctional  Institute  at  Huntingdon , et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 709 F. 2d 232.

No. 83-5122. Persi nger  v . Unit ed  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 709 F. 2d 1496.

No. 83-5162. Gutierrez  v . Unite d  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 708 F. 2d 732.

No. 83-5168. Graham  v . Housem an , Acting  Distr ict  Di-
rector  of  the  Portland  Off ice  of  the  United  States  Immi -
gration  and  Natur aliz atio n  Servi ce , et  al . C. A. 9th Cir. 
Certiorari denied.

No. 83-5171. Brown  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1514.

No. 83-5189. Dampie r  v . Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 111 Ill. App. 3d 1159, 455 
N. E. 2d 572.
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No. 83-5213. Barnett  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 714 F. 2d 125.

No. 83-5280. Connor  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 679 F. 2d 889.

No. 83-5334. Attw ell  v . Heckler , Secret ary  of  Health  
and  Human  Servi ces . C. A. 11th Cir. Certiorari denied. 
Reported below: 707 F. 2d 522.

No. 83-5340. Burnett e v . Ponte , Superi ntendent , 
Massac husetts  Correctional  Inst itute . C. A. 1st Cir. 
Certiorari denied. Reported below: 714 F. 2d 110.

No. 83-5342. Mc Adoo  v . Federal  Bureau  of  Inves tiga -
tion . C. A. D. C. Cir. Certiorari denied.

No. 83-5343. Higg s  v . Kentucky . Sup. Ct. Ky. Certiorari 
denied.

No. 83-5344. Wachter  v . Gree n  et  al . C. A. 11th Cir. 
Certiorari denied.

No. 83-5347. Fair  v . Departm ent  of  Social  Servi ces . 
Cir. Ct. Mich., Ingham County. Certiorari denied.

No. 83-5348. Siroonian  v . New  York  Foundling  Hosp ital  
et  al . App. Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari de-
nied. Reported below: 92 App. Div. 2d 826, 460 N. Y. S. 2d 735.

No. 83-5358. Kent  v . New  York  City  Department  of  
Sanitati on . C. A. 2d Cir. Certiorari denied. Reported 
below: 722 F. 2d 728.

No. 83-5360. Appl eby  v . Mass achus etts . Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 389 Mass. 359, 450 
N. E. 2d 1070.

No. 83-5363. Cauble  v . United  State s ;
No. 83-5382. William s * v . Unite d  State s ; and
No. 83-5383. Guion  v . Unite d  States . C. A. 4th Cir. 

Certiorari denied. Reported below: 714 F. 2d 134.

No. 83-5369. Donnell  v . Freem an  et  al . Sup. Ct. Mo. 
Certiorari denied.
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No. 83-5379. Rons on  v . Walte rs , Commi ssi oner  of  Cor -
rec tions  of  New  York , et  al . C. A. 2d Cir. Certiorari 
denied.

No. 83-5392. Servid io  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 716 F. 2d 893.

No. 83-5395. Harren  v . Garri son , Warden . C. A. 4th 
Cir. Certiorari denied. Reported below: 716 F. 2d 895.

No. 83-5401. Marsh all  v . Oklahom a . Ct. Crim. App. 
Okla. Certiorari denied.

No. 83-5409. Groce  v . Washi ngton  State  Department  of  
Corrections  et  al . C. A. 9th Cir. Certiorari denied.

No. 83-5418. Johnso n  v . Foltz , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 714 F. 2d 140.

No. 83-5422. Edwards  v . Denton  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 714 F. 2d 139.

No. 83-5433. James on  v . United  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 707 F. 2d 978.

No. 83-5479. Lau  Tung  Lam  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 714 F. 2d 209.

No. 83-5482. Johnson , aka  Latif  v . United  States . C. A. 
4th Cir. Certiorari denied. Reported below: 714 F. 2d 134.

No. 83-5492. Gallop  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 714 F. 2d 155.

No. 83-5496. Simps on  v . Unite d  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 709 F. 2d 903.

No. 83-5506. Clark  v . United  State s . Ct. App. D. C. 
Certiorari denied.

No. 82-1861. Mc Carren  et  al . v . Town  of  Spri ngf ield , 
Vermont , et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 722 F. 2d 728.

Justi ce  Rehnquist , dissenting.
The town of Springfield, Vermont, wishes to construct and op-

erate a hydroelectric generating facility on the neighboring Black
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River, and in June 1978, applied to the Federal Energy Regula-
tory Commission for a license to do so. FERC has never ruled on 
this application. In January 1980, the town of Cavendish, Ver-
mont, petitioned the Vermont Public Service Board for a declara-
tory judgment that Springfield’s proposed project was subject to 
the provisions of Vt. Stat. Ann., Tit. 30, §248 (Supp. 1983), which 
states that “[n]o company as defined [herein] . . . may begin site 
preparation for or construction of an electric generating facility 
within the state . . . unless the . . . board . . . [issues a certificate 
of public good].” App. to Pet. for Cert. 58a-59a.

Springfield appeared before the Public Service Board and con-
tended that FERC’s licensing jurisdiction pre-empted the author-
ity of the Board, but after briefing and argument the Board ruled 
that it had jurisdiction under § 248 and prohibited Springfield from 
commencing site preparation until Springfield obtained a certifi-
cate of public good.

Although Vermont law afforded Springfield a right of appeal 
from the Board’s decision to the Supreme Court of Vermont, 
Springfield did not avail itself of this right. Instead, it collater-
ally attacked the Board’s ruling by an action filed in the United 
States District Court for the District of Vermont, seeking a de-
claratory judgment that the Board’s ruling was null and void on 
pre-emptive grounds. The District Court, in a thorough and 
well-reasoned opinion, canvassed the related issues raised by peti-
tioners as a defense to its proceeding with the respondent’s suit: 
res judicata, abstention, and the principles of Younger v. Harris, 
401 U. S. 37 (1971). 549 F. Supp. 1134 (1982). Rejecting all of 
them, it ruled in favor of respondents on the merits of the pre-
emption claim, and the Court of Appeals affirmed substantially for 
the reasons set forth in the opinion of the District Court. 722 F. 
2d 728 (1983). I would grant certiorari to review the District 
Court’s refusal to accord any res judicata weight to the determina-
tion of the Vermont Public Service Board.

The District Court held that res judicata did not apply, because 
“the policy against permitting [the Board] to act beyond its juris-
diction outweighs the policy underlying the doctrine of res judi-
cata.” 549 F. Supp., at 1148. The District Court, relying on our 
decisions in Durfee v. Duke, 375 U. S. 106 (1963), and Kalb v. 
Feuerstein, 308 U. S. 433 (1940), in effect held that where the 
merits of the issue tendered by the federal plaintiff could result in
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a conclusion that the federal regulatory scheme ousted the state 
regulatory scheme, res judicata does not apply. I think this mis-
reads the decisions upon which the District Court relied, and 
slights our recent decision in Insurance Corporation of Ireland, 
Ltd. v. Compagnie des Bauxites de Guinee, 456 U. S. 694, 702, 
n. 9 (1982), where the Court said:

“A party that has had an opportunity to litigate the ques-
tion of subject-matter jurisdiction may not, however, reopen 
that question in a collateral attack upon an adverse judgment. 
It has long been the rule that principles of res judicata apply 
to jurisdictional determinations—both subject matter and per-
sonal. See Chicot County Drainage Dist. v. Baxter State 
Bank, 308 U. S. 371 (1940); Stoll v. Gottlieb, 305 U. S. 165 
(1938).”

Kalb v. Feuerstein was a case in which Congress had confided 
exclusive jurisdiction for settlement of claims to the federal bank-
ruptcy courts, and thereby ousted the state courts of jurisdiction 
to adjudicate such claims. 308 U. S., at 440. But here, although 
the federal courts may have reached an entirely correct conclusion 
on the merits of the federal pre-emption issue, there is not the 
remotest suggestion that Congress by enactment of legislation 
authorizing federal licensing of hydroelectric projects intended to 
deprive the Vermont Public Service Board of authority to hear 
any claim relating to such projects that would otherwise be within 
the jurisdiction of the Board.

Although the fact that the adjudicating agency in this case was 
a state agency, rather than a state court, may make some differ-
ence as to the extent to which res judicata principles apply, it is 
by no means dispositive of the issue.*  “Occasionally courts have 
used language to the effect that res judicata principles do not 
apply to administrative proceedings, but such language is cer-
tainly too broad.” United States v. Utah Construction & Mining 
Co., 384 U. S. 394, 421-422 (1966) (footnotes omitted).

*This case may also present a question left open in Gibson v. Berryhill, 411 
U. S. 564, 575-577 (1973): whether respondents were required by the line of 
cases beginning with Younger v. Harris, 401 U. S. 37 (1971), to pursue their 
avenues of appeal from the administrative ruling within the state court sys-
tem. As this Court observed in Huffman v. Pursue, Ltd., 420 U. S. 592, 608 
(1975), “[v]irtually all of the evils at which Younger is directed . . . inhere 
in federal intervention prior to completion of state appellate proceedings.”
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At a time when judges and observers are increasingly concerned 
with the workload of the federal courts, the application of princi-
ples of res judicata to disputes such as this might both conserve 
the time of the federal courts and make for a more orderly resolu-
tion of this and similar disputes.

No. 82-1971. Schaef er  v . National  Labor  Relati ons  
Board . C. A. 3d Cir. Certiorari denied. Reported below: 697 
F. 2d 558 and 702 F. 2d 57.

Justi ce  O’Connor , with whom Justice  Powel l  and Justi ce  
Rehnquis t  join, dissenting.

I would grant certiorari in this case to clarify the application of 
the National Labor Relations Board’s policy of deferral to private 
resolutions of labor disputes. The Board applies this formal pol-
icy to both arbitral and nonarbitral settlements of labor disputes, 
including settlements of unfair labor practice charges. See Cen-
tral Cartage Co., 206 N. L. R. B. 337, 338 (1973). In this case, 
petitioner made apparent concessions in collective-bargaining ne-
gotiations to get the employees’ union to withdraw its unfair labor 
practice charges. See 246 N. L. R. B. 181, 187, 190 (1979). Pe-
titioner also paid cash settlements to four employees in exchange 
for waivers of any backpay they might be entitled to receive. 261 
N. L. R. B. 272, 273 (1982). The Board refused, however, to 
defer to the union’s waiver because the parties had not resolved 
the legal merits of the charges and because petitioner had not 
provided substantial remedies for his unfair labor practice. 246 
N. L. R. B., at 190. The Board also determined that the four 
employees could not settle their backpay claims without Board 
approval and ordered petitioner to make full restitution. 261 
N. L. R. B., at 273. The Court of Appeals for the Third Circuit 
affirmed. 697 F. 2d 558 (1983).

I
The Board’s application of its deferral policy in this case is 

inexplicable. For example, the Board asserts that the settlement 
negotiations did not address and resolve the unfair labor practice 
claims. Brief in Opposition 7-8. The record clearly indicates, 
however, and, ironically, the Board’s General Counsel found ob-
jectionable, see 246 N. L. R. B., at 190, that petitioner and the 
union engaged in extensive discussions concerning withdrawal of
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the charges. Id., at 187. The Board has regularly held that its 
decision to defer does not depend on whether it agrees with the 
parties’ actual resolution of the dispute. See, e. g., Howard Elec-
tric Co., 166 N. L. R. B. 338, 341 (1967) (deference to arbitral 
settlement); Terminal Transport Co., 185 N. L. R. B. 672, 673 
(1970) (same). Rather, it requires the parties to discuss the 
charges to assure that the employees have made a clear and know-
ing waiver of their statutory right to process complaints before 
the Board. See Coca-Cola Bottling Co., 243 N. L. R. B. 501, 502 
(1979) (deference to nonarbitral settlement). It is beyond perad-
venture that the union and the four employees who accepted cash 
settlements made such a waiver here.

Similarly, the record contradicts the Board’s contention that pe-
titioner did not remedy the unfair labor practice. Brief in Opposi-
tion 8-9. Surely at least some of petitioner’s bargaining conces-
sions were attributable to the union’s agreement to withdraw the 
unfair labor practice charges. Any concessions the union made, 
including waiver of the charges, would be binding upon the em-
ployees, absent evidence that the union acted in bad faith. See 
Hines v. Anchor Motor Freight, Inc., 424 U. S. 554, 564-567 
(1976). Even if the union’s waiver was not determinative, the 
cash settlements the four employees accepted would be. No one 
who understands the economic logic of the old hunter’s adage that 
“a bird in the hand is worth two in the bush” could dispute the 
substantiality of the remedy provided. Certainly the Board can-
not do so, as it has approved settlements which contained no back-
pay awards. See, e. g., Krause Honda, Ltd., 8 AMR 118,221 
(1981) (nonarbitral settlement); Beloit Corp., Jones Division, 6 
AMR 114,177 (1979) (same).

Moreover, the Board’s assertion that settlements reached after 
its decisions have issued are not substantial remedies is contrary 
to its previous rulings. See, e. g., Krause Honda, Ltd., supra 
(ruling that the timing of settlements does not affect Board’s de-
ferral policy). Issuance of an adverse Board decision should make 
employers more willing to settle on more generous terms. Thus, 
settlements reached after Board decisions should be more, not 
less, likely to afford substantial redress for violations of the Act 
than are settlements reached before that time. The Board has 
not articulated a substantial reason for treating such a settlement 
less deferentially in this case.
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Finally, the Board’s assertion that formal determinations of 
backpay claims are preferable to private resolutions of such 
claims, 261 N. L. R. B., at 273; 697 F. 2d, at 562, is antithetical 
both to the national labor policy of encouraging private dispute 
resolutions and to the Board’s own statements that nonarbitral 
settlements deserve as much respect as formal resolutions of back-
pay claims. See Krause Honda, Ltd., supra; Coca-Cola Bottling 
Co., supra. Again, the Board has offered no reason for departing 
from its longstanding policy in this case.

II
Were this simply an isolated instance of law being erroneously 

applied to the facts of this case I would not suggest that the Court 
expend its time and resources reviewing it, but the opinions of 
the Courts of Appeals strongly suggest that there is marked dis-
agreement on the circumstances under which the policy of Board 
deferral must be exercised. See, e. g., Roadway Express, Inc. v. 
NLRB, 647 F. 2d 415, 422-423, and n. 15 (CA4 1981) (noting four 
opinions of Board and criticizing inconsistent application of defer-
ral policy to nonarbitral settlements); NLRB v. Pincus Brothers, 
Inc.-Maxwell, 620 F. 2d 367 (CA3 1980) (three opinions on appli-
cation of deferral policy to arbitral settlement); Douglas Aircraft 
Co. v. NLRB, 609 F. 2d 352 (CA9 1979) (Board must defer to ar-
bitral settlement unless it is “palpably wrong”). In my opinion, 
this intercircuit confusion makes this case appropriate for certio-
rari review.

Moreover, I believe that an essential aspect of our national 
labor policy is at stake in this case. A commitment to private dis-
pute resolution undergirds our entire national labor policy, which 
recognizes that the societal rewards of private negotiations out-
weigh any need for uniformity of result or adjudicative resolution 
of every labor dispute. Parties accept the risk that private set-
tlements will differ from possible Board dispositions when they 
elect to proceed by negotiation, and the Board recognizes such 
possibilities when it adopts a policy of deference. The Board’s 
deferral policy is deeply rooted in our national commitment to pri-
vate dispute resolution and, until openly and expressly changed, 
must be applied uniformly and strictly. Private dispute resolu-
tion processes become unworkable if their finality is cast into 
doubt by the prospect of unprincipled Board interference. When 
there is confusion about the circumstances in which deference will 
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be exercised, employers and employees cannot be fully committed 
to private dispute resolution as a means of achieving industrial 
stability. I would therefore grant certiorari to clarify the applica-
tion of this important national labor policy.

No. 82-2028. Arnott  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 704 F. 2d 322.

Justice  White , dissenting.
The petition for certiorari raises several issues, all but one of 

which do not warrant this Court’s review.
Petitioner Paul Arnott was convicted of a variety of drug- 

related offenses following a jury trial in which a number of hear-
say statements made by his alleged co-conspirators were admit-
ted. Before the trial commenced, the District Court ruled that 
such statements would be admitted conditionally subject to a later 
demonstration of their admissibility by a preponderance of the 
evidence under the procedure approved by the Sixth Circuit in 
United States v. Vinson, 606 F. 2d 149, 153 (1979), cert, denied, 
444 U. S. 1074 and 445 U. S. 904 (1980). At the close of the 
Government’s case, petitioner moved to strike the co-conspirators’ 
statements that had been admitted over his continuing objection. 
In his view, the Government had failed to demonstrate that (1) a 
conspiracy existed, (2) petitioner was a member of the conspiracy, 
and (3) the hearsay statements were made in the course and in 
furtherance of the conspiracy. See 606 F. 2d, at 152. The Dis-
trict Court denied petitioner’s motion.

On appeal, petitioner contended that the District Court had 
abused its discretion in considering the statements themselves in 
determining whether the Government had satisfied the prereq-
uisites to admission of those statements. Without commenting on 
the sufficiency of the Government’s independent evidence, the 
Court of Appeals simply reaffirmed its previous holdings that Fed-
eral Rule of Evidence 104(a) had modified prior law to the con-
trary so as to authorize the consideration of challenged hearsay 
statements in deciding the preliminary question of admissibility, 
see, e. g., United States v. Cassity, 631 F. 2d 461, 464 (1980); 
United States v. Vinson, supra, at 153, and rejected petitioner’s 
contention. 704 F. 2d 322, 325 (1983).

The rule adopted by the Sixth Circuit and applied in this case 
conflicts with the one enunciated by every other Court of Appeals 
that has addressed the issue. Those courts have, almost without 
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exception, admitted statements of co-conspirators only upon a 
showing by a preponderance of independent evidence that a con-
spiracy existed in which the declarant and the defendant were 
both members and that the challenged statements were made in 
furtherance of the conspiracy. See United States v. Nardi, 633 
F. 2d 972, 974 (CAI 1980); United States v. Alvarez-Porras, 643 
F. 2d 54, 56-57 (CA2), cert, denied, 454 U. S. 839 (1981); Govern-
ment of Virgin Islands v. Dowling, 633 F. 2d 660, 665 (CA3), 
cert, denied, 449 U. S. 960 (1980); United States v. Gresko, 632 F. 
2d 1128, 1131-1132 (CA4 1980); United States v. James, 590 F. 2d 
575, 580-581 (CA5) (en banc), cert, denied, 442 U. S. 917 (1979); 
United States v. Regilio, 669 F. 2d 1169, 1174 (CA7 1981), cert, 
denied, 457 U. S. 1133 (1982); United States v. Bell, 573 F. 2d 
1040, 1043-1044 (CA8 1978); United States v. Andrews, 585 F. 2d 
961, 964-967 (CA10 1978); United States v. Monaco, 702 F. 2d 
860, 876-880 (CA11 1983) (stating standard in terms of both 
substantial evidence and preponderance of the evidence); United 
States v. Jackson, 201 U. S. App. D. C. 212, 227-234, 627 F. 2d 
1198, 1213-1220 (1980). The Ninth Circuit requires independent 
evidence sufficient to establish a prima facie case that a conspiracy 
existed and that the defendant was part of it. See United States 
v. Miranda-Uriarte, 649 F. 2d 1345, 1349-1350 (1981). See also 
United States v. Nixon, 418 U. S. 683, 701, and n. 14 (1974) 
(dicta).

In opposing the petition, the Government argues that it 
introduced sufficient independent evidence of the existence of a 
conspiracy and of the membership of petitioner and the declar-
ants to render the hearsay statements admissible under the test 
adopted by most Courts of Appeals. Although a close exami-
nation of the record might support this claim, the Court of Ap-
peals made no finding concerning the weight of the independent 
evidence and did not purport to hold that the prerequisites to 
admission of co-conspirator statements established by Federal Rule 
of Evidence 801(d)(2)(E) would have been satisfied had the Dis-
trict Court not considered the statements themselves. Similarly, 
the Court of Appeals’ conclusion that one co-conspirator’s state-
ments “were few and cumulative to the overwhelming evidence 
against Arnott,” 704 F. 2d, at 325, does not establish that all of 
the admitted statements, considered together, did not prejudice 
petitioner. This Court need not scour the record to find alterna-
tive justifications—not relied on below—for a decision resting on 
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a legal principle that consistently has been repudiated in other 
Circuits.

Accordingly, I would grant the petition for certiorari and set 
the case for oral argument.

No. 82-2107. Alabam a  v . Taylor . Ct. Crim. App. Ala. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 429 So. 2d 1172.

No. 83-340. Greer , Warden , Menard  Correctional  Cen -
ter  v. Parisi e . C. A. 7th Cir. Motion of respondent for leave 
to proceed in forma pauperis granted. Certiorari denied. Re-
ported below: 705 F. 2d 882.

No. 83-63. International  Brother hood  of  Electrical  
Workers , Local  Union  No . 323, AFL-CIO v. Nation al  
Labor  Relati ons  Board . C. A. 11th Cir. Certiorari denied. 
Reported below: 703 F. 2d 501.

Justice  White , with whom Justice  Brenna n  and Justi ce  
Blackm un  join, dissenting.

After determining that one of its members was working in a su-
pervisory capacity for a nonunion employer, Local No. 323 of the 
International Brotherhood of Electrical Workers (IBEW) charged 
the employee with violating the IBEW constitution. That docu-
ment provides that a member may be penalized for “[w]orking in 
the interest of any organization or cause which is detrimental to, 
or opposed to, the I. B. E. W.” The employee was fined and ulti-
mately expelled from the union.

The National Labor Relations Board charged the Local with an 
unfair labor practice for violating § 8(b)(1)(B) of the National 
Labor Relations Act, 49 Stat. 452, as amended, 29 U. S. C. 
§ 158(b)(1)(B), which provides in pertinent part that “[i]t shall be 
an unfair labor practice for a labor organization or its agents—(1) 
to restrain or coerce . . . (B) an employer in the selection of his 
representatives for the purposes of collective bargaining or the ad-
justment of grievances.” After a hearing, the Administrative 
Law Judge found that the discipline was imposed for “working for 
a nonunion contractor,” which in his view constituted unlawful co-
ercion. On review, the Board adopted the Administrative Law 
Judge’s findings and conclusions. It issued a cease-and-desist 
order and ordered various affirmative relief. 255 N. L. R. B. 
1395 (1981).
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The Board then successfully petitioned the Court of Appeals for 
the Eleventh Circuit for enforcement of its order. The court 
noted that in NLRB v. International Brotherhood of Electrical 
Workers, Local 73 (Chewelah Contractors, Inc.), 621 F. 2d 1035 
(1980), the Court of Appeals for the Ninth Circuit had held that 
a union does not violate § 8(b)(1)(B) by disciplining a member-
supervisor for his employment with a nonunion company if the 
union neither represents the company’s employees nor displays a 
representational interest in them. The Eleventh Circuit declined 
to adopt the Ninth Circuit’s interpretation of the statute, stating 
that it found the Chewelah limitation inconsistent with the stat-
ute’s central aim. 703 F. 2d 501, 507 (1983). It held that regard-
less of whether the union displays a representational interest in 
the company’s employees, an attempt to force a member supervi-
sor to cease working for a nonunion company infringes the em-
ployer’s right to select that person as its representative.

The conflict between the Ninth Circuit and the Eleventh Circuit 
is clear. Identical action by a union will constitute an unfair labor 
practice in the Eleventh Circuit but not in the Ninth. Implemen-
tation of the national labor policy is hampered by such conflicting 
rules. Accordingly, I would grant the petition to settle the 
conflict.

No. 83-151. Marshal l , Superi ntendent , Southern  Ohio  
Correct ional  Facility  v . Walker . C. A. 6th Cir. Certio-
rari denied. Reported below: 703 F. 2d 959.

Justi ce  Rehnquist , with whom The  Chief  Justice  and Jus -
tice  O’Connor  join, dissenting.

Respondent Walker was indicted in Stark County, Ohio, for 
murdering an off-duty policeman during a grocery store robbery in 
July 1972. Two accomplices, the wife of the victim, and a disin-
terested eyewitness identified respondent as the perpetrator of 
the murder. Respondent’s defense was alibi; the records of the 
jail in Cuyahoga County, Ohio, showed on their face that Walker 
was incarcerated there between April 14 and August 1, 1972. If 
these records were accurate, Walker could not have been in the 
grocery store on July 22, 1972, when the murder took place. The 
accuracy of these records was hotly contested at trial.

After a jury trial respondent was convicted of first-degree mur-
der. His conviction was affirmed by the Ohio Court of Appeals 
and by the Supreme Court of Ohio, State v. Walker, 55 Ohio St. 
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2d 208, 378 N. E. 2d 1049 (1978), cert, denied, 441 U. S. 924 
(1979). Respondent then sought federal habeas relief in the 
United States District Court for the Northern District of Ohio, 
which granted the writ on the ground that six evidentiary rulings 
of the Ohio trial court concerning the scope of prosecutorial cross- 
examination and rebuttal testimony denied respondent a fair trial 
as guaranteed by the Fourteenth Amendment. The Court of Ap-
peals for the Sixth Circuit affirmed the judgment on the same 
grounds. Walker v. Engle, 703 F. 2d 959 (1983). I would grant 
certiorari to review this novel holding that trial rulings on the 
scope of prosecutorial cross-examination and rebuttal testimony 
are cognizable on federal habeas. No case from this Court has 
ever held that they are, and several of our cases strongly suggest 
that they are not. See Davis v. Alaska, 415 U. S. 308, 317 
(1974); Lisenba v. California, 314 U. S. 219, 227 (1941); see also 
Donnelly v. DeChristoforo, 416 U. S. 637 (1974) (prosecutorial 
misconduct); Cupp v. Naughten, 414 U. S. 141 (1973) (erroneous 
jury instruction).

Respondent has contended throughout that irrelevant and prej-
udicial evidence was allowed before the jury. The Supreme 
Court of Ohio rejected his contention with this language:

“Upon a review of the contested testimony, we find that it 
was relevant, in that it tended to disprove the accuracy of the 
jail records, which was a question in dispute in the instant 
cause. The contested evidence went to the credibility of the 
various jail records by demonstrating the overall inefficiency 
of the persons and the system in which they were maintained 
and the general lack of inmate supervision.

“Moreover, upon an examination of the record, we find that 
the admission of certain of this testimony occurred without an 
objection and that a great proportion of this testimony oc-
curred during cross-examination. The trial judge is posited 
with broad discretion in controlling cross-examination, and 
the appellant has the burden to show a patent abuse of discre-
tion. We find, in the instant cause, that the admission of this 
testimony was relevant to the credibility of the jail records 
which support appellant’s alibi and was neither an abuse of 
discretion nor a resultant prejudicial harm to appellant.” 
State v. Walker, supra, at 214, 378 N. E. 2d, at 1052-1053 
(footnote and citations omitted).
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The District Court and the Court of Appeals, without suggest-
ing that there was anything peculiar about the Ohio rules regard-
ing relevancy or the trial court’s discretion to control the examina-
tion of witnesses, picked out six isolated instances in which those 
courts thought that prosecutorial cross-examination or rebuttal 
examination had been too broad, thereby infecting respondent’s 
entire trial with some sort of federal constitutional error:

(1) Defense witnesses were asked about the conviction of 
“Major” Payne, a former Warden of the jail, for theft of property 
from the jail. Payne had not been Warden at the time respond-
ent was allegedly incarcerated, however, and Payne’s conviction 
occurred after respondent’s recorded period of detention. Dis-
agreeing with the Supreme Court of Ohio, the Court of Appeals 
held that testimony relating to Payne’s conviction for stealing evi-
dence had “no apparent connection to the issue whether a prisoner 
could leave the jail and return undetected.” Walker n . Engle, 
703 F. 2d, at 963 (emphasis in original).

(2) Jail commissary records were introduced to show that 
Walker made numerous transactions during his confinement, in-
cluding one on the day of the crime. The prosecutor tried to 
undermine this circumstantial evidence with testimony from jail 
deputies that other inmates could have made purchases on Walker’s 
commissary account.

The State also called Frank Lancianese, an examiner for the 
Office of the State Auditor. He testified that (1) an audit of the 
commissary account between 1969 and 1975 revealed a $66,000 
shortage; (2) the Sheriff’s Department obstructed access to the 
commissary records; and (3) an audit of jail vending machine prof-
its showed $9,000 unaccounted for by the Sheriff’s Department. 
The Court of Appeals determined that this rebuttal testimony was 
not relevant to impeaching the accuracy of commissary records 
used by respondent to support his alibi, saying that “the alleged 
thefts did not affect the record of commissary transactions relied 
on by Walker, but showed merely that commissary funds may 
have at some time been misappropriated by Sheriff’s Department 
personnel.” Id., at 964 (emphasis in original).

(3) In the words of the Court of Appeals, “[t]he prosecution was 
permitted, without any basis in the record, to insinuate [on cross- 
examination] that several defense witnesses from the Sheriff’s De-
partment were being monitored and coached by Tom Booth in fur-
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therance of a Sheriff’s Department coverup of improprieties.” 
Ibid.

(4) Respondent was first located in Chicago, Illinois, and a pros-
ecution rebuttal witness was permitted to testify that Cuyahoga 
County authorities impeded respondent’s return to Stark County. 
The Court of Appeals rejected the State’s claim of relevancy, 
describing the testimony as “highly irrelevant and prejudicial 
conjecture.” Ibid.

(5) The State called as one of its witnesses John Appling, a 
prisoner who had served as a “range boss” for the cellblock to 
which Walker was assigned. Appling took the stand, identified 
himself, and refused to testify on the basis that his testimony 
might incriminate him. The State then questioned other wit-
nesses concerning Appling, seeking, in the words of the Ohio 
Supreme Court, “to test the recollection and credibility of the wit-
nesses . . . .” State v. Walker, 55 Ohio St. 2d, at 218, 378 N. E. 
2d, at 1054. The District Court, in sharp contrast, thought that 
this testimony “suggested] to the jury that Appling’s testimony 
would have been helpful to the prosecution had he testified . . . .” 
Walker v. Engle, C79-2132 (ND Ohio, Jan. 28, 1981), App. to Pet. 
for Cert. A41. The Court of Appeals agreed.

(6) The Court of Appeals also found objectionable the State’s 
use, over objection, of newspaper clippings to refresh the recollec-
tion of defense witnesses during cross-examination regarding the 
conditions at the Cuyahoga County jail. The clippings referred to 
problems within the jail, and the Court of Appeals thought the use 
of these clippings had an “inflammatory and prejudicial effect upon 
the jury.” Walker n . Engle, supra, at 968.

The lower courts agreed that the evidence could sustain re-
spondent’s conviction for the murder with which he was charged. 
What the Court of Appeals did, in effect, was to select from this 
massive evidence three examples of trial rulings respecting the 
examination of defense witnesses, one ruling respecting a witness 
who refused to testify, and two instances of the scope of rebuttal 
testimony, and to conclude that their combined effect was to deny 
respondent a “fair trial.” In so doing, I think the Court of 
Appeals went far beyond the permissible scope of federal habeas 
review of a state conviction.

Whether we as trial judges in this case would have limited 
cross-examination or rebuttal testimony more stringently than did 
the judge who presided over the trial is scarcely material to the 
inquiry on federal habeas corpus. The prosecution was trying to 
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impeach documentary evidence which gave a criminal defendant, 
placed at the scene of the crime by several witnesses, an appar-
ently airtight alibi—that he was confined in jail in another county 
when the crime occurred. The manner in which these records 
might be impeached, whether by showing potential inaccuracies in 
the methods by which they were kept, or by showing other defi-
ciencies in the office that was responsible for keeping the records, 
must under our system be left to the discretion of the trial judge. 
In Lisenba v. California, 314 U. S., at 227-228, this Court said:

“The Fourteenth Amendment leaves California free to 
adopt a rule of relevance which the court below holds was ap-
plied here in accordance with the state’s law.”

This Court has even gone so far as to overturn a trial judge’s 
ruling limiting cross-examination, stating that under the Con-
frontation Clause of the United States Constitution,

“[s]ubject always to the broad discretion of a trial judge to 
preclude repetitive and unduly harassing interrogation, the 
cross-examiner is not only permitted to delve into the witness’ 
story to test the witness’ perceptions and memory, but the 
cross-examiner has traditionally been allowed to impeach, 
i. e., discredit, the witness.” Davis v. Alaska, 415 U. S., 
at 316.

By failing to heed the rulings in Lisenba and Davis, the Court of 
Appeals impermissibly intruded federal habeas review into essen-
tially discretionary rulings of a state trial judge on a hotly con-
tested issue at trial. I would grant certiorari to review its 
judgment.

No. 83-171. Transamerica  Computer  Co ., Inc . v . Inter -
national  Busin ess  Machines  Corp . C. A. 9th Cir. Certio-
rari denied. Justice  Blackm un  took no part in the consider-
ation or decision of this petition. Reported below: 698 F. 2d 1377.

No. 83-418. Aff eldt  et  al . v . J. C. Penney  Co . C. A. 6th 
Cir. Certiorari denied. Justice  Blackm un  took no part in the 
consideration or decision of this petition. Reported below: 714 F. 
2d 138.

No. 83-190. Abatti  Farms , Inc ., et  al . v . Agricultural  
Labor  Relat ions  Board  et  al . Ct. App. Cal., 4th App. Dist. 
Motion of Western Growers Association for leave to file a brief as 
amicus curiae granted. Certiorari denied.
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No. 83-272. Basic  Construction  Co . v . United  State s . 
C. A. 4th Cir. Certiorari denied. Just ice  Powel l  took no part 
in the consideration or decision of this petition. Reported below: 
711 F. 2d 570.

No. 83-282. Wils on  et  al . v . Block , Secreta ry  of  Agri -
cult ure , et  AL. C. A. D. C. Cir. Certiorari denied. Just ice  
O’Connor  took no part in the consideration or decision of this pe-
tition. Reported below: 228 U. S. App. D. C. 166, 708 F. 2d 735.

No. 83-388. E-Systems , Inc ., et  al . v . Director , Off ice  
of  Workers ’ Comp ens ation  Programs , Unite d  State s De -
partm ent  of  Labor , et  al . C. A. 5th Cir. Motion of respond-
ent Howard R. Clymer for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 694 F. 2d 720.

No. 83-5025. Larsen  v . Siel aff  et  al . C. A. 7th Cir. 
Certiorari denied. Just ice  Brenna n  and Justice  Marsh all  
would grant certiorari. Reported below: 702 F. 2d 116.

No. 83-5329. Buford  v . Wainwright , Secretary , Florida  
Department  of  Corrections . Sup. Ct. Fla.; and

No. 83-5354. Amadeo  v . Kemp , Superi ntendent , Georg ia  
Diagn ostic  and  Class ifica tion  Center . Sup. Ct. Ga. Cer-
tiorari denied. Reported below: No. 83-5329, 428 So. 2d 1389.

Justice  Brenna n  and Just ice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

Novem ber  4, 1983
Dismissal Under Rule 53

No. 83-389. Filco  et  al . v . Amana  Refr igeration , Inc ., 
et  al . C. A. 9th Cir. Certiorari dismissed under this Court’s 
Rule 53. Reported below: 709 F. 2d 1257.

Novem ber  7, 1983
Appeals Dismissed

No. 83-430. Heim bach , County  Executi ve  of  Orange  
County , et  al . v . New  York  et  al . Appeal from Ct. App.
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N. Y. dismissed for want of substantial federal question. Re-
ported below: 59 N. Y. 2d 891, 452 N. E. 2d 1264.

No. 83-449. Burke  Distr ibuti ng  Corp ., dba  B & W Trans -
porta tion , et  al . v. Mass achus etts . Appeal from Sup. Jud. 
Ct. Mass, dismissed for want of substantial federal question. Re-
ported below: 388 Mass. 799, 448 N. E. 2d 728.

No. 83-467. Paulson  et  al . v . County  of  Pierc e . Appeal 
from Sup. Ct. Wash, dismissed for want of substantial federal 
question. Reported below: 99 Wash. 2d 645, 664 P. 2d 1202.

Certiorari Granted—Vacated and Remanded. (See also No. 
82-6848, ante, p. 44.)

No. 82-1712. Sumner , Warden  v . Mata . C. A. 9th Cir. 
Motion of respondent for leave to proceed in forma pauperis and 
certiorari granted. Judgment vacated and case remanded with 
directions to dismiss the appeal as moot. Justice  Stev ens  
would deny certiorari. Reported below: 696 F. 2d 1244.

Miscellaneous Orders
No. A-310 (82-6982). Narciss e  v . Louis iana , ante, p. 865. 

Application to suspend the effect of the order denying certiorari 
pending action on the petition for rehearing, addressed to Justice  
Brennan  and referred to the Court, denied. Justice  Brennan  
and Justice  Marsh all  would grant the application.

No. D-345. In  re  Dis barment  of  Walgren . Disbarment 
entered. [For earlier order herein, see 461 U. S. 941.]

No. D-355. In  re  Dis barment  of  Gelb . Disbarment en-
tered. [For earlier order herein, see 462 U. S. 1103.]

No. D-357. In  re  Disb arment  of  Harthun . Disbarment 
entered. [For earlier order herein, see 462 U. S. 1103.]

No. D-358. In  re  Dis barment  of  Sheehan . Disbarment 
entered. [For earlier order herein, see 462 U. S. 1103.]

No. D-359. In  re  Disb arment  of  Mc Comb . Disbarment 
entered. [For earlier order herein, see 462 U. S. 1104.]

No. D-360. In  re  Disb arment  of  Tabenken . Disbarment 
entered. [For earlier order herein, see 462 U. S. 1114.]
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No. D-363. In  re  Disbarm ent  of  Gigliotti . Disbarment 
entered. [For earlier order herein, see 462 U. S. 1128.]

No. D-364. In  re  Disbarm ent  of  Downes . Disbarment en-
tered. [For earlier order herein, see 463 U. S. 1204.]

No. D-381. In  re  Disbarme nt  of  Cairo . It is ordered that 
Victor C. Cairo, of Racine, Wis., be suspended from the practice 
of law in this Court and that a rule issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. D-384. In  re  Disbarm ent  of  Bizar . It is ordered that 
Philip Harold Bizar, of Highland Park, Ill., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-385. In  re  Disbarme nt  of  Draw dy . It is ordered 
that J. Wesley Drawdy, of Columbia, S. C., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-386. In  re  Disbarme nt  of  Perlow . It is ordered 
that Solomon Perlow, of Lawrence, N. Y., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-387. In  re  Disbarme nt  of  Mandell . It is ordered 
that Irving Mandell, of Valley Stream, N. Y., be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 82-485. Keeton  v . Hustler  Magaz ine , Inc ., et  al . 
C. A. 1st Cir. [Certiorari granted, 459 U. S. 1169.] Treating 
the telegram of David L. Kahn, Esquire, received November 3, 
1983, as a motion of Larry Flynt for leave to present oral argu-
ment pro se, the motion is denied. Stephen M. Shapiro, Esquire, 
of Chicago, Ill., is invited to present oral argument as amicus cu-
riae in support of the judgment below.
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No. 82-940. Hish on  v . King  & Spaldi ng . C. A. 11th Cir. 
[Certiorari granted, 459 U. S. 1169.] Motion of petitioner for 
leave to file reply brief out of time denied.

No. 83-5384. Boylan  v . United  States  Postal  Servi ce . 
C. A. 11th Cir. Motion of petitioner for leave to proceed in 
forma pauperis denied. Petitioner is allowed until November 28, 
1983, within which to pay the docketing fee required by Rule 45(a) 
and to submit a petition in compliance with Rule 33 of the Rules of 
this Court.

Justice  Brennan , Just ice  Marshall , and Justice  Black -
mun , dissenting.

For the reasons expressed in Brown v. Herald Co., ante, 
p. 928, we would deny the petition for certiorari in this case 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 83-5440. In  re  Green ; and
No. 83-5444. In  re  Perc haro . Petitions for writs of manda-

mus denied.
Certiorari Granted

No. 83-18. Dun  & Bradstre et , Inc . v . Greenmos s  Build -
ers , Inc . Sup. Ct. Vt. Certiorari granted. Reported below: 
143 Vt. 66, 461 A. 2d 414.

No. 83-317. Block , Sheriff  of  the  County  of  Los  Ange -
les , et  al . v. Rutherf ord  et  al . C. A. 9th Cir. Motion of 
respondent Dennis Rutherford for leave to proceed in forma pau-
peris and certiorari granted. Reported below: 710 F. 2d 572.

No. 83-321. Walle r  v . Georgia ; and
No. 83-322. Cole  et  al . v . Georgia . Sup. Ct. Ga. Certio-

rari granted, cases consolidated, and a total of one hour allotted 
for oral argument. Reported below: 251 Ga. 124, 303 S. E. 2d 
437.
Certiorari Denied

No. 82-538. Godoy , aka  Wood  v . United  State s . C. A. 
9th Cir. Certiorari denied. Reported below: 678 F. 2d 84.

No. 82-2082. Larsen  et  al . v . Fisher ; and
No. 82-2130. Fisher  v . Larsen  et  al . Ct. App. Cal., 4th 

App. Dist. Certiorari denied. Reported below: 138 Cal. App. 3d 
627, 188 Cal. Rptr. 216.
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No. 82-6810. Mason  v . Miss iss ipp i. Sup. Ct. Miss. Certio-
rari denied. Reported below: 429 So. 2d 569.

No. 82-6825. Kinner  v . Morri s , Warden . C. A. 9th Cir. 
Certiorari denied.

No. 82-6946. Ferguson  v . Johnso n  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1501.

No. 83-22. City  of  Rockford  et  al . v . Kaske  et  al . Sup. 
Ct. Ill. Certiorari denied. Reported below: 96 Ill. 2d 298, 450 
N. E. 2d 314.

No. 83-64. Alve ro  Cruz  v . United  State s . C. A. 11th 
Cir. Certiorari denied. Reported below: 698 F. 2d 1148.

No. 83-65. Leaseway  Trans por tati on  Corp , et  al . v . 
United  State s  et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 709 F. 2d 1510.

No. 83-71. United  Parcel  Servi ce , Inc . v . National  
Labor  Relations  Board . C. A. 3d Cir. Certiorari denied. 
Reported below: 706 F. 2d 972.

No. 83-79. Jensen  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 83-90. Portsm outh  Redevelop ment  and  Housing  Au -
thority  v. Pierc e , Secret ary  of  Hous ing  and  Urban  Devel -
opm ent , et  AL. C. A. 4th Cir. Certiorari denied. Reported 
below: 706 F. 2d 471.

No. 83-162. New  York  State  Departme nt  of  Taxat ion  
and  Finan ce  et  al . v . Air  Trans port  Ass ociation  of  Amer -
ica . Ct. App. N. Y. Certiorari denied. Reported below: 59 
N. Y. 2d 917, 453 N. E. 2d 548.

No. 83-179. Posey  v . Skyline  Corp . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 702 F. 2d 102.

No. 83-180. Southern  Pacific  Transp ortation  Co . v . Sec -
retary  of  the  Interior  et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 700 F. 2d 550.

No. 83-184. Hodges  v . Board  of  Comm issio ners  on  Griev -
ances  and  Disci pline . Sup. Ct. S. C. Certiorari denied. Re-
ported below: 279 S. C. 128, 303 S. E. 2d 89.
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No. 83-278. Bobo  v . Du Charme , Superi ntendent , Wash -
ington  State  Penit enti ary , et  al . C. A. 9th Cir. Certio-
rari denied. Reported below: 707 F. 2d 516.

No. 83-397. Ouimet  Corp , et  al . v . Pensi on  Benefit  
Guaranty  Corporat ion  et  al . C. A. 1st Cir. Certiorari de-
nied. Reported below: 711 F. 2d 1085.

No. 83-398. Mits ui  & Co., Ltd ., et  al . v . Indus trial  In -
ves tme nt  Devel opme nt  Corp , et  al . C. A. 5th Cir. Certio-
rari denied. Reported below: 704 F. 2d 785.

No. 83-408. Canadian  Hidrogas  Resources , Ltd ., et  al . 
v. MGPC, Inc . Temp. Emerg. Ct. App. Certiorari denied. 
Reported below: 725 F. 2d 1376.

No. 83-410. Roth  v . Prit ikin  et  al . C. A. 2d Cir. Certio-
rari denied. Reported below: 710 F. 2d 934.

No. 83-416. Byrum  et  al . v . Lowe  & Gordon , Ltd .; and 
Byrum  et  al . v . Patters on , Trustee , et  al . Sup. Ct. Va. 
Certiorari denied. Reported below: 225 Va. 362, 302 S. E. 2d 46 
(first case).

No. 83-426. Sanchez  et  al . v . Mc Fadden , Admin is trix  of  
the  Estate  of  Mc Fadden . C. A. 2d Cir. Certiorari denied. 
Reported below: 710 F. 2d 907.

No. 83-437. Infa nt  Doe  v . Bloomington  Hosp ital  et  al . 
Ct. App. Ind. Certiorari denied.

No. 83-439. Sill er  et  al . v . Hartz  Mount ain  Ass ocia tes  
et  AL. Sup. Ct. N. J. Certiorari denied. Reported below: 93 
N. J. 370, 461 A. 2d 568.

No. 83-440. Scott  v . Sylves ter . Sup. Ct. Va. Certiorari 
denied. Reported below: 225 Va. 304, 302 S. E. 2d 30.

No. 83-448. Mac Donald  et  al . v . Ferguson  Reorg aniz ed  
School  Dis trict  R-2 et  al . C. A. 8th Cir. Certiorari denied. 
Reported below: 711 F. 2d 80.

No. 83-457. Hyde  v . Miss iss ipp i. Sup. Ct. Miss. Certiorari 
denied.

No. 83-462. Sturm , Ruger  & Co., Inc . v . Zahrte . C. A. 
9th Cir. Certiorari denied. Reported below: 709 F. 2d 26.
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No. 83-474. Stuar t -Wes ter n , Inc . v . Cooling  Syste ms  & 
Flexibles , Inc . C. A. 9th Cir. Certiorari denied. Reported 
below: 711 F. 2d 1062.

No. 83-488. Kozachenko  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 708 F. 2d 719.

No. 83-522. Walker  v . Marsh all , Super inte ndent , 
Southern  Ohio  Correctional  Facilit y . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 703 F. 2d 959.

No. 83-543. Kirk  v . United  States . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 711 F. 2d 1069.

No. 83-545. Sagan  v . U. S. Supreme  Court  et  al . C. A. 
3d Cir. Certiorari denied. Reported below: 716 F. 2d 892.

No. 83-566. Weiner  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 723 F. 2d 917.

No. 83-571. Arias  v . United  States . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 708 F. 2d 732.

No. 83-574. Eboli  et  al . v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 712 F. 2d 785.

No. 83-584. Kramer  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 711 F. 2d 789.

No. 83-5049. Carpen ter  v . Scopp a  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 729 F. 2d 1441.

No. 83-5111. Van  Mete r  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 714 F. 2d 125.

No. 83-5123. West on  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 708 F. 2d 302.

No. 83-5127. Green  v . Oklaho ma . Ct. Crim. App. Okla. 
Certiorari denied.

No. 83-5141. Davis  v . Mis souri . Ct. App. Mo., Western 
Dist. Certiorari denied. Reported below: 646 S. W. 2d 871.

No. 83-5179. Lars on  v . Kotos  et  al . C. A. 7th Cir. Cer-
tiorari denied.

No. 83-5184. Aguirre  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.



ORDERS 963

464 U. S. November 7, 1983

No. 83-5198. Williams  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied.

No. 83-5224. Thomps on  v . United  States . Ct. App. D. C. 
Certiorari denied.

No. 83-5274. Fitzpatri ck  v . Smith , Super inte ndent , At -
tic a  Corre cti onal  Facili ty . Ct. App. N. Y. Certiorari de-
nied. Reported below: 59 N. Y. 2d 916, 453 N. E. 2d 547.

No. 83-5283. Hopkins  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 703 F. 2d 1102.

No. 83-5316. Oliv er  et  al . v . Huntingdon  County  Com -
mis sioner s  et  AL. C. A. 3d Cir. Certiorari denied.

No. 83-5393. Dollar  et  al . v . Haral son  County , Geor -
gia . C. A. 11th Cir. Certiorari denied. Reported below: 704 
F. 2d 1540.

No. 83-5397. Zerman  v . Jacobs  et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 729 F. 2d 1443.

No. 83-5404. West  v . Miss iss ipp i . Sup. Ct. Miss. Certio-
rari denied. Reported below: 433 So. 2d 1147.

No. 83-5405. Owens  v . Barnes , Dauphi n  Count y  Bureau  
of  Elect ions , et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 711 F. 2d 25.

No. 83-5425. Bruce  v . Mc Kaskle , Acting  Direct or , Texas  
Departm ent  of  Corrections . C. A. 5th Cir. Certiorari de-
nied. Reported below: 707 F. 2d 155.

No. 83-5426. Finch  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 714 F. 2d 134.

No. 83-5428. Bennett  v . Texas  et  al . C. A. 5th Cir. 
Certiorari denied.

No. 83-5429. Gaddy  v . New  York . Ct. App. N. Y. Certio-
rari denied. Reported below: 59 N. Y. 2d 973, 453 N. E. 2d 557.

No. 83-5430. Lamore  v . Inland  Divis ion  of  General  Mo -
tors  Corp , et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 714 F. 2d 140.
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No. 83-5434. Guy  v . Tip Top , Faberge , Inc . C. A. 8th Cir. 
Certiorari denied. Reported below: 718 F. 2d 1107.

No. 83-5436. Frost  v . United  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 720 F. 2d 668.

No. 83-5439. Hoskins  v . Thomps on , Governo r  of  Illi nois . 
C. A. 7th Cir. Certiorari denied.

No. 83-5441. Meares -El  v . Lane , Direct or , Illinoi s  De -
partm ent  of  Corrections , et  al . C. A. 7th Cir. Certiorari 
denied.

No. 83-5443. Orenst ein  et  al . v . Heckl er , Secretary  of  
Health  and  Human  Servi ces . C. A. 1st Cir. Certiorari 
denied.

No. 83-5458. Cortez  v . New  Mexic o . Ct. App. N. M. 
Certiorari denied.

No. 83-5481. Castro  v . Federal  Deposi t  Insuran ce  Cor -
por atio n , Recei ver  for  Banco  Credito  y  Ahorro  Ponce no , 
et  al . C. A. 1st Cir. Certiorari denied.

No. 83-5503. Moore  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 710 F. 2d 731.

No. 83-5515. Pineda -Chinchil la  v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 712 F. 2d 942.

No. 83-5518. Sammon s  v . Lives ay , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 711 F. 2d 1059.

No. 83-5520. Pifer  v . United  State s . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 716 F. 2d 904.

No. 83-5532. Holliman  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 714 F. 2d 785.

No. 83-5535. Jenks  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 714 F. 2d 143.

No. 83-5546. Hillyard  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 711 F. 2d 1051.

No. 83-5554. Hampton  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 704 F. 2d 1250.
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No. 83-5555. Zylstra  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 713 F. 2d 1332.

No. 82-1069. Peacock  et  al . v . United  States . C. A. 5th 
Cir. Motion of petitioner Harvey Coleman Peacock for leave to 
proceed in forma pauperis granted. Certiorari denied. Re-
ported below: 654 F. 2d 339 and 686 F. 2d 356.

No. 82-1977. Wainw right , Direc tor , Florid a  Depart -
ment  of  Correct ions , et  al . v . Giardino . C. A. 11th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 704 F. 2d 1252.

No. 83-144. Vinzant  v. King . C. A. 1st Cir. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 702 F. 2d 18.

No. 82-2148. Whisenhunt  et  vir  v . Spradlin  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 701 F. 2d 
470.

Justi ce  Brennan , with whom Justice  Marsh all  and 
Justice  Blackm un  join, dissenting.

This case raises important and recurring questions concerning 
the due process and privacy rights of public employees, and I 
therefore dissent from the denial of certiorari. Petitioners, a 
patrolwoman and a police sergeant, were suspended from their 
jobs, and the sergeant was demoted to patrolman, because they 
dated and spent several nights together. These punishments 
were imposed even though the Department failed to provide 
petitioners with any reasonable warning that their conduct was 
prohibited and did not come forward with any evidence that the 
activity adversely affected their job performance. The Court of 
Appeals rejected petitioners’ contentions that the suspensions 
and demotion violated their constitutional rights. Shawgo v. 
Spradlin, 701 F. 2d 470 (CA5 1983).

Although issues concerning the regulation of the private conduct 
of public employees arise frequently, the lower courts have di-
vided sharply both in their results and in their analytic approach,1 

1 See, e. g., Andrade v. City of Phoenix, 692 F. 2d 557 (CA9 1982); Andrews 
v. Drew Municipal Separate School Dist., 507 F. 2d 611 (CA5 1975), cert, 
dism’d as improvidently granted, 425 U. S. 559 (1976); Fisher v. Snyder, 
476 F. 2d 375 (CA8 1973); Scott v. Macy, 121 U. S. App. D. C. 205, 
349 F. 2d 182 (1965); Drake v. Covington County Board of Education,
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and guidance from this Court is unquestionably needed. I would 
grant certiorari and set the case for oral argument.

I
Petitioners Janet Shawgo2 and Stanley Whisenhunt met and 

began dating while both were with the Amarillo, Tex., Police De-
partment.3 Whisenhunt was a sergeant who had been on the 
force for 11 years; Shawgo was a patrolwoman who had joined the 
Department a year earlier. The two worked different shifts, and 
Shawgo was not under Whisenhunt’s supervision. As their rela-
tionship developed, Whisenhunt informed his immediate supervi-
sor, Lieutenant Boydston, that he and Shawgo would probably be 
spending some nights together. The lieutenant told Whisenhunt 
that that would be “fine, [but] that I didn’t want the two of them 
setting up housekeeping.” Petitioners spent an increasing 
amount of time together but, as directed by Lieutenant Boydston, 
maintained separate residences.

Sometime thereafter, respondent Chief of Police Lee Spradlin 
heard rumors about petitioners’ relationship. Without confront-

371 F. Supp. 974 (MD Ala. 1974) (three-judge court); Briggs v. North Mus-
kegon Police Dept., 563 F. Supp. 585 (WD Mich. 1983); Baron v. Meloni, 556 
F. Supp. 796 (WDNY 1983); Swope v. Bratton, 541 F. Supp. 99 (WD Ark. 
1982); Suddarth v. Slane, 539 F. Supp. 612 (WD Va. 1982); Shuman v. City of 
Philadelphia, 470 F. Supp. 449 (ED Pa. 1979); Wilson v. Swing, 463 F. Supp. 
555 (MDNC 1978); Smith v. Price, 446 F. Supp. 828 (MD Ga. 1977), rev’d on 
other grounds, 616 F. 2d 1371 (CA5 1980); Hollenbaugh v. Carnegie Free Li- 

, brary, 436 F. Supp. 1328 (WD Pa. 1977), aff’d, 578 F. 2d 1374 (CA3), cert, de-
nied, 439 U. S. 1052 (1978) (Mars hal l , J., dissenting); Major v. Hampton, 
413 F. Supp. 66 (ED La. 1976); Mindel n . U. S. Civil Service Comm’n, 312 F. 
Supp. 485 (ND Cal. 1970). See also Phillips v. Bergland, 586 F. 2d 1007, 
1011 (CA4 1978); Norton v. Macy, 135 U. S. App. D. C. 214, 217, 417 F. 2d 
1161, 1164 (1969); Meehan v. Macy, 129 U. S. App. D. C. 217, 229-230, 232, 
392 F. 2d 822, 834-835, 837 (1968), on reconsideration, 138 U. S. App. D. C.
38, 425 F. 2d 469, on rehearing en banc, 138 U. S. App. D. C. 41, 425 F. 2d 
472 (1969); Taylor v. U. S. Civil Service Comm’n, 374 F. 2d 466, 469-470 
(CA9 1967).

2 Subsequent to the decision below, petitioners were married and Shawgo 
has adopted her husband’s last name. For convenience, Mrs. Whisenhunt 
will be referred to herein by her previous name.

3 The statement of facts is adopted from the opinion of the Court of Appeals. 
Shawgo v. Spradlin, 701 F. 2d 470, 472-474 (CA5 1983). 
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ing them or their supervisors, Spradlin ordered Department de-
tectives to conduct surveillance of the two police officers during 
off-duty hours. For 17 days, the detectives monitored Whisen-
hunt’s home from a car parked in front of it and from a nearby 
apartment rented for that purpose. During that period, they 
observed Shawgo entering and leaving Whisenhunt’s apartment 
on a number of occasions. The detectives filed an investigative 
report with Chief Spradlin which detailed the times of Shawgo’s 
off-duty visits but also noted that petitioners had maintained 
separate residences.

On the Chief’s recommendation, the Department disciplined 
petitioners for their nonmarital “cohabitation.” Both were 
suspended without pay for 12 days; in addition, Whisenhunt was 
demoted from sergeant to patrolman. When notified of the 
punishments, petitioners were informed that their relationship vi-
olated § 113, Part 8, of Police Department regulations, which pro-
hibits conduct that, “if brought to the attention of the public, could 
result in justified unfavorable criticism of [an officer] or the de-
partment.” Whisenhunt was told that his activities also violated 
§ 123 of the regulations, which requires “diligent and competent” 
performance of duties that are not “otherwise specifically pre-
scribed” in the rules, as well as city personnel Rule XIX, § 108, 
which proscribes “conduct prejudicial to good order.” No Ama-
rillo police officer had ever before been disciplined for dating or 
“cohabitation” on these or any other grounds.

Petitioners exercised their statutory right to challenge the disci-
pline before the Amarillo Civil Service Commission. The Com-
mission refused to hear evidence of other known but unpunished 
instances of dating and cohabitation among members of the Police 
Department. There were no charges, evidence, or findings that 
the relationship violated any state law;4 that it affected the per-
formance of petitioners’ duties; or that it was known to any mem-
bers of the public. The Commission nevertheless upheld the dis-
cipline. Both officers subsequently resigned from the force 

4 The Texas Penal Code expressly excludes from its sexual offense provi-
sions “the conduct of persons while cohabitating, regardless of the legal status 
of their relationship and of whether they hold themselves out as husband and 
wife.” Tex. Penal Code Ann. §21.12 (1974). In addition, Texas has no stat-
ute prohibiting fornication.
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because of unsatisfactory working conditions created by the disci-
pline and publicity resulting from the hearing.

Petitioners brought this action in Federal District Court under 
42 U. S. C. § 1983 against Chief Spradlin, the city, the Police De-
partment, and members of the Amarillo Civil Service Commission. 
The complaint alleged that the discipline violated petitioners’ 
rights to privacy and to due process of law. After a trial, the 
District Court entered judgment in favor of the defendants in an 
unpublished opinion and the Court of Appeals affirmed. Shawgo 
v. Spradlin, 701 F. 2d 470 (CA5 1983).

II
Petitioners contend that, since they had no way of knowing that 

their private and otherwise lawful behavior violated the regula-
tions quoted above, the discipline was imposed without due proc-
ess of law. The Court of Appeals characterized this claim as “ex-
tremely persuasive”:

“[Whisenhunt] did not receive warning of the consequences of 
off-duty behavior that was a common practice at the Depart-
ment and was expressly or tacitly approved by his supervisor. 
The actual conduct for which he was punished—dating and 
spending the night with a co-employee—is not self-evidently 
within the ambit of the regulations and thus does not carry 
with it its own warning of wrongdoing, as does illegal conduct 
.... In addition, the plaintiff here had no objective indica-
tion that his off-duty activities impaired his job effectiveness.

“Moreover, the catchall regulation had not been given con-
tent by prior instances of discipline, for ‘the conduct resulting 
in their suspension was virtually identical to conduct previ-
ously tolerated.’ . . . The plaintiff had no notice, because he 
was the first officer disciplined for activities that were ap-
proved by his supervisor and that he had valid reasons to be-
lieve were common in the police force. In addition, by know-
ingly tolerating similar activities by other individuals, the 
Department may be seen as sanctioning conduct that could 
have fallen within the scope of the rule. . . . Whisenhunt’s 
supervisor’s express or tacit approval, the implicit sanctioning 
of similar behavior in the Department, and the absence of 
warnings or prior instances of punishment, all raised a reason-
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able inference contradictory to the scope later ascribed to the 
general rule.” Id., at 478 (citations omitted).

Despite this conclusion, the Court of Appeals held that the rules 
afforded petitioners constitutionally sufficient notice that their con-
duct was prohibited. The court apparently believed that, in cases 
not involving criminal sanctions, formal administrative rule-
makings, or activities protected by the First Amendment, the Due 
Process Clause imposes virtually no requirement of fair warning. 
See id., at 477-478, 479.

I believe this assumption fundamentally misperceives the pur-
pose of the due process notice requirement. We have long recog-
nized that “a statute which either forbids or requires the doing of 
an act in terms so vague that men of common intelligence must 
necessarily guess at its meaning and differ as to its application, vi-
olates the first essential of due process of law.” Connally v. Gen-
eral Construction Co., 269 U. S. 385, 391 (1926). See also 
Kolender v. Lawson, 461 U. S. 352, 357-358 (1983). The require-
ment that the government afford reasonable notice of the kinds of 
conduct that will result in deprivations of liberty and property5 re-
flects a sense of basic fairness as well as concern for the intrinsic 
dignity of human beings. Furthermore, the rule is instrumental 
to the constitutional concept of “ordered liberty.” By demanding 
that government articulate its aims with a reasonable degree of 
clarity, the Due Process Clause ensures that state power will be 
exercised only on behalf of policies reflecting a conscious choice 
among competing social values; reduces the danger of caprice and 
discrimination in the administration of the laws; and permits 
meaningful judicial review of state actions. See, e. g., Grayned 
v. City of Rockford, 408 U. S. 104, 108-109 (1972); Giaccio v. 
Pennsylvania, 382 U. S. 399, 402-404 (1966); Raley v. Ohio, 360 
U. S. 423, 437-439 (1959); Joseph Burstyn, Inc. v. Wilson, 343 
U. S. 495, 532 (1952) (Frankfurter, J., concurring); Cantwell v. 
Connecticut, 310 U. S. 296, 307-308 (1940); Hurtado v. Califor-
nia, 110 U. S. 516, 535-536 (1884). See generally McGautha v. 
California, 402 U. S. 183, 248-259 (1971) (Brennan , J., dissent-

5 The Court of Appeals recognized that Whisenhunt, at least, was deprived 
of a constitutionally protected property interest when he was demoted from 
sergeant to patrolman. 701 F. 2d, at 476. See also infra, at 971-972.
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ing), and cases cited therein; Note, The Void-For-Vagueness Doc-
trine in the Supreme Court, 109 U. Pa. L. Rev. 67, 80-81 (1960).

The concern with arbitrary encroachments on freedom which 
underlies the notice requirement naturally has special force when 
the liberty interests at stake are fundamental. For this reason, 
we have demanded greater precision in laws which render conduct 
criminal or which may abridge First Amendment rights. See, 
e. g., Kolender v. Lawson, supra, at 358, and n. 8; Parker v. 
Levy, 417 U. S. 733, 756 (1974); Smith v. Goguen, 415 U. S. 566, 
573, n. 10 (1974); Winters v. New York, 333 U. S. 507, 515 (1948). 
See infra, at 971. But the protections of the Due Process Clause 
are not limited to the most severe deprivations of liberty and 
property. As the Court held long ago, the requirement of fair 
warning does not prohibit particular types of penalties but rather 
“exaction of obedience to a rule or standard which [is] so vague 
and indefinite as really to be no rule or standard at all.” A. B. 
Small Co. v. American Sugar Refining Co., 267 U. S. 233, 239 
(1925). Following the principle of A. B. Small, we have fre-
quently entertained claims that regulations of economic and pro-
fessional activity are unconstitutionally vague, even when the law 
at issue depends on civil enforcement and has no apparent effect 
on First Amendment rights. See, e. g., Hoffman Estates v. 
Flipside, Hoffman Estates, Inc., 455 U. S. 489, 497-505 (1982); 
Joseph E. Seagram & Sons, Inc. v. Hostetter, 384 U. S. 35, 48-49 
(1966); Barsky v. Board of Regents, 347 U. S. 442, 443, 448 (1954); 
Neblett v. Carpenter, 305 U. S. 297, 302-303 (1938).

The unexpected and ad hoc application of the city of Amarillo’s 
vague personnel regulations to petitioners’ conduct implicates pre-
cisely the concerns underlying the due process requirement of fair 
warning. There is not the slightest hint in either the language or 
the prior interpretations of the city’s rules that they forbid private, 
off-duty, lawful, and consensual sexual relations. Whatever policy 
reasons may have justified the discipline, they had apparently 
never before been expressed by either the State, the city, or the 
Police Department. Indeed, as the Court of Appeals explained, 
petitioners had good reasons to believe that their relationship was 
not so proscribed. Upholding the discipline, therefore, is not 
merely unfair, it “sanction[s] the most indefensible sort of entrap-
ment by the State.” Raley v. Ohio, supra, at 438.
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III
For these reasons, I believe the discipline imposed on petition-

ers would have failed to satisfy the requirements of fair notice 
even if no fundamental rights had been at stake. But petitioners’ 
lawful, off-duty sexual conduct clearly implicates the “fundamental 
. . . right to be free, except in very limited circumstances, from 
unwanted governmental intrusions into one’s privacy.” Stanley 
n . Georgia, 394 U. S. 557, 564 (1969). Without identifying the 
precise contours of this right, we have recognized that it includes 
a broad range of private choices involving family life and personal 
autonomy. See, e. g., Akron v. Akron Center for Reproductive 
Health, Inc., 462 U. S. 416, 426-427 (1983) (abortion); Santosky v. 
Kramer, 455 U. S. 745, 753 (1982) (child raising); Zablocki v. 
Redhail, 434 U. S. 374, 383-385 (1978) (marriage); Carey v. Popu-
lation Services International, 431 U. S. 678, 684-685 (1977) (con-
traception); Moore v. City of East Cleveland, 431 U. S. 494, 499 
(1977) (plurality opinion) (right to determine family living arrange-
ments); Cleveland Board of Education v. LaFleur, 414 U. S. 632, 
639-640 (1974) (pregnancy); Roe v. Wade, 410 U. S. 113, 152-153 
(1973) (abortion); Eisenstadt v. Baird, 405 U. S. 438, 453-454 
(1972) (contraception); id., at 460, 463-465 (White , J., concurring 
in result); Loving v. Virginia, 388 U. S. 1, 12 (1967) (marriage); 
Griswold v. Connecticut, 381 U. S. 479, 483-486 (1965) (marital 
privacy); Prince v. Massachusetts, 321 U. S. 158, 166 (1944) (fam-
ily relationships); Skinner v. Oklahoma ex rel. Williamson, 316 
U. S. 535, 541-542 (1942) (procreation); Pierce v. Society of Sis-
ters, 268 U. S. 510, 535 (1925) (child rearing and education); Meyer 
v. Nebraska, 262 U. S. 390, 399 (1923) (same). These and other 
cases reflect the view that constitutionally protected liberty in-
cludes freedom from governmental disclosure of or interference 
with certain kinds of intensely personal decisions. The intimate, 
consensual, and private relationship between petitioners involved 
both the “interest in avoiding disclosure of personal matters, and 
. . . the interest in independence in making certain kinds of impor-
tant decisions,” Whalen v. Roe, 429 U. S. 589, 599-600 (1977), that 
our cases have recognized as fundamental. Therefore, the notice 
requirement of the Due Process Clause demands particular preci-
sion in this case. See supra, at 970.

Indeed, because petitioners’ conduct involved fundamental 
rights, it could only be abridged to the extent necessary to achieve 
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strong, clearly articulated state interests. See, e. g., Akron v. 
Akron Center for Reproductive Health, Inc., supra, at 427. The 
Court of Appeals concluded that petitioners’ punishment served a 
hypothesized interest in “forbidding members of a quasi-military 
unit, especially those different in rank, to share an apartment or 
to cohabit.” 701 F. 2d, at 483. Even assuming that this concern 
is sufficiently compelling to support explicit regulation of petition-
ers’ off-duty sexual activities,6 the city’s deterrent purposes obvi-
ously cannot be rationally served by regulations that fail to warn 
officers that such conduct is forbidden. Cf. Kelley v. Johnson, 
425 U. S. 238, 239, n. 1, 247-248 (1976) (promulgation of explicit 
rule regulating police officers’ hairstyles is rationally related to 
goal of making officers readily recognizable and inculcating esprit 
de corps); Arnett v. Kennedy, 416 U. S. 134, 160 (1974) (opinion of 
Rehnquist , J.) (longstanding constructions and availability of of-
ficial interpretations gave content to personnel regulations).

Public employers in general, and police departments in particu-
lar, may well deserve considerable latitude in enforcing codes of 
conduct. See Arnett v. Kennedy, supra; Parker v. Levy, 417 
U. S. 773 (1974). It is hard to understand, however, how such a 
code can be either fairly or effectively enforced when employees 
are not told the standards of conduct to which they are expected 
to conform.

No. 82-6780. Mc Ilwai n  v . United  States ; and
No. 82-6997. Hines  v . United  States . Ct. App. D. C. 

Certiorari denied. Reported below: 454 A. 2d 770.

Justi ce  Marsh all , with whom Justice  Brennan  joins, 
dissenting.

I
Petitioners, convicted of second-degree burglary while armed, 

challenge their convictions on the ground that they were denied 
due process and the right to an impartial jury in violation of the 
Fifth and Sixth Amendments to the United States Constitution. 
Their claims stem from the fact that the deliberations of the jury 
that convicted them were disrupted by the intoxication of the 

6 As noted above, Whisenhunt was not Shawgo’s supervisor.
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foreman of the jury. On the second day of deliberations, Friday, 
July 23, 1981, the trial judge received a note from members of the 
jury stating that they “ ‘would like to change the foreperson of the 
jury due to the fact that the present foreperson seems somewhat 
unable to preside this morning.’” Lee n . United States, 454 A. 2d 
770, 772 (D. C. 1982). That morning, prior to receiving the note, 
the judge’s chambers had received a call indicating that the fore-
man of the jury would be late. In addition, a marshal suggested 
to the judge that there might be some question as to whether one 
of the jurors was intoxicated.

The trial judge held a separate voir dire of each member of the 
jury. The foreman of the jury denied any intoxication, and one 
juror stated that there was no indication that the foreman had 
been drinking. Nine members of the jury stated that it was their 
belief that the foreman had been drinking. Their estimation of 
her degree of intoxication varied from observations that she ap-
peared to be “a little intoxicated” to claims that she was flatly 
“drunk.”1

At the conclusion of the voir dire the trial court suggested that 
the petitioners agree to an arrangement whereby the foreman of 
the jury would be dismissed and the case would be submitted to 
the remaining 11 jurors. Petitioners rejected that suggestion and 
proposed instead that the judge declare a mistrial. The trial 
judge acknowledged that the juror in question was “somewhat 

1 “JUROR CURLEY: I will tell it like it is. It seems like she is a little in-
toxicated. . . .

“JUROR FRAZIER: As far as I am concerned, she had been drinking this 
morning, Your Honor. . . .

“JUROR TYSON: She is not herself. She is just talking a lot ... I as-
sume she is under the influence of some kind. . . .

“JUROR FORD: I thought she was incompetent to preside because of the 
fact that she was a little intoxicated. . . .

“JUROR FLYNN: She did look like she was under the influence of alcohol 
... I do not think she should be a juror on this this morning. . . .

“JUROR JACKSON: She seemed to be under the influence of alcohol, 
sir ... I think she still is a little intoxicated, unreasonable . . .

“JUROR WATSON: Well, it seemed like she had been drinking and she 
wouldn’t let anyone else talk; just difficult to accomplish anything. . . .

“JUROR HUNTER: To my knowledge I think she had just a little too 
much to drink to be in this position that we are in . . .

“JUROR WALL: She is drunk. . . .” Pet. for Cert, of McIlwain 9.
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under the influence in a fashion . . . that makes deliberations . . . 
inappropriate at this time.” Pet. for Cert, of McIlwain 11. But 
the judge nonetheless denied the motion for a mistrial. Instead, 
he ordered an immediate 3-day recess, noting his hope that the 
“offending juror [would be] perfectly sober and able to deliberate” 
on Monday when deliberations would resume. Lee v. United 
States, 454 A. 2d, at 773. The judge expressly asked the juror to 
“come back on Monday refreshed.” Ibid. Before the jury re-
sumed deliberations on Monday, the trial judge “look[ed] in” on 
the jurors and informed counsel that he detected no further dis-
ability. Ibid. The jury acquitted the petitioners of armed rob-
bery but convicted them of second-degree burglary while armed.

The District of Columbia Court of Appeals affirmed the petition-
ers’ convictions on the ground that they had failed to show that 
they were prejudiced by the juror’s intoxication. Justifying this 
conclusion, the Court of Appeals observed:

“[O]nly one juror was involved, and only a short period of the 
deliberations was called into question. There is no evidence 
that any drinking actually occurred in the jury room or during 
the course of the trial, and the jury foreperson was not con-
clusively shown to have been intoxicated at the time of voir 
dire. The recess, coupled with the judge’s checking in on the 
jury on Monday, both of which were done with the concur-
rence of appellants’ counsel, foreclosed the possibility of prej-
udice. Under these circumstances, it cannot reasonably be 
said that the appellants were substantially deprived of their 
right to the judgment of objective and competent jurors.” 
Id., at 774.

This Court should grant certiorari and review the Court of Ap-
peals’ decision because it raises serious questions regarding the 
standard to be applied in determining the conditions under which 
a juror’s misconduct and incapacity deprive a defendant of his 
Fifth Amendment right to due process and his Sixth Amendment 
right to an impartial jury.

II
This Court has repeatedly insisted in a wide variety of contexts 

that the right to be tried before a jury capable and willing to de-
cide a case solely on the evidence before it is a cornerstone of our 
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criminal justice system. See, e. g., Irvin v. Dowd, 366 U. S. 717 
(1961). This precious right is denigrated when a conviction rest-
ing upon deliberations tainted by a juror’s gross and debilitating 
impropriety is allowed to stand.

The issue of juror misconduct usually involves allegations of 
juror bias. Here, however, the complaint is not that the juror in 
question was biased against the petitioners. Rather, the com-
plaint is that the juror’s drunkeness rendered her incompetent and 
that a necessary corollary of the right to an impartial jury is the 
right to a jury in which all of the members are mentally compe-
tent. This Court as well as other courts have recognized the 
right to a mentally competent jury. See, e. g., Jordan v. Massa-
chusetts, 225 U. S. 167, 176 (1912); Sullivan v. Fogg, 613 F. 2d 
465 (CA2 1980) (trial before jury with an insane juror inconsistent 
with due process).

It is undisputed that one of the members of the jury—the per-
son chosen to be its foreman—was inebriated during at least part 
of the deliberations.2 The trial judge specifically found that the 
juror was “somewhat under the influence,” and recessed the trial 
so that the offending juror would be able to deliberate after a 
3-day respite. The extent of the juror’s incapacitation is high-
lighted by the trial judge’s suggestion that he simply dismiss her 
and allow the remaining jurors to decide the case on their own.

The Court of Appeals finds comfort in the fact that “only” one 
juror was intoxicated. Yet “only” one juror may be the differ-
ence between liberty and imprisonment. Due process requires 
that every member of a jury meet minimal requirements of mental 
competence and impartiality. The Court of Appeals also finds it 
relevant that “only a short period of the deliberations was called 
into question.” 454 A. 2d, at 774. But the Court of Appeals 
cites no facts and gives no reasons which support the notion that 
the affected period of deliberations was insignificant. Given the 
delicate dynamics of jury deliberations, it is simply impossible to 

2 Although the Court of Appeals asserted that there is no evidence that 
drinking occurred during the course of the trial, two jurors indicated that the 
offending juror had been drinking during the trial, prior to the day she was 
examined by the judge. See Lee v. United States, 454 A. 2d 770, 772-773 
(D. C. 1982); Pet. for Cert, of McIlwain 10-11.
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know the effects the intoxicated juror had on her fellow jurors. 
Common sense would seem to indicate, however, that the general 
effect would not be conducive to the careful and objective delib-
erations upon which our criminal justice system relies.

In defending the decision of the Court of Appeals, the Gov-
ernment strongly relies upon this Court’s holding in Smith v. 
Phillips, 455 U. S. 209 (1982). Smith involved allegations that a 
defendant had been denied due process because, during his state-
court trial, one of the jurors applied to the prosecutor’s office for a 
job as an investigator. The prosecutor learned of the application 
during the trial but failed to disclose this information until after 
the jury had convicted the defendant. The state court conducted 
a post-trial evidentiary hearing and determined that the juror was 
not actually biased. The Federal District Court, affirmed by the 
Court of Appeals, granted habeas corpus relief to the defendant 
on the ground that the juror’s action had deprived the defendant 
of his constitutional right to an impartial jury. This Court re-
versed, holding that the post-trial evidentiary hearing provided 
sufficient protection for the defendant. Establishing a new stand-
ard by which to determine disputes over the integrity of jury de-
liberations, the majority of this Court declared that “the remedy 
for allegations of juror partiality is a hearing in which the defend-
ant has the opportunity to prove actual bias.” Id., at 215.

Smith is a flawed ruling for reasons I have previously articu-
lated. Smith v. Phillips, 455 U. S., at 224-244 (Marshal l , J., 
dissenting). It misrepresents the factual circumstances of the in-
cident that was at issue. Id., at 229. It constitutes a departure 
from the mainstream of this Court’s decisions concerning the in-
tegrity of jury deliberations. Cf. Peters v. Kiff, 407 U. S. 493, 
502 (1972) (opinion of Marshall , J.) (“[E]ven if there is no show-
ing of actual bias in the tribunal, this Court has held that due 
process is denied by circumstances that create the likelihood or 
the appearance of bias”). It posits a standard for challenging 
juror misconduct that is unrealistically demanding since proof of 
actual bias is virtually impossible to discover. Smith v. Phillips, 
supra, at 230-232. In sum, Smith was wrongly decided, exerts 
a baleful influence over this Court’s consideration of analogous 
cases, and should be reconsidered.

Due process requires far more protection against juror miscon-
duct than the “actual bias” test mandated by Smith. With re-
spect to the cases at bar, due process may well require the grant-
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ing of a mistrial whenever a trial judge finds that a juror, already 
engaged in deliberations, is so drunk that the deliberations must 
be recessed. This rule would undoubtedly affect very few trials; 
drunkenness on the part of active jurors is certainly an aberration. 
As to objections that this per se rule would create inconvenience 
and pose a drain on judicial resources, the only response is that 
such costs are what we must pay in order to give more than lip- 
service to our claim that trial by an impartial and competent jury 
constitutes a “priceless” right. See Irvin n . Dowd, supra, at 721. 
Because these cases present important issues implicating the con-
stitutional right to a fair trial, I would grant the petitions.

No. 83-97. Nevada , by  and  Throu gh  the  Welf are  Divi -
sion  of  the  Depa rtme nt  of  Human  Resourc es  v . Vine  et  
al . Sup. Ct. Nev. Motion of respondent John Michael Vine for 
leave to proceed in forma pauperis granted. Certiorari denied. 
Reported below: 99 Nev. 278, 662 P. 2d 295.

No. 83-300. City  of  Los  Angeles  Department  of  Water  
and  Powe r  v . National  Audub on  Society  et  al . Sup. Ct. 
Cal. Certiorari denied. Justice  Rehnq uis t  took no part in the 
consideration or decision of this petition. Reported below: 33 
Cal. 3d 419, 658 P. 2d 709.

No. 83-434. Fools  Crow  et  al . v . Gull et  et  al . C. A. 8th 
Cir. Motions of Christie Institute et al. and American Civil Lib-
erties Union et al. for leave to file briefs as amici curiae granted. 
Certiorari denied. Reported below: 706 F. 2d 856.

No. 83-465. Ronw in  v . Supreme  Court  of  Arizona . Sup. 
Ct. Ariz. Certiorari denied. Justice  O’Connor  took no part in 
the consideration or decision of this petition. Reported below: 
136 Ariz. 566, 667 P. 2d 1281.

No. 83-5153. Hill  v . Miss iss ipp i . Sup. Ct. Miss.;
No. 83-5389. Mincey  v . Georgi a . Sup. Ct. Ga.;
No. 83-5406. Bunch  v . Virgin ia . Sup. Ct. Va.; and
No. 83-5567. Waterhouse  v . Florida . Sup. Ct. Fla. Cer-

tiorari denied. Reported below: No. 83-5153, 432 So. 2d 427; No. 
83-5389, 251 Ga. 255, 304 S. E. 2d 882; No. 83-5406, 225 Va. 423, 
304 S. E. 2d 271; No. 83-5567, 429 So. 2d 301.

Just ice  Brennan  and Justi ce  Marshal l , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth
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and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.
Rehearing Denied

No. 82-1946. Oyst er  v . Oyst er , ante, p. 801;
No. 82-1991. Schwarz  v . Coastal  Resource s Manag e -

ment  et  al ., ante, p. 823;
No. 82-6550. Mullen  v . Starr  et  al ., 461 U. S. 960;
No. 82-6676. Hanna n  v . Secreta ry  of  the  Army  et  al ., 

ante, p. 833;
No. 82-6971. Hartford  v . Arvlo na , ante, p. 842;
No. 82-7033. Panter  et  al . v . Mille r  et  al ., ante, p. 845;
No. 83-5. Pols kie  Linie  Lotnicze  (LOT Polish  Airline s ) 

v. Roble s  et  al ., ante, p. 845;
No. 83-93. Gee  v . Fung  et  al ., ante, p. 849;
No. 83-5114. Stevenso n  v . Conrad , ante, p. 857;
No. 83-5143. Holl and  v . Guest  Quarters , ante, p. 858;
No. 83-5228. Alexander  v . Zeana h  et  al ., ante, p. 861; 

and
No. 83-5254. Wright  v . New  York  Life  Insurance  Co ., 

ante, p. 862. Petitions for rehearing denied.

November  8, 1983
Dismissal Under Rule 53

No. 83-544. Doe  v . Unite d  State s . C. A. 4th Cir. Certio-
rari dismissed under this Court’s Rule 53. Reported below: 714 
F. 2d 347.

November  14, 1983
Appeals Dismissed

No. 83-405. India na  Univer si ty  Foundation  et  al . v . 
Reed  et  al . Appeal from Sup. Ct. Kan. dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was taken 
as a petition for writ of certiorari, certiorari denied. Reported 
below: 233 Kan. 531, 664 P. 2d 824.

No. 83-531. Gaunc e  v . De  Vincentis  et  al . Appeal from 
C. A. 7th Cir. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 708 F. 2d 1290.
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No. 83-5446. Tatu  et  al . v . Davis  et  al . Appeal from Ct. 
App. Cal., 4th App. Dist., dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied.

No. 83-5460. Betka  v . City  of  West  Linn  et  al . Appeal 
from C. A. 9th Cir. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.

Certiorari Granted—Vacated and Remanded. (See also No. 
83-118, ante, p. 67.)

No. 83-253. Moya  v . United  States . C. A. 7th Cir. Cer-
tiorari granted, judgment vacated, and case remanded for further 
consideration in light of United States v. Place, 462 U. S. 696
(1983).  Reported below: 704 F. 2d 337.

No. 83-453. National  Labor  Relat ions  Board  v . United  
Parcel  Service , Inc . C. A. 3d Cir. Certiorari granted, judg-
ment vacated, and case remanded for further consideration in light 
of NLRB v. Transportation Management Corp., 462 U. S. 393 
(1983). Reported below: 706 F. 2d 972.

No. 83-460. United  States  v . Mc Manigal . C. A. 7th Cir. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Russello v. United States, ante, 
p. 16. Reported below: 708 F. 2d 276.

Vacated and Remanded After Certiorari Granted
No. 82-1925. Unit ed  State s  Departme nt  of  State  et  al . 

v. Washi ngton  Post  Co . C. A. D. C. Cir. [Certiorari 
granted, ante, p. 812.] Judgment vacated and case remanded to 
the Court of Appeals with directions that it instruct the United 
States District Court for the District of Columbia to dismiss the 
complaint as moot.

Miscellaneous Orders
No. A-233 (83-711). Nifong  v . Unite d  States . C. A. 4th 

Cir. Application for stay, addressed to Justice  Brennan  and 
referred to the Court, denied.

No. D-361. In  re  Dis barment  of  Moore . Disbarment en-
tered. [For earlier order herein, see 462 U. S. 1114.]
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No. D-388. In  re  Disb arment  of  Goldbur n . It is ordered 
that Glenn Jermaine Goldburn, of Rockville, Md., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. 82-1295. Escambi a  County , Flori da , et  al . v . Mc Mil -
lan  et  al . C. A. 5th Cir. [Probable jurisdiction noted, 460 
U. S. 1080.] Motion of Lawyers’ Committee for Civil Rights 
Under Law for leave to file a brief as amicus curiae granted. 
Motion of appellants for an order maintaining status quo denied.

No. 82-1453. Badaracco  et  al . v . Commiss ione r  of  Inter -
nal  Revenu e ; and

No. 82-1509. Deleet  Merchand isi ng  Corp . v . Unite d  
States . C. A. 3d Cir. [Certiorari granted, 461 U. S. 925.] 
Motion of petitioners in No. 82-1453 for leave to file motion for 
divided argument out of time denied.

No. 82-1474. Hoover  et  al . v . Ronw in  et  al . C. A. 9th 
Cir. [Certiorari granted, 461 U. S. 926.] Motion of Maryland 
for leave to participate in oral argument as amicus curiae, for 
divided argument, and for additional time for oral argument de-
nied. Just ice  O’Connor  took no part in the consideration or de-
cision of this motion.

No. 83-56. Heckle r , Secreta ry  of  Health  and  Human  
Services  v . Communi ty  Health  Services  of  Crawf ord  
County , Inc ., et  al . C. A. 3d Cir. [Certiorari granted, ante, 
p. 812.] Motion of the Solicitor General to dispense with printing 
the joint appendix granted.

No. 83-95. Patton  et  al . v . Yount . C. A. 3d Cir. [Certio-
rari granted, ante, p. 913.] Motion of respondent for appoint-
ment of counsel granted, and it is ordered that George E. Schu-
macher, Esquire, of Pittsburgh, Pa., be appointed to serve as 
counsel for respondent in this case.

No. 83-5338. Anderson  v . Virginia . Sup. Ct. Va. Motion 
of petitioner for leave to proceed in forma pauperis denied. Peti-
tioner is allowed until December 5, 1983, within which to pay the 
docketing fee required by Rule 45(a) and to submit a petition in 
compliance with Rule 33 of the Rules of this Court.
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Justi ce  Brennan , Just ice  Marshal l , and Just ice  Ste -
vens , dissenting.

For the reasons expressed in Brown v. Herald Co., ante, 
p. 928, we would deny the petition for certiorari in this case 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 82-7027. In  re  Abney . Petition for writ of mandamus 
denied.
Certiorari Granted

No. 83-264. Burnett  et  al . v . Gratta n  et  al . C. A. 4th 
Cir. Certiorari granted. Reported below: 710 F. 2d 160.

No. 83-103. Woodkraft  Divis ion , Georgia  Kraft  Co . v . 
National  Labor  Relati ons  Board . C. A. 11th Cir. Certio-
rari granted limited to Question 1 presented by the petition. 
Reported below: 696 F. 2d 931.
Certiorari Denied. (See also Nos. 83-405, 83-531, 83-5446, and 

83-5460, supra.)
No. 82-1885. Terramar  Beach  Commun ity  Impro veme nt  

Ass n ., Inc . v . Carrithe rs  et  al . Sup. Ct. Tex. Certiorari 
denied. Reported below: 645 S. W. 2d 772.

No. 82-1990. Austin  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1509.

No. 82-1993. Joiner  v . Vasquez . Ct. App. Tex., 5th Sup. 
Jud. Dist. Certiorari denied. Reported below: 632 S. W. 2d 
755.

No. 82-2147. Internati onal  Associ ation  of  Heat  & 
Frost  Insulators  & Asbes tos  Workers , Local  17 v. Young  
et  AL. C. A. 7th Cir. Certiorari denied. Reported below: 703 
F. 2d 572.

No. 82-6777. Woods  v . Wainwright , Secre tary , Florid a  
Depar tment  of  Correcti ons . C. A. 11th Cir. Certiorari 
denied. Reported below: 701 F. 2d 188.

No. 83-6906. Kerns  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 711 F. 2d 1060.

No. 83-3. Baginsky  v . United  States . C. A. Fed. Cir. 
Certiorari denied. Reported below: 697 F. 2d 1070.
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No. 83-9. New  Mexic o  ex  rel . “One  Minute  of  Sile nce ” 
Statu te  et  al . v . Burciaga , Judge , United  States  Dis trict  
Court  for  the  Dis trict  of  New  Mexico . C. A. 10th Cir. 
Certiorari denied.

No. 83-106. H. M. Trimble  & Sons , Ltd . v . Kings ley  & 
Keith  (Canad a ) Ltd . et  al . Sup. Ct. Pa. Certiorari denied. 
Reported below: 500 Pa. 371, 456 A. 2d 1333.

No. 83-189. Lewa lle n  et  al . v . Kentucky . Cir. Ct. Ky., 
Campbell County. Certiorari denied.

No. 83-233. Colorado  River  Indian  Tribes  v . Arans on  et  
al . C. A. 9th Cir. Certiorari denied. Reported below: 696 F. 
2d 654.

No. 83-260. Pettineo  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 720 F. 2d 666.

No. 83-263. Fogle  v . Supreme  Court  of  South  Carolina . 
Sup. Ct. S. C. Certiorari denied. Reported below: 279 S. C. 
131, 303 S. E. 2d 90.

No. 83-279. Pius XII Academy , Inc . v . Commi ss ioner  of  
Internal  Revenue . C. A. 6th Cir. Certiorari denied. 
Reported below: 711 F. 2d 1058.

No. 83-310. Ruzicka  v . Gene ral  Moto rs  Corp , et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 707 F. 2d 
259.

No. 83-347. Lockhart , Direct or , Arkansas  Department  
of  Correction  v . Dyas . C. A. 8th Cir. Certiorari denied. 
Reported below: 705 F. 2d 993.

No. 83-472. Atchis on  v . Career  Service  Council  of  Wyo -
ming . Sup. Ct. Wyo. Certiorari denied. Reported below: 664 
P. 2d 18.

No. 83-477. Earle  M. Jorgense n  Co . et  al . v . City  of  
Seattl e , Washingt on . Sup. Ct. Wash. Certiorari denied. 
Reported below: 99 Wash. 2d 861, 665 P. 2d 1328.

No. 83-486. Thomps on  v . Moorman  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1509.

No. 83-489. Kazanzas  v . Walt  Dis ney  World  Co . C. A. 
11th Cir. Certiorari denied. Reported below: 704 F. 2d 1527.



ORDERS 983

464 U. S. November 14, 1983

No. 83-500. Hartke  v . Mc Kelw ay . C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 228 U. S. App. D. C. 139, 707 F. 
2d 1544.

No. 83-501. Hayes  v . City  of  Baton  Rouge . 19th Jud. 
Dist. Ct. La., East Baton Rouge Parish. Certiorari denied.

No. 83-503. Ripp etoe  v . Miss iss ipp i . Sup. Ct. Miss. Cer-
tiorari denied. Reported below: 437 So. 2d 383.

No. 83-505. Electronic  Currency  Corp , et  al . v . West -
ern  States  Bankca rd  Ass n , et  al . C. A. 9th Cir. Certio-
rari denied. Reported below: 703 F. 2d 574.

No. 83-515. Benally  et  al . v . UNC Resources , Inc ., et  
al . C. A. 10th Cir. Certiorari denied.

No. 83-517. Chocallo  v . Bureau  of  Hearings  and  Ap-
peal s , Social  Security  Admini stration , et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 716 F. 2d 889.

No. 83-569. Hageman  v . Home  Insurance  Co . et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 742 F. 2d 
1430.

No. 83-622. Zuniga  et  al . v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 714 F. 2d 632.

No. 83-626. Kleinman  et  ux . v . United  States  et  al . 
C. A. 11th Cir. Certiorari denied.

No. 83-5030. Daniels  v . Mint zes , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 714 F. 2d 139.

No. 83-5043. Rhodes  v . Stew art , Trust ee  in  Bank -
ruptcy , et  al . C. A. 6th Cir. Certiorari denied. Reported 
below: 705 F. 2d 159.

No. 83-5058. Sharp  v . Washington . Sup. Ct. Wash. Cer-
tiorari denied.

No. 83-5105. Fields  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1518.

No. 83-5176. Zazuet a -Lope z  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 711 F. 2d 1067.

No. 83-5177. Whitti ngton  v . Mc Kaskle , Acting  Direc -
tor , Texas  Depa rtme nt  of  Corrections . C. A. 5th Cir. 
Certiorari denied. Reported below: 704 F. 2d 1418.
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No. 83-5192. Healy  v . Maggio , Warden . C. A. 5th Cir. 
Certiorari denied. Reported below: 706 F. 2d 698.

No. 83-5204. Guigno  et  al . v . Heckle r , Secreta ry  of  
Health  and  Human  Servic es , et  al . C. A. 2d Cir. Certio-
rari denied. Reported below: 706 F. 2d 407.

No. 83-5396. Mosley  v . Smit h  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 716 F. 2d 897.

No. 83-5399. Holme s  v . King , Secretary , Louisi ana  De -
partmen t  of  Correc tions , et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 709 F. 2d 965.

No. 83-5447. Redman  v . Wainw righ t , Secret ary , Flor -
ida  Departme nt  of  Corre ction s , et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 706 F. 2d 316.

No. 83-5450. Schwartz  v . Maiden  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 729 F. 2d 1443.

No. 83-5452. Mc Curdy  v . Landma rk  Finan cial  Corpor a -
tion  of  Georgia  et  al . C. A. 11th Cir. Certiorari denied.

No. 83-5455. Smith  v . Morris , Warden . C. A. 9th Cir. 
Certiorari denied. Reported below: 714 F. 2d 154.

No. 83-5456. Mingo  v . Maggio , Warden . C. A. 5th Cir. 
Certiorari denied.

No. 83-5459. Stins on  v . Wainwr ight , Secretary , Florida  
Depart ment  of  Correc tions . C. A. 11th Cir. Certiorari 
denied. Reported below: 710 F. 2d 743.

No. 83-5461. Gree n  v . Louis iana . Sup. Ct. La. Certiorari 
denied. Reported below: 433 So. 2d 146.

No. 83-5466. Robinson  v . Warden , Maryland  State  Peni -
tentiar y . C. A. 4th Cir. Certiorari denied. Reported below: 
714 F. 2d 133.

No. 83-5467. Moreno  v . California . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 83-5468. Phillips  v. Alonz o  et  al . Sup. Ct. Ala. 
Certiorari denied. Reported below: 435 So. 2d 1266.
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No. 83-5471. Morgan  v . Zimme rman , Superi ntendent , 
State  Correcti onal  Institutio n at  Huntingdon , et  al . 
C. A. 3d Cir. Certiorari denied.

No. 83-5476. John  v . Wilki nson , Warden . C. A. 3d Cir. 
Certiorari denied. Reported below: 716 F. 2d 890.

No. 83-5478. Washington  et  ux . v . Commiss ioner  of  In -
ternal  Revenu e . C. A. 3d Cir. Certiorari denied. Reported 
below: 716 F. 2d 893.

No. 83-5480. Rese burg  v . Texas . Ct. App. Tex., 12th Sup. 
Jud. Dist. Certiorari denied. Reported below: 656 S. W. 2d 84.

No. 83-5485. Ashby  v . Texas . Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 83-5486. Dugar  v . Maggio , Warden , et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 710 F. 2d 836.

No. 83-5487. Roby  v . Kansa s . Sup. Ct. Kan. Certiorari 
denied. Reported below: 233 Kan. 1093.

No. 83-5489. Christiansen  v . Texas . C. A. 5th Cir. Cer-
tiorari denied.

No. 83-5491. Brown  v . Douglas , Judge . C. A. 4th Cir. 
Certiorari denied. Reported below: 714 F. 2d 128.

No. 83-5499. Mayes  v . Sowders , Warden , et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 716 F. 2d 903.

No. 83-5519. Powe ll  v . Nuth  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 707 F. 2d 509.

No. 83-5521. Cenicer os  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 708 F. 2d 719.

No. 83-5522. Jones  v . United  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 716 F. 2d 893.

No. 83-5529. Csere nyi  et  al . v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Reported 
below: 96 App. Div. 2d 538, 465 N. Y. S. 2d 99.

No. 83-5531. Goodridge  v . United  States . C. A. Fed. 
Cir. Certiorari denied. Reported below: 714 F. 2d 162.
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No. 83-5556. Salse r  v . Unit ed  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 709 F. 2d 715.

No. 83-5557. Jones  v . United  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 714 F. 2d 125.

No. 83-5558. Willi ams  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 711 F. 2d 748.

No. 83-5580. Carter  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 720 F. 2d 668.

No. 83-5584. Chernack  v . United  State s . C. A. 1st Cir. 
Certiorari denied. Reported below: 720 F. 2d 657.

No. 83-5587. Mansaw  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 714 F. 2d 785.

No. 83-5592. Webbe r  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 712 F. 2d 1316.

No. 83-5595. Ambrose  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 707 F. 2d 1209.

No. 83-5598. Willi ams  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 715 F. 2d 1164.

No. 83-153. Faulkner  et  al . v . Merritt . C. A. 7th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 697 F. 2d 761.

No. 83-483. Hydrocultur e , Inc . v . Cooper s & Lybra nd . 
C. A. 9th Cir. Certiorari denied. Justice  O’Connor  took no 
part in the consideration or decision of this petition. Reported 
below: 711 F. 2d 1063.

No. 83-5339. Dick  v . Kemp , Superi ntende nt , Georgia  Di-
agnosti c  and  Classif ication  Cente r . Sup. Ct. Ga.;

No. 83-5367. Moore  v . Louis iana . Sup. Ct. La.;
No. 83-5449. Richmond  v . Arizo na . Sup. Ct. Ariz.;
No. 83-5454. Womack  v. Alabama . Sup. Ct. Ala.;
No. 83-5457. Jerniga n  v . Texas . Ct. Crim. App. Tex,; and
No. 83-5463. Elledge  v . Florida . Sup. Ct. Fla. Certio-

rari denied. Reported below: No. 83-5367, 432 So. 2d 209; No. 
83-5449, 136 Ariz. 312, 666 P. 2d 57; No. 83-5454, 435 So. 2d 766; 
No. 83-5457, 661 S. W. 2d 936; No. 83-5463, 432 So. 2d 35.
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Justice  Brennan  and Justice  Marsh all , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 83-5438. Lewis  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Justice  Whit e  took no part in the consider-
ation or decision of this petition. Reported below: 714 F. 2d 148.

Rehearing Denied
No. 82-6255. Smith , aka  El -Amin  v . Government  of  the  

Virgi n  Islands , ante, p. 831;
No. 82-6888. Kaplan  v . Off ice  of  the  U. S. Attorney  for  

the  Dis trict  of  New  Jerse y  et  al ., ante, p. 839;
No. 82-6960. Clark  v . Marst on  et  al ., ante, p. 874;
No. 83-53. Chesape ake  & Ohio  Railway  Co . v . Schaaf , 

ante, p. 848;
No. 83-5107. Brown  v . Lutheran  Hosp ital  Socie ty  of  

Southern  Calif ornia , dba  Santa  Moni ca  Hosp ital  Medical  
Cent er , ante, p. 856; and

No. 83-5244. Tucker  v . London  Gold  Exchange , ante, 
p. 897. Petitions for rehearing denied.

Nove mber  28, 1983

Appeals Dismissed
No. 83-451. Wilson  v . Commiss ioner  of  Internal  Reve -

nue . Appeal from C. A. 10th Cir. dismissed for want of 
jurisdiction.

No. 83-534. Farber  v . Orego n . Appeal from Sup. Ct. Ore. 
dismissed for want of substantial federal question. Reported 
below: 295 Ore. 199, 666 P. 2d 821.

No. 83-535. Marsh fi eld  Family  Skateland , Inc ., et  al . 
v. Town  of  Marshf ield . Appeal from Sup. Jud. Ct. Mass, dis-
missed for want of substantial federal question. Justi ce  Bren -
nan  and Just ice  Whit e  would note probable jurisdiction and set 
case for oral argument. Reported below: 389 Mass. 436, 450 
N. E. 2d 605.
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No. 83-555. Russ ell  Stover  Candies , Inc . v . Departme nt  
of  Revenue  of  Monta na . Appeal from Sup. Ct. Mont, dis-
missed for want of substantial federal question. Justice  Ste -
vens  would note probable jurisdiction and set case for oral argu-
ment. Reported below:----- Mont.------ , 665 P. 2d 198.

No. 83-561. Morett i et  al . v . Multi -Pak  Corp , et  al . 
Appeal from Super. Ct. N. J., App. Div., dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was taken 
as a petition for writ of certiorari, certiorari denied.
Certiorari Granted—Reversed and Remanded. (See No. 83-131, 

ante, p. 78.)
Certiorari Dismissed

No. 82-1367. Road way  Expre ss , Inc . v . Warren . Ct. 
App. Ga. [Certiorari granted, 461 U. S. 904.] Writ of certiorari 
dismissed as improvidently granted.
Miscellaneous Orders

No. A-335. Wainw right , Secretary , Florida  Depart -
ment  of  Correct ions  v . Thomps on . C. A. 11th Cir. Applica-
tion for stay of mandate, addressed to Justice  Rehnqui st  and 
referred to the Court, denied.

No. A-358. Knapp  v . Arizona . Application for stay of exe-
cution of sentence of death, presented to Justice  Rehnquist , 
and by him referred to the Court, denied. Justice  Brennan , 
Justice  Marshall , and Justice  Stevens  would grant the 
application.

No. D-382. In  re  Disb arment  of  Laber . It is ordered that 
Henry W. Laber, of Madiera Beach, Fla., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-383. In  re  Dis barment  of  Lowe nthal . It is or-
dered that Franklyn L. Lowenthal, of Yonkers, N. Y., be sus-
pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. 82-1295. Escam bia  County , Florida , et  al . v . Mc Mil -
lan  et  al . C. A. 5th Cir. [Probable jurisdiction noted, 460
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U. S. 1080.] Motion of American Civil Liberties Union for leave 
to file a brief as amicus curiae granted.

No. 82-1474. Hoover  et  al . v . Ronw in  et  al . C. A. 9th 
Cir. [Certiorari granted, 461 U. S. 926.] Motion of the Solicitor 
General for leave to participate in oral argument as amicus curiae 
and for divided argument granted, and 15 minutes of respondents’ 
time for oral argument is allotted for that purpose. Motion of 
Maryland et al. for leave to participate in oral argument as amici 
curiae and for divided argument denied. Justice  O’Connor  
took no part in the consideration or decision of these motions.

No. 82-1577. Michigan  Canners  & Freezers  Ass n ., Inc ., 
et  al . v. Agricultural  Market ing  and  Bargaining  Board  
et  al . Sup. Ct. Mich. [Probable jurisdiction noted, ante, 
p. 912.] Motion of appellees for divided argument denied.

No. 82-1721. Seattle  Times  Co ., dba  The  Seattl e  Tim es , 
et  al . v. Rhinehart  et  al . Sup. Ct. Wash. [Certiorari 
granted, ante, p. 812.] Motion of American Civil Liberties Union 
et al. for leave to file a brief as amici curiae granted.

No. 82-1795. Capital  Cities  Cable , Inc ., et  al . v . Crisp , 
Direct or , Oklahom a  Alcoholic  Beverage  Control  Board . 
C. A. 10th Cir. [Certiorari granted, ante, p. 813.] Motion of 
National League of Cities for leave to file a brief as amicus curiae 
granted.

No. 82-1845. Colorado  v . Nunez . Sup. Ct. Colo. [Certio-
rari granted, ante, p. 812.] Motion of respondent to dismiss the 
writ of certiorari for want of jurisdiction denied.

No. 82-1913. Garcia  v . San  Antonio  Metrop olitan  Tran -
si t  Autho rity  et  al .; and

No. 82-1951. Donovan , Secret ary  of  Labor  v . San  Anto -
nio  Metrop olitan  Transit  Autho rit y  et  al . D. C. W. D. 
Tex. [Probable jurisdiction noted, ante, p. 812.] Motion of the 
Solicitor General to dispense with printing the joint appendix 
granted.

No. 82-1998. Secretary  of  the  Interior  et  al . v . Commu -
nity  for  Creati ve  Non -Violence  et  al . C. A. D. C. Cir. 
[Certiorari granted sub nom. Watt v. Community for Creative 
Non-Violence, ante, p. 812.] Motion of respondents to vacate 
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order staying the mandate of the United States Court of Appeals 
for the District of Columbia Circuit denied.

No. 83-96. Limbach , Tax  Commiss ione r  of  Ohio  v . Hooven  
& Allis on  Co . Sup. Ct. Ohio. [Certiorari granted, ante, 
p. 813.] Motion of International Association of Assessing Officers 
for leave to file a brief as amicus curiae granted.

No. 83-5581. Glover  et  al . v . Alexander , Secretary  of  
the  Army . C. A. 4th Cir. Motion of petitioners for leave to 
proceed in forma pauperis denied. Petitioners are allowed until 
December 19, 1983, within which to pay the docketing fee re-
quired by Rule 45(a) and to submit a petition in compliance with 
Rule 33 of the Rules of this Court.

Just ice  Brennan , Justice  Marshall , Justi ce  Blackmun , 
and Justi ce  Stevens , dissenting.

For the reasons expressed in Brown v. Herald Co., ante, 
p. 928, we would deny the petition for certiorari in this case 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 83-664. In  re  Freema n . Petition for writ of habeas 
corpus denied.

No. 83-365. In  re  Moore , by  Moore  et  al .; and
No. 83-5542. In  re  Gill . Petitions for writs of mandamus 

denied.
Probable Jurisdiction Noted

No. 83-498. Brown , Direct or , Departme nt  of  Law  and  
Publi c  Safe ty , Divis ion  of  Gamin g  Enf orcemen t , State  of  
New  Jerse y , et  al . v . Hotel  & Restau rant  Employees  & 
Barte nders  Internat ional  Union  Local  54 et  al .; and

No. 83-573. Danziger , Acting  Chairman , Casi no  Control  
Commi ssi on  of  New  Jerse y , et  al . v . Hotel  & Restau rant  
Employees  & Bartender s Internat ional  Union  Local  54 
et  al . Appeals from C. A. 3d Cir. Probable jurisdiction noted, 
cases consolidated, and a total of one hour allotted for oral argu-
ment. Reported below: 709 F. 2d 815.
Certiorari Granted

No. 83-436. Regan , Secret ary  of  the  Treas ury , et  al . 
v. Wald  et  al . C. A. 1st Cir. Certiorari granted. Reported 
below: 708 F. 2d 794.
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No. 83-458. Block , Secret ary  of  Agricul ture , et  al . v . 
Communi ty  Nutritio n Instit ute  et  al . C. A. D. C. Cir. 
Certiorari granted. Reported below: 225 U. S. App. D. C. 387, 
698 F. 2d 1239.

No. 83-346. United  State s v . Yermi an . C. A. 9th Cir. 
Motion of respondent for leave to proceed in forma pauperis and 
certiorari granted. Reported below: 708 F. 2d 365.

No. 83-712. New  Jerse y  v . T. L. 0. Sup. Ct. N. J. Motion 
of respondent for leave to proceed in forma pauperis and certio-
rari granted. Reported below: 94 N. J. 331, 463 A. 2d 934.
Certiorari Denied. (See also No. 83-561, supra.)

No. 82-1983. Caliguri  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 707 F. 2d 511.

No. 82-6620. Breitegan  v . Pennsy lvani a . Sup. Ct. Pa. 
Certiorari denied. Reported below: 500 Pa. 384, 456 A. 2d 1340.

No. 82-6945. Loe  v . United  States . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 701 F. 2d 169.

No. 82-6986. Hardr ich  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 707 F. 2d 992.

No. 82-6992. Duran  v . California . Ct. App. Cal., 1st App. 
Dist. Certiorari denied. Reported below: 140 Cal. App. 3d 485, 
189 Cal. Rptr. 595.

No. 83-28. Cina  v. United  State s . C. A. 7th Cir. Certio-
rari denied. Reported below: 699 F. 2d 853.

No. 83-61. Willi ams  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 704 F. 2d 315.

No. 83-73. Ferrante  et  al . v . United  States ; and
No. 83-5083. Mers  et  al . v . Unite d  States . C. A. 11th 

Cir. Certiorari denied. Reported below: 701 F. 2d 1321.
No. 83-108. Shope , Execu trix  of  the  Estate  of  Shope  v . 

Heckler , Secret ary  of  Health  and  Human  Servi ces . 
C. A. 4th Cir. Certiorari denied. Reported below: 705 F. 2d 
445.

No. 83-139. Pegues  et  al . v . Miss iss ipp i State  Employ -
ment  Service  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 699 F. 2d 760.
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No. 83-159. Greenm an  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 700 F. 2d 1377.

No. 83-166. Guipp one  et  al . v . United  State s . C. A. 2d 
Cir. Certiorari denied. Reported below: 702 F. 2d 299.

No. 83-176. Herrmann  v . Unite d  State s ; and
No. 83-5195. Ennis  v . Unit ed  State s . C. A. 9th Cir. 

Certiorari denied. Reported below: 707 F. 2d 362.
No. 83-177. Letne s  v . United  States  Distri ct  Court  for  

the  Dis trict  of  Arizona  et  al . C. A. 9th Cir. Certiorari 
denied.

No. 83-186. Idaho  ex  rel . Moon , Treas urer  of  Idaho  v . 
State  Board  of  Examiners  et  al . Sup. Ct. Idaho. Certio-
rari denied. Reported below: 104 Idaho 640, 662 P. 2d 221.

No. 83-203. Barnett  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 742 F. 2d 1444.

No. 83-205. City  of  Wauw atosa  Fire  Depa rtme nt  v . 
Orzel . C. A. 7th Cir. Certiorari denied. Reported below: 697 
F. 2d 743.

No. 83-216. Mc Cranie  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 703 F. 2d 1213.

No. 83-229. Wimme r  v . Lehman , Secret ary  of  the  Navy , 
et  AL. C. A. 4th Cir. Certiorari denied. Reported below: 705 
F. 2d 1402.

No. 83-234. Ennis  v . North  Dakota . Sup. Ct. N. D. Cer-
tiorari denied. Reported below: 334 N. W. 2d 827.

No. 83-244. Tele graph  Savings  & Loan  Ass n , et  al . v . 
Schillin g  et  al . C. A. 7th Cir. Certiorari denied. Reported 
below: 703 F. 2d 1019.

No. 83-296. Lebovit z v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 716 F. 2d 893.

No. 83-299. Tilford  et  al . v . Commiss ioner  of  Internal  
Revenue . C. A. 6th Cir. Certiorari denied. Reported below: 
705 F. 2d 828.

No. 83-325. City  of  Evanston  et  al . v . Lubavitch  
Chabad  House  of  Illi nois , Inc ., et  al . App. Ct. Ill., 1st
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Dist. Certiorari denied. Reported below: 112 Ill. App. 3d 223, 
445 N. E. 2d 343.

No. 83-329. County  of  Rockla nd  v . U. S. Nuclear  Regu -
latory  Commiss ion  et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 709 F. 2d 766.

No. 83-331. Shirilla , as  Personal  Repr ese ntative  of  
the  Estate  of  Taylor  v . Smallw ood  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 718 F. 2d 1111.

No. 83-336. Maintenance  Contrac tors , Inc . v . Pierc e , 
Secretary  of  Housing  and  Urban  Devel opm ent . C. A. 6th 
Cir. Certiorari denied. Reported below: 714 F. 2d 141.

No. 83-338. Xheka  et  al . v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 704 F. 2d 974.

No. 83-353. Salori o  et  al . v . Glas er , Directo r  of  the  Di-
visi on  of  Taxat ion , Depa rtme nt  of  the  Treasury  of  New  
Jersey ; and

No. 83-596. Glas er , Direct or  of  the  Divis ion  of  Tax -
ation , Depa rtme nt  of  the  Treas ury  of  New  Jersey  v . 
Salori o  et  al . Sup. Ct. N. J. Certiorari denied. Reported 
below: 93 N. J. 447, 461 A. 2d 1100.

No. 83-358. Martoran o  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 709 F. 2d 863.

No. 83-361. Erlba um , New  York  City  Crimin al  Court  
Judge  v . Morgenthau , New  York  County  Dist rict  Attor -
ney . Ct. App. N. Y. Certiorari denied. Reported below: 59 
N. Y. 2d 143, 451 N. E. 2d 150.

No. 83-368. Russo et  al . v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 708 F. 2d 209.

No. 83-425. Mancuso  et  al . v . City  of  New  York  et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 742 F. 2d 
1438.

No. 83-463. Stern  v . Shouldice  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 706 F. 2d 742.

No. 83-510. Local  Union  1702, United  Mine  Workers  of  
Amer ica  v . Consoli dation  Coal  Co . C. A. 4th Cir. Certio-
rari denied. Reported below: 709 F. 2d 882.
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No. 83-516. Baer  Manufacturing , Inc ., et  al . v . Sheet  
Metal  Worke rs  Pensi on  Plan  of  Southern  Califo rnia , Ar -
izona , and  Nevada , et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 714 F. 2d 154.

No. 83-520. Meyer  v . Maryland . Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 55 Md. App. 771.

No. 83-521. Plaza  de  las  Armas , Inc ., et  al . v . City  of  
San  Antonio  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 707 F. 2d 513.

No. 83-526. Rickards  et  al . v . Cani ne  Eye  Regis tration  
Foundati on , Inc ., et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 704 F. 2d 1449.

No. 83-528. Cobur n  v . Pan  American  World  Airway s , 
Inc . C. A. D. C. Cir. Certiorari denied. Reported below: 
229 U. S. App. D. C. 61, 711 F. 2d 339.

No. 83-536. Barcla y  Equestri an  Center , Inc . v . Conti -
nental  Bank  of  Pennsy lvania . Sup. Ct. N. J. Certiorari 
denied. Reported below: 93 N. J. 153, 459 A. 2d 1163.

No. 83-540. West brook  v . Hutchinson  Crane  Excava t -
ing  Co., Inc . Ct. App. D. C. Certiorari denied.

No. 83-549. Abramoff  v . Wis cons in . Ct. App. Wis. Cer-
tiorari denied. Reported below: 114 Wis. 2d 206, 338 N. W. 2d 
502.

No. 83-550. Jameson  v . Bethle hem  Stee l  Corp . C. A. 
6th Cir. Certiorari denied. Reported below: 714 F. 2d 140.

No. 83-554. Univers ity  Coll ege  of  the  Universit y  of  
Alabama  in  Birmin gham  et  al . v . Johnso n  et  al . C. A. 11th 
Cir. Certiorari denied. Reported below: 706 F. 2d 1205.

No. 83-556. Pres to  Casti ng  Co . v . National  Labor  Rela -
tio ns  Board . C. A. 9th Cir. Certiorari denied. Reported 
below: 708 F. 2d 495.

No. 83-557. Regal  et  ux ., dba  Regal  Crest  Villa ge  of  
Brookf ield , et  al . v . Behul  et  ux . C. A. 7th Cir. Certio-
rari denied. Reported below: 714 F. 2d 149.
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No. 83-560. Edward s  et  al . v . Bechte l  Ass ocia tes  Pro -
fes sio nal  Corp ., D.C., et  al . Ct. App. D. C. Certiorari de-
nied. Reported below: 466 A. 2d 436.

No. 83-562. Dean  v . Trans  World  Airlines , Inc ., et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 708 F. 2d 
486.

No. 83-564. Hawki ns  et  al . v . Jno . Mc Call  Coal  Expor t  
Corp , et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 711 F. 2d 1050.

No. 83-567. Hess  v . South  Carolina . Sup. Ct. S. C. Cer-
tiorari denied. Reported below: 279 S. C. 426, 309 S. E. 2d 
741.

No. 83-577. Lionti  et  al . v . Lloyd ’s  Insurance  Co . et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 709 F. 2d 237.

No. 83-579. Elkins  v . Board  of  Law  Examiners  of  North  
Carolina . Sup. Ct. N. C. Certiorari denied. Reported 
below: 308 N. C. 317, 302 S. E. 2d 215.

No. 83-582. Jones  et  ux . v . North  Caroli na  et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 714 F. 2d 131.

No. 83-604. Sandlin  v . North  Carolina . Ct. App. N. C. 
Certiorari denied. Reported below: 61 N. C. App. 421, 300 S. E. 
2d 893.

No. 83-609. Blair  et  al . v . Boulger . Sup. Ct. N. D. 
Certiorari denied. Reported below: 336 N. W. 2d 337.

No. 83-615. Marx  v . Cent ran  Corp , et  al . C. A. 6th Cir. 
Certiorari before judgment denied.

No. 83-627. Wiginton  v. Vete rans  Admini strati on . 
C. A. Fed. Cir. Certiorari denied. Reported below: 714 F. 2d 
162.

No. 83-642. State  Bank  of  St . Charles , as  Adminis -
trat or  of  the  Estate  of  Ward  v . Camic  et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 712 F. 2d 1140.

No. 83-645. Paul  v . United  State s . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 705 F. 2d 469.
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No. 83-646. Suarez  v . United  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 720 F. 2d 669.

No. 83-667. Cross  v . Unite d  States . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 718 F. 2d 1112.

No. 83-680. Motl agh  v . Unite d  States . C. A. D. C. Cir. 
Certiorari denied. Reported below: 230 U. S. App. D. C. 212, 
716 F. 2d 16.

No. 83-684. Smit h  v . Lubbers , Gene ral  Counse l , Na -
tio nal  Labor  Relat ions  Board . C. A. D. C. Cir. Certiorari 
denied. Reported below: 230 U. S. App. D. C. 71, 713 F. 2d 
865.

No. 83-695. Smit h  International , Inc . v . Hughes  Tool  
Co. C. A. Fed. Cir. Certiorari denied. Reported below: 718 
F. 2d 1573.

No. 83-711. Nifo ng  v . Unite d  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 716 F. 2d 898.

No. 83-718. Botti  v . United  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 722 F. 2d 735.

No. 83-5001. Madyun  v . Franzen  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 704 F. 2d 954.

No. 83-5005. Catan ese  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 714 F. 2d 125.

No. 83-5019. Robert s  v . Flori da . Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 430 So. 2d 468.

No. 83-5022. Salazar  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 742 F. 2d 1445.

No. 83-5023. Bustam ante -Cuadro s  v . United  State s ; and
No. 83-5212. Gravier  v . United  States . C. A. 6th Cir. 

Certiorari denied. Reported below: 706 F. 2d 174.

No. 83-5029. Lester  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 706 F. 2d 316.

No. 83-5032. Banue los -Sanchez  v . United  State s . C. A. 
9th Cir. Certiorari denied. Reported below: 709 F. 2d 1518.
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No. 83-5061. Oliver  v . Louisi ana . Sup. Ct. La. Certio-
rari denied. Reported below: 430 So. 2d 650.

No. 83-5064. Ewi ng  et  al . v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 709 F. 2d 1496.

No. 83-5080. Tenorio -Bohoroq uez  v . United  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 709 F. 2d 
1519.

No. 83-5116. Harris  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 707 F. 2d 653.

No. 83-5151. Bell  v . Marshall , Superi ntende nt , South -
ern  Ohio  Correcti onal  Ins titu te . C. A. 6th Cir. Certiorari 
denied.

No. 83-5178. Goddard  v . Mis so uri . Sup. Ct. Mo. Certio-
rari denied. Reported below: 649 S. W. 2d 882.

No. 83-5215. Stee be  v . United  States  Railr oad  Retire -
ment  Board . C. A. 7th Cir. Certiorari denied. Reported 
below: 708 F. 2d 250.

No. 83-5252. Parker  v . Texas . Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 649 S. W. 2d 46.

No. 83-5259. Horton  et  al . v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 705 F. 2d 1414.

No. 83-5266. Nardone  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 706 F. 2d 494.

No. 83-5287. Shedd  v . Higgs . Ct. App. Ga. Certiorari 
denied. Reported below: 166 Ga. App. 344, 304 S. E. 2d 85.

No. 83-5291. Noe  v . Texas . Ct. Crim. App. Tex. Certio-
rari denied. Reported below: 654 S. W. 2d 701.

No. 83-5302. Moore  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 710 F. 2d 270.

No. 83-5309. Rickett  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 708 F. 2d 606.

No. 83-5312. Mader a  v . California . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.
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No. 83-5313. Hachler  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 707 F. 2d 519.

No. 83-5326. Fiel ds  v . United  State s . Ct. App. D. C. 
Certiorari denied. Reported below: 466 A. 2d 822.

No. 83-5330. Dunca n  v . Kentucky . Sup. Ct. Ky. Certio-
rari denied.

No. 83-5361. Moore  v . Michi gan  Department  of  Corre c -
tio ns  et  al . C. A. 6th Cir. Certiorari denied. Reported 
below: 714 F. 2d 141.

No. 83-5370. Myers  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 716 F. 2d 905.

No. 83-5374. Jones  et  al . v . Superi or  Court  of  Calif or -
nia , Orange  County . C. A. 9th Cir. Certiorari denied.

No. 83-5394. Cald ero n  v . Departme nt  of  the  Army  et  
al . C. A. 4th Cir. Certiorari denied. Reported below: 711 F. 
2d 1049.

No. 83-5415. Thomas  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 711 F. 2d 1067.

No. 83-5445. Ondrusek  v . Heckle r , Secretary  of  
Health  and  Human  Services . C. A. 3d Cir. Certiorari 
denied. Reported below: 707 F. 2d 1403.

No. 83-5451. Tijerina  v . Flori da . Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 436 So. 2d 121.

No. 83-5464. Davis  v . Unite d  States . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 720 F. 2d 668.

No. 83-5469. Russ v. Unite d  States  Postal  Service  et  
al . C. A. 7th Cir. Certiorari denied. Reported below: 714 F. 
2d 146.

No. 83-5473. Mc Fadden  v . Lucas , Warden , et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 713 F. 2d 143.

No. 83-5474. White  v . Colorado  et  al . C. A. 10th Cir. 
Certiorari denied.

No. 83-5477. Yelvert on  v . Blue  Bell , Inc . C. A. 4th Cir. 
Certiorari denied. Reported below: 714 F. 2d 135.
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No. 83-5490. Silva  v . Arizona . Ct. App. Ariz. Certiorari 
denied. Reported below: 137 Ariz. 339, 670 P. 2d 737.

No. 83-5493. Haynes  v . Unit ed  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 716 F. 2d 898.

No. 83-5495. Birch fi eld  v . General  Motors  Acce ptance  
Corp . Ct. App. Okla. Certiorari denied.

No. 83-5497. Kish  v . Benedek  et  al . Dist. Ct. App. Fla., 
2d Dist. Certiorari denied. Reported below: 421 So. 2d 75.

No. 83-5498. Smart  v . Raup  et  al . C. A. 3d Cir. Certio-
rari denied.

No. 83-5507. Wils on  v. Dunn , Warden . C. A. 9th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1520.

No. 83-5510. Serio  v . Maggio , Warden . C. A. 5th Cir. 
Certiorari denied. Reported below: 703 F. 2d 555.

No. 83-5516. Turner  v . Wainwr ight , Secre tary , Florida  
Depa rtme nt  of  Corre ction s . C. A. 11th Cir. Certiorari de-
nied. Reported below: 711 F. 2d 1069.

No. 83-5526. Davis  v . Mc Kaskle , Actin g  Direct or , Texas  
Departme nt  of  Corrections . C. A. 5th Cir. Certiorari de-
nied. Reported below: 711 F. 2d 1053.

No. 83-5534. Fili pas  v . Akron  Gene ral  Hosp ital  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 711 F. 2d 
1056.

No. 83-5539. Arruda  v . Fair , Commi ss ioner , Massachu -
setts  Departme nt  of  Correc tion , et  al . C. A. 1st Cir. 
Certiorari denied. Reported below: 710 F. 2d 886.

No. 83-5545. Graves  v . Stockley , Clerk  of  Circu it  
Court  of  La Salle  County , Illinois . C. A. 7th Cir. Certio-
rari denied. Reported below: 714 F. 2d 150.

No. 83-5548. Kendrick s  v . Mount  Sinai  Hosp ital  Medical  
Center  of  Chicago . C. A. 7th Cir. Certiorari denied. Re-
ported below: 714 F. 2d 150.

No. 83-5550. Filip as  v . Krause , Adminis trat or , Work -
men ’s  Compe nsati on , et  al . C. A. 6th Cir. Certiorari denied. 
Reported below: 709 F. 2d 1501.
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No. 83-5552. Taylo r  v . Curry , Warden . C. A. 2d Cir. 
Certiorari denied. Reported below: 708 F. 2d 886.

No. 83-5559. Wald  v . International  Brotherhoo d of  
Teamst ers , Chauf feu rs , Warehouse men  & Helpers  of  
America , Council  No . 42, Local  357. C. A. 9th Cir. Certio-
rari denied. Reported below: 716 F. 2d 912.

No. 83-5561. Neal  v . Heckl er , Secretary  of  Health  and  
Human  Servi ces . C. A. Fed. Cir. Certiorari denied. Re-
ported below: 723 F. 2d 68.

No. 83-5562. Owens  v . Morder . C. A. 3d Cir. Certiorari 
denied. Reported below: 723 F. 2d 897.

No. 83-5564. Hers hips  v . Mac Claren  et  al . Sup. Ct. Cal. 
Certiorari denied.

No. 83-5568. Davis  v . Clyme r , Deput y  Superi ntende nt , 
Camp  Hill , et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 720 F. 2d 661.

No. 83-5569. Long  v . Kirk  et  al . C. A. D. C. Cir. Certio-
rari denied.

No. 83-5574. Udell  v . State  Departme nt  of  Massachu -
sett s  et  AL. C. A. 1st Cir. Certiorari denied.

No. 83-5576. Hensl ey  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 716 F. 2d 911.

No. 83-5577. Knights  v . Wolff , Warden , et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 713 F. 2d 240.

No. 83-5582. Brown  v . Hopp er . C. A. 4th Cir. Certiorari 
denied. Reported below: 716 F. 2d 894.

No. 83-5585. Odom  v . Unit ed  State s . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 714 F. 2d 134.

No. 83-5588. Polk  v . Kramars ky , Commi ssi oner  of  the  
New  York  State  Divis ion  of  Human  Rights , et  al . C. A. 
2d Cir. Certiorari denied. Reported below: 711 F. 2d 505.

No. 83-5600. Quero  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 714 F. 2d 158.
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No. 83-5618. Fors yth  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 742 F. 2d 1443.

No. 83-5619. Davis  v . United  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 710 F. 2d 104.

No. 83-5637. Rodma n  v . United  State s  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 714 F. 2d 153.

No. 83-5639. Schafe r  v . Sharp , United  State s  Dis trict  
Court  Judge , Northern  Dis trict  of  Indiana . C. A. 7th Cir. 
Certiorari denied.

No. 83-5640. Mc Crae  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 714 F. 2d 83.

No. 83-5645. Barragan -Cepe da  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 718 F. 2d 1112.

No. 83-5648. Corricell i v . United  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 720 F. 2d 657.

No. 83-5652. Conle y  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 708 F. 2d 1455.

No. 83-5653. Chernack  v . United  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 720 F. 2d 657.

No. 83-5654. Crosby  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 713 F. 2d 1066.

No. 83-5669. Winp enny  v . Montemuro , Admi nis trat ive  
Judge  of  the  Philadelphia  Domes tic  Relations  Court . 
Sup. Ct. Pa. Certiorari denied. Reported below: 501 Pa. 330, 
461 A. 2d 612.

No. 83-5673. Illsl ey  v . United  State s Parole  Commis -
sion  et  AL. C. A. 6th Cir. Certiorari denied. Reported 
below: 720 F. 2d 679.

No. 83-5674. Mc Mahon  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 715 F. 2d 498.

No. 83-5681. Goodman  v . United  States . C. A. 7th Cir. 
Certiorari denied.

No. 82-6729. Davis  v . Illinois . Sup. Ct. Ill. Motion of pe-
titioner to defer consideration of the petition for writ of certiorari 
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and for other relief denied. Certiorari denied. Reported below: 
95 Ill. 2d 1, 447 N. E. 2d 353.

Justi ce  Brennan  and Justice  Marshal l , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentence in this case.

No. 83-113. Wainw right , Secre tary , Florida  Depart -
ment  of  Corrections  v . Proff itt . C. A. 11th Cir. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 685 F. 2d 1227 and 706 F. 2d 
311.

No. 83-200. Mc Kaskle , Acting  Direc tor , Texas  Depart -
ment  of  Corr ect ion s  v . Tarple y . C. A. 5th Cir. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 703 F. 2d 157.

No. 83-514. Hall  v . United  State s  et  al . C. A. 6th Cir. 
Motion of petitioner to defer consideration of the petition for writ 
of certiorari denied. Certiorari denied. Reported below: 704 F. 
2d 246.

No. 83-539. Arthur  Anders en  & Co. et  al . v . Schacht , 
Acting  Director  of  Insurance  of  Illin ois  and  Liquidator  
of  Reser ve  Insurance  Co .; and

No. 83-548. Brown  et  al . v . Schacht , Acting  Direc tor  
of  Insuran ce  of  Illi nois  and  Liqui dator  of  Rese rve  Insur -
ance  Co. C. A. 7th Cir. Motion of Peat, Marwick, Mitchell & 
Co. for leave to file a brief as amicus curiae in No. 83-539 
granted. Certiorari denied. Reported below: 711 F. 2d 1343.

No. 83-547. Ohio -Sealy  Mattres s  Manuf acturin g  Co . et  
al . v. Sealy , Inc ., et  al . C. A. 7th Cir. Motion of petitioners 
to defer consideration of the petition for writ of certiorari denied. 
Certiorari denied. Reported below: 712 F. 2d 270.

No. 83-583. Joyner  v . Moff ord , Secretary  of  State  of  
Arizona , et  al . C. A. 9th Cir. Certiorari denied. Justi ce  
O’Connor  took no part in the consideration or decision of this pe-
tition. Reported below: 706 F. 2d 1523.
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No. 83-594. Pitts  v . GAF Corp , et  al . C. A. 7th Cir. 
Certiorari denied. Justice  Brennan  took no part in the consid-
eration or decision of this petition. Reported below: 712 F. 2d 
276.

No. 83-5509. Proffi tt  v . Wainwr ight , Secre tary , Flor -
ida  Depart ment  of  Correc tions . C. A. 11th Cir.;

No. 83-5530. Schiro  v. Indiana . Sup. Ct. Ind.;
No. 83-5533. Laney  v . Tenness ee . Sup. Ct. Tenn.;
No. 83-5544. Smit h  v . Kemp , Superi ntendent , Georgia  

Diagnost ic  and  Class ifi cation  Center . C. A. 11th Cir.; and
No. 83-5644. Anton e v . Strickland , Superi ntende nt , 

Florid a  State  Prison , et  al . C. A. 11th Cir. Certiorari de-
nied. Reported below: No. 83-5509, 685 F. 2d 1227 and 706 F. 2d 
311; No. 83-5530, 451 N. E. 2d 1047; No. 83-5533, 654 S. W. 2d 
383; No. 83-5544, 715 F. 2d 1459; No. 83-5644, 706 F. 2d 1534.

Justice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

Rehearing Denied
No. 82-1390. Ashl ey  et  al . v . City  of  Jackso n , Miss is -

sip pi , et  AL., ante, p. 900;
No. 82-1633. Hosp ital  Buildi ng  Co . v . Trustees  of  Rex  

Hospi tal  et  al ., ante, p. 904;
No. 82-1914. Falkow ski  v . Perry  et  al ., ante, p. 819;
No. 82-1947. Koker  et  ux . v . Bett s  et  al ., ante, p. 803;
No. 82-2044. West ern  Food  Equipment  Co . v . Foss  Amer -

ica , Inc ., ante, p. 825;
No. 82-2106. Lampkin  v . North  American  Finan ce  Co ., 

ante, p. 828;
No. 82-2125. Metrop olitan  Package  Store  Ass n ., Inc ., 

et  al . v. Koch , Mayor  of  the  City  of  New  York , et  al ., 
ante, p. 802;

No. 82-2142. Yee  v . Yee  et  al ., ante, p. 829;
No. 82-6487. Gadomski  v . United  States  Steel  Corp ., 461 

U. S. 946; and
No. 82-6785. Ronan  v . Briggs  et  al ., ante, p. 836. Peti-

tions for rehearing denied.
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No. 82-6822. V. J. S. v. Illinoi s , ante, p. 837;
No. 82-6849. Rees e  v . Alabama , ante, p. 838;
No. 82-6852. Wils on  v . Georgia , ante, p. 865;
No. 82-6872. Bridges  v . Texas , ante, p. 838;
No. 82-6881. Free  v . Illino is , ante, p. 865;
No. 82-6897. Holcomb  v . Califor nia  et  al ., ante, p. 840;
No. 82-6898. Williams  v . Unite d  States , ante, p. 840;
No. 82-6943. Engel  v . New  York  State  Human  Righ ts  

Appeal  Board  et  al ., ante, p. 841;
No. 82-6944. Engel  v . New  York  State  Human  Rights  

Appeal  Board  et  al ., ante, p. 841;
No. 82-6973. Linds ey  v . Louis iana , ante, p. 908;
No. 82-6979. La Rett e  v . Miss ouri , ante, p. 908;
No. 82-6982. Narci sse  v . Louis iana , ante, p. 865;
No. 82-6990. Peterso n  v . Virginia , ante, p. 865;
No. 83-34. Stouff er  Corp . v . Prudential  Insuran ce  

Company  of  Amer ica  et  al ., ante, p. 846;
No. 83-99. Varkon yi , Individually , and  dba  Metal  Re -

cycling  Co. v. Donovan , Secret ary  of  Labor , ante, p. 849;
No. 83-148. Johnson  v . Dis trict  School  Board  of  

Hernando  County , Flori da , ante, p. 851;
No. 83-152. Karapinka  v . Union  Carbide  Corp , et  al ., 

ante, p. 892;
No. 83-155. Veenkant  v . Gurn  et  al ., ante, p. 851;
No. 83-156. Veenkant  v . Blake  et  al .; and Veenkant  v . 

Corsig lia  et  AL., ante, p. 874;
No. 83-157. Veenkant  v . Wesl er  et  al ., ante, p. 851;
No. 83-167. Pfi ste r  v . American  Airlines , Inc ., et  al ., 

ante, p. 874;
No. 83-178. West ern  Comp any  of  North  America  v . 

United  States , ante, p. 892;
No. 83-187. Tsano s  et  al . v . Divis ion  of  Admini str ation , 

Florida  Departme nt  of  Transp ortation , ante, p. 852;
No. 83-192. Bouclin  v . United  State s , ante, p. 852;
No. 83-267. Brow nfield  v . City  of  Laguna  Beach  et  al ., 

ante, p. 894;
No. 83-5038. Bruce  v . Uppe r  East  Tennes se e Human  

Developm ent  Agency , Inc ., et  al ., ante, p. 854;
No. 83-5046. Gaston  v . Unite d  States , ante, p. 854;
No. 83-5051. Will iams  v . North  Carol ina , ante, p. 865; and
No. 83-5085. Piatkow ska  v . Vons  Foodm arkets , ante, p. 856. 

Petitions for rehearing denied.
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No. 83-5095. Conne r  v . Georgi a , ante, p. 865;
No. 83-5147. Graham  v . New  York , ante, p. 896;
No. 83-5207. Mullig an  v . Ariz ona , ante, p. 860;
No. 83-5248. Wheeli ng  v . Commi ssi oner  of  Internal  

Revenue  Service , ante, p. 862;
No. 83-5279. Attw ell  et  al . v . Metrop olitan  Atlanta  

Rapid  Transit  Authorit y  et  al ., ante, p. 897;
No. 83-5299. Flore s et  al . v . Aranguren , ante, p. 898;
No. 83-5355. Minye  v . Univers ity  of  Michig an  et  al ., 

ante, p. 899; and
No. 83-5366. James  v . Louis iana , ante, p. 908. Petitions for 

rehearing denied.

Decemb er  5, 1983

Affirmed on Appeal
No. 83-334. Board  of  School  Commi ssi oners  of  Mobile  

County , Alabama , et  al . v . Brown  et  al . Affirmed on ap-
peal from C. A. 11th Cir. Reported below: 706 F. 2d 1103.

Appeal Dismissed
No. 83-280. Utility  Traile r  Sales  Co . v . Machinis ts  

Automotive  Trades  Distr ict  Lodge  No . 190 of  Northern  
Calif ornia  et  al . Appeal from Ct. App. Cal., 1st App. Dist., 
dismissed for want of substantial federal question. Reported 
below: 141 Cal. App. 3d 80, 190 Cal. Rptr. 98.

Miscellaneous Orders
No. A-394. In  re  Dawson . C. A. 11th Cir. Application for 

certificate of probable cause to appeal, presented to Justice  Pow -
ell , and by him referred to the Court, denied.

No. A-408. Chase  Manha tta n  Bank  (National  Ass n .) v . 
Sand , United  States  Dis trict  Judge  for  the  Southern  Dis -
trict  of  New  York . Application for stay of an order of the 
United States District Court for the Southern District of New 
York, presented to Justice  Marshall , and by him referred to 
the Court, denied.

No. 82-792. Grove  City  Coll ege  et  al . v . Bell , Secre -
tary  of  Educati on , et  al . C. A. 3d Cir. [Certiorari granted, 
459 U. S. 1199.] Motion of the Solicitor General for leave to file a 
supplemental brief after argument granted.
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No. 82-1330. Thigpen , Commissi oner , Miss iss ipp i Depart -
ment  of  Corrections , et  al . v . Roberts . C. A. 5th Cir. 
[Certiorari granted, 461 U. S. 956.] It appearing that respondent 
is not represented by a member of the Bar of this Court, it is or-
dered that Rhesa H. Barksdale, Esquire, of Jackson, Miss., is in-
vited to present oral argument as amicus curiae in support of the 
judgment below. Oral argument in this case, presently scheduled 
for January 18, 1984, is postponed and the case of New York v. 
Uplinger, No. 82-1724 [certiorari granted, ante, p. 812], is set for 
oral argument in its stead.

No. 82-1577. Michigan  Canners  & Freeze rs  Ass n ., Inc ., 
et  al . v. Agricu ltural  Marketing  and  Bargaining  Board  
et  AL. Sup. Ct. Mich. [Probable jurisdiction noted, ante, 
p. 912.] Motion of the Solicitor General for leave to participate 
in oral argument as amicus curiae and for divided argument 
granted.

No. 83-240. Lawren ce  County  et  al . v . Lead -Deadwood  
School  Dis trict  No . 40-1. Sup. Ct. S. D.;

No. 83-592. Ostros ky  et  AL. v. Alas ka . Sup. Ct. Alaska;
No. 83-610. Babbitt  Ford , Inc . v . Navajo  Indian  Tribe  

et  al . C. A. 9th Cir.; and
No. 83-640. Texas  v . KVUE-TV, Inc ., et  al . C. A. 5th 

Cir. The Solicitor General is invited to file briefs in these cases 
expressing the views of the United States.

No. 83-455. Meachum , Direct or , Oklahom a  Department  
of  Correct ions , et  al . v . Battle  et  al . C. A. 10th Cir. 
Motion of petitioners to defer consideration of the petition for writ 
of certiorari denied.

No. 83-5634. In  re  Brown . Petition for writ of habeas cor-
pus denied.

No. 83-576. In  re  American  Broadcasting  Cos ., Inc .;
No. 83-5589. In  re  Griff ith ; and
No. 83-5590. In  re  Canion . Petitions for writs of mandamus 

denied.
Probable Jurisdiction Noted

No. 83-276. Sele ctive  Service  System  et  al . v . Minne -
sota  Publi c  Interes t  Research  Group  et  Al . Appeal from 
D. C. Minn. Probable jurisdiction noted. Reported below: 557 
F. Supp. 937.
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Certiorari Granted
No. 83-630. Bernal  v . Fainter , Secret ary  of  State  of  

Texas , et  al . C. A. 5th Cir. Certiorari granted. Reported 
below: 710 F. 2d 190.

No. 83-218. Reed  et  al . v . Ross . C. A. 4th Cir. Motion of 
respondent for leave to proceed in forma pauperis and certiorari 
granted. Reported below: 704 F. 2d 705.

No. 83-620. United  States  v . Rodgers . C. A. 8th Cir. 
Motion of respondent for leave to proceed in forma pauperis and 
certiorari granted. Reported below: 706 F. 2d 854.

No. 83-558. Irvi ng  Indepe ndent  School  Dis trict  v . Tatro  
et  ux., Individually , and  as  Next  Friends  of  Tatro , a  
Minor . C. A. 5th Cir. Motion of National School Boards As-
sociation for leave to file a brief as amicus curiae granted. Cer-
tiorari granted. Reported below: 703 F. 2d 823.

Certiorari Denied
No. 82-979. Federal  Labor  Relations  Authority  v . 

United  State s  Depart ment  of  Agricu lture  et  al . C. A. 
8th Cir. Certiorari denied. Reported below: 691 F. 2d 1242.

No. 82-1021. Federal  Labor  Relat ions  Autho rity  v . Di-
vis ion  of  Milita ry  and  Naval  Aff airs  of  the  State  of  New  
York  et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 683 F. 2d 45.

No. 82-1970. Federal  Labor  Relat ions  Authority  v . 
Florid a  National  Guard  et  al . C. A. 11th Cir. Certiorari 
denied. Reported below: 699 F. 2d 1082.

No. 82-7030. Newman  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1519.

No. 83-4. Porter  v . United  States . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 701 F. 2d 1158.

No. 83-124. Fusaro  v . United  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 708 F. 2d 17.

No. 83-256. Will iam s  v . United  State s ; and
No. 83-5108. Feinbe rg  v . United  States . C. A. 2d Cir. 

Certiorari denied. Reported below: 705 F. 2d 603.
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No. 83-286. Killough  v . Alabama . Sup. Ct. Ala. Certio-
rari denied. Reported below: 434 So. 2d 852.

No. 83-293. Conwa y  et  al . v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 711 F. 2d 1060.

No. 83-378. Big  Spring  Independent  School  Dis trict  et  
al . v. Griff en . C. A. 5th Cir. Certiorari denied. Reported 
below: 706 F. 2d 645.

No. 83-379. Estate  of  Gryder  et  al . v . Commiss ioner  of  
Internal  Revenue . C. A. 8th Cir. Certiorari denied. Re-
ported below: 705 F. 2d 336.

No. 83-399. Loveday  et  al . v . Federal  Communi cations  
Commi ssi on  et  al . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 228 U. S. App. D. C. 38, 707 F. 2d 1443.

No. 83-400. J. H. Rutter  Rex  Manuf actur ing  Co ., Inc . v . 
United  State s  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 706 F. 2d 702.

No. 83-415. Hille r  v . Alaska . Super. Ct. Alaska, 3d Jud. 
Dist. Certiorari denied.

No. 83-427. Hall  v . New  Jersey . Sup. Ct. N. J. Certio-
rari denied. Reported below: 93 N. J. 552, 461 A. 2d 1155.

No. 83-495. Carro ll  v . Unite d  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 710 F. 2d 164.

No. 83-523. Cuyah oga  Valle y  Homeo wne rs  & Resi dent s  
Ass n , et  al . v . Secret ary  of  the  Interior  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 716 F. 2d 902.

No. 83-563. Henry  S. Brans come , Inc ., et  al . v . United  
States . C. A. 4th Cir. Certiorari denied. Reported below: 
711 F. 2d 570.

No. 83-587. Prudenti al  Insur ance  Company  of  Amer ica  
v. Bennett  et  al . C. A. 8th Cir. Certiorari denied. Re-
ported below: 710 F. 2d 1361.

No. 83-590. Baxter  v . Indiana . Ct. App. Ind. Certiorari 
denied. Reported below: 446 N. E. 2d 376.
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No. 83-591. Dalton  et  al . v . R. W. T. et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 712 F. 2d 1225.

No. 83-597. Dallas  County  Commi ssi oners  Court  et  al . 
v. Richards on  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 709 F. 2d 1016.

No. 83-603. Kirks  v . Kirks . Super. Ct. N. C., Wake 
County. Certiorari denied.

No. 83-611. Schaef er  v . Stone , Trust ee . App. Dept., 
Super. Ct. Cal., County of San Diego. Certiorari denied.

No. 83-612. Haynes  v . California . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 83-635. Veenkant  v . Cook  et  al . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 720 F. 2d 680.

No. 83-639. Belnap  v . Chang , Director , Departme nt  of  
Social  Service s  and  Hous ing  of  Hawaii , et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 707 F. 2d 1100.

No. <83-652. Peterso n v . Chicago  & Eastern  Illino is  
Railroad  Co . et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 714 F. 2d 145.

No. 83-653. Leather by  Insurance  Co ., aka  West ern  
Employers  Insurance  Co . v . Merit  Insurance  Co . C. A. 
7th Cir. Certiorari denied. Reported below: 714 F. 2d 673.

No. 83-682. Harris  v . City  of  Norfolk , Virgi nia , et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 707 F. 2d 
506.

No. 83-709. Walton  v . Small  Busin ess  Admini str ation . 
C. A. D. C. Cir. Certiorari denied.

No. 83-742. Brads haw  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 83-744. Fuentes  v . Michi gan . Ct. App. Mich. Certio-
rari denied. Reported below: 118 Mich. App. 135, 324 N. W. 2d 
782.

No. 83-764. Rivera  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 716 F. 2d 913.
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No. 83-5021. Davis  v . Mc Kaskle , Actin g  Director , Texas  
Depart ment  of  Corre ction s . Ct. Crim. App. Tex. Certio-
rari denied.

No. 83-5308. Salkil  v . Mis sour i . Ct. App. Mo., Southern 
Dist. Certiorari denied. Reported below: 649 S. W. 2d 509.

No. 83-5311. Noggle  v . Marshall , Superi ntende nt , 
Souther n  Ohio  Correctional  Facili ty . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 706 F. 2d 1408.

No. 83-5336. Correa -De  Jesus  v . United  State s . C. A. 
7th Cir. Certiorari denied. Reported below: 708 F. 2d 1283.

No. 83-5351. Quinn  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1519.

No. 83-5368. Odom  v . Unite d  State s . Ct. App. D. C. 
Certiorari denied.

No. 83-5371. Stanley  v . Florida . Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 433 So. 2d 69.

No. 83-5376. Marsh all  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 714 F. 2d 143.

No. 83-5411. Banks  v . Alabama . Sup. Ct. Ala. Certiorari 
denied. Reported below: 432 So. 2d 1246.

No. 83-5413. Johnson  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 709 F. 2d 639.

No. 83-5453. Cardill o  v . United  State s . C. A. 1st Cir. 
Certiorari denied. Reported below: 708 F. 2d 29.

No. 83-5502. Felicia no  v . Lane , Direct or , Illin ois  De -
partm ent  of  Corre ction s , et  al . C. A. 7th Cir. Certiorari 
denied. Reported below: 714 F. 2d 148.

No. 83-5513. Stins on  v . New  York . App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 92 
App. Div. 2d 676, 460 N. Y. S. 2d 182.

No. 83-5571. Tolk  v . Weins ten  et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 742 F. 2d 1431.

No. 83-5572. Mc Milla n  v . Hest er  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 714 F. 2d 141.
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No. 83-5578. Harris  v . Virginia . Sup. Ct. Va. Certiorari 
denied.

No. 83-5583. Ashw orth  v . Los  Angel es  County , Califo r -
nia . C. A. 9th Cir. Certiorari denied.

No. 83-5591. Mitchel l  v . Nocera  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 742 F. 2d 1438.

No. 83-5593. Johnson  v . Wainwr ight , Secretary , Flor -
ida  Depa rtme nt  of  Corre ction s . C. A. 11th Cir. Certiorari 
denied. Reported below: 712 F. 2d 1417.

No. 83-5594. Johns on  v . Henry . App. Sess., Super. Ct. 
Conn. Certiorari denied. Reported below: 38 Conn. Supp. 718, 
461 A. 2d 1001.

No. 83-5597. Spradlin  et  al . v . Nebraska . Sup. Ct. Neb. 
Certiorari denied. Reported below: 214 Neb. 834, 336 N. W. 2d 
563.

No. 83-5599. Medina -Reyes  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 715 F. 2d 575.

No. 83-5605. Cutts  v . Wyrick , Warden , et  al . C. A. 8th 
Cir., Certiorari denied.

No. 83-5607. King  v . Mc Evers  et  al . C. A. 7th Cir. Cer-
tiorari denied.

No. 83-5617. Smith -Bey  v . Sabo , Judge , et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 720 F. 2d 667.

No. 83-5624. Morvay  v . Maghiels e  Tool  & Die  Co ., Inc . 
C. A. 6th Cir. Certiorari denied. Reported below: 708 F. 2d 
229.

No. 83-5642. Marks  v . United  States  Postal  Servic e . 
C. A. D. C. Cir. Certiorari denied.

No. 83-5647. Greatho use  v . Marsh all , Superi ntendent , 
Southern  Ohio  Correct ional  Facili ty . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 711 F. 2d 1056.

No. 83-5658. Hampton  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 714 F. 2d 157.
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No. 83-5661. Rhodes  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 713 F. 2d 463.

No. 83-5666. Srubar  et  ux . v . Depart ment  of  the  Treas -
ury , Inte rnal  Revenue  Service . C. A. 2d Cir. Certiorari 
denied. Reported below: 729 F. 2d 1442.

No. 83-5685. Le Maire  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 712 F. 2d 944.

No. 83-5688. Mc Daniel  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 710 F. 2d 839.

No. 83-5708. Roja s v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 711 F. 2d 1069.

No. 83-5709. Pruitt  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 719 F. 2d 975.

No. 83-5710. Towns  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1511.

No. 83-438. Henderson  v . Arkansas . Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 279 Ark. 414, 652 S. W. 2d 26.

Justi ce  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentence in this case.

No. 83-572. Baldwi n  et  al . v . City  of  Winst on -Salem , 
North  Carol ina , et  al . C. A. 4th Cir. Motion of North Car-
olina Farm Bureau Federation, Inc., et al. for leave to file a brief 
as amici curiae granted. Certiorari denied. Reported below: 
710 F. 2d 132.

No. 83-586. Shell  Petroleum  N.V. v . Franchet ti  et  al . 
C. A. 9th Cir. Motions of Belgium et al. and Unitary Tax Cam-
paign Limited for leave to file briefs as amici curiae granted. 
Certiorari denied. Justi ce  Powell  took no part in the consider-
ation or decision of these motions and this petition. Reported 
below: 709 F. 2d 593.

No. 83-617. Wachsman  et  al . v . City  of  Dallas  et  al . 
C. A. 5th Cir. Certiorari denied. Justice  Brennan  would 
grant certiorari. Reported below: 704 F. 2d 160.
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No. 83-629. Hasbro  Industries , Inc ., et  al . v . A/S 
Garonne -Glitt re  et  al . C. A. 9th Cir. Certiorari denied. 
Justi ce  Blackmun  took no part in the consideration or decision 
of this petition. Reported below: 705 F. 2d 339.

No. 83-5260. Washi ngton  v . New  York  City  Board  of  Es -
timate . C. A. 2d Cir. Certiorari denied. Justi ce  Marshall  
would grant certiorari. Reported below: 709 F. 2d 792.

No. 83-5273. Delegal  v . United  States . C. A. 7th Cir. 
Certiorari denied. Justi ce  White  took no part in the consider-
ation or decision of this petition. Reported below: 714 F. 2d 146.

Rehearing Denied
No.----------- . P Stone , Inc . v . Koppe rs  Co ., Inc ., et  al .,

ante, p. 879;
No. 82-1718. Randall  Book  Corp . v . Maryland , ante, 

p. 919;
No. 82-6865. Muhammad  v . Florida , ante, p. 865;
No. 83-302. Avedisi an  v . May  et  al ., ante, p. 909; and
No. 83-311. Stras sne r  v . Strass ner , ante, p. 936. Peti-

tions for rehearing denied.

December  12, 1983

Affirmed on Appeal
No. 83-737. Calif ornia  et  al . v . United  States  et  al .; 

and
No. 83-738. New  York  State  Depa rtme nt  of  Public  

Service  v . United  States  et  al . Affirmed on appeals from 
D. C. D. C. Reported below: 569 F. Supp. 1057.

Appeals Dismissed
No. 82-1848. Chica go  Bridge  & Iron  Co . v . Washington  

Department  of  Revenu e . Appeal from Sup. Ct. Wash, dis-
missed for want of substantial federal question. Reported below: 
98 Wash. 2d 814, 659 P. 2d 463.

No. 83-655. Crowder  v . Texas . Appeal from Ct. Crim. 
App. Tex. dismissed for want of substantial federal question. 
Reported below: 653 S. W. 2d 823.

No. 83-662. Gaines  v . Merchants  Nation al  Bank  & 
Trust  Co . Appeal from C. A. 7th Cir. dismissed for want of 
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jurisdiction. Treating the papers whereon the appeal was taken 
as a petition for writ of certiorari, certiorari denied. Reported 
below: 718 F. 2d 1103.

No. 83-5620. Dean  v . United  State s . Appeal from D. C. 
N. D. Ga. dismissed for want of jurisdiction.

Certiorari Granted—Vacated and Remanded. (See No. 82-2083, 
ante, p. 114.)

Certiorari Dismissed
No. 82-1711. Colorado  v . Quint ero . Sup. Ct. Colo. [Cer-

tiorari granted, 463 U. S. 1206.] Motion of petitioner to proceed 
with oral argument and decision denied. The writ of certiorari is 
dismissed, it appearing that respondent died on November 27, 
1983.

Miscellaneous Orders
No. D-389. In  re  Dis barment  of  Cohen . It is ordered that 

Ray Jeffrey Cohen, of Chicago, Ill., be suspended from the prac-
tice of law in this Court and that a rule issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. D-390. In  re  Dis barment  of  Nagel . It is ordered that 
Edward A. Nagel, of Maitland, Fla., be suspended from the prac-
tice of law in this Court and that a rule issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. 82-1295. Escam bia  County , Florida , et  al . v . Mc Mil -
lan  et  AL. C. A. 5th Cir. [Probable jurisdiction noted, 460 
U. S. 1080.] Further consideration of the notice of substitution of 
party appellants and motion of certain appellants to dismiss the 
appeal is deferred to hearing of the case on the merits on January 
10, 1984.

No. 82-1474. Hoover  et  al . v . Ronw in  et  al . C. A. 9th 
Cir. [Certiorari granted, 461 U. S. 926.] Motion of respondent 
Ronwin for reconsideration of order granting divided argument 
[ante, p. 989] denied. Justice  O’Connor  took no part in the 
consideration or decision of this motion.
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No. 82-1565. Bacchus  Imports , Ltd ., et  al . v . Freit as , 
Directo r  of  Taxation  of  Hawaii , et  al . Sup. Ct. Haw. 
[Probable jurisdiction noted, 462 U. S. 1130.] Motion of appellee 
George Freitas, Director of Taxation of the State of Hawaii, to 
dismiss the appeal or remand the case denied. Justice  Bren -
nan  took no part in the consideration or decision of this motion.

No. 82-1579. Hayfie ld  Northern  Railroad  Co ., Inc ., et  
al . v. Chicago  & North  Wester n Trans por tati on  Co . 
C. A. 8th Cir. [Probable jurisdiction noted, ante, p. 812.] Mo-
tion of the Solicitor General for leave to participate in oral argu-
ment as amicus curiae and for divided argument granted.

No. 82-1724. New  York  v . Upli nger  et  al . Ct. App. 
N. Y. [Certiorari granted, ante, p. 812.] Motion of respondent 
Butler for divided argument denied. Just ice  Marsh all  would 
grant this motion.

No. 82-1766. Securit ies  Industry  Ass n , et  al . v . Board  
of  Govern ors  of  the  Federal  Reserve  System  et  al . 
C. A. D. C. Cir. [Certiorari granted, ante, p. 812.] Motion of 
petitioners for divided argument denied. Justice  Marsh all  
would grant this motion.

Nô. 82-1771. United  State s  v . Leon  et  al . C. A. 9th Cir. 
[Certiorari granted, 463 U. S. 1206.] Motion of respondents San-
chez et al. for modification of order granting divided argument 
[ante, p. 889] denied.

No. 82-1795. Capital  Cities  Cable , Inc ., et  al . v . Crisp , 
Direct or , Oklahoma  Alcoholic  Beverage  Control  Board . 
C. A. 10th Cir. [Certiorari granted, ante, p. 813.] Motion of pe-
titioners for divided argument denied. Motion of the Solicitor 
General for leave to participate in oral argument as amicus cu-
riae, for divided argument, and for additional time for oral argu-
ment denied.

No. 82-1860. Schnei der  Moving  & Stora ge  Co . v . Robbins  
et  AL.; and

No. 82-1862. Pross er ’s  Moving  & Storage  Co . v . Robbins  
et  AL. C. A. 8th Cir. [Certiorari granted, ante, p. 813.] Mo-
tion of petitioners in No. 82-1860 for divided argument granted. 
Motion of petitioners in No. 82-1862 for divided argument 
granted. Requests for additional time for oral argument denied.
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No. 82-1998. Clark , Secreta ry  of  the  Interior , et  al . v . 
Communit y  for  Creati ve  Non -Violenc e  et  al . C. A. D. C. 
Cir. [Certiorari granted sub nom. Watt v. Community for Cre-
ative Non-Violence, ante, p. 812.] Motion of respondents for 
leave to file supplemental joint appendix not in compliance with 
this Court’s Rule 33 denied. Justice  Blackm un  and Justice  
Stevens  would grant this motion.

No. 82-6956. Cross  v. Secret ary  of  State , ante, p. 928. 
Motion of appellant for reconsideration of order denying leave to 
proceed in forma pauperis denied.

No. 83-623. James  et  al . v . Clark , Secretary  of  the  In -
terior , et  al . C. A. 1st Cir. Motion of petitioners to defer 
consideration of the petition for writ of certiorari denied.

No. 83-5040. Eno  et  al . v . United  States  Department  of  
Housing  and  Urban  Developme nt  et  al ., ante, p. 928. Mo-
tion of petitioners for reconsideration of order denying leave to 
proceed in forma pauperis denied.

No. 83-5611. Windsor  v . The  Tennes sean  et  al . Ct. 
App. Tenn. Motion of petitioner for leave to proceed in forma 
pauperis denied. Petitioner is allowed until January 3, 1984, 
within which to pay the docketing fee required by Rule 45(a) and 
to submit a petition in compliance with Rule 33 of the Rules of this 
Court.

Just ice  Brennan , Justi ce  Marshall , and Just ice  Ste -
vens , dissenting.

For the reasons expressed in Brown v. Herald Co., ante, 
p. 928, we would deny the petition for certiorari in this case 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 83-5601. In  re  Willi ams . Petition for writ of manda-
mus denied.

Probable Jurisdiction Noted
No. 83-297. Armco  Inc . v . Hardesty , Tax  Commiss ioner  

of  West  Virgini a . Appeal from Sup. Ct. App. W. Va. Proba-
ble jurisdiction noted. Reported below:----- W. Va. ------ , 303
S. E. 2d 706.
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No. 83-490. Davis  et  al . v . Scherer . Appeal from C. A. 
11th Cir. Probable jurisdiction noted. Reported below: 710 F. 
2d 838.
Certiorari Granted

No. 82-2140. Hobby  v . United  State s . C. A. 4th Cir. 
Certiorari granted limited to Question 3 presented by the petition. 
Reported below: 702 F. 2d 466.

No. 83-328. Mabry , Commis sione r , Arkansas  Depart -
ment  of  Correcti on  v . Johns on . C. A. 8th Cir. Motion of re-
spondent for leave to proceed in forma pauperis and certiorari 
granted. Reported below: 707 F. 2d 323.
Certiorari Denied. (See also No. 83-662, supra.)

No. 82-7014. Thomps on  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 707 F. 2d 514.

No. 83-295. Costa  v . Markey  et  al . C. A. 1st Cir. Cer-
tiorari denied. Reported below: 706 F. 2d 1.

No. 83-320. Anderson  County , Tenne ss ee , et  al . v . 
United  State s . C. A. 6th Cir. Certiorari denied. Reported 
below: 705 F. 2d 184.

No. 83-359. Yavapai -Pres cot t  Indian  Trib e v . Clark , 
Secretary  of  the  Interior , et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 707 F. 2d 1072.

No. 83-484. Slevin  et  al . v . City  of  New  York  et  al .; and
No. 83-485. Barry  et  al . v . City  of  New  York  et  al . 

C. A. 2d Cir. Certiorari denied. Reported below: 712 F. 2d 
1554.

No. 83-588. Berger  v . Mc Monagle , Judge , et  al . Sup. 
Ct. Ohio. Certiorari denied. Reported below: 6 Ohio St. 3d 28, 
451 N. E. 2d 225.

No. 83-647. Lui Su  Nai -Chao , Individ uall y  and  as  Per -
sonal  Repres entat ive  of  the  Esta te  of  Lui  Cho -Pon , et  
al . v. Boeing  Co . et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 708 F. 2d 1406.

No. 83-657. Unger  v . Consolidated  Foods  Corp . C. A. 
7th Cir. Certiorari denied.
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No. 83-660. Keas ler  v . Granat . Sup. Ct. Wash. Certio-
rari denied. Reported below: 99 Wash. 2d 564, 663 P. 2d 830.

No. 83-666. Herrin g  v . Flori da . Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 435 So. 2d 865.

No. 83-668. Pace  v . Southern  Railway  Co . C. A. 11th 
Cir. Certiorari denied. Reported below: 701 F. 2d 1383.

No. 83-670. Gunter  v . Kentucky . Ct. App. Ky. Certio-
rari denied.

No. 83-675. Mitlo  v . United  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 714 F. 2d 294.

No. 83-784. Buff alo  Forge  Co . et  al . v . Ogden  Corp . 
C. A. 2d Cir. Certiorari denied. Reported below: 717 F. 2d 757.

No. 83-792. Caldevilla  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 716 F. 2d 913.

No. 83-800. Cicconi  v. United  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 722 F. 2d 735.

No. 83-813. Allen  et  al . v . Commi ssi oner  of  Inte rnal  
Revenue . C. A. 11th Cir. Certiorari denied. Reported 
below: 707 F. 2d 522.

No. 83-5306. Finch  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 708 F. 2d 606.

No. 83-5332. Willi ams on  v . Wisc onsin . Sup. Ct. Wis. 
Certiorari denied. Reported below: 113 Wis. 2d 389, 335 N. W. 
2d 814.

No. 83-5410. Mill s  v . County  of  Monroe . Ct. App. N. Y. 
Certiorari denied. Reported below: 59 N. Y. 2d 307, 451 N. E. 
2d 456.

No. 83-5420. Ingraham  v . Mc Carthy  et  al . C. A. 1st Cir. 
Certiorari denied.

No. 83-5465. Kincai d  v . Eberle . C. A. 7th Cir. Certiorari 
denied. Reported below: 712 F. 2d 1023.

No. 83-5540. Evans  v . New  York . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 96 
App. Div. 2d 843, 464 N. Y. S. 2d 1020.
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No. 83-5543. Gents ch  v . Lowe , Clerk , et  al . C. A. 5th 
Cir. Certiorari denied.

No. 83-5604. Johnson  v . Tennes see  Departme nt  of  Em-
ployment  Security  et  al . Sup. Ct. Tenn. Certiorari denied.

No. 83-5608. Beadl e v . Mc Kaskle , Acting  Direct or , 
Texas  Departme nt  of  Corrections . C. A. 5th Cir. Certio-
rari denied. Reported below: 711 F. 2d 1053.

No. 83-5610. Payne  v . Janas z , Chief  Probation  Off icer , 
Cuyah oga  County . C. A. 6th Cir. Certiorari denied. Re-
ported below: 711 F. 2d 1305.

No. 83-5616. Igoe  v . Jones , dba  G & L Investme nts , Inc . 
C. A. 10th Cir. Certiorari denied.

No. 83-5627. Brown  v . Wainwr ight , Secretary , Florida  
Depart ment  of  Correc tions , et  al . C. A. 11th Cir. Certio-
rari denied. Reported below: 712 F. 2d 1417.

No. 83-5628. Chylicka  et  al . v . United  State s  Catholic  
Confere nce  “Carit as ” et  al . C. A. 2d Cir. Certiorari de-
nied. Reported below: 742 F. 2d 1437.

No. 83-5633. Brown  v . Rice  et  al . C. A. 4th Cir. Certio-
rari-denied. Reported below: 711 F. 2d 1049.

No. 83-5638. Skaggs  et  al . v . Crawf ord  County , Ohio , et  
al . C. A. 11th Cir. Certiorari denied. Reported below: 708 F. 
2d 732.

No. 83-5649. Chavez  v . Bernali llo  County  Distr ict  
Court . Sup. Ct. N. M. Certiorari denied.

No. 83-5668. Neal  v . Alabama . Sup. Ct. Ala. Certiorari 
denied. Reported below: 441 So. 2d 139.

No. 83-5683. Brow n  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 709 F. 2d 14.

No. 83-5693. Mille r  et  al . v . Union  State  Bank . Sup. 
Ct. N. D. Certiorari denied. Reported below: 335 N. W. 2d 
807.

No. 83-5704. Esgate  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 718 F. 2d 1109.
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No. 83-5726. Van Dyke  v . Wawrzas zek , Adminis trat or , 
Arizona  State  Pris on . C. A. 9th Cir. Certiorari denied. 
Reported below: 714 F. 2d 156.

No. 83-5727. Will iams  v . Ohio . Sup. Ct. Ohio. Certiorari 
denied. Reported below: 6 Ohio St. 3d 281, 452 N. E. 2d 1323.

No. 83-5741. Lewis  v . United  States . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 742 F. 2d 1443.

No. 83-5754. Piscanio  v. Pennsyl vania  Board  of  Proba -
tion  and  Parole  et  al . C. A. 3d Cir. Certiorari denied.

No. 83-5758. Forbes  v . Ameri can  Telep hone  & Tele -
graph  et  al . C. A. 9th Cir. Certiorari denied.

No. 83-473 (A-220). Orofin o  v . United  States . C. A. 2d 
Cir. Application for bail and/or stay, addressed to Justice  
White  and referred to the Court, denied. Certiorari denied. 
Reported below: 742 F. 2d 1443.

No. 83-624. Mashp ee  Trib e  et  al . v . Clark , Secretary  
of  the  Interior , et  al . C. A. 1st Cir. Motion of Center for 
Constitutional Rights et al. for leave to file a brief as amici curiae 
granted. Motion of petitioners to defer consideration of the peti-
tion for writ of certiorari denied. Certiorari denied. Reported 
below: 707 F. 2d 23.

No. 83-5106. Fields  v . Wyric k , Warden . C. A. 8th Cir. 
Certiorari denied. Reported below: 706 F. 2d 879.

Justi ce  Marshall , dissenting.
Last Term, this Court summarily reversed a judgment of the 

United States Court of Appeals for the Eighth Circuit, which 
ruled that petitioner’s 1975 Missouri rape conviction was based on 
an involuntary statement taken in violation of petitioner’s Fifth 
Amendment rights. Wyrick v. Fields, 459 U. S. 42 (1982), rev’g 
682 F. 2d 154. I dissented from that summary reversal because I 
do not believe this Court should decide unsettled questions of con-
stitutional law without plenary review. 459 U. S., at 50. In 
my dissent, I noted that, even if petitioner’s statement were vol-
untary under the Fifth Amendment, the interrogation that pro-
duced petitioner’s statement might nevertheless have violated 
petitioner’s Sixth Amendment right to counsel. Id., at 52-55.
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On remand, the Eighth Circuit considered this issue and concluded 
that petitioner had knowingly and intelligently waived his Sixth 
Amendment right to have counsel present during the interroga-
tion. 706 F. 2d 879 (1983). Because I disagree with the manner 
in which the Eighth Circuit analyzed petitioner’s Sixth Amend-
ment claim, I would grant certiorari and set the case for oral 
argument.

Petitioner, a soldier undergoing basic training in Missouri, was 
charged with rape. After consulting with counsel, petitioner told 
his company commander that he wanted to take a polygraph test. 
Petitioner was under the impression that if he “passed” a poly-
graph test, the charges against him would be dropped, and he 
would be permitted to graduate from basic training on schedule. 
682 F. 2d, at 160, n. 10. Petitioner’s counsel shared this impres-
sion and later testified that he thought “‘the polygraph would 
have merely shown deceit or non-deceit and would have been used 
for the purposes of a possible pretrial negotiation.’” Id., at 160. 
Accordingly petitioner’s counsel advised him to take the test.

Days later when the test was given, petitioner’s counsel was not 
notified. The military officer in charge of the examination simply 
informed petitioner of his rights to refuse to answer any questions 
or to. have counsel present, and petitioner signed a document1 
waiving those rights. See State v. Fields, 538 S. W. 2d 348 (Mo. 
App. -1976). Throughout the polygraph examination, petitioner 
professed his innocence. After the examination was over, how-
ever, the officer administering the test informed petitioner that 
the machine revealed “some deceit” and asked petitioner for an 
explanation. The officer did not tell petitioner that the results of 
polygraph tests were inadmissible in Missouri courts, nor did the 
officer remind petitioner of his right to have counsel present dur-
ing this postexamination interrogation. Petitioner then said that 
he had had consensual sexual relations with the rape victim on the 
day of the alleged rape. The officer immediately summoned the 
local Chief of Police. After receiving a Miranda warning from 
the Police Chief, petitioner repeated his statement. At trial, this 
statement was the heart of the State’s successful prosecution.

1 Though not identical, the document followed closely the Fifth Amendment 
waiver form endorsed by this Court in Miranda v. Arizona, 384 U. S. 436 
(1966).
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On remand from this Court’s previous decision, the Eighth 
Circuit acknowledged the difference between the policies underly-
ing the Fifth Amendment right to counsel and those informing 
the Sixth Amendment right to counsel, but asserted that “where 
the Defendant had previously invoked his right to counsel, it is 
relatively clear that the validity of any subsequent waiver of 
either the fifth or sixth amendment right to counsel is judged by 
essentially the same standard.” 706 F. 2d, at 881 (emphasis 
in original). Relying on this Court’s finding that petitioner’s 
preexamination waiver of his Fifth Amendment right to counsel 
covered his postexamination interrogation, the Court of Appeals 
concluded that petitioner had simultaneously waived any Sixth 
Amendment right to counsel during the interrogation. Ibid.

As I discussed in my dissent last year, a number of courts have 
come to accept the view that waivers based solely on unembel-
lished Miranda warnings do not necessarily satisfy “‘the higher 
standard with respect to waiver of the right to counsel that ap-
plies when the Sixth Amendment [right to counsel] has attached.’” 
459 U. S., at 55 (quoting United States v. Massimo, 432 F. 2d 
324, 327 (CA2 1970) (Friendly, J., dissenting), cert, denied, 400 
U. S. 1022 (1971); see, e. g., United States v. Mohabir, 624 F. 2d 
1140, 1151 (CA2 1980) (Government must show defendant “under-
stood the nature and the importance of the Sixth Amendment 
right he was giving up”). But see Blasingame v. Estelle, 604 F. 
2d 893 (CA5 1979); Moore v. Wolff, 495 F. 2d 35 (CA8 1974). In 
our own opinions, we have strongly intimated that waivers of the 
Sixth Amendment right to counsel should be measured by a 
stricter standard. See United States v. Henry, 447 U. S. 264, 
272-273 (1980); Brewer n . Williams, 430 U. S. 387, 404 (1977); 
Faretta v. California, 422 U. S. 806, 835 (1975)?

While acknowledging this widely held view of the Sixth Amend-
ment waiver, the Eighth Circuit determined that the higher stand-
ard of Sixth Amendment waiver applies only until a defendant has 
obtained counsel. The Court of Appeals provided no explana-
tion of why the Sixth Amendment waiver standard should decline 
once counsel is appointed, and I can see no justification in law 

2 See also Note, Sixth Amendment Right to Counsel: Standards for Knowing 
and Intelligent Pretrial Waivers, 60 B. U. L. Rev. 738 (1980); Note, Proposed 
Requirements for Waiver of the Sixth Amendment Right to Counsel, 82 
Colum. L. Rev. 363, 365-370 (1982).
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or in practice for its ruling.3 Certainly, the mere appointment 
of counsel does not significantly affect a criminal defendant’s 
capacity to make an informed choice about waiving the right to 
counsel. One or two conferences with counsel rarely make a 
criminal defendant more sophisticated about the importance of ob-
taining legal advice during the skirmishing antecedent to a crimi-
nal prosecution.

In my view, the Eighth Circuit erred in ruling that a criminal 
defendant waives his Sixth Amendment right to counsel simply by 
answering questions after being given a Miranda warning. Had 
the Eighth Circuit applied the higher standard of Sixth Amend-
ment waiver endorsed by the Second Circuit in United States v. 
Mahabir, supra, at 1150, there is a substantial probability that the 
government would not have been able to show petitioner’s implied 
waiver to be a valid relinquishment based on a full comprehension 
of the consequences. See Johnson v. Zerbst, 304 U. S. 458, 464 
(1938). Since the Eighth Circuit’s decision is inconsistent with 
the views of several other Circuits and since this inconsistency 
may have been dispositive in petitioner’s case, I would grant the 
petition.

No. 83-5547. Adams  v . South  Carolina . Sup. Ct. S. C. 
Certiorari denied. Reported below: 279 S. C. 228, 306 S. E. 2d 
208.

Just ice  Marsh all , with whom Justice  Brennan  joins, 
dissenting.

Adhering to my view that the death penalty is under all circum-
stances cruel and unusual punishment forbidden by the Eighth and 
Fourteenth Amendments, I would vacate the judgment of the 
Supreme Court of South Carolina insofar as it left undisturbed the 
death sentence imposed in this case. Gregg v. Georgia, 428 U. S. 
153, 231 (1976) (Marshall , J., dissenting). However, even if I 
believed that the death penalty could be imposed constitutionally 
under certain circumstances, I nevertheless would grant certiorari 
because this petition presents an important issue of federal con-

3 Indeed, the Seventh Circuit has concluded that “there is a higher standard 
imposed to show waiver of the presence of counsel once counsel has been ap-
pointed.” United States v. Springer, 460 F. 2d 1344, 1352, cert, denied, 409 
U. S. 873 (1972); see also United States v. Patman, 557 F. 2d 1181, 1182, n. 1 
(CA5 1977).
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stitutional law, upon which State Supreme Courts and a Federal 
Court of Appeals are divided.

At petitioner’s trial, the judge made the following comments on 
the reasonable-doubt standard:

“If upon the whole case you have a reasonable doubt as to the 
guilt of the defendant, he’s entitled to that doubt and would 
be entitled to an acquittal. ... Now I do not mean, ladies 
and gentlemen, by the term reasonable doubt that it is some 
whimsical o[r] imaginary doubt. It is not a weak doubt, it is 
not a slight doubt. It is a substantial doubt, a doubt for 
which you give a reason. It is a substantial doubt arising out 
of the testimony or lack of testimony in the case for which a 
person honestly seeking to find the truth can give a reason. 
If you have such a doubt in your mind as to whether the State 
has proven this defendant guilty, you should resolve that 
doubt in his favor and write a verdict of not guilty and acquit 
him.

“. . . I would tell you that the two phrases reasonable doubt 
and proof to a moral certainty are synonymous and the legal 
equivalent of each other. These phrases connote, however, a 
degree of proof distinguished from an absolute certainty. 
The reasonable doubt that the law gives the accused is not a 
weak or a slight doubt, but a strong and well-founded doubt 
as to the truth of the charge.”

These instructions guided the jury when it found petitioner guilty 
of murder and again at the sentencing hearing when it found be-
yond a reasonable doubt the existence of two statutory aggravat-
ing circumstances.

Petitioner objected to the reasonable-doubt instruction at trial 
and sought to challenge its constitutionality on appeal to the 
South Carolina Supreme Court.1 Having recently upheld similar * 

’The State argues that petitioner waived his right to object to the 
reasonable-doubt instruction because, following petitioner’s initial objection, 
the trial court issued a supplementary instruction to which petitioner failed to 
file a second objection. I discount this argument because South Carolina does 
not strictly enforce its contemporaneous-objection rule to assignment of legal 
error in capital cases. See State v. Adams, 277 S. C. 115, 283 S. E. 2d 582 
(1981). Indeed, the court in this case ignored petitioner’s failure to object to 
the trial court’s supplementary instruction, and dealt with the claim on the
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reasonable-doubt instructions in capital cases, see, e. g., State 
v. Copeland, 278 S. C. 572, 300 S. E. 2d 63 (1982); State v. Butler, 
277 S. C. 452, 290 S. E. 2d 1, cert, denied, 455 U. S. 945 (1982), 
the South Carolina Supreme Court denied petitioner an opportu-
nity to brief or argue the issue, and the court’s decision affirming 
petitioner’s convictions and death sentence summarily disposed of 
petitioner’s challenge to the trial court’s reasonable-doubt instruc-
tion. 279 S. C. 228, 306 S. E. 2d 208 (1983).

Last Term, in Butler v. South Carolina, 459 U. S. 932 (1982) 
(dissenting from denial of certioriari), I outlined my objections to 
what apparently has become the standard instruction on reason-
able doubt in South Carolina. I continue to believe that trial 
courts err when they instruct juries that a reasonable doubt 
means “a substantial doubt” or “a strong and well-founded doubt” 
or “a doubt for which you give a reason.” The Fourteenth Amend-
ment requires prosecutors to prove beyond a reasonable doubt 
every element of a crime. In re Winship, 397 U. S. 358 (1970). 
When a criminal defendant is convicted by proof beyond a strong 
or substantial doubt, that defendant has not been afforded the full 
protections of the Federal Constitution. Moreover, when a jury 
is told that a reasonable doubt is a doubt that can be articulated, 
the prosecutor’s burden of proof is unconstitutionally eased.

For substantially these reasons, the First Circuit struck down a 
reasonable-doubt instruction virtually identical to the one given by 
the trial court in this case. Dunn v. Perrin, 570 F. 2d 21, cert, 
denied, 437 U. S. 910 (1978);* 2 see also United States v. Flannery, 
451 F. 2d 880, 883 (CAI 1971). The First Circuit noted:

merits. Under these circumstances, I see no barrier to reviewing South 
Carolina’s disposition of this federal issue.

2 The instruction at issue in Dunn read as follows:
“The term reasonable doubt, as I use it, means just what those words ordi-

narily imply. It is a doubt which is reasonable and excludes a doubt which is 
unreasonable. It is such a doubt as for the existence of which a reasonable 
person can give or suggest a good and sufficient reason. It does not mean a 
trivial or a frivolous or a fanciful doubt nor one which can be readily or easily 
explained away, but rather such a strong and abiding conviction as still re-
mains after careful consideration of all the facts and arguments against it and 
would cause a fair-minded person to refrain from acting in regard to some 
transaction of importance and seriousness equal to this case.” 570 F. 2d, at 
23, n. 1.
Although the trial court in Dunn, unlike the court at petitioner’s trial, likened 
reasonable doubt to the degree of uncertainty that would cause a prudent per-
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“Th[e] definition of reasonable doubt was the exact inverse of 
what it should have been. . . . Instead of requiring the gov-
ernment to prove guilt, it called upon petitioners to establish 
doubt in the jurors’ minds. That is an inescapable violation 
of In re Winship . . . .” 570 F. 2d, at 24 (footnote and cita-
tions omitted).

Though reviewing a state conviction on collateral review, the Dunn 
panel concluded that the defect in the trial court’s instruction was of 
sufficient magnitude to warrant a retrial. Id., at 25.

The First Circuit’s analysis of the reasonable-doubt instructions 
in Dunn directly conflicts with rulings of the South Carolina 
Supreme Court applied in this case as well as recent decisions of 
several other State Supreme Courts.* 3 Since this conflict is the 
culmination of chronic disagreement over the correct definition of 
reasonable doubt,41 find this petition an appropriate candidate for 
review. See this Court’s Rule 17.1(b).

I would grant the petition.
No. 83-5833. Weber  v . Stony  Brook  Hosp ital  et  al . Ct. 

App. N. Y. Motion of petitioner to expedite consideration of the 

son to hesitate before making an important personal decision, the First Cir-
cuit made clear in its decision that the constitutionally defective portion of the 
Dunn instruction was the equation of a reasonable doubt to a substantial and 
articulable doubt. Id., at 24-25. In these two respects, the Dunn instruc-
tion and the instruction given at petitioner’s trial are identical. As the in-
struction in petitioner’s case equated reasonable doubt with “a strong and 
well-founded doubt,” the trial court in Dunn defined reasonable doubt to be “a 
strong and abiding conviction.”. Where petitioner’s instruction likened a rea-
sonable doubt to “a doubt for which you can give a reason,” the Dunn instruc-
tion referred to a reasonable doubt as a “doubt as for the existence of which a 
reasonable person can give or suggest a good and sufficient reason.”

3 See, e. g., State v. Derrico, 181 Conn. 151, 169-171 434 A. 2d 356, 367-368 
(1980); Stirparo v. State, 287 A. 2d 394 (Del. 1972); State v. Osbey, 213 Kan. 
564, 571-573, 517 P. 2d 141, 148 (1973); State v. Davis, 482 S. W. 2d 486, 489 
(Mo. 1972).

4 Throughout this century, both federal and state courts have criticized 
reasonable-doubt instructions similar to the South Carolina charge given in 
this case. See, e. g., Taylor v. Kentucky, 436 U. S. 478, 488 (1978); Pettine 
v. Territory of New Mexico, 201 F. 489, 495-497 (CA8 1912); Laird v. State, 
251 Ark. 1074, 476 S. W. 2d 811, 813 (1972); State v. Davis, supra, at 490 
(Seiler, J., concurring); Frazier v. State, 117 Tenn. 430, 459-467, 100 S. W. 
94, 102-103 (1907); Owens v. Commonwealth, 186 Va. 689, 704-706, 43 S. E. 
2d 895, 902 (1947); State v. McDonald, 89 Wash. 2d 256, 273-274, 571 P. 2d 
930, 940 (1977).
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petition for writ of certiorari granted. Certiorari denied. Re-
ported below: 60 N. Y. 2d 208, 456 N. E. 2d 1186.

No. 83-5902 (A-450). Will iams  v . King , Secretary , Loui -
siana  Depart ment  of  Corrections , et  al . C. A. 5th Cir. 
Application for stay of execution of sentence of death, addressed 
to Just ice  Brennan  and referred to the Court, denied. Jus -
tice  Brennan  and Justice  Marsh all  would grant the applica-
tion for stay. Certiorari denied. Reported below: 719 F. 2d 730.

Just ice  Brennan  and Justice  Marsh all , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentence in this case.
Rehearing Denied

No. 82-2116. Dalget y  Foods , Inc . v . Avina , ante, p. 801;
No. 83-5026. Jackson  v . Butte rworth , Sherif f  of  Brow -

ard  County , Florida , ante, p. 916;
No. 83-5104. Torpy  v . United  States , ante, p. 856;
No. 83-5369. Donnell  v . Freem an  et  al ., ante, p. 941;
No. 83-5375. Chapman  v . Bank  of  the  Commonw ealth  et  

al ., ante, p. 923; and
No. 83-5481. Castro  v . Federal  Depos it  Isurance  Cor -

pora tion , Recei ver  for  Banco  Credito  y  Ahorro  Ponce no , 
et  al . , ante, p. 964. Petitions for rehearing denied.
Assignment Order

An order of The  Chief  Justice  designating and assigning Jus-
tice Stewart (retired) to perform judicial duties in the United 
States Court of Appeals for the First Circuit beginning June 4, 
1984, and ending June 8, 1984, and for such further time as may 
be required to complete unfinished business, pursuant to 28 
U. S. C. § 294(a), is ordered entered on the minutes of this Court, 
pursuant to 28 U. S. C. § 295.

December  13, 1983

Miscellaneous Order
No. A-455. Stephen s  v . Kemp , Superi ntendent , Georgia  

Diagnos tic  and  Class ifi cati on  Cente r . Application for stay 
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of execution of sentence of death set for Wednesday, December 
14, 1983, presented to Justice  Powe ll , and by him referred to 
the Court, is granted pending the decision of the United States 
Court of Appeals for the Eleventh Circuit in Spencer v. Zant, 715 
F. 2d 1562 (1983), rehearing en banc granted, id., at 1583, or until 
further order of this Court.

Justi ce  Powell , with whom The  Chief  Justice , Justice  
Rehnquis t , and Justice  O’Connor  join, dissenting.

This is another capital case in the now familiar process in which 
an application for a stay is filed here within the shadow of the date 
and time set for execution.

As summarized by the Court of Appeals the relevant facts are: 
“After escaping from county jail, petitioner was interrupted 
committing a burglary in Twiggs County by his victim whom 
he and an accomplice robbed, kidnapped, drove into Bleckley 
County and brutally killed; he was caught the next morning 
with the murder weapon in his possession. . . . [H]e con-
fessed and pleaded guilty in Twiggs County to armed rob-
bery, kidnapping with bodily injury, and the theft of a motor 
vehicle . . . .” 721 F. 2d 1300, 1304 (CA11 1983).

A jury convicted applicant of murder and sentenced him to death 
in early 1975. In the nearly nine years that since have tran-
spired, Stephens has repetitively moved between state and federal 
courts in pursuing postconviction remedies. His direct and collat-
eral attacks have taken his case through the state court system 
three times and through the federal system twice. This Court 
has considered Stephens’ case four times excluding his present 
proceedings. See Zant v. Stephens, 462 U. S. 862 (1983); Ste-
phens v. Zant, 454 U. S. 1035 (1981); Stephens v. Hopper, 439 
U. S. 991 (1978); Stephens v. Georgia, 429 U. S. 986 (1976).

The case before us today commenced with the filing of a federal 
habeas petition on November 15, 1983, in the United States Dis-
trict Court for the Middle District of Georgia. The State an-
swered the petition and pleaded that Stephens’ petition for a writ 
of habeas corpus was an abuse of the writ. On November 16, 
1983, the District Court held a hearing on the abuse question and 
five days later, on November 21, 1983, the District Court denied 
relief. 578 F. Supp. 103. It filed a full opinion in which it con-
cluded that “the claims raised by petitioner in his successive peti-
tion under 28 U. S. C. § 2254 constitute an abuse of the writ under 
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Rule 9(b), Rules Governing Section 2254 cases in the United 
States District Courts/1 11 and are hereby DISMISSED in their en-
tirety.” Id., at 108. On December 9, 1983, a panel of the Court 
of Appeals for the Eleventh Circuit considered Stephens’ emer-
gency application for a certificate of probable cause to appeal and 
a stay of execution. Also in a full opinion, the panel found that 
the District Court had not erred in finding an abuse of the writ. 
721 F. 2d 1300 (1983).

Today, the Court of Appeals denied Stephens’ request for a re-
hearing en banc by an evenly divided vote. 722 F. 2d 627. The 
six judges who dissented from the denial of rehearing filed a brief 
opinion expressing the view that Stephens had presented a claim 
that warranted a stay of his execution. The dissent reasoned that 
Stephens’ claim that the Georgia death penalty statute is being ap-
plied in an arbitrary and discriminatory manner is identical to the 
issue in Spencer n . Zant, 715 F. 2d 1562 (CA11 1983). The Court 
of Appeals—apparently also today—granted a rehearing en banc 
in Spencer and the dissent argued that Stephens should receive 
like treatment. It was suggested that Stephens had not abused 
the writ with respect to this issue because the statistical study on 
which he bases his claim did not become available until after he 
had. filed his first federal habeas petition. The fact that 6 of the 
12 active judges of the Court of Appeals wished to defer action on 
Stephens’ case prompted this Court to grant Stephens’ request for 
a stay. I dissent from this action.

The Court and the judges in dissent in the Court of Appeals ap-
parently misconstrue, as I view it, the posture of this case. We 
should now be concerned, as was the panel of the Court of Ap-
peals, with whether the District Court erred in its finding that 
Stephens is guilty of having abused the writ of habeas corpus. In 
Sanders v. United States, 373 U. S. 1 (1963), this Court observed 
that the “abuse of the writ” doctrine should be governed by “eq-
uitable principles.” Id., at 17. The Court noted that consider-
ation of abuse normally is left to the “discretion of federal trial 

1 Rule 9(b) provides:
“Successive petitions. A second or successive petition may be dismissed if 

the judge finds that it fails to allege new or different grounds for relief and 
the prior determination was on the merits or, if new and different grounds are 
alleged, the judge finds that the failure of the petitioner to assert those 
grounds in a prior petition constituted an abuse of the writ.”
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judges. Theirs is the major responsibility for the just and sound 
administration of the federal collateral remedies, and theirs must 
be the judgment as to whether a second or successive application 
shall be denied without consideration of the merits.” Id., at 18.

In determining whether the District Court properly exercised 
its discretion in finding an abuse we should look not to the merits 
of a petitioner’s claims but to the petitioner’s reasons for not hav-
ing raised the claims in his first habeas proceeding. As the Court 
of Appeals noted, “[t]here is no disagreement among the parties 
as to the standard applicable to second and subsequent petitions 
for habeas corpus which present wholly new issues. In order to 
constitute abuse, presentation of such issues must result from (1) 
the intentional withholding or intentional abandonment of those 
issues on the initial petition or (2) inexcusable neglect.” 721 
F. 2d, at 1303. Under this analysis, it is clear that the District 
Court properly dismissed Stephens’ claim of discriminatory appli-
cation of the Georgia death penalty without holding an evidentiary 
hearing on the merits of that claim.

Apparently Stephens concedes that the equal protection issue is 
being raised for the first time, but he alleges that a 1980 study by 
a Dr. David Baldus supports the claim that Georgia’s death pen-
alty statute is discriminatorily administered against black citizens. 
As his excuse for not having raised this issue in his first habeas 
petition, Stephens states that the study was not made available to 
the public until 1982.

Stephens’ argument sidesteps the crucial issue. The State 
having alleged that he had abused the writ, the burden rests on 
Stephens to explain why he did not raise the constitutionality of 
the application of the death penalty statute in his earlier petition. 
See Stephens v. Zant, 631 F. 2d 397 (CA5 1980), modified on re-
hearing, 648 F. 2d 446 (1981). He did not satisfy this burden in 
the District Court, in the Court of Appeals, or here. Although it 
is possible that Stephens did not know about the Baldus study 
even though it was published in 1982,2 this does not explain his 

2 The Baldus study, relied upon by Stephens, has not been presented to us. 
It was made in 1980 and apparently has been available at least since 1982. 
Although characterized by the judges of the Court of Appeals who dissented 
from the denial of hearing en banc as a “particularized statistical study” 
claimed to show “intentional race discrimination,” no one has suggested that 
the study focused on this case. A “particularized” showing would require—as 
I understand it—that there was intentional race discrimination in indicting, 
trying, and convicting Stephens, and presumably in the state appellate and



ORDERS 1031

1027 Pow el l , J., dissenting

failure to raise his equal protection claim at all. The availability 
of such a claim is illustrated by the procedural history in Spencer 
v. Zant, supra. In Spencer, the defendant raised this constitu-
tional challenge to the application of the Georgia death penalty 
statute in 1978 in his state habeas proceeding and pursued that 
claim in his first federal habeas petition. Id., at 1579. See also 
Ross v. Hopper, 538 F. Supp. 105, 107 (SD Ga. 1982), rev’d and 
remanded, 716 F. 2d 1528 (CA11 1983).

Stephens simply failed to explain his failure to raise his claim in 
his first federal habeas petition, and therefore his case comes 
squarely within Rule 9(b). In addition, Stephens made no factual 
showing to the District Court that the statistics contained in the 
Baldus study supported his allegation of particularized discrimina-
tion in the imposition of the death penalty in Georgia.

This Court has now stayed Stephens’ execution until the Court 
of Appeals has decided Spencer. In my view, for the reasons 
noted below, I am satisified that the Court will conclude that 
Spencer—however it may come out—will not control this case.* 3 
It should be apparent from the decisions of this Court since Gregg 
v. Georgia, 428 U. S. 153 (1976), was decided that claims based 
merely on general statistics are likely to have little or no merit 
under statutes such as that in Georgia.

That Stephens is innocent of the brutal, execution-style murder, 
after kidnaping and robbing his victim, is not seriously argued.

state collateral review that several times followed the trial. If the Baldus 
study is similar to the several studies filed with us in Sullivan n . Wainwright, 
ante, p. 109, the statistics in studies of this kind, many of which date as far 
back as 1948, are merely general statistical surveys that are hardly particu-
larized with respect to any alleged “intentional” racial discrimination. Surely, 
no contention can be made that the entire Georgia judicial system, at all lev-
els, operates to discriminate in all cases. Arguments to this effect may have 
been directed to the type of statutes addressed in Furman v. Georgia, 408 
U. S. 238 (1972). As our subsequent cases make clear, such arguments can-
not be taken seriously under statutes approved in Gregg v. Georgia, 428 U. S. 
153 (1976).

3 With all respect, I disagree with the judges on the Court of Appeals who 
say that this case presents the “identical issue” to be considered in Spencer. 
That case is readily distinguishable. As noted above, the discriminatory 
application of capital punishment—the equal protection issue—was raised in 
the first habeas petition in Spencer, and has been pressed at all subsequent 
stages. In this case, it was not raised until last month. In a fundamental 
sense, therefore, there could have been no abuse of writ issue in Spencer. 
There are other distinguishing factors, but these need not be stated here.
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This is a contest over the application of capital punishment—a 
punishment repeatedly declared to be constitutional by this Court. 
In the nearly nine years of repetitive litigation by state and fed-
eral courts there has been no suggestion that the death sentence 
would not be appropriate in this case. Indeed, if on the facts 
here it was not appropriate, it is not easy to think of a case in 
which it would be so viewed. Once again, as I indicated at the 
outset, a typically “last minute” flurry of activity is resulting in 
additional delay of the imposition of a sentence imposed almost a 
decade ago. This sort of procedure undermines public confidence 
in the courts and in the laws we are required to follow.

In conclusion, I reiterate what the Court said in the concluding 
paragraph in our recent per curiam in Sullivan v. Wainwright, 
ante, at 112: We recognize, of course, as do state and other fed-
eral courts, that the death sentence is qualitatively different from 
all other sentences, and therefore special care is exercised in judi-
cial review. In this case, it is perfectly clear to me that this care 
has been exercised in abundance. Accordingly, I would deny the 
application for a stay.

December  14, 1983
Dismissal Under Rule 53

No. 83-836. Glass ey  v . Unite d  State s . C. A. 7th Cir. 
Certiorari dismissed under this Court’s Rule 53. Reported below: 
715 F. 2d 352.
Rehearing Denied

No. 83-5544 (A-461). Smit h  v . Kemp , Superi ntende nt , 
Georgia  Diagn ostic  and  Classi fic ation  Cente r , ante, 
p. 1003. Petition for rehearing denied. Application for stay of 
execution of sentence of death pending disposition of a petition for 
rehearing, presented to Justice  Powe ll , and by him referred to 
the Court, denied.

Justice  Brennan  and Just ice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg n . Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant the application for stay of execu-
tion, grant the petition for rehearing, and vacate the death sen-
tence in this case.
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Justice  Stevens , dissenting.
In my opinion all executions in Georgia should be postponed 

until the United States Court of Appeals for the Eleventh Circuit 
renders its en banc decision in Spencer v. Zant, 715 F. 2d 1562 
(1983). See Sanders v. United States, 373 U. S. 1, 15-17 (1963). 
The “ends of justice would not be served” by the execution of this 
petitioner while the Court of Appeals is deciding the merits of the 
claim he asserts. I therefore would grant the stay application.

January  4, 1984
Dismissal Under Rule 53

No. 83-704. Franklin  Comp uter  Corp . v . Apple  Com -
puter , Inc . C. A. 3d Cir. Certiorari dismissed under this 
Court’s Rule 53. Reported below: 714 F. 2d 1240.

Janua ry  6, 1984
No. 82-2042. Westi ngho use  Electric  Corp . v . Vaughn  et  

al . C. A. 8th Cir. [Certiorari granted, ante, p. 913.] Writ of 
certiorari dismissed as to respondent Marion Gee under this 
Court’s Rule 53.

Janua ry  9, 1984
Appeals Dismissed

No. 83-524. Wynmoor  Limited  Partners hip  et  al . v . Co -
conut  Creek  Cable  T.V., Inc ., et  al . Appeal from Dist. Ct. 
App. Fla., 4th Dist., dismissed for want of substantial federal 
question. Reported below: 434 So. 2d 903.

No. 83-694. Gonzalez  v . Commi ssion  on  Judic ial  Perf orm -
ance  of  Califor nia  (Calif ornia  et  al ., Real  Parties  in  In -
tere st ). Appeal from Sup. Ct. Cal. dismissed for want of sub-
stantial federal question. Reported below: 33 Cal. 3d 359, 657 P. 
2d 372.

No. 83-715. Rio Vista  Non -Profi t  Housing  Corp . v . 
County  of  Ramse y . Appeal from Sup. Ct. Minn, dismissed for 
want of substantial federal question. Reported below: 335 N. W. 
2d 242.

No. 83-5517. Blatchf ord  v . Winan s , Warden . Appeal 
from Sup. Ct. N. M. dismissed for want of jurisdiction. Treating 



1034 OCTOBER TERM, 1983

January 9, 1984 464 U. S.

the papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 100 N. M. 333, 670 
P. 2d 944.
Miscellaneous Orders

No.----------- . Davis  v . United  States  et  al . Motion to
direct the Clerk to file the petition for writ of certiorari that does 
not comply with the Rules of this Court denied.

No. A-377. Meadow s  v . Redman . Application for bail, ad-
dressed to The  Chief  Just ice  and referred to the Court, denied.

No. A-485. Sciot o  Trails  Co . et  al . v . Ohio  Department  
of  Liquo r  Control  et  al . Ct. App. Ohio, Franklin County. 
Application for continuation of stay, addressed to Justi ce  Ste -
vens  and referred to the Court, denied.

No. A-486. Webb  v . Hutto . C. A. 4th Cir. Application for 
stay, addressed to Justice  Marsh all  and referred to the Court, 
denied.

No. A-490 (83-5958). Keef e , as  Guardian  ad  Litem  and  
Next  Friend  of  Three  Juveniles  v . Mass achus etts . Sup. 
Jud. Ct. Mass. Application for stay, addressed to Just ice  
Blackm un  and referred to the Court, denied.

No. D-369. In  re  Disbarm ent  of  Cantaga llo . Phillip 
John Cantagallo, of Ashtabula, Ohio, having requested to resign 
as a member of the Bar of this Court, it is ordered that his name 
be stricken from the roll of attorneys admitted to practice before 
the Bar of this Court. The rule to show cause, heretofore issued 
on October 17, 1983 [ante, p. 911], is hereby discharged.

No. 96, Orig. Puerto  Rico  v . Iow a . Motion for leave to file 
bill of complaint denied.

No. 82-963. Mass achuset ts  v . Shepp ard . Sup. Jud. Ct. 
Mass. [Certiorari granted, 463 U. S. 1205.] Motion of respond-
ent to strike the brief of Illinois State Bar Association as amicus 
curiae denied.

No. 82-1608. South -Central  Timber  Developm ent , Inc . 
v. Le Resche , Commis si oner , Departm ent  of  Natural  
Resourc es  of  Alaska , et  al . C. A. 9th Cir. [Certiorari 
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granted, ante, p. 890.] Motion of Pacific Rim Trade Association 
et al. for leave to file a brief as amici curiae granted. Motion of 
the Solicitor General for leave to participate in oral argument as 
amicus curiae and for divided argument granted.

No. 82-1724. New  York  v . Upli nger  et  al . Ct. App. 
N. Y. [Certiorari granted, ante, p. 812.] Motions for leave to 
file briefs as amici curiae by the following were granted: Ameri-
can Psychological Association et al., Center for Constitutional 
Rights et al., American Civil Liberties Union et al., Committees 
on Sex and Law et al. of the Association of the Bar of the City of 
New York, American Association for Personal Privacy et al., 
Lambda Legal Defense & Education Fund, Inc., and National As-
sociation of Business Councils et al.

No. 82-1734. Palmor e v . Sidoti . Dist. Ct. App. Fla., 2d 
Dist. [Certiorari granted, ante, p. 913.] Motion of Leigh 
Earls et al. for leave to file a brief as amici curiae granted.

No. 82-1913. Garcia  v . San  Antonio  Metrop olitan  Tran -
sit  Autho rity  et  al .; and

No. 82-1951. Donovan , Secreta ry  of  Labor  v . San  Anto -
nio  Metro pol itan  Transit  Autho rit y  et  al . D. C. W. D. 
Tex. [Probable jurisdiction noted, ante, p. 812.] Motion of ap-
pellees for divided argument denied.

No. 83-128. United  States  v . Gouveia  et  al . C. A. 9th 
Cir. [Certiorari granted, ante, p. 913.] Motion for appoint-
ment of counsel granted, and it is ordered that Joseph F. Walsh, 
Esquire, of Los Angeles, Cal., be appointed to serve as counsel 
for respondent Robert Ramirez in this case. Motion for appoint-
ment of counsel granted, and it is ordered that Joel Levine, Es-
quire, of Los Angeles, Cal., be appointed to serve as counsel for 
respondent Philip Segura in this case. Motion of respondent Wil-
liam Gouveia for leave to proceed in forma pauperis granted. 
Motion for appointment of counsel granted, and it is ordered that 
Michael J. Treman, Esquire, of Santa Barbara, Cal., be appointed 
to serve as counsel for respondent William Gouveia in this case. 
Motion for appointment of counsel granted, and it is ordered that 
Charles P. Diamond, Esquire, of Los Angeles, Cal., be appointed 
to serve as counsel for respondents Robert E. Mills and Richard 
Raymond Pierce in this case. Motion of respondents Robert
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E. Mills and Richard Raymond Pierce for divided argument 
granted. Motion of respondents William Gouveia et al. for di-
vided argument denied.

No. 83-218. Reed  et  al . v . Ross . C. A. 4th Cir. [Certio-
rari granted, ante, p. 1007.] Motion for appointment of counsel 
granted, and it is ordered that Barry Nakell, Esquire, of Boulder, 
Colo., be appointed to serve as counsel for respondent in this case.

No. 83-346. United  States  v . Yermian . C. A. 9th Cir. 
[Certiorari granted, ante, p. 991.] Motion for appointment of 
counsel granted, and it is ordered that Stephen J. Hillman, Es-
quire, of Los Angeles, Cal., be appointed to serve as counsel for 
respondent in this case.

No. 83-595. Snow  et  al . v . Quina ult  Indian  Nation , aka  
Quinault  Tribe , et  al . C. A. 9th Cir. The Solicitor General 
is invited to file a brief in this case expressing the views of the 
United States.

No. 83-630. Bernal  v . Fainter , Secret ary  of  State  of  
Texas , et  al . C. A. 5th Cir. [Certiorari granted, ante, 
p. 1007.] Motion of petitioner to dispense with printing the joint 
appendix granted.

No. 83-778. Wambh eim  et  al . v . J. C. Penne y  Co ., Inc . 
C. A. 9th Cir. The Solicitor General is invited to file a brief in 
this case expressing the views of the United States. Justice  
Blackm un  took no part in the consideration or decision of this 
order.

No. 83-5711. Plat el  v . Magui re , Voorhis  & Wells , P. A., 
ET AL. Dist. Ct. App. Fla., 5th Dist.; and

No. 83-5725. Sweetman  v . Towns hip  of  Pennsauken , 
New  Jersey . Sup. Ct. N. J. Motions of petitioners for leave to 
proceed in forma pauperis denied. Petitioners are allowed until 
January 30, 1984, within which to pay the docketing fee required 
by Rule 45(a) and to submit petitions in compliance with Rule 33 
of the Rules of this Court.

Just ice  Brennan , Justice  Marshall , and Justice  Ste -
vens , dissenting.

For the reasons expressed in Brown v. Herald Co., ante, 
p. 928, we would deny the petitions for certiorari in these cases 
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without reaching the merits of the motions to proceed in forma 
pauperis.

No. 83-5730. Mann  v . Koob . Sup. Ct. Colo. Motion of peti-
tioner for leave to proceed informa pauperis denied. Petitioner 
is allowed until January 30, 1984, within which to pay the 
docketing fee required by Rule 45(a) and to submit a petition in 
compliance with Rule 33 of the Rules of this Court.

Justi ce  Brennan , Justi ce  Marshall , Justice  Blackmun , 
and Justice  Steven s , dissenting.

For the reasons expressed in Brown v. Herald Co., ante, 
p. 928, we would deny the petition for certiorari in this case 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 83-5742. In  re  Jackson  et  al . Petition for writ of man-
damus denied.

No. 83-788. In  re  Florida . Motion of respondent Earl 
Enmund for leave to proceed in forma pauperis granted. Peti-
tion for writ of mandamus denied.
Probable Jurisdiction Noted

No. 83-372. Franch ise  Tax  Board  of  Calif ornia  v . 
United  State s  Postal  Service . Appeal from C. A. 9th Cir. 
Probable jurisdiction noted. Reported below: 698 F. 2d 1029.

No. 83-724. Gomez -Bethke , Commissi oner , Minnes ota  De -
par tment  of  Human  Right s , et  al . v . United  States  Jay - 
CEES. Appeal from C. A. 8th Cir. Motions of Northwestern 
Bell Telephone Co. and National Organization for Women et al. 
for leave to file briefs as amici curiae granted. Probable jurisdic-
tion noted. Reported below: 709 F. 2d 1560.

Certiorari Granted
No. 83-305. Califor nia  v . Trombett a  et  al . Ct. App. 

Cal., 1st App. Dist. Certiorari granted. Reported below: 142 
Cal. App. 3d 138, 190 Cal. Rptr. 319.

No. 83-491. Immigration  and  Naturalizat ion  Service  v . 
Lope z -Mendoza  et  al . C. A. 9th Cir. Certiorari granted. 
Reported below: 705 F. 2d 1059.
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No. 83-710. Berkem er , Sherif f  of  Franklin  County , 
Ohio  v . Mc Carty . C. A. 6th Cir. Certiorari granted. Re-
ported below: 716 F. 2d 361.

No. 83-751. Securit ies  and  Exchang e  Commi ssi on  et  al . 
v. Jerry  T. O’Brien , Inc ., et  al . C. A. 9th Cir. Certiorari 
granted. Reported below: 704 F. 2d 1065.

No. 83-226. Arizona  v . Rums ey . Sup. Ct. Ariz. Motion of 
respondent for leave to proceed in forma pauperis and certiorari 
granted. Reported below: 136 Ariz. 166, 665 P. 2d 48.

No. 83-5596. Spazi ano  v . Florida . Sup. Ct. Fla. Motion 
of petitioner for leave to proceed in forma pauperis and certiorari 
granted. Reported below: 433 So. 2d 508.
Certiorari Denied. (See also No. 83-5517, supra.)

No. 82-6991. Reed  v . Unite d  States . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 699 F. 2d 1017.

No. 83-324. Michael  Const ruc tion  Co . v . Equal  Empl oy -
ment  Oppor tunity  Commis sion . C. A. 8th Cir. Certiorari de-
nied. Reported below: 706 F. 2d 244.

No. 83-356. Rey  v . Unite d  State s . C. A. 5th Cir. Certio-
rari denied. Reported below: 706 F. 2d 145.

No. 83-385. Clark  v . Dole , Secreta ry  of  Transporta -
tion . C. A. D. C. Cir. Certiorari denied. Reported below: 
230 U. S. App. D. C. 70, 713 F. 2d 864.

No. 83-403. Sasscer  v . Unite d  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 714 F. 2d 134.

No. 83-411. Gulf  Oil  Corp . v . Federal  Energy  Regula -
tory  Commission  et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 706 F. 2d 444.

No. 83-413. Contin ental  Airlines , Inc . v . Zimm erman , 
Truste e of  Ludw ig  Honol d  Manuf actur ing  Co ., Debtor . 
C. A. 3d Cir. Certiorari denied. Reported below: 712 F. 2d 55.

No. 83-419. Bouli n  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 707 F. 2d 511.

No. 83-424. Presley  v . Geophysical  Servi ce , Inc . C. A. 
5th Cir. Certiorari denied. Reported below: 709 F. 2d 406.
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No. 83-442. Hill  v . Unite d  State s . C. A. 3d Cir. Certio-
rari denied. Reported below: 716 F. 2d 893.

No. 83-446. Al  Bryant , Inc ., et  al . v . Nation al  Labor  
Relat ions  Board . C. A. 3d Cir. Certiorari denied. Re-
ported below: 711 F. 2d 543.

No. 83-447. Sea -Land  Servi ce , Inc . v . Akermanis . C. A. 
2d Cir. Certiorari denied. Reported below: 742 F. 2d 1431.

No. 83-450. Hull  v . United  States . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 720 F. 2d 668.

No. 83-464. Lee  v . Monse n , Deputy  Chief  of  the  Elm -
hurst  Polic e  Department , et  al . C. A. 7th Cir. Certiorari 
denied. Reported below: 714 F. 2d 148.

No. 83-476. Iavarone  v. United  State s ; and
No. 83-636. Battis ti  v . Unite d  State s . C. A. 3d Cir. 

Certiorari denied. Reported below: No. 83-476, 720 F. 2d 668; 
No. 83-636, 720 F. 2d 667.

No. 83-479. Kan  v . Lando n . C. A. 9th Cir. Certiorari de-
nied. Reported below: 711 F. 2d 1065.

No. 83-492. Mobi le  Home  Estates , Inc . v . National  
Labor  Relati ons  Board . C. A. 6th Cir. Certiorari denied. 
Reported below: 707 F. 2d 264.

No. 83-493. Amerada  Hess  Corp , et  al . v . Green . C. A. 
5th Cir. Certiorari denied. Reported below: 707 F. 2d 201.

No. 83-496. Wilf ord  et  al . v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 710 F. 2d 439.

No. 83-497. Kaly  v . Michi gan . Ct. App. Mich. Certiorari 
denied.

No. 83-504. Field  Container  Corp . v . Inters tate  Com -
merce  Commission  et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 712 F. 2d 250.

No. 83-525. Jones  et  al . v . Heckl er , Secretary  of  
Health  and  Human  Servi ces . C. A. 9th Cir. Certiorari 
denied. Reported below: 709 F. 2d 1516.

No. 83-530. Thomps on  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 710 F. 2d 915.
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No. 83-537. Mass achusetts  Laborers  Dis trict  Council  
et  al . v. Abreen  Corp , et  al .; and

No. 83-693. Labore rs ’ International  Union  of  North  
Ameri ca , AFL-CIO v. Abreen  Corp , et  al . C. A. 1st Cir. 
Certiorari denied. Reported below: 709 F. 2d 748.

No. 83-542. Langford  et  al . v . James  et  al . C. A. 10th 
Cir. Certiorari denied. Reported below: 701 F. 2d 123.

No. 83-546. Clayco  Petrol eum  Corp , et  al . v . Occi -
dental  Petroleum  Corp , et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 712 F. 2d 404.

No. 83-551. Bratt on  et  al . v . City  of  Detroi t  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 704 F. 2d 
878.

No. 83-553. Arnold  et  al . v . Eas tern  Air  Lines , Inc ., et  
al . C. A. 4th Cir. Certiorari denied. Reported below: 712 F. 
2d 899.

No. 83-559. Maste r  Printe rs  Ass n ., a  Division  of  Print -
ing  Industry  of  Illin ois  v . Donovan , Secret ary  of  Labor . 
C. A. 7th Cir. Certiorari denied. Reported below: 699 F. 2d 
370.

No. 83-565. Ingli s v . Feinerman  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 701 F. 2d 97.

No. 83-578. Alask a  Land  Title  Ass n , et  al . v . Alaska  et  
al . Sup. Ct. Alaska. Certiorari denied. Reported below: 667 
P. 2d 714.

No. 83-580. Bris lawn  v . Brisl awn . Sup. Ct. Ala. Certio-
rari denied. Reported below: 443 So. 2d 32.

No. 83-598. Mazzola  et  al . v . Donovan , Secretary  of  
Labor . C. A. 9th Cir. Certiorari denied. Reported below: 716
F. 2d 1226.

No. 83-601. Katsougraki s et  al . v . United  States . 
C. A. 2d Cir. Certiorari denied. Reported below: 715 F. 2d 769.

No. 83-602. Briggs  et  al . v . Goodwin . C. A. D. C. Cir. 
Certiorari denied. Reported below: 229 U. S. App. D. C. 412, 
712 F. 2d 1444.



ORDERS 1041

464 U. S. January 9, 1984

No. 83-606. City  of  Mission , South  Dakota , et  al . v . 
United  State s . C. A. 8th Cir. Certiorari denied. Reported 
below: 716 F. 2d 907.

No. 83-607. Idaho  v . Bradley . Sup. Ct. Idaho. Certiorari 
denied. Reported below: 106 Idaho 358, 679 P. 2d 635.

No. 83-618. Schmidt  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 711 F. 2d 595.

No. 83-621. Constant  v . United  State s . C. A. Fed. Cir. 
Certiorari denied. Reported below: 714 F. 2d 162.

No. 83-633. Robert  K. Bell  Enter prise s , Inc . v . Dono -
van , Secret ary  of  Labor , et  al . C. A. 10th Cir. Certiorari 
denied. Reported below: 710 F. 2d 673.

No. 83-638. Alcan  Aluminum  Ltd . v . Franchi se  Tax  
Board  of  Calif ornia  et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 742 F. 2d 1430.

No. 83-648. Alask a  Northern  Developme nt , Inc . v . 
Alyeska  Pipeli ne  Service  Co . Sup. Ct. Alaska. Certiorari 
denied. Reported below: 666 P. 2d 33.

No. 83-649. Tamilio  v . Fogg , Superi ntende nt , Easter n  
Correct ional  Facili ty , et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 713 F. 2d 18.

No. 83-656. Caribe  Tugboat  Corp , et  al . v . Duff y . Dist. 
Ct. App. Fla., 1st Dist. Certiorari denied. Reported below: 427 
So. 2d 227.

No. 83-659. Paul  et  al . v . Commi ssi oner  of  Internal  
Revenue . C. A. 9th Cir. Certiorari denied. Reported below: 
714 F. 2d 153.

No. 83-677. Supe rior  Oil  Co . v . Pione er  Corp . C. A. 5th 
Cir. Certiorari denied. Reported below: 706 F. 2d 603.

No. 83-686. Travelers  Indem nity  Co . v . Ewing , Cole , 
Erdman  & Eubank . C. A. 3d Cir. Certiorari denied. Re-
ported below: 711 F. 2d 14.

No. 83-687. Ernst  v . India na  Bell  Telephone  Co ., Inc ., 
et  al . C. A. 7th Cir. Certiorari denied. Reported below: 714 
F. 2d 150.
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No. 83-688. Greene  v . Whirlp ool  Corp . C. A. 4th Cir. 
Certiorari denied. Reported below: 708 F. 2d 128.

No. 83-689. South  Dakota  et  al . v . Lower  Brule  Sioux  
Tribe . C. A. 8th Cir. Certiorari denied. Reported below: 711 
F. 2d 809.

No. 83-698. Burroughs  Corp . v . A. B. Dick  Co . C. A. 
Fed. Cir. Certiorari denied. Reported below: 713 F. 2d 700.

No. 83-700. Intern atio nal  Brotherhood  of  Teamsters , 
Chauffeur s , Warehousem en  & Help ers  of  America  v . 
Pawlak  et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 713 F. 2d 972.

No. 83-701. Laredo  Juni or  College  et  al . v . Perez .
C. A. 5th Cir. Certiorari denied. Reported below: 706 F. 2d 
731.

No. 83-705. Diron  v . City  of  Eastlak e  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 718 F. 2d 1098.

No. 83-708. Quinault  Pacif ic Corp . v . Barclays  
American /Busin ess  Credit , Inc ., et  al . C. A. 11th Cir. 
Certiorari denied.

No. 83-716. Caton  v . Caton . Ct. App. Okla. Certiorari 
denied.

No. 83-720. Humphre ys  (Cayman ), Ltd ., et  al . v . Leh -
man , Execut rix  of  the  Esta te  of  Lehman . C. A. 8th Cir. 
Certiorari denied. Reported below: 713 F. 2d 339.

No. 83-721. David son  v . Conne ctic ut  Bank  & Trust  Co . 
et  AL. C. A. 2d Cir. Certiorari denied. Reported below: 742 
F. 2d 1430.

No. 83-726. Firs t  American  Title  Company  of  South  Da -
kota  et  al . v. South  Dakota  Land  Title  Ass n , et  al . C. A. 
8th Cir. Certiorari denied. Reported below: 714 F. 2d 1439.

No. 83-729. Hansen  v . Unit ed  States . C. A. D. C. Cir. 
Certiorari denied.

No. 83-731. Kizas  et  al . v . United  State s  et  al . C. A.
D. C. Cir. Certiorari denied. Reported below: 227 U. S. App. 
D. C. 327, 707 F. 2d 524.
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No. 83-732. Boyd  v . Lehman , Secreta ry  of  the  Navy . 
C. A. 11th Cir. Certiorari denied. Reported below: 709 F. 2d 
684.

No. 83-733. Environm ental  Designs , Ltd ., et  al . v . 
Union  Oil  Comp any  of  Califor nia  et  al . C. A. Fed. Cir. 
Certiorari denied. Reported below: 713 F. 2d 693.

No. 83-735. Longe  v . New  York . App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 96 
App. Div. 2d 763, 465 N. Y. S. 2d 795.

No. 83-739. Thompson , Admini stratri x  of  the  Estate  of  
Thomps on  v . International  Harveste r  Co . et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 703 F. 2d 572.

No. 83-743. Arizona  Public  Service  Co . v . National  
Labor  Relati ons  Board  et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 698 F. 2d 1228.

No. 83-745. Richards  v . Howard  Universi ty  et  al . 
C. A. D. C. Cir. Certiorari denied.

No. 83-746. Richards  v . Howard  Universit y  et  al . Ct. 
App. D. C. Certiorari denied.

No. 83-749. Fairdale  Farms , Inc . v . Yankee  Milk , Inc ., 
et  AL. C. A. 2d Cir. Certiorari denied. Reported below: 715 
F. 2d 30.

No. 83-750. Carter , dba  Carter  Enterpri ses  of  Denve r  
v. Small  Busi ness  Admi nis tratio n  et  al . Ct. App. Colo. 
Certiorari denied.

No. 83-752. Transocean  Contracto rs , Inc ., et  al . v . 
Reed . C. A. 5th Cir. Certiorari denied. Reported below: 712 
F. 2d 1414.

No. 83-753. Fontana  v . Barham  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 707 F. 2d 221.

No. 83-754. Mc Kay , Executri x  of  the  Estate  of  Mc Kay , 
et  al . v. Rockwel l  Internati onal  Corp . C. A. 9th Cir. 
Certiorari denied. Reported below: 704 F. 2d 444.

No. 83-756. Blevins  v . Wash ing ton . Ct. App. Wash. 
Certiorari denied.
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No. 83-757. Mc Cann  v . Georgi a . Ct. App. Ga. Certiorari 
denied. Reported below: 167 Ga. App. 368, 306 S. E. 2d 681.

No. 83-759. Hurley  et  al . v . Albuquerque  Title  Co ., 
Inc ., et  al . Ct. App. N. M. Certiorari denied.

No. 83-761. Harris  et  al . v . Fenn  et  al . Ct. App. Cal., 
4th App. Dist. Certiorari denied.

No. 83-762. La Falce  v . Houston  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 712 F. 2d 292.

No. 83-765. Durham  County  Board  of  Alcoholi c  Con -
trol  v. Wells . C. A. 4th Cir. Certiorari denied. Reported 
below: 714 F. 2d 340.

No. 83-771. Ohio -Sealy  Mattres s  Manufacturi ng  Co . et  
al . v. Sealy , Inc ., et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 714 F. 2d 740.

No. 83-775. Gustine  v . Gustine . Ct. App. Cal., 4th App. 
Dist. Certiorari denied.

No. 83-776. Oziem kiew icz  v. Wash ingt on , Mayor  of  Chi -
cago , et  AL. C. A. 7th Cir. Certiorari denied. Reported 
below: 718 F. 2d 1103.

No. 83-777. Clark  Equipm ent  Co . v . Keller  et  al . C. A. 
8th Cir. Certiorari denied. Reported below: 715 F. 2d 1280.

No. 83-780. Dantzl er  v . South  Carolina . Sup. Ct. S. C. 
Certiorari denied.

No. 83-782. Dale  v . Commis sion er  of  Internal  Revenue . 
C. A. 2d Cir. Certiorari denied. Reported below: 742 F. 2d 
1439.

No. 83-785. Creel , Trust ee  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 711 F. 2d 575.

No. 83-787. Ginsburg  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 720 F. 2d 681.

No. 83-794. Erftm ier  v . Rowan  Cos ., Inc . C. A. 5th Cir. 
Certiorari denied. Reported below: 712 F. 2d 1414.

No. 83-811. Brimm  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 711 F. 2d 1069.
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No. 83-815. Grimm  et  al . v . Rizk  et  al . Ct. App. Tex., 
14th Sup. Jud. Dist. Certiorari denied. Reported below: 640 
S. W. 2d 711.

No. 83-816. Meraz  v . Unite d  State s . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 719 F. 2d 403.

No. 83-820. Personnel  Board  of  Jeff erson  County , Ala -
bama  v. Morgado . C. A. 11th Cir. Certiorari denied. Re-
ported below: 706 F. 2d 1184.

No. 83-828. Shell  Oil  Co . v . Olsen  et  al .; and
No. 83-829. Movible  Offsho re , Inc . v . Olsen  et  al . 

C. A. 5th Cir. Certiorari denied. Reported below: 708 F. 2d 
976.

No. 83-834. Sack  v . Kimberl y -Clark  Corp . C. A. 7th 
Cir. Certiorari denied. Reported below: 714 F. 2d 150.

No. 83-855. White  v . Unit ed  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 715 F. 2d 578.

No. 83-865. Cannon  v . Unite d  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 715 F. 2d 1228.

No. 83-872. Crosb y  v . United  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 714 F. 2d 185.

No. 83-891. Creason , dba  Kans as  Cartage  v . Mo -Kan  
Teams ters  Pensi on  Fund  et  al . C. A. 10th Cir. Certiorari 
denied. Reported below: 716 F. 2d 772.

No. 83-901. Russo v. Unite d  State s . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 722 F. 2d 736.

No. 83-5100. Linfie ld  v . Board  of  Higher  Education  of  
the  City  of  New  York . C. A. 2d Cir. Certiorari denied. 
Reported below: 729 F. 2d 1442.

No. 83-5140. Smit h  v . Heeringa  et  al . C. A. 7th Cir. 
Certiorari denied.

No. 83-5188. Washington  v . New  York  State  Commis -
sioner  of  Correctional  Services  et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 742 F. 2d 1430.

No. 83-5216. Santiago  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 711 F. 2d 1052.
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No. 83-5282. Byers  v . United  States . C. A. D. C. Cir. 
Certiorari denied. Reported below: 229 U. S. App. D. C. 142, 
711 F. 2d 420.

No. 83-5289. Lamber tis  v . Virgi n  Islan ds . C. A. 3d Cir. 
Certiorari denied. Reported below: 714 F. 2d 122.

No. 83-5317. Owens  v . United  State s . C. A. 11th Cir. 
Certiorari denied.

No. 83-5338. Anderson  v . Virgin ia . Sup. Ct. Va. Certio-
rari denied.

No. 83-5341. Greene  v . Massey , Superi ntendent , Union  
Corre cti onal  Insti tute . C. A. 5th Cir. Certiorari denied. 
Reported below: 706 F. 2d 548.

No. 83-5357. Cash  v . Bachte ll , Warden . C. A. 4th Cir. 
Certiorari denied. Reported below: 714 F. 2d 128.

No. 83-5364. Hami d  v . United  States . Ct. App. D. C. 
Certiorari denied. Reported below: 461 A. 2d 1043.

No. 83-5386. Turel  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 711 F. 2d 1060.

No. 83-5390. Green  v . California . Ct. App. Cal., 1st App. 
Dist. Certiorari denied. Reported below: 141 Cal. App. 3d 224, 
190 Cal. Rptr. 211.

No. 83-5400. Sellne r  v . Hudnall  et  al . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 53 Md. App. 758.

No. 83-5437. Clayton  et  al . v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Reported below: 652 S. W. 2d 950.

No. 83-5442. Roger s  v . Rulo  et  al . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 712 F. 2d 363.

No. 83-5448. Williams  v . Pierc e , Secreta ry  of  Housing  
and  Urban  Development , et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 708 F. 2d 57.

No. 83-5470. Weathers by  v . Morris , Warden . C. A. 9th 
Cir. Certiorari denied. Reported below: 708 F. 2d 1493.

No. 83-5508. Patters on  v . Koehler , Warden . C. A. 6th 
Cir. Certiorari denied. Reported below: 718 F. 2d 1100.
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No. 83-5511. Walker  v . United  State s ; and
No. 83-5565. Stearns  v . United  States . C. A. 9th Cir. 

Certiorari denied. Reported below: 707 F. 2d 391.
No. 83-5514. Margol is  v . United  State s . C. A. 9th Cir. 

Certiorari denied. Reported below: 706 F. 2d 886.
No. 83-5523. Duncan  v. Alabama . Ct. Crim. App. Ala. 

Certiorari denied. Reported below: 436 So. 2d 883.
No. 83-5524. Johnson  v. United  State s . C. A. 7th Cir. 

Certiorari denied. Reported below: 718 F. 2d 1102.
No. 83-5536. Kajevic  v . United  State s . C. A. 7th Cir. 

Certiorari denied. Reported below: 711 F. 2d 767.
No. 83-5549. Cantrell  v . Flori da . Dist. Ct. App. Fla., 2d 

Dist. Certiorari denied. Reported below: 426 So. 2d 1035.
No. 83-5551. Ward  v . Wisc onsin . Ct. App. Wis. Certio-

rari denied. Reported below: 114 Wis. 2d 589, 337 N. W. 2d 855.
No. 83-5566. Euge  v . United  State s  et  al . C. A. 8th Cir. 

Certiorari denied. Reported below: 716 F. 2d 908.
No. 83-5570. Thoma  v . United  State s . C. A. 10th Cir. 

Certiorari denied. Reported below: 713 F. 2d 604.
No. 83-5603. Kelly  v . United  State s . C. A. 11th Cir. 

Certiorari denied. Reported below: 714 F. 2d 157.
No. 83-5612. Robins on  v . United  States . C. A. 6th Cir. 

Certiorari denied. Reported below: 716 F. 2d 1095.
No. 83-5622. Godek  v . United  States . Sup. Ct. N. Y., 

Suffolk County. Certiorari denied. Reported below: 113 Misc. 
2d 599, 449 N. Y. S. 2d 428.

No. 83-5623. Chapi n v . Marshall , Superi ntende nt , 
Southern  Ohio  Correcti onal  Facili ty . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 704 F. 2d 335.

No. 83-5631. Le Grand  v . Marsh all , Superi ntende nt , 
Southern  Ohio  Correctional  Facili ty . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 720 F. 2d 679.

No. 83-5632. Mallory  v . Alabam a . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 437 So. 2d 595.
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No. 83-5635. Kemp  v . Equal  Empl oyment  Opportunity  
Commi ssi on  et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 714 F. 2d 140.

No. 83-5641. Sydnor  v . Maryland . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 54 Md. App. 749.

No. 83-5643. Neely  v . Israel , Superi ntende nt , Waup un  
Correct ional  Instituti on . C. A. 7th Cir. Certiorari denied. 
Reported below: 715 F. 2d 1261.

No. 83-5646. Waters  v . California . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 83-5651. Daye  v . Attor ney  General  of  New  York  et  
al . C. A. 2d Cir. Certiorari denied. Reported below: 712 F. 
2d 1566.

No. 83-5656. Johnson  v . Flori da . Sup. Ct. Fla. Certiorari 
denied. Reported below: 438 So. 2d 833.

No. 83-5660. Sloan  v . Mc Kaskle , Acting  Direct or , Texas  
Depart ment  of  Correc tions . C. A. 5th Cir. Certiorari de-
nied. Reported below: 710 F. 2d 229.

No. 83-5664. Siko rski  v . Den  Nors ke  Ameri kalinje  et  al . 
C. A. 11th Cir. Certiorari denied. Reported below: 708 F. 2d 
732.

No. 83-5665. Souza  v . Ellerthor pe , Warden , et  al . 
C. A. 1st Cir. Certiorari denied. Reported below: 712 F. 2d 
1529.

No. 83-5667. Manis  et  al . v . Chief  Judge , Circui t  Court  
of  Greene  County , et  al . C. A. 8th Cir. Certiorari denied. 
Reported below: 711 F. 2d 108.

No. 83-5672. Baker  v . Mc Kaskle , Acting  Direct or , Texas  
Depart ment  of  Correc tions . C. A. 5th Cir. Certiorari 
denied. Reported below: 711 F. 2d 44.

No. 83-5675. Kemp  et  al . v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 713 F. 2d 39.

No. 83-5676. Gant  v . Texas . Ct. Crim. App. Tex. Certio-
rari denied.
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No. 83-5677. Mc Queen  v . Dixon  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 716 F. 2d 913.

No. 83-5682. Aldrich  v . National  Societ y  for  Child ren  
and  Adults  With  Autism  et  al . C. A. 4th Cir. Certiorari 
denied. Reported below: 716 F. 2d 894.

No. 83-5684. Harris  v . Mis si ss ippi . Sup. Ct. Miss. Certio-
rari denied. Reported below: 435 So. 2d 689.

No. 83-5686. Ingram  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 437 So. 2d 128.

No. 83-5687. Mc Crary  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 60 N. Y. 2d 617, 454 N. E. 
2d 947.

No. 83-5690. Wilson  v . Maryland . C. A. 4th Cir. Certio-
rari denied. Reported below: 714 F. 2d 135.

No. 83-5691. Campbe ll  v . Heckle r , Secretary  of  
Healt h  and  Human  Servi ces . C. A. 3d Cir. Certiorari 
denied. Reported below: 720 F. 2d 660.

No. 83-5692. Bujol  v . Cain , Warden . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 713 F. 2d 112.

No. 83-5694. Aiken  v. United  State s . C. A. 3d Cir. Cer-
tiorari denied.

No. 83-5698. Conti  v . Inger sol l  Rand  Co . et  al . C. A. 
3d Cir. Certiorari denied.

No. 83-5700. Molasky  v . Miss ouri . Ct. App. Mo., Eastern 
Dist. Certiorari denied. Reported below: 655 S. W. 2d 663.

No. 83-5702. Barnett  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 715 F. 2d 1164.

No. 83-5707. Gambles  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 717 F. 2d 1400.

No. 83-5712. Robers on  v . Mc Kask le , Acting  Direct or , 
Texas  Department  of  Corrections . C. A. 5th Cir. Certio-
rari denied. Reported below: 717 F. 2d 1397.

No. 83-5715. Fles hman  v . Heckle r , Secretary  of  
Health  and  Human  Services . C. A. 5th Cir. Certiorari 
denied. Reported below: 709 F. 2d 999.
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No. 83-5719. Conger  v . Louis iana . Sup. Ct. La. Certio-
rari denied. Reported below: 441 So. 2d 218.

No. 83-5721. Fordham  v . National  Bank  of  Boyertown . 
C. A. 3d Cir. Certiorari denied. Reported below: 720 F. 2d 662.

No. 83-5722. Hall  v . Maryland . Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 54 Md. App. 738.

No. 83-5724. Balts avias  v . Heckler , Secreta ry  of  
Health  and  Human  Servic es . C. A. 2d Cir. Certiorari de-
nied. Reported below: 742 F. 2d 1433.

No. 83-5731. Sumrall  v . Maryland . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 55 Md. App. 771.

No. 83-5732. Vann  v . Wainwr ight , Secretary , Florid a  
Departme nt  of  Correc tions . C. A. 11th Cir. Certiorari 
denied. Reported below: 714 F. 2d 158.

No. 83-5734. Martel  et  al . v . New  Hampshir e et  al . 
Sup. Ct. N. H. Certiorari denied.

No. 83-5738. De  Nobili  et  al . v . Cunningham  & O’Connor  
Mortuar y  et  al . Ct. App. Cal., 4th App. Dist. Certiorari 
denied.

No. 83-5740. Lamp kins  v . Gagnon , Warden , et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 710 F. 2d 374.

No. 83-5743. Slay  v . Unit ed  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 714 F. 2d 1093.

No. 83-5745. Thezan  v . Maritime  Overse as  Corp . C. A. 
5th Cir. Certiorari denied. Reported below: 708 F. 2d 175.

No. 83-5746. Ward  v . Owens  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 718 F. 2d 1094.

No. 83-5747. Veneri  v . Brackman , Judge , et  al . C. A. 
8th Cir. Certiorari denied.

No. 83-5748. Thompson  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 710 F. 2d 1500.

No. 83-5752. Vella  v . United  State s  Federal  Bureau  of  
Investi gation  of  Tampa , Florida , et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 716 F. 2d 913.
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No. 83-5753. Thomas  v . Maggio , Warden . C. A. 5th Cir. 
Certiorari denied.

No. 83-5756. Reine r  v . Bidlack  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 709 F. 2d 1507.

No. 83-5757. Campbel l  v . Guy  et  al . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 711 F. 2d 1055.

No. 83-5759. Graham  v . East  Orange  C. E. T. A. C. A. 
9th Cir. Certiorari denied.

No. 83-5760. Hillie  v. Maggi o , Warden , et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 712 F. 2d 182.

No. 83-5762. Lill ey  v . New  York . App. Div., Sup. Ct. 
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 96 
App. Div. 2d 714, 465 N. Y. S. 2d 369.

No. 83-5763. Gomez -Diaz  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 712 F. 2d 949.

No. 83-5766. Gentsch  v . Clark  et  al . C. A. 5th Cir. 
Certiorari denied.

No. 83-5769. Long  v . Rison , Warden , et  al . C. A. 11th 
Cir. Certiorari denied. Reported below: 717 F. 2d 1400.

No. 83-5775. O’Brien  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 722 F. 2d 742.

No. 83-5777. Anderson  v . Dis trict  Court , in  and  for  the  
County  of  Jeff erson , Colorado . Sup. Ct. Colo. Certiorari 
denied.

No. 83-5779. Theis en  v . United  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 713 F. 2d 394.

No. 83-5781. Smit h  v . United  State s  Civil  Service  Com -
mis sio n  et  AL. C. A. 3d Cir. Certiorari denied. Reported 
below: 716 F. 2d 892.

No. 83-5786. Ruff  v . United  States . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 717 F. 2d 855.

No. 83-5798. Arnold  v . United  State s . Ct. App. D. C. 
Certiorari denied.
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No. 83-5800. Mc Knight  v . United  State s . C. A. 3d Cir. 
Certiorari denied.

No. 83-5801. Thoma s v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 717 F. 2d 1397.

No. 83-5803. Talbert  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 710 F. 2d 528.

No. 83-5805. Hawki ns  v . Unit ed  State s . Ct. App. D. C. 
Certiorari denied. Reported below: 461 A. 2d 1025.

No. 83-5812. Fost er  v . Flori da . Sup. Ct. Fla. Certiorari 
denied. Reported below: 436 So. 2d 56.

No. 83-5817. Bender  v . Unite d  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 720 F. 2d 681.

No. 83-5822. Blanco  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 714 F. 2d 154.

No. 83-5828. Sowards  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 722 F. 2d 743.

No. 83-5834. Quintana -Samanie go  v . United  States . 
C. A. 5th Cir. Certiorari denied. Reported below: 718 F. 2d 
1095.

No. 83-5839. Godwin  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 710 F. 2d 839.

No. 83-207. Ariyoshi , Governor  of  Hawaii , et  al . v . 
Pekarsky  et  al . C. A. 9th Cir. Certiorari denied. Just ice  
Blackm un  would grant certiorari. Reported below: 695 F. 2d 
352.

No. 83-783. Davis  v . Glads tone  et  al . C. A. 11th Cir. 
Certiorari denied. Justice  Blackmun  would grant certiorari. 
Reported below: 714 F. 2d 512.

No. 83-243. Brown  & Root , Inc ., et  al . v . Thornton  et  
al . C. A. 5th Cir. Motions of respondents Billy Thornton and 
James Broussard for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 707 F. 2d 149.

No. 83-382. Rush  v . United  States  Agency  for  Interna -
tional  Devel opme nt  et  al . C. A. D. C. Cir. Motion of peti-
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tioner to defer consideration of the petition for writ of certiorari 
denied. Certiorari denied. Reported below: 227 U. S. App. 
D. C. 325, 706 F. 2d 1229.

No. 83-459. Washington  State  Charte rboat  Ass n . v . 
Baldri ge , Secret ary  of  Commerce . C. A. 9th Cir. Motion 
of Quileute Indian Tribe et al. for leave to file a brief as amici cu-
riae granted. Certiorari denied. Reported below: 702 F. 2d 820.

No. 83-506. Mc Kaskle , Acting  Direct or , Texas  Depart -
ment  of  Correct ions  v . Vela . C. A. 5th Cir. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 708 F. 2d 954.

Just ice  O’Connor , with whom The  Chief  Justice  and Jus -
tice  Rehnquis t  join, dissenting.

This petition presents the important question whether the ex-
haustion rule in 28 U. S. C. §§ 2254(b), (c), prohibits federal courts 
from considering federal habeas corpus petitions that contain spe-
cific allegations of error that are integral to the constitutional chal-
lenge but were not raised in the state courts. Because the ques-
tion has great significance for the relations between federal and 
state courts, I would grant the petition for certiorari.

I
Respondent, Conrado Vela, pleaded guilty to a Texas murder 

indictment. After a jury found he had killed with malice, re-
spondent was sentenced to 99 years’ imprisonment. The convic-
tion was upheld on direct appeal. See Vela v. State, 516 S. W. 2d 
176 (Tex. Crim. App. 1974). Respondent then filed consecutive 
petitions for writs of habeas corpus in state and federal courts, al-
leging ineffective assistance of counsel. In both petitions, re-
spondent raised the same three allegations of error as support for 
his ineffective-assistance-of-counsel claim. Both the state courts 
and the Federal District Court found that the three errors, when 
considered in the context of the entire record, were not cumu-
latively of such magnitude to render counsel’s conduct of the trial 
as a whole constitutionally infirm. The courts also held that re-
spondent was not prejudiced from any inadequacy that could be 
found. See Ex parte Vela, Application No. 9209, pp. 20-22 (June 
4, 1980) (state court); Supp. App. to Pet. for Cert. E-l—E-8 
(Federal District Court).
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Respondent appealed to the Court of Appeals for the Fifth Cir-
cuit, presenting the same three allegations of counsel error and, 
for the first time, raising other allegations of error as well. The 
Court of Appeals decided that the exhaustion requirement of 28 
U. S. C. §§ 2254(b), (c), did not prevent it from considering the 
additional instances of alleged ineffective assistance. Though 
these additional instances of ineffectiveness had not specifically 
been brought to the attention of the state courts, the Court of Ap-
peals noted that the alleged errors were contained in the trial 
record and that the state courts purportedly had reviewed the en-
tire record in finding counsel’s performance adequate in the “total-
ity of the circumstances.” Thus, the Court of Appeals concluded 
that “the alleged ‘new facts’ [were] not new at all,” and that re-
spondent had exhausted all available state remedies. Vela v. Es-
telle, 708 F. 2d 954, 960 (1983). On the merits, it found that re-
spondent had received ineffective assistance at trial because his 
counsel had committed the three “central errors” raised in the 
state-court petition and “several other serious errors as well.” 
Id., at 961-965. The court concluded that respondent had suf-
fered prejudice of sufficient magnitude to warrant granting a writ 
of habeas corpus. Id., at 965-966.

II
Whatever the correctness of the Court of Appeals’ “ineffective 

assistance” determination, see Supp. App. to Pet. for Cert. E-2— 
E-8, this petition raises an issue of considerable importance to the 
administration of federal habeas corpus. The Fifth Circuit’s con-
sideration of factual allegations not specifically raised in the state 
court undermines the policies behind the requirement that state 
remedies be exhausted before federal habeas corpus relief be-
comes available.

The exhaustion rule “reflects a policy of federal-state comity” 
that is fundamental to our federal system. Picard v. Connor, 404 
U. S. 270, 275 (1971). It “serves to minimize friction between our 
federal and state systems of justice by allowing the State an initial 
opportunity to pass upon and correct alleged violations of prison-
ers’ federal rights.” Duckworth v. Serrano, 454 U. S. 1, 3 (1981) 
(per curiam). For the State to have that opportunity, “the fed-
eral claim must be fairly presented to the state courts.” Picard 
v. Connor, supra, at 275. A federal habeas petitioner making a 
claim critically dependent on specific allegations of error never 
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brought to the state court’s attention has not “fairly presented” 
that claim. See Rose v. Lundy, 455 U. S. 509, 526-527, 531-532
(1982) (Blackm un , J., concurring in judgment) (interrelated 
claims requiring exhaustion are those necessitating examination of 
the entire record). Upsetting a state-court criminal conviction on 
the basis of such allegations improperly usurps the state courts’ 
role in the enforcement of federal law.

Of course, the state courts have the entire record, and thus the 
essential facts, before them in every constitutional case. But that 
is obviously beside the point. The exhaustion rule requires that 
the habeas petitioner do more than make available to the state 
courts all facts necessary to support a claim. It requires the peti-
tioner to identify for the state courts’ attention the constitutional 
claim alleged to be inherent in those facts. See Picard v. Con-
nor, supra, at 277. Much as with our rules on direct review, the 
exhaustion rule requires that the habeas petitioner, and not the 
state-court judges, bear the burden of severing the bad from the 
good and of raising those errors supportive of an alleged constitu-
tional claim. See Webb v. Webb, 451 U. S. 493, 499-501 (1981) 
(principle of comity behind “properly-raised-federal-question” doc-
trine similar to principle behind exhaustion doctrine). When the 
state courts are not informed of the specific errors on which a con-
stitutional claim is based, it cannot be said that they were given a 
fair opportunity to consider the claim in the same posture as was 
the federal court.

That state courts evaluate the assistance of counsel in the con-
text of the entire trial record cannot mean that the exhaustion 
requirement is satisfied. In Rose v. Lundy, supra, at 519, we 
said that an exhausted claim could not be considered by a federal 
habeas court if the claim depended in part on another claim not 
raised in the state courts, even if the state courts, in rejecting the 
exhausted claim, had reviewed the entire record. The exhaustion 
rule requires that the substance of a federal habeas corpus claim 
first be presented to the state courts, Picard v. Connor, supra, at 
278, and the substance of an ineffective-assistance-of-counsel claim 
is identified by the list of alleged errors committed by counsel. 
See Domaingue n . Butterworth, 641 F. 2d 8, 12-13 (CAI 1981). 
Unless the state courts have been pointed to a particular error of 
counsel, a claim based on that error is unexhausted.

A Federal Rule requires habeas petitioners “to set forth in sum-
mary form the facts supporting each of the grounds thus speci- 
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fled.” 28 U. S. C. §2254 Rule 2(c). For federal habeas law to 
demand less of the petitioner when in state court is inconsistent 
with the premise of that Rule—that courts are entitled to be noti-
fied of the specific basis of a claim, especially if the claim is one for 
extraordinary relief. See also Fed. Rule Evid. 103(a)(1). It is 
also inconsistent with the premise of the exhaustion doctrine— 
that state courts provide the primary forum for the adjudication of 
claims of even federal error in state criminal proceedings. See 
Rose v. Lundy, supra.

Ineffective-assistance-of-counsel claims are becoming as much a 
part of state and federal habeas corpus proceedings as the bailiffs’ 
call to order in those courts. Furthermore, other constitutional 
claims—for example, the right to confrontation, the right to a fair 
trial, and the right to an impartial tribunal—likewise rest on spe-
cific allegations of error and often require review of the entire 
record as part of the constitutional examination. The Court of 
Appeals’ questionable approach to the exhaustion rule of 28 
U. S. C. §§ 2254(b), (c), would apply to these claims as well. I 
would grant the petition for certiorari to consider the Court of 
Appeals’ holding in light of its potential for interference with the 
relations of state and federal courts.

No. 83-533. Nicholson  v . Interstate  Comm erce  Commi s -
sion  et  al . C. A. D. C. Cir. Motions of American Farm Bu-
reau Federation et al. and Louisiana Landmarks Society for leave 
to file briefs as amici curiae granted. Certiorari denied. Re-
ported below: 229 U. S. App. D. C. 86, 711 F. 2d 364.

No. 83-589. Hopi  Indian  Trib e v . Block , Secretary  of  
Agriculture , et  al .; and

No. 83-669. Navajo  Medic inem en ’s  Ass n , et  al . v . Block , 
Secretary  of  Agricul ture , et  al . C. A. D. C. Cir. Motion 
of All Indian Pueblo Council et al. for leave to file a brief as amici 
curiae in No. 83-589 granted. Certiorari denied. Justice  
O’Connor  took no part in the consideration or decision of this mo-
tion and these petitions. Reported below: 228 U. S. App. D. C. 
166, 708 F. 2d 735.

No. 83-692. Local  Union  No . 47, Internati onal  Brother -
hood  of  Electric al  Workers , AFL-CIO v. Publi c Util -
ities  Commis sion  of  Calif ornia  et  al . Sup. Ct. Cal. Motion 
of petitioner to dispense with printing the full opinion below 
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granted. Certiorari denied. Justi ce  Rehnqui st  took no part 
in the consideration or decision of this motion and this petition.

No. 83-725. Frey , Superi ntendent , Missouri  Eas tern  
Corre cti onal  Facili ty  v . Anderson . C. A. 8th Cir. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 715 F. 2d 1304.

No. 83-748. In  re  Delgad o . Sup. Ct. S. C. Motion of Na-
tional Association of Criminal Defense Lawyers, Inc., for leave to 
file a brief as amicus curiae granted. Certiorari denied. Re-
ported below: 279 S. C. 293, 306 S. E. 2d 591.

No. 83-830. Limbach , Tax  Commi ssi oner  of  Ohio  v . 
Boothe  Financial  Corp . Sup. Ct. Ohio. Certiorari denied. 
Justi ce  Blackm un  took no part in the consideration or decision 
of this petition. Reported below: 6 Ohio St. 3d 247, 452 N. E. 2d 
1295.

No. 83-5365. Young  v . Georgi a . Sup. Ct. Ga. Certiorari 
denied. Reported below: 251 Ga. 153, 303 S. E. 2d 431.

Justice  Marshall , with whom Justice  Brennan  joins, 
dissenting.

I dissent from the Court’s denial of certiorari because it lets 
stand a ruling of the Georgia Supreme Court which violates the 
Double Jeopardy Clause of the Fifth Amendment as made appli-
cable to the States through the Fourteenth Amendment, Benton 
v. Maryland, 395 U. S. 784, 794 (1969). Because of the Georgia 
Supreme Court’s blatant misreading of a decision by the United 
States Court of Appeals which granted habeas corpus relief to the 
petitioner, he will again be subjected to the State’s attempt to im-
pose a death sentence upon him even though a Federal District 
Court has made an undisturbed ruling that a death sentence rec-
ommended by a jury was invalid due to insufficiency of the 
evidence.

In February 1976, the petitioner, Charlie Young, Jr., was con-
victed of murder, armed robbery, and robbery by intimidation. 
At the sentencing phase of the trial, the jury condemned the peti-
tioner to death after finding that the murder was accompanied by 
two statutorily defined aggravating circumstances: the murder 
was committed while the petitioner was engaged in the commis-
sion of another capital felony, Ga. Code Ann. § 17-10-30(b)(2) 
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(1982), and the petitioner committed the murder for the purpose 
of receiving money, § 17-10-30(b)(4)? The Supreme Court of 
Georgia affirmed the conviction and the sentence. Young v. 
State, 237 Ga. 852, 230 S. E. 2d 287 (1976). Subsequently, the 
Supreme Court of Georgia affirmed a lower state court’s denial of 
Young’s application for habeas corpus relief. Young v. Ricketts, 
242 Ga. 559, 250 S. E. 2d 404 (1978), cert, denied sub nom. 
Young v. Zant, 442 U. S. 934 (1979).

Young then initiated habeas corpus proceedings in the United 
States District Court for the Middle District of Georgia. The Dis-
trict Court rejected Young’s challenge to the validity of his convic-
tion but set aside his death sentence. Young v. Zant, 506 F. 
Supp. 274 (1980). The District Court’s order was based upon two 
holdings. First, the court held that Young had been denied effec-
tive assistance of counsel at the sentencing stage of his trial, in 
violation of the Sixth and Fourteenth Amendments to the Federal 
Constitution. Id., at 278.1 2 Second, the District Court held that 

1 In addition to the death sentence, the jury also sentenced Young to life 
imprisonment for armed robbery and to 20 years’ imprisonment for robbery 
by intimidation.

2 The District Court found that the petitioner’s attorney had no understand-
ing whatsoever of the Georgia capital trial and sentencing procedures. In a 
capital case in Georgia, there is first a trial to determine the guilt or innocence 
of the defendant. A separate sentencing hearing follows a determination of 
guilt. In effect, capital sentencing is a trial on the issue of punishment, em-
bodying the hallmarks of the trial on guilt or innocence. See infra, at 
1061-1062.

The petitioner’s attorney failed to present any evidence during the sentenc-
ing hearing in mitigation of punishment, and refused to allow the petitioner to 
take the stand in his own behalf, thereby depriving the petitioner of the only 
sentencing phase witness for the defense—the petitioner himself. Young v. 
Zant, 506 F. Supp., at 278-280.

The District Court rejected the petitioner’s claim that he had been deprived 
of effective assistance of counsel at the guilt-or-innocence phase of the trial, 
finding that the petitioner’s attorney afforded him “reasonably effective assist-
ance.” Id., at 278. This finding, however, is inconsistent with the court’s 
observation that the petitioner’s attorney “had no apparent understanding 
whatsoever of the bifurcated nature of the Georgia capital trial and sentencing 
procedures,” id., at 278-279, and that the attorney had used the utterly ridic-
ulous strategy of admitting guilt but pleading for a life sentence at the guilt 
phase of the trial. Id., at 279. Subsequently, the Court of Appeals reversed 
this finding, holding instead that the petitioner had also been denied effective 
assistance at the guilt phase of his trial. Young v. Zant, 677 F. 2d 792 (CA11 
1982).
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the evidence presented at trial “was not legally sufficient to sup-
port the jury’s finding beyond a reasonable doubt that the murder 
was committed in the course of an armed robbery or for the pur-
pose of obtaining money.” Id., at 280 (emphasis in original).

The United States Court of Appeals reversed the District 
Court’s rejection of Young’s challenge to his conviction. Young 
v. Zant, 677 F. 2d 792 (CA11 1982). The Court of Appeals held 
that Young had also been denied effective assistance of counsel at 
the guilt phase of his trial.3 Finding the conviction invalid, the 
appellate court directed the District Court to grant the petitioner 
habeas corpus relief. The Court of Appeals noted the District 
Court’s holding that Young had been denied effective assistance 
of counsel at the sentencing phase of the trial, id., at 795, and 
its holding that insufficiency of the evidence nullified the jury’s 
finding of aggravating circumstances. Id., at 799, and n. 12. 
However, the Court of Appeals did not discuss either of these 
holdings.

In the wake of the federal appellate decision, the State 
reindicted Young for the same offenses. Moreover, the State 
again sought the death penalty based upon the same two ag-
gravating circumstances previously charged, along with an addi-
tional allegation that the murder was “outrageously or wantonly 
vile, horrible, or inhuman in that it involved torture, depravity of 
mind, or an aggravated battery to the victim.” Ga. Code Ann. 
§ 17-10-30(b)(7) (1982).4

Young resisted the State’s renewed attempt to impose the death 
penalty upon him, claiming that such an attempt would expose 
him to double jeopardy in violation of the Fifth and Fourteenth 
Amendments. The trial court, however, denied his plea of dou-

8 According to the Court of Appeals, the attorney “did not accord Young 
even a modicum of professional assistance at any time” during the trial. Id., 
at 794-795.

4 The District Court practically invited the State to renew its attempt to 
seek the death-penalty against Young by suggesting that “the circumstances 
of this murder may justify a finding of some other aggravating circumstance, 
such as aggravated battery.” 506 F. Supp., at 281. Subsequent to the Dis-
trict Court’s suggestion but prior to the State’s decision to seek the death 
penalty at Young’s retrial, this Court held in Bullington v. Missouri, 451 
U. S. 430 (1981), that the Double Jeopardy Clause was applicable to capital 
sentencing hearings like the one to which the petitioner was subjected at his 
first trial. See infra, at 1061-1062.
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ble jeopardy. Young then filed an interlocutory appeal to the 
Supreme Court of Georgia. That court, with one justice dissent-
ing, affirmed the trial court. 251 Ga. 153, 303 S. E. 2d 431
(1983).  The Supreme Court of Georgia ruled that the Double 
Jeopardy Clause is not implicated by this case because, in its 
view, the Federal Court of Appeals’ decision reversing the Dis-
trict Court vacated not only that part of the District Court’s hold-
ing which related to Young’s conviction, but also that part of the 
holding which related to the insufficiency of the evidence underly-
ing the jury finding of aggravating circumstances. In the words 
of the Georgia Supreme Court:

“Rather than reversing in part and affirming in part, the 
court of appeals chose to substitute its opinion for that of the 
district court. . . . [T]he effect of this reversal was to nullify 
the entire opinion of the district court and to place the parties 
in the position quo ante, subject, of course, to the holdings of 
the court of appeals.” Id., at 155, 303 S. E. 2d, at 433.

In other words, according to the Supreme Court of Georgia, the 
Court of Appeals’ decision wiped away the District Court’s holding 
that the finding of aggravating circumstances was invalid and thus 
removed that holding as an impediment to a renewed attempt to 
impose the death penalty.

This Court should review the decision of the Supreme Court of 
Georgia because it clearly misread the ruling of the Court of Ap-
peals and thereby improperly avoided the petitioner’s compelling 
double jeopardy claim. Purporting to interpret the Court of Ap-
peals’ ruling, the Supreme Court of Georgia concluded that the ef-
fect of the reversal by the Court of Appeals of part of the Dis-
trict Court’s holding regarding federal habeas corpus relief was 
to nullify the entire opinion of the District Court. In reality, 
however, the Court of Appeals’ decision related only to the ques-
tion whether petitioner received effective assistance of counsel at 
the guilt-or-innocence phase of his trial.6 Reversing the District 

6 The Court of Appeals did not review the District Court’s finding of insuffi-
ciency of the evidence at the sentencing phase of the trial because, having 
ruled that Young’s conviction was illegal, there was no need to review the 
propriety of the sentence. The Court of Appeals thus left that aspect of the 
District Court’s ruling undisturbed.
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Court, the Court of Appeals held that Young had been denied ef-
fective assistance at the guilt-or-innocence phase of the trial. The 
Court of Appeals said nothing, however, to disturb the District 
Court’s holding that the jury’s finding of aggravating circum-
stances was not reasonably supported by the evidence presented 
at trial. Indeed, the opinion notes the District Court’s conclusion 
with apparent approval because it cites counsel’s obliviousness to 
the clear insufficiency of the evidence as yet another example of 
counsel’s incompetence. 677 F. 2d, at 799, and n. 12.

The Georgia Supreme Court has committed a glaring error by 
ignoring the Court of Appeals’ express limitation of its ruling to 
the question whether petitioner had been denied effective assist-
ance of counsel at the guilt-or-innocence phase of his trial. The 
opinion clearly states that “[t]he district court’s denial of the writ 
of habeas corpus with respect to the guilt phase of Charlie Young’s 
trial is therefore REVERSED” (emphasis added). Id., at 800. 
In light of the Court of Appeals’ explicit statement that it re-
versed only with respect to the guilt phase of petitioner’s trial, it 
is inexplicable how the Supreme Court of Georgia could conclude 
that the effect of the Court of Appeals’ holding was “to nullify the 
entire opinion of the district court.” 251 Ga., at 155, 303 S. E. 
2d, at 433.

Given appropriate recognition, the District Court’s undisturbed 
ruling that the jury’s finding of aggravating circumstances was 
not rationally supported by the evidence solidly supports the peti-
tioner’s claim that the State should be prevented by the Double 
Jeopardy Clause from seeking to reimpose a death sentence upon 
him. This conclusion is dictated by this Court’s decisions in 
Bullington v. Missouri, 451 U. S. 430 (1981), and Burks v. United 
States, 437 U. S. 1 (1978).

In Bullington, this Court held that the Double Jeopardy Clause 
was applicable to the sentencing proceeding in a capital case in 
Missouri because, under the relevant state law, the sentencing 
proceeding “was itself a trial on the issue of punishment.” 451 
U. S., at 438. Describing the trial-like features of the sentencing 
procedure, the Court observed:

“The jury [in the sentencing phase of the trial] was not 
given unbounded discretion to select an appropriate punish-
ment from a wide range authorized by statute. Rather, a 
separate hearing was required and was held, and the jury was 



1062 OCTOBER TERM, 1983

Mars ha ll , J., dissenting 464 U. S.

presented both a choice between two alternatives and stand-
ards to guide the making of that choice. Nor did the pros-
ecution simply recommend what it felt to be an appropriate 
punishment. It undertook the burden of establishing certain 
facts beyond a reasonable doubt in its quest to obtain the 
harsher of the two alternative verdicts.” Ibid.

These features also characterize the sentencing proceeding under 
which the petitioner was initially sentenced to death. In Georgia, as 
in Missouri, an accused may be sentenced to death only after a sep-
arate sentencing hearing, governed by the beyond-a-reasonable- 
doubt standard. Indeed, the Georgia Supreme Court has itself 
noted that the Missouri death penalty statute “is essentially iden-
tical to the Georgia statute.” Godfrey v. State, 248 Ga. 616, 617, 
284 S. E. 2d 422, 425 (1981), cert, denied, 456 U. S. 919 (1982). 
Young, then, like the accused in Bullington, supra, was sen-
tenced in a proceeding that was itself a trial on the issue of pun-
ishment and thus a proceeding subject to the Double Jeopardy 
Clause.

In Burks, supra, the Court held that an accused may not be 
subjected to a second trial when conviction in the initial trial is re-
versed based on insufficiency of evidence. Because the sentenc-
ing hearing under Georgia’s capital punishment scheme is the 
equivalent of a trial, at least for the purposes of determining the 
applicability of the Double Jeopardy Clause, the District Court’s 
holding that the jury’s finding of aggravating circumstances is not 
rationally supported by the evidence should preclude the State 
from again seeking the death penalty on the basis of those ag-
gravating circumstances.

Moreover, the State should be precluded from seeking the death 
penalty in this case even though it has alleged a third aggravating 
circumstance in addition to the two it alleged in the first trial. 
Having been given one fair chance to prove beyond a reasonable 
doubt the existence of aggravating circumstances sufficient to jus-
tify the execution of Charles Young, Jr., the State should not be 
allowed a second chance to have him condemned to death. We 
stated in Burks, supra, that “[t]he Double Jeopardy Clause for-
bids a second trial for the purpose of affording the prosecution an-
other opportunity to supply evidence which it failed to muster in 
the first proceeding.” 437 U. S., at 11. Tacking on an additional 
allegation of an aggravating circumstance is merely a transparent 
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attempt by the State to create a second opportunity to supply evi-
dence which it failed to muster in the first sentencing hearing. 
Furthermore, in Bullington, supra, the Court specifically noted 
that its decision to prevent a State from seeking the death penalty 
in a retrial where, in the previous trial, a jury had declined to 
impose a death sentence did “not at all depend upon the State’s 
announced intention to rely only upon the same aggravating cir-
cumstances it sought to prove at [the] first trial or upon its state-
ment that it would introduce no new evidence in support of its con-
tention that [the accused] deserves the death penalty.” 451 U. S., 
at 446.

This Court has indicated in a wide variety of contexts that in 
matters involving capital punishment, a heightened degree of judi-
cial scrutiny is warranted, given the special nature of the interest 
at stake: the very life of the accused. Here, however, the Court 
is willing to allow the State of Georgia to seek anew to impose the 
death penalty upon Charlie Young, Jr., even though it is almost 
certainly the case that absent the Georgia Supreme Court’s egre-
gious misreading of the United States Court of Appeals’ decision 
in Young v. Zant, supra, the State would be barred from again 
seeking the death penalty. I therefore dissent from the Court’s 
denial of a writ of certiorari.

No. 83-5659. Childre ss  v . United  State s . C. A. 8th Cir. 
Certiorari denied. Justice  Brenna n  and Justice  Marshall  
would grant certiorari. Reported below: 715 F. 2d 1313.

No. 83-5670. Levasseur  v . Virgi nia . Sup. Ct. Va.;
No. 83-5695. Dobard  v . Alabama . Sup. Ct. Ala.;
No. 83-5701. Adams  v . Wainw righ t , Secretary , Florida  

Departme nt  of  Corrections . C. A. 11th Cir.; and
No. 83-5705. Coe  v . Tennessee . Sup. Ct. Tenn. Certiorari 

denied. Reported below: No. 83-5670, 225 Va. 564, 304 S. E. 2d 
644; No. 83-5695, 435 So. 2d 1351; No. 83-5701, 709 F. 2d 1443; 
No. 83-5705, 655 S. W. 2d 903.

Justi ce  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.
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Rehearing Denied
No. 82-1868. Arnold  Transit  Co ., Inc ., et  al . v . City  of  

Mackinac  Island , ante, p. 804;
No. 82-1971. Schaefe r  v . National  Labor , Relati ons  

Board , ante, p. 945;
No. 82-2057. Lesiak  v . Fergus on , Auditor  of  the  State  

of  Ohio , ante, p. 826;
No. 82-6744. Prasa d  v . Wassai c  Develop menta l  Center  

et  AL., ante, p. 834;
No. 82-6768. Finne y  v . Michigan  Department  of  Social  

Services , ante, p. 923;
No. 82-6922. De  La  Rosa  v . Texas , ante, p. 865;
No. 82-6997. Hines  v . United  States , ante, p. 972;
No. 83-180. Souther n  Pacifi c  Transportati on  Co . v . Sec -

retary  of  the  Interior  et  al ., ante, p. 960;
No. 83-279. Pius XII Academy , Inc . v . Commi ss ioner  of  

Inte rnal  Revenu e , ante, p. 982;
No. 83-296. Lebovitz  v . United  States , ante, p. 992;
No. 83-314. Ostric  v. Corporat ion  of  St . Mary ’s Col -

lege , Notre  Dame , et  al ., ante, p. 936;
No. 83-428. Barw ick  v . South  Carol ina , ante, p. 938;
No. 83-5064. Ewi ng  et  al . v . United  States , ante, p. 997;
No. 83-5200. Wham  v . United  States  Postal  Servic e , 

ante, p. 860;
No. 83-5274. Fitzpatri ck  v . Smith , Superi ntendent , At -

tica  Correcti onal  Facilit y , ante, p. 963;
No. 83-5291. Noe  v . Texas , ante, p. 997;
No. 83-5334. Attwell  v . Heckle r , Secretary  of  Health  

and  Human  Servic es , ante, p. 941;
No. 83-5339. Dick  v . Kemp , Superi ntende nt , Georgia  Di-

agnos tic  and  Classif ication  Cente r , ante, p. 986;
No. 83-5354. Amadeo  v . Kemp , Superi ntendent , Georgia  

Diagnost ic  and  Classif ication  Cent er , ante, p. 956;
No. 83-5389. Mincey  v . Georgia , ante, p. 977;
No. 83-5406. Bunch  v . Virgin ia , ante, p. 977;
No. 83-5430. Lamore  v . Inland  Divis ion  of  Gener al  Mo -

tors  Corp , et  al ., ante, p. 963;
No. 83-5491. Brown  v . Douglas , Judge , ante, p. 985; and
No. 83-5644. Anton e v . Stric kland , Super intenden t , 

Florid a  State  Prison , et  al ., ante, p. 1003. Petitions for 
rehearing denied.
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January  11, 1984
Certiorari Granted. (See No. 81-2159, ante, at 248.)
Certiorari Denied

No. 83-6017 (A-533). Hutchins  v . Garris on , Warden , et  
al . C. A. 4th Cir. Application for stay of execution of sentence 
of death, presented to The  Chief  Justice , and by him referred 
to the Court, denied. Certiorari denied. Reported below: 724 
F. 2d 1425.

Justice  Brennan  and Justice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant the application for stay of execu-
tion, grant certiorari, and vacate the death sentence in this case.

January  12, 1984
Dismissal Under Rule 53

No. A-457. Rajnees h  et  al . v . Mc Greer . D. C. Ore. 
Application for stay dismissed under this Court’s Rule 53.

Janua ry  16, 1984
Appeal Dismissed

No. 82-1899. Trans  World  Airlines , Inc . v . New  York  
State  Human  Righ ts  Appe al  Board  et  al . Appeal from Ct. 
App. N. Y. dismissed for want of substantial federal question. 
Reported below: 58 N. Y. 2d 778, 445 N. E. 2d 220.
Miscellaneous Orders

No. A-470. Clark , Secret ary  of  the  Interior , et  al . v . 
Califor nia  et  al .; and

No. A-471. West ern  Oil  & Gas  Ass n , et  al . v . Calif or -
nia  et  al . D. C. C. D. Cal. Motion to vacate the stay hereto-
fore entered by Justi ce  Rehnquis t  on December 20, 1983 [post, 
p. 1304], denied.

No. A-491. Consumer  Value  Stores  v . Board  of  Phar -
macy  of  New  Jersey . Super. Ct. N. J., App. Div. Applica-
tion for stay, addressed to Justice  Blackmun  and referred to 
the Court, denied.
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No. A-498. Edmon d et  al . v . Nels on , Commi ss ioner , 
United  State s Immigration  and  Naturalizat ion  Service , 
et  al . Application for stay of deportation, addressed to Justice  
Marsh all  and referred to the Court, denied.

No. A-519. Southeast  Volusi a  Hosp ital  Dis trict  et  al . 
v. Florid a  Patient ’s Compensation  Fund  et  al . Sup. Ct. 
Fla. Application for stay, addressed to Just ice  O’Connor  and 
referred to the Court, denied.

No. D-367. In  re  Dis barment  of  Treuber . Disbarment 
entered. [For earlier order herein, see ante, p. 911.]

No. D-372. In  re  Disb arment  of  Chagra . Disbarment en-
tered. [For earlier order herein, see ante, p. 912.]

No. D-375. In  re  Dis barment  of  Italiano . Disbarment 
entered. [For earlier order herein, see ante, p. 926.]

No. D-380. In  re  Dis barment  of  Desmo nd . Disbarment 
entered. [For earlier order herein, see ante, p. 927.]

No. D-391. In  re  Disb arment  of  Drobny . It is ordered 
that Irving M. Drobny, of Chicago, Ill., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-392. In  re  Disb arment  of  Sinema . It is ordered 
that Dan Alan Sinema, of Tucson, Ariz., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-393. In  re  Dis barment  of  Moushey . It is ordered 
that Charles L. Moushey, of Alliance, Ohio, be suspended from 
the practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. D-394. In  re  Dis barment  of  Schles inger . It is or-
dered that Arnold Schlesinger, of Beverly Hills, Cal., be sus-
pended from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.
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No. D-395. In  re  Dis barment  of  Shapiro . It is ordered 
that Stanley Charles Shapiro, of Los Angeles, Cal., be suspended 
from the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. 82-2056. Esc ondido  Mutual  Water  Co . et  al . v . La  
Jolla  Band  of  Miss ion  Indians  et  al . C. A. 9th Cir. [Cer-
tiorari granted, ante, p. 913.] Motion of the Solicitor General to 
permit divided argument on behalf of petitioners and on behalf of 
respondents granted.

No. 83-185. Cooper  et  al . v . Federal  Rese rve  Bank  of  
Rich mond . C. A. 4th Cir. [Certiorari granted, ante, p. 932.] 
Motion of the Solicitor General for leave to participate in oral 
argument as amicus curiae and for divided argument granted.

No. 83-620. United  States  v . Rodgers . C. A. 8th Cir. 
[Certiorari granted, ante, p. 1007.] Motion for appointment of 
counsel granted, and it is ordered that Albert N. Moskowitz, 
Esquire, of Kansas City, Mo., be appointed to serve as counsel 
for respondent in this case.

No. 83-802. Burlington  Northern  Railroad  Co . et  al . v . 
Lennen , Secretary  of  Revenue  of  Kansas , et  al . C. A. 
10th Cir. The Solicitor General is invited to file a brief in this 
case expressing the views of the United States. Just ice  O’Con -
nor  took no part in the consideration or decision of this order.

No. 83-851. South  Stree t  Seapo rt  Museum , as  Owner  of  
the  Bark  Peking  v . Mc Carthy  et  al . C. A. 2d Cir. Motion 
of National Maritime Historical Society et al. for leave to file a 
brief as amici curiae granted.

No. 83-5778. Ordway  v . Regio n 13 Mental  Health - 
Mental  Retardation  Commis sion , dba  Gulf  Coast  Mental  
Health  Cente r , et  al . C. A. 5th Cir. Motion of petitioner 
for leave to proceed in forma pauperis denied. Petitioner is 
allowed until February 6, 1984, within which to pay the docketing 
fee required by Rule 45(a) and to submit a petition in compliance 
with Rule 33 of the Rules of this Court.

Justice  Brennan , Justi ce  Marsh all , Just ice  Black mun , 
and Justi ce  Stevens , dissenting.

For the reasons expressed in Brown v. Herald Co., ante, 
p. 928, we would deny the petition for certiorari in this case 
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without reaching the merits of the motion to proceed in forma 
pauperis.

No. 83-5796. Crowe  v . Georgia . Sup. Ct. Ga. Motion of 
petitioner for leave to proceed in forma pauperis denied. Peti-
tioner is allowed until February 6, 1984, within which to pay the 
docketing fee required by Rule 45(a) and to submit a petition in 
compliance with Rule 33 of the Rules of this Court.

Justi ce  Brennan , Justi ce  Marsh all , and Justi ce  Ste -
vens , dissenting.

For the reasons expressed in Brown v. Herald Co., ante, 
p. 928, we would deny the petition for certiorari in this case 
without reaching the merits of the motion to proceed in forma 
pauperis.

No. 83-5755. In  re  Tarkow ski . Petition for writ of manda-
mus denied.

Certiorari Granted
No. 83-747. Washi ngton  Metrop olitan  Area  Trans it  

Authority  v . Johnso n  et  al . C. A. D. C. Cir. Certiorari 
granted. Reported below: 230 U. S. App. D. C. 297, 717 F. 2d 
574.

No. 83-838. United  States  v . Lorenzetti . C. A. 3d Cir. 
Certiorari granted. Reported below: 710 F. 2d 982.

No. 83-850. United  States  v . Karo  et  al . C. A. 10th Cir. 
Certiorari granted. Reported below: 710 F. 2d 1433.

Certiorari Denied
No. 82-1938. Calif ornia  et  al . v . Standard  Oil  Company  

of  Calif ornia  et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 691 F. 2d 1335.

No. 82-6765. Unterthi ner  v . Des ert  Hosp ital  Dis trict  
of  Palm  Springs . Sup. Ct. Cal. Certiorari denied. Reported 
below: 33 Cal. 3d 285, 656 P. 2d 554.

No. 83-414. Griggs  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 706 F. 2d 316.
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No. 83-432. Gulle tt  v . United  State s ; and
No. 83-616. Fox v. United  State s . C. A. 6th Cir. Certio-

rari denied. Reported below: 713 F. 2d 1203.
No. 83-435. Wichi ta  Board  of  Trade  et  al . v . United  

States  et  al . C. A. 10th Cir. Certiorari denied. Reported 
below: 706 F. 2d 1067.

No. 83-475. Stahl  et  al . v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied. Reported below: 665 P. 2d 839.

No. 83-527. Internati onal  Mooring  & Marin e , Inc ., et  
al . v. Bertr and  et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 700 F. 2d 240.

No. 83-575. Oliver  et  al . v . Mc Clure , Prosecutor  of  
Bergen  County , New  Jersey . Super. Ct. N. J., App. Div. 
Certiorari denied.

No. 83-581. Haimowit z  v . United  State s . C. A. 11th Cir. 
Certiorari denied. Reported below: 706 F. 2d 1549 and 712 F. 2d 
457.

No. 83-605. Mills  v . United  States . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 713 F. 2d 1249.

No. 83-644. Hatch  et  al . v . Reli ance  Insurance  Co . et  
al . C. A. 5th Cir. Certiorari denied.

No. 83-697. Buildi ng  & Construction  Trades  Depart -
ment , AFL-CIO, et  al . v. Donovan , Secretary  of  Labor , et  
al . C. A. D. C. Cir. Certiorari denied. Reported below: 229 
U. S. App. D. C. 297, 712 F. 2d 611.

No. 83-717. Morrow  et  al . v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 717 F. 2d 800.

No. 83-755. Ledes ma  v . Georgi a . Sup. Ct. Ga. Certiorari 
denied. Reported below: 251 Ga. 487, 306 S. E. 2d 629.

No. 83-798. Quintani lla  v . Scie ntif ic -Atlanta , Inc . 
C. A. 5th Cir. Certiorari denied.

No. 83-799. Lewis  v . Brown  & Root , Inc . C. A. 5th Cir. 
Certiorari denied. Reported below: 711 F. 2d 1287.

No. 83-801. Pickan ds  Mather  & Co., as  Managing  Agent  
for  Erie  Mini ng  Co . v . Commi ssi oner  of  Revenue  of  Minne -
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sota  et  al . Sup. Ct. Minn. Certiorari denied. Reported 
below: 334 N. W. 2d 155.

No. 83-803. Schultz  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 437 So. 2d 670.

No. 83-805. Will iams  v . Texas  Depart ment  of  Human  
Resourc es  et  al . Ct. App. Tex., 2d Sup. Jud. Dist. Certio-
rari denied.

No. 83-814. Berry  & Gore , Ltd . v . Adminis trat or , Illi -
nois  Attor ney  Registration  and  Disc ipli nary  Commi ss ion . 
Sup. Ct. Ill. Certiorari denied.

No. 83-819. Metz  v . Tootsi e  Roll  Industries , Inc ., et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 715 F. 2d 
299.

No. 83-821. White  Hydraulics , Inc ., et  al . v . Sauer - 
Getrie be , KG. C. A. 7th Cir. Certiorari denied. Reported 
below: 715 F. 2d 348.

No. 83-822. Willi ams  v . Washi ngton  Metropoli tan  Area  
Trans it  Authority . C. A. D. C. Cir. Certiorari denied. 
Reported below: 230 U. S. App. D. C. 297, 717 F. 2d 574.

No. 83-823. Clack ama s County  Hous ing  Autho rity  et  
al . v. Telfo rd . C. A. 9th Cir. Certiorari denied. Reported 
below: 710 F. 2d 567.

No. 83-827. Kapoc si  v . Oklahom a . Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 668 P. 2d 1157.

No. 83-839. Hawt horn e  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 720 F. 2d 684.

No. 83-842. Russe ll  v . Florida . Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 436 So. 2d 1016.

No. 83-843. Rife  v . Nebraska . Sup. Ct. Neb. Certiorari 
denied. Reported below: 215 Neb. 132, 337 N. W. 2d 724.

No. 83-847. Kourakos  v . Tully  et  al . App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 92 
App. Div. 2d 1051, 461 N. Y. S. 2d 540.

No. 83-852. Bell  v . Sellev old  et  al . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 713 F. 2d 1396.
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No. 83-856. Doria  Minin g  & Engineering  Corp . v . Clark , 
Secretary  of  the  Interior , et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 718 F. 2d 1109.

No. 83-920. Gambale  v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 742 F. 2d 1443.

No. 83-925. Carrico  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 714 F. 2d 154.

No. 83-939. Redmon d  v . United  State s . C. A. 10th Cir. 
Certiorari denied.

No. 83-940. Behring  Internati onal , Inc . v . Nation al  
Labor  Relations  Board . C. A. 3d Cir. Certiorari denied. 
Reported below: 714 F. 2d 291.

No. 83-5402. Gaertn er  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 705 F. 2d 210.

No. 83-5484. Cavazo s v. Unit ed  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 708 F. 2d 719.

No. 83-5488. Armst rong  v . Unite d  State s . C. A. 10th 
Cir. Certiorari denied.

No. 83-5505. Young -Buff alo  v . United  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 705 F. 2d 468.

No. 83-5537. Haggins  v . Warden , Fort  Pillow  State  
Farm . C. A. 6th Cir. Certiorari denied. Reported below: 715 
F. 2d 1050.

No. 83-5541. Mis hmas h  et  al . v . Florida . Dist. Ct. App. 
Fla., 1st Dist. Certiorari denied. Reported below: 423 So. 2d 
446.

No. 83-5575. Price  v . Unite d  State s . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 716 F. 2d 899.

No. 83-5581. Glove r  et  al . v . Alexand er , Secretary  of  
the  Army . C. A. 4th Cir. Certiorari denied. Reported below: 
714 F. 2d 129.

No. 83-5621. Strong  v . Maggio , Warden . C. A. 5th Cir. 
Certiorari denied. Reported below: 712 F. 2d 1414.

No. 83-5663. Webb  v . Unite d  States . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 708 F. 2d 444.
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No. 83-5749. Yu v. California . Ct. App. Cal., 2d App. 
Dist. Certiorari denied. Reported below: 143 Cal. App. 3d 358, 
191 Cal. Rptr. 859.

No. 83-5751. Pipi ngs  v . California . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 83-5770. Antonelli  v . Field  Enterp ris es , Inc . Sup. 
Ct. Ill. Certiorari denied.

No. 83-5771. Royse  v . Corhart  Refr actories  Co . C. A. 
6th Cir. Certiorari denied. Reported below: 720 F. 2d 679.

No. 83-5774. Alford  v . Alls brook  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 714 F. 2d 127.

No. 83-5782. Rose  v . Maryland . Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 54 Md. App. 747.

No. 83-5783. Simp son  v . Isri nghaus en . C. A. 8th Cir. 
Certiorari denied. Reported below: 718 F. 2d 1106.

No. 83-5784. Mally  v . Shime r . C. A. 2d Cir. Certiorari 
denied. Reported below: 722 F. 2d 728.

No. 83-5787. Dixon  v . Missouri . Ct. App. Mo., Eastern 
Dist. Certiorari denied. Reported below: 655 S. W. 2d 547.

No. 83-5788. Williams  v . De Robertis , Warden , et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 715 F. 2d 
1174.

No. 83-5789. Shaff er -Corona  v . Smith . Ct. App. D. C. 
Certiorari denied.

No. 83-5791. Partlow  v . India na . Sup. Ct. Ind. Certio-
rari denied. Reported below: 453 N. E. 2d 259.

No. 83-5793. Howell  v . Appling . C. A. 4th Cir. Certio-
rari denied. Reported below: 722 F. 2d 738.

No. 83-5797. Malumphy  v . Arizona  Board  of  Pardons  
and  Parole  et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 711 F. 2d 1064.

No. 83-5804. Nerison  v . Solem , Warden , et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 715 F. 2d 415.

No. 83-5827. Brooks  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 718 F. 2d 1093.
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No. 83-5845. Kimble  et  al . v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 719 F. 2d 1253.

No. 83-5853. Mille r  v . United  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 720 F. 2d 227.

No. 83-5876. Ochs  v. United  State s . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 742 F. 2d 1444.

No. 82-2128. American  Tele phon e & Tele graph  Co . et  
al . v. Litton  Syste ms , Inc ., et  al . C. A. 2d Cir. Motion of 
National Association of Regulatory Utility Commissioners for 
leave to file a brief as amicus curiae granted. Certiorari denied. 
Reported below: 700 F. 2d 785.

No. 83-332. County  of  Los  Angel es  v . Equal  Employ -
ment  Opportunity  Commis sion . C. A. 9th Cir. Certiorari 
denied. Justi ce  O’Connor  would grant certiorari. Reported 
below: 706 F. 2d 1039.

No. 83-512. Sutton  et  al . v . Bloom . C. A. 6th Cir. Mo-
tion of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 710 F. 2d 1188.

No. 83-808. Maryland  v . Foste r . Ct. App. Md. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 297 Md. 191, 464 A. 2d 986.

No. 83-837. Arizona  v . Routhi er . Sup. Ct. Ariz. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 137 Ariz. 90, 669 P. 2d 68.

No. 83-854. Nourse , Circui t  Judge  of  the  Nineteenth  
Judicial  Circui t , in  and  for  St . Lucie  County , Florida  v . 
Florida  Departme nt  of  Health  and  Rehabili tati ve  Serv -
ices  et  al . Sup. Ct. Fla. Motion of Office of the Public De-
fender for leave to file a brief as amicus curiae granted. Petition 
for writ of certiorari and/or prohibition denied. Reported below: 
441 So. 2d 632.

No. 83-5387. Mitchell  v . Texas . Ct. Crim. App. Tex.;
No. 83-5737. Coop er  v . Florida . Sup. Ct. Fla.; and
No. 83-5776. Coleman  v . Oklaho ma . Ct. Crim. App. Okla. 

Certiorari denied. Reported below: No. 83-5387, 650 S. W. 2d 
801; No. 83-5737, 437 So. 2d 1070; No. 83-5776, 668 P. 2d 1126.

Justi ce  Brennan  and Just ice  Marshall , dissenting.
Adhering to our views that the death penalty is in all circum-

stances cruel and unusual punishment prohibited by the Eighth 
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and Fourteenth Amendments, Gregg v. Georgia, 428 U. S. 153, 
227, 231 (1976), we would grant certiorari and vacate the death 
sentences in these cases.

No. 83-5768. Davis  v . Illinoi s . App. Ct. Ill., 4th Dist. 
Certiorari denied. Justice  Brenna n  and Justi ce  Marshall  
would grant certiorari. Reported below: 114 Ill. App. 3d 1160, 
459 N. E. 2d 703.

No. 83-5891. Claxt on  v . Copel and , Warden . Sup. Ct. 
Ariz. Certiorari denied. Just ice  O’Connor  took no part in the 
consideration or decision of this petition.
Rehearing Denied

No. 83-3. Bagins ky  v . United  State s , ante, p. 981;
No. 83-635. Veenkant  v . Cook  et  al ., ante, p. 1009;
No. 83-5415. Thomas  v . United  States , ante, p. 998;
No. 83-5542. In  re  Gill , ante, p. 990; and
No. 83-5618. Forsyth  v . United  State s , ante, p. 1001. Pe-

titions for rehearing denied.
Assignment Order

An order of The  Chief  Justice  designating and assigning Jus-
tice Stewart (retired) to perform judicial duties in the United 
States Court of Appeals for the Third Circuit beginning June 14, 
1984, and ending June 15, 1984, and for such further time as may 
be required to complete unfinished business, pursuant to 28 
U. S. C. § 294(a), is ordered entered on the minutes of this Court, 
pursuant to 28 U. S. C. § 295.
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IN CHAMBERS

AUTRY v. ESTELLE, DIRECTOR, TEXAS 
DEPARTMENT OF CORRECTIONS

ON APPLICATION FOR STAY

No. A-242. Decided October 5, 1983

An application to stay applicant’s execution under a sentence imposed by 
the courts of Texas is granted pending the final disposition by the United 
States Court of Appeals for the Fifth Circuit of applicant’s appeal from 
the District Court’s denial of a writ of habeas corpus, or until a further 
order by this Court or by the Circuit Justice. One of the grounds on 
which applicant sought relief, not raised in his earlier habeas corpus peti-
tion, was the Texas Court of Criminal Appeals’ failure to determine 
whether his death sentence is disproportionate to the punishment im-
posed on others. The issue of whether the Federal Court of Appeals 
properly concluded that the Texas death-penalty system, as a whole, sat-
isfies any constitutional requirement with respect to proportionality can-
not be said to lack substance, since this Court has granted certiorari in 
another case to review a holding of the Court of Appeals for the Ninth 
Circuit that a California death sentence cannot be carried out until the 
State Supreme Court conducts a comparative proportionality review.

Justic e  Whi te , Circuit Justice.
Applicant is under a sentence of death imposed by the 

courts of Texas. His execution is scheduled to be carried out 
after midnight of October 4, c. d. t. He has once unsuccess-
fully sought a writ of habeas corpus from the United States 
District Court; denial of the writ was affirmed by the Court 
of Appeals for the Fifth Circuit, 706 F. 2d 1394 (1983), and on 
October 3, 1983, we denied a stay pending the filing of a peti-
tion for certiorari. Ante, p. 1. Applicant then filed a sec-
ond petition for habeas corpus, raising grounds not presented 
in his first petition and hence not before us when we so re-
cently denied a stay of execution. After a hearing, the Dis-

1301 
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trict Court denied both the writ and a certificate of probable 
cause, which, under 28 U. S. C. §2253, is a prerequisite to an 
appeal. The Court of Appeals then held a hearing, denied 
the certificate of probable cause, and denied the stay. Ap-
plicant has now applied to me for a stay.

One of the three grounds on which applicant sought relief 
in his second habeas corpus petition is the failure of the Texas 
Court of Criminal Appeals to compare his case with other 
cases in order to determine whether his death sentence is dis-
proportionate to the punishment imposed on others. That 
ground as I have said was not presented in his first petition. 
Although it appears that no such review was in fact carried 
out in this case, the Court of Appeals held that the Texas 
death-penalty system, as a whole, satisfies any constitutional 
requirement with respect to proportionality.

I am compelled to issue a certificate of probable cause to 
appeal, as I am authorized to do under §2253, and to enter 
a stay pending the final disposition of the appeal by the 
Court of Appeals. On March 21, we granted certiorari in 
No. 82-1095, Pulley v. Harris. 460 U. S. 1036. In that 
case, the Court of Appeals for the Ninth Circuit held that a 
death sentence cannot be carried out by the State of Califor-
nia until and unless the State Supreme Court conducts a com-
parative proportionality review, which, the court held, was 
constitutionally required. 692 F. 2d 1189 (1982). We shall 
hear argument in that case in November, and if we affirm the 
Court of Appeals for the Ninth Circuit, there will be a sub-
stantial question whether the views of the Court of Appeals 
for the Fifth Circuit with respect to the proportionality issue 
were correct. Of course I do not know how the Court will 
rule on this question, but in view of the judgment of the 
Court of Appeals for the Ninth Circuit and in view of our 
decision to give the case plenary consideration, I cannot say 
that the issue lacks substance. Accordingly, I hereby issue 
a certificate of probable cause and stay petitioner’s execution 
pending the final disposition of the appeal by the Court of 
Appeals, or until the Court’s or my further order.
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In my view, it would be desirable to require by statute that 
all federal grounds for challenging a conviction or a sentence 
be presented in the first petition for habeas corpus. Except 
in unusual circumstances, successive writs would be sum-
marily denied. But historically, res judicata has been inap-
plicable to habeas corpus proceedings, Sanders v. United 
States, 373 U. S. 1, 7-8 (1963), and 28 U. S. C. § 2244(a) and 
28 U. S. C. §2254 Rule 9 implicitly recognize the legitimacy 
of successive petitions raising grounds that have not previ-
ously been presented and adjudicated.
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CLARK, SECRETARY OF INTERIOR, ET AL. v. 
CALIFORNIA ET AL.

ON APPLICATION FOR STAY

No. A-470. Decided December 20, 1983*

Applications to stay the District Court’s preliminary injunction prohibiting 
the Secretary of the Interior from conducting a sale of certain tracts on 
the Pacific Outer Continental Shelf for oil and gas leasing are granted 
pending this Court’s resolution in another case of a controlling question 
involving the proper construction of § 307(c)(1) of the Coastal Zone Man-
agement Act of 1972.

Justi ce  Rehnquis t , Circuit Justice.
Applicants, who include the Secretary of the Interior and 

the Western Oil and Gas Association, request that I stay a 
preliminary injunction issued by the United States District 
Court for the Central District of California. The United 
States Court of Appeals for the Ninth Circuit denied the re-
quest for a stay without opinion. The preliminary injunction 
prohibits the Secretary from conducting Lease Sale 73, the 
sale of 137 designated tracts on the Pacific Outer Continental 
Shelf for oil and gas leasing. As issued it is effective pending 
final determination of respondent California’s claims, the 
principal of which is its claim that the Secretary did not pre-
pare an adequate “consistency determination” pursuant to 
§ 307(c)(1) of the Coastal Zone Management Act of 1972, 86 
Stat. 1285, 16 U. S. C. § 1456(c)(1), as interpreted by the 
Court of Appeals for the Ninth Circuit in California v. Watt, 
683 F. 2d 1253 (1982), cert, granted, 461 U. S. 925 (1983) 
(argued November 1, 1983).

Section 307(c)(1) provides:
“Each Federal agency conducting or supporting activi-
ties directly affecting the coastal zone shall conduct or 

*Together with No. A-471, Western Oil & Gas Association et al. v. 
California et al., also on application for stay of the same preliminary 
injunction.
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support those activities in a manner which is, to the max-
imum extent practicable, consistent with approved state 
management programs.” 16 U. S. C. § 1456(c)(1) (em-
phasis added).

In California v. Watt, supra (now sub nom. Clark v. Califor-
nia), the Court will decide whether the Secretary’s sale of oil 
and gas leases is an activity “directly affecting” the coastal 
zone within the meaning of § 307(c)(1). Unless the Court an-
swers that question in the affirmative, there is no statutory 
requirement at this stage of the project that the Secretary 
prepare the “consistency determination” which the District 
Court deemed inadequate and which formed the basis of its 
decision to issue the injunction in this case.

Having examined the submissions of the parties, I have de-
cided to stay the preliminary injunction pending this Court’s 
resolution of the question presented in Clark v. California, 
concluding as I do that in the interim the traditional con-
siderations affecting the award of equitable relief favor the 
applicants.

It is so ordered.
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MCDONALD v. MISSOURI

ON APPLICATION FOR STAY

No. A-525. Decided January 3, 1984*

Applications to stay the executions of the four applicants, each convicted in 
a Missouri state court of capital murder, are granted, where the Missouri 
Supreme Court, after affirming each conviction and sentence on direct 
appeal, set the execution in each case on a date within the period for 
petitioning this Court for a writ of certiorari for direct review of the con-
viction and sentence.

Justic e  Blackm un , Circuit Justice.
I have before me applications to stay the executions 

of Samuel Lee McDonald, Leonard Marvin Laws, Thomas 
Henry Battle, and George Clifton Gilmore, each convicted in 
a Missouri state court of capital murder and each sentenced 
to die on January 6, 1984. Their respective convictions and 
sentences have been affirmed by the Supreme Court of Mis-
souri on direct appeal, State v. McDonald, 661 S. W. 2d 
497 (1983); State v. Laws 661 S. W. 2d 526 (1983); State 
v. Battle, 661 S. W. 2d 487 (1983); State v. Gilmore, 650 
S. W. 2d 627 (1983), but review here on such federal grounds 
as the respective applicants may possess has not yet been 
had. The execution date in each case has been fixed by 
the Missouri Supreme Court. See Mo. Rule Crim. Proc. 
29.08(d).

In Williams v. Missouri, 463 U. S. 1301 (1983), I granted a 
stay of execution pending timely filing and disposition of a pe-
tition for certiorari on direct review. That case procedurally 
was similar to these, and the Supreme Court of Missouri 
there, also, had denied a stay of its mandate. In a short ac-
companying opinion, I pointed out that, if a federal question 
is involved, the process of direct review “ ‘includes the right 

*Together with No. A-526, Laws v. Missouri; No. A-527, Battle v. Mis-
souri; and No. A-531, Gilmore v. Missouri, also on applications for stays 
of executions.
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to petition this Court for a writ of certiorari,’” ibid., quoting 
Barefoot v. Estelle, 463 U. S. 880, 887 (1983). I specifically 
stated:

“[I]f a State schedules an execution to take place before 
filing and disposition of a petition for certiorari, I must 
stay that execution pending completion of direct review, 
as a matter of course.” 463 U. S., at 1302.

Every defendant in a state court of this Nation who has a 
right of direct review from a sentence of death, no matter 
how heinous his offense may appear to be, is entitled to have 
that review before paying the ultimate penalty. The right of 
review otherwise is rendered utterly meaningless. It makes 
no sense to have the execution set on a date within the time 
specified for that review, see 28 U. S. C. §§ 1257 and 2101; 
this Court’s Rule 20.1, and before the review is completed. 
I thought I had advised the Supreme Court of Missouri once 
before, in Williams, that, as Circuit Justice of the Circuit in 
which the State of Missouri is located, I, upon proper applica-
tion, shall stay the execution of any Missouri applicant whose 
direct review of his conviction and death sentence is being 
sought and has not been completed. I repeat the admonition 
to the Supreme Court of Missouri, and to any official within 
the State’s chain of responsibility, that I shall continue that 
practice. The stay, of course, ought to be granted by the 
state tribunal in the first instance, but, if it fails to fulfill its 
responsibility, I shall fulfill mine.

Accordingly, in each of the four cases, I grant the applica-
tion to stay the execution now scheduled for January 6, 1984. 
Orders are being entered accordingly.
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ACCESS OF PUBLIC AND PRESS TO VOIR DIRE EXAMINATION 
OF JURORS. See Constitutional Law, I.

ADMINISTRATIVE SUBPOENAS DUCES TECUM. See Constitu-
tional Law, II, 2.

ADVISERS OF INVESTMENT COMPANIES. See Investment Com-
pany Act of 1940.

AGGRAVATING CIRCUMSTANCES WARRANTING DEATH SEN-
TENCE. See Habeas Corpus, 2.

AIRLINES. See Airport Development Acceleration Act of 1973.

AIRPORT DEVELOPMENT ACCELERATION ACT OF 1973.
Airlines’ gross income—Pre-emption of state tax.—Section 7(a) of Act, 

which proscribes state taxes on gross receipts derived from sale of air 
transportation, pre-empts Hawaii tax on annual gross income of airlines 
operating within State, even though state statute declared tax to be one 
on airlines’ personal property, which would be permissible under § 7(a). 
Aloha Airlines, Inc. v. Director of Taxation, p. 7.

ALIENS. See Collateral Estoppel, 2; Immigration and Nationality 
Act.

AMENDED TAX RETURNS. See Internal Revenue Code, 1.

ARSON. See Constitutional Law, II, 1; Criminal Law.

ATOMIC ENERGY ACT OF 1954.
Injuries from nuclear contamination—Punitive damages—Pre-emption 

of state law.—An award of punitive damages in an action to recover under 
Oklahoma common-law tort principles for contamination injuries suffered 
by appellant’s decedent while employed in a federally licensed nuclear 
plant operated by one of appellees was not pre-empted by federal law, 
particularly Atomic Energy Act or Price-Anderson Act. Silkwood v. 
Kerr-McGee Corp., p. 238.

CAPITAL PUNISHMENT. See Habeas Corpus, 2; Stays, 1-6.

CASE OR CONTROVERSY. See Jurisdiction.

CHARACTER EVIDENCE INSTRUCTIONS. See Procedure.
1309
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CIVIL SERVICE REFORM ACT OF 1978.
Collective bargaining with agency—Employee union representative— 

Right to per diem and travel expenses.—Interpretation of § 7131(a) of Act 
by Federal Labor Relations Authority—so as to require federal agencies to 
pay per diem and travel expenses (in addition to salary) of a Government 
employee representing union in collective bargaining with agency—was 
improper. Bureau of Alcohol, Tobacco and Firearms v. FLRA, p. 89.

CLEAN AIR ACT. See Collateral Estoppel, 1.

COASTAL ZONE MANAGEMENT ACT. See also Stays, 7.
Sale of Outer Continental Shelf oil and gas leases—Activity “directly 

affecting” coastal zone.—Department of Interior’s sale of oil and gas leases 
located on Outer Continental Shelf beyond States’ coastal zones is not an 
activity “directly affecting the coastal zone” within meaning of § 307(c)(1) 
of Act, and thus a review by Department to determine whether proposed 
sale of leases would be consistent with state programs for management of 
coastal zone was not required. Secretary of Interior v. California, p. 312.

collateral estoppel.
1. Construction of Clean Air Act—Estoppel against Government.—Doc-

trine of mutual defensive collateral estoppel is applicable against United 
States to preclude relitigation of same issue already litigated against same 
party in another case involving virtually identical facts; thus Government 
was collaterally estopped from asserting that private contractors were “au-
thorized representatives” under Clean Air Act for purposes of inspecting 
respondent company’s premises because of contrary decision in another 
case involving same parties. United States v. Stauffer Chemical Co., 
p. 165.

2. Naturalization, of aliens—Constitutional issue—Estoppel against 
Government.—United States may not be collaterally estopped on an issue 
adjudicated against it in an earlier lawsuit brought by a different party; 
thus Government was not collaterally estopped from litigating respondent 
Filipino national’s claim in naturalization proceedings that he had been 
denied due process by Government’s administration of Nationality Act of 
1940 with regard to naturalization of noncitizens who had served in Armed 
Forces during World War II, on basis of an earlier unappealed District 
Court decision against Government in suit brought by other Filipino 
nationals. United States v. Mendoza, p. 154.

COLLECTIVE BARGAINING WITH GOVERNMENT AGENCY.
See Civil Service Reform Act of 1978.

COMMUNICATIONS BETWEEN JUDGE AND JUROR. See Habeas 
Corpus, 1.
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CONSTITUTIONAL LAW. See also Collateral Estoppel, 2; Habeas 
Corpus; Stays, 2.

I. Right of Access to Criminal Trials.
Voir dire examination of jurors—Public proceedings.—Constitutional 

guarantees as to fair trial and open public proceedings in criminal trial 
cover proceedings for voir dire examination of potential jurors, and pre-
sumption of openness was not rebutted in instant case where state trial 
court denied petitioner’s motion that voir dire in prosecution for rape and 
murder be open to public and press. Press-Enterprise Co. v. Superior 
Court of Cal., p. 501.

II. Searches and Seizures.
1. Fire at residence—Search by arson investigators.—Where (1) five 

hours after firefighters extinguished fire at respondents’ home and left 
premises, arson investigators entered house without respondents’ consent 
or a search warrant, (2) search of basement produced evidence that fire had 
been set deliberately, (3) search of upper portions of house revealed addi-
tional evidence of arson, and (4) motion to suppress evidence was denied by 
state court prior to respondents’ trial on arson charges, Michigan Court of 
Appeals’ judgment reversing trial court’s judgment was, in turn, reversed 
insofar as it excluded fuel can found in plain view by firefighters, but was 
affirmed insofar as it excluded rest of evidence as product of unconstitu-
tional postfire search of premises. Michigan v. Clifford, p. 287.

2. Subpoena duces tecum—Labor Department investigation.—Where a 
Labor Department official, acting pursuant to authority under Fair Labor 
Standards Act to subpoena witnesses and documentary evidence relating 
to investigations of an employer’s compliance with Act, entered appellee 
motel and restaurant and served an administrative subpoena duces tecum 
on one of appellee’s employees, subpoena did not violate Fourth Amend-
ment. Donovan v. Lone Steer, Inc., p. 408.

“CONTINUOUS PHYSICAL PRESENCE” OF ALIEN. See Immi-
gration and Nationality Act.

COPYRIGHTS.
Contributory infringement—Marketing of video tape recorders. Peti-

tioners’ marketing of video tape recorders to general public does not consti-
tute contributory infringement of respondents’ copyrighted works broad-
cast on public airwaves. Sony Corp. v. Universal City Studios, Inc., 
p. 417.

CORPORATE SHAREHOLDERS’ SUITS. See Investment Company 
Act of 1940.

COURTS OF APPEALS. See Jurisdiction.
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CRIMINAL LAW. See also Constitutional Law, I; II, 1; Habeas 
Corpus; Procedure; Stays, 1-6.

Racketeering—Arson ring—Forfeiture of insurance proceeds.—Insur-
ance proceeds received by petitioner, whose involvement in an arson ring 
resulted in his conviction under federal statutes relating to racketeering, 
constituted an illegally acquired “interest” within meaning of 18 U. S. C. 
§ 1963(a)(1) and were therefore subject to forfeiture. Russello v. United 
States, p. 16.
DAMAGES. See Atomic Energy Act of 1954.

DEATH PENALTY. See Habeas Corpus, 2; Stays, 1-6.

DEPORTATION. See Immigration and Nationality Act.

DERIVATIVE ACTIONS BY CORPORATE SHAREHOLDERS. See 
Investment Company Act of 1940.

DISCRIMINATION BASED ON SEX. See Jurisdiction.

“DISPLACED PERSON.” See Uniform Relocation Assistance and 
Real Property Acquisition Policies Act of 1970.

DUE PROCESS. See Collateral Estoppel, 2.

EIGHTH AMENDMENT. See Habeas Corpus, 2.

EMPLOYER AND EMPLOYEES. See Civil Service Reform Act of 
1978.

ESTOPPEL. See Collateral Estoppel.

FAIR LABOR STANDARDS ACT. See Constitutional Law, II, 2.

“FAIR USE” OF COPYRIGHTED MATERIALS. See Copyrights.

FALSE TAX RETURNS. See Internal Revenue Code, 1.

FEDERAL-AID HIGHWAY ACT OF 1968. See Uniform Relocation 
Assistance and Real Property Acquisition Policies Act of 1970.

FEDERAL INCOME TAXES. See Internal Revenue Code.

FEDERAL LABOR RELATIONS AUTHORITY. See Civil Service 
Reform Act of 1978.

FEDERAL RULES OF CIVIL PROCEDURE. See Investment Com-
pany Act of 1940; Jurors.

FEDERAL-STATE RELATIONS. See Airport Development Accelera-
tion Act of 1973; Atomic Energy Act of 1954; Coastal Zone Manage-
ment Act; Habeas Corpus, 2; Uniform Relocation Assistance and 
Real Property Acquisition Policies Act of 1970.
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“FIRE” SEARCHES. See Constitutional Law, II, 1.

FIRST AMENDMENT. See Constitutional Law, I.

FLORIDA. See Habeas Corpus, 2.

FORFEITURES. See Criminal Law.

FOURTEENTH AMENDMENT. See Constitutional Law, II, 1.

FOURTH AMENDMENT. See Constitutional Law, IL

FRAUDULENT TAX RETURNS. See Internal Revenue Code, 1.

GAS DEPLETION ALLOWANCE. See Internal Revenue Code, 2.

GAS LEASES. See Coastal Zone Management Act; Internal Revenue
Code, 2; Stays, 7.

GOVERNMENT EMPLOYEES. See Civil Service Reform Act of 
1978.

HABEAS CORPUS. See also Stays, 3, 4.
1. Communications between juror and judge—Harmless error—State-

court findings.—Lower federal courts erred in granting habeas corpus 
relief to respondent state prisoner on ground that unrecorded ex parte 
communications between a trial judge and a juror could never be harmless 
error, and under 28 U. S. C. § 2254(d) should have deferred to presump-
tively correct state-court finding that alleged constitutional violations were 
harmless error. Rushen v. Spain, p. 114.

2. State-court death penalty—Federal habeas corpus proceedings.— 
Where (1) Florida Supreme Court held that state-court trial judge had not 
considered nonstatutory aggravating circumstance of future dangerous-
ness in sentencing respondent to death after conviction for murder, and (2) 
Federal District Court, denying habeas corpus relief, held that record did 
not support claim that trial judge had improperly considered such ag-
gravating circumstance, Court of Appeals erred in concluding that record 
did not support Florida Supreme Court’s finding, and in reversing District 
Court, since it did not appear that, even if sentencing judge considered im-
proper factor, balancing process of comparing aggravating and mitigating 
circumstances, as prescribed by Florida statute, was so infected as to ren-
der death sentence constitutionally impermissible. Wainwright v. Goode, 
p. 78.
HAWAII. See Airport Development Acceleration Act of 1973.

HONORARY SOCIETIES’ MEMBERSHIP POLICIES. See Juris-
diction.

HOUSE SEARCHES BY ARSON INVESTIGATORS. See Constitu-
tional Law, II, 1.
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IMMIGRATION AND NATIONALITY ACT.
Suspension of deportation—“Continuous physical presence” require-

ment.—Where respondent illegal alien had left United States for three 
months and had then improperly reentered country, she did not meet 
7-year “continuous physical presence” requirement of § 244(a)(1) of Act 
so as to be eligible to seek suspension of deportation. INS v. Phinpathya, 
p. 183.
IMPARTIALITY OF JURORS. See Habeas Corpus, 1.

INCOME TAXES. See Airport Development Acceleration Act of 1973; 
Internal Revenue Code.

INFRINGEMENT OF COPYRIGHTS. See Copyrights.

INSPECTION OF PREMISES UNDER CLEAN AIR ACT. See Col-
lateral Estoppel, 1.

INSTRUCTIONS TO JURY. See Procedure.

INSURANCE PROCEEDS FROM ARSON. See Criminal Law.

INTERNAL REVENUE CODE.
1. Fraudulent return—Nonfraudulent amended retum^-Limitations 

period for tax assessment.—Where a taxpayer files a false or fraudulent 
return § 6501(c)(1) of Code applies and a tax may be assessed “at any time,” 
regardless of whether 3-year limitations period for assessment of income 
taxes expired after taxpayer filed a nonfraudulent amended return. 
Badaracco v. Commissioner, p. 386.

2. Oil and gas depletion allowance—Independent producers and royalty 
owners.—Section 613A of Code, relating to deduction from taxable income 
of percentage depletion allowance by independent oil and gas producers 
and royalty owners, does not deny allowance for percentage depletion on 
advance royalty or lease bonus income altogether; such taxpayers are enti-
tled to allowance at some time during productive life of oil and gas leases. 
Commissioner v. Engle, p. 206.
INVESTMENT COMPANY ACT OF 1940.

Shareholder’s suit—Fees of company’s adviser.—Federal Rule of Civil 
Procedure 23.1, which applies to stockholders’ “derivative” actions, does 
not apply to an action brought by an investment company shareholder 
against company and its adviser for breach of fiduciary duty as to adviser’s 
fees under § 36(b) of Act, and thus plaintiff in such a case need not first 
make a demand upon company’s directors before bringing suit. Daily 
Income Fund, Inc. v. Fox, p. 523.
JURISDICTION.

Court of Appeals—University’s assistance of all-male society— 
Mootness.—Where (1) Secretary of Health, Education, and Welfare noti-
fied a university that it was violating a federal regulation by allowing peti-
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JURISDICTION—Continued.
tioner all-male honorary society to conduct initiation ceremony on campus, 
(2) university thereafter prohibited ceremony, (3) petitioner then brought 
an action in Federal District Court challenging Secretary’s interpretation 
of regulation, and (4) before Court of Appeals affirmed summary judgment 
for Secretary, university’s president wrote a letter to petitioner stating 
that regardless of lawsuit’s outcome, petitioner could not conduct activities 
on campus until it discontinued its sexually discriminatory membership 
policy, letter rendered case moot and Court of Appeals had no jurisdiction 
to decide it. Iron Arrow Honor Society v. Heckler, p. 67.

JURORS. See also Constitutional Law, I; Habeas Corpus, 1.
Voir dire examination—Peremptory challenges.—In action by respond-

ent parents and son to recover for injuries sustained by son while operating 
a lawnmower manufactured by petitioner where jury returned a verdict for 
petitioner, Court of Appeals erred in holding that new trial should have 
been granted because respondents’ right of peremptory challenge of jurors 
was prejudiced when one of jurors did not respond to a question on voir 
dire seeking information concerning injuries of family members although 
juror’s son had sustained a broken leg as a result of an exploding tire; re-
spondents were not entitled to a new trial unless juror’s failure to disclose 
denied them their right to an impartial jury. McDonough Power Equip-
ment, Inc. v. Greenwood, p. 548.

JURY INSTRUCTIONS. See Procedure.

JURY SELECTION. See Constitutional Law, I; Jurors.

LEASES OF OIL AND GAS LANDS. See Coastal Zone Management 
Act; Internal Revenue Code, 2; Stays, 7.

LIMITATION OF ACTIONS. See Internal Revenue Code, 1.

MOOTNESS. See Jurisdiction.

NATURALIZATION OF ALIENS. See Collateral Estoppel, 2.

NEWS MEDIA’S RIGHT TO ATTEND VOIR DIRE EXAMINATION 
OF JURORS. See Constitutional Law, I.

NUCLEAR CONTAMINATION. See Atomic Energy Act of 1954.

OIL DEPLETION ALLOWANCE. See Internal Revenue Code, 2.

OIL LEASES. See Coastal Zone Management Act; Internal Revenue
Code, 2; Stays, 7.

OKLAHOMA. See Atomic Energy Act of 1954.

ORGANIZED CRIME CONTROL ACT OF 1970. See Criminal Law.

OUTER CONTINENTAL SHELF LANDS ACT OF 1953. See Coastal 
Zone Management Act.



1316 INDEX

OUTER CONTINENTAL SHELF OIL AND GAS LEASES. See 
Coastal Zone Management Act; Stays, 7.

PER DIEM ALLOWANCE TO GOVERNMENT EMPLOYEES. See 
Civil Service Reform Act of 1978.

PEREMPTORY CHALLENGES OF JURORS. See Jurors.

PRE-EMPTION OF STATE LAW BY FEDERAL LAW. See Airport 
Development Acceleration Act of 1973; Atomic Energy Act of 1954.

PRESS’ AND PUBLIC’S ACCESS TO VOIR DIRE EXAMINATION 
OF JURORS. See Constitutional Law, I.

PRICE-ANDERSON ACT. See Atomic Energy Act of 1954.

PROCEDURE.
Vacation of Court of Appeals’ judgment—Remand.—Court of Appeals’ 

judgment was vacated, and case was remanded, since Government’s con-
cession that District Court erroneously refused to give petitioner’s charac-
ter evidence instruction to jury in criminal case, as well as Government’s 
contention that such error was harmless, should have been presented to 
Court of Appeals in first instance. Torres-Valencia v. United States, 
p. 44.
PRODUCTS LIABILITY. See Jurors.

PROPORTIONALITY OF DEATH SENTENCE. See Stays, 4, 5.

PUBLIC EMPLOYEES. See Civil Service Reform Act of 1978.

PUNITIVE DAMAGES. See Atomic Energy Act of 1954.

RACKETEERING. See Criminal Law.

RADIATION INJURIES. See Atomic Energy Act of 1954.

RECORDING TELEVISION PROGRAMS. See Copyrights.

RELOCATION OF TELEPHONE COMPANY’S FACILITIES. See 
Uniform Relocation Assistance and Real Property Acquisition 
Policies Act of 1970.

RIGHT OF ACCESS TO CRIMINAL TRIALS. See Constitutional 
Law, I.

RIGHT TO FAIR TRIAL. See Constitutional Law, I; Jurors.

SEARCHES AND SEIZURES. See Constitutional Law, II.

SEX DISCRIMINATION. See Jurisdiction.

SHAREHOLDERS’ SUITS. See Investment Company Act of 1940.

STATE INCOME TAXES. See Airport Development Acceleration Act 
of 1973.

STATUTES OF LIMITATIONS. See Internal Revenue Code, 1.
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STAYS.
1. Death sentence.—Applications to stay executions are granted, where 

each execution was set for a date within period for petitioning this Court 
for certiorari to review Missouri Supreme Court’s affirmance of each con-
viction and sentence. McDonald v. Missouri (Bla ckmu n , J., in cham-
bers), p. 1306.

2. Death sentence.—Application to stay execution is denied, where all 
of applicant’s constitutional claims were previously considered in earlier 
proceedings in state and federal courts. Sullivan v. Wainwright, p. 109.

3. Death sentence.—Application to stay execution is denied, where 
fewer than four Justices would grant certiorari to review Federal Court 
of Appeals’ affirmance of District Court’s denial of habeas corpus relief 
to applicant state prisoner; this Court will not adopt a rule calling for 
an automatic stay where applicant is seeking review of denial of his first 
federal habeas corpus petition. Autry v. Estelle, p. 1.

4. Death sentence.—Application to stay execution is granted pending 
Court of Appeals’ disposition of appeal from District Court’s denial of 
habeas corpus relief—sought for first time on ground of Texas Court of 
Criminal Appeals’ failure to consider proportionality of death sentence—or 
until a further order by this Court or by Circuit Justice. Autry v. Estelle 
(Whi te , J., in chambers), p. 1301.

5. Death sentence—Vacation of stay.—Application to vacate Court 
of Appeals’ stay of respondent’s execution, pending either this Court’s 
anticipated review of law concerning state-court procedures for review 
of proportionality of death sentences or this Court’s further directions, is 
granted. Maggio v. Williams, p. 46.

6. Death sentence—Vacation of stay.—Application to vacate Federal 
Circuit Judge’s order staying respondent’s execution is granted. Woodard 
v. Hutchins, p. 377.

7. Sale of Outer Continental Shelf tracts.—Applications to stay District 
Court’s preliminary injunction prohibiting Secretary of Interior from con-
ducting a sale of certain tracts on Pacific Outer Continental Shelf for oil and 
gas leasing are granted. Clark v. California (Rehn quis t , J., in cham-
bers), p. 1304.
SUBPOENAS DUCES TECUM ISSUED BY LABOR DEPART-

MENT. See Constitutional Law, II, 2.

SUPREME COURT.
1. Assignment of Justice Stewart (retired) to the United States Court of 

Appeals for the First Circuit, p. 1027.
2. Assignment of Justice Stewart (retired) to the United States Court of 

Appeals for the Third Circuit, p. 1074.
SUSPENSION OF DEPORTATION. See Immigration and National-

ity Act.
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TAPE-RECORDING TELEVISION PROGRAMS. See Copyrights.

TAXES. See Airport Development Acceleration Act of 1973; Internal 
Revenue Code.

TAX REDUCTION ACT OF 1975. See Internal Revenue Code, 2.

TELEPHONE COMPANIES. See Uniform Relocation Assistance and 
Real Property Acquisition Policies Act of 1970.

TELEVISION. See Copyrights.

TRAVEL EXPENSES OF GOVERNMENT EMPLOYEES. See Civil 
Service Reform Act of 1978.

UNIFORM RELOCATION ASSISTANCE AND REAL PROPERTY 
ACQUISITION POLICIES ACT OF 1970.

“Displaced person”—Telephone company.—Where respondent company 
was required to relocate telephone transmission facilities because of a 
street realignment resulting from federally funded urban renewal project 
carried out by petitioner, a political subdivision of State, respondent was 
not a “displaced person” entitled to relocation benefits under Act. Norfolk 
Redevelopment & Housing Authority v. Chesapeake & Potomac Telephone 
Co., p. 30.

UNION REPRESENTATIVES. See Civil Service Reform Act of 1978.

UNIVERSITY’S ASSISTANCE OF ALL-MALE HONORARY SOCI-
ETY. See Jurisdiction.

URBAN RENEWAL PROJECTS. See Uniform Relocation Assistance 
and Real Property Acquisition Policies Act of 1970.

VACATION OF STAYS. See Stays, 5, 6.

VICARIOUS LIABILITY FOR COPYRIGHT INFRINGEMENT. See 
Copyrights.

VIDEO TAPE RECORDERS. See Copyrights.

VOIR DIRE EXAMINATION OF JURORS. See Constitutional Law, 
I; Jurors.

WORDS AND PHRASES.
1. “Directly affecting the coastal zone.” § 307(c)(1), Coastal Zone 

Management Act, 16 U. S. C. § 1456(c)(1) (1982 ed.). Secretary of Inte-
rior v. California, p. 312.

2. “Displaced person.” §101(6), Uniform Relocation Assistance and 
Real Property Acquisition Policies Act of 1970, 42 U. S. C. §4601(6). 
Norfolk Redevelopment & Housing Authority v. Chesapeake & Potomac 
Telephone Co., p. 30.

3. “Interest.” 18 U. S. C. § 1963(a)(1). Russello v. United States, 
p. 16.
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