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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits, pur-
suant to Title 28, United States Code, Section 42, and that such al-
lotment be entered of record, effective nunc pro tunc October 1,
1981, viz.:

For the District of Columbia Circuit, WARREN E. BURGER, Chief
Justice.

For the First Circuit, WILLIAM J. BRENNAN, JR., Associate
Justice.

For the Second Circuit, THURGOOD MARSHALL, Associate
Justice.

For the Third Circuit, WILLIAM J. BRENNAN, JR., Associate
Justice.

For the Fourth Circuit, WARREN E. BURGER, Chief Justice.

For the Fifth Circuit, BYRON R. WHITE, Associate Justice.

For the Sixth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate
Justice.

For the Eighth Circuit, HARRY A. BLACKMUN, Associate
Justice.

For the Ninth Circuit, WILLIAM H. REHNQUIST, Associate
Justice.

For the Tenth Circuit, BYRON R. WHITE, Associate Justice.

For the Eleventh Circuit, LEwis F. POWELL, JR., Associate
Justice.

October 5, 1981.

Pursuant to the provisions of Title 28, United States Code, Sec-
tion 42, It is ordered that the CHIEF JUSTICE be, and he hereby is,
assigned to the Federal Circuit as Circuit Justice, effective Octo-
ber 1, 1982.

October 12, 1982,

(For next previous allotment, see 423 U. S., p. VL)
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Under Tennessee law the father of an illegitimate child is responsible for
the child’s support. Enforcement of this obligation depends on the
establishment of paternity. A Tennessee statute provides that a pater-
nity and support action must be filed within two years of the child’s birth
unless the father has provided support or has acknowledged his pater-
nity in writing, or unless the child is, or is liable to become, a public
charge, in which case the State or any person can bring suit at any time
prior to the child’s 18th birthday. In May 1978, appellant mother of an
illegitimate child born in November 1968 brought a paternity and sup-
port action in the Tennessee Juvenile Court against appellee Brown, who
moved to dismiss the action on the ground that it was barred by the
2-year limitations period. The court held that the limitations period vio-
lated, inter alia, the Equal Protection Clause of the Fourteenth Amend-
ment, because it imposed a restriction on the support rights of some
illegitimate children that was not imposed on the identical rights of
legitimate children. The Tennessee Supreme Court reversed and up-
held the constitutionality of the 2-year limitations period.

Held: The 2-year limitations period in question denies certain illegitimate
children the equal protection of the law guaranteed by the Fourteenth
Amendment. Pp. 7-18.

(a) Restrictions on support suits by illegitimate children “will survive
equal protection scrutiny to the extent they are substantially related to a
legitimate state interest.” Mills v. Habluetzel, 456 U. S. 91, 99. The
period for obtaining paternal support has to be long enough to provide a

1
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reasonable opportunity for those with an interest in illegitimate children
to bring suit on their behalf; and any time limit on that opportunity has
to be substantially related to the State’s interest in preventing the litiga-
tion of stale or fraudulent claims. Id., at 99-100. Pp. 7-11.

(b) Here, the 2-year limitations period does not provide an illegitimate
child who is not covered by one of the exceptions in the statute with an
adequate opportunity to obtain support. The mother’s financial difficul-
ties caused by the child’s birth, the loss of income attributable to the
need to care for the child, continuing affection for the child’s father, a
desire to avoid family and community disapproval, and emotional strain
and confusion that often attend the birth of an illegitimate child, all may
inhibit a mother from filing a paternity suit within two years after the
child’s birth. Pp. 12-13.

(¢) Nor is the 2-year limitations period substantially related to the
legitimate state interest in preventing the litigation of stale or fraudu-
lent claims. It amounts to a restriction effectively extinguishing the
support rights of illegitimate children that cannot be justified by the
problems of proof surrounding paternity actions. The State’s argument
that the different treatment accorded legitimate and illegitimate children
is substantially related to the above legitimate state interest is seriously
undermined by the exception for illegitimate children who are, or are likely
to become, public charges, since claims filed on behalf of these children
when they are more than two years old would be just as stale or as vul-
nerable to fraud as claims filed on behalf of illegitimate children who are
not public charges at the same age. Moreover, the fact that Tennessee
tolls most actions during a child’s minority, when considered in combina-
tion with the above factors, leads one to question whether the burden
placed on illegitimate children is designed to advance permissible state
interests. And the advances in blood testing render more attenuated
the relationship between a statute of limitations and the State’s interest
in preventing the litigation of stale or fraudulent claims. Pp. 13-18.

638 S. W. 2d 369, reversed and remanded.
BRENNAN, J., delivered the opinion for a unanimous Court.

Harold W. Horne, by appointment of the Court, 459 U. S.
1100, argued the cause and filed a brief for appellants.

Susan Short Kelly, Assistant Attorney General of Tennes-
see, argued the cause for appellees. With her on the brief
were William M. Leech, Jr., Attorney General, and Robert
B. Littleton.*

*James D. Weill, Marian Wright Edelman, and Judith L. Lichtman filed a
brief for the Children’s Defense Fund et al. as amici curiae urging reversal.
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1 Opinion of the Court

JUSTICE BRENNAN delivered the opinion of the Court.

This case requires us to decide the constitutionality of a
provision of a Tennessee statute’! that imposes a 2-year limi-
tations period on paternity and child support actions brought
on behalf of certain illegitimate children.

I

Under Tennessee law both fathers and mothers are respon-
sible for the support of their minor children. See Tenn.
Code Ann. §34-101 (1977); Rose Funeral Home, Inc. v.
Julian, 176 Tenn. 534, 539, 144 S. W. 2d 755, 757 (1940);
Brooks v. Brooks, 166 Tenn. 255, 257, 61 S. W. 2d 654 (1933).
This duty of support is enforceable throughout the child’s mi-
nority. See Blackburn v. Blackburn, 526 S. W. 2d 463, 466
(Tenn. 1975); Whitt v. Whatt, 490 S. W. 2d 159, 160 (Tenn.
1973). See also Tenn. Code Ann. §§36-820, 36-828 (1977).
Tennessee law also makes the father of a child born out of
wedlock responsible for “the necessary support and education
of the child.” §36-223. See also Brown v. Thomas, 221
Tenn. 319, 323, 426 S. W. 2d 496, 498 (1968). Enforcement
of this obligation depends on the establishment of paternity.
Tennessee Code Ann. § 36-224(1) (1977)2 provides for the fil-

!Tennessee Code Ann. § 36-224(2) (1977) reads as follows:

“(2) Proceedings to establish the paternity of the child and to compel the
father to furnish support and education for the child may be instituted dur-
ing the pregnancy of the mother or after the birth of the child, but shall not
be brought after the lapse of more than two (2) years from the birth of the
child, unless paternity has been acknowledged by the father in writing or
by the furnishing of support. Provided, however, that the department of
human services or any person shall be empowered to bring a suit in behalf
of any child under the age of eighteen (18) who is, or is liable to become a
public charge.”

*Tennessee Code Ann. §36-224(1) (1977) reads as follows:

“(1) A petition to establish paternity of a child, to change the name of
the child if it is desired, and to compel the father to furnish support and
education for the child in accordance with this chapter may be filed by the
mother, or her personal representative, or, if the child is likely to become a
public charge by the state department of human services or by any person.
Said petition may be filed in the county where the mother or child resides




4 OCTOBER TERM, 1982
Opinion of the Court 462 U. 8.

ing of a petition which can lead both to the establishment of
paternity and to enforcement of the father’s duty of support.
With a few exceptions, however, the petition must be filed
within two years of the child’s birth. See §36-224(2); n. 1,
supra.

In May 1978, Frances Annette Pickett filed an action pur-
suant to § 36—224(1) seeking to establish that Braxton Brown
was the father of her son, Jeffrey Lee Pickett, who was born
on November 1, 1968. App. 3. Frances Pickett also sought
an order from the court requiring Brown to contribute to the
support and maintenance of the child. Ibid. Brown denied
that he was the father of the child. Id., at 13. It is uncon-
tested that he had never acknowledged the child as his own
or contributed to the child’s support. Id., at 5-6, 13-14;
Brief for Appellants 5. Brown moved to dismiss the suit on
the ground that it was barred by the 2-year limitations period
established by §36-224(2). Frances Pickett responded with
a motion challenging the constitutionality of the limitations
period. App. 5-7, 13.?

The Juvenile Court held that the 2-year limitations period
violated the Equal Protection Clause of the Fourteenth

or is found or in the county where the putative father resides or is found.
The fact that the child was born outside this state shall not be a bar to filing
a petition against the putative father. After the death of the mother or in
case of her disability said petition may be filed by the child acting through a
guardian or next friend.”

3Frances Pickett challenged the statute on equal protection and due
process grounds under both the Federal and State Constitutions. App.
6-7. She also alleged that the statute amounted to cruel and unusual
punishment under both the Federal and State Constitutions. Ibid. The
Juvenile Court did not address this claim. The Tennessee Supreme Court
later noted that she did not seriously press it before that court. 638 S. W.
2d 369, 371 (1982). She also does not advance it before this Court.

Pickett also sought permission to amend her complaint to bring the
paternity suit in the name of her child. App. 6.

After Pickett filed her motion challenging the constitutionality of the
statute the State Attorney General was notified and he intervened to
defend the statute. See id., at 13; 638 S. W. 2d, at 371.
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Amendment of the Federal Constitution and certain provi-
sions of the Tennessee Constitution. Id., at 14. The court
based its conclusion on the fact that the limitations period
governing paternity actions imposed a restriction on the sup-
port rights of some illegitimate children that was not imposed
on the identical rights of legitimate children. Ibid. With-
out articulating any clear standard of review, the court re-
jected the State’s argument that the 2-year limitations period
was justified by the State’s interest in preventing the litiga-
tion of “stale or spurious” claims. Id., at 15. In the court’s
view, this argument was undermined by the exception to the
limitations period established for illegitimate children who
are, or are likely to become, public charges, for “the possi-
bilities of fraud, perjury, or litigation of stale claims [are]
no more inherent in a case brought [for] a child who is not
receiving public assistance than [in] a case brought for a child
who is a public charge.” Ibid.*

On appeal,® the Tennessee Supreme Court reversed the
Judgment of the Juvenile Court and upheld the constitutional-
ity of the 2-year limitations period. 638 S. W. 2d 369 (1982).
In addressing Frances Pickett’s equal protection and due
process challenges to the statute, the court first reviewed our
decision in Mills v. Habluetzel, 456 U. S. 91 (1982), and sev-
eral decisions from other state courts. Based on this review,
the court stated that the inquiry with respect to both claims
was “essentially the same: whether the state’s policy as

‘The court also found that the statute discriminated between “children
born out of wedlock who are receiving public assistance and such children
whose mothers are not receiving public assistance.” App. 15-16. In this
regard, the court pointed out that a mother’s fulfillment of her obligation
to support her child does not relieve the father of his duty of support. Id.,
at 16.

The court granted Pickett permission to amend her complaint to bring
the suit in the name of her child. Ibid.

®*The Juvenile Court “allowed an interlocutory appeal by certifying that
the constitutionality of [Tenn. Code Ann.] § 36—224(2) was the sole determi-
native question of law in the proceedings.” 638 S. W. 2d, at 371.
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reflected in the statute affords a fair and reasonable opportu-
nity for the mother to decide in a rational way whether or not
the child’s best interest would be served by her bringing a
paternity suit.” 638 S. W. 2d, at 376. The court concluded
that “[t]he Legislature could rationally determine that two
years is long enough for most women to have recovered phys-
ically and emotionally, and to be able to assess their and their
children’s situations logically and realistically.” Id., at 379.

The court also found that the 2-year statute of limitations
was substantially related to the State’s valid interest in pre-
venting the litigation of stale or fraudulent claims. Id., at
380. The court justified the longer limitations period for
illegitimates who are, or are likely to become, public charges,
on the ground that “[t]he state’s countervailing interest in
doing justice and reducing the number of people on welfare is
served by allowing the state a longer time during which to
sue.” Ibid. The court also suggested that “the Tennessee
statute is ‘carefully tuned’ to avoid hardship in predictable
groups of cases, since it contains an exception for actions
against men who have acknowledged their children in writing
or by supporting them, and it has been held that . . . regular
or substantial payments are not required in order to consti-
tute ‘support.”” Id., at 379 (footnote omitted). Finally, the
court found that the uniqueness of the limitations period in
not being tolled during the plaintiff’s minority did not “alone
requir[e] a holding of unconstitutionality of a two-year pe-
riod, as opposed to any other period which can end during the
plaintiff’s minority.” Id., at 380.°

®The court also rejected the due process challenge to the statute. Id.,
at 376, 380.

In addition, the court found that the Juvenile Court had committed a
harmless error, from which Brown and the State did not appeal, in allowing
Pickett “to amend her complaint to add the name of the child, by the
mother as next friend, as a plaintiff.” Id., at 380. The court stated that
§ 36—224(1) “does not permit an action to be brought by the child except in
case of death or disability of the mother.” Ibid.
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We noted probable jurisdiction. 459 U. S. 1068 (1982).
We reverse.
II

We have considered on several occasions during the past 15
years the constitutional validity of statutory classifications
based on illegitimacy. See, e. g., Mills v. Habluetzel,
supra; United States v. Clark, 445 U. S. 23 (1980); Lalli v.
Lalli, 439 U. S. 259 (1978); Trimble v. Gordon, 430 U. S. 762
(1977); Mathews v. Lucas, 427 U. S. 495 (1976); Jimenez v.
Weinberger, 417 U. S. 628 (1974); New Jersey Welfare Rights
Org. v. Cahill, 411 U. S. 619 (1973); Gomez v. Perez, 409
U. S. 535 (1973); Weber v. Aetna Casualty & Surety Co., 406
U. S. 164 (1972); Glona v. American Guarantee & Liability
Insurance Co., 391 U. S. 73 (1968); Levy v. Louisiana, 391
U. S. 68 (1968). In several of these cases, we have held
the classifications invalid. See, e. g., Mills v. Habluetzel,
supra; Trimble v. Gordon, supra; Jimenez v. Weinberger,
supra; New Jersey Welfare Rights Org. v. Cahill, supra;
Gomez v. Perez, supra; Weber v. Aetna Casualty & Surety
Co., supra; Glona v. American Guarantee & Liability Insur-
ance Co., supra; Levy v. Louisiana, supra. Our consider-
ation of these cases has been animated by a special con-
cern for discrimination against illegitimate children. As the
Court stated in Weber:

“The status of illegitimacy has expressed through the
ages society’s condemnation of irresponsible liaisons
beyond the bonds of marriage. But visiting this con-
demnation on the head of an infant is illogical and unjust.
Moreover, imposing disabilities on the illegitimate child
is contrary to the basic concept of our system that legal
burdens should bear some relationship to individual
responsibility or wrongdoing. Obviously, no child is
responsible for his birth and penalizing the illegitimate
child is an ineffectual—as well as an unjust—way of de-
terring the parent. Courts are powerless to prevent the
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social opprobrium suffered by these hapless children, but
the Equal Protection Clause does enable us to strike
down discriminatory laws relating to status of birth
where—as in this case—the classification is justified by
no legitimate state interest, compelling or otherwise.”
406 U. S., at 175-176 (footnotes omitted).

In view of the history of treating illegitimate children less
favorably than legitimate ones, we have subjected statutory
classifications based on illegitimacy to a heightened level of
scrutiny. Although we have held that classifications based
on illegitimacy are not “suspect,” or subject to “our most
exacting scrutiny,” Trimble v. Gordon, supra, at 76T;
Mathews v. Lucas, 427 U. S., at 506, the scrutiny applied to
them “is not a toothless one . . . .” Id., at 510. In United
States v. Clark, supra, we stated that “a classification based
on illegitimacy is unconstitutional unless it bears ‘an evident
and substantial relation to the particular . . . interests [the]
statute is designed to serve.”” 445 U. S., at 27. See also
Lalli v. Lalli, supra, at 265 (plurality opinion) (“classifica-
tions based on illegitimacy . . . are invalid under the Four-
teenth Amendment if they are not substantially related to
permissible state interests”). We applied a similar standard
of review to a classification based on illegitimacy last Term in
Mills v. Habluetzel, 456 U. S. 91 (1982). We stated that
restrictions on support suits by illegitimate children “will
survive equal protection scrutiny to the extent they are sub-
stantially related to a legitimate state interest.” Id., at 99.

Our decisions in Gomez and Mills are particularly relevant
to a determination of the validity of the limitations period at
issue in this case. In Gomez we considered “whether the
laws of Texas may constitutionally grant legitimate children
a judicially enforceable right to support from their natural
fathers and at the same time deny that right to illegitimate
children.” 409 U. 8., at 535. We stated that “a State may
not invidiously discriminate against illegitimate children by de-
nying them substantial benefits accorded children generally,”
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id., at 538, and held that “once a State posits a judicially en-
forceable right on behalf of children to needed support from
their natural fathers there is no constitutionally sufficient
justification for denying such an essential right to a child sim-
ply because its natural father has not married its mother.”
Ibid. The Court acknowledged the “lurking problems with
respect to proof of paternity,” ibid., and suggested that they
could not “be lightly brushed aside.” Ibid. But those prob-
lems could not be used to form “an impenetrable barrier that
works to shield otherwise invidious discrimination.” Ibid.

In Mills we considered the sufficiency of Texas’ response
to our decision in Gomez. In particular, we considered the
constitutionality of a 1-year statute of limitations governing
suits to identify the natural fathers of illegitimate children.
456 U. S., at 92. The equal protection analysis focused on
two related requirements: the period for obtaining paternal
support has to be long enough to provide a reasonable oppor-
tunity for those with an interest in illegitimate children to
bring suit on their behalf; and any time limit on that opportu-
nity has to be substantially related to the State’s interest in
preventing the litigation of stale or fraudulent claims. Id.,
at 99-100.

The Texas statute failed to satisfy either requirement.
The 1-year period for bringing a paternity suit did not pro-
vide illegitimate children with an adequate opportunity to
obtain paternal support. Id., at 100. The Court cited a
variety of factors that make it unreasonable to require that a
paternity suit be brought within a year of a child’s birth.
Ibid." In addition, the Court found that the 1-year limita-

"The Court suggested that “[flinancial difficulties caused by childbirth
expenses or a birth-related loss of income, continuing affection for the
child’s father, a desire to avoid disapproval of family and community, or the
emotional strain and confusion that often attend the birth of an illegitimate
child all encumber a mother’s filing of a paternity suit within 12 months of
birth.” 456 U. S., at 100. The Court also pointed out that “[e]ven if the
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tions period was not “substantially related to the State’s
interest in avoiding the prosecution of stale or fraudulent
claims.” Id., at 101. The problems of proof surrounding
paternity suits do not “justify a period of limitation which so
restricts [support rights] as effectively to extinguish them.”
Ibid. The Court could “conceive of no evidence essential to
paternity suits that invariably will be lost in only one year,
nor is it evident that the passage of 12 months will apprecia-
bly increase the likelihood of fraudulent claims.” Ibid. (foot-
note omitted).®

In a concurring opinion, JUSTICE O’CONNOR, joined by four
other Members of the Court,® suggested that longer limita-
tions periods also might be unconstitutional. Id., at 106.%
JUSTICE O’CONNOR pointed out that the strength of the
State’s interest in preventing the prosecution of stale or
fraudulent claims was “undercut by the countervailing state
interest in ensuring that genuine claims for child support are
satisfied.” Id., at 103. This interest “stems not only from a
desire to see that ‘justice is done,” but also from a desire to
reduce the number of individuals forced to enter the welfare
rolls.” Ibid. (footnote omitted). JUSTICE O’CONNOR also

mother seeks public financial assistance and assigns the child’s support
claim to the State, it is not improbable that 12 months would elapse with-
out the filing of a claim.” Ibid. In this regard, the Court noted that
“[sleveral months could pass before a mother finds the need to seek such
assistance, takes steps to obtain it, and is willing to join the State in litiga-
tion against the natural father.” Ibid. (footnote omitted).

¢ The Court found no need to reach a due process challenge to the statute.
Id., at 97.

*THE CHIEF JUSTICE, JUSTICE BRENNAN, and JUSTICE BLACKMUN
joined JUSTICE O’CONNOR’s concurring opinion. Id., at 102. JUSTICE
POWELL joined Part I of JUSTICE O’CONNOR’s concurring opinion, but did
not join the Court’s opinion. Id., at 106 (POWELL, J., concurring in
Jjudgment).

PJUSTICE O’CONNOR wrote separately because she feared that the
Court’s opinion might “be misinterpreted as approving the 4-year statute
of limitation now used in Texas.” Id., at 102.
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suggested that the State’s concern about stale or fraudulent
claims “is substantially alleviated by recent scientific devel-
opments in blood testing dramatically reducing the possibility
that a defendant will be falsely accused of being the illegiti-
mate child’s father.” Id., at 104, n. 2. Moreover, JUSTICE
O’CoNNOR found it significant that a paternity suit was “one
of the few Texas causes of action not tolled during the minor-
ity of the plaintiff.” Id., at 104 (footnote omitted). She
stated:

“Of all the difficult proof problems that may arise in civil
actions generally, paternity, an issue unique to illegiti-
mate children, is singled out for special treatment.
When this observation is coupled with the Texas Legisla-
ture’s efforts to deny illegitimate children any significant
opportunity to prove paternity and thus obtain child sup-
port, it is fair to question whether the burden placed on
illegitimates is designed to advance permissible state
interests.” Id., at 104-105.

Finally, JUSTICE O’CONNOR suggested that “practical obsta-
cles to filing suit within one year of birth could as easily exist
several years after the birth of the illegitimate child.” Id.,
at 105. In view of all these factors, JUSTICE O’CONNOR con-
cluded that there was “nothing special about the first year
following birth” that compelled the decision in the case. Id.,
at 106.

Against this background, we turn to an assessment of the
constitutionality of the 2-year statute of limitations at issue
here.

I1I

Much of what was said in the opinions in Mills is relevant
here, and the principles discussed in Mills require us to in-
validate this limitations period on equal protection grounds.

" In this light, we need not reach Pickett’s due process challenge to the
statute.
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Although Tennessee grants illegitimate children a right to
paternal support, Tenn. Code Ann. § 36-223 (1977), and pro-
vides a mechanism for enforcing that right, §36-224(1), the
imposition of a 2-year period within which a paternity suit
must be brought, §36-224(2), restricts the right of certain
illegitimate children to paternal support in a way that the
identical right of legitimate children is not restricted. In this
respect, some illegitimate children in Tennessee are treated
differently from, and less favorably than, legitimate children.

Under Mulls, the first question is whether the 2-year limi-
tations period is sufficiently long to provide a reasonable
opportunity to those with an interest in illegitimate children
to bring suit on their behalf. 456 U. S., at 99. In this re-
gard, it is noteworthy that § 36-224(2) addresses some of the
practical obstacles to bringing suit within a short time after
the child’s birth that were described in the opinions in Mills.
See 456 U. S., at 100; id., at 105-106 (O’CONNOR, J., concur-
ring). The statute creates exceptions to the limitations pe-
riod if the father has provided support for the child or has ac-
knowledged his paternity in writing. The statute also allows
suit to be brought by the State or by any person at any time
prior to a child’s 18th birthday if the child is, or is liable to
become, a public charge. See n. 1, supra. This addresses
JUSTICE O’CONNOR’s point in Mills that a State has a strong
interest in preventing increases in its welfare rolls. 456
U. S., at 103-104 (concurring opinion). For the illegitimate
child whose claim is not covered by one of the exceptions in
the statute, however, the 2-year limitations period severely
restricts his right to paternal support. The obstacles to fil-
ing a paternity and child support suit within a year after the
child’s birth, which the Court discussed in Mills, see id., at
100; n. 7, supra, are likely to persist during the child’s second
year as well. The mother may experience financial difficul-
ties caused not only by the child’s birth, but also by a loss of
income attributable to the need to care for the child. More-
over, “continuing affection for the child’s father, a desire to
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avoid disapproval of family and community, or the emotional
strain and confusion that often attend the birth of an illegiti-
mate child,” 456 U. S., at 100, may inhibit a mother from
filing a paternity suit on behalf of the child within two years
after the child’s birth. JUSTICE O’CONNOR suggested in
Mills that the emotional strain experienced by a mother and
her desire to avoid family or community disapproval “may
continue years after the child is born.” Id., at 105, n. 4 (con-
curring opinion).” These considerations compel a conclusion
that the 2-year limitations period does not provide illegiti-
mate children with “an adequate opportunity to obtain sup-
port.” Id., at 100.

The second inquiry under Mills is whether the time limita-
tion placed on an illegitimate child’s right to obtain support is
substantially related to the State’s interest in avoiding the
litigation of stale or fraudulent claims. Id., at 99-100. In
this case, it is clear that the 2-year limitations period govern-
ing paternity and support suits brought on behalf of certain
illegitimate children does not satisfy this test.

First, a 2-year limitations period is only a small improve-
ment in degree over the 1-year period at issue in Mills. It,
too, amounts to a restriction effectively extinguishing the
support rights of illegitimate children that cannot be justified
by the problems of proof surrounding paternity actions. As
was the case in Mills, “[wle can conceive of no evidence
essential to paternity suits that invariably will be lost in only

*Problems stemming from a mother’s emotional well-being are of par-
ticular concern in assessing the validity of Tennessee’s limitations period
because § 36-224(1), see n. 2, supra, permits suit to be filed only by the
mother or by her personal representative if the child is not likely to become
a public charge. As the Tennessee Supreme Court stated, §36-224(1)
“does not permit an action to be brought by the child except in case of
death or disability of the mother.” 638 S. W. 2d, at 380. The Texas stat-
ute involved in Mills permitted suit to be brought by “‘any person with an
interest in the child’. ...” 456 U. S., at 100. See also Tr. of Oral Arg.
31-33.
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[two years], nor is it evident that the passage of [24] months
will appreciably increase the likelihood of fraudulent claims.”
Id., at 101 (footnote omitted).

Second, the provisions of § 36—224(2) undermine the State’s
argument that the limitations period is substantially related
to its interest in avoiding the litigation of stale or fraudulent
claims. As noted, see supra, at 6, §36-224(2) establishes
an exception to the statute of limitations for illegitimate chil-
dren who are, or are likely to become, public charges. Pa-
ternity and support suits may be brought on behalf of these
children by the State or by any person at any time prior to
the child’s 18th birthday. The State argues that this distinc-
tion between illegitimate children receiving public assistance
and those who are not is justified by the State’s interest in
protecting public revenue. See Brief for Appellee Leech
26-30. Putting aside the question of whether this interest
can justify such radically different treatment of two groups of
illegitimate children,* the State’s argument does not address
the different treatment accorded illegitimate children who
are not receiving public assistance and legitimate children.
This difference in treatment is allegedly justified by the

¥ The State unquestionably has a legitimate interest in protecting public
revenue. As JUSTICE O’CONNOR pointed out in Mills, however, the State
also has an interest in seeing that “ justice is done’” by “ensuring that gen-
uine claims for child support are satisfied.” 456 U. S., at 108 (concurring
opinion). Moreover, an illegitimate child has an interest not only in
obtaining paternal support, but also in establishing a relationship to his
father. As the Juvenile Court suggested in this case, these interests are
not satisfied merely because the mother is providing the child with suffi-
cient support to keep the child off the welfare rolls. App. 16. See n. 4,
supra. The father’s duty of support persists even under these circum-
stances. App. 16. See also Rose Funeral Home, Inc. v. Julian, 176
Tenn. 534, 539, 144 S. W. 2d 755, 757 (1940); Brooks v. Brooks, 166 Tenn.
255, 257, 61 S. W. 2d 654 (1933). In any event, we need not resolve this
tension in this case. As we discuss infra, the State’s interest in protecting
the public revenue does not make paternity claims any more or less stale or
vulnerable to fraud.
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State’s interest in preventing the litigation of stale or fraud-
ulent claims. But as the exception for children receiving
public assistance demonstrates, the State perceives no pro-
hibitive problem in litigating paternity claims throughout a
child’s minority. There is no apparent reason why claims
filed on behalf of illegitimate children who are receiving pub-
lic assistance when they are more than two years old would
not be just as stale, or as vulnerable to fraud, as claims filed
on behalf of illegitimate children who are not public charges
at the same age. The exception in the statute, therefore,
seriously undermines the State’s argument that the different
treatment accorded legitimate and illegitimate children is
substantially related to the legitimate state interest in pre-
venting the prosecution of stale or fraudulent claims and
compels a conclusion that the 2-year limitations period is not
substantially related to a legitimate state interest.

Third, Tennessee tolls most actions during a child’s minor-
ity. See Tenn. Code Ann. §28-1-106 (1980)." In Parlato v.
Howe, 470 F. Supp. 996 (ED Tenn. 1979), the court stated
that “[t]he legal disability statute represents a long-standing
policy of the State of Tennessee to protect potential causes of
actions by minors during the period of their minority.” Id.,
at 998-999. In view of this policy, the court held that a
statute imposing a limitations period on medical malpractice
actions “was not intended to interfere with the operation of
the legal disability statute.” Id., at 998. Accord, Braden v.
Yoder, 592 S. W. 2d 896 (Tenn. App. 1979). But see Jones
V. Black, 539 S. W. 2d 123 (Tenn. 1976) (1-year limitations

“Tennessee Code Ann. §28-1-106 (1980) reads as follows:

“If the person entitled to commence an action is, at the time the cause of
action accrued, either within the age of eighteen (18) years, or of unsound
mind, such person, or his representatives and privies, as the case may be,
may commence the action, after the removal of such disability, within the
time of limitation for the particular cause of action, unless it exceed [sic]
three (3) years, and in that case within three (3) years from the removal of
such disability.”
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period governing wrongful-death actions applies “regardless
of the minority or other disability of any beneficiary of the
action”). Many civil actions are fraught with problems of
proof, but Tennessee has chosen to overlook these problems
in most instances in favor of protecting the interests of
minors. In paternity and child support actions brought on
behalf of certain illegitimate children, however, the State
instead has chosen to focus on the problems of proof and to
impose on these suits a short limitations period. Although
the Tennessee Supreme Court stated that the inapplicability
of the tolling provision to paternity actions did not “alone” re-
quire invalidation of the limitations period, 638 S. W. 2d, at
380, it is clear that this factor, when considered in combina-
tion with others already discussed, may lead one “to question
whether the burden placed on illegitimates is designed to ad-
vance permissible state interests.” Mills v. Habluetzel, 456
U. S., at 105 (O’CONNOR, J., concurring). See also id., at
106 (POWELL, J., concurring in judgment).*

*There is some confusion about the relationship between § 28—1-106 and
§36-224. Compare Brief for Appellants 18; Tr. of Oral Arg. 10, 13, with
Brief for Appellee Leech 13-14, 18; Tr. of Oral Arg. 30-31, 37-38. Even
assuming that the limitations period in § 36-224(2) is tolled during the
mother’s minority, the important point is that it is not tolled during the
minority of the child. As noted, see supra, at 15, and n. 14, statutes of
limitations generally are tolled during a child’s minority. This certainly
undermines the State’s argument that the different treatment accorded
legitimate and illegitimate children is justified by its interest in preventing
the litigation of stale or fraudulent claims.

It is not critical to this argument that the right to file a paternity action
generally is given to the mother. It is the child’s interests that are at
stake. The father’s duty of support is owed to the child, not to the
mother. See Tenn. Code Ann. § 36-223 (1977). Moreover, it is the child
who has an interest in establishing a relationship to his father. This real-
ity is reflected in the provision of § 36-224(1) that allows the child to bring
suit if the mother is dead or disabled. Cf. S. Rep. No. 93-1356, p. 52
(1974) (“[T]he interest primarily at stake in [a] paternity action [is] that of
the child”). Restrictive periods of limitation, therefore, necessarily affect
the interests of the child and their validity must be assessed in that light.
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Finally, the relationship between a statute of limitations
and the State’s interest in preventing the litigation of stale or
fraudulent paternity claims has become more attenuated as
scientific advances in blood testing have alleviated the prob-
lems of proof surrounding paternity actions. As JUSTICE
O’CONNOR pointed out in Mills, these advances have “dra-
matically reduc[ed] the possibility that a defendant will be
falsely accused of being the illegitimate child’s father.” Id.,
at 104, n. 2 (concurring opinion). See supra, at 10-11. See
also Little v. Streater, 452 U. S. 1, 6-8, 12, 14 (1981). Al-
though Tennessee permits the introduction of blood test
results only in cases “where definite exclusion [of paternity]
is established,” Tenn. Code Ann. §36-228 (1977); see also
§ 24-7-112 (1980), it is noteworthy that blood tests currently
can achieve a “mean probability of exclusion [of] at least
.. .90 percent . . ..” Miale, Jennings, Rettberg, Sell, &
Krause, Joint AMA-ABA Guidelines: Present Status of Sero-
logic Testing in Problems of Disputed Parentage, 10 Family
L. Q. 247, 256 (1976)." In Mills, the Court rejected the
argument that recent advances in blood testing negated the
State’s interest in avoiding the prosecution of stale or fraudu-
lent claims. 456 U. S., at 98, n. 4. It is not inconsistent
with this view, however, to suggest that advances in blood
testing render more attenuated the relationship between a
statute of limitations and the State’s interest in preventing
the prosecution of stale or fraudulent paternity claims. This
is an appropriate consideration in determining whether a

*See also Stroud, Bundrant, & Galindo, Paternity Testing: A Current
Approach, 16 Trial 46 (Sept. 1980) (“Recent advances in scientific tech-
niques now enable the properly equipped laboratory to routinely provide
attorneys and their clients with a 95-98 percent probability of excluding a
man falsely accused of paternity”); Terasaki, Resolution By HLA Testing
of 1000 Paternity Cases Not Excluded By ABO Testing, 16 J. Family L.
543 (1978). See generally Ellman & Kaye, Probabilities and Proof: Can
HLA and Blood Group Testing Prove Paternity?, 54 N. Y. U. L. Rev.
1131 (1979).
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period of limitations governing paternity actions brought on
behalf of illegitimate children is substantially related to a
legitimate state interest.

v

The 2-year limitations period established by Tenn. Code
Ann. §36-224(2) (1977) does not provide certain illegitimate
children with an adequate opportunity to obtain support and
is not substantially related to the legitimate state interest in
preventing the litigation of stale or fraudulent claims. It
therefore denies certain illegitimate children the equal pro-
tection of the laws guaranteed by the Fourteenth Amend-
ment. Accordingly, the judgment of the Tennessee Supreme
Court is reversed, and the case is remanded for proceedings
not inconsistent with this opinion.

It is so ordered.
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Syllabus

FEDERAL TRADE COMMISSION ET AL. ».
GROLIER INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

No. 82-372. Argued March 29, 1983—Decided June 6, 1983

Exemption 5 of the Freedom of Information Act (FOIA) exempts from dis-
closure under the Act “inter-agency or intra-agency memorandums or
letters which would not be available by law to a party . . . in litigation
with the agency.” Petitioner Federal Trade Commission (FTC) con-
ducted an investigation of a subsidiary of respondent in connection with a
civil penalty action against the subsidiary in Federal District Court filed
by the Department of Justice. The action was later dismissed with prej-
udice when the Government declined to comply with a discovery order.
Thereafter, respondent filed a request with the FTC for disclosure of
certain documents concerning the investigation of the subsidiary, but the
FTC denied the request on the ground that the documents were exempt
from disclosure under Exemption 5. Respondent then brought suit in
Federal District Court to compel release of the documents. The Dis-
trict Court held that the documents were exempt from disclosure under
Exemption 5 as, inter alia, attorney work product. The Court of Ap-
peals held that the documents generated during the action against the
subsidiary could not be withheld on the basis of the work-product rule
unless the FTC could show that “litigation related to the terminated
action exists or potentially exists.” The court reasoned that the work-
product rule encompassed by Exemption 5 was coextensive with the
work-product privilege under the Federal Rules of Civil Procedure, and
that a requirement that documents must be disclosed in the absence of
the existence or potential existence of related litigation best comported
with the fact that the work-product privilege is a qualified one.

Held: Under Exemption 5, attorney work product is exempt from manda-
tory disclosure without regard to the status of the litigation for which it
was prepared. By its own terms, Exemption 5 requires reference to
whether discovery would normally be required during litigation with the
agency. Under a literal reading of Federal Rule of Civil Procedure
26(b)(3), the work product of agency attorneys would not be subject to
discovery in subsequent litigation unless there was a showing of need
and thus would fall within the scope of Exemption 5. But regardless of
how Rule 26(b)(3) is construed, the Court of Appeals erred in construing
Exemption 5 to protect work-product material only if related litigation
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exists or potentially exists. The test under Exemption 5 is whether the
documents would be “routinely” or “normally” disclosed upon a showing
of relevance. The Court of Appeals’ determination that its rule concern-
ing related litigation best comported with the qualified nature of the
work-product rule is irrelevant in the FOIA context. Whether its im-
munity from discovery is absolute or qualified, a protected document
cannot be said to be subject to “routine” disclosure. Work-product ma-
terials are immune from discovery unless the one seeking discovery can
show substantial need in connection with subsequent litigation. Such
materials are thus not “routinely” or “normally” available to parties in
litigation and hence are exempt under Exemption 5. This result, by
establishing a discrete category of exempt information, implements the
FOIA’s purpose to provide “workable” rules. Pp. 23-28,

217 U. S. App. D. C. 47, 671 F. 2d 553, reversed.

WHITE, J., delivered the opinion of the Court, in which BURGER, C. J.,
and MARSHALL, POWELL,*REHNQUIST, STEVENS, and O’CONNOR, JJ.,
Jjoined. BRENNAN, J., filed an opinion concurring in part and concurring
in the judgment, in which BLACKMUN, J., joined, post, p. 28.

Deputy Solicitor General Geller argued the cause for peti-
tioners. With him on the briefs were Solicitor General Lee,
Assistant Attorney General McGrath, Samuel A. Alito, Jr.,
and Leonard Schaitman.

Daniel S. Mason argued the cause for respondent. With
him on the brief were Frederick P. Furth, Michael P.
Lehmann, and Richard M. Clark.

JUSTICE WHITE delivered the opinion of the Court.

The Freedom of Information Act (FOIA), 5 U. S. C. §552,
mandates that the Government make its records available to
the public. Section 552(b)(5) exempts from disclosure “inter-
agency or intra-agency memorandums or letters which would
not be available by law to a party . . . in litigation with the
agency.” It is well established that this exemption was in-
tended to encompass the attorney work-product rule. The
question presented in this case is the extent, if any, to which
the work-product component of Exemption 5 applies when
the litigation for which the requested documents were gener-
ated has been terminated.
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In 1972, the Federal Trade Commission undertook an in-
vestigation of Americana Corp., a subsidiary of respondent
Grolier Inc. The investigation was conducted in connection
with a civil penalty action filed by the Department of Justice.!
In 1976, the suit against Americana was dismissed with
prejudice when the Government declined to comply with a
District Court discovery order. In 1978, respondent filed a
request with the Commission for disclosure of documents
concerning the investigation of Americana.? The Commis-
sion initially denied the entire request, stating that it did not
have any information responsive to some of the items and
that the remaining portion of the request was not specific
enough to permit the Commission to locate the information
without searching millions of documents contained in in-
vestigatory files. The Commission refused to release the
few items that were responsive to the request on the basis

' United States v. Americana Corp., Civ. No. 388-72 (NJ). Americana
was charged with violation of a 1948 cease-and-desist order in making mis-
representations regarding its encyclopedia advertisements and door-to-
door sales.

By letter to the Commission, respondent requested the following:

“1) All records and documents which refer or relate to a covert investi-
gation of Americana Corporation and/or Grolier Incorporated, which was
made in or about April 1973, by a Federal Trade Commission consumer
protection specialist named Wendell A. Reid; and

“2) All records and documents which refer or relate to any covert inves-
tigation, made by any employee of the Federal Trade Commission, of any
of the following companies: [listing 14 companies, including respondent and
Americana Corporation].

“3) All records and documents which refer or relate to any covert inves-

tigation, made by any employee of the Federal Trade Commission, of any
person, company or other entity.” App. 15-16.
“Covert investigation” was defined by respondent to be “any investigation
of which the subject entity was not notified in advance and prior to acts
taken pursuant to such investigation.” Id., at 16. Respondent later
abandoned its requests for any documents other than those related to the
Americana investigation, defined in the first category of its request.
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that they were exempt from mandatory disclosure under
§552(b)(5).®

Pursuant to the Commission’s Rules, respondent appealed
to the agency’s General Counsel. Following review of re-
spondent’s request, and after a considerable process of give
and take, the dispute finally centered on seven documents.*
Following in camera inspection, the District Court deter-
mined that all the requested documents were exempt from
disclosure under § 552(b)(5), either as attorney work product,
as confidential attorney-client communications, or as internal
predecisional agency material. On appeal, the Court of Ap-
peals held that four documents generated during the Amer-
icana litigation could not be withheld on the basis of the
work-product rule unless the Commission could show that
“litigation related to the terminated action exists or po-
tentially exists.”® 217 U. S. App. D. C. 47, 50, 671 F. 2d
553, 556 (1982).

The Court of Appeals reasoned that the work-product rule
encompassed by §552(b)(5) was coextensive with the work-
product privilege under the Federal Rules of Civil Proce-

*The requested documents are subject to mandatory disclosure as “iden-
tifiable records” under §552(a)(3), unless covered by a specific exemp-
tion. In this case, the Commission claims exemption only under § 552
(b)(5), which provides:

“Thls section does not apply to matters that are—

“(5) 1nter-agency or mtra-agency memorandums or letters which would
not be available by law to a party other than an agency in litigation with
the agency . . ..”

*The Commission released a number of documents after respondent filed
this suit. Respondent abandoned its claim for many others. See
n. 2, supra.

®* Respondent withdrew its claim for disclosure of one of the seven docu-
ments. The Court of Appeals affirmed the District Court’s judgment that
another was exempt as an attorney-client communication, 217 U. S. App.
D. C., at 48, n. 3, 671 F. 2d, at 554, n. 3, and held that still another was
clearly a predecisional document not subject to disclosure under Exemp-
tion 5, id., at 51, 671 F. 2d, at 557. These rulings are not at issue here.




FTC v. GROLIER INC. 23
19 Opinion of the Court

dure. A requirement that documents must be disclosed in
the absence of the existence or potential existence of related
litigation, in the Court of Appeals’ view, best comported with
the fact that the work-product privilege is a qualified one.
We granted the Commission’s petition for certiorari, 459
U. S. 986 (1982). Because we find that the Court of Ap-
peals erred in its construction of Exemption 5, we reverse.

Section 552(b) lists nine exemptions from the mandatory
disclosure requirements that “represen[t] the congressional
determination of the types of information that the Executive
Branch must have the option to keep confidential, if it so
chooses.” EPA v. Mink, 410 U. S. 73, 80 (1973). The
primary purpose of one of these, Exemption 5, was to enable
the Government to benefit from “frank discussion of legal or
policy matters.” S. Rep. No. 813, 89th Cong., 1st Sess.,
9 (1965). See H. R. Rep. No. 1497, 89th Cong., 2d Sess.,
10 (1966). In keeping with the Act’s policy of “the fullest
responsible disclosure,” S. Rep. No. 813, at 3, Congress
intended Exemption 5 to be “as narro[w] as [is] consistent
with efficient Government operation.” Id., at9. See H. R.
Rep. No. 1497, at 10.

Both the District Court and the Court of Appeals found
that the documents at issue were properly classified as “work
product” materials, and there is no serious argument about
the correctness of this classification.® “It is equally clear
that Congress had the attorney’s work-product privilege spe-
cifically in mind when it adopted Exemption 5,” the privilege
being that enjoyed in the context of discovery in civil litiga-
tion. NLRB v. Sears, Roebuck & Co., 421 U. S. 132, 154—
165 (1975); H. R. Rep. No. 1497, at 10; S. Rep. No. 813, at 2.

* Respondent makes some assertions concerning the ethical conduct of
the Commission in continuing its investigations after the Americana suit
had been instituted and claims that the work-produet rule would not apply
to documents containing evidence of unethical conduct. Respondent did
not raise this issue before the District Court or the Court of Appeals and
we decline to address it.




ﬁ

24 OCTOBER TERM, 1982
Opinion of the Court 462 U. S.

In Hickman v. Taylor, 329 U. S. 495, 510 (1947), the Court
recognized a qualified immunity from discovery for the “work
product of the lawyer”; such material could only be discov-
ered upon a substantial showing of “necessity or justifica-
tion.” An exemption from discovery was necessary because,
as the Hickman Court stated:

“Were such materials open to opposing counsel on mere
demand, much of what is now put down in writing would
remain unwritten. An attorney’s thoughts, heretofore
inviolate, would not be his own. Inefficiency, unfair-
ness and sharp practices would inevitably develop in the
giving of legal advice and in the preparation of cases for
trial. The effect on the legal profession would be de-
moralizing. And the interests of the clients and the
cause of justice would be poorly served.” Id., at 511.

The attorney’s work-product immunity is a basic rule in the
litigation context, but like many other rules, it is not self-
defining and has been the subject of extensive litigation.
Prior to 1970, few District Courts had addressed the ques-
tion whether the work-product immunity extended beyond
the litigation for which the documents at issue were pre-
pared. Those courts considering the issue reached varying
results.” By 1970, only one Court of Appeals had addressed
the issue. In Republic Gear Co. v. Borg-Warner Corp., 381
F. 2d 551, 557 (CA2 1967), the Court of Appeals held that
documents prepared in connection with litigation that was on

"See Honeywell, Inc. v. Piper Aircraft Corp., 50 F. R. D. 117 (MD Pa.
1970); Bourget v. Government Employees Ins. Co., 48 F. R. D. 29 (Conn.
1969); Stix Products, Inc. v. United Merchants & Mfrs., Inc., 47 F. R. D.
334 (SDNY 1969); LaRocca v. State Farm Mutual Automobile Ins. Co., 47
F. R. D. 278 (WD Pa. 1969); Kirkland v. Morton Salt Co., 46 F. R. D. 28
(ND Ga. 1968); Chitty v. State Farm Mutual Automobile Ins. Co., 36
F. R. D. 37 (EDSC 1964); Insurance Co. of North America v. Union Car-
bide Corp., 35 F. R. D. 520 (Colo. 1964); Hanover Shoe, Inc. v. United
Shoe Machinery Corp., 207 F. Supp. 407 (MD Pa. 1962); Thompson v.
Hoitsma, 19 F. R. D. 112 (NJ 1956); Tobacco and Allied Stocks, Inc. v.
Transamerica Corp., 16 F. R. D. 534 (Del. 1954).
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appeal were not subject to discovery in a related case. The
court also noted that there was potential for further related
litigation. Thus, at the time FOIA was enacted in 1966,
other than the general understanding that work-product
materials were subject to discovery only upon a showing of
need, no consensus one way or the other had developed with
respect to the temporal scope of the work-product privilege.

In 1970, the Federal Rules of Civil Procedure were
amended to clarify the extent to which trial preparation
materials are discoverable in federal courts. Rule 26(b)(3)
provides, in pertinent part:

“[A] party may obtain discovery of documents and tangi-
ble things . . . prepared in anticipation of litigation or for
trial by or for another party or by or for that other
party’s representative . . . only upon a showing that the
party seeking discovery has substantial need of the ma-
terials in the preparation of his case and that he is unable
without undue hardship to obtain the substantial equiva-
lent of the materials by other means. In ordering dis-
covery of such materials when the required showing has
been made, the court shall protect against disclosure of
the mental impressions, conclusions, opinions, or legal
theories of an attorney or other representative of a party
concerning the litigation.”

Rule 26(b)(3) does not in so many words address the temporal
scope of the work-product immunity, and a review of the Ad-
visory Committee’s comments reveals no express concern for
that issue. Notes of Advisory Committee on 1970 Amend-
ments, 28 U. S. C. App., pp. 441-442. But the literal
language of the Rule protects materials prepared for any
litigation or trial as long as they were prepared by or for
a party to the subsequent litigation. See 8 C. Wright &
A. Miller, Federal Practice and Procedure § 2024, p. 201 (1970).
Whatever problems such a construction of Rule 26(b)(3) may
engender in the civil discovery area, see id., at 201-202, it
provides a satisfactory resolution to the question whether
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work-product documents are exempt under the FOIA. By
its own terms, Exemption 5 requires reference to whether
discovery would normally be required during litigation with
the agency. Under a literal reading of Rule 26(b)(3), the
work product of agency attorneys would not be subject to dis-
covery in subsequent litigation unless there was a showing of
need and would thus fall within the scope of Exemption 5.

We need not rely exclusively on any particular construction
of Rule 26(b)(3), however, because we find independently
that the Court of Appeals erred in construing Exemption 5
to protect work-product materials only if related litigation
exists or potentially exists. The test under Exemption 5 is
whether the documents would be “routinely” or “normally”
disclosed upon a showing of relevance. NLRB v. Sears,
Roebuck & Co. 421 U. S., at 148-149. At the time this case
came to the Court of Appeals, all of the Courts of Appeals
that had decided the issue under Rule 26(b)(3) had deter-
mined that work-product materials retained their immunity
from discovery after termination of the litigation for which
the documents were prepared, without regard to whether
other related litigation is pending or is contemplated.® In
addition, an overwhelming majority of the Federal District
Courts reporting decisions on the issue under Rule 26(b)(3)
were in accord with that view.® “Exemption 5 incorporates

*See In re Murphy, 560 F. 2d 326, 334 (CA8 1977); United States v. Leg-
gett & Platt, Inc., 542 F. 2d 655 (CA6 1976), cert. denied, 430 U. S. 945
(1977); Duplan Corp. v. Moulinage et Retorderie de Chavanoz, 487 F. 2d
480, 483-384 (CA4 1973). See also In re Grand Jury Proceedings, 604
F. 2d 798, 803 (CA3 1979) (work-product privilege continues at least when
subsequent litigation is related). Cf. Kent Corp. v. NLEB, 530 F. 2d 612
(CA5) (work-product privilege does not turn on whether litigation actually
ensued), cert. denied, 429 U. S. 920 (1976).

*See In re Federal Copper of Tennessee, Inc., 19 B. R. 177 (Bkrtey. MD
Tenn. 1982); In re International Systems & Controls Corp. Securities Liti-
gation, 91 F. R. D. 552 (SD Tex. 1981); United States v. Capitol Service,
Inc., 89 F. R. D. 578 (ED Wis. 1981); In re LTV Securities Litigation, 89
F. R. D. 595 (ND Tex. 1981); First Wisconsin Mortgage Trust v. First
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the privileges which the Government enjoys under the rele-
vant statutory and case law in the pretrial discovery con-
text.” Renegotiation Board v. Grumman Aircraft Engi-
neering Corp., 421 U. S. 168, 184 (1975) (emphasis added).
Under this state of the work-product rule it cannot fairly be
said that work-product materials are “routinely” available in
subsequent litigation.

The Court of Appeals’ determination that a related-litiga-
tion test best comported with the qualified nature of the
work-product rule in civil discovery—a proposition with
which we do not necessarily agree—is irrelevant in the FOIA
context. It makes little difference whether a privilege is
absolute or qualified in determining how it translates into a
discrete category of documents that Congress intended to
exempt from disclosure under Exemption 5. Whether its
immunity from discovery is absolute or qualified, a protected
document cannot be said to be subject to “routine” disclosure.

Under the current state of the law relating to the privilege,
work-product materials are immune from discovery unless
the one seeking discovery can show substantial need in con-
nection with subsequent litigation. Such materials are thus
not “routinely” or “normally” available to parties in litigation
and hence are exempt under Exemption 5. This result, by
establishing a discrete category of exempt information, im-
plements the congressional intent to provide “workable”
rules. See S. Rep. No. 813, at 5; H. R. Rep. No. 1497, at 2.

Respondent urges that the meaning of the statutory lan-
guage is “plain” and that, at least in this case, the requested

Wisconsin Corp., 86 F. R. D. 160 (ED Wis. 1980); Panter v. Marshall
Field & Co., 80 F. R. D. 718 (ND Ill. 1978); United States v. O. K. Tire &
Rubber Co., T1 F. R. D. 465 (Idaho 1976); SCM Corp. v. Xerox Corp., 70
F. R. D. 508 (Conn.), appeal dism’d, 534 F. 2d 1081 (1976); Burlington In-
dustries v. Exxon Corp., 65 F. R. D. 26 (Md. 1974). See also Hercules,
Inc. v. Exxon Corp., 434 F. Supp. 136 (Del. 1977) (protected when cases
are closely related in parties or subject matter); Ohio-Sealy Mattress Mfy.
Co. v. Sealy, Inc., 90 F. R. D. 45 (ND Ill. 1981) (protected in later related
litigation).
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documents must be disclosed because the same documents
were ordered disclosed during discovery in previous liti-
gation. It does not follow, however, from an ordered dis-
closure based on a showing of need that such documents
are routinely available to litigants. The logical result of
respondent’s position is that whenever work-product doecu-
ments would be discoverable in any particular litigation, they
must be disclosed to anyone under the FOIA. We have
previously rejected that line of analysis. In NLRB v. Sears,
Roebuck & Co., supra, we construed Exemption 5 to “ex-
empt those documents, and only those documents, normally
privileged in the civil discovery context.” 421 U. S., at 149.
(Emphasis added.) It is not difficult to imagine litigation in
which one party’s need for otherwise privileged documents
would be sufficient to override the privilege but that does not
remove the documents from the category of the normally
privileged. See id., at 149, n. 16.

Accordingly, we hold that under Exemption 5, attorney
work product is exempt from mandatory disclosure without
regard to the status of the litigation for which it was pre-
pared. Only by construing the Exemption to provide a cate-
gorical rule can the Act’s purpose of expediting disclosure by
means of workable rules be furthered. The judgment of the
Court of Appeals is reversed.

It is so ordered.

JUSTICE BRENNAN, with whom JUSTICE BLACKMUN joins,
concurring in part and concurring in the judgment.

The Court rests its judgment on two alternative holdings:
one a construction of Federal Rule of Civil Procedure
26(b)(3), ante, at 26; the other a more limited holding under
Exemption 5 of the Freedom of Information Act (FOIA), 5
U. S. C. §552(b)(5), ante, at 26. 1 find the latter holding
unpersuasive and accordingly would rest exclusively on the
former.
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I

I agree wholeheartedly with the Court that Rule 26(b)(3)
itself does not incorporate any requirement that there be
actual or potential related litigation before the protection of
the work-product doctrine applies. As the Court notes, “the
literal language of the Rule protects materials prepared for
any litigation or trial as long as they were prepared by or
for a party to the subsequent litigation.” Amnte, at 25. A
contrary interpretation such as that adopted by the Court
of Appeals would work substantial harm to the policies that
the doctrine is designed to serve and protect. We described
the reasons for protecting work product from discovery in
Hickman v. Taylor, 329 U. S. 495 (1947):

“In performing his various duties, . . . it is essential that
a lawyer work with a certain degree of privacy, free
from unnecessary intrusion by opposing parties and their
counsel. Proper preparation of a client’s case demands
that he assemble information, sift what he considers
to be the relevant from the irrelevant facts, prepare
his legal theories and plan his strategy without undue
and needless interference . . . . This work is reflected,
of course, in interviews, statements, memoranda, cor-
respondence, briefs, mental impressions, personal be-
liefs, and countless other tangible and intangible ways—
aptly though roughly termed . . . the ‘work product of
the lawyer.” Were such materials open to opposing
counsel on mere demand, much of what is now put down
in writing would remain unwritten. An attorney’s
thoughts, heretofore inviolate, would not be his own.
Inefficiency, unfairness and sharp practices would inev-
itably develop in the giving of legal advice and in the
preparation of cases for trial. The effect on the legal
profession would be demoralizing. And the interests of
the clients and the cause of justice would be poorly
served.” Id., at 510-511.
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The Court of Appeals is doubtless correct in its view that
the need to protect attorney work product is at its greatest
when the litigation with regard to which the work product
was prepared is still in progress; but it does not follow that
the need for protection disappears once that litigation (and
any “related” litigation) is over. The invasion of “[a]n attor-
ney’s thoughts, heretofore inviolate,” and the resulting de-
moralizing effect on the profession, are as great when the
invasion takes place later rather than sooner. More con-
cretely, disclosure of work product connected to prior litiga-
tion can cause real harm to the interests of the attorney and
his client even after the controversy in the prior litigation is
resolved. Many Government agencies, for example, deal
with hundreds or thousands of essentially similar cases in
which they must decide whether and how to conduct enforce-
ment litigation. Few of these cases will be “related” to each
other in the sense of involving the same private parties or
arising out of the same set of historical facts; yet large classes
of them may present recurring, parallel factual settings and
identical legal and policy considerations." It would be of
substantial benefit to an opposing party (and of correspond-
ing detriment to an agency) if the party could obtain work
product generated by the agency in connection with earlier,
similar litigation against other persons. He would get the
benefit of the agency’s legal and factual research and reason-
ing, enabling him to litigate “on wits borrowed from the ad-

"It is possible, I suppose, that such suits might be considered “related”
in a very broad reading of the Court of Appeals’ “related litigation” test;
the courts adopting the test have not had occasion to explore its outer
boundaries. But this possibility merely reveals a dilemma; If the test is
read so broadly as to classify similar but factually unrelated suits as “re-
lated,” it is virtually no limitation on the work-product doctrine at all, since
almost any work-product document otherwise discoverable under Rule
26(b)(1) will have originated in “related” litigation. But to the extent that
the “related” test is read any more narrowly than that, it threatens to
cause the harm discussed in text. Hence, the test is either harmful or
toothless.
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versary.” Id., at 516 (Jackson, J., concurring). Worse yet,
he could gain insight into the agency’s general strategic and
tactical approach to deciding when suits are brought, how
they are conducted, and on what terms they may be settled.
Nor is the problem limited to Government agencies. Any
litigants who face litigation of a commonly recurring type—
liability insurers, manufacturers of consumer products or ma-
chinery, large-scale employers, securities brokers, regulated
industries, civil rights or civil liberties organizations, and so
on—have an acute interest in keeping private the manner in
which they conduct and settle their recurring legal disputes.
Counsel for such a client would naturally feel some inhibition
in creating and retaining written work product that could
later be used by an “unrelated” opponent against him and his
client. Counsel for less litigious clients as well might have
cause for concern in particular cases; fear of even one future
“unrelated” but similar suit might instill an undesirable cau-
tion, and neither client nor counsel can always be entirely
sure what might lie over the horizon. This is precisely the
danger of “[ilnefficiency, unfairness[,] . . . sharp practices”
and demoralization that Hickman warned against.?

“See generally, e. g., In re Murphy, 560 F. 2d 326, 333—335 (CA8 1977);
United States v. Leggett & Platt, Inc., 542 F. 2d 655, 659-660 (CA6 1976);
Duplan Corp. v. Moulinage et Retorderie de Chavanoz, 509 F. 2d 730 (CA4
1974); Duplan Corp. v. Moulinage et Retorderie de Chavanoz, 487 F. 2d
480 (CA4 1973).

The Court of Appeals reasoned that “[e]xtending the work-product pro-
tection only to subsequent related cases best comports with the fact that
the privilege is qualified, not absolute.” 217 U. S. App. D. C. 47, 50, 671
F. 2d 553, 556 (1982) (footnote omitted). Inmy view, this mistakes by 180
degrees the significance of the qualified nature of the privilege. As an-
other Court of Appeals has explained:

“Were the work product doctrine an unpenetrable protection against dis-
covery, we would be less willing to apply it to work produced in anticipa-
tion of other litigation. But the work product doctrine provides only a
qualified protection against discovery . ...” Leggett & Platt, supra, at 660.

Indeed, to the extent that the need for protection of work product does
decrease after the end of a suit, that fact might in some cases lower the
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I do not understand the Court’s holding on this point to be
limited to the FOIA context. The Court itself quite accu-
rately characterizes its first holding as a “particular construc-
tion of Rule 26(b)(3).” Ante, at 26. Indeed, it could hardly
do otherwise, since the plain meaning of Exemption 5 is that
the scope of the Exemption is coextensive with the scope of
the discovery privileges it incorporates. “Exemption5 . ..
exempt[s] those documents, and only those documents, nor-
mally privileged in the civil discovery context.” NLRB v.
Sears, Roebuck & Co., 421 U. S. 132, 149 (1975) (footnote
omitted). See also id., at 154-155; Federal Open Market
Committee v. Merrill, 443 U. S. 340, 353 (1979); Renegotia-
tion Board v. Grumman Aircraft Corp., 421 U. S. 168, 184
(1975); EPA v. Mink, 410 U. S. 73, 85-86, 91 (1973).® Thus,
nothing in either FOIA or our decisions construing it author-
izes us to define the coverage of the work-product doetrine
under Exemption 5 differently from the definition of its cov-
erage that would obtain under Rule 26(b)(3) in an ordinary
lawsuit. If a document is work product under the Rule, and
if it is an “inter-agency or intra-agency memorandu[m] or
lette[r]” under the Exemption, it is absolutely exempt.*

threshold for overcoming the work-product barrier. A party seeking dis-
covery of work product must show that “he is unable without undue hard-
ship to obtain the substantial equivalent of the materials by other means,”
Rule 26(b)(3). What hardship is “undue” depends on both the alternative
means available and the need for continuing protection from discovery.
See 8 C. Wright & A. Miller, Federal Practice and Procedure § 2024, p. 202
(1970).

*But see Federal Open Market Committee v. Merrill, 443 U. S., at 354:
“[T]t is not clear that Exemption 5 was intended to incorporate every privi-
lege known to civil discovery.” Of course, it is settled that the Exemption
does incorporate the work-product doctrine. NLRB v. Sears, Roebuck &
Co., 421 U. 8., at 154-155.

‘We held in Sears that Exemption 5 does not apply to “final opinions”
explaining agency actions already taken or agency decisions already made.
Id., at 150-154. The gist of our holding was that such documents are not
within any privilege incorporated into Exemption 5—specifically, that they
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II

Since the Court rejects the “related litigation” test under
Rule 26(b)(3), and since that holding necessarily governs the
application of the work-product doctrine under Exemption 5,
it need go no further. The Court proceeds, however, to put
forward a second holding directly under FOIA. It reasons
that work product generated in connection with a prior, unre-
lated litigation would not be “ ‘routinely’ available in subse-
quent litigation,” ante, at 27, because at the time of the Court
of Appeals’ decision in this case a majority of federal courts
that had decided the issue had rejected the “related litiga-
tion” test. Amnte, at 26-27. This holding apparently would
preclude disclosure under FOIA even in a district or circuit
where the precedents under Rule 26(b)(3) do incorporate the
“related litigation” test, since the “majority view” does not
depend on the location of the library in which one reads the
cases.” I grant that uniformity of statutory interpretation is
a good thing as a general matter, but I cannot see taking it
this far.

I confess that the source from which the Court draws its
reasoning is a mystery to me. I know of no other statutory
context in which the test of discoverability (or anything else)
is not what the correct view of the law is, but what the cur-

are not covered by the Government’s executive privilege. Ibid. The
same would be true of the work-product doctrine; it is difficult to imagine
how a final decision could be “prepared in anticipation of litigation or for
trial,” Rule 26(b)(3). It is also questionable whether such decisions would
constitute “inter-agency or intra-agency memorandums or letters,” 5
U. S. C. §552(b)(5).

5 Presumably, this principle would work in reverse as well. That is, if
the settled law of a particular district under Rule 26(b)(3) were that a par-
ticular type of document (some sort of investigative report, say) is within
the work-product doctrine, but a majority of other courts disagreed, the
district court entertaining a FOIA suit would be obliged to follow the ma-
jority view and grant disclosure, even though the same document would
not be “routinely” disclosed in an ordinary lawsuit in that district.
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rent majom'ty view is.® Certainly the plain language of the
statute is to the contrary; it directs a court to exempt mate-
rial “which would not be available by law to a party .

litigation with the agency.” 5 U. S. C. §552(b)(5) (empha51s
added). “By law” presumably means “by the law as cor-
rectly construed by the court deciding the case at hand,” not
“by the law as construed (whether correctly or incorrectly)
by a majority of other federal courts.” The Court draws
the words “routinely” and “normally” from Sears, supra, at
149, and n. 16. But as a quick perusal of that case reveals,
all we were saying there was that once a privilege is held to
apply under Exemption 5, it applies absolutely, without
regard to whether a party in ordinary discovery might
be able to overcome the privilege by some showing of need
(an understanding the Court itself embraces, ante, at 28).
Alternatively, the Court cites our statement in Grumman
Aircraft, supra, at 184, that “Exemption 5 incorporates the
privileges which the Government enjoys under the relevant
statutory and case law in the pretrial discovery context.”
Ante, at 26-27 (emphasis by the Court). Again, however,
the context of the quoted passage makes clear that it refers
simply to the extent to which the correct state of the law with
regard to a privilege may be embodied in cases interpreting a
statute or erecting a nonstatutory privilege. The scope of
the work-product doctrine on a particular disputed point, for
example, may be laid out in some binding precedent of the
district court entertaining a given FOIA suit, of the court of
appeals for that circuit, or of this Court. Absent a control-

®One might posit a different sort of incorporation of case law—one in
which the relevant law was that in existence in 1966, when FOIA was en-
acted. The Court wisely declines to adopt this reading. There is nothing
in FOIA that indicates that it intended to “freeze” the law that existed in
1966; the phrase “available by law” certainly seems to refer to the law at
any given time. Indeed, this reading would preclude recognition of subse-
quent changes in statutory law, such as the adoption of Rule 26(b)3) in
1970.
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ling precedent, of course, the district court would ordinarily
look to the decisions of other courts to inform its own con-
struction of Rule 26(b)(3). But nothing in Exemption 5,
Sears, Grumman Aircraft, or anything else of which I am
aware authorizes or directs that district court to do anything
other than to determine what the legally correct interpreta-
tion of the doctrine is, and then to apply it—even if the inter-
pretation it reaches is contrary to that of a majority of other
courts. Under the Court’s reading of the word “routinely,”
however, it appears that the district court would be obliged
to adhere to the majority view even if there were unmistak-
able precedent in its circuit construing Rule 26(b)(3) to the
contrary. I see no warrant for this astonishing principle.
Hence, although I agree with the Court’s construction of
Rule 26(b)(3), I join only its judgment.
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WATT, SECRETARY OF THE INTERIOR, ET AL. v.
WESTERN NUCLEAR, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE TENTH CIRCUIT

No. 81-1686. Argued January 17, 1983—Decided June 6, 1983

The Stock-Raising Homestead Act of 1916 (SRHA) provided for the settle-
ment of homesteads on lands the surface of which was “chiefly valuable
for grazing and raising forage crops.” Section 9 of the SRHA reserved
to the United States title to “all the coal and minerals” in lands patented
under the Act. When respondent mining company acquired a fee inter-
est in land covered by a patent under the Act, it proceeded to remove
gravel from a pit located on the land to use in paving streets and side-
walks in a company town where its workers lived. The Bureau of Land
Management then notified respondent, and later determined, after a
hearing, that the removal of the gravel constituted a trespass in violation
of a Department of the Interior regulation for which respondent was
liable in damages to the United States. The Interior Board of Land
Appeals affirmed, holding that gravel is a mineral reserved to the United
States in patents issued under the SRHA. Respondent then filed suit
in Federal District Court, which affirmed, but the Court of Appeals
reversed.

Held: Gravel found on lands patented under the SRHA is a mineral
reserved to the United States within the meaning of §9 of the Act.
Pp. 42-60.

(a) For a substance to be a mineral reserved under the SRHA, it must
not only be a mineral within a familiar definition of that term, as is
gravel, but must also be the type of mineral that Congress intended to
reserve to the United States in lands patented under the Act. Pp. 42-46.

(b) Congress’ purpose in the SRHA of facilitating the concurrent de-
velopment of both surface and subsurface resources supports construing
the mineral reservation to encompass gravel. While Congress expected
that homesteaders would use the surface of SRHA lands for stockraising
and raising crops, it sought to ensure that valuable subsurface resources
would remain subject to disposition by the United States, under the gen-
eral mining laws or otherwise, to persons interested in exploiting them.
Given Congress’ understanding that the surface of SRHA lands would
be used for ranching and farming, the mineral reservation in the Act
is properly interpreted to include substances, such as gravel, that are
mineral in character, can be removed from the soil, and can be used for
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commercial purposes, and that there is no reason to suppose were in-
tended to be included in the surface estate. Pp. 46-56.

(c¢) The conclusion that gravel is a mineral for purposes of the SRHA is
also supported by the treatment of gravel under other federal statutes
concerning minerals, and by federal administrative and judicial decisions
over the last 50 years that have consistently recognized that gravel de-
posits could be located under the general mining laws. Pp. 56-59.

(d) Finally, this conclusion is further buttressed by the rule that land
grants are construed favorably to the Government. This rule applies
here with particular force, because the legislative history of the SRHA
reveals Congress’ understanding that the mineral reservation would limit
the operation of the Act strictly to the surface of the lands. Pp. 59-60.

664 F. 2d 234, reversed.

MARSHALL, J., delivered the opinion of the Court, in which BURGER,
C. J., and BRENNAN, WHITE, and BLACKMUN, JJ., joined. POWELL, J.,
filed a dissenting opinion, in which REHNQUIST, STEVENS, and O’CONNOR,
JJ., joined, post, p. 60. STEVENS, J., filed a dissenting opinion, post,
ol 72

John H. Garvey argued the cause for petitioners. With
him on the briefs were Assistant Attorney General Dinkins,
Deputy Solicitor General Claiborne, and Robert L. Klarquist.

Harley W. Shaver argued the cause for respondent. With
him on the brief was Jokhn H. Licht.*

JUSTICE MARSHALL delivered the opinion of the Court.

The Stock-Raising Homestead Act of 1916, the last of the
great Homestead Acts, provided for the settlement of home-
steads on lands the surface of which was “chiefly valuable for
grazing and raising forage crops” and “not susceptible of irri-
gation from any known source of water supply.” 43 U. S. C.
§292. Congress reserved to the United States title to “all
the coal and other minerals” in lands patented under the Act.
43 U. S. C. §299. The question presented by this case is

*Briefs of amici curiae urging affirmance were filed by Glenn Parker
and Steven F. Freudenthal, Attorney General of Wyoming, for the Wyo-
ming Stock Brokers Association et al.; and by Thomas E. Meachum and
Edward Gould Burton for Eklutna, Inc.
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whether gravel found on lands patented under the Act is a
mineral reserved to the United States.

I
A

The Stock-Raising Homestead Act of 1916 (SRHA), 39
Stat. 862, 43 U. S. C. §291 et seq., permitted any person
qualified to acquire land under the general homestead laws,
Act of May 20, 1862, 12 Stat. 392, as amended, 43 U. S. C.
§161 et seq., to make “a stock-raising homestead entry” on
“unappropriated, unreserved public lands . . . designated by
the Secretary of the Interior as ‘stock-raising lands.””! 43
U. S. C. §291. The Secretary of the Interior was author-
ized to designate as stockraising lands only

“lands the surface of which is, in his opinion, chiefly valu-
able for grazing and raising forage crops, do not contain
merchantable timber, are not susceptible of irrigation
from any known source of water supply, and are of such
character that six hundred and forty acres are reason-
ably required for the support of a family.” 43 U. S. C.
§292.

To obtain a patent, an entryman was required to reside on
the land for three years, 43 U. S. C. §293, incorporating by
reference 37 Stat. 123, ch. 153, 43 U. S. C. §164, and “to
make permanent improvements upon the land . . . tending to
increase the value of the [land] for stock-raising purposes of
the value of not less than $1.25 per acre.” 43 U. S. C. §293.

Section 9 of the Act, the provision at issue in this case,
stated that “[a]ll entries made and patents issued . . . shall be

'The SRHA was effectively suspended by executive action taken pursu-
ant to the Taylor Grazing Act, 48 Stat. 1269, ch. 865, 43 U. S. C. §315 et
seq. Both the SRHA and the general homestead laws were repealed by
the Federal Land Policy and Management Act of 1976, 90 Stat. 2743, 43
U. S. C. §1701 et seq. Existing patents were unaffected by the repeal.
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subject to and contain a reservation to the United States of
all the coal and other minerals in the lands so entered and
patented, together with the right to prospect for, mine, and
remove the same.” 39 Stat. 864, as amended, 43 U. S. C.
§299. Section 9 further provided that “[t]he coal and other
mineral deposits in such lands shall be subject to disposal
by the United States in accordance with the provisions of
the coal and mineral land laws in force at the time of such
disposal.”
B

On February 4, 1926, the United States conveyed a tract of
land near Jeffrey City, Wyo., to respondent’s predecessor-
in-interest. The land was conveyed by Patent No. 974013
issued pursuant to the SRHA. As required by §9 of the
Act, 43 U. S. C. §299, the patent reserved to the United
States “all the coal and other minerals” in the land.

In March 1975 respondent Western Nuclear, Inec., acquired
a fee interest in a portion of the land covered by the 1926 pat-
ent. Western Nuclear is a mining company that has been in-
volved in the mining and milling of uranium ore in and around
Jeffrey City since the early 1950’s. In its commerecial opera-
tions Western Nuclear uses gravel for such purposes as pav-
ing and surfacing roads and shoring the shaft of its uranium
mine. In view of the expense of having gravel hauled in
from other towns, the company decided that it would be
economical to obtain a local source of the material, and it
acquired the land in question so that it could extract gravel
from an open pit on the premises.

After acquiring the land, respondent obtained from the
Wyoming Department of Environmental Quality, a state
agency, a permit authorizing it to extract gravel from the pit
located on the land. Respondent proceeded to remove some
43,000 cubic yards of gravel. It used most of this gravel for
paving streets and pouring sidewalks in nearby Jeffrey City,
a company town where respondent’s mill and mine workers
lived.




OCTOBER TERM, 1982
Opinion of the Court 462 U. S.

On November 3, 1975, the Wyoming State Office of the Bu-
reau of Land Management (BLM) served Western Nuclear
with a notice that the extraction and removal of the gravel
constituted a trespass against the United States in violation
of 43 CFR §9239.0-7 (1975), current version at 43 CFR
§9239.0-7 (1982), a regulation promulgated by the Depart-
ment of the Interior under the Materials Act of 1947, 61 Stat.
681, as amended by the Surface Resources Act of 1955, 69
Stat. 367, 30 U. S. C. §§601-615. The regulation provides
that “[t]he extraction, severance, injury, or removal of tim-
ber or mineral materials from public lands under the jurisdic-
tion of the Department of the Interior, except when author-
ized by law and the regulations of the Department, is an act
of trespass.”

The BLM’s appraisal report described the gravel deposit as
follows:

“The deposit located on the property is an alluvial gravel
with 6.4 acres of the 14 acre parcel mined for gravel. . . .
There are 6-12 inches of overburden on the site. . . . It
is estimated that the deposit thickness will average 10
feet or more in thickness.” 85 1. D. 129, 131 (1978).

In a technical analysis accompanying the appraisal report,
geologist William D. Holsheimer observed that “[t]he gravel
is overlain by a soil cover of fairly well developed loamy sand,
some 12-18 inches in thickness,” and that “[t]here is a rela-
tively good vegetative cover, consisting mainly of sagebrush,
and an understory of various native grasses.” Id., at 132.
The appraisal report concluded that “the highest and best use
of the property is for a mineral material (gravel) site.” Id.,
at 131.

After a hearing, the BLM determined that Western Nu-
clear had committed an unintentional trespass. Using a roy-
alty rate of 30¢ per cubic yard, the BLM ruled that Western
Nuclear was liable to the United States for $13,000 in dam-
ages for the gravel removed from the site. On appeal to the
Interior Board of Land Appeals (IBLA), the IBLA affirmed
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the ruling that Western Nuclear had committed a trespass,
holding that “gravel in a valuable deposit is a mineral re-
served to the United States in patents issued under the
Stock-Raising Homestead Act.” Id., at 139.2

Western Nuclear then filed suit in the United States Dis-
trict Court for the District of Wyoming, seeking review of
the Board’s decision pursuant to the Administrative Proce-
dure Act, 5 U. S. C. §701 et seq. The District Court af-
firmed the ruling that the mineral reservation in the SRHA
encompasses gravel. Western Nuclear, Inc. v. Andrus, 475
F. Supp. 654 (1979). Recognizing that “the term ‘mineral’
does not have a closed, precise meaning,” id., at 662, the
District Court concluded that the Government’s position is
supported by the principle that public land grants are to be
narrowly construed, ibid., and by “the legislative history,
contemporaneous definitions, and court decisions,” id., at 663.°

*The IBLA also affirmed the BLM’s calculation of damages on the basis
of a royalty rate of 30¢ per cubic yard, rejecting Western Nuclear’s claim
that the use of this rate was arbitrary, capricious, and unreasonable.
8 L. D., at 139. The Board adjusted the damages from the appraiser’s
rounded-off figure of $13,000 to $12,802.50. Id., at 140.

? Following the District Court’s ruling, the Wyoming Stock Growers As-
sociation (WSGA), which had intervened in the proceedings, filed a motion
requesting that the court alter or amend its order or hold a new trial. It
expressed the concern that a ruling in favor of the Government in its action
against respondent would mean ranchers could not use gravel on lands
patented under the SRHA. At a hearing on the WSGA’s motions, the
Government sought to lay this concern to rest:

“What the United States is concerned about are commercial gravel opera-
tions. The United States [does] not see how a commercial gravel opera-
tion in any way, shape or form lends itself to helping the rancher. All it
does is len[d] itself to helping the mineral company or whoever happens to
. . . have a commercial operation. In fact, we would think it would take
the land out of the ranch production.

“The United States also has no intention of claiming trespass for [the use
of] sand and gravel on [the rancher’s] own land for purposes related to
ranching. That is not the intent of the United States.”

The Government, the WSGA, and two other intervenors entered into a
stipulation providing that the District Court’s judgment would not bar the
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Respondent appealed to the Court of Appeals for the Tenth
Circuit. That court reversed, holding that the gravel ex-
tracted by Western Nuclear did not constitute a mineral re-
served to the United States under the SRHA. Western Nu-
clear, Inc. v. Andrus, 664 F. 2d 234 (1981). In reaching this
conclusion, the Tenth Circuit relied heavily on a ruling made
by the Secretary of the Interior prior to the enactment of the
SRHA that land containing valuable deposits of gravel did
not constitute “mineral land” beyond the reach of the home-
stead laws. Id., at 240. The court also relied on an analogy
to “ordinary rocks and stones,” id., at 242, which it said
cannot be reserved minerals, lest patentees be left with
“only the dirt, and little or nothing more.” Ibid. The court
reasoned that “if ordinary rocks are not reserved minerals, it
follows that gravel, a form of fragmented rock, also is not a
reserved mineral.” Ibid.

In view of the importance of the case to the administration
of the more than 33 million acres of land patented under the
SRHA,* we granted certiorari. 456 U. S. 988 (1982). We
now reverse.

II

As this Court observed in a case decided before the SRHA
was enacted, the word “minerals” is “used in so many senses,
dependent upon the context, that the ordinary definitions of

intervenors “from raising, in the future, issues of fact and law concerning
their property rights in sand and gravel.” App. to Pet. for Cert. 44a.
The stipulation was approved by the District Court and incorporated in its
judgment.

“See Dept. of Interior, Report of Director of Bureau of Land Manage-
ment, 1948, Statistical Appendix, Table 17, p. 22.

Whether gravel is a mineral for purposes of the SRHA is an issue of first
impression in the federal courts. In a state condemnation proceeding the
New Mexico Supreme Court held, with little explanation, that gravel does
not constitute a mineral reserved to the United States under the Act.
State ex rel. Highway Comm’n v. Trujillo, 82 N. M. 694, 487 P. 2d 122
(1971).




WATT v. WESTERN NUCLEAR, INC. 43
36 Opinion of the Court

the dictionary throw but little light upon its signification in
a given case.” Northern Pacific R. Co. v. Soderberg, 188
U. S. 526, 530 (1903). In the broad sense of the word, there
is no doubt that gravel is a mineral, for it is plainly not animal
or vegetable. But “the scientific division of all matter into
the animal, vegetable or mineral kingdom would be absurd
as applied to a grant of lands, since all lands belong to the
mineral kingdom.” Ibid. While it may be necessary that
a substance be inorganic to qualify as a mineral under the
SRHA, it cannot be sufficient. If all lands were considered
“minerals” under the SRHA, the owner of the surface estate
would be left with nothing.

Although the word “minerals” in the SRHA therefore can-
not be understood to include all inorganic substances, gravel
would also be included under certain narrower definitions of
the word. For example, if the term “minerals” were under-
stood in “its ordinary and common meaning [as] a compre-
hensive term including every description of stone and rock
deposit, whether containing metallic or non-metallic sub-
stances,” Waugh v. Thompson Land & Coal Co., 103 W. Va.
567, 571, 137 S. E. 895, 897 (1927); see, e. g., Board of
County Comm’rs v. Good, 44 N. M. 495, 498, 105 P. 2d 470,
472 (1940); White v. Miller, 200 N. Y. 29, 38-39, 92 N. E.
1065, 1068 (1910), gravel would be included. If, however,
the word “minerals” were understood to include only inor-
ganic substances having a definite chemical composition, see,
e. g., Ozark Chemical Co. v. Jones, 125 F. 2d 1, 2 (CA10
1941), cert. denied, 316 U. S. 695 (1942); Lillington Stone Co.
v. Maxwell, 203 N. C. 151, 152, 165 S. E. 351, 352 (1932);
United States v. Aitken, 25 Philippine 7, 14 (1913), gravel
would not be included.

The various definitions of the term “minerals” serve only to
exclude substances that are not minerals under any common
definition of that word. Cf. United States v. Toole, 224 F.
Supp. 440 (Mont. 1963) (deposits of peat and peat moss, sub-
stances which are high in organic content, do not constitute




44 OCTOBER TERM, 1982
Opinion of the Court 462 U. S.

mineral deposits for purposes of the general mining laws).
For a substance to be a mineral reserved under the SRHA, it
must be not only a mineral within one or more familiar defini-
tions of that term, as is gravel, but also the type of mineral
that Congress intended to reserve to the United States in
lands patented under the SRHA. Cf. Andrus v. Charlestone
Stone Products Co., 436 U. S. 604, 611 (1978).°

The legal understanding of the term “minerals” prevailing
in 1916 does not indicate whether Congress intended the min-
eral reservation in the SRHA to encompass gravel. On the
one hand, in Northern Pacific R. Co. v. Soderberg, supra,
this Court had quoted with approval a statement in an Eng-
lish case that “‘everything except the mere surface, which is
used for agricultural purposes; anything beyond that which
is useful for any purpose whatever, whether it is gravel, mar-
ble, fire clay, or the like, comes within the word “mineral”
when there is a reservation of the mines and minerals from
a grant of land.”” 188 U. S., at 536 (emphasis added), quot-
ing Midland R. Co. v. Checkley, L. R. 4 Eq. 19, 25 (1867).

* The specific listing of coal in the reservation clause of the SRHA sheds
no light on what Congress meant by the term “minerals.” See Skeen v.
Lynch, 48 F. 2d 1044, 1046-1047 (CA10), cert. denied, 284 U. S. 633 (1931).
There were special reasons for expressly addressing coal that negate any
inference that the phrase “and other minerals” was meant to reserve only
substances ejusdem generis. The legal context in which the SRHA was
enacted suggests that Congress specifically listed coal to make clear that
coal was reserved even though existing law treated it differently from
other minerals. Coal had been exempted from the application of the gen-
eral mining laws. See Coal Lands Act of 1873, 17 Stat. 607, current ver-
sion at 30 U. S. C. § 71 et seq. In addition, the Coal Lands Acts of 1909
and 1910 permitted the acquisition of lands containing coal under patents
reserving the coal to the United States. 85 Stat. 844, current version at
30 U. S. C. § 81, 36 Stat. 583, ch. 318, current version at 30 U. S. C. § 83 et
seq. See also Act of Apr. 30, 1912, 37 Stat. 105, ch. 99, 30 U. S. C. §90.
That the express listing of coal was not intended to limit the phrase “other
minerals” is confirmed by the alternate use of the phrases “coal and other
minerals” and “all minerals” in the House Report on the bill that became
the SRHA. See H. R. Rep. No. 35, 64th Cong., 1st Sess., 18 (1916).
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Soderberg concerned the proper classification of property
chiefly valuable for granite quarries under an 1864 statute
which granted certain property to railroads but exempted
“mineral lands.” The Court held that the property fell
within the exemption, concluding that “mineral lands include
not merely metalliferous lands, but all such as are chiefly
valuable for their deposits of a mineral character, which are
useful in the arts or valuable for purposes of manufacture.”
188 U. 8., at 536-537.¢

On the other hand, in 1910 the Secretary of the Interior re-
Jected an attempt to cancel a homestead entry made on land
alleged to be chiefly valuable for the gravel and sand located
thereon. Zimmerman v. Brunson, 39 L. D. 310, overruled,
Layman v. Ellis, 52 L. D. 714 (1929). Zimmerman claimed
that gravel and sand found on the property could be used
for building purposes and that the property therefore con-
stituted mineral land, not homestead land. In refusing to
cancel Brunson’s homestead entry, the Secretary explained
that “deposits of sand and gravel occur with considerable
frequency in the public domain.” 39 L. D., at 312. He con-
cluded that land containing deposits of gravel and sand useful
for building purposes was not mineral land beyond the reach
of the homestead laws, except in cases in which the deposits
“possess a peculiar property or characteristic giving them a
special value.” Ibid.

Respondent errs in relying on Zimmerman as evidence
that Congress could not have intended the term “minerals” to
encompass gravel. Although the legal understanding of a

¢ Relying on Soderberg, the Supreme Court of Oregon subsequently held
that “land more valuable for the building sand it contains than for agricul-
ture . . . is mineral within the meaning of the United States mining stat-
utes.” Loney v. Scott, 57 Ore. 378, 385, 112 P. 172, 175 (1910). See also
State ex rel. Atkinson v. Evans, 46 Wash. 219, 223—224, 89 P. 565, 567—568
(1907) (relying on Soderberg in holding that land containing valuable depos-
its of limestone, silica, silicated rock, and clay constituted mineral land
under a state statute).
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word prevailing at the time it is included in a statute is a
relevant factor to consider in determining the meaning that
the legislature ascribed to the word, we do not see how any
inference can be drawn that the 64th Congress understood
the term “minerals” to exclude gravel. It is most unlikely
that many Members of Congress were aware of the ruling in
Zimmerman, which was never tested in the courts and was
not mentioned in the Reports or debates on the SRHA. Cf.
Helvering v. New York Trust Co., 292 U. S. 455, 468 (1934).
Evenif Congress had been aware of Zimmerman, there would
be no reason to conclude that it approved of the Secretary’s
ruling in that case rather than this Court’s opinion in Soder-
berg, which adopted a broad definition of the term “mineral”
and quoted with approval a statement that gravel is a mineral.”

I11

Although neither the dictionary nor the legal understand-
ing of the term “minerals” that prevailed in 1916 sheds much

"Quite apart from Soderberg, even if Congress had been aware of Zim-
merman, there would be little basis for inferring that it intended to follow
the specific ruling in that case rather than the Interior Department’s gen-
eral approach in classifying land as mineral land or nonmineral land. As a
leading contemporary treatise pointed out, 2 C. Lindley, American Law
Relating to Mining and Mineral Lands § 424, p. 996, and n. 78 (3d ed. 1914),
Zimmerman was inconsistent with the Department’s traditional treatment
of the problem. Whereas the Secretary emphasized in Zimmerman that
gravel is a common substance, other Department rulings recognized that
land containing deposits of other common substances constituted “mineral
land” if the deposits were found “in quantity and quality sufficient to
render the land more valuable on account thereof than for agricultural
purposes.” Pacific Coast Marble Co. v. Northern Pacific R. Co., 25 L. D.
233, 245 (1897). See Benmett v. Moll, 41 L. D. 584 (1912) (pumice);
McGlenn v. Wienbroeer, 15 L. D. 370 (1892) (building stone); H. P. Ben-
nett, Jr., 3 L. D. 116 (1884) (building stone); W. H. Hooper, 1 L. D. 560
(1881) (gypsum). ‘

In 1913 the Interior Department itself listed gravel as a mineral in a
comprehensive study of the public lands. Dept. of Interior, United States
Geological Survey, Bulletin 537, The Classification of the Public Lands
138-139 (1913).
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light on the question before us, the purposes of the SRHA
strongly support the Government’s contention that the min-
eral reservation in the Act includes gravel. As explained
below, Congress’ underlying purpose in severing the surface
estate from the mineral estate was to facilitate the concur-
rent development of both surface and subsurface resources.
While Congress expected that homesteaders would use the
surface of SRHA lands for stockraising and raising crops, it
sought to ensure that valuable subsurface resources would
remain subject to disposition by the United States, under the
general mining laws or otherwise, to persons interested in
exploiting them. It did not wish to entrust the development
of subsurface resources to ranchers and farmers. Since Con-
gress could not have expected that stockraising and raising
crops would entail the extraction of gravel deposits from the
land, the congressional purpose of facilitating the concurrent
development of both surface and subsurface resources is best
served by construing the mineral reservation to encompass
gravel.
A

The SRHA was the most important of several federal land-
grant statutes enacted in the early 1900’s that reserved min-
erals to the United States rather than classifying lands as
mineral or nonmineral. Under the old system of land classi-
fication, the disposition of land owned by the United States
depended upon whether it was classified as mineral land or
nonmineral land, and title to the entire land was disposed of
on the basis of the classification. This system of land classifi-
cation encouraged particular uses of entire tracts of land de-
pending upon their classification as mineral or nonmineral.
With respect to land deemed mineral in character, the mining
laws provided incentives for the discovery and exploitation of
minerals, but the land could not be disposed of under the
major land-grant statutes.®* With respect to land deemed

¢ For example, mineral land was exempted from the homestead laws, Act
of June 21, 1866, § 1, 14 Stat. 66, ch. 127, 43 U. S. C. §201, from stat-
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nonmineral in character, the land-grant statutes provided in-
centives for parties who wished to use the land for the pur-
poses specified in those statutes, but the land was beyond the
reach of the mining laws and the incentives for exploration
and development that they provided.

For a number of reasons,® the system of land classification
came to be viewed as a poor means of ensuring the optimal
development of the Nation’s mineral resources, and after the
turn of the century a movement arose to replace it with a
system of mineral reservation. In 1906 President Theodore
Roosevelt withdrew approximately 64 million acres of lands

utes granting lands to railroads, Act of July 1, 1862, §3, 12 Stat. 492;
Act of July 2, 1864, § 3, 13 Stat. 367, and from a statute granting land to
States for agricultural colleges, Act of July 2, 1862, §1, ch. 130, 12 Stat.
503. See generally United States v. Sweet, 245 U. S. 563, 567-572 (1918);
Deffeback v. Hawke, 115 U. S. 392, 400-401 (1885). If land was classified
as mineral land, it could not be conveyed under these statutes.

°*Land was frequently misclassified as nonmineral. Misclassification re-
sulted both from fraud and from the practical difficulties in telling at the
time of classification whether land was more valuable for the minerals it
contained than for agricultural purposes. See Deffeback v. Hawke, supra,
at 405. Classification depended largely upon affidavits of entrymen, re-
ports by surveyors, information available from field offices of the Land De-
partment, and information provided by persons with an interest in contest-
ing the classification of particular land as nonmineral. Frequent errors
were inevitable. See 1 American Law of Mining § 3.1 (1982); West v. Ed-
ward Rutledge Timber Co., 244 U. S. 90, 98 (1917). If land was errone-
ously classified as nonmineral and conveyed under a land-grant statute, the
patentee received title to the entire land, including any subsequently dis-
covered minerals. See Diamond Coal & Coke Co. v. United States, 233
U. S. 236, 239-240 (1914); Shaw v. Kellogg, 170 U. S. 312, 342-343 (1898).
Absent proof of fraud, see Diamond Coal & Coke Co. v. United States,
supra, at 239-240, the Government had no recourse once title passed.

Even with respect to land properly classified as more valuable for agri-
cultural or other purposes than for the minerals it contained, the system of
land classification provided incentives only for the use of surface resources.
After land was classified as nonmineral and conveyed under a land-grant
statute, only the grantee had an incentive to discover and exploit minerals
lying beneath the land. If he did not do so, they would remain undeveloped.
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thought to contain coal from all forms of entry, citing the
prevalence of land fraud and the need to dispose of coal
“under conditions which would inure to the benefit of the
public as a whole.” 41 Cong. Rec. 2615 (1907). Secretary of
the Interior Garfield reported to the President that “the best
possible method . . . is for the Government to retain the title
to the coal,” explaining that “[sJuch a method permits the
separation of the surface from the coal and the unhampered
use of the surface for purposes to which it may be adapted.”
Report of the Secretary of the Interior 15 (1907), H. R. Doe.
No. 5, 60th Cong., 1st Sess., 15 (1907). President Roosevelt
subsequently urged Congress that “[r]ights to the surface of
the public land . . . be separated from rights to forests upon
it and to minerals beneath it, and these should be subject to
separate disposal.” Special Message to Congress, Jan. 22,
1909, 15 Messages and Papers of the Presidents 7266.

Over the next several years Congress responded by enact-
ing statutes that reserved specifically identified minerals to
the United States,” and in 1916 the shift from land classifi-
cation to mineral reservation culminated with the enactment
of the SRHA. Unlike the preceding statutes containing
mineral reservations, the SRHA was not limited to lands clas-
sified as mineral in character, and it did not reserve only spe-
cifically identified minerals. The SRHA applied to all lands

¥ The Coal Lands Act of 1909 permitted settlers on lands which Presi-
dent Roosevelt had subsequently withdrawn from entry under the home-
stead laws to obtain patents which reserved the coal to the United States.
35 Stat. 844, current version at 30 U. S. C. §81. The Coal Lands Act of
1910 made withdrawn lands available for settlement and permitted settlers
to obtain patents which reserved the coal to the United States. 36 Stat.
583, ch. 318, current version at 30 U. S. C. §83 et seq. See also Act
of Apr. 30, 1912, 37 Stat. 105, ch. 99, 30 U. S. C. §90. The Agricultural
Entry Act of 1914 permitted the acquisition of lands withdrawn from entry,
or classified as valuable, because of the phosphate, nitrate, potash, oil, gas,
or asphaltic minerals they contained, but provided that patents would
reserve to the United States all such minerals. 38 Stat. 509, as amended,
30 U. S. C. §121 et seq.
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the surface of which the Secretary of the Interior deemed to
be “chiefly valuable for grazing and raising forage crops,” 43
U. S. C. §292, and reserved all the minerals in those lands to
the United States.

Congress’ purpose in severing the surface estate from the
mineral estate was to encourage the concurrent development
of both the surface and subsurface of SRHA lands. The Act
was designed to supply “a method for the joint use of the sur-
face of the land by the entryman of the surface thereof and
the person who shall acquire from the United States the right
to prospect, enter, extract and remove all minerals that may
underlie such lands.” H. R. Rep. No. 35, 64th Cong., 1st
Sess., 4, 18 (1916) (emphasis added) (hereafter H. R. Rep.
No. 35). The Department of the Interior had advised Con-
gress that the law would “induce the entry of lands in those
mountainous regions where deposits of mineral are known to
exist or are likely to be found,” and that the mineral reser-
vation was necessary because the issuance of “unconditional
patents for these comparatively large entries under the
homestead laws might withdraw immense areas from pros-
pecting and mineral development.” Letter from First As-
sistant Secretary of the Interior to Chairman of the House
Committee on the Public Lands, Dec. 15, 1915, reprinted in
H. R. Rep. No. 35, at 5.

To preserve incentives for the discovery and exploitation of
minerals in SRHA lands, Congress reserved “all the coal and
other minerals” to the United States and provided that “coal
and other mineral deposits . . . shall be subject to disposal by
the United States in accordance with the provisions of the
coal and mineral land laws in force at the time of such dis-
posal.” 43 U. S. C. §299. The general mining laws were
the most important of the “mineral land laws” in existence
when the SRHA was enacted. Act of July 4, 1866, 14 Stat.
85; Act of May 10, 1872, 17 Stat. 91, current version at 30
U. S. C. §21 et seq. Those laws, which have remained basi-
cally unchanged through the present day, provide an incen-
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tive for individuals to locate claims to federal land contain-
ing “valuable mineral deposits.” 30 U. S. C. §22. After
a claim has been located, the entryman obtains from the
United States the right to exclusive possession of “all the sur-
face included within the lines of [his] locatio[n]” and the right
to extract minerals lying beneath the surface. 30 U. S. C.
§26. Congress plainly contemplated that mineral deposits
on SRHA lands would be subject to location under the mining
laws," and the Department of the Interior has consistently
permitted prospectors to make entries under the mining laws
on SRHA lands."

" This is evident from the provisions in the Act presecribing standards to
govern the joint use of SRHA lands by owners of surface estates and pros-
pectors and miners. Section 9 of the SRHA extended to “[alny person
qualified to locate and enter the coal and other mineral deposits, or having
the right to mine and remove the same under the laws of the United
States, . . . the right at all times to enter upon the lands entered or pat-
ented [under the SRHA] for the purpose of prospecting for coal or other
mineral therein.” To protect the homesteader, Congress made it a condi-
tion of the prospector’s entry on the land that he “not injure, damage, or
destroy the [homesteader’s] permanent improvements,” and also provided
that the prospector “shall be liable . . . for all damages to the crops on such
lands by reason of such prospecting.” Any person who, after discovering
minerals, acquires from the United States “the right to mine and remove
the same” can “reenter and occupy so much of the surface thereof as may
be required for all purposes reasonably incident to the mining or removal,”
if he (1) obtains the written consent or waiver of the homesteader, (2) com-
pensates the homesteader for any damages to the “crops or other tangible
improvements” on the land, or (3) executes a bond to secure the payment of
such damages. In 1949 Congress increased the patentee’s protection by
expanding the liability of the prospector or miner to encompass “any dam-
age that may be caused to the value of the land for grazing.” 63 Stat. 215,
§5,30 U. S. C. §54.

?See Department of the Interior, Circular No. 1278, Mining Claims on
the Public Domain, 55 1. D. 235, 236 (1935); 43 CFR § 185.1 (1939), current
version at 43 CFR §3811.1 (1982). By their own terms, the mining laws
apply to “all valuable mineral deposits in lands belonging to the United
States.” 30 U. S. C. §22. Like other interests in land owned by the
Government (e. g., leaseholds, easements), mineral estates reserved under
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B

Since Congress intended to facilitate development of both
surface and subsurface resources, the determination of
whether a particular substance is included in the surface
estate or the mineral estate should be made in light of the use
of the surface estate that Congress contemplated. As the
Court of Appeals for the Ninth Circuit noted in United States
v. Union Oil Co. of California, 549 F. 2d 1271, 1274, cert.
denied, 434 U. S. 930 (1977), “[t]he agricultural purpose indi-
cates the nature of the grant Congress intended to provide
homesteaders via the Act.”® See Pacific Power & Light
Co., 45 1. B. L. A. 127, 134 (1980) (“When there is a dispute
as to whether a particular mineral resource is included in the
[SRHA] reservation, it is helpful to consider the manner in
which the material is extracted and used”); 1 American Law
of Mining §3.26 (1982) (“The reservation of minerals to the
United States [in the SRHA] should . . . be construed by con-
sidering the purposes both of the grant and of the reservation
in terms of the use intended”). Cf. United States v. Isbell
Construction Co., 78 1. D. 385, 390 (1971) (holding that
gravel is a mineral reserved to the United States under stat-
ute authorizing the grant to States of “grazing district land”)
(“The reservation of minerals to the United States should be
construed by considering the purpose of the grant . . . in
terms of the use intended”).

the SRHA constitute “lands belonging to the United States.” Cf. Devearl
W. Dimond, 62 1. D. 260, 262 (1955) (minerals reserved under the SRHA
constitute “vacant, unreserved, and undisposed of public lands” under stat-
ute adding lands to the Navajo Indian Reservation in Utah). See also Act
of Sept. 19, 1964, 78 Stat. 985, §10, 43 U. S. C. §1400 (1970 ed.) (for
purposes of statute creating Public Land Law Review Commission, “the
term ‘public lands’ includes . . . outstanding interests of the United States
in lands patented, conveyed in fee or otherwise, under the public land
laws”).

¥ In Union Oil the Ninth Circuit held that geothermal steam constitutes
a mineral reserved to the United States under the SRHA.
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Congress plainly expected that the surface of SRHA lands
would be used for stockraising and raising crops. This
understanding is evident from the title of the Act, from the
express provision limiting the Act to lands the surface of
which was found by the Secretary of the Interior to be “chiefly
valuable for grazing and raising forage crops” and “of such a
character that six hundred and forty acres are reasonably
required for the support of a family,” 43 U. S. C. §292, and
from numerous other provisions in the Act. See, e. g., 43
U. S. C. §293 (patent can be acquired only if the entryman
makes “permanent improvements upon the land entered . . .
tending to increase the value of the [land] for stock-raising
purposes of the value of not less than $1.25 per acre”); 43
U. S. C. §299 (prospector liable to entryman or patentee for
damages to crops caused by prospecting).

Given Congress’ understanding that the surface of SRHA
lands would be used for ranching and farming, we interpret
the mineral reservation in the Act to include substances that
are mineral in character (i. e., that are inorganic), that can be
removed from the soil, that can be used for commercial pur-
poses, and that there is no reason to suppose were intended
to be included in the surface estate. See 1 American Law of
Mining, supra, §3.26 (“A reservation of minerals should be
considered to sever from the surface all mineral substances
which can be taken from the soil and which have a sepa-
rate value”). Cf. Northern Pacific R. Co. v. Soderberg, 188
U. S., at 536—-537 (“mineral lands include not merely metallif-
erous lands, but all such as are chiefly valuable for their de-
posits of a mineral character, which are useful in the arts or
valuable for purposes of manufacture”); United States v.
Isbell Construction Co., supra, at 390 (“the reservation of
minerals should be considered to sever from the surface all
mineral substances which can be taken from the soil and have
a separate value”) (emphasis in original). This interpreta-
tion of the mineral reservation best serves the congressional
purpose of encouraging the concurrent development of both
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surface and subsurface resources, for ranching and farming
do not ordinarily entail the extraction of mineral substances
that can be taken from the soil and that have separate value.*

4Tt is important to remember that, in contrast to the situation in Zim-
merman v. Brunson, 39 L. D. 310 (1910), where treating gravel as a min-
eral would have required cancellation of a homestead entry, treating a
substance as a mineral under the SRHA in no way calls into question any
homestead entries, for the SRHA was not limited to nonmineral land.
The only consequence is that title to the substance rests with the United
States rather than with the owner of the surface estate, and that if the
latter wishes to extract the substance and sell it or use it for commercial
purposes, he must first acquire the right to do so from the United States.

We note that this case does not raise the question whether the owner of
the surface estate may use a reserved mineral to the extent necessary to
carry out ranching and farming activities successfully. Although a literal
reading of the SRHA would suggest that any use of a reserved mineral is a
trespass against the United States, one of the overriding purposes of the
Act was to permit settlers to establish and maintain successful home-
steads. There is force to the argument that this purpose would be de-
feated if the owner of the surface estate were unable to use reserved min-
erals even where such use was essential for stockraising and raising crops.

An analogy may profitably be drawn to Shiver v. United States, 159
U. S. 491 (1895), in which this Court recognized that an entryman under
the homestead laws had a right to cut timber to the extent necessary to
establish a homestead, notwithstanding a federal statute making it a crime
to cut timber upon “lands of the United States.” A literal interpretation of
the two statutes would have led to the conclusion that the entryman had no
right to cut timber prior to the perfection of his entry, for the land, includ-
ing the timber, remained the property of the United States during that
period, and the statute concerning timber contained no exception for lands
entered under the homestead laws. Id., at 497. The Court rejected this
mechanical approach to the problem, emphasizing that “the privilege of
residing on the land for five years [the period then necessary to perfect a
homestead entry and thus obtain a patent] would be ineffectual if [the
homesteader] had not also the right to build himself a house, outbuildings,
and fences, and to clear the land for cultivation,” and concluding that “to
that extent the [homestead] act limits and modifies” the statute making it a
crime to cut timber on public lands. Ibid. Cf. United States v. Cook, 19
Wall. 591, 593 (1874) (although treaty gave Indians only the right to use
and occupy certain land, and although “timber while standing is part of the
realty, and . . . can only be sold as the land could be,” the Indians’ right of
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Whatever the precise scope of the mineral reservation may
be, we are convinced that it includes gravel. Like other
minerals, gravel is inorganic. Moreover, as the Department
of the Interior explained in 1929 when it overruled Zimmer-
man v. Brunson, 39 L. D. 310 (1910), and held that gravel
deposits were subject to location under the mining laws,

“lwlhile the distinguishing special characteristics of
gravel are purely physical, notably, small bulk, rounded
surfaces, hardness, these characteristics render gravel
readily distinguishable by any one from other rock and
fragments of rock and are the very characteristics or
properties that long have been recognized as imparting
to it utility and value in its natural state.” Layman v.
Ellis, 52 L. D., at 720.

Insofar as the purposes of the SRHA are concerned, it is ir-
relevant that gravel is not metalliferous and does not have a
definite chemical composition. What is significant is that
gravel can be taken from the soil and used for commercial
purposes.

Congress certainly could not have expected that home-
steaders whose “experience and efforts [were] in the line of
stock raising and farming,” Letter from First Assistant Sec-
retary of the Interior to Chairman of the House Committee
on the Public Lands (Dec. 15, 1915), reprinted in H. R. Rep.
No. 35, at 5, would have the interest in extracting deposits of

use and occupancy encompassed the right to cut timber “for use upon the
premises” or “for the improvement of the land”); Alabama Coal Lands—
Act of Apr. 23, 1912, 41 L. D. 32, 33 (1912) (“There is at this time no law
which provides for the disposition of the coal in these lands. Persons hav-
ing homestead entries . . . obtain no right to obtain coal therefrom, except
for their own domestic use . . .”) (emphasis added).

In this case, however, respondent cannot rely on any right it may have
to use reserved minerals to the extent necessary for ranching and farming
purposes, since it plainly did not use the gravel it extracted for any such
purpose. The gravel was used for commercial operations that were in no
way connected with any ranching or farming activity.
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gravel from SRHA lands that others might have. It had
been informed that “[t]he farmer-stockman is not seeking and
does not desire the minerals,” ibid., and it would have had no
more reason to think that he would be interested in extract-
ing gravel than that he would be interested in extracting
coal. Stockraising and raising crops do not ordinarily in-
volve the extraction of gravel from a gravel pit.

If we were to interpret the SRHA to convey gravel depos-
its to the farmers and stockmen who made entries under the
Act, we would in effect be saying that Congress intended to
make the exploitation of such deposits dependent solely upon
the initiative of persons whose interests were known to lie
elsewhere. In resolving the ambiguity in the language of
the SRHA, we decline to construe that language so as to
produce a result at odds with the purposes underlying the
statute. Instead, we interpret the language of the statute in
a way that will further Congress’ overriding objective of fa-
cilitating the concurrent development of surface and subsur-
face resources. See, e. ¢g., Mastro Plastics Corp. v. NLRB,
350 U. S. 270, 285 (1956); SEC v. C. M. Joiner Leasing
Corp., 320 U. S. 344, 350-351 (1943); Griffiths v. Commas-
stoner, 308 U. S. 355, 358 (1939).

IV

Our conclusion that gravel is a mineral for purposes of the
SRHA is supported by the treatment of gravel under other
federal statutes concerning minerals. Although the question
has not often arisen, gravel has been treated as a mineral
under two federal land-grant statutes that, like the SRHA,
reserve all minerals to the United States. In construing a
statute which allotted certain Indian lands but reserved the
minerals therein to the Indians, the Department of the Inte-
rior has ruled that gravel is a mineral. Dept. of Interior, Di-
vision of Public Lands, Solicitor’s Opinion, M-36379 (Oct. 3,
1956). Similarly, the Interior Board of Land Appeals has
held that gravel is reserved to the United States under a
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statute authorizing grants to States of “grazing district land.”
United States v. Isbell Construction Co., 78 I. D., at 394-396.

It is also highly pertinent that federal administrative and
judicial decisions over the past half-century have consistently
recognized that gravel deposits could be located under the
general mining laws until common varieties of gravel were
prospectively removed from the purview of those laws by the
Surface Resources Act of 1955, 69 Stat. 368, §3, 30 U. S. C.
§611.° See Edwards v. Kleppe, 588 F. 2d 671, 673 (CA9
1978); Charlestone Stone Products Co. v. Andrus, 553 F. 2d
1209, 1214-1215 (CA9 1977), holding as to a separate mining
claim rev’d,* 436 U. S. 604 (1978); Melluzzo v. Morton, 534

®That Act provides that “[nJo deposit of common varieties of sand,
stone, gravel, pumice, pumicite, or cinders and no deposit of petrified wood
shall be deemed a valuable mineral deposit within the meaning of the min-
ing laws of the United States so as to give effective validity to any mining
claim hereafter located under such mining laws.” Claims located prior to
the effective date of the Act were not affected by its enactment. With re-
spect to deposits of the substances listed in the Act that were not located
prior to the effective date of the Act and that are owned by the United
States, disposal is permissible only under the Materials Act of 1947, 61
Stat. 681, §1, as amended, 30 U. S. C. §601, which provides in pertinent
part that “[t]he Secretary [of the Interior], under such rules and regula-
tions as he may prescribe, may dispose of mineral materials (including but
not limited to common varieties of the following: sand, stone, gravel, pum-
ice, pumicite, cinders, and clay) . . ..”

The Surface Resources Act is by its terms limited to the locatability of
claims under the mining laws and does not limit the scope of the mineral
reservation in the SRHA. See Dept. of Interior, Division of Public Lands,
Solicitor’s Opinion, M-36417 (Feb. 15, 1957).

¥ Charlestone Stome Products Co. involved several different mining
claims. In the part of its decision that is pertinent for present purposes,
the Ninth Circuit upheld the validity of claims to commercially exploitable
deposits of sand and gravel. The Secretary of the Interior did not seek
certiorari with respect to this portion of the Ninth Circuit’s decision, limit-
ing his petition for certiorari to that part of the Ninth Circuit’s decision
which upheld the validity of a claim to subsurface water. See 436 U. S., at
610 (“The single question presented in the petition is {wlhether water is a
locatable mineral under the mining law of 1872”).
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F. 2d 860, 862-865 (CA9 1976); Clear Gravel Enterprises,
Inc. v. Keil, 505 F. 2d 180, 181 (CA9 1974) (per curiam);
Verrue v. United States, 457 F. 2d 1202, 1203-1204 (CA9
1972); Barrows v. Hickel, 447 F. 2d 80, 82-83 (CA9 1971);
United States v. Schaub, 163 F. Supp. 875, 877-878 (Alaska
1958); Taking of Sand and Gravel from Public Lands for
Federal Aid Highways, 54 1. D. 294, 295-296 (1933); Layman
v. Ellis, 52 L. D., at 718-721, overruling Zimmerman v.
Brunson, 39 L. D. 310 (1910).” Cf. United States v. Barn-
grover, 57 1. D. 533 (1942) (clay and silt deposits); Stephen E.
Day, Jr., 50 L. D. 489 (1924) (trap rock). While this Court
has never had occasion to decide the appropriate treatment of
gravel under the mining laws, the Court did note in United
States v. Coleman, 390 U. S. 599, 604 (1968), that gravel
deposits had “served as a basis for claims to land patents”
under the mining laws prior to the enactment of the Surface
Resources Act of 1955.%

"The only decision to the contrary, Anchorage Sand & Gravel Co. v.
Schubert, 114 F. Supp. 436, 438 (Alaska 1953), aff’d on other grounds, 224
F. 2d 623 (CA9 1955), was never followed in either the District in which it
was decided or elsewhere in the Ninth Circuit.

5The treatment of valuable deposits of gravel as mineral deposits locat-
able under the mining laws reflects an application of the “prudent-man
test” which the Secretary of the Interior has used to interpret the mining
laws since 1894. Under this test, which has been repeatedly approved by
this Court, United States v. Coleman, 390 U. S., at 602; Best v. Humboldt
Placer Mining Co., 371 U. S. 334, 335-336 (1963); Cameron v. United
States, 252 U. 8. 450, 459 (1920); Chrisman v. Miller, 197 U. S. 313, 322
(1905), a deposit is locatable if it is “of such a character that a person of
ordinary prudence would be justified in the further expenditure of his labor
and means, with a reasonable prospect of success, in developing a valuable
mine.” Castle v. Womble, 19 L. D. 455, 457 (1894). In the case of “pre-
cious metals which are in small supply and for which there is a great de-
mand,” there is ordinarily “little room for doubt that they can be extracted
and marketed at a profit.” United States v. Coleman, supra, at 603. In
the case of nonmetalliferous substances such as gravel, the Secretary has
required proof that “by reason of accessibility, bona fides in development,




WATT v. WESTERN NUCLEAR, INC. 59
36 Opinion of the Court

The treatment of gravel as a mineral under the general
mining laws suggests that gravel should be similarly treated
under the SRHA, for Congress clearly contemplated that
mineral deposits in SRHA lands would be subject to location
under the mining laws, and the applicable regulations have
consistently permitted such location. Supra, at 51. Simply
as a matter of consistent interpretation of statutes concern-
ing the same subject matter, if gravel deposits constituted
“mineral deposits” that could be located under the mining
laws, then presumptively gravel should constitute a “min-
eral” reserved to the United States under the SRHA. If
gravel were deemed to be part of the surface estate of lands
patented under the SRHA, gravel deposits on SRHA lands
obviously would not have been locatable, whereas gravel
deposits on other lands would have been locatable. There i8
no indication that Congress intended the mineral reservation
in the SRHA to be narrower in scope than the mining laws.

A

Finally, the conclusion that gravel is a mineral reserved to
the United States in lands patented under the SRHA is but-
tressed by “the established rule that land grants are con-
strued favorably to the Government, that nothing passes ex-
cept what is conveyed in clear language, and that if there are
doubts they are resolved for the Government, not against it.”
United States v. Union Pacific R. Co., 353 U. S. 112, 116
(1957). See Andrus v. Charlestone Stone Products Co., 436
U. 8., at 617; Caldwell v. United States, 250 U. S. 14, 20-21
(1919); Northern Pacific R. Co. v. Soderberg, 188 U. S., at
534. In the present case this principle applies with particu-

proximity to market, existence of present demand, and other factors, the
deposit is of such value that it can be mined, removed and disposed of at a
profit.” Taking of Sand and Gravel from Public Lands for Federal Aid
Highways, 54 1. D. 294, 296 (1933). See Foster v. Seaton, 106 U. S. App.
D. C. 253, 255, 271 F. 2d 836, 838 (1959).
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lar force, because the legislative history of the SRHA reveals
Congress’ understanding that the mineral reservation would
“limit the operation of this bill strictly to the surface of
the lands.” H. R. Rep. No. 35, at 18 (emphasis added).
See also 53 Cong. Rec. 1171 (1916) (the mineral reservation
“would cover every kind of mineral”; “[a]ll kinds of minerals
are reserved”) (Rep. Ferris). In view of the purposes of the
SRHA and the treatment of gravel under other federal stat-
utes concerning minerals, we would have to turn the princi-
ple of construction in favor of the sovereign on its head to
conclude that gravel is not a mineral within the meaning of
the Act.
VI

For the foregoing reasons, we hold that gravel is a min-
eral reserved to the United States in lands patented under
the SRHA. Accordingly, the judgment of the Court of
Appeals is

Reversed.

JUSTICE POWELL, with whom JUSTICE REHNQUIST, JUS-
TICE STEVENS, and JUSTICE ’CONNOR join, dissenting.

The Court’s opinion may have a far-reaching effect on
patentees of, and particularly successors in title to, the 33
million acres of land patented under the Stock-Raising
Homestead Act of 1916 (SRHA). The Act provides, with
respect to land patented, that the United States reserves
title to “all the coal and other minerals.” 43 U. S. C. §299.
At issue here is whether gravel is a mineral within the mean-
ing of the Act. To decide this question, the Court adopts a
new definition of the statutory term: “[Tlhe Act [includes]
substances that are mineral in character (i. e., that are in-
organic), that can be removed from the soil, that can be used
for commercial purposes, and that there is no reason to sup-
pose were intended to be included in the surface estate.”
Ante, at 53.
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This definition compounds, rather than clarifies, the ambi-
guity inherent in the term “minerals.”* It raises more ques-
tions than it answers. Under the Court’s definition, it is
arguable that all gravel falls within the mineral reservation.
Ante, at 53-55, and n. 14, 59. This goes beyond the Govern-
ment’s position that gravel deposits become reserved only
when susceptible to commercial exploitation. See Tr. of
Oral Arg. 18-20.> And what about sand, clay, and peat??

' 'To interpret the mineral reservation “to include substances that are
‘ mineral in character . . . and that there is no reason to suppose were in-
tended to be included in the surface estate” is tautological, and to include
i all substances “that can be used for commercial purposes” is to ignore the
prerequisites to commercial value of quantity and quality. The only factor
that can be said to provide any guidance is that the substance must be one
. “that can be removed from the soil.” Moreover, the Department of the
Interior has operated under a common definition of the statutory term
“mineral” in the general mining laws for quite some time, and I therefore
am puzzled why the Court creates a new one today. See 43 CFR §3812.1
(1982) (“Whatever is recognized as a mineral by the standard authorities,
whether metallic or other substance, when found in public lands in quantity
and quality sufficient to render the lands valuable on account thereof, is
treated as coming within the purview of the mining laws”); see n. 4, infra.
2The Government’s claim is less inclusive because all parties agree that
to hold that the homesteader has no right to use sand, gravel, and other
common substances for his own purpoeses would pose a considerable imped-
iment to the task of establishing a home and raising stock, undoubtedly the
most important policies underlying the SRHA and the other Homestead
Acts. See infra, at 71. The Court’s solution to the rancher’s problem is
to allow the owner of the surface estate to use reserved minerals where
such use is essential for stockraising and raising crops. See ante, at 54-55,
n. 14. Thus, the Court apparently would give ranchers this free use of all
reserved minerals, including “coal,” which is specifically mentioned in 43
U. S. C. §299. I am not sure this Court should so lightly suggest such a
broad exception to the mineral rights reserved by Congress. Moreover,
such a free-use exception only invites litigation over what is a domestic
use, who is a rancher, what is a ranch, what rights successors-in-interest
have, and what rights a developer may have to halt such free use of “its”
minerals.
®My list is not exclusive. “Landowners have sold ‘moss rock,” common
rock on which moss has grown, to contractors to decorate fireplaces and
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As I read the Court’s opinion it could leave Western home-
steaders with the dubious assurance that only the dirt itself
could not be claimed by the Government. It is not easy to
believe that Congress intended this result.

I

In construing a congressional Act, the relevant intent of
Congress is that existing at the time the statute was enacted.
See Andrus v. Charlestone Stone Products Co., 436 U. S.
604, 611, and n. 8 (1978); Winona & St. Peter R. Co. v.
Barney, 113 U. S. 618, 625 (1885). The Court avoids this
rule of construction by largely ignoring the stated position of
the Department of the Interior before 1916 that gravel—
like sand and clay—was not a mineral.

In 1916, when the SRHA was enacted, the Department of
the Interior’s rule for what it considered to be a “valuable
mineral deposit” as those terms are used under the general
mining laws* was clear: “{W]hatever is recognized as a min-
eral by the standard authorities on the subject, whether of
metallic or other substances, when the same is found in the
public lands in quantity and quality sufficient to render the

homes. The rock has become ‘valuable,’ but it is absurd to think that this
common rock should now be included in a mineral reservation to the gov-
ernment.” Case Note, 18 Land & Water L. Rev. 201, 216 (1983).

‘By the phrase “general mining laws,” I refer primarily to the Mining
Act of 1872, as amended, 30 U. S. C. § 21 et seq., which declares that “all
valuable mineral deposits in lands belonging to the United States . . . shall
be free and open to exploration and purchase . . . .” §22. See generally
ante, at 50-51. As the Court notes, ante, at 39, mineral exploitation of
SRHA lands was made subject to the same restrictions that characterize
development of lands under the general mining laws, and thus the interpre-
tation of those laws is directly pertinent to determining congressional
intent in 1916. It should be noted, however, that since 1955 it has been
clear that a gravel deposit could 7ot be “a valuable mineral deposit” under
the general mining laws. See 30 U. S. C. §611. The issue in this case is
thus limited to the right of the Government to claim gravel found on SRHA
lands, patented to private owners, even though the general mining laws
still apply as to most minerals, but not to gravel.
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land more valuable on account thereof than for agricultural
purposes, should be treated as coming within the purview of
the mining laws.” Pacific Coast Marble Co. v. Northern
Pacific R. Co., 25 L. D. 233, 244-245 (1897). See Letter
from Commissioner Drummond to Surveyors-General, Regis-
ters, and Receivers (July 15, 1873) (reprinted in H. Copp,
Mineral Lands 61, 62 (1881)). It is important to note that
the Department’s test had two parts. First, before a sub-
stance would cause the Department to characterize land as
mineral, it had to be recognized as a mineral by the standard
authorities on the subject. See n. 1, supra. Second, the
mineral had to appear in sufficient quantity and quality to be
commercially exploitable.®

Under the Department of the Interior’s earliest decisions,
certain commonplace substances were classified as minerals.
See W. H. Hooper, 1 L. D. 560, 561 (1881) (gypsum); H. P.
Bennet, Jr., 3 L. D. 116, 117 (1884) (permitting placer claims
for building stone). But the Department soon began to rec-
ognize a small group of substances, that were valuable for
certain purposes, as not being “minerals” “under all authori-
ties.” In Dunluce Placer Mine, 6 L. D. 761, 762 (1888), the
Secretary held that a deposit of “brick clay” would not war-
rant classification as a valuable mineral deposit. The Secre-
tary so held despite a finding that the land on which the
deposit was found was “undoubtedly more valuable as a ‘clay
placer’ than for any other purpose.” Id., at 761.

The Department followed Dunluce in a number of subse-
quent cases.® An important case under the general mining

*Cf. 1 C. Lindley, American Law Relating to Mines and Mineral Lands
§98, pp. 174-175 (3d ed. 1914). The test whether a claimant has located a
“valuable mineral deposit” under the general mining laws remains for the
most part the same. See ante, at 44. As JUSTICE MARSHALL concluded
for a unanimous Court in Andrus v. Charlestone Stone Products Co., 436
U. S. 604, 610 (1978), mineral land must contain a deposit that both is a
“mineral” and is “valuable.”

°See, e. g., King v. Bradford, 31 L. D. 108, 109-111 (1901) (brick clay);
Bettancourt v. Fitagerald, 40 L. D. 620, 621-622 (1912) (clay useful for
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laws for our purposes is Zimmerman v. Brunson, 39 L. D.
310 (1910). It involved sand and gravel, and was decided
four years before Congress began consideration of the
SRHA. After quoting the rule in Pacific Coast Marble, the
Secretary stated:

“A search of the standard American authorities has
failed to disclose a single one which classifies a deposit
such as claimed in this case as mineral, nor is the Depart-
ment aware of any application to purchase such a deposit
under the mining laws. This, taken into consideration
with the further fact that deposits of sand and gravel
occur with considerable frequency in the public domain,
points rather to a general understanding that such
deposits, unless they possess a peculiar property or char-
acteristic giving them a special value, were not to be
regarded as mineral.” 39 L. D., at 312.

The Secretary then reviewed the Department’s cases on clay
and stone,” concluding:

cement manufacturing); Holman v. Utah, 41 L. D. 314, 315 (1912) (clay
and limestone); Victor Portland Cement Co. v. Southern Pacific R. Co., 43
L. D. 325, 326 (1914) (limestone shale); Mrs. A. T. Van Dolah, Solicitor’s
Opinion A-26443 (Oct. 14, 1952) (clay). See also Gray Trust Co., 47 L. D.
18, 20 (1919) (limestone useful in cement and road surfacing found not to
qualify land as mineral land); Union Oil Co., 23 L. D. 222, 229 (1896)
(petroleum) (overruled by Congress in Act of Feb. 11, 1897, ch. 216, 29
Stat. 526); Jordan v. Idaho Aluminum Min. & Mfg. Co., 20 L. D. 500, 501
(1895) (alumina) (but see Downey v. Rogers, 2 L. D. 707, 709 (1883) (per-
mitting entry for alum); Tucker v. Florida R. & Navigation Co., 19 L. D.
414 (1894) (phosphate) (overruled in Pacific Coast Marble Co. v. Northern
Pacific R. Co., 25 L. D. 233, 246-247 (1897)). Cf. Southwestern Mining
Co., 14 L. D. 597, 602 (1892) (salt) (relying on consistent legislative policy
to reserve saline lands from all land Acts).

"Stone useful for building purposes was not classified as a mineral—at
least for a time. See Conlin v. Kelly, 12 L.. D. 1, 2-3 (1891) (declining to
follow H. P. Bennet, Jr., 3 L. D. 116, 117 (1884)); Clark v. Ervin, 16 L. D.
122, 124 (1893); Hayden v. Jamison, 16 L. D. 537, 539 (1893); Florence
D. Delaney, 17 L. D. 120, 121 (1893) (glass sand and building stone);
Act of Aug. 4, 1892, 27 Stat. 348, 30 U. S. C. §161 (making building
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“From the above resume it follows that the Depart-
ment, in the absence of specific legislation by Congress,
will refuse to classify as mineral land containing a de-
posit of material not recognized by standard authorities
as such, whose sole use is for general building purposes,
and whose chief value is its proximity to a town or city,
in contradistinction to numerous other like deposits of
the same character in the public domain. Id., at 313.

The Secretary concluded that gravel was such a material, and
this clearly remained the Department’s position until 1929.

The Zimmerman decision was recognized by Department
officials in Litch v. Scott, 40 L. D. 467, 469 (1912), as foreclos-
ing “the question as to the mineral character of the land,”
even though “it [did] not appear that the [claimant’s] removal
of the sand or gravel had any connection with the cultivation
of the land and it was removed solely for the purpose of sale.”
And in Hughes v. Florida, 42 L. D. 401 (1913), First Assist-
ant Secretary Andreius A. Jones wrote: “The Department
does not concur with the contention that this deposit [of shell
rock] is a mineral within the meaning of the general mining
laws. It presents features greatly similar to the deposits of
sand and gravel considered in the case of Zimmerman v.
Brunson. . . .” Id., at 403-404.

Thus, it was beyond question, when the SRHA was
adopted in 1916, that the Department had ruled consistently
that gravel was not a mineral under the general mining
laws.® The legislative history is silent on exactly how Con-

stone a locatable mineral). Cf. Stanislaus Electric Power Co., 41 L. D.
655, 658-661 (1912) (§ 161 does not apply to common, low-grade rock having
no special value for building purposes). The Department, however, later
recognized claims founded on stone deposits that could be used for special
purposes, such as monuments and ornamentation. See McGlenn v.
Wienbroeer, 15 L. D. 370, 374 (1892).

8In United States v. Aitken, 25 Philippine 7 (1913), the court held that
commercial gravel was not a mineral. Relying on the Department’s ad-
ministrative decisions, the court defined “mineral” as “‘[wihatever is rec-
ognized as a mineral by the standard authorities on the subject.’” Id., at
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gress defined “mineral,” but it is equally clear that the De-
partment participated actively in drafting the SRHA and in
advising Congress.® In light of this record, one must con-
clude that Congress intended the term “minerals” in the new
statute to have the meaning so recently and consistently
given it by the Department in construing and applying the
general mining laws. As it was the agency authorized to

15 (quoting Letter from Commissioner Drummond to Surveyors-General,
Registers, and Receivers (July 15, 1873)). The court found that if “an
examination be made of the individual adjudicated cases and the decisions
of the United States Land Department, upon which these general defini-
tions of the term ‘mineral’ are based, it will be found that commercial
gravel was not a factor in forming them, and that it has never been consid-
ered as a mineral.” Id., at 16. See D. Barringer & J. Adams, Law of
Mines and Mining exxv (1900) (list of 46 nonmetallic minerals that possess
commercial value, but not listing gravel); D. Barringer, Minerals of Com-
mercial Value (1897) (listing over 350 substances, including clay, petro-
leum, phosphate, salt, but not listing sand or gravel); 2 C. Lindley, supra
n. 5, § 424, at 996-997 (recognizing Department’s policy for “commonplace
substances such as ordinary clay, sand and gravel”); 1 W. Snyder, Mines
and Mining § 144, p. 117 (1902) (discussing Department’s policy not to treat
clay as a mineral).

°In 1914, a bill to permit homesteading on unappropriated public lands in
the West was referred by the House Committee on Public Lands to the
Department of the Interior for comment. First Assistant Secretary
Jones, six months after deciding Hughes v. Florida, 42 L. D. 401 (1913),
submitted the Department’s report on the bill and at the same time sub-
mitted the Department’s draft of a substitute Stock-Raising Homestead
Bill. After Committee hearings on the bills, Jones issued a second report
to the Committee. See H. R. Rep. No. 626, 63d Cong., 2d Sess., 1-9 (1914).
The House passed the Department’s bill, but the full Senate failed to act on
it. In the next Congress, the Department’s bill was reintroduced in the
House. Again the Public Lands Committtee sought the advice of the De-
partment. See H. R. Rep. No. 35, 64th Cong., 1st Sess., 4-8, 13 (1916).
In the floor debates, Members made frequent reference to the fact that the
Department had drafted the bill. See, e. g., 53 Cong. Rec. 1127 (1916)
(statement of Congressman Taylor) (describing Department’s report as
“one of the best reports we have ever had on any bill since I have been in
Congress”); id., at 1130-1131.

“The Court concludes that “[i]t is most unlikely that many Members of
Congress were aware of the ruling in Zimmerman, which was never tested
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implement the SRHA, its contemporaneous construction
should be persuasive as to congressional intention. This
Court previously had accorded this respect to the Depart-
ment of the Interior. See, e. g., Burke v. Southern Pacific
R. Co., 234 U. S. 669, 677-678 (1914); Northern Pacific R.
Co. v. Soderberg, 188 U. S. 526, 534 (1903).

II

Despite the absence of “specific legislation by Congress,”
the Department in Layman v. Ellis, 52 L. D. 714 (1929),
which did not involve SRHA lands, overruled Zimmerman
13 years after the enactment of the SRHA." See52L. D., at

in the courts and was not mentioned in the Reports or debates on the
SRHA.” Ante, at 46. The Court generally does not attribute such igno-
rance of the law to Congress. See, e. g., Lorillard v. Pons, 434 U. S. 575,
581 (1978); National Lead Co. v. United States, 252 U. S. 140, 147 (1920).
And assuming ignorance seems especially inappropriate in this case, where
during floor debates Congressmen referred to the Department’s adminis-
trative decisions and its interpretations of prior Homestead Acts. See 53
Cong. Rec. 1174 (1916). See also n. 9, supra.

Alternatively, the Court states that, “[e]ven if Congress had been aware
of Zimmerman, there would be no reason to conclude that it approved of
the Secretary’s ruling in that case rather than this Court’s opinion in
[Northern Pacific R. Co. v.] Soderberg, [188 U. S. 526, 530 (1903)], which
. . . quoted with approval a statement that gravel is a mineral.” Amnte, at
46. I do not believe that the Soderberg Court’s one quotation from an
English case is of greater relevance than the established views of the De-
partment that is entrusted with the administration of the Federal Govern-
ment’s public lands and that drafted the very Act before us now. Cer-
tainly the Soderberg Court did not think so, for in searching for a definition
of the word “mineral,” it first examined “[t]he rulings of the Land Depart-
ment, to which we are to look for the contemporaneous construction of
these statutes.” 188 U. S., at 534. And the holding of Soderberg as to
the classification of granite was not at all inconsistent with Department
policy. See n. 7, supra.

" Layman v. Ellis has been reaffirmed in subsequent opinions of the De-
partment, but most of them provide the Court with none of the support it
seeks in them. The Court also looks to two federal land-grant statutes
that, like the SRHA, reserve all minerals to the United States. Awnte, at
56-57. See United States v. Isbell Construction Co., 78 1. D. 385, 391,
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721. As aresult, individuals began staking mining claims on
public land containing gravel deposits to obtain land patents,
not for “mineral” value, but for such purposes as fishing
camps and cabin sites. See H. R. Rep. No. 730, 84th Cong., ]
1st Sess., 5-6 (1955). Legislation in 1955 clarified the confu- '
sion that the Department’s decisions had created.” Ulti-

394-396 (1971); Dept. of Interior, Division of Public Lands, Solicitor’s |
Opinion, M-36379 (Oct. 3, 1956). Relying on a prior opinion of the Depart- l
ment’s Solicitor, the Secretary in Isbell reversed the decision of the Direc-
tor of the Bureau of Land Management holding that gravel was included in |
the patent. Moreover, the statute at issue in Isbell was passed after the |
Department’s decision in Layman, and differed in purpose and history |
from the SRHA. As the Department itself noted in this case, the statute i
there also differed from the SRHA as written in 1916 in that it originally
provided from the date of its enactment for compensation for damages to
the lands as well as to improvements. See 85 I. D. 129, 132, n. 2 (1978).
The 1956 Solicitor’s Opinion simply relied on Layman. Interestingly, it |
took a much narrower view of what was included in the mineral reservation l
at issue there than the Court has with respect to the SRHA reservation:
“[Dleposits of sand and gravel in lands . . . patented under the act which {
can be shown as of the date of . . . patent to have a definite economic value ‘
by reason of the existence and nearness of a market in which they can be
sold at a profit are reserved . . . .” Solicitor’s Opinion M-36379, supra, at
4 (emphasis added).
2 In a series of Acts culminating in the Surface Resources Act of 1955, 30
U. S. C. §611, Congress removed such commonplace “materials” as gravel
completely from the purview of the general mining laws. It is arguable,
from this fact alone, that Congress never intended gravel to be a mineral
under any of the mining laws. See United States v. Coleman, 390 U. S.
599, 604 (1968) (“‘[Sland, stone, [and] gravel . . . are really building ma-
terials, and are not the type of material contemplated to be handled under
the mining laws . . .””) (quoting 101 Cong. Rec. 8743 (1955)) (emphasis
added by Court). Indeed, some officials in the Department initially con-
cluded that under the Surface Resources Act “sand and gravel have been
declared to be nonmineral substances and should therefore no longer be
considered as being reserved to the United States under the mineral res-
ervation in the [SRHA].” Dept. of Interior, Division of Public Lands, So-
licitor’s Opinion, M-36417, p. 1 (Feb. 15, 1957). Assuming, however, that
the Department eventually may have concluded properly that the Act did
not quitclaim common materials to SRHA patentees, see id., at 2, it is nev-
ertheless difficult for the Department to contend that the Act is irrelevant
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mately, sand and gravel were once again removed from the
coverage of the general mining laws;* Congress reaffirmed
the Zimmerman rule that common gravel is not a mineral
under the general mining laws;" and Layman was legisla-
tively overruled.®

to the inquiry whether the Government had title to the gravel in the first
instance. Interestingly, the Act specifically permits continued location on
public lands of gravel with “distinct and special value,” § 611, the same test
set forth in Zimmerman for determining when a deposit of gravel would be
considered a “valuable mineral deposit.” See United States v. Kaycee
Bentonite Corp., 89 1. D. 262, 274 (1982) (1955 congressional test “echoes”
Zimmerman test).

¥ While the Department’s authority to dispose of gravel on “public lands”
is clear, see n. 4, supra, it is not at all clear with respect to gravel on
SRHA lands. The Court assumes without discussion agency jurisdiction
to bring a trespass action on SRHA lands under regulations that authorize
such actions for trespass on “public lands.” Yet there at least is doubt
that SRHA lands are “public lands” as that term has been interpreted by
this Court. See, e. g., Bardon v. Northern Pacific R. Co., 145 U. S. 535,
538 (1892); Mall, Federal Mineral Reservations, 20 Rocky Mt. Min. L. Inst.
399, 443-449 (1975). Furthermore, even if SRHA lands are public lands
and gravel is reserved, the Department’s regulations apparently fail to
permit disposal of minerals for these lands. See 30 U. S. C. §601; 43 CFR
§3601.1 (1982) (stating that “mineral material disposals” may not be made
from “public lands” on which there are “valid, existing claims to the land by
reason of settlement, entry, or similar rights obtained under the public
land laws”). Thus, the Court’s extended discussion of the policy of encour-
aging mineral development on SRHA lands has little relevance with re-
spect to gravel and other commonplace substances. Indeed, if this case is
any indication, it rather appears that the Government wants to prevent
development of such materials.

“The anomalous status of Layman and common varieties of gravel has
not escaped the notice of the Department, which has commented that “the
arguments advanced by the Department for overruling Zimmerman are
difficult to distinguish from rationales that would support making common
clay locatable.” Kaycee Bentonite, supra, at 274, n. 9.

5See n. 12, supra. The Court relies on a dozen federal administrative
and judicial cases since Layman but involving pre-1955 locations for the
proposition that gravel deposits could be located under the general mining
laws. See ante, at 57-58. But none of these cases involves SRHA land,
they were concerned primarily with the application of the marketability
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It is clear then that Congress never has, as the Court
holds, considered all gravel to be a valuable mineral.’* And I
see no basis for inferring congressional intent to classify
gravel, contrary to all lay understanding, as mineral.”

test, and none questioned whether gravel was a mineral. The issue here,
however, is whether gravel should ever be considered a “mineral” under
the SRHA, and the cases are at the most evidence of how gravel should be
treated on “public lands” under the mining laws after Layman and before
Congress in 1955 removed all gravel from the purview of the mining laws.
See n. 13, supra. The only prior case addressing the precise issue before
the Court held that ordinary sand and gravel were not reserved to the
United States within the meaning of the mineral reservation contained in
SRHA patents. See State ex rel. Highway Comm’n v. Trujillo, 82 N. M.
694, 487 P. 2d 122 (1971). Similar cases also suggest that gravel is not
a reserved mineral. Cf. United States v. Union Oil Co. of California, !
| 549 F. 2d 1271, 1279 (CA9) (SRHA reserved “unrelated subsurface re-
sources”), cert. denied, 434 U. S. 930 (1977); Bumpus v. United States,
325 F. 2d 264 (CA10 1963) (finding a mineral reservation following con-
demnation not to include gravel).
®*Not even the Department has gone as far as the Court apparently ,

would. Although Layman made common varieties of gravel locatable, !
gravel that “is principally valuable for use as fill, sub-base, ballast, riprap

or barrow was never [a valuable mineral deposit],” despite the fact that it

“might be marketable at a profit.” United States v. Verdugo & Miller,

Inc., 37 1. B. L. A. 277, 279 (1978) (emphasis in original). See Tr. of Oral

Arg. 50.

"The Court relies heavily on the rule that land grants are construed fa-
vorably to the Government. See ante, at 59—-60. The Court fails to note,
however, that we recently made clear that, notwithstanding this rule, pub-
lic grants are “‘not to be so construed as to defeat the intent of the legisla-
ture, or to withhold what is given either expressly or by necessary or fair
implication.”” Leo Sheep Co. v. United States, 440 U. S. 668, 682-683
(1979) (quoting United States v. Denver & Rio Grande R. Co., 150 U. S. 1,
14 (1893)). See Burke v. Southern Pacific R. Co., 234 U. S. 669, 679
(1914) (Congress intended “mineral lands” to be applied “in their ordinary
and popular sense”); id., at 676 (“doubtless the ordinary or popular signifi-
cation of that term was intended”); Marvel v. Merritt, 116 U. S. 11, 12
(1885) (statutory terms “mineral . . . substances” have no “scientific mean-
ing different from their popular meaning”). A good indicator of the “ordi-
nary and popular sense” of a word is the common law’s use of it. The
Court ignores this. See Reeves, The Meaning of the Word “Minerals,” 54
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Congressional interest in stockraising and mineral develop-
ment was subordinate to the ultimate congressional purpose
of settling the West. See H. R. Rep. No. 35, 64th Cong.,
1st Sess., 14 (1916); H. R. Rep. No. 626, 63d Cong., 2d Sess.,
10-11 (1914); n. 2, supra. More than cattle and more than
minerals, it was the belief of Congress that

“the Nation as a unit needs more States like, for in-
stance, Kansas and Iowa, where each citizen is the sover-
eign of a portion of the soil, the owner of his home and
not tenant of some (perhaps) distant landlord, a builder
of schools and churches, a voluntary payer of taxes
for the support of his local government.” H. R. Rep.
No. 626, supra, at 11 (emphasis added).

In recommending “citizen sovereignty” of the soil,”® Congress
surely did not intend to destroy that sovereignty by reserv-

N. D. L. Rev. 419, 472 (1978) (“As a general rule . . . sand and gravel are
usually held not to be a mineral in private grants or reservations of miner-
als”); id., at 431; Brief for United States in Bumpus v. United States, 325
F. 2d 264 (CA10 1978), pp. 7-14 (construing declaration of taking’s mineral
reservation as not reserving gravel to former landowners).

¥ Quite apart from the clear evidence of congressional intent at the time
the SRHA was enacted in 1916, see Part I, supra, it is unreasonable to
suppose that Congress ever intended—when it was enacting legislation to
encourage settlement of the West—to reserve to the Federal Government
the commonplace inorganic substances that actually constituted the soil of
the patented land. The incentive to move to the West and settle on its
semiarid land would have been diminished significantly if it had been un-
derstood that only limited rights in what most persons consider a part of
the soil itself were being granted. Indeed, the legislative history is clear
that, rather than intending to provide rights analogous to grazing leases
upon the unappropriated public domain, Congress intended to promote
permanent settlement. See 53 Cong. Rec. 1233-1234 (1916) (statement of
Congressman Mondell) (“I wish [the Congressman] would not call the laws
he refers to surface-entry laws, for they are not. They convey fee titles.
They give the owner much more than the surface; they give him all except
the body of the reserved mineral”).



72 OCTOBER TERM, 1982

STEVENS, J., dissenting 462 U. S.

ing the commonplace substances that actually constitute
much of that soil.”*

The first attempt by the Department of the Interior to ac-
quire ownership of gravel on SRHA lands did not occur until
this case began in 1975. One would think it is now too late,
after a half-century of inaction, for the Department to take
action that raises serious questions as to the nature and ex-
tent of titles to lands granted under the SRHA.*® Owners of
patented land are entitled to expect fairer treatment from
their Government. In my view, the Department should be
required to adhere to the clear intent of Congress at the time
this legislation was adopted. I would affirm the judgment of
the Court of Appeals.

JUSTICE STEVENS, dissenting.

Whether gravel is a mineral within the meaning of the
Stock-Raising Homestead Act of 1916 may be a matter of

¥ Cf. H. R. Rep. No. 626, supra n. 9, at 3 (surface owners’ activities “can
be carried on without being materially interfered with by the reservation
of minerals and the prospecting for a removal of same from the land”).
Based on similar concerns, the Department on occasion has limited the
breadth of mineral reservations because of the obvious congressional in-
tent. See Solicitor’s Opinion M-36379, supra n. 11, at 4.

#The Department is in no position to adopt a new policy for land patents

long granted. See Andrus v. Skell Oil Co., 446 U. S. 657 (1980). Its
prior actions have caused the population generally, including respondent,
to understand that gravel was not a reserved mineral. Cf. Western Nu-
clear, Inc. v. Andrus, 475 F. Supp. 654, 660 (Wyo. 1979) (“Until [1975], it
was the practice of the Wyoming Highway Department, construction com-
panies, and the ranchers owning the surface estate to treat the gravel as
part of the surface estate, the gravel being sold or used by the rancher with
the approval of the [Bureau of Land Management]”). As JUSTICE REHN-
QUIST stated for the Court in Leo Sheep Co., supra:
“Generations of land patents have issued without any express reservation
of the right now claimed by the Government. Nor has a similar right been
asserted before . . . . This Court has traditionally recognized the special
need for certainty and predictability where land titles are concerned, and
we are unwilling to upset settled expectations . ...” 440 U. S., at 687
(footnotes omitted).
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considerable importance in the semiarid lands of the West,
but it is of much less importance to the rest of the Nation.
For that reason, as well as those set forth at some length in
my concurring opinion in Watt v. Alaska, 451 U. S. 259, 273
(1981), I believe the Court of Appeals should have been per-
mitted to make the final decision upon the unique question of
statutory construction presented by this case.* Accord-
ingly, while I join JUSTICE POWELL'’s opinion explaining why
the judgment of the Court of Appeals should be affirmed, I
believe an even better disposition would have been simply to
deny certiorari.

*What I said two years ago remains true today:

“The federal judicial system is undergoing profound changes. Among
the most significant is the increase in the importance of our courts of ap-
peals. Today they are in truth the courts of last resort for almost all fed-
eral litigation. Like other courts of last resort—including this one—they
occasionally render decisions that will not withstand the test of time. No
judicial system is perfect and no appellate structure can entirely eliminate
judicial error. Most certainly, this Court does not sit primarily to correct
what we perceive to be mistakes committed by other tribunals. Although
our work is often accorded special respect because of its finality, we pos-
sess no judicial monopoly on either finality or respect. The quality of the
work done by the courts of appeals merits the esteem of the entire Nation,
but, unfortunately, is not nearly as well or as widely recognized as it should
be. Indeed, I believe that if we accorded those dedicated appellate judges
the deference that their work merits, we would be better able to resist the
temptation to grant certiorari for no reason other than a tentative predic-
tion that our review of a case may produce an answer different from theirs.
In my opinion, that is not a sufficient reason for granting certiorari.” 451
U. S., at 275 (footnote omitted).
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UNITED STATES v. PTASYNSKI ET AL.

APPEAL FROM DISTRICT COURT OF WYOMING
No. 82-1066. Argued April 27, 1983—Decided June 6, 1983

The Crude Oil Windfall Profit Tax Act of 1980 exempts from the tax im-
posed by the Act domestic crude oil defined as oil produced from wells
located north of the Arctic Circle or on the northerly side of the divide of
the Alaska-Aleutian Range and at least 75 miles from the nearest point
on the Trans-Alaska Pipeline system.

Held: This exemption does not violate the Uniformity Clause’s require-
ment that taxes be “uniform throughout the United States.” Pp. 80-86.

(a) The Uniformity Clause does not require Congress to devise a tax
that falls equally or proportionately on each State nor does the Clause
prevent Congress from defining the subject of a tax by drawing distine-
tions between similar classes. Pp. 80-82.

(b) Identifying “exempt Alaskan oil” in terms of its geographic bound-
aries does not render the exemption invalid. Neither the language of
the Uniformity Clause nor this Court’s decisions prohibit all geographi-
cally defined classifications. That Clause gives Congress wide latitude
in deciding what to tax and does not prohibit it from considering geo-
graphically isolated problems. Here, Congress cannot be faulted for
determining, based on neutral factors, that “exempt Alaskan oil” re-
quired separate favorable treatment. Such determination reflects Con-
gress’ considered judgment that unique climatic and geographic condi-
tions required that oil produced from the defined region be exempted
from the windfall profit tax, which was devised to tax “windfalls” that
some oil producers would receive as the result of the deregulation of do-
mestic oil prices that was part of the Government’s program to encour-
age the exploration for and production of oil. Pp. 84-86.

550 F. Supp. 549, reversed.

POWELL, J., delivered the opinion for a unanimous Court.

Acting Solicitor General Wallace argued the cause for the
United States. With him on the briefs were Acting Assist-
ant Attorney General Murray, Stuart A. Smith, Gary R.
Allen, and Kristina E. Harrigan.

Stephen F. Williams argued the cause for appellees.
With him on the brief for appellees Ptasynski et al. were Wil-
liam H. Brown, Michael J. Sullivan, Robert F. Nagel, and
Michael Boudin. Harold B. Scoggins, Jr., and Gary C.
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Randall filed a brief for appellees Independent Petroleum
Association et al. Jim Mattox, Attorney General, David
R. Richards, Executive Assistant Attorney General, and
Cynthia Marshall Sullivan, Walter Davis, and James R.
Meyers, Assistant Attorneys General, filed a brief for appel-
lee State of Texas. Gene W. Lafitte, George J. Domas, Deb-
orah Bahn Price, David B. Kennedy, William H. Mellor 111,
and Gale A. Norton filed a brief for appellee State of
Louisiana.*

JUSTICE POWELL delivered the opinion of the Court.

The issue is whether excluding a geographically defined
class of oil from the coverage of the Crude Oil Windfall Profit
Tax Act violates the Uniformity Clause.

I

During the 1970’s the Executive Branch regulated the
price of domestic crude oil. See H. R. Rep. No. 96-304,
pp. 4-5 (1979). Depending on its vintage and type, oil was
divided into differing classes or tiers and assigned a cor-
responding ceiling price. Initially, there were only two
tiers, a lower tier for “old oil” and an upper tier for new
production. As the regulatory framework developed, new
classes of oil were recognized.!

*Briefs of amici curiae urging reversal were filed by Matthew J. Zinn
for Atlantic Richfield Co.; by Jerry N. Gauche and Terrence G. Perris for
Standard Oil Co.; by Norman C. Gorsuch, Attorney General, and Deborah
Vogt, Assistant Attorney General, for the State of Alaska; and by Repre-
sentative Silvio O. Conte, pro se.

Briefs of amici curiae urging affirmance were filed by Jokn J. Rade-
macher for the American Farm Bureau Federation et al.; by Wilkes C.
Robinson for the Gulf & Great Plaines Legal Foundation of America et al.;
by David Crump for the Legal Foundation of America et al.; and by Daniel
J. Popeo for Senator Don Nickles et al.

'In addition to lower- and upper-tier oil, the Federal Energy Adminis-
tration recognized essentially four other classes of crude oil: stripper
oil, Alaska North Slope oil, oil produced on the Naval Petroleum Reserve,
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In 1979, President Carter announced a program to remove
price controls from domestic oil by September 30, 1981. See
id., at 5. By eliminating price controls, the President
sought to encourage exploration for new oil and to increase
production of old oil from marginally economic operations.
See H. R. Doc. No. 96-107, p. 2 (1979). He recognized, how-
ever, that deregulating oil prices would produce substantial
gains (referred to as “windfalls”) for some producers. The
price of oil on the world market had risen markedly, and it
was anticipated that deregulating the price of oil already in
production would allow domestic producers to receive prices
far in excess of their initial estimates. See ibid. Accord-
ingly, the President proposed that Congress place an excise
tax on the additional revenue resulting from decontrol.

Congress responded by enacting the Crude Oil Windfall
Profit Tax Act of 1980, 94 Stat. 229, 26 U. S. C. §4986 et seq.
(1976 ed., Supp. V). The Act divides domestic crude oil into
three tiers? and establishes an adjusted base price and a tax
rate for each tier. See §§4986, 4989, and 4991. The base
prices generally reflect the selling price of particular catego-
ries of oil under price controls, and the tax rates vary accord-
ing to the vintages and types of oil included within each tier.?

and incremental tertiary oil. See H. R. Rep. No. 96-304, p. 12 (1979).
Alaska North Slope oil was considered a separate class of oil because its
disproportionately high transportation costs forced producers to keep the
wellhead price well below the ceiling price. See 42 Fed. Reg. 41566-41568
(1977).

*These tiers incorporate to a large extent the categories of oil developed
under the Federal Energy Administration’s crude-oil pricing regulations.
Tier two, for example, includes stripper-well oil and oil from a national
petroleum reserve held by the United States. See 26 U. S. C. §4991(d)
(1976 ed., Supp. V).

¢ Generally, the windfall profit is the difference between the current well-
head price of the oil and the sum of the adjusted base price. See 26
U. S. C. §4988(a) (1976 ed., Supp. V). The amount of the tax is calculated
by multiplying the resulting difference by the applicable rate. §4987(a).
The tax on each barrel of oil thus varies according to the adjusted base
price and rate, both of which are established by the tier into which the oil is
placed.
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See Joint Committee on Taxation, General Explanation of the
Crude Oil Windfall Profit Tax Act of 1980, 96th Cong., 26—36
(Comm. Print 1981). The House Report explained that the
Act is “designed to impose relatively high tax rates where
production cannot be expected to respond very much to fur-
ther increases in price and relatively low tax rates on oil
whose production is likely to be responsive to price.” H. R.
Rep. No. 96-304, at 7; see S. Rep. No. 96-394, p. 6 (1979).
The Act exempts certain classes of oil from the tax,* 26
U. S. C. §4991(b) (1976 ed., Supp. V), one of which is
“exempt Alaskan oil,” §4991(b)(3). It is defined as:

“any crude oil (other than Sadlerochit oil) which is pro-
duced—

“(1) from a reservoir from which oil has been produced
in commercial quantities through a well located north of
the Arctic Circle, or

“(2) from a well located on the northerly side of the
divide of the Alaska-Aleutian Range and at least 75 miles
from the nearest point on the Trans-Alaska Pipeline
System.” §4994(e).

Although the Act refers to this class of oil as “exempt Alas-
kan oil,” the reference is not entirely accurate. The Act ex-
empts only certain oil produced in Alaska from the windfall
profit tax. Indeed, less than 20% of current Alaskan pro-
duction is exempt.® Nor is the exemption limited to the

‘These classes are defined both by the identity of the producer and the
nature of the oil. Section 4991(b)(1), for example, exempts oil produced
“from a qualified governmental interest or a qualified charitable interest.”
Congress determined that because the revenues from this oil would be
used by nonprofit entities, it was appropriate to exempt them from the tax.
See S. Rep. No. 96-394, pp. 60-61 (1979). The Act also exempts types of
oil, such as front-end oil. §4991(b)(4). Subject to certain conditions,
front-end oil is oil that is sold to finance tertiary recovery projects. See
§4994(c).

®Of the total amount of oil currently produced in Alaska, 82.6% is subject
to the windfall profit tax, 12.4% is exempt from the tax because it is
produced from a “qualified governmental interest,” see n. 4, supra, and
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State of Alaska. Oil produced in certain offshore territorial
waters—beyond the limits of any State—is included within
the exemption.

The exemption thus is not drawn on state political lines.
Rather it reflects Congress’ considered judgment that unique
climatic and geographic conditions require that oil produced
from this exempt area be treated as a separate class of oil.
See H. R. Conf. Rep. No. 96-817, p. 103 (1980). As Senator
Gravel explained, the development and production of oil in
arctic and subarctic regions is hampered by “severe weather
conditions, remoteness, sensitive environmental and geologi-
cal characteristics, and a lack of normal social and industrial
infrastructure.”® 125 Cong. Rec. 31733 (1979). These fac-
tors combine to make the average cost of drilling a well in
Alaska as much as 15 times greater than that of drilling a well
elsewhere in the United States. See 126 Cong. Rec. 5846
(1980) (remarks of Sen. Gravel).” Accordingly, Congress

5.1% is exempt because it is “exempt Alaskan oil.” Brief for State of
Alaska as Amicus Curiae 7.

®A particular problem results from the presence of permafrost, which
exists throughout the exempt area. Permafrost is ground that remains
frozen continuously, but which will thaw and subside if the surface vegeta-
tion insulating it is disturbed. See University of Alaska, Alaska Regional
Profiles, Yukon Region 98-100. To protect the surface vegetation, the
Alaska Department of Natural Resources limits the use of vehicles and ma-
chinery to those months when the surface is frozen and covered with snow.
Thus, construction and seismic activities are restricted primarily to periods
when the climate is at its harshest. Temperatures of —40 to — 50 degrees
Fahrenheit are not uncommon, see id., at 15-16, and what normally might
be accomplished with relative ease becomes a demanding task.

"The American Petroleum Institute reported comparative costs for drill-
ing wells in Alaska, California, Louisiana, and Texas. The average cost of
an onshore Alaskan well was $3,181,000. See American Petroleum Insti-
tute, 1976 Joint Association Survey on Drilling Costs 12 (1977). The next
highest cost was $292,000 in Louisiana. See id., at 28—-29. See also Stand-
ard & Poor’s Industry Surveys, Oil-Gas Drilling and Services, Vol. 150,
No. 40, Sec. 1 (Oct. 7, 1982). Although not identical to Senator Gravel’s
figures, these sources indicate that the cost of developing oil in Alaska
far exceeds that in other parts of the country. Moreover, because these
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chose to exempt oil produced in the defined region from the
windfall profit tax. It determined that imposing such a tax
“would discourage exploration and development of reservoirs
‘ in areas of extreme climatic conditions.” H. R. Conf. Rep.
No. 96-817, at 103.

‘ Six months after the Act was passed, independent oil pro-
| ducers and royalty owners filed suit in the District Court for
the District of Wyoming, seeking a refund for taxes paid
under the Act. On motion for summary judgment, the Dis-
trict Court held that the Act violated the Uniformity Clause,
Art. I, §8, cl. 1.* 550 F. Supp. 549, 553 (1982). It recog-
nized that Congress’ power to tax is virtually without limita-
tion, but noted that the Clause in question places one specific
limit on Congress’ power to impose indirect taxes. Such
taxes must be uniform throughout the United States, and
uniformity is achieved only when the tax “‘operates with the
same force and effect in every place where the subject of it is
found.”” Ibid. (quoting Head Money Cases, 112 U. S. 580,
594 (1884)).

Because the Act exempts oil from certain areas within one
State, the court found that the Act does not apply uniformly
throughout the United States. It recognized that Congress
could have “a rational justification for the exemption,” but
concluded that “[d]istinctions based on geography are simply
not allowed.” 550 F. Supp., at 553. The court then found
that the unconstitutional provision exempting Alaskan oil
could not be severed from the remainder of the Act. Id., at
554. It therefore held the entire windfall profit tax invalid.
Id., at 555.

figures represent the cost of an average Alaskan well, they reflect the
lower expenses incurred in developing oil in nonexempt areas. They thus
understate the costs of drilling in the exempt region.
8 Article I, §8, cl. 1, provides:

“The Congress shall have Power To lay and collect Taxes, Duties, Imposts
and Excises, to pay the Debts and provide for the common Defence and
general Welfare of the United States; but all Duties, Imposts and Excises
shall be uniform throughout the United States.”

.
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We noted probable jurisdiction, 459 U. S. 1199 (1983),
and now reverse.
11

Appellees advance two arguments in support of the Dis-
trict Court’s judgment. First, they contend that the con-
stitutional requirement that taxes be “uniform throughout
the United States” prohibits Congress from exempting a
specific geographic region from taxation. They concede that
Congress may take geographic considerations into account in
deciding what oil to tax. Brief for Taxpayer Appellees 6-7.
But they argue that the Uniformity Clause prevents Con-
gress from framing, as it did here, the resulting tax in terms
of geographic boundaries. Second, they argue that the
Alaskan oil exemption was an integral part of a compromise
struck by Congress. Thus, it would be inappropriate to
invalidate the exemption but leave the remainder of the tax
in effect. Because we find the Alaskan exemption constitu-
tional, we do not consider whether it is severable.

A

The Uniformity Clause conditions Congress’ power to im-
pose indirect taxes.® It provides that “all Duties, Imposts
and Excises shall be uniform throughout the United States.”
Art. I, §8, cl. 1. The debates in the Constitutional Conven-
tion provide little evidence of the Framers’ intent,” but the

*Article I, §9, cl. 4, provides that direct taxes shall be apportioned
among the States by population. Indirect taxes, however, are subject to
the rule of uniformity. See Hylton v. United States, 3 Dall. 171, 176
(1796) (opinion of Paterson, J.).

The Clause was proposed on August 25 and adopted on August 31 with-
out discussion. See 2 M. Farrand, The Records of the Federal Convention
of 1787, pp. 417-418, 481 (1911). When the Committee of Style reported
the final draft of the Constitution on September 12, it failed to include the
Clause. Id., at 594 (Clause interlined by James Madison). This omission
was corrected two days later by appending the Clause to Art. I, §8, cl. 1.
Id., at 614.

The origins of the Uniformity Clause are linked to those of the Port Pref-
erence Clause, Art. I, §9, cl. 6. The two were proposed together, id.,
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concerns giving rise to the Clause identify its purpose more
clearly. The Committee of Detail proposed as a remedy for
interstate trade barriers that the power to regulate com-
merce among the States be vested in the National Govern-
ment, and the Convention agreed. See 2 M. Farrand, The
Records of the Federal Convention of 1787, p. 308 (1911);
C. Warren, The Making of the Constitution 567-570 (1928).
Some States, however, remained apprehensive that the
regionalism that had marked the Confederation would per-
sist. Id., at 586-588. There was concern that the National
Government would use its power over commerce to the dis-
advantage of particular States. The Uniformity Clause was
proposed as one of several measures designed to limit the
exercise of that power. See 2 M. Farrand, supra, at 417-
418; Knowlton v. Moore, 178 U. S. 41, 103-106 (1900). As
Justice Story explained:

“[The purpose of the Clause] was to cut off all undue
preferences of one State over another in the regulation
of subjects affecting their common interests. Unless
duties, imposts, and excises were uniform, the grossest
and most oppressive inequalities, vitally affecting the
pursuits and employments of the people of different
States, might exist. The agriculture, commerce, or
manufactures of one State might be built up on the ruins
of those of another; and a combination of a few States in
Congress might secure a monopoly of certain branches of
trade and business to themselves, to the injury, if not
to the destruction, of their less favored neighbors.”
1 J. Story, Commentaries on the Constitution of the
United States § 957 (T. Cooley ed. 1873).

See also 3 Annals of Cong. 378-379 (1792) (remarks of Hugh
Williamson); Address of Luther Martin to the Maryland Leg-

at 417-418, and reported out of a special committee as an interrelated lim-
itation on the National Government’s commerce power, see id., at 437;
Knowlton v. Moore, 178 U. S. 41, 103-106 (1900). They were separated
without explanation on September 14 when the Convention remedied their
omission from the September 12 draft.
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islature (Nov. 29, 1787), reprinted in 3 M. Farrand, supra,
at 205.

This general purpose, however, does not define the precise
scope of the Clause. The one issue that has been raised
repeatedly is whether the requirement of uniformity encom-
passes some notion of equality. It was settled fairly early
that the Clause does not require Congress to devise a tax
that falls equally or proportionately on each State. Rather,
as the Court stated in the Head Money Cases, 112 U. S., at
594, a “tax is uniform when it operates with the same force
and effect in every place where the subject of it is found.”

Nor does the Clause prevent Congress from defining the
subject of a tax by drawing distinctions between similar
classes. Inthe Head Money Cases, supra, the Court recog-
nized that in imposing a head tax on persons coming into this
country, Congress could choose to tax those persons who im-
migrated through the ports, but not those who immigrated at
inland cities. As the Court explained, “the evil to be reme-
died by this legislation has no existence on our inland bor-
ders, and immigration in that quarter needed no such regula-
tion.” Id.,at595. The tax applied to all ports alike, and the
Court concluded that “there is substantial uniformity within
the meaning and purpose of the Constitution.” Ibid. Sub-
sequent cases have confirmed that the Framers did not in-
tend to restrict Congress’ ability to define the class of objects
to be taxed. They intended only that the tax apply wher-
ever the classification is found. See Knowlton v. Moore,
supra, at 106;" Nicol v. Ames, 173 U. S. 509, 521-522 (1899).

" Knowlton v. Moore represents the Court’s most detailed considera-
tion of the Uniformity Clause. See 178 U. S., at 83-106. The issue in
Knowlton, however, only presented a variation on the question addressed
in the Head Money Cases, 112 U. S. 580 (1884). Rather than distinguish-
ing between port and inland cities, the statute at issue in Knowlton im-
posed a progressive tax on legacies and varied the rate of the tax among
classes of legatees. The argument was that Congress could not distin-
guish among legacies or people receiving them; it was required to tax all
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The question that remains, however, is whether the Uni-
formity Clause prohibits Congress from defining the class of
objects to be taxed in geographic terms. The Court has not
addressed this issue squarely.? We recently held, however,
that the uniformity provision of the Bankruptey Clause ** did
not require invalidation of a geographically defined class of
debtors. See Regional Rail Reorganization Act Cases, 419
U. S. 102, 161 (1974). In that litigation, creditors of bank-
rupt railroads challenged a statute that was passed to reorga-
nize eight major railroads in the northeast and midwest re-
gions of the country. They argued that the statute violated
the uniformity provision of the Bankruptcy Clause because it
operated only in a single statutorily defined region. The
Court found that “[t]he uniformity provision does not deny
Congress power to take into account differences that exist
between different parts of the country, and to fashion legisla-

legacies at the same rate or none. See Knowlton v. Moore, 178 U. S., at
83-84. Inrejecting this argument, the Court reaffirmed its conclusion in
the Head Money Cases that Congress may distinguish between similar
classes in selecting the subject of a tax. 178 U. S., at 106.

Since Knowlton, the Court has not had occasion to consider the Uniform-
ity Clause in any detail. See, e. g., Florida v. Mellon, 273 U. S. 12, 17
(1927); LaBelle Iron Works v. United States, 256 U. S. 377, 392 (1921).

2In Downes v. Bidwell, 182 U. S. 244 (1901), the Court considered
whether Congress could place a duty on merchandise imported from
Puerto Rico. The Court assumed that if Puerto Rico were part of the
United States, the duty would be unconstitutional under the Uniformity
Clause or the Port Preference Clause. Id., at 249. It upheld the duty
because it found that Puerto Rico was not part of the country for the
purposes of either Clause. Id., at 287.

1 Article I, §8, cl. 4, provides that Congress shall have power “To estab-
lish . . . uniform Laws on the subject of Bankruptcies throughout the
United States.” Although the purposes giving rise to the Bankruptcy
Clause are not identical to those underlying the Uniformity Clause, we
have looked to the interpretation of one Clause in determining the meaning
of the other. See Regional Rail Reorganization Act Cases, 419 U. S. 102,
160-161 (1974).
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tion to resolve geographically isolated problems.” Id., at
159. The fact that the Act applied to a geographically de-
fined class did not render it unconstitutional. We noted that
the Act in fact had operated uniformly throughout the United
States. During the period in which the Act was effective, no
railroad reorganization proceeding had been pending outside
the statutorily defined region. Id., at 160.

In concluding that the uniformity provision had not been
violated, we relied in large part on the Head Money Cases,
supra, where the effect of the statute had been to distinguish
between geographic regions. We rejected the argument
that “the Rail Act differs from the head tax statute because
by its own terms the Rail Act applies only to one designated
region . . . . The definition of the region does not obscure
the reality that the legislation applies to all railroads under
reorganization pursuant to § 77 during the time the Act ap-
plies.” 419 U. S., at 161 (emphasis added).

B

With these principles in mind, we now consider whether
Congress’ decision to treat Alaskan oil as a separate class of
oil violates the Uniformity Clause. We do not think that the
language of the Clause or this Court’s decisions prohibit all
geographically defined classifications. As construed in the
Head Money Cases, the Uniformity Clause requires that an
excise tax apply, at the same rate, in all portions of the
United States where the subject of the tax is found. Where
Congress defines the subject of a tax in nongeographic terms,
the Uniformity Clause is satisfied. See Knowlton v. Moore,
178 U. S., at 106. We cannot say that when Congress uses
geographic terms to identify the same subject, the classifica-
tion is invalidated. The Uniformity Clause gives Congress
wide latitude in deciding what to tax and does not prohibit
it from considering geographically isolated problems. See
Head Money Cases, supra, at 595. This is the substance
of our decision in the Regional Rail Reorganization Act
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Cases, 419 U. S., at 156-161.* But where Congress does
choose to frame a tax in geographic terms, we will examine
the classification closely to see if there is actual geographic
discrimination. See id., at 160-161.

In this case, we hold that the classification is constitu-
tional. As discussed above, Congress considered the wind-
fall profit tax a necessary component of its program to
encourage the exploration for and production of oil. It per-
ceived that the decontrol legislation would result—in cer-
tain circumstances—in profits essentially unrelated to the
objective of the program, and concluded that these profits
should be taxed. Accordingly, Congress divided oil into
various classes and gave more favorable treatment to those
classes that would be responsive to increased prices.

Congress clearly viewed “exempt Alaskan oil” as a unique
class of oil that, consistent with the scheme of the Act, mer-
ited favorable treatment.” It had before it ample evidence
of the disproportionate costs and difficulties—the fragile ecol-
ogy, the harsh environment, and the remote location—associ-
ated with extracting oil from this region. We cannot fault its
determination, based on neutral factors, that this oil required
separate treatment. Nor is there any indication that Con-
gress sought to benefit Alaska for reasons that would offend

“Railway Labor Executives’ Assn. v. Gibbons, 455 U. S. 457 (1982), is
not to the contrary. There we held that a statute designed to aid one
bankrupt railroad violated the uniformity provision of the Bankruptcy
Clause. We stated: “The conclusion is . . . inevitable that [the statute] is
not a response either to the particular problems of major railroad bank-
rupteies or to any geographically isolated problem: it is a response to the
problems caused by the bankruptey of one railroad.” Id., at 470 (emphasis
in original). It is clear that in this case Congress sought to deal with a
geographically isolated problem.

' Congress’ view that oil from this area of Alaska merits separate treat-
ment is consistent with the actions of both the Federal Energy Administra-
tion, see n. 1, supra, and the President, see H. R. Doc. No. 96-107, p. 3
(1979). See also Staff of the Joint Committee on Taxation, The Design of a
Windfall Profit Tax 20-23 (Comm. Print 1979).
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the purpose of the Clause. Nothing in the Act’s legisla-
tive history suggests that Congress intended to grant Alaska
an undue preference at the expense of other oil-producing
States. This is especially clear because the windfall profit
tax itself falls heavily on the State of Alaska. See n. 5,
supra.

II1

Had Congress described this class of oil in nongeographic
terms, there would be no question as to the Act’s constitu-
tionality. We cannot say that identifying the class in terms
of its geographic boundaries renders the exemption invalid.
Where, as here, Congress has exercised its considered judg-
ment with respect to an enormously complex problem, we are
reluctant to disturb its determination. Accordingly, the
judgment of the District Court is

Reversed.
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BALTIMORE GAS & ELECTRIC CO. ET AL. w.
NATURAL RESOURCES DEFENSE
COUNCIL, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
i THE DISTRICT OF COLUMBIA CIRCUIT

No. 82-524. Argued April 19, 1983—Decided June 6, 1983*

Section 102(2)(C) of the National Environmental Policy Act (NEPA) re-
quires federal agencies to consider the environmental impact of any
major federal action. The dispute in these cases concerns the adoption
by the Nuclear Regulatory Commission (NRC) of a series of generic
rules to evaluate the environmental effects of a nuclear powerplant’s fuel

| cycle. In these rules, the NRC decided that licensing boards should

’ assume, for purposes of NEPA, that the permanent storage of certain
nuclear wastes would have no significant environmental impact (the so-
called “zero-release” assumption) and thus should not affect the decision
whether to license a particular nuclear powerplant. At the heart of each
rule is Table S-3, a numerical compilation of the estimated resources
used and effluents released by fuel cycle activities supporting a year’s
operation of a typical light-water reactor. Challenges to the rules ulti-
mately resulted in a decision by the Court of Appeals, on a petition for
review of the final version of the rules, that the rules were arbitrary and
capricious and inconsistent with NEPA because the NRC had not fac-
tored the consideration of uncertainties surrounding the zero-release as-
sumption into the licensing process in such a manner that the uncertain-
ties could potentially affect the outcome of any decision to license a plant.

Held: The NRC complied with NEPA, and its decision is not arbitrary or
capricious within the meaning of § 10(e) of the Administrative Procedure
Act (APA). Pp. 97-108.

(a) The zero-release assumption, which was designed for the limited
purpose of individual licensing decisions and which is but a single figure
in Table S-3, is within the bounds of reasoned decisionmaking required

| by the APA. The NRC, in its statement announcing the final Table S-3
rule, summarized the major uncertainties of long-term storage of nuclear
wastes, noted that the probability of intrusion was small, and found the
evidence “tentative but favorable” that an appropriate storage site

*Together with No. 82-545, United States Nuclear Regulatory Com-
mission et al. v. Natural Resources Defense Council, Inc., et al.; and
No. 82-551, Commonwealth Edison Co. et al. v. Natural Resources De-
fense Council, Inc., et al., also on certiorari to the same court.
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could be found. Table S-3 refers interested persons to staff studies that
discuss the uncertainties in greater detail. In these circumstances, the
NRC complied with NEPA’s requirements of consideration and disclo-
sure of the environmental impacts of its licensing decisions. It is not the
task of this Court to determine what decision it would have reached if it
had been the NRC. The Court’s only task is to determine whether the
NRC had considered the relevant factors and articulated a rational con-
nection between the facts found and the choice made. Under this stand-
ard, the zero-release assumption, within the context of Table S-3 as a
whole, was not arbitrary or capricious. Pp. 97-106.

(b) It is inappropriate to cast doubt on the licensing proceedings sim-
ply because of a minor ambiguity in the language of an earlier rule as to
whether licensing boards were required to consider health effects, socio-
economic effects, or cumulative impacts, where there is no evidence that
this ambiguity prevented any party from making as full a presentation as
desired or ever affected the decision to license a plant. Pp. 106-108.

222 U. S. App. D. C. 9, 685 F. 2d 459, reversed.

O’'CONNOR, J., delivered the opinion of the Court, in which all other
Members joined, except POWELL, J., who took no part in the consideration
or decision of the cases.

David A. Strauss argued the cause for petitioners in all
cases. With him on the briefs for petitioners in No. 82-545
were Solicitor General Lee, Assistant Attorney General
Dinkins, Deputy Solicitor General Claiborne, John H. Gar-
vey, Jacques B. Gelin, and E. Leo Slaggie. Henry V. Nickel,
F. William Brownell, and George C. Freeman, Jr., filed briefs
for petitioners in No. 82-524. James P. McGranery, Jr.,
and Michael I. Miller filed briefs for petitioners in
No. 82-551. Raymond M. Momboisse, Sam Kazman, Ron-
ald A. Zumbrun, and Robert K. Best filed a brief for re-
spondent Pacific Legal Foundation in support of petitioners.

Timothy B. Atkeson argued the cause for respondents in
all cases and filed a brief for respondent Natural Resources
Defense Council, Inc. Robert Abrams, Attorney General,
Ezra 1. Bialik, Assistant Attorney General, and Peter H.
Schiff filed a brief for respondent State of New York.t

1Briefs of amicus curiae urging reversal were filed by Harold F. Reis
and Linda L. Hodge for the Atomic Industrial Forum, Inc.; and by Wayne
T. Elliott for Scientists and Engineers for Secure Energy, Inc.
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JUSTICE O’CONNOR delivered the opinion of the Court.

Section 102(2)(C) of the National Environmental Policy Act
of 1969, 83 Stat. 853, 42 U. S. C. §4332(2)(C) (NEPA), re-
quires federal agencies to consider the environmental impact
of any major federal action.! As part of its generic rule-
making proceedings to evaluate the environmental effects of
the nuclear fuel cycle for nuclear powerplants, the Nuclear

Briefs of amici curiae urging affirmance were filed for the State of Min-
nesota by Hubert H. Humphrey I1I, Attorney General, and Jocelyn Furt-
wangler Olson, Special Assistant Attorney General; for the State of Wis-
consin et al. by Bronson C. La Follette, Attorney General of Wisconsin,
and Carl A. Sinderbrand, Assistant Attorney General; Robert T. Stephan,
Attorney General of Kansas, and Robert Vinson Eye, Assistant Attorney
General; William J. Guste, Jr., Attorney General of Louisiana; Joseph 1.
Lieberman, Attorney General of Connecticut; John J. Easton, Jr., Attor-
ney General of Vermont, and Merideth Wright, Assistant Attorney Gen-
eral; John Ashcroft, Attorney General of Missouri, and Robert Lindholm,
Assistant Attorney General; William M. Leech, Jr., Attorney General of
Tennessee; Mark V. Meierhenry, Attorney General of South Dakota; Paul
G. Bardacke, Attorney General of New Mexico; Tany S. Hong, Attorney
General of Hawaii; Chauncey H. Browning, Jr., Attorney General of West
Virginia, and Leonard Knee, Deputy Attorney General; A. G. McClintock,
Attorney General of Wyoming; Jim Mattox, Attorney General of Texas,
and David Richards, Executive Assistant Attorney General; Janice E.
Kerr and J. Calvin Simpson; for Kansans for Sensible Energy by Jokn M.
Simpson; and for Limerick Ecology Action, Inc., et al. by Charles W.
Elliott.

! Section 102(2)(C) provides:

“The Congress authorizes and directs that, to the fullest extent possible
- . . (2) all agencies of the Federal Government shall—

“(c) include in every recommendation or report on proposals for legisla-
tion and other major Federal actions significantly affecting the quality of
the human environment, a detailed statement by the responsible official
on—

“(i) the environmental impact of the proposed action,

“(ii) any adverse environmental effects which cannot be avoided should
the proposal be implemented, [and)

“(v) any irreversible and irretrievable commitments of resources which
would be involved in the proposed action should it be implemented.”
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Regulatory Commission (Commission)? decided that licensing
boards should assume, for purposes of NEPA, that the
permanent storage of certain nuclear wastes would have no
significant environmental impact and thus should not affect
the decision whether to license a particular nuclear power-
plant. We conclude that the Commission complied with
NEPA and that its decision is not arbitrary or capricious
within the meaning of §10(e) of the Administrative Proce-
dure Act (APA), 5 U. S. C. §706.

I

The environmental impact of operating a light-water nu-
clear powerplant® includes the effects of offsite activities
necessary to provide fuel for the plant (“front end” activi-
ties), and of offsite activities necessary to dispose of the
highly toxic and long-lived nuclear wastes generated by the
plant (“back end” activities). The dispute in these cases con-

?The original Table S-3 rule was promulgated by the Atomic Energy
Commission (AEC). Congress abolished the AEC in the Energy Reorga-
nization Act of 1974, 42 U. S. C. §5801 et seq., and transferred its licensing
and regulatory functions to the Nuclear Regulatory Commission (NRC).
The interim and final rules were promulgated by the NRC. This opinion
will use the term “Commission” to refer to both the NRC and the predeces-
sor AEC.

*Title 5 U. S. C. §706 states in part:

“The reviewing court shall—

“(2) hold unlawful and set aside agency action, findings, and conclusions
found to be—

“(A) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law.”

* A light-water nuclear powerplant is one that uses ordinary water (H.0),
as opposed to heavy water (D.0), to remove the heat generated in the
nuclear core. See Van Nostrand’s Scientific Encyclopedia 1998, 2008
(D. Considine & G. Considine eds., 6th ed. 1983). The bulk of the reactors
in the United States are light-water nuclear reactors. NRC Ann. Rep.,
Appendix 6 (1980).
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cerns the Commission’s adoption of a series of generic rules
to evaluate the environmental effects of a nuclear power-
plant’s fuel cycle. At the heart of each rule is Table S-3, a
numerical compilation of the estimated resources used and
effluents released by fuel cycle activities supporting a year’s
operation of a typical light-water reactor.® The three ver-
sions of Table S-3 contained similar numerical values, al-
though the supporting documentation has been amplified
during the course of the proceedings.

The Commission first adopted Table S-8 in 1974, after
extensive informal rulemaking proceedings. 39 Fed. Reg.
14188 et seq. (1974). This “original” rule, as it later came to
be described, declared that in environmental reports and
impact statements for individual licensing proceedings the
environmental costs of the fuel cycle “shall be as set forth”
in Table S-3 and that “[n]o further discussion of such environ-
mental effects shall be required.” Id., at 14191.° The origi-
nal Table S-3 contained no numerical entry for the long-term

*For example, the tabulated impacts include the acres of land committed
to fuel cycle activities, the amount of water discharged by such activities,
fossil fuel consumption, and chemical and radiological effluents (measured
in curies), all normalized to the annual fuel requirement for a model 1,000
megawatt light-water reactor. See Table S-3, reprinted in the Appendix,
infra.

*Under the Atomic Energy Act of 1954, 68 Stat. 919, as amended, 42
U. S. C. §2011 et seq., a utility seeking to construct and operate a nuclear
powerplant must obtain a separate permit or license at both the construc-
tion and the operation stage of the project. After the Commission’s staff
has examined the application for a construction license, which includes a
review of possible environmental effects as required by NEPA, a three-
member Atomic Safety and Licensing Board conducts a public adjudicatory
hearing and reaches a decision which can be appealed to the Atomic Safety
and Licensing Appeal Board and, in the Commission’s discretion, to the
Commission itself. The final agency decision may be appealed to the
courts of appeals. A similar procedure occurs when the utility applies for
an operating license, except that a hearing need be held only in contested
cases. See Vermont Yankee Nuclear Power Corp. v. Natural Resources
Defense Council, Inc., 435 U. S. 519, 526-527 (1978).
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environmental effects of storing solidified transuranic and
high-level wastes,” because the Commission staff believed
that technology would be developed to isolate the wastes
from the environment. The Commission and the parties
have later termed this assumption of complete repository in-
tegrity as the “zero-release” assumption: the reasonableness
of this assumption is at the core of the present controversy.

The Natural Resources Defense Council (NRDC), a re-
spondent in the present cases, challenged the original rule
and a license issued under the rule to the Vermont Yankee
Nuclear Power Corp. The Court of Appeals for the District
of Columbia Circuit affirmed Table S-3’s treatment of the
“front end” of the fuel cycle, but vacated and remanded the
portion of the rule relating to the “back end” because of per-
ceived inadequacies in the rulemaking procedures. Natural
Resources Defense Council, Inc. v. NRC, 178 U. S. App.
D. C. 336, 547 F. 2d 633 (1976). Judge Tamm disagreed
that the procedures were inadequate, but concurred on the
ground that the record on waste storage was inadequate to
support the zero-release assumption. Id., at 361, 547 F. 2d,
at 658.

In Vermont Yankee Nuclear Power Corp. v. Natural Re-
sources Defense Council, Inc., 435 U. S. 519 (1978), this
Court unanimously reversed the Court of Appeals’ decision
that the Commission had used inadequate procedures, find-
ing that the Commission had done all that was required by
NEPA and the APA and determining that courts generally
lack the authority to impose “hybrid” procedures greater
than those contemplated by the governing statutes. We
remanded for review of whether the original rule was ade-
quately supported by the administrative record, specifically

"High-level wastes, which are highly radioactive, are produced in liquid
form when spent fuel is reprocessed. Transuranic wastes, which are also
highly toxic, are nuclides heavier than uranium that are produced in the
reactor fuel. See Natural Resources Defense Council, Inc. v. NRC, 222
U. S. App. D. C. 9, 16, n. 11, 685 F. 2d, 459, 466, n. 11 (1982).
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stating that the court was free to agree or disagree with
Judge Tamm’s conclusion that the rule pertaining to the
“back end” of the fuel cycle was arbitrary and capricious
within the meaning of § 10(e) of the APA, 5 U. S. C. §706.
Id., at 536, n. 14.

While Vermont Yankee was pending in this Court, the
Commission proposed a new “interim” rulemaking proceed-
ing to determine whether to adopt a revised Table S—-3. The
proposal explicitly acknowledged that the risks from long-
term repository failure were uncertain, but suggested that
research should resolve most of those uncertainties in the
near future. 41 Fed. Reg. 45850-45851 (1976). After fur-
ther proceedings, the Commission promulgated the interim
rule in March 1977. Table S-3 now explicitly stated that
solidified high-level and transuranic wastes would remain
buried in a federal repository and therefore would have no ef-
fect on the environment. 42 Fed. Reg. 13807 (1977). Like
its predecessor, the interim rule stated that “[n]Jo further
discussion of such environmental effects shall be required.”
Id., at 13806. The NRDC petitioned for review of the
interim rule, challenging the zero-release assumption and
faulting the Table S-3 rule for failing to consider the health,
cumulative, and socioeconomic effects of the fuel cycle activi-
ties. The Court of Appeals stayed proceedings while await-
ing this Court’s decision in Vermont Yankee. In April 1978,
the Commission amended the interim rule to clarify that
health effects were not covered by Table S-3 and could be
litigated in individual licensing proceedings. 43 Fed. Reg.
15613 et seq. (1978).

In 1979, following further hearings, the Commission
adopted the “final” Table S-3 rule. 44 Fed. Reg. 45362 et
seq. (1979). Like the amended interim rule, the final rule
expressly stated that Table S-3 should be supplemented in
individual proceedings by evidence about the health, socio-
economic, and cumulative aspects of fuel cycle activities.
The Commission also continued to adhere to the zero-release
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assumption that the solidified waste would not escape and
harm the environment once the repository was sealed. It
acknowledged that this assumption was uncertain because of
the remote possibility that water might enter the repository,
dissolve the radioactive materials, and transport them to the
biosphere. Nevertheless, the Commission predicted that a
bedded-salt repository would maintain its integrity, and
found the evidence “tentative but favorable” that an appro-
priate site would be found. Id., at 45368. The Commission
ultimately determined that any undue optimism in the as-
sumption of appropriate selection and perfect performance of
the repository is offset by the cautious assumption, reflected
in other parts of the Table, that all radioactive gases in the
spent fuel would escape during the initial 6- to 20-year period
that the repository remained open, ibid., and thus did not
significantly reduce the overall conservatism of Table S-3.
Id., at 45369.

The Commission rejected the option of expressing the un-
certainties in Table S-3 or permitting licensing boards, in
performing the NEPA analysis for individual nuclear plants,
to consider those uncertainties. It saw no advantage in
reassessing the significance of the uncertainties in individual
licensing proceedings:

“In view of the uncertainties noted regarding waste
disposal, the question then arises whether these uncer-
tainties can or should be reflected explicitly in the fuel
cycle rule. The Commission has concluded that the rule
should not be so modified. On the individual reactor li-
censing level, where the proceedings deal with fuel cycle
issues only peripherally, the Commission sees no advan-
tage in having licensing boards repeatedly weigh for
themselves the effect of uncertainties on the selection of
fuel cycle impacts for use in cost-benefit balancing. This
is a generic question properly dealt with in the rule-
making as part of choosing what impact values should go
into the fuel cycle rule. The Commission concludes, hav-
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ing noted that uncertainties exist, that for the limited pur-
pose of the fuel cycle rule it is reasonable to base im-
pacts on the assumption which the Commission believes
the probabilities favor, i. e., that bedded-salt repository
sites can be found which will provide effective isolation of
radioactive waste from the biosphere.” Id., at 45369.

The NRDC and respondent State of New York petitioned
for review of the final rule. The Court of Appeals consoli-
dated these petitions for all purposes with the pending chal-
lenges to the initial and interim rules.®* By a divided panel,®
the court concluded that the Table S-3 rules were arbitrary
and capricious and inconsistent with NEPA because the
Commission had not factored the consideration of uncer-
tainties surrounding the zero-release assumption into the
licensing process in such a manner that the uncertainties
could potentially affect the outcome of any decision to license
a particular plant. Natural Resources Defense Council,
Inc. v. NRC, 222 U. S. App. D. C. 9, 685 F. 2d 459 (1982).
The court first reasoned that NEPA requires an agency to
consider all significant environmental risks from its proposed
action. If the zero-release assumption is taken as a finding
that long-term storage poses no significant environmental

8In Vermont Yankee, we indicated that the Court of Appeals could con-
sider any additions made to the record by the Commission, and could con-
solidate review of the initial review with review of later rules. 435 U. S.,
at 537, n. 14. Consistent with this direction, the parties stipulated that all
three versions of the rule could be reviewed on the basis of the whole
record. See 222 U. S. App. D. C., at 21, n. 39, 685 F. 2d, at 471, n. 39.

*Judge Bazelon wrote the opinion for the court. Judge Wilkey joined
the section of the opinion that rejected New York’s argument that the
waste-disposal technology assumed for calculation of certain effluent re-
lease values was economically infeasible. That issue is not before us.
Judge Wilkey filed a dissenting opinion on the issues that are under review
here. Judge Edwards of the Court of Appeals for the Sixth Circuit, sit-
ting by designation, joined these sections of Judge Bazelon’s opinion, and
also filed a separate opinion concurring in part and dissenting on the eco-
nomic infeasibility issue.
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risk, which the court acknowledged may not have been the
Commission’s intent, it found that the assumption represents
a self-evident error in judgment and is thus arbitrary and
capricious. As the evidence in the record reveals and the
Commission itself acknowledged, the zero-release assump-
tion is surrounded with uncertainty.

Alternatively, reasoned the Court of Appeals, the zero-
release assumption could be characterized as a decision-
making device whereby the Commission, rather than indi-
vidual licensing boards, would have sole responsibility for
considering the risk that long-lived wastes will not be dis-
posed of with complete success. The court recognized that
the Commission could use generic rulemaking to evaluate
environmental costs common to all licensing decisions. In-
deed, the Commission could use generic rulemaking to bal-
ance generic costs and benefits to produce a generic “net
value.” These generic evaluations could then be considered
together with case-specific costs and benefits in individual
proceedings. The key requirement of NEPA, however, is
that the agency consider and disclose the actual environmen-
tal effects in a manner that will ensure that the overall proc-
ess, including both the generic rulemaking and the individual
proceedings, brings those effects to bear on decisions to take
particular actions that significantly affect the environment.
The Court of Appeals concluded that the zero-release as-
sumption was not in accordance with this NEPA requirement
because the assumption prevented the uncertainties—which
were not found to be insignificant or outweighed by other
generic benefits—from affecting any individual licensing
decision.  Alternatively, by requiring that the licensing
decision ignore factors that are relevant under NEPA, the
zero-release assumption is a clear error in judgment and thus
arbitrary and capricious.

We granted certiorari. 459 U. S. 1034 (1982). We
reverse.
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II

We are acutely aware that the extent to which this Nation
should rely on nuclear power as a source of energy is an im-
portant and sensitive issue. Much of the debate focuses on
whether development of nuclear generation facilities should
proceed in the face of uncertainties about their long-term
effects on the environment. Resolution of these fundamen-
tal policy questions lies, however, with Congress and the
agencies to which Congress has delegated authority, as well
as with state legislatures and, ultimately, the populace as a
whole. Congress has assigned the courts only the limited,
albeit important, task of reviewing agency action to deter-
mine whether the agency conformed with controlling stat-
utes. As we emphasized in our earlier encounter with these
very proceedings, “[aldministrative decisions should be set
aside in this context, as in every other, only for substantial
procedural or substantive reasons as mandated by statute

., not simply because the court is unhappy with the result
reached.” Vermont Yankee, 435 U. S., at 558.

The controlling statute at issue here is NEPA. NEPA
has twin aims. First, it “places upon an agency the obliga-
tion to consider every significant aspect of the environmental
impact of a proposed action.” Vermont Yankee, supra, at
563. Second, it ensures that the agency will inform the pub-
lic that it has indeed considered environmental concerns in its
decisionmaking process. Weinberger v. Catholic Action of
Hawazii/Peace Education Project, 454 U. S. 139, 143 (1981).
Congress in enacting NEPA, however, did not require agen-
cies to elevate environmental concerns over other appro-
priate considerations. See Stryckers’ Bay Neighborhood
Council v. Karlen, 444 U. S. 223, 227 (1980) (per curiam,).
Rather, it required only that the agency take a “hard look” at
the environmental consequences before taking a major ac-
tion. See Kleppe v. Sierra Club, 427 U. S. 390, 410, n. 21
(1976). The role of the courts is simply to ensure that the
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agency has adequately considered and disclosed the envi-
ronmental impact of its actions and that its decision is not
arbitrary or capricious. See generally Citizens to Preserve
Overton Park, Inc. v. Volpe, 401 U. S. 402, 415-417 (1971).

In its Table S-3 rule here, the Commission has determined
that the probabilities favor the zero-release assumption, be-
cause the Nation is likely to develop methods to store the
wastes with no leakage to the environment. The NRDC did
not challenge and the Court of Appeals did not decide the
reasonableness of this determination, 222 U. S. App. D. C.,
at 28, n. 96, 685 F. 2d, at 478, n. 96, and no party seriously
challenges it here. The Commission recognized, however,
that the geological, chemical, physical, and other data it
relied on in making this prediction were based, in part, on
assumptions which involve substantial uncertainties. Again,
no one suggests that the uncertainties are trivial or the
potential effects insignificant if time proves the zero-release
assumption to have been seriously wrong. After confronting
the issue, though, the Commission has determined that the
uncertainties concerning the development of nuclear waste
storage facilities are not sufficient to affect the outcome of
any individual licensing decision.™

It is clear that the Commission, in making this determi-
nation, has made the careful consideration and disclosure
required by NEPA. The sheer volume of proceedings before
the Commission is impressive." Of far greater importance,

©As the Court of Appeals recognized, 222 U. S. App. D. C., at 31,
n. 118, 685 F. 2d, at 481, n. 118, the Commission became increasingly can-
did in acknowledging the uncertainties underlying permanent waste dis-
posal. Because all three versions of Table S-3 use the same zero-release
assumption, and the parties stipulated that the entire record be used in re-
viewing all three versions, see n. 8, supra, we need review only the propri-
ety of the final Table S-3 rule. We leave for another day any general con-
cern with an agency whose initial Environmental Impact Statement (EIS)
is insufficient but who later adequately supplements its consideration and
disclosure of the environmental impact of its action.

"The record includes more than 1,100 pages of prepared direct testi-
mony, two rounds of questions by participants and several hundred pages
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the Commission’s Statement of Consideration announcing the
final Table S-3 rule shows that it has digested this mass of
material and disclosed all substantial risks. 44 Fed. Reg.
45367-45369 (1979). The Statement summarizes the major
uncertainty of long-term storage in bedded-salt repositories,
which is that water could infiltrate the repository as a result
of such diverse factors as geologic faulting, a meteor strike,
or accidental or deliberate intrusion by man. The Commis-
sion noted that the probability of intrusion was small, and
that the plasticity of salt would tend to heal some types of
intrusions. The Commission also found the evidence “tenta-
tive but favorable” that an appropriate site could be found.
Table S-3 refers interested persons to staff studies that dis-
cuss the uncertainties in greater detail.* Given this record

of responses, 1,200 pages of oral hearings, participants’ rebuttal testimony,
concluding statements, the 137-page report of the hearing board, further
written statements from participants, and oral argument before the Com-
mission. The Commission staff has prepared three studies of the environ-
mental effects of the fuel cycle: Environmental Survey of the Uranium
Fuel Cycle, WASH-1248 (Apr. 1974); Environmental Survey of the Re-
processing and Waste Management Portions of the LWR Fuel Cycle,
NUREG-0116 (Supp. 1 to WASH-1248) (Oct. 1976) (hereinafter cited
as NUREG-0116); and Public Comments and Task Force Responses
Regarding the Environmental Survey of the Reprocessing and Waste
Management Portions of the LWR Fuel Cycle, NUREG-0216 (Supp. 2 to
WASH-1248) (Mar. 1977).

?We are reviewing here only the Table S—-3 rulemaking proceedings, and
do not have before us an individual EIS that incorporates Table S-3. It is
clear that the Statement of Consideration supporting the Table S-3 rule
adequately discloses the environmental uncertainties considered by the
Commission. However, Table S-3 itself refers to other documents but
gives only brief descriptions of the environmental effects it encapsulates.
There is some concern with an EIS that relies too heavily on separate docu-
ments rather than addressing the concerns directly. Although we do not
decide whether they have binding effect on an independent agency such as
the Commission, it is worth noting that the guidelines from the Council on
Environmental Quality in effect during these proceedings required that
“care should be taken to ensure that the statement remains an essentially
self-contained instrument, capable of being understood by the reader with-
out the need for undue cross reference.” 38 Fed. Reg. 20554 (1973), 40
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and the Commission’s statement, it simply cannot be said
that the Commission ignored or failed to disclose the uncer-
tainties surrounding its zero-release assumption.

Congress did not enact NEPA, of course, so that an agency
would contemplate the environmental impact of an action as
an abstract exercise. Rather, Congress intended that the
“hard look” be incorporated as part of the agency’s process of
deciding whether to pursue a particular federal action. It
was on this ground that the Court of Appeals faulted the
Commission’s action, for failing to allow the uncertainties po-
tentially to “tip the balance” in a particular licensing decision.
As a general proposition, we can agree with the Court of Ap-
peals’ determination that an agency must allow all significant
environmental risks to be factored into the decision whether
to undertake a proposed action. We think, however, that
the Court of Appeals erred in concluding that the Commis-
sion had not complied with this standard.

As Vermont Yankee made clear, NEPA does not require
agencies to adopt any particular internal decisionmaking
structure. Here, the agency has chosen to evaluate generi-

CFR §1500.8(b) (1974). The present regulations state that incorporation
by reference is permissible if it will not “imped[e] agency and public review
of the action. The incorporated material shall be cited in the statement
and its content briefly described.” 40 CFR §1502.21 (1982). The Court
of Appeals noted that NEPA “requires an agency to do more than to scat-
ter its evaluation of environmental damage among various public docu-
ments,” 222 U. S. App. D. C., at 34, 685 F. 2d, at 484, but declined to find
that the incorporation of other documents by reference would invalidate an
EIS that used Table S-3 to describe the environmental impact of the fuel
cycle. The parties here do not treat this insufficient disclosure argument
as a separate argument and, like the Court of Appeals, we decline to strike
down the rule on this ground. We do not deny the value of an EIS that
can be understood without extensive cross-reference. The staff docu-
ments referred to in Table S-3 are public documents, however, and we
note that the Commission has proposed an explanatory narrative to accom-
pany Table S-3, which would be included in an individual EIS, that may
alleviate some of the concerns of incorporation. See n. 13, infra.
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cally the environmental impact of the fuel cycle and inform
individual licensing boards, through the Table S-3 rule, of its
evaluation. The generic method chosen by the agency is
clearly an appropriate method of conducting the “hard look”
required by NEPA. See Vermont Yankee, 435 U. S., at
535, n. 13. The environmental effects of much of the fuel
cycle are not plant specific, for any plant, regardless of its
particular attributes, will create additional wastes that must
be stored in a common long-term repository. Administrative
efficiency and consistency of decision are both furthered by
a generic determination of these effects without needless
repetition of the litigation in individual proceedings, which
are subject to review by the Commission in any event. See
generally Ecology Action v. AEC, 492 F. 2d 998, 1002, n. 5
(CA2 1974) (Friendly, J.) (quoting Administrative Confer-
ence Proposed Recommendation 73-6).

The Court of Appeals recognized that the Commission has
discretion to evaluate generically the environmental effects
of the fuel cycle and require that these values be “plugged
into” individual licensing decisions. The court concluded
that the Commission nevertheless violated NEPA by failing
to factor the uncertainty surrounding long-term storage into
Table S—-3 and precluding individual licensing decisionmakers
from considering it.

The Commission’s decision to affix a zero value to the envi-
ronmental impact of long-term storage would violate NEPA,
however, only if the Commission acted arbitrarily and
capriciously in deciding generically that the uncertainty was
insufficient to affect any individual licensing decision. In as-
sessing whether the Commission’s decision is arbitrary and
capricious, it is crucial to place the zero-release assumption in
context. Three factors are particularly important. First is
the Commission’s repeated emphasis that the zero-release as-
sumption—and, indeed, all of the Table S—-3 rule—was made
for a limited purpose. The Commission expressly noted its
intention to supplement the rule with an explanatory narra-
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tive.”® It also emphasized that the purpose of the rule was
not to evaluate or select the most effective long-term waste
disposal technology or develop site selection criteria. A sep-
arate and comprehensive series of programs has been under-
taken to serve these broader purposes.” In the proceedings
before us, the Commission’s staff did not attempt to evaluate
the environmental effects of all possible methods of dispos-
ing of waste. Rather, it chose to analyze intensively the
most probable long-term waste disposal method—burial in
a bedded-salt repository several hundred meters below
ground—and then “estimate its impacts conservatively,
based on the best available information and analysis.” 44
Fed. Reg. 45363 (1979).* The zero-release assumption can-
not be evaluated in isolation. Rather, it must be assessed in
relation to the limited purpose for which the Commission
made the assumption.

Second, the Commission emphasized that the zero-release
assumption is but a single figure in an entire Table, which the

©In March 1981, the Commission submitted a version of the explanatory
narrative for public comment as a proposed amendment to the final fuel
cycle rule. 46 Fed. Reg. 15154 (1981). The Commission has not yet
adopted a final narrative.

“In response to Minnesota v. NRC, 195 U. S. App. D. C. 234, 602 F. 2d
412 (1979), the Commission has initiated a “waste confidence” proceeding
to consider the most recent evidence regarding the likelihood that nuclear
waste can be safely disposed of and when that, or some other offsite stor-
age solution, can be accomplished. 44 Fed. Reg. 61372 et seq. (1979). See
td., at 45363. The recently enacted Nuclear Waste Policy Act of 1982,
Pub. L. 97-425, 96 Stat. 2201, 42 U. S. C. §10101 et seq. (1982 ed.),
has set up a schedule for identifying site locations and a funding mechanism
for development of permanent waste repositories. The Environmental
Protection Agency has also proposed standards for future waste reposi-
tories, 47 Fed. Reg. 58196 et seq. (1982).

¥ For example, Table S—3 assumes that plutonium will not be recycled.
The Commission noted that, in response to a Presidential directive, it had
terminated separate proceedings concerning the possibility of recyling
plutonium in mixed oxide fuel. 44 Fed. Reg. 45369, n. 28 (1979). See In
re Mived Oxide Fuel, 6 N. R. C. 861 (1977); In re Mixed Oxide Fuel, 7
N. R. C. 711 (1978).
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Commission expressly designed as a risk-averse estimate of
the environmental impact of the fuel cycle. It noted that
Table S-3 assumed that the fuel storage canisters and the
fuel rod cladding would be corroded before a repository is
closed and that all volatile materials in the fuel would escape
to the environment.”® Given that assumption, and the im-
probability that materials would escape after sealing, the
Commission determined that the overall Table represented
a conservative (i. e., inflated) statement of environmental
impacts. It is not unreasonable for the Commission to coun-
teract the uncertainties in postsealing releases by balancing
them with an overestimate of presealing releases.” A
reviewing court should not magnify a single line item beyond
its significance as only part of a larger Table.

Third, a reviewing court must remember that the Commis-
sion is making predictions, within its area of special exper-
tise, at the frontiers of science. When examining this kind of
scientific determination, as opposed to simple findings of fact,
a reviewing court must generally be at its most deferential.
See, e. g., Industrial Union Dept. v. American Petroleum
Institute, 448 U. S. 607, 656 (1980) (plurality opinion); id., at
705-706 (MARSHALL, J., dissenting).

**The Commission also increased the overall conservatism of the Table
by overestimating the amount of fuel consumed by a reactor, underesti-
mating the amount of electricity produced, and then underestimating the
efficiency of filters and other protective devices. See Conclusions and
Recommendations of the Hearing Board Regarding the Environmental
Effects of the Uranium Fuel Cycle, Docket No. Rm 50-3, App. to Pet.
for Cert. in No. 82-524, pp. 282a-293a. Additionally, Table S-3, which
analyzes both a uranium-recycle and no-recycle system, conservatively
lists, for each effluent, the highest of the two releases that would be
expected under each cycle. 41 Fed. Reg. 45849, 45850 (1976).

"The Court of Appeals recognized that the Commission could weigh cer-
tain generic costs and benefits of reactors against each other to produce a
generic “net value” to be used in individual licensing proceedings. 222
U. S. App. D. C., at 32, 685 F. 2d, at 482. We see no reason why the
Commission does not have equal discretion to evaluate certain environmen-
tal costs together to produce a generic net cost.
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With these three guides in mind, we find the Commission’s
zero-release assumption to be within the bounds of reasoned
decisionmaking required by the APA. We have already
noted that the Commission’s Statement of Consideration
detailed several areas of uncertainty and discussed why they
were insubstantial for purposes of an individual licensing
decision. The Table S-3 rule also refers to the staff reports,
public documents that contain a more expanded discussion of
the uncertainties involved in concluding that long-term stor-
age will have no environmental effects. These staff reports
recognize that rigorous verification of long-term risks for
waste repositories is not possible, but suggest thut data and
extrapolation of past experience allow the Commission to
identify events that could produce repository failure, estimate
the probability of those events, and calculate the resulting
consequences. NUREG-0116, at 4-86."* The Commission
staff also modeled the consequences of repository failure by
tracing the flow of contaminated water, and found them to
be insignificant. Id., at 4-89 through 4-94. Ultimately, the
staff concluded that

“[t]he radiotoxic hazard index analyses and the modeling
studies that have been done indicate that consequences
of all but the most improbable events will be small.

¥ For example, using this approach the staff estimated that a meteor the
size necessary to damage a repository would hit a given square kilometer of
the earth’s surface only once every 50 trillion years, and that geologic fault-
ing through the Delaware Basin in southeast New Mexico (assuming that
were the site of the repository) would occur once in 25 billion years.
NUREG-0116, at 4-87. The staff determined that a surface burst of a 50
megaton nuclear weapon, far larger than any currently deployed, would
not breach the repository. Ibid. The staff also recognized the possibility
that heat generated by the waste would damage the repository, but sug-
gested this problem could be alleviated by decreasing the density of the
stored waste. In recognition that this suggestion would increase the size
of the repository, the Commission amended Table S-3 to reflect the
greater acreage required under these assumptions. See 44 Fed. Reg.
45369 (1979).
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Risks (probabilities times consequences) inherent in the
long term for geological disposal will therefore also be
small.” Id., at 2-11.

We also find significant the separate views of Commission-
ers Bradford and Gilinsky. These Commissioners expressed
dissatisfaction with the zero-release assumption and yet
emphasized the limited purpose of the assumption and the
overall conservatism of Table S-3. Commissioner Bradford
characterized the bedded-salt repository as a responsible
working assumption for NEPA purposes and concurred in
the zero-release figure because it does not appear to affect
Table S—3’s overall conservatism. 44 Fed. Reg. 45372 (1979).
Commissioner Gilinsky was more critical of the entire Table,
stating that the Commission should confront directly whether
it should license any nuclear reactors in light of the problems
of waste disposal, rather than hide an affirmative conclusion
to this issue behind a table of numbers. He emphasized
that the “waste confidence proceeding,” see n. 14, supra,
should provide the Commission an appropriate vehicle for a
thorough evaluation of the problems involved in the Govern-
ment’s commitment to a waste disposal solution. For the
limited purpose of individual licensing proceedings, however,
Commissioner Gilinsky found it “virtually inconceivable” that
the Table should affect the decision whether to license, and
characterized as “naive” the notion that the fuel cycle efflu-
ents could tip the balance in some cases and not in others.
44 Fed. Reg. 45374 (1979).

In sum, we think that the zero-release assumption—a pol-
icy judgment concerning one line in a conservative Table
designed for the limited purpose of individual licensing deci-
sions—is within the bounds of reasoned decisionmaking. It
is not our task to determine what decision we, as Commis-
sioners, would have reached. Our only task is to determine
whether the Commission has considered the relevant fac-
tors and articulated a rational connection between the facts
found and the choice made. Bowman Transportation, Inc. v.
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Arkansas-Best Freight System, Inc., 419 U. S. 281, 285-
286 (1974); Citizens to Preserve Overton Park, Inc. v. Volpe,
401 U. S. 402 (1971). Under this standard, we think the
Commission’s zero-release assumption, within the context of
Table S-3 as a whole, was not arbitrary and capricious.

III

As we have noted, n. 5, supra, Table S-3 describes ef-
fluents and other impacts in technical terms. The Table
does not convert that description into tangible effects on
human health or other environmental variables. The origi-
nal and interim rules declared that “the contribution of the
environmental effects of . . . fuel cycle activities . . . shall be
as set forth in the following Table S—-3 [and] [n]o further dis-
cussion of such environmental effects shall be required.” 39
Fed. Reg. 14191 (1974); 42 Fed. Reg. 13806 (1977). Since
the Table does not specifically mention health effects, socio-
economic impacts, or cumulative impacts, this declaration
does not clearly require or preclude their discussion. The
Commission later amended the interim rule to clarify that
health effects were not covered by Table S-3 and could be
litigated in individual licensing proceedings. In the final
rule, the Commission expressly required licensing boards to
consider the socioeconomic and cumulative effects in addition
to the health effects of the releases projected in the Table.
44 Fed. Reg. 45371 (1979).*

The Court of Appeals held that the original and interim
rules violated NEPA by precluding licensing boards from
considering the health, socioeconomic, and cumulative effects
of the environmental impacts stated in technical terms. As
does the Commission, we agree with the Court of Appeals
that NEPA requires an EIS to disclose the significant health,
socioeconomic, and cumulative consequences of the environ-

*Of course, just as the Commission has discretion to evaluate generically
aspects of the environmental impact of the fuel cycle, it has discretion to
have other aspects of the issue decided in individual licensing decisions.
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mental impact of a proposed action. See Metropolitan Edi-
son Co. v. People Against Nuclear Energy, 460 U. S. 766
(1983); Kleppe v. Sierra Club, 427 U. S., at 410; 40 CFR
§§1508.7, 1508.8 (1982). We find no basis, however, for the
Court of Appeals’ conclusion that the Commission ever pre-
cluded a licensing board from considering these effects.

It is true, as the Commission pointed out in explaining why
it modified the language in the earlier rules, that the original
Table S-3 rule “at least initially was apparently interpreted
as cutting off” discussion of the effects of effluent releases.
44 Fed. Reg. 45364 (1979). But even the notice accompany-
ing the earlier versions stated that the Table was “to be used
as a basis for evaluating the environmental effects in a cost-
benefit analysis for a reactor,” 39 Fed. Reg. 14190 (1974)
(emphasis added), suggesting that individual licensing boards
were to assess the consequences of effluent releases. And
when, operating under the initial rule, the Atomic Safety and
Licensing Appeal Board suggested the desirability of discuss-
ing health effects for comparing nuclear with coal plants, In
re Tennessee Valley Authority (Hartsville Nuclear Plant
Units), 5 N. R. C. 92, 103, n. 52 (1977), the Commission staff
was allowed to introduce evidence of public health conse-
quences. Cf. In re Public Service Company of Indiana
(Marble Hill Nuclear Generating Station), 7 N. R. C. 179,
187 (1978).

Respondents have pointed to no case where evidence con-
cerning health or other consequences of the data in Table S-3
was excluded from licensing proceedings. We think our
admonition in Vermont Yankee applies with equal force here:

“IWilhile it is true that NEPA places upon an agency
the obligation to consider every significant aspect of the
environmental impact of a proposed action, it is still in-
cumbent upon intervenors who wish to participate to
structure their participation so that it is meaningful, so
that it alerts the agency to the intervenors’ position and
contentions.” 435 U. S., at 553.




OCTOBER TERM, 1982
Opinion of the Court 462 U. S.

In short, we find it totally inappropriate to cast doubt on
licensing proceedings simply because of a minor ambiguity in
the language of the earlier rule under which the environmen-
tal impact statement was made, when there is no evidence
that this ambiguity prevented any party from making as full
a presentation as desired, or ever affected the decision to
license the plant.

v

For the foregoing reasons, the judgment of the Court of
Appeals for the District of Columbia Circuit is
Reversed.

JUSTICE POWELL took no part in the consideration or deci-
sion of these cases.
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Table S-3.—Table of Uranium Fuel Cycle Environmental Data}
[Normalized to model LWR annual fuel requirement (WASH-1248]
or reference reactor year [NUREG-0116]]

Maximum effect per annual fuel

Environmental considerations Total requirement or reference reactor
year of model 1,000 MWe LWR
NATURAL RESOURCES USE
Land (acres):
Temporarily committed 2 100
Undisturbed area ________ 9
Disturbed area _________ 22 Equivalent to a 110 MWe coal-fired power
plant.

Permanently committed - ________ 13

Overburden moved

(millions|ofg MIT)Mht. Seii S5 imiepi o 2.8 Equivalent to 95 MWe coal-fired power plant.
Water (millions of gallons):

Dischargeditoiainig S5 e £ slamsl v o 160 =2 percent of model 1,000 MWe LWR with
cooling tower.

Discharged to water bodies i _ 11,090

Discharged to ground 4 - =187

Totale L= w=. WSSl S~ 11,377 <4 percent of model 1,000 MWe LWR with
onee-through cooling.
Fossil fuel:
Electrical energy
(thousands of MW-hour) ___________ 323 <5 percent of model 1,000 MWe LWR output.
Equivalent coal
(thousands of MT) _______ _____ L5 118 Equivalent to the ption of a 46 MWe
coal-fired power plant.
Natural gas
(miillionsiof (Scfi)] - Sdde S hajeh 199 135 <{0.4 percent of model 1,000 MWe energy
output.
EFFLUENTS—CHEMICAL (MT)
Gases (including entrainment): 3

SQz i AN 1vh. Dol 5 4,400

NOX‘ _________________________ 1,190 Equivalent to emissions from 456 MWe coal-fired
plant for a year.

14
29.6
1,154
Other gases:

J UL I o RS SN T TR b TP, L Y 5 .67 Principally from UFg production, enrichment,
and reprocessing. Concentration within
range of state standards—below level that
has effects on human health.

HClgpansy = dop ol b st Shiemn ool 014

Liquids:

S0 el 4% S SR SRR 9.9 From enrichment, fuel fabrication, and re-

NO=-558 IR S Vo winy S Sy 25.8 pr ing steps. that consti-

Fluoride & 12.9 tute a potential for adverse environmental ef-

Ca+ + 2 5.4 fect are present in dilute concentrations and

CIESele -3 8.6 receive additional dilution by receiving bodies

Na+ - 12.1 of water to levels below permissible stand-

INHARN 5 BNy Kol v ¥ 10.0 ards. The constituents that require dilution

Felv: L AT LG S2W De pleed sl 4 and the flow of dilution water are:

NH;—600 cfs.

NOg—20 cfs.

Fluoride—70 cfs.
Tailings solutions

(thousands of MT) _________________ 240 From mills only—no significant effluents to
environments.

Solids*ar_ e du s0n.ce WA ¢ Ll A I 0 91,000 Principally from mills—no significant effluents
to environment.
EFFLUENTS—RADIOLOGICAL
(CURIES)
Gases (including entrainment):

Rn:202. _.__&__ SOGvmsies SHedCnd Meb d0w LN

Presently under reconsideration by the Com-
mission.
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Maximum effect per annual fuel
Environmental considerations Total requirement or reference reactor
year of model 1,000 MWe LWR

EFFLUENTS—RADIOLOGICAL—(Continued)

(CURIES)
Gases (including entrainment):
IOl s e oo e Lo i SRS .02
{Th-23 0 (ERSCOR BERTY, s SPERE anehy oy .02
L I T e T s .034
Tritium (thousands). _ _ __ ___ _ - 18.1
(SO et b e =% 24

Kr-85 (thousands) _ o 400

Ru-106 ________ - 14 Principally from fuel reprocessing plants.

I-129 ________ o 1.3

I-131__ =5 .83

0 T B I S > Presently under consideration by the Com-
mission.

Fission products

anditransuranica) SEsss pus b S it .203
Liquids:

Uranium and daughters _ _ __ _______ 2.1 Principally from milling—included tailings
liquor and returned to ground—no efflu-
ents, therefore, no effect on environ-
ment.

Ra226¢ o5 8 ol prs s o nplel SN .0034 From UFg production.

.01 From fuel fabrication plants—concentration 10
percent of 10 CFR 20 for total processing 26
annual fuel requirements for model LWR.

Fission and
activation products - _ _____________ 5.9 x 106

Solids (burned on site):
Other than high level
(Shallow)BEl SiNL _eee=s ta e 508 T 11,300 9,110 Ci comes from low level reactor wastes
and 1,500 Ci comes from reactor decon-
tamination and decommissioning—buried at
land burial facilities. 600 Ci comes from
mills—included in tailings returned to
ground. Approximately 60 Ci comes from
conversion and spent fuel storage. No sig-
nificant effluent to the environment.

TRU and HLW (deep) - - __.__________ 1.1 x 107  Buried at Federal Repository.
Efftuents—Thermal (billions of
British thermal units) ______________ 4,063 <5 percent of model 1,000 MWe LWR.
Transportation (person-rem):
Exposure of workers and
generalipublic:F S Eaeiiis ‘s Wi agiar _ 2.6
Occupational exposure
(person-rem) ______________._____ 22.6 From reprocessing and waste management.

1In some cases where no entry appears it is clear from the background documents that the matter was ad-
dressed and that, in effect, the Table should be read as if a specific zero entry had been made. However,
there are other areas that are not addressed at all in the Table. Table S-3 does not include health effects from
the effluents described in the Table, or estimates of releases of Radon-222 from the uranium fuel cycle or esti-
mates of Technetium-99 released from waste management or reprocessing activities. These issues may be the
subject of litigation in the individual licensing proceedings.

Data supporting this table are given in the “Environmental Survey of the Uranium Fuel Cycle,”
WASH-1248, April 1974; the “Environmental Survey of the Reprocessing and Waste Management Portion of
the LWR Fuel Cycle,” NUREG-0116 (Supp. 1 to WASH-1248); the “Public Comments and Task Force Re-

sponses Regarding the Environmental Survey of the Repr ing and Waste M Portions of the
LWR Fuel Cycle,” NUREG-0216 (Supp. 2 to WASH-1248); and in the record of the final rulemaking pertain-
ing to Uranium Fuel Cycle Impacts from Spent Fuel Repr ing and Radioactive Waste Manag

Docket RM-50-3. The contributions from repr ing, waste and transportation of wastes are
maximized for either of the two fuel cycles (uranium only and no recycle). The contribution from transporta-
tion excludes transportation of cold fuel to a reactor and of irradiated fuel and radioactive wastes from a reac-

tor which are considered in Table S-4 of § 51.20(g). The contributions from the other steps of the fuel cycle
are given in columns A-E of Table S-3A of WASH-1248.

2 The contributions to porarily itted land from repr ing are not prorated over 30 years, the
complete temporary impact accrues regardless of whether the plant services one reactor for one year or 57
reactors for 30 years.

3 Estimated effluents based upon combustion of equivalent coal for power generation.
41.2 percent from natural gas use and process.

10 CFR § 51.20(e) (1982).
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MAGGIO, WARDEN » FULFORD

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

No. 82-1408. Decided June 6, 1983

After respondent’s murder conviction was affirmed by the Louisiana Su-
preme Court, and after he had exhausted state postconviction remedies,
he was denied habeas corpus relief in Federal District Court. The
Court of Appeals reversed, apparently holding that, under 28 U. S. C.
§ 2254(d)(8), the state trial court’s determination that respondent was
competent to stand trial was not “fairly supported by the record.” The
state court had denied respondent’s motion for appointment of a compe-
tency commission, which motion was filed on the morning of trial and
was supported solely by a psychiatrist’s testimony—based upon a brief
prison cell interview on the preceding day—that respondent had para-
noid delusions that rendered him incompetent to stand trial, respondent
having said that he was withholding from his counsel the names of alibi
witnesses for fear that they would be arrested and prevented from
testifying.

Held: The Court of Appeals erroneously substituted its own judgment as
to the credibility of witnesses for that of the Louisiana courts—a prerog-
ative which 28 U. 8. C. § 2254 does not allow it. The trial judge’s con-
clusion as to respondent’s competency was “fairly supported by the
record,” which showed that the judge based his conclusion on, inter alia,
his observation of respondent’s conduct both before and during trial; his
inferences regarding the fact that respondent’s alleged refusal to disclose
his alibi witnesses either never occurred or was remedied; and his con-
clusion that respondent’s surprise, 11th-hour motion for appointment of a
competency commission was merely a subterfuge to attempt to obtain a
severance to avoid being tried with codefendants.

Certiorari granted; 692 F. 2d 354, reversed.

PER CURIAM.

Respondent John Fulford was found guilty of murder by
a Louisiana jury in 1972. His conviction was affirmed on
appeal to the Louisiana Supreme Court, State v. Nix, 327
So. 2d 301 (1975), and, after exhausting state postconviction
remedies, he sought federal habeas corpus relief. The
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United States District Court for the Western District of
Louisiana denied relief, App. to Pet. for Cert. A-21, but the
Court of Appeals for the Fifth Circuit reversed, holding that
“we cannot, with the certitude befitting a federal court,
affirm that Fulford possessed the mental competency to par-
ticipate meaningfully in his trial.” 692 F. 2d 354, 361 (1982)
(footnote omitted). We grant the motion of respondent for
leave to proceed in forma pauperis and the petition for cer-
tiorari, and reverse the judgment of the Court of Appeals.

The bone of contention in this case was respondent’s com-
petency to stand trial more than 11 years ago. On the morn-
ing of trial respondent’s counsel moved to appoint a commis-
sion to inquire into respondent’s competency to stand trial.!
At the same time counsel moved for a severance. Neither
counsel nor respondent had previously broached the question
of competency, and nothing appears in the record which sug-
gests that respondent had a history of mental or emotional
difficulties.? The sole evidence submitted in support of
respondent’s motion for appointment of a competency com-
mission was the testimony of one Dr. McCray, a local psy-
chiatrist. Until the morning immediately preceding trial,
McCray had never seen, nor, so far as the record reveals,

'Respondent’s request was apparently submitted pursuant to La. Code
Crim. Proc. Ann., Art. 644 (West 1981), which empowers the trial court to
appoint a commission of at least two qualified physicians to “examine and
report upon the mental condition of a defendant.”

Likewise, Art. 643 provides that the “trial court may, in the exer-
cise of its sound discretion, order a mental examination of the defendant
when it has reasonable ground to doubt the defendant’s mental capacity to
proceed.”

#In his motion for appointment of a competency commission, respond-
ent’s counsel alleged: “It has further been reported to counsel that the de-
fendant has been placed before a lunacy commission in the State of Florida
in 1953, and was declared a borderline case. . . . [TThe aforesaid report is of
this date unconfirmed and counsel had requested a record check in the
State of Florida to determine if such a hearing had been convened and the
result thereof.” 4 Record 933. The record contains no other mention of
this incident, much less confirmation of the allegation.
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heard of, respondent. Based upon a prison cell interview of
approximately one hour the day before trial, McCray testi-
fied in the following fashion, as summarized by the Court of
Appeals:

“Dr. McCray noted that an evaluation usually requires
several sessions as well as a supporting evaluation from
a clinical psychologist. Finding Fulford to be well ori-
ented to time, place and person, Dr. McCray neverthe-
less testified that Fulford had paranoid delusions which
rendered him incompetent to stand trial. Specifically,
Fulford had told Dr. McCray that he was withholding
the names of alibi witnesses who could prove his inno-
cence for fear that they would be arrested and prevented
from testifying in his behalf.” Id., at 360.

While the Court of Appeals was less explicit than it might
have been on the issue, we think a fair reading of its opinion
indicates that it concluded under 28 U. S. C. § 2254(d)(8) that
the state court’s determination that respondent was compe-
tent to stand trial was not “fairly supported by the record.”
See 692 F. 2d, at 360-361; Summner v. Mata, 449 U. S. 539
(1981). We believe that, in reaching this conclusion, the
Court of Appeals erroneously substituted its own judgment
as to the credibility of witnesses for that of the Louisiana
courts—a prerogative which 28 U. S. C. §2254 does not
allow it. Marshall v. Lonberger, 459 U. S. 422 (1983).

The Louisiana trial judge explained his refusal to order a
competency hearing in two per curiam opinions, which con-
tained the following factual findings relevant to his decision.
First, the trial judge was convinced that respondent was “ori-
ented as to time, date and place and was cognizant of every-
thing around him.” 692 F. 2d, at 360. The judge further
noted that Fulford’s conduct during and after the trial “thor-
oughly convinced” him that respondent was competent and
able to assist in his defense. The trial judge did not “deem it
necessary to fill in all the other matters that appeared
throughout the trial and all of the post-trial motions that have
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been filed because the record will adequately represent this
fact.” 4 Record 953. As set out in the margin, there is sub-
stantial support for the trial judge’s statement.* Third, the
trial judge concluded that the only basis advanced by McCray
for his tentative conclusion that respondent suffered from

*For example, two days after he moved for appointment of a competency
commission, respondent informed the trial judge that “I can defend myself,
and that is the point I'd like to get across.” Likewise, at a sentencing
hearing in January 1974 Fulford sought permission to pursue appeal of his
conviction pro se. After the presiding judge expressed reluctance at
permitting this, because of Fulford’s earlier assertion of incompetence,
Fulford stated:

“I gave this a great deal of thought prior to coming here . . . I may talk
funny, think I'm from the cotton patch and perhaps I am, but as far as pro-
tecting my own appeal that is my election and I believe I can do it artfully
and I believe I will have a reversal in the Supreme Court and be awarded a
new trial. And I have given this a great deal of thought and I have made
the election, it is my right, it is my future, and if I blow it [no one] has
blowed it but me, I fully understand my rights, I fully understand what I
am doing, what I am facing and the consequences of it and with that in
mind I still elect to defend my own self on appeal and I ask you to grant
that motion and grant me a constitutional right to do this.” 24 Record
2793-2794.

The irony of respondent’s change of heart regarding his state of mind
was not lost on him. In his habeas petition in District Court respondent
noted: “It is awk[w]ard for petitioner to argue in this petition that he was
unable to assist in his defense during trial, as attested by Dr. McCray,”
and “then seek the right to defend pro se during the course of trial.” Pet.
for Habeas Corpus in No. 76-748 (WD La.), p. 156. The “awkwardness” of
respondent’s position becomes even more apparent in light of the argu-
ments advanced in support of his claim to a right to have proceeded pro se
in trial court. Respondent argued that he “was denied the right to defend
pro se with-out /sic/ counsel by Judge Veron after petitioner voluntarily
and intelligently elected to do so.” Id., at 16.

As the pleadings and briefs filed by respondent in state and federal
courts indicate, his legal abilities are scarcely those of a mental incompe-
tent. As one member of the Louisiana Supreme Court has observed, re-
spondent “has demonstrated skill and experience in eriminal law in writ
applications filed in this Court.” State v. Fulford, 299 So. 2d 789 (1974)
(Nixon, J., dissenting).
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paranoid delusions—respondent’s failure to inform his law-
vers of the identities of two alibi witnesses—was unfounded.
These two witnesses testified in respondent’s behalf less than
a week after Fulford convinced McCray that he was with-
holding the identities of his alibi witnesses. As the Louisi-
ana Supreme Court observed, “it is clear that Mr. Fulford
did not withhold the names of his witnesses, and was able
to assist his counsel in the preparation and conduct of his
defense.” 327 So. 2d, at 324.

Most importantly for our purposes, the trial judge concluded
that respondent’s surprise, 11th-hour motion for appointment
of a competency commission “was just a subterfuge on the part
of this defendant to attempt to keep from going to trial so that
he would be tried at a different time from the other defend-
ants.” Ibid. The trial judge explained:

“During the course of the jury selection in this matter,
for the two days that it took to select this jury, this
Court noted that every time either counsel for defend-
ants would approach defendant Fulford to converse with
him concerning the jury selection, defendant Fulford
would turn his head in the other direction. I got the
distinct impression from what was going on that Mr.
Fulford was attempting to play a game with the Court
in order to try to get his case severed from the other
defendants. 1 further gathered from the legal maneu-
verings that there was an attempt to sever Fulford from
the other two defendants so that some additional legal
maneuvering might be made at some later time. 1
might further add, that contrary to what the doctor tes-
tified at the hearing to determine whether Mr. Fulford
was unable to assist counsel in his defense, that the
alleged eye witnesses, which Mr. Fulford stated would
prove his innocence, were called and did testify as to his
alleged alibi. Throughout the entire trial Mr. Fulford
was accorded a complete and full defense and I saw noth-
ing from the beginning of the trial to the end that in any
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way detracted from any of Mr. Fulford’s rights. I hesi-
tate to state but I do feel that this was a plan designed
by Mr. Fulford to try to disrupt his trial and to prevent
him from being tried with his co-defendants.” 5 Record
1024-1025.

Based upon these observations, the trial judge concluded that
there was insufficient likelihood that respondent was incom-
petent to warrant appointment of a commission.

The Louisiana Supreme Court affirmed, relying on the
arguments advanced by the trial judge, and noting that his
“findings are amply supported by the record.” 327 So. 2d, at
324. The Supreme Court of Louisiana also observed that the
trial judge had the “ability . . . to observe Mr. Fulford at
length during the preliminary hearings and the trial of this
case.” Ibid. It also took note of the “limited time” that
Dr. McCray spent with respondent.

The Court of Appeals apparently found all of this unper-
suasive. There is no dispute as to the proper legal standard
to be applied for determining the correctness of the trial
court’s actions, see Pate v. Robinson, 383 U. S. 375, 386
(1966); Drope v. Missourt, 420 U. S. 162 (1975). Thus, the
three judges of the Court of Appeals appear to have differed
from the Louisiana trial judge, the seven Justices of the
Supreme Court of Louisiana, and the Federal District Judge,
only with respect to evaluation of the evidence before the
trial court. The principal explanation offered by the Court
of Appeals for its refusal to accept the previous judicial
assessments of this testimony are contained in the following
excerpt from its opinion:

“The State urges that Fulford had the capability to assist
his attorney but simply refused to do so. But if this
refusal was based on his paranoid delusions, it cannot be
successfully urged that Fulford was actually capable of
assisting counsel.

“A more troubling aspect of the present issue is the
trial court’s finding that Fulford was trying to delay the
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trial, and possibly obtain a severance. Given the timing
of the motion, and a subsequent request by Fulford for
a severance, we would uphold the trial court if it had
been confronted by a barebones motion, with only the
statement of Fulford’s attorney as support. That is
not the present case. Dr. McCray’s testimony was unim-
peached. His qualifications as a psychiatrist were un-
challenged by the prosecution. Although his examina-
tion was brief, it was precisely because of this brevity
that he suggested further evaluation was needed. On
these facts, we believe that the state court committed
constitutional error in not conducting further compe-
tency proceedings.” 692 F. 2d, at 361.

Before a federal habeas court undertakes to overturn fac-
tual conclusions made by a state court, it must determine
that these conclusions are not “fairly supported by the
record.” 28 U. S. C. §2254(d)(8). Under this standard we
have not the slightest hesitation in saying that the trial
court’s conclusion as to Fulford’s competency was “fairly
supported by the record.” The trial judge’s observation of
Fulford’s conduct, both prior to and during trial; his observa-
tion of the testimony of Dr. McCray and the statements of
respondent’s counsel regarding his refusal to cooperate with
them,; his inferences regarding the fact that Fulford’s alleged
refusal to disclose his alibi witnesses either never occurred,
or was remedied; the weight he attributed to the unan-
nounced, last-minute timing of the motion for appointment of
a competency commission; and the inferences to be drawn
from the failure of the defense to pursue psychiatric examina-
tion beyond the “tentative” stage, despite ample time and
opportunity to do so, all provide ample record support for the
trial judge’s conclusion that there was insufficient question
as to Fulford’s competence to warrant appointment of a
commission.

The Court of Appeals apparently concluded that the trial
judge was obligated to credit both the factual statements and
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the ultimate conclusions of Dr. McCray solely because he was
“unimpeached.” 692 F. 2d, at 361. This is simply not the
law.

“‘Face to face with living witnesses the original trier of
the facts holds a position of advantage from which appel-
late judges are excluded. In doubtful cases the exercise
of his power of observation often proves the most ac-
curate method of ascertaining the truth. . . . How can
we say the judge is wrong? We never saw the wit-
nesses. . ..”” United States v. Oregon Medical Society,
343 U. S. 326, 339 (1952), quoted in Marshall v. Lon-
berger, 459 U. S., at 434.

We are convinced for the reasons stated above that the ques-
tion whether the trial court’s conclusions as to respondent’s
competency were “fairly supported by the record” must be
answered in the affirmative.

The judgment of the Court of Appeals is accordingly

Reversed.

JUSTICE WHITE, concurring in the judgment.

The “fairly supported by the record” standard of 28
U. S. C. §2254(d)(8) applies only to underlying questions of
background fact. Questions of law, and mixed questions
of law and fact, such as the “ultimate question as to the
constitutionality of . . . pretrial identification procedures,”
Summner v. Mata, 455 U. S. 591, 597 (1982), or the question
whether a guilty plea is voluntary for purposes of the Con-
stitution, Marshall v. Lonberger, 459 U. S. 422, 431-432
(1983), may be reviewed more independently. In deciding
such questions, “the federal court may give different weight
to the facts as found by the state court and may reach a
different conclusion in light of the legal standard.” Mata,
455 U. S., at 597. But only the “fact[s] that underlie th[e]
ultimate conclusion” are governed by §2254(d)(8). Ibid.

Our cases have treated the ultimate question whether a
defendant is competent to stand trial as at least a mixed
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question of law and fact. Drope v. Missouri, 420 U. S. 162,
174-175, 175, n. 10 (1975); Pate v. Robinson, 383 U. S. 375,
385—-386 (1966). See also White v. Estelle, 459 U. S. 1118
(1983) (MARSHALL, J., dissenting from denial of certiorari).
Our precedents notwithstanding, the Court today reverses
the Court of Appeals on the strength of the conclusion that
“the trial court’s conclusion as to Fulford’s competency was
‘fairly supported by the record.”” Amnte, at 117. But since
competency is not a purely factual question, §2254(d)(8) and
its “fairly supported” standard are inapplicable. The Court
offers no explanation whatsoever for the failure to follow
Drope and Pate, and it would certainly not be appropriate to
overrule these cases summarily. If there is any doubt as to
the proper classification of the competency question, we
should grant certiorari and set this case for oral argument.
Since the Court opts in favor of summary action, however,
I cast my vote accordingly. Absent plenary reconsideration
of Drope and Pate, I cannot agree with the Court that compe-
tency is a question of historical fact and is to be treated as
such by the courts of appeals in reviewing district court judg-
ments in criminal cases or by the district courts in federal
habeas corpus proceedings involving state-court convictions.
However, I agree with the Court’s ultimate conclusion that
the judgment of the Court of Appeals must be reversed.
The Court details the undisputed background facts that
support the trial judge’s conclusion that there was insuffi-
cient question as to Fulford’s competence to warrant appoint-
ment of a competency commission: “Fulford’s conduct, both
prior to and during trial; . . . the fact that Fulford’s alleged
refusal to disclose his alibi witnesses either never occurred,
or was remedied; . . . the unannounced, last-minute timing of
the motion for appointment of a competency commission; and
. . . the failure of the defense to pursue psychiatric examina-
tion beyond the ‘tentative’ stage, despite ample time and
opportunity to do so.” Ante, at 117. Dr. McCray’s testi-
mony, on the other hand, indicated that there was a genuine
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doubt as to Fulford’s competency, but, as the Court points
out, ante, at 117-118, the trial court was under no obligation
to credit this testimony, and it did not do so. Hence, even
considering the ultimate competency question as a freely
reviewable pure question of law, I conclude that the trial
judge’s refusal to appoint a commission did not deprive
Fulford of his federal constitutional rights, and I therefore
concur in the judgment.

JUSTICE BRENNAN, with whom JUSTICE STEVENS joins,
dissenting.

I agree with JUSTICE WHITE and JUSTICE MARSHALL that
§2254(d) does not apply to questions of competency. I also
agree with JUSTICE MARSHALL that it is entirely inappropri-
ate to dispose of this case on nothing more than the necessar-
ily limited briefing filed by the parties to date. I do not
agree, however, with JUSTICE MARSHALL's suggestion that
we might decide the case with further briefing but not oral
argument. Accepting the majority’s premise that this case
merits this Court’s attention at all, I would grant the petition
for certiorari and set the case for argument.

JUSTICE MARSHALL, dissenting.

I dissent.

The Court is simply wrong in assuming that 28 U. S. C.
§ 2254(d) applies to the question whether there is “a sufficient
doubt of [the defendant’s] competence to stand trial to re-
quire further inquiry on the question.” Drope v. Missouri,
420 U. S. 162, 180 (1975). Our decisions clearly establish
that whether a competence hearing should have been held
is a mixed question of law and fact which is subject to full
federal review. Id., at 174-175, 179-181; Pate v. Robinson,
383 U. S. 375, 385-386 (1966).

Even if the Court were correct in assuming that 28 U. S. C.
§2254(d)(8) applies, there would be no justification for the
Court’s summary disposition of this case. This Court’s Rules
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governing petitions for certiorari were designed to help elicit
the information necessary to decide whether review by cer-
tiorari is warranted. They were not designed to permit a
decision on the merits on the basis of the certiorari papers.

In particular, Rule 22.2 states that “a brief in opposition
shall be as short as possible.” In compliance with this Rule
the indigent respondent filed a mimeographed brief in opposi-
tion of seven pages, a substantial portion of which is devoted
to the argument that the petition presents no question wor-
thy of review by this Court—an argument that might well
have been expected to prevail given the traditional learning
that this Court “is not, and never has been, primarily con-
cerned with the correction of errors in lower court deci-
sions.”' Only a few paragraphs of the brief in opposition
discuss the record.?

If the Court is to decide whether the record supports the
trial court’s conclusion that no competence hearing was nec-
essary, it should at least afford the parties a chance to brief
that issue. This could be done by merely issuing an order (1)
noting that the case will be disposed of without oral argument
and (2) permitting both sides to file briefs on the merits. 1
do not think this is asking too much.

' Address by Chief Justice Vinson Before American Bar Association,
Sept. 7, 1949, 69 S. Ct. v, vi (1949).

*With the full resources of a sovereign State, petitioner filed a printed
petition for certiorari plus a full printed appendix. Petitioner’s papers
were signed by the State Attorney General, the District Attorney, and two
Assistant District Attorneys.
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BANKAMERICA CORP. ET AL. v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 81-1487. Argued January 19, 1983—Decided June 8, 1983

The fourth paragraph of § 8 of the Clayton Act provides that “[n]o person
at the same time shall be a director in any two or more corporations, any
one of which has capital, surplus, and undivided profits aggregating
more than $1,000,000, engaged in whole or in part in commerce, other
than banks, banking associations, trust companies, and common carri-
ers,” if such corporations are competitors. The United States brought
test cases, consolidated in Federal District Court, against petitioners,
certain banks, bank holding companies, mutual life insurance companies,
and individuals who each served on the board of directors of one of the
banks or bank holding companies and one of the insurance companies.
It was stipulated that the interlocked banks and insurance companies
compete in the interstate market for mortgage and real estate loans.
The Government asserted that the interlocking directorates violated
the fourth paragraph of § 8, arguing that the “other than banks” clause
simply prevented overlapping regulation of interlocks between banks,
which are separately regulated in the first three paragraphs of §8. The
District Court entered summary judgment for petitioners, holding that
the statutory proscription applies only to two corporations, neither of
which is a bank. The Court of Appeals reversed.

Held: The fourth paragraph of §8 does not bar interlocking directorates
between a bank and a competing insurance company. Pp. 126-140.

(a) The most natural reading of the language of the statute is that
the interlocked corporations must all be corporations “other than banks”
and that thus the fourth paragraph of § 8 does not by its express terms
prohibit interlocking directorates between a bank and a competing non-
banking corporation. This reading of the statute is reinforced both
by the structure of the Clayton Act and by the structure of the fourth
paragraph of §8. Pp. 128-130.

(b) Great weight is to be given to the contemporaneous interpretation
of a challenged statute by an agency charged with its enforcement, but
for over 60 years prior to its present interpretation of § 8 the Govern-
ment made no attempt to apply the statute to interlocks between banks
and insurance companies, even though such interlocks were widespread
and a matter of public record throughout the period. Mere failure of
administrative agencies to act is in no sense a binding administrative
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interpretation that the Government lacks the authority to act, but in the
circumstances of this case, the Government’s failure for over 60 years to
exercise the power it now claims strongly suggests that it did not read
§ 8 as granting such power. Moreover, the business community directly
affected, the enforcing agencies, and the Congress all have read the
statute the same way for 60 years, thus strongly supporting the conclu-
sion that Congress intended § 8 to be interpreted according to its plain
meaning. Pp. 130-133.

(c) If any doubt remains as to the meaning of the statute, that doubt is
removed by the legislative history. The evolution of the bill, along with
the remarks in committee and on the floor, rebuts the Government’s
claim that Congress intended to reach bank-nonbank interlocks in the
fourth paragraph of §8. Pp. 133-140.

656 F. 2d 428, reversed.

BURGER, C. J., delivered the opinion of the Court, in which BLACKMUN,
REHNQUIST, STEVENS, and O’CONNOR, JJ., joined. WHITE, J., filed a
dissenting opinion, in which BRENNAN and MARSHALL, JJ., joined, post,
p. 140. PoOwELL, J., took no part in the decision of the case.

William Simon argued the cause for petitioners. With
him on the briefs were Jokn S. Kingdon, J. Randolph Wil-
son, William H. Allen, Virginia G. Watkin, Edward Wolfe,
H. Helmut Loring, Robert D. Raven, William Alsup, Ira
M. Millstein, and Richard E. Guggenhime, Sr.

Edwin S. Kneedler argued the cause for the United States.
With him on the brief were Solicitor General Lee, Assistant
Attorney General Baxter, Deputy Solicitor General Shapiro,
Barry Grossman, Catherine G. O’Sullivan, and Geoffrey S.
Stewart.*

CHIEF JUSTICE BURGER delivered the opinion of the Court:

The question presented is whether §8 of the Clayton Act
bars interlocking directorates between a bank and a compet-
ing insurance company.

*Briefs of amici curiae urging reversal were filed by Erwin N. Gris-
wold, Jack H. Blaine, and Allen R. Caskie for the American Council of
Life Insurance; and by John L. Warden for the New York Clearing House
Association et al.
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I

In 1975, the United States brought these companion test
cases (now consolidated) against 10 corporations and 5 indi-
viduals. The corporations were three banks and their three
respective holding companies, and four mutual life insurance
companies. The five individuals each served on the board of
directors of one of the banks or bank holding companies and
one of the insurance companies. It was stipulated that the
interlocked banks and insurance companies compete in the
interstate market for mortgage and real estate loans.

The Government asserts that interlocking directorates
between banks and insurance companies violate §8 of the
Clayton Act, 38 Stat. 732, as amended, 15 U. S. C. §19.
The fourth paragraph of § 8, on which the Government relies,
provides:

“No person at the same time shall be a director in any
two or more corporations, any one of which has capital,
surplus, and undivided profits aggregating more than
$1,000,000, engaged in whole or in part in commerce,
other than banks, banking associations, trust compa-
nies, and common carriers subject to the Act to regulate
commerce, approved February fourth, eighteen hundred
and eighty-seven, if such corporations are or shall have
been theretofore, by virtue of their business and location
of operation, competitors, so that the elimination of com-
petition by agreement between them would constitute a
violation of any of the provisions of any of the antitrust
laws.” (Emphasis added.)

In short, this statute forbids a person to serve simulta-
neously on the boards of directors of two or more corpora-
tions that meet certain specifications, namely, that the
corporations be engaged in commerce, at least one of them
having capital, surplus, and undivided profits worth more
than $1 million, that they be competitors, and that they be



BANKAMERICA CORP. v. UNITED STATES 125
122 Opinion of the Court

“other than banks, banking associations, trust companies,
and common carriers . . . .”

According to the Government, the language “[njo person at
the same time shall be a director in any two or more corpora-
tions . . . other than banks” prohibits interlocking director-
ates between any two or more competing corporations, but
excludes from this general prohibition interlocking director-
ates between banks. The Government argues that the pur-
pose of the “other than banks” clause was simply to prevent
overlapping regulation of interlocks between banks, which
are separately regulated in the first three paragraphs of §8.
Thus, it interprets the fourth paragraph of §8 to reach in-
terlocks between banks and nonbanks, which interlocks are
otherwise unregulated. Petitioners respond that the “other
than banks” clause expressly excludes interlocking director-
ates involving banks from the scope of the fourth paragraph
of §8.

On cross-motions for summary judgment, the United States
District Court for the Northern District of California granted
summary judgment for petitioners and dismissed the Govern-
ment’s suits. United States v. Crocker National Corp., 422
F. Supp. 686 (1976). The District Court held:

“[A] normal reading of the statutory language ‘two . . .
corporations . . . other than banks’ compels the conclu-
sion that the statute applies only to two corporations,
neither of which is a bank.

“[Aln ordinary reading of the statutory prohibition
‘In]o person . . . shall [serve as] a director in any two
or more corporations . . . other than banks’ means that
banks were not to be subject to this prohibition.” Id.,
at 689-690.

Although the District Court saw no need for further factual
inquiry in light of the “clear statutory language,” id., at 690,
it observed that this interpretation of the statute was “con-
firmed by 60 years of administrative and Congressional inter-




OCTOBER TERM, 1982

Opinion of the Court 462 U. S.

pretation, as well as by the legislative history underlying
section 8.” Id., at 703.

A divided Court of Appeals reversed. United States v.
Crocker National Corp., 656 F. 2d 428 (CA9 1981). Unlike
the District Court, the majority viewed the statutory lan-
guage as ambiguous. It stated that the “other than banks”
clause could be interpreted equally plausibly to mean either
“two or more corporations [none of which are] banks,” or
“two or more corporations [not all of which are] banks.” Id.,
at 434 (emphasis deleted). Relying chiefly on its view of the
underlying policy of the Clayton Act, the Court of Appeals
held that the fourth paragraph of § 8 should be interpreted to
bar all interlocking directorates between banks and compet-
ing nonbanking corporations.

In the view of the Court of Appeals, petitioners’ position
left a “gap” in the coverage of §8. Discerning nothing in the
legislative history directly bearing on the applicability of § 8
to interlocking directorates between banks and nonbanking
corporations, the Court of Appeals relied on the broad pur-
pose of Congress to condemn “interlocking directorates be-
tween large competing corporations,” id., at 439, as support
for an interpretation of §8 leaving no “loopholes.” It thus
interpreted the “other than banks” language to refer back
to the interlocks between banks regulated in the preceding
paragraphs of §8; this interpretation left interlocking direc-
torates between banks and nonbanks subject to the general
bar of the fourth paragraph of §8.!

We granted certiorari, 456 U. S. 1005 (1982), and we
reverse.

II

The Clayton Act of 1914 was passed in a period when
Congress was focusing on the perceived evils of corporate

'The Court of Appeals also rejected petitioners’ claim that the inter-
locked insurance companies and bank holding companies were not “compet-
itors” within the meaning of §8. 656 F. 2d, at 450-451. In light of our
disposition of the case, we need not reach this issue.
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bigness and monopoly. President Wilson, for example, had
made the “trusts” a core issue of his 1912 campaign; Congress
followed up with the Pujo Committee investigation into the
investment banking trust. See generally Travers, Inter-
locks in Corporate Management and the Antitrust Laws, 46
Texas L. Rev. 819, 824-829 (1968). Interlocks between
large corporations were seen in the public debate as per se
antagonistic to the public interest; many, including President
Wilson, called for legislation that would, among other things,
ban all kinds of interlocks. Interlocks were condemned
regardless of whether the relationship between the corpora-
tions was horizontal or vertical; whether it was accomplished
through the sharing of personnel, including directors and offi-
cers; or whether it was achieved through interlocking stock
holdings or other indirect forms of domination. See, e. g.,
S. Rep. No. 698, 63d Cong., 2d Sess., 15 (1914); Hearings
on Trust Legislation before the House Committee on the
Judiciary, 63d Cong., 2d Sess., 816, 818-820, 823, 925
(1914) (hereafter Trust Hearings). Plainly, these were policy
matters appropriate for Congress to resolve.

However, when the Clayton Act was enacted, its scope
was considerably less comprehensive than many of the pro-
posals pressed upon Congress. Rather than enacting a broad
scheme to ban all interlocks between potential competitors,
Congress approached the problem of interlocks selectively,
limiting both the classes of corporations and the kinds of
interlocks subject to regulation.

Three classes of business organizations are regulated by
the Clayton Act’s provisions concerning corporate interlocks
and each class is subject to different restraints. Clayton Act
§§8 and 10, 15 U. S. C. §§19 and 20. Section 10 regulates,
but does not prohibit, certain types of interlocks between
common carriers and various other corporations with which
the carrier has a supplier or customer relationship; it does not
regulate horizontal interlocks between competing common
carriers. The first three paragraphs of §8 regulate inter-
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locks between banks and trust companies that meet certain
geographic and other requirements. These provisions bar a
wide range of personnel interlocks, including common direc-
tors, officers, and employees. The fourth paragraph of §8
concerns the class of competing corporations “other than
banks, banking associations, trust companies, and common
carriers”; it prohibits only shared directors between compet-
ing corporations and does not bar any other kind of personnel
interlock or any kind of vertical interlock. It is against
this pattern of specific and limited regulation of corporate
interlocks that we approach the narrow statutory question
presented.

The starting point, as always, is the language of the stat-
ute. The narrow question here is whether the fourth para-
graph of §8 of the Clayton Act bars interlocking directorates
involving a bank and a nonbanking corporation with which it
competes. The language of the statute is unambiguous in
prohibiting interlocking directorates between “two or more
corporations . . . other than banks.” The most natural read-
ing of this language is that the interlocked corporations must
all be corporations “other than banks.” It is self-evident
that a bank and a nonbanking corporation are not both cor-
porations “other than banks.” Thus, the fourth paragraph
of §8 by its express terms does not prohibit interlocking
directorates between a bank and a competing nonbanking
corporation. This reading of the statute is reinforced both
by the structure of the Clayton Act and by the structure of
the fourth paragraph of §8.

The Clayton Act selectively regulates interlocks with re-
spect to three different classes of business organizations:
those interlocks between banks are covered in the first three
paragraphs of § 8 and those interlocks involving common car-
riers are covered by §10. Viewed in this framework, the
purpose of the “other than” clause in the fourth paragraph of
§ 8 was to exclude altogether interlocking directorates involv-
ing either banks or common carriers. Moreover, this inter-
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pretation is the only one consistent with the treatment of
“common carriers” in the “other than” clause.

The Government does not dispute that the language “two
or more corporations . . . other than banks [or] common car-
riers” completely excludes from the fourth paragraph any
interlocking directorates in which any of the corporations
involved is a common carrier; it should follow, logically, that
it also excludes interlocking directorates involving banks.
Put another way, the language “two or more corporations . . .
other than banks [or] common carriers” means “two or more
corporations none of which is a common carrier.” To be
consistent, that language must also be interpreted to mean
“two or more corporations none of which is a bank.”

In our view, it strains the meaning of ordinary words to
read “two or more corporations other than common carriers”
to mean something completely different from “two or more
corporations other than banks,” as the Court of Appeals did.
656 F. 2d, at 442-443. In Mohasco Corp. v. Silver, 447
U. S. 807, 826 (1980), for example, we rejected as unreason-
able the claim that the word “filed” could have two different
meanings in two separate subsections of the same statute.
Similarly, we reject as unreasonable the contention that Con-
gress intended the phrase “other than” to mean one thing
when applied to “banks” and another thing as applied to
“common carriers,” where the phrase “other than” modifies
both words in the same clause.

The language of the fourth paragraph of §8 supports this
interpretation. The fourth paragraph begins with a general
bar against interlocking directorates: “No person at the same
time shall be a director in any two or more corporations.”
This general bar is limited by four separate clauses, each of
which modifies the phrase “two or more corporations.” That
is, the statute applies only to “two or more corporations”
which satisfy these four additional requirements. Clearly,
the first clause need be satisfied by only one of the inter-
locked corporations. By its own terms, it applies to “any
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one” of the “two or more corporations.” None of the other
clauses contain similar language. Rather, they are all writ-
ten in general language that applies to all the interlocked
corporations. Had Congress wished the “other than banks”
clause to apply to only one of the interlocked corporations,
it would not have presented any difficulty to have said so
explicitly as in the first clause.

In rejecting the Government’s present interpretation of
§ 8, we by no means depart from our long-held policy of giv-
ing great weight to the contemporaneous interpretation of a
challenged statute by an agency charged with its enforce-
ment, e. g., Edwards’ Lessee v. Darby, 12 Wheat. 206, 210
(1827). But the Government does not come to this case with
a consistent history of enforcing or attempting to enforce § 8
in accord with what it urges now. On the contrary, for over
60 years the Government made no attempt, either by filing
suit or by seeking voluntary resignations, to apply §8 to in-
terlocks between banks and nonbanking corporations, even
though interlocking directorates between banks and insur-
ance companies were widespread and a matter of public
record throughout the period.? We find it difficult to believe
that the Department of Justice and the Federal Trade Com-
mission, which share authority for enforcement of the Clay-
ton Act, and the Congress, which oversees those agencies,
would have overlooked or ignored the pervasive and open

?The District Court found that at present “approximately 40% of the in-
surance company directors in America are also bank directors.” United
States v. Crocker National Corp., 422 F. Supp. 686, 691 (1976). Accord-
ing to the American Council of Life Insurance, 79% of its 550 members
report having directors who are also directors of banks; of that 79%, bank
directors constituted an average 33% of the insurance companies’ boards.
Brief for American Council of Life Insurance as Amicus Curiae 8. It is
likely that a substantial number of these interlocking directorates are be-
tween insurance companies and banks that compete in the credit markets,
and hence under the Government’s interpretation violate § 8.
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practice of interlocking directorates between banks and in-
surance companies had it been thought contrary to the law.?

It is true, of course, that “[aJuthority actually granted by
Congress . . . cannot evaporate through lack of adminis-
trative exercise,” FTC v. Bunte Brothers, Inc., 312 U. S.
349, 352 (1941); the mere failure of administrative agencies to
act is in no sense “a binding administrative interpretation”
that the Government lacks the authority to act. United
States v. E. I. du Pont de Nemours & Co., 353 U. S. 586, 590
(1957). However,

“Just as established practice may shed light on the extent
of power conveyed by general statutory language, so the
want of assertion of power by those who presumably
would be alert to exercise it, is equally significant in
determining whether such power was actually conferred.”
FTC v. Bunte Brothers, Inc., supra, at 352.

Similarly, in FPC v. Panhandle Eastern Pipe Line Co., 337
U. S. 498, 513 (1949), this Court held that “[f]ailure to use
such an important power for so long a time indicates to us
that the Commission did not believe the power existed.” In
the circumstances of this case, the Government’s failure for
over 60 years to exercise the power it now claims under §8
strongly suggests that it did not read the statute as granting
such power.

When a court reaches the same reading of the statute as
the practical construction given it by the enforcing agencies

¢ Another indication of the Government’s longstanding position is a 1950
Federal Trade Commission Report which specifically interpreted § 8 not to
apply to interlocking directorates between banks and nonbanking corpora-
tions. Federal Trade Commission, Report on Interlocking Directorates 10
(1951). The Federal Trade Commission’s later decision, In re Perpetual
Federal Savings & Loan Assn., 90 F. T. C. 608 (1977), vacated on other
grounds, 94 F. T. C. 401 (1979), that such interlocking directorates violate
§ 5 of the Federal Trade Commission Act, 15 U. S. C. §45 (1976 ed. and
Supp. V), does not undermine the Commission’s earlier analysis of § 8 of
the Clayton Act.
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over a 60-year span, that is a powerful weight supporting
such reading. Here, moreover, the business community di-
rectly affected and the enforcing agencies and the Congress
have read this statute the same way for 60 years. It is not
wholly without significance that Members of Congress and
their staffs who have written about this issue have stated
that §8 “does not apply to interlocks between commercial
banks and competing financial institutions, such as mutual
savings banks, insurance companies, and small loan com-
panies.” Letter from Rep. Wright Patman to Hon. Arthur
F. Burns, Chairman of the Federal Reserve Board (June 1,
1970), reprinted in The Banking Reform Act of 1971: Hear-
ings on H. R. 5700 before the House Committee on Banking
and Currency, 92d Cong., lst Sess., 271 (1971). While
these views are not binding on this Court, the weight of in-
formed opinion® over the years strongly supports the District
Court holding that Congress intended the statute to be inter-
preted according to its plain meaning. '

It is not surprising that for more than a half century liter-
ally thousands of citizens in the business world have served
as directors of both banks and insurance companies in reli-

¢ Accord, Subcommittee on Domestic Finance of the House Committee
on Banking and Currency, Control of Commercial Banks and Interlocks
Among Financial Institutions, 90th Cong., 1st Sess. (Subcomm. Print
1967), reprinted in 1 Subcommittee on Domestic Finance of the House
Committee on Banking and Currency, Commercial Banks and Their Trust
Activities: Emerging Influence on the American Economy, 90th Cong., 2d
Sess., 881, 925-926 (Subcomm. Print 1968) (the Clayton Act “does not
apply to interlocks between commercial banks and competing financial in-
stitutions, such as mutual savings banks, insurance companies, and small
loan companies”); Subcommittee on Antitrust of the House Committee on
the Judiciary, Interlocks in Corporate Management, 89th Cong., 1st Sess.,
25-26 (Comm. Print 1965) (the fourth paragraph of § 8 “does [not] apply to
interlocks with banks”).

3See also, e. g., Advisory Committee on Banking to the Comptroller of
the Currency, National Banks and the Future 94 (1962); 1982 Duke L. J.
938, 939, 949.
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ance on what was universally perceived as plain statutory
language. These citizens were reassured that the Govern-
ment’s reading of that language indicated that their conduct
was lawful. The Government brushes this aside, saying in
effect that it will not bring suits against those directors who
resign within a reasonable time. Tr. of Oral Arg. 30-31.
However, those who elect to resign under this “amnesty”
would nonetheless carry a stigma of sorts as violators of fed-
eral laws. Equally, and perhaps more, important, such per-
sons face possible civil liability in unknown amounts, liability
against which the Government cannot, and does not purport
to, render them immune. See id., at 30. While it is
arguable that wise antitrust policy counsels against permit-
ting interlocking directorates between banks and competing
insurance companies, that policy must be implemented by
Congress, and not by a crabbed interpretation of the words
of a statute which so many in authority have interpreted in
accordance with its plain meaning for so long. If changes in
economic factors or considerations of public policy counsel the
extension of the Clayton Act to the categories of interlocking
directorates implicated here, it is a simple matter for Con-
gress to say so clearly.

If any doubt remains as to the meaning of the statute,
that doubt is removed by the legislative history. The rele-
vant provisions of the Clayton Act went through four legisla-
tive stages: (1) the initial “tentative bill,” (2) the House bill
introduced by Representative Clayton, (3) the Senate amend-
ments, and (4) the final bill of the Joint Conference Commit-
tee which was enacted into law as the Clayton Act. The evo-
lution of the bill, along with the remarks in Committee and on
the floor, rebuts the Government’s claim that Congress
intended to reach bank-nonbank interlocks in the fourth
paragraph of §8.

The tentative bill proposed by Representative Clayton had
three sections dealing with director interlocks. Reprinted
in Trust Hearings, at 1577-1579. Section 1 prohibited certain
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director and officer interlocks between railroads and speci-
fied other corporations, including banks. Section 2 prohib-
ited certain interlocks between banks. Section 4, the pre-
cursor to the current paragraph 4 of § 8, presumed a violation
of the Sherman Act from the existence of a director interlock.
It provided, in pertinent part:

“That if . . . any two or more corporations, engaged in
whole or in part in interstate or foreign commerce, have
a common director or directors, the fact of such common
director or directors shall be conclusive evidence that
there exists no real competition between such corpora-
tions; and if such corporations shall have been thereto-
fore, or are, or shall have been . . . natural competitors,
such elimination of competition thus conclusively pre-
sumed shall constitute a combination between the said
corporations in restraint of interstate or foreign com-
merce . . ..” Id., at 1579.

Extensive hearings were held on this “tentative bill.”
Louis D. Brandeis, then an adviser to President Wilson, tes-
tified that the tentative bill was inadequate to meet what he
saw as the need for a broad prohibition against vertical as
well as horizontal interlocks. See generally id., at 681-
688. Representative Carlin objected: “We attempted to do
that by section 4 of the bill. Section 1 deals with the rail-
roads, section 2 with the banks, and section 4 with indus-
trials.” Id., at 681. Brandeis responded that “as you have
section 4 there your clause is limited to a linking together
of two industrial corporations who are competitors . . . .”
Ibid.

Brandeis also testified to the need to prohibit interlocking
directorates between all large banks. Id., at 921-925. He
argued that Congress had the power to do this since “banking
is interstate commerce.” Id., at 923-924. He then turned
from the banks to the “other financial concern doing business
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in the same place” with which the interlocking directorates
should be, but were not under the tentative bill, prohibited:

“Mr. BRANDEIS: . . . Now, what is a financial concern as
I have used that term? I should say that term ‘financial
concern’ includes not only a bank which is a member of a
national reserve system but any other bank.

“Mr. VOLSTEAD: Would you include an insurance
company?

“Mr. BRANDEIS: And an insurance company also. It
seems to me that both banks and insurance companies,
which have a usual place of business in the same place,
. . . ought to be included in that prohibition.” Id., at
925 (emphasis added).

Two facts emerge from this exchange. First, the tentative
bill dealt with the different classes of corporations (banks,
railroads, and industrials) separately and in different ways.
Section 2 dealt exclusively with banks and §4 exclusively
with industrial corporations. Second, the tentative bill was
not understood as prohibiting interlocking directorates be-
tween banks and “other financial concern[s] doing business in
the same place” such as insurance companies.

At the conclusion of the hearings, Representative Clayton
introduced H. R. 15657, 63d Cong., 2d Sess. (May 2, 1914),
reprinted in Trust Hearings, at 1931-1952, which eventually
was enacted as the Clayton Act. Section 9 of that bill gener-
ally paralleled the structure of the current §8. The third
paragraph of §9 (which became the fourth paragraph of the
present §8) provided in pertinent part:

“[N]o person at the same time shall be a director in any
two or more corporations, either of which has capital,
surplus, and undivided profits aggregating more than
$1,000,000, engaged in whole or in part in commerce,
other than common carriers subject to [the Interstate
Commerce Act] . ...” (Emphasis added.)
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The Committee Report on this bill stated that “[t]his section
is divided into three paragraphs, each of which relates to the |
particular class of corporations described, and the provisions
of each paragraph are limited in their application to the cor-
porations belonging to the class named herein.” H. R. Rep.
No. 627, 63d Cong., 2d Sess., 18 (1914), reprinted in Trust
Hearings, at 1970. The first paragraph related solely to the
“eligibility of directors in interstate-railroad corporations,”
tbid.; the second paragraph dealt with the “eligibility of direc-
tors, officers, and employees of banks, banking associations,
and trust companies,” id., at 1971; and the third, “industrial
corporations” paragraph concerned “the eligibility of direc-
tors in industrial corporations engaged in commerce,” ibid.
Nothing in this Report suggests that the third paragraph was
intended to deal with directors in banks who also serve as
directors in industrial corporations.

The House debates on §9 of H. R. 15657 confirm that Con-
gress intended to deal separately with banks, railroads, and
industrial corporations, and did not intend the third para-
graph of §9 to regulate or prohibit interlocks between these
different classes of corporations. During a debate over the
banking provisions of §9, Representative Cullop explained
the relationship of the industrial corporations paragraph to
the banking paragraphs:

“That [industrial corporations paragraph] refers to some
other corporation than a bank. That does not apply to a
bank.

“This has no reference to the banking business.

“Mr. CARLIN: That relates to industrial commerce.

“Mr. CULLOP: Yes. That does not relate to banking.
That relates to industrial and commercial corporations,
or institutions of that kind, but has no reference whatso-
ever to the banking business.” 51 Cong. Rec. 9604
(1914) (emphasis added).

The House passed H. R. 15657 with changes not relevant
here and sent the bill to the Senate. There, the provisions
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regulating bank interlocks met with considerable opposition
and were ultimately eliminated by the Senate Committee on
the Judiciary. The Senate Report explained:

“A Senate amendment to this section strikes out the
entire paragraph which relates to interlocking director-
ates of banks and trust companies [the first three para-
graphs of the current §8]. In proposing this amend-
ment a majority of the Committee believed that such
legislation as this more properly belongs to the domain of
banking rather than of commerce and such additional
regulation of bank directorates as may be wise and just
should be made by amendments to the national bank
acts, and the enforcement of it given to the Comptrol-
ler of the Currency and the Federal Reserve Board.”
S. Rep. No. 698, 63d Cong., 2d Sess., 48 (1914).

However, the Senate Committee did not change the indus-
trial corporations paragraph at all: “The House provision in
this section relating to interlocking directorates of industrial
corporations is not proposed to be changed or amended in any
respect.” Ibid. The Senate passed the bill as reported out
by the Senate Committee.

Given the Senate’s expressed intent not to regulate bank
interlocks, it is not reasonable to believe that the Senate un-
derstood the third paragraph of §9, which it left untouched,
to bar interlocking directorates involving banks. When the
Conference Committee met to iron out differences between
the House and Senate bills, it restored the banking provi-
sions but added the words “other than banks, banking associ-
ations, trust companies” to the “other than common carriers”
clause in the industrial corporations paragraph (which be-
came the fourth paragraph of the current §8). The most
reasonable explanation for this addition is that it clarified
what the Senate already understood to be the case: the indus-
trial corporations paragraph did not reach interlocking direc-
torates involving banks.

This interpretation is supported by the floor debate in the
House on the Conference bill. Of those who spoke on the




138 OCTOBER TERM, 1982
Opinion of the Court 462 U. S.

House floor, only Representative Mann thought that the
original House version of the industrial corporations para-
graph (§9, paragraph 3, of H. R. 15657) applied to interlock-
ing directorates with banks. He objected that the amend-
ment adding “banks” to the “other than common carriers”
clause therefore materially changed the meaning of the
fourth paragraph:

“I know of nothing more vital which was before the
House than the power and the right to prevent interlock-
ing directorates of banks. . . . That was one of the basic
things that the committee made findings on, and when
this bill was prepared it provided a prohibition against
interlocking directorates of banks. The House passed it
in that shape. The Senate passed it in that shape. But
the House conferees, without authority . . . have pro-
vided that banks shall no longer be controlled by this
prohibition of interlocking directorates where banks are
in competition.” 51 Cong. Rec. 16270 (1914).

In response, Representatives Sherley and Webb both ar-
gued that Representative Mann had misconstrued the bill as
it had originally been passed by the House. Representative
Webb explained:

“[TThe third paragraph of section 9 as the bill passed the
House was never intended to apply to banks, because we
had an express paragraph in section 9 which took care of
interlocking directorates in banks.

“. .. Now, it would be idiotic to say that we included
also banks and banking associations in the paragraph re-
ferring to industrial corporations; and in order to make
the paragraph perfectly plain, we inserted ‘other than
banks and banks [sic] associations’ and common carriers,
which had no effect upon the meaning of that section.”
Id., at 16271.

Representative Sherley echoed Representative Webb’s argu-
ment that at no time in its evolution did the industrial cor-
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porations paragraph ever prohibit interlocking directorates

involving banks. Id., at 16271-16272. He concluded:
“To say that it was not within the province of the con-
ference to make it clear that only certain banks should
be within the provision touching certain interlocking
directorates, and that the provision touching industrial
corporations [the present fourth paragraph of §8] was
confined to such industrial corporations and should not
by any stretch of construction be held to include banks,
is to say what seems to be contrary . . . to the plain com-
mon sense of the situation.” Id., at 16272.

In reviewing this colloquy, it should be remembered that
Representatives Webb and Sherley voted for the Clayton Act
as it originally passed the House, while Representative Mann
voted againstit. Id., at 9911. Thus, greater weight is to be
accorded the views of Representatives Webb and Sherley
concerning the proper interpretation of the original bill than
to the views of Representative Mann. See NLRB v. Fruit &
Vegetable Packers, 377 U. S. 58, 66 (1964). Moreover, the
fact that the Speaker of the House overruled Representative
Mann’s point of order suggests that he accepted Represent-
atives Webb’s and Sherley’s interpretation. Finally, regard-
less of which Member correctly interpreted the original
House bill, the fact remains that they all agreed that under
the Conference bill, interlocking directorates involving banks
were not covered by the industrial corporations paragraph.

The dissent argues that the “sole purpose of the [‘other
than banks’ amendment] was to make clear that bank-bank
interlocks would be governed exclusively by the preceding
paragraphs, rather than by the competing corporations para-
graph.” Post, at 145. This interpretation ignores the fact
that the minimum size requirements in the banking and
industrial corporations provisions were not comparable. As
the Clayton Act was originally enacted, the banking provi-
sions measured size on the basis of “deposits, capital, sur-
plus, and undivided profits” aggregating $5 million or more;
the industrial corporations paragraph measured size on the
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basis of “capital, surplus, and undivided profits” aggregating
$1 million or more without regard to “deposits.” Clayton
Antitrust Act of 1914, §8, 38 Stat. 732-733. There is no rea-
son to assume that a bank with “deposits, capital, surplus,
and undivided profits” of $5 million is comparable to a bank
with “capital, surplus, and undivided profits” of $1 million.
Thus, the provisions do not dovetail in the manner suggested
by the dissent.

It may well be, as the dissent speculates, post, at 146-
147, that a number of Congressmen mistakenly thought that
banking was not interstate commerce. Nonetheless, Con-
gress chose to deal with the problems of industrial and finan-
cial concentration according to the class of corporations in-
volved. It chose to regulate banks in what are now the first
three paragraphs of § 8; to regulate common carriers in what
is now §10; and to regulate industrial and commercial cor-
porations in the fourth paragraph of §8. We are bound to
respect that choice; we are not to rewrite the statute based
on our notions of appropriate policy.

The judgment of the Court of Appeals is

Reversed.

JUSTICE POWELL took no part in the decision of this case.

JUSTICE WHITE, with whom JUSTICE BRENNAN and
JUSTICE MARSHALL join, dissenting.

The primary issue in this case is whether 14 of §8 of the
Clayton Act (the “competing corporations provision”), 15
U. S. C. §19, prohibits interlocking directorates between
banks and nonbanks. The Court holds that it does not,
thereby exempting this entire species of interlocks from any
regulation whatsoever, even though such interlocks undis-
putably may have serious anticompetitive consequences di-
rectly contrary to the policies of our antitrust laws. I am
quite sure that Congress intended no such result, and I
therefore dissent.
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I

Subject to certain other exemptions not presently rele-
vant, 14 of §8 prohibits interlocking directorates between
two or more corporations engaged in whole or part in com-
merce, “other than banks, banking associations, trust compa-
nies, and common carriers . .”  The question here is
whether this “other than banks” exemption is applicable to
interlocks where any single one of the interlocked corpora-
tions is a bank, as petitioners contend, or whether it applies
only when all of the interlocked corporations are banks, as
the Government asserts. Both sides argue, with straight
faces, that the plain statutory language supports their re-
spective constructions of §8. The Court, with an equally
straight face, agrees with the petitioners and solemnly pro-
claims, ante, at 128, that the self-evident, unambiguous lan-
guage of the statute requires the conclusion that §8 does not
prohibit bank-nonbank interlocking directorates. With def-
erence, I must say that it escapes me how either the Court or
the litigants can seriously maintain that the meaning of § 8 is
unambiguous, or even that one side’s reading is significantly
“more natural” than the other’s.

In my view, the literal wording is far from conclusive and
should not be dispositive. Consider the following analogy: a
statute states that “no person shall own two or more automo-
biles, other than Fords.” According to the Court, such a
provision plainly would not prohibit a person from owning
one Chevrolet and one Ford. Although such an interpreta-
tion is possible, it is equally plausible to interpret the “other
than” clause as exempting only the ownership of two Fords
from the reach of the statute. Similarly, 14 of §8 can easily
be read as exempting only an interlock between two banks.
The naked statutory wording provides insufficient guidance
as to Congress’ true intent. It is therefore necessary to
consider the legislative history.




142 OCTOBER TERM, 1982

WHITE, J., dissenting 462 U. S.

keep in mind the structure of §8 and the changes that were f
made in this provision as it passed through each stage of the

enactment process. The first three paragraphs of §8 pro-

seribe a wide variety of bank-bank interlocks, that is, inter-

locks between two or more banks. The fourth paragraph

bans interlocks between two or more competing corporations

engaged in whole or part in commerce “other than” banks or

common carriers. See 15 U. S. C. §19.

As originally passed by the House, the competing corpora-
tions paragraph contained the “other than common carriers”
proviso, but it did not provide any exemption for banks.'
After the House approved the bill, the legislation went to the
Senate, which deleted the paragraphs relating to bank-bank
interlocks, but kept the competing corporations provision in
the same form passed by the House.? Thus, as originally
adopted by both the Senate and the House, the competing
corporations provision did not contain the “other than banks”
language upon which petitioners rely.

The House was unwilling to accept the Senate’s deletion of
the provisions relating to bank-bank interlocks, so the matter
went to a Conference Committee. The conferees agreed to
reinclude the provisions banning bank-bank interlocks, with a
few minor modifications. The conferees also inserted, for
the first time, the “other than banks” proviso into the com-
peting corporations provision.® The Senate accepted this
change without discussion, but, in the House, there was a

|
II
In considering the legislative materials, it is important to

'See 2 E. Kintner, The Legislative History of the Federal Antitrust
Laws and Related Statutes 1733 (1978) (reprinting H. R. 15657, 63d Cong.,
2d Sess., as agreed upon in the Committee of the Whole House on June 2,
1914).

*See 3 Kintner, supra, at 2429 (reprinting H. R. 15657, 63d Cong., 2d
Sess., as amended and passed by the Senate on Sept. 2, 1914).

*See Report of the Conference Committee, H. R. Conf. Rep. No. 1168,
63d Cong., 2d Sess., 4 (1914), reprinted in 3 Kintner, supra, at 2458-
2459. :
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brief but highly significant debate upon which both sides in
the present case heavily rely.

The House controversy arose when Representative Mann
raised a point of order alleging that the addition of the phrase
“other than banks” violated the rule that conferees may not
change text to which both Houses have agreed. Repre-
sentative Mann argued that the addition of the new phrase
drastically limited the scope of the competing corporations
provision by excluding banks from its purview:

“[Wlhen this bill was prepared it provided a prohibition
against interlocking directorates of banks. The House
passed it in that shape. The Senate passed it in that
shape. But the House conferees, without authority and
over and beyond any jurisdiction granted to them, have
provided that banks shall no longer be controlled by this
prohibition of interlocking directorates where banks are
in competition.” 51 Cong. Rec. 16270 (1914).

Representative Webb, one of the conferees, and Repre-
sentative Sherley then took the floor to defend the con-
ference action. Representative Webb asserted that the
addition of the “other than banks” language did not work
a material or substantial change in the provision, because
“without question . . . the third paragraph of Section 9 [the
present 94 of § 8] as the bill passed the House was never in-
tended to apply to banks, because we had an express para-
graph in Section 9 [the present first three paragraphs of § 8]
which took care of interlocking directorates in banks.” Id.,
at 16271. He described how the Senate had deleted the
House’s bank-bank provisions, and how the conferees had
restored them. He continued:

“The conference did put in [the ‘other than banks’ pro-
viso] in order to make perfectly clear what in my opinion
is already clear; because in the preceding paragraph we
had passed a section with reference to interlocking direc-
torates of banks . . . . Now, it would be idiotic to say




144 OCTOBER TERM, 1982
WHITE, J., dissenting 462 U. S.

that we included also banks and banking associations in
the paragraph referring to industrial corporations [the
present 94 of §8]; and in order to make the paragraph
perfectly plain, we inserted ‘other than banks and banks
[sic] associations’ and common carriers, which had no
effect upon the meaning of that section.” Ibid. (empha-
sis added).

Representative Sherley concurred in Representative Webb’s
assessment. Id., at 16272.*

Representative Mann was not satisfied by this explanation.
He noted that Representatives Webb and Sherley had con-
ceded that the conferees could not make substantive changes
in the provision. He remarked, however, that they did not
appreciate the import of the original version of the competing
corporations paragraph, even though “they should know
more about it than I do.” Ibid. Then, in the only express
discussion of bank-nonbank interlocks in all of the legislative
debates on the Clayton Act, Representative Mann indicated
that the original version would have prohibited interlocks be-
tween a bank and the “Sugar Trust” company, a bank and
United States Steel Corp., a bank and a hat company, or a
bank and any other company that competed with the bank.
He implied, although he did not state directly, that the con-
ferees’ version of the bill would not reach such interlocks.
Ibid.

Then, before Representatives Webb and Sherley had an
opportunity to respond to Representative Mann’s remarks
about bank-nonbank interlocks, the Speaker overruled the
point of order and held that, although the conferees could not
“drag in new subjects of legislation,” the subject matter in
question was properly before the conferees, because the Sen-

‘Representative Sherley commented that, even without the new lan-
guage, “any court would hold that the inclusion by name of banks and trust
companies in one instance excluded them from the general provisions in the
other, and, in addition, banks and trust companies are not [competitors of]
industrial corporations.” 51 Cong. Rec. 16272 (1914).
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ate had struck out the House bill provisions regulating bank-
bank interlocks. The conferees thus did not exceed their
authority, and if any Member did not like the Conference
Report, he could simply vote against it. Id., at 16273.

Petitioners now strenuously argue, and the Court agrees,
ante, at 137-139, that this exchange supports their interpre-
tation of §8. It shows, they say, that both Representative
Mann and the conferees agreed that, whether by material
change or by mere confirmation of what was already implicit
in the bill, the “other than banks” clause requires the con-
clusion that banks are not within the scope of the competing
corporations paragraph. I am convinced, however, that this
exchange strongly supports the Government’s view of §8.
Although Representative Mann apparently believed that the
final version of § 8 would have to be interpreted in the man-
ner suggested by petitioners, the characterization of a bill by
one of its opponents has never been deemed persuasive evi-
dence of legislative intent. NLRB v. Fruit & Vegetable
Packers, 377 U. S. 58, 66 (1964). The critical point is that
the bill’s supporters characterized the addition of the “other
than banks” proviso as making no substantive alteration in
the scope of coverage of the original version of §8. Rather,
the sole purpose of the addition was to make clear that bank-
bank interlocks would be governed exclusively by the preced-
ing paragraphs, rather than by the competing corporations
paragraph. The “other than banks” language thus appar-
ently was not intended to touch upon the question of bank-
nonbank interlocks.

In light of the statements of the men most familiar with the
circumstances surrounding the addition of the “other than
banks” language, we should construe this language as not
making a substantive change from the original version of § 8.
Thus, petitioners are left with the argument that, even with-
out the “other than banks” clause, the provision still does not
reach bank-nonbank interlocks. Some Members of the en-
acting Congress may well have assumed such to be the case,
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because it was far from clear at that time that a bank could be
a competitor of a corporation “engaged in whole or part in
commerce.” For example, under the then-prevailing doc-
trine of Paul v. Virginia, 8 Wall. 168 (1869), insurance
companies were not considered to be engaged in interstate
commerce. Furthermore, it was uncertain whether a bank
was itself a corporation engaged in commerce. Cf. Nathan
v. Lowisiana, 8 How. 73, 81 (1850) (an “individual who uses
his money and credit in buying and selling bills of exchange,
and who thereby realizes a profit, . . . is not engaged in
commerce”).?

But this Court’s more recent cases have made it clear that
both banking and insurance corporations are engaged in com-
merce, and that the antitrust laws apply to them even though
some Members of Congress may not have anticipated such a
result. See United States v. South-Eastern Underwriters
Assn., 322 U. S. 533, 556—559 (1944); United States v. Phila-
delphia National Bank, 374 U. S. 321, 336, n. 12 (1963).
Thus, because the legislative history does not show “a clear
and unequivocal desire of Congress to legislate only within
that area previously declared by this Court to be within the
federal power,” South-Eastern Underwriters, supra, at 556—
557, there would be no merit to an argument that, even with-
out the “other than banks” proviso, the competing corpora-
tions provision does not prohibit bank-nonbank interlocks.

The remaining bulk of the legislative history cited by both
parties and the Court is, in my opinion, of little relevance.
The Government cites numerous statements by Congress-

5The Court correctly notes, ante, at 134, that Louis Brandeis “argued”
that banking is interstate commerce. Hearings on Trust Legislation
before the House Committee on the Judiciary, 63d Cong., 2d Sess., 924
(1914). However, Brandeis conceded that this was only a “possible the-
ory,” one that had “not yet been sustained by the Supreme Court.” Id., at
923. Representative Graham expressly disagreed with Brandeis’ argu-
ment. Id., at 924,
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men and President Wilson denouncing interlocking director-
ates in general, and interlocks between competitors in the
banking industry in particular. However, all of these state-
ments are far too general to provide the Government with
any really substantial support. None was made explicitly in
connection with the provision at issue.

Petitioners and the Court counter with statements of wit-
nesses and Congressmen during Committee hearings and
floor debates that supposedly indicate that §8 does not in-
clude bank-nonbank interlocks.® Although these statements
seem very helpful to petitioners, close inspection shows that
such is not the case. First, all of these statements were
made prior to the addition of the “other than banks” proviso.
Thus, for the reasons mentioned above, they only support the
untenable argument that even the original version of §8 did
not cover bank-nonbank interlocks. Some Congressmen and
witnesses apparently thought that only “industrial” corpora-
tions engaged “in commerce,” but this fact is of no import.
Second, it appears that all of these early statements cited by
petitioners are taken out of context. They were made in the
context of discussions of vertical interlocks or bank-bank
interlocks.”

Accordingly, the only truly relevant legislative history
demonstrates that Congress did not intend to exempt bank-
nonbank interlocks from coverage. This conclusion seems

SE. g., “I think there is a grave question as to whether a director in a
great life insurance company should be a director in a bank. You have
failed to cover that feature.” Id., at 823 (S. Untermyer). See also id., at
921-925 (L. Brandeis); 51 Cong. Rec. 9604 (1914) (Rep. Cullop) (competing
corporations provision “relates to industrial and commercial corporations,
or institutions of that kind, but has no reference whatever to the banking
business”). See generally ante, at 134-137.

"The Court does not expressly indicate whether its holding would be
the same in the absence of the “other than banks” proviso, but none of the
legislative history that it cites, ante, at 183-139, advances its textual
argument in the slightest.
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inescapable when we add into the equation the rule that
exemptions from the antitrust laws must be construed nar-
rowly, see Union Labor Life Ins. Co. v. Pireno, 458 U. S.
119, 126 (1982); FMC v. Seatrain Lines, Inc., 411 U. S. 726,
733 (1973), and the fact that bank-nonbank interlocks have
strong anticompetitive effects that run counter to at least the
spirit of the Clayton Act. Indeed, neither the Court nor
petitioners have identified any logical policy reasons why
Congress would have wanted bank-nonbank interlocks, un-
like every other species of interlocks between competing cor-
porations, to be totally exempt from any form of regulation.
Hence, I am convinced that the Court’s holding creates “a
loophole in the statute that Congress simply did not intend
to create.” United States v. Naftalin, 441 U. S. 768, 777
(1979).8
III

The most appealing argument in favor of the Court’s hold-
ing comes not from the statutory language or the legislative

8The Court states, ante, at 129, that the Government does not dispute
that the “other than common carriers” language of § 8 exempts carrier-
noncarrier interlocks, and that, to be consistent, the “other than banks”
exemption should be interpreted in the same manner. In the first place,
the Government has not in this Court taken a position one way or the other
on the question whether § 8 applies to carrier-noncarrier interlocks. This
issue may be largely academic, for it is difficult to think of examples of situ-
ations in which, within the meaning of § 8, a carrier would be a “competi-
tor” of a noncarrier. Inany event, a strong argument can be made that § 8
does apply to carrier-noncarrier interlocks. On the same day the House
originally passed the Clayton Act, it also passed an amendment to the In-
terstate Commerce Act (ICA) that would have prohibited carrier-carrier
interlocks not approved by the Interstate Commerce Commission. 51
Cong. Rec. 9881, 9910-9912 (1914). A similar bill became law in 1920.
See 49 U. S. C. §11322 (1976 ed., Supp. V). Thus, just as the “other
than banks” language was added simply to make clear that the provisions
regulating bank-bank interlocks were exclusive, it would seem that the
“other than carriers” language was inserted just to clarify that the ICA
amendment provided the exclusive means for regulating carrier-carrier
interlocks.
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history, but from the fact that, for over 60 years, the Govern-
ment took no action to apply § 8 against bank-nonbank inter-
locks. The Court correctly notes, ante, at 131, that the Gov-
ernment’s failure to exercise its authority for such a long time
suggests that it did not read the statute as granting such
authority. However, as the Court concedes, ibid., the mere
failure of an agency to act is in no sense a binding adminis-
trative interpretation that the Government lacks power to
act. And even if the Justice Department and/or the Federal
Trade Commission had in the past expressly adopted peti-
tioners’ interpretation of § 8 (and in fact, neither agency ever
did so), this fact would hardly be dispositive. At most, it
would mean that their present interpretation would not be
entitled to the usual degree of deference, since it was incon-
sistent with their previous view.*

There is, of course, no rule of administrative stare decisis.
Agencies frequently adopt one interpretation of a statute and
then, years later, adopt a different view. This and other
courts have approved such administrative “changes in
course,” as long as the new interpretation is consistent with
congressional intent.” Here, the concerned agencies until
recently never formally expressed a view one way or the
other, and the legislative history reveals that the Govern-

’See, e. g., Bowsher v. Merck & Co., 460 U. S. 824, 838, n. 13 (1983)
(WHITE, J., concurring in part and dissenting in part); General Electric Co.
v. Gilbert, 429 U. S. 125, 142-143 (1976); Morton v. Ruiz, 415 U. S. 199,
236-237 (1974).

See, e. g., United States v. Generix Drug Corp., 460 U. S. 453 (1983)
(approving new agency statutory interpretation despite many years of con-
trary interpretation); NLRB v. J. Weingarten, Inc., 420 U. S. 251 (1975)
(same); NLRB v. Seven-Up Bottling Co., 344 U. S. 344 (1953) (same);
United States v. City and County of San Francisco, 310 U. S. 16, 31-32
(1940) (same). The rule that an agency can change the manner in which it
interprets a statute is often said to be subject to the qualification that, if
it makes a change, the reasons for doing so must be set forth so that mean-
ingful judicial review will be possible. See Atchison, T. & S. F. R. Co.
v. Wichita Bd. of Trade, 412 U. S. 800, 808 (1973) (plurality opinion);
4 K. Davis, Administrative Law § 20:11 (2d ed. 1983).
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ment’s present course is the correct one. The Government’s
past failure to adhere to the proper course should not be
used as an excuse for ignoring the true congressional in-
tent. I therefore would affirm the judgment of the Court of
Appeals."

" Under my view of § 8, it is necessary to reach petitioners’ alternative
argument that the interlocked insurance companies and bank holding com-
panies are not “competitors” within the meaning of § 8. But in light of the
Court’s holding, I see no point in addressing this issue at length, Suffice it
to say that I am inclined to agree with the Court of Appeals that bank hold-
ing companies and their subsidiary banks are so closely related that they
should be treated as one entity for § 8 purposes. See United States v.
Crocker National Corp., 656 F. 2d 428, 450-451 (CA9 1981).




o R T e e M e R

DELCOSTELLO v. TEAMSTERS 151

Syllabus

DELCOSTELLO v. INTERNATIONAL BROTHERHOOD
OF TEAMSTERS ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 81-2386. Argued April 25, 1983—Decided June 8, 1983*

The issue in each of these cases is what statute of limitations applies in an
employee suit against an employer and a union, alleging the employer’s
breach of a collective-bargaining agreement and the union’s breach of its
duty of fair representation by mishandling the ensuing grievance or
arbitration proceedings. United Parcel Service, Inc. v. Mitchell, 451
U. S. 56, held in a similar suit that an employee’s claim against the em-
ployer was governed by a state statute of limitations for vacation of an
arbitration award rather than by a state statute for an action for breach
of contract, but left open the issues as to what state statute should gov-
ern the employee’s claim against the union or whether, instead of apply-
ing a state statute of limitations, the provisions of § 10(b) of the National
Labor Relations Act establishing a 6-month limitations period for making
charges of unfair labor practices to the National Labor Relations Board
should be borrowed. In No. 81-2386, respondent local union brought a
formal grievance under the collective-bargaining agreement based on pe-
titioner employee’s alleged improper discharge. After a hearing, a joint
union-management committee informed petitioner of its conclusion that
the grievance was without merit, and the committee’s determination be-
came final on September 20, 1977. On March 16, 1978, petitioner filed
suit in Federal District Court, alleging that the employer had discharged
him in violation of the collective-bargaining agreement, and that the
union had represented him in the grievance procedure in a discrimina-
tory, arbitrary, and perfunctory manner. The District Court ultimately
granted summary judgment against petitioner, concluding that Mitchell
compelled application of Maryland’s 30-day statute of limitations for
actions to vacate arbitration awards to both of petitioner’s claims. The
Court of Appeals affirmed. InNo. 81-2408, petitioner local union invoked
arbitration after it was unsuccessful in processing respondent employ-
ees’ grievances based on the employer’s alleged violations of the bar-

! gaining agreement arising from job-assignment practices. On February

*Together with No. 81-2408, United Steelworkers of America, AFL—
CIO-CLC, et al. v. Flowers et al., on certiorari to the United States Court
of Appeals for the Second Circuit.
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24, 1978, the arbitrator issued an award upholding the employer’s job
assignments, and on January 19, 1979, respondents filed suit in Federal
District Court, alleging that the employer had violated the bargaining
agreement, and that the union had violated its duty of fair representa-
tion in handling respondents’ claims. The District Court, applying New
York’s 90-day statute of limitations for actions to vacate arbitration
awards, dismissed the complaint against both the employer and the
union. Ultimately, the Court of Appeals, acting in light of the interven-
ing decision in Mitchell, rejected the contention that § 10(b) should be
applied; affirmed the dismissal as to the employer under the 90-day
arbitration statute; but reversed as to the union, concluding that New
York’s 3-year statute for malpractice actions governed.

Held:
1. In this type of suit, the 6-month limitations period in § 10(b) gov-
erns claims against both the employer and the union. Pp. 158-172,

(a) When, as here, there is no federal statute of limitations ex-
pressly applicable to a federal cause of action, it is generally concluded
that Congress intended that the courts apply the most closely analogous
statute of limitations under state law. However, when adoption of state
statutes would be at odds with the purpose or operation of federal sub-
stantive law, timeliness rules have been drawn from federal law—either
express limitations periods from related federal statutes, or such alter-
natives as laches. Auto Workers v. Hoosier Cardinal Corp., 383 U. S.
696, distinguished. Pp. 158-163.

(b) An employee’s suit against both the employer and the union,
such as is involved here, has no close analogy in ordinary state law,
and the analogies suggested in Mitchell suffer from flaws of both legal
substance and practical application. Typically short state limitations
periods for vacating arbitration awards fail to provide the aggrieved
employee with a satisfactory opportunity to vindicate his rights, and
analogy to an action to vacate an arbitration award is problematic at best
as applied to the employee’s claim against the union. While a state limi-
tations period for legal malpractice is the closest state-law analogy for
the claim against the union, application of such a limitations period would
not solve the problem caused by the too-short time in which the em-
ployee could sue the employer, and would preclude the relatively rapid
resolution of labor disputes favored by federal law. In contrast,
§ 10(b)’s 6-month period for filing unfair labor practice charges is de-
signed to accommodate a balance of interests very similar to that at
stake here. Both the union’s breach of its duty and the employer’s
breach of the bargaining agreement are often also unfair labor practices.
Moreover, in § 10(b) “Congress established a limitations period attuned
to what it viewed as the proper balance between the national interests in
stable bargaining relationships and finality of private settlements, and
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an employee’s interest in setting aside what he views as an unjust settle-
ment under the collective-bargaining system.” Mitchell, supra, at 70—
71 (Stewart, J., concurring in judgment). Pp. 163-172.

2. The judgment in No. 81-2408 is reversed because it is conceded
that the suit was filed more than 10 months after respondents’ causes of
action accrued. However, in No. 81-2386 the judgment is reversed but
the case is remanded since petitioner contends that certain events tolled
the running of the limitations period until about three months before he
filed suit, but the District Court, applying a 30-day limitations period,
declined to consider any tolling issue. P. 172.

679 F. 2d 879, reversed and remanded; 671 F. 2d 87, reversed.

BRENNAN, J., delivered the opinion of the Court, in which BURGER,
C. J., and WHITE, MARSHALL, BLACKMUN, POWELL, and REHNQUIST,
JJ., joined. STEVENS, J., post, p. 172, and O’CONNOR, J., post, p. 174,
filed dissenting opinions.

William H. Zinman argued the cause for petitioner in
No. 81-2386. With him on the briefs was Paul A. Levy.
Robert M. Weinberg argued the cause for petitioners in
No. 81-2408. With him on the briefs were Michael H.
Gottesman, Bernard Kleiman, Carl Frankel, and Laurence
Gold.

Bernard S. Goldfarb argued the cause for respondents in
No. 81-2386 and filed a brief for respondent Anchor Motor
Freight, Inc. Isaac N. Groner, by appointment of the Court,
459 U. S. 1143, argued the cause and filed a brief for respond-
ents in No. 81-2408. Carl S. Yaller and Bernard W. Ruben-
stein filed a brief for respondent Local 557, International
Brotherhood of Teamsters, Chauffeurs, Warehousemen and
Helpers of America in No. 81-2386.

tSteven C. Kahn and Stephen A. Bokat filed a brief for the Chamber of
Commerce of the United States as amicus curiae urging reversal in both
cases. Alan B. Morrison filed a brief for Teamsters for a Democratic
Union as amicus curiae urging reversal in No. 81-2386.

David Previant, Robert M. Baptiste, and Roland P. Wilder, Jr., filed a
brief for the International Brotherhood of Teamsters, Chauffeurs, Ware-
housemen and Helpers of America as amicus curiae urging affirmance in
No. 81-2386.

Michael L. Boylan and Teddy B. Gordon filed a brief for Gordon L.
Higgins as amicus curiae in No. 81-2408.
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JUSTICE BRENNAN delivered the opinion of the Court.

Each of these cases arose as a suit by an employee or
employees against an employer and a union, alleging that the
employer had breached a provision of a collective-bargaining
agreement, and that the union had breached its duty of fair
representation by mishandling the ensuing grievance-and-
arbitration proceedings. See infra, at 162; Bowen v. USPS,
459 U. S. 212 (1983); Vaca v. Sipes, 386 U. S. 171 (1967);
Hines v. Anchor Motor Freight, Inc., 424 U. S. 554 (1976).
The issue presented is what statute of limitations should
apply to such suits. In United Parcel Service, Inc. v. Mitch-
ell, 451 U. S. 56 (1981), we held that a similar suit was gov-
erned by a state statute of limitations for vacation of an
arbitration award, rather than by a state statute for an action
on a contract. We left two points open, however. First,
our holding was limited to the employee’s claim against the
employer; we did not address what state statute should gov-
ern the claim against the union.! Second, we expressly lim-
ited our consideration to a choice between two state stat-
utes of limitations; we did not address the contention that
we should instead borrow a federal statute of limitations,
namely, §10(b) of the National Labor Relations Act, 29
U. S. C. §160(b).? These cases present these two issues.

1Only the employer sought certiorari in Mitchell. Hence, the case did
not present the question of what limitations period should be applied to the
employee’s claim against the union. See 451 U. 8., at 60; id., at 71-75,
and n. 1 (STEVENS, J., concurring in part and dissenting in part).

249 Stat. 453. That section provides in pertinent part:

“Provided . . . no complaint shall issue based upon any unfair labor practice
occurring more than six months prior to the filing of the charge with the
Board and the service of a copy thereof upon the person against whom such
charge is made . . . .”

The petition for certiorari in Mitchell presented only the question of
which state statute of limitations should apply. The parties did not con-
tend in this Court or below that a federal limitations period should be used
instead of analogous state law. Only an amicus suggested that it would be
more appropriate to use §10(b); moreover, application of § 10(b) rather
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We conclude that § 10(b) should be the applicable statute of
limitations governing the suit, both against the employer and

against the union.
I

A

Philip DelCostello, petitioner in No. 81-2386, was em-
ployed as a driver by respondent Anchor Motor Freight,
Inc., and represented by respondent Teamsters Local 557.
On June 27, 1977, he quit or was discharged ® after refusing to
drive a tractor-trailer that he contended was unsafe. He
took his complaint to the union, which made unsuccessful
informal attempts to get DelCostello reinstated and then
brought a formal grievance under the collective-bargaining
agreement. A hearing was held before a regional joint
union-management committee. The committee concluded
that the grievance was without merit. DelCostello was
informed of that decision in a letter dated August 19, 1977,
forwarding the minutes of the hearing and stating that the
minutes would be presented for approval at the committee’s
meeting on September 20. DelCostello responded in a let-
ter, but the minutes were approved without change. Under
the collective-bargaining agreement, the committee’s deci-
sion is final and binding on all parties.

On March 16, 1978, DelCostello filed this suit in the Dis-
trict of Maryland against the employer and the union. He

than the state arbitration statute of limitations would not have changed the
outcome of the case. Hence, we declined to address the issue. 451 U. S.,
at 60, n. 2.

Justice Stewart, concurring in the judgment, would have reached the
issue and would have applied § 10(b) rather than any state limitations pe-
riod. Id., at 65-71. See also id., at 64—-65 (BLACKMUN, J., concurring);
but see id., at 75-76, and nn. 8, 9 (STEVENS, J., concurring in part and
dissenting in part).

8The employer contends that DelCostello’s refusal to perform his work
assignment was a “voluntary quit”; DelCostello contends that he was
wrongfully discharged. The joint grievance committee upheld the em-
ployer’s view.
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alleged that the employer had discharged him in violation
of the collective-bargaining agreement, and that the union
had represented him in the grievance procedure “in a dis-
criminatory, arbitrary and perfunctory manner,” App. in
No. 81-2386, p. 19, resulting in an unfavorable decision by
the joint committee. Respondents asserted that the suit was
barred by Maryland’s 30-day statute of limitations for actions
to vacate arbitration awards.” The District Court disagreed,
holding that the applicable statute was the 3-year state stat-
ute for actions on contracts.” 510 F. Supp. 716 (1981). On
reconsideration following our decision in Mitchell, however,
the court granted summary judgment for respondents, con-
cluding that Mitchell compelled application of the 30-day
statute to both the claim against the employer and the claim
against the union. 524 F. Supp. 721 (1981).° The Court of
Appeals affirmed on the basis of the District Court’s order.
679 F. 2d 879 (CA4 1982) (mem.).

B

Donald C. Flowers and King E. Jones, respondents in
No. 81-2408, were employed as craft welders by Bethlehem
Steel Corp. and represented by petitioner Steelworkers
Local 2602." In 1975 and 1976 respondents filed several

“Md. Cts. & Jud. Proc. Code Ann. § 3—224 (1980).

*§5-101.

* Respondents argue that DelCostello did not raise the argument below
that the applicable limitations period is the 6-month period of § 10(b). He
did raise the §10(b) point perfunctorily in opposition to respondents’
motion for reconsideration, however, App. in No. 81-2386, p. 264, and
he briefed it more thoroughly in the Court of Appeals, id., at 282-290.
Respondents likewise addressed the §10(b) issue fully on the merits in
the Court of Appeals; they did not raise any contention that DelCostello
had waived the assertion. Brief for Appellees in No. 81-2086 (CA4),
pp. 41-45.

"The other petitioner is the United Steelworkers of America, with which
the Local is affiliated. The two labor organizations will be treated as one
party for purposes of this case. Bethlehem Steel Corp. was a defendant
below but is not before this Court in the present proceeding.
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grievances asserting that the employer had violated the
collective-bargaining agreement by assigning certain welding
duties to employees in other job categories and departments
of the plant, with the result that respondents were laid off or
assigned to noncraft work. The union processed the griev-
ances through the contractually established procedure and,
failing to gain satisfaction, invoked arbitration. On Feb-
ruary 24, 1978, the arbitrator issued an award for the
employer, ruling that the employer’s job assignments were
permitted by the collective-bargaining agreement.
Respondents filed this suit in the Western District of New
York on January 9, 1979, naming both the employer and the
union as defendants. The complaint alleged that the com-
pany’s work assignments violated the collective-bargaining
agreement, and that the union’s “preparation, investigation
and handling” of respondents’ grievances were “so inept and
careless as to be arbitrary and capricious,” in violation of the
union’s duty of fair representation. App. in No. 81-2408,
p. 10. The District Court dismissed the complaint against
both defendants, holding that the entire suit was governed
by New York’s 90-day statute of limitations for actions to va-
cate arbitration awards.® The Court of Appeals reversed on
the basis of its prior holding in Mitchell v. United Parcel
Service, Inc., 624 F. 2d 394 (CA2 1980), that such actions
are governed by New York’s 6-year statute for actions on
contracts.® Flowers v. Local 2602, United Steel Workers of
America, 622 F. 2d 573 (CA2 1980) (mem.). We granted
certiorari and vacated and remanded for reconsideration in
light of our reversal in Mitchell. Steelworkers v. Flowers,
451 U. S. 965 (1981). On remand, the Court of Appeals
rejected the argument that the 6-month period of §10(b)
applies. Accordingly, following our decision in Mitchell, it
applied the 90-day arbitration statute and affirmed the dis-
missal as to the employer. As to the union, however, the

!N. Y. Civ. Prac. Law § 7511(a) (McKinney 1980).
°§213(2).
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court reversed, concluding that the correct statute to apply
was New York’s 3-year statute for malpractice actions.” 671
F. 2d 87 (CAZ2 1982).

C

In this Court, petitioners in both cases contend that suits
under Vaca v. Sipes, 386 U. S. 171 (1967), and Hines v.
Anchor Motor Freight, Inc., 424 U. S. 554 (1976), should be
governed by the 6-month limitations period of § 10(b) of the
National Labor Relations Act, 29 U. S. C. §160(b). Alter-
natively, the Steelworkers, petitioners in No. 81-2408, argue
that the state statute for vacation of arbitration awards
should apply to a claim against a union as well as to one
against an employer.” We granted certiorari in both cases
and consolidated them for argument. 459 U. S. 1034 (1982).

II
A

As is often the case in federal civil law, there is no federal
statute of limitations expressly applicable to this suit. In
such situations we do not ordinarily assume that Congress in-
tended that there be no time limit on actions at all; rather,
our task is to “borrow” the most suitable statute or other rule
of timeliness from some other source. We have generally
concluded that Congress intended that the courts apply the
most closely analogous statute of limitations under state
law.”? “The implied absorption of State statutes of limitation

10§ 214(6).

1 DelCostello (petitioner in No. 81-2386) also contends that, if we decide
that application of state law is appropriate, our decision in Mitchell should
not be applied retroactively. We need not reach this contention.

2 In some instances, of course, there may be some direct indication in the
legislative history suggesting that Congress did in fact intend that state
statutes should apply. More often, however, Congress has not given any
express consideration to the problem of limitations periods. In such cases,
the general preference for borrowing state limitations periods could more
aptly be called a sort of fallback rule of thumb than a matter of ascertaining
legislative intent; it rests on the assumption that, absent some sound rea-
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within the interstices of the federal enactments is a phase of
fashioning remedial details where Congress has not spoken
but left matters for judicial determination within the general
framework of familiar legal principles.” Holmberg v. Arm-
brecht, 327 U. S. 392, 395 (1946)."® See, e. g., Runyon v.

son to do otherwise, Congress would likely intend that the courts follow
their previous practice of borrowing state provisions. See also Auto
Workers v. Hoosier Cardinal Corp., 383 U. S. 696, 703-704 (1966).

Justice Stewart pointed out in Mitchell that this line of reasoning makes
more sense as applied to a cause of action expressly created by Congress
than as applied to one found by the courts to be implied in a general statu-
tory scheme—especially when that general statutory scheme itself con-
tains a federal statute of limitations for a related but separate form of
relief. 451 U. S., at 68, n. 4 (opinion concurring in judgment); see also
McAllister v. Magnolia Petroleum Co., 357 U. S. 221, 228-229 (1958)
(BRENNAN, J., concurring). The suits at issue here, of course, are amal-
gams, based on both an express statutory cause of action and an implied
one. See infra, at 164-165, and n. 14. We need not address whether, as
a general matter, such cases should be treated differently; even if this
action were considered as arising solely under § 301 of the Labor Manage-
ment Relations Act, 29 U. S. C. §185, the objections to use of state law
and the availability of a well-suited limitations period in § 10(b) would call
for application of the latter rule.

3 Respondents in No. 81-2386 argue that the Rules of Decision Act, 28
U. 8. C. § 1652, mandates application of state statutes of limitations when-
ever Congress has provided none. The argument begs the question, since
the Act authorizes application of state law only when federal law does not
“otherwise require or provide.” As we recognized in Hoosier, supra, at
701, the choice of a limitations period for a federal cause of action is itself a
question of federal law. If the answer to that question (based on the poli-
cies and requirements of the underlying cause of action) is that a timeliness
rule drawn from elsewhere in federal law should be applied, then the Rules
of Decision Act is inapplicable by its own terms. As we said in United
States v. Little Lake Misere Land Co., 412 U. S. 580 (1973):

“There will often be no specific federal legislation governing a particular
transaction . . . ; here, for example, no provision of the . . . Act guides us
to choose state or federal law in interpreting . . . agreements under the
Act. . . . But silence on that score in federal legislation is no reason for
limiting the reach of federal law . . . . To the contrary, the inevitable in-
completeness presented by all legislation means that interstitial federal
lawmaking is a basic responsibility of the federal courts. ‘At the very
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McCrary, 427 U. S. 160, 180-182 (1976); Chevron Oil Co.
v. Huson, 404 U. S. 97, 101-105 (1971); Auto Workers v.
Hoosier Cardinal Corp., 383 U. S. 696 (1966); Chattanooga
Foundry v. Atlanta, 203 U. S. 390 (1906); Campbell v.
Hawverhill, 155 U. S. 610 (1895).

least, effective Constitutionalism requires recognition of power in the fed-
eral courts to declare, as a matter of common law or “judicial legislation,”
rules which may be necessary to fill in interstitially or otherwise effectuate
the statutory patterns enacted in the large by Congress. In other words,
it must mean recognition of federal judicial competence to declare the gov-
erning law in an area comprising issues substantially related to an estab-
lished program of government operation.”” Id., at 593, quoting Mishkin,
The Variousness of “Federal Law”: Competence and Discretion in the
Choice of National and State Rules for Decision, 105 U. Pa. L. Rev. 797,
800 (1957).

See also Westen & Lehman, Is There Life for Erie After the Death of
Diversity?, 78 Mich. L. Rev. 311, 352-359, and nn. 122 and 142, 368—370,
377-3178, 380, n. 207, 381-385 (1980); n. 21, infra.

Respondents in No. 81-2386 rely on a few turn-of-the-century cases
suggesting that the Rules of Decision Act compels application of state lim-
itations periods. See also post, at 173, n. 1 (STEVENS, J., dissenting).
These cases, however, predate our recognition in Erie B. Co. v. Tomp-
kins, 304 U. S. 64 (1938), that “the purpose of the section was merely to
make certain that, in all matters except those in which some federal law is
controlling, the federal courts exercising jurisdiction in diversity of citizen-
ship cases would apply as their rules of decision the law of the State,
unwritten as well as written.” Id., at 72-73 (footnote omitted); see also
Warren, New Light on the History of the Federal Judiciary Act of 1789, 37
Harv. L. Rev. 49, 81-88 (1923). Since Erie, no decision of this Court has
held or suggested that the Act requires borrowing state law to fill gaps in
federal substantive statutes. Of course, we have continued since Erie to
apply state limitations periods to many federal causes of action; but we
made clear in Holmberg v. Armbrecht, 327 U. S. 392, 394-395 (1946), that
we do so as a matter of interstitial fashioning of remedial details under the
respective substantive federal statutes, and not because the Rules of Deci-
sion Act or the Erie doctrine requires it. “The considerations that urge
adjudication by the same law in all courts within a State when enforcing a
right created by that State are hardly relevant for determining the rules
which bar enforcement of [a] . . . right created not by a State legislature
but by Congress.” 327 U. S., at 394; see also Guaranty Trust Co. v.
York, 326 U. S. 99, 101 (1945); Board of Comm’rs v. United States, 308
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In some circumstances, however, state statutes of limita-
tions can be unsatisfactory vehicles for the enforcement of
federal law. In those instances, it may be inappropriate to
conclude that Congress would choose to adopt state rules at
odds with the purpose or operation of federal substantive
law.

“[TThe Court has not mechanically applied a state statute
of limitations simply because a limitations period is ab-
sent from the federal statute. State legislatures do not
devise their limitations periods with national interests in
mind, and it is the duty of the federal courts to assure
that the importation of state law will not frustrate or
interfere with the implementation of national policies.
‘Although state law is our primary guide in this area, it is
not, to be sure, our exclusive guide.”” Occidental Life
Ins. Co. v. EEOC, 432 U. S. 355, 367 (1977), quoting
Johnson v. Railway Express Agency, Inc., 421 U. S.
454, 465 (1975).

U. S. 343, 349-352 (1939); Hoosier, 383 U. S., at 703-704; id., at 709
(WHITE, J., dissenting); Employees v. Westinghouse Corp., 348 U. S. 437,
463 (1955) (Reed, J., concurring).

We do not suggest that the Erie doctrine is wholly irrelevant to all
federal causes of action. On the contrary, where Congress directly or
impliedly directs the courts to look to state law to fill in details of federal
law, Erie will ordinarily provide the framework for doing so. See, e. g.,
Commissioner v. Estate of Bosch, 387 U. S. 456, 463-465 (1967) (applying
Erie rules as to the proper source of state law in a tax case); 1A J. Moore,
W. Taggart, A. Vestal, & J. Wicker, Moore’s Federal Practice 10.325 (2d
ed. 1982); 19 C. Wright, A. Miller, & E. Cooper, Federal Practice and Pro-
cedure § 4515 (1982); Westen & Lehman, supra. But, as Holmberg recog-
nizes, neither Erie nor the Rules of Decision Act can now be taken as
establishing a mandatory rule that we apply state law in federal inter-
stices. Indeed, the contrary view urged by respondents cannot be recon-
ciled with the numerous cases that have declined to borrow state law,
see infra, at 162-163, nor with our suggestion in Hooster that we might not
apply state limitations periods in a different case, 383 U. S., at 705, n. 7,
707, n. 9.
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Hence, in some cases we have declined to borrow state
statutes but have instead used timeliness rules drawn from
federal law—either express limitations periods from related
federal statutes, or such alternatives as laches. In Occi-
dental, for example, we declined to apply state limitations
periods to enforcement suits brought by the Equal Employ-
ment Opportunity Commission under Title VII of the 1964
Civil Rights Act, reasoning that such application might
unduly hinder the policy of the Act by placing too great an
administrative burden on the agency. In McAllister v.
Magnolia Petroleum Co., 357 U. S. 221 (1958), we applied
the federal limitations provision of the Jones Act to a seawor-
thiness action under general admiralty law. We pointed out
that the two forms of claim are almost invariably brought
together. Hence, “with an eye to the practicalities of admi-
ralty personal injury litigation,” id., at 224, we held inappli-
cable a shorter state statute governing personal injury suits.
Again, in Holmberg, we held that state statutes of limitations
would not apply to a federal cause of action lying only in
equity, because the principles of federal equity are hostile to
the “mechanical rules” of statutes of limitations. 327 U. S.,
at 396.

Auto Workers v. Hoosier Cardinal Corp. was a straight-
forward suit under § 301 of the Labor Management Relations
Act, 29 U. S. C. §185, for breach of a collective-bargaining
agreement by an employer. Unlike the present cases, Hoo-
sier did not involve<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>