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RULES AND ORDERS.

ORDER OF COURT.

Allotment of Judges.

The re  having been an Associate Justice of this court appointed 
during the present term, it is ordered, that the following allotment 
be made, of the Chief Justice and the Associate Justices of said 
Court, among the Circuits, agreeably to the act of Congress in such 
case made and provided; and that such allotment be entered of 
record, viz.:

For the 1st Circuit—The honorable Jos ep h  Story .
For the 2d Circuit—The honorable Samuel  Nel son .
For the 3d Circuit—The honorable---------------------.
For the 4th Circuit—The honorable Roger  B. Tane y , C. J.
For the 5th Circuit—The honorable John  Mc Kinl ey .
For the 6th Circuit—The honorable Jame s M. Wayne .
For the 7th Circuit—The honorable John  Mc Lea n .
For the 8th Circuit—The honorable John  Catr on .
For the 9th Circuit—The honorable Pet er  V. Danie l .

March 5 th, 1845.

Note , by the Reporter.—The honorable Samuel  Nels on  produced his 
commission, and took his seat upon the bench, on the 3d of March, 1845.

ORDER OF COURT.

Ord er ed , That the Court will not hear arguments on Saturday 
(unless for special cause it shall order to the contrary), but will 
devote that day to the other business of the Court; and that on 
Friday in each week, during the sitting of the Court, motions in 
cases not required by the rules of the Court to be put on the docket, 
shall be entitled to preference, if such motions shall be made before 
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ORDERS OF COURT.

the Court shall have entered on the hearing of a cause upon the 
docket; and the rule No. 34, adopted at February term, 1824, be 
and the same is hereby rescinded.

Dec. ^th.

ORDER OF COURT.

Order ed , That no printed or written argument be hereafter re-
ceived, unless the same shall be signed by an attorney or counsellor 
of this Court.

Dec. 18th.

ORDER OF COURT.

Orde re d , That printed arguments, under the 40th rule, will be 
received hereafter, and at the present term, until the first Monday 
in February, in each and every term, while the Supreme Court con-
tinues to meet on the first Monday in December ; and that the 49th 
rule of the Court, adopted at January term, 1842, be, and the same 
is hereby, rescinded.



RULES OK PRACTICE

Of  th e Courts  of  th e Unite d Stat es  in  Cause s of  Admiral ty  
and  Mari ti me Juris dict ion  on  the  Inst ance  Side  of  the  
Cour t —in  pursuance  of  Act  of  the  23d  of  August , 1842.— 
Ch . 188.

No mesne process shall issue from the District Court in any civil 
cause of admiralty and maritime jurisdiction, until the libel or libel 
of information shall be filed in the clerk’s office, from which such 
process is to issue. All process shall be served by the marshal or 
by his deputy, or where he or they are interested, by some discreet 
and disinterested person appointed by the court.

n.
Id suits in personam, the mesne process may be by a simple 

warrant of arrest of the person of the defendant in the nature of 
a capias, or by a warrant of arrest of the person of the defendant 
with a clause therein, that if he cannot be found, to attach his 
goods and chattels to the amount sued for, or if such property 
cannot be found, to attach his credits and effects to the amount 
sued for in the hands of the garnishees named therein; or, bv a 
simple monition in the nature of a summons to appear and answer 
to the suit, as the libellant shall, in his libel or information, pray 
for, or elect.

III.

In all suits in personam—where a simple warrant of arrest issues 
and is executed, the marshal may take bail with sufficient sureties 
from the party, arrested by bond or stipulation, upon condition that 
he will appear in the suit and abide by all orders of the court, inter-
locutory or final, in the cause, and pay the money awarded by the 
final decree rendered there in the court to which the process is 
returnable or in any appellate court. And upon such bond or stip-
ulation, summary process of execution may and shall be issued 
against the principal and sureties by the court to which such pro-
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X RULES OF PRACTICE

cess is returnable to enforce the final decree so rendered, or upon 
appeal, by the appellate court.

IV.

In all suits in personam, where goods and chattels, or credits and 
effects are attached under such warrant authorizing the same, the 
attachment may be dissolved by order of the court to which the 
same warrant is returnable, upon the defendant, whose property is 
so attached, giving a bond or stipulation with sufficient sureties to 
abide by all orders, interlocutory or final, of the court, and pay the 
amount awarded by the final decree rendered in the court to which 
the process is returnable, or in any appellate court; and upon such 
bond or stipulation, summary process of execution shall and may 
be issued against the principal and sureties by the court to which 
such warrant is returnable to enforce the final decree so rendered, 
or upon appeal, by the appellate court.

V.

Bonds or stipulations in admiralty suits may be given and taken 
in open court, or at chambers, or before any commissioner of the 
court who is authorized by the court to take affidavits of bail, and 
depositions in cases pending before the court.

VI.

In all suits in personam, where bail is taken, the court may, upon 
motion for due cause shown, reduce the amount of the sum con-
tained in the bond or stipulation therefor; and in all cases where a 
bond or stipulation is taken as bail, or upon dissolving an attach-
ment of property as aforesaid, if either of the sureties shall become 
insolvent pending the suit, new sureties may be required by the 
order of the court to be given, upon motion and due proof thereof.

VII.

In suits in personam, no warrant of arrest, either of the person 
or property of the defendant, shall issue for a sum exceeding five 
hundred dollars, unless by the special order of the court upon affi-
davit or other proper proof showing the propriety thereof.

VIII.

In all suits in rem against a ship, her tackle, sails, apparel, furni-
ture, boats, or other appurtenances, if such tackle, sails, apparel, 
furniture, boats or othei’ appurtenances are in the possession or 
custody of any third person, the court may, after a due monition 
to such third person, and a hearing of the cause, if any, why the 
same should not be delivered over, award and decree that the same 
be delivered into the custody of the marshal or other proper officer, 
if upon the hearing the same is required by law and justice.



FOB THE COVETS OF ADMIRALTY. xi

IX.

in all cases of seizure and in other suits and proceedings in rem, 
the process, unless otherwise provided for by statute, shall be by a 
warrant of arrest of the ship, goods or other thing to be arrested, 
and the marshal shall thereupon arrest and take the ship, goods or 
other thing into his possession for safe custody; and shall cause 
public notice ’thereof and of the time assigned for the return of 
such process and the hearing of the cause to be given in such news-
paper within the district as the District Court shall order, and if 
there is no newspaper published therein, then in such other public 
places in the district as the court shall direct.

X.

In all cases where any goods or other things are arrested, if the 
same are perishable, or are liable to deterioration, decay or injury 
by being detained in custody, pending the suit, the court may, upon 
the application of either party, in its discretion order the same, or 
so much thereof to be sold, as shall be perishable or liable to depre-
ciation, decay or injury, and the proceeds or so much thereof as 
shall be a full security to satisfy in decree to be brought into court, 
to abide the event of the suit; or the court may, upon the applica-
tion of the claimant, order a delivery thereof to him upon a due 
appraisement to be had under its direction, either upon the claim-
ant’s depositing in court so much money as the court shall order, 
or upon his giving a stipulation with the sureties in such sum as 
the court shall direct to abide by and pay the money awarded by 
the final decree rendered by the court or the appellate court, if any 
appeal intervenes, as the one or the other course shall be ordered 
by the court.

XI.

In like manner where any ship shall be arrested, the same may, 
upon the application of the claimant, be delivered to him upon a 
due appraisement to be had under the direction of the court, upon 
the claimant’s depositing in court so much money as the court shall 
order, or upon his giving a stipulation with sureties as aforesaid; 
and if the claimant shall decline any such application, then the 
couit may in its discretion, upon the application of either party, 
upon due cause shown, order a sale of such ship, and the proceeds 
thereof to be brought into court, or otherwise disposed of as it may 
deem most for the benefit of all concerned.

XII.

In all suits by material men for supplies or repairs or other neces-
saries for a foreign ship or for a ship in a foreign port, the libellant 
may proceed against the ship and freight in rem, or against the 
master, or the owner alone in personam. And the like proceeding 
in lem shall apply to cases of domestic ships, where by the local 
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law a lien is given to material men for supplies, repairs, or other 
necessaries.

xin.
In all suits for mariners’ wages, the libellant may proceed against 

the ship, freight, and master, or against the ship and freight, or 
against the owner or master alone, in personam.

XIV.

In all suits for pilotage, the libellant may proceed against the ship 
and master, or against the ship, or against the owner alone, or the 
master alone, in personam.

XV.

In all suits for damage by collision the libellant may proceed 
against the ship and master, or against the ship alone, or against 
the master or the owner alone, in personam.

XVI.

In all suits for an assault or beating on the high seas or else-
where within the admiralty and maritime jurisdiction, the suit shall 
be in personam only.

xvn.
In all suits against the ship or freight founded upon a mere 

maritime hypothecation, either express or implied, of the master 
for moneys taken up in a foreign port for supplies or repairs or 
other necessaries for the voyage, without any claim of marine in-
terest, the libellant may proceed either in rem or against the master 
or the owner alone in personam.

XVIII.

In all suits on bottomry bonds, properly so called, the suit shall 
be in rem only against the property hypothecated, or the proceeds 
of the property in whosesoever hands the same may be found, un-
less the master has without authority given the bottomry bond, or 
by his fraud or misconduct has avoided the same, or has subtracted 
the property, or unless the owner has by his own misconduct or 
wrong lost or subtracted the property, in which latter cases the suit 
may be in personam against the wrong-doer.

XIX.

In all suits for salvage, the suit may be in rem against the prop-
erty saved, or the proceeds thereof, or in personam against the 
party at whose request and for whose benefit the salvage service 
has been performed.
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XX.

In all petitory or possessory suits between part owners or adverse 
proprietors, or by the owners of a ship or the majority thereof 
against the master of a ship for the ascertainment of the title and 
delivery of the possession, or for the possession only, or by one or 
more part owners against the others to obtain security for the return 
of the ship from any voyage undertaken without their consent, or 
by one or more part owners against the others to obtain possession 
of the ship for any voyage upon giving security for the safe return 
thereof, the process shall be by an arrest of the ship and by a mo-
nition to the adverse party or parties to appear and make answer 
to the suit.

XXI.

In all cases where the decree is for the payment of money, the 
libellant may, at his election, have an attachment to compel the 
defendant to perform the decree, or a writ of execution in the 
nature of a capias and of a fieri facias, commanding the marshal or 
his deputy to levy the amount thereof of the goods and chattels of 
the defendant, and for want thereof to arrest his body to answer 
the exigency of the execution. In all other cases the decree may be 
enforced by an attachment to compel the defendant to perform the 
decree; and upon such attachment the defendant may be arrested 
and committed to prison until he performs the decree, or is other-
wise discharged by law, or by the order of the court.

XXII.

All information and libels of information upon seizures for any 
breach of the revenue or navigation or other laws of the United 
States, shall state the place of seizure, whether it be on land or on 
the high seas, or on navigable waters within the admiralty and 
maiitime jurisdiction of the United States ; and the district within 
which the property is brought and where it then is. The informa-
tion or libel of information shall also propound in distinct articles 
the matters relied on as grounds or causes of forfeiture, and aver 
the same to be contrary to the form of the statute or statutes of 
he United States in such case provided, as the case may require, 

and shall conclude, with a prayer of due process to enforce the 
forfeiture and to give notice to all persons concerned in interest to 
appear and show cause at the return-day of the process why the 
forfeiture should not be decreed.

XXIII.

All libels in instance causes, civil or maritime, shall state the 
nature of the cause, as for example, that it is a cause civil and 
maritime, of contract, or of tort or damage, or of salvage, or of 
S^SeSTli°r otherwise’ as the case may be, and if the libel be in 
rem, that the property is within the district; and if in personam, 
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the names and occupations and places of residence of the parties. 
The libel shall also propound and articulate in distinct articles the 
various allegation of facts, upon which the libellant relies in sup-
port of his suit, so that the defendant may be enabled to answer 
distinctly and separately the several matters contained in each 
article ; and it shall conclude with a prayer of the process to enforce 
his rights in rem, or in personam (as the case may require), and 
for such relief and redress as the court is competent to give in the 
premises. And the libellant may further require the defendant to 
answer on oath all interrogatories propounded by him touching all 
and singular the allegations in the libel at the close or conclusion 
thereof.

XXIV.

In all informations and libels in causes of admiralty and mari-
time jurisdiction, amendments in matters of form may be made at 
any time on motion to the court as of course. And new counts 
may be filed and amendments in matters of substance may be made 
upon motion at any time before the final decree upon such terms as 
the court shall impose. And where any defect of form is set down 
by the defendant upon special exceptions, and is allowed, the court 
may, in granting leave to amend, impose terms upon the libellant.

XXV.

In all cases of libels in personam, the court may in its discretion, 
upon the appearance of the defendant, where no bail has been taken 
and no attachment of property has been made to answer the exigency 
of the suit, require the defendant to give a stipulation with sureties 
in such sum as the court shall direct, to pay all costs and expenses, 
which shall be awarded against him in the suit upon the final adju-
dication thereof, or by any interlocutory order in the process of 
the suit.

XXVI.

In suits in rem, the party claiming the property shall verify his 
claim on oath or solemn affirmation, stating that the claimant, by 
whom or on whose behalf the claim is made, is the true and bonii 
fide owner, and that no other person is the owner thereof. And 
where the claim is put in by an agent or consignee, he shall also 
make oath, that he is duly authorized thereto by the owner, or if 
the property be at the time of the arrest in the possession of the 
master of a ship, that he is the lawful bailee thereof for the owner. 
And upon putting in such claim, the claimant shall file a stipulation 
with sureties in such sum as the court shall direct, for the payment 
of all costs and expenses which shall be awarded against him by 
the final decree of the court, or upon an appeal, by the appellate 
court.

XXVII.

In all libels in causes of civil and maritime jurisdiction, whether 
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in rem or in personam, the answer of the defendant to the allega-
tions in the libel shall be on oath or solemn affirmation; and the 
answer shall be full and explicit and distinct to each separate article 
and separate allegation in the libel, in the same order as numbered 
in the libel; and shall also answer in like manner each interrogatory 
propounded at the close of the libel.

XXVIII.

The libellant may except to the sufficiency or fullness or distinct-
ness or relevancy of the answer to the articles and interrogatories 
in the libel; and if the court shall adjudge the same exceptions or 
any of them to be good and valid, the court shall order the defend-
ant forthwith within such time as the court shall direct, to answer 
the same, and may further order the defendant to pay such costs as 
the court shall adjudge reasonable.

XXIX.

If the defendant shall omit or refuse to make due answer to the 
libel upon the return-day of the process or other day assigned by 
the court, the court shall pronounce him to be in contumacy and 
default, and thereupon the libel shall be adjudged to be taken pro 
confesso against him, and the court shall proceed to hear the cause 
ex parte and adjudge therein as to law and justice shall appertain. 
But the court may in its discretion set aside the default, and upon 
the application of the defendant, admit him to make answer to the 
libel at any time before the final hearing and decree, upon his pay-
ment of all the costs of the suit up to the time of granting leave 
therefor.

XXX.

In all cases where the defendant answers, but does not answer 
fully and explicitly and distinctly to all the matters in any article 
of the libel, and exception is taken thereto by the libellant, and the 
exception is allowed, the court may, by attachment, compel the 
defendant to make further answer thereto, or may direct the matter 

the exception to be taken pro confesso against the defendant to 
the full purport and effect of the article to which it purports to 
answer, and as if no answer had been put in thereto.

XXXI.

The defendant may object by his answer to answer any allegation 
or interrogatory contained in the libel which will expose him to any 
piosecu ion or punishment for a crime, or for any penalty or any 
forfeiture of his property for any penal offence.

XXXII.

The defendant shall have a right to require the personal answer 
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of the libellant upon oath or solemn affirmation to any interrogato-
ries which he may at the close of his answer propound to the libel-
lant touching any matters charged in the libel, or touching any 
matter of defence set up in the answer, subject to the like excep-
tion as to matters which shall expose the libellant to any prosecution 
or punishment or forfeiture as is provided in the 31st Rule. In 
default of due answer by the libellant to such interrogatories the 
court may adjudge the libellant to be in default and dismiss the 
libel, or may compel his answer in the premises by attachment, or 
take the subject-matter of the interrogatory pro confesso in favor 
of the defendant, as the court In its discretion shall deem most fit 
to promote public justice.

XXXIII.

Where either the libellant or the defendant is out of the country, 
or unable from sickness or other casualty to make an answer to any 
interrogatory on oath or solemn affirmation at the proper time, the 
court may in its discretion, in furtherance of the due administra-
tion of justice dispense therewith, or may award a commission to 
take the answer of the defendant when and as soon as it may be 
practicable.

XXXIV.

If any third person shall intervene in any cause of admiralty and 
maritime jurisdiction in rem, for his own interest, and he is entitled, 
according to the course of admiralty proceedings, to be heard for 
his own interest therein, he shall propound the matter in suitable 
allegations, to which if admitted by the court, the other party or 
parties in the suit may be required by order of the court to make 
due answer, and such further proceedings shall be had and decree 
rendered by the court therein as to law and justice shall appertain. 
But every such intervenor shall be required upon filing his allega-
tions, to give a stipulation with sureties to abide by the final decree 
rendered in the cause, and to pay all such costs and expenses and 
damages as shall be awarded by the court upon the final decree, 
whether it is rendered in the original or appellate court.

XXXV.

Stipulations in admiralty and maritime suits may be taken in open 
court, or by the proper judge at chambers, or under his order, by 
any commissioner of the court, who is a standing commissioner of 
the court, and is now by law authorized to take affidavits of bail, 
and also depositions in civil causes pending in the courts of the 
United States.

XXXVI.

Exception may be taken to any libel, allegation or answer for 
surplusage, irrelevancy, impertinence or scandal, and, if upon refer-
ence to a master, the exception shall be reported to be so objec-
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tionable, and allowed by the court, the matter shall be expunged at 
the cost and expense of the party in whose libel or answer the same 
is found.

XXXVII.

In cases of foreign attachment, the garnishee shall be required 
to answer on oath or solemn affirmation, as to the debts, credits or 
effects of the defendant in his hands, and to such interrogatories 
touching the same as may be propounded by the libellant; and if 
he shall refuse or neglect so to do, the court may award compulsory 
process in personam against him. If he admit any debts, credits 
or effects, the same shall be held in his hands liable to answer the 
exigency of the suit.

XXXVIII.

In cases of mariners’ wages, or bottomry, or salvage, or other 
proceedings in rem, where freight, or other’ proceeds of property 
are attached to, or are bound by the suit, which are in the hands or 
possession of any person, the court may, upon due application by 
petition of the party interested, require the party charged with the 
possession thereof to appear and show cause, why the same should 
not be brought into court to answer the exigency of the suit; and 
if no sufficient cause be shewn, the court may order the same to be 
brcught into court to answer the exigency of the suit, and upon 
failure of the party to comply with the order, may award an attach-
ment or other compulsive process to compel obedience thereto.

XXXIX.

If in any admiralty suit, the libellant shall not appear and prose-
cute his suit according to the course and orders of the court, he 
shall be deemed in default and contumacy, and the court may, upon 
the application of the defendant, pronounce the suit to be deserted, 
and the same may be dismissed with costs.

XL.

The court may in its discretion, upon the motion of the defen-
dant and the payment of costs, rescind the decree in any suit in 
which on account of his contumacy and default the matter of the 
libel shall have been decreed against him, and grant a rehearing 
thereof, at any time within ten days after the decree has been en-
tered, the defendant submitting to such further orders and terms in 
the premises as the court may direct.

XLI.

All sales of property under any decree in admiralty shall be made 
by the marshal or his deputy or other proper officer assigned by the 
court, where the marshal is a party in interest, in pursuance of the 
orders of the court; and the proceeds thereof, when sold, shall be 
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forthwith paid into the registry of the court by the officer making 
the sale, to be disposed of by the court according to law.

XLIL

All moneys paid into the registry of the court shall be deposited 
in some bank designated by the court, and shall be so deposited in 
the name of the court, and shall not be drawn out except by a 
check or checks signed by a judge of the court and countersigned 
by the clerk, stating on whose account and for whose use it is 
drawn, and in what suit and cut of what fund in particular it is 
paid. The clerk shall keep a régulai’ book containing a memoran-
dum and copy of all the checks so drawn and the date thereof.

XLin.

Any person having an interest in any proceeds in the registry of 
the court, shall have a right by petition and summary proceeding 
to intervene per interesse suo, for a delivery thereof to him ; and 
upon due notice to the adverse parties, if any, the court shall and 
may proceed summarily to hear and decide thereon, and to decree 
therein according to law and justice ; and if such petition or claim 
shall be deserted, or upon a hearing be dismissed, the court may in 
its discretion award costs against the petitioner in favor of the 
adverse party.

XLIV.

In cases where the court shall deem it expedient or necessary for 
the purposes of justice, the court may refer any matters arising in 
the progress of the suit to one or more commissioners to be ap-
pointed by the court to hear the parties and make report therein. 
And such commissioner or commissioners shall have and possess all 
the powers in the premises which are usually given to or exercised 
by masters in chancery in references to them, including the power 
to administer oaths to and examine the parties and witnesses touch-
ing the premises.

XLV.

All appeals from the District to the Circuit Court must be made 
while the court is sitting, or within such other period as shall be 
designated by the District Court by its general rules, or by an order 
specially made in the particular suit.

XLVI.

In all cases not provided for by the foregoing rules, the District 
and Circuit Courts are to regulate the practice of the said courts 
respectively, in such manner as they shall deem most expedient for 
the due administration of justice in suits in admiralty.
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xlvh .
These rules shall be in force in all the Circuit and District Courts 

of the United States from and after the first day of September next.

It is Ordered by the Court, That the foregoing Rules be and they 
are adopted and promulgated as Rules for the regulation and gov-
ernment of the practice of the Circuit Courts and District Courts of 
the United States in suits in admiralty on the instance side of the 
courts. And that the reporter of the court do cause the same to 
be published in the next volume of his Reports; and that he do 
cause such additional copies thereof to be published as he may 
deem expedient for the due information of the bai’ and bench in the 
respectire districts and circuits.
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THE DECISIONS

OF THE

SUPREME COURT OF THE UNITED STATES
AT

JANUARY TERM, 1845.

Andrew  Aldridge  and  others , Plaintif fs  in  Error  v . 
Nathaniel  F. Will iams .

The act of Congress of March 2d, 1833, commonly called the Compromise Act, 
did not, prospectively, repeal all duties upon imports after the 30th of June,

Repealing only such parts of previous acts as were inconsistent with itself, it 
left in force, after the 30th of June, 1842, the same duties which were levied 
on the 1st of June, 1842.

Duties were directed by the act of 1833 to be levied according to a home valua-
tion, “ under such regulations as may be prescribed by law.” This phrase 
embraces all regulations lawfully existing at the time the home valuation 
went into operation, whether made before or after the passage of the act of 
1833.

And the regulations established in the 7th and 8th sections of the act of 1832 
are sufficient for the correct performance of the duty.

The regulations prescribed by the Secretary of the Treasury, under a power 
given to him by the 9th section of the act of 1832, are also “regulations pre-
scribed by law.”2

The court, in construing an act, will not consider the motives, or reasons, or 
opinions, expressed by individual members of Congress, in debate, but 
™1 4°^’ necessary’ to the public history of the times in which it was

0 1 Cited . United States v. Walker, In construing an act of Congress the 
Oh iW’’ ’ Fabbri v. Murphy, 5 Supreme Court of California refused 

to refer to the debate of Congress, say- 
the revenue laws as modified from ing, “we have not felt warranted in 

tune to time are always construed to- resorting to the report or debate in 
gether. Wilson v. Maxwell, 2 Blatchf. Congress, upon the passage of the act 
885’ See ^^omson v- Maxwell, Id., of 1862, to ascertain its true meaning

2 7 TT . and construction, and we adopt the lan-
m ^ate8 V. Hutton, guage of Mr. Chief Justice Taney, in

>en., 272. . Aldridge v. Williams.” McGarrahon
p United States v. Union v. Maxwell, 28 Cal., 75; Leese v.
racyic otto, 79. Clark, 20 Cal., 425; Forest v. For-

Vol . ni.—1 1
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Aldridge et al. v. Williams.

This  case was brought up by writ of error, from the Circuit 
Court of the United States for the District of Maryland, and 
involved the construction of the act of Congress of March 2d, 
1833, commonly Called the Compromise Act. Williams was 
the collector of the port of Baltimore, and the plaintiffs in 
error were importing merchants, who sued to recover duties 
paid under protest.

The title of the act was “ An act to modify the act of the 
Vth of July, 1832, and all other acts imposing duties on 
imports.”

The 1st section provided that from and after the 31st of 
December, 1833, in all cases where duties shall exceed twenty 
per centum on the value thereof, one-tenth part of such excess 

shall be deducted; from and after the 31st of Decem- 
-* ber, 1835, another tenth part; from *and after the 31st 

of December, 1837, another tenth part; from and after the 
31st of December, 1839, another tenth part; from and after 
the 31st of December, 1841, one-half of the residue of such 
excess shall be deducted; and from and after the 30th of June, 
1842, the other half thereof shall be deducted.

The 2d section raised the duty upon certain woolens from 
five to fifty per centum.

The 3d section was as follows:
“That, until the 30th day of June, 1842, the duties imposed 

by existing laws, as modified by this act, shall remain and con-
tinue to be collected. And from and after the day last afore-

est, 10 Barb. (N. Y.), 46; Regina v. (N. S.), 425; Wilkinson v. Leland, 2 
Whittaker, 2 Carr & K.. 636. Pet., 627; The Pauliner v. United

The report of a committee to the States, 7 Cranch, 52; Barnes y. Mobile, 
Legislature held not to be evidence of 19 Ala., 707; People v. Utica Ins Co., 
the will of both houses of the Legisla- 15 Johns. (N. Y.), 358, 380; Horton v. 
ture and of the executive. Tameling Mobile, 43 Ala., 598, 604; Coleman v. 
v. United States Freehold Land, &c. Dobbins, 8 Ind., 156; Southwark Bank 
Jo., 2 Col., 411; see Mastery. Lomax, v. Commonwealth, 26 Pa. St., 446; 
I Myl. & K., 32; Cameron v. Cameron, Rex v. Hodnett, 1 T. R., 96; Greer v. 
Id., 289; Salkeld v. Johnson 2 Com. State, 54 Miss., 378; Henry v. Tilson, 
B., 749, 756; Martin v. Hemming, 24 17 Vt., 479; Sibley v. Smith, 2 Mich., 
L. J. Exch., 3, 5; s. c. 18 Jur., 1002, 486.
1004. “ If a statute is not clearly worded,

But the history and the circumstan- its parliamentary history is ‘ wisely in- 
ces under which the statute is passed admissible’ to explain it.” Reginay. 
will be considered. Hall v. Manches- Hertford College, 3 Q. B. D., 693, 707; 
ter, 39 Cal., 295. Barbot v. Allen, 1 Exch., 609; Rex v.

The intention must be gathered London Dock, 5 Ad. & E., 163.
“ from the language used, comparing Nor will the court, look to am«nd- 
it, when ambiguity exists, with the ments and alterations made in the 
laws upon the same subject, and look- committee. Donegall v. Layard, 8 
ing, when necessary, to the public his- H. L. Cas., 460, 465, 472, 473; Attor- 
tory of the times in which it was ney-General v. Sillem, 2 Hurlst. & C., 
passed.” Burton v. Burton, 26 How. 431, 521.
(N. Y ‘ Pr. 474; s. c. 3 Am. L. Reg.

2 _
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said, all duties upon imports shall be collected in ready money: 
and all credits, now allowed by law, in the payment of duties, 
shall be, and hereby are, abolished ; and such duties shall be 
laid for the purpose of raising such revenue as may be neces-
sary to an economical administration of the government ; and 
from and after the day last aforesaid, the duties required to be 
paid by law on goods, wares, and merchandise, shall be assessed 
upon the value thereof at the port where the same shall be 
entered, under such regulations as may be prescribed by law.’-’

The 4th section exempted certain articles from duty during 
the interval between the 31st of December, 1833, and the 30th 
of June, 1842.

The 5th section exempted certain articles from duty after 
the 30th of J Line, 1842, and concluded as follows : “ And all 
imports on which the first section of this act may operate, and 
all articles now admitted to entry free from duty, or paying a 
less rate of duty than twenty per centum, ad valorem, before 
the said 30th day of June, 1842, from and after that day may 
be admitted to entry, subject to such duty, not exceeding 
twenty per centum, ad valorem, as shall be provided for by 
law.”

The 6th and last section was as follows :
“ That so much of the act of the 14th of July, 1832, or of any 

other act as is inconsistent with this act, shall be, and the same 
is hereby repealed : Provided, That nothing herein contained 
shall be so construed as to prevent the passage, prior or subse-
quent to the said 30th day of June, 1842, of any act or acts, 
from time to time, that may be necessary to detect, prevent, 
or punish evasions of the duties on imports imposed by law, nor 
te prevent the passage of any act prior to the 30th day of June, 
1842, in the contingency either of excess or deficiency of reve-
nue, altering the rates of duties on articles which, by the afore-
said act of 14th of July, 1832, are subject to a less rate of duty 
than twenty per centum, ad valorem, in such manner as not to 
exceed that rate, and so as to adjust the revenue to either of 
the said contingencies.”

The statement of facts agreed upon in the court below was 
as follows :—
1 admitted that, on the 20th August, C*11
1842, the plaintiffs in this cause imported into the port of Balti-
more, from Liverpool, in England, a large quantity of goods, 

. an 1 mefchaildise, and on the same day entered the same 
hL if .^stem-house in the port of Baltimore ; that the follow- 
acter and* value^ g00^8’ 4be^r equality, char-

8
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(Here followed a list of the goods, with their value, amount-
ing to ¿£8254 16s.)

Adjustment.
Value at Baltimore per appraisement - - - $44,346 00
20 per cent.—am’t duties paid collector under protest 8,869 00

Value per invoice, <£ str. 8254 16 0, or - - $36,651 00
20 per cent. ------- 7,330 20

Duty per home valuation - - - - - $ 8,869 20
Per invoice value ------ 7,330 20

$ 1,539 00

“ That, on their entry, the defendant exacted and required 
of the plaintiffs to pay, as and for duties on said goods, the 
sum of eight thousand eight hundred and sixty-nine dollars 
and two cents, which the plaintiffs first refused to pay, but not 
being able to get their goods without paying the same, they 
did pay the same under protest; that the value of the goods, 
by the true invoice cost, adding freight and other charges, 
was thirty-six thousand six hundred and fifty-one dollars, 
($36,651;) that the home valuation in Baltimore, as fixed by 
the appraisers, was forty-four thousand three hundred and 
forty-six dollars, ($44,346;) that the duties upon the invoice 
cost and charges would have been seven thousand three hun-
dred and thirty dollars and twenty cents ($7,330.20).

“It'is further agreed, that the duties, so collected as afore-
said by the defendant, were exacted under, and in pursuance 
of, orders and regulations from the Treasury Department of 
the government of the United States, and with the approba-
tion, and sanction, and direction of the President of the United 
States.

“ And it is also admitted, that the amount exacted as afore-
said by defendant of plaintiffs, and by them paid him as afore-
said, was deposited by the defendant in the Merchants’ Bank 
of Baltimore, to the credit of the Treasurer of the United 
States, on the 29th August, 1842.

“ It is also agreed, that the court may infer, from the facts 
hereinbefore agreed upon, whatever a jury might infer.

“If, upon the foregoing statement of facts, the court shall be 
of opinion that the plaintiffs are entitled to recover the above 
#1 n-i sum of eight thousand eight hundred and sixty-nine dol-

J lars and twenty *cents, ($8,869 20) or any part thereof, 
then judgment to be entered for the plaintiffs, for the amount 

4
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so determined to be due, with interest; if they should be of 
opinion that the plaintiffs are not entitled to recover at all, 
then judgment to be entered for defendant.

“It is further agreed, that this court enter up a judgment 
upon the aforegoing case stated, for the defendant, and that 
the plaintiffs be at liberty to appeal, or prosecute a writ 
of error to the like effect and purport, as if the above facts 
were stated in a bill of exceptions, and judgment rendered 
upon them for the defendant.

“And it is further agreed, that either party shall be at 
liberty, in the Supreme Court, to raise and argue, in that 
court, any points or questions which, it may appear to that 
court, could be raised upon the aforegoing facts.

Reverdy  Johns on , for plaintiffs, 
Z. Collins  Lee , U. S. Attorney.” 

^th November, 1842.

The court below gave judgment for the defendant, and 
a writ of error brought the proceedings up to this court.

R. Johnson, for the plaintiffs in error.
Nelson, attorney-general, for the defendant.

R. Johnson made three points.
1. That when the duties were exacted of the plaintiff 

by the defendant, there was no law imposing any duties upon 
such an importation.

2. That if there was, there was no law authorizing their 
being levied on the home valuation, and that the plaintiff is 
entitled to recover the difference stated in the record of $1539.

3. That if such duties were in whole, or in part, exacted 
without law, the amount may be recovered in an action 
for money had and received, upon the facts of this case.

He said that the judgment below was pro forma, and the 
question raised by the first point was now for the first time 
brought before any court. The amount in all the cases is about 
a million and a half. Before 1842, all duties were levied upon 
foreign valuation. There are two constructions of the Consti-
tution ; one, that under it, there is a power to collect revenue 
tor the sake of the revenue only; the other, for protection. 
Ine act of 1833 was a compromise between these two. Each 
. ass ^as supposed to surrender something. The law was 

e(^ terminate at a certain period, viz., 30th June, 
42, and the question is, what was the condition of the reve-

nue-system after that day. Was there any law to impose 
u les . We say not. From the history of the act and the

5
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act itself, we infer, that it was the intention of its framers to 
leave the subject wholly to Congress after 1842. The former 

n-i attorney-general decided otherwise, and gave two opin-
J ions; but, upon examining them, we do not ’find that 

clearness of conviction which he always had when clearness 
was attainable. He evidently doubted upon the subject. The 
Secretary of the Treasury differed.from him in opinion. The 
Committee of the House of Representatives reported unani-
mously that there was no authority to collect duties at all 
after the 30th of June, 1842. What is the construction of the 
act, taken by itself, apart from its history ? The title is, “ An 
act to modify,” &c., showing an intention to change the entire 
system, and make it just what this law would leave it, as if all 
other acts were specially repealed. The first two sections pro-
vide for the period anterior to June, 1842, without saying 
what shall be done afterwards; the third says, that, until that 
day, other laws, as modified by this act, shall continue in 
force. Congress, therefore, was not content with leaving the 
collection of duties as a matter of inference, but gave an 
explicit direction that they should be collected, showing its 
opinion to be that unless there was an express authority 
granted to the executive power to collect the modified duty, 
that branch of the government would not have it all. The 
remainder of the section applies to a time after June, 1842, 
and says that credits shall be abolished. But upon what is 
the payment to be calculated, or how much is it to be? This 
part of the act is silent. “ Duties shall be laid only sufficient 
for an economical administration of the government. .But 
the amount wanted from year to year can only be determined 
when the year comes, and could not be foreseen in. 1833. 
There is a constant reference in the act to the discretion of 
future Congresses. W^ho was always to decide upon the 
amount which would be consistent with an economical admin-
istration? Not the executive, nor the judiciary, but the 
framers of the law well knew that Congress alone could settle 
the annually recurring question. What might be economy at 
one time, might not at another. The act says “ such duties 
-shall be laid, &c.,” using prospective terms. Again, the 
phrase “ duties required to be paid by law,” implies that 
the law is to be passed thereafter. So, the phrase, “shall.be 
assessed, &c., under such regulations as may be prescribed by 
law.” The object of the law is quite apparent. It was to 
give quiet to the country for nine years, and then the govern-
ment was to go on under an economical administration, the 
amount of expenditure being settled by the then Congress. 
The only mode of assessing the duties then known, was to

6
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take the foreign valuation; but frauds were practised under 
that method, and in order further to protect domestic indus-
try, a home valuation was substituted. But as this would be 
different in the respective cities, the mode of producing 
uniformity was left to. the legislative and not the executive 
power.

The 4th section enlarges the list of free articles.
The 5th provides also for free articles, and then says that 

“all imports, &c., may be admitted at such duty as shall 
be provided for by law.” Why was that clause put in?
The previous part of the *law substitutes cash for L 
credit, and home for foreign valuation. Supposing these to be 
positive enactments, what does the clause in question enact? 
No one knew better than the framers of the law that it 
contained nothing which could be enforced by the judiciary. 
But it was a time when all parties united for great objects; 
and though they knew that it would be idle to attempt 
to trammel and tie up future Congresses, yet they could chalk 
out a broad line, and rely upon the same patriotism which ani-
mated them, for its being followed out. The limit was, that 
only such an amount of revenue should be raised as was nec-
essary for an economical administration of the government, 
and the duties were to be collected “under such regulations as 
may be. prescribed by law.” Could they suppose, when they 
used this language, that the regulations already existed upon 
the statute-book ? In the latter part of this section it is said, 
that importations may be admitted upon such duties not ex-
ceeding twenty per cent, “as may be provided by law.” 
What does the government say? That twenty per cent, must 
be paid, and the discretion as to a lesser amount is gone. The 
result of the argument will be, that the free articles must pay 
twenty per cent, also, because the government says this is the 
duty. If there was any duty at all after June, 1842, the 
executive must deduce his right to collect it from the 5th sec- 
ion, for no preceding section fixes the amount. But the 5th 

section includes more articles than those paying upwards 
° twenty per cenf., and there is no process of reasoning by 
w nch one class can be taken out and the other left. How, 

en, are free articles to get in? The act shows that it was to 
e one by subsequent legislation. But if any articles can be 
onsiaerea as free, by the operation of the act itself, the same 
ea ing will include protected articles, and bring them in free 

tA°' u i Uas shall be provided for by law” ride over 
e w ole section. If the attorney-general supposes that these 

u 2 8 ni.ean su°h regulations as the executive might make: 
er pnor laws, ir. appears to me that he confounds the mode

7



U SUPREME GOURI?.

Aldridge et al. v. Williams.

of assessing the duty with the power to assess it. The opin-
ion of the late attorney-general takes this ground. Suppose 
there was a prior law giving to the Treasury Department the 
power of making regulations for the collection of the tax; this 
only reaches one of the two things that must be done, viz., 
1st, a tax is to be imposed, and, 2d, the mode of collecting it 
is to be pointed out. But a power to carry out the second 
branch of the proposition does not give to the executive an 
authority to name the amount of the tax nor the articles upon 
which it shall be levied. The imposition of a tax is a high 
exercise of legislative power, and Congress could not vest the 
executive with it. The act states twenty per cent, as a maxi-
mum, but, within that, there is a discretion to be exercised by 
Congress. There are three classes of articles recognised in 
the bill; one paying more than twenty per cent, duty, one 
*1 r-, less, and the third entirely free. Are all these to be 

taxed *equally with twenty per cent.? If so, the lan-
guage of the 1st section would have been different from what 
it is.

2. As to the history of the act, derived from the Journal of 
the Senate and Register of Debates.

The 3d section now has the “domestic valuation under 
regulations to be prescribed by law.” It was so in the 
original bill. 9 vol. Reg. Deb. part 1, pages 711—713.

Mr. Dickinson proposed to strike out “by law,” and insert 
“the Secretary of the Treasury, with the approbation of the 
President.” Mr. Clay said, “ leave it to a future Congress to 
legislate on the subject of the amendment.” He “doubted the 
constitutional power to leave it to the executive;” and again, 
“ he would not give them the power, for if they were opposed 
to protection,” &c.

The amendment was rejected by nearly an unanimous vote. 
This court has a right to look at the history of the bill. . In 
the discussion of the power to create a Bank of the United 
States, the history of the country has constantly been referred 
to; and so, with regard to the power of states to make 
insolvent laws. If the executive had the power now con-
tended for, it is because Congress failed to keep it away when, 
it intended so to do. If the ground had been taken during 
the discussion of the bill, which is now assumed on the part 
of the government, would the Senate have acted as they di .

2d point. If we are not entitled to the whole, we are to the. 
diffe ence between the home and foreign valuation. Suppose 
the twenty per cent, duty is to stand; if .Congress were 
regulate the mode of assessment, and there is no law pointing 
out the manner of adopting the home valuation, the invoice

8



JANUARY TERM, 1845. 15

Aldridge et al. v. Williams.

must be the guide.' The Secretary of the Treasury issued two 
different regulations. 1. That the appraisers should ascertain 
the current market value of the articles, and charge twenty 
per cent, upon it. This, of course, included the first cost, 
duty, charges, and profit. All these enter into the cash value, 
and a duty upon the aggregate compelled the importer to pay a 
duty upon the very duty itself. 2. The Secretary directed 
that the amount of duty should be deducted from the aggre-
gate, and twenty per cent, charged upon the residue. This 
plan might or might not have been just to the government. 
The Secretary seems to have found so much difficulty in sup-
plying the want of legislation, that this court can scarcely 
feel itself warranted in saying that legislation existed.

3d point. It is contended by the other side, that, even 
allowing that this money was improperly exacted, an action 
for money had and received will not lie against the collector. 
The record says that the plaintiffs could not get their goods 
without paying, and did accordingly pay, under a protest. 
This protest was notice to the collector not to pay over to the 
Treasury. That he was bound to pay over, begs the whole 
question; because, if the government had no right to exact it, 
the collector was only an ordinary agent, and bound by the 
same rules. The suit was brought on the day after the i-*-, 
money *was paid over, and this circumstance is thought 1 
by the opposite counsel to make a difference, and to free the 
collector from responsibility. But if the pendency of a suit 
would protect the collector, the existence of a notice would do 
the same thing. An action for “ money had and received ” is 
the proper one in all cases like this. If the other side are 
right, all that the collector has to do is to pay over the money 
immediately to the Treasury, and we must then fight it 
out with the government. But this is not the intention of the 

r 6 moment that the collector received our money, our 
right of action commenced, and nothing that he can do can 
divest us of the right which has accrued.

Nelson, . attorney-general, for defendant, made the two fol-
lowing points:
x-the amount of duties as aforesaid, paid by the plain-
ly e™r’ uPon the goods, wares, and merchandise imported 
bv ^le ,Port °f Baltimore, was properly demanded
th» Ori ofendant in error, under the provisions of the act of 
the 14th f arcb’ 1833, entitled “ An act to modify the act of 
anri aii one thousand eight hundred and thirty-two,

“ts imposing duties on imports.”
a even assuming the same to have been demanded

9
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without authority of law, the action for money had and re-
ceived, instituted by the plaintiffs against the defendant in 
error in the court below, was not maintainable.

The first proposition involves two inquiries:
1st. Whether any duties were collectable under the act of 

the 2d of March, 1833?
2d. If so collectable, by what rule were they to be ascer-

tained and assessed?
1st. It is admitted that prior to the act of March, 1833, the 

goods in question were subject to a duty of more than twenty 
per cent., by virtue of the act of 14th July, 1832, to be as-
sessed according to the rules prescribed by that act. The 
question then is, how far have the provisions of the act of 
1832 been changed by that of 1833 ? All are familiar with 
the nature and cause of the Compromise Act. It bears upon 
its face marks of a friendly spirit between the advocates of 
two very different classes of opinions. As a statute, it is sin-
gularly constructed. It states political propositions, promises 
money, prohibits money, but enacts few things. But the only 
question before us is, to what extent has it changed the law of 
1832? It consists of six sections, the 2d and 4th of which 
are not material to the present inquiry.

The 1st section carries out the purpose indicated in the pre-
amble, and provides that from and after the 30th of June, 
1842, a duty of twenty per cent, is to be collected upon all 
*171 goods imported into the United States, and embraced 

] within its terms. It deals only with the *excess above 
twenty per cent., and provides for its gradual diminution ; but 
the duty, then existing, of twenty per cent., is no where re-
pealed. Reducing it to twenty is not repealing the twenty. 
The section is therefore equivalent to a fresh and positive 
enactment that a duty of twenty per cent, should be collected 
after June, 1842. But it is thought that this effect of the 1st 
section is controlled by the subsequent sections. Let us ex-
amine them seriatim.

The 3d contains five distinct propositions, viz.: .
1. That until the 30th day of June, 1842, the duties im-

posed by the 1st section shall remain and continue to be col- 
lectcd« "2. That all duties thereafter shall be collected in ready 
money, and all credits abolished. . .
. 3. That all duties shall be laid for the purpose of raising 
revenue necessary to an economical administration ot the 
government.

4. That a home valuation shall be adopted.
10
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5. That the regulations for the assessment shall be provided 
by law.

It is said that the first of these propositions limits the dura-
tion of the act to 30th June, 1842, and then repeals it. But 
it is merely declaratory of the existing law, and provides that 
the mode and manner of collecting the duties should continue 
the same until June, 1842, when a new mode and manner of 
collection was to be pursued. It does not repeal the 1st sec-
tion either expressly or by implication; because, if such had 
been the intention of the legislature, the expressions used 
would have been co-extensive with those of the 1st section; 
and the language of the 1st section provides for the state of 
things after June, 1842, whereas that of the clause which is 
said to repeal it, stops short at that day. Besides, the pro-
vision is merely affirmative in regard to the act of 1832, which 
was in its terms a perpetual act. An affirmative provision 
never repeals, where a permanent law is re-enacted for a time. 
T. Raym. 397.

2d proposition. This clause is operative by the mere force 
of its terms—proprio vigore. It establishes the system of 
cash, and abolishes credit duties, but the duties upon which it 
is to operate are those provided for in the 1st and 2d sections. 
It does not profess to change them in amount, but merely the 
mode in which they shall be paid; and can be read in connec-
tion with the 1st section so as to be perfectly consistent with 
it, except that it repeals the credit system.

3d proposition. This is a mere declaration or promise of 
what should be done by future legislatures—of itself inopera- 
“ve- varies no duty; abolishes none; establishes none. It 
therefore leaves the 1st section in full operation.

4th proposition. This establishes a principle and enacts a 
aw, viz.: that the duty shall be calculated on the value of the 

goods at the place of importation, after 30th of June, 1842.
s effect is to repeal the mode of ascertainment provided in 

he act of 1832. It was a strong provision for the pro- r *-. q  
tection of home industry, and jeoparded *the bill. But L ld 

oes it repeal the 1st section ? Or does it not rather recognize 
Th ^^^oood existence of the duties laid in that section? 
Hi 6 S are be C0Uected in cash. What duties? Not 

ose thereafter to belaid, but those then imposed.
bn Proposition. This points to the mode. in which such 
“ be established, by directing that the
thp^U a^ons skall be prescribed by law.” It is said that 
nowp Xlsfenc? bf these regulations is a pre-requisite to the 
th« 1 W . Assuming this to be bo , what would be

cga effect. Only to leave the duties to be ascertained
11



18 SUPREME COURT.

Aldridge et al. v. Williams.

as they were by the act of 1832. If this clause should be-
come inoperative by legislative omission, it cannot repeal the 
other provisions of the act. This will be considered more 
particularly hereafter. The result is, that the third section of 
the act, when analyzed into its five propositions, modified the 
act of 1832 in but two particulars, viz.: by introducing cash 
duties and a home valuation.

The 4th section, as has already been stated, can have no 
bearing upon the question, as it is temporary in its character.

Let us proceed to the 5th section of the act. Does it repeal 
the 1st section ? It provides only that Congress may reduce 
the whole duties below twenty per cent., in case there should 
be a redundancy of money in the treasury, or raise them to 
twenty upon free articles, in case there should be a deficiency. 
How is this inconsistent with the 1st section ? It made no 
change in it, but only reserves a power which existed without 
such reservation. We must harmonize these sections, if pos-
sible. The rule which requires us to do so is so well known 
that it is useless to cite authorities in support of it. A reser-
vation of power to legislate is not legislation. It would be 
extraordinary that in a case of mutual concession, all duties 
should be repealed, and the manufacturing interest left with-
out any protection at all.

The 6th section provides “ that so much of the act of 1832, 
or of any other act, as is inconsistent with this act, is hereby 
repealed.”

The rate of duties differing from the act of 1833; the credit 
on duties; the duties on articles made free by the act of 1833, 
are inconsistent with this act, and necessarily repealed by it 
But the provisions of the act which merely contemplate future 
legislation, and yet enact nothing in themselves, such as that 
“duties shall be laid for the purpose of raising necessary rev-
enue only; ” that goods paying less than twenty per cent, ad 
valorem, may be admitted at such duty, not exceeding twenty 
per cent., as may be provided by law; ” that “ the duties shall 
be assessed upon the value thereof at the port of„entry, undor 
such regulations as may be prescribed by law,” (under the 
assumption before stated,) are inconsistent with no previously 
existing law.

A promise to pass a law to change the rate of duty, is not 
inconsistent with an existing law,- so as to repeal it before the 

promise is executed. The future legislation oontem- 
plated has not been had; *the only thing done is by 

the act of the 11th of September, 1841, which provided that 
all articles imported after the 30th of September, 1841, which

12
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paid less than twenty per cent, or came free, should be subject 
to a ditty of twenty per cent., with certain exceptions.

Let us now return to the consideration of the fourth propo-
sition of the 3d section, respecting the home valuation, and 
inquire whether the power to collect duties upon it did not 
exist under the acts of 1832 and 1833, notwithstanding the 
omission of Congress to legislate as to regulations.

Omitting the qualification of the clause, was it not suscepti-
ble of execution under the act of 1832 ?

1. The 7th section of the act of 1832 contains a principle 
which is as applicable to home as to foreign valuation. It 
directs the actual value to be appraised by the collector, and 
provides for duties then or thereafter imposed. Value is what 
a thing is worth in the market, and the law that provides for 
ascertaining it by the judgment of appraisers in one place, 
lays down a principle by which it may be ascertained every-
where.

2. By the 15th section a rule of ascertainment is prescribed 
by adding insurance.

3. But supposing these sections insufficient, still the 9th 
section of the act vests the Secretary of the Treasury, under 
the direction of the President, with power to prescribe regula-
tions, &c. Doc. 261, pp. 6, 7; Executive Doc., 27th Cong., 2d 
sess., vol. 5, opinion of Mr. Legare.
. But suppose that regulations by Congress were necessary, 
instead of being made by the Secretary. They would only be 
directory to govern the officers of the customs. The principle 
is established by the law. Regulations are not wanted to set-
tle the rights of merchants or the amount of the tax, for the 
amount is fixed at twenty per cent., and this court decided in 
Wood s case that merchants must pay the amount of duty 
whether the custom-house officers acted rightly or not. The 
record admits that twenty per cent, was fairly paid on a home 
va uation. A duty thus imposed by the law becomes a per-
sonal debt. 13 Pet., 493. The government could recover the 
amount although the officers gave up the goods without any 
it  n n money thus properly paid cannot be recovered back. 1 1. K., 286.

J1 ? Feen said that the statute in question may be 
। by extrinsic parol evidence of the meaning of the 
^^ature which passed it. Now I hold, 1st, That you can- 

an a°f’ beyond the terms of the act 
and the particular historical circumstances out of which 

i Fhat if you can, the evidence which has 
been invoked proves nothing.

s to the first proposition, see Dwarris on Statutes, 48.; 15
13
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Johns. (N. Y.), 380, 395; 2 Pet,, 662; 1 Kent Com., 461; 
Opinions of Attorneys-General, Mr. Wirt’s opinion, 

. 444, 445.
*If every member of the legislature had preferred that the 

regulations under the act of 1832 should not have been sanc-
tioned by that of 1833, it would not have been effective to re-
peal the act of 1832, unless they had expressed their wish in a 
legislative form. But 2d, what does the debate prove? Mr. 
Dickinson’s proposition was to strike out the paragraph res-
pecting a future law and insert an adoption of that of 
1832. Upon what principle was it rejected ? Merely because 
Congress intended to reserve the power instead of giving it 
to the executive. Even supposing that you knew the mean-
ing of the Senate, would it follow that the House of Representa-
tives understood the law so ? At page 715, Mr. Robbins pro-
posed an amendment, that if Congress shov id omit to make a 
regulation, the law should cease; and this was rejected. Mr. 
Wilkins, in his speech, said that the law’ was not to be 
expounded by the declaration of any senator.

But suppose I am wrong in all this, still I say that the col-
lector is not personally responsible. I concede that if an agent 
exacts money illegally, and has notice, he is liable. But there 
is a distinction between voluntary and involuntary payments. 
10 Pet., 137; 13 Id., 267. These cases were before the act 
of 1839, and under them Mr. Hoyt claimed a right to retain 
money in his hands to meet protests. The act of 3d March, 
1839, was passed to prevent this practice, and was founded 
upon Mr. Grundy’s opinion, reported in Opinions of Attorney- 
General, p. 1287. This act says that moneys paid to collect-
ors shall not be held by them, but shall be placed to the credit 
of the treasurer of the United States. It contains two 
provisions.

1. That the collector shall pay over to the treasurer.
2. It creates a remedy for the party by authorizing the Sec-

retary of the Treasury to draw his warrant upon the treasurer 
for the amount to be refunded. How can an importer, since 
this act, bring a personal action against the collector? This 
action of assumpsit is founded on an implied promise. But 
will the law imply a promise in the face of the act of 1839, 
which directs all moneys, whether received properly or improp-
erly by the collector, to be paid immediately over to the treas-
urer? The case in 10 Pet., 154, sanctioned the collectors 
retaining money if it is paid under a protest, but this was before 
the act of 1839. If he had given a bond not to pay it over, 
the bond would have been void. If then he cannot retain the

14
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money without violating the laws, how can a promise to 
retain it be implied ?

If an agent, acting in the execution of a duty, endorses a 
bill, he is not personally liable. 5 Price, 564. Nor will a suit 
lie against an agent who pays over. 4 Cow. (N. Y.), 456.

And a case in Wheaton carries the doctrine further still, 
that an officer of government is not personally responsible for 
torts. 3 Wheat., 246.

* Johnson^ in reply and conclusion.
Let us consider in the first place the point just raised, viz., 

that we cannot recover because the collector has paid the 
money over to the government. We say,

1. That there is no such general principle.
2. That the act of 1839 did not establish it.
3. That if it did, the act would be unconstitutional and void.
1. The original cases establish that where payment has been 

made to an agent, who has paid it over without notice, the 
agent is not responsible. But if there be notice, he is. 10 
Pet., 154; 13 Id., 267; 3 Wheat., 246; 4 Cow. (N. Y.), 456 
—458; 9 Johns. (N. Y.), 201.

2. It is said, however, that the act of 1839 has changed the 
law in this respect. It is probable that collectors sometimes 
retained too much, and if so, the act was right. But it only 
makes a rule between the government and its officer, without 
interfering with the rights of the merchant. The 2d section 
says, “ paid under protest against the rate of duty,” but does 
not include cases in which it is alleged that there is no duty at 
all. If the argument on the other side be correct, there can 
be no suit at all against any collector, and the President has 
h y to instruct him to seize upon any man’s goods that he

3. .Would such a law be constitutional ?
It is unnecessary to enlarge upon the doctrines, that the gov-

ernment has only limited powers, and that its fundamental 
principle is, the sacredness of private property, which is not 
1«qq  ^a^en without law. The true construction of the act of 

must be, that the Secretary of the Treasury is to draw 
is warrant for whatever amount may be recovered against the

°r’ aU<^ ^at he is vested with discretionary power 
e er to refund or not. It would not be justice to turn a 

?^er *or repress to the very government which has ^jured him. &
l)ursue the argument,

o Were we bound to pay any thing at all?
so how much, on the home or foreign valuation ?

15
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The first point turns on the act of March, 1833, which it is 
desirable to construe by its own terms only, but if this is diffi-
cult, we have a right to resort to its history. The 1st section 
provides for reductions until June, 1842. After that time, was 
there any law for the collection of duties? We say not. Up 
to that day there can be no doubt of the existence of a duty, 
or that it was levied on the foreign valuation. It is true, that 
if the law had stopped there, the duty would have continued. 
But that is not all the law. It intended to provide also for a 
time subsequent to June, 1842, in some particulars, as for 
example, payment in ready money and a home valuation. 
*n?-i The 3d section says, that until June, 1842, the duties

J shall remain *and be collected. If they could already 
be collected by existing laws, these words aré superfluous. It 
must be read as if the words “ and no longer ” were inserted. 
After June, 1842, the act says, that only such an amount of 
revenue shall be raised as is necessary for an economical 
administration of the government. Was this a twenty per 
cent, duty? Who can tell? It was impossible to say, nine 
years in advance, what sum would be necessary. It was to be 
collected, too, in a different mode: a home valuation was intro-
duced for the first time. The act of 1832 directed appraisers 
to ascertain the foreign valuation. It is said by the other side, 
that it is easy to add charges, &c., and then you ascertain the 
home valuation. But this is not so, because the value at home 
fluctuates from a variety of causes. There is a great difficulty 
in carrying out this principle of home valuation, because the 
Constitution requires duties to be uniform in all the ports. 
This very subject was the great objection to the Compromise 
Act. Ought it to have been left to the executive? It is said, 
that the act of 1832 had so referred it. But not so. That 
act only authorized the executive to guard against fraud. 
Knowing the difficulty of executing the duty, Congress would 
not have so left it. There is little or no difference between 
giving the executive power to impose a tax, and power to 
direct the mode of levying it. In fact, the Secretary of the 
Treasury issued three different regulations on the subject. It 
previous laws gave the power to the executive, why, were the 
words inserted, “ under such regulations as may be prescribe 
by law.” Mr. Legaré says, it means, “ may or may not be pre-
scribed ; ” and that “ may ” is not imperative.

The 4th section of the act is said to have no bearing upon 
the present point; but I do not so consider it. It provides tor 
free articles until June, 1842; after that time they fall back 
into their former class. But the section contemplates fresh 
legislation, when it says, that goods shall be admitted on sue 

16



JANUARY TERM, 1845. 22

Aldridge et al. v. Williams.

terms as shall be prescribed by law. Why put this in, unless 
it was thought that there would be no law, unless one were 
passed ? The last part of the 3d section ought to be read as if 
it were part of the 1st. If you put them together the sense is 
clear; and their meaning is, that there is no duty after 1842, 
unless by the passage of another law.

What will you do with the articles enumerated in the 4th 
section ?, After 1842, they must go back to their former class. 
But this would interfere with the basis of the compromise. 
If the other side is right, these articles must be taxed again, 
and, not being included within the 1st section, might be taxed 
more than twenty per. cent. But this was not the meaning. 
The compromise act was more like a treaty of peace than a 
law; but the parties could not see as far as 1842. One thought 
that free trade, and the other, protection, would by that time 
be the settled policy of the country, and therefore both agreed 
in referring the whole matter to future legislation. r*Q3 
They intended *to lay down certain general rules, which L 
they expected to have a commanding influence.

The 5th section was not in the bill when originally reported. 
Why was it put in ? See Mr. Clay’s speech, Reg. Deb., vol. 
9, part 1, p. 463. The original bill provided, that after 1842, 
the duty should be twenty per cent.; but this was stricken 
out, and a clause inserted, that Congress should provide, &c. 
Temporary systems of legislation have often been adopted.

As to “ regulations to be prescribed by law: ”—The debates 
show, that a proposition was distinctly made, by Mr. Dickin-
son, to leave them to the executive, and rejected, because it 
was doubted whether it was a power appropriate to the execu- 
kt ’ The action of the 27th Congress shows its opinion. A 
bill passed with much unanimity to continue duties, but failed 
to become a law in consequence of one controverted point. 
But the message of the President admitted that a law was 

esirable. Taxation should be clearly imposed and only by 
aw, not by the discretion of the executive.

ught the duty to have been levied on a home valuation?— 
ere was no law for this, even if the 1st section continued a 

u y ot twenty per cent. It was to be carried out under regu- 
TL10?8 be Pre?cribed by law, and none were prescribed.

e iriends of protection refused to pass the law, unless a home 
a ua ion were inserted, and they were unwilling to leave the 

j executive, because, if hostile to protection, he 
$15 OOO^68^0^ ^^erence in this small invoice is

Vol ^lu TANEY delivered the opinion of the court.
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This suit comes before the court upon a case stated, and is 
brought here by writ of error from the Circuit Court for the 
district of Maryland.

The case in its material circumstances is this:
On the 20th of August, 1842, the plaintiffs in error imported 

into the port of Baltimore, from Liverpool, certain merchan-
dise particularly set forth in the record, which, at the port of 
Baltimore, was of the value of $44,346, as ascertained by 
appraisement at the custom-house. Upon these goods the 
defendant in error, who was at that time the collector, acting 

' in pursuance of orders and regulations made by the Treasury 
Department under the direction of the President, demanded 
for duties twenty per cent, upon the value so ascertained; 
which amount was paid by the plaintiffs in error under protest; 
and this action instituted against the collector for the purpose 
of recovering back the money. There are some other circum-
stances mentioned in the case stated, but in the view which 
the court takes of the subject it is unnecessary to recapitulate 
them. The judgment of the Circuit Court was in favor of the 
defendant.

The great question intended to be tried is, whether, under 
*941 the act <>f Congress of March 2, 1833, the government

-> was authorized to *collect any duties upon goods im-
ported after the 30th of June, 1842, without the aid of further 
legislation by Congress ?

In expounding this law, the judgment of the court cannot, 
in any degree, be influenced by the construction placed upon 
it by individual members of Congress in the debate which 
took place on its passage, nor by the motives or reasons 
assigned by them for supporting or opposing amendments that 
were offered. The law as it passed is the will of the majority 
of both houses, and the only mode in which that will, is 
spoken is in the act itself; and we must gather their intention 
from the language there used, comparing it, when any ambi-
guity exists, with the laws upon the same subject, and. looking, 
if necessary, to the public history of the times in which it was 
P The act in question is certainly not free from difficulty, 
and this difficulty arises from its peculiar character. It is 
commonly called the Compromise Act; and upon the face ot 
it, it is evident that something was intended beyond the ordi-
nary scope of legislation. Provisions are introduced in rela-
tion to the future action of Congress upon the tariff, which 
can only be accounted for by regarding the act as a compro-
mise of conflicting opinions on that subject, whereby a certain 
scale of duties was fixed upon and established until June ov,

18
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1842, and certain leading principles agreed upon, by which, 
after that time, it was proposed to regulate the action of Con-
gress, and the latter, as well as the former, inserted in the law 
in the forms of legislation. That this was the case is abund-
antly manifested by several clauses in the act, and particularly 
in the 6th and last section, which provides that nothing con-
tained in the act shall be construed to prevent the passage, 
prior or subsequent to the 30th of June, 1842, of laws to pre-
vent and punish evasions of the duties imposed by law, nor to 
prevent the passage of any act prior to the day last men-
tioned, in the contingency of either excess or deficiency of 
the revenue, altering the rates of duties on articles which, 
under the act of July 14, 1832, were subject to a less rate of 
duty than twenty per cent., in such manner as not to exceed 
that rate, and so as to adjust the revenue to either of the 
aforesaid contingencies. Now it is impossible to suppose that 
Congress could have doubted its power to repeal, or modify 
afterwards, the duties imposed by this act, in such manner as 
the public exigencies might require, or its power to pass laws 
to secure the collection of the revenue, and to punish any one 
who might attempt to evade the duties imposed by an act of 
Congress. If there had been nothing in this law out of the 
ordinary course of legislative action, it would hardly have 
been deemed necessary to encumber it with these reservations 
of power, which nobody doubted, and which Congress was 
continually exercising upon every other subject. These pro-
visions strongly mark its peculiar character. And this associ-
ation of positive and imperative enactments, with agreements 
for future action, has perhaps unavoidably occasioned some 
obscurity, and, as to some of the clauses, made it difii- 
cult at *first sight to say whether the language was L 
mandatory, or merely declared the principles by which it was 
proposed that the legislation of Congress should afterwards be 
governed.

Taking this view of its general character and objects, the 
sum ultimately involved in the controversy makes 

* e duty of the court to proceed to a closer and more care- 
u examination of its different provisions. It is evidently 
U-PP ementary to the act of July 14, 1832, and repeals only so 

,c ac^’ an<^ °^er previous acts, as are inconsist-
of iIIqo  duties, therefore, imposed by the act
ornvVi A anZ P^her law, and all the rules and regulations 
aro ; e • collection, remain in full force, unless they 
are inconsistent with the act in question.
of Tn^0^«0 determined then is, whether, after the 30th 

c, 842, the collection of duties imposed by the act of
19
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1832, or by any other law as modified by the act of 1833, is 
inconsistent with the last mentioned act. In other words, 
whether it repeals all previous laws imposing duties after the 
time above mentioned; and if it does not, whether it has 
failed to provide the necessary rules and regulations to enable 
the proper officers to collect them.

The 1st section declares that all duties above twenty per 
cent, ad valorem, imposed by the act of 1832, or any previous 
laws, shall be reduced annually, at the rate therein mentioned, 
until the 31st of December, 1841; and that, after that time, 
the one-half of the excess above twenty per cent, shall be 
deducted ; and from and after the 30th of June, 1842, the 
other half shall be deducted. Here the section stops ; and so 
far, therefore, from repealing the whole duties, it by necessary 
implication continues a duty of twenty per cent, after the 
30th of June, 1842; for the direction to deduct the excess 
above that sum presupposes that a duty to that amount is 
imposed and to be collected. The language used is equiva-
lent to a positive enactment, that from and after the 30th of 
June, 1842, the goods therein mentioned shall be charged with 
that duty. *

The 2d section is to the same effect. For after modifying 
the duties imposed by the act of 1832, in regard to the arti-
cles mentioned in that section, it declares that these duties shall 
be liable to the same deductions as are prescribed in the 1st 
section—that is to say, the excess over twenty per cent, 
remaining on the 30th of June, 1842, is to be deducted; and 
consequently very clearly implying that twenty per cent, is to 
be charged and collected after that period.

The 3d section provides that the duties imposed by existing 
laws, as modified by that act, shall remain and continue to be 
collected until the 30th of June, 1842; that after that time all 
duties shall be collected in ready money; and that such duties 
shall be laid as are necessary to an economical administration 
of the government, and shall be assessed upon the value of 
the goods at the port where they are entered, “ under such 
regulations as may be prescribed by law.”

The latter words of this section relate merely to the 
regulations *by which the duties were to be collected 

after the time specified, and that part of the controvei sy wi 
be hereafter considered. The points to which our attention 
is now directed is, whether, under this and the preceding acts 
of Congress, any duties continue to be imposed; in other words, 
whether they were not all repealed by this act after the tu 
of June, 1842. Certainly the provision that they shall be paid 
in cash, and assessed upon the home valuation, is no repeal.
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Can the provision, that such duties should be laid, after the 
time above mentioned, as were necessary to an economical 
administration of the government, be construed to repeal all 
the duties existing at that time? We think not. The court 
are not authorized to decide upon the amount of revenue 
necessary to an economical administration of the government. 
It is a question for the legislature. And the provision in this 
clause of the section addresses itself to future legislative 
bodies, and not to the tribunals and officers whose duty it is 
to carry into execution the laws of Congress. And we should 
hardly be justified, by any rule for the judicial interpretation 
of statutes, in pronouncing terms like these to be an implied 
repeal of all duties after the time specified, when that con-
struction would make the law inconsistent with itself, by 
repealing, in the 3d section, the duties it had continued in 
force in the 1st and 2d. On the contrary, the true judicial 
inference would rather seem to be, that it was supposed, at 
the time of the passage of the act, that the modified duties 
remaining imposed on the 30th of June, 1842, might produce 
the proper amount of revenue to be levied with a view to the 
economical administration of the government; but leaving it 
to Congress, when the time arrived, to alter and modify them 
in the manner and for the purposes specified in this act.

The 4th section merely provides that certain enumerated 
articles shall be admitted to entry free from duty from Decem-
ber 31st, 1833, until the 30th of June, 1842, and therefore 
contains nothing that can influence the decision of rhe court.

The 5th section declares certain articles free after the 30th 
fl iHe’ 1842, and then provides, that all imports on which 
the 1st section operates, and all articles, which were at the 
ime of the passage of the law admitted to entry free from 
uty, or paying a less rate of duty than twenty per cent, ad 

va orem, before the 30th day of June, 1842, may be admitted 
° n ^^ject such duty, not exceeding twenty per cent, 

as snail be provided for by law; and this section, as well as 
1e. hu-d, has been much relied on in opposition to the duty 
th^^/i r t . government. But is it not like the clause in
mm ’ • whi°h we have already spoken, the language of 
l Promise and agreement, and addressed to those who should 
than upon to legislate on the subject, rather
trv? 6 administrative tribunals and officers of the coun- 
pnniin, Jeserves to Congress the right to reduce the duties 

^le 8ection below twenty per cent.; to 
whmh war kSi On ^ree Mieles, and to *raise duties r*97 
Yet nnk \e kel°w twenty per cent, up to that amount. I-

0 y could have supposed that Congress would not 
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have the power to do all this, if it thought proper to exercise 
it, without any reservation of this description. The clause 
obviously was not introduced to reserve power, but with a 
view to the manner in which It should afterwards be exercised. 
As a mere question of power, Congress Undoubtedly had 
authority, after the 80th June, 1842, as well as before, to 
impose any duties it saw fit upon the articles referred to, or 
upon any other imports. And it cannot be supposed that the 
Congress of 1833 intended to restrict, by force of law, the 
rights of a future Congress. Yet if we lose sight of the com-
promise character of the act, and treat it as an ordinary act of 
legislation, we should be bound to say, from the language 
used, that the Congress of 1833 supposed that the modifica-
tions of the revenue made by them could not be altered by a 
subsequent legislature, unless the right to do so was expressly 
reserved. No one would think of placing such a construc-
tion upon the section in question; and the difficulty is removed 
when we look at it in what we doubt not is its true light, and 
regard it as a compromise of conflicting opinions, which it was 
believed would be afterwards respected, when it had thus been 
solemnly set forth in a law. In this view of the subject, it is 
not repugnant to the 1st and 2d sections, and leaves the duties 
retained by them in full force after the 30th of June, 1842, 
until they should be altered by subsequent legislation.

The 6th and last section, the contents of which have been 
already stated, still more clearly marks the character of the 
act; and upon a view of the whole law, the court are of 
opinion that the duties which were in force on the first of 
July, 1842, continued in force, until they were afterwards 
changed by act of Congress.

This brings us to the remaining inquiry, whether, alter the 
30th of June, 1842, there were any regulations in force, by 
which the officers of the revenue were authorized to collect 
the duties which had not been repealed by the act of 1833, 
and this question may be disposed of in a few words, as it 
rests altogether upon the 3d section, the material par s o 
which have been already stated. .

Before the passage of the act of 1833, there was certainly 
regulations prescribed by law, abundantly sufficient tor e 
collection of the revenue. The clause at the close of the 3d 
section, which directs that after the time so often referred to, 
the duties shall be assessed upon the value at the port wneie 
the goods are entered, “under such regulations as may be pie- 
scribed by law,” can scarcely be considered as an impue 
repeal of all previous regulations; for it does not confine t 
regulations spoken of to such as might afterwards be enacted, 
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but uses the ordinary legislative language appropriate to the 
subject, which naturally and evidently embraces all regula-
tions lawfully existing at the time the home duties went into 
operation, whether made before or afterwards. They r*no 
can, by *no just rule of construction, be held to repeal L 
pre-existing ones, nor to require any new legislation upon the 
subject, unless it should turn out that those already in force 
were insufficient for the purpose.

But it has been urged that this clause, taken in connection 
with the new rule of home valuation, then for the first time 
established, and to which they refer, shows that new regula-
tions were contemplated, inasmuch as the existing legislation 
upon that subject had been directed altogether to the value at 
the place of export. This argument would undoubtedly be 
entitled to great weight, if the subsisting rules and regula-
tions could not be applied to this new mode of assessing the 
duties. But if the regulations already in force were applica-
ble to this new state of things, there is no reason for con-
cluding that there was any intention to repeal them, even 
although it should appear that they had been framed with a 
view to the foreign value, and should be found more difficult 
of execution, and less satisfactory in the result, when applied 
to the value at the port of entry.

Ihe most important regulations in relation to this part of 
the case are contained in the 7th, 8th and 9th sections of the 
act of July 14th, 1832. It is true, that these regulations 
point to the value of the goods at the place of export; and 
many of the powers particularly conferred on the appraisers 
would not assist them in ascertaining the value at the place of 
import, and could not be used for that purpose. But the sub-
stantial and manifest object of these regulations is to enable 
the proper officers to determine the amount, upon which the 
rate of impost fixed by law is chargeable; and if the place, 
with reference to which the valuation is to be made, is 
c anged, it does not by any means follow, that the powers 

e oie given to the officers, and the duties imposed upon 
f iem, are not still to be exercised and performed so far as they 
are applicable to the new state of things. The object and 
in en ion of the valuation is still the same. It is to execute 

e aw, and to assess and collect the duty prescribed. Thus, 
or example, the 7th section of the act of 1832 declares, 
™ong other things, that it shall be the duty of the appraisers,

° ?ve£y person acting as such, by all reasonable ways or 
t ns x Power, to ascertain, estimate, and appraise the 
p rj11 vaJue of the goods, at the time purchased and

p ace from which they were imported. The place of valu- 
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ation is afterwards changed by the act of 1833, and the duty 
imposed according to the value at the home port. It would be 
a most unreasonable interpretation of the law, to say, that the 
appraisers must still go through the ceremony of estimating 
the value at the foreign port; or, that the mere change of 
place repealed the authority to value at all. In both cases the 
only object of the appraisement is to ascertain the sum upon 
which the duty is to be calculated; and the value of the 

goods at the foreign port, or at the home port, is of no
J importance to the public except in *so far as it fixes 

the sum upon which the collector is to levy the rate of duty 
directed by law.

The 9th section makes it the duty of the Secretary of the 
Treasury, under the direction of the President, from time to 
time to establish such rules and regulations, not inconsistent 
with the laws of the United States, as the President shall 
think proper, to secure a just, faithful, and impartial appraisal 
of all goods, wares, and merchandises, as aforesaid imported 
into the United States, and just and proper entries of such 
actual value thereof, and of the square yards, parcels, or other 
quantities, as the case may require, and of such actual value 
of every of them; and it is made the duty of the Secretary of 
the Treasury to report all such rules and regulations, with the 
reasons therefor, to the next session of Congress. It is very 
clear that any regulations within the authority thus given, are 
regulations prescribed by law. And although this section, as 
well as the others before mentioned, undoubtedly contemplated 
the value at the foreign port, yet when the valuation is trans-
ferred to a home port, it was still the duty of the Secretary of 
the Treasury to frame rules and regulations to ascertain the 
value upon which the law directed that the duty should be 
assessed. For this is the only object of the appraisement, 
and the only purpose for which rules and regulations are to 
be framed.

Indeed, when it is evident that under the act of 1833 cer-
tain duties, as therein modified, were continued after the 30th 
of June, 1842, it would scarcely consist with judicial duty, to 
give an over-technical construction to doubtful words, which 
would make the legislature inconsistent with itself, by im-
posing a duty on goods imported, and at the same time repeal-
ing all laws by which that duty could be collected. For it 
cannot be supposed that Congress, in one and the same law, 
could so have intended; and such an intention ought not to 
be implied, unless it was apparent from unequivocal language. 
We think that there are no words in the act of 1833, from 
which such a design can fairly be inferred.
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It appears from the case stated, that the goods in question 
were subject to a duty of twenty per cent, under the 1st sec-
tion of the last mentioned act; and that the duties in this 
case were assessed accordingly upon the value of the goods at 
the port at which they entered, as ascertained and appraised 
under the rules and regulations established by the Secretary 
of the Treasury under the direction of the President. In the 
opinion of the court, they were lawfully assessed and col-
lected, and the judgment of the Circuit Court is therefore 
affirmed.

We forbear to express an opinion upon the construction of 
the act of 1839, which was argued in this case, because it is 
understood that other cases are standing for argument, in 
which that question alone is involved; and it is proper to give 
the parties an opportunity of being heard before the point is 
decided.

*Mr. Justice McLEAN. t*8®
The decision of this case turns upon the construction of the 

act of 1833, and as I differ from the opinion of a majority of 
the judges, I will state, in a few words, my views upon the 
subject.

The 1st section of the act provides, that ten per cent, on 
the existing duties shall be deducted annually, until the duties 
shall be reduced to twenty per cent.
.. Jhe $d secti°n declares, “that until the 30th day of June, 
1842, the duties imposed by existing laws, as modified by this 
act, shall remain and continue to be collected. And from and 
a ter the day last aforesaid, all duties upon imports shall be 
collected in ready money; and all credits now allowed by law, 
in ne payment of duties, shall be, and are hereby abolished; 
ana such duties shall be laid, for the purpose of raising such 
revenue as may be necessary to an economical administration 
A / ^.overnmanf 5 and from and after the day last aforesaid, 
mo ]U re(luired to be paid by law on goods, wares, and

Ac ^- 6, shall be assessed upon the value thereof, at the 
P where the same shall be entered, under such regulations 
as may be provided by law.”
one ^Th°^i sec^°ps can scarcely be misapprehended by any 

f , seotion reduces existing duties, in a time and 
vidp« to twenty per cent. And the 3d section pro-
bv pyw F Until $Oth of June, 1842, the duties imposed 
tinup tn^ iays, as modified by that act, shall remain and con- • 
after tho e,c°iiected. Now the inference is irresistible, that 
those law& ° a 6 j e\the duties shall not be collected under

8‘ And this is shown conclusively by the 5th sec-
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tion, which provides, that all imports on which the 1st section 
of the act may operate, and all articles then admitted to entry 
free from duty, or paying a less rate of duty than twenty per 
centum ad valorem, before the said 30th day of June, 1842, 
from and after that day, may be admitted to entry subject to 
such duty, not exceeding twenty per centum, ad valorem, as 
shall be provided by law.

Now, these are not terms of compromise, but of enactment. 
After the day specified, the law declares, that the duties shall 
not exceed twenty per cent. This, like all other laws, was 
liable to be repealed, expressly or by implication. But it is 
law, until so repealed. The duties are not to exceed twenty 
per cent., but that does not establish them at twenty per cent.

The 6th section of the act repeals all laws inconsistent with 
it. The twenty per cent, duties, by this act, were to be con-
tinued only to the 30th of July, 1842. After that, by the 
same act, the duties were not to exceed twenty per cent. Here 
is no repugnancy in the law, because the one provision is to 
cease at the same time that the other begins to operate. It is 
impossible that both enactments can be in force at the same 
time. They are inconsistent with each other. The. one pro-
vision fixes a definite amount of duties, the other an indefinite

-i amount. Not to exceed twenty per cent., is not twenty
*per cent. To giVe effect to this provision, further 

legislation was necessary. But, is it the less binding on that 
account? Can it be disregarded on the ground that it was a 
mere matter of compromise? It has the form.and solemnity 
of law, and it shows, that the act imposing duties expired on 
the 30th of July, 1842.

That this was the view of Congress, is manifest from the 
fact, that in due time, they passed an act regulating the duties, 
to take effect from the above date, which did not receive the 
signature of the executive. But this is no reason, why we, by 
construction, should continue in force a law which Congiess 
had repealed. After the above date, such duties were to be 
imposed “as shall be provided by law.” Now, this language 
cannot be mistaken; and it is inconsistent with the idea, a 
the law imposing duties prior to that date, should, litter i , 
continue in force. Such a construction is unwarranted bj e 
3d section and the whole tenor of the act.

It is not for this court to determine, whether Congress, in 
this respect, acted wisely or unwisely; whether their

• was to compromise great and conflicting interests or no , 
what have they declared to be law ? It would be a restriction 
on the legislative power, hitherto unknown, to say, that uon-
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gress cannot repeal a law, unless they substitute another law 
in its place. ,

If the duty law in force prior to the 30th of July, 1842, be 
inconsistent with the provisions of the act under considera-
tion, then the prior law is repealed. And it is no answer to 
this to say, that the prior law, in its modified form, is in force 
by virtue of the act of 1833. The plain and unequivocal 
enactments of that act repudiate such an inference. In its 
modified form, the prior law, by that act, expired in 1842. 
And after that, a new enactment, in my judgment, was essen-
tial, not only to continue duties upon foreign merchandise, but 
also to give effect to all the important provisions of the act of 
1833.

The 3d section, after July, 1842, abolishes all credits for 
duties, and requires them “ to be paid in ready money; ” and 
it further provides, “ that duties shall be laid for the raising of 
such revenue as may be necessary to an economical adminis-
tration of the government; ” and that the duties “ required 
to be paid by law,” “shall be assessed upon the value of the 
goods at the port where the same shall be entered, under such 
regulations as may be prescribed by law.”

Now, every one of these provisions was adopted with refer-
ence to its taking effect from, and after the 30th of July, 1842. 
They all belong to the same class. The credit for duties was 
to be then abolished, and prompt payment required. From 
and after that day, duties were to be laid to meet the expendi-
ture of an economical administration of the government. And 
after that day, “the duties required to be paid by law,” were 
to be assessed on the value of the goods at the port of entry; 
and this assessment is required to be made, “ under such r*«« 
regulations as may be prescribed by law.” *These pro- *- 
visions cannot, by any known rule of construction, be made 
to refer to laws or regulations existing at the time of their 
enactment. They all refer to the future: to future laws, and 
regulations prescribed by those laws.

he existing laws made no provision to carry into effect the 
c anges in the system, introduced by the act of 1833. Apprais-
ers were appointed under former acts, but there was no law or 
regulation as to the home valuation. T his was a most impor- 
an, matter, under the new system. And it is perceived, from 

we explicit provision of the act of 1833. that C.ingress did 
th a  en . 0 ^eave an arrangement of so much importance to 
j e . hwretion of the Secretary of the Treasury or of the Presi- 

“ey declare, that the duties shall be assessed, “under 
tn • ons as may prescribed by law.” This is not 

met by argument. It is matter of law.
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No one can doubt, that laws in relation to duties, not incon-
sistent with the act of 1833, may be considered in giving a 
construction to that act. But I am yet to learn, that such 
laws, by any construction, can suspend or modify the positive 
enactments of the act of 1833. Such a power belongs not to 
the executive nor the judiciary, but to Congress.

James  Barry , Plainti ff  in  error , v . Hamilt on  R.
Gamble .

Under the act of 1815, a New Madrid certificate could be located upon lands 
before they were offered at public sale under a proclamation of the President, 
or even surveyed by the public surveyor.1

The act of 1822 recognized locations of this kind, although they disregarded 
the sectional lines by which the surveys were afterwards made.

Under the acts of 1805, 1806, and 1807, it was necessary to file the evidences 
of an incomplete claim under French or Spanish authority, which bore date 
anterior to the 1st of October, 1800, as well as those which were dated sub-
sequent to that day; and in case of neglect, the bar provided in the acts 
applied to both classes.2

A title resting on a permit to settle and warrant of survey, dated before the 1st 
of October, 1800, without any settlement or survey having been made, was 
an incomplete title and within these acts.

And although the acts of 1824 and 1828 removed the bar as it respected the 
United States, yet, having excepted such lands as had been sold or otherwise 
disposed of by the United States, and saved the rights or title of adverse 
claimants, these acts protected a new Madrid claim which had been located 
whilst the bar continued.8

1 Foll owed . Mills v. Stoddard, 8 448; Cabaune v. Lindell, 12 Mo., 184; 
How., 362. Cit ed . Lessieur v. Price, Gibson v. Chouteau’s heirs, 39 Mo., 
12 How., 75. 536. , , ,

A sale of public lands by the execu- 2 An incomplete claim to land under 
tive of the federal government, before Spanish authority, was admitted in 
the public surveys, is void; but if the evidence for the purpose of showing 
public survey is regularly made, re- that Spain had arrested a title to the 
turned and approved, the sale is valid, premises in controversy, and tor tne 
even though the survey is defective or purpose of laying a predicate, rrom 
erroneous, if such defect does not ren- which it was presumed that the de- 
der the identity of the plot uncertain fendant and those under whom ne 
as to locality or quantity. Rector v. claimed, had been in possession tor 
Gaines, 19 Ark., 70; Ashley v. Rector, twenty-one years, and he there ac- 
20 Ark., 359; Gaines v. Hale, 26 Ark., quired a title by prescription; even 
168; Strother v. Lucas, 12 Pet., 438; though the evidence of title had not 
Steinback v. Moore, 30 Cal., 498; been recorded or dieted.by tne acts 
Trimble v. Smith’s Adm’r, 1 Tex., of Congress of 1805, 1806, and 1307. 
790; Warren v. Shuman, 5 Tex., 441. Doe d. Farmer’s Heirs y.Eslava, 11

For decisiors appertaining to the Ala., 1038; Minturn v. Brow , 
New Madrid district, see Lessieur v. Cal., 644, 667.
Price, 12 Mo., 14. S. C. 12 How., 74; . »ArPim HesBois vBramell, 
State v. Ham, 19 Mo., 592, 606 (simi- 4 How., 458. Cit ed . Hot Springs 
ler statute); Gray v. Givens, 26 Mo., Cases, 2 Otto, 712, 7i<>.
291; Bagnell v. Broderick, 13 Pet.,
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This  case was brought up from the Supreme Court of Mis-
souri, by a writ of error issued, under the 25th section of the 
Judiciary act of 1789.

It was an ejectment brought by Gamble, the defendant in 
error, against Barry, to recover possession of a tract of land in 
St. Louis county, Missouri.

*The question was one of title. Gamble, the plaintiff L 6 
below, claimed under a grant issued to Baptiste Lafleur in 
conformity with the New Madrid act passed in 1815, and 
Barry, under the title of Mackay, which was before the 
Supreme Court of the United States in 1836, and is reported 
in 10 Pet., 340. In the court below the parties entered an 
agreement upon record, in the following words :—“ It is agreed 
that the title of the plaintiff (Gamble) to the land in the 
declaration mentioned, is the title under the patent issued to 
Baptiste Lafleur, or his legal representatives, and that the title 
of the defendant (Barry) is the title under the confirmation to 
the legal representatives of James Mackay; and if it shall be 
adjudged that the patent is a better title than the confirmation, 
then the plaintiff shall recover the land in the declaration 
mentioned; and if the confirmation shall be adjudged the bet-
ter title, then the defendant shall have judgment.”

On the l-3th of September, 1799, Mackay presented the fol-
lowing petition:

“ To Charles Dehault Delassus, lieutenant-colonel attached to 
the first regiment of Louisiana, and commander-in-chief of 
Upper Louisiana.
“James Mackay, commandant at St. Andre, of Missouri, 

restablished at the said village of St. Andre on the bank 
oi the Missouri, but having the intention of establishing a habi- 
ab°a in the neighborhood of Mr. Papin, between St. Louis 

and the river Des Peres, he prays you to grant him, in entire 
property, 800 arpents of land, in superfices, bounded on the 
sou n by land of Mr. Papin and Madame (widow) Chouteau; 
p? i .ea^ by the lands of the common field of Kiercereau, 
I i n 1 t aillon’ and otbers, at the Great Marais; on the 
h FSi jr1?,8 McDaniel; and on the north and northeast by 
in» tk ^r’ Chouteau and the domain of the king. Know-

,^.zeM and fidelity of the suppliant in the service, he 
pes ttns grace of your justice. James  Mackay .

oc. Louis, 13th September, 1799.”
On the next day, the following order was issued.

«w “St. Louis, of Illinois, 14iA Sept., 1799.
surveyor, Don Antonio Soulard, will put the inter-
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ested party in possession of the tract of land which he solicits 
by his memorial; which having done, he shall form a plat, 
delivering it to this party, and a certificate, in order that it 
may serve to obtain the concession and title in form from the 
senior intendent-general of these provinces, to whom, by order 
of his majesty, belongs particularly the distributing and grant-
ing of every class of vacant lands.

“ Charles  Dehault  Delas sus .”

In January, 1800, a grant was made to Chouteau for the 
#04-1 land referred to in the preceding papers. This cir- 

cumstance is commented upon by the Supreme Court 
of the United States in the decision upon Mackay’s case, 10 
Pet., 341.

On the 2d of March, 1805, Congress passed an act “for 
ascertaining and adjusting the titles and claims to land within 
the territory of Orleans and the district of Louisiana, ’ the 
general purport of which was to recognize all existing complete 
grants. It provided for the appointment of three persons who 
should examine, and decide on, all claims submitted to them 
and report the result to the Secretary of the Treasury, who was 
directed to communicate it to Congress. It further provided 
that all papers relating to claims should be delivered to the 
register or recorder, on or before the 1st of March, 1806, for 
the purpose of being recorded, and declared that, with regard 
to incomplete titles, any person who should neglect to deliver 
notice of his claim or to cause the written evidence of it to be 
recorded, should lose his right, and his claim should for ever 
thereafter be barred.

On the 21st of April, 1806, Congress passed an act supple-
mentary to the above, the 3d section of which extended the 
time for filing written evidences of claims to the 1st of Janu-
ary, 1807. It further enacted that “the rights of such per-
sons as should neglect so doing, within the time then limited, 
should be barred, and the evidences of their claims never alter 
admitted as evidence.” ,

Neither the concession or claim of Mackay was presented 1 , 
or filed with the recorder or board of- commissioners, under 
either of these acts. , .

On the 17th of February, 1815, Congress passed an act 
declaring that any person or persons owning lands m tne 
county of New Madrid, in the Missouri territory, with the ex-
tent the said county had on the 10th day of November 1812, 
and whose lands had been materially injured by ea^hqua^ 
should be and they were thereby authorized to locate the like
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quantity of land on any of the public lands cf said territory, 
the sale of which was authorized by law.

On the 30th of November. 1815, a certificate was issued to 
Lafleur, by the United States recorder, Frederick Bates, au-
thorizing him to locate 640 acres on any of the public land of 
the territory of Missouri, the sale of which was authorized 
by law.

On the 7th of July, 1817, Theodore Hunt filed a notice of 
location under said certificate, with the surveyor-general.

In the fall of 1817, (as it appeared upon the trial from the 
deposition of Joseph C. Brown, deputy surveyor of the United 
States,) the district embracing the land in question was sur-
veyed under the authority of the United States, but the sur-
vey was not closed until the spring of 1818. The impression 
of the witness was, that the return of the surveyor was made 
to the general land-office in 1820.

In April, 1818, the survey of Hunt’s location was made by 
the said Brown, who placed it in township No. 45 north, range 
No. 6 and 7 east. It called to begin at the north-east r*oc 
corner of Papin’s *survey, and ran round several courses *- ¿° 
and distances, disregarding the cardinal points, in a square 
form, and calling for the lines of other tracts as boundaries.

On the 26th of April, 1822, Congress passed an act, direct-
ing “that the locations heretofore made of warrants issued 
under the act of the 15th of February, 1815, (the New Madrid 
law,) if made in pursuance of the provisions of that act in other 
respects, sbab be perfected into grants, in like manner as if 
hey had conformed to the sectional or quarter sectional lines 

° k i surveys.” The second section directed that those 
w o located such warrants thereafter should conform to the 
sec lonal and quarter sectional lines of the public surveys, as 
nearly as the quantities would admit.

n the 13th of June, 1823, the President of the United 
a es issued a proclamation, directing the public lands in

T No. 45 north, range No. 6 and 7 east, (amongst 
ei ands,) to be sold on the third Monday of the ensuing 

°PJeiu er. These ranges included the land in controversy.
the »1. • e ^b May, 1824, Congress passed an act “enabling 
g ■ ain]anl'8 .t° lands within the limits of the state of Mis- 

Arkansas to institute proceedings to try 
land« j ^bcir claims.” It allowed any persons claiming 
stanpp«^61" concessions or surveys, under certain circum- 
of Mb« ° a petition to the District Court of the state 
t p . mh court was authorized to give a decree in
the ITnH-eV Jeviewable, if need -be, by the Supreme Court of 

e tates. The 5th section provided that a claim not
3]
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brought before the District Court in two years, or not prose-
cuted to final judgment in three years, should be forever barred 
both at law and in equity. The eleventh section enacted, 
“ that if in any case it should so happen that the lands, tene-
ments, or hereditaments, decreed to any claimant under the 
provisions of this act, shall have been sold by the United 
States, or otherwise disposed of, or if the same shall not have 
been heretofore located, in each and every such case it shall 
and may be lawful for the party interested to enter, after the 
same shall have been offered at public sale, the like quantity 
of lands, in parcels comformable to sectional divisions and 
subdivisions, in any land-office in the state of Missouri,” 
&c., &c.

On the 26th of May, 1826, an act was passed, continuing 
the above act in force for two years.

On the 13th of June, 1827, a patent was issued to Lafleur, 
and his legal representatives, for the land included in the New 
Madrid certificate, location, and survey.

On the 24th of May, 1828, another act of Congress was 
passed, by which the act of 1824 was continued in force, for 
the purpose of filing petitions, until the 26th day of May, 1829, 
and for the purpose of adjudicating upon the claims until the 
26th day of May, 1830.

On the 25th of May, 1829, Isabella Mackay, widow, 
and the children *andheirs of James Mackay, deceased, 

filed their petition in the District Court of Missouri, praying 
for the confirmation of eight hundred arpents of land, refer-
ring to the petition of Mackay, the concession and order, 
above set forth, as the foundation of the claim.

In February, 1830, the' District Court decided against the 
claim.

In January, 1831, the heirs of Mackay filed a petition in the 
Supreme Court of the United States, stating that, by the act 
of 1824, they were allowed a year from the rendition .of the 
decree to appeal from it, that the District Court of Missouri 
was closed on the 26th of May, 1830, and praying to be 
allowed the benefit of an appeal. The prayer was granted, 
and the cause came on for hearing in 1836. The decision 
is reported, as before stated, in 10 Pet., 240, by which the 
decree of the District Court was reversed.

In 1837, Gamble, claiming title under Lafleur, brought an 
ejectment in the Circuit Court of the state of Missouri, or 
the county of St. Louis, against Barry. The venue was 
changed to the county of St. Charles, and afterwards o nc 
county of Lincoln, where it was tried, and on the ¿dot bep- 
tember, 1840, the jury found a verdict for the plaintiff.
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In the mean time, to wit, on the 31st of March, 1840, 
Mackay’s representatives had obtained a patent from the 
United States for the land in controversy.

During the trial of the cause, the plaintiff asked the court 
to give to the jury the following instructions:

“That the title to the premises, in the declaration men-
tioned, under the patent to Baptiste Lafleur, or his legal 
representatives, is a better title in law than the title under 
the confirmation to the legal representatives of James 
Mackay, deceased; and, therefore, the plaintiff in this case is 
entitled, under the agreement of the parties, to recover the 
possession of the land in the declaration mentioned;” which 
instruction was given by the court, and excepted to by the 
counsel of the defendant.

The defendant by his counsel, then asked the court to give 
the following instructions:

“That, inasmuch as the confirmation and patent given 
in evidence by the defendant show the legal estate in the 
premises to be vested in the widow and heirs of Mackay; and, 
inasmuch as the plaintiff has not shown any title under said 
Mackay, or his representatives, the defendant is entitled to a 
verdict; ’ which instructions the court refused to give, and 
the defendant excepted to such refusal.

The case was carried to the Supreme Court of the state of 
Missouri which, in September, 1842, affirmed the judgment 
of the court below; and, to review that opinion, a writ of 
error brought the case before the Supreme Court of the 
United States.

f i6 cau®e was submitted upon printed arguments, by Lawless 
or the plaintiff in error, and Spaulding for the defend- • [-*07 

ant in error. *These arguments occupy nearly fifty L 
pages in print, and the reporter regrets that his limits will not 
permit their insertion, in extenso.

argned that the power of the government of the 
m eel States, after the cemion of Louisiana, was not as great 

v^r ^^^P^te titles to land as that of the King of Spain; 
n although it might be true that the latter possessed the 

P wer 01 recalling the title and granting the land to another 
g°vernnient of the United States was con- 

thp P e. treaty of cession, by the law of nations, and by 
and laws the United States. The question 

the K* i°Q^e. odlcers °f the United States was not whether 
Maol/ng v Spain could have arbitrarily annulled the grant to 

V ay’ $ut whether, at the date of the treaty, it was not v ol . in.—3 J ’ gg
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entitled, under the laws and usages of the Spanish govern 
ment, to be consummated and clothed with the forms of a 
complete title. He then proceeded thus :

“ But it was not merely complete titles that constituted 
property, and proof of property, in land, under the French 
and Spanish government in Louisiana. Those grants and 
orders of survey, made by the lieutenant-governor of Upper 
Louisiana, of which the Supreme Court of Missouri speaks 
with such contempt, constituted property, and imparted a 
right of property, just as much as a complete title could do. 
This has been specifically laid down as law by the Supreme 
Court of the United States. In every case, on appeal from 
the United States District Court of Missouri, under the act of 
1824, in which the decree of that court was reversed, and the 
claim confirmed, the Supreme Court of the United States 
based their confirmation on the ground that such a title 
created property, and, as such, was protected by the treaty. 
In the case of DeLassus v. The United States, and in this very 
case of Mackay's Widow and Heirs v. The United States, Chief 
Justice Marshall, who delivered the opinion of the court, on 
this head is unambiguous and peremptory. ‘In Delassus’ 
case,’ says thé chief justice, ‘the language of the treaty 
excludes every idea of interfering with property—of trans-
ferring lands which had b^en severed from the royal domain.’ 
In Mackay’s case, the chief justice reiterates this doctrine; 
indeed, not only the reasoned opinion of the Supreme Court 

'of the United States in this case, as reported in 9 Pet., treats 
the grant to Mackay as having constituted property, and 
a title to the land described in it at the date of the treaty, but 
the formal decree of the court, as the same is set out on the 
present transcript, exhibits this ground of confirmation. The 
court, on turning to this decree, as spread on the transcript, 
will find these words: ,‘It is further ordered, adjudged, and 
decreed, that the title of the petitioners to the land described 
in this petition to the District Court is valid by the laws and 
treaty aforesaid, and the same is hereby confirmed as therein 
*qo-i described, and that the surveyor of the public lands in

Missouri be, and is hereby, *directed to survey the 
quantity of land claimed in the place described in the petition 
and grant, or concession.’

“It is manifest, from the terms of this formal decree, that 
the Supreme Court of the United States took a very different 
view of the original title of Mackay from that which the 
Supreme Court of Missouri has presented. It is difficult to 
conceive how the Supreme Court of Missouri, with those 
opinions and the decree in favor of Mackay before them, 
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could have attributed to the grant to Mackay such an unsub-
stantial and shadowy character, as not only to be liable to 
be annulled by the order of an absolute king, but by the arbi-
trary fiat of an intendant-general at New Orleans; and it is 
still more difficult to conceive how, with the treaty before 
them, and the decree of the Supreme Court based upon that 
treaty, they could have come to the conclusion that Mackay 
had no property in the land described in his petition and con-
cession at the date of the treaty.

“It is submitted, therefore, that the Supreme Court of 
Missouri, when they treat the grant to Mackay, and his title 
under it to the land which it describes, as a something which 
Congress might, or might not, as it best pleased them, annul 
or acknowledge, do not sufficiently respect the decisions of 
this high court, or do not understand them.

“We have already observed, that whatever might have 
been the power of the Spanish king over the grant to Mackay, 
previous to its being perfected into a complete title at New 
Orleans, the treaty of cession, and transfer of the province of 
Louisiana, for ever protected the grantee from its arbitrary 
exercise, and that no power was imparted to Congress, other 
than that of confirming the grant if the treaty protected it, 
and which power has had its final action.

“ But we must deny, with all due respect to the Supreme 
Court of Missouri, that, previous to the treaty of cession, the 
grant to Mackay, and his right and title to the land described 
in that grant, were so entirely at the mercy of the govern-
ment, be that government Spanish or French, as the opinion 
0 “he Supreme Court would intimate.

The established fact, that Mackay’s grant created a right 
°„ P10Per.ty, repels such a doctrine. It is true, that the King 
o pain was, in a political sense, and as contradistinguished 
rom constitutional sovereigns, an absolute monarch; but it is 

no ess true, that in Spain and her colonies the rights of prop-
er y were religiously respected and protected. The ‘Recopila- 

Partidas ’ under Spain; the custom of Paris, 
be_kmgs of France, were as protective of private 

g s, as English or American law could be, and perhaps 
snrX S°- it is considered, that grants and orders of 
catoH^ 111 ^PPer Louisiana were disposed of and. adjudi- 
ahnnri^1^11 as ProPerty; when the records of that province 
tranqfo n I Prove, that property of this description was sold and 
ah and descended, and became distributable
testama^0’ and Was ^ie subject-matter of last wills and r$QQ 
queX seem to be a necessary *conse- [•89

’ a such property was protected by law, and that the
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title to it was not at the mercy either of the King of Spain or 
the First Consul of France, and still less of the intendant-
general at New Orleans.

“ In every case (and few can be cited) in which land, pre-
viously granted by the authorities of Louisiana, has been con-
ceded to a third person, it will be found, either that the first 
grant was forfeited by the non-performance of a condition, or 
that the land included in it was formally re-united to the royal 
domain. It will be seen, by reference to all the concessions 
and grants, even those which have been consummated by the 
signature of the governor-general previous to 1798, or that of 
the intendant-general and assessor subsequent to that year, 
that, so cautious was the government and careful, in their pro-
tection of private vested rights, there was uniformly a proviso 
or saving clause in each grant, declaring that it should 
prejudice nobody.”

Lawless then argued, that Congress had never intended to 
annul the grant to Mackay; that the 4th section of the act of 
1805, and 5th section of the act of 1807, did not include it, 
because they referred to, and. operated upon, only such grants 
or incomplete titles as bore date subsequent to the 1st of 
October, 1800, whereas the grant to Mackay was in Septem-
ber, 1799. And admitting, for the sake of argument, that it 
was affected by those acts, yet the forfeiture was waived by 
the United States, and his claim placed on a perfect level with 
every other by the acts of 1824, 1826, and 1828.

With regard to the opposing titles, under the New Madrid 
location, Mr. Lawless contended, that it was void, because 
laid upon land which was not “public land,” because it 
belonged to Mackay; or, if it was public land, it was not land 
“ the sale of which had been authorized by law,” and referred 
to the opinions of Mr Wirt and Mr. Butler in the “Opinions 
of the Attorneys-General of the United States,” edited by 
Gilpin, pp. 263, 273, 1199; and then proceeded thus:

We have endeavored to demonstrate, that the very first 
element, the suhject-matter itself, of Lafleur’s location was 
wanting; that the land covered by his location was not public 
land, and never has been since the date of the grant ot i 
to James Mackay, in 1799. .

As to the second requisite, that the location should be made 
on land, the sale of which was authorized by law, the ques-
tion presents itself, by what law? The only law that regu-
lated, at that time, the sale of public land, was the act or Feb-
ruary 15th, 1811, (2 Story’s Laws, p. 1178). ,

By the 10th section of that act, the President of the United 
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States is authorized to direct such of the public lands as shall 
have been surveyed to be offered for sale, with the exception,

1. Of section No. 16 in each township;
2. Of a tract reserved for the support of a seminary of 

learning;
*3. Of all salt springs, lead mines, and lands contiguous f-^^n 
thereto; *-

4. Of all tracts of land, the claim to which has been filed 
in due time, and according to law presented to the recorder, 
for the purpose of being investigated by the commissioners 
appointed for ascertaining the right of persons claiming lands 
in the territory of Louisiana: (by the act of Congress, June 
4th, 1812, styled, under the new organization, the Territory of 
Missouri.)

It must be conceded, that, under this 10th section of the act 
of 1811, the President had no authority to direct that any 
land should be offered for sale, until after the survey thereof.

The object of this inhibition was, manifestly, that the sys-
tem of surveys should be fully established, and the sales and 
entries in the land-offices should conform to the sectional 
divisions and sub-divisions.

It is no less manifest, that another object in thus restricting 
the power of the President was, to ascertain the precise loca-
tion of the salt springs and lead mines in the territory of Mis-
souri, and the quantity of land contiguous thereto, and which, 
for the working of those mines, ought to be reserved from 
public sale.

It is equally clear, that a respect for vested rights, and for 
the treaty of cession, dictated the reservation of lands included 
m claims filed under the requirements of the acts of Congress, 
in the office of the United States recorder.

. Now, it really seems difficult to comprehend on what prin-
ciple a New Madrid locator could treat as land authorized to 

e sold, and as public land, that very land which the Presi- 
°f United States was forbidden so to treat.

i u ^unse^ f°r the plaintiff in error respectfully contends, 
(with all deference to the Supreme Court of Missouri,) that 
■ eJ^eptions and reservations, and conditions as to surveys 
iH , e \ section of the act of 1811, are, and were, very 
goo and wise provisions, and that a location, such as that 
laf 61 f Ptiste Lafleur, being made in total disregard and vio- 

ion oi those enactments, is not an irregularity merely, but 
an absolute nullity.
O1^e fhe Supreme Court of Missouri to cure the
1899 t detects of the location by the operation of the act of 

' as been already commented on, and the fallacy of the
37
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reasoning, it is hoped, established. That act certainly did not 
cure the defect of a location on a salt spring, or a lead mine, 
or a sixteenth section, still less upon private property.

It may be that the act of 1822 was concocted and intended 
to effect such impolitic and iniquitous results, but, fortunately, 
the terms of that act do not justify such an application of its 
provisions, and certainly the intention of those who applied 
for and obtained its passage is entitled to no consideration.

A proclamation by the President of the United States was 
not issued till 1823, and of course no sale of lands till 
that year took *place in Missouri. The surveys were 

not returned till 1822. It was impossible that the President 
could have known what lands he should direct to be sold until 
those surveys were returned and examined, and approved at 
Washington city.

It was under the 3d section of the act of 17th of February, 
1818, that the President directed the lands in the district of 
St. Louis to be offered for sale. That law did not, in any 
respect, affect the exceptions and reservations in the 10th sec-
tion of the act of 1811. The 3d section of the above act of 
1818 provides, that whenever a land-office shall have been 
established in any of the “ districts for the land-office ’’-created 
by the 1st section, the President shall be authorized to direct 
so much of the lands, lying in such district as shall have been 
surveyed according to law, to be offered for sale, with the 
same reservations and exceptions, and on the same terms and 
conditions, in every respect, as was provided by the 10th sec-
tion of the act of 1811.

Thus, it may not only be contended, that, notwithstanding 
the act of 1811, the President was not empowered to direct a 
sale until after the passage of the act of 1818, which created 
the machinery of sale, and portioned out Missouri into lan 
districts.”

There was no law for the sale of the land in the St. Louis 
district at all in force at the date of the location by Hun , 
under Lafleur, to wit, on the 17th of July, 1817. There was, 
at that time, in existence, neither a St. Louis land district, nor 
a St. Louis land-office, nor, as has been shown, any public sur-
vey made according to law. The land in Missouri (at leas in 
that region of it in which Mackay’s grant is located) was, on 
the 17th of July, 1817, in the same state as on the date ot tne 
last private survey made under the Spanish and American 
governments respectively. iHow, then, can it be successfully argued, that a locat.on 
thus premature—thus, not only not authorized, bu in ire 
violation of two acts of Congress, was only an “ irregular! y.
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The case of Lindsay and others v. Lessee of Miler, 6 Pet., 672, 
and the case of Jackson v. Clark and others, 1 Pet., 628, have, 
it is submitted, no bearing or analogy to the case now before 
this court. In those cases the question arose on a survey, 
which was manifestly only irregular from the want of certain 
technical formalities. The surveys, when made, were made on 
land which lawfully could have been surveyed. The surveys 
were not absolutely void, and the Supreme Court of the United 
States therefore decided that the act of 1807 protected them, 
and that no location of a Virginia military warrant under that 
act could lawfully be made upon land which had previously 
been so surveyed.

If there had been a law specifically prohibiting such sur-
veys, or if they had been made on land not by law susceptible 
of such surveys, no doubt they would have been void, and the 
Virginia military warrant would have been well laid upon 
them. r*42

*lt may be observed, also, that those surveys, though L 
irregular, were made officially, and were based on a substan-
tial legal right in the person for whom they were made; 
whereas the New Madrid location in the prese.nt case was, 
as has been shown, an ex parte private act of an interested 
individual, who had no other color of claim to the land, and 
was entirely at his own risk. If such a location be declared 
valid, the locator must necessarily have exercised, in his own 
case, a high judicial function, namely, the construction of an 
act of Congress, and not only that, but the functions of a jury 
of twelve men on a question of fact, and of a witness to prove 
the fact.

1st. The “locator” construed the words in the act of 1815, 
“public land, the sale of which is authorized by law,” to mean 
land which, though not at the date of his location authorized, 
as public land, to be sold, might, thereafter, by possibility, be 
“ authorized to be sold.”

2d. The locator assumed the fact, that land which his loca-
tion called for was “ public land.”

3d. Ihe locator assumed the fact, that the land located by 
im contained neither salt spring nor lead mine, nor was “ con- 
lg??us to a salt spring or lead mine.

th. The locator assumed the fact, that when the public 
surveys should be made, the land would certainly not include, 
^^terfere with, the sixteenth section.

6th it would not interfere with seminary land.
• 1 hat his location would cover no land included in a 
• °f l®nch grant, or order of survey.

ns would have been a portentous power, indeed, to vest 
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even in the New Madrid sufferer; how much more productive 
of injustice and spoliation, if imparted to a New Madrid specu-
lator I

The counsel for the plaintiff in error, therefore, in conclu-
sion, submits—

1st. That the title to the specific land in dispute is pro-
tected by the treaty of cession, and could only be affected or 
divested by judicial action;

2d. That the title of James Mackay and his heirs has been 
confirmed by the Supreme Court, because of its original valid-
ity, and its being protected and guarantied by the treaty of 
cession;

3d. That previous to the confirmation of the grant to 
Mackay, the land included in it has never been re-annexed 
to the royal domain, or to the public land of the United 
States;

4th. That the location by Hunt and Lafleur, on the 17th 
July, 1817, was not merely “irregular,” but was absolutely 
void.

5th. That Congress has not given, nor could give, by any 
retroactive law, validity as against a vested right to a location 
void ab initio;

6th. That the acts of Congress of 2d March, 1805, section 
#40-1 4, and of March 3d, 1807, section 5, have no operation

J on the grant to ’Mackay, inasmuch as this grant bears 
date previous to the 1st October, 1800;

7th. That, even if the acts of 1805 and 1807 bore on the 
grant to James Mackay, the acts of Congress of 1824, and the 
acts in amendment and continuation of that, have remitted 
Mackay and his heirs to all their original right and title;

8th. That the patent, given in evidence by the defendant in 
error, having been shown to be based on a void location, is 
itself void at law and in equity; . . iqot

9th. That the patent having been issued in the year 1827, 
and pending the protective action of the law of 1824, as 
respects French and Spanish claimants and grantees, t e 
patentee and his assigns are bound to that act as by a hs 
pendens ;

10th. That the protest filed in the office of the surveyor-
general at St. Louis, by the agent of the widow and heirs ot 
James Mackay, being three years before the date 01 the paten 
under Lafleur, is notice to Lafleur and his legal representa-
tives of the claim and grant of Mackay; ,

11th. That the confirmation, by the Supreme Court, ot tne 
grant to James Mackay, and the patent in pursuance 0 a 
decree, which has been issued to the confirmees, constitute a
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full and conclusive proof of title to the land in dispute, and 
therefore ought to prevail against the location under Lafleur, 
and the patent issued and based upon it; and

12th. That the judgment and opinion of the Supreme 
Court of Missouri, being against a right and title protected 
by treaty, and specially set up and claimed under a treaty and 
a decree of the Supreme Court of the United States, ought to 
be reversed.

Spaulding, for the defendant in error, stated the case, com-
mented on the nature of an incomplete title, with the power 
of the government over it, and proceeded thus:—

The position, then, which I assume in relation to the title 
set up by the plaintiff in error is, that under the operation 
of different acts of Congress, the negligence of Mackay, the 
holder, has extinguished the claim. Applying the provisions 
of these acts of Congress to the title set up by the plaintiff in 
error, it is manifest that Mackay’s claim was barred, by his 
own negligence, when the title of Lafleur was initiated, and 
up to the time it was completed by the patent.

The 1st section of the act of 1805, (2 Story’s Laws United 
States, 966,) provides for the confirmation of incomplete titles 
bearing date prior to the 1st of October, 1800; the 2d section 
makes grants to settlers who had made improvements by per-
mission of the Spanish officers; the 4th section authorizes 
those who held land by complete titles, and requires every 
person who claimed land, either by the 1st section of the act, 
under an order of survey, dated prior to October, 1800, or 
under the 2d section, by a settlement under permission 
of *the Spanish officers, or by any incomplete title 
dated subsequent to the 1st day of October, 1800, to file, 
before the 1st day of March, 1806, with the recorder, a notice 
in writing, stating the nature and extent of his claim, together 
with a plat of the tract claimed; and further required that 

e should, on or before that day, deliver to the said recorder, 
or the purpose of being recorded, every grant, order of sur- 

conveyance, or other written evidence of his claim: 
en, by the proviso to this section, a failure to give the notice, 

and evidence of title, is made a bar to the claim,
i documents which should have been recorded are 

United St t ln evidence against a grant from the 
StS6 of the act of 1807’ (2 Story’s Laws United
all plf’ + i extends the jurisdiction of the commissioners to 
a nem W8 v ^and their district, where the claim is made by 

on who was an inhabitant of Louisiana, &c., and author-
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izes the commissioners to decide according to the laws and 
established usages and customs of the French and Spanish 
governments, upon all such claims. This section extends the 
time for filing notices of the claims, and written evidences of 
claims, to the 1st day of July, 1808, and declares that the 
rights of such persons as shall neglect to do so within the 
time limited by the act, shall, so far as they are derived from 
or founded upon any act of Congress, ever after be barred, 
and become void, and the evidences of their claims shall never 
after be admitted as evidence in any court of law or equity 
whatever.

This last section extends the jurisdiction to all descriptions 
of claims, and gives the utmost latitude to the commissioners 
in seeking the rule by which the claims are to be confirmed, 
while, at the same time, it is just as imperative as the former 
law, in requiring the exhibition of the claim and the record-
ing of the written evidence of title. So, the 7th section of 
the act of 13th June, 1812, (2 Story’s Laws, 1260,) contains 
provisions which have the same effect upon claims and evi-
dences of title not filed and recorded before the 1st of Decem-
ber of that year, declaring that the evidence of the claims 
shall never be admitted against any grant from the United 
States.

This court has fully considered these acts in the case of 
Strother v. Lucas, 12 Pet., 448, and, remarking generally upon 
their provisions, the court says—“ Congress, well aware of the 
state of the country and villages, wisely and justly went to 
the extent perhaps of their powers, in providing for the 
security of private rights, by directing all claimants to file 
their claims before a board especially appointed to adjust and 
settle all conflicting claims to lands. They had in view an-
other important object to ascertain what belonged to the 
United States, so that sales could be safely made, the country 
settled in peace, and dormant titles not be permitted either to 
disturb ancient possessions, or to give to their holders the.val-
uable improvements made by purchasers, or the sites of cities 
r*4K which had been built up by their enterprise. Accord- 
L ingly, we find that, by *various acts, the time of filing 
such claims is limited, after which they are declared void, as 
far as they depend on any act of Congress, and shall not.be 
received in evidence in any court, against any person claiming 
by a grant from the United States.

“ These are laws analogous to acts of limitation for record-
ing deeds, or giving effect to the awards of commissioneis,.for 
settling claims to land under the laws of the states; the time 
and manner of their operation, and the exceptions to them,
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depend on the sound discretion of the legislature, according to 
the nature of the titles, the situation of the country, and the 
emergency which calls for their enactment. Reasons of sound 
policy have led to the general adoption of laws of both descrip-
tions, and their validity cannot be questioned. Cases may 
occur where the provisions of a law may be such as to call for 
the interposition of the courts, but these under consideration 
do not. They have been uniformly approved by this court, 
and ought to be considered as settled rules of decision, in all 
cases to which they apply.”

The court, then, in applying these laws to a title as old as 
1787, at page 454, says—“ We must, then, take the defendant 
as one holding the premises in controversy by a grant from 
the United States, and, as their grantee, entitled to all the 
protection of the laws appropriate to the case.”—“ The plain-
tiff, therefore, is brought within the two provisions of the 
laws; that by Madame Chancellier not having filed her claim 
within the time limited by law, she could not set up any 
claim, under any act of Congress, or be permitted to give any 
evidence thereof in any court, against a person having a grant 
from the United States, under the confirmation of the com-
missioners and the act of 1812.”

In the case now before the court, we have an exemplification 
of the very evils which the court, in the case of Strother v. 
Lucas, considered these acts of Congress designed to prevent. 
We have a man pointing out a portion of unoccupied waste 
land, as public land, liable to be appropriated by the location 
of a New Madrid certificate; and after it has been so appro-
priated and patented by the government, we have a claim set 
up, by the heirs of that man, under a dormant title, which had 
been held back, notwithstanding the imperative provisions of 
these acts of Congress, and stating, on the face of their peti-
tion, that it had never been presented to any of the tribunals 
established for the investigation of such titles.

Had the claim of Mackay been exhibited and recorded as 
e acts of Congress required, then the 10th section of the 

act of 3d March, 1811, (2 Story, 1200,) would have expressly 
reserved the land from sale, until the final action of Congress 
upon the claim, and a person attempting to appropriate it, by 

e location of a New Madrid certificate, would have acted 
1 that such claim existed; but, as it was not so

recorded, there was no evidence upon any land-record of the 
oun ry that such claim existed; and the land now 

ap "T appeared to every person who could have *-
cess to these records, to be vacant public land, subject to
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any disposition which could lawfully be made of any part of 
the public domain.

(Spaulding then proceeded to comment upon the acts of 
1824 and 1828, and particularly upon those clauses which 
saved the rights of adverse parties; after which he took up 
the title of Lafleur under the New Madrid grant, and argued 
thus:)

The plaintiff in error, having given in evidence a notice or 
application made by Theodore Hunt, for the location of the 
certificate of Lafleur upon the land in question, dated in 
July, 1817, and a survey made by a deputy surveyor in April, 
1818, with the proclamation of the President for the sale of 
the land in the township, to take place in October, 1823, 
objects to the title of the defendant in error, on the following 
grounds:—1st, That, at the time of the location, the land was 
not public land; 2d. That if it was public land, the sale of it 
was not authorized by law, and therefore it was not subject to 
location.

The first objection of the plaintiff in error, that, at the time 
of the location, the land located was not public land, subject 
to be located, is based upon the assumption that it was Mac-
kay’s land, and involves the consideration of the argument 
made against the title of Mackay. If, by the operation of the 
different acts of Congress, Mackay’s negligence had barred 
his claim, and shut out his evidence of title from the consider-
ation of courts of justice, the land was in every sense public 
land, subject to such disposition as the government might 
think proper to make of it. To say it was still his land, as 
against the government and the grantees of the government, is 
to assert that his title remained valid, notwithstanding enact-
ments which annulled it, on account of his neglect to comply 
with the requirements of law. . It is unnecessary further to 
pursue the answer to this objection of the plaintiff in hrror.

The second objection, upon which most stress is laid, is, 
that at the time of the location, this land was not of the 
description liable to location—that is, land the sale of w ic 
was authorized by law. .

It may be of importance to determine, if we can, from tne 
evidence in this case, when the location was made.

The plaintiff in error has fallen into the mistake of suppos-
ing that the notice or application for the location, made in 
July, 1817, is the location itself. This error might have been 
avoided by an examination of the decision made by this_ com 
in Bagnell and others v. Broderick, lo Pet., 436. n ,
the court held, that this notice or application forms no part 
the title, and is not part of the evidence on which the gene
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land-office acted, but the patent issued on the plat and certifi-
cate of the surveyor, returned to the recorder’s office, and 
which was by him reported to the general land-office. Again, 
the court says:—“ The only evidence of the location 7 
recognized *by the government as an appropriation, L 
was the plat and certificate of the surveyor.”

As the notice or application is not the location, we next 
look to the survey spread on the record: this is dated in 
April, 1818, as the time when the deputy surveyor of the 
United States made the survey on the ground, but when this 
survey was returned to the office of the surveyor-general, or 
when it was approved in that office, does not appear, and 
especially it does not anywhere appear on the record when 
the surveyor-general returned to the recorder of land-titles 
the plat with the notice, designating the tract located, as 
required by the second section of the act, nor when the 
recorder issued the patent certificate under the 3d section.

In this state of the evidence, it cannot be known whether the 
survey made by the deputy surveyor, although dated in April, 
1818, was returned, or, if returned, was approved in the office 
of the surveyor-general, at any time anterior to the proclama-
tion by the President for the sale of the land in the township.

It appears, by inspection of the survey given in evidence, 
that it was made after the public surveys had established the 
townships, &c., as it describes the land as situated in two 
townships. The question, therefore, which the 'plaintiff in 
error has attempted to raise, is not presented by the record. 
But it is not my purpose to avoid the discussion of the ques- 

We Can tiff® a tangible form.
, question, if I have understood the argument made in 
ehalf of the plaintiff in error, is, whether the patent issued 
0 Lafleur is not void, because the survey was made for him 

a a time when the sale of the land was not authorized by law?
It we turn again to the language of the act, we find that 

wk y?™8 npon which most stress is laid—“ the sale of 
y \c 18 authorized by law ”—are used as descriptive of the 
an 0 be located, and have no reference to time. If there 

then, classes of lands which, by law, were reserved from 
e so that no officer of the government could, without a vio- 

lip ri ’W’ a^^^Pt to sell them, and there were other pub- 
S Nation to which the executive of the United 

thp WaS a 7ady intrusted, by law, with the power to direct 
wp  i Sa^e’ so ^at no farther authority was needed,

• e bey to the right understanding of the words 
employed in the act of 1815.

e act of 3d March, 1811, 2 Story, 1197, is that which
45
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directs the sale of the public lands, and makes the reserva-
tions from sale. It is upon this act, and upon those which 
establish land-offices in different parts of Missouri, and refer 
to this for the direction of the different offices, that the sales 
of land in Missouri have taken place.

The 8th section of this act empowers the President to 
direct the surveyor-general to cause the public lands in the 
territory of Louisiana to be surveyed.

The 10th section empowers the President to direct the land, 
when surveyed, to be offered for sale, and prescribes 

J the duties of the different *officers, when the President 
has designated the days of sale. This section reserves from 
sale—1st, a section number 16 in each township; 2d, a tract 
for the support of a seminary of learning; 3d, salt springs 
and lead mines, and lands contiguous thereto; 4th, by the 
proviso to the section, “ no tract shall be offered for sale, the 
claim to which has been in due time, and according to law, 
presented to the recorder of land-titles in the district of 
Louisiana, and filed in his office, for the purpose of being 
investigated by the commissioners appointed for ascertaining 
the rights of persons claiming lands in the territory of Louis-
iana.” This section authorizes the sale of the mass of public 
land, and forbids the sale of particular descriptions of land: 
we have then, the division of the land into the two classes 
those the sale of which is authorized, and those the sale of 
which is not authorized; and the act of 1815 authorizes loca-
tions to be made on lands of one class, and not on lands of 
the other.

This construction is further sustained by the designation of 
land, subject to the location, in the present tense: “ the sale of 
which is authorized by law.” In 1815, when this law was 
passed, a very large portion of the land in the territory ot 
Missouri had not been surveyed, so that if the intention of Con-
gress was to make a survey of the public lands a pre-requisi e 
to legal locations, by the use of these words, then, as it was 
evidently designed to give a range for these locations asexten- 
sive as the territory, the language employed, instead of being 
“ the sale of which is authorized by law,” would have been, the 
sale of which is or hereafter shall be authorized by law.

As the act speaks of the authority then existing by lawAor 
the sale of the public land, it evidently excludes the idea that 
the sale was only authorized when the President had issued 
his proclamation for the sale: for at that time, the resi en 
had never issued any proclamation for any sale in t e em ory 
of Missouri. t  l  i«™ h«The other interpretation of these words will, as 1 believe, oe 
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considered, as expressing the meaning of Congress; that is, 
that they refer to the two classes of land, one of which was 
then authorized by law to be sold, and the other was expressly, 
by law, reserved from sale.

I am aware that great reliance has been placed on the 
official opinions of Mr. Wirt, when he was attorney-general, 
given in relation to these locations, and also upon the opinion 
of Mr. Butler, given upon this very claim of Mackay, after its 
confirmation, and upon the opposing claim. These were, cer-
tainly, gentlemen eminent in the profession, whose opinions 
are entitled to high consideration, but still they are not 
conclusive authority.

I have but a single remark to make upon Mr. Butler’s opin-
ion, and that is, that he is totally mistaken as to a cardinal 
fact in the case. He assumes that Mackay’s claim was filed 
and recorded according to law, so that the land was ex- [-*40 
pressly reserved from sale by *the 10th section of the 
act of 1811, and that therefore it was not subject to location. 
Now, if Mr. Butler had read the petition on which the con-
firmation was procured, he would have seen it there stated, 
that the claim had never been filed nor recorded according to 
law, and that, therefore, the land was not only by law public 
land, but that it was not, and never had been, reserved from 
sale.

On the opinion of Mr. Wirt, I have to remark, that he 
appears to have fallen into the mistake of supposing, that the 
notice or application of the party for a location was the loca-
tion itself, and to have directed his arguments chiefly against 
that instrument. It is true, that Mr. Wirt argues against sur-
veys made under New Madrid certificates which did not con-
form to the lines of the public surveys; but it is to be observed, 
that this conformity to the public surveys is nowhere required 
m the law which regulates these locations; and although it 
niay be very convenient, and be very consistent with the gen-
eral purposes of the government, in maintaining regular subdi-
visions of the public lands, it is nowhere required as necessary 
■J° fhe validity of a location.

he effect produced by the opinions of Mr. Wirt was the 
passage of the act of 26th April, 1822, 3 Story, 1841, which 
< irected, that locations made under these certificates, if made 
m pursuance of the provisions of the act of 1815 in other 
th^L^ sb°u^ be perfected into grants, in like manner as if 

conformed to the sectional or quarter-sectional lines 
, , ? Public surveys, and the sales of the fractions made by 

ocations should be as valid against the United States as
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if the fractions had been made by rivers or other natural 
obstructions.

The great argument of Mr. Wirt against the locations 
which were made before the public surveys was, that they 
would not conform to the legal subdivision of the public 
lands, when they should be surveyed, and thus confusion 
would be introduced into the system. Now, this act of 1822 
takes the location as made, and the confusion as existing; and 
directs the issuing of patents, notwithstanding this want 
of conformity to the lines of sections.

Yet it is argued, that because this act ratifies the locations 
which do not conform to the public surveys, only when they 
are, in other respects, in pursuance of the act of 1815, the 
objection still is to be made, that they were made on land 
which was not surveyed, and the sale of which was conse-
quently not authorized by law.

This is only coming back again to the discussion of what 
lands were authorized to be sold; which, I think I have shown, 
was all not reserved from sale. It is beyond dispute that the 
land in controversy was not reserved from sale.

But what is the real extent of the objection we are con-
sidering? It is this: applications were made to locate por-
tions of the public lands before the public surveys; locations 

have been so made, and they do not conform to the sec- 
J tional lines, when they have been *afterwards run. 

The act of Congress declares that this shall be no objection to 
the locations, yet it is agreed now, that although the act has 
waived all objection to the result produced, it still retains the 
objection to the cause which produced it; so that, substan-
tially, the act has accomplished nothing, and the United States, 
although they have sold the surrounding fractions, and have 
waived all objection to the want of conformity in the location 
to sectional lines, and have patented the land as located, may 
still, in all cases where the applications were made before the 
public surveys, come in and claim the land; or, that an 
intruder or trespasser on the land which the government has 
thus patented, may show that the application for the location 
of the land was thus made before the public surveys, and set 
up the pretence that the patent is void.

This case would present some most remarkable features, it 
such an objection could prevail. .

Here is an application for the location of a tract or land, 
bounded on three sides by known Spanish surveys, and to run 
to a point in the line of another Spanish survey. The omy 
new line to be run is that on one side, which is necessary 0 
fix the quantity. A survey is made under that application 

48



JANUARY TERM, 184 5. 50

Barry v. Gamble.

calling for the townships and ranges, which shows that the 
survey was not made before the United States’ surveys. A 
patent is issued by the government, and in a suit brought by 
a purchaser under that patent it is objected, not that the land 
was reserved from sale—not that location could have been 
differently made if the government surveys had been a thou-
sand times run—not that it does not conform to boundaries 
which would have fixed its limits whenever it might have been 
made, (seeing that it is bounded on three sides by established 
Spanish surveys,) but that the application was made prior to 
the public surveys, therefore the application was void, and the 
survey was void, and the location was void, and the patent 
was void, and but for Mackay’s confirmation, the land would 
be mere vacant, unappropriated land; and though an owner of 
part of the land, under the Lafleur patent, has been more than 
twenty years in possession under the title of Lafleur, he has all 
the time been a mere trespasser I

The cases in which the validity of patents have been exam-
ined in suits at law, are too familiar to the court to need any 
extended remark from the counsel. From the case of Polk's 
Lessee v. Wendell, to the present time, the principles upon which 
patents have been adjudged void, have been where the state 
has not had title to the land granted; where the officer had no 
authority to issue it; where the land has been appropriated by 
a species of title which could not by law appropriate it; where 
the patent has issued against some express prohibition of law, 
or for land reserved from the disposition of it attempted by 
the patent. The patent to Lafleur is within neither of these 
classes. The whole of the objections now made to it would be 
answered to the satisfaction of the plaintiff in error, if r*--| 
the deputy *surveyor in 1823 had run around the same L 0 
hues which were run in 1818, and then had sat down and 
made precisely the same plat, and the same field-notes. And 

ow is it known that he did not? The purchaser under 
aiieur gave no evidence about a survey. The survey of 1818 

was given in evidence to impeach the patent; the patent itself 
implies that all was done which was necessary to its being 
regularly issued.

I really feel that I would be trifling with the court to make 
more extended argument in the case.
1 mPr0P0S1^0ns 4 maintain are the following:— 

a ’ + UjOn th*8 record the Mackay title commences, as 
¿¡° *ns + . defendant in error, with the confirmation, as no 

shown anterior to that confirmation ; and the con- 
fl a does noL as against the defendant in error, establish

•¡existence of any prior claim.
vol . in.—4 . 49



51 SUPREME COURT.

Barry v. Gamble.

2. That if the existence of a genuine Spanish order of sur-
vey should be assumed, as against the defendant in error, all 
claim under it was barred by the acts of Congress.

3. That if the existence of such order of survey should be 
assumed, whether the claim under it were barred or not, the 
confirmation of the claim is, by the act under which it was 
obtained, expressly postponed to the Lafleur title.

4. That the patent of Lafleur is the better legal title, unless 
there is some defect that renders the patent void.

5. That the Lafleur title is above exception, regular, and 
effectual.

Mr. Justice CATRON delivered the opinion of the court.
The first question in order is, whether the patent to Lafleur 

is a valid title as against the United States, when standing 
alone.

By the certificate of the recorder of land-titles at St. Louis, 
Lafleur was entitled to 640 acres of land in compensation for 
lands of his injured by the earthquake in New Madrid county. 
Ou this, the survey of April, 1815, is founded. Its return by 
the surveyor, with a notice of location, to the office of the 
recorder, was the first appropriation of the land;1 and not the 
notice to the survevor-general’s office requesting the survey to 
be made, as this court held in Bagnell v. Broderick, 13 Pet., 
450. T n

Township 45, in which the land granted to Lafleur lies, was 
laid off into sections in 1817, and 1818; and we suppose be-
fore the survey for Lafleur was made, as his patent, and the 
survey on which the patent is founded both refer to the town-
ship by number as including the land. When the return o 
the township survey was made to the surveyor-general s omce 
does not distinctly appear, although it is probable it was atter 
Lafleur’s location had been made with the recorder.

The location was in irregular form, and altogether 
disregarded the *section lines, and ordinary modes o 

entry under the laws of the United States. This circumstance 
lies at the bottom of the controversy. The general land’°™c 
at Washington refused to issue a patent on New Madnd loca 
tions thus surveyed. The Secretary of the lieasury 0 
11th of May, 1820, and again on the 19th of June, 1« , 
called on the attorney-general for his opinion on the¡valid y 
of such locations, (2 Land-Laws and Opinions, 9, 10) this 
officer replied—“That the authority given is, to make these

i Foll owe d . Rector v. Ashley, 6 Wall., 150; Frisbie v. Whitney, 9Id.. 
197; Mat kay v. Easton, 19 Id., 633.
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locations on any of the public lands of the territory, the sale 
of which is authorized by law; but the sale is not authorized 
by law until the sectional lines are run, and consequently all 
locations previously made by these sufferers are unauthorized.”

To cure this defect, the act of 1822 was passed, which pro-
vides, that locations made before that time, under the act of 
1815, if made in pursuance of the act in other respects, should 
be perfected into grants in like manner as if they had con-
formed to the sectional and quarter-sectional lines of the pub-
lic surveys; and that the fractions previously created by such 
locations should be deemed legal fractions, subject to sale: 
But that after the passing of the act, (26th April, 1822,) no 
location of a New Madrid claim should be permitted that did 
not conform to the sectional and quarter-sectional lines. The 
opinion of the attorney-general appears to have been favorable 
to locations in conformity to the public surveys actually made, 
before their return; until returned however, and received at 
the surveyor-general’s office, they could not be recognized as 
legal public surveys; and in this sense Congress obviously 
acted on the opinion, and course of the general land-office, in 
pursuance of it.

The principal difficulties standing in the way of issuing 
patents, seem to have been the following: There were New 
Madrid locations made on lands not then surveyed; locations 
made after the lands had been surveyed, but before the sur-
veys were returned; and locations made on lands surveyed, 
and.the surveys returned; in each case, disregardful of the 
section lines. But all of them were on lands that had been 
surveyed, and the surveys duly returned and sanctioned, when 
the act of 1822 was passed. On this state of facts Congress 
acted. No distinction was made among the claimants; all 
rachons created by prior locations, in existing public surveys, 

were declared legal, and subject to sale; the fractions pro- 
uced, could not be legal unless the locations producing them 

were equally so: In this respect, therefore, such locations 
ere binding on the United States from the date of the act. 

off1S however, that until section No. 45 had been
mmr  Side by the proclamation of the President, no entry 

a on rt by a New Madrid warrant; and in this
thpPeCi- r iU1?,S ^cation was void before, and not cured by, 

but expressly excepted: that Congress only 
and Q0I1i that of disregarding the sectional lines,
tisod fXC U(^ecl a^ others. Township No. 45 was first adver-
ted for sale in 1823.

what has been said in answer to the r*KQ 
argument, it may be remarked, that the New Madrid i 53
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sufferers were preferred claimants; like others having a legal 
preference, they had a right to buy, so soon as the officers of 
the government had by law the power to sell; and sales could 
be made founded on public surveys. It could not have been 
intended by Congress that the sufferer should surrender his 
injured claim, get his warrant from the recorder, and then be 
compelled to wait until after the public sale, which might 
sweep all the lands out of which he could obtain a new 
home. And so the act of 1815 was construed and acted on at 
the general land-office. No objection seems to have been 
made there on the ground that these claims had been entered 
on lands not previously offered for sale at auction; as the 
President might, or might not order the sale. We think this 
plainly inferrible from the following order. On the 9th of 
April, 1818, an act was passed limiting applications to the 
recorder, for New Madrid warrants of survey, to the 1st of 
January, 1819. The commissioner of the land-office here, 
wrote to the recorder at St. Louis, enclosing a copy of the 
act, a few days after it was passed, saying:

“ This act authorizes the reception of claims to the 1st of 
January next; but as several public sales will take place pre-
vious to that day, you must not issue any patent certificates to 
those claimants after the commencement of such sales, unless 
the claimant produces a certificate from the register of the 
land-office to show that the land has not been sold. Should 
you issue any patent certificate to those claimants previous to 
the public sales, you will furnish the register of the land-office 
for the district in which the lands lie with a list of the tracts 
for which you have issued patent certificates, that he may 
reserve them from sale.”

The 3d section of the act of 1815 makes it the duty of the 
recorder to deliver to the claimant a certificate stating the cir-
cumstances of the case ; that is, that the claim had been 
allowed, surveyed, and recorded in due form, and that ne 
was entitled to a patent for the tract designated.: this was o 
be filed with the recorder if satisfactory to the claimant. en 
the recorder was bound to issue the “patent, certi ca e, 
above spoken of, in favor of the party, which, being ransmi 
ted to the commissioner of the general land-office, en i e 
claimant to a patent from the United States.

Bv the foregoing instructions, patent certificates, previous 
to the public sales, were contemplated as due to c aiman s oi 
lands entered but not previously offered for sale ; an we 
not doubt did exist in large numbers. They,, of course, .. 
sanctioned at the land-office. Nor is the consideration oi this 
question presented to this court for the first time.
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claim, in the case of Stoddard v. Chambers, 2 How., 317, was 
like this in all its features except one. It had been located on 
the same land covered by Bell’s concession made by the 
Spanish government, which had been filed and *re- L 
corded in 1808, but not recommended for confirmation by the 
commissioners at St. Louis, for want of occupation and culti-
vation. By the act of 1811, until the decision of Congress 
was had, the land covered by the Spanish claim could not be 
offered for sale, and this restriction was continued. Pettier’s 
New Madrid location was made in 1818, on the land reserved 
from sale in favor of Bell’s concession, and this court held the 
New Madrid location, and the patent founded on it, void, 
because the sale of the land “was not authorized by law,” and 
the title of Pettier in violation of the act of 1815. But the 
court says:—“ Had the entry been made or the patent issued 
after the 20th of May, 1829, when the reservation ceased, and 
before it was revived by the act of 1832, the title of the de-
fendant could not be contested.”

. For the reasons assigned, the court was of opinion Pet-
tier’s claim would have been valid, had Stoddard’s not been 
interposed. It also lies in township No. 45. So our opinion 
is, that Lafleur’s claim was rendered valid by the act of 1822, 
unless it can be overthrown by the interposition of Mackay’s.

2. This raises the inquiry into its validity in opposition to 
Lafleur’s. That, standing alone, Mackay’s was valid against 
the United States, is in effect decided by this court in Pollard 
y. Kibbe, 14 Pet., 355, and Pollard v. Piles, 2 How., 601, and 
is free from doubt.
. Lafleurs location was made in 1818, and his patent issued 
m 1827. .Mackay’s claim was first filed for adjudication before 
he District Court (U. S.) of Missouri in 1829. Up to this 
ate it had stood as an incomplete claim, requiring confirma-

TT°^f i &0Vernmenf before the title could pass from the 
nited States; to accomplish which a decree in its favor was

sought in the District Court, and finally obtained here on 
appeal; in conformity to which a patent was obtained.

As the proceeding under the act of 1824 was ex parte, La- 
eur was not bound by it any further than the legislation of 
ongress affected his rights; and the question is, how far were

DistiFc^C0^6^ aS kicomplete titles brought before the

March 2d, 1805, sec. 4, certain French and
Mai0^ i Qni?man^s were directed, on or before the 1st day of 
rppn^i’. i i deliver to the register of the land-office, or 
lie pv 61 °* ^hd-titles, within whose district the land might 

’ ery grant, order of survey, deed, conveyance, or other
53



.54 SUPREME COURT.

Barry v. Gamble.

written evidence of claim, to be recorded in books kept for the 
purpose. “ And if,” says the act, “ such person shall neglect 
to deliver such notice in writing of his claim, or cause to be 
recorded such written evidence of the same, all his right, so 
far as the same is derived from the two first sections of this 
act, shall become void, and for ever thereafter be barred; nor 
shall any incomplete grant, warrant, order of survey, deed of 
conveyance, or other written evidence, which shall not be 

recorded as above directed, ever after be considered or
-I admitted as evidence, in any *court of the United 

States, against any grant derived from the United States.”
By the act of April 21, 1806, sec. 8, supplemental to the 

act of 1805, the time for filing notices of claims and the evi- 
dence thereof, was extended to the first day of January, 1807: 
but the rights of such persons as shall neglect so doing within 
the time limited by the act, it was declared should be barred, 
and the evidence of their claims never after be admitted as 
evidence; in the same manner as had been provided by the 
4th section of the act to which that was a supplement.

By the 5th section of the act of March 3, 1807, further time 
for filing notices and evidences of claims was given till the 1st 
day of July, 1808: But all benefit was cut off from the claim-
ant, if he failed to give notice of his claim, and file his title 
papers; so far as the acts of Congress operated in giving the 
title any sanction through the agency of commissioners and 
ever after the first of July, 1808, the claim was barred.

It is insisted, however, Mackay’s claim is not embraced by 
the act of 1805, and to which the acts of 1806 and.1807 refer. 
The act of 1805 does govern the future legislation, interposing 
a bar. < By section 4, French or Spanish grants made and com-
pleted before the 1st day of October, 1800, might, or migi 
not, be filed; as the treaty of 1803 confirmed them, they 
needed no further aid: But complete grants issued after 
the 1st day of October, 1800—and incomplete titles, bearing 
date after that time, “shall be filed,” says the act. Mac ays 
claim is of neither description; it was an incomplete i e, 
being a permit to settle and warrant of survey, without any 
settlement or survey having been made; but dated before tne 
1st of October, 1800.

The act of 1805, section 4, further provides, that every pei- 
son claiming lands by virtue of theact, should, by the 1st day of March, 1806, file his noticeof 
claim, title papers, &c., otherwise the claim should be ba 
Mackay’s claim “was. a duly registered warrant of surv , 
within the words of the 1st section of the ac . „
United States had the power to pass such a law we thin
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from doubt; it being analogous to an ordinary act of limita-
tion, as this court held in Strother v. Lucas, 12 Pet., 448, to 
which nothing need be added here.

As to the United States, and all persons claiming under 
them, Mackay’s claim stood barred from the 1st of July, 1808, 
until the passing of the act of May 26, 1824, by which the bar 
was removed so far as the government was concerned. The 
time for filing claims under this act was extended by another 
passed in 1826, and again by that of May 24, 1828, to the 26th 
day of May, 1829; before the expiration of which time Mac-
kay’s claim was filed in the District Court (U. S.) of Missouri, 
and eventually confirmed in this court on appeal: And 
the question is, did the acts of 1824, and 1828, and *the *- $$ 
proceeding had under them, affect Lafleur’s title. By the 11th 
section of the act of 1824, it is provided, “That if in any 
case it shall so happen, that the lands, tenements, or heredita-
ments decreed to any claimant under the provisions of this 
act, shall have been sold by the United States, or otherwise 
disposed of, it shall be lawful for the party interested to enter 
the like quantity of lands, in parcels conformable to sectional 
divisions and sub-divisions, in any land-office in the state of 
Missouri.”

The act of 1828, to continue in force the act of 1824 for a 
limited time, and to amend the same, declares (in section 2)— 
“ Ihat the confirmations had by virtue of said act, and the 
patents issued thereon, shall operate only as a relinquishment 
of title on part of the United States, and shall no wise affect 
the right or title, either in law or equity, of adverse claimants 
of the same land.”

Ihe foregoing are the conditions on which the bar was re-
moved; these Congress certainly had right to impose, and 
thereby give a preference to an intervening title acquired 
during the existence of the bar.

Lafleur was a claimant with a good title in equity, when the 
act of 1824 was passed; this he well might perfect into a 
iqoq 11^’ aS I™3 eQL1^y was expressly protected bv the act of 
1848, and by implication in that of 1824, (section' ll;) neither 

e patent or entry was affected by the proceedings had on 
aokay s claim in the District Court of Missouri, and in this 

j01« ’ >n°r by patent issued pursuant thereto: It follows 
a eur s is the better title, and that the decision of the Su-

preme Court of Missouri must be affirmed.

Mr. Justice McKINLEY.
dissent from the opinion of the majority of the court, in 

this case, for the following reasons:
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First. According to the act of the. 17th of February, 1815, 
chap. 198, “persons owning lands in the county of New Madrid, 
in the Missouri territory, with the extent the said county had 
on the 10th day of November, 1812, and whose lands have 
been materially injured by earthquakes, shall be, and they are 
hereby authorized to locate the like quantity of land on any 
of the public lands of said territory, the sale of which is au-
thorized by law.” The section lines of the land had not 
been run on the 7th of July, 1817, when the location on the 
New Madrid certificate, under which Gamble claims, was 
made. The sale of the land, including this location, was 
not authorized by law, until the year 1823. The 1st sec-
tion of the act of the 26th April, 1822, chap. 40, could not 
have legalized the location, because the land was not then 
subject to sale; and because that section only authorized 
grants to issue in like manner, as if the location had con-
formed to the sectional or quarter-sectional lines of the pub-
lic surveys, if made in other respects, in pursuance of the 

act of the 17th of February, 1815. Now as the loca-
J tion had not been *made in pursuance of that act; and 

as the 2d section of the act of the 26th of April, 1822, de-
clared “That hereafter the holders and locators of such 
warrants shall be bound, in locating them, to conform to 
the sectional and quarter-sectional lines of the public sur-
veys, as nearly as the respective quantities of the .warrants 
will admit, and all such warrants shall be located within one 
year after the passage of this act; in default whereof the 
same shall be null and void ; ” and as no location and survey 
were made in conformity with the 2d section, the warrant, sur-
vey, and patent, are utterly void. See Lindsey v. Miller, 
Pet. 675.

Secondly. The decree confirming the claim of Mackay’s 
heirs, by the Supreme Court of the. United States,, under t e 
treaty, was a full and ample admission, that the. United States 
had no right to the land covered by that claim. I he i e 
which they acquired to this land, under the treaty, was, ere 
fore, held by them in trust for Mackay’s heirs, or any other 
person having a better title, under the treaty. The e.ci ee o 
confirmation related back to the date of the concession, >y 
the Spanish government, to Mackay, and made the i e 
complete as if it had been completed by that governmei 
before the treaty, notwithstanding the several intervening 
of limitation passed by Congress. . w,. i

Thirdly. The location, survey, and patent, under win 
Gamble claimed, being void, the 11th section of the act o the 
26th of May, 1824, chap. 173, did not apply to this cas .
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Because, in the language of the section, it did not “ so happen 
that the land ” had been sold or otherwise disposed of by the 
United States. Therefore, Mackay’s heirs, or those claiming 
under them, were not authorized, and much less bound to 
enter other land in lieu of that confirmed and granted to 

w them by the decree and patent.
Mr. Justice Story  and Mr. Justice Wayne  concur in these 

reasons.

James  N. and  Levi  Dickson , Plaintif fs , v . Will iam  
H. Wilki nson , Administr ator  of  John  T. Wilkin , 
son , deceased .

There was a judgment against an administrator of assets quando acciderint. 
Upon this judgment a scire facias was issued, containing an averment that 

goods, chattels, and assets had come to the hands of the defendant.
Upon this scire facias there was a judgment by default: execution was issued, 

and returned “nulla bona.”
A^scire facias was then accorded against the administrator to show cause why 

the plaintiff should not have execution “ de bonis propriis.”
It was then too late to plead that the averment in the first scire facias did not 

state that assets had come into the hands of the administrator subsequent to 
the judgment quando.
judgment by default against an executor or administrator is an admission of 
assets to the extent charged in the proceeding against him.1
a party fail to plead matter in bar to the original action, and judgment pass 

against him, he cannot afterWards plead it in another action founded on that 
judgment; nor m a scire facias.2

reacbes no further back than the proceedings remain in fieri, or 
under the control of the court. ’

I J Platt v- Robins, 1 Johns. (N. Y.) Cas.,
against 278. It is an admission of assets.
vrima fn • ex.ec?to.r by default is a Williams v. Holden, 4 Wend. (N. Y.), 
noevlZn™\ad^ °t assets’ but 2235 Lawrence v. Bush, 3 Id., 305; 
sees of the against *he h®ir or devi- Ruggles v.Sherman, 14 Johns. (N.Y.), 
E Jo n Freelands v. 446. h
ierv. Zimme^mTj^ad\ Mos- After allowing judgment to go by 
62, (changed Humph. (Tenn.), default, an administrator cannot plead 
Hawlinas 1 VrSkelton v. plene administravit, for it is a confes-

2 sir ’• “»"»i Ocular of Baraclif
Hinton Id We! 1 EVfe v- v- Administrators of Griscom, 1 Coxe 
727- & Gook v- Jones, Cowp., (N. J.). 165.
486.* So after (Md.jf In South Carolina, it is held that a
inent bv an T>vanC?n^e3S10n Judg- c°urt of equity will relieve him of the 
brought on hi i VVn action judgment. Lenoir v. Winn, 4 Dev. of recover/^ (S- 65; but not in Maryland,
ties for a devaJS and hlS sure- horsey v. Ilammonet, 1 Bland (Md.), 
to a court olX res?rt 463; Elliott v- Welch, 2 Id- 242-
ground that he had j e ?n tbe judgment upon demurrer has the same 
the assets of his ad™tered effect. Bock v. Leighton, 2 Salk., 310; 
v. McKenzie 1 Lw v Worsham S. C. 1 Ld. Raym., 589; Cornyns, 87:

iC’1 Hen* & M- (Va.), 342; Erring v. Peters, 3 T. R., 685; Leon- 
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Thi s case came up from the Circuit Court of the United 
States for the middle district of Tennessee, upon a certificate 
of division in opinion between the judges.

All the facts which are necessary to an understanding of 
the point are stated in the certificate, as follows:—

The plaintiffs, at September term, 1837, with the defendant’s 
consent, had a judgment of assets quando acciderint. On the ■ 
2d of October, 1838, upon their suggestion of assets come to 
the defendant’s hands, a scire facias was accorded them to be 
made known to the defendant to show cause why they should 
not have execution of those assets. This scire facias was 
issued on the 10th of January, 1839, and after reciting the 
judgment quando, it contained the following, and no other, 
averment of the coming of assets to the defendant’s hands:— 
“ And whereas, afterwards, to wit, on the 2d day of October,

ard v. Simpson, 2 Bing. N. C., 176; bar of an action is a waiver of that 
S. C., 2 Scott, 355. particular defense, and it cannot be

So a verdict upon any plea pleaded afterwards urged in a second action 
by an executor or administrator, ex- concerning the same subject matter, 
cept plene administravit, is conclusive This is particularly true in an action 
upon him that he has assets to satisfy on the judgment rendered on the 
such judgment. Ramsden v. Jack- original cause of action. In accord- 
son, 1 Atk., 292 ; Erring x. Peters, 3 ance with the rule stated, it was held 
T. R., 385; Hancock v. Prowd, 1 in Wilson v. Hunt, Pet. C. C. 441, 
Saund., 335, note 10. If he suffers that a payment which might have 
judgment to go against him, his sure- been pleaded to the original scire 
ties are liable. Newcomb v. Goss, 1 facias to revive a judgment, could not 
Mete. (Mass), 333; and plene adminis- be given in evidence on a second scire 
tramt is not a good plea to such an facias-, and in United States n . Lhomp- 
action. Judge of Probate v. Lane, 50 son, Gilp., 614, it was held that where 
N. H., 556. a scire facias is issued to revive a ,iuag-

In an early case in Tennessee it was ment, the defendant cannot avail him- 
held that if a judgment is rendered self of matters of defense which o - 
against an executor in another state, curred previous to the original si • 
if he did not plead fully administered It is a general rule, that, to a defendant 
in that suit, he cannot have the bene- in scire facias, no ground of defense is 
fit of the plea in Tennessee, but is open, which he might not have taken 
liable to a judgment de bonis propriis. in the original suit. Smith v. , 
White v. Archbill, 2 Sneed, (Tenn.), 37 Me., 298; Robbins v. ^on, 
588. - Boot (Conn.), 548; Sigourney

In many states and in England the Stockwell, 4 Mete. (Mass.), ® ’
rule is changed as stated in the case, Kemp v. Cook, 6 Md., 305, Mc Fn  
and the administrator or executor is land v. Irwin, 8 Johns. (. J, ,
not liable on his bond for the amount Earle v. Hinton, 2 Str., <32, JU ■
of the judgment except as to such as- Gower, Id., ”3
sets as come into his hands, and then, 6 Md 444; J*
in case of an insufficiency, only the Sm. & M. (Miss.), 422, 
proportionate amount due on the judg- PaZentine, Id., 551, J • 
ment. Cousins v. Paddon, 2 Cromp. 24 Mo., 265. But any matter ansi „ 
M. & R., 558; Re Higgins’ Trusts, 2 subsequent to the rendition o 
Gift., 562; Colman v. Hall, 12 Mass., judgment sought to be 
570; Zee v. Gardner, 26 Miss., 521; be pleaded as a defense. Vreae 
Judy v. Kelley, 11 HL, 211. . burgh v. Snyder, 6 Iowa, 39.

2A failure to plead any matter in
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.1838, it was suggested to the said court, on behalf of the said 
plaintiffs, that goods, chattels, and assets had come to the 
hands of the defendant, sufficient to satisfy the said judgment; 
and it was thereupon ordered by said court, that a scire facias 
issue, and we therefore hereby command you, &c.” This writ 
was made known to the defendant, and the plaintiffs there-
upon, by his default, at September term, 1839, had judgment 
of execution of the intestate’s goods in the defendant’s hands 
to be administered, if so much, and if not, then the costs de 
bonis propriis. On the 9th of October, 1839, execution was 
issued accordingly, and returned to March rules, 1840, nulla 
bona, except as to the costs, which were levied de bonis pro-
priis. A scire facias was now accorded against the defendant 
to show cause why the plaintiffs should not have execution of 
their demand de bonis propriis: and this writ was issued, made 
known to the defendart, and returned to September term, 
1840, when he appeared and pleaded to it fully administered, 
and a special plea, that the insolvency of the intestate’s estate 
had been suggested to the proper Tennessee authority, and a 
bill in equity filed in a state court to administer his effects 
according to the laws of Tennessee. To these pleas the plain-
tiffs demurred, and on the argument of the demurrer, the 
defendant’s counsel, against awarding execution de bonis pro-
priis, showed for cause, that the judgment by default upon 
the first scire facias did not establish the fact, that any goods, 
&c., had come to the defendant’s hands since the judgment of 
assets quando acciderint, because the said first scire facias did 
not aver that goods, &c., had come to the defendant’s hands 
since the said judgment quando, but only that those goods had 
come to his hands, without saying when, and a judgment by 
default only admits such facts as are alleged; *that pr« 
unless the record showed that assets had come to his l  
hands since the said judgment quando, and that such assets 
had been eloigned and wasted, no execution could issue against 
the defendant to be levied de bonis propriis. And the counsel 
for the plaintiffs insisted that advantage should have been 
taken of the alleged defect in the first scire facias at the term 
to which it was returnable, and returned, by plea or demurrer; 
that the judgment by default was a waiver of errors in the 
process, and so that the said error, if it be one, could not be 
leached by the demurrer aforesaid.

And upon said point, whether advantage could be taken of 
e aforesaid defective averment in the first scire facias, upon 
e plaintiff’s demurrer to the defendant’s pleas to the second 

yaeias, the opinions of the judges are opposed.
And it is thei eupon ordered, that the foregoing statement 
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of facts, involving said point, upon which said disagreement 
occurs, made under the direction of the judges, and at 
the request of the plaintiffs by their attorney, be certified to 
the Supreme Court for their opinion upon said point, accord-
ing to the act of Congress in that case made and provided.”

The case was argued by Mr. Francis Brinley, for the plain-
tiffs, who made the following points:—

1. The first scire facias was sufficiently accurate as to form. 
It avers that on the 4th of September, 1837, judgment was 
rendered for the plaintiffs against the assets quando acciderint. 
It then avers that afterwards, on the 2d of October, 1838, 
(more than a year,) the plaintiffs suggested that assets had 
come into the hands of the defendant, sufficient to satisfy the 
judgment. These two facts together form the connected 
proposition, that assets had come into the hands of the 
defendant since the judgment quando. In the case of Platt v. 
Robins et al., 1 Johns. (N.Y.), Ch., 276, there is no better 
averment; yet no objection was taken to the form. “ Diverse 
goods and chattels which were of the intestate, to the amount 
of the damages recovered had come to the hands of the 
defendants,” is the language in that case.

2. If the averment in the first scire facias be imperfect, the 
objection cannot now be taken; it should have been made by 
plea, when that writ was returnable. The general rule is, 
that if a party do not avail himself of the opportunity of 
pleading matter in bar to the original action, he cannot after-
wards plead it, either in another action founded on it, or in a 
scire facias. Cook v. Jones, 2 Cowp., 727; Wheatley v. Lane, 
1 Saund., 216, note 8, by Williams.

3. The defendant cannot plead any plea to the second scire 
facias which puts his defence upon the want of assets; for 
such plea would be contrary to what is admitted by his default 
in the first scire facias. The default is an admission of assets. 
Treil v. Edwards, 6 Mod., 308; Rock v. Leighton, 1 Salk., 310; 
Platt v. Robins et al., 1 Johns. (N. Y.), Ca., 276; Skelton n . 
Hawling, 1 Wils., 258; Ruggles et al. v. Sherman, 14 Johns. 
(N. Y.), 446; The People v. The Judges of Erie County, 
4 Cow. (N. Y.), 446. This last case shows the practice to be 
to issue execution de bonis propriis, whether nulla bona or 
devastavit be returned by the sheriff. Iglehart n . Slate, for t e 
use of Mackabin, 2 Gill. & Johns. (Md.), 235; Griffith v 
Chew, 8 Serg. & R. (Pa.), 17. A cognovit- actionem, bv execu-
tor, is an admission of assets. Den v. De Hart, 1 Hals. 
(N. J.), 450. . * «. . #

4. The point raised by the special plea is as to tne effect or 
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the proceedings in insolvency in the local courts. If the pro-
ceeding be in the nature of a commission of insolvency, then 
the pendency of such commission is no bar to a scire facias 
against the administrator, in a judgment had against him. 
Hatch v. Eustis, 1 Gall., 160.

Mr. Justice McKINLEY delivered the opinon of the court.
This case is brought before this court upon a certificate of 

division of opinion of the Circuit Court for the middle district 
of Tennessee.

The plaintiffs had judgment against the defendant for 
$1169.88 debt, and $110.94 damages. “ And it appearing to 
the satisfaction of the court, by the admission of the plaintiffs, 
that no assets of the intestate had come to the hands of the 
defendant,” it was adjudged, that the plaintiffs have “execu-
tion to be levied of the goods and chattels, and assets, which 
might thereafter come to the hands of the defendant to be 
administered.” Upon this judgment a fi. fa. issued to be 
levied of the assets of the testator, which might thereafter 
come to the hands of the defendant to be administered: which 
fi. fa. was returned by the marshal nulla bona. On the 10th 
day of January, 1839, a scire facias issued against the defend-
ant, upon suggestion that assets of the intestate, sufficient to 
satisfy the judgment, had come to the hands of the defendant. 
Upon this scire facias there was judgment against the defend-
ant by default, to be levied of the goods and chattels of the 
intestate, in his hands to be administered. A fi. fa. issued 
upon this judgment, which was also returned nulla bona.

And thereupon another scire facias issued against the 
defendant to have judgment against him de bonis propriis, to 
which he pleaded, first, plene administravit; secondly, that no 
assets ever came to his hands; and thirdly, that the estate of 
the intestate was insolvent at the time the letters of adminis- 
tration were granted; and that in pursuance of the act of the 
General Assembly in such case made and provided, he had 
suggested, to the clerk of the county court, the insolvency of 
said estate, &c. To these pleas the plaintiffs demurred, and in 
argument the counsel for the defendant insisted “that the 
judgment by default upon the first scire facias did not estab- 

,ls,. fact, that any goods, &c., had come to the hands of the 
e endant, since the judgment of assets quando acciderint; 
ecause the said first scire facias did not aver, that goods, &c., 
a come to the defendant’s hands since the said judg- 
ent quando ; but only, that said *goods, &c., had come L 

o is hands, without saying when; and a judgment by default 
n y admits such facts as are alleged. That unless the record
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showed that assets had come to his hands since the judgment 
qvando, and that such assets had been wasted, no execution 
could issue against the defendant to be levied de bonis pro- 
priisy And the counsel for the plaintiffs insisted “that the 
alleged defect, in the first scire facias, should have been taken 
advantage of at the first term to which it was returnable, by 
plea or demurrer; that the judgment by default was a waiver 
of errors in the process ; and so the error, if it be one, could 
not be reached by thé demurrer.”

“ And upon said point, whether advantage could be taken of 
the aforesaid defective averment in the first scire facias, upon 
the plaintiff’s demurrer to the defendant’s pleas to the second 
scire facias, the opinions of the judges were opposed.”

A scire facias is an action to which the defendant may 
plead any legal matter of defence. And in this case the 
defendant might have pleaded the same matter in bar to the 
first scire facias, which he offered to plead to the second. Or 
if he considered the first scire facias insufficient in law, he 
might have demurred to it. Having done neither, judg-
ment by default was properly taken against him. And it 
is well settled, that a judgment by default against an execu-
tor, or administrator is an admission of assets to the extent 
charged in the proceeding against him, whether it be by 
action on the original judgment or by scire facias. Ewing's 
Executors v. Peters, 3 T. R., 685 ; The People v. The Judges 
of Erie, 4 Cow. (N. Y.), 446. Failing to make the money 
out of the assets of the intestate, on the first scire facias, the 
plaintiffs prosecuted the second to have judgment against 
the defendant, to be levied of his own proper goods, &c. 
To this he pleaded the three pleas before mentioned.

It is a universal rule of law, that if the party fail to plead 
matter in bar to the original action, and judgment pass against 
him, that he cannot afterwards plead it in another action 
founded on that judgment ; nor in a scire facias, (see the 
authorities above cited.) The demurrer of the plaintiffs to 
the defendant’s pleas was, therefore, well taken. And al-
though either party may, on a demurrer, take advantage of 
any defect or fault in pleading, i‘n the previous proceedings in 
the suit, the demurrer can reach no further back than the pro-
ceeding remain in fieri, and under the control of the court. 
The judgment on the first scire facias, although ancillary 
to the original judgment, and the foundation of the proceed-
ing on the second scire facias, was, nevertheless, a final judg-
ment, and, in that count, conclusive upon the parties; and 
opposed an insuperable bar to any plea of either party, 
whether of law or of fact, designed to go beyond it.

62



JANUARY TERM, 1845. 61

Walker v. Bank of Washington.

It is the opinion of this court, therefore, that advantage 
could not be taken of any defective averment in the first scire 
facias, upon the demurrer of the plaintiffs to the pleas of the 
defendant; which is ordered to be certified to said Circuit 
Court.

*John  Walke r , Plaint if f in error , v . The
Presi dent  and  Dire cto rs  of  the  Bank  of  
Washi ngton , Defe ndant  in  error .

Every subsequent security, given for a loan originally usurious, however re-
mote or often renewed, is void.1

Where there was an application to a bank for a discount upon a note, to be 
secured collaterally, and the party applying drew checks upon the bank 
which were paid before the note was actually discounted; and the bank 
treated the note, when discounted, as having been so on the day of its date 
instead of a subsequent day on which its proceeds were carried to the credit 
of the party, it was held not to be usury.2

The court below was right in refusing an instruction to the jury that, upon 
such evidence, they might presume usury as a fact.

In cases of a written contract, the question of usury is exclusively for the de-
cision of the court.8

1 Fol l owe d . Nelson v. Hurford, grantee. Harrold v. Morgan, 66 Ga. 
11 Neb., 467. 398.

If the original transaction was usu- It makes no difference that the par- 
rious, every renewed security is tainted ties liable on the note were not privy 
with the original illegal transaction, to the usurious bargain, if the true 
Orrv. Lacy, 4 McLean, 243,248; Har- destination of the note was to secure 
rison v. Hannah, 5 Taunt., 780; Bridge such a bargain made by others for the 
v. Hubbard, 15 Mass., 96; DeButts v. use of him who was to reap the fruits 
Bacon, 6 Cranch, 252; Callonan ?. of the bargain. Bridge v. Hubbard, 
bhaw, 24 Iowa, 441; Dunscomb v. 15 Mass., 96; see Steele v. Whipple, 
Bunker, 2 Mete. (Mass.), 8. 21 Wend. (N. Y.), 103; Powell v.

The assignment of a mortgage to Waters, 8 Cow. (N. Y.), 669; Reed v. 
secure such a loan has been held void. Smith, 9 Id., 647; Vickery v. Dickson, 
Schroeppel v. Corning, 6 N. Y., 107. 35 Barb. (N. Y.), 96, 98, 100.

IS or can any subsequent confirma- So taking a bond and mortgage for 
yL01 a usurious contract render it a former usurious bond and mortgage 

valid. Moncure v. Dermott, 13 Pet., does not render the transaction valid.
. MeCroney v. Alden, 46 Barb. (N. Y.),

l hanging the form of the security 272.
° character, °r form, or parties, Even though done ignorantly. Ed- 

tin 5 not Purge the illegal considera- wards v. Skining, 1 Brev. (S. C.),548. 
/k 'v J iU v* Davis, 20 Johns. 2 Applie d . Hotel Co.?. Wade, 7

Y.) 28o. Otto, 24.
Jl V0®8 taFn§ a mortgage to se- 8 This was decided by Chief Justice 
vail i formerly given render it Marshall in the early case of Levy v. 
(N Y \w .d ^ V’ Foote, Hoffm. Gadsby, 3 Cranch, 180 (1805): and the 
294 one’ haddock v. Boyd, Id., same rule has been announced in 
to ion,,»’ u an^ ProPerty conveyed other cases. Buttrick v. Harris, 1 
thP ho« * a.de,bt is not sukject to Biss., 442; Bank of United States v.

* nen ot a judgment against the Waggener, 9 Pet., 378.
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This  case was brought up by writ of error from the Circuit 
Court of the United States for the District of Columbia, in 
the county of Washington.

The facts were these:
On the 30th of January, 1840, Walker, the plaintiff in 

error, addressed the following letter to the bank:

“ Gentle men  :—I am desirous of obtaining a loan of 
twenty-five thousand dollars, to purchase cattle for fulfilling 
my contract with the government, for N. York station, say 
2,000 barrels, and amounting to nearly $27,000.

“ In security for the above money I’ll assign all my right 
and title to the beef now on hand, say barrelled and salted, 
and all that I may have (reserving a prior right of $3,000, 
already given for Norfolk station) at the warehouse on Brad-
ley’s wharf, to be subject to your control.

“ I’ll deposit an accepted draft of E. Kane, Esq., navy 
agent, for the payment of my contract for N. Y. station.

“ Y’rs resp’y, Jno . Walker .”

On the 6th of February, 1840, John Walker executed a 
promissory note in favor of Henry Walker or order, for 
$10,000, payable ninety days after date, negotiable and paya-
ble at the Bank of Washington. This note was delivered to 
the bank under the circumstances stated, in the first bill of 
exceptions. The note upon which the suit was brought was a 
renewal of it, dated on the 9th of May, 1840, the maturity of 
the above. . ,

On the 19th of February, 1840, the following draft was 
drawn:

“Elias  Kane , Esq., Navy Agent, Washington, D. C. -
“ Sir Please pay to James Adams, Esq., cashier of the 

Bank of Washington, or order, the sum of ten thousand dol-
lars, out of the deliverv of navy beef, to be made by me a 
the navy yard, Brooklyn, New York, under my contract, dated 
30th September, 1839. , ,,

“And oblige, sir, very respectfully, &o., your o

“ Washington, D. C; February 19, 1840.

*On the face of the foregoing draft was the following 
J acceptance, to wit:

“Accepted, to be paid by me, when the bill? shall have been 
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received and duly approved by the commandant of the navy 
yard. Elias  Kane .”

On the 20th of February, 1840, Walker executed to the 
bank a bill of sale of all the beef which he had then on hand 
or should put up, reciting that he, Walker, stood largely in-
debted to the bank on loans and discounts obtained from it, 
and was anxious to secure the payment of notes that had been 
drawn or given, or might thereafter be drawn or given, 
&c., &c.

On the 2d of April, 1840, the following draft was drawn, 
which is referred to in one of the exceptions:

“Elias  Kane , Esq., Navy Agent, Washington, D. C.
“Sir :—Please pay to James Adams, Esq., or order, the 

amount due me for delivery of navy beef, to be delivered by 
me, under my contract, at the navy yard, Brooklyn, New 
York.

“ And oblige, sir, very respectfully, your ob’t serv’t, 
“April 2d, 1840. Jno . Walker .”

On the face of the above was the following acceptance, to 
wit:

“ Accepted, to be paid by me, when the bills shall have been 
received and duly approved by the commandant of the navy 
yard, Brooklyn, New York. Elias  Kane , Navy Agent.”

On the 9th of May, 1840, the following note was executed 
upon which the suit was brought:

°f Washington, May 9, 1840.
hirty days after date I promise to pay to Henry Walker, 

r or er, ten thousand dollars, for value received. Negotiable 
n«na^^e Bank of Washington. Jno . Wa lk er ,”

Credit the drawer.”

WaJ™ end°rsed by Henry Walker, Lewis Walker, and John 

Ma84^^ ^d maturity, suit was brought upon it in 
folio win o> ’ 4841 the case came on for trial, when the

g exceptions were taken, on the part of the defendant.

„ . . Bill of Exceptions.
evidence tend^ °+ aLove cause, the plaintiffs having given

Vol  itt t0 prove handwriting of the defendant 
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to the promissory note declared upon, read it in evidence, and 
then rested.

“ Whereupon the defendant then gave evidence, tending to 
show that the note dated on the 9th of May, 1840, was given 
in renewal of a previous note dated on the 6th of February, 

1840, similarly signed and endorsed, payable ninety days 
-* after date; which said *note, of the 6th of February, 

1840, was discounted by the plaintiffs, at the request of the 
defendant, for his accommodation, as a loan, on the 18th Feb-
ruary, 1840, but not passed to his credit until the 22d Feb-
ruary, 1840 ; at which time, last aforesaid, an officer of the 
plaintiffs deducted from the proceeds of said note the interest 
on the same, computed from the date of said note, (the 6th 
February, 1840,) for the period of ninety-four days, and that 
said note nowhere appeared on the books of the plaintiffs until 
the 18th February, 1840; that the whole amount credited by 
plaintiffs to the defendant, as the consideration of said note 
dated upon the 6th February, 1840, and discounted only upon 
the 18th February, 1840, and passed to defendant upon the 
22d of same month, was the sum of $9,843.33; and that the 
sum of $156.67 was taken by said plaintiffs, as the interest 
upon said note, for the time the same was discounted. And 
further gave evidence, tending to show that the said note of 
the 6th of February, 1840, was surrendered to the defendant 
upon the execution of the said note of the 9th of May, 
1840, (the said last mentioned note being but a renewal of 
the former,) and that the said plaintiffs credited the defend-
ant, on account of the said note of the 9th of May, 1840, only 
the sum of $9,943.33, and took, as interest upon said last 
named note, the sum of $56.67, which was exacted from said 
defendant.

“ Whereupon the plaintiffs gave evidence, tending to prove 
that, on the 20th of January, 1840, the defendant had checked 
out of plaintiffs’ bank $1,224.93 ; that, on the 6th of February, 
1840, he had checked out of plaintiffs’ bank $2,500; and, on 
the 21st of February, 1840, he had checked out of said bank to 

' the amount of upwards of $7000 ; all of which last named sums 
of money were charged to defendant on the books o e 
plaintiffs, and no moneys or funds appeared to his cred tat the 
time of drawing out said last mentione I sums of mon y; ana 
that, on the 22d day of February, 1840, the plaintiffs ^edited 
said defendant with *9,843 33, as the proceeds of said note 
dated the 6th February, 1840; 'and the balance then appear-
ing to be due to defendant on the books of the plaintiffs, atte 
charging him with the several amounts so ;as*aforesaid drawn 
out of bank by him previous to the 22d of February, 1840,
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$997.86; which balance was shown to the defendant, and 
assented to by him.

“ The defendant then gave evidence tending to show that 
the said note, dated 6th February, 1840, was brought, on 
or after the 11th February, 1840, (it being a discount day,) by 
the president of the plaintiffs, or a book-keeper of said plain-
tiffs, to the discount clerk, (the witness,) and given to him as 
a note not done, or not passed by the board of directors; and 
that said note remained in the hands of such discount clerk 
until the 18th February, 1840, when it was passed by the said 
board; and on the 22d February, 1840, the sum of $9,843.33 
was passed to defendant’s credit as the net proceeds 
*of said note, and that interest, at the rate of six per L $ 
centum per annum on $10,000, computed from the date of said 
note, for ninety-four days, was reserved at the time of entering 
such credit, by direction of some officer of the plaintiffs; and 
that it was the usual practice of plaintiffs to take interest on 
discounts only from the time of making the discount; and that 
it does not appear that defendant was credited on plaintiffs’ 
books with the interest computed from the 6th of February 
aforesaid.

“ T he defendant then asked the cashier of the plaintiffs, who 
was sworn as a witness in said cause, whether the amounts 
drawn out of bank by the defendant previous to 22d February, 
1840, as aforesaid, were not charged on the books of the plain-
tiffs as overdrafts, and were not allowed as the personal credit 
of the defendant.

“Whereupon the said cashier answered, that he had no 
doubt but that the defendant was allowed to check upon said 
note °f 6th February, 1840, before the same was entered to his

On books of the bank. And being further asked for 
e* reasons of this opinion by the defendant’s counsel, he 

s a ed that he had no recollection of said note’s being in bank 
previous to the 18th February, 1840, or of its existence, or of 
any arrangement with reference to it previous to that date; 
an that the said amounts, so checked out previous to 22d 

e ruary, 1840, would not have been paid on defendant’s 
?! ef ,s’ but for the knowledge, on the part of the said cashier,, 

a le (defendant) had a large contract with the Navy Depart- 
xien, j suPP^y ,°f beef, and that for antecedent liabilities 
frn 6 ?. ant bad given to plaintiffs good collateral security; 
bilik w.llcb’however, no surplus resulted after paying said lia- 
af+nJTk’ cn the said advances made to the defendant 
arv February, 1840, and previous to the 22d Febru-
he d ’ made 011 security given, or to be given; but

es no know of any security given during that time, 
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except the defendant’s letter of 30th January, 1840, a bill of 
sale, by defendant to plaintiffs, of his barrelled beef, dated 20th 
February, 1840, and the two acceptances of the na.y agent, 
dated 19th February, 1840, and 2d April, 1840, and the note, 
dated 6th of February, 1840, of which the said cashier has no recol-
lection, until the 18th of February, 1840 ; and that he is satis-
fied that said advances were not made on the personal credit of 
defendant. And, from all the above circumstances, he has no 
doubt that said note of 6th February, 1840, was in bank iron? 
the time of its date, and that defendant was allowed to checl 
on said note from the day of its date.

“ Whereupon the defendant moved the court to instruct the 
jury that the facts mentioned by said cashier are evidence in 
said cause, but the' inferences or opinions of said cashier are 
not evidence; but the court refused to give such instructions 
as prayed, but instructed the jury that the inferences or opin- 

ions of said witness are not of themselves evidence of the
■I facts so inferred, but that the facts stated *by the wit-

ness as the ground of his inference or opinion, are competent 
to be given in evidence to the jury, together with the infer-
ence or opinion of the said witness ; from which facts the jury 
are to judge whether such inferences and opinion are justified 
by the facts thus stated. Whereupon the defendant excepts 
to the said refusal and to the instructions so given, and this, 
his bill of exceptions, is signed, sealed, and enrolled, this 24th 
day of December, 1841.”

Defendant's 2d Bill of Exceptions.
“After the evidence contained in the aforegoing bill of 

exceptions had been given, the defendant prayed the court to 
instruct the jury that, ‘if the jury believe, from the evidence 
aforesaid, that the advances to defendant named in the evi-
dence were not made upon the note of 6th February, 1840, 
and that the plaintiffs, upon discounting said note, received or 
reserved more than at the rate of six per centum per annum, 
then the jury may infer usury, from the whole evidence afore-
said, in said note of 6th February, 1840.’ And ‘if the jury 
believe, from the evidence aforesaid, that the note of the 9th 
of May, 1840, named in-the evidence, was given in renewal of 
a former note of the defendant, dated on the 6th of F ebruary, 
1840, payable in ninety days after date, and which last note 
was discounted by the plaintiffs, as a loan to the defendant, on 
the 18th day of‘February, 1840, but was not passed to the 
credit of the defendant until the 22d February, 1840, and that 
the said plaintiffs then charged and received interest, upon 
the same from the date of the said note, to wit, from the bth
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day of February, 1840, it is the taking above six per centum 
per annum for the loan of the money made to the defendant 
upon said note, and is usury; and the defendant is entitled to 
a verdict in his favor upon said note, notwithstanding the jury 
may find, from the evidence, that the defendant had overdrawn 
his account, as stated in the evidence, unless they further find 
that the said interest, reserved as aforesaid, was credited to 
defendant’s account as a credit to take effect from the 6th 
February, 1840.’ But the court refused to grant each of said 
prayers, though presented seriatim. Whereupon the defend-
ant excepts to the said refusal; and this, his bill of exceptions, 
is signed, sealed, and ordered to be enrolled, this 24th of 
December, 1841.”

Defendant's Zd Bill of Exceptions.
“ In addition to the evidence contained in the foregoing bill 

of exceptions, which is made part hereof, the defendant gave 
evidence tending to show that, in October, 1839, the plaintiffs 
suspended specie payments, and have not, since that time, paid 
their notes in specie or its equivalent until July, 1841; and 
further gave evidence tending to prove that the paying teller 
of the plaintiffs, according to his impression, would not have 
paid the checks of the defendant for the amounts credited to 
defendant as aforesaid, on the 22d and 28th ’February, 
1840, if drawn for the entire amounts in District bank c 
paper or in the plaintiffs’ paper, unless he had received special 
instructions to that effect from the president, or unless he, the 
paying teller, knew that the plaintiffs were at that time desir-
ous of increasing the circulation of their own notes; that he 
considered he had a discretion on that subject, in absence 
of instructions, and has no recollection of having received 
any instructions in regard to the discounts to defendant, or 
any general instructions as to the mode of paying discounts at 
that time, though it is his impression that he would not have 
paid discounts to so large an amount in District bank paper or 
plaintiffs paper at that time; nor would they, at the date of 
said notes, have received on deposit paper of Virginia banks 
( hey having also suspended at the same time) in large 
amounts, or to the amount of either of said notes, unless for 

e accommodation of a regular customer of the plaintiffs, 
an only in that case upon the understanding that he would 
receive back the said deposit in the same kind of funds; and

a he plaintiffs would not, by their officers, have received 
tp^?lenj °* notes in suit, in case their amounts had been 
banV1^. n c he ^me maturity, in the paper of Virginia

8, (all of which were in a state of suspension of specie 
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payments,) and that the market value of Virginia bank notes, 
in the months of February, March, April, and May, 1840, in 
the city of Washington, (where the plaintiffs did business,) 
was from | to 1 per cent, less than the notes of the banks in 
said District, or the notes of banks in Baltimore, Maryland.

“And the defendant further gave evidence to show, that on 
the 30th January, 1840, he sent to the plaintiffs his written 
application for a loan, in these words, (see statement.) That 
he afterwards executed the note of the 6th February, 1840, 
named in the first bill of exceptions, and the note of the 25th 
February, 1840, now in suit; and then was passed to his 
credit, on the 22d February, 1840, on the books of the 
plaintiffs, the sum of $9,843.33, as the proceeds of the dis-
count of said above-named note of the 6th February, 1840; 
and on the 28th February, 1840, the further sum of 
$5,939 was passed to his credit on the books of the plain-
tiffs, as the proceeds of the discount of the note dated 25th 
February, 1840. That the defendant checked out of the plain-
tiffs’ bank the said several amounts so credited to him, and he 
gave evidence to show that some of his checks for said amounts 
were specially made payable in Virginia notes, and were in 
that form paid by the plaintiffs. That a check for upwards of 
$900,' drawn by the defendant on plaintiffs on the 29th Feb-
ruary, 1840, for part of the proceeds of the note of 25th Feb 
ruary, 1840, passed to his credit as aforesaid, was also made 
payable in Virginia money on its face, but the plaintiffs, 
through their officers, refused to pay even Virginia money on 
said check, but against the wishes and request of the bearer, 
one Sinclair, (to whom the said check was given, for value by 

said defendant,) paid the said check in notes of *sus- 
pended banks in Delaware, Pennsylvania, and Ohio, 

being notes more depreciated in value than Virginia paper in 
said District of Columbia; and that said Sinclair had to pay, 
on $260 of said money paid to him on said check, a discount 
of $10, to obtain the equivalent of Virginia, notes, and the 
balance of said proceeds of said check the said Sinclair could 
not pass at all, and he required the defendant to take it from 
him, which he did. And further gave evidence tending to 
prove, that at the time of the dates of said note, and of the 
proceeds thereof being credited to defendant as aforesaid, i 
was the practice of the plaintiffs, through tbeir officers, not to 
pay out the accommodations or discounts made by the plain-
tiffs, to such large amounts as either of said notes, in the loca 
bank paper of said District or in specie, but in paper more 
depreciated than that of the said banks in said District. Ana 
further gave evidence tending to show, that in February, 
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March, April, and May, 1840, notes of the Virginia banks 
were not considered bankable money, and that the plaintiffs 
had a notice posted up in their bank, that they would not 
receive the paper of the Virginia banks on deposit or payment 
of debts; and that the defendant did receive the proceeds of 
the loans stated as aforesaid in Virginia paper, and some in 
Pennsylvania paper.

“ And the plaintiffs, in cross-examining the said witness in 
said cause, further proved, that said Walker always drew out 
personally, and on his checks, either the Virginia money or 
the other money, as he desired or directed, and generally such 
as he asked for, and never at any time made any objection to 
the moneys he was paid in; and further, that he declared that 
Virginia money was as good to him as any funds in which he 
could be paid, and that he preferred it to any other. And 
further proved, that the state of the bank, and its business, 
and the notes they usually paid out, at the date of said defend-
ant’s letter, and at the date of the notes and the times of 
their being discounted, were well known to the customers of 
the bank; and that the defendant was then, and had been 
before, a considerable customer; and that all the notes of Vir-
ginia banks, or of other banks, paid out to defendant or other 
dealers, were received by the bank in the way of its business, 
at par; and notwithstanding the notice aforesaid, the bank 
took such notes in small payments, or when mixed with others 
in large payments, or on deposit by customers whose business 
was such as induced the officers to expect that they would 
take the same sort of notes in payment from the bank.

“ And the plaintiffs further proved, on the cross-examination 
of said witness, the cashier of said bank, that, at the time of 
the dates and discounting the said notes, it was the custom of 
the bank to pay out, for the proceeds of its discounts, its own 
notes, or the notes of other banks, as desired by the parties 
receiving such discounts ; that when the parties required it, 
they paid out their own notes, and when no particular paper 
was required, they paid out such as had most accumulated, 
and it was most convenient for the bank to pay out;
and that said Walker, if he had insisted on it, would, *- 
at the times of payment to him of said proceeds of said notes, 
according to their then practice, have had paid to him the 
same in their own notes.
; Whereupon the defendant prayed the court to instruct the 
jury, as follows, to wit:—

“Prayer No. 4:
. the jury believe, from the evidence aforesaid, that

ie time the plaintiffs advanced the amounts of the notes in
71



69 SUPREME COURT.

Walker v. Bank of Washington.

question, after deducting the discounts on the same, it was 
well understood and arranged between the plaintiffs and 
defendant, that the said amount should be advanced and 
loaned by plaintiffs to defendant, on condition that defendant 
should draw such amounts from said bank in Virginia bank 
notes, or in notes of other state banks in a state of suspension 
of specie payments—all which notes were depreciated in the 
market, and commonly passed below the current value of the 
notes of the said bank, and notes of other suspended banks in 
this District, and all without exception, as well the notes 
of the said bank as of other suspended banks of this District, 
were considerably depreciated, and commonly passed below the 
current money of the United States; and that defendant did, 
in pursuance of the terms and conditions of said loan, in fact 
receive the amount of said loans from the plaintiffs in the 
bank notes of Virginia and of other states, which, at the time 
the same were so received by defendant, were depreciated 
considerably below the current value of the bank notes of this 
District, and still more considerably depreciated below the 
standard and current value of the current money of the 
United States, without any allowance for the depreciation of 
the same; and. that such depreciation was well known to 
plaintiffs at the time and times of such loans; and that de-
fendant would not have been permitted, and in fact was not 
permitted, by the plaintiffs or the officers of said bank, to. draw 
out the amounts of such loans from the said bank, either in the 
notes of said bank, or of other solvent though suspended 
banks of this District, or in the current money of the United 
States; and that the plaintiffs were to have received, and 
expected to receive, in repayment of said advances and loans, 
current money of the United States, out of the said drafts on 
the navy agent, and would not have received, in repayment of 
said loans, the whole amount of either loan or note, the bank 
notes of Virginia or of other state banks in a state of suspen-
sion; and that such current money of the United States was 
then at a premium very considerably over and in exchange tor 
the notes of any of the suspended state banks, and of any oi 
the banks in this District: then the jury should conclude 
from said facts, that the said loans were usurious, and the 
said notes void.

“ Prayer No. 5: ,
“ If the jury believe, from the evidence aforesaid, that there 

was an application by the defendant to the plaintiffs for a loan 
of a large sum of money, and that the defendant being 

70] in want of such sum *of money, the plaintiffs agreed 
with him to loan him the amounts of the notes in suit, pro-
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vided he would take the said amounts (after deducting there-
from the rate of six per centum on the same for the time the 
said notes had to run) in notes of Virginia banks in a state 
of suspension, or some other state banks in a state of sus-
pension, at their nominal amount; which said suspended 
bank notes were then depreciated in value below the value of 
the District bank notes, and much more depreciated below the 
value of specie; and that defendant would previously execute 
his notes to the plaintiffs for the nominal amounts so to be 
advanced to him, superadding thereto the interest on the 
amount mentioned in each of said notes for the time said note 
had to run; and that the defendant, in pursuance of said 
agreement, did afterwards receive the said notes of suspended 
banks in Virginia and other suspended state banks: And 
that if the jury further find that the bank reserved,'on the 
respective nominal amounts of money so loaned to the defend-
ant, interest thereon at the rate of six per centum per annum, z 
paying him the balance of said loans in the depreciated paper 
aforesaid, and that the plaintiffs, according to the agreement 
between them and defendant, expected and intended to re-
ceive the amount of the notes in suit, with interest thereon, 
in specie, or in funds of greater value than the money so paid, 
as the proceeds of said notes as aforesaid: then the said facts, 
if believed by the jury, constitute an usurious agreement, and 
all contracts founded thereon are null and void.

“Prayer No. 6:
“If, from the evidence aforesaid, the jury shall find an 

agreement between the plaintiffs and the defendant, by which 
the defendant borrowed from the said plaintiffs the amounts of 
money mentioned in said notes, deducting interest on said 
amounts at the rate of six per centum per year, and that the 

sa^ 1(>ans were paid to the defendant by the plain- 
tiffs in depreciated bank notes, as a device, and with intent to 
evade the statute of usury, and that the said notes were 
ounded on such agreement, and made in pursuance thereof: 
hen the jury ought to find the said agreement to be usurious.

If. the jury believe, from the evidence aforesaid, that the 
no es in suit were given in consideration of a loan or loans of 
money made by plaintiffs to defendant, and that by the terms 
d f aSreement on which said loan or loans were made, the

* na enc^aa^ was compelled to take the same in depreciated 
wl^er’k known to the plaintiffs to be depreciated,) 

ereby the defendant not only paid the legal interest on the 
amount of said loans, but sustained a loss on the 

precia ed paper with which the plaintiffs paid him, then it is
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competent for the jury to infer usury from the whole circum-
stances in evidence.

“Prayer No. 8:
*»-1-1 “It is competent for the jury, from all the circum- 

-■ stances in evidence, *to infer usury in the agreement or 
agreements on which the notes in suit were founded.

“But the court refused each of said prayers, though pre-
sented seriatim, and the defendant excepts to such refusal, and 
claims the same benefit of exception as if each refusal afore-
said was separately excepted to. And this his bill of excep-
tions is signed, sealed, and ordered to be enrolled, this 24th 
day of December, 1841.”

Brent, for the plaintiff in error.
Hellen, for the defendants in error.

Mr. Justice WAYNE delivered the opinion of the court.
This suit is brought upon a promissory note, given in 

renewal of a former note, which had been discounted by the 
defendants in error. The defendants in the court below deny 
that the plaintiffs have any right of action upon the note sued 
on, on the ground that the first note was tainted with usury.

Such is the law in such a case. The mere change of securi-
ties for the same usurious loan to the same party who received 
the usury, or to a person having notice of the usury, does not 
purge the original illegal consideration, so as to give a right of 
action on the new security. Every subsequent security given 
for a loan originally usurious, however remote or often re-
newed, is void. Tuthill v. Davis, 20 Johns. (N. Y.), 285; 
Reed v. Smith, 9 Cow. (N. Y.), 647, and the cases of Sauer- 
wein v. Brunner, 1 Harr. & G. (Md.), 477; Thomas v. Catheral, 
5 Gill & J. (Md.), 23, decided in the courts of appeal in 
Maryland, under the statute of which state, it is said, the note 
now sued upon is void. But such is not the case before us. 
The defendant, Walker, had entered into a contract with the 
United States to supply the navy with beef, and to enable 
himself to do it, he applied to the bank, by letter dated the 
30th January, for a loan of $25,000, and offered as a security 
a draft upon E. Kane, the navy agent, and also to assign to the 
bank the beef which he might put up. The bank accepted 
his offer, but before Walker gave the draft upon Mr. Kane, or 
made the assignment, he drew his note on the 6th day or 
February, seven days after he had written his letter asking for 
a loan, for $10,000, at ninety days, and handed it into bank; 
which note, at maturity, was renewed by the note of the 9th 
May, now in suit. This note, however, was not discounted 
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until the 18th February, and when then done, the proceeds 
were not passed to his credit until the 22d. The cause of the 
delay, in both particulars, the proof in the case shows, was, 
that Walker did not, until the 19th of February, draw his 
draft upon the navy agent, as he had proposed to do, or make 
an assignment of the beef to the bank, until the 20th. He 
may or may not have passed the navy agent’s acceptance to 
the bank on the day it is dated, or have delivered his deed for 
the beef the day after; but between those days and the 22d 
inclusive, he did. so, and the bank’s security being then [-*79 
in its possession as he had offered it, the proceeds *of 
his $10,000 note was, on the last mentioned day, passed to his 
credit. But, in the mean time, Walker had drawn out of the 
bank, upon his checks, more than seven thousand dollars, with 
which he was debited when the proceeds of his note were 
carried to his credit; which sum and the interest upon it, com-
puted for ninety-four days, from the date of the note, left 
a balance to his credit of $997.86. The computation of the 
interest from the 6th February, instead of from the day when 
the proceeds were carried to his credit, is the usury com-
plained of. The letter of the defendant of the 30th January, 
asking for the loan of $25,000; the acceptances of his drafts 
upon the navy agent by that officer, and the defendant’s 
assignment to the bank of certain portions of the beef which 
he had on hand, and which he might put up under his contract 
with the United States, and which assignment was not exe-
cuted until the 20th February, were in evidence before the 
court below. The assignment recites the defendant’s contract 
with the United States, so far as it was necessary to introduce 
the contract which he was about to make in it with the bank; 
then his indebtment to the bank for loans and discounts, his 
intention to secure the payment of the money due by him, 
and all drafts, note or notes that have been given for the same, 
or might be afterwards given by way of substitution or 
renewal of such drafts or notes, or any of them, &c., &c., and 

en states that the money which had already been advanced 
01 loaned, or which might afterwards be advanced or loaned by 

e bank to the defendant, being for the purpose of enabling 
im to. fulfil his contract with the United States. Now, the 

proo is positive, on both sides, that the note sued on was
ln re?ewa^ °f fhe note of the 6th February, which had 

inf ^ven under his proposal for a loan, and that it was 
cP en j ° be fhe note, the payment of which was to be 

the assignment. Such being the evidence, the 
r n r correctly refused every instruction which was asked to 

r e question of usury to the jurv as a fact. It was a
75
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case of a written contract, in which the court had the exclu-
sive power of deciding whether it was usurious or not. Levy 
v. Gadsby, 3 Cranch, 180. But if it were not so, we think the 
instructions, as they were asked, could not have been given by 
the court to the jury. Each of them called upon the court to 
give an opinion upon the sufficiency of the evidence, and in 
all of them, except the eighth, there was a separation of the 
facts from the entire evidence, so as to bring them under the 
cases of Scott v. Lloyd, 9 Pet., 418; Greenleaf n . Booth, 9 Id., 
292; and that of the Chesapeake and Ohio Canal Co. n . Knapp, 
9 Id., 541. Nor do we think that there was any error in the 
instruction given by the court to the jury under the defend-
ant’s first prayer. The court sufficiently distinguish between 
the facts of the cashier’s evidence and his belief, and tell the 
jury that they are to determine by the facts whether the cash-
ier’s inferences were justified.

The judgment of the court is affirmed.

*William  Henders on , Plaintif f in  error , v . 
John  Anderson .

This court adheres to the rule laid down in Walton v. Shelly, 1 T. R., 296, sus-
tained as it has been by the decisions of this court in The Bank of the Unitea 
States v. Dunn, 6 Pet., 57 ; The Bank of the Metropolis n . Jones, 8 Id., 12, 
and Scott v. Lloyd, viz., that a party to a negotiable paper, having given it 
value and currency by the sanction of his name, shall not afterwards invali-
date it by showing, upon his own testimony, that the consideration on wliicn 
it was executed was illegal.1

This  case was brought up by writ of error from the Circuit 
Court of the United States in and for the eastern district oi 
Louisiana. .

Anderson was a citizen of Kentucky, and William Hender-
son of Louisiana. Henderson was a partner in the commer-
cial house of John Henderson and Co., carrying on business 
in the town of Warrenton, Warren county, Mississippi«

On the 3d of February, 1837, Thomas J. Green drew the 
following inland bill: . QQ7

“ Warrenton, February ¿d, looi.
“ Exchange for $3,795.

“ Twelve months after date of this my first of exchang ,

1 Adhere d  to . Smyth v. Strader, 4 How., 404 and note; Sweeny v 
Easter, 1 Wall., 178.
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(second of the same tenor and date unpaid,) pay to the order 
of Messrs. John Henderson & Co. thirty-seven hundred and 
ninety-five dollars, value received, and charge the same to 
account of Your obedient servant,

“Thos . J. Green .
“ To Messrs. Briggs, Lacoste, & Co., Natchez.”

It was endorsed by John Henderson & Co. and D. G. Bar- 
low & Co., and passed into the hands of Anderson. Being 
protested for non-acceptance and non-payment, Anderson in-
stituted suit against William Henderson, the partner, by way 
of petition, according to the practice in Louisiana, as follows:

“ That the petitioner is holder and owner of a certain bill 
of exchange, for the sum of thirty-seven hundred and ninety- 
five dollars, drawn by Thomas J. Green, endorsed and directed 
to Messrs. Briggs, Lacoste & Co., Natchez, which said bill was 
drawn to the order, and was endorsed by John Henderson & 
Co., dated at Warrenton, in the state of Mississippi, on the 3d 
February, 1837, payable twelve months after date, which 
said bill of exchange, on the 8th of February, 1837, was pro-
tested for non-acceptance, and on the 6th day of February, 
1838, the day of maturity, was duly protested for non-payment 
by James B. Cook, a notary public, in the city of Natchez, duly 
commissioned and qualified, and that said John Henderson & 
Co. was, by said notary, duly notified of said protest for non- 
acceptance, and for non-payment by, all of which will appear 
by reference of said bill of exchange and protest thereof, and 
said bill of exchange annexed is made a part thereof.

.“At -^e ^me sa^ biH was endorsed, petitioner avers that 
said William Henderson was a member of the late com- ¡-#74 
mercial firm of *John Henderson & Co., formerly doing *- 
business at Warrenton, under the said style and firm of John 
Henderson & Co., and as a member of the said firm, he is now 
lable in solido to pay to petitioner the amount of said bill of 

exchange, with interest, cost, and damages, and by the laws of 
e state of Mississippi petitioner is entitled to five per cent, 

images .on the amount of said bill.
etitioner alleges further, that the said William Hender-

son, though amicably requested, has neglected to pay the 
or any Pai“t thereof, for which he is indebted as afore-said.

I his petition was answered as follows:
1 °W pOmes defendant in the above entitled cause, and, 

k excePUon, says: that he is not bound to answer 
trnp6 °A ecause be has not received, nor been served with, a 

an exact copy of the petition, which by law he is entitled
77
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to, and that he has not been legally cited to appear and answer 
herein. Wherefore he prays judgment, to be dismissed hence 
with his costs, &c.

“ And if the foregoing exception be overruled, he pleads the 
general denial. He denies that he is in any manner liable to 
pay the bill of exchange sued on. He avers, specially, that 
he neither signed and endorsed said bill himself, nor in any 
way authorized the name of said firm of John Henderson & 
Co. to be signed and endorsed on the same; that it was so 
signed and endorsed as aforesaid by one John Henderson, 
without the knowledge and consent of defendant, and without 
any authority whatever; that such endorsement was made 
neither for the benefit, nor for any debt or liability, of the 
defendant or of said firm, nor was it made within the scope of 
the partnership powers, or on account of said firm; but with-
out any due authority, and without the knowledge and con-
sent of the defendant, the said bill was signed and endorsed 
as aforesaid by said John Henderson, purely for the benefit and 
accommodation of the drawer, the said Thomas J. Green: of 
all which the parties to said bill, and the holders thereof, be-
fore and after maturity, had due notice. Defendant requires 
strict proof of every allegation in the petition.

“ Wherefore he prays judgment, with his costs, &c.”
After sundry proceedings, a commission was issued to take 

the testimony of John Henderson, the acting partner and en-
dorser of the bill, and the cause came on for trial in February, 
1842. At the trial, the court excluded the evidence thus 
taken, and there was a judgment for the plaintiff; but the 
following bill of exceptions being taken to the ruling of the 
court, the decision came up for review.

“ Be it remembered, that on the trial of the above entitle 
cause, the defendant’s counsel, in order to prove the allega-
tions set forth by the defendant in his answer, offered in evi 
dence the deposition of one John Henderson, who, at the time 
«rri of the drawing and endorsement of the bill of exchange 

sued on, was a copartner with *defendant, the firm 
doing business under the name and style of John Hender-
son & Co.; and especially in order to prove that said John 
Henderson endorsed upon said bill the partnership name, 
without any authority whatever, without the knowledge or 
consent of defendant, and contrary to their articles of-co-
partnership, and the course of dealing of said firm; that i 
was so endorsed in the presence of the plaintiff, purely foi 
accommodation of the drawer, Thomas J. Green, in isc arg. 
of a promissory note held by the plaintiff against said Gree.n, 
that said bill was not endorsed as aforesaid, for the accommo 
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dation, or on account of the said firm of John Hender <on & 
Co., nor in any manner for the benefit of said firm of John 
Henderson & Co., nor in any matter in which said firm was 
interested; and that the plaintiff, when said bill was so drawn, 
and endorsed, and delivered to him, was fully cognisant of all 
the above facts. The plaintiff’s counsel objected to the recep-. 
tion of said deposition, on the ground that the said John Hen-
derson was incompetent to testify to any fact tending to 
invalidate the said bill, policy for the protection of com-
merce and the public morals requiring the rejection of such 
evidence. The court, after taking time to consider, sustained 
the objection, and rejected the deposition, on the ground taken, 
as aforesaid, by the plaintiff’s counsel.

“ To this decision of the court, the defendant takes this his 
bill of exceptions, and prays that the same be allowed and 
signed by the court.”

Conrad, for the plaintiff in error.
This is an action by the holder of a bill of exchange against 

one of the members of a commercial firm by which it purports 
to have been endorsed.

The endorsement is admitted, but the defence is, that it was 
made by one member of the firm, without the knowledge or 
consent of his copartner, the defendant, solely for the accom-
modation of the drawer, and in a matter in which the partner-
ship had no interest or concern whatever.

Io prove these facts, the partner who made the endorsement 
of the firm on the bill was examined under a commission, and 
bis deposition, to be found at page 17 of the record, does fullv 
establish them.

This deposition, however, was objected to on the ground 
lat, being a party to the bill, he could not impeach it by his 
estimony. The objection was sustained by the court, and the 
eposition excluded. To this decision a bill of exceptions was 
a en, page 13 of the record, and the only question presented 

is as to the correctness of this decision.
s Henderson had no interest in the event of the suit, his 

general competency is not denied; but it is said, on the au- 
ori y of the doctrine first distinctly laid down in r-*«« 
a ony. Shelly, that his testimony *is inadmissible so 
f aS \ establish that the endorsement made by him 

was not binding on his copartners.
will Par? ^om sanction which the doctrine, that a witness 
imi;</°i ,3 P.erm^fe(i to impeach his own acts, derives from 

ecisl°ns, it is difficult to perceive on what rational
s i can rest. In either a moral or a legal point of view
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it seems to be equally untenable. In a moral aspect, to con-
fess a fault, is in some degree to atone for it; and what is 
under all circumstances a merit, becomes an imperative duty, 
when the concealment of a fault by the one who had commit-
ted it would involve an innocent person in its consequences.

In a legal point of view, the doctrine appears equally unsound. 
The civil law maxim nemo dllegans turpitudinem suam est audi- 
endus, invoked by Lord Mansfield in its support, is manifestly 
misapplied. Its proper application is to parties to the suit, not 
to witnesses. Its meaning is, that no man shall allege his own 
turpitude as the foundation of a claim or a right. It is equiv-
alent to another axiom in that system, ex turpi causd non nasci- 
tur actio, and is analogous to the common law principle that 
“ no one shall take advantage of his own wrong.”

In fact, in all other cases courts of justice have adopted the 
opposite principle. The general rule is, not only that a man 
may confess his own turpitude, but that he is bound to do so, 
whenever his confession will not subject him to a criminal 
prosecution; and even this exception, being established solely 
for the protection of the witness, may be waived by him.. In 
criminal trials witnesses are every day allowed to prove crimes 
in the commission of which they aided and abetted. In chan-
cery, (which has borrowed the practice from the civil law,) 
even parties may be compelled to disclose acts of fraud and 
moral turpitude.

It was no doubt a conviction on the part of the English 
courts that the rule was erroneous in principle and. inconven-
ient in practice, that induced them first to limit its applica-
tion to negotiable instruments, and finally to abandon it alto-
gether. Jordaine v. Lashbrook, 7 T. R., 601.

In this country, in some of the states, the. rule has never 
been followed. In others, where it had been originally adopted, 
the courts have been gradually receding from it. Stafford,?. 
Rice, 5 Cow. (N. Y.), 23; Powell?. Waters, 8 Id., 673; Wil-
liams?. Walbridge, 3 Wend. (N. Y.), 415. .

The rule is now universally held to apply only to negotiable 
paper. -

This limitation of the rules is a virtual abandonment or the 
ground on which it was originally founded, inasmuch as the 
impropriety or indecency of allowing a man to contradict his 
own acts, can in no manner depend on the form or character 
of the instrument thus sought to be impeached.

The rule thus restricted must rest, therefore, on another 
principle, to wit, the public policy of protecting nego- 

‘‘J liable paper. Now on *this point, I will.observe, first, 
that if the holder received the paper in good faith, he is sum- 
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ciently secured by the principle which protects such paper in 
the hands of a bona fide holder against all equities that may 
exist between the original parties. If, on the contrary, he 
took the paper mala fide, there can be no good reason why he 
should be protected. In the first hypothesis, the evidence 
would be irrelevant; in the second, the reason for its exclu-
sion does not exist.

There are, it is true, two exceptions to this remark, to wit: 
where the defence set up is that the note or bill originated in 
a gaming or usurious consideration. In these cases the instru-
ment, even in the hands of a bona fide holder, is tainted with the 
illegality of its origin. But is not this exception founded on 
considerations of public policy ? If so, how can a rule which 
excludes the evidence of the facts be also founded on public 
policy ? How can it be at the same time politic to allow the 
consideration of negotiable paper to be inquired into in these 
cases, and at the same time impolitic to prevent the introduc-
tion of the only evidence by which, in the great majority of 
cases, the facts can be established?

At all events, if the object of the rule be to protect negotia-
ble paper in the hands of bona fide holders for a valuable con-
sideration, (and we apprehend it can hal’dly be desirable to pro-
tect any other,) then the rule itself should be co-extensive 
with the object sought to be attained. As the only cases, 
therefore, where the consideration can in such cases be inquired 
mto are those in which usury or gaming is set up as a defence, 
it would be sufficient for all the public policv of the rule to say, 
that a party to a negotiable instrument should not be permit-
ted to prove that it originated in a gambling or usurious con-
sideration.

I have ventured on these general remarks in relation to the 
tins' rule, because the rule itself is of recent origin, 

and the jurisprudence in regard to it, both in England and in 
is country, is so fluctuating, that I do not consider it as 

firmly established.
But we contend that the rule, even when carried as far as it 

case6761 ^een by this court, does not apply to the present 

t \ In the first place, for it to be applicable, the paper sought 
„ . e^^hed must not only be negotiable, but have been 
11 ai^^ated. U. S. v. Dunn, 5 Pet., 51; Same v. Lifiler, 

Bla99 v. Phoenix Ins. Co., 3 Wash. C. C. R., 7; 
¿wdy. Cochrane Serg. & R. (Pa.), 397.
nart?^ (/ft in the present case is still in the hands of a 
thaf^ri° le onginal transaction. In point of form, it is true

Vnr^T Pre®enf holder is the assignee of the payee and* VU. III.-—° QI
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endorser, but in point of fact he was a party to the transaction 
in which it originated, and had full knowledge of the purposes 
for which it was executed. It was only a mode whereby the 
endorsers undertook to become sureties for a debt due by the 
drawers to the plaintiff. Powell n . Waters, 8 Cow. (N. Y.), 

692*781-1 *2. Even supposing that the draft can be considered
in a technical sense as having been negotiated, the endorsee 
certainly took it mala fide, and with a full knowledge that 
Henderson, in endorsing on it the signature of his firm, was 
committing a fraud on his copartners. Now, it is well settled 
that the rule does not apply to cases of fraud or misconduct 
to which the holder was a party. Peterson v. Willing, 3 Dall., 
506; Langer v. Felton, 1 Rawle (Pa.), 141; McPherson v. 
Powers, 1 Serg. & R. (Pa.), 102.

3. The draft was drawn and payable in the state of Missis-
sippi. Its nature and effect must, therefore, be tested by the 
laws of that state. Now, the law of that state provides, in 
substance, that in all cases where a promissory note or other 
obligation in writing has been assigned, the defendant shall be 
allowed the benefit of all want of lawful consideration, failure 
of considerations, payments, discounts, and set-offs made, had, 
or possessed against the same, previous to notice of the assign-
ment, any law, usage, or custom in any wise to the contrary 
notwithstanding, in the same manner as if the same had been 
sued and prosecuted by the obligee or payee therein. Law of 
June 25, 1822, sect. 12. See Howard & Hutchinson’s Dig. p. 
372.

By this law negotiable instruments are placed precisely on 
the same footing with all other securities, and, therefore, the 
distinction on which alone the principle which prevents a party 
to an instrument from impeaching it by his testimony rests, is 
unknown in that state. The defence, in the present case, is 
want of consideration. Had the suit been brought by the 
assignee of an instrument not negotiable, the witness would 
unquestionably have been competent to prove this fact. But 
by the laws of Mississippi the assignee of a note or bill ot 
exchange has no other or greater rights than the assignee o a 
bond or other instrument not negotiable in its character. Ine 
witness is, therefore, as competent in the one as in the other. 
The case is similar to that of Baring v. Shippen, 2 binn. (1 a.), 
165.

4. The lex fori must regulate the competency of witnesses. 
Story’s Conflict of Laws, 526, sect. 635; and by the laws pi 
Louisiana the witness was competent. Louisiana Code, ai,. 
2260.
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Mr. Justice DANIEL delivered the opinion of the court.
Upon a writ of error' to the Circuit Court of the United 

States for the eastern district of Louisiana.
This was an action instituted at law in the Circuit Court for 

the eastern district in the state above mentioned, by petition, 
according to the inodes of proceeding in the courts of that 
state, in the name of the defendant in error, as endorsee and 
holder of a bill of exchange for $3795, against the plaintiff in 
error, as an endorser of that bill.

The petition sets forth the facts following: That the peti-
tioner is the holder and owner of the bill in question, which 
was drawn by one Thomas J. Green, at Warrenton, 
Mississippi, on the 3d of February, *1837, directed to l  
Briggs, Lacoste & Co., at Natchez, payable, twelve months 
after date, to John Henderson & Co., by whom it was endorsed. 
That on the 8th day of February, 1837, this bill was protested 
for non-acceptance, and on the 6th day of February, 1838, was 
duly protested for non-payment in the city of Natchez, and 
that John Henderson & Co., were regularly notified of said 
protests for non-acceptance and non-payment. That at the 
time at which the said bill was so endorsed, the plaintiff in error 
was a member of the firm of John Henderson & Co., then 
doing business at Warrenton, in Mississippi, and as a member of 
that firm is liable to the petitioner for the amount of the bill 
of exchange, with interest, costs, and damages. That the peti-
tioner is a citizen and resident of the state of Kentucky, and 
the said William Henderson, a citizen and inhabitant of the 
parish of Carroll, in.the state of Louisiana. Upon the afore-
going petition the plaintiff below prayed judgment, with his 
costs, &c.
,, The defendant below, in the first place, took an exception to 

e petition on the ground that he had not been served with a 
rue copy thereof, according to law, nor had been legally cited 
o appear, and therefore prayed to be dismissed; secondly, he 
n erposed what is there styled “ the general denial,” corres- 

1 general issue; and thirdly, he averred
that he neither signed nor endorsed the said bill 

t  ?se rjn°i ln any way authorized the name of the firm of 
samp, ^y^rson & Co., to be signed and endorsed on the 
jp ’ .at it wa? so signed and endorsed by one John Hen- 
amf v Hh T knowledge and consent of the defendant,
mpnf n. °Ut authority whatsoever; and that such endorse- 
bilifv for the benefit, nor for any debt or lia-
within th 6 defendant, nor of the said firm; nor was it made 
th? or on account of

» n that without any due authority, and without the 
83



79 SUPREME COURT.

Henderson v. Anderson.

knowledge and consent of the defendant, the bill was signed 
and endorsed by said John Hendersoh purely for the benefit of 
the said Thomas J. Green, the drawer, of all which the parties 
to the said bill, and the holders thereof, before and after the 
maturity thereof, had notice.

At a subsequent day the exception first taken for the alleged 
want of regular service of the petition, was waived by the 
defendant, and the cause was continued; afterwards, upon the 
trial thereof, the defendant, in order to prove the allegations 
in his answer to the petition, offered in evidence the deposition 
of John Henderson, who, at the time of the drawing and en-
dorsement of the bill of exchange sued on, was a copartner 
with the defendant in the firm, doing business under the name 
and style of John Henderson & Co.: this evidence being 
designed to show that John Henderson endorsed the partner-
ship name upon the bill without authority, without the knowl-
edge or consent of the defendant, and contrary to their articles 
*801 copartnership and to the course of their dealings;

-* and that it was so *endorsed, in the presence of the 
plaintiff, purely for the accommodation of the drawer, Thomas 
J. Green, and not for the accommodation, nor on account of, 
nor in any manner for the benefit of the firm of John Hender-
son & Co. The reception of this deposition was objected to 
on the ground that John Henderson, as a member of the firm 
by whom and at the time the endorsement was made, was in-
competent to testify to facts tending to invalidate the bill; the 
court sustained this objection, and rejected the deposition. of 
John Henderson. To the ruling of the court on this point 
the defendant took an exception, which was reserved to him.

The exception thus taken presents the whole'controversy in 
this case, which, controlled by principles heretofore ruled by 
this court, would seem to be limited within a very narrow com-
pass. The inquiry how far a party to a negotiable instrument 
may be heard in a court of law to impeach or invalidate that 
instrument in the hands of another, is one which has led to 
considerable discussion and to different conclusions in the 
courts both of England and in this country. In the case o 
Walton, assignee, ^c., v. Shelly, 1 T. R., 296, the Court o 
King’s Bench decided, that a party to a negotiable paper, av- 
ing given it value and currency by the sanction of his name, 
shall not afterwards invalidate it by showing, upon his own 
testimony, that the consideration on which it was execu e 
was illegal. Subsequently, by the same court, this rule was 
so far relaxed or abrogated as to permit the impeachmen o 
such an instrument by persons standing in the same re a ion 
to it. See Jordaine , LaMrook, 7 T. R., 601. Amongst 
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the different states of our union the decisions of the Court of 
King’s Bench on either side of this question have been 
adopted. In this court the rule laid down in the case of 
Walton v. Shelly has been admitted and adhered to with a 
uniformity which establishes it as the law of the court. 
Thus, in the case of the Bank of the United States v. Dunn, 
6 Pet., 51, it was enforced in an action by the holder of a note 
against an endorser, in which an attempt was made to im-
peach the note upon the testimony of a subsequent endorser;. 
in the case of the Bank of the Metropolis v. Jones, 8 Pet., 12, 
in which the maker of a note was deemed an incompetent wit-
ness, in an action by the holder, to testify to facts in discharge 
of the liability of the endorser; and in the case of Scott v. 
Lloyd, the decision of this court, though not directly upon the 
same point, may be regarded as approving the rule established 
by the cases previously adjudicated. The judgment of the 
Circuit Court for the eastern district of Louisiana now under 
review being fully sustained by these authorities, that judg-
ment is hereby affirmed.

*Emily  Poult ney  et  al ., Appellants , v . The
City  of  Lafayette , Isaac  T. Preston  et  al ., L ° 
Def endants .

before a case can. be dismissed under the 21st rule, regulating equity practice, 
Per® ex^’ toe technical sense, a plea or demurrer on the part of 

tne defendant, which the plaintiff shall not have replied to or set down for
Th earin= betore the second term of the court after filing the same.

e complainant, if he chooses, may go to the hearing, on bill and answer.

This  was an appeal from the Circuit Court of the United 
TkS n • Louisiana, sitting as a court of equity.
Ihe heirs of Poultney filed a bill in chancery against the 

1t + ii Lafayette and upwards of two hundred individuals.
alleged that Poultney had purchased from the Widow 

ousseau a tract of land about a mile and a half above the 
y 0 New Orleans in May, 1818; and that to secure the 

p yment of part of the purchase money, he had mortgaged 
e same land to her for $80,000, payable in five annual instal-

ments of $16,000 each; that Poultney died in October, 1819, 
c^hdren, and that the defendants were in pos- 

to redeem which the complainants claimed a right
The proceedings which took place in court after this are 
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exceedingly complicated. Some of the defendants answered, 
using this expression, “ the said answer to serve and be instead 
of a demurrer and pleas to the said bill of complaint.” Ob-
jections were made to the jurisdiction of the court on account 
of the residence of the complainants, and a rule granted to 
try the fact of residence, which rule was afterwards set aside.

The bill was taken pro confesso as to many of the defend-
ants, who were afterwards allowed to answer; numerous 
persons were vouched in warranty by the defendants, and 
afterwards the proceedings stricken out; demurrers were 
filed and overruled; the case was put upon the rule docket 
and then brought back again; three more defendants were 
brought in.

The answers, amongst other matters, averred that Poultney, 
at the time of his death, was insolvent, and that the property 
in question had been subjected to the operation of the laws in 
Louisiana and sold to its present possessors.

In 1842, the following proceedings took place.
On this first Monday of January, 1842, appeared Isaac T. 

Preston and C. M. Conrad, Esquires, for defendants, and filed 
in evidence with the clerk and master the following exhibits 
marked A, B, C, D, E, F, G, I, M, N, O, P; and, on further 
motion of said counsel, this cause is set for trial for hearing on 
the merits, for Friday, the 14th January, 1842.

And afterwards, to wit, on the 9th day of February, one 
thousand eight hundred and forty-two, the following entry 
was made of record, to wit:

*« Wednesday, February 9, 1842.
“The court met, pursuant to adjournment. Present, the 

Honorable Theodore H. McCaleb, district judge; the Honor-
able John McKinley, presiding judge, absent.

Heirs of Poultney )
v. [ No. 37.

The city of Lafayette et als. )
“ On motion of Isaac T. Preston, Esq., this cause was called 

on the docket and fixed for trial for Wednesday, the 23d Feb-
ruary, 1842.” o ,

And afterwards, to wit, on the 23d of February, 1842, the 
following order of court was entered of record, to wit:

“ Wednesday, February 23, 1842.
“ The court met, pursuant to adjournment. Present, the 

Honorable Theodore H. McCaleb, district judge; the Honor-
able John McKinley, presiding judge, absent.
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Heirs of Poultney )
o. [ No. 37.

The city of Lafayette et. als. )
“On the 23d day of February, 1842, this case was called 

for trial; whereupon the complainants, by their counsel, ob-
jected, upon the ground that the cause was improperly put 
on the issue docket, and set down for trial; that no repli-
cation had been filed, and that, since the last term of the 
court, some of the defendants had died, and their heirs or 
representatives had not been made parties to the suit; and 
moved the court to remand this cause to the rule docket, 

. that an issue might be formed. On the other hand, the 
defendants insisted that the case should proceed immedia- 
ately to trial, or be dismissed under the rules of practice pre-
sented by the Supreme Court in equity cases. These motions 
were all fully argued together, and, after argument thereof, 
the court took time to consider.”

And afterwards, to wit, on the 24th day of February, one 
thousand eight hundred and forty-two, the following entry 
and decree were entered of record, to wit:

“ Thursday, February 24, 1842.
“The court met, pursuant to adjournment. Present, Hon-

orable Theodore H. McCaleb, district judge; Honorable John 
McKinley, presiding judge, absent.

Heirs of Poultney )
n- . v. [ No. 37.
ihe city of Lafayette et als. )

“On this day the court proceeded to deliver its opinion 
on the motions argued and submitted yesterday in this 
cause.. When the court had announced it was about to de-
liver its opinion, the counsel for the complainants moved to 
be allowed to file the documents A and B, but the court r*oo 
refused to receive them, stating that it was ’about to 
deliver an opinion on the cause; upon [which] the counsel for 
he complainants handed them to the clerk, the court consid- 

enng that the complainants’ application to file a bill of revivor 
or exceptions came too late.

Decree of the Court.
, . ^*e defendants having moved to dismiss the bill of com- 

p aint in this cause, under the 21st of the rules in equity cases, 
P. f aPpearing to the court that the complainants had not 

th .°r ^a the pleas filed in this case, nor filed replication to 
e answers, although more than two terms of the court had 
‘psed since the filing of the same, it is ordered and adjudged,
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and decreed, that the bill of complaint in this case be dismissed 
as to all the defendants, and the complainants pay the costs of 
suit.”

From which decree, the complainants appealed to this court.
The case was argued by Mr. Chinn (in writing) for the 

appellants, and Mr. Coxe, for the appellees.
The following is an extract from Mr. Chinn’s argument:
The bill in this cause was dismissed under the 21st rule of 

this court, prescribed for the inferior courts in chancery causes, 
because “ the plaintiffs had not set for trial the pleas filed, nor 
filed replications to the answers, although two terms of the 
court had elapsed since filing the same.” To all this it is con-
fidently responded, that there were no pleas filed in the cause. 
Some of the defendants, availing themselves of the 23d rule 
of practice, instead of filing a formal demurrer or plea, did 
insist on some special matter in the answers, which they left 
with the clerk of the court, and claimed to have the benefit 
thereof, as though they had pleaded the same matter. They 
commence “ The several answer of,” &c.—“ The said answer 
also to serve and be instead of a demurrer and pleas to the 
said bill of complaint.”—Was there then a plea in the cause? 
Surely not. There was something else; there was an answer 
to serve and be instead of a plea, and of which the party 
claimed the advantage, as under the answer and not under a 
plea: and so it was regarded by the court when an applica-
tion was made to it to try the question of citizenship:—and 
although the party could avail himself of all the matter, by 
way of answer, the plaintiff could not otherwise regard it 
than as an answer, and could do no otherwise towards forming 
an issue, without leave of court, than file a general replication 
to it, as an answer.

It is said in the order dismissing the bill, that more than 
two terms had elapsed since filing the pleas. Now if the most 
rigid and technical interpretation of the rules are to be had, 
and they shall be conformed to to the letter, it becomes impor-
tant to ascertain when the pleas of the defendant were filed' 
The answers of some of the defendants appear to have been 
lodged with the clerk of the court in his office, on the ay 
* ... °4 5 there was no *notice taken of them upon the

rule docket or in the minutes of the court, and conse- 
quently they were not parts of the record; the defendants 
were not bound by them, and the complainants were not noti-
fied of their being on file. On the 24th, 30th, and s o 
December, 1839, and on the 19th February, 1840, notes are 
made upon the rule docket of the filing of answers up01* °% 
days, but nothing is said about the filing of pleas. -Nei er
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those days were or could have been rule days; consequently 
the act was nugatory. On the 24th of December, 1839, a 
motion was sustained to set aside the decree nisi, and leave 
was given the defendants to file answers, which does not 
appear from the minutes then to have been done; and the 
complainants were, by order of the court, protected in their 
right thereafter to file any exception to the answers that might 
be filed. Let it be borne in mind, that the decree nisi was set 
aside without putting the parties defendant upon any terms 
whatever; they were not even compelled to pay costs.

In the answers various record and documents are properly 
referred to as exhibits, and constitute parts of the answers— 
the most material and only important parts, and without the 
filing of which the plaintiff could not safely proceed in mak-
ing up an issue in the cause. At the January rules, 1842, 
these exhibits were for the first time filed and noted upon the 
rule docket—they never having been before even lodged with 
the clerk. Up to that time the filing of answers was not com-
plete ; then for the first time the cause stood upon bill and 
answer—and at the same time the cause was set for hear-
ing by the defendants, on the merits, for Friday, the 14th 
January, 1842; at the same time they suggested the death of 
Layton, and the names of his heirs, and took an order at the 
rules that they be parties. There was then clearly a miscon-
ception by the court, that more than two terms had elapsed 
th1^ ^6 bling of the pleas and before the order dismissing

It doth clearly appear from the 17th rule, that issues are to 
be formed, and causes are to be prepared for trial, at the rules 
and upon the rule days, and that neither party is bound to 
notice the proceedings of his adversary except they be then 
en^ed in the rule book, or they be had in open court.

1 he court below predicated its order dismissing the bill 
somewhat upon the failure of the plaintiffs to file replications 
0 the answers, and suffering two terms to expire.

1 ing a motion made by the complainants to set aside the 
ru e tor hearing of the cause upon its merits, and to remand 

e cause to the rule docket, that an issue might be had, and 
jning the argument of that motion, the defendants moved to 

thA^f8. 6 • nn^er ^e 21st rule, without any previous rule 
pontr T’ .wjthout any previous notice thereof, and in direct 

ru e tor a trial of the cause upon its merits, 
sa “Tk’ taken* The court, in pronouncing the order, 
the , defendants having moved to *dismiss under

8 - rUf’ appearing to the court that the 0 
P ainants had not set for trial the pleas filed, nor filed
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replications to the answers, although two terms of the court 
had elapsed since the filing the same, it is ordered and ad-
judged, and decreed, that the suit be dismissed “ as to all of 
the defendants.” In response, therefore, to an application to 
remand the cause to the rules, and in response to an applica-
tion to dismiss under the 21st rule, he does dismiss under that 
rule; and because the plaintiff had not replied to the answers.

The plaintiffs were not bound to notice or reply to the 
answers until two calendar months after they were put in, 
filed at the rules, or in open court; and upon their failure to 
reply or file exceptions, they might be ruled to reply ; and 
upon the expiration of that rule, and no replication or 
exceptions filed, the suit might be dismissed: but even then, 
in the discretion of the court, the cause might be retained 
upon the payment of cost.—Rule A^th. But in this case 
there had been no rule for replication. No pains of dismissal 
could be inflicted upon the plaintiff for failing to reply, until 
he was ruled to do so. It was then a vain invocation of the 
13th rule to sanction a dismissal moved for under the 21st.

After filing a replication it would be too late to except to 
an answer; but the courts, in the exercise of a sound discre-
tion, and for the attainment of justice, would suffer the repli-
cation to be withdrawn and exceptions had. But, at any time 
before replication, it is the right of the plaintiff, at the rules 
or in open court, to file exceptions to the defendants’ answers; 
and this right was particularly secured to the plaintiffs, with-
out limitation as to time, upon setting aside the decree nisi. 
The court will not ordinarily set aside a decree nisi, until the 
coming in of a sufficient answer. In this case the rule was 
ex gratia departed from; reserving the right of the plaintiffs 
to reply to the answers when they should come in.

Upon the trial of the plaintiffs’ motion, and before the deci-
sion thereof—when there had been no rule for replication, and 
the party’s right to file exceptions to the defendants answers 
would appear to have been unquestionable—they offered to 
do so, but the court refused them permission; and, inasmuch 
as Robert Layton had subsequently to the preceding teirn 
departed this life, and his heirs were not properly before the 
court, the plaintiffs offered to file a bill of revivor against 
them, which the court refused to permit: and without accept-
ing any terms, or putting the plaintiff upon any terms to 
speed the cause, put an end to the cause by pronouncing a 
final decree—and did not, even in that, reserve to the plain-
tiffs the right to commence de novo. ... , .

It is supposed that the decretal order dismissing the plain-
tiffs’ bill is erroneous for its ambiguity, and want of reason-

90



JANUARY TERM, 1 845. 85

Poultney et al. v. City of Lafayette et al.

able judicial certainty. After dismissing the bill as to all the 
defendants—which applies to all who had been served with 
process, or who had been *made defendants in the bill, r*gg 
and who had not answered—the decree proceeds: “and L 
the complainants pay the costs of suit with regard to such of 
the defendants as had filed pleas of demurrers—the complain-
ant having failed to reply to or set for hearing such pleas or 
demurrers before the second terra of the court after filing the 
same, agreeably to the 21st of the rules of practice for the 
courts of equity of the United States, as prescribed by the 
Supreme Court of the United States.”

Proctor filed the only demurrer that was filed in the cause. 
An issue was had speedily. It was set for hearing, and inas-
much as Layton and others relied upon the same matters, they 
were all heard. The demurrers were overruled, and the de-
fendants ordered to answer over, which Proctor has never 
done, notwithstanding which he has succeeded in turning the 
plaintiff out of court. Now can this court ascertain from the 
decree, which of the persons named as defendants in the com-
plainants’ bill are entitled to their costs ? &c., &c.

We therefore conclude that the inferior court erred,—
1. In deciding that the defendants, or any of them, had 

filed pleas in the cause.
2. That the failure of the plaintiffs to set such pleas down 

for trial should be visited with the pains of dismissal of their 
bill.

3. That the plaintiffs were in default in not replying to the 
defendants’ answers.

4. In refusing leave to the plaintiffs to file exceptions to the 
answers, and a bill of revivor against the heirs of a deceased 
party.

5. In dismissing the plaintiffs’ bill as to all or any of the 
parties.

6. In awarding costs to the defendants, or any of them, and 
not defining to whom.

. ,^n fusing to award a rehearing of the case upon the 
petition and affidavit filed.

Coxe, for appellees, said that after the case was argued in 
e court below, and when the court was about to deliver its 

opinion, some papers were presented, but the court very prop- 
er y said it was too late. The printed argument refers to the 
posi ion of the case when the judge decided it; and there 

as nothing in this position to prevent the complainants from 
mg a replication. The record shows that they endeavored 
excuse themselves for this omission by filing a petition for
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a re-hearing; and it is, in fact, from the refusal of the court to 
grant this that the appeal was taken.

Mr. Justice McLEAN delivered the opinion of the court.
This is an appeal from the decree of the Circuit Court for 

the eastern district of Louisiana.
To determine the point brought up by the appeal, it is un-

necessary to state the substance of the bill or answers. On 
motion, the Circuit Court dismissed the bill, under the

J 21st rule, because the *“ complainants had not set down 
for hearing the pleas filed in this case, nor filed replication to 
the answers, although more than two terms of the court had 
elapsed since filing of the same.”

The rule referred to is, “ if the plaintiff shall not reply to, 
or set for hearing any plea or demurrer before the second term 
of the court after filing the same, the bill may be dismissed, 
with costs.” No plea had been filed in the case, and the de-
murrer filed had been overruled, so that the rule did not apply 
to the case as it stood at the time of the dismissal. The rule 
can only apply to demurrers and pleas technically so called. 
And there is no other rule of proceeding which authorized the 
decree of the court. The complainant may, if he choose, go 
to the hearing on the bill and answer.

The decree of the Circuit Court is reversed, and the cause 
is remanded for further proceedings.

Amos  Kendall , Plain tif f in  error , v . Ntl ianm . B.
Stokes , Lucius  W. Stockto n , and  Daniel  Moore , 
surv ivors  of  Rich ard  C. Stockton , Defe ndants  in
ERROR.

[The reader is referred to a former case between these parties, reported in 
12 Peters, 524. The decision of the court in the present case is so intimately 
connected with the facts in both, that it is impossible to give a clear account 
of the principles established, without a reference to those facts.]

After the decision in the former case, Stokes%&c., brought a suit against Ken-
dall, which rested ultimately on two counts, viz., the first and nttn. ine 
first claimed damages for the suspension, by Kendall, on the booKS 
Post-office Department, of certain credits which had been entered by^nis 
predecessor. The fifth, for the refusal, by Kendall, to credit stokes, dec., 
with the amount awarded in their favor by the solicitor of the treasury.

The damages claimed in the first count constituted a part of the
the solicitor, as shown by the plaintiffs below in their own evidence.

After a reference, an award, and the reception of the money ’ wound
suit cannot be maintained on the original cause of action,, upo g
that the party had not proved, before the referee, all the damages

92



JANUARY TERM, 1845. 87

Kendall v. Stokes et al.

sustained, or that his damage exceeded the amount which the arbitrator 
awarded.1

The acts complained of were not ministerial, but were official acts, done by 
Kendall in his character of postmaster-general. A public officer, acting 
from a sense of duty, in a matter where he is required to exercise discretion, 
is not liable to an action for an error of judgment.2

xMr. Russell says : “After an award hold a demand from the cognizance of 
has been made, no action can be main- the arbitrators, and then to sue for it.” 
tained for any matter in difference Wheeler v. Fan Houten, 12 Johns, 
within the scope of the submission, (N. Y.), 311; see Fidler v. Cooper, 19 
which was not in fact brought before Wend. (N. Y.), 285; Ott v. Schroep- 
the arbitrator, nor can advantage be pel, 5 N. Y., 182; Coleman v.* Wade, 
taken of it in answer to a motion for 6 Id., 44 ; Harris v. Wilson, 1 Wend, 
attachment. Parties, therefore, must (N. Y.). 511.
be careful to bring forward at the time But in Connecticut it is held that an 
of the reference every claim within the award operates only in respect of those 
submission on which they intend to matters which are, in fact, mentioned 
insist.” Russell on Award, 478 (4 ed.) by, or by the necessary implication of 
In support of this statement he cites its language, are included within the 
the leading English case, Dunn v. instrument itself. Bunnell v. Pinto, 
Murray, 9 Barn. & C., 780 ; also Dicas 4 Conn., 431; so in Vermont, Bobin- 
v. Jay, 6 Bing., 519; Smith v. John- son v. Morse, 26 Vt., 392; Buck v. 
son, 15 East, 213 ; Collins v. Powell, Buck, 2 Id., 417 ; Briggs v. Brewster,
2 R., 756 ’ Glegg V’ Dearden’12 Q- 23 Id-, 100 ? so in Maine, Inhabitants 
B., 576. of North Yarmouth v. Inhabitants of

An award directing mutual releases Cumberland, 6 Greenl. (Me.), 21; 
closes all accounts between the parties Bixby n . Whitney, 5 Id., 192 ; proba- 
up to the time of the submission, and bly so in New Hampshire, Whittemore 
precludes a second arbitrator, on a v. Whittemore, 2 N. H., 26; so in 
subsequent reference of all matters in Massachusetts, Webster v. Lee, 5 
difference, from awarding in respect Mass., 334; King v. Savory, 8 Cush, 
ot a claim, which existed at the time (Mass.), 312 ; Edwards v. Stevens, 1 
ot the former submission, and might Allen (Mass.), 315 ; Hodges v. Hodges, 
nave been decided by the former arbi- 9 Mass., 320. But when a party is re- 
rator, although in fact it was not con- quested to present a claim embraced 
i ereu or awarded on by him. Turn- in the submission, and he refuses to do

V' Tufnirilham, 4 Nev. & so, in all the courts it will be held that 
1 n 00 ’ j 2 v. Ballston, the claim is forever barred. Warfield 

r n ’ a m’I23; but see Rovee v- v- Holbrook, 20 Pick. (Mass.), 531.
a^'t^a  w46; Golightly y- 2 Cit ed . United States v. Schurz, 

Jellicoe, 4 T. R., 147, note. 12 Otto, 395 ; s. c., 1 Morr. Tr., 306.
J™™ °-,coniPensation for lands See Brewer v. Watson, 65 Ala., 96.

rad™ad 1S a bar to a claim The rule seems to be well settled in 
Smails, mesne profits, this country and in England that an
Hnrlet^ ’Elackburn B. W. Co., 2 officerisnot liable to an action if he 
g- * •> °3; s. c., 27 L. J., Ex. falls into an error, in a case where the

Put it io „ • j  aet done is not merely ministerial, but
inteAtiAdk. £ 2fimty ,any matter one in relation to which his duty is to 
or reieetAii A? tbe Parties, exercise his judgment and discretion,
consider-».] t*16 arbltrator, will be even though an individual may suffer 
P C S V’ 1 Bro., by his mistake. Gould v. Hammond,
p sop  a  kA rWhUV-Holmes, 2 Moll., McAll., 235; Wilkes v. Dinsman, 7 
Younee& T 2 How., 89, 132; Otis v. Walter, 2
1 Dowl 4oo . c? ’ Uptonry- Upton, Wheat., 18 ; Wells v. Atlanta, 43 Ga., 
Esn. 168 • t * Las \le^ 1 67; Wilson v. New York, 1 Den. (n ’
& Ry. 46i v-Lemon, 2 Dow. Y.), 595; Freeport v. Marks, 59 Pa.

The’ enni+c xt xr , 2$3 » Euell v. Ball, 20 Iowa, 282 ;elined to XeW are in’ ßutler v* Kent, 19 Johns. (N. Y.)
223 ’ Fuller Gould, 20 Vt., 643 ;P y is at liberty to with- Londegan v. Hammer, 18 Iowa, 508 : 
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With regard to the fifth count, the application for the mandamus covered the 
same ground as that taken in this count. Both rested on the refusal of Ken -
dall to pay a sum of money to which Stokes, &c., were lawfully entitled.

But where a party has a choice of remedies for a wrong done, selects one, pro-
ceeds to judgment, and reaps the fruits of his judgment, he cannot after-
wards proceed in another suit for the same cause of action.

This is especially true where the party has resorted to a mandamus, because it 
is not issued where the law affords a party any other adequate mode of re-
dress. To allow him to maintain another suit for the same cause of action 

*SS1 *would be inconsistent with the decision of the court which awarded 
88 J the mandamus.3

Evidence of special damage was improperly admitted, under the circumstances 
of the case in the court below.4

This  case was brought up, by writ of error, from the Circuit 
Court of the United States, for the district of Columbia, sitting 
for the county of Washington.

The Supreme Court of the United States having affirmed (12 
Pet., 524) the decision of the Circuit Court, awarding a manda-
mus against Amos Kendall, application was made by Stokes, 
&c., to Kendall, that the sum of money mentioned in the pro-
ceedings should be carried to their credit on the books of the 
department. Kendall declined to interfere in the matter, upon 
the ground that the “ auditor ” had charge of the books, and 
that he himself had no power to settle claims, and no money

Bailey v. Wiggins, 5 Harr. (Del.), Judges trying cases, are in noway 
462; Beidv. Hood, 2 Nott. & M. (S. liable personally, even though they 
C.), 471; Deal v. Harris, 8 Md., 40 ; act maliciously or corruptly. Bradley 
Walker v. Halleck, 32 Trul., 239 ; Ham- v. Fisher, 13 Wall., 348 ; Fray v. 
ilton v. Williams. 26 Ala., 527 ; Lenox Blackburn, 3 Best & S., 576 ; Lloyd 
v. Grant, 8 Mo., 254 ; Jordan n . Han- v. Baker, 12 Co., 25 ; Picas v. Lord 
son, 49 N. H., 199; Kelly v. Bemis, 4 Brougham, 6 Car. & P., 249; Gates v. 
Gray (Mass.), 83 ; Ambler v. Church, Lansing, 5 Johns. (N. Y.), 282; s. c., 
1 Root (Conn.), 211; Dawkin v. Lord 9 Johns., 394; Lining v. Bentham, 2 
Boheby-, 4 Post., 806; Dawkins v. Bay (S. C.), 1; Mostyn v. Fabngas, 
Lord Paulet, L. R., 5 Q. B., 94; s. c., Cowp.,161.
9 Best & S., 768. Stewart v. Cooley, 23 Minn., 347 ,

But if he is actuated by malice, s. c., 23 Am. Rep., 690, is an exception 
cruelty or wilful oppression, the action to the general rule ; but that case i 
does lie. Otis v. Watkins, 9 Cranch, only an illustration of the rule that a 
339, 355 ; Baker v. State, 27 Ind., 485 ; bad case makes bad law .
Morris v. People, 3 Den. (N. Y.), The doctrine of Kendall v. Stokes 
381; Hoggatt v. Bigley, 6 Humph, was applied to a judge of an election. 
(Tenn.), 236; Chickering v. Bobinson, United States v. Gillis, 2 Cranch C. 
3 Cush. (Mass.), 543; Gregory v. C., 44. Nor is a clerk of a court ha- 
Brooks, 37 Conn., 365 ; Wall v. Trum- ble for an honest error of ’ 
ball, 16 Mich., 228; Seaman v. Pat- a competent deputy, where he himse 
ten 2 Cai (N. Y.), 312; Thompson v. is m no default. Patons v. Lee, 
Sands, 8 Wend. (N. Y.), 462 ; Beed v. Cranch C. C., 646. As¡to cour ts^ma - 
Conway, 20 Mo., 22; Lilienthal v. tial, see Dyner n . Hoover, 20 How.,
Campbell, 22 La. Ann., 600. And 65. Cnurt 2
proof may be introduced to show ’
that fact. Martin v. Mott, 12 Wheat., Utah T., 409. _ Piaaaio 16
31; United States v. Gillis, 2 Cranch * See Insurance Co. v. Piaggio, I
C. C., 44; Gould v. Hammond, Me- Wall., 386.
All., 235.
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to pay them with. On the 30th of March, 1838, a peremptory 
mandamus was issued by the Circuit Court, commanding him 
to obey and execute the act of Congress immediately on the 
receipt of the writ, and certify perfect obedience to it on the 
3d of April next.

On the 3d of April, Mr. Kendall addressed a letter to the 
court, saying that he had communicated the award of the 
solicitor of the Treasury to the auditor, and received from him 
official information that the balance of said award had been 
entered to the credit of the claimants, on the books.

In October, 1839, Stokes, &c., brought a suit against Ken-
dall. The declaration consisted of five counts, three of which 
were abandoned after a verdict and motion in arrest of judg-
ment.. The two remaining were the first and fifth.

The first count averred, in substance, that the plaintiffs, 
with Richard C. Stockton, deceased, under and in the name of 
said Richard, were contractors for the transportation of the 
mails of the United States, by virtue of certain contracts 
entered into between them and the late William T. Barry, 
then postmaster-general of the United States. That the said 
William T. Barry, as postmaster-general, did cause certain 
credits to be given, allowed, and entered in the books, accounts, 
and proper papers in -the Post-office Department, in favor of 
the plaintiffs and said Richard, as such mail contractors, under 
and in the name of said Richard. That the defendant, on suc-
ceeding Mr. Barry in the office of postmaster-general, wrong-
fully, illegally, maliciously, and oppressively caused said items 
of account, so entered, and credited, and allowed, and upon 
which payments had been made, to be suspended on the books, 
accounts, and papers of the Post-office Department; and did 
cause said plaintiffs and said Richard, under and in the name 
of said Richard, to be charged on said books, papers, and 
accounts, with said several items and sums of money, aniount- 
iug to $122,000.

I he 5th count averred the passage of a private act of r*on 
ongress *entitled “An act for the relief of Wm. B. *- 
okes,„Richard C. Stockton, Lucius W. Stockton, and Daniel 
oore, by which the solicitor of the Treasury was authorized 

au lequired to determine on the equity of the claims of them, 
oi any of them, growing out of certain alleged contracts 

e ween them , and Mr. Barry, and. by which the postmaster- 
WaS ^lrecfe(^ f° credit them with such amounts as 
e awarded, pursuant to the act. This count also aver-

P J e actual rendition of an award by Virgil Maxey, then 
of R’ ?l. n nle f°r the sum °f $162,727.05, in favor

ic |ard C. Stockton, as the representative of himself and 
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the plaintiffs below, and the refusal of Mr. Kendall to comply 
fully with the terms of the award, by crediting them with the 
full amount awarded.

The cause came on for trial at November term, 1841, which 
resulted in a verdict for the plaintiffs.

After the rendition of the verdict aforesaid, the defendant 
produced the following certificate by the said jurors, and 
prayed the court to be permitted to have the same entered on 
the minutes of the court, to which the court assented.

“We, the jurors, empannelled in the case of William B. 
Stokes and others v. Amos Kendall, and in which case we have 
this day rendered our verdict for the plaintiffs for $11,000, do 
hereby certify that said verdict was not founded on any idea 
that the defendant performed the acts complained of by the 
plaintiffs, and for which we gave damages as above stated, 
with any intent other than a desire faithfully to perform the 
duties of his office of postmaster-general, and protect the pub-
lic interests committed to his charge; but the said damages 
were given by us on the ground that the acts complained of 
were illegal, and that the said sum of $11,000 was the amount 
of actual damage to plaintiffs estimated by us to have resulted 
from said illegal acts.”

Upon the trial the defendant took three bills of exceptions..
The 1st exception was to the competency of the evidence 

to sustain the action. The evidence offered by the plaintiffs 
was:

1. A transcript of the record in the mandamus case.
2. The report of Virgil Maxey, solicitor of the Treasury.
3. Sundry letters and documents.
4. Oral testimony relating to the partnership.
The defendant offered four prayers to the court, praying 

instructions to the jury that the defendant was not responsible 
to the plaintiffs in the right in which they then sued under 
the 1st count; that he was not liable under the 5th count for 
refusing to comply with so much of the award of the solicitor 
as he, on the ground of want of jurisdiction in the said solici-
tor,. refused to comply with; that he was not liable for.conse-
quential damages; and that the plaintiffs had no joint right of 
action.

All of which prayers were refused by the court, to which 
refusal the defendant excepted.

*2d Bill of Exceptions.
The defendant then offered in evidence sundry depositions 

and papers. #
1. The depositions of Andrew Jackson, Martin Van Buren, 

and B. T. Butler.
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2. Correspondence between Mr. Kendall and the attorney-
general.

3. The attorney-general’s opinion, Document No. 123, 26th 
Congress, 21 session, House of Rep. Ex. Doc. page 1010.

4. Letter from the solicitor of the Treasury.
5. Reports of post-office committees of Senate and House.
6. The evidence of Francis S. Key, Esq.
Upon all which evidence the defendant founded four 

prayers:
1. That plaintiffs were not contractors.
2. That defendant was not liable if he acted from a con-

viction that it was his official duty to set aside the extra allow-
ances.

3. That he was not liable if he acted from a conviction that 
the solicitor had no lawful jurisdiction to audit and adjust the 
items, &c.

4. That he was not liable for any of his acts, if the jury 
believe that he acted with the bona fide intention to perform 
duly the duties of his office, and without malice or intention to 
injure and oppress the plaintiffs.

All of which prayers the court refused to grant, and to the 
refusal the defendant excepted.

3d Bill of Exceptions.
The plaintiffs offered evidence to prove their special expenses 

and losses, such as counsel-fees, tavern-bills, discounts, &c., to 
the admission of which evidence the defendant objected; but 
the court overruled the objection and allowed it to be given. 
To which overruling the defendant excepted.

The case came up upon all these grounds.

Lent and Jones, for the plaintiff in error.
Coxe, for defendants.

laid down the following propositions: .
• That the official acts complained of in the declaration 

amount to nothing more than a breach of contract, and a 
re usal to pay money due by contract and award.

• that these acts, with what motives, aggravations, or con- 
^^ences soever accompanied, lay no ground for an action, 

demean^ dama£es’ as ^or an official or personal tort or mis-

a$ case is now presented by the record, it is a 
of ^af defendant’s motives for the acts complained 
hamaIe-C-ear °* a^ ma^ce, self-interest, and intention to vex, 

xi Or °PPress plaintiffs, and proceeded from no
Vm m^^an a ^esire faithfully to perform the duties of 
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his office, and to protect the public interest committed to his 
charge; and that if the acts complained of were in truth 

J illegal, or in any way a transgression of his ’public 
duties, (which is altogether denied,) they resulted from an 
honest mistake and misapprehension of the authority and 
duties of his office; consequently, the broad question is now 
presented, whether an honest misapprehension of the rights of 
the plaintiffs below, and a contestation of those rights, under 
the influence of honest mistake, and in the manner and form 
appearing by the declaration and evidence in the cause, be an 
official or personal tort or misdemeanor. We maintain the 
negative of this question.

4. If the plaintiffs have shown, either in pleading or in evi-
dence, any cause of action, still we except to all the evidence 
of special damage pretended to have been sustained by the 
plaintiffs, in consequence of the defendant’s refusal to allow 
and pay them the several sums of money pretended to be due 
under their contract—such as discounts and usury paid by 
them for money borrowed, expenses of travel, large fees to 
counsel, tavern-bills, and other expenses incurred in pur-
suit of their claim against the Post-office Department. We 
maintain that the only measure of damages for withholding 
money due, (whether on public or private account,) is the 
legal interest on the sum due.

5. That all right of action (if any such ever existed, which 
is denied) for the pretended misfeasance complained of in the 
first count, was completely extinguished and barred by the act 
of Congress authorizing the solicitor of the Treasury to settle 
and adjust the claims of the plaintiffs and R. C. Stockton, or 
any of them, for the extra services, &c., in the act mentioned, 
and by the full and final settlement and adjustment of the 
same by the solicitor, as shown by the plaintiffs.

6. That all right of action (if any such ever existed, which 
is denied) for the . pretended nonfeasance complained, of in the 
5th count, (to wit, the non-payment of a certain portion of the 
solicitor’s award,) was extinguished and barred by the plain" 
tiffs’ election of their remedy by mandamus, and the result of 
the procedure on such mandamus, as shown by the plaintiffs.

7. That the defendant, as postmaster-general, had authority 
and was prima facie justified, by the circumstances of the case, 
for both the acts of pretended misfeasance and nonfeasance 
complained of: 1st, for originally contesting their claims ioi 
the pretended extra services afterwards referred to the so ici 
tor of the Treasury; and 2dly, for maintaining that the solici-
tor of the treasury had exceeded the scope of the. au 
committed to him by the act of Congress, in allowing cer am
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claims not within the terms of the submission to his award, as 
defined in the act of Congress; and, consequently, for refusing 
to pay so much of the solicitor’s award as allowed such inad-
missible claims.

8. That there is a fatal misjoinder of parties in this action; 
inasmuch as the plaintiffs, by their own showing, both in 
pleading and in evidence, have no such joint rights of con-
tract or action as they have sued on in this case.

*9. That from their own exhibit of the original con- 
tracts, under which all the plaintiffs’ claims arise, taken L 
in connection with the acts of Congress relating to the pre-
mises, the plaintiffs’ own case, upon their own showing, abso-
lutely concludes against any such joint rights of contract and 
action as are asserted in the first count.

10. That from their own exhibit of the awards of the solic-
itor of the Treasury, referred to in their 5th count, their case, 
upon their own showing, equally concludes against such joint 
rights of action as are asserted in the 5th count.

Consequently, the evidence of O. B. Brown ought to have 
been rejected, as incompetent and inadmissible; and the court 
ought to have allowed the several instructions asked by the 
defendant in regard to such joint rights.

11. We maintain generally, and without exception, that the 
points of evidence, and of law, raised by the defendant in the 
course of the trial, and in arrest of judgment, (as set forth in 
the several bills of exceptions and motions in arrest of judg-
ment, already referred to,) ought to have been sustained by 
the Circuit Court, and were erroneously overruled by that 
court.

.Dent went largely into the history of the case, referring to 
many of the public documents which have been mentioned.

^°°k UP fhe points, and contended that the act of 
}°25, (3 Story, 1985,) made the postmaster-general a disburs-
ing officer of all the revenue of the department. See also 3 
btory, 1630, the 4th section of the act of March M, 1817; 2 
btory, 1091, 5th section of the act of April 21st, 1808; Grid- 
teyv. Palmerston, 7 J. B. Moo., 91, 108; 3 Brod. & B., 275; 
' Com. Law Rep., 434.

On the third point he cited 1 East, 555, 558, and 564, note;
H Johns. (N. Y.), 114.

The fourth point he thought too clear to be discussed.
4. -fP n and sixth points he contended that the plain-

i S, .P^focfod from this action, by having already
/d 61x remedy- 2 W. Bl., edition of 1828, 779, 827; 4 Rawle (Pa.), 287-299; 17 Pick. (Mass.), 7-14; 6 Wheat., 109;
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1 Salk., 11; 2 Bos. & P., 71; 7 Johns. (N. Y.), 21; 8 Id., 
384.

The evidence which the plaintiff introduced in this case is 
the same which they brought before the solicitor to obtain his 
award, and also in the mandamus case; and this may be shown 
under a plea of the general issue as well as under a plea in 
bar. Young v. Black, 7 Cranch, 565.

Coxe, for defendants in error, referred to numerous docu-
ments to show that there was no misjoinder of parties; that 
they had all been recognized as joint contractors. He denied 
that it was a concessum that there was no malice; on the con-
trary, it is averred in the declaration. He denied also that 
the merits of this case had ever been settled. They were not 
*Q31 by ^be solicitor of the Treasury, whose *province it was

-I to decide on the legality or illegality of Mr. Kendall’s 
conduct in suspending the payments. They were not settled 
in the mandamus case, which related to an entry which Mr. 
Kendall refused to make. The Circuit Court directed him to 
make it, and the Supreme Court affirmed the decision. 12 
Pet., 609.

Having disposed of some preliminary objections, Mr. Coxe 
proceeded to discuss the liability of public officers to pay 
money withheld, and cited 6 T. R., 443; 3 Wils., 443; 2 
Kane, 312; 6 Munf. (Va.), 271; 11 Mass., 350; 3 Wheat., 
346; 2 Cranch, 175; 1 T. R., 493; 7 Mass., 282; 2 W. 
Bl., 1141; 5 Johns. (N. Y.), 282; 9 Id., 395; 13 Id., 141; 
1 Cranch, 137; 10 Pet., Swartwout's case.

The defendants’ conduct was illegal. See 15 Pet., case of 
Bank of Metropolis; 9 Cl. & F., 251, 278, 283; Lyndhursts 
opinion, 284; Ld. Brougham’s opinion, 287-303, as to malice; 
310, Ld. Campbell’s opinion.

Jones, in reply and conclusion, referred to several parts of 
the record to show that there was not such a partnership as 
would enable the plaintiffs to sue, and to other parts to show 
that malice in Mr. Kendall was wholly out of the case. This 
destroyed all claim for consequential damages.

He then discussed what constitutes an illegal act in a pub-
lic officer, so as to make him liable in damages for withholding 
money, and referred to Story on Agency, 308, sect. 305; 1 
Cranch, 345. . . _

Upon what grounds actions ex delicto have been maintained 
against a public officer, he referred to 1 East, 562, 568; and 
to show what description and quality of officers are liable to 
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this action, he referred to the case of Gidley t  . Ld. Palmer-
ston, 111.

If the action be really founded upon a form of contract, 
yet, being mixed up with tort, every defence, good against the 
form ex contractu, is good against the tort. 1 Esp., 172; 8 T. 
R., 335.

An action will lie against a public officer only when the 
duty to be performed is wholly ministerial, and never in a 
case where judgment is to be exercised. United States v. 
Bank of Metropolis, 15 Pet., 403.

As to the mandamus case, Mr. Kendall did not disobey, for 
the extra allowance extended only to the end of the first 
quarter of 1835.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

The record in this case is very voluminous, and contains a 
great mass of testimony, and also many incidental questions 
of law not involving the merits of the case, which were raised 
and decided in the Circuit Court, and to which exceptions 
were taken by the plaintiff in error. But both parties have 
expressed their desire that the controversy should now be ter-
minated by the judgment of this court; and that the leading 
principles which must ultimately decide the rights of the par-
ties should now be settled; and that the case should
not be disposed of upon any technical or other objec- 

tions which would leave it open to further litigation. In this 
view of the subject it is unnecessary to give a detailed state-
ment of the proceedings in the court below. Such a state- 
ment would render this opinion needlessly tedious and compli- 
iAe(h We shall be better understood by a brief summary of 

e pleadings and evidence, together with the particular 
points upon which our decision turns; leaving unnoticed 

ose parts of the record which can have no influence on the 
ju gment we are about to give, nor vary in any degree the 
ultimate rights of the parties.

t the time of the trial and verdict in the Circuit Court the 
eeara^on contained five counts. But after the verdict was 

on? plaintiffs in that court, with the leave of the
fnn?tK ent?re~ a. nolle prosequi upon the second, third, and 
fifth ’b  • th® judgment was entered on the first and the 
f0 * A ,only these two last mentioned counts, there-

’n \S necessary to speak. The verdict was a general 
mr r o e Plaintiffs, and their damages assessed at $11,000.

madp wr'H? states that by virtue of certain contracts
1 illiam T. Barry, while he was postmaster-general, 
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and services performed under them, the plaintiffs on the 1st of 
May, 1835, were entitled to receive and have allowed to them 
the sum of 8122,000, and that that sum was accordingly cred-
ited to them on the books of the Post-office Department; and 
that Amos Kendall, the defendant in the court below, after-
wards became postmaster-general, and as such illegally and 
maliciously caused the items composing the said amount to be 
suspended on the books of the department, and the plaintiffs 
to be charged therewith: whereby they were greatly injured, 
and put to great expenses, and suffered in their business and 
credit.

The fifth count recites the act of Congress of July 2d, 
1836, by which the solicitor of the Treasury was authorized 
to settle and adjust the claims of the plaintiffs for services 
rendered by them under contracts with William T. Barry, 
while he was postmaster-general, and which had been sus-
pended by Amos Kendall, then postmaster-general, and to 
make them such allowances therefore as upon a full examina-
tion of all the evidence might seem right and according to 
principles of equity; and the postmaster-general directed 
to credit them with whatever sum or sums of money the solic-
itor should decide to be due to them, for or on account of such 
service or contract; and after this recital of the act of Con-
gress, the plaintiffs proceed to aver that services had been per-
formed by them under contracts with William T. Barry, while 
he was postmaster-general, on which their pay had been sus-
pended by Amos Kendall, then postmaster-general, and that 
for these claims the solicitor of the Treasury allowed the 
plaintiffs large sums of money amounting to 8162,727.05; that 
the defendant had notice of the premises, and that it became 
#qr-i his *duty as postmaster-general to credit the plaintiffs

-I with this sum; but that he illegally and maliciously 
refused to give the credit, by reason whereof the plaintiffs 
were subjected to great loss, their credit impaired, and they 
were obliged to incur heavy expenses in prosecuting their 
rights, to their damage in the sum of 8100,000.

The defendant plead not guilty, upon which issue was 
joined.

At the trial, the plaintiffs offered in evidence the record ot 
the proceedings in the mandamus which issued from the Cir-
cuit Court upon their relation on the 7th day of June, 1837, 
commanding the said Amos Kendall to enter the credit for the 
sum awarded by the solicitor. It is needless to state at large 
the proceedings in that suit, as they are sufficiently set forth 
in the report of the case in 12 Pet., 524; the judgment of the 
Circuit Court awarding a peremptory mandamus having been
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brought by writ of error before the Supreme Court, and there 
affirmed at January term, 1838. Various papers and letters 
were also offered in evidence by the plaintiffs to show that the 
allowances mentioned in the declaration had been suspended 
by the defendant; and that after the award of the solicitor, 
and before the original mandamus issued, he had refused to 
credit $39,472.47, part of the sum awarded, upon the ground 
that the items composing it were not a part of the subject-
matter referred; and upon which, as the defendant insisted, 
the solicitor had no right to award. Other papers and letters 
were also offered showing that after the judgment of the Circuit 
Court awarding a peremptory mandamus had been affirmed in 
the Supreme Court, the plaintiffs demanded a credit for the 
above-mentioned balance on the 23d of March, 1838: that the 
defendant declined entering the credit, alleging that a recent 
change in the post-office law had placed the books and ac-
counts of the department in the custody of the auditor; and 
some difficulty having arisen on this point, the Circuit Court, 
on the 30th of March, 1838, issued a mandamus commanding 
the postmaster-general to enter the credit on the books of the 
department; and to this writ the defendant made return on 
the 3d of April, 1838, that the said credit had been entered 
by the auditor who had the legal custody of the books.

The whole of this evidence was objected to by the defend-
ant, but the objection was overruled and the testimony given 
to the jury. And upon the evidence so offered by the plain-
tiffs, before any evidence was produced on his part, the de-
fendant moved for the following instruction from the court:

“ The defendant, upon each and every of the plaintiffs’ said 
counts, severally and successively prayed the opinion of the 
court, and their instruction to the jury that the evidence so as 
aforesaid produced and given on the part of the plaintiffs, so 
far as the same is competent to sustain such count, is not com-
petent and sufficient to be left to the jury as evidence of any 
act or acts done or omitted or refused to be done by the 
defendant,, which legally laid him liable *to the plain- L 
tins in this, action, under such count, for the consequential 

amages claimed by the plaintiffs in such count.” This in- 
s ruction was refused and the defendant excepted.

he question presented to the court by this motion in sub- 
d an<^ kWaS ’ Had plaintiffs upon the evidence ad- 
uced by them shown themselves entitled in point of law to 
am am. their action for the causes stated in their declaration 
pon the breaches therein assigned, assuming that the jury .

believed the testimony to be true?
e instruction asked for was in the nature of a demurrer 
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to the evidence, and in modern practice has, in some of the 
states, taken the place of it. In the Maryland courts, from 
which the Circuit Court borrowed its practice, a prayer of this 
description at the time of the cession of the District and for a 
long time before, was a familiar proceeding, and a demurrer to 
evidence seldom, if ever, resorted to. And the refusal of the 
court was equivalent to an instruction that the plaintiffs had 
shown such a cause of action as would authorize the jury, if 
they believed the evidence, to find a verdict in favor of the 
plaintiffs, and to assess damages against the defendant for the 
causes of action stated in the declaration.

Now the cause of action stated in the first count is the sus-
pension, by the defendant, of the allowances made by his pre-
decessor in office; and of the recharge of sums with which 
the plaintiffs had been credited by Mr. Barry when he was the 
postmaster-general. And it appeared in evidence, by the pro-
ceedings in the mandamus, that the plaintiffs being unable to 
settle with the defendant the dispute between them on the 
subject, they applied to Congress for relief; that upon this 
application a law was passed referring the matter to the solic-
itor of the treasury, with directions that he should inquire 
into, and determine the equity of these claims, and make them 
such allowances therefor as might seem right according to the 
principles of equity; and that the postmaster-general should 
credit them with whatever sums of money, if any, the solicitor 
should decide to be due; that the plaintiffs assented to this 
reference, and offered evidence before the solicitor that they 
were entitled to the allowances and credits claimed by.them, 
and that, from the conduct of the postmaster-general, in sus-
pending and recharging these allowances and credits, they had 
been compelled to pay a large amount in discounts and inter-
est, in order to carry on their business; and that the solicitor 
had finally determined in favor of their claims, and awarded to 
them the sum hereinbefore mentioned, giving them, as appears 
in his report to Congress, interest on the money withheld irom 
them; and also, that, before this suit was brought, they hact 
obtained a credit on the. books of the department for the whole 
sum awarded by the solicitor. .

Assuming, for the sake of the argument, that an ac i 
might in the first instance have been sustained agains 
*0*71 postmaster-general, can the plaintiffs still suppor a sui 

971 upon the original cause of *action? It was not a con-
troversy between the plaintiffs and Amos Kendall as a pn 
individual, but between them and a public officer acting. io 
and on behalf of the United States. If they had 
damage, it was the consequence of his act. and the q
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damages was necessarily referred with the subject-matter in 
controversy, out of which that question arose. It was an in-
cident to the principal matters referred, and therefore within 
the scope of the reference; and it is not material to inquire 
whether damages for the detention of the money were claimed 
or not, or allowed or not. In point of fact, however, the 
plaintiffs did claim interest on the money withheld as a dam-
age sustained from the conduct of the postmaster-general, and 
offered proof before the solicitor of the amount of discounts 
and interest they had been compelled to pay; and, moreover, 
were allowed, in the award, a large sum on that account, which 
was paid to them as well as the principal sum. The question, 
then, on the first count is, can a party, after a reference, an 
award, and the receipt of the money awarded, maintain a suit 
on the original cause of action upon the ground that he had 
not proved, before the referee, all the damages he had sus-
tained? or that his damage exceeded the amount which the 
arbitrator awarded? We think not. The rule on that sub-
ject is well settled. It has been decided in many cases, and is 
clearly stated in Dunn v. Murray, 9 Barn. & C., 780. The 
plaintiffs, upon their own showing, therefore, were not entitled 
to maintain their action on the first count, and the Circuit 
Court ought so to have directed the jury.

The judgment upon this count is also liable to another ob-
jection equally fatal. The acts complained of were not what 
the law terms ministerial, but were official acts done by the 
defendant in his character of postmaster-general. The declara-
tion, it is true, charges that they were maliciously done, but 
that was not the ground upon which the Circuit Court sus-
tained the action either on this count or the fifth. For, among 
other instructions moved for on behalf of the defendant, the 
court were requested to direct the jury:

” That, if they found from the evidence that the postmaster-
general acted from the conviction that he had lawful power 
and authority as postmaster-general to set aside the extra 
a owances made by his predecessor, and to suspend and 

.rge the same, and from a conviction that it was his 
o cial duty to do so; and if the plaintiffs suffered no injury 
rorn such official act, but the inconveniences necessarily 

resulting therefrom, that the defendant was not liable.”
• . 18 Pls^ruction was refused; the court thereby in effect 

wn Ury understand that however correct and praise- 
t ?-e mo^ves °f the officer might be, he was still liable 

e action, and chargeable with damages.
ar*e n°i ,aware °f any case in England or in this r*no 

ry in which it has been held that a public *officer, L
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acting to the best of his judgment and from a sense of duty, in 
a matter of account with an individual, has been held liable tc 
an action for an error of judgment. The postmaster-general 
had undoubtedly the right to examine into this account, in 
order to ascertain whether there were any errors in it which he 
was authorized to correct, and whether the allowances had in 
fact been made by Mr. Barry; and he had a right to suspend 
these items until he made his examination and formed his 
judgment. It repeatedly and unavoidably happens, in trans-
actions with the government, that money due to an individual 
is withheld from him for a time, and payment suspended in 
order to afford an opportunity for a more thorough examina-
tion. Sometimes erroneous constructions of the law may lead 
to the final rejection of a claim in cases where it ought to be 
allowed. But a public officer is not liable to an action if he 
falls into error in a case where the act to be done is not merely 
a ministerial one, but is one in relation to which it is his duty 
to exercise judgment and discretion; even although an indi-
vidual may suffer by his mistake.1 A contrary principle would 
indeed be pregnant with, the greatest mischiefs. It is unnec-
essary, we think, to refer to the many cases by which this doc-
trine has been established. It was fully recognized in the case 
of Gidley, Exec, of Holland v. Ld. Palmerston, 7 J. B. Moo., 
91, 3 Brod. & B., 275.

The case in 9 Cl. & F., 251, recently decided in England, m 
the House of Lords, has been much relied on in the argument 
for the defendant in error. But upon an examination of that 
case it will be found that it had been decided by the Court of 
Sessions in Scotland, in a former suit between the same parties, 
that the act complained of was a mere ministerial act which 
the party was bound to perform; and that this judgment nad 
been affirmed in the house of Lords. And the action against 
the party, for refusing to do the act, was maintained, not up°R 
the ground only that it was ministerial, but because it ha 
been decided to be such by the highest judicial tribunal known 
to the laws of Great Britain. The refusal for which the suit 
was brought took place after this decision; and the learne 
Lords, by whom the case was decided, held that the ac o 
refusal, under such circumstances, was to be regarded as wi u , 
and with knowledge; that the refusal to aw u
decree of a court of justice was a wrong for which the par y, 
who had sustained injury by it, might maintain an action, an 
recover damages against the wrongdoer. This case, ere or ,

i Appl ied . Teal v. Felton, 12 How., 291. Cit ed . Garland v. Davis, 4 
How., 149.
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is in no respect in conflict with the principles above stated; 
nor with the rule laid down in the case of Gridley v. Ld. 
Palmerston.

In the case before us the settlement of the accounts of the 
plaintiffs properly belonged to the Post-office Department, of 
which the defendant was the head. As the law then stood it 
was his duty to exercise his judgment upon them. He com-
mitted an error in supposing that he had a right to set aside 
allowances for services rendered upon which his pre- r*qa 
decessor in office had finally decided. But as the *case L 
admits that he acted from a sense of public duty and without 
malice, his mistake in a matter properly belonging to the 
department over which he presided can give no cause of action 
against him.

We proceed to the fifth count. But before we examine the 
cause of action there stated, it will be proper to advert to the 
principles settled by this court in the case of the mandamus 
hereinbefore referred to. The court in that case, speaking of 
the. nature and character of the proceeding by mandamus, 
which had been fully argued at the bar, said that it was an 
action or suit brought in a court of justice, asserting a right, 
and prosecuted according to the forms of judicial proceeding; 
and that a party was entitled to it when there was no other 
adequate remedy; and that although in the case then before 
them the plaintiffs in the court below might have brought 
their action against the defendant for damages on account of 
his refusal to give the credit directed by the act of Congress, 
yet as that remedy might not be adequate to afford redress, 
they were, as a matter of right, entitled to pursue the remedy 
by mandamus.

Now, the former case was between these same parties, and 
ne wrong then complained of by the plaintiffs, as well as in 
he case before us on the fifth count, was the refusal of the 
e endant to enter a credit on the books of the Post-office 
epartment for the amount awarded by the solicitor. In other 

w?. s, WaS ^or refusal to pay them a sum of money to 
w ich they were lawfully entitled. The credit on the books 

as nothing more than the form in which the act of Congress, 
re erring the dispute to the solicitor, directed the payment to 

. °kject and effect of that entry was to dis- 
fhi/g6 he plaintiffs from so much money, if on other accounts 
j y were debtors to that amount; and if no other debt was 
to ta  r °‘m ^he United States, the credit entitled them 
Thp ?nce from the government the amount credited. 
nlain«%1011v mandamus was brought to recover it, and the 

s show by their evidence that they did recover it in
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that suit. The gist of the action in that case was the breach 
of duty in not entering the credit, and it was assigned by the 
plaintiffs as their cause of action. The cause of action in the 
present case is the same; and the breach here assigned, as well 
as in the former case, is the refusal of the defendant to enter 
this credit. The evidence to prove the plaintiffs’ cause of 
action is also identical in both actions. Indeed, the record of 
the proceedings in the mandamus is the testimony relied on to 
show the refusal of the postmaster-general, and the circumstan-
ces under which he refused, and the reasons he assigned for 
it. But where a party has a choice of remedies for a wrong 
done to him, and he elects one, and proceeds to judgment, and 
obtains the fruits of his judgment, can he, in any case, after-
wards proceed in another suit for the same cause of action ? It 
is true that in the suit by mandamus the plaintiffs could 
recover nothing beyond the amount awarded. But they 
*1 nm knew that, when they elected the remedy. If the goods 

of a *party are forcibly taken away under circumstan-
ces of violence and aggravation, he may bring trespass, and in 
that form of action recover not only the value of the property, 
but also what are called vindictive damages, that is, such dama-
ges as the jury may think proper to give to punish the wrong-
doer. But if, instead of an action of trespass he elects to bring 
trover, where he can recover only the value of the property, 
it never has been supposed that, after having prosecuted the suit 
to judgment and received the damages awarded him, he can then 
bring trespass upon the ground that he could not in the action 
of trover give evidence of the circumstance of aggravation, 
which entitled him to demand vindictive damages.. .

The same principle is involved here. The plaintiffs show 
that they have sued for and recovered in the mandamus 
the full amount of the award; and having recovered the debt 
they now bring another suit upon the same cause of action, 
because in the former one they could not recover damages tor 
the detention of the money. The law does not permit a party 
to be twice harassed for the same cause of action; nor suiter 
a plaintiff to proceed in one suit to recover the pnncipa 
sum of money, and then support another to recover damages 
for the detention. This principle will be found to be tally 
recognised in 2 Bl. Rep., 830, 831; 5 Co., 61, Sparry s c^.e> 
Com Dig. tit. Action, K., 3. And in the case of Moses v. Mac- 
farlan, 2 Burr., 1010, Ld. Mansfield held that the 
having a right to bring an action of assumpsit for money 
and received to his use or a special action on the case ® 
agreement, and having made his election by bringing P 
sit, a recovery in that action would bar one on t e agre ’
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although in the latter he could not only recover the money 
claimed in the action of assumpsit, but also the costs and 
expenses he had been put to. The case before us falls directly 
within the rule stated by Ld. Mansfield.1

This objection applies with still more force, when, as in this 
instance, the party has proceeded by mandamus. The remedy 
in that form, originally, was not regarded as an action 
by the party, but as a prerogative writ commanding the 
execution of an act, where otherwise justice would be obstruct-
ed ; and issuing only in cases relating to the public and the 
government; and it was never issued when the party had any 
other remedy. It is now regarded as an action by the party 
on whose relation it is granted, but subject still to this restric-
tion, that it cannot be granted to a party where the law affords 
him any other adequate means of redress.2 Whenever, there-
fore, a mandamus is applied for, it is upon the ground that he 
cannot obtain redress in any other form of proceeding. And to 
allow him to bring another action for the very same cause after 
he has obtained the benefit of the mandamus, would not only be 
harassing the defendant with two suits for the same thing, 
but would be inconsistent with the grounds upon which he asked 
for the mandamus, and inconsistent also with the decis- [-*-< a -. 
ion of the court which awarded it. If he had *another L 
remedy, which was incomplete and inadequate, he abandoned

! That one cause of action cannot be Co. v. Traube, 59 Mo., 355; Farring- 
spnt up and sued upon in several suits, ton v. Payne, 15 Johns. (N. Y.), 432; 
is well established, and it is now only Bates v. Quattlebone, 2 Nott. & M.

amihar rule. Markham v. Middle- (S. C.), 205; Cracroft v. Cochron, 16 
Str., \ Miller y. Covert, 1 Iowa, 301; Veghte v. Hoagland, 5

Stevens v. Lock- Dutch (N. J.), 125; Buckland v. John- 
o t h joo . $44’ GuernseV v« Carver, son, 15 Com. B.,145; eventhough the

24 Am. Dec., 60; plaintiff is prevented from including 
^SV' ^,eCc c’ Johns. (N. Y.), them in the former suit, by the fraud 

q/,’ s‘ °Am. Dec., 299; Secor v. of the defendant. McCaffrey v. Car--
ter> 125 Mass., 330. In addition to 

v ohm- *1C o (Mass.), 409; Warren the authorities cited, see Trask v.
6 ,Cush’ (Mass.), 103; Bailroad, 2 Allen (Mass.), 331; Hod- 

^rolo^n^ Ind- 277 ? sa«v. Stallebras, 11 Ad. & E., 301; 
np v 3o Mich., 431; Tur- Smith v. Great Western B. Co., 6
52- £G11L & J- (Md.), u- c- c- p-> 156; Watson v. Van
v ^C,’J596; Goodrich Meter, 43 Iowa, 76; Fowle v. New

ni ^S”A6.’ Halton y. Bent- Haven, 107 Mass., 352; Whitney v.
HeiXt jqo  ’ Chmn v> Hamilton, Town of Clarendon, 18 Vt., 252;

So a , Smithy. Way, 9 Allen (Mass.), 472;toT'd^  ̂ Clegg y. Dearden, 12 Q. B., 576;
tbi san.^^ Hitchin y. Campbell, 2 W. BL, 827;
AltenX,^ s. c. 8 Wils., 3M.
23 Cal Henites y. Porter, 2 Foll owed . Kentucky v. Denni-
taken at th« c,«1* s®veral chattels are son, 24 How., 97; Fisher v. City of 
one of I recovery of Charleston, 17 W. Va., 605. Cite d ,
soverv of the 1Srr bar to re" Hartman v. Greenhow, 12 Otto, 675. -«very or the others. Union Bailroad
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it by applying for and obtaining the mandamus. It is treated 
both by him and the court as no remedy. Such was obviously 
the meaning of the Supreme Court in the opinion delivered in 
the former suit between these parties, where they speak of the 
action on the case, and give him the mandamus, because the 
other form of action was inadequate to redress the injury, and 
they would not therefore require the plaintiffs to pursue it. 
And they speak of the action on the case as an alternative 
remedy; not as accumulative and in addition to the manda-
mus. In the case in 9 Clark & F., 251, hereinbefore mentioned 
upon another point, the attorney-general in his argument said 
that no other action would lie in any case where the party was 
entitled to a mandamus. And Ld. Campbell, in giving his 
judgment, said that this proposition was not universally true; 
and at any rate applied only to the original grant of the man-
damus, and not to the remedy for disobeying it; and that no 
case had been cited to show that an action would not lie for 
disobedience to the judgment of the court. This remark 
upon the proposition stated by the attorney-general shows 
clearly that in his judgment you could not resort to a manda-
mus and to an action on the case also for the same thing. If 
the postmaster-general had refused to obey the mandamus, 
then indeed an action on the case might have been maintained 
against him. But the present suit is not brought on that 
ground. No question is presented here as to the necessity of 
pleading a former recovery in bar, nor as to the right to offer 
it in evidence upon the general issue. The point in the Cir-
cuit Court did not arise upon the pleading of the defendant, 
nor upon evidence offered by him; but upon the case made by 
the plaintiffs, in which, by the same evidence that proved their 
original cause of action, they also proved that they had already 
sued the defendant upon it, and recovered a judgment, which 
had been satisfied before this suit was brought. And we 
think upon such evidence the instruction first above men-
tioned ought to have been given on this (the fifth) count, as 
it appeared by the plaintiffs’ own showing that they had 
already recovered satisfaction for the injury complained of in 
their declaration.

The case before us is altogether unlike the cases referred to 
in the argument, where, after a party has been admitted or 
restored to an office, he has maintained an action of assumpsit 
or case to recover the emoluments which had been received by 
another, or of which he had been deprived during the time of 
his exclusion. In those cases the cause of action in the man 
damus was the exclusion from office; and the suit afterwards 
brought was to recover the emoluments and profits to which
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his admission or restoration to office showed him to have been 
legally entitled. The action of assumpsit or case would not 
have restored him to the office, nor have secured his right to 
the profits. But in the case before the court, if this action 
had been resorted to in the first instance, instead of the 
mandamus, the plaintiffs *could have recovered the L 
amount due on the award, and the damages arising from its 
unlawful detention must have been assessed and recovered in 
the same verdict. Clearly, they could not have maintained 
one action on the case for the amount due, and then brought 
another to recover the damages; and this, not because both 
were actions on the case, but because they could not be 
permitted to harass the defendant with two suits for the same 
thing, no matter by what name the actions may be technically 
called, nor whether both are actions on the case, or one of 
them called a mandamus.

But if this action could have been maintained, we think 
that most of the evidence admitted by the Circuit Court to 
enhance the damages ought not to have been received. It 
consisted chiefly of discounts and interest paid by the plain-
tiffs before the award of the solicitor, and of expenses on jour-
neys and tavern bills, and fees paid to counsel for prosecuting 
their claim before Congress and the courts. It appears by the 
record that before this evidence was offered the court had 
instructed the jury, that malice on the part of the defendant 
was not necessary to support the action; and it appears also 
that the jury, which found the verdict and assessed the dam-
ages, declared that their verdict was not founded on any idea 
that the defendant did the acts complained of, and for which 
hey gave the damages of 811,000, with any intent other than 

a desire faithfully to perform the duties of his office of post-
master-general, and to protect the public interests committed 
,? . arge, an J that the damages were given on the ground

at his acts were illegal, and that the sum given was the 
amount of the actual damage estimated to have resulted from 
his illegal acts.

We have already said that although this action is in form for 
or , yet in substance and in truth it is an action for the 

it money. And upon the principles upon which
thpr&V by the court, and decided by the jury, if
thp 1 i been 110 proceeding by mandamus to bar the action, 

,1measure °f damages upon the fifth count would 
infprOO4- eC^ .ave been the amount due on the award, with interest upon it.
chieflv however, appears to have been offered

j n er the first count, because the items for interest
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paid, and travelling and tavern expenses, for the most part, 
bear dates before the award, and also a portion of the fees of 
counsel. The evidence was certainly inadmissible under this 
count, since, for the reasons already given, no action could b^ 
maintained upon it, if there had been no previous proceed-
ing by mandamus, and consequently no damages could be re-
covered upon it. But independently of this consideration, and 
even if the action could have been sustained, there are insuper-
able objections to the admission of this testimony. In the first 
place, no special damages are laid in the declaration; and in 
that form of pleading no damages are recoverable, but such as 

nQ-. the law implies to have accrued from the wrong com-
plained of; 1 Chit. Pl., 385: and *certainly the law 

does not imply damages of the description above stated. But we 
think the evidence was not admissible in any form of pleading. 
In the case of Hathaway v. Barrow, 1 Campb., 151, in an action 
on the case for a conspiracy to prevent the plaintiff from 
obtaining his certificate under a commission of bankruptcy, 
the court refused to receive evidence of extra costs incurred by 
the plaintiff in a petition before the chancellor. In the case 
of Jenkins v. Biddulph, 4 Bingh., 160, in an action against a 
sheriff for a false return, the court said they were clearly of 
opinion that the plaintiff was not entitled to recover the extra 
costs he had paid; that, as between the attorneys and their 
clients, the case might be different, because the attorney might 
have special instructions, which may warrant him in incurring 
the extra cost, but that in a case like the one before them 
the plaintiff could only claim such costs as the prothonotary 
had taxed. And in the case of Grace v. Morgan, 2 Bingh. 
N. C., 534, in an action for a vexatious and excessive distress, 
the plaintiff was not allowed to recover as damages the extra 
costs in an action of replevin which the plaintiff had brough 
for the goods distrained; and the case in 1 Stark., $66, m 
which a contrary principle had been adopted, was overruled.

These were stronger cases for extra costs than the one before 
us. The admission of the testimony in relation to the largest 
item in these charges, that is, for interest paid by the plaintitts, 
amounting to more than $9000, is still more objectiona e. 
For it appears from the statement in the exception that the 
very same account had been laid before the solicitor, and had 
induced him, as he states in his report to Congress, to make 
the plaintiffs an allowance in his award for interest,, amounting 
to $6893.93. And to admit this evidence again m tins sun 
was to enable the plaintiff to recover twice for the same 
thing; and after having received from the United States wha
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was deemed by the referee a just compensation for this item of 
damage, to recover it over again from the defendant.

There are several other questions stated in the record, but it 
is needless to remark upon them, as the opinions already ex-
pressed dispose of the whole case. The judgment of the 
Circuit Court must be reversed.

[For the dissenting opinion of Mr. Justice Mc Lean , see 
App., p. 789.]

Ex Parte  Dorr .

Neither the Supreme Court, nor any other court of the United States, or judge 
thereof, can issue a habeas corpus to bring up a prisoner, who is in custody 
under a sentence or execution of a state court, for any other purpose than to 
be used as a witness.1

An application for a writ of error, prayed for without the authority of the party 
concerned, but at the request of his friends, cannot be granted.2

*Mr. Treadw ell  moved for a writ of habeas corpus n. 
to bring up Thomas W. Dorr, of Rhode Island, under L 
the following circumstances:

He stated that Dorr was charged with levying war against 
the state of Rhode Island, and sentenced to the state’s prison 
for life, in June, 1844; that upon the trial a point of law was 
raised, whether treason could be committed against a state, 
but the court would not permit counsel to argue it; that a

1 Rec ogn iz ed . In re Metzger, 5 lease one confined for contempt by a 
How., 191. Cite d . In re Kaine, 14 state court, even though the suit in 
How., 132; Taylor v. Carroll, 20 Id., which the contempt occurred, relates 
597. See Conner v. Long, 14 Otto, 234. to property of Indians, over which

This is an exposition of the four- such state court has no jurisdiction, 
teenth section of the judiciary act. Ex parte Forbes, 1 Dill., 363.
In Bennett v. Bennett, Deady, 299, a 2 Mere volunteers, who do not ap- 
petition was granted to Susan Ben- pear in behalf of the prisoner or show 
nett, directed to Sanford Bennett to some right to represent him, will not 
obtain the custody of her infant child, be listened to. Bex v. Clark, 3 Burr., 
whose custody had been awarded her 1363. “A mere stranger has no right 
on granting her a divorce from her to come to the court and ask that a 
husband, Sanford. See also United party who makes no affidavit, and 
States v. Green, 3 Mason,482. who is not suggested to be so coerced

Any one convicted of a violation of or to be incapable of making one, may 
the laws of the United States by a be brought up by habeas corpus to be 
state court may have the writ. Ex discharged from restraint.” Ex parte 
parte Bridges, 2 Woods, 428. Child, 29 Eng. Law & Eq., 259.

If the person praying for the writ is One bringing up a person on habeas 
in custody of a United States officer, corpus without his request or author- 
no state court can release him. ity, may be sued in an action on the 
United States n . Van Fossen, 1 Dill., case by the person thus brought up. 
406, 411. Linda v. Hudson, 1 Cush. (Mass.),

The United States court cannot re- 385.
Vol . in.—8 , 113



104 SUPREME COURT.

Ex parte Dorr.

motion was made to suspend the sentence until a writ of error 
could be sued out to bring the case before the Supreme Court 
of the United States, but the court refused to suspend it. He 
then read affidavits to show that personal access to Dorr was 
denied, in consequence of which his authority could not be 
obtained for an application for such a writ. The present mo-
tion for a habeas corpus was based upon this fact. There was 
no other mode of ascertaining whether or not it was Dorr’s 
wish that his case should be brought up to this court. Under 
the 14th section of the Judiciary Act, the power to issue writs 
of habeas corpus was vested in the judges of the United States’ 
courts. 3 Story’s Com. tit. Jurisdiction, 588, 590, 594, 595, 
603, 608, 610, 625.

The case was in itself proper to be brought up under the 
25th section of the Judiciary Act, as the decision of the state 
court was thought to be inconsistent with the Constitution of 
the United States.

Mr. Justice McLEAN delivered the opinion1 of the court.
Thomas W. Dorr was convicted before the Supreme Court 

of Rhode Island, at March term, 1844, of treason against the 
state of Rhode Island, and sentenced to the state’s prison for 
life. And it appears from the affidavits of Francis C. Tread-
well, a counsellor at law of this court, and others, that per-
sonal access to Dorr, in his confinement, to ascertain whether 
he desires a writ of error to remove the record of his convic-
tion to this court, has been refused. On this ground the above 
application has been made.

Have the court power to issue a writ of habeas corpus in 
this case ? This is a preliminary question, and must be first 
considered.

The original jurisdiction of this court is limited by the Con-
stitution to cases affecting ambassadors, other public ministers, 
and consuls, and where a state is a party. Its appellate juris-
diction is regulated by acts of Congress. Under the common 
law, it can exercise no jurisdiction. . .

As this case cannot be brought under the head ot original 
jurisdiction; if sustainable, it must be under the appellate 
P The 14th section of the Judiciary Act of 1789 provides, 
“ that the courts of the United States shall have power ™ 
issue writs of scire facias, habeas corpus, and all o er wn 
not specially provided for by statute, which may be necessary 
for the exercise of their respective jurisdictions, and ®
«inn to the principles and usages of law. And that eit 

of the justices of the Supreme Court, as well as judge 
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of the District Courts, shall have power to grant writs of 
habeas corpus for the purpose of an inquiry into the cause of 
commitment: Provided that writs of habeas corpus shall in no 
case extend to prisoners in jail, unless where they are in cus-
tody under or by color of the authority of the United States, 
or are committed for trial before some court of the same, 01 
are necessary to be brought into court to testify.”

In the trial of Dorr, it was insisted that the law of the state, 
under which he was prosecuted, was repugnant to the Consti-
tution of the United States. And on this ground a writ of 
error is desired, under the 25th section of the Judiciary Act 
above named. That as the prayer for this writ can only be 
made by Dorr or by some one under his authority, and as 
access to him in prison is denied, it is insisted that the writ to 
bring him before the court is the only means through which 
this court can exercise jurisdiction in his case by a writ of 
error. Even if this were admitted, yet the question recurs, 
whether this court has power to issue the writ to bring him 
before it. That it has no such power under the common law 
is clear. And it is equally clear that the power nowhere exists, 
unless it be found in the 14th section above cited.

The power given to the courts, in this section, to issue writs 
of scire facias, habeas corpus, &c., as regards the writ of habeas 
corpus, is restricted by the proviso to cases where a prisoner is 
“in custody under or by color of the authority of the United 
States, or has been committed for trial before some court of 
the. same, or is necessary to be brought into court to testify.” 
This is so clear, from the language of the section, that any 
illustration of it would seem to be unnecessary. The words 
or the proviso are unambiguous. They admit of but one con-
struction. And that they qualify and restrict the preceding 
Provisions of the section is indisputable.
' this nor. any other court of the United States, or 
]u ge thereof, can issue a habeas corpus to bring up a prisoner, 
w o is in custody under a sentence or execution of a state 
cour , tor any other purpose than to be used as a witness.

n it is immaterial whether the imprisonment be under civil 
or criminal process. ■ As the law now stands, an individual, 

in a Circuit Court for treason against the
° -1S bey°nd the power of federal courts and

J?es’ | , be m custody under the authority of a state.
ConrfrfSpL confinement under the sentence of the Supreme 
tn is™° i i e 4siaPd» consequently this court has no power 

t0 brinS bim before it- His presence 
o required as a witness, but to signify to the court
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whether he desires a writ of error to bring before this tribunal 
the record of his conviction.

The counsel in this application prays for a writ of error, but 
*1061 as appears from his own admission that he does not 

J act under the authority *of Dorr, but at the request of 
his friends, the prayer cannot be granted. In this view it is 
unnecessary to decide whether the counsel has stated a iase, 
which, with the authority of his client, entitles him to a writ 
of error.

The motion for a habeas corpus is overruled. 

...... ————————

Edward  Curtis , Plainti ff  in  error , v . William  Mar -
tin  and  Charle s A. Coe , Defe ndants .

An act of Congress imposing a duty upon imports must be construed to de-
scribe the article upon which the duty is imposed, according to the commer-
cial understanding of the terms used in the law in our own markets at the 
time when the law was passed.1

The duty, therefore, imposed by the act of 1832 upon cotton bagging, cannot 
properly be levied upon an article which was not known in the market as 
cotton bagging in 1832, although it may subsequently be called so.2

This  case was brought up by writ of error from the Circuit 
Court of the United States for the southern district of New 
York.

It was an action brought in the court below by Martin and 
Coe against Curtis, the collector, for return of duties upon 
certain importations of gunny cloth, from Dundee, in Scot-
land, from April to September, 1841.

The facts in the case are clearly stated in the following 
brief of Mr. Nelson, attorney-general, who argued the case on 
behalf of Curtis, the plaintiff in error:—

This was an action brought by the defendants in error

1 Foll owe d . Arthur v. Morrison, our markets at the time the act was 
6 Otto, 111. Cit ed . Arthur v. Cum- passed; but, where it does appear oy 
ming, 1 Otto, 363; Tyng n . Grinnell, the act itself, that a particular mean-
2 Id. 470. ing was intended by the terms used,

In ascertaining the meaning of that particular meaning must e 
terms used in a tariff act, recourse is adopted, in giving a construction to tne 
had to their meaning, according to the act whatever the commercia $
commercial understanding of the terms of the terms may^vebeen. . 
in our markets at the time the act was velt v. Maxwell, 3 Blatcht., ,
passed ; and, where it does not appear ted States v. Breed, ! bumn., , ,
from the act itself, that some certain Elliot v. Swartwout, 10 r ., 
meaning is intended by the terms used, 2 Distinguishe d , BanKtnv,
they are understood according to the 4 How., 334, 
commercial meaning of the terms in
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against Curtis, as collector of the port of New York, to re-
cover back the sum of $4,543.17 of duties, levied by him on 
a certain article as cotton bagging, which, they contended, 
was gunny bagging, a non-enumerated article in the tariff of 
1832, and therefore duty free; and the question in the cause 
was, whether this kind of bagging was cotton bagging within 
the meaning of the revenue laws? The duties were paid 
under written protest annexed to each entry.

By the tariff of 1832 it is enacted, that “on cotton bag-
ging three and a half cents a square yard, without regard 
to the weight or width of the article,” of duty shall be col-
lected. This duty, modified by the Compromise Act, was 
chargeable when the goods were imported.

The imported article, used as bagging for the packing of 
cotton, is principally manufactured in the town of Dundee, 
in Scotland, and, like the bagging of Kentucky, was made 
of hemp, until the material of which the gunny cloth of 
India is manufactured began to be used. Bagging for cot-
ton has also been made of cotton.

Gunny (Bengalee Guni) is a coarse, strong sack- i-iis-|A7 
cloth, manufactured *in Bengal, for making into bags, 
sacks, and packing generally, the material being the fibre of 
two plants, natives of India, as hemp originally was. (See 
article “ Gunny,” in McCulloch’s Dictionary of Commerce, 
American edition, vol. 1, p. 722.)
• Gunny bagging is now manufactured in Scotland, as well as 
m India; and it was admitted, on the part of the defendants 
in error, that the importations in question came from Dundee, 
and were made into New York between the months of April 
and September, 1841.

It was established, by the testimony on both sides, that 
gunny cloth was imported largely into this country, solely for 

aggmg for the packing of cotton, since 1835. In commercial 
s^nce been known as cotton bagging; but in 

at the time of the passing of the tariff of that year, it 
was not so known. The counsel for the collector contended, 
a e rial in the court below, that if the article was, in com- 
nercial understanding, known as cotton bagging at the time 

? 1 8 importation, it was subject to the duty, and that the 
fy™ -V bagging signified any fabric, without regard to 
rnvoma 8 °* which it is composed, that was used to bale or 
whinl and Prayed the court so to charge the jury, 

ya  • T honor refused; but, on the contrary, charged that 
in nnalr UPon which the case turned was, whether the article 
whpn h ?0*! W-^ known as cotton bagging in the year 1832, 

e anff act was passed. He further charged that it
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was a settled rule of construction of revenue laws, imposing 
duties on articles of a specified denomination, to construe the 
article according to the designation of such articles as under-
stood and known in commerce, and not with reference to the 
material of which they may be made, or the use to which they 
might be applied; nor ought such laws to be construed as 
embracing all articles which might be applied to the same use 
and purpose as the specific article. If it had been the inten-
tion of Congress to impose the duty upon all articles used for 
cotton bagging, the language of the act would have been dif-
ferent, and in terms prospective, adapted to such purpose; 
that it had been argued on the part of the United States that 
the duty was intended to be laid on all articles used for cotton 
bagging, because the duty is laid on cotton bagging “without 
regard to weight or measure; ” but that the terms “ weight 
and measure ” were intended to apply to different materials 
then in use for bagging cotton, such as hemp, flax, and some-
times cotton cloth, &c., and not to any new articles that might 
thereafter be applied to that use; so that the whole question 
was, whether gunny cloth was, in commercial understanding, 
known as cotton bagging when the law was passed laying the 
duty, in 1832? If it was not, they would find for the plain-
tiffs ; if it was, they would find for the defendant. To which 
charge, in every respect, the defendant’s counsel excepted.

The jury found for the plaintiffs, now defendants in error..
*1081 *The cause now comes up on a writ of error to this 

court, and for error it is assigned—
That the judge ought to have charged the jury that the act 

of 1832 was prospective ; and that the. legislature, in using the 
term “cotton bagging,” without distinguishing.the material 
of which it was made, meant that all articles which therea ter 
should be imported for that purpose should be subject to duty;

• and that gunny bagging, being known among merchants as 
cotton bagging at the time of the importation of the bagging 
in question, was subject to duty.

Lord, for defendants in error, said that the points in the case 
were the following: ।

1. That if gunny cloth was at the time of the passage 
of the act of July 14th, 1832, in commercial understanding, 
known as cotton bagging, it was liable to the duty demande 
under the 14th clause of the 2d section of the act.

2. But if not so known at the time of the passage.ot sue 
law, then it was not liable to the duty on cotton lagging-

Whereupon he contended for the two following p p 
tions, viz.:
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1st. Under laws imposing duties, articles are to be charged 
solely according to their commercial designation at the time 
of the passage of the law, and that whether the designation 
be of a class or of individual articles. For this he cited 
1 Story’s R., 341, Bacon v. Bancroft; Id. 642, Lee v. Lincoln ; 
9 Wheat., 434, 438, United States v. 200 chests tea; 8 Pet., 
272, United States n .----- sugar ; 1 Sumn., 159, United States 
v. Breed; 10 Pet., 272, Elliott v. Swartwout.

2d. The construction claimed here by the importers is fully 
admitted by the government in the act of August 30th, 1842, 
whereby cotton bagging and gunny cloth are subjected, as dis-
tinct articles, to different rates of duty. Acts of 27th Con-
gress, 2d session, p. 180, section 3, clause 3.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

This case comes before the court upon a writ of error di-
rected to the Circuit Court for the southern district of New 
York. The action was brought by the defendants in error 
against the plaintiff, who was the collector of the port of New 
York, to recover back 84,500, which had been paid, under pro-
test, as duties upon certain goods imported into the port of 
New York, in April, 1841. The goods in question were gunny 
cloths, and were charged by the collector as cotton bagging.

The defendants in error offered evidence to show that, in 
1832, when the law passed imposing the duty on cotton bag- 
ging, the article in question was not used or known as cotton 
bagging: that it was then only seen in the form of bags^for 
India goods; that the first importation of gunny cloth, to be 
used as cotton bagging, was in 1834. It is made from the yute 
grass.

The plaintiff in error proved that these goods, at the 
time of the.importation, were known in commerce as *- y 
cotton bagging; that they were made of the proper width for 

at purpose, and for several years before this importation, 
cloths had been imported and used for cotton bagging;

Scotland g00^8 9.uestion were imported from Dundee, in 
>|Vpon this.evidence, the counsel for the defendant contended 

a i the jury found that the article gunny cloth was, in 
• un^er®tanding, known as cotton bagging at the 

fprm ° ^P^tation, it was subject to a duty; and that the 
:n nf %°nn a?cording t° the commercial under.’stand- 

i e Phrase, signified any fabric, without regard to the 
% w^lch it was made, that was used to bale or cover 

, an prayed the court so to charge the jury.
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His honor the judge refused so to charge the jury; but, on 
the contrary thereof, charged “ that the point upon which this 
case turns is for the decision of the jury, viz.: whether the 
article in question in this case was known as cotton bagging 
in the year 1832, when the tariff act was passed.1 It has long 
been a settled rule of construction of revenue laws, imposing 
duties on articles of a specified denomination, to construe the 
article according to the designation of such article, as under-
stood and known in commerce, and not with reference to the 
materials of which they may be made, or the use to which they 
might be applied. Nor ought such laws to be construed as 
embracing all articles which might subsequently be applied to 
the same use and purpose as the specific article. If it had 
been the intention of Congress to impose the duty upon all 
articles used for bagging cotton, the language of the act would 
have been different, and in terms prospective, adapted to such 
purpose. It has been argued, on the part of the United 
States, that the duty was intended to be laid on all articles 
used for bagging cotton, because the duty is laid on cotton 
bagging “ without regard to weight or measure.” These 
terms, “ weight or measure,” were intended to apply to dif-
ferent materials then in use for bagging cotton, such as hemp, 
flax, and sometimes cotton cloth, &c., and not to any new arti-
cles that might thereafter be applied to that use. So that the 
whole question of fact for the jury is whether gunny cloth 
was, in commercial understanding, known as cotton bagging 
when the law was passed laying the duty, in 1832 ? If. it was 
not, they will find for the plaintiffs; if it was, they will find 
for the defendant.” ,

To this charge, in every respect, the defendant s counsel 
excepted. 4

The jury found a verdict for the plaintiffs for $4,543.17, ana 
six cents costs. ,

The question brought up by this exception cannot now be 
considered as an open one. In the case of the Unite a es 
v. 200 chests of tea, 9 Wheat., 438, the court decided that m 
imposing duties Congress must be understood as describing 
the article upon which the duty is imposed according 0 e 

commercial understanding of the terms used in the law, 
110l in our own markets. This doctrine »was reaffirmedin 

the case of the United States v. 112 easks of sugar, 8 Pet., ¿1 , 
and again in 10 Id., 151, in the ease of Elhott ^-^art^t 
It follows that the duty upon cotton bagging must be cons 
ered as imposed upon those articles only whic wer 

1 Foll owe d . Lawrence v. Allen, 7 How., 797.
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and understood as such in commerce in the year 1832, when 
the law was passed imposing the duty.

In the case before us, the Circuit Court followed the rule of 
construction above stated, and it has been followed also in 
every circuit where the question has arisen. The judgment is 
therefore affirmed.

Samuel  Swartwo ut , Plaintif f in error , v . John  
Gihon  et  al .

When an importer means to contest the payment of duties, it is not necessary 
for him to give a written notice thereof to the collector.

The question of notice is a fact for the jury, and it makes no difference, for 
the purposes for which it is required, whether it is written or verbal.1

The  facts in this case are sufficiently set forth in the fol-
lowing opinion.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

This case, comes before the court upon a writ of error direct-
ed to the Circuit Court for the southern district of New York. 
Ihe action was brought by the defendants in error against the 
plaintiff to recover back certain sums of money paid to him as 
duties on brown linens, imported into New York in 1836, of 
w ich port he was at that time the collector. Some of these 

uties were paid under protest in writing, and some without 
any written protest or notice, but evidence was offered for the 

showing that the defendants in error verbally noti- 
ned the collector that the duties charged on all of these goods 

ou d be contested. The goods in question were unbleached 
and had been charged with duty as colored; and the 

claimedUnd a Verdict aSainst the collector for the amount 

court instructed the jury that a written 
that u „ e °^eptions to pay the duty was not necessary, and 
the enllp T su®c,ient a verbal notice was brought home to 
notice hut that the jury must be satisfied that such 
tiff in error rou^ht home to him. To this direction the plain-
case come« aRd is uPon this point only that thecase comes before this court. .

e only object of the notice was to warn the collector that

1 Cit ed . Hankin v. Hoyt, 4 How. 332.
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the party meant to hold him personally responsible for the 
money, whether he paid it over or not. It was a question for 
the jury to decide whether notice was or was not given; and 
it could make no difference, for the purposes for which it was 
required, whether it was written or verbal. We think the 
charge of the court was clearly right, and the judgment is 
therefore affirmed.

*Lesse e of  Henry  Walle r , Ass ignee  of  the  
J BANKRUPT ESTATE OF FRANCIS A. SAVAGE, 

Plainti ff , v . James  and  Jose ph  Best .

In Kentucky, the creditor obtains a lien upon the property of his debtor by the 
delivery of nfi.fa. to the sheriff; and this lien is as absolute before the levy 
as it is afterwards.1

Therefore, a creditor is not deprived of this lien by an act of bankruptcy on the 
part of the debtor committed before the levy is made, but after the execu-
tion is in the hands of the sheriff.2

This  case came up from the Circuit Court of the United 
States for the district of Kentucky, on a certificate of division 
in opinion between the judges thereof.

The following is the entire record in the case:—
“ The following statement of questions and points of law 

which arose in this case, and the adjournment thereof into the 
Supreme Court of the United States for decision, was ordered 
to be entered, to wit:

“ Savage had the title to the land; the plaintiff claimed 
under the decree of his bankruptcy; the defendant, under a 
sheriff’s sale under an execution.

“ The act of bankruptcy of Savage was committed on the 
27th April, 1842; the petition of his creditors was filed against 
him in the District Court on the 25th day of June, 1842, and 
he was declared a bankrupt on the 26th of October, 1842; 
the plaintiff was appointed the assignee, and this is his title.

“ An execution of fieri facias on a judgment against the 
estate of Savage was delivered to the sheriff on the 9th oi 
April, 1842, before the act of bankruptcy, and was levied on 
the land on the day of before the petition ; but after 
the act of bankruptcy the defendant purchased at the sheriff s 
sale, had his deed, and this was his title.

“The question was, has the plaintiff, by the decree of bank-

^ppl ied . Peck?. Jenness,^?, ;’Cit e d . Brown?.02q  277. See Norton v. Boyd, post «tu
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ruptcy and its relation back to the act of bankruptcy, the elder 
and better title; or has the defendant, by the prior delivery of 
the execution into the hands of the sheriff, and his levy of it 
before the petition was filed, the prior and superior title ?

“ On this question the judges were divided and opposed in 
opinion; whereupon, on motion of the counsel of the plaintiff, 
the question is stated and ordered to be certified to the 
Supreme Court for decision.”

Morehead and B. Monroe, for the plaintiff.
Richard French, for the defendants.

The argument on behalf of the plaintiff was this:
Two questions arise: 1st. Did Best, the tenant in possession 

and the plaintiff in the execution under which the sale of the 
land was made, acquire any lien, such as is recognized 
by the latter proviso *of the 2d section of the bankrupt L 
law, before the execution was in fact levied ?

2d. If any such was acquired, is it effectual against the 
rights of the assignee of the bankrupt, when the act of bank-
ruptcy was committed before the levy of the execution; or 
could the execution, in virtue of the lien given by the state 
law, which was in the hands of a sheriff, but not levied before 
an act of bankruptcy, be afterwards levied, and the property 
sold?

These questions render it necessary to look to the character 
of the lien given by the statutes of Kentucky, in favor of exe-
cution creditors, and when that lien commences. The statute 
of Kentucky (1 Stat. Law, 636) provides “ that no writ of 
fieri facias, or other writ of execution, shall bind the estate of 
the defendant or defendants but from the time such writ shall 

to. the sheriff or other proper officer to be exe-
cuted. What is the import of the term bind, as used in the 
s atute. That it has some binding effect is evident, but to 
f e?-teilt? Is it a lien within the meaning of the proviso 

or the bankrupt law ? It is insisted that it is not, but is only 
h° as to prevent such disposition of the property
J,i~e attendant as will defeat the execution so in the hands 

° te ’ an4 ^oes not so far bind the property as to pre- 
ven o her execution creditors from levying their executions 
Eni ie^tOr 8 £roPerty- See Tabb v. Harris, 4 Bibb (Ky.), 
3a ’ 2 J. J. Mareh.(Ky.), 212. In the latter
in» a li»n t USe ^18 ^ai?8ua8e: “ The only object of attach- 
lefeatm» an executi°n is to prevent the debtor from 
estate ^TbQe ^^t01, by alienating or embarrassing his

' The reason of the lien in such a case, does not 
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apply to competition between creditors, and cessante ratione 
cessat lex; moreover, it is but sheer justice to give the prefer-
ence to the creditor who by his superior industry and vigi-
lance shall have procured the first levy on the debtor’s 
estate.” This interpretation of the statute shows what is 
the character of that binding spoken of in the statute, 
and that it does not amount to the lien referred to in the 
bankrupt law until the execution be in fact levied, when it 
may be admitted that it amounts to such lien.

2d. The proceeding against Savage was at the instance of 
a creditor. The act of bankruptcy complained of was commit-
ted before any levy of the execution, though the filing of the 
petition and the decree were subsequent to the levy of the 
execution of Best. At common law a fieri facias had relation 
to its teste, but by our statute only from the day of its delivery 
to the officer. According to the adjudications of the English 
courts, on the bankrupt laws of that country anterior to the 36 
George 3 and the 6 George 4, the uniform and well settled 
doctrine was that the assignee had a right to overhaul all the 
transactions of the bankrupt subsequent to the first act of 
bankruptcy, and recover all moneys or property which passed 
#110-1 through his hands; but by the 18th section of the 6

-I George 4, *“ all bona fide transactions entered into more 
than two calendar months before the date and issuing the commis-
sion against the bankrupt, and all executions and attachments 
against his lands or chattels bona fide executed or levied more 
than two calendar months before the issuing of the commis-
sions,” are made valid, “ notwithstanding any prior act of bank- 
ruptcy, provided the parties had no notice of it.”

Our bankrupt law has this proviso in the 2d section (1st 
proviso) : “ That all dealings and transactions by and with 
the bankrupt, bona fide made and entered into more than two 
months before the petition filed against him or by him, shall 
not be invalidated by this act, provided that the other party 
to any such dealings or transactions had no notice of a prior 
act of bankruptcy, or of the intention of the bankrupt to a e 
the benefit of this act.” . . ,

These provisos have no bearing upon the questions involved. 
No reference is here made to any executions or attachments, 
as in the English statute, but they are left to be governe y 
the last proviso of the 2d section. t ,

The binding effect of writs of fieri facias in England, by the 
common law, was from the teste; by the statutes of err y 
it is from the delivery to the sheriff: but in the <*a^ 
this binding effect there is believed to be no other d1^^1, 
but in respect of the time of its commencement. It may oe 
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proper then to learn what was the course of adjudication by 
the English courts upon this question. In Cooper v. Chitty, 2 
W. Bl., 65; 1 Burr., 20, it is said if a sheriff take goods of a 
bankrupt in execution after the act of bankruptcy and before 
commission issued, and sell them after the commission, trover 
will lie against him.

Again, the sheriff seized the goods of a defendant under a 
fieri fa'cias, and sold and delivered them to the judgment credi-
tor, in satisfaction of the debt, after a secret act of bankruptcy 
committed by the defendant, but before the issuing of a com-
mission against him : held, that the seizure and sale of the 
goods was a wrongful conversion, for which the sheriff was lia-
ble in an action of trover at the suit of the assignee subse 
quently chosen. Balme v. Hutton, 3 Moo. & S., 1; 9 Bing., 
471; 1 Car. & M., 262; reversing s. c. Tyrw., 17; 2 Car. & J., 19; 
2 Younge & J., 101, held by seven judges K. B. and C. P. 
(Gaselie, J., dissentienC) ; Price v. Helyar, 1 Bing., 597 ; 1 M. 
& P., 541; S. P. Porter v. Starkie, 1 M. & S., 260; Bloqq v. 
Phillips, 2 Campb., 129.

Farther, in Lazarus v. Waithman, 5 Moo., 313, where a 
trader committed an act of bankruptcy on the 9th of Novem-
ber, and the sheriff took his goods in execution on the 15th 
November, and sold them on the 21st December, and a commis-
sion issued on the 23d, and an assignment made on the 6th Janu-
ary following, it was held, “ that the assignee might maintain 
trover against the sheriff,’’ although he had sold before r*-. 1 . 
the assignment was made, as the bankrupt’s *property *- 114 
vested in him by such assignment from the act of bankruptcy 
by relation.
,. These authorities are deemed sufficient to show that the 
in mg effect of an execution from its date, in England, was 

no such as to give the execution creditor any lien or prefer-
ence over other creditors, unless the execution was in fact 
ex le before the act of bankruptcy; and if not levied, the 
®cree in bankruptcy, by relation, reached back, and effectually 

ria 1 iv rights °t the bankrupt to the assignee, as they 
And a the time of the commission of the act of bankruptcy. 
r . . ieved to be nothing in our bankrupt law which
thp preSr i should receive a different interpretation from 
crpd;?^ 1S? statutes in this particular. The action of some 

-?aS necessary to bring about the decree in bank- 
defpnX ’ + -S’ therefore, the effort of the creditor, not of the 
Thp in? An the execution, which brings about the decree, 
the ant nt LUr? rights of the debtor in the assignee is 
credito t and the effect of the action of one or more 

i or his own benefit and that of other creditors; and
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the result of this conclusion is, that there is a pro rata distri-
bution of the bankrupt’s property, rather than the appropria-
tion of the whole to a single creditor.

Is the placing the execution in the hands of the sheriff a 
dealing by and with the bankrupt, to which the first proviso 
in the 2d section has reference ? It is insisted that it is not. 
The bankrupt has, in that matter, been passive entirely. 
There has been no act upon his part, which is to acquire sanc-
tity by the lapse of sixty days, spoken of in this proviso. But 
in this case sixty days had not elapsed; therefore, this proviso 
is altogether inoperative.

Although when an execution is levied, and a sale made, the 
title of the purchaser reaches back, and is protected from any 
effort of the debtor to pass the title of the property, yet it is 
not so when two executions are out against the same defend-
ant, in the hands of different officers—that which is first 
levied will hold, though it be youngest in date; and a levy 
and sale under that which was first in the hands of the officer, 
but last levied, will be ineffectual to pass any title to the pur-
chaser. This is the law, as understood by the counsel, in con-
tests between execution creditors in Kentucky: and it is 
insisted that the case of a petitioning creditor in bankruptcy 
is analagous to that of an execution creditor, and that the 
filing of the petition by a creditor is tantamount to the levy of 
an execution: it is a proceeding by which a lien is acquired 
by the assignee, for the benefit of the general creditors, and 
will oust any such inchoate lien as that relied on as arising 
from an execution not in fact levied.

The assignee had his election to sue the sheriff or to sue the 
purchaser of the land; and having elected, to sue the pur-
chaser of the land, who was the plaintiff in the execution 
levied thereon, and having shown title and right of possession, 
the judgment should be for the assignee, for the possession or 
the land.
115] * French, for defendants.
The question on which the court below divided was, whether 

the title acquired by purchase under an execution which came 
to the hands of the sheriff before the act of bankruptcy, ana 
was levied after the act of bankruptcy, but before filing o 
petition in bankruptcy, related back to the time the execution 
came to the hands of the sheriff, and overreached the title ot 
the assignee in bankruptcy; or, was the title of the assignee 
the better title ? ' _. ,. e

The defendants rely on the last proviso m the 2d section oi 
the bankrupt law, which protects “ any liens, mortgages, 
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other securities on property, real or personal, which may be 
valid by the laws of the states respectively.”

That an execution, delivered to the proper officer, consti-
tutes a lien on defendants’ property, and that title acquired by 
purchase under such execution relates back to the time of 
delivery, is a proposition most clearly settled by judicial deci-
sion in Kentucky. In Million v. Ryley, 1 Dana (Ky.), 359, 
execution was delivered to sheriff, June 16th, and was levied 
August 5th. On 'the intermediate July 22d, defendant sold 
and conveyed. Held, that execution acquired a lien from 
June 16th, and that purchaser’s title related back to that time. 
He recovered, therefore, in ejectment against the vendee of 
execution debtor.

In Clagett v. Force, 1 Dana (Ky.), 428, after execution deliv-
ered, defendant removed a horse to Indiana, and sold him 
there. The purchaser brought the horse to Kentucky, where he 
was levied on by the same execution, delivered as aforesaid. 
Held, that the lien was not lost by the removal to Indiana, and 
sale there; and, therefore, that the horse was subject to the 
execution.

Orchard v. Williamson, 6 J. J. Marsh. (Ky.), 561; after exe-
cution delivered, defendant swapped a horse for another. Both 
were levied on: and held, that both were subject, one by virtue 
of the lien, and the other as the property of defendant.

Addison, ^c. v. Crow, 5 Dana (Ky.), 274; levying an exe-
cution has the effect of rendering the lien more specific, and 
of continuing the lien and authority of the sheriff; further 
than this, it had no greater efficacy than placing the execu-
tion in the hands of the sheriff. Neither the delivery nor the 
levy divests the defendant of title: he may sell and pass the 
itle, still the execution is a lien or charge on the land, and 

when completed by sale, the title relates back to the delivery, 
and overreaches all intermediate conveyances.

ood, &c. v. Winsatt, 1 B. Mon. (Ky.): after execution 
delivered, property was removed to another county. The 
!^ec^on 1Was returned on the return day, and another one 
i sue to the county to which the property had been removed, 
n was placed in the hands of the sheriff of that county the 

that the lien was continued from the deliv- 
eryot the original execution.

referred to a few of the Kentucky cases, which 
deliver \ °U^ -^e s^a(f°w °f doubt, that an execution 
decking .^Q^ires a lien, I shall notice some of the 
of tho which the above recited proviso of the 2d section 

Th! law is brought under review.
ea mg case is that of Ex parte Foster, 5 Law Rep., 55.
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The question judicially decided in this case was, that by the 
laws of Massachusetts a party proceeding by attachment did 
not acquire a lien on the attached property until judgment, 
and that a petitioner in bankruptcy could enjoin proceedings 
on the attachment, until it was ascertained whether the bank-
rupt obtained his certificate. If he did, he could plead the 
certificate in bar of the attachments, and thus defeat the 
inchoate lien.

The profession generally, however, understood the case dif-
ferently, and supposed the effect of it would be to cut off all 
judgment liens, execution liens, even though levied, vendors’ 
liens, &c., from all benefit under the proviso above referred to. 
This case, thus understood, was relied on as authority before 
other judges, and first before Judge Conkling, of New York, 
in the case, In the matter of Allen and others, 5 Law Rep., 363.

In this case judgment creditors had attached choses in 
action. The court sustained the lien acquired by the attach-
ment, evidently inclining to a broader definition of the liens 
embraced by the proviso in question than was given in Ex 
parte Foster-

The next case is Downer and others v. Bracket, 5 Law Rep., 
392, before Judge Prentiss, of Vermont. He discusses the 
subject ably and at large, declaring his opinion that every 
kind of lien, unless fraudulent, to wit, the vendor’s lien, 
attachment liens, judgment liens, &c., are protected,—pp. 394, 
396. Attachment binds as effectually as judgment or execu-
tion issued. Judgment or execution issued binds all the prop-
erty of debtor, &c. Grosvenor v. Gold, 9 Mass., 209,. is 
referred to, to show that the lien of judgment, execution 
issued, and attachment, all stand on the same ground.

In Haughton v. Eustice, 5 Law Rep., 505, Judge Thompson, 
of Vermont, decided that an attachment lien was protected 
by the proviso in question. He expressed the opinion that 
judgment liens, and such similar liens, were protected. .

That the case of Foster was greatly misapprehended is evi-
dent from the subsequent decisions of Judge Story. . .

Thus, in the case of Parker and Blanchard, plaintiffs in 
Matter of Muggridge, ^c., 5 Law Rep., 351, after judgmen , 
Judge Story maintained the lien by attachment; because, a e 
judgment there could be no day in court to plead tHe dis-
charge. He also expressed the opinion that judgment liens 
were protected by the proviso in question. T j

In the ease, The matter of Cook, 5 Law Rep., 443, Judge 
Story expressed surprise that the case of Eos er a 
much misunderstood, and in this latter, case sustains the lien 
of the attaching creditors, who had obtained judgment, declar 
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ing that this lien was equivalent *to the common law judg-
ment lien, adding, that he never doubted that that lien was 
protected.

All the judges, then, to whose opinions I have referred, con-
cede that judgment liens are protected; and Judge Prentiss 
places judgment liens and executions issued on the same 
footing.

I will endeavor, further, to show that the lien of execution 
issued is fully equivalent to the judgment lien.

Land by the common law, as it originally stood, was not, 
except under some peculiar circumstances, subject to the debts 
of the owner. 2 Bac. Abr. tit. Execution, A, 685; 3 Black. 
418.

The judgment lien on land arises from the construction of 
the statute of Edward 1, chap. 18, commonly called the statute 
of Westminster. See Ex parte Foster, 5 Law Rep., 63, 67.

It was by this statute the eligit was given, by virtue of 
which the judgment creditor has his election to take a fieri 
facias for the sale of goods and chattels, or the eligit to 
extend the goods and chattels and one-half the land. See 
2 Bac. Abr. tit. Execution, A, 686; 3 Black. 418.

This statute does not expressly give any lien, but only 
authorizes the creditor, at his election, to sue out the eligit 
directed to the sheriff, and the command of the writ as pre-
scribed is, that the sheriff shall levy the debt of the goods and 
chattels, and one-half the land. See form of writ, 2 Bac. Abr. 
tit. Execution, C, 710.
,, by construction of this statute, the writ relates back to 
the judgment, and overreaches all intermediate encumbrances.

lu like manner, at common law, the fieri facias, which com-
manded the sheriff to levy the debt of the goods and chattels, 
related back to its teste, and bound from that time. 2 Bac. 
Abr. tit. Execution, I, 733; as judgments did from time of 
judgment, same title, 731.

By 29th Charles 2, the statute of frauds, (the same from 
w llch the Kentucky statute is copied,) executions only bind 

e time the^ are delivered. 2 Bac. Abr. tit. Execution, I Oy.
docketed, and executions delivered, are evi- 

Jz £ 1?. Bacon’ at the pages cited, (731, 733,) placed on the same tooting. z *
be placed on the same footing in the case of ¿otter, 5 Law Rep., 63, 67.

and son?e other striking analogies between judgments aud executions issued, which I will notice.
as conceded, does not vest a title until exe- »°L. in.—9 129 
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cuted, neither does a judgment. Ex parte Foster, 5 Law Rep., 
64. Covenant of seisin is not broken by outstanding judg-
ment. Sedgwick n . Hollenback, 7 Johns. (N. Y.), 380.

As between execution plaintiffs, he that by superior dili-
gence acquires the first levy is preferred; so between judg-
ments of the same date, he that first sues execution and sells, 
acquires a preference. Adams n . Dyer, 8 Johns. (N. Y.), 350; 
*1181 Watterman, ^G-> v- Haskins, 11 Id., 230.

J-J-oJ *Saie under junior execution, if first levied, would 
be valid; so is sale under junior judgment. Sanford v. Roosa, 
12 Johns. (N. Y.), 162.

To conclude, then, the title of the assignee can only relate 
back to the act of bankruptcy. The title of the defendants, 
as we have seen by the cases of Million n . Ryley, 1 Dana 
(Ky.), 359, and Addison, ^c., v. Crow, 5 Id., 274, relates back 
to the time the execution was delivered to the sheriff. This 
period being anterior to the act of bankruptcy, the title of the 
defendants is older than that of the plaintiff.

2d. All the authorities concurring in the opinion, that judg-
ment liens are protected by the proviso in the 2d section, and 
the analogies between the judgment lien and execution issued 
being so striking, I would respectfully maintain, that the title 
of the defendants is also protected by the proviso referred to.

Mr. Chief Justice TANEY delivered the opinion of the 
court. . .

This case comes before the court upon a certificate of divi-
sion between the judges of the Circuit Court of the United 
States for the district of Kentucky, upon the following state-
ment:— ,

“Savage had the title to the land; the plaintiff claimed 
under the decree of his bankruptcy; the defendant, under a 
sheriff’s sale under an execution. .

“The act of bankruptcy of Savage was committed on the 
27th April, 1842; the petition of his creditors was filed 
against him in the district court on the 25th day of June, 
1842, and he was declared a bankrupt on the 26th October, 
1842; the plaintiff was appointed the assignee, and this is his

“An execution of fieri facias on a judgment against the 
estate of Savage was delivered to the sheriff on the 9th Apri, 
1842, before the act of bankruptcy, and was levied on the land 
on the day of before the petition ; but after
the act of bankruptcy the defendant purchased at the shen 
sale, had his deed, and this was his title. vQT,ir

“ The question was, has the plaintiff, by the decree of bank- 
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ruptcy and its relation back to the act of bankruptcy, the 
elder and better title; or has the defendant, by the prior 
delivery of the execution into the hands of the sheriff, and his 
levy of it, before the petition was filed, the prior and superior 
title ? ”

The statute of Kentucky, upon this subject, provides “ that 
no writ of fieri facias, or other writ of execution, shall bind 
the estate of the defendant'or defendants but from the time 
such writ shall be delivered to the sheriff, or other proper offi-
cer, to be executed.” According to the laws of that state a 
judgment is not a lien upon land, and the real as well as 
personal estate is not bound until the process of execution 
against the property of the defendant is delivered to the offi-
cer. The question to be determined is, whether the delivery 
of the fieri facias to the sheriff to be executed created a lien 
on the property of the defendant, for the amount for p11Q 
which the execution was *issued ? If it did, the title •- 
of the defendant is the superior and better title, and protected 
by the last proviso in the 2d section of the act to establish a 
uniform system of bankruptcy throughout the United States.

In construing the statute above mentioned, the decisions of 
the courts of Kentucky have not been entirely uniform. In 
the case of Tabb v. Harris, 4 Bibb (Ky.), 29, decided in 1816, 
it was held, that the delivery to the sheriff created no lien on 
the property of the defendant. In a subsequent case, how-
ever, in the same volume, Daniel v. Cochrane's administrator, 
4 Bibb (Ky.), 532, decided in 1817, the court, in delivering 
their opinion, speak of the lien of a fieri facias, from the time 
it was delivered to the sheriff to be executed, as if it were a 
known and settled principle of law in that state. But this 
was not the main point in that case, which turned upon the 
question, whether the execution continued to bind the prop-
erty of the debtor until the judgment was satisfied. The 
court held that it did not, and that the lien ceased after the 
return day of the execution, if it was not levied before. The 
question, as to the lien acquired by the delivery to the officer, 
^ain arose in the. case of Kilby v. Haggin, 3 J. J. Marsh. 
\ J J, 208, and in this case, which was decided in 1830, the 

oc nne in the case of Tabb v. Harris was fully sustained ; and 
, and distinctly decided, that the delivery to the

eri /reat/d no ^en against any other creditor, and that an
10n afterwards placed in the hands of the sheriff, if first 

ie upon the property, was entitled to a preference.
?? of Millions. Ryley, 1 Dana, (Ky.), 360,

lien h +K1 cour^ held, that the plaintiff obtained a
y e delivery to the sheriff, and that the title acquired 
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by the purchaser, when the execution was regularly levied 
and the property sold, related back to the delivery to the offi-
cer ; and they speak of this lien as secured to the creditor by 
the Kentucky statute. In 1837 this subject again came before 
the court, in the case of Addison and others v. Crow and others, 
5 Dana, (Ky.), 274, and in this case the question appears to 
have been very fully considered, and the case of Million v. 
Ryley was referred to and commented on, and the principle 
decided in it in relation to the lien of an execution re-affirmed. 
In this case the court say “the levy of a fieri facias upon the 
land of the debtor undoubtedly renders the lien more specific, 
and being a necessary step in the execution of a writ, com-
pletes the authority of the officer to sell, and has the further 
effect of giving continuance both to the authority and the lien, 
which would otherwise expire with the return of the writ. 
And we do not perceive any necessity or reasonable ground 
for ascribing to it any other efficacy than this;” and in page 
277 of the same case, the court again say, “ no reason appears 
for attributing to a levy any efficacy except as one step 
towards the consummation of the lien arising from the 
delivery of the execution to the officer.”
*1201 *This is the latest decision in the courts of the state

-* to which we have been referred, or of which we are 
aware, and, as we have already said, it appears to have been 
well considered. And whatever doubts might before have 
been entertained, we must, under the authority of this case, 
regard it as the settled law of the state, that the creditor ob-
tains a lien upon the property of his debtor by the delivery of 
the fieri facias to the sheriff; that it acquires no additional 
validity or force by being actually levied, but that the lien is 
as absolute before the levy as it is afterwards, and continues 
while the process remains in the hands of the sheriff to be 
executed*

In this view of the subject it is unnecessary to examine or 
to remark upon the cases which have been decided in o er 
states or in England, because the question depends altoge er 
upon the law of Kentucky. And as by the laws of that state 
a fieri facias, when delivered to the sheriff, is a lien upon e 
property of the debtor while it continues in the hands o e 
officer to be executed, the creditor is not deprived o 
by an act of bankruptcy on the part of the debtor 
before the levy is made, but after the execution is in e 
of the sheriff. In the case before us, therefore, the court are 
of opinion that the defendant, by the prior delivery ot tne 
execution and the subsequeu t levy and sale, has e pr
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superior title, and. we shall certify accordingly to the Circuit 
Court.

The  Unite d  States , Plainti ff , v . Hezeki ah  H. Gear , 
Defenda nt .

The  United  States , Complainant , v . Hezekiah  H. Gear ,, 
Defenda nt .

The act of Congress entitled “An act to create additional land districts in the 
states of Illinois and Missouri, and in the territory north of the state of 
Illinois,” approved June 26th, 1834, does not require the President of the 
United States to cause to be offered for sale the public lands containing lead 
mines situated in the land districts created by said act.

The said act does not require the President to cause said lands, containing lead 
mines, to be sold, because the 5th section of the act of the 3d March, 1807, 
entitled “An act making provision for the disposal of the public lands situ-
ated between the United States military tract and the Connecticut reserve, 

r,and for other purposes,” is still in full force.
Ihe lands containing lead mines in the Indiana territory, or in that part of it 

made into new land districts by the act of the 26th June, 1834, are not sub-
ject, under any of the pre-emption laws which have been passed by Con- 
gress, to a pre-emption by settlers upon the public lands.

Ihe 4th section of the act of 1834 does in no way repeal any part of the 5th 
section of the act of the 3d March, 1807, by which the lands containing lead 
mines were reserved for the future disposal of the United States, by which 
grants for lead-mine tracts, discovered to be such before they may be bought 

States, are declared to be fraudulent and null, and 
which authorized *the President to lease any lead mine which had A 
. een, or might be, discovered in the Indiana territory, for a term not exceed-ing five years.

The land containing lead mines, in the districts made by the act of 1834, are 
gresss t0 Pre'emPti°n and. sale under any of the existing laws of Con- 

lea<^ °5e ^rom lead mines upon the public lands of the United 
a waste as entitles the United States to a writ of injunction to i«strain it.x

TT c two cases came UP from the Circuit Court,, of the 
f n68 f°r ^isbrict of Illinois, and involved the 

ig ot Gear, the defendant, to a tract of land upon which 
ere was a lead mine. The first was an action of trespass 

9 are c ausumfregit on the common law side of the court; and 
a *n chancerY with a prayer for an injunc- 

°q waste, on the equity side. The declaration 
ge Gear with having broke and entered the north half

Siates.LnDHow 2^2 V' substance of the estate; and an in-
In Unifp/i junction was granted. As to pre-emp-

271, ^n, see United States v. Ames, 1a gold Z of Woodb. & M., 76.
8 is the taking away the
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section 23, township 29 north, range 1 east, and the south 
half of fractional section 8, township 28 north, range 1 east, 
both being east of the fourth principal meridian, and then and 
there dug up the mineral lead ore, &c., &c.

The defendant filed six pleas, all resting on the ground that 
he had settled, resided on, and occupied the land in question 
in the year 1827, and cultivated a part thereof, and had ever 
since remained, continued, and still was in possession thereof, 
and was lawfully entitled to the pre-emption right to said 
quarter section; said premises being subject to pre-emption 
rights, and not yet offered for sale by the President’s procla-
mation ; by reason whereof he, the defendant, dug lead ore or 
mineral, as he might lawfully do, &c., &c.

To these pleas the plaintiffs replied, in substance, that the 
quarter-section of land was, and always had been, the property 
of the plaintiffs; that it contained a valuable lead mine, the 
existence of which was well known to the defendant before 
and at the time he settled upon the land, &c.

To these replications the defendant demurred generally, and 
the plaintiffs joined in the demurrer.

The same principles were involved in the chancery case, 
alleged, of course, in a different manner.

When the cause came up for argument, in the court below, 
the judges were divided in opinion, and the questions duly 
certified to this court. They are somewhat differently stated 
in the two cases, and it is proper to mention both.

In the chancery case they are thus stated:
1. Whether the act of Congress, entitled “ An act to create 

additional land districts in the states of Illinois, Missouri, and 
the territory north of the state of Illinois,” approved June 
26th, 1834, so far repeals the 5th section of the act of the 3d 
of March, 1807, entitled “An act making provision for the 
disposal of the public lands situated between the United States 
military tract and the Connecticut reserve, and for other pur- 
poses,” as to subject the lands mentioned in said act of 
*1991 June 26th, 1834, containing lead mines, to be entered 

_ and *purchased by pre-emption under any of the pre-
emption laws of Congress ? . . _

2. Whether the said act (1834) requires the President or 
the United States to cause lands containing load mines to be 
sold, or only authorizes him to do so in his discretion ?

3. Whether lands containing lead mines are subject to.be 
held or purchased under any of the acts of Congress granting 
the rights of pre-emption to settlers upon the public lands.

4. Whether the digging lead ore from the lead mines upon 
the public lands of the United States is such a waste as em 
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titles the United States to the allowance of a writ of injunc-
tion to restrain?

In the common law case they are thus stated:
1. Does the act of Congress, entitled “An act to create 

additional land districts in the states of Illinois and Missouri, 
and in the territory north of the state of Illinois,” approved 
June 26th, 1834, require the President of the United States to 
cause to be offered for sale the public lands situate in the land 
district created by said act, containing lead mines ?

2. Does the said act require the President to cause said 
lands, containing lead mines, to be sold, notwithstanding the 
5th section of the act of the 3d of March, 1807, entitled “An 
act making provisions for the disposal of the public lands sit-
uated between the United States military tract and the Con-
necticut reserve, and for other purposes?”

3. Are the said lands, containing lead mines, subject to pre-
emption under any of the pre-emption laws which have been 
passed by Congress?

4. Does the 4th section of the said act of 1834 so far repeal 
the 5th section of the act of 1807, as to subject the public 
lands containing lead mines to be sold by the United States in 
the same manner as other public lands not containing lead 
mines?

5. Are the said lands, containing lead mines, subject to pre-
emption or sale under any of the existing laws of Congress ?

Ihe acts of Congress referred to are the following:—
On the 3d of March, 1807, an act was passed, (1 Land Laws, 

162,) by the 5th section of which it was enacted, “ That the 
several lead mines in the Indiana territory, together with as 
many sections contiguous to each as shall be deemed necessary 
by the President of the United States, shall be reserved for 
the future disposal of the United States; and any grant which 
may hereafter be made for a tract of land containing a lead 
mine, which had been discovered previous to the purchase of 
such tract from the United States, shall be considered fraudu- 
ent and null. And the President of the United States shall 
e, and he is hereby, authorized to lease any lead mine which 
as been, or may hereafter be, discovered in the Indiana! terri- 
°^a  f0Ika teyin not exceeding five years.” r#1
n in- • t time the land now included within the state L

T iso? WaS Paft Indiana territory.
J! oo ^ear’ the defendant, entered upon the north half of 

^’township 29 north, of range 1 east, erected a house 
upon it cultivated and occupied it.

n ie 29th of May, 1830, Congress passed “An act to grant 
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pre-emption rights to settlers on the public lands,” the first 
section of which was as follows:

“ That every settler or occupant of the public land prior to 
the passage of this act, who is now in possession, and cultivated 
any part thereof in the year 1829, shall be, and he is hereby, 
authorized to enter with the register of the land-office for the 
district in which such lands may be, by legal subdivisions, any 
number of acres, not more than one hundred and sixty, or a 
quarter-section, to include his improvement, upon paying to 
the United States the then minimum price of said land: Pro-
vided, however, that no entry or sale of any land shall be 
made, under the provisions of this act, which shall have been 
reserved for the use of the United States, or either of the sev-
eral states in which any of the public lands may be situated.”

The 4th section declared, that the sale of the public lands 
should not be delayed, nor should the act be available for those 
who failed to make proof and payment, and concluded as fol-
lows :

“Nor shall the rights of pre-emption contemplated by this 
act extend to any land which is reserved from sale by act of 
Congress, or by order of the President, or which may have 
been appropriated for any purpose whatsoever.”

The act was to remain in force for one year after its passage.
On the 5th of April, 1832, Congress passed an “ act supple-

mentary to the several laws for the sale of the public lands, 
which permitted the public lands to be purchased either in 
entire sections, half-sections, quarter-sections, half quarter-
sections, or quarter quarter-sections, and contained three pro-
visions, the third of which was as follows:

“Provided further, that all actual settlers, being house-
keepers, upon the public land, shall have the right of pre-emption 
to enter, within six months after the passage of this act, not 
exceeding the quantity of one-half quarter-section, under e 
provisions of this act, to include his or their improvements, 
under such regulations as have been, or may be, prescribed y 
the Secretary of the Treasury,” &c. ,

On the 14th of July, 1832, Congress passed “An act supple-
mental to an act granting the right of pre-emption to settlers 
on the public lands, approved on the 29th of May, ,
which is too long to be quoted. The purport of it-was to 
extend to occupants and settlers the privilege gran e X 
prior act until one year after the surveys had been made, or 
the land had been attached to a particular land district.

On the 2d of March, 1833, an act was passed reviv- 
1243 that of * April 5th, 1832, extending the privileges 

granted by that act to the same period as those just mention , 
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and placing the beneficiaries of the two acts of the 5th of April 
and 14th of July upon the same footing.

In 1834, two acts were passed, one on the 19th and one on 
the 26th of June. That of the 19th was to revive the act to 
grant pre-emption rights to settlers on the public lands, ap-
proved May 29th, 1830.

The 1st section declared, that every settler or occupant of 
the public lands prior to the passage of the act, who was then 
in possession, and cultivated any part thereof in the year 1833, 
should be entitled to all the benefits and privileges provided 
by the act of 29th May, 1830; which act was revived and con-
tinued in force for two years.

The act of the 26th June was entitled “ An act to create 
additional land districts in the states of Illinois and Missouri, 
and in the territory north of the state of Illinois.”

The 4th section enacted, “that the President shall be 
authorized, as soon as the survey shall have been completed, 
to cause to be offered for sale, in the manner prescribed by 
law, all the lands lying in said land districts, at the land-offices 
in the respective districts in which the land so offered is 
embraced, reserving only section 16, in each township, the 
tract reserved for the village Galena, such other tracts as have 
been granted to individuals and the state of Illinois, and such 
reservations as the President shall deem necessary to retain for 
military posts, any law of Congress heretofore existing to the 
contrary notwithstanding.”

On the 22d of June, 1838, an act was passed, the title of 
which was “ An act to grant pre-emption rights to settlers on 
the public lands.” It enacted that every actual settler of the 
public lands, being the head of a family, or over twenty-one 
years of age, who was in possession and a house-keeper, by 
personal residence thereon at the time of the passage of the act 
and tor four months next preceding, should be entitled to all the 
benefits and privileges of the act of May 29th, 1830; which 
ac was thereby revived and continued in force for two years. 

t  C°m a number of provisions, one of which was, that it 
ou, .so construed as to give a right of pre-emption to 
y and specially occupied or reserved for town-lots or other 

purposes by authority of the United States.
aC^ °^.^e 1®* June, 1840, the above act was contin- 

Un^ the 22d of June, 1842, subject to the excep-
tions therein contained. F
“Anwt Scomber, 1841, an act was passed entitled 
lanrh a 0 appropriate the proceeds of the sales of the public 
lands, and to grant pre-emption rights.”

e section granted pre-emption rights to actual set-
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tiers, with several limitations and exceptions, two of which 
*1951 were as follows, viz.:

J ianjs included in any reservation by any treaty,
law, or proclamation of the President of the United States, or 
reserved for salines or for other purposes,” and “ no lands on 
which are situated any known salines or mines, shall be liable 
to entry under and by virtue of the provisions of this act.”

Nelson, attorney-general, for the United States.
Hardin, for the defendant.

Nelson. The early acts of Congress upon the subject are 
all stated in Mr. Gilpin’s argument, 14 Pet., 529. The act of 
1807 reserves all lead mines. If that act is still in force the 
case is clearly within it, because the replication avers the exis-
tence of a lead mine on this tract of land, and it is not contro-
verted. If the case is withdrawn from the operation of that 
act, it must be through the effect of some one of the pre-
emption laws. Let us inquire.

By the act of 1830, 1 Land Laws, 473, 474, chap. 401, there 
is no right of pre-emption in lands reserved from sale.

That of 1832 cannot apply, because there is nothing in the 
record to show that the defendant made an application for this 
land, and thus brought himself within the provisions of the 
act.

That of 1834 merely revived the act of 1830. Of course the 
same restriction was continued; and by that of 1838 it was 
continued for two years longer.

By the act of 1841, Session Acts, p. 26, chap. 16, section 10, 
no land is to be entered on which lead mines are.

In no act is there a pre-emption right varying from that 
given by that of 1830, except in the law of 1832, which says i 
shall be subject to such conditions as the Secretary of the 
Treasury should impose. But, in making these conditions, i 
was his duty to conform to the settled policy of the country.

These acts may then be laid aside, as having no beaiing on 
the case. The one under which the controversy arises is that 
passed in 1834. At this session, two acts were passed, viz.: 
1834, chap. 467, passed on 19th June; 1834, chap. 5-7, passed 
on 26th June. , , . ,

The 4th section of the latter act is the clause to which tne 
attention of the court should be directed. It authorizes t e 
President to offer for sale the lands therein mentioned, with 
certain exceptions; and it is contended, on the par 0 
defendant, that lead mines are not named in the exceptior , 
and that, consequently, the right of pre-emption accrued.
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The question is, does this act repeal that of 1807, and author-
ize the President to sell without regard to the restrictions 
imposed upon him by the act of 1807 ? I think not; because,

1. The act of 1834 was not designed to bear upon that of 
1807. It had a different object in view, professing to estab-
lish land-offices. There were two laws passed at that session, 
one seven days after the other. The one first passed 
provided for pre-emptions, and reserved *lead mines. L 
Is it probable that these provisions would be repealed by a law 
passed a few days afterwards, and purporting to regulate an 
entirely different matter?

2. In every subsequent act, of 1838, 1840, 1841, there is the 
same reservation as in 1830, which is a strong legislative expo-
sition of the meaning of Congress. In the distribution law, it 
is repeated; and the practice of the executive department has 
always been to refuse to grant such lands.

3. There is another legislative interpretation. In 1842 
(chap. 190) an act was passed, including Wisconsin in the act 
of 1834. Those who had entered lead mines were indemnified, 
and allowed to enter other lands, provided they did not violate 
the act of 1830.

4. By the section of 1834 under consideration, the President 
might offer the lands for sale, but it was not incumbent on 
him to do so. He had a discretionary power, which carried 
with it the right to refuse to sell them at the minimum price 
of one dollar and twenty-five cents per acre. See opinion of 
Attorney-General Butler, 2 Land Laws, 127, 128.

In 14 Peters, 526, the court, has decided this question. In 
that case the contract for leasing was made after 1834. It is 
true, that the act was not noticed in the argument, but this 
shows the opinion to have been then, that the act had nothing 
fo do with the subject. It was argued by Mr. Benton upon a 
different ground.
i suPPose that the President was authorized to sell these 
anas. How does the right of pre-emption follow ? This is a 

matter regulated by Congress only. Does the act of 1834 
give a right of entry before the lands are offered at public sale ?

e act of 1830 might have thrown open all lands, then in the 
Pre-emption rights; but it does not follow that that 

oi did so too.
As to the propriety of granting an injunction in the equity 
se, on the ground that the bill alleges, that the injury will 

r  s®e 2 Land Laws, 17 ; 3 Wheat., 131; 2 Story
L’ ¿V (, 208; Dewey on Injunctions, 137, 183, 184, 112.

Bardin, for defendant.
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The act of 1807 reserved lead mines from sale, but left 
them subject to the future action of Congress. They were 
not appropriated to any particular purpose: no plan was 
adopted for their subsequent government. All that was done 
by that act was to say, that at some time thereafter Congress 
would consider what course should be taken with regard to 
them. They were, therefore, just as much open to the legislation 
of Congress as any other portion of the public lands. If an 
appropriation of them had been made, to take immediate 
effect, the case would have been different; for there is a dis-
tinction between reservation and appropriation. Grants made 
by executive officers were declared void; but this was not 
intended to guide future congressional action. By the act of 
*1971 pre-emption rights are given *in the broadest

-I sense, except where lands are reserved for the United 
States. But they were often reserved for canals, light-houses, 
&c. As long as the act of 1807 was in force, we admit, that 
the act of 1830 did not give a right of pre-emption to the 
land in question, because it was reserved from sale. But the 
act of April 5th, 1832, permits quarter quarter-sections to be 
entered, and extends the privilege to all house-keepers, who 
had settled on the public lands, in the broadest possible terms. 
The defendant’s plea shows him to have been entitled to 
claim it. There was no reservation in the act. It has been 
said, by the attorney-general, that no settlement could be 
made on lands which had not been offered for sale, and that 
the Secretary of the Treasury must prescribe regulations. 
But the very term implies a recognition of a settlement thus 
made. What is it ? Pre-emption: a right to purchase before 
the day of public sale. Before the passage of such a law, a 
settler was an intruder; but afterwards, he had an estate upon 
condition. And if he complied with the act, he fulfilled the 
conditiofa, and the estate became absolute. It has been called 
a gift. But if so, it was a gift under a legislative grant, 
which, in effect, vests the title, of which a subsequent paten 
is only the evidence. 2 Kent, 255; 4 Pet., 408, 422; 2 How., 
316, 344- \

Being so, it was not in the power of the President or any 
executive officer to take it away.

If we look to results, they are all in our favor. 1 he object; 
of Congress, in making the original reservation, was o pre 
vent monopoly, but not the general settlement ot the coun ry. 
The leasing system has not paid expenses, and it injures rne 
land. The Secretary of War has, for many years, recom-
mended that the lead mines should be sold; and we say,
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Congress has ordered it, but that the President has improperly 
withheld them from sale.

By the act of 26th June, 1834, the President was author-
ized to sell the public lands with certain reservations, and 
these are not within the reservations. But the attorney-gen-
eral says, that the President was only authorized to sell; that 
it was a matter within his discretion. Be it so. This removes 
them from the list of reservations; and being no longer 
reserved, the pre-emption law of the 19th June comes in and 
operates upon them. What construction must be given to 
the word “ authorized ? ” We say, it makes it the duty of the 
President to sell.

It is not only used so in the act of 26th June, 1834, but in 
all acts in which Congress directs or authorizes land to be 
sold by order of the President. As in these acts: February 
17th, 1818, sect. 3, Land Laws, 294; March 3d, 1823. sect. 10, 
Land Laws, 364; July 14th, 1832, sect. 2, Land Laws, 511; 
July 7th, 1838, sect. 1, Land Laws, 578; March 3d, 1815, sect. 
5, Land Laws, 260; May 6th, 1812, sect. 1, Land Laws, 214.

Congress never does order the President in imperative 
terms. The *language is courteous: but it is a minis- «a 
terial act to proclaim the lands for sale. (Trianon n . L 
Astor, 2 How., 344.

This power can be exercised by other officers than the Pres-
ident; and in the following cases other subordinate officers 
are authorized, alias directed, to make sales, &c.: Secretary of 
War, March 3d, 1803, sect. 2, Land Laws, 99; Secretary of 

reasury, March 3d, 1825, sect. 1, Land Laws, 403; registers 
a ^Ter8’ APril 27th’ 1816’ sect. 1, Land Laws, 274; 
April 30th, 1810, sect. 1, Land Laws, 176 ; “proper officer,” 

1800, sect. 1, Land Laws, 78; “commissioners,” 
u y 14th, 1832, sect. 2, Land Laws,' 510. See also, acts 23d 

August 1842, sect. 2, Acts, 124; 4th August, 1842, sect. 1, 
Ac‘8’83; «th May, 1842, sect. 1, Acte, 14

ese lead-mine lands being authorized to be sold, without 
f^^ation, and no power existing in the President to 

mnTe t , om sale, more than any other public lands, so 
disnnaai ^8^7, as “ reserved them for the future
thApx fiool6 States,” was necessarily repealed by 
subippf °+ The reservation being taken off, they become 
acauirino0 occupancy, as other lands, and settlers
cannot hl x pre-emption, by virtue of pre-emption laws, 
dent to nr these rights by the refusal of the Presi-dent to proclaim them for sale.
not oivp ?hf'S^ption laws’. Passed prior to the act of 1834, did 

e endant a right of pre-emption, the pre-emption 
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law of 1838 did. This act makes no mention of reserving 
lead mines. It is provided in this act, that it shall not extend 
“ to any land specially occupied or reserved for town lots, or 
other purposes, by authority of the United States.”

These lead-mine lands were not occupied or reserved for 
any purpose by the United States. They were, in 1807, 
reserved from sale for future disposal; but nowhere are they 
appropriated or reserved for the use of the government, to dig 
mineral, or other special use. The object of the original res-
ervation was to delay the sale until Congress should determine 
what disposition should be made of them. By the law of 
1834, and the various pre-emption laws, Congress has author-
ized their sale and disposal, and they are not, consequently, 
within the meaning of any reservation or appropriation men-
tioned in the subsequent pre-emption laws.

On all public lands, authorized to be sold, citizens are per-
mitted and encouraged, by the pre-emption Jaws, to go on 
them and improve them. To do so, they must erect houses, 
break up the natural meadow, and fell trees. These are all 
acts of waste, according to the common law.

The old acts of Congress against waste, and to punish for 
trespasses in cutting timber, &c., are inconsistent with these 
pre-emption laws, and the rights and privileges granted to 
occupants under them; consequently, they are repealed by 
the pre-emption laws subsequently passed. Neither action 
can therefore be sustained.

*129] *yeison^ in reply and conclusion.
The question of a general reservation does not arise in the 

case. The replication sets out, that defendant knew tha 
mines were on the land; and by his demurrer he admits t a 
he knew it. The act of 1807 reserves mines, and declares, 
that all grants of them shall be considered fraudulent and 
null. Under this act alone, the defendant would have been a 
trespasser, even if he had obtained a grant of the lan ..

It has been said, that the district-attorney had no right to 
bring suit without the authority of an act of Congress. u 
the Constitution makes it the duty of the Presiden o see 
that all laws are executed, and the power to sue results irom 
the nature of things. , .

The act of 1830 is the first and general pre-emption law, 
and no law, now in force, is inconsistent with this. J, 
that its provisions do not apply to lands which were r 
from sale; but the act of 1807 had already reserved these 
laThe act of April, 1882, kas no application. It was not
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designed as a pre-emption law, but to allow smaller sub-divi-
sions than had been before tolerated. The claim here is not 
for one of these sub-divisions, but an entire quarter-section. 
But the privilege granted by the act of 1832 is confined to 
half quarter-sections, and extends to no larger amount.

The act of July, 1832, merely gave an extension of time.
The act of 1834 appears to be the chief reliance of the 

defendant. We admit, that if the court think that this act 
grants the lands, the plaintiff is not entitled to maintain this 
suit. But it does not profess to be a pre-emption act. It is 
to create additional land-districts. It authorizes the President 
to do certain things in the manner prescribed by law. But a 
pre-emptioner can only claim under an act of Congress, and 
this act does not give him power to enter, which is expressly 
prohibited by the act of 1830. It does not follow that any 
pre-emptioner may take up lands as soon as their sale is 
authorized. No statute gives him such a right. The question 
is, what was the intention of Congress in passing this law ? 
The answer must be sought in the act itself, and in the cir-
cumstance that, seven days before, a regular pre-emption law 
had been passed.

The act of 1838 contains many reservations, and it is argued 
that mines are not included within them. But the general 
phrase, “for other purposes,” will include mines; and besides, 
it professed to revive the act of 1830, with all its reservations.

Mr. Justice WAYNE delivered the opinion of the court.
From the foregoing statement of all the acts of Congress 

having any bearing on the subject before us, we think it obvi-
ous it was not intended to subject lead-mine lands in the 
districts made by the act of the 26th June, 1834, to sale as 
o her public lands are sold, or to make them liable to a pre-
emption by settlers.
• ^rguilieri^ i*1 support of a contrary conclusion r*-|Qn 
is, that the reservations in the fourth section of that *- 
ac , with the authority given to the President to sell all the 
an s in the districts, any law of Congress heretofore existing 
o e contrary notwithstanding, exclude lead-mine tracts in 

^rom the operation of the act of the 3d of 
thp1C f #109^* most, the language of the fourth section of 

e ac ot 1834 imparts only an authority to the President to
in n\k1Ven same way as it has been conferred upon him 
ft n er Provtding for the sale of the public lands. Then 
terrnqUT 10n occurs, whether the section of an act, in general 
ref ° * ” ^cer^n reservations excepted,) without any 

nee o a previous act, which declares that lead mines 
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in the Indiana territory shall be reserved for the future dis-
posal of the United States, is so far a repeal of the latter, that 
lead-mine lands in a part of that territory are subjected to sale 
as other public lands are. Why should Congress, without 
certain words showing an intention to depart from the policy 
which had governed its legislation in respect to lead-mine 
lands in the whole of the Indiana territory, from 1807 to 
1834, be supposed to have meant to exempt a portion of the 
lead-mine lands in that territory from that policy, in an act, 
the whole purview of which was to create additional land-sale 
districts ? Besides, the reservations in the fourth section of 
the act of 1834, except the tract for the village of Galena, are 
no more than the reaffirmance of some of the provisions of 
other statutes respecting reservations made or to be made out 
of the public lands in other districts; and cannot, therefore, 
be considered as an enumeration in connection with the gene-
ral power to sell all lands, any law of Congress heretofore ex-
isting to the contrary notwithstanding, repealing another act, 
providing for a reservation of a particular class of lands within 
the same land-district to which the act of 1834 applies. . The 
reservations in the fourth section of the act of 1834 are limita-
tions upon the authority to sell, and not an enlargement of 
the general power of the President to sell lands, which, by 
law, he never had a power to sell; which have always been 
prohibited by law from being sold, and which never have been 
sold, except under the authority of a special statute, such as 
that of the 3d March, 1829, 1 Land Laws, 457, which author-
ized the President to cause the reserved lead mines in the state 
of Missouri to be sold. In looking at that act, no one can fail 
to observe the care taken by the government to preserve its 
property in the lead-mine lands, or to come to the conclusion 
that the reservations of them can only be released by special 
legislation upon the subject-matter of such reservations. Au-
thority, then, to sell all lands in the districts made by the ac 
of 1834, though coupled with the concluding words of the 
fourth section, can only mean all lands not prohibited by law 
from being sold, or which have been reserved from sale, by 
force of law. The propriety of this interpretation of that

n section is more manifest, when it is considered, it a con- 
131J trary interpretation *is given, that the lead-mine lands 

in one district of the same territory would be liable.to sale 
and pre-emption, and those in another part of it wou no • 
Can any one possible reason be suggested to sustain even the 
slightest intention upon the part of Congress, when it was 
passing the act of 1834, to make such differences in respect to 
lands within the same locality, as have just been men io
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Could Congress have meant to say, under a power to sell, that 
it would be lawful to sell in the new land district what it was 
unlawful to sell in other land districts of the same territory of 
which the new land district was also a part? And that settlers 
upon the public lands within the new district should have a 
right of pre-emption in lead-mine tracts, which settlers upon 
other lands within the same territory, but not within the new 
land district, could not have ? The mere fact of a new land, 
district having been made out of a part of the territory in 
which the lead-mine lands had been reserved, with the author-
ity to the President to sell all lands in the new district, can 
have no effect to lessen the force of the original reservation. 
In truth, the acts of 1834 and 1807 do not present a case of 
conflict in the sense in which statutes do, when, from some 
expression in a later act, it may seem that something was 
intended to be excepted from the force of the former, or to 
operate as a partial repeal of it. The rule is, that a perpetual 
statute, (which all statutes are unless limited to a particular 
time,) until repealed by an act professing to repeal it, or by a 
clause or section of another act directly bearing in terms upon 
the particular matter of the first act, notwithstanding an im-
plication to the contrary may be raised by a general law which 
embraces the subject-matter, is considered still to be the law 
in force as to the particulars of the subject-matter legislated 
upon.. Thus in this case, all lands within the district mean 
lands in which there are, and in which there are not, minerals 
or lead mines; but a power to sell all lands, given in a law 
subsequent to another law expressly reserving lead-mine lands 
irom sale, cannot be said to be a power to sell the reserved 
ands.when they are not named, or to repeal the reservation, 
n this case there are two acts before us, in no way connected, 

except m both being, parts of the public land system. Both.
without any interference of the provisions 

o e last with those of the first—each performing its distinct 
unc ions within the sphere as Congress designed they should

i r further, that the act of 1834 was not intended as a 
ornni °* • k a C^ 1$^’ i*1 regard to lead mines, so as to 
iL * th v* P^P^n in them to settlers, is manifest 
reviv' 6 taC^ an a°f was Passed only seven days before it, 

aij ac^ ?? grant pre-emption rights to settlers on the 
emn+Ui a*1 S’ whjch excludes settlers from the right of pre- 
Thn« J1 m a3^ land reserved from sale by act of Congress. 
evpr easserting, then, what had been uniformly a part of 

^e^°re, and what has been a limita-
*that XJ1 ^e nght of pre-emption in every act for 

Vol nCe’ n°f fhink if necessary to v on. in.—10 ■£A 
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pursue the subject further, except to say that the view we 
have here taken of the act of 1834, in respect to lands con-
taining lead mines, and the right of pre-emption in them, is 
coincident with the opinion given by this court in the case of 
Wilcox v. Jackson, 13 Pet., 513. That case was well and most 

carefully considered, and expressed in the deliberate language 
of this court. We determined, then, the point being directly 
in the cause, that the act of 1834 had relation to a sale of 
lands in the manner prescribed by law, at public auction, and 
that a right of pre-emption was governed by other laws. The 
court said, “the very act of 19th June, 1834, under which 
this claim is made, was passed but one week before the one of 
which we are now speaking, (meaning the act of 26th June, 
1834,) thus showing that the provisions of the one were not 
intended to have any effect upon the subject-matter on which 
the other operated.” We see no reason to change what was 
then the view of the court. On the contrary, there is much 
in this case to confirm it. Let it be certified, therefore, to the 
judges of the Circuit Court of the United States for the dis-
trict of Illinois, that this court is of the opinion that the apt 
of Congress, entitled “An act to create additional land-dis-
tricts in the states of Illinois and Missouri, and in the terri-
tory north of the state of Illinois,” approved June 26,1834, 
docs not require the President of the United States to cause to 
be offered for sale the public lands containing lead mines situ-
ated in the land districts created by said act. 2d. That the 
said act does not require the President to cause said lands, 
containing lead mines, to be sold, because the 5th section of 
the act of the 3d March, 1807, entitled “An act making pro-
vision for the disposal of the public lands, situated between 
the United States military tract and the Connecticut reserve, 
and for other purposes,” is still in full force. . .

To the third question we reply, that the lands containing 
lead mines in the Indiana territory, or in that part of it made 
into new land-districts by the act of the 26th June, 1834, are 
not subject, under any of the pre-emption laws which have 
been passed by Congress, to a pre-emption by settlers upon the 
public lands. . , .

To the 4th question, we reply that the 4th section of the ac 
of 1834 does in no way repeal any part of the 5th section o 
the act of the 3d of March, 1807, by which the lands contain-
ing lead mines were reserved for the future disposal of the 
United States, bv which grants for lead-mine tracts, discovered 
to be such before they may be bought from the United btates, 
are declared to be fraudulent and null, and which authorized 
the President to lease any lead mine whLh had been, or might 

146



JANUARY TERM, 1845. 132

Gordon v. Appeal Tax Court.

be, discovered in the Indiana territory, for a term not exceed-
ing five years.

To the 5th question we reply, that the lands containing lead 
mines in the districts made by the act of 1834, are not subject 
to pre-emption and sale under any of the existing laws of 
Congress. oo

*The foregoing answers apply also to the points upon L 
which the judges were divided in opinion upon the bill in 
chancery, between the United States and the defendant Gear, 
except the fourth question certified in that case; and to that 
we reply, that digging lead ore from the lead mines upon the 
public lands in the United States, is such a waste as entitles 
the United States to a writ of injunction to restrain it.

[For the dissenting opinion of Mr. Justice Mc Lean , see 
App. p. 800.]

Samuel  Gordon , Plaintif f  in  error , v . The  Appeal  
Tax  Court .

James  Chest on , Plaintif f in  error , v . The  Appeal  
Tax  Court .

The charter of a bank is a franchise, which is not taxable, as such, if a price 
has been paid for it, which the legislature accepted.1

1 Cit e d . Home of the Friendless 5 Ohio St., 444; Bose County Bank v. 
y. Bouse, 8 Wall. 438; Salt Co. v. Lewis, 5 Id., 447; Farmers' Bank v.

ast Sagmaio, 13 Id., 376; Erie B’y Commonwealth, 6 Bush, (Ky.), 126; 
oo. v Pennsz/Zrama, 21 Id., 498. Le Boy v. East S. C. B. W. Co., 18 
k r-n nrjM6 in state court, see Mich., 233; Mechanics’ Bank v. De- 
» (Md.), 231. When a certain bolt, 1 Ohio St., 591; s. c. 18 How.,

°r+ annual charge is paid or 380; State v. Commissioners, 8 Vr. 
at.Ja„cte?t° be paid, as the consider- (N. J.), 240; State v. Commercial 

+ or grant °f a franchise, the Bank, 7 Ohio, 125 ; Jefferson Bank v. 
f 11S a “^tation upon the tax- Skelly, 9 Ohio St., 606; s. c. 1 Black,
n?nSer’ and no further tax can be 436; Matheny v. Golden, 5 Ohio St., 
is a upon the franchise. Any tax 361. Cont ra . Toledo Bank v. Bond,
naid 52. adddlon to the price 1 Ohio St., 622; Exchange Bank v. 
Attomp-,, n use7 tbe privilege. Hines, 3 Id., 1; Sandusky Bank v. 
lottP Bank Char- Wilbor, 1 Ohio, 481.
v. p w os, ^T. C.), Eq., 287; Minot A stipulation in the charter that the 
(U Si Q9Q. B’ " Abb. property of the corporation shall be
Phil iPa \ ^aH., 206; 7 exempt from taxation bars all right to
B R Cn ’a nm’ B‘ assess or levy a tax thereon. Washing-And wW? h ’ (M?-h  288- ton University v. Bouse, 42 Mo., 308;
that th?^ charter stipulates s. c. 8 Wall., 439.
taxes annuamHn°r SliaP cert,ain A mere reservation in a charter of a 
■which it wont J eu taxes to sum to be paid annually does not con- the amonT^ tain an implied contract that no fur-
lUentlyS^ ther tax shall be imposed. State v.

iy increased. State v. Auditor, Betway, 2 Jones, (N. C.), Eq., 396;
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But the corporate property of the bank is separable from the franchise, and 
may be taxed, unless there is a special agreement to the contrary.2

Minot v. P. W. <6 B. B. B. Co. 2 B. B. Co. v. Cass, 53 Id., 17; Living- 
Abb. (U. S.), 323: Erie B. B Co. v. ston n . H. & St. J. B. B. Co., 60 Id., 
Commissioners, 3 Brewst. (Pa.), 368; 516; Lexington v. Ault, 30 Id., 480; 
Delaware B. B. Tax, 7 Phil. (Pa.), but in New Jersey and Mississippi it 
555; s. c, 18 Wall., 206; State v. is held that the state cannot authorize 
Parker, 3 Vr. (N. J.), 426; Evans- a municipality to levy a tax it cannot 
ville IL & N. B. B. Co. v. Common- itself levy. Camden & Amboy B. B. 
wealth, 9 Bush, (Ky.), 438; Louisville Co. v. Hillegas, 3 Harr. (N. J.), 11; 
C. & L. B. B. Co. v. Commonwealth, Same v.Commissioners,Id.,11', O’ Don- 
10 Id., 43. nell v. Bailey, 24 Miss., 386; so in

A provision fixing the particular Virginia, City of Bichmond n . B. & 
mode in which taxes are to be assessed D. B. B. Co., 21 Gratt., 604; and in 
does not preclude changing the mode. Maryland, Mayor v. B. & O. B. B. 
State v. Hannibal & St. Joseph B. B. Co., 6 Gill, 288 ; and North Carolina, 
Co., 60 Mo., 143. Bank of Cape Fear v. Edwards, 5

If there is no consideration for the Ired., 516; and in South Carolina, 
exemption of the tax the clause of ex- State Bank v. Charleston, 3 Rich., 
emption may be repealed. Hospital 342.
v. Philadelphia, 24 Pa. St, 229; Holly 2 Disapp roved  in dissenting opin- 
Springs S. <fc I. Co. v. Marshall, 52 ion. State Bank of Ohio v. Knapp, 
Miss., 281; State v. County Treasurer,, 16 How., 401, (see Ibid,,336). Cited . 
4 Rich., (S. C.), 520; People n . Com- West Biver Bridge Co. v. Dix, 6 
missioners, 47 N. Y., 501; s. c. 53 How.. 542.
Barb., 70; St. Louis, I. M. & S. B. Co. When the charter exempts prop- 
v. Loftin, 30 Ark., 693; Sandusky erty used for the actual and necessary 
Bank v. Wilbor, 7 Ohio St., 481. purposes of the corporation, a tax may

When property is given to a corpor- be levied upon land leased to others, 
ation for a certain purpose and there which is not used for the purposes o± 
then exists a statute enacting that the corporation. State v. Love, 8 V r. 
property so given shall be exempt (N. J.), 60; but if used conjointly 
from taxation, it cannot be taxed as with others, it cannot be. State v. 
long as it is applied to the purpose for Betts, 4 Zab. (N. J.), 555. It con- 
which it was given; for the statute is veyed with a reservation ot annual 
a contract with the donors under rent, the property taxa1b^-.
which the property was given, and no New Haven v. Sheffield, 30 Conn., io , 
subsequent legislation can divert the Brainard v. CoZc/iester, 31 Id., • 
right thus vested in the society. At- Lord v. Litchfield, 36 Id., Ho. 
water v. Woodbridge, 6 Conn., 223; The exemption of the propertyreta 
Osborne v. Humphrey,! Id., 335; corporation includes all which is oovi- 
Landon v. Litchfield, 11 Id., 251; ously appropriate and convenient to 
Seymour v. Hartford, 21 Id., 481; carry the franchise grantedinto effect. 
Parker v. Bedfield, 10 Id., 490. Con - State y. Hancock, b Vr. (B. J.), bál, 
tb a . Herrick v. Randolph, 13 Vt.. s. c. 4 Id 315; State v Wood,u^ 
525; Brainerds Colchester, 31 Conn., Vr. (N. J.),94; b^/nly to these pur 
407; Lord v. Litchfield, 36 Id., 116. poses State v 2

If a tax is to be levied only upon (N. J.), 519, s. c. 1IA, 31^ .
the happening of a certain event, no State, 4 Vr. (N.J.), 7 , •
tax can be levied prior to that time, lector, 9 Vr. (N. J.), , State v
McGavishv. State, 5 Vr. (N. J.), 509. Collector,7' Vr (N. J. ,519, State v.

An exemption of the capital of the Powers, 4 -d ’ piaveu
corporation extends to additional capí- Blundell, Id., R (fa
tai, although increased under subse- Id., 370; Vermont Central . K 
quent vote? State V. N. & W. B. B. % Ffik ‘S’o® 423
An 30 Conn 290 Georgia B. B. & B. Co., 04 w

In Missouri it is said that an ex- The corporation State
einption from state, , _ tt  n°ÍJh8 Vr^N^JJ, 240.

nof
v. Farmers' Bank, 30Mo., oto, Jracyic jy
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The legislature of Maryland, in 1821, continued the charters of several banks 
to 1845, upon condition, that they would make a road and pay a school tax. 
This would have exempted their franchise, but not their property, from tax-
ation.

But another clause in the law provided, that upon, any of the aforesaid banks 
accepting of and complying with the terms and conditions of the act, the 
faith of the state was pledged not to impose any further tax or burden upon 
them during the continuance of their charters under the act.

This was a contract relating to something beyond the franchise, and exempted 
the stockolders from a tax levied upon them as individuals, according to the 
amount of their stock.8

These  were kindred cases, brought up by writ of error 
from the Court of Appeals of the state of Maryland, under 
the 25th section of the Judiciary Act of 1789.

The first case depended upon the constitutionality of a tax 
imposed by the legislature of Maryland in 1841, it being 
alleged to be in violation of a contract made by the legislature 
in 1821; and the second depended upon the same circum-
stance, with the addition that the plaintiff in error was enti-
tled to the benefit of the same contract, by virtue of an act of 
the General Assembly, passed in 1834.

The facts in the case were these ;—
At November session, 1804, the legislature of Maryland 

incorporated the Union Bank of Maryland. Samuel Gordon, 

renew the exemption unless expressly An exemption from taxation ex- 
$o stated. State n . Bank, 2 Houst. empts the corporation from assess- 
(1^1.), 99. ments for damages and expenses in

Exempting the corporation does not opening streets assessed without regard 
exempt its bonds. State v. Bronin, 3 to benefits. State v. Newark, 8 Vr. 
Zab. (N. J.). 484; but the shares of the (N. J.), 185; see St. Paul & Pac. R. 
stockholders are exempt, Id.; State v. R. Co. v. St. Paul, 21 Minn., 526. 
powers, 4 Zab. (N. J.), 400: State v. But it has been held that the exemp- 

n ’ $ > ’ bas been tion from taxation and assessments
nela that if the stock is exempt the does not apply to assessments of bene- 
property of the company is also, fits for opening streets. State Home 

v' Central & Co., 40 Ga., Society v. Mayor, 6 Vr. (N. J.), 157; 
64b; New Haven v. City Bank, 31 City v. Society, 4 Zab. (N. J. , 385; 
/^nC’ Cases, 12 Gill & J. Mayor n . Proprietors, 7 Md., 517;
ci / ’ not toe dividends, Sheehan v. Good Samaritan Hospital,
State v. Petway, 2 Jones (N. C.) Eq., 50 Mo., 155.

Tn M . . When the stock is exempt from
Rani- v. Commercial taxation, no tax can be levied on a
thiii th? (La.), 151, it is held branch road which the corporation 
not ova  ^“Pt10» of the, capital does legally builds. See Hewitt v. New 
Bnt IS- 6 company’s property. York & Oswego Midland R. R. Co., 

the corporation from 12 Blatchf., 452.
welt aP its property as 8 Appl ied . Jefferson Branch Bank
Amhmi p iraiichises. Camden & v. Skelly, 1 Black, 446. Foll owe d . 
3 Harr /KT t  \ %V' Commissioners, Ohio Life Ins. &c. Co. v. Debolt, 
nriviWo tav n » so eatted 16 How., 429; Farrington v, Ten-
Co. Gulf & P. B. R. nessee, 5 Otto, 690. Not  in  con -
land is pvpmn/ti, ithe flic t . People v. The Commissioners, 
upon it a™th+e b^ddinSs erected 4 Wall., 259. Cite d . Planters' Bank 

v. ««4, 6 How., 832.
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the plaintiff in error in the first case, was, at the institution of 
the suit below, a stockholder in this bank. No bonus was 
required to be paid to the state, but five thousand shares were 
reserved for the use and benefit of the state of Maryland, to 
be subscribed for by the state, when desired by the legislature 
thereof. The charter was to last until 1816.

At the session of 1812, the legislature passed an act, enti-
tled “An act to incorporate a company to make a turnpike 
*1341 road leading to Cumberland, and for the extension of 

J the charters of the several *banks in this state, and for 
other purposes.” It proposed to extend the charters of the 
banks to 1835, upon condition, that they would subscribe for 
as much stock as would raise a fund necessary and sufficient 
to finish and complete the road, and upon the further condi-
tion, should bind themselves to pay into the Treasury the sum 
of 820,000 for each and every year that the charters should 
continue; the fund being pledged for the support of common 
schools.

The 12th section was as follows:
“ That upon any of the banks in this state complying with 

the conditions of this act, the faith of the state is hereby 
pledged not to impose any further tax or bonus on the said 
banks during the continuation of their charters under this 
act.”

This act was not accepted by any of the banks.
At the session of 1813, the legislature passed another act, 

which was entitled a supplement to the aforegoing., The 1st 
section incorporated a company to make the road. The second 
was as follows: “ And for the purpose of raising a fund to 
make and complete said road: Be it enacted, That the char-
ters of the several banks, &c., shall be, and they are hereby 
continued and extended to the 1st day of January, 1835, and 
to the end of the session of the General Assembly next there-
after, upon condition of the said several banks subscribing, in 
proportion to their respective capitals actually paid in at the 
time of such subscriptions, for as much stock,as is necessary 
and sufficient to finish and complete said road, &c., &c.

The 7th section enacted, that every bank should pay annu-
ally into the Treasury the sum of twenty cents on every 
hundred dollars of the capital stock actually paid in; and it 
this were neglected for six months after it was due, the bank 
so neglecting should forfeit its charter.

The 8th section continued the charters of such banks as 
complied with the act until 1835.

The 11th section ran thus: “ That upon any .of the afore-
said banks accepting of and complying with the terms and 
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conditions of this act, the faith of the state is hereby pledged 
not to impose any further tax or burden upon them during the 
continuance of their charters under thia act; and in case of 
the acceptance of and compliance with the provisions of this 
act by the several banks hereby required to make the afore-
mentioned road, the faith of the state is further solemnly 
pledged to the several existing banks in the city of Baltimore, 
not to grant a charter of incorporation to any other banking 
institution to be established in the city or precincts of Balti-
more before the 1st day of January, 1835.”

At the session of 1815, an act was passed, “declaring the 
continuation and extension of the charters of the several 
banks therein mentioned.” It recited, that several banks, and 
amongst them the Union Bank, had accepted the act of 1813, 
and then declared, that their charters were extended to 1835.

*At the session of 1821, another act was passed, en- r*iqc 
titled “ An act to incorporate a company to make a k 
turnpike road from Boonsborough to Hagerstown, and for 
the extension of the charters of the several banks in the city 
of Baltimore, and for other purposes.” The preamble was as 
follows: “ Whereas it is to the interest of the state that a 
turnpike road should be made, leading from Boonsborough to 
Hagerstown, in Washington county, and it is represented to 
the legislature, that the banks hereinafter mentioned are will-
ing to make the same, if an extension of their several charters 
be granted to them, as they were heretofore extended by an 
act entitled a supplement to the act entitled, an act to incor-
porate a company to make a turnpike road, leading to Cum-
berland, and for the extension of the charters of the several 
banks in the city.of Baltimore, and for other purposes, passed 
at December session, 1813: Therefore, Be it enacted,” &c.

The 1st section incorporated a company to make the road.
The 2d section was as follows: “ And for the purpose of 

raising a fund to make and complete said road, Be it enacted, 
hat the charters of the several banks aforesaid shall be, and 
ey aie hereby, continued and extended to the 1st day of 

anuary, 1845, upon condition of the said several banks sub-
scribing, in proportion to their respective capitals actually 
pan in at the time of such subscriptions, for as much stock as 
^necessary and sufficient to finish and complete said road,”

The 6th section was as follows: “ That if the said com- 
pany shall not commence the making of the said turnpike road 
wiuun two years from the passage of this act, and shall not 

niP e e the same in four years thereafter, the right of the 
said company to the said road shall revert to the state of Mary-
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land., and the charters of the said banks are hereby declared 
not to be continued or extended by virtue of this act.”

The 7th section enacted, that the banks should annually pay 
to the treasurer the sum of twenty cents on every hundred 
dollars of the capital stock of each bank actually paid in; and 
in case of neglect, the bank was to forfeit its charter.

The 8th section renewed and continued the charters of the 
complying banks until 1845, and the session of the General 
Assembly next thereafter.

The 11th section was as follows: “ That upon any of the 
aforesaid banks accepting of and complying with the terms 
and conditions of this act, the faith of the state is hereby 
pledged not to impose any further tax or burden upon them 
during the continuance of their charters under this act; and 
in case of the acceptance of and compliance with the pro-
visions of this act by the several banks hereby required to 
make the aforementioned road, the faith of the state is further 
pledged, to the aforesaid banks in the city of Baltimore, not 
to grant a charter of incorporation to any other banking insti-
tution to be established in the city or precincts of Baltimore 

before the 1st day of January, 1845.”
J-ooJ *The 12th section was as follows: “ That the said 

banks, specified in the 7th section of this act; should they elect 
so to do, shall be, and they are hereby, exempt from the pay-
ment of the annual tax hereby imposed, upon condition of 
their paying to the treasurer of the Western Shore of Mary-
land, on or before the 1st day of January, 1823, the sum of 
$100,000, to be appropriated in the manner herein before pro-
vided for.”

The Union Bank, as was admitted in the court below, duly 
accepted and complied with the terms and conditions of this 
act of 1821.

At the session of the legislature of December, 1834, an act 
was passed (chap. 274) to “extend the charters of several 
banks in the city of Baltimore,” by which, amongst other 
enactments, the charter of the Union Bank was extended to 
the end of the year 1859. It introduced some new provisions 
into the charter, required the payment of the school tax and a 
proportionate share of $75,000; but contained no stipulation 
like that of the 11th section of the act of 1821. ,

At the session of December, 1835, the Farmers and Planters 
Bank was incorporated. It was required to pay a bonus and 
school tax, but the charter contained no exemption trom taxa- 
tl0At the same session, viz., December, 1835, an act (chap. 
142) was passed, reciting that whereas, by the 11th section or 
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the act of 1821, the faith of the state was pledged not to im-
pose any further tax or burden upon certain banks, and it was 
equitable that other banks should stand on equal footing, and 
enacting that the faith of the state was pledged not to impose 
any further or other tax on banks incorporated since the year 
1821 than might be imposed on the banks which had complied 
with the terms of that act.

The 3d section was as follows: “ And be it enacted, That 
in the said act of 1821, it was not, nor is it now, the intention 
of the General Assembly of Maryland, to exempt from taxa-
tion and equitable contribution to the common burdens for 
state purposes, the property, stock, or dividends severally held 
in or derived from any bank in this state, by any person or 
persons whatever; but that the true intent and meaning of the 
pledge given by the said act of Assembly was, to limit the 
taxation upon the franchises only of the banks therein men-
tioned.”

. In April, 1841, an act was passed “for the general valua-
tion and assessment of property in this state, and to provide a 
tax to pay the debts of the state.” It directed, amongst other 
things, that “ all stocks or shares owned by residents of this 
state in any bank, institution, or company incorporated in any 
other state or territory: all stocks or shares in any bank, insti-
tution, or company incorporated by this state,” &c., should be 
assessed, and a tax imposed upon this and all other species of 
property, of twenty cents, or one-fifth of one per cent, on 
every hundred dollars of assessable property. It also provided 
for an Appeal Tax Court, whose decisions should be carried to 
the Court of Appeals.

*In the . trial of the cause in the Court of Appeals, 
the following agreement was filed:— L

“ It is agreed, that the appellant banks, to wit, the Union 
ank of Maryland, the Bank of Baltimore, the Mechanics’ 

Bank of Baltimore, the Commercial and Farmers’ Bank of 
j Marine Bank of Baltimore, and the Farmers’

and Merchants’ Bank of Baltimore, commonly called the old 
banks, were chartered previous to the year 1821; and that the 
new banks, to wit, the Merchants’ Bank of Baltimore, the 

aimers and Planters’ Bank of Baltimore, the Citizens’ Bank 
o a timore, and the Western Bank of Baltimore, were char- 
ere smce the year 1830; the respective periods of the incor- 
theirchat aforeg°ing banks appearing by reference to 

readmitted, that the old banks have duly accepted and 
2 w1? the terms and conditions of the act of 1821,

P* , the manner of which acceptance appears by the
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paper marked A, herewith filed; and have also accepted and 
complied with the provisions of the act of 1834, chap. 274: 
and it is also admitted, that taxes have always, since the incor-
poration of said banks, been levied and assessed upon their 
real and personal property in all the cities and counties of this 
state, in the same manner as upon property of the same kind 
belonging to individuals, and that said taxes have always been 
paid by said banks up to this time. And it is further admit-
ted, that said banks did not, at the time of the enactment of 
the act of 1841, chap. 23, nor have they at any time since, 
paid or redeemed their notes or other obligations in specie.”

The Court of Appeals decided, that the tax imposed by the 
act of 1841 was not a violation of the contract between the 
state and the banks, which was effected under the act of 1821, 
and to review this opinion the writ of error was brought.

Meredith and Dulany, for the plaintiffs in error.
Nelson, attorney-general, and Steele, for the defendants.

In the case of Samuel Gordon, the counsel for the plaintiff 
in error contended,

1. That the Union Bank of Maryland having accepted of 
and complied with the terms and conditions of the act of 1821, 
chap. 131, a contract was created by the 11th section thereof, 
on the part of the state, “ not to impose any further tax or 
burden upon said bank during the continuance of its charter 
under the 8th section of said act;” and that this exemption 
from taxation extended to all the property of said bank, real 
and personal.

2. That the 1st and 45th sections of the act of 1841, chap. 
23, imposed upon the said bank “ a further tax and burden, 
in violation of the said contract, and was therefore void as 
against the provisions of the Constitution of the United 
States. , .

And in the case of James Cheston, plaintiff m error,
-* v. The Appeal *Tax Court, who was a stockholder in the 

Farmers’ and Planters’ Bank of Baltimore, one of the new 
banks chartered since 1830, the counsel for said Cheston con-
tended,

That if the aforesaid assessment law of 1841, so tar as it 
imposes a further tax upon the stockholders of the old banks, 
should be declared void for its repugnance to the Constitution 
of the United .States, then, that it is equally void, so tar as it 
imposes an additional tax upon James Cheston, a stoc io er 
of one of the new banks, as it thereby deprives the new banks 
of the immunity from further taxation granted to them y e 
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1st section of the act of 1835, chap. 142, which immunity is 
itself a franchise, granted, for a valuable consideration, and 
cannot, therefore, be taken away.

Dulany, for the plaintiffs in error, said, that he would not 
stop to cite authorities to show, that the law was void, if it 
impaired the obligation of a contract, but would refer to two 
cases which were analogous to the present : 7 Cranch, 154 ; 4 
Peters, 561.

He then entered into a detailed examination of the charter 
of the Union Bank with its several supplements, and asked the 
court to compare the 11th section of the act of 1821 with the 
act of 1841, and he thought it would be found, that the latter 
took away what the former gave. It was admitted, that there 
was an exemption of some kind in the act of 1821, and the 
only question in the case was, what kind of exemption was it?

In Dwarris on Statutes, 51, 9 Law Library, it was said, that 
every word of a statute must have its effect ; that it was better 
to observe what the legislature said than what they are sup-
posed to have meant. Apply this to the paragraph, coupled 
with the doctrine that in Maryland property is not taxed, but 
persons are. 1 Maxey’s Laws, 12, Declaration of Rights, arti-
cle 13, shows this. The exemption was then a pledge given 
to a person, viz., the bank. Why should it be limited, as con-
tended for by the opposite side, to an exoneration of the fran-
chise merely from taxation ? The construction ought to be in 
favor of the banks, because it was the intention of the legisla-
ture to invite them to accept the law. If you narrow it down 
now, it is not the spirit in which the offer was made. It is 
easy to see what that spirit was. The two objects of promo-
ting internal improvement and fostering public schools were 
great public objects, and it was very desirable to encourage 
them without resorting to direct taxation. The banks were 

e invited party, and the act was to be laid before the stock- 
o ders for approval or rejection. Of course, the terms would 
e closely looked at. The proposition was, that no “ further ” 

tax should be imposed. The word “further” refers to the pre-
ceding section, m which the tax for the road and schools is 
provi led. It is true, that the act of 1841 imposed a tax upon 

e property ; but the tax for road and schools fell upon the 
very same property, and, as it happened, was of just the r*ion 
same amount. A further tax of the *same character 139 
mît °^Ject to which the money is to be applied
clir • m the character of the tax. The clause is
aX? -8eJf’ We are not t0 look t0 the preamble, as a 
& ° m ention, unless there is some ambiguity. Dwarris

155



139 SUPREME COURT.

Gordon v. Appeal Tax Court.

on Stat., 19. And if we look to the preamble, it will not 
enlighten us, because it only refers to the road, without saying 
any thing about schools. If the exemption related only to the 
franchise, it was worth nothing, because whether the tax 
should be laid on the franchise or the property of the bank, 
the same people would pay it in either case. The legislature 
could have derived the same amount by taxing property as if 
they taxed the franchise; and to hold, that they were at lib-
erty to do so, of course, renders the exemption of the franchise 
worthless. There are two decisions upon similar words: 2 
Harr. (Ky.), 78, 79, 80 ; 7 Dana (Ky.), 342.

True, the banks have heretofore paid taxes upon their real 
property, but the amount was trifling, and the stock was not 
taxed as now. Besides, their consent does not furnish a rule 
by which we are to construe the law.

It is said, on the other side, that the contract of exemption 
was made with the bank and not the stockholders; and by the 
act of 1841 only the latter are taxed. But what is a corpora-
tion ? Only the union of certain persons, with power to sue, 
&c. 4 Pet., 552 ; Angell & Ames on Corp. 1, 3, 5.

The name is only the legislative baptism of the stockholders. 
Natural persons are the substratum of the corporation; they 
receive all its benefits. They pay the taxes, and yet we are 
told, that a contract for the benefit of the corporation does not 
reach them. They were the persons who accepted the law in 
a general meeting, and not the bank, acting as a corporation. 
What is the difference between taxing them in the gross and 
taxing them individually ?

As to the case of Cheston. He is a stockholder of the 
Farmers’ and Planters’ Bank, one of what are called the new 
banks, chartered in 1836. The act of March, 1836, chap. 142, 
puts these on the same footing with the old banks. The 3d 
section, it is true, says that the exemption relates only to fran-
chises ; but the legislature had no right to deprive, by law, the 
banks of a benefit which they had already acquired under a 
contract. And the words “ without violation,” &c., show that 
the legislature did not intend to take away any such benefit.

The tax of 1841 clashes with the exemption. It is laid on 
every thing which constitutes the property of the bank, 
because in a schedule every thing, even the franchise, goes to 
make up the aggregate value of the stock, and the tax is laid 
on the cash value of the stock. By the 17th section, the asses-
sors are directed to value it at the market price. But the 
market price is governed by the value of all the different spe-
cies of property held by the bank, including even the fran-
chise, because a purchaser looks at all these, when abou o 
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*invest. It is impossible to separate that portion of the tax 
which falls upon the franchise, and as the legislature has cov-
ered the whole, the entire tax must fall.

Steele, for the defendants in error, contended,
1. That the contract between the State of Maryland and the 

Union Bank of Maryland, created by the act of 1821, chap. 
131, and continued by the act of 1834, chap. 274, exempted 
from taxation, not the property of said bank, nor the shares of 
its stock in the hands of individual stockholders, but its cor-
porate franchises, and their exercise during the continuance of 
its charter.

2. That the tax imposed by the act of 1841, chap. 23, being 
a tax upon the shares of stock owned by individual stockhold-
ers, was not a violation of the contract between the state and 
the bank, and was, therefore, not unconstitutional.

In the case of James Cheston, a tax was imposed and 
assessed under the same act of 1841, chap. 23, on the shares of 
stock owned by the plaintiff in error in the Farmers’ and 
Planters’ Bank of Baltimore—a bank chartered since 1830, 
and not included in the provisions of the act of 1821, chap. 
131, and the act of 1834, chap. 274.

In this case, the counsel for the defendant in error con-
tended,

That the plaintiff in error was entitled to no immunity from 
taxation upon his shares of stock in said Farmers’ and Plant-
ers Bank of Baltimore, either under the acts of Assembly, 
herein before mentioned, or under the act of 1835, chap. 142.

Mr. Steele said, the Appeal Tax Court is the nominal 
defendant only; the real one is the state of Maryland. The 
act of 1841, chap. 33, is a general tax upon all property; not 
on banks alone, but every species of property. The Court of 
Appeals decided that it did not conflict with the act of 1821. 
Is it not a rule that this court will adopt a state’s construc-
tion of its own laws ?

In this case it is not correct to construe the contract favora- 
y to the banks.. . On the contrary, the rule is to construe 

s nctly any provision which imposes a limit upon the taxing 
power. 4 Pet., 503, Prov. Bank v. Billings, 11 Pet., 546-^ 
548, carries the rule still further.

Such a rule is necessary to protect the community from 
improvident legislation. Another rule is, that where there are 
1 X°+c.or!s^ruc^ns’ that one is adopted which will produce the 
in„% ln^u^‘ It has been said that our construction, exempt*

^P^18®8 renders the whole nugatory, because the 
WW would have been s^fe from taxation without such
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exemption. But not so. Being the creatures of law, they are 
peculiarly appropriate for the taxing power. 4 Wheat., 699 ; 
12 Mass., 252 ; 4 Pet., 526.

A charter makes a bank a person to carry on a business; 
but it must be carried on in the same way that other persons 
*1411 Suppose a pre-existing law had taxed banks, would 

-■ a subsequent charter have *been exempt ? No—because 
the laws would not conflict with each other. Nor do they 
conflict when the charter is passed first.

It has been said that the exemption is clear. But the sec-
tion itself refers to the preceding part of the law, and the legis-
lature, twice, in 1835 and 1841, put the same construction on 
it as we do. The 7th section and all preceding ones provide 
for an extension of charters. It was right to exempt the fran-
chises, because the legislature was dealing with that subject; 
but why should they go beyond that, and exempt private 
property to an extent that they were not aware of? The 
state was not in want of money, nor was there a motive in the 
banks to purchase such an exemption as that contended for. 
No one then anticipated what has since come to pass. Taxes 
were light, and always paid. The act of 1813 contains the 
same clause, when there did not exist any system of taxation. 
Up to 1841, the state had never taxed bank stock or choses in 
action, and the taxes upon real or other property did not 
amount to the fourth part of 20 cents. A proposition, there-
fore, to exempt stock which had never been taxed at all, upon 
the payment of four times the amount which other .property 
paid, would have been considered a strange one. The tax of 
20 cents must have been imposed upon the franchise. The 
compensation for extending the charters was that the banks 
would make the road, and for future exemption of the franchise 
was that they should pay 20 cents towards the school fund. 
The word “ further ” means another tax like that one; and if 
the tax imposed was upon the franchise, a further one upon 
the same thing was all that was intended to be prohibited.

Look at the cotemporaneous exposition of the law by both 
parties. County and city taxes were paid by the banks; and 
not only so, but a small state tax, levied in 1822 upon real 
property, was paid by them also. Other banks were incor-
porated in 1833. 1834, and 1835, which pay the 20 cents wit - 
out any thing being granted except the charter. The act oi 
1835 gives the new banks an exemption upon the franchise, 
and nothing more. In the case in 2 Harr. (Ky.), the woids 
were “further or other tax.” Exemptions have been stnc y 
construed. 11 Johns. (N. Y.), 77; 8 T. R., 416. The pen-
alty for not paying the 20 cents, shows upon what the tax was 
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imposed, for it provides that the charter shall cease if the tax 
is not paid. It was therefore a bonus for the charter.

But suppose that the contract was made as contended for by 
the other side. By their own showing, it was made with the 
bank as a person, and the individual stockholders cannot 
avail themselves of it. If the corporation were to purchase a 
house, one of the members could not claim an interest in the 
purchase. They have an interest which is distinct from that 
of the corporation, because they may sue it, or sue each other. 
If the contract here be not to tax the bank, it is not equiva-
lent to an agreement not to tax the stockholders. The differ-
ence is shown by supposing the tax to be laid before [-*-149 
the bank *commenced operations, and laid afterwards. 1 
In the first case it would diminish the capital of the bank, but 
in the latter it would not. If the individual stockholders can 
claim the benefit of the exemption, they must also be liable 
to the state for the payment of the tax which is the price of 
the exemption. But if Samuel Gordon were sued for the 20 
cents stipulated in the act, no one can suppose that he would 
be bound to pay it. The difference between taxing banks 
and stockholders is shown in 1 Nott & McC. (S. C.), 527 ; 4 
Wheat., 436 ; 2 Pet., 459 ; 2 Bay (S. C.), 654, 672, 683.

Who pays the tax of 1841 ? If the bank does not, there is 
no violation of the contract with the bank, and the bank does 
not, in fact, pay it.

As to Cheston's case and the new banks, it has been said 
that they are on the same footing as the old. The best reply 
to this is to read the law. The legislature expressly say, that 
they intend to exempt only the franchises.

Nelson, attorney-general, on same side.
Ihere are two propositions to be examined:
1. The nature of the contract of 1821.
2. Whether the act of 1821 was in force at all in 1841.
1. We admit there was a contract in 1821, and that it is 

protected by this court. But what is its natui•e and extent?
e onginal charter of the Union Bank contained no exemp-

tion, and, therefore, according to the doctrine in the Provi-
dence Bank v. Billings, the state could tax it. The charter 
was passed in 1804, and contained no clause imposing a school- 
?x‘ utthls might have been imposed at any time after the 

charter, without asking the consent of the bank. The only 
poin upon which the assent of the bank was required, in any 

sequent legislation, was that its charter should be contin- 
S • W?8 t0 exPire 1816. In 1812 an act was passed 
P posing to extend the charter on certain conditions, but
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these were not accepted. In 1813 another act was passed 
extending the charter to 1st January, 1835, which was accepted.

(Mr. Nelson here went into a detailed examination of the 
several acts.) All the acts show that the legislature had in 
view the making of the road, and the banks the extension of 
their charters. The pledge not to incorporate any other banks 
shows that it was only the franchise which was intended to be 
protected. The contract was made with the banks as such. 
They were the contracting party in their corporate capacity. 
What does the act of 1841 do ? It imposes no tax on the 
capital stock of any bank, but on individual interests. No 
bank is plaintiff in error here, complaining of a violated con-
tract. The 9th section of the act directs the mode of making 
the assessment, which was upon the stock in the hands of 

individuals at its cash value. But this is not the same 
i4rfJ with its *nominal value, which would have been the 

guide if the bank had been taxed. As laid, it is nothing more 
than an income tax, and cannot a legislature lay that without 
regard to the source from which revenue comes ? The distinc-
tion between a tax upon a bank, as such, and a tax upon its 
property, is clearly recognized in the case of McCulloch v. 
State of Maryland, where the court say that one may be taxed 
but not the other. The identity between a bank and its stock-
holders is shown not to exist, when we consider that the bank, 
as a corporation, could not become one of its own stockholders. 
Application had to be made to the legislature for peimission 
for the bank to purchase its own stock. It is true, as said on 
the other side, that the act of 1821 was accepted by the stock-
holders in general meeting, but this was a corporate act, and 
not one proceeding from individual interests. If it had been 
the latter, whence would the majority have derived the right 
to bind the minority? TT •

2. The act of 1834, chap. 274, was accepted by the Union 
Bank, and by virtue of it the charter was extended to 18&9. 
The acceptance of this new law is a merger of the old, and in 
the new there is no limitation of the power to tax.

Meredith, for plaintiffs in error, in reply and conclusion.
Let us inquire, , 9
1. What was the nature and character of the contract.
2. Has it been impaired ? . ,
Mr. Meredith reviewed the charter of the Union Bank and 

its supplements, and said, that in 1821, some years before. the 
charter was to expire, the legislature was desirous of.ma g
a road. It was a fact of universal notoriety that turnpi 
roads were not profitable. Individuals could not be persuaded
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to subscribe and make this one. The cost to the Union Bank 
was $161,000, nearly ten per cent, upon a capital of $1,800,000. 
It is conceded that for this the state has relinquished a por-
tion of the power of taxation; but then it is said to be only 
a partial exemption. We agree that to make out a total 
exemption, the language must be so strong as to leave 
no reasonable doubt; and we say it is so. What are the 
words? “Not to impose any further tax or burden on the 
banks.” There are two important words: “any” and “fur-
ther.” What is the meaning of “any?” In its popular accep-
tation it’would include all kinds of taxes in whatever form 
they might be laid. According to lexicographers, the word is 
of unusual and indefinite signification. “ Any ” tax must 
mean “ every tax,” of every nature or description whatsoever. 
Then, there is the word “further,” which refers to something 
which has been done before and additional. The other side 
wish to limit the meaning to an addition of the same nature ; 
but no dictionary or example can be found to justify this 
restriction.

*(Mr. Meredith here read from Richardson’s Diction- . 
ary, title Further.') The two words together are as L 144 
comprehensive as language could be used. They are quite as 
strong as those used in 2 Harrison. In the act of 1835, when 
the legislature intended to put the new banks upon a footing 
with the old, they say “ further or other ” in the 3d section. 
i qoi  Preped^nS section, the words are the same as those in 
1821, which shows that they were supposed to be equivalent. 
Ihe case cited from 11 Johnson was not that of a tax; it was 
an assessment for opening a street; and the case in 8 T. R., 
was decided on two grounds: 1. That the property did not 

elong to the occupier, and 2. • That the statute had been 
repealed.. Neither case is in point. In South Carolina, seven 
ou of eight banks are exempted under a clause exempting 
banks from taxation. The case in Nott & McCord, decided 
that words of exemption did not extend to the franchise only, 
but all taxation. J

If the words of a statute are plain and definite, it is danger- 
ous to depart, &c. . Dwarris on Stat., 3 Law Lib., 48.
1891 construction of the other side be given to the act of 
4« u_ V e 44 , section is of no use; because without it the 
nf 19 Au W°U4 ?^Ve been safe from taxation. In the cases 
tn 1m aSS' 4 -Peters, the right was maintained, it is true, 
thorp Pose a tax on existing banks, but in neither case was 
exoont n^uishment of the taxing power, express or implied, 
ced?tVXkhe^ of the charter. We may con-

Vot  ttt °f both. But here the banks paid a high v on. in.—it t o
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price for their renewed charters, and the legislature could not 
have taxed the franchise any further. If so, the operation of 
the 11th section must be extended beyond the franchise.

(Mr. Meredith then entered into a critical examination of 
the acts of 1812 and 1813, and argued that the first act was 
not accepted, because it did not go as far in protecting the 
banks as that of 1813; and that the latter would have been 
rejected if it had not been supposed to exempt them entirely 
from taxation.)

Mr. Justice WAYNE delivered the opinion of the court.
The question raised in this case by the agreed statement of 

facts upon the record, is, Does the act of Maryland of 1841, 
chap. 23, so far as it imposes a tax upon the shares of stock 
held by stockholders in the Union Bank of Maryland and the 
other banks mentioned in the statement, impair the obligation 
of a contract ?

The banks are classified in that statement as the old and 
the new banks. The old are those which were chartered pre-
vious to the year 1821; the new, those which were chartered 
after the year 1830.

Their exemption from the tax imposed by the act of 1841 is 
claimed under the acts of Maryland of 1821, chap. 131, and 
that of the 19th March, 1835, chap. 274, called the act of 

the session of 1834.
admitted that the old banks accepted and have 

complied with the.terms and conditions of the act of 1821; 
that they also accepted and have complied with the provisions 
of 1834; and that taxes have always, since the incorporation 
of the banks, been assessed and levied upon their real and per-
sonal property in all the cities and counties of the state, in the 
same manner as upon property of the same kind belonging to 
individuals, and that they have always been paid by the banks 
up to this time.

The question, however, which this court is called upon to 
decide, and to which our decision will be confined, is, Are the 
shareholders in the old and the new banks liable to be taxed, 
under the act of 1841, on account of the stock which they 
own in the banks?

The statement given by the reporter of the acts of the legis-
lature of Maryland, by which the charters of the banks have 
been extended at different times, makes it unnecessary to refer 
to them in detail here.

Are the old banks' in Baltimore and their stockholders 
exempted from further taxation during the continuance or 
their charters under the act of 1821, chap. 131, by force of the 
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11th section of that act? Can the old banks, after the year 
1845, the time to which their charters were extended by the ' 
act of 1821, and the new banks, claim any exemption from 
taxation under the act of 1834, chap. 274, unless it be a tax 
upon their franchise of banking?

It appears, from the acts of 1812, 1813, and 1821, that the 
legislatures which passed them had in view the construction of 
the Cumberland and Boonsborough turnpike roads, and the 
establishment of a school fund. That they designed to accom-
plish those objects by making some of the banks construct the 
roads, and all of them contributors to the school fund, as the 
price for their charters. A round sum, or an annual charge, 
with or without reference to capital stock, may be asked by a 
legislature for such a franchise. It may be more convenient 
to the banks to have such a consideration or bonus distributed 
through the years of their corporate existence, than to pay its 
equivalent in advance. This option was given to the old 
banks. Being so given, it is conclusive that the legislature 
intended the annual tax or charge upon the capital stocks of 
the banks to be the bonus or price, or part of the price as 
to some of them, that they were to pay for the prolongation of 
their franchise of banking. When the banks accepted the 
acts, by choosing to pay the annual charge instead of the 
stipulated alternative, it is plain that they thought so too, and 
that they understood in that way the contract between them-
selves and the state. Either was a condition, to be accepted 
and complied with before the charters were to be extended, 
buck a contract is a limitation upon the taxing power of the 
egislature making it, and upon succeeding legislatures, to 

impose any further tax upon the franchise. But why, when 
bought, as it becomes property, may it not be taxed, as rjM 
land is taxed which has *been bought from the state, L 
was repeatedly asked in the course of the argument? The 
reason is, that every one buys land, subject in his own appre- 
f t0? „ ?eat law of necessity, that we must contribute 
rom it and all of our property something to maintain the state, 

for th ±ranc7^ for banking, when bought, the price is paid 
wouldwhilst it lasts, and any tax upon it 
the h™ h^Ht^hy be an addition to the price.1 But whether 
the canihd t* iranchise is paid by an annual tax upon 
the IpS °C?’ °r lr\any °ther waY’ k is in the discretion of 
ins- tcHt« Q T6 i° caPital stock as an aggregate, accord-ing to its actual value, or the stockholders on account of their

0BITEB> Minot v. Philadelphia, &c., R. R. Co., 2 Abb.
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separate ownership of it, or the dividends in the aggregate, or 
the stockholders on account of their portions of them. The 
limitation and the power to tax, as both have been just 
expressed, was substantially conceded by counsel on both 
sides of this cause. We did not understand the counsel for 
the appellants as contending, that the shareholders in the old 
banks were exempted from the tax imposed upon them on 
account of their stock, except by the force of the 11th section 
of the act of 1821. Their argument was, though the franchise 
might be taxed separate from the stock of a bank, whether the 
annual tax paid by the banks upon their capital stock was 
a tax upon their franchises or not, that the banks were 
exempted from further taxation; the old banks by force of 
the 11th section of the statute of 1821, and all of the banks 
in Baltimore by force of the act of 1834. The argument of 
the counsel for the defendant in error was, that the annual tax 
paid by the banks was a tax upon their franchises, and that 
the 11th section did not give to the stockholders any exemp-
tion from being taxed as persons on account of their stock. 
Whether or not the exemption given by that section is 
extended to the old and the new banks in virtue of the act 
of 1834, is another question, to which a separate answer must 
be given in the course of this opinion.

Has such an exemption been given to the old banks ? The 
language of the 11th section of the act of 1821 is: “And.be 
it enacted, That, upon any of the aforesaid banks accepting 
and complying with the terms and conditions of this act, the 
faith of the state is hereby pledged not to impose any further 
tax or burden upon them during the continuance or 
charters under this act.” This is the language of grave delib-
eration, pledging the faith of the state for some purpose- 
some effectual purpose. Was that purpose the protection of 
the banks from what that legislature and succeeding legisla-
tures could not do, if the banks accepted the act, or from what 
they might do, in the exercise of the taxing power. Ine 
terms and conditions of the act were, that the banks should 
construct the road and pay annually a designated charge upon 
their capital stocks, as the price for the prolongation oftheir 
franchise of banking. The power of the state tc»lay any 
further tax upon the franchise was exhausted. That is tne 

contract between the state and the banks. It follows, 
147J then, *as a matter of course, when the legis1^® $ 

out of the contract, proposing to pledge its faith, if the,bank 
shall accept the act, not to impose any further tax or bu 
upon them, that it must have meant by those ^°^s an exemp 
tion from some other tax than a further tax upon the franc
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of the banks. The latter was already provided against. To con-
fine the pledge to any further tax upon the franchise, surrenders 
the whole clause as a substantive enactment, to a supposed 
needless declaration of the legislature, that it would not do 
what it had stipulated by its contract not to do. The faith of 
states is never pledged but for some substantial end, within 
the competency of their legislative power; and it is not for us 
to suppose that of Maryland was given in the act of 1821, 
with a less grave intent. “Not to impose any further tax or 
burden,” when used in reference to some tax already imposed, 
means no other tax besides that to which reference is made. 
Those words, so used, cannot be limited by a refinement upon 
the etymology of the word “any,” out of or beyond its mean-
ing in common discourse, to any like; and the words “any 
further tax,” used with relation to some other tax, will, by 
common consent, as it always has been, be intended to mean 
any additional tax besides that referred to, and not any fur-
ther like tax.

Having determined that the clause in question was not 
meant as a pledge against further taxation upon the franchises 
of the banks, but that it was a pledge against additional taxa-
tion, what is the extent of exemption given by it, or to what 
"Pes it apply ? Does it exempt the respective capital stocks of 
he banks, as an aggregate, and the stockholders from being 

taxed as persons on account of their stock? We think it does 
both. The aggregate could not be taxed, without its having

6 effect upon the parts, that a tax upon the parts, 
would have upon the whole. Besides, the legislature, in pro- 
p°slng the terms and conditions of the act, use the word 

anks with reference to the consent or acceptance of the 
ac . given by the stockholders, according to a funda-
mental article of their charters. The acceptance of the act 
S l°nly be made by the stockholders. They did accept,

11 e recoSnise(i it as the act of the stockholders. It 
whv .ve. been given or been recognised in any other

¿^x,8’ Yben accePted and recognised, it became a 
tho i C iW1jb tbe ^^s- But its becoming a contract with 
wWnk determines of itself nothing. We must look in 
traot °r by whose assent it was to become a con-
turp L? i- state’to ascertain the intention of the legisla- 
bailJpl®d^e’ “that upon any of the aforesaid 
tions of th;? an/- c°mplyiug with the terms and condi- 
to imnoup a ^aitb tbe state *8 hereby pledged not
contimrnwpHf+?rtbeiutax or burden upon them during the 
continuance of. their, charters under this act.” *

senses in which the words bank or banks are used,
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occur every day in conversation, and are understood by every 
one. But *the sense in which they are intended to be used, 
is determined by their connection with what is said besides. 
When we speak of an act to be done by a bank or banks, 
we mean an act to be done by those who have the author-
ity to do it. If it be an act within the franchise for bank-
ing, or the ordinary power of the bank to contract, and it 
is done by the president and directors, or by their agent, we 
say the bank did it, and every one understands what is meant. 
If, however, an act is to be done relative to the institution, by 
which its charter is to be in any way changed, the stockhold-
ers must do it, unless another mode to effect it has been pro-
vided by the charter. In one sense, but after it has been done, 
we may say the bank did it, but only so because what the 
stockholders have done, became a part of the institution, 
which it was not before. The act to be done in this instance 
was relative to the institution. The legislature knew it could 
only be done by the stockholders, and it uses the word banks 
in reference to the act being accepted by the stockholders. 
The act was accepted by them. When, then, the legislature 
says, “ that upon any of the aforesaid banks accepting of 
and complying with the terms and conditions of this act, 
the faith of the state is hereby pledged not to impose any 
further tax or burden upon them during the continuance of 
their charters under this act,” the relative is as broad as the 
antecedent, comprehending all that the latter referred to. It 
cannot be said, then, that the stockholders in the old banks 
are not exempted by the 11th section of the act of 1821 
from being taxed as persons, on account of their stock in 
those banks, during the continuance of their charters under 
that act. .. ,

Such was manifestly the intention of the legislatures wmci 
passed the acts of 1813 and 1821, from their language. It 
is confirmed by the attendant circumstances. Each of those 
legislatures were anxious to have a certain road constructed, 
which they thought the convenience and intercourse of the 
citizens of Maryland required; and they were also anxious to 
raise an adequate school fund for every county in the state. 
Thev determined that both should be accomplished by incor 
porating certain banks, with the obligation upon them to 
make the roads, and to make all the banks in the state pay 
an annual tax upon their respective capitals, tor a school 
fund, as the conditions upon which their charters were to be 
extended. By the act of 1813, chap. 122 every incorporated 
bank in the state was required to pay the annual tax
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twenty cents upon every hundred dollars of its capital stock, 
as the condition upon which its charter was to be extended.

When the legislature, in 1821, incorporated the Boons- 
borough Turnpike Company, and proposed to extend the 
charters of those banks which, by the terms of the act, were 
to subscribe for stock enough to complete the road, it re-
newed upon those banks the school tax which had v • x 4Mbeen imposed upon them in common with the *other L 
banks, by the act of 1813. The 11th sections in both acts 
are identical. In what spirit were those acts offered to the 
acceptance of the banks? In what spirit was it that the banks 
viewed and accepted these acts? It was an unusual way of 
providing means for the construction of turnpike roads. The 
tolls might turn out to be enough to compensate them for the 
expenditures. They might not. Though the legislature 
thought the construction of the roads and paying the school- 
fund tax were no more than an adequate price for an extended 
franchise, it is very certain that the stockholders may have 
thought, that the incorporation of the banks into turnpike 
companies, with an obligation upon them to withdraw so much 
money from their business operations as was sufficient to finish 
the roads, presented only a contingent possibility that they 
could be remunerated by tolls from the roads. When the act 
of 1821 was proposed, they had some experience of what had 
been the result of the construction of the Cumberland road. 
Is it not possible, then, that when the acts of 1813 and 1821 
weie in preparation, or as they were being enacted, that the 
11th section was introduced as an inducement to the stock-
holders to accept those acts ? Whether the tolls from the road 

ave ever compensated the banks for the expenditure upon 
Wem’, not appear in the case. But it^vas natural that 
the stockholders, knowing as they did that a tax upon the 
lancluses of the banks would not exempt them from other 
axa ion, stipulated in both instances that a provision should . 
e introduced into the acts surrendering the state’s right to tax 

them further than they were about to be by those acts. In 
whatever way we examine the acts of 1813 and 1821, we are 
tn tia^ aPPears from the 11th sections in those acts, 

^een * ie intention of the legislatures which passed 
aopmi <° ^“Pt ^e stockholders from taxation as persons on 
av ph °f St°ck which theX owned iu the banks. This

l°n’ h?wevei\i« limited to the old banks in Baltimore 
tj. • chai‘tered before 1821, during the continuance of 
11th S U?Ìer the act of 182L U is founded upon the 
1841 ph?0^^ ^a^ an(^ it. our opinion that the act of 

’ p. 3, in so far as it imposes a tax upon the stock-
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holders in those banks, on account of their stock, does impair 
the obligations of a contract, and is void by the 10th section 
of the 1st article of the Constitution of the United States.

The act of 1834 does not extend to the old or the new banks 
an exemption from the tax imposed by the act of 1841, chap. 
23. It is an act to extend the charters of the several banks 
in Baltimore. The second section prescribes the terms upon 
which the franchise for banking is extended. Those terms 
are the payment annually of twenty per cent, upon every hun-
dred dollars of the respective capitals of the banks, and their 
proportional parts of 875,000, in two yearly instalments, com- 
*1 Pufed from the passage of the act, according to the com-

J . bined rates of their respective capitals paid in, *and of 
the time for which their charters are respectively continued 
beyond the first day of January, 1845.

Upon a failure of any bank to pay either the annual charge 
or its proportional instalment, its charter is declared null and 
void. The annual charge and the instalment make the bonus 
to be paid by each bank for its continued franchise. It was 
urged for the old and the new banks, that the annual tax 
which they were required to pay by the second section of the 
act of 1834 being upon their respective capitals, a tax upon 
the stockholders on account of their stock would be equiva-
lent to an increase of the price which had been given for the 
franchise. The effect upon the stockholders would be the 
same, as they pay both, but that is because they agreed to pay 
an annual tax upon the capital stock, for their franchise, with-
out any stipulation by the state that were not to be taxed as 
stockholders, on account of their stock, as was the case in the 
eleventh section «of the act of 1821. The franchise is their 
corporate property, which, like any other property, would be 
taxable, if a price had not been paid for it, which the legisla-
ture accepted, as the consideration for allowing them to use 
the franchise during the continuance of their charters. The 
capital stock is another property—corporately associated, for 
the purpose of banking—but in its parts is the individual 
property of the stockholders in the proportions they may own 
them. Being their individual property, they may be taxed for 
it, as they may for any other property they may own. ~ This js 
not only the case in Maryland. A franchise for banking is m 
every state of the union recognized as property. The bank-
ing capital attached to the franchise is another property, owned 
in its parts by persons, corporate or natural, for which they 
are liable to be taxed, as they are for all other property, tor 
the support of government. | ,

We are of opinion that the stockholders m the old banks 
168



JANUARY TERM, 1845. 150

Searight v. Stokes et al.

are exempt from the tax imposed by the act of 1841, chapter 
23, during the continuance of their charters under the act of 
1821, but that the stockholders in the old and new banks are 
liable to be taxed by the act of 1841, or that they can claim no 
exemption under the act of 1834, by which their charters were 
further extended.

The judgment of the Court of Appeals is therefore reversed, 
and the cause will be remanded, with directions to enter up a 
judgment for the plaintiff in error.

* Will iam  Searight , Commis si oner  and  Super - r«« 
INTENDENT OF THE CUMBERLAND ROAD, WITHIN *- 101 
the  State  of  Pennsyl vania , Plain tif f  in  error , v . 
Will iam  B. Stokes  and  Luciu s W. Stockto n , who  
HAVE SURVIVED RlCHARD C. STOCKTON, DEFENDANTS 
IN ERROR.

Under the acts of Congress ceding to Pennsylvania that part of the Cumber-
land road which is within that state, and the acts of Pennsylvania accepting 
the surrender, a carriage, whenever it is carrying the mail, must he held to 
be laden with the property of the United States, within the true meaning of 
the compact, and consequently exempted from the payment of tolls.1

But this exemption does not apply to any other property conveyed in the same 
vehicle, nor to any person travelling in it, unless he is in the service of the 
United States and passing along in pursuance of orders from the proper 
authority.

Nor can the United States claim an exemption for more carriages than are 
necessary for the safe, speedy, and convenient conveyance of the mail.2

This  case was brought up by writ of error from the Circuit 
Court of the United States for the western district of Penn-
sylvania, and involved the right of the plaintiff in error, acting 
juicer the authority of the state of Pennsylvania, to collect 
tolls from the stage-coaches which carried the mail of the 
United States.
. circumstances under which the question arose were 

these:
On the 30th of April, 1802, and 3d of March, 1803, acts of 

ongiess were passed, the effect of both of which taken 
oge er was, that three per cent, of the amount received for

& ”S V’ Rockton, 2 Watts in stopping a coach carrying the United
gate' keenpr decided that a toll- States mail, for the refusal to pay toll. 
National PRoadPwh-tilat part of the 2 Comp ar e , Neil v. Ohio, post, 
PennsvlUn^wnim11 P?TS though *720, 742, 745; Achison v. Huddleston, 

be justified 12 How., 293.uy me act of the 13th of June, 1836,
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the sales of public land in Ohio, should be expended in making 
roads within the said state, and two per cent, of said fund be 
also expended in making public roads leading from the navi-
gable waters emptying into the Atlantic to the Ohio river, 
upon certain conditions, which were accepted by Ohio.

On the 29th of March, 1806, Congress passed an act to pro-
vide for laying out the road by commissioners, and directed 
the President to pursue such measures as in his opinion should 
be proper to obtain the consent for making the road, of the 
state or states through which the same may have been laid 
out; the expense of the road to be charged to the two per 
cent. fund.

Pennsylvania, Virginia, and Maryland all gave their assent. 
Pennsylvania passed her law on the 9th of April, 1807, and 
gave power to those who were to make the road to enter upon 
land, dig, cut, and carry away materials, &c. The road was 
laid out from Cumberland, in Maryland, to Wheeling, on the 
Ohio river, and made; but a great difficulty having arisen, on 
the part of the United States, in keeping it in repair, the road 
fell into decay, and a new system of legislation was adopted 
to attain this object.

On the 4th of February, 1831, the state of Ohio passed a 
law for the preservation and repair of the United States road. 
It provided, that whenever the consent of Congress should be 
*1521 obtained, the governor of the state should take the road

J under his care, erect gates *and toll-houses, appoint a 
superintendent, collectors of tolls, &c., with this proviso 
amongst others: “ Provided, also, That no toll shall be re-
ceived or collected for the passage of any stage or coach con-
veying the United States mail, or horses bearing the same, or 
any wagon or carriage laden with the property of the United 
States, or any cavalry or other troops, arms, or military stores 
belonging to the same, or to any of the states comprising this 
union, or any person or persons on duty in the military service 
of the United States or of the militia of any of the states.”

The law contained the necessary provisions for the preserva-
tion of good order upon the road, and also a stipulation that 
the tolls should be neither below nor above a sum necessary to 
defray the expenses incident to the preservation and repair of 
the same.

On the 2d of March, 1831, Congress assented to this act.
On the 4th of April, 1831, Pennsylvania passed an act “for 

the preservation and repair of the Cumberland road. It 
provided for the appointment of commissioners, who were 
directed to build toll-houses and erect toll-gates, to collect 
tolls, with the following exceptions: “ And provided, also,
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That nothing in this act shall be construed so as to authorize 
any tolls to be received or collected from any person or per-
sons passing or repassing from one part of his farm to another, 
or to or from a mill, or to or from any place of public worship, 
funeral, militia training, elections, or from any student or 
child going to or from any school or seminary of learning, or 
from persons and witnesses going to and returning from courts: 
and provided, further, that no toll shall be received or collected 
for the passage of any wagon or carriage laden with the prop-
erty of the United States, or any cannon or military stores 
belonging to the United States or to any of the states com-
posing this union.”

The 4th section directed the amount of tolls, after deducting 
expenses, to be applied to the repairs and preservation of the 
road, and gave the commissioners power to increase or dimin-
ish the rates of tolls, provided that they should at no time be 
increased beyond the rates of toll“ established by an act incor-
porating a company to make a road from Harrisburg to Pitts-
burg, passed in 1806. The toll fixed by this act upon a coach 
and four horses was twenty cents for every five miles.

The 10th section was as follows: “ And be it enacted, &c., 
That this act shall not have any force or effect until the 
Congress of the United States shall assent to the same, and 
until so much of the said road as passes through the state of 
Pennsylvania be first put in a good state of repair, and an 
appropriation made by Congress for erecting toll-houses and 
toll-gates thereon, to be expended under the authority of the 
commissioners appointed by this act: Provided, the legislature 
of this state may, at any future session thereof, change, alter, 
or amend this act, provided that the same shall not be so 
altered or amended as to reduce or increase the rates of r o 
toll hereby *established below or above a sum neces- L 
sary.to defray the expenses incident to the preservation and 
repair of said road, for the payment of the fees or salaries of 
the commissioners, the collectors of tolls, and. other agents. 
And provided, further, that no change, alteration, or amend-
ment shall ever be adopted, that will in any wise defeat or 
anect the true intent and meaning of this act.”

On the 23d of January, 1832, Maryland passed an act, 
which, in its essential provisions, was the same with that of 
. ennsylvania; and on the 7th of February, 1832, Virginia 
passed a similar law.

On the 3d of July, 1832, Congress declared its assent to the 
a ove mentioned laws of Pennsylvania and Maryland in these 
wor s, “to which acts the assent of the United States is 

ere y given, to remain in force during the pleasure of Con-
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gress,” and appropriated $150,000 to carry into effect the pro-
visions of said acts ; and on the 2d of March, 1833, assented 
to the act of Virginia, with a similar limitation.

On the 24th of June, 1834, Congress passed an act for the 
continuation and repair of thé Cumberland road, appropriating 
$300,000 to that object.

The 4th section was as follows : “ And be it further enacted, 
That as soon as the sum by this act appropriated, or so much 
thereof as is necessary, shall be expended in the repair of said 
road, agreeably to the provisions of this act, the same shall be 
surrendered to the states respectively through which said road 
passes ; and the United States shall not thereafter be subject 
to any expense for repairing said road.”

On the 1st of April, 1835, Pennsylvania passed a supple-
ment to the act above mentioned, accepting the surrender by 
the United States, &c., &c.

On the 13th of June, 1836, Pennsylvania passed another act 
“relating to the tolls on that part of the Cumberland road 
which passes through Pennsylvania, and for other purposes,” 
the 1st section of which was as follows : “ That all wagons, 
carriages, or other modes of conveyance, passing upon that 
part of the Cumberland road which passes through Pennsylva-
nia, carrying goods, cannon, or military stores belonging to the 
United States, or to any individual state of the union, which 
are excepted from the payment of toll by the 2d section of an 
act passed the fourth of April, anno Domini eighteen hundred 
and thirty-one, shall extend only so far as to relieve such 
wagons, carriages, and other modes of conveyance from the 
payment of toll to the proportional amount of such goods so 
carrièd belonging to the United States or to any of the indi-
vidual states of the union : and that in all cases of wagons, 
carriages, stages, or other modes of conveyance, carrying the 
United States’ mail, with passengers or goods, such wagon, 
stage, or other mode of conveyance, shall pay half toll upon 
such modes of convevance.”

On the 5th APri1’ 1843, another act was passed by 
104 J Pennsylvania, *the 39th section of which was as fol-

lows : “ That from and after the passage of this act, the 
commissioner of the Cumberland road shall have power to 
increase the rate of tolls on all stage-coaches drawn by four or 
more horses, to any sum not exceeding one dollar, at each 
gate upon said road within the state of Pennsylvania; and t e 
said commissioner shall have the same power to enforce t e 
payment and collection of tolls authorized, by the ac o 
thirteenth of June, eighteen hundred and thirty-six, relating 
to tolls on that part of the Cumberland road passing througn
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Pennsylvania, by stopping such coach or coaches, as is provi-
ded by the act of fourth of April, eighteen hundred and 
thirty-one, for the preservation and repair of the Cumberland 
road; and to exercise all the means and remedies authorized 
by said acts for the collection of tolls and prevention of fraud 
on said road; reserving also to the said commissioner the right 
to sue or maintain any action therefor, as he might or could do 
at common law, in addition to the remedies herein provided.”

A suit was brought on the 29th November, 1842, in the Cir-
cuit Court of the United States for the western district of 
Pennsylvania, by agreement of parties, and a statement of 
facts, signed by the respective counsel, in the nature of a 
special verdict, as follows:

“ It is agreed that this case be submitted to the court on the 
following statement of facts, as if found by a jury.

“The plaintiff is the commissioner and superintendent of 
so much of the Cumberland or National road as lies within the 
state of Pennsylvania, duly appointed under and by virtue of 
the laws of that state in such case provided, and is a citizen 
of said state. The defendants and Richard C. Stockton, whom 
they have survived, are and were citizens of Maryland. The 
defendants, together with the said Richard, whom they have 
survived, were joint partners in certain contracts for carrying 
the mail of the United States hereunto annexed. The route 
described in said contracts extended over so much of the road 
called the Cumberland or National road as lies within the com-
monwealth of Pennsylvania. Said contracts were duly exe-
cuted between the postmaster-general of the United States 
thereto lawfully authorized by the laws of the United States, 
and said contractors in conformity with law. The mail of the 
United States was transported by said contractors in accord-
ance with the provisions of said contracts, during the time 
therein stipulated, in carriages constructed in conformity with 
the directions and requirements of the postmaster-general; 
said carriages were constructed and accommodated as well for 
the transportation of the mail, as for carrying passengers and 
their baggage, but the number of said passengers was limited 
so as not to interfere with or impede the transportation of the 
mail, and in no case was any passenger carried when the trans-
portation of the mail would be thereby retarded or interfered 
p1 u sa^ National road within the territorial r#1 rr 
inmts of Pennsylvania was, so far and to such extent L 
as the Constitution and laws of the United States, and the 

ennsy^vania, vested the same, the property of the 
Pni Rotates, and had been constructed under the authority 

said laws by the United States. The Constitution and
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laws of the United States, and of the commonwealth of Penn-
sylvania, bearing upon this subject, and the executive proceed-
ings of the same respectively, are to be deemed and considered 
part of this agreed case. No tolls were paid by said contract-
ors for or upon any vehicle or carriages employed or used by 
them for the transportation of said mail during the period of 
the existence of said contracts, notwithstanding said carriages 
ordinarily as aforesaid carried passengers, and said contractors 
received the passage money therefor for their own use.

“ Under the laws of the United States and of the state of 
Pennsylvania, so much of said Cumberland or National road 
as lies within the limits of the state of Pennsylvania, was 
ceded by the United States, and accepted by Pennsylvania, 
upon the terms and conditions expressed and contained in 
said statutes. Since the year 1835, the state of Pennsylvania 
has held said road under and by virtue of said laws, and has 
performed the terms and conditions therein prescribed in 
every respect, unless the imposition and claim of tolls as 
herein stated is so far an infraction of the compact created 
by said laws. Payment of tolls imposed by and under the 
laws of Pennsylvania, has been demanded of said contractors 
by the plaintiff and his predecessors in office, for and on ac-
count of their carriages so as aforesaid employed in the trans-
portation of the mail with passengers so carried as aforesaid ; 
such payment of tolls has been resisted and refused by said 
contractors on the ground that the carriages employed in the 
transportation of the mail of the United States, on said road, 
were not under the said compact and laws legally liable to the 
payment of said tolls.

“ The said carriages employed in the transportation of the 
mail were four-wheel carriages drawn by four horses each, and 
they ran over said route and through the six gates which are 
upon said road within the said state of Pennsylvania, twice 
daily, being their eastern and western routes. The full rates 
of toll established by law upon said road in Pennsylvania, for 
a daily line of four-horse post coaches or stages, were, at each 
of the said six gates, including the eastern and western routes, 
daily

From 1 January, 1836, to 1 April, 1837, . . 40 cents. 
April, Ï837, to 1839, . . 60 cents.

After 1839, to present time, . . . 100 cents.
“ If, upon the foregoing state of facts, the court shall be of 

opinion that the defendants are liable to pay tolls for their 
carriages so employed in the transportation of the mail of the 
United States, judgment to be entered for the plaintiff for the 
sum of $6,000. If it shall be of opinion that the said carriages
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so employed are not subject *to the payment of said tolls, then 
judgment to be entered for the defendants.

R. P. Flenniken , for Plaintiffs.
Rich ’d . S. Cox , for Defendants.”

Upon this statement of facts the court below directed judg-
ment to be entered in favor of the defendant, and to review 
this decision of the court the writ of error was brought.

Veech and Walker, for the plaintiffs in error.
Coxe and Nelson, attorney-general, for the defendants in 

error.

(This case was argued at the preceding term of the court 
by Flenniken and Walker, for the plaintiffs in error, and Coxe, 
for defendants, but the court ordered a re-argument at the 
present term.

Veech, for plaintiffs in error,
After reciting the history of the road, said, that if the road 

was the property of the United States, it might be considered 
a hardship that the mail could not pass free. But Pennsylva-
nia had only granted the right of way. She was the last of 
the three states who argued that it should be made, and then 
stipulated that it should pass certain points.

The United States had no jurisdiction over the soil, and no 
more power over it than state officers had when they were 
making state roads. No one thought of making any provision 
for keeping the road in repair. As soon as ten miles were made, 
a difficulty arose upon this point. 1 Collection of Surveys, 
&c., published in 1839, by order of the Senate. Report of 
Shriver, communicated to Congress by Mr. Gallatin.

Mr. Gallatin said, that “tolls were suggested, but.that could 
only be done by authority of the state.” Same book, 133, 639.

Mr. Dallas, when Secretary of the Treasury, made a report 
on the subject, in which he said that provision ought to be 
made for keeping the road in repair, but that Congress, of 
itself, had no power in the premises. Doc. No. 59, page 653.

The road continued to decay until 1822, when a bill was 
Passed to erect gates and collect tolls, which was vetoed by 
“e President of the United States. Congress then appropri- 

a ed a small sum for repairs. Mr. Buchanan moved an amend- 
providing for a cession of the road to the states through 

which it passed, on condition that they would collect tolls and 
eep it in repair. There was no reservation in favor of the mail.
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In 1823 the same amendment was offered, without any 
reservation.

Between 1828 and 1832, the road became so much out of 
repair that another movement was made. (The counsel here 
referred to the several acts which were passed by state legisla-
tures and by Congress.)
*1^71 *In mean time, Pennsylvania had constructed

J roads leading from Philadelphia to Pittsburg, and the 
question was, whether she should turn the travel off her own 
roads to one which passed through only a small portion of the 
state. The Pennsylvania legislature struck out a part of the 
Ohio bill, which they had before them. When the Ohio bill 
was before Congress, Mr. Burnet, a senator from that state, 
said, that care was taken that the mail of the United States 
should pass free. 7 Beg. Deb., 287.

There are other differences between the laws of Pennsylva-
nia and Ohio. The Virginia law is almost a copy of that of 
Ohio, although, in the spirit of old-fashioned Virginia hospi-
tality, one who is visiting his neighbor is not allowed to be 
charged with any toll. Maryland copies the law of Pennsyl-
vania. Maryland and Pennsylvania said, that the United 
States should first put the road in repair and erect toll-houses, 
whilst Virginia imposed no such restriction. The cost to Con-
gress was about $750,000 in repairing the road and erecting 
gates. Before this time, the mail was carried in one line of 
coaches. The contract with the defendants for carrying it in 
1835 was to pay them $9,708. In 1837, they were paid 
$27,600.

Under the present law, half toll is charged upon the coaches 
which carry the mail and passengers; if there is nothing but 
the mail they go free. Suppose we admit, that the mail is the 
prop.erty of the United States, can a coach be said to be 
“ laden with the property of the United States ” when it has 
nine passengers in it and only a small mail bag ? Or, could 
this be affirmed of a wagon laden with flour and one musket ? 
Such a construction forces words from their true import. But 
the mail cannot be properly called the property of the United 
States. All carriers have a special property in their load to 
protect it from depredations. But what the law means is, 
that the United States must have an unqualified right of 
property in the subject matter. It will be necessary for the 
other side to make out two propositions:

1. That the mail is the property of the United States.
2. That a vehicle can be said to be laden with the mail when 

it has a single bag in it.
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Coxe, for defendants in error.
(Mr. Coxe traced the history of the road as it is found in the 

laws and in 1 State Papers, tit. Miscellaneous, 432, 474, 714, 
718, 940, 947.)

The error of the argument on the other side is in supposing 
that Ohio was the only party interested in the original con-
struction of the road. The United States was a large landed 
proprietor, and wished to open an easy access to the lands in 
the west, in order that sales might be increased. Pennsylvania, 
it is true, did not cede the land over which the road passed, 
but she was deeply interested in the general result. The r« 
United States did not claim sovereign power *over it. •- 
Still they have some interest in it, and we do not claim more 
than all incorporated companies have over the roads which 
they make. The Pennsylvania act is different from that of 
Ohio. But the reason is, that the road was completed in the 
former state and not in the latter. (Mr. Coxe here reviewed 
the particular provisions of the several acts.) Is there any 
ground to suppose, that Congress intended to make a different 
contract with different states ? The conditions are essentially 
the same: one exempts the property of the United States, and 
the other, the mail. The act of Pennsylvania speaks of “ vehi-
cles carrying the United States mail,” thus recognizing the 
mail as belonging to the government. The mail is one of the 
most valuable branches of the government, connecting itself 
closely with the business of the people, and a proportion of the 
mail matter is absolutely the property of the government, 
being communications from one public officer to another. 
The mail is fenced round with protection, by law, from rob-
bery and depredation, and the bags and locks are public prop-
erty. The act of congress of 1831, throughout, recognizes the 
mail as being the property of the government. Unless passen-
gers were to go in the coaches, there would have to be a 
guard; but they are the best guard. The contracts require, 
that stages shall be suitable for passengers. The right of alter-
ing the contract is always reserved to the government, and 
although there may be three lines now instead of one formerly, 
yet the letter of the postmaster-general to the governor of 
Pennsylvania shows, that the mail could not now be carried in 
one coach. If there can be a toll imposed upon carriages when 
here are passengers, why not also when there are no passen-

gers . and such an amount may be taxed as will prevent the 
running of the mail. A question of power cannot be decided

th ® greater or lesser exercise of it: 4 Wheat. 327, 351, 387, 
*17, 426, 429.

Vol . hi .—12 pf
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Nelson^ attorney-general, on the same side.
The question lies in a narrow compass. It is, whether there 

is a contract between the United States on the one hand and 
Penns; 1 vania on the other; and if so, what is its nature? The 
act of 4th April. 1831, is the foundation of the compact. It 
proposed to provide for the repair of the road. Commissioners 
were appointed on condition that the United States would 
repair the road and erect gates. The act was to have no force 
until Congress assented to it, and appropriated money for toll-
houses and gates. Here is a proposal, an offer for a contract 
The 10th section says, that it shall not go into operation until 
an appropriation is made, but there is nothing said about 
ceding jurisdiction. Congress, in 1832. assented, on condition 
that Pennsylvania would execute her part of the contract and 
keep the road in repair. The power of Congress over internal 
improvements is not drawn into the case at all. The United 
*1 SOI States have a right to purchase the privilege of trans-

J porting the mail over *any road. If Pennsylvania had 
said, give us $750,000, and your mail shall pass free, would not 
such a contract have been within the competency of the parties 
to make, and have been good? The consideration was a valu-
able one to Pennsylvania. She cannot now deny the right of 
the United States to make the road, because she accepted the 
cession, and actually holds title under the United States. 9 
Laws U. S., 232, 233, act of surrender by United States.

There was a power reserved to Pennsylvania to change the 
regulations of the road, provided the compact was not 
infringed. But the act of 1836 asserts the authority of the 
legislature to vary the original terms, and levies half tolls. It 
cannot be said by the other side, that the two acts do not clash 
with each other, because the legislature says they do. Ihat 
the mail is property is too plain to be argued.

What were the circumstances under which the acts were 
passed? The road had been in use for twelve or fourteen 
years before 1831. The mail was carried in stages, without 
paying any toll, in the same description of vehicle as that now 
taxed. There never was any other species of property of the 
United States carried on it ; at least, the record does not show 
that there was. Was it a lure, then, to the government to 
spend $800,000 for the privilege of passing property free which 
it had never transported on the road, and was not likely o 
transport? . ,

It has been said, that because Ohio was more specific m nei 
legislation, therefore Pennsylvania did not mean to exempt 
thé mail. But of what authority is the act of another state • 
The object was the same wi h them alh
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We have the opinion of the executive and judicial depart-
ments of Pennsylvania, 2 Watts & S. (Pa.), 163.

But suppose there was no compact. The act of 1836 would 
still have been invalid. It is not a general law to collect tolls, 
but directed specifically against the mail. The property of 
the contractors is, no doubt, subject to taxation by a state; 
but a law levelled exclusively against the mail is a different 
thing. A power to destroy the means implies a power to 
destroy the thing itself. The case of McCulloch v. Maryland, 
4 Wheat., was an attempt to tax the means by which the bank 
carried on its operations. In Weston v. City of Charleston, 2 
Pet., 449, the same principle was established. It was held 
that loans were means to execute the powers of Congress, and 
to tax the stock would impair the means. So, 15 Pet., 435, 
448. It has been said, that if these tolls are not collected the 
road will go out of repair. But can this be so ? The whole 
amount charged is only $1200 a year, upon a road on which 
$800,000 were expended as late as 1835, built at the request of 
Pennsylvania, and which she pledged her faith to keep in 
repair. It has been said also that the privilege of passing 
free may be abused; that one hundred stages may be run 
upon the road. But the record presents no such case.
*The stages are used bona fide by the contractors under L 
their contract with the postmaster-general.

Walker, for plaintiffs in error, in reply and conclusion.
If the court shall be against us on the interpretation of the 

compact, we shall have to invite their attention to the follow-
ing grave questions:

1. That the federal government has no power, under the 
Constitution, to construct a road within the limits of a state.

2. That the consent of a single state cannot enlarge the 
powers of the federal government, even within its own limits, 
and much less within the limits of another state.

3. That the two per cent, fund referred to in the several 
acts of appropriation, was exhausted before the road reached 
the Pennsylvania line.

4. Ihat the consent of Pennsylvania, under the law of 9th 
oi April, 1807, was based upon the appropriation of the two per 
cent, fund, and that alone, to the construction of said road 
within her limits.

5. That Congress possessed no power, under the Constitu- 
lon, to collect toll upon said road in the state of Pennsyl-

vania. J
That the state of Pennsylvania had jurisdiction of said 

roa , and the right to collect toll, and possessed this power as 
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one of the rights not delegated in forming the Constitution of 
the union, and which could only be relinquished by an amend-
ment of the Constitution.

7. That the right to collect toll in this case was never sur-
rendered by the state of Pennsylvania.

The power of the federal government to construct roads has 
been abandoned for eight years past. The authority to estab-
lish post-roads, is merely to designate the road from point to 
point; and if the United States have no constitutional power, 
an act of one of the states cannot confer it. If there was no 
power to make the road, there was none to repair it or collect 
tolls; and an agreement to repair it was null and void, as 
being repugnant to the Constitution. The jurisdiction which 
Pennsylvania had, originally, over the soil of the road, was 
never surrendered; and if it had been, her legislature had no 
power to surrender it.

The speech of Mr. Burnet gives the history of this matter. 
The road was going to ruin, and Congress refused to appro-
priate. The friends of the road in Ohio obtained the passage 
of an act there. It was a favorite in that state, but not in 
Pennsylvania. The latter state had commenced a large system 
of improvement from Philadelphia to Pittsburg, and knew 
that this Cumberland road would draw off the travel from her 
own works. The law of Pennsylvania was, therefore, dissimilar 
from that of Ohio. Ohio did not require the road to be put 
in repair before accepting the cession, but Pennsylvania did. 
#1 q There are many other important differences between 

the *two laws. Congress hastened to accept the Ohio 
law before Pennsylvania acted. What reason is there to think 
that Pennsylvania intended to imitate Ohio ? There is none. 
If so, why was the phraseology changed? Some words must 
have been intentionally omitted, and yet this court is now 
asked to insert them, to change places with the legislature at 
Harrisburg, and do what it refused to do. Although, in gen-
eral, the mail may be property, can it be considered so here, 
where there is a special exclusion ? Every word of a statute 
must receive a meaning, unless the court are compelled to con-
sider some words synonymous. In the Ohio law, the words 
“mail” and “property” are not synonymous: it exempts a 
“stage or coach carrying the mail,” and a “wagon or carriage, 
carrying property of the United States; ” referring to diffeient 
vehicles, carrying different things. The “ mail is never car-
ried in wagons. The government recently brought a large 
copper rock from Lake Superior. This could not have passed 
free unless under the head of property. Ohio had, therefore, 
two distinct provisions in her law; Pennsylvania only adopted 

180



JANUARY TERM, 1 845. 161

Searight v. Stokes et al.

one of them. The toll on “stages” included the coach carry-
ing the mail, in words and letters. The Ohio law asked her 
to exempt the mail, but she refused.

But does “ property ” include the mail ? Does a department, 
when making a schedule of its property, include the contents 
of the mail? The United States is only a common carrier, 
and paid as such. If not, then postage is exacted for carrying 
the property of the United States. It is the property of the 
persons interested; they can recover it at law. It has been 
said that because a common carrier has a special property in 
what he carries, therefore the United States have a property 
in the mail. But this technical principle was unknown to the 
farmers and mechanics who passed the act of 1831. Again, 
what is the meaning of “ laden ? ” it is the bulk of the load. 
If an officer of the United States puts a single box in a 
wagon, and the rest of the load is private property, could it 
be said, with any propriety that the wagon was “ laden ” with 
the property of the government ? To justify this, other 
words must be interpolated into the law, viz., “in whole 
or in part.” But they are not there. If “property” 
means the “mail,” then the section must read, “laden with 
the mail; ” and if this be so, a single mail-bag will not exempt 
the coach from tolls. If the contractors had a steam-wagon 
conveying 100 passengers and a small mail-bag, would they all 
go free? It is said that we attack the mail, but we do not. 
The government pays turnpike gates everywhere else. When 
companies make roads with their own money, they allow the 
government to use them on the same terms with every one 
else. If it can seize upon roads, the postmaster-general would 
soon get rid of all difficulties with railroad companies. But 
we deny the right.

But upon whom does the tax fall in this case ? The record 
says that stages conveying nothing but the mail pass r*-icn 
free. / It is then *the passengers who pay the tax. The 
contractors must increase the fare. The government is not a 
party upon the record, and the postmaster-general has no busi-
ness to come here by counsel. The whole difficulty has arisen 
from an effort of contractors to draw custom to their own line 
from roads where tolls are charged. All opposition stages, too, 
must be broken down on this road, because those stages will 
be charged with toll.

It is said that passengers are a guard to the mail. They do 
not consider themselves as paying their passage money for the 
privilege of guarding the mail. But, upon this theory, the 
contractors ought to be bound to carry some always; whereas 
the stages frequently run without any passengers.
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Pennsylvania has been charged with violating her faith. 
But how can this be? She derives no revenue from the road; 
the whole of the tolls are expended upon repairs, and that too 
in a case where her own pecuniary interests suffer, because the 
travel is drawn away from her own roads. The true interest 
of the United States is to maintain our view of the case; 
because, if tolls enough are not collected to keep the road in 
repair, it must go to ruin, and then the contractors will charge • 
a higher price for carrying the mail, even at a slower pace.

The act of 1836 is only declaratory of that of 1831, and not 
inconsistent with it. The latter exempts wagons when laden 
with the property of the United States in the whole; and the 
former proportions the exemption to the amount of property 
thus owned. The imposition of half-toll is, in fact, a privi-
lege granted. The whole of the Pennsylvania legislation is 
one continued series, instead of being separate and inconsis-
tent acts. The law of 1831 accepted the road, when it should 
be put in repair and toll-houses erected. The act of Congress, 
making the appropriation, did not pass till 1834; and in 
April, 1835, Pennsylvania accepted the surrender, and ap-
pointed commissioners. Between that time and the first of 
January, 1836, gates were erected, and the act of 1836, now 
under consideration, was passed without any loss of time. 
The case in Watts & Sergeant has been referred to, but here 
is a certified copy of the record, showing that, from 1836 to 
1839, bills were made out quarterly. Before the act of 1836, 
all the stages, except the fast line, paid tolls. These were 
therefore collected under the act of 1831. There were only 
two lines, and the commissioners agreed to excuse one, on con-
dition that the other paid. This was half-toll, and was the 
foundation of the law.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

The question in this case is, whether the state of Pennsyl-
vania can lawfully impose a toll on carriages employed in 
transporting the mail of the United States over that part of 
the Cumberland road which passes through the territory of 
that state ?

*The dispute has arisen from an act of the legisla- 
J ture of Pennsylvania, passed in 1836, whereby wagons, 

carriages, stages, and other modes of conveyance, carrying the 
United States mail, with passengers or the goods of other 
persons, are charged with half the toll levied upon other vehi-
cles of the like description. The plaintiff in error is the com-
missioner and superintendent of the road, appointed by the 
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state. The defendants are contractors for carrying the mail, 
and they insist that their carriages, when engaged in this ser-
vice, are entitled to pass along the road free from toll, although 
they are conveying passengers and their baggage at the same 
time. In order to obtain the opinion of this court upon the 
subject, an amicable action was instituted by the plaintiff in 
the Circuit Court of the United States for the western district 
of Pennsylvania, for the tolls directed to be collected by the 
law above mentioned, and the facts in the case stated by con-
sent. The judgment of the Circuit Court was against the 
plaintiff, and it is now brought here for revision by writ of 
error.

The Cumberland road has been so often the subject of pub-
lic discussion, and the circumstances under which it was con-
structed and afterwards surrendered to the several states 
through which it passes, are so generally known, that we shall 
forbear to state them further than may be necessary for the 
purpose of showing the character of the present controversy, 
and explaining the principles upon which the opinion of this 
court is founded.

The road in question is the principal line of communication 
between the seat of government and the great valley of the 
Mississippi. It passes through Maryland, Pennsylvania, Vir-
ginia, and Ohio, and was constructed at an immense expense 
by the United States, under the authority of different and 
successive acts of Congress: the states contributing nothing 
either to the making of the road or to the purchase of land 
over which it passes. They did nothing more than enact laws 
authorizing the United States to construct the road within 
their respective limits, and to obtain the land necessary for 
that purpose from the individual proprietors upon the pay-
ment of its value.

After the road had thus been made—although it was con-
structed with the utmost care, sparing no efforts to make it 
durable—it was still found to be incapable of withstanding 
the wear and tear produced by the number of carriages con-
tinually passing over it, engaged in transporting passengers, or 
heavily laden with agricultural produce or merchandize; and 
that either a very great expense must be annually incurred in 
repairs, or the road, in a short time, would be entirely broken 
up and become unfit for use. As no permanent provision had 
been made for these repairs, applications were made to Con-
gress for the necessary funds; and as these demands upon the 
public treasury unavoidably increased, as the road was extended 
or longer in use, they naturally produced a strong feel- 
mg of dissatisfaction *and opposition in those portions *-
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of the union which had no immediate interest in the road; 
and the constitutional power of Congress to make these appro-
priations was also earnestly, and upon many applications, con-
tested by many of the eminent statesmen of the country. It 
therefore became evident, that unless some other means than 
appropriations from the public treasury could be devised, 
a work which every one felt to be a great public convenience, 
in which a large portion of the union was directly and deeply 
interested, and which had been constructed at so much cost, 
must soon become a total ruin.

In this condition of things, the state of Ohio, on the 4th of 
February, 1831, passed an act, proposing, with the assent of 
Congress, to take under its care immediately the portion of 
the road within its limits which was then finished, and the 
residue from time to time as different parts of it should be 
completed, and to erect toll gates thereon, and to apply the 
tolls to the repair and preservation of the road, specifying in 
the law the tolls it proposed to demand, and containing a pro-
viso in relation to the property of the United States, and. to 
persons in its service, in the following words: “ That no toll 
shall be received or collected for the passage of any stage or 
coach conveying the United States mail, or horses bearing the 
same, or any wagon or carriage laden with the property of the 
United States, or any cavalry or other troops, arms, or military 
stores, belonging to the same, or to any of the states compris-
ing this union, or any person or persons on duty in the mili-
tary service of the United States, or of the militia of any of 
the states.” On the 2d of March, in the same year, Congress 
passed a law assenting to this act of Ohio, which is recited at 
large in the act of Congress, with all its provisions and stipu-
lations.

The measure proposed by the state of Ohio seems to have 
been received with general approbation; and on the 4th of 
April, 1831, Pennsylvania, about two months after the passage 
of the law of Ohio, passed an act similar in its principles, but 
varying from it in some respects on account of the different 
condition of the road in the two states. In Ohio it was new 
and unworn, and therefore needed no repair, while in Penn-
sylvania, where it had been in use for several years, it was in 
a state of great dilapidation. While proposing, therefore, to 
take it under the care of the state, and to charge the tolls 
specified in the act, it annexed a condition that the United 
States should first put so much of it as passed through that 
state in good repair, and an appropriation be also made by 
Congress -for erecting toll-houses and toll-gates upon it. The 
clause in relation to the passage of the property of the United
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States over the road, also varies from the language of the Ohio 
law, and is in the following words: “That no toll shall be 
received or collected for the passage of any wagon or 
carriage laden with the property of *the United States, 
or any cannon or military stores belonging to the United 
States, or to any of the states composing this union.”

The example of Pennsylvania was followed by Maryland 
and Virginia, at the next succeeding sessions of their respect-
ive legislatures: the law of Maryland being passed on the 23d 
of January, 1832, and the Virginia law on the 7th of February 
following. The proviso in relation to the property of the 
United States, in the Maryland act, is precisely the same 
with that of Pennsylvania, and would seem to have been 
copied from it, while the proviso in the Virginia law, upon 
this subject, follows almost literally the law of Ohio.

With these several acts of Assembly before them, Congress, 
on the 3d of July, 1832, passed a law declaring the assent of 
the United States to the laws of Pennsylvania and Maryland, 
to remain in force during the pleasure of Congress; and the 
sum of $150,000 was appropriated to repair the road east of 
the Ohio river, and to make the other needful improvements 
required by the laws of these two states. No mention is 
made of Virginia in this act of Congress, because in her law 
the previous reparation of the road, and the erection of toll-
houses and gates, at the expense of the United States, was not 
in express terms made the condition upon which she accepted 
the surrender of the road; but the assent of Congress was 
afterwards given to her law by the act of March 2d, 1833, 
which, like the contract with the two other states, was to 
remain in force during the pleasure of Congress.

The. sum appropriated, as above mentioned, was, however, 
found insufficient for the purposes for which it was intended, 
and by an act of June 24th, 1834, the further sum of $300,000 
was appropriated; and this act states the appropriation to be 
made for the entire completion of the road east of the Ohio, 
and other needful improvements, to carry into effect the laws 
of Pennsylvania, Maryland, and Virginia, each of which is 
particularly referred to in the act of Congress; and further 
directs that as far as that sum is expended, or so much of it 
as shall be necessary, the road should be surrendered to the 
states respectively through which it passed. But so greatly 
had the road become dilapidated, that even these large sums 
were found inadequate to place it in a proper condition, and 
by the act of. March 3d, 1835, the further sum of $346,188.58 

as appropriated; but this law directed th&t no part of it 
should be paid or expended until the three states should
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respectively accept the surrender; and that the United States 
“ should not thereafter be subject to any expense in relaticn 
to the said road.” Under this act of Congress the surrender 
was accordingly accepted, in 1835, and the money applied as 
directed by the act of Congress, and from that time the road 
has been in the possession of and under the control of the 
several states, with toll-gates upon it. This is the history of 

the road, and of the legislation of Congress and the
J states *upon that subject, (so far as it is necessary now 

to state it,) up to the time when the road passed into the 
hands of the states. We shall have occasion hereafter to 
speak more particularly of the act of Congress last mentioned, 
because it is the act under which the states finally took pos-
session of the road.

When the new arrangement first went into operation no toll 
was charged in any of the states upon carriages transporting 
the mail of the United States; and no toll upon such carriages 
has ever yet been claimed in Ohio, Maryland, or Virginia. 
But on the 13th of June, 1836, the state of Pennsylvania 
passed a law, declaring that carriages, &c., carrying the pro-
perty of the United States or of a state, which were exempted 
from the payment of toll by the act of 1831, should thereafter 
be exempted only in proportion to the amount of property in 
such carriage belonging to the United States or a state, and. 
“ that in all cases of wagons, carriages, stages, or other modes 
of conveyance, carrying the United States mail, with passen-
gers or goods, such wagon, stage, or other mode of conveyance 
shall pay half-toll upon such modes of conveyance.” And we 
are now to inquire whether this half-toll can be imposed upon 
carriages carrying the mail under the compact between the 
United States and Pennsylvania.

It will be seen from this statement, that the constitutional 
power of the general government to construct this road is not 
involved in the case before us ; nor is this court called upon to 
express any opinion upon that subject; nor to inquire what 
were the rights of the United States in the road previous to 
the compacts hereinbefore mentioned. The road had in fact 
been made at the expense of the general government. It was 
the great line of connection between the seat of government 
and the western states and territories, affording a convenient 
and safe channel for the conveyance of the mails, and enabling 
the government thereby to communicate more promptly with 
its numerous officers and agents in that part of the United 
States west of th^ Alleghany mountains. Ihe object of the 
compacts was to preserve the road for the purposes for which 
it had been made. The right of the several states to enter
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into these agreements will hardly be questioned by any one. 
A state may undoubtedly grant to an individual or a corpora-
tion a right of way through its territory upon such terms and 
conditions as it thinks proper;1 and we see no reason why it 
may not deal in like manner with the United States, when the 
latter have the power to enter into the contract. Neither do 
we see any just ground for questioning the power of Congress. 
The Constitution gives it the power to establish post-offices 
and post-roads; and charged, as it thus is, with the transporta-
tion of the mails, it would hardly have performed its duty to 
the country, if it had suffered this important line of commu-
nication to fall into utter ruin, and sought out, as it must have 
done, some circuitous or tardy and difficult route, when r^1 
by the immediate payment *of an equivalent it obtained L J"0’ 
in perpetuity the means of performing efficiently a great pub-
lic duty, which the Constitution has imposed upon the general 
government. Large as the sum was which it paid for repairs, 
it was evidently a wise economy to make the expenditure. It 
secured this convenient and important road for its mails, where 
the cost of transporting them is comparatively moderate, in-
stead of being compelled to incur a far heavier annual expense, 
as they must have done, if, by the destruction of this road, 
they had been forced upon routes more circuitous or difficult, 
when much higher .charges must have been demanded by the 
contractors. Certainly, neither Ohio, nor Pennsylvania, nor 
Maryland, nor Virginia, appear from their laws to have doubted 
their own power or the power of Congress. But we do not 
understand, that Pennsylvania now upon any ground disputes 
the validity of the compact or denies her obligation to per-
form it; on the contrary, she asserts her readiness to fulfil it 
in all its parts, according to its true meaning ; but denies the 
construction placed upon it by the United States. It is to 
that part of the case, therefore, that it becomes the duty of 
the court to turn its particular attention.

It is true, that in the law of Pennsylvania, and of Maryland 
also, assented to by Congress, the exemption of carriages en-
gaged in carrying the mail is not so clearly and specifically 
provided, for as in the laws of Ohio and Virginia. But in 
in erpreting these contracts the character of the parties, 

ie relation in which they stand to. one another, and the 
o jects they evidently had in view, must all be considered.

ma^i no doubt that the state Glen Falls Ins. Co. v. Judge of Jack- 
unon oonditions and limitations son Circuit, 21 Mich., 580 ; s. c. 4 Am. 
nessto do busi- Rep., 504 ; Morse v. Home Ins. Co., 30 
40 Wk m FtateN’ D°y^ Wis., 496 s. c. 11 Am. Rep., 580.u Wis., 175 ; s. c. 22 Am. Rep., 692 ;
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And. we should hardly carry out their true meaning and 
intention if we treated the contract as one between indi-
viduals, bargaining with each other with adverse interests, 
and should apply to it the same strict and technical rules 
of construction that are appropriate to cases of that descrip-
tion. This, on the contrary, is a contract between two gov-
ernments deeply concerned in the welfare of each other; 
whose dearest interests and happiness are closely and insepar-
ably bound up together, and where an injury to one cannot 
fail to be felt by the other. Pennsylvania, most undoubtedly, 
was anxious to give to the general government every aid and 
facility in its power, consistent with justice to its own citi-
zens, and the government of the United States was actuated 
by a like spirit.

This was the character of the parties and the relation in 
which they stood. Besides, a considerable number of the 
citizens of the state had a direct interest in the preservation 
of the road; and the state had manifested its sense of the im-
portance of the work by the act of Assembly of 1807, which 
authorized the construction of the road within its limits; and 
again in the resolution passed in 1828, by which it proposed 
to confer upon Congress the power of erecting gates and 
charging toll. Yet the only value of this road to the general 
government worth considering is for the transportation of the 

pn-, mails; and in that point of view it is far more impor- 
tant than *any other post-road in the union. Occasion-

ally, indeed, arms or military stores may be transported over 
it; and sometimes a portion of the military force may pass 
along it. But these occasions for its use, especially in time of 
peace, but rarely occur; the daily and necessary use of the 
road by the United States is as a post-road, forming an almost 
indispensable link in the chain of communication from the 
seat of government to its western borders. .

Now, as this was well known to the parties, can it be sup-
posed that when Pennsylvania, by her act of 1831, proposed 
to take the road, and keep it in repair from the tolls collected 
upon it, and exempted from toll carriages laden with the prop-
erty of the United States, she yet intended to charge it upon 
the mails? That in return for the large expenditure she 
required to be made,before she would receive the road, she 
confined her exemption to matters of no importance, and 
reserved the right to tax all that was of real value ? And 
when Congress assented to the proposition, and incurred such 
heavy expenses for repairs, did they mean to leave their mails 
through Maryland and Pennsylvania still liable to the toll ou 
of which the road was to be kept in repair? Upon this point 
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the act of Congress of March 3d, 1835, is entitled to great 
consideration. For it was under this law that the states 
finally took possession of the road and proceeded to collect 
the tolls. By so doing they assented to all the provisions 
contained in this act of Congress; and one of them is an ex-
press condition, that the United States should not thereafter be 
subject to any expense in relation to the road. Yet under the 
argument, the expenses of the road are to be defrayed out 
of the tolls collected upon it. And if the mails in Pennsyl-
vania and Maryland may be charged, it will be found, that 
instead of the entire exemption, for which the United States 
so expressly stipulated, and to which Pennsylvania agreed, a 
very large proportion of the expenses of repair will be an-
nually thrown upon them. We do not think that either party 
could have intended, when the contract was made, to burden 
the United States in this indirect way for the cost of repairs. 
So far as the general government is concerned, it might as 
well be paid directly from the Treasury. For nobody, we 
suppose, will doubt that this toll, although in form it is paid 
by the contractors, is in fact paid by the Post-office Depart-
ment. It is not a contingent expense, which may or may not 
be incurred, and about which a contractor may speculate; but 
a certain and fixed amount, for which he must provide, and 
which, therefore, in his bid for the contract he must add to the 
sum he would be otherwise willing to take. It is of no conse-
quence to the United States whether charges for repairs are 
cast upon it through its Treasury or Post-office Department, 
in either case it is not free from expense in relation to the 
road, according to the compact upon which it was surrendered 
to and accepted by the states.

do I116 words of the law of Pennsylvania of r-*-.™ 
1831 require *a different construction. The United [ 169 
orates have unquestionably a property in the mails. Thev are 

common carriers, but a government, performing a 
well as ^ldin^ and guiding its own property as

1 committed to its care; for a very
roacl Ln $^0 letters and packages conveyed on this 
commuE 17 ^ring }he session of Congress, consists of 
department t0 i°r the officers of the executive 
or ffi relation h t? °f Wslature’ on public service 
word laden ha matters of public concern. Nor can the 
in effect dost™ t0 mean for that would
pel the Un& W?°le Value °f the exemption, and com- 
and other pay a to11 even on its military stores
in transporting iK’™^688 eTery wagon or carriage employed

P g it was as heavily laden as it could con- 
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v6niently bear. We think that a carriage, whenever it is 
carrying the mail, is laden with the property of the United 
States within the true meaning of the compact: and that the 
act of Congress of which we have spoken, and to which the 
state assented, must be taken in connection with the state law 
of 1831 in expounding this agreement. Consequently the 
half-toll imposed by the act of 1836 cannot be recovered.

The acts of assembly of Ohio and Virginia have been relied 
on in the argument by the plaintiff in error; and it has been 
urged that, inasmuch as the laws of these states, in so many 
words, exempt carriages carrying the mail of the United 
States, the omission of these words in the law in question 
shows that Pennsylvania intended to reserve the right to charge 
them with toll. And it is moreover insisted that, as the law 
of Ohio which contains this provision passed some time before 
the act of Pennsylvania, it ought to be presumed that the law 
of the latter was drawn and passed with a full knowledge of 
what had been done by the former, and that the stipulation in 
favor of the mail was designedly and intentionally omitted, 
because the state of Pennsylvania meant to reserve the right 
to charge it.

The court think otherwise. Even if the law of Ohio is 
supposed to have been before the legislature of Pennsylvania, 
it does not by any means follow that the omission of some 
of its words would justify the inference urged in the argu-
ment, where the words retained, by their fair construction, 
convey the same meaning. Indeed, if it appeared that the 
Ohio law was in fact before the legislature of Pennsylvania 
when it framed its own act upon the subject, it would rather 
seem to lead to a contrary conclusion. For it cannot be sup-
posed that in the compact which the United States was about 
to form with four different states, and when the agreement with 
one would have been of no value without the others, Penn-
sylvania would have desired or asked for any privileges to her-
self which were not extended to the other states, nor that she 

would be less anxious to give every facility in her 
1power to the general *government when carrying out 

through her territory the important and necessary operations 
of the Post-office Department. Nor could she have supposed 
that Congress would give privileges to one state which were 
denied to others; and, after having done equal justice to all 
in the repair and preparation of the road wherever needed, 
make different contracts with the different states; and, while it 
bargained for the exemption of its mails in one or more oi 
them, consent to pay toll in another. The fact that they 
clearly and explicitly exempted from toll in Ohio and Virgin
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is a strong argument to show that it was intended to exempt 
them in all, and that the compacts with Pennsylvania and 
Maryland were understood and believed to mean the same 
thing, and to accomplish the same objects. And this con-
clusion is greatly strengthened by the fact that Maryland, 
where the words of the law are precisely the same with those 
of Pennsylvania, has never claimed the right to exact toll 
from carriages carrying the mail ; nor did Pennsylvania claim 
it in the first instance, and they were always allowed to pass 
free until the act of 1836. Indeed that law itself appears to 
recognise the right of the mail and other property of the 
United States to go free, and the imposition of only half-toll 
would seem to imply that the state intended to reach other 
objects, and did not desire to lay the burden upon any thing 
that properly belonged to the Ûnited States. And so far as 
we can judge from its legislation, Pennsylvania has never to 
this day placed any other construction upon its compact than 
the one we have given, and has never desired to depart 
from it.

If we are right in this view of the subject, the error consists 
in the mode by which the state endeavored to attain its object. 
Unquestionably the exemption of carriages bearing the mail 
is no exemption of any other property conveyed in the same 
vehicle, nor of any person travelling in it, unless he is in the 
service of the United States, and passing along in pursuance 
of orders from the proper authority. Upon all other persons, 
although travelling in the mail-stage, and upon their baggage 
or any other property, although conveyed in the same carriage 
with the mail, the state of Pennsylvania may lawfully collect 
the same toll that she charges either upon passengers or similar 
property in other vehicles. If the state had made this road 
herself, and had not entered into any compact upon the sub-
ject with the United States, she might undoubtedly have 
erected toll-gates thereon, and if the United States afterwards 
adopted it as a post-road, the carriages engaged in their service 
ni transporting the mail, or otherwise, would have been liable 
o pay the same charges that were imposed by the state on 

tl V-e^i^s the same kind. And as any rights which 
e Pfiited States might be supposed to have acquired in this 

roa ave been surrendered to the state, the power of the 
a er is as extensive in collecting toll as if the road had 
een made by herself, except *in so far as she is re- 
11C e by her compact; and that compact does nothing more 

UnT the carriages laden with the property of the
p 1 e states, and the persons and baggage of those who are 

gage in their service. Toll may therefore be imposed upon 
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everything else in any manner passing over the road; restrict-
ing, however, the application of the money collected to the 
repair of the road, and to the salaries and compensation of the 
persons employed by the state in that duty.

It has been strongly pressed in the argument, that the con-
struction placed upon the compact by the court would enable 
the contractors to drive every other line of stages from the 
road, by dividing the mail-bags among a multitude of carriages, 
each of which would be entitled to pass toll free, while the 
rival carriages would be compelled to pay it. And that by 
this means the contractors for carrying the mail would in effect 
obtain a monopoly in the conveyance of passengers throughout 
the entire length of the road, greatly injurious to the public, 
by lessening that disposition to accommodate which competi-
tion is sure to produce, and enhancing the cost of travelling 
beyond the limits of a fair compensation.

The answer to this argument is, that under the agreement 
they have made, according to its just import, the United 
States cannot claim an exemption for more carriages than are 
necessary for the safe, speedy, and convenient conveyance of 
the mail. And if measures such as are suggested were adop-
ted by the contractors, it would be a violation of the compact. 
The postmaster-general has unquestionably the right to desig-
nate not only the character and description of the vehicle in 
which the mail is to be carried, but also the number of car-
riages to be employed on every post-road. And it can scarcely, 
we think, be supposed, that any one filling that high office, and 
acting on behalf of the United States, would suffer the true 
spirit and meaning of the contract with the state to be viola-
ted or evaded by any contractor acting under the authority of 
his department. But undoubtedly, if such a case should evei 
occur, the contract, according to its true construction, could 
be enforced by the state in the courts of justice; and every 
carriage beyond the number reasonably sufficient for the safe, 
speedy, and convenient transportation of the mail would be 
liable to the toll imposed upon similar vehicles owned by other 
individuals. In a case where an error in the post might be so 
injurious to the public, it would certainly be necessary that 
the abuse should be clearly shown before the remedy was 
applied. But there can be no doubt, that the compact in 
question, in the case supposed, would not shield the contrac-
tor, and upon a case properly made out and established, it 
would be the duty of a court of justice to enforce the pay-
ment of the tolls. No such fact, however, appears or is 
suggested in the case before us, and the judgment of the 
Circuit Court is therefore affirmed.
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*Mr. Justice McLEAN.
I dissent from the opinion of the court. And as the case 

involves high principles and, to some extent, the action and 
powers of a sovereign state, I will express my opinion.

This was an amicable action to try whether the defendants, 
who are contractors for the transportation of the mail on the 
Cumberland road, are liable, under the laws of Pennsylvania, 
to pay toll for stages in which the mail of the United States 
is conveyed.

This road was constructed by the federal government through 
the state of Pennsylvania, with its consent. Whether this 
power was thus constitutionally exercised, is an inquiry not 
necessarily involved in the decision of this case. The road 
was made, and for some years it was occasionally repaired by 
appropriations from the treasury of the United States. These 
appropriations were made with reluctance at all times, and 
sometimes were defeated. This, as a permanent system of 
keeping the road in repair, was, of necessity, abandoned; and, 
with the assent of Pennsylvania, Congress passed a bill to 
construct toll-gates and impose a tax on those who used the 
road. This bill was vetoed by the President, on the ground 
that Congress had no constitutional power to pass it. The 
plan was then adopted to cede the road, on certain conditions, 
to the states through which it had been established.

On the 4th of April, 1831, Pennsylvania passed “An act 
for the preservation of the Cumberland road.”

By the 1st section it was provided, that as soon as the con-
sent of the government of the United States shall have been 
obtained, certain commissioners, who were named, were to be 
appointed, whose duties in regard to the road were specially 
defined. The 2d section enacted, that to keep so much of the 
road in repair as lies in the state of Pennsylvania, and pay the 
expense of collection, &c., the commissioners should cause six 
toll-gates to be erected, and certain rates of toll were estab-
lished. To this section there was a proviso, “ that no toll shall 
be received or collected for the passage of any wagon or 
carriage laden with the property of the United States, or any 
cannon or military stores belonging to the United States or to 
any of the states composing the union.”

By the 4th section the tolls were to be applied, after paying 
expenses of collection, &c., to the repairs of the road, the 
commissioners having power to increase them, provided they 
s all not exceed the rates of toll on the Harrisburg and Pitts- 

urg road. The last section provided that the toll should not 
e altered below or above a sum necessary to defray the 

expenses incident to the preservation and repair of said roadVol . in.—13 r 1 198
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&c., and also, “ that no change, alteration, or amendment shall 
ever be adopted, that will in any wise defeat or affect the true 
intent and meaning of this act.”

By the 10th section of the above act it was declared to have 
*1731 n0 e^ec^ un^ Congress should assent to the same, “and

J until so much *of the said road as passes through the 
state of Pennsylvania be first put in a good state of repair, 
and an appropriation made by Congress for erecting toll-houses 
and toll-gates thereon, to be expended under the authority of 
the commissioners appointed by this act.”

By their act of the 24th of June, 1834, Congress appropri-
ated $300,000 to repair the Cumberland road east of the Ohio 
river, which referred to the above act of Pennsylvania, and 
also to similar acts passed by Virginia and Maryland. And in 
the 4th section of the act it was provided, “ that as soon as the 
sum by this act appropriated, or so much thereof as is neces-
sary, shall be expended in the repair of said road agreeably 
to the provisions of this act, the same shall be surrendered to 
the states respectively through which said road passes; and 
the United States shall not thereafter be subject to any expense 
for repairing said road.” This surrender of the road was 
accepted by Pennsylvania, by an act of the 1st of April, 1835.

The above acts constitute the compact between the state of 
Pennsylvania and the union, in regard to the surrender of this 
road. The nature and extent of this compact are now to be 
considered.

As before remarked, the constitutional power of Congress 
to construct this road is not necessarily involved in this decis-
ion. By the act of Congress of the 30th of April, 1802, to 
authorize the people of Ohio to “ form a constitution and state 
government,” among other propositions for the acceptance of 
the state, it was proposed that “five per cent, of the net pro-
ceeds of the lands lying within the said state, sold by Con-
gress, should be applied to the laying out and making public 
roads leading from the navigable waters falling into the 
Atlantic, to the Ohio, to the said state, and through the same; 
such roads to be laid under the authority of Congress, with 
the consent of the several states through which the roads 
shall pass: provided the state shall agree not to tax land sold 
by the government until after the expiration of five years from 
the time of such sale.”

By the 2d section of the act of the 3d March, 1803, three 
per cent, of the above fund was placed at the disposition of 
the state, to be “ applied to the laying out, opening, and mak-
ing roads, within the state.”

The above conditions, having been accepted by Ohio, consvi- 
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tuted the compact under which the Cumberland road was laid 
out and constructed by the authority of Congress. And of 
this work it may be said, however great has been the expendi-
ture through the inexperience or unfaithfulness of public 
agents, that no public work has been so diffusive in its benefits 
to the country. It opened a new avenue of commerce between 
the eastern and western states. Since its completion, and 
while it was kept in repair, the annual transportation of goods 
and travel on it saved an expense equal to no inconsiderable 
part of the cost of the road. But its cession to the r5|e1 
states *through which it was established was found L 
necessary to raise, by tolls, an annual revenue for its repair.

Whatever expenditure was incurred in the construction of 
this road beyond the two per cent, reserved by the compact 
with Ohio, was amply repaid by the beneficial results of the 
work; and this was the main object of Congress. It was a 
munificent object, and worthy of the legislature of a great 
nation.

The road was surrendered to Pennsylvania and the other 
states through which it had been constructed. But what was 
ceded to Pennsylvania? All the right of the United States 
which was not reserved by the compact of cession. This 
right may be supposed to arise from the compact with Ohio; 
the consent of Pennsylvania to the construction of the road, 
and the expense of its construction, including the sums paid 
to individuals for the right of way. These, and whatever 
jurisdiction over the road, if any, might be exercised by the 
United States, were surrendered to Pennsylvania. The road 
then must be considered as much within the jurisdiction and 
control of Pennsylvania, excepting the rights reserved in the 
compact, as if it had been constructed by the funds of that 
state. It is, therefore, important to ascertain the extent of the 
rights reserved by the United States.

losing paragraph of the 2d section of the act of 
1831, above cited, it is provided, “that no toll shall be received 
or collected for the passage of any wagon or carriage laden 
with the property of the United States, or any cannon or 
military stores belonging to the United States, or to any of 

e states composing this union.” In addition to this, there 
were certain limitations imposed, as to the amount of tolls, 

i state of Pennsylvania, which need not now be con-sidered.
Some light may be cast on the import of the above reserva- 

yt0I1.Aa to somewhat similar compacts made in
same subject between the United States and the 

cs o hio, Maryland, and Virginia. The Ohio act of the
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2d of March, 1831, provides, in the 4th section, “ that no toll 
shall be received or collected for the passage of any stage or 
coach conveying the United States mail, or horses bearing the 
same, or any wagon or carriage laden with the property of the 
United States, or any cavalry or other troops, arms, or military 
stores, belonging to the same, or to any of the states compris-
ing this union, or any person or persons on duty in the military 
service of the United States, or of the militia of any of the 
states.” The 4th section of the Maryland act of the 23d of 
January, 1832, provided, “that no tolls shall be received or 
collected for the passage of any wagon or carriage laden with 
the property of the United States, or any cannon or military 
stores belonging to the United States, or to any of the states 
composing this union.” In the Virginia act of the 7th of 
*17^1 February, 1832, it is provided, “that no toll shall be

-* received or collected for the passage of any *stage or 
coach conveying the United States mail, or horses bearing the 
same, or any wagon or carriage laden with property of the 
United States, or any cavalry or other troops, army or military 
stores, belonging to the same, or to any of the states compris-
ing this union, or any person or persons on duty in the military 
service of the United States, or of the militia of any of the 
states.”

The reservations in the Pennsylvania and Maryland acts are 
the same, and differ materially from those contained in the 
acts of Ohio and Virginia. In the latter acts the mail-stage is 
excepted, but not in the former. Pennsylvania and Maryland 
exempt from toll “ any wagon or carriage laden with the pro-
perty of the United States;” but the same exemption is con-
tained in the Ohio and Virginia laws in addition to that of the 
mail-stage. Now, can the reservations in these respective acts 
be construed to mean the same thing ? Is there no difference 
between the acts of Ohio and Pennsylvania? Their language 
is different, and must not their meaning be sought from The 
words in the respective acts ? They are separate and distinct 
compacts. The Ohio law was first enacted, and was, probably, 
before the legislature of Pennsylvania when their act was 
passed. But whether this be the fact or not, they were both 
sanctioned by Congress ; and the question is, whether both 
compacts are substantially the same ? That the legislatures 
did not mean the same thing seems to me to be clear of all 
doubt. Did Congress, in acceding to these acts, consider that 
they were of the same import ? Such a presumption cannot 
be sustained without doing violence to the language of the 
respective acts.

In both acts wagons laden with the property of the United 
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States are exempted. In the Ohio act the mail-stage is ex-
empted from toll, but not in the act of Pennsylvania. Now, 
is the mail-stage exempted from toll by both acts or by 
neither? Is not either of these positions equally unsustain-
able ? The exemption of the mail-stage must be struck out 
of the Ohio law to sustain one of these positions, and to sus-
tain the other it must be inserted in the act of Pennsylvania. 
Does not the only difference consist in striking out in the one 
case and inserting in the other? This must be admitted unless 
the words, “ wagon or carriage laden with the property of the 
United States,” mean one thing in the Ohio law, and quite a 
different thing in the law of Pennsylvania. These words have 
a sensible and obvious application in both acts, without includ-
ing the mail-stage. In the Ohio law the words “ no toll shall 
be received or collected for the passage of any stage or coach 
conveying the United States mail,” cannot, by any sound con-
struction, be considered as surplusage; and yet they must be 
so considered if the Pennsylvania act exempt the mail-stage.

When one speaks of transporting the property of the United 
States, the meaning of the terms “ property of the United 
States,” is never mistaken. They mean munitions of 
war, provisions purchased *for the support of the army, L 
and any other property purchased for the publie revenue. They 
do not mean the mail of the United States. A wagon laden 
with property is understood to be a wagon used for the trans-
portation of property, in the ordinary sense of such terms. A 
wagon or carriage being laden is understood to have a full or 
usual load. The mail-stage of the United States is never 
spoken of in this sense. It is used for the transportation of 
passengers as well as the mail, and in this view it is undoubt-
edly considered when spoken of in conversation, and especially 
when referred to in a legislative act. In no sense can the 
mail-stage be considered a “ carriage laden with the property 
of the United States.” The same exception applies to a wagon 
or carriage laden with the property of a state. Now no one 
can doubt the meaning of the exception thus applied. And 
can a different meaning be given to the same words when 
applied to the United States? Certainly not, unless the mail 

denominated the property of the United States.
-The mail of the United States is not the property of the 

United States. What constitutes the mail? Not the leathern 
it8 c?n^ents* A stage load of. mail-bags could not be 

called the mail. They might be denominated the property of 
e United States, but not the mail. The mail consists of 

packets of letters made up with post-bills, and directed to 
ceitain post-offices for distribution or delivery; and whether
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these be conveyed in a bag or out of it, they are equally the 
mail; but no bag without them is or can be called the mail* 
Can these packets be said to be the property of the United 
States ? The letters and their contents belong to individuals. 
No officer in the government can abstract a letter from the 
mail, not directed to him, without incurring the penalty of the 
law. And can these letters or mailed pamphlets or newspapers 
be called the property of the United States? They in no 
sense belong to the United States, and are never so denomi-
nated. If a letter be stolen from the mail which contains a 
bank-note, the property in the note is laid in the person who 
wrote the letter in which the note is enclosed. From these 
views I am brought to the conclusion that neither party to the 
compact under consideration could have understood “ a wagon 
or carriage laden with the property of the United States,” as 
including the mail-stage of the United States.

Are there any considerations connected with this subject 
which lead to a different conclusion from that stated. The 
fact that four distinct compacts were entered into with four 
states to keep this road in repair, cannot have this effect. We 
must judge of the intention of the parties to the compact by 
their language. I know of no other rule of construction. 
Two of these compacts exempt the mail-stage from toll, 
and two of them do not exempt it. Now, if the same con- 

struction, in this respect, must be given to all of them, .
J *which of the alternatives shall be adopted ? Shall the 

mail-stage be exempted by all of them, or not exempted by 
any of them ?

What effect can the expenditures of the United States, in 
the construction of this road, have upon this question? In 
my judgment, none whatever. The reservation must be con-
strued by its terms, and not by looking behind it. The federal 
government has been amply repaid for the expenditures in the 
construction of this road, great and wasteful as they may have 
been, by the resulting benefits to the nation. It is now the 
road of Pennsylvania, subject only to the terms of the com-
pact. In the act surrendering this road to the states respect-
ively, through which it passes, Congress say, “ and the United 
States shall not thereafter be subject to any expense for repair-
ing said road.” To get clear of1 this expense was the object 
of the cession of it to the states. But does this affect the 
question under consideration ? The repairs of the road, are 
provided for, by the tolls which the state of Pennsylvania is 
authorized to impose. And this is the meaning of the above 
provision. It is supposed, that the exaction of toll on the 
mail-stage would conflict with that provision. But how does 
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it conflict with it? The toll on the mail-stage is not paid by 
the government, but by the contractor. And whether this 
toll will increase the price paid by the government for the 
transportation of the mail, is a matter that cannot be deter-
mined. Competition is invited and bids are made for this ser-
vice, and the price to be paid depends upon contingent cir-
cumstances. The toll would be paid, in part, if not in whole, 
by a small increase of price for the transportation of passen-
gers. The profits of the contractor might, perhaps, be some-
what lessened by the toll, or it might increase, somewhat, the 
cost of conveying the mail. But this is indirect and contin-
gent ; so that in no sense can it be considered as repugnant to 
the above provision. “The United States are not to be sub-
ject to any expense for repairing this road; ” and they are not, 
in the sense of the law, should the Post-office Department 
have to pay, under the contingencies named, a part of the toll 
stated. Whether it does pay it or not, under future contracts, 
cannot be known; and whatever expense it may pay, will be 
for the use, and not the repair, of the road.

The act of the 13th of June, 1836, which is supposed to be 
in violation of the compact, 1 will now consider. That act 
provides, “ That all wagons, carriages, or other modes of con-
veyance, passing upon that part of the Cumberland road which 
passes through Pennsylvania, carrying goods, cannon, or mili-
tary stores belonging to the United States, or to any individual 
state of the union, which are excepted from the payment of 
toll by the second section of an act passed the 4th of April, 
1831, shall extend only so far as to relieve such wagons, car-
riages, and other modes of conveyance, from the payment 
of toll to the proportional amount of such goods *so L 
carried belonging to the United States, or to any of the indi-
vidual states of the union; and that in all cases of wagons, 
carriages, stages, or other modes of conveyance, carrying the 
United States mail, with passengers or goods, such wagon, 
stage, or other mode of conveyance, shall pay half-toll upon 
such modes of conveyance.”

By the act of 1831, “every chariot, coach, coachee, stage, 
wagon, phaeton, or chaise, with two horses and four wheels, 
were to be charged at each gate twelve cents; for either of the 
carriages last mentioned, with four horses, eighteen cents.” 
Is the act of 1836, which imposes half-toll on “the mail-stage, 
With passengers or goods,” repugnant to the above provision? 
I think it is not, in any respect.

If the mail be not the property of the United States, then 
the stage in which it is conveyed is not within the exception 
of the act of 1831, and it is liable to pay toll. That only
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which is within the exception is exempted. That the mail is 
in no sense the property of the United States, and was not so 
understood by the parties to the compact, has already been 
shown. It follows, therefore, that a law of Pennsylvania, 
imposing on such stage a half or full rate of toll, is no viola-
tion of the compact.

But, if the mail-stage were placed on a footing with a wagon 
or carriage laden with the property of the United States, is the 
act of 1836, requiring it to pay toll, a violation of the com-
pact ? I think it is not. A wagon or carriage laden with the 
property of the United States, means a wagon or carriage 
having, as before remarked, a full or usual load. Such a vehi-
cle is exempted from toll by the act of 1831. But suppose 
such wagon or carriage should have half its load of the prop-
erty of the United States, and the other half of the property of 
individuals, for which the ordinary price for transportation 
waspaid; is such a wagon, thus laden, exempted from toll? 
Surely it is not. An exemption under such circumstances 
would be a fraud upon the compact. It should be required to 
pay half-toll, and this is what the law of Pennsylvania requires. 
The mail-stage by that law is only half-toll, when it conveys 
passengers with the mail. There is, then, no legal objection 
to the exaction of this toll. It is in every point of view just, 
and within the spirit of the compact.

In the argument for the United States, the broad ground 
was assumed, that no state had the power to impose a toll on 
a stage used for the transportation of the mail. That it is a 
means of the federal government to carry into effect its con-
stitutional powers, and, consequently, is not a subject of state 
taxation. To sustain this position the cases of McCulloch v. 
The State of Maryland, 4 Wheat., 316, and Dobbins v. The Com-
missioners of Erie County, 16 Pet., 435, were cited.
#17Q-. In the first case, this court held, “ that a state goyern- 

ment had no *right to tax any of the constitutional 
means employed by the government of the union, to execute 
its constitutional powers.” And the Bank of the United 
States was held to be a means of the government. In the sec-
ond case, under a general law of Pennsylvania imposing a tax 
on all officers, a tax was assessed on the office held by the 
plaintiff, as captain of a revenue-cutter of the United States, 
and this court held that such law, so far as it affected such an 
officer, was unconstitutional and void. The court say, “there 
is a concurrent right of legislation in the states and the United 
States, except as both are restrained by the Constitution of the 
United States. Both are restrained by express prohibitions in 
the Constitution ; and the states by such as are reciprocally
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implied when the exercise of a right by a state conflicts with 
the perfect execution of another sovereign power delegated to 
the United States. That occurs when taxation by a state acts 
upon the instruments and emoluments and persons which the 
United States may use and employ as necessary and proper 
means to execute their sovereign power.”

Neither of these cases reach or affect the principle involved 
in the case under consideration. The officer of the United 
States was considered as a means or instrument of the govern-
ment, and, therefore, could not be taxed by the state as an 
officer. To make that case the same in principle as the one 
before us, the officer must claim exemption from toll as a 
means of the government, in passing over a toll-bridge or 
turnpike-road constructed by a state, or by an association of 
individuals under a state law. The principle of the othfer case 
is equally inapplicable. Maryland taxed the franchise of the 
Bank of the United States, and if the law establishing that 
bank were constitutional, the franchise was no more liable to 
taxation by a state than rights and privileges conferred on one 
or more individuals, under any law of the union. With the 
same propriety a judge of the United States might be sub 
jected to a tax by a state for the exercise of his judicial func-
tions. And so of every other officer and public agent. But 
the court held that the stock in the bank owned by a citizen 
might be taxed.

A toll exacted for the passage over a bridge or on a turnpike' 
road is not, strictly speaking, a tax. It is a compensation for 
a benefit conferred. Money has been expended in the con-
struction of the road or bridge, which adds greatly to the com-
forts and facilities of traveling, and on this ground compensa-
tion is demanded. Now, can the United States claim the 
right to use such road or bridge free from toll? Can they 
place locomotives on the railroads of the states or of compan-
ies, and use them by virtue of their sovereignty? Such acts 
would appropriate private property for public purposes, with-
out compensation; and this the Constitution of the union 
prohibits.

It is said, in the argument, that as well might a revenue- 
tax61! by a state as to impose a toll on the stage 

which conveys the mail. The revenue-cutter plies on r#1 
e thoroughfare of nations or of *the state, which is 

open to all vessels. But the stage passes over an artificial 
s ructure of great expense, which is only common to all who 

use a reasonable compensation. There can be no 
i culty on this point. At no time, it is believed, has the 
ost-office Department asserted the right to use the turnpike* 
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roads of a state, in the transmission of the mail, free from 
toll.

Pennsylvania stands pledged to keep the road in repair, by 
the use of the means stipulated in the compact. And she has 
bound herself, “ that no change, alteration, or amendment shall 
ever be adopted that will in any wise defeat or affect the true 
intent and meaning of the act of 1831.” In my judgment, that 
state has in no respect violated the compact by the act of 
1836. If the mail-stage can be included in the exemption by 
the terms, “ wagon or carriage laden with the property of the 
United States,” still the half-toll on such stage, when it con-
tains passengers, is within the compact. But, as has been 
shown, the mail-stage is not included in the exemption, and, 
consequently, it was liable to be charged with full toll. The 
state, therefore, instead of exceeding its powers under the 
compact, has not yet exercised them to the extent which the 
act of 1831 authorizes.

Mre Justice DANIEL.
With the profoundest respect for the opinions of my breth-

ren, I find myself constrained openly to differ from the decision 
which, on behalf of the majority of the court, has just been 
pronounced. This case, although in form a contest between 
individuals, is in truth a question between the government of 
the United States and the government of Pennsylvania. It is, 
to a certain extent, a question of power between those two 
governments; and, indeed, so far as it is represented to be a 
question of compact, the very consideration on which the 
interests of the federal government are urged involves implica-
tions affecting mediately or directly what are held to be great 
and fundamental principles in our state and federal systems. 
It brings necessarily into view the operation and effect of the 
compact insisted upon as controlled and limited by the powers 
of both the contracting parties. In order to show more plainly 
the bearing of the principles above mentioned upon the case 
before us, they /will here be more explicitly, though cursorily, 
referred to.

I hold, then, that neither Congress nor the . federal govern-
ment in the exercise of all or any of its powers or attributes pos-
sesses the power to construct roads, nor any other description 
of what have been called internal improvements, within the 
limits of the states. That the territory and soil of the several 
states appertain to them by title paramount to the Constitu-
tion, and cannot be taken, save with the exceptions of those 
portions thereof which might be ceded for the seat of the 
federal government and for sites permitted to be purchased 
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for forts, arsenals, dock-yards, &c., &c. That the power 
of *the federal government to acquire, and that of the 
states to cede to that government portions of their territory, 
are by the Constitution limited to the instances above 
adverted to, and that these powers can neither be enlarged nor 
modified but in virtue of some new faculty to be imparted by 
amendments of the Constitution. I believe that the authority 
vested in Congress by the Constitution to establish post-roads, 
confers no right to open new roads, but implies nothing beyond 
a discretion in the government in the regulations it may make 
for the Post-office Department for the selection amongst various 
routes, whilst they continue in existence, of those along which 
it may deem it most judicious to have the mails transported. 
I do not believe that this power given to Congress expresses 
or implies any thing peculiar in relation to the means or modes 
of transporting the public mail, or refers to any supposed 
means or modes of transportation beyond the usual manner 
existing and practised in the country, and certainly it cannot 
be understood to destroy or in any wise to affect the proprie-
tary rights belonging to individuals or companies vested in 
those roads. It guaranties to the government the right to 
avail itself of the facilities offered by those roads for the pur-
poses of transportation, but imparts to it no exclusive rights— 
it puts the government upon the footing of others who would 
avail themselves of the same facilities.

In accordance with the principles above stated, and which 
with me are fundamental, I am unable to perceive how the 
federal government could acquire any power over the Cumber-
land road by making appropriations, or by expending money 
to any amount for its construction or repair, though these ap-
propriations and expenditures may have been made with the 
assent, and even with the solicitation of Pennsylvania. Neither 
the federal government separately, nor conjointly with the state 
of Pennsylvania, could have power to repeal the Constitution. 
Arguments drawn from convenience or inconvenience can 
have no force with me in questions of constitutional power; 
indeed, they cannot be admitted at all, for if once admitted, 
they sweep away every barrier erected by the Constitution 
against implied authority, and may cover every project which 
the human mind may conceive. It matters not, then, what or 
how great the advantage which the government of the United 
States may have proposed to itself or to others in undertaking 
this road; such purposes or objects could legitimate no acts 
either expressly forbidden or not plainly authorized. If the 
inere appropriation or disbursement of money can create 
rights in the government, they may extend this principle
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indefinitely, and with the very worst tendencies—those ten-
dencies would be the temptation to prodigality in the govern-
ment and a dangerous influence with respect to others.

In my view, then, the federal government could erect no 
toll-gates nor make any exaction of tolls upon this road; nor 
*1 £91 cou^ that government, in consideration of what it had 

done or contributed, Constitutionally and legally de-
mand of the state of Pennsylvania the regulation of tolls 
either as to the imposition of particular rates or the exemption 
of any species of transportation upon it. As a matter of con-
stitutional and legal power and authority, this appertained to 
the state of Pennsylvania exclusively. Independently, then, 
of any stipulations with respect to them, vehicles of the 
United States, or vehicles transporting the property of the 
United States, and that property itself, would, in passing over 
this road, be in the same situation precisely with vehicles and 
property appertaining to all other persons; they would be sub-
ject to the tolls regularly imposed by law. There can be no 
doubt if the road were vested in a company or in a state, that 
either the company or the state might stipulate for any rate of 
toll within the maximum of their power, or might consent to an 
entire exemption ; and such stipulation, if made for a valuable 
or a legal consideration, would be binding.

The United States may contract with companies or with 
communities for the transportation of their mails, or any of 
their property, as well as with carriers of a different descrip-
tion; and consequently could contract with the state of 
Pennsylvania. But what is meant to be insisted on here is, 
that the government could legally claim no power to collect 
tolls, no exemption from tolls, nor any diminution of tolls in 
their favor, purely in consequence of their having expended 
money on the road, and without the recognition by Penn-
sylvania of that expenditure as a condition in any contract 
they might make with that state. Without such recognition, 
the federal government must occupy the same position with 
other travellers or carriers, and remain subject to every regu-
lation of her road laws which the state could legally impose 
on others.

This brings us to an examination of the statutes of Pennsyl-
vania, and to an inquiry into any stipulations which the state 
is said to have made with the federal government, as declared 
in those statutes. That examination will, however, be pre-
mised by some observations, which seem to be called for on 
this occasion. These acts of the Pennsylvania legislature 
have been compared with the acts of other legislative bodies 
relative to this road, and it has been supposed that the Penn
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sylvania laws should be interpreted in conjunction with 
those other state laws, and farther, that all these separate 
state enactments should be taken, together with the acts 
of Congress passed as to them respectively, as forming one, or 
as parts of one entire compact with the federal government. 
I cannot concur in such a view of this case. On the con-
trary, I must consider each of the states that have legislated 
in respect to this road, as competent to speak for herself; 
as speaking in reference to her own interests and policy, and 
independently of all others; and unshackled by the proceed-
ings of any others. By this rule of construction let us exam-
ine the statutes of Pennsylvania. The act of April 4th, 
1831, which may be called the compact law, as it con- $q 
tains all that Pennsylvania professed to undertake, *be- L 
gins by stating the doubts which were entertained upon the 
authority of the United States to erect toll-gates and to 
collect tolls on the Cumberland road; doubts which, with 
the government as well as with others, seem to have ripened 
into certainties, inasmuch ^s, notwithstanding its large ex-
penditures upon this road, the government had never exacted 
tolls for travelling or for transportation upon it. The statute 
goes on next to provide, that if the government of the United 
States will make such farther expenditures as shall put the 
road lying within the limits of Pennsylvania in complete 
repair, Pennsylvania will erect toll-gates and collect tolls upon 
the road, to be applied to the repairs and preservation of 
it. The same act invests the commissioners it appoints to 
superintend the road, with power to increase or diminish the 
tolls to be levied; limiting the increase by the rates which 
the state had authorized upon an artificial road that she 
had established from the Susquehanna, opposite the borough 
of Harrisburg, to Pittsburg. Then in the act of 1831 are 
enumerated the subjects of toll, and the rates prescribed 
as to each of those subjects. Amongst the former are men-
tioned chariots, coaches, coachees, stages, wagons, phaetons, 
chaises. In the 3d proviso to the 2d section it is declared, 
“that no toll shall be received or collected for the passage 
of any wagon or carriage laden with the property of the 
United States, or any cannon or military stores belonging to 
the United States, or to any of the states belonging to this 
union. ’ On the 13th of June, 1836, was passed by the legis-
lature of Pennsylvania, “An act relating to the tolls on that 
part of the Cumberland road which passes through Penn-
sylvania.” The 1st section of this act is in the following 
words: “All wagons, carriages, or other modeszof convey-
ance, passing upon that part of the Cumberland road which

205



183 SUPREME COURT.

Searight v. Stokes et al.

passes through Pennsylvania, carrying goods, cannon, or mili-
tary stores, belonging to the United States, or to any indi-
vidual state of the union, which are excepted from the pay-
ment of toll by the second section of an act passed the fourth 
of April, anno Domini eighteen hundred and thirty-one, shall 
extend only so far as to relieve such wagons, carriages, and 
other modes of conveyance, from the payment of toll to the 
proportional amount of such goods so carried, belonging to 
the United States, or to any of the individual states of the 
union; and that in all cases of wagons, carriages, stages, or 
other modes of conveyance, carrying the United States mail, 
with passengers or goods, such wagon, stage, or other mode of 
conveyance, shall pay half-toll upon such modes of convey-
ance.”

Upon the construction to be given to the 1st and 2d sec-
tions of the statute of 1831, and to the 1st section of the 
statute of 1836, depends the decision of the case before us. 
By the defendant in error it is insisted that, by the sections of 
the act of 1831 above cited, stages or stage-coaches, transport-
ing the mail of the United States, are wholly exempted by 
compact from the payment of tolls, although the mails may 
*184.1 constitute but a small portion of their lading; and 

*those vehicles may be at the same time freighted for 
the exclusive profit of the mail contractors, with any number 
of passengers, or with any quantity of baggage or goods, 
which can be transported in them, consistently with the trans-
portation of the mail; and that the 1st section of the act of 
1836, which declares that “ in all cases of wagons, carriages, 
stages, or other modes of conveyance, carrying the United 
States mail, with passengers or goods, such wagon, stage, or 
other mode of conveyance, shall pay half-toll upon such mode 
of conveyance,” is a violation of the compact. Let us pause 
here, and inquire what was the natural and probable purpose 
of the exemption contained in the act of 1831? Was that 
exemption designed as a privilege or facility to the govern-
ment, or as a donation for private and individual advantage ? 
Common sense would seem to dictate the reply, that the 
former only was intended by the law; and even if the privi-
lege or facility to the government could be best secured by 
associating it with individual profit, certainly that privilege or 
facility could, on no principle of reason or fairness, be. so 
sunk, so lost sight of, so entirely perverted, as to make .it a 
mean chiefly of imposition and gain on the part of indi-
viduals, and the cause of positive and serious, public detri-
ment; and such must be the result of the practice, contended 
for by the defendants in error, as it would tend to impede the 
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celerity of transportation, and to destroy the road itself, by 
withholding the natural and proper fund for its maintenance. 
Passing then from what is believed to be the natural design of 
these enactments, let their terms and language be considered. 
By those of the 2d section of the law of 1831, every stage or 
wagon is made expressly liable to toll, without regard to the 
subjects it might transport, and without regard to the owner-
ship of the vehicle itself. The terms of the law are uni-
versal ; they comprehend all stages and all wagons; they 
would necessarily, therefore, embrace stages and wagons of 
the United States, or the like vehicles of others carrying the 
property of the United States or of private persons. If, 
then, either the vehicles of the United States, or of others 
carrying the property of the United States, have been with-
drawn from the operation of the act of 1831, this can have 
been done only by force of the 3d proviso of the 2d section of 
that act. The proviso referred to declares that no toll shall 
“be collected for the passage of any wagon or carriage laden 
with the property of the United States,” &c., &c. Can this 
proviso be understood as exempting stages, whether belonging 
to the government or to individuals, which were intended pur-
posely to carry the MAIL? It is not deemed necessary, in 
interpreting this proviso, to discuss the question, whether the 
United States have a property in mails which they carry. 
It may be admitted that the United States and all their con-
tractors have in the mails that property which vests by law in 
all common carriers; it may be admitted that the United States 
have an interest in the mails even beyond this. These r#1 re-
admissions do not vary the real inquiry here, * which is, 
whether by this proviso the mails of the United States, or the 
carriages transporting them, were intended to be exempted 
Jrom tolls? This law, like every other instrument, should be 
interpreted according to the common and received accepta-
tion of its words; and artificial or technical significations 
of words or phrases should not be resorted to, except when 
unavoidable, to give a sensible meaning to the instrument 
interpreted; or when they may be considered as coming 
obviously within the understanding and contemplation of the 
parties. According to this rule of interpretation, what would

e commonly understood by “ the property of the United 
vates, or by the phrase “ wagons and carriages laden with 
ie property of the United States ? ” Would common intend-

ment apply those terms to the mail of the United States, or to 
ve icles carrying that mail? The term “mail” is perhaps 
iniversally comprehended as being that over which the gov-
ernment has the management for the purposes of conveyance
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and. distribution; and it would strike the common understand-
ing as something singular, to be told that the money or letters 
belonging to the citizen, and for the transportation of which 
he pays, was not his property, but was the property of the 
United States. The term “mail,” then, having a meaning 
clearly defined and. universally understood, it is conclusive to 
my mind, that in a provision designed to exempt that mail, or 
the vehicle for its transportation, the general and equivocal 
term “property” would not have been selected, but the 
terms “ mail,” and “ stages carrying the mail ”—terms familiar 
to all—would have been expressly introduced.

Farther illustration of the language and objects of the legis-
lature of Pennsylvania may be derived from the circumstance, 
that, in the law of 1831, they couple the phrase “ property of 
the United States” with “property of the states.” The same 
language is used in reference to both; they are both comprised 
in the same sentence; the same exemption is extended to 
both. Now the states have no mails to be transported. It 
then can by no means follow, either by necessary or even plaus-
ible interpretation, that by “property of the United States” 
was meant the “mails of the United States,” any more than 
by “property of the states” was meant the “mails” of 
those states; on the contrary, it seems far more reasonable 
that the legislature designed to make no distinction with 
regard to either, but intended that the term “ property ” should 
have the same signification in reference both to the state and 
federal governments.

In the acceptation of the term “ property,” insisted on for 
the defendants in error, the mails committed to the contractor 
are the property of that contractor also. Yet it would hardly 
have been contended that in a provision for exempting the 
“property” of a mail ccntractor from tolls, either a vehicle 
belonging to the United States, and in the use of such a con-
tractor, or the mail which he carried in it, would be so consid-
ered as his property as to bring them within that exemption ;

yet S11C^ i8 conclusion to which the interpretation 
contended *for by the defendants would inevitably 

lead. That construction I deem to be forced and artificial, 
and not the legitimate interpretation of the statute, especially 
when I consider that there are various other subjects of prop-
erty belonging to the United States, and belonging to them 
absolutely and conclusively, which from their variety could 
not well be specifically enumerated, and which, at some period 
or other, it might become convenient to the government and 
beneficial to the country to transport upon this road. But if, 
by any interpretation, the words “ wagon or carriage laden
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with the property of the United States,” can be made to 
embrace stages carrying the mail, and employed purposely for 
that service, they surely cannot, by the most forced construc-
tion, be made to embrace stages laden with every thing else, 
by comparison, except the mail of the United States, and in 
which the mail was a mere pretext for the transportation of 
passengers and merchandize, or property of every description 
and to any amount, free of toll. They must at all events be 
laden with the mail. The term laden cannot be taken here as 
a mere expletive, nor should it be wrested from its natural 
import—be made identical in signification with the terms 
“ carrying ” or “ transporting.” Such a departure would again 
be a violation of common intendment, and should not be 
resorted to; and the abuses just shown, which such a depart-
ure would let in and protect, furnish another and most cogent • 
reason why the common acceptation of the phrase, “property 
of the United States,” should be adhered to. Fairness and 
equality with respect to all carriers and travellers upon this 
road and justice to the state which has undertaken to keep it 
in repair from the tolls collectible upon it, require this adher-
ence.

If the interpretation here given of the act of 1831 be cor-
rect, then admitting that act to be a compact between Penn-
sylvania and the United States, the former has, by the 1st 
section of the act of 1836, infracted no stipulation in that 
compact. Pennsylvania never did, according to my under-
standing of her law of 1831, agree to the exemption from tolls 
for stages, wagons, or vehicles of any kind, intended for car-
rying the mails of the United States. These stood upon the 
like footing with other carriages. If this be true, then by the 
act of 1836, in which she has subjected to half-tolls only, 
stages, wagons, &c., carrying the mails, and at the same time 
transporting passengers or goods, so far from violating her 
compact, or inflicting a wrong upon the government or upon 
mail contractors, that state has extended to them a privilege 
1^1an advaptage which, under the 3d proviso of the act of 
. 831, they did not possess. My opinion is, that the plaintiff 
m the court below had an undoubted right of recovery.

Vol . in.—14 s 209 J
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’Les se e of  Angelica  Croghan  et  al ., Plaintif f , v . 
John  Nels on , Defendant .

In making an entry of land, where mistakes oecur which are occasioned by 
the impracticability of ascertaining the relative positions of the objects 
called for, the court will correct those mistakes so as to carry out the inten-
tions of the locator.

This  case came up on a certificate of division in opinion 
between the judges of the court below. It was an eject-, 
ment brought in the Circuit Court of the United States for 
the district of Kentucky.

The case was this:
On the 16th of August, 1784, William Croghan, under 

• whom the plaintiff claimed title, made the following entry: 
“ William Croghan, assignee, enters 1000 acres of land, part 
of a military warrant, No. 2023, beginning at a fork of May- 
field creek, about two miles by water above Fort Jefferson, 
where a branch, occasioned by the high waters from the Mis-
sissippi, runs out of said creek, and at high water empties into 
the river at the upper end of the iron banks; from said begin-
ning 500 poles, when reduced to a straight line; and then off 
from the branch towards [the] Mississippi on a line parallel 
to Mayfield creek, until a line from the extremity of said line, 
parallel with the first line, will strike Mayfield creek, to 
include the quantity.” '

On the 29th of November, 1826, a patent was issued to 
Croghan by the governor of Kentucky, which described the 
land as follows: “Beginning at a fork of Mayfield creek, occa-
sioned by high water from the Mississippi river, and which 
creek or bayou empties into the Mississippi at the upper end 
of the iron banks, on a walnut, sweet gum, and ash standing 
on the west bank of the creek; running thence down the 
bayou or branch aforesaid with the meanders thereof, S. 18 
W. 134 poles,- S. 36° W. 200 poles, S. 48° W. 72 poles, S. 18° 
W. 14 poles, S. 18° W. 54 poles, S. 30° W. 120 poles; thence 
S. 110 poles, to two ash trees, a hackberry, and red bud on 
the west bank of the bayou; thence N. 75° W. 206 poles, to 
an elm, a sycamore, and box elder on the bank of the Missis-
sippi river; thence up the same, with its meanders, and bind-
ing on it at low water-mark, N., &c., &c., to a walnut and two 
cotton wood trees at the mouth of Mayfield creek; thence up 
the creek, with the several meanders thereof, and binding on 
the same at low water-mark, &c., &c., to the beginning.

In 1830, Nelson took out a patent for the fractional north-
west quarter of section 32, &c., containing 103 acres.
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The whole dispute being one of location, it is impossible to 
understand the opinion of the court without a map or diagram.
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field creek. The defendant contended that the plaintiff’s line 
*1 cqi should run from B to E, and from E to D, in which case

J it is manifest that it would not include *the land granted 
to Nelson, the line B E being parallel to a line drawn from A 
to D.

Upon the trial, the counsel for the defendants asked the 
court to instruct the jury, that “if they believed from the evi-
dence that the course of Mayfield creek, from A to D, is 
correctly laid down, then the line from B towards the Missis-
sippi river should be run parallel to that to conform to the 
entry; and if, in running that parallel line, they shall believe 
from the evidence that the improvement of the defendants is 
left out, they ought to find for the defendants. But the court 
were divided in opinion on the point, whether the second line 
called for in the entry should run from B to E, or whether the 
line from B to C should be taken, and recognised as the true 
and proper line, it being the line on which the patent was 
founded. One judge being of opinion, that for all the land 
south and west of a line from B to E the patent was void, and 
the other judge being of a contrary opinion.

Upon this point, the case came up.

It was argued by Mr. Underwood for Croghan’s heirs, who 
contended that the entry was “ precise enough for others to 
locate other warrants with certainty on the adjacent residuum, 
as required by the act of 1779. The fork of the creek being 
found, it would be easy for a subsequent locator to run the 
line to B. Arrived there, and desiring to locate the “adjacent 
residuum ” below, I think he has the means of knowing and 
ascertaining “precisely ” the course which Croghan s line from 
B towards the Mississippi must pursue, and the distance in 

direction.
Entries for land are addressed to the common good sense of 

those engaged in appropriating the vacant domain, and are to 
be “ special and precise,” so that subsequent locators shall no 
be deceived or deluded to their injury. .

An entry is to be understood and taken as it would have 
been understood on the day it was made. See 1 Bibb. (Ky.), 
35, 84; 2 Id., 105 ; Hard. (Ky.), 287.

Rectangular figure is not to be departed from without a 
strong indication of a contrary intent. 2 Bibb. (Ky.), ,
see also cases referred to under the 29th rule, in the index o 
3 Bibb. (Ky.), under the head Entries.

A locator is not bound to give the best possible description, 
but it should be certain to a common intent, and not mislead-
ing. 2 Bibb. (Ky.), 144; 1 Id., 73, 64.
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With these rules in the mind of a subsequent locator, wish-
ing to ascertain the exact position of Croghan’s 1000 acies, 
and with the entry before him, let us examine how he would 
proceed and reason upon the subject. He could not know the 
exact position of the lines without making a survey of the 
entry; but that is equally true in respect to every entry, 
no matter how special. He would know *that the L 
natural objects called for were to constitute boundaries of the 
survey, when made. Thus, a subsequent locator would know, 
by inspecting the entry, that the branch down towards the 
iron banks from the fork of the creek at A, upon the plat, to a 
point 500 poles, when reduced to a straight line, from the 
beginning, constituted part of the boundary. He would also 
know that Mayfield creek, from the fork at A down towards its 
mouth, constituted another portion of the boundary. With this 
knowledge, he would find no difficulty in locating the adjacent 
residuum, lying eastwardly of the branch and the creek, with-
out interfering with Croghan’s entry. Conceding that a sub-
sequent locator would be ignorant of the true course of the 
line from B upon the plat towards the Mississippi river, until 
a survey was actually made, still, if he desired to enter the 
land west of the branch below Croghan’s entry, and adjoining 
Croghan’s tract, he could have done so with perfect safety by 
calling to adjoin Croghan, without giving the course. If a 
subsequent locator wished to enter land below the mouth of 
Mayfield creek, lying between the river and Croghan’s entry, 
supposing there might be land thus situated not covered by 
Croghan s entry, he would find no difficulty in making such an 
entry without interfering with Croghan, by calling to bind on 

roghan and the river. Thus it is manifest, that the “adja-
cent residuum,” in the language of the act of 1779, all around 

roghan s entry, might have been appropriated by a subsequent 
locator, without interfering with Croghan's entry. I therefore

Ik’ • v “^eytain to a common intent, and not misleading,” 
in the judicial language of the Appellate' Court of Kentucky. 
required1, escriP^ou than that given will therefore not be 

B then Proceeded to argue, that the line from
A and th f n’ with that part of the creek between
the parallel with the general course of
include onlv the above A’ be.cause this would
enter 1000 acres, and the locator’s intention was to 
that the^intp^tr^6^ to a number of Kentucky cases to show, 

ention of the locator must be carried out, &c., &c.
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Mr. Justice McKINLEY delivered the opinion of the court. 
This is a case certified to this court from the Circuit Court 

for the district of Kentucky.
The plaintiffs brought an action of ejectment, in that court, 

against the defendants; and to support their action, they read 
to the jury a patent for 1000 acres of land, granted by the 
state of Kentucky to Charles Croghan, bearing date the 29th 
of November, 1826, and proved title in themselves by the will 
of the said Charles Croghan. The plat marked A was shown 
to the jury; and the surveyor proved, that the fork of Mayfield 
creek, at the letter A, was correctly laid down; that five 
hundred poles, on a straight line, on the branch leading from

Mayfield creek, would extend the line to letter B, on 
lyij where one of the patent-corners was found;

and that the plat truly represented the land granted by the 
patent.

The defendant then read the following entry of William 
Croghan, assignee, for 1000 acres, dated 16th of August, 1784, 
on which the patent is founded, to wit: “ William Croghan, 
assignee, enters 1000 acres of land, part of a military warrant, 
No. 2023, beginning at a fork of Mayfield creek, about two 
miles by water above Fort Jefferson, where a branch, occa-
sioned by the high waters from the Mississippi, runs out of 
said creek, and at high water empties into the river at the 
upper end of the iron-banks; from said beginning 500 poles, 
when reduced to a straight line; and then off from the branch 
towards the Mississippi, on a line parallel to Mayfield creek, 
until a line from the extremity of said line, parallel with the 
first line, will strike Mayfield creek, to include the quantity. 
The defendants then offered in evidence a patent from the 
state of Kentucky to Hugh Nelson, for 103 acres of land, 
bearing date the 17th of December, 1830; and proved by the 
surveyor, that the beginning of the entry was at A, on the 
plat, and that the end of the first line was at B, and if a line 
were run from B towards the Mississippi river, in a direction 
parallel with the general course of Mayfield creek, for twelve 
miles above the fork at A, it would be the red line extending 
from the letter B to the Mississippi river at K It was also 
proved, if a line were run from the corner at B parallel with 
Mayfield creek, below the fork, to the letter D, at the mouth 
of the creek, it would run from B to E, and leave out the 
land claimed by the defendants. The surveyor also proved, 
that the various lines on the plat were correctly laid down fiom 

“‘“Ih^unse! for the defendants then prayed the court to 
instruct the jury, if they believe, from the evidence, that the
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course of Mayfield creek from A to D is correctly laid down, 
then a line from B towards the Mississippi river should be run 
parallel to that line, to conform to the entry; and if, in run-
ning that parallel line, they shall believe, from the evidence, 
that the improvement of the defendants is left out, they ought 
to find for the defendants. But the court were divided in 
opinion on the point, whether the second line called for in the 
entry should run from B to E, or, whether the line from B to 
C should be taken and recognized as the true and proper line, 
it being the line on which the patent was founded. One of 
the judges being of the opinion, that for all the land south 
and west of a line from B to E the patent was void; and the 
other judge being of a contrary opinion. They were also 
divided in opinion, for the foregoing reasons, whether the 
foregoing instructions ought to be given or refused.”

By a statute of Kentucky, passed the 26th of December, 
1820, it is required, that all surveys thereafter to be made on 
entries west of Tennessee river should be run according to the 
calls of the entry. And “ to enable the register to ascertain 
whether the survey is made according to entry, a copy 
of the entry shall be returned to the register’s *office, 
with the plat and certificate of survey; and any patent issuing 
on a survey made contrary to the location shall be void to all 
intents and purposes, so far as the same may be different and 
variant from the location.” The survey in this case was made 
on the 5th day of November, 1825; and the patent under 
which the defendants claim, dated the 17th day of December, 
1830, was granted for land sold by the state subsequent to the 
date of the patent under which the plaintiffs claim title, and 
which covers part of the land claimed by the defendants. This 
brings in question the legality of the survey, and the con-
struction of the entry on which it was made, and leads to an 
examination of the points certified for our determination.

But before we enter on that duty it will be proper to con-
sider the circumstances in which the locator was placed when 
he made the entry. It was proved in the Circuit Court, that 
a ong this branch there was a very dense cane-brake, and the 
greater part of the land covered by the patent is still a dense 
cane-brake. It was also proved, that a line run parallel with 

e fei}era^ course of Mayfield creek, for twelve miles above 
¿mo °i crossing the branch, at the termination?of the 

poles, from A to B, on the plat, would strike the Missis-
sippi uver at h, on the plat, a considerable distance below the 
corner called for in the patent at the letter C. And it appears 
y e plat that the creek continues to run nearly the same 

course for 300 or 400 yards below the fork, and' then runs
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north of northwest for about 300 poles. Now we have a right 
to infer, from the facts proved, that all the land included in 
Croghan’s patent, and all the river bottom above Mayfield 
creek, at the date of the entry, was a dense cane-brake; be-
cause, if an object, permanent in its nature, is proved to exist 
at the time of the trial, it is fair to infer that it existed at the 
time the entry was made. Crochet v. Greenup, 4 Bibb (Ky.), 
158. The history and topography of the great valley of the 
Mississippi proves satisfactorily, that where there is a cane- 
brake now there was one sixty years ago; and this fairly 
induces the belief that the cane upon the rich and alluvion 
lands is coeval with the oldest trees of the forest. As the 
locator had the means of ascertaining the course of Mayfield 
creek above the fork, where it ran across the high lands, and 
where there was no cane, it is reasonable to suppose, from the 
calls of the entry, that he believed that Mayfield creek, below 
the fork, ran nearly at right angles to the branch in its gene-
ral course to the river. And he had a right, from the circum-
stances, also to believe, that the distance from the fork of the 
creek to the river was about two miles, when in fact it was 
less than one mile.

It is obvious from these circumstances, and the calls of the 
entry, that the locator believed the survey to be made upon it 
would approach as near to a parallelogram as the irregularity 
«Inai of the two natural boundaries would permit. We are 

the conclusion, *therefore, that these mistakes 
were all occasioned by the impracticability of ascertaining the 
relative positions of the objects called for, and the courses and 
distances of the lines necessary to include the quantity of land 
specified in the entry. But mistakes of this character have 
been corrected, as far as practicable, by the courts ot Ken-
tucky, in giving construction to entries, and particularly in 
two recent cases like this between military claims and pur-
chases from the state. Rays v. Woods, and Daniel, ^c. v. Alli-
son, 2 B. Mon. (Ky.), 224. Keeping these mistakes inl view, 
we will proceed to give construction to the entry, the can 
to run from the termination of the base line at B, 500 poles 
from the fork of the creek at A, and off from the bianch 
towards the Mississippi on a line paral el to Mayfield meek, 
until a line from the extremity of said line, parallel with the 
first line, will strike Mayfield creek; to include the qu 
presupposes that a line from the termination of the base line 
on the branch, parallel with Mayfield creek to include the 
quantity, would terminate before it reached _the i ' t 
wise the locator would have called to run to the r . 
was found, when they made the survey, that the whole a e , 
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bounded by the branch, from the termination of the 500 poles, 
Mayfield creek to its mouth, and the Mississippi river, down 
to the letter E, the point where a line running from the ter-
mination of the base line, parallel to Mayfield creek, strikes 
the river, would include but 887 acres, and when reduced to 
straight lines, would present a rhomboidal figure, with two 
extremely acute, and two extremely obtuse angles, instead of 
the figure which must have been in the mind of the locator 
when he made the entry. We might, therefore, upon the au-
thority of the cases referred to in 2 B. Mon., sustain the sur-
vey on the ground of the mistakes of the locator, evidently 
made under the influence of causes well calculated to mislead 
him. But there are other reasons and other authorities upon 
which this entry and survey may be sustained. It is a well 
settled rule of construction, that where there are calls in an 
entry repugnant to each other, those which are inconsistent 
with the main intention of the locator, manifested by the 
words of the entry, shall be rejected to give effect to the 
entry. For example, distance shall prevail over course, where 
it appears by other calls in the entry the course has been mis-
taken. . Smith v. Harrow and others, 1 Bibb (Ky.), 104. A 
call to include a natural object will prevail over a mistaken 
distance called for to reach the object. Preeble v. Vanhoozer, 
I7?*bb (Ky*), 118; McIver v. Walker and another, 9 Cranch, 
173. »Testing the entry by these rules, has it been properly surveyed? r r j

Three of the lines are natural and permanent boundaries, 
except the line on the river, which maybe extended in length;

e fourth is artificial and movable. It has been already shown 
tnat a line from the termination of the line on the branch, at

’ ¿u r K» and thence up the river to the r*in,<
mouth of Mayfield creek, will not *include the quan- C 194 
ra Ot called for in the entry. If it; is practicable, by a 
reasonable construction of the entry, to give the whole quan- 

cabeci f°r, it is the duty of the court to give such 
The mistakes referred to have defeated the 

survpv^k ^t011’ no doubt’ as t0 figure of the 
bp onnki U ’ hkf prudent locators, he provided, as far as 
that influence of such mistakes, by requiringinclude 1^° ^V^8/ the survey should be s'o run as to 
two line« J^^ty of land called for in the entry. To these 
either tw ® gave course, but gave no specific distance to 
quantity rUn long enoug11 to include thenation of th hkfirStrf theSe llnes was to run from the termi- 
the at B’„“ from the branch towards

ssissippi, on a line parallel to Mayfield creek,” but no 
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specific distance is given, nor is any natural object called for 
as the termination of this line. Its termination was to be 
governed, therefore, by the relative positions of the objects 
previously called for, and the actual distance of the line, on 
the branch, from the river, and by the necessary course and 
distance that the first and second of these two lines should 
run to include the quantity; and therefore he continues the 
call by saying, “until a line parallel to the first (the base line) 
will strike Mayfield creek, to include the quantity.” The 
word “ until,” in grammatical construction, modifies and quali-
fies the words used to give course and distance, and, in legal 
construction, the call for course must yield to the call for 
quantity, the latter being the most important call in the entry.

The great and leading object of every entry is to obtain the 
quantity of land specified in it; every other call, therefore, 
must be regarded as intended to effect this principal object, 
and as subordinate thereto. The call, to run a line parallel 
with the first, or base line, is, therefore, repugnant to the call 
to include the quantity, and must be rejected. Because, if 
this line had been run parallel with the base line, the quantity 
of land would not have been included. And for the same 
reason the words “ on a line parallel to Mayfield creek ” must 
be rejected, they being, also, repugnant to the call to include 
the quantity. The survey, has, therefore, in our opinion, been 
made in conformity with the entry, by running from the mouth 
of Mayfield creek, down the river, to the corner at C, that 
being the distance required to include the quantity; and the 
line from B, another corner, has been properly run to C, that 
being the course and distance necessary to close, the survey 
and to include the quantity of land called for in the entry. 
It is the opinion of this court, therefore, that the Ciicuit 
Court ought to have refused the instruction prayed for by the 
defendant’s counsel. .

It is ordered, that it be certified to the Circuit Court, that 
the line from B to C “should be taken and recognised as the 
true and proper line,” and that the instructions prayed by the 
defendant’s counsel ought to be refused.

*195] * Mr. Justice McLEAN.
“Croghan, assignee, enters 1000 acres of land, part ot a 

military warrant, No. 2023, beginning at a fork ot Mayfield 
creek, about two miles by water above Fort Jefferson, where 
a branch occasioned by the high waters of the.Mississippi runs 
out of said creek, and at high water empties, into the n ver, at 
the upper end of the iron-banks; from sa’d ,
poles when reduced to a straight line, and t len o
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branch towards the Mississippi, on a line parallel to Mayfield 
creek, until a line from the extremity of said line, parallel 
with the first line, will strike Mayfield creek to include the 
quantity.”

By a statute of Kentucky passed in 1820, all entries on 
military warrants west of the Tennessee river are required to 
be surveyed agreeably to their calls ; and any survey and patent 
which shall cover more land than the entry calls for, is declared 
to be void as to such surplus. There can be no objection to 
the validity of this law, as it impairs no right.

Under this statute, the court were requested to give a con-
struction to the entry in question. The prayer was, that the 
court should instruct the jury, “ if they believe from the evi-
dence that the course of Mayfield creek, from A to D, (the 
letter A being at the fork of the creek, the beginning of the 
entry, and the letter D at the mouth of the creek,) is correctly 
laid down, then the line from B (the termination of the first 
line of 500 poles) towards the Mississippi, should run parallel 
to that, or (in other words) to Mayfield creek, to conform to 
the entry.”

The only dispute is as to the second line, which is “ to run 
from the branch towards the Mississippi, on a line parallel to . 
Mayfield creek.” And this was the instruction prayed for, 
and which was rejected by the court. Had the instruction 
been in the very w’ords of the entry, there would not have 
been a closer conformity with it.

Ihe disputed line was called for by the entry “to run 
parallel to Mayfield creek.” Now one line to be parallel to 
another must be equidistant from it. And that was what 
the instruction asked. From the words of the call in the 
entry, as to this line, the creek from the forks to the mouth 
must have been intended, as the line designated could only be 
parallel to that part of the creek.

The third line called for in the entry was to run from the 
termination of the line parallel to Mayfield creek, and “par-
allel with the first line, so as to strike Mayfield creek to

i <luantlty” As this line strikes the creek at the 
i a. yuns on the bank of the Mississippi, it cannot be 

varied to include in the survey the thousand acres called for
' $ e?. There is a deficiency of one hundred and 

is cov^^ the land in controversy. And the question
n’ i,6, ^nes called for in the entry, to run
extendpfU* h Mayfield creek, can be disregarded, and r*1QR 
^tended *so as to include the lands of the defendants C 196 
and the quantity called for in the entry.

n my opinion, this can no more be done than the beginning
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called for in the entry can be changed, or the first line of the 
survey. The third line up the Mississippi was, by the entry, 
“to strike Mayfield creek so as to include the quantity.”

It is admitted that Mayfield creek, with its meanders, forms 
the closing line of the survey. I know of no principle in the 
land law of Kentucky which authorizes a court to disregard 
the specific calls of an entry, so as to include the quantity 
designated. The locator was, no doubt, deceived as to the 
ground covered by his entry. The line called to be run so as 
to include the thousand acres being bounded by the Missis-
sippi, could not be varied so as to answer the calls of the entry 
for quantity. This was the misfortune of the locator which 
is chargeable only to himself. It is clear that he cannot disre-
gard the calls of the entry, on any other line, so as to include 
the quantity.

The injustice of such a construction to the defendants, seems 
to me to be clear. Finding the claim of Croghan’s entry 
designating in plain terms its boundaries, and knowing that 
by the law he was limited to the calls of his entry, his survey 
not having been made, they purchased the adjacent residuum. 
And I have no doubt that, by the well established principles 
of the land law in Kentucky, their title is good; and, there-
fore, the instruction prayed for should be given.

In Rays v. Daniels et al., 2 B. Monr. (Ky.), 222, the court 
say in reference to this district of country, where a patent has 
issued, the proof of a variance in the survey from the entry, 
so as to make the patent void, for the land not included in the 
entry, devolves on the adversary claimant. But they do not 
say, in that or in any other case, that where the locator is 
limited strictly to the calls of his entry, by a subsequent entry, 
or, as in the present case, by an express statute, that the call 
for quantity controls the specific calls of the entry. There is 
no principle better settled in the land law, than that the calls 
in a survey and patent are not affected by quantity. If no 
private and paramount right be interfered with, whether the 
survey and patent contain more or less than the quantity called 
for, it is equally valid. An entry cannot call for a greater 
number of acres than is authorized by the warrant on which 
it is made; but, where the boundaries called for are specific, 
and the locator is limited strictly to the boundaries of his 
entry, in making his survey, he can no more disregard them 
than he can disregard the boundaries called for in his patent.

Palpable mistakes in the entry, such as a call for east instead 
of west, which is apparent by other calls in the entry, may be 
corrected. But where there is no mistake or uncertainty in 
the calls, to vary them is to make a new entry. This, I con- 

220



JANUARY TERM, 1845. *197

Taylor et al. v. United States.

ceive, no court has *power to do. An entry, like every other 
instrument of writing, must be construed by the words used. 
And these words can never be extended, by construction, so 
as to infringe upon subsequent and bond fide entries.

John  Taylor , Junior , and  Will iam  Blackburne  & 
Co., Claim ants  of  clot hs  and  kerse ymeres , Platn - 
TIFFS IN ERROR, V. THE UNITED STATES, DEFENDANTS 
IN ERROR.

It is the right of an officer of the customs to seize goods which are suspected 
to have been introduced into the country in violation of the revenue laws, 
not only in his own district, but also in any other district than his own.1

And it is wholly immaterial who makes the seizure, or whether it was irregu 
larly made or not, or whether the cause assigned originally for the seizure bt 
that for which the condemnation takes place, provided the adjudication is 
for a sufficient cause.

In the trial of such a case the officers of the customs who made the seizure 
are competent witnesses.

A bill of lading, entry, and owner’s oath concerning other goods than those 
seized, may be admitted as a link n the chain of evidence to show a privity 
between the parties to commit a rraud upon the revenue.

When a witness on the part of the United States stated, that his firm were 
importers of cloths, and was asked, upon a cross-examination, to state the 
extent of their importations, to which he answered, “ formerly we imported 
large quantities of woolens; for three or four years past we have imported 
but a few packages annually,” it was a proper question on the part of the 
United States, “ whether there was any thing in the state of the market 
which caused the alteration ?”

It was also a proper question, whether other goods than those seized were 
lung m the custom-house at New York, under circumstances from which 
the jury might infer a connivance between parties inconsistent with fair dealing?

An invoice of other goods entered at another port, but marked like those 
seized, was also properly admitted as strengthening the evidence of the true 
ownership of packages with this mark.2
o rebut the proof of a general usage of an allowance of five per cent, for mea-
surement, other invoices were properly introduced in which there was no 
such allowance.

Where a witness was introduced to prove such usage, and had verified his own 
invoices, it was admissible to read a letter which had been addressed to the 
witness and was annexed to one of the invoices.
wmUe' aWS? for the prevention of fraud, for the suppression of a public 
aiS’ k *1 effect a public good, are not, in a strict sense, penal acts, 

n inaPose a penalty. But they ought to be so construed as most 
t to accomplish the intention of the legislature in passing them, 

a ot being construed with great strictness in favor of the defendant.8

cas^tA0^11^ makes » Prima facie 8 Foll owe d . Smythe v. Fiske, 23 
62 fuua8e^ Opium, Deady, Wall., 380 ; Lewis v. Brainerd, 53 Vt., 
Bria o^r?eil^P^ 517. Cit ed . United States v. Lu-
^A^^ Cu^’ 586’ 587‘ cero, 1 New Mex., 449.

naane r  Wall Fennersteirts Cham- “ Acts declaring forfeitures and im- 
Z 1., 148. posing penalties for violation of the
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Concealment and under-valuation of goods are good grounds, amongst others, 
for a decision of the court, that probable cause of prosecution existed.

The 68th section of the act of 1799 reaches cases where, by a false and fraudu-
lent under-valuation, less than the amount of duties required by law has 
been paid as well as those where no duties at all have been paid,4

This  case came up by writ of error from the Circuit Court 
of the United States for the eastern district of Pennsylvania. 
*1081 was an information filed in the District Court ol 

J the United States for the eastern district of Pennsylva-
nia against sundry cases and pieces of cloths and kerseymeres, 
seized on land, as forfeited. The information contained thir-
teen counts.

The first and second were founded on the 50th section of 
the act of 1799, chap. 128.

The third on the 68th section of same act.
The fourth and fifth on the 66th section of same act.
The sixth, seventh, and eighth on the 4th section of the act 

of 28th May, 1830, chap. 147.
The ninth on the 14th section of the act of 14th July, 1832, 

chap. 224.
The tenth on the same section as fourth and fifth.
The eleventh and twelfth on the same section as sixth, 

seventh, and eighth.
The thirteenth on the same section as ninth.
Upon the first and second counts the jury found a verdict 

for the claimants, and upon the remaining counts for the 
United States. The claimants were John Taylor, jun., and 
William Blackburne & Co.

The claims filed were as follows:
“John Taylor, jun., late of the city of New York, but now 

absent from the United States, by Edward Henry Bradbury, 
his attorney in fact, comes and claims the said goods, wares, 
and merchandise, in the said information and libel mentioned 
as his property; (subject to the repayment of a certain advance 
or loan of sixty thousand dollars and upwards, thereon made 
to him by William Blackburne & Co.;) and the said John 

revenue laws must be construed so as 
to accomplish the object for which 
they are intended. In the technical 
sense, they are not penal, but rather 
remedial—intending to effect a public 
good and prevent frauds.” Ten cases 
of Opium, Deady, 62, 70. See United 
States y. Athens Armory, 2 Abb. (U. 
S.), 129, 137 ; The Steamer Missouri, 
3 Ben., 508, 510; United States v. 
Willetts, 5 Id., 220, 227; United 
States n . 36 Barrels of High Wines, 
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7 Blatchf., 459, 463 ; United States v. 
Mynderse, Id., 483, 489 ; 250 Barrels 
of Molasses v. United States, Chase 
Dec., 502, 511 ; United States v. 26 
Bales of Rubber Boots, 3 Ware, 205, 
210 ; United States v. 12,347 Bags of 
Sugar, 1 Abb. (U. S.), 407, 421, 423 ; 
United States v. 100 Barrels of Spirits, 
Id., 305, 315.

4 See also Clifton f. United States, 
4 How., 250; United States v. Sixty - 
seven Packages, &c>, 17 How., 93, 94,
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Taylor, jun., by his said attorney, alleges, that at the time of 
the seizure aforesaid he was, and yet is the true and lawful 
owner of the said goods [wares] and merchandise, subject as 
aforesaid. John  Taylo r , Jun.,

“October 10iA, 1839. Pr. pro E. H. Bradbury .

“ Edward Henry Bradbury, being duly sworn, says, the facts 
above set forth are just and true, to the best of my knowledge 
and belief. I am the duly authorized attorney in fact of the 
above named John Taylor, jun. He was absent from the 
United States at the time the seizure of the above mentioned 
goods, wares, and merchandise was made, and has ever since 
continued, and still is absent from the United States.

“E. H. Bradbury .
“ Sworn, October 11th, 1839, before me.

“Ptr . Christi an , Aiderman.

“William Blackburne & Co. claim the said goods, wares, 
and merchandise, in the said libel and information mentioned, 
as the sole property of them, the said William Blackburne & 
Co., for the purpose of securing and paying an advance or loan 
thereon made by them to John Taylor, jun., of sixty r*-|nq 
thousand dollars and upwards ; *for securing which said L 
loan or advance the said goods [wares] and merchandise were 
delivered to them, long before the said seizure, by the said 
John Taylor, jun., in whose possession they were as his pro- 
perty, and remained in their possession as aforesaid at the time 
of said seizure, without any notice or knowledge on their part 
that there was any allegation whatever, that the same had not 
been duly imported, and the duties paid or secured ; or, that 
thè same were on any account liable to seizure, and under the 
full and entire belief, on their part, that the said goods [wares] 
and merchandise had been duly imported and entered, and the 
duties thereon paid or secured according to law.

“October Atith, 1839. Wm . Blackburne  & Co.

“ Francis Blackburne, being duly sworn, says, I am a mem- 
of William Blackburne & Co., mentioned in 

the foregoing claim. The facts stated in the foregoing claim 
are just and true, to the best of my knowledge and belief, 

he said firm of William Blackburne & Co., at and before the 
t-le seizure of the goodsand merchandise mentioned 

th® said information and libel, was composed of William 
ackburne, Francis Blackburne, Christopher John Black- 

ume, and Charles F. Shaw; since that time the said Charles
223
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F. Shaw has retired from said firm and is no longer a member 
thereof. Frs . Blackburne .

“ Sworn, October 11th, 1839, before me.
“Ptr . Christi an , Aiderman.

“And now, , comes John Taylor, jun., and, by
leave of the court first had, withdraws so much only of his 
claim heretofore filed in this case as relates to forty-three 
pieces of cloths, part of the goods above mentioned, and on 
behalf of James Buckley, claims twenty-nine pieces of cloth, 
•part of said forty-three pieces, as the property of the said 
James Buckley, and on behalf of John W. Bradbury, claims 
fourteen pieces of cloths, the residue of the said forty-three 
pieces, as the property of the said John W. Bradbury; and the 
said John Taylor, jun., says, that the said Buckley and Brad-
bury are respectively the true, sole, and lawful owners of the 
respective parcels of cloth herein above claimed for them 
respectively, and, so being the owners, respectively consigned 
the said several parcels to the said John Taylor, jun., who, as 
their consignee and factor, at the time of the seizure aforesaid, 
held, and is still entitled to hold the same, subject to the 
repayment of the advances made thereon by William Black-
burne & Co., in whose actual possession they then were. And 
the said John Taylor, jun., further says, that the said Buckley 
and Bradbury are both resident in England, and were, at and 
before the time of said seizure, and now are, absent from the 
*9nm United States. “John  Taylor , Jun.

*«John Taylor, jun., being duly sworn, says, that 
the facts above set forth are true to the best of his belief.

“John  Taylor , Jun.
“Sworn and subscribed before me, February 12th, 1840. „ 

“William  Milnor , Aiderman.”

In March, 1840, the case came on for trial. . Some of the 
points of law which were raised are thus stated in the record: 
And the counsel of the said plaintiffs, to support and prove 
the issue on their part, called as witnesses John J. Logue, 
George Gideon, and William Cairns, who, being respectively 
sworn on their voir dire, testified that they went to Black- 
burne’s store, and there assisted in making the seizure of the 
goods mentioned in the said information; the said Logue and 
Gideon stating that they were, at the time of making said 
seizure, inspectors of the customs in the district of Philadel-
phia, and the said Cairns stating that he was, at the time oi 
making said seizure, an inspector of the customs in the port oi 
New York. Whereupon, the said defendants objected to the 
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admission of said Logue, Gideon, and Cairns, severally, as 
witnesses for the plaintiffs, they being interested in the event 
of the case. But the judge overruled the said objections and 
admitted the said witnesses, to which admission the defend-
ants then and there excepted; and the said Logue, Gideon, and 
Cairns, were thereupon severally sworn and examined on 
behalf of the plaintiffs, and proved the facts attending the 
seizure of the goods, and that certain original marks on 
packages containing the said goods had been erased, and 
among them the mark [B]F, which was originally upon one 
of said packages.

In the course of the examination of the said witnesses, the 
following papers were produced and given in evidence, being 
the affidavit, warrant, and authority under which the seizure 
of the said goods was made, viz.: A list of the goods seized, 
affidavit of William Cairns, warrant of Aiderman Milnor, 
authority from George Wolf, esq. collector of the port of 
Philadelphia. It was also proved that the greater part of said 
goods were seized in an apartment in the second story of the 
house No. 26 Church alley, adjoining the house No. 24 Church 
alley, which apartment was occupied by the house No. 24 
Church alley, into which a doorway had been cut, the com-
munication between said apartment and the remainder of the 
house No. 26 Church alley being closed.

The counsel of the United States, further to prove the issue 
on their part, offered in evidence the bill of lading, entry, and 
owner’s oath, taken on the 16th of July, 1839, in the month 
preceding the seizure of the goods in question, of nineteen 
cases of goods, (not part of the goods seized,) marked [B]F 
1 a 19. To all which the said defendants objected; but the 
judge overruled the objection, and admitted the same in evi-
dence. Whereupon the said papers were read in evidence.

[The counsel of the United States, further to prove 
iir ^sue on *fheir parts, offered evidence to prove that 
William Blackburne & Co. had, in January, 1839, imported 
certain invoices (no part of the goods seized) into Philadel-
phia, and had entered them at the custom-house there; that 
the goods so imported had been appraised above the invoice 
prices; that the importers had acquiesced in such appraise-
ment; and that Francis Blackburne thereupon stated that he 
lad passed 140 cases at New York at similar prices, and would 

^ease importing goods here; the counsel stating that this was 
be toll°wed by evidence to show that he never did import 

in o New York in his own name. All which evidence was 
o jected to by the defendants, but was admitted by the court, 
o which the defendants then and there excepted; and the

Vol . m.—15 F 225
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said evidence was thereupon given. And the plaintiffs fur-
ther proved the admission of the defendant Taylor, that the 
said mark [B]F was the mark of said defendant Francis 
Blackburne, and that said Taylor, as the agent of said Black-
burne, had paid freight at New York for packages of goods 
imported there with that mark; and further proved that no 
importations had been made at that port in the name of said 
Francis Blackburne, or of said William Blackburne & Co., 
previously to the summer of 1839, but that large importations 
had been made there in the name of the claimant, John Tay-
lor, jr. It was proved that the goods seized had been im-
ported into New York, and entered and passed there, and the 
duties thereupon paid, but it was no part of the evidence or 
case of the United States, that there had been any fraud or 
connivance on the part of the officers of the custom-house of 
New York with the importers of said goods.]

Abraham I. Lewis was examined as a witness on behalf of the 
United States ; and having stated that his firm were importers 
of cloths and kerseymeres, and that he had thereby a knowl-
edge of their quality and value, he was asked, on cross-exami-
nation, to state the extent of the importations of his firm; 
and in reply, said: “ Formerly, we imported large quantities 
of woollens; for three, four, or five years past, we have im-
ported but a few packages annually.” Whereupon the coun-
sel of the United States, on re-examination, proposed the 
following question, viz.; “Was there any thing in the state of 
the market which caused the alteration which you have men-
tioned, in the amount imported by you within four or five 
years last past? ” To which question the defendants objected. 
But the judge allowed the question to be put, saying, the 
question may have a bearing on the case, &c.; that it was but 
following out the question on the cross-examination. Io 
which decision the defendants then and there excepted. 
Whereupon the said question was put to the witness, and 
answered by him.

The counsel of the United States further offered to prove, 
by the oath of David Gardiner, that certain goods marked 
[B]F, which had been imported into New York in the ship

Eutaw, being the same on which defendant Francis 
Blackburne was alleged to have *paid the freight as 

aforesaid, were still in the custom-house at New York. To 
which the defendants objected.. But the judge overruled the 
objection, and admitted the evidence; to which decision the 
defendants then and there excepted. Whereupon the said 
evidence was given.

The counsel of the United States further offered in evidence
226
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an invoice of merinos (not part of the goods mentioned in 
the information) bought of Abel Shaw, entered in Philadel-
phia by William Blackburne & Co., by ship Franklin, on the 
19th August, 1839, marked [B]F, 35 a 53, offered as strength-
ening the evidence of the ownership of packages with this 
mark. To which the defendants objected. But the judge 
admitted the evidence; to which decision the defendants 
then and there excepted. Whereupon the said invoice was 
read in evidence.

And the counsel of the United States, in rebutter, offered in 
evidence invoices of Blackburne, Taylor, and Okie & Robin-
son, to show the absence of any such custom as to the allow-
ance of five p. c. for measurement, as had been testified to by 
the witnesses on the part of the defendants. Which evidence 
was objected to by the defendants. But the objection was 
overruled by the court, and the said evidence was admitted; 
to which decision the defendants then and there excepted. 
Whereupon said invoices were read.

The defendants produced and examined John Robinson, of 
the firm of Okie & Robinson, and Robert Walker, to prove an 
alleged usage of trade, in England, to make a discount or 
allowance of five per cent, for measure on cloths and cassi- 
meres; said Robert Walker being cross-examined, several 
invoices of his own importations into the port of New York 
were shown to and verified by him: and the said invoices were 
placed by plaintiffs’ counsel in the hands of the counsel of the 
defendants, and one of said invoices was read by the counsel 
of the United States to the jury. The counsel of the United 
States, pending this cross-examination, offered to read to the 
jury a letter from one Waite to the witness, which accom-
panied and. was annexed to one of the said invoices, and left 
therewith in the New York custom-house, on which the goods 
had been entered, and referring to the said invoice. The 
reading of which letter in evidence was objected to by defend-
ants. But the court admitted the same to be read to the 
’uru ’ which decision the defendants’ counsel excepted. 
Whereupon the said letter was read in evidence.

And the counsel of the United States further offered in 
evi ence the several invoices which had been shown to defend- 
an ,/r W^Y688’ Rchert Walker, during his cross-examination, 
an had been verified by him, of goods consigned to and im-
ported by said Robert Walker into New York; the said 
invoices having been shown to the counsel for the claimants, 
nn °* ^hem read to the court and jury, without objection

16 5^ claimant to any of them, which 
mg objected to by defendants, the judge said that c
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he considered them to be already in evidence, inasmuch as one 
had been read to the jury, and the others shown to the witness 
Walker, verified by him, and shown to the counsel of the 
defendants, and all were offered for the same purpose, and 
that the papers should be considered in evidence. To which 
decision the defendants then and there excepted. Whereupon 
the said invoices were read to the jury.

And the judge charged the jury.
And thereupon the defendants’ counsel excepted to the said 

charge generally, and to every part thereof; and in addition 
to said general exception, and without prejudice thereto, speci-
fied the following exceptions, to wit:

That the judge, in his said charge, instructed the jury—
1. That the whole proceeding in the seizure of the goods in 

question was, and substantially, in conformity with the act of 
Congress.

2. That the objections made to the proceedings are imma-
terial to the issue now trying.

3. That the entry of the goods at New York, their appraise-
ment at the custom-house there, the payment of the duties 
according to that appraisement, and the delivery of the goods 
thereupon to the importers, were not conclusive against the 
United States in this case.

4. That the revenue acts mentioned in this information are 
not strictly penal laws.

5. That the duties on the goods were not paid within the 
meaning of the 68th section of the act of 1799, (although 
they had been passed at the custom-house of New York, and 
the duties there assessed upon them had been paid, according 
to the value and prices in the invoice,) if the jury should be 
of opinion that they were not invoiced at their fair and true 
cost and value.

6. That the provision of the 66th section of the act of 1799, 
mentioned in the charge, was not repealed.

7. That under the act of 1830, when a package or invoice 
has been made up with intention to defraud, the package or 
invoice (that is, the goods contained in the invoice) are 
forfeited.

8. That the probable cause mentioned in the 7th section of 
the act of 1799, is not a cause existing and known to the per-
sons by whom the seizure was made, antecedent to the seizure, 
and which was the warrant and ground of the proceedings. 
The probable cause intended by the act has no reference to 
the seizure, but to the trial. There must be probable cause for 
the prosecution, not f >r the seizure, and the court is to judge
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of it by what appears to the court—by what comes to the 
knowledge of the court on the trial of the prosecution.

9. That the United States have shown probable 
cause for the *prosecution, and that the onus probandi 
was thrown upon the claimants.

10. That it was not necessary to affirm or deny the doctrine 
that there can be but one official appraisement of the goods, 
and that that must be made in the custom-house at which the 
goods were entered.

11. That the first step in the inquiry whether the goods 
are invoiced at their actual cost, is to ascertain what was 
their actual cost; and how has this been done on the part 
of the United States? By certain appraisements made, in 
the first place, by official appraisers of the custom-house of 
this city; and further, by private appraisers, selected for that 
purpose. If the opinions of Messrs. Stewart and Simpson 
(the official appraisers at the port of Philadelphia) have not 
the authority of an official appraisement or act, they have, 
nevertheless, the weight of the judgment of men accustomed 
to other goods of this description, and who, from the appoint-
ment, as well as their experience, may be presumed to have 
competent knowledge and skill in ascertaining their value. 
In this light the jury may consider their evidence, and give 
credit to it accordingly.

And thereupon, the counsel for the said claimants did then 
and there except to the aforesaid charge and opinions of the 
said court; and inasmuch as the said charge and opinions, so 
excepted to, do not appear upon the record, the said counsel 
for the said claimants did then and there tender this bill of 
exceptions to the opinion of the said court, and requested the 
seal of the said judge aforesaid should be put to the same, 
according to the form of the statute in such case made and 
provided.

And thereupon, the aforesaid judge, at the request of the 
said counsel for the claimants, did put his seal to this bill of 
exceptions, pursuant to the aforesaid statute in such case made 
and provided. Jos. Hopkin son , [l . s .]

Meredith and Crittenden, for the plaintiff's in error.
Cadwallader and Nelson, attorney-general, for the United 

States.
[ The Reporter was unavoidably absent, and therefore can-

not report the arguments of the respective counsel.]

Mr. Justice STORY delivered the opinion of the court.
This is a writ of error to the judgment of the Circuit Court
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of the eastern district of Pennsylvania, affirming the judg-
ment of the District Court founded upon an information in 
rem against certain cases of cloths and cassimeres seized on 
land in the said district. The cause was tried by a jury, who 
returned a verdict for the United States, upon which the judg-
ment was rendered.

The information contained thirteen counts. The first and 
second counts were founded on the 50th section of the Duty- 
Collection Act of 1799, chap. 128; the third count was 
*9051 f°unded on the 68th section *of the same act; the 

J fourth, fifth, and tenth counts were founded on the 
66th section of the same act; the sixth, seventh, eighth, 
eleventh, and twelfth counts were founded oh the 4th section 
of the act of the 28th of May, 1830, chap. 147; and the ninth 
and thirteenth counts were founded on the 14th section of the 
act of the 14th of July, 1832, chap. 224. The claimants put 
in a plea or answer denying the allegations in the information, 
upon which an issue was tendered and joined, and tried by 
the jury.

At the trial, certain exceptions were taken to the matters 
ruled, and to the charge given by the learned judge who pre-
sided at the trial, the form and frame of which exceptions, as 
propounded by the counsel, we do not propose to examine; 
and the questions submitted to us arise from the matters of 
law thus ruled and contained in his charge. With the com-
ments of the learned judge upon the evidence, except so far 
as they involved matters of law, we have nothing to do, as 
they were submitted solely for the consideration of the jury 
in weighing the evidence, of which they were the proper and 
final judges.

In the course of the argument in this court, an objection 
was insisted on, that the seizure itself upon which the infor-
mation is founded, was irregularly and improperly made, it 
having been made by the collector of the customs of the port 
of Philadelphia, when it should have been made by the collec-
tor of the customs of the port of New York. And some 
reliance in support of this objection seems to have, been 
placed upon the supposed intention of the 68th section of 
the Duty-Collection Act of 1799, chap. 128. But. if any 
reliance could be placed thereon, (as we think it could 
not,) it would be completely removed by the 70th section 
of the same act, which makes it the duty of the several 
officers of the customs to make seizure of all vessels and 
goods liable to seizure by virtue of that act or any other 
act respecting the revenue, as well without as within their 
respective districts. So that it is plain from this provision 
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that a seizure made by any officer of the customs of any dis-
trict would be good, although made within any other district. 
And the whole structure of the act shows that any officer of 
the customs had a perfect right to seize goods found in his own 
district, and indeed that it was his appropriate duty.

But the objection itself has no just foundation in law. At the 
common law any person may, at his peril, seize for a forfeiture 
to the government, and, if the government adopts his seizure, 
and institutes proceedings to enforce the forfeiture, and the 
property is condemned, he will be completely justified. So 
that it is wholly immaterial in such a case who makes the 
seizure, or whether it is irregularly made or not, or whether 
the cause assigned originally for the seizure be that for which 
the condemnation takes place, provided the adjudication is for 
a sufficient cause. This doctrine was fully recognized 
by this court in Hoyt v. G-elston, 3 Wheat., 247, *310, l  
and in Wood n . United States, 16 Pet., 342, 358, 359. And 
from these decisions we feel not the slightest inclination to 
depart.

Indeed, if the objection could under any circumstances be 
maintainable, it was matter that should have been propounded 
as preliminary matter in the nature of a plea in abatement of 
the information, and could constitute no point before the jury 
upon pleadings addressed to the merits of the case, and involv-
ing the direct question of forfeiture or not.

In the course of the trial several objections to the compe-
tency of certain witnesses, and to the admissibility of certain 
evidence, offered on behalf of the United States, were taken 
by the claimants. In the first place an objection was taken to 
the competency of John J. Logue, George Gideon, and Wil-
liam Cairns, called to support the issue on behalf of the United 
states, they being officers of the customs and the persons who 
made the seizure of the goods in controversy. By the 71st 
section of the Duty-Collection Act of 1799, chap. 128, the 
anus probandi to establish the innocence of the property is 
uown upon the claimant in all cases where probable cause is 

shown tor the seizure and prosecution. And by the 89th sec-
ion o the same act it is provided, that when in any prosecu- 
inn on account of a seizure judgment shall be given for the 
aimant, if it shall appear to the court before whom such 

prosecu ion shall be tried, that there was a reasonable cause of 
court shall cause a certificate and entry to be 

nr leieoG and in such case the person making the seizure,
6 Prosecu^or’ shall not be liable to any action, suit, or 

ar^n"16'1/ 2n ac90un^ such seizure and prosecution. The 
g men , therefore, on behalf of the claimant is, that these
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witnesses are incompetent, they being interested in the event 
of the suit, and being liable to an action at the suit of the 
claimants, if reasonable cause for the seizure was not estab-
lished, and that their testimony in effect would conduce to 
establish such reasonable cause.

Several answers may be given to this objection. In the first 
place, it is not true, that the mere liability of a party to an 
action in one event of a suit will constitute of itself an abso-
lute or universal objection to his competency. There are 
many exceptions to the rule on this subject, founded upon 
necessity, or public policy, or the remoteness, the uncertainty, 
or the contingent nature of the liability. The present case 
falls directly within these exceptions. The witnesses were 
acting as the agents of the government in making the search 
and seizure; they alone could give testimony as to the 
facts attending such search and seizure, and were, there-
fore, witnesses from necessity; and their acts being adopted 
or authorized by the government, public policy requires 
that the government should have the means of enforcing 
its own rights through the instrumentality of their tes-
timony. Their competency for such purposes falls directly 
within the reasoning of the Court of King s Bench in 

the case The -^iny v- Williams, 9 Barn. & C., 549, 
and the case of United States v. * Murphy, 16 Pet., 203, 

where the subject was considered very much at large.
In the next place, the witnesses were not objectionable in 

point of competency on account of any interest in the event 
of the cause. Their interest, if any they had, as informers or 
otherwise, in the forfeiture, was completely removed by the 
provision of the 91st section of the Duty-Collection Act ot 
1799, chap. 128, which, when they are used as witnesses, takes 
away from them the share of the forfeiture to which they 
would otherwise be entitled. In the event of the suit, there-
fore, they had no interest, for the suit was solely to enforce the 
forfeiture. The question, whether there was probable or 
reasonable cause for the seizure, constituted no part ot the 
issue to be tried by the jury. So far as jt respected throwing 
the onus probandi upon the claimants, it was a matter sole y 
for the consideration of the court in the progress ot the trial, 
and collateral to the main inquiry, although of great import-
ance in regulating the nature and extent and sufnciency o 
evidence. And so far as respected the certificate and j ry o 
reasonable cause to protect the seizors from future liability tor 
the seizure, it was no part of the issue, and, indeed, was an 
act to be done by the court before whom prosecution was 
tried, only in case judgment upon the verdict should pass fo 
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the claimants; and it, therefore, was plainly an act to be done 
and inquiry to be had posterior to the trial.

In the next place, the objection taken was to the competency 
of the witnesses, as such, for any purposes in the cause. They 
were not called by the government as witnesses to give evi-
dence of matters showing reasonable or probable cause for the 
seizure, but as witnesses generally “ to support the issue on 
the part ” of the government. If competent for any purpose 
upon the trial, they could not be rejected generally ; and that 
they were competent to prove “ the facts attending the seizure 
of the goods, and that certain original marks on packages con-
taining the said goods had been erased, and among them the 
mark [B]F, which was originally upon one of the said packa-
ges,” cannot, in our judgment, admit of any just doubt. It 
could make no difference as to their admissibility for these 
purposes, that collaterally these facts might bear upon the 
question of probable or reasonable cause or not.

In the next place, there was another and independent ground 
upon which their competency is clear. It is, that they were 
acting under a search-warrant in making the search and 
seizure, which would undoubtedly, under the 68th section of 
the same act, be a complete protection to them against all 
liability to any suit therefor, unless indeed in a case where the 
witnesses acted from malice, and also without probable cause; 
an(l the absence of either would exonerate them from all 
liability. So that in this view their liability was remote, con-
tingent, and uncertain.

* Upon all these grounds we are of opinion, that the 
witnesses were clearly admissible. L ^"o

Another objection was to the admissibility of a bill of lading, 
entry, and owner’s oath, taken on the 16th of July, 1889, in 
the month preceding the seizure of the goods in question, of 

cases g00^8 (not part of the goods seized) marked 
IBJF, 1 a 19. Although this evidence was objected to, and 
it was admitted, yet it does not appear upon the record, that 
any exception was taken to the ruling. But, without dwell-
ing upon this, which was perhaps an accidental omission, it is 
proper to say, that this evidence was not offered as a single, 
iso ated document, (for in that view it might be deemed at 
mos as irrelevant and inconsequential' for any purpose,) but 
i was offered in connection with other documents and evidence 
to establish a privity between Taylor and Blackburne & Co. in 
° er importations of a kindred character, and under a scheme 

i d upon the revenue of the United States, of 
nn 1C ,cumenfs were a link in the- chain. For this
1 rpose they might be important and necessary; and although.
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the whole evidence is not set forth in the record, yet it is 
apparent, from what is there found in reference to the next 
objection, that the evidence had an intimate connection and 
bearing upon that which is there stated.

The objection here alluded to is in the record stated in the 
following words: “The counsel of the United States”—[see 
the paragraph in the statement of the Reporter which is in-
cluded within brackets.] Now, we think the exception to 
this evidence was properly overruled, and the evidence admis-
sible to establish the connection between Taylor and Black- 
burne in other importations as well as in the importation of 
the goods now in controversy, and also to displace any pre-
sumption that the acts of the one were not properly to be 
deemed attributable to any connivance with the other, or that 
they were not jointly interested in the same scheme of im-
portations, and mutually cognisant of the designs of each 
other. What effect this evidence ought to have after its 
admission in the cause, taken in connection with the other 
evidence, was a matter for the consideration of the jury alone; 
but of its admissibility for the purposes above stated we enter-
tain no doubt. It is, indeed, a strange omission in the record, 
that the other evidence in the case is not therein fully stated, 
nor the points, to which it was adduced, suggested, so that we 
.are left to conjecture from very imperfect materials what was 
the true extent and bearing of the various matters excepted 
to as improper evidence.

Another objection is to a question put to Abraham J. 
Lewis, a witness on behalf of the United States, who, having 
stated that his firm were importers of cloths and kerseymeres, 
and that he had thereby a knowledge of their quality, was 
asked, on cross-examination, to state the extent of the importa- 

fi°ns °f his firm ; and in reply he said, “ Formerly we 
imported large quantities of woollens; for *three or 

four years past we have imported but a few packages annu-
ally.”1 Whereupon the counsel for the United States, on 
re-examination, proposed the following question, viz.: “Was 
there any thing in the state of the market, which caused the 
alteration which you have mentioned in the amount imported 
by you within four or five years last past?” to which question 
the claimants objected; but the judge allowed the question 
to be put, saying it might have some bearing on the case, ana 
that it was but following out the question put on the cross- 
examination. We think the decision of the court was per 
fectly correct, for the reason stated by the judge. The answer 
might show that the witness had ceased to import so large y\ 
not from want of skill or capital, but for reasons which nng
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connect themselves with the importations of the claimants. 
What the answer was we do not know ; and certainly it could 
be no just ground of exception, that the answer was such as 
had no bearing either way upon the merits of the case, and a 
fortiori not, if favorable to the claimants.

Another objection was to the admissibility of the evidence 
of David Gardner, who was offered to prove that certain goods, 
marked [B]F, which had been imported into New York, in 
the ship Eutaw, being the same on which Francis Blackburne 
was alleged to have paid the freight, were still in the custom-
house at New York. We think that this evidence was properly 
admissible, for the same reasons as those which have been 
already stated. It was a part of the res gestce. If the other 
parts of the evidence were favorable to the innocence of the 
claimants in their various importations, then no conclusion 
against them could fairly be drawn from this fact. But if, on 
the other hand, strong circumstances of suspicion of fraud 
attached to other importations, then the circumstance, so con-
trary to the usual course of mercantile transactions in cases of 
perishable articles, or articles liable to depreciation or decay, 
of their remaining long in the custom-house, might fairly be 
deemed to inflame those suspicions, especially if in the interval 
the government was on the alert to detect supposed frauds in 
other importations.

Another objection was to the admission of the evidence of 
an invoice of merinoes, (not part of the goods mentioned in the 
information,) entered in Philadelphia, by Blackburne & Co., 
and marked [B]F, 35 to 53, offered as strengthening the evi-
dence of the ownership of packages with this mark. In this 
view we can perceive no possible question as to the competency 
or propriety of the evidence.

Another objection was to the admissibility in evidence of 
certain invoices of Blackburne, Taylor, Okie & Robinson, to 
show the absence of any such usage as to the allowance of five 
per cent, for measurement, as had been testified to by the 
witnesses on the part of the claimants. We see no just ground 
o exception to the admissibility of such evidence. The r5)6Q1 n

Se^ was a Seneral *nature, and all evidence L 
wenf to establish the want of such generality, by proof 

o e non-existence of such a deduction in invoices of a simi- 
ar nature—-where, if it was general and well known, it ought 
o e found- was certainly admissible to rebut the presump-
ions erived from the adverse proof. The same answer may 

o*i x glv?n’ aod indeed applies more forcibly, to the evidence 
^kert Walker, a witness for the claimants, who, 

pon is cross-examination, verified several invoices of his own
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importations into the port of New York; and also a letter of 
one Waite, annexed to one of the invoices. The introduction 
of this letter was objected to; but it was an accompaniment 
of the invoice introduced without objection, and it was offered 
not in chief, but as qualifying and repelling the evidence offered 
by the claimants as to the five per cent, usage—founded, among 
that of others, upon the very testimony of Walker. The 
other invoices verified by Walker were, for the same reason, in 
our judgment, equally admissible.

We have thus gone over the various objections taken to the 
competency and admissibility of the testimony in this case; 
some of which, considering all the circumstances of the case, 
can scarcely be treated otherwise than as being inter apices 
juris ; and shall now proceed to examine the exceptions taken 
to the charge of the court. Of many of these it is unnecessary 
to take any special notice, since they have been already dis-
posed of in the case of Wood v. United States, 16 Pet., 342, or 
have incidentally fallen under notice in the preceding parts of 
this opinion. Upon the point that the revenue laws, on which 
the information was founded, were not, as the judge in the 
court below suggested, to be deemed penal laws in the sense 
in which that phase is sometimes used, it may be proper to say 
a very few words. He treated the point as not of great im-
portance in the case, as we think it was not, since it had no 
tendency to change the interpretation of the provisions of the 
revenue laws then under his consideration. In one sense, 
every law imposing a penalty or forfeiture may be deemed a 
penal law; in another sense, such laws are often deemed, and 
truly deserve to be called, remedial. The judge was therefore 
strictly accurate, when he stated that “ It must not be under-
stood that every law which imposes a penalty is, therefore, 
legally speaking, a penal law, that is, a law which is to be con-
strued with great strictness in favor of the defendant.. Laws 
enacted for the prevention of fraud, for the suppression of a 
public wrong, or to effect a public good, are not, in the strict 
sense, penal acts, although they may inflict a penalty foi vio-
lating them.” And he added, “ It is in this light I view the 
revenue laws, and I would construe them so as most effectual 
to accomplish the intention of the legislature in passing them. 
The same distinction will be found recognized in the elemen-
tary writers, as, for example, in Blackstone’s Commentaries,

' , (1 Black. Comm., 88;) and Bacon’s Abridgment, (stat- 
J ute j, 7, g;) and Cornyns’ Digest, (Parliament R. Io,

1 Applie d . Rankin v. Hoyt, 4 How., 332.
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R. 19, R. 20;) and it is also abundantly supported by the 
authorities.

The main exception however to the charge is as to the rul-
ing of the judge that there was probable cause of seizure, and 
that, therefore, the onus probandi to establish the innocence of 
the importation, and to repel the supposed forfeiture, was upon 
the claimants. We entirely concur in the opinion of the judge, 
in his views of the evidence as applicable to this point. He, 
and not the jury, was to judge whether there was probable 
cause or not to throw the onus probandi on the claimants ; for 
the 71st section of the act of 1799, chap. 128, expressly declares 
that “ the onus probandi shall lie on the claimant only where 
probable cause is shown for such prosecution, to be judged of 
by the court before whom such prosecution is to be had.” 1In 
our judgment the circumstances were abundantly sufficient to 
justify him, nay, to require him to throw the onus probandi on 
the claimants. The extraordinary circumstances connected 
with the concealment of the goods, the prevarications and false 
statements of Blackburne, and the undervaluation of the goods, 
all required the most plenary proofs on the part of the claim-
ants, to deliver the property from the perils by which it was 
surrounded. The original cost of the purchases could have 
been fully proved by the claimants, if the transactions were 
bona fide purchases; and they had the most ample means 
within their power to establish it. Taylor and Blackburne 
were so completely mixed up in these transactions, as princi-
pals and agents, or as joint principals, that the acts of the 
one might most justly be attributed to the other; and in fact 
they admit of no reasonable separation as to design or privity 
of co-operation.

There is but one other exception remaining, which requires 
any special notice. It is whether the 68th section of the act 
of 1799, chap. 128, was intended to reach, or does reach cases 
where, by a false and fraudulent undervaluation, less than the 
amount of duties required by law has been paid, or whether it 
applies only to cases where no duties at all have been paid 
upon the goods. In our opinion, the section was designed to 
apply equally to both cases In the sense of that section all 
goods are forfeited on which, by fraud, all the duties shall not 

ave been paid, or secured to be paid, which are by law 
required to be paid or secured thereon.

Upon the whole, the judgment of the Circuit Court is 
affirmed.

Campagnas Walk V' StateS’ 4 H°W” 260‘ ClTED- Cli^uot,g
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*John  Pollar d  et  al ., Less ee , Plainti ff  in  error , v . 
John  Hagan  et  al ., Defendants  in  error .

The stipulation contained in the 6th section of the act of Congress, passed on 
the 2d of March, 1819, for the admission of the state of Alabama into the 
union, viz.: “that all navigable waters within the said state shall for ever 
remain public highways, free to the citizens of said state, and of the United 
States, without any tax, duty, impost, or toll therefor, imposed by said 
state,” conveys no more power over the navigable waters of Alabama, to the 
government of the United States, than it possesses over the navigable waters 
of other states under the provisions of the Constitution.1

And it leaves as much right in the State of Alabama over them as the original 
states possess over navigable waters within their respective limits.

The shores of navigable waters, and the soils under them, were not granted by 
the Constitution to the United States, but were reserved to the states res-
pectively ; and the new states have the same rights, sovereignty, and juris-
diction over this subject as the original states.2

The United States never held any municipal sovereignty, jurisdiction, or right 
of soil in and to the territory of which Alabama, or any of the new states, 
were formed, except for temporary purposes, and to execute the trusts crea-
ted by the acts of the Virginia and Georgia legislatures, and the deeds of 
cession executed by them to the United States, and the trust created, by the 
treaty of the 30th April, 1803, with the French republic, ceding Louisiana.8

Upon the admission of Alabama into the union, the right of eminent domain, 
which had been temporarily held by the United States, passed to the state. 
Nothing remained in the United States but the public lands.4 -

The United States now hold the public lands in the new states by force of the 
deeds of cession and the statutes connected with them, and not by any muni-
cipal sovereignty which it may be supposed they possess or have received by 
compact with the new states for that particular purpose.

That part of the compact respecting the public lands, is nothing more than the 
exercise of a constitutional power vested in Congress, and would have been 
binding on the people of the new states whether they consented to be bound 
or not.

Under the Florida treaty the United States did not succeed to those rights 
which the King of Spain had held by virtue of his royal prerogative, but pos-
sessed the territory subject to the institutions and laws of its own govern-
ment.8

1 Cite d . Hatch n . Wallamet Iron 
Bridge Co., 6 Fed. Rep., 332.

2 Followed . Withers v. Buckley,
20 How., 92; McCready v. Virginia,
4 Otto, 394; Bridge Co. v. United 
States, 15 Otto, 491. Re l ie d  on .
Pennsylvania v. Wheeling &c. Bridge 
Co., 13 How., 584. Cite d . Mumford
v. Wardwell, 6 Wall., 436 ; Weber v.
Harbor Commissioners, 18 Id., 66; 
County of St. Clair v. Livingston, 23 
Id., 68.

8 Cit ed . LeBoy v. Dunkerly, 54 
Cal., 455.

The admission of a state entitles it 
to all the lands below ordinary high 
water mark. Bissell n . Henshaw, 1 
Sawy., 553, 579; Seabury n . Field, 
McAll., 1; Martin v. Biddle, 16 Pet., 
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367; as the shores of navigable waters 
and the soil under them; Grijfing v. 
Gibb, McAll., 212.

Thus a law regulating the use of 
oyster beds within the territorial limits 
of the state is valid. Corfield v. Cor-
yell, 4 Wash. C. C., 471; Bennett V. 
Boggs, Baldw., 60; Fuller v. Spear, 
14 Me., 417; Lunt v. Hunter, 16 Id., 
9; Smith v. Levinuo, 8 N. Y., 472; 
The Martha, Olc., 18; McCready v. 
Commonwealth, 27 Gratt. (Va.), 985; 
s. c. 4 Otto, 391; Dunham v. Lamphere, 
69 Mass., 268.

4 Appl ied . Pino v. Hatch, 1 New 
Mex., 128.

8 “The admission of the new states 
into the union on an equality with the 
original states gives them the samo
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By the acts of Congress under which Alabama was erected a territory and a 
state, the common law was extended over it to the exclusion of all other law, 
Spanish or French.

The treaty of 1795 wras not a cession of territory by Spain to the United States, 
but the recognition of a boundary line, and an admission, by Spain, that all 
the territory on the American side of the line was originally within the 
United States.

The United States have never admitted that they derived title from the Span-
ish government to any portion of territory included within the limits of 
Alabama; for, by the treaty of 1795, Spain admitted that she had no claim to 
any territory above the thirty-first degree of north latitude, and the United 
States derived its title to all below that degree from France, under the: 
Louisiana treaty.

It results from these principles that the right of the United States to the pub-
lic lands, and the power of Congress to make all needful rules and regula-
tions for the sale and disposition thereof, conferred no power to grant land 
in Alabama which was below usual high water-mark at the time Alabama 
was admitted into the union.6

*This  case was brought up by writ of error from the o 
Supreme Court of Alabama. L

It was an ejectment brought by the plaintiff in error in the 
Circuit Court (State Court) of Alabama, to recover a lot in 
the city of Mobile, described as follows, viz.: Bounded on 
the north by the south boundary of what was originally desig-
nated as John Forbes & Co.’s canal, on the west by a lot now 
or lately in the occupancy of, or claimed by,----- Ezel, on the 
east by the channel of the river, and on the south by Govern-
ment street.

The case was similar in its character to the two cases of 
City of Mobile v. Emanuel et al., reported in 1 How., 95, and 
Pollard’s lessee v. Files, 2 Id., 592. In the report of the first 
of these cases the locality of the ground and nature of the 
case are explained.

In 1 How., 97, it is stated that the court charged the jury, 
that “ if the place in controversy was, subsequent to the ad-
mission of this state into the union, below both high and low 
water-mark, then Congress had no right to grant it; and if 
defendants were in possession, the plaintiffs could not oust 
them by virtue of the act of Congress.” And at page 98 it is 
remarked, that “the Supreme Court of Alabama did not

absolute rights, notwithstanding the 6 Approv ed . Barney y. Keokuk. 
sou was originally in the United 4 Otto, 337, 338. Foll owe d . Doe w 
r<a i . Woodman v. Kilbourn Mfg. Beebe, 13 How., 26. Re -aff irme d . 
m . r $4, 158, 164; s. c., 1 Goodtitle v. Kibbe, 9 How., 471, 478.
»jd L United States v. New Cite d . Smith v. Maryland, 18 How., 

rd Bridge, i Woodb. & M., 401, 74; Wood v. Fowler, 26 Kan., 689;
,411; Grijjtngy. Gibb, McAll., 212. Pere Marquette Boom Co. v. Adams, 

p 7S 1° r ordinance of 1795, see 44 Mich., 405. See also Strader v. 
wambiis Ins. Co. v. Curtenius, 6 Graham, 10 How., 95; Dred Scott v 
Seer’5Ind 812’ 217’ v> Sanford, 19 Id., 490, 501, 506, 508.
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decide the first point raised in the bill of exceptions, viz.: 
that Congress had no right to grant the land to the city of 
Mobile.”

In the case of Pollard's lessee v. Files, it is remarked (2 
How., 601) that “the arguments of both counsel as to the 
right of the state of Alabama over navigable water in virtue 
of her sovereignty, are omitted, because the opinion of the 
court does not touch upon that point.”

In the present case, there were objections made upon the 
trial below to the admission of certain evidence which was 
offered by the defendant; but these objections were not 
pressed, and the whole argument turned upon the correct-
ness of the charge of the court, which was as follows: “ That 
if they believed that the premises sued for were below usual 
high water-mark, at the time the state of Alabama was admit-
ted into the union, then the act of Congress, and the patent in 
pursuance thereof, could give the plaintiff no title, whether 
the waters had receded by the labor of man only, or by allu-
vion ; to which plaintiff excepted, and the court signs and 
seals this bill of exceptions.”

Under these instructions the jury found for the defendant, 
and the Supreme Court of Alabama affirmed the judgment. 
From this last court the case was brought up, under the 25th 
section of the Judiciary Act, and the only question was upon 
the correctness of the above instructions.

Coxe, for the plaintiff in error.
Sergeant, for the defendant in error.

*214] *Qoxe, for plaintiff in error, said, that the only point 
presented upon the record grew out of the charge of the court. 
The plaintiff gave in evidence a patent from the United States 
for the premises in question; an act of Congress, July 2d, 
1836, and an act of 26th May, 1824. Proof was given that 
the waters of Mobile bay, at high tide, overflowed the premises 
during all the time up to 1822.

This same title has been before the court already and con-
firmed. 1 How., 95; 2 Id., 591. . ...

The act of Congress admitting Alabama into the union is in 
6 Laws U. S., chap. 458, p. 380. The 6th section contains a 
proviso, that all navigable waters shall remain public high-
ways, &c. Unless this section prevents the land described in 
the patent from belonging to the United States, the plaintiff 
must recover under it.

In 14 Pet., 361, the land in question was situated just like 
this, and the title was confirmed. So in 16 Pet., 234, 245. In
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these two cases there is an implied opinion of the court upon 
the point now under consideration, and the expressed opinion 
of one judge. 16 Pet., 262, 266.

In 2 How., 599, the point was expressly raised by the coun-
sel on the other side.

If the land did not belong to the United States, it belonged 
to nobody. Neither the state of Alabama nor the city of 
Mobile had any title to it. Many lands are in the same situa-
tion, subject to be overflowed, and if they belong to nobody, 
there is an end to all improvement of them, and they must 
remain public nuisances.

Sergeant, for defendant in error, stated the following points:
1. The plaintiff rested his case entirely upon the act of 

Congress of the 2d July, 1836, and the patent issued under it, 
showing no previous or other right. The act and the patent 
gave him no title to the premises, because,

1st. The United States had nothing to grant or to release; 
the right, if any, between high and low water-mark being in 
the state of Alabama, and not in the United States; and if 
ever in the United States, after Alabama became a state, was 
passed away and parted with by the act of 1824.

2d. The right and title in and to the premises in question 
were vested in those under whom defendant claims, by a valid 
grant from Spain before the treaty of 1803, namely, by the 
grant of June 9th, 1802.

3d. The grant from Spain, calling for the river as a bound-
ary, maintained the same boundary and followed the river.

4th. The length of the line referred to in the grant does not 
limit defendant’s right, because it is not stated for the purpose 
of limiting the right, but only as the then distance to the 
river; because it actually went into the river, and also because 
the call for the river controls both course and distance.

*2. The act of Congress could not operate as a r 
release or confirmation, because there was no right or L 
color of right for a release or confirmation to operate upon.

3. The right of the defendant was saved and confirmed by 
the act of 1824, so as to place it thenceforward beyond doubt 
or question.
, (All of Mr. Sergeant's remarks which bear upon other points 

an the one upon which the opinion of the court rested are 
omitted.)

Had the United States any title to land covered by naviga- 
T wa^er’ after the admission of Alabama into the union ? 
u ge Catron has decided in favor of the United States, but 
e court has expressed no opinion in preceding cases. The 
v,OL._ni.—16 241
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land in question was a part of the shore of the river when 
Alabama was admitted, and was so when the act of 1824 
passed. It was a part of the river. What is a river? Are 
not its banks included? In the language of courts, there are 
two distinct parts of a river, its shore and its channel. The 
shores sometimes extend a mile out. They may be left bare 
at low tide, but are still a part of the river, either for the pur- 
poses of navigation or fishing. Beyond that is the channel. 
The record describes this land as being bounded by the chan-
nel of the river. The question, whether the United States 
had a title after 1817, was not decided in 14 Pet., nor in 16 
Id., nor in Pollard v. Files. It is of little importance to the 
United States, because free navigation is secured, but of great 
magnitude to the state. It has been said, that if the decision 
be against the United States, the shores must remain unim-
proved. But not so. Their improvement requires local regu-
lation. They are avenues to navigation, and want a nearer 
guardian than the United States. Other states have the con-
trol of similar property. The United States describe the lim-
its of a port in their revenue laws, and if they want a local 
property they buy it. A state can manage this sort of prop-
erty better than the United States, who have never done any 
thing with it. The question is important to the new states, as 
involving an attribute of sovereignty, the want of which makes 
an invidious distinction between the old and new states. In 
9 Poit. (Ala.), 577, there is an outline of the argument upon 
this subject, and the authorities are cited. See also 589, 591. 
It is not material for me to examine the power of the King of 
Spain, because after the transfer in 1803, the country became 
subject to the common law and statute laws of the United 
States, except as to previous grants.

At page 596, this particular question is examined, and the 
case in 10 Pet. referred to.

It appears, therefore, that the Supreme Court of Alabama 
studied the subject, and there is no adverse decision in this or 
any state court. On the contrary, the decision of Alabama 
has been sustained by this court in principle.
*21^-1 A right to the shore between high and low water- 

* mark .is a sovereign *right, not a proprietary one. By the 
Beaties of 4803 and 1819 there is no cession of river shores, 
although land, forts, &c., are mentioned. Why ? Because 
rivers do not pass by grant, but as an attribute of sovereignty. 
The right passes in a peculiar manner; it is held in trust for 
every individual proprietor in the state or the United States, 
and requires a trustee of great dignity. Rivers must be kept 
open; they are not land, which may be sold, and the right to 
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them passes with a transfer of sovereignty. 16 Pet., 367, 413, 
410, 416.

It follows from this decision, that the rights over rivers 
became severed from the rights over property. In Pennsyl-
vania, after the Revolution, an act was passed confiscating the 
property of the Penn family; but no act was passed trans-
ferring the sovereignty of the state. The reason is, that no 
act was necessary. Sovereignty transferred itself, and when 
this passes, the right over rivers passes too. Not so with pub-
lic lands. The right which New Jersey acquired in 16 Peters 
was precisely the right which Alabama claims now. There 
can be no distinction between those states which acquired 
their independence by force of arms and those which acquired 
it by the peaceful consent of older states. The Constitution 
says, the latter must be admitted into the union on an equal 
footing with the rest. The dissenting opinion of Judge 
Thompson (page 419) is not inconsistent with this.

If these positions are right, the United States had nothing 
below high water-mark. They might have reserved it in the 
compact with the state. The third article of the treaty with 
Spain (1 Land Laws, 57,) contains such a reservation. But 
as it is, the United States have nothing in Alabama but pro-
prietary rights. They cannot put their foot in a state to 
claim jurisdiction without its consent. No principle is more 
familiar than this, that whilst a state has granted a portion of 
its sovereign power to the United States, it remains in the 
enjoyment of all the sovereignty which it has not voluntarily 
parted with. This court, though inexpressibly valuable to 
the country, is yet a court of limited jurisdiction. In the 
Constitution, what power is given to the United States over 
the subject we are now discussing? In a territory they are 
sovereign, but when a state is erected a change occurs. A 
new sovereign comes in. Where the power of taxation occurs, 

J3603,1186 it has been yielded by compact. 1 McLean, 
337, 339, 343, 344, 354, 371, 374, 378.

The case in 10 Pet., 731, New Orleans v. The United States, 
sanctions the idea, that the power of which we have been 
speaking must be held in trust;.that the kings of France 

ad jurisdiction over the shore, but it was a police power, 
a.n J; ^or ^he common benefit, not as a proprietary 

C If the trust be in the state of Alabama, the United 
a es cannot defeat that trust. The right of accretion could 

no belong to the United States, because it belongs to the 
adjacent proprietor.

Ooxe, in reply, insisted, that former decisions of this
243
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court cover this case. The nature of the ground in question 
is fully shown in 9 Port. (Ala.), 580, 581; that the tide rises 
one and a half or two feet. In 10 Peters, 667, property 
similarly situated is described, where the water would over-
flow unless confined by banks. It has been said, that the 
United States cannot exercise acts of ownership over it, but 
it is conceded that Spain had and exercised jurisdiction to the 
extent of granting it to individuals. 10 Pet., 679, 680, 681; 
attorney-general’s opinion, 16 Id., 252 ; 9 Port. (Ala.), 591.

In 10 Pet., 662, no question like the present was raised, as 
to the power to grant, but whether the property ever had been 
granted.

The case of New Orleans v. United States involved merely 
the question, whether the land had been dedicated to the pub-
lic. It was like the Pittsburg and Cincinnati cases, differing 
only as to the facts proved to substantiate such dedication and 
the code of law which was to govern it. The citations from 
Domat (723) are designed merely to point out the places 
which belong to the public. No question was presented or 
decided, nor was any opinion indicated as to the points 
involved in this controversy.

Prior to the treaty by which the United States acquired 
this territory, the former sovereign claimed and exercised the 
rights which the United States have undertaken to exercise. 
But it is said, that we must show that our government could be 
the recipient of this power. Suppose we cannot. Then the 
right must remain in Spain, which would be a strange result. 
But we say,

1. That portion of sovereign power which is vested in the 
United States by our Constitution and laws is unlimited.

2. The exercise of power by any department or functionary 
of the government, as among and operating on ourselves, is 
limited.

3. The sovereign power as a nation in its foreign intercourse 
is subject to no constitutional restraint.

But it is contended, that the right to the shore is a sovereign 
and political, not a proprietary right. In what the distinction 
exists, so far as it is applicable to this controversy, has not 
been explained, and is not easy to be understood. That theie 
is an immense body of lands in all our alluvial territory, fiom 
the North river to the Sabine, including the meadows between 
Newark and New York, those on the Delaware, the rice plan-
tations of Carolina and Georgia, the marshes of Florida, the 
swamps of Louisiana, is a matter of fact. They are supjec 
to periodical inundations, some daily, some by occasional 
freshets, some with the semi-annual rise of waters. Accord' 
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ing to the argument on the other side, all these are to be con-
sidered part of the shore. How can a political power be said 
to exist without a proprietary right over marshes where no 
one can live ?

It is said the treaties of 1803 and 1819 nowhere specify 
rivers, and from this the conclusion is drawn that they passed 
as part of the sovereignty. It seems more probable p218 
that they passed as part of *the territory. Islands 
are mentioned out in the ocean, under which we hold Key 
West, Tortugas, &c. Why should they be considered merely 
as incidents to sovereignty and not part of the territory ? The 
language of the grant is, in “ full property and sovereignty.”

The treaty of 1795, with Spain, (1 Laws U. S., 264,) in 
designating the boundaries, speaks of them which separate the 
territories of the contracting parties, and establish part of this 
line of territory in the middle of a river. Article 4th desig-
nates the middle of the channel, or bed of the Mississippi, 
as the western boundary. In this treaty, as in that of 1819, 
a river is the boundary, and its free navigation is secured. 
Did any one ever suppose that either party precluded itself 
from using the highway, or from holding or disposing of the 
lands on the banks subject to inundation ?

It is said that the land which was in question in Martin v. 
Waddell, 16 Pet., 369, was similarly situated to the present; 
that it was below high water, and thence it is inferred that it 
was above low water-mark. But the special verdict indicates 
no such thing. It says, “ covered with water,” “ where the 
tide ebbs and flows.” Nor is there anything in the passages 
cited (410,'413, 416) conflicting with this idea. New Jersey, 
who asserted the right sustained in that case, would be aston-
ished . to learn the construction now placed upon it, denying 
the right of private property in the flats left bare at low 
water, or in the valuable meadows protected by banks from 
daily inundation, and converted into productive property, 
conducive equally to health and wealth.

In the lands thus situated, which had not been severed from 
the public domain, the United States had the capacity to 
acquire, and did acquire, a proprietary interest. Nor is this 
repugnant to our Constitution or laws, or the principles of our 
government. Throughout the union such property is held by 
individuals under titles sanctioned bv legislative acts and 
judicial decisions.

The sea-shore and arms of the sea, “ like other public prop- 
erty, niay be granted by the king or government to individual 
proprietors.” 2 Dane’s Abr., 690, 691.

The Massachusetts colony act of 1691 grants numerous
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pieces of flats to the proprietors of the adjoining uplands. 
This was in strict conformity with the English law. The soil 
on which the sea flows and ebbs, that is, between high and low 
water-marks, may be parcel of a manor. Where the tide flows, 
it is within the jurisdiction of the admiralty; where the tide 
ebbs, the land may belong to a subject. Everything done on 
the land when the sea is out, shall be tried at common law; 
5 Co., 107, Constable’s case. In New York and New Jersey, 
the inlets of the sea on Long Island and between the Passaic 
and Hackensack, have all been reclaimed and converted into 
meadows. When New York claimed the entire jurisdiction of 

the North river, she never thought of claiming the 
J *meadows and marshes on the Jersey side, although 

they were covered at every high tide by the waters of that 
river.

On the Delaware, in the states of Delaware, New Jersey 
and Pennsylvania, the same law prevails.

In Maryland, South Carolina, and Georgia, valuable private 
property has been thus reclaimed from the water.

Throughout our western country, Ohio, Indiana, Illinois, 
Missouri, Louisiana, Alabama, Mississippi, no question has 
ever been raised on this point until these cases first presented 
it. Millions of acres are thus held. The right has been uni-
formly asserted by the United States. It was so in the act of 
20th April, 1818, for the sale of Fort Charlotte lands, which 
gave rise to the suits in Peters and Porter. 9 Port. (Ala.) ; 
16 Pet., 250; 6 Laws U. S., 346.

The act of May 26th, 1824, expressly grants land of this 
description, and the act of July, 1836, does the same.

All the titles under these acts are now in controversy. It 
is said that the United States have little or no interest in this 
question; but their interest is of incalculable value. See 
Darley’s Louisiana, as to the amount of overflowed lands.

The right has been judiciously recognised. In 16 Pet., 408, 
United States v. Fitzgerald, where there was a claim under the 
pre-emption laws. In the five different cases in which this 
very grant has been disputed. Pollard v. Kibbe, 14 Pet., 355, 
where the title of both parties was presented. So far as the 
plaintiff’s title appears, it was identical with that now ex-
hibited, with the only addition of the Spanish origin, wmci 
had been rejected by the board of commissioners. Ihe 
defendant’s title the same as now. All the objections now 
urged to the plaintiff’s title were then apparent on the record. 
Mobile v. Eslava, 16 Pet., 234; 9 Port. (Ala.) ; Mobile v. lial- 
lett, 16 Pet., 261; Mobile v. Emanuel, 1 How., 95; Pollard v. 
Files, 2 Idi, 592.
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Mr. Justice McKINLEY delivered the opinion of the court. 
This case comes before this court upon a writ of error to the 

Supreme Court of Alabama.
An action of ejectment was brought by the plaintiffs against 

the defendants, in the Circuit Court of Mobile county, in said 
state; and upon the trial, to support their action, “ the plain-
tiffs read in evidence a patent from the United States for the 
premises in question, and an act of Congress passed the 6th 
day of July, 1836, confirming to them the premises in the 
patent mentioned, together with an act of Congress passed the 
20th of May, 1824. The premises in question were admitted 
by the defendants to be comprehended within the patent; and 
there was likewise an admission by both parties that the land 
lay between Church street and North Boundary street, in 
the city of Mobile; and there the plaintiffs rested their 
case. * . , T*220

*“The defendants, to maintain the issue on their L 
part, introduced a witness to prove that the premises in ques-
tion, between the years 1819 and 1823, were covered by water 
of the Mobile river at common high tide;” to which evidence 
the plaintiffs by their counsel objected; but the court over-
ruled the objection, and permitted the evidence to go to the 
jury. “It was also in proof, on the part of the defendant, that 
at the date of the Spanish grant to Pan ton, Leslie & Co., 
under which they claim, the waters of the Mobile bay, at high 
tide, flowed over what is now Water street, and over about 
one-third of the lot west of Water street, conveyed by the 
Spanish grant to Panton, Leslie & Co.; and that the waters 
continued to overflow Water street, and the premises sued for, 
during all the time up to 1822 or 1823 ; to all which admissions 
of evidence, on part of the defendants, the plaintiffs ex-
cepted.” . “The court charged the jury, that if they believed 
the premises sued for were below usual high water-mark, at 
the time Alabama was admitted into the union, then the act of 
Congress, and the patent in pursuance thereof, could give the 
plaintiffs no title, whether the waters had receded by the labor 
wiman on^’ or by alluvion ; to which the plaintiffs excepted. 
Whereupon a verdict and judgment were rendered in favor of 

ie defendants, and which judgment was afterwards affirmed
the Supreme Court of the state.”

. his question has been heretofore raised, before this court, 
m cases from the same state, but they went off upon other 
points. As. now presented, it is the only question necessary 
6° ri6 i eei^lon the case before us, and must, therefore, be 

eci et. And we now enter into its examination with a just 
euse o its great importance to all the states of the union, and
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particularly to the new ones. Although this is the first time 
we have been called upon to draw the line that separates the 
sovereignty and jurisdiction of the government of the union, 
and the state governments, over the subject in controversy, 
many of the principles which enter into and form the elements 
of the question have been settled by previous, well considered, 
decisions of this court, to which we shall have occasion to 
refer in the course of this investigation.

The counsel for the plaintiffs insisted, in argument, that the 
United States derived title to that part of Alabama, in which 
the land in controversy lies, from the King of Spain ; and that 
they succeeded to all his rights, powers, and jurisdiction, over 
the territory ceded, and therefore hold the land and soil, under 
navigable waters, according to the laws and usages of Spain ; 
and by those laws and usages the rights of a subject to land 
derived from the crown could not extend beyond high water-
mark, on navigable waters, without an express grant; and 
that all alluvion belonged to the crown, and might be granted 
by this king, together with all land between high water and 
*2211 the c^annel °f su°h navigable waters ; and by the com-

-I pact between the United States and Alabama, on *her 
admission into thé union, it was agreed, that the people of 
Alabama for ever disclaimed all right or title to the waste or 
unappropriated lands lying within the state, and that the same 
should remain at the sole disposal of the United States ; and 
that all the navigable waters within the state should for ever 
remain public highways, and free to the citizens of that state 
and the United States, without any tax, duty, or impost, or 
toll therefor, imposed by that state. That by these articles of 
the compact, the land under the navigable waters, and the 
public domain above high water, were alike reserved to the 
United States, and alike subject to be sold by them ; and to 
give any other construction to these compacts, would be to 
yield up to Alabama, and the other new states, all the public 
lands within their limits.

We think a proper examination of this subject will show, 
that the United States never held any municipal sovereignty, 
jurisdiction, or right of soil in and to the territory, of which 
Alabama, or any of the new states were formed ; except for 
temporary purposes, and to execute the trusts created by the 
acts of the Virginia and Georgia legislatures, and the deeds of 
cession executed by them to the United States, and the trust 
created by the treaty with the French republic, of the 30th 
of April, 1803, ceding Louisiana.

All that part of Alabama which lies between the thirty-first 
and thirty-fifth degree of north latitude, was ceded by the 
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state of Georgia to the United States, by deed bearing date 
the 24th day of April, 1802, which is substantially, in all its 
principles and stipulations, like the deed of cession executed 
by Virginia to the United States, on the 1st day of March, 
1784, by which she ceded to the United States the territory 
north-west of the river Ohio. Both of these deeds of cession 
stipulated, that all the lands within the territory ceded, and 
not reserved or appropriated to other purposes, should be con-
sidered as a common fund for the use and benefit of all the 
United States, to be faithfully and bona fide disposed of for 
that purpose, and for no other use or purpose whatever. And 
the statute passed by Virginia authorizing her delegates to 
execute this deed, and which is recited in it, authorizes them, 
in behalf of the state, by a proper deed to convey to the 
United States, for the benefit of said states, all the right, title, 
and claim, as well of soil as jurisdiction, “ upon condition that 
the territory so ceded shall be laid out and Tormed into states, 
containing a suitable extent of territory, not less than 100, nor 
more than 150 miles square, or as near thereto as circum-
stances will admit: and that the states so formed shall be 
republican states and admitted members of the federal union, 
having the same rights of sovereignty, freedom, and inde-
pendence, as the other states.” And the delegates conclude 
the deed thus: “Now know ye, that we, the said Thomas 
Jefferson, Samuel Hardy, Arthur Lee, and James Mon- pA» 
roe, by virtue of the *power and authority committed
to us by the act of the said general assembly of Virginia 
before recited, and in the name and for and on behalf of the 
said commonwealth, do by these presents convey, transfer, as-
sign, and make over unto the United States in Congress assem-
bled, for the benefit of said states, Virginia inclusive, all 
right, title, and claim, as well of soil as of jurisdiction, which 
the said commonwealth hath to the territory or tract of 
country within the limits of the Virginia charter, situate, 
tying, and being to the north-west of the river Ohio, to and 
tor the uses and purposes, and on the conditions of the said 
recited act.”

And in the deed of cession by Georgia it is expressly stipu- 
atea, ‘‘That the territory thus ceded shall form a state and 
e admitted as such into the union as soon as it shall contain 

six y thousand free inhabitants, or at an earlier period if 
ongress shall think it expedient, on the same conditions and 

res. notions, with the same privileges, and in the same manner, 
as is provided in the ordinance of Congress of the 13th day 
+ kt t  ^°r ^overnment’ of the north-western terri- 
°ry o the United States, which ordinance shall in all its parts 
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extend to the territory contained in the present act of cession, 
that article only excepted which forbids slavery.” The manner 
in which the new states were to be admitted into the union, 
according to the ordinance of 1787, as expressed therein, is as 
follows: “And whenever any of the said states shall have 
sixty thousand free inhabitants therein, such state shall be 
admitted by its delegates into the Congress of the United 
States, on an equal footing with the original states in all 
respects whatever.” Thus it appears that the stipulations, 
trusts, and conditions, are substantially the same in both of 
these deeds of cession; and the acts of Congress, and of the 
state, legislatures in relation thereto, are founded in the same 
reasons of policy and interest, with this exception, however— 
the cession made by Virginia was before the adoption of the 
Constitution of the United States, and that of Georgia after-
wards. Taking the legislative acts of the United States, and 
the states of Virginia and Georgia, and their deeds of cession 
to the United States, and giving to each, separately, and to all 
jointly, a fair interpretation, we must come to the conclusion 
that it was the intention of the parties to invest the United 
States with the eminent domain of the country ceded, both 
national and municipal, for the purposes of temporary govern-
ment, and to hold it in trust for the performance of the stipu-
lations and conditions expressed in the deeds of cession and 
the legislative acts connected with them. To a correct under-
standing of the rights, powers, and duties of the parties to these 
contracts, it is necessary to enter into a more minute examina-
tion of the rights of eminent domain, and the right to the 
public lands. When the United States accepted the cession 
of the territory, they took upon themselves the trust to hold 
*ooqq the municipal eminent domain for the new states, and 

to invest them with it, to *the same extent, in all 
respects, that it was held by the states ceding the territories.

The right which belongs to the society, or to the sovereign, 
of disposing, in case of necessity, and for the public safety, of 
all the wealth contained in the state, is called the eminent 
domain. It is evident that this right is, in certain cases, 
necessary to him who governs, and is, consequently, a part of 
the empire, or sovereign power. Vat. Law of Nations, section 
244. This definition shows, that the eminent domain, although 
a sovereign power, does not include all sovereign power, and 
this explains the sense in which it is used in this opinion. The 
compact made between the United States and the state of 
Georgia, was sanctioned by the Constitution of the United 
States; by the 3d section of the 4th article of which it is 
declared, that “ New states may be admitted by the Congress 
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into this union; but no new state shall be formed or erected 
within the jurisdiction of any other state, nor any state be 
formed by the junction of two or more states or parts of 
states, without the consent of the legislatures of the states 
concerned, as well as of Congress.”

When Alabama was admitted into the union, on an equal 
footing with the original states, she succeeded to all the rights 
of sovereignty, jurisdiction, and eminent domain which 
Georgia possessed at the date of the cession, except so far 
as this right was diminished by the public lands remaining in 
the possession and under the control of the United States, for 
the temporary purposes provided for in the deed of cession 
and the legislative acts connected with it. Nothing remained 
to the United States, according to the terms of the agree-
ment, but the public lands. And, if an express stipulation 
had been inserted in the agreement, granting the municipal 
right of sovereignty and eminent domain to the United States, 
such stipulation would have been void and inoperative: 
because the United States have no constitutional capacity to 
exercise municipal jurisdiction, sovereignty, or eminent domain, 
within the limits of a state or elsewhere, except in the cases in 
which it is expressly granted.1

By the 16th clause of the 8th section of the 1st article of the

223

1 The statement, that the United 
States government has no power to 
take lands within the boundaries of a 
state by the exercise of the right of 
eminent domain, has been overruled 
by the Sunreme Court of the United 
States, (Kohl v. United States, 1 
Otto, 367,) without any reference to 
this statement. A quotation of a sin-
gle sentence from Cooley on Constitu-
tional Limitations is made by the 
court, and relied upon: “So far, how-
ever, as the general government may 
deemit important to appropriate lands 
or other property for its own purposes 
and to enable it to perform its func- 
. —as must sometimes be necessary 
m the case of forts, light-houses, mili-
tary posts or roads, and other conve- 
ni^ces and necessities of government 

the general government may still 
exercise the authority, as well within 
ne state as within the territory under 

its exclusive jurisdiction, and its right 
to do so may be supported by the same 
reasons which support the right in 
ny case; that is to say, the absolute 

necessity that the means in the gov- 
ernment for performing its functions 
ana perpetuating its existence should

not be liable to be controlled or de-
feated by the want of consent of pri-
vate parties, or of any other author-
ity.” Cooley Const. Lim., 651, (5 ed.) 
In Gilmer v. Lime Point, 18 Cal., 229, 
it was held that the state might take 
property by the exercise of the right 
of eminent domain and devote it to 
the general government for its use. 
So in Burt v. Merchants' Ins. Co., 106 
Mass., 356; s. c. 115 Mass., 1; Burt v. 
Wigglesworth, 117 Id., 302. So it 
might pass an act authorizing the 
general government to take land for 
public use under the clause in the 
constitution of the state authorizing 
the state to take land for the public 
use. Reddall v. Bryon, 14 Md., 444. 
See Ash v. Cummings, 50 N. H., 591. 
But in People ex rel. Twombly v. 
Auditor General, 23 Mich., 471, it was 
held that the state could not thus take 
and appropriate lands, for the general 
government had the power to take 
such lands when it deemed it neces-
sary, and therefore, the state had no 
authority to do so; and in Darlington v. 
United States, 82 Pa, St., 382, the act 
of Congress authorizing such a taking 
was upheld.
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Constitution, power is given to Congress “ to exercise exclusive 
legislation in all cases whatsoever, over such district (not 
exceeding ten miles square) as may by cession of particular 
states, and the acceptance of Congress, become the seat of 
government of the United States, and to exercise like author-
ity over all places purchased, by the consent of the legislature 
of the state in which the same may be, for the erection of forts, 
magazines, arsenals, dock-yards, and other needful buildings.” 
Within the District of Columbia, and the other places pur-
chased and used for the purposes above mentioned, the 
national and municipal powers of government, of every 
description, are united in the government of the union. And 
these are the only cases, within the United States, in which all 
*9941 Powers of government are united in a single govern-

J ment, except in the cases already *mentioned of the 
temporary territorial governments, and there a local govern-
ment exists. The right of Alabama and every other new 
state to exercise all the powers of government, which belong 
to and may be exercised by the original states of the union, 
must be admitted, and remain unquestioned, except so far as 
they are, temporarily, deprived of control over the public 
lands.

We will now inquire into the nature and extent of the right 
of the United States to these lands, and whether that right 
can in any manner affect or control the decision of the case 
before us. This right originated in voluntary surrenders, made 
by several of the old states, of their waste and unappropriated 
lands, to the United States, under a resolution of the old Con-
gress, of the 6th of September, 1780, recommending such 
surrender and cession, to aid in paying the public debt, in-
curred by the war of the Revolution. The object of all the 
parties to these contracts of cession, was to convert the land 
into money for the payment of the debt, and to erect new 
states over the territory thus ceded; and as soon as these pur-
poses could be accomplished, the power of the United States 
over these lands, as property, was to cease.

Whenever the United States shall have fully executed these 
trusts, the municipal sovereignty of the new states will be 
complete, throughout their respective borders, and they, and 
the original states, will be upon an equal footing, in all 
respects whatever. We, therefore, think the United States 
hold the public lands within the new states by force of the 
deeds of cession, and the statutes connected with them, and 
not by any municipal sovereignty which it may Ije supposed 
they possess, or have reserved by compact with the new states, 
for that particular purpose. The provision of the Constitution
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above referred to shows that no such power can be exercised 
by the United States within a state. Such a power is not only 
repugnant to the Constitution, but it is inconsistent with the 
spirit and intention of the deeds of cession. The argument 
so much relied on by the counsel for the plaintiffs, that the 
agreement of the people inhabiting the new states, “ that they 
for ever disclaim all right and title to the waste or unap-
propriated lands lying within the said territory; and that the 
same shall be and remain at the sole and entire disposition of 
the United States,” cannot operate as a contract between the 
parties, but is binding as a law. Full power is given to Con-
gress “ to make all needful rules and regulations respecting 
the territory or other property of the United States.” This 
authorized the passage of all laws necessary to secure the 
rights of the United States to the public lands, and to provide 
for their sale, and to protect them from taxation.

And all constitutional laws are binding on the people, in 
the new states and the old ones, whether they consent to be 
bound by them or not. Every constitutional act of Congress is 
passed by the will of the people of the United States, 
expressed through their representatives, *on the subject- L 
matter of the enactment; and when so passed it becomes the 
supreme law of the land, and operates by its own force on the 
subject-matter, in whatever state or territory it may happen to 
be. The proposition, therefore, that such a law cannot operate 
upon the subject-matter of its enactment, without the express 
consent of the people of the new state where it may happen to 
be, contains its own refutation, and requires no farther exami-
nation. The. propositions submitted to the people of the 
Alabama territory, for their acceptance or rejection, by the act 
of Congress authorizing them to form a constitution and state 
government for themselves, so far as they related to the public 
lands within that territory, amounted to nothing more nor less 
than rules and regulations respecting the sales and disposition 
of the public lands. The supposed compact relied on by the 
counsel for the plaintiffs, conferred no authority, therefore, on 
Congress to pass the act granting to the plaintiffs the land in 
controversy.

brings us to the examination of the question, 
w e her Alabama is entitled to the shores of the navigable 
wa ers, and the soils under them, within her limits. The prin-
cipal argument relied on against this right, is, that the United 

a es acquired the land in controversy from the King of 
in ln’ ^though there was no direct reference to any particu-

P^esume the treaty of the 22d of February, 1819, 
o a W ashingtoii, was the one relied on, and shall so con-
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sider the argument. It was insisted that the United States 
had, under the treaty, succeeded to all the rights and powers 
of the King of Spain; and as by the laws and usages of 
Spain, the king had the right to grant to a subject the soil 
under navigable waters, that, therefore, the United States had 
the right to grant the land in controversy, and thereby the 
plaintiffs acquired a complete title.

If it were true that the United States acquired the whole of 
Alabama from Spain, no such consequences would result as 
those contended for. It cannot be admitted that the King of 
Spain could, by treaty or otherwise, impart to the United 
States any of his royal prerogatives; and much less can it be 
admitted that they have capacity to receive or power to exer-
cise them. Every nation acquiring territory, by treaty or 
otherwise, must hold it subject to the constitution and laws of 
its own government, and not according to those of the gov-
ernment ceding it. Vat. Law of Nations, b. 1, c. 19, s. 210, 
244, 245, and b. 2, c. 7, s. 80.

The United States have never claimed any part of the ter-
ritory included in the states of Mississippi or Alabama, under 
any treaty with Spain, although 3he claimed at different periods 
a considerable portion of the territory in both of those states. 
By the treaty between the United States and Spain, signed at 
San Lorenzo el Real, on the 27th of October, 1795, “The 
high contracting parties declare and agree, that the line be-
tween the United States and East and West Florida, shall 
* be designated by a line, beginning on the river 

«Miggiggippi^ at the northernmost part of the thirty- 
first degree of north latitude, which from thence shall be 
drawn due east to the middle of the Chatahouchee river,” &c. 
This treaty declares and agrees, that the line which was 
described in the treaty of peace between Great Britain a,nd 
the United States, as their southern boundary, shall be the line 
which divides their territory from East and West Florida. 
The article does not import to be a cession of territory, but 
the adjustment of a controversy between the two nations. It 
is understood as an admission that the right was originally in 
the United States. . ,

Had Spain considered herself as ceding territory, she. could 
not have neglected to stipulate for the property of the mha i- 
tants, a stipulation which every sentiment of justice and ot 
national honor would have demanded, and which the. United 
States would not have refused. But, instead of requiring an 
article to this effect, she expressly stipulated, to withdraw the. 
settlements then within what the treaty admits to be e er 
ritory of the United States, and for permission to the settlers 

254 



JANUARY TERM, 1 84 5. 226

Pollard’s Lessee v. Hagan et al.

to take their property with them. “We think this an une-
quivocal acknowledgment that the occupation of the territory 
by Spain was wrongful, and we think the opinion thus clearly 
indicated was supported by the state of facts. It follows, 
that Spanish grants made after the treaty of peace can have 
no intrinsic validity.” Henderson v. Poindexter, 12 Wheat., 
535.

Previous to the cession made by Georgia, the United States, 
by the act of Congress of the 7th of April, 1798, had estab-
lished the Mississippi territory including the territory west of 
the Chatahouchee river, to the Mississippi river, above the 31st 
degree of north latitude, and below the Yazous river, subject 
to the claim of Georgia to any portion of the territory. And 
the territory thus erected was subjected to the ordinance of 
the 13th of July, 1787, for its government, that part of it 
excepted which prohibited slavery: 1 Story’s Laws, 494. And 
by the act of the 1st of March, 1817, having first obtained 
consent of Georgia to make two states instead of one within 
the ceded territory, Congress authorized the inhabitants of the 
western part of the Mississippi territory to form for them-
selves a constitution and state government, “ to consist of all 
the territory included within the following boundaries, to wit: 
Beginning on the river Mississippi at the point where thfe 
southern boundary line of the state of Tennessee strikes the 
same; thence east along the said boundary line to the Ten-
nessee river; thence up the same to the mouth of Bear creek: 
thence by a direct line, to the north-west corner of Washing-
ton county; thence due south to the Gulf of Mexico; thence 
westwardly, including all the islands within six leagues of the 
shore, to the junction of Pearl river with Lake Borgne; thence 
up said river to the thirty-first degree of north latitude; thence 
west along said degree of latitude to the Mississippi river;
hence UP the same to the beginning.” 3 Story’s Laws, 

1620. *And on the 3d of March, 1817, Congress passed I- 
an act declaring, “ That all that part of the Mississippi terri-
tory which lies within the following boundaries, to wit: Begin-
ning at the point where the line of the thirty-first degree of 
north latitude intersects the Perdido river; thence east to the 
we st ern boundary line of the state of Georgia; thence along 
sai . line to the southern boundary line of the state of Tennes-
see , hence west, along said boundary line, to the Tennessee 
river, thence up the same to the mouth of Bear creek; thence

y a direct line to the north-west corner of Washington 
ou-n J » thence due south to the Gulf of Mexico; thence 
as waidly, including all the islands within six leagues of the

re o he Perdido river; thence up the same to the begin- 
255



227 SUPREME COURT.

Pollard’s Lessee v. Hagan et al.

ning; shall, for the purposes of temporary government, con-
stitute a separate territory, and be called Alabama.

And by the 2d section of the same act it is enacted, “ That 
all offices which exist, and all laws which may be in force when 
this act shall go into effect, shall continue to exist and be in 
force until otherwise provided by law.” 3 Story’s Laws, 1634, 
1635. And by the 2d article of the compact contained in the 
ordinance of 1787, which was then in force in the Mississippi 
territory, among other things, it was provided, that “ The 
inhabitants of the said territory shall always be entitled to the 
benefits of the writ of habeas corpus, and of the trial by jury, 
and of judicial proceedings according to the course of the 
common law.” And by the proviso to the 5th section of the 
act of the 2d of March, 1819, authorizing the people of the Ala-
bama territory to form a constitution and state government, it 
is enacted, “That the constitution, when formed, shall be 
republican, and not repugnant to the ordinance of the 13th of 
July, 1787, between the states and the people of the territory 
north-west of the Ohio river, so far as the same has been 
extended to the said territory [of Alabama.] by the articles of 
agreement between the United States and the state of Geor-
gia.” By these successive acts on part of the United States, 
the common law has been extended to all the territory within 
the limits of the state of Alabama, and therefore excluded all 
other law, Spanish or French.

It was after the date of the treaty of the 22d of February, 
1819, between the United States and Spain, but before its rat-
ification, the people of the Alabama territory were authorized 
to form a constitution; and the state was admitted into the 
union, according to the boundaries established when the coun-
try was erected into a territorial government. But the United 
States have never admitted that they derived title from the 
Spanish government to any portion of the territory included 
within the limits of Alabama. Whatever claim Spain may 
have asserted to the territory above the thirty-first degree of 
north latitude, prior to the treaty of the 27th of October, 
1795, was abandoned by that treaty, as has been already 

shown. We will now inquire whether she had any 
right to territory below *the thirty-first degree of 

north latitude, after the treaty between France and the 
United States, signed at Paris on the 30th of April, 1803, 
by which Louisiana was ceded to the United States. Ihe 
legislative and executive departments of the government have 
constantly asserted the right of the United States to this por-
tion of the territory under the 1st article of this treaty; and 
a series of measures intended to maintain the right have been
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adopted. Mobile was taken possession of, and erected into a 
collection district, by act of the 24th of February, 1804, chap. 
13, (2 Story’s Laws, 914.) In the year 1810, the President 
issued his proclamation, directing the governor of the Orleans 
territory to take possession of the country, as far as the Per-
dido, and hold it for the United States. In April, 1812, Con-
gress passed an act to enlarge the limits of Louisiana. This 
act includes part of the country claimed by Spain, as West 
Florida. And in February, 1813, the President was author-
ized to occupy and hold all that tract of country called West 
Florida, which lies west of the river Perdido, not then in the 
possession of the United States. And these measures having 
been followed by the erection of Mississippi territory into a 
state, and the erection of Alabama into a territory, and after-
wards into a state, in the year 1819, and extending them both 
over this territory: could it be doubted that these measures 
were intended as an assertion of the title of the United States 
to this country?

In the case of Foster and Elam v. Neilson, 2 Pet., 253, the 
right of the United States to this country underwent a very 
able and thorough investigation. And Chief Justice Marshall, 
in delivering the opinion of the court, said: “ After these acts 
of sovereign power over the territory in dispute, asserting the 
American construction of the treaty, by which the government 
claims it, to maintain the opposite construction in its own 
courts would certainly be an anomaly in the history and prac-
tice of nations. If those departments, which are intrusted 
with the foreign intercourse of the nation, which assert and 
maintain its interests against foreign powers, have unequivo-
cally asserted its rights of dominion over a country of which 
it is in possession, and which it claims under a treaty; if the 
legislature has acted on the construction thus asserted, it is 
not in its own courts that this construction is to be denied.” 
The chief justice then discusses the validity of the grant made 
by the Spanish government, after the ratification of the treaty 
between the United States and France, and it is finally reject-
ed on the ground that the country belonged to the United 
States, and not to Spain, when the grant was made. The 
same doctrine was maintained by this court in the case of 
(xarcia v. Lee, 12 Pet., 511. These cases establish, beyond 
controversy, the right of the United States to the whole of this 
territory, under the treaty with France.

Alabama is therefore entitled to the sovereignty and juris- 
iction over all the territory within her limits, subject 
o e common law, *to the same extent that Georgia 

possessed it before she ceded it to the United States. To
Vol . HI.--17 257
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maintain any other doctrine, is to deny that Alabama has been 
admitted into the union on an equal footing with the original 
states, the constitution, laws, and compact, to the contrary 
notwithstanding. But her rights of sovereignty and jurisdic-
tion are not governed by the common law of England as it 
prevailed in the colonies before the Revolution, but as modi-
fied by our own institutions. In the case of Martin and others 
v. Waddell, 16 Pet., 410, the present chief justice, in delivering 
the opinion of the court, said : “ When the Revolution took 
place, the people of each state became themselves sovereign ; 
and in that character hold the absolute right to all their navi-
gable waters, and the soils under them for their own common 
use, subject only to the rights since surrendered by the Consti-
tution.” Then to Alabama belong the navigable waters, and 
soils under them, in controversy in this case, subject to the 
rights surrendered by the Constitution to the United States ; 
and no compact that might be made between her and the 
United States could diminish or enlarge these rights.

The declaration, therefore, contained in the compact entered 
into between them when Alabama was admitted into the 
union, “ that all navigable waters within the said state shall 
for ever remain public highways, free to the citizens of said 
state, and of the United States, without any tax, duty, impost, 
or toll therefor, imposed by the said state,” would be void if 
inconsistent with the Constitution of the United States. But 
is this provision repugnant to the Constitution ? By the 8th 
section of the 1st article of the Constitution, power is granted 
to Congress “to regulate commerce with foreign nations, and 
among the several states.” If, in the exercise of this power, 
Congress can impose the same restrictions upon the original 
states, in relation to their navigable waters, as are imposed, by 
this article of the campact, on the state of Alabama, then this 
article is a mere regulation of commerce among the several 
states, according to the Constitution, and, therefore, as binding 
on the other states as Alabama.

In the case of Gibbons v. Ogden, 9 Wheat., 196, after exam-
ining the preliminary questions respecting the regulation of 
commerce with foreign nations, and among the states, as con-
nected with the subject-matter there in controversy, Chief Jus-
tice Marshall said: “We are now arrived at the inquiry: 
What is this power ?

“ It is the power to regulate, that is, to prescribe the rule by 
which commerce is to be governed. This power, like all 
others vested in Congress, is complete in itself, may be exer-
cised to its utmost extent, and acknowledges no limitations 
other than are prescribed in the Constitution. These are 
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expressed, in plain terms, and do not affect the questions which 
arise in this case. If, as has been always understood, the sov-
ereignty of Congress, though limited to specified objects, 
is plenary as to those objects, the power over *com- L 
merce with foreign nations, and among the several states, is 
vested in Congress as absolutely as it would be in a single 
government having in its constitution the same restrictions on 
the exercise of the power as are found in the Constitution of 
the United States.” As the provision of what is called the* 
compact between the United States and the state of Alabama 
does not, by the above reasoning, exceed the power thereby 
conceded to Congress over the original states on the same sub-
ject, no power or right was, by the compact, intended to be 
reserved by the United States, nor to be granted to them by 
Alabama.

This supposed compact is, therefore, nothing more than a 
regulation of commerce, to that extent, among the several 
states, and can have no controlling influence in the decision of 
the case before us. This right of eminent domain over the 
shores and the soils under the navigable waters, for all muni-
cipal purposes, belongs exclusively to the states within their 
respective territorial jurisdictions, and. they, and they only, 
have the constitutional power to exercise it. To give to the 
United States the right to transfer to a citizen the title to the 
shores and the soils under the navigable waters, would be 
placing in their hands a weapon which might be wielded 
greatly to the injury of state sovereignty, and deprive the 
states of the power to exercise a numerous and important class 
of police powers. But in the hands of the states this power 
can never be used so as to affect the exercise of any national 
nght of eminent domain or jurisdiction with which the United 
States have been invested by the Constitution. For, although 
the territorial limits of Alabama have extended all her sover-
eign power into the sea, it is there, as on the shore, but muni- 
u Pai Power’ subject to the Constitution of the United States, 

and the laws which shall be made in pursuance thereof.”1 
, the preceding course of reasoning we have arrived at

ese general conclusions: First, The shores of navigable 
wa ers, and the soils under them, were not granted by the Con- 
s i u ion to the United States, but were reserved to the states 
respectively. Secondly, The new states have the same rights, 
overeignty, and jurisdiction over this subject as the original 

hnd8' ^ie right of the United States to the public
s, ana the power of Congress to make all needful rules

1 Quoted . Gilman v. Philadelphia, 3 Wall., 726.
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and regulations for the sale and disposition thereof, conferred 
no power to grant to the plaintiffs the land in controversy in 
this case. The judgment of the Supreme Court of the state of 
Alabama is, therefore, affirmed.

Mr. Justice CATRON dissented.
The statute of 1836, and the patent of the United States 

founded on it, by which the land in controversy was granted 
to Wm. Pollard’s heirs, have on several occasions heretofore 
received the sanction of this court as a valid title.

1. In the case of Pollard's heirs v. Kibbe, 14 Pet., 
24,1 J 353, the *Supreme Court of Alabama having pro-

nounced an opposing claim under the act of 1824 superior to 
Pollard’s, this court reversed the judgment and established the 
latter, after the most mature consideration.

2. In the case of Pollard v. Files, 2 How., 591, the precise 
title was again brought before this court, and very maturely 
considered; it was then said—(page 602)—“ This court held, 
when Pollard’s title was before it formerly, that Congress had 
the power to grant the land to him by the act of 1836: on 
this point there was no difference of opinion at that time 
among the judges. The difference to which the Supreme 
Court of Alabama refers, (in its opinion in the record,) grew 
out of the construction given by a majority of the court to the 
act of 1824, by which the vacant lands east of Water street 
were granted to the city of Mobile.”

On this occasion the decision of the Supreme Court of Ala-
bama was again reversed, and Pollard’s heirs ordered to be 
put into possession, and they now maintain it under our two 
judgments. It is here for the third time.

In the mean time, between 1840 and 1844, a doctrine had 
sprung up in the courts of Alabama, (previously unheard o 
in any court of justice in this country, so far as I know,) 
assuming that all lands temporarily flowed with tide-water 
were part of the eminent domain and a sovereign right in the 
old states; and that the new ones when admitted into the 
union, coming in with equal sovereign rights, took the lands 
thus flowed by implication as an incident of state sovereignty, 
and thereby defeated the title of the United States, acquire 
either by the treaty of 1803, or by the compacts with Virginia 
or Georgia. Although the assumption was new in the courts, 
it was not entirely so in the political discussions of the conn ry, 
there it had been asserted, that the new states, coming in, witn 
equal rights appertaining to the old ones, took the high lands as 
well as the low, by the same implication now successfu y 
serted here in regard to the low lands; and indeed it is difiic
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to see where the distinction lies. That the United States 
acquired in a corporate capacity the right of soil under water, 
as well as of the high lands, by the treaty with France, cannot be 
doubted; nor that the right of soil was retained and subject to 
grant up to the time Alabama was admitted as a state. Louis-
iana was admitted in 1812; to her the same rules must apply 
that do to Alabama. All acquainted with the surface of the 
latter know that many of the most productive lands there, and 
now in successful cultivation, were in 1812 subject to overflow, 
and have since been reclaimed by levees.

It is impossible to deal with the question before us under- 
standingly, without reference to the physical geography of the 
delta of the Mississippi and the country around the gulf of 
Mexico, where the most valuable lands have been made and 
are now forming by alluvion deposits of the floating r*oQ2 
soils brought down by the great rivers ; the *earlier of L 
which had become dry lands; but the more recent were flowed, 
when we acquired the country; and are in great part yet so: 
thus situated they have been purchased from the United 
States and reclaimed; a process that is now in daily exercise. 
An assumption that mud-flats and swamps once flowed, but 
long since reclaimed, had passed to the new states, on the 
theory of sovereign rights, did, at the first, strike my mind as 
a startling novelty; nor have I been enabled to relieve myself 
from the impression, owing to the fact in some degree, it is 
admitted, that for thirty years neither Congress, or any state 
legislature, has called in question the power of the United 
States to grant the flowed lands, more than others: the origin 
of title, and its continuance, as to either class, being deemed 
the same. A right so obscure, and which has lain dormant, 
and even unsuspected, for so many years, and the assertion of 
which will strip so much city property, and so many estates 
of all title, should as I think be concluded by long acquies-
cence, and especially in courts of justice.

Again: the question before us is made to turn by a majority 
of my brethren exclusively on political jurisdiction ; the right 
of property is a mere incident. In such a case, where there 
is doubt, and a conflict suggested, the political departments, 
state and federal, should settle the matter by legislation: by 
tms means private owners could be provided for and confusion 
avoided; but no state complains, nor has any one ever com- 
h tt °£ infraction of her political and sovereign rights 
y the United States, or by their agents, in the execution of 
e great trust imposed on the latter to dispose of the public 

Q^aam tor the common benefit; on the contrary, we are 
ca ed on by a mere trespasser in the midst of a city, to assert 
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and maintain this sovereign right for his individual protection, 
in sanction of the trespass.

But as already stated, the United States may be an owner 
of property in a state, as well as another state, or a private 
corporation, or an individual may: That the proprietary inter-
est is large, cannot alter the principle. I admit if the agents 
of the United States obstruct navigation, the state authorities 
may remove the obstructions and punish the offenders; so the 
states have done for many years without inconvenience, or 
complaint.

Nor can material inconvenience result. If a front to a city, 
or land for another purpose is needed, Congress can be applied 
to for a grant as was done by the corporation of Mobile in 
1824: If the state where the land lies was the owner the same 
course would have to be pursued. The states and the United 
States are not in hostility; the people of the one are also the 
people of the other; justice and donation is alike due from 
each.

Connecticut was once a large proprietor in the North-West 
Territory, (now Ohio.) She owned the shores of a great lake 
#900-1 and the banks of navigable rivers: Can it be assumed 

-I that the admission of *Ohio defeated the title of Con-
necticut, and that she could not grant? The question will 
not bear discussion—and how can the case put be distinguished 
from the one before us: Nay, how can either be distinguished 
from the rights of private owners of lands above water, or 
under the water? Yet in either instance, is the owner in fee 
depfived of his property, on this assumption of sovereign 
rights.

The front of the city of Mobile is claimed by the act of 
1824, sanctioned by this court as a valid grant in the five cases 
of Pollard v. Kibbe, 14 Pet.; of The City of Mobile n . Eslava, 
16 Id., 234; of the same plaintiff v. Hallet, 16 Id., 261; of the 
same plaintiff v. Emanuel, 1 How., 95, and of Pollard v. Files, 
2 Id., 591. Except the grant to Pollard, the act of 1824 con-
fers the entire title, (so far as is known to this court,) of a 
most valuable portion, and a very large portion, of the second 
city on the Gulf of Mexico, in wealth and population. This 
act is declared void in the present cause; and the previous 
decisions of this court are either directly, or in effect, over-
thrown, and the private owners stripped of all title. On this 
latter point my brethren and I fully agree: Can Alabama 
remedy the evil, and confirm the titles by legislation or by 
patent ? I say by patent, because this state, Louisiana, Mis-
sissippi, and surely Florida, will of necessity have to adopt 
some system of giving title if it is possible to do so, aside 
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from private legislation; as the flowed lands are too extensive 
and valuable for the latter mode of grant in all instances.

The charge of the state court to the jury was, that the act 
of Congress of 1836, and the patent founded on it, and also, 
of course, the act of 1824, were void, if the lands granted by 
them were flowed at high tide when Alabama was admitted; 
and it was immaterial whether the mud-flat had been filled up 
and the water excluded by the labor of man or by natural 
alluvion. And this charge is declared to have been proper, 
by a majority of this court.

The decision founds itself on the right of navigation, and 
of police connected with navigation. As a practical truth, 
the mud-flats and other alluvion lands in the delta of the river 
Mississippi, and around the Gulf of Mexico, formed of rich 
deposits, have no connection with navigation, but obstruct it, 
and must be reclaimed for its furtherance. This is well illus-
trated by the recent history of Mobile. When the act of 
1824 was passed, granting to the corporation the front of the 
city, it was excluded from the navigable channel of the river 
by a mud-flat, slightly covered with water at high tide, of per-
haps a thousand feet wide. This had to be filled up before 
the city could prosper, and of course, by individual enter-
prise, as the vacant space, as was apparent, must become city 
property; and it is now formed into squares and streets, hav-
ing wharves and warehouses. The squares are built up; and 
the fact that that part of the city stands on land once subject 
to the flow of tide, will soon be matter of history. At r*oQ4 
New Orleans, and at most other places fronting *rivers L 
where the tide ebbs and flows, as well as on the ocean and 
great lakes, navigation is facilitated by similar means; with-
out their employment few city fronts could be formed, at all 
accommodated to navigation and trade. To this end private 
ownership is indispensable and universal; and some one must 
make title. If the United States have no power to do so, who 
iT rePea^ can Alabama grant the soil ? She disavowed 

all claim and title to and in it, as a condition on which Con- 
a^mi^d her into the union. By the act of March 2, 

819, (3 Story’s Laws, 1726,) the Alabama territory was 
authorized to call a convention, and form a state constitution;

^Qngre88 imposed various restrictions, and among others 
e Allowing one: “ And provided always, that the said con-

ven ion shall provide by an ordinance, irrevocable without 
?’ ^Hsent of the United States, that the people inhabiting 

SU * V agree and declare that they forever disclaim 
ng t and title to the waste or unappropriated lands lying

263



234 SUPREME COURT.

Pollard’s Lessee v. Hagan, et al.

within the said territory, and that the same shall be, and 
remain at the sole and entire disposition of the United States.” 

On the 2d of August, 1819, the convention of Alabama 
formed a constitution, and adopted an ordinance declaring 
“ that this convention, for and on behalf of the people inhabit-
ing this state, do ordain, agree, and declare, that they forever 
disclaim all right and title to the waste or unappropriated lands 
lying within this state; and that the same shall be and remain 
at the sole and entire disposition of the United States.” In 
addition, all the propositions offered by the act of March 2, 
1819, were generally accepted without reservation.

On the 14th of December, 1819, Congress, by resolution, ad-
mitted Alabama as a state, on the conditions above set forth. 
3 Story’s Laws, U. S., 1804.

That the lands in contest, and granted by the acts of 1824 
and 1836, were of the description of “waste or unappropri-
ated,” and subject to the disposition of the United States, 
when the act of Congress of the 2d of March, 1819, was 
passed, is not open to controversy, as already stated; nor has 
it ever been controverted, that whilst the territorial govern-
ment existed, any restrictions to give private titles were im-
posed on the federal government: and this in regard to any 
lands that could be granted. And I had supposed that this 
right was clearly reserved by the recited compacts, as well as 
on the general principle that the United States did not part 
with the right of soil by enabling a state to assume political 
jurisdiction. That the disclaimer of Alabama, to all right 
and title in the waste lands, or in the unappropriated lands, 
lying within the state, excludes her from any interest in the 
soil, is too manifest for debate, aside from all inference founded 
on general principles. It follows, if the United States cannot 
grant these lands, neither can Alabama; and no individual 
title to them can ever exist. And to this conclusion, as I 

understand the reasoning of the principal opinion, the 
260 J doctrine *of a majority of my brethren .mainly tends. 

The assumption is, that flowed lands, including mud-flats, 
extending to navigable waters, are part of such waters, and 
clothed with a sovereign political right in the. state; not as 
property, but as a sovereign incident to navigation, which 
belongs to the political jurisdiction; and being part of state 
sovereignty, the United States could not withhold it from 
Alabama. On this theory, the grants of the United States 
are declared void: conceding to the theory all the plenitude 
it can claim, still Alabama has only political jurisdiction over 
the thing; and it must be admitted that jurisdiction cannot 
be the subject of a private grant.
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The present question was first brought directly before this 
court, (as I then supposed, and now do,) in the cause of The 
City of Mobile n . Eslava, in 1840, when my opinion was ex-
pressed on it at some length. It will be found in 16 Pet., 247, 
and was in answer to the opinion of the Supreme Court of 
Alabama, sent up as part of the record; having been filed 
pursuant to the statute of that state, found in Clay’s Digest, 
286, sec. 6. My opinion, then given, has been carefully 
examined, and so far as it goes, is deemed correct, (except 
some errors of the press,) nor will the reasons given be 
repeated.

In Ballet's case, 16 Pet., 263, reasons were added to the 
former opinion. And again, in the case of Emanuel, the 
question is referred to, in an opinion found in 1 How., 101.

In Pollard's Lessee v. Files, 2 How., 602, the question, 
whether Congress had power to grant the land now in con-
troversy, was treated as settled. As the judgment was 
exclusively founded on the act of 1836, (the plaintiff having 
adduced no other title,) it was impossible to reverse the judg-
ment of the Supreme Court of Alabama on any other assump-
tion than that the act of Congress conferred a valid title. I 
delivered that opinion, and it is due to myself to say, that it 
was the unanimous judgment of the members of the court 
then present.

I have expressed these views in addition to those formerly 
given, because this is deemed the most important controversy 
ever brought before this court, either as it respects the amount 
of property involved, or the principles on which the present 
judgment proceeds—principles, in my judgment, as applicable 
to the high lands of the United States as to the low lands and 
shores.

*William  F. Cary  and  Samuel  T. Cary , Plain - 
tif fs , v. Edward  Curti s . L -ab

^emSX^^ °.f °f ConSress of March 3d, 1839, ch. 82, § 2, which 
the United qtcAols °n the custon?s to Place to the credit of the treasurer of 
for dntie« money which they receive for unascertained duties or
received win i>e+Urder p,ro^es^ an action of assumpsit for money had and 
received by him1 a^ainst the c°iiector for the return of such duties so

Fed^Sn^ v‘ Arthur>^ Wall., 732; Nichols v. United States,
Cur~ Pd.,129; The Collectors Hubbard, 

aty of ClTED- 12 Id-’12; v-B-B- co, 22 id.V J hiladelphta v. Collector, 5 639; Barney v. Watson, 2 Otto, 452;
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In what other modes the claimant can have access to the courts of justice, this 
court is not called upon in this case to decide.

This  case came up from the Circuit Court of the United 
States for the southern district of New York, on a certificate 
of division in opinion between the judges thereof.

The action was brought in the Circuit Court to recover 
money paid to Curtis, as collector of the port of New York, 
for duties. The declaration contained the common money 
counts, and the defendant pleaded the general issue. The 
cause was tried at November term, 1842.

The jury found for the plaintiffs, subject to the opinion of 
the court, among other things,

1. That the plaintiffs paid the sum of $181.76 to the 
defendants, on the 3d July, 1841, for duties on the goods 
imported as being raw silk.

2. That the goods on which the duties were demanded and 
paid, were not raw silk, but a manufactured article.

3. That the money so paid was under a written protest, 
made at the time of payment.

4. That the money had been paid into the treasury by the 
defendant, in the month of July, 1841, and before the com-
mencement of this suit.

Upon the argument of this cause, after verdict, several 
questions arose; among others, the following, viz.:

Whether or not the 2d section of the act of Congress, ap-
proved on the 3d day of March, 1839, entitled “ An act 
making appropriations for the civil and diplomatic expenses 
of government for the year 1839,” was a bar to the action?

On this question the opinions of the judges were opposed.

Davies v. Arthur, 6 Id., 150. See 
Bankin v. Hoyt, 4 How., 332.

In Elliott n . Swartwout, 10 Pet., 137, 
an action to recover back money ex-
acted for duties illegally claimed to be 
due was sustained by the Supreme 
Court. So in Bend v. Hoyt, 13 Pet., 
263, and in Greely v. Burgess, 18 How., 
413. See Pullan v. Kinsinger, 2 Abb. 
(U. S.), 94, 106.

Section 19 of the act of July 13, 
1866, the Internal Revenue Act, is 
constitutional, and applies to all cases 
where the officer has power to inquire 
and determine whether the thing as-
sessed by him is liable to taxation, 
however erroneous his decision of that 
question may be. Pullan v. Kinsin-
ger, 2 Abb. (U. S.), 94; Duluth v. 
Maxwell, 2 Blatchf., 548, 551. So 
ander the act of March 3, 1839, § 2.
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(5 Stat, at L., 348.) Bichardson v. 
Curtis, 3 Blatchf., 385, 389. For de-
cisions under the act of February 26, 
1845, (5 Stat, at L., 727,) see Moke v. 
Barney, 5 Blatchf., 274; Chester n . 
Curtis, 1 Id., 499.

Fees illegally paid have been recov-
ered back from the collector, when 
paid under protest. Ogden v. Max-
well, 3 Blatchf., 319; Knoedler v. 
Schell, 4 Id., 484.

As to protest, see Kriesler v. Mor-
ton, 2 Curt., 239.

As to the nature of the cause of 
action, see Gibson v. Stevens, 3 Mc-
Lean, 551; Burrilly. City of Boston,

For a discussion of the constitu-
tional principles involved in this case, 
see Murray v. Hoboken Band &c. Co., 
18 How., 272.
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Whereupon, on motion of the plaintiffs by their counsel, it 
was ordered, that the foregoing state of the pleadings and 
facts, which is made under the direction of the judges, be cer-
tified under the seal of this court, according to the statute in 
such case made and provided, to the Supreme Court of the 
United States, to the end, that the question on which the said 
disagreement has happened may be finally decided.

The cause was argued (in writing) by Sullivan, for the 
plaintiffs in error, and Nelson, attorney-general, for the de-
fendant.

* Sullivan, for plaintiffs. t
This cause comes before the court on a certificate of a 

division from the Circuit Court of the United States for the 
southern district of New York.

The plaintiffs, as importers, had a perfect right to have and 
maintain this action against the defendant upon the facts as 
found in this cause. Elliott v. Swartwout, 10 Pet., 137.

The 2d section referred to in the certificate of division (9 
Laws U. S., 1012) does not take away this right of action.

Because this right existed at common law, and the statute 
does not express a clear intent to do so. Bac. Abr. tit. Statute; 
19 Vin. Abr., 524, § 125.

Because this right is not taken from the importer by neces-
sary implication; but, on the contrary, the prospective lan-
guage of this section shows, that Congress contemplated that 
actions against collectors would and should be brought in 
future, and sustained, as they had been in all cases of illegal 
exaction of duties, if paid under sufficient protest. This sec-
tion provides, that money paid to a collector under protest 
shall not be held by him to await the result of any litigation 
in relation to the rate or amount of duty legally chargeable. 
1ms is all prospective, and relates to suits which may be 
rought in future; for there is not a word that limits the effect 

or the provision in this section to the past or present, but 
words in the future tense only are used. The section com-
mences with the words, “ From and after the passage of this 
ac , and refers only to money thereafter to be received by 

w^ole tenor of the section imports an intent 
no o take away the right of litigation for money paid under 
pro es . Put if it be urged, that the delegation of a new

X t*16 Secretary °f the Treasury to take cognizance of 
ic c aims for repayment of duties illegally exacted, imports, 

hiLneCeTa1-^ implication, that Congress intended to vest in 
ea^.e °f ascertaining the facts in such

’ n deciding the law thereon, the plaintiffs respect-
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ively ask the court to consider in what widely different lan-
guage such an intent must needs have been expressed. There 
must have been an express prospective provision of some mode 
of proving the facts of each case, consistent with the constitu-
tional guaranty of the right of trial by jury; for up to the 
passing of the act in question, the law had, by necessary im-
plication, and by the known course of judicial proceedings in 
such cases, recognised this right as the right of all importers 
paying such duties under protest, and the means of an ulterior 
decision of all questions of law other than the opinion of the 
secretary would have been provided; whereas this law, by 
authorizing the Secretary to repay such illegally exacted duties 
when he should be satisfied they ought to be repaid, has left 
open to importers their known and constitutional right of 
recourse to the tribunals of law when he should not be satis- 
#000-1 fied; so that the true construction of the provision giv-

-* ing *him such a power may be carried into full effect, 
to the utmost inferrible intention from the terms of this sec-
tion, quite consistently with leaving to all importers their rem-
edy at law, as well as the privilege of applying to the Secretary 
at their option.

Because the purpose of this section appears to be two-fold, 
to wit: the security of public moneys received for duties 
under protest, and the repayment of them by the Secretary in 
all cases where he may be satisfied they ought to be repaid, 
without touching, varying, or altering, in any manner, the 
right of action by importers against the collector.

Because the collectors have always been required by law to 
pay over all moneys, without reference to protests. See “An 
act to regulate the collection of duties on imports and ton-
nage,” Acts of 5th Congress, chap. 128, § 21, (3 Laws U. S., 
157,) which provides, inter alia, that the “ collector shall at all 
times pay to the order of the officer who shall be authorized to 
direct the payment thereof, the whole of the moneys which 
they may respectively receive by virtue of this act; (such 
moneys as they are otherwise by this act directed to pay, only 
excepted;)” and it is by virtue, in part, of this very act that 
the collector demanded and received the money paid in this 
case. , , . , ,

The money being withdrawn from the collector s hands oy 
law, it would seem unjust that he should be exposed to a 
judgment and execution thereon; but this section provides 
that it shall be the duty of the secretary to refund, and thus 
the collector is indemnified, which is equivalent to a right ot 
retaining money paid under protest, as laid down in the case 
of Elliott v. Swartwout, 10 Pet., 154, where the court speak ot 
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the collector’s protecting himself by retaining the money or 
claiming an indemnity; but if not strictly an indemnity, and 
it should be found in practice that the collector was not re-
imbursed, he would refrain from exacting duties in doubtful 
cashes until he had the sanction of the Secretary, and his assur-
ance that the money should be repaid upon the recovery of a 
judgment at law. And this court held, in the case of Tracy 
and Balestier v. Swartwout, 10 Pet., 98, 99, that the personal 
inconvenience to the collector is not to be considered.

The collector is liable for money illegally exacted and paid 
under protest, although the same may have been turned over 
to the government under the requirements of the acts of 
Congress.

In the case of Townson v. Wilson and others, 1 Campb., 396, 
Lord Ellenborough says, “ if any person gets money into his 
hands illegally, he cannot discharge himself by paying it over 
to another; ” and this opinion is entitled to more considera-
tion than nisi prius decisions usually are, because Lord Ellen-
borough states, that he had consulted the other judges and 
that they agreed with him.

In the case of Sadler v. Evans, or Lady Winsor’s case, 4 
Burr., 1986, it is held, that where notice is given, the r#oqq 
agent may and ought *to be sued, and cannot exoner- L 
ate himself by payment. This case is cited and approved in 
Elliott v. Swartwout.

In the Commentaries of his Honor Judge Story, on Agency, 
p. 311, § 307, it is laid down, that “where money is obtained 
from third persons, by public officers, illegally, but under color 
of office, it may be recovered back again from them if notice 
has been given by the party, at the time, to the officer, although 
the money has been paid over to the government.” In the 
case of Elliott y. Swartwout, 10 Pet., 158, it is held, that 

where money is illegally demanded and received by an agent, 
ne cannot exonerate himself from personal responsibility by 
paymg it over to his principal; ” and in the case of Bend v.

oyt, 13 Pet., 267, it is held that “there is no doubt the col- 
ec or is generally liable in an action to recover back an excess 

o duties paid to him, as collector, where the duties have been 
i egally demanded, and a protest of the illegality has been 
made at the time of payment, or notice then given that the 
par y means to contest the claim, whether he has paid over 
tne money to the government or not.”
vnln objected that the payments here referred to are 
thp fa ary’ J16 answer is, that it is evident that the contrary is 
akn, r i e cases and the remarks in the Commentaries 

re erred to had been made concerning an ordinary agent, 
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there might be ground for such an objection; but a collector 
is the defendant in each case, and government officers are 
specially referred to in the Commentaries, and if there had been 
any distinction between the kinds of payments, that distinc-
tion would have been referred to, for it was well known to 
the court, that collectors and other government officers were 
then compelled by law to pay over all money received by 
them; and, as has been previously shown, the section in ques-
tion is no more compulsory than the laws in force at the time 
of those decisions, and, it follows, that they are controlling 
and decisive in this case.

The case of Grreenway v. Hurd, 4 T. R., 553, 554, does not 
apply, because it appears to have been a voluntary payment, 
and is so decided to be in Elliott v. Swartwout.

[Of Mr. Nelson's argument in reply the reporter has no notes.]

Mr. Justice DANIEL delivered the opinion of the court.
In order to arrive at the answer which should be given to 

the question certified upon this record, the objects first to be 
sought for are the intention and meaning of Congress in the 
enactment of the 2d section of the act of March 3d, 1839, 
under which the question sent here has been raised. The 
positive language of the statute, it is true, must control every 
other rule of interpretation, yet even this may be better 
understood by recurrence to the known public practice as to 
matters in pari materia, and by the rules of law as previously 
expounded by the courts, and as applied to and as having 

influenced that practice. The law as laid down by this
J court with *respect to collectors of the revenue, in the 

case of Elliott v. Swartwout, 10 Pet., 137, and again inciden-
tally in the case of Bend v. Hoyt, 13 Pet., 263, is precisely 
that which is applicable to agents in private transactions 
between man and man, viz.: that a voluntary payment to 
an agent without notice of objection will not subject th° 
agent who shall have paid over to his principal; but that 
payment with notice, or with a protest against the legality o 
the demand, may create a liability on the part of the agent 
who shall pay over to his principal in despite of such notice 
or protest. Such was the law as announced from this court, and 
Congress must be presumed to have been cognisant of its exist 
ence; and as the peculiar power ordained by the Constitution to 
prescribe rules of right and of action for all officers as well as 
others falling within the legitimate scope of federal legisla-
tion, they must be supposed to have been equally cognisant or 
the effects and tendencies of this court’s decisions upon the 
collection of the public revenue. With this knowledge neces-
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sarily presumed for them, Congress enact the 2d section of the 
act of 1839. It should not be overlooked, for it is very mate-
rial in seeking for the views of Congress in this enactment, 
that the court, in the case of Elliott v. Swartwout, in its 
reasoning upon the second point submitted to them, say, that 
the claimant by giving notice to the collector would “ put him 
on his guard,” by requiring him not to pay over the money. 
They farther say, that the collector would, by the same means, 
be placed in a situation to claim an indemnity. The precise 
mode in which this protection of the collector was to be 
accomplished, or his indemnity secured, it is true, the court 
have not explicitly declared; but it is thought to be no forced 
construction of their language to explain it as sanctioning a 
right of retainer in the collector of the funds received by him 
for the government; for what shield so effectual could he 
interpose between himself and the cost and hazards of frequent 
litigation? Indeed, this would appear, according to the opin-
ion of the court, that very protection which justice and 
necessity would equally warrant. In practice, this retainer 
has, with or without warrant, been resorted to.

And now let us look to the language of the act of 1839, 
chap. 82, § 2. “ That from and after the passage of this act, 
all money paid to any collector of the customs, or to any per-
son acting as such, for unascertained duties, or for duties paid 
under protest against the rate or amount of duties charged, 
shall be placed to the credit of the treasurer of the United 
States, kept and disposed of as all other money paid for duties 
is required by law, or by regulation of the Treasury Depart-
ment, to be placed to the credit of the treasurer, kept and 
disposed of ; and it shall not be held by said collector or 
person acting as such, to await any ascertainment of duties, or 

e result of any litigation in relation to the rate or amount of 
u j legally chargeable and collectible in any case where 

money is so paid: but whenever it shall be shown to 
tne satisfaction of the Secretary of the *Treasury, that L 
m any case of unascertained duties, or duties paid under protest, 

ore money has been paid to the collector, or to the person 
i ^an ^aw requires should have been paid, it 

f r to draw his warrant upon the treasurer in
Persen or persons entitled to the over-payment, 

treasurer to refund the same out of any 
thn m j Treasury not otherwise appropriated.” What is 
npn Joni? an import of this provision, taking it inde-
S&rJ016’ Tt is that thereafter 
under nrnLaf x.ctor ^unascertained duties, or duties paid

P » (i. e., with notice of objection by the payer,) 
271



241 SUPREME COURT.

Cary v. Curtis.

shall, notwithstanding such notice, be placed to the credit of 
the treasurer, kept and disposed of as all other money paid for 
duties is required by law to be kept and disposed of; that 
is, they shall be paid over by the collector, received by the 
treasurer, and disbursed by him in conformity with appropria-
tions by law, precisely as if no notice or protest had been 
given or made; and shall not be retained by the collector (and 
consequently not withdrawn from the uses of the government) 
to await any ascertainment of duties, or the result of any 
litigation relative to the rate or amount of duties, in any case 
in which money is so paid.

This section of the act of Congress, considered independ-
ently and as apart from the facts and circumstances which are 
known to have preceded it, and may fairly be supposed to 
have induced its enactment, must be understood as leaving 
with the collector no lien upon, or discretion over, the sums 
received by him on account of the duties described therein; 
but as converting him into the mere bearer of those sums to 
the Treasury of the United States, through the presiding 
officer of which department they were to be disposed of in 
conformity with the law. Looking then to the immediate 
operation of this section upon the conclusions either directly 
announced or as implied in the decision of Elliott v. Swartwout, 
how are those conclusions affected by it? They must be 
influenced by consequences like the following: That whereas 
by the decision above mentioned it is assumed that by notice 
to the collector, or by protest against payment, a personal lia-
bility for the duties actually paid, attaches upon, and that for 
his protection a correspondent right of retainer is created on 
his part; it is thereby made known (i. e. by the statute) that 
under no circumstances in future should the revenue be 
retained in the hands of the collector: that he should in no 
instance be regarded by those making payments to him as 
having a lien upon it, because he is announced to be the mere 
instrument or vehicle to convey the duties paid into his hands 
into the Treasury: that it is the Secretary of the Treasury 
alone in whom the rights of the government and of the claim-
ant are to be tested: and that whosoever shall pay to a col-
lector any money for duties, must do so subject to the conse-
quences herein declared. Such, from the 3d day of March,

1839, was the public law of the United States; it 
24*operated as notice to every one; it applied, of course, 

to every citizen as well as to officers concerned in the regu a 
tions of the revenue; and as it removed the implications on 
which the decision of Elliott v. Swartwout materially rested, 
that case cannot correctly control a question arising under a 
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different state of the law, and under a condition of the parties 
also essentially different.

It will not be irrelevant here to advert to other obvious and 
cogent reasons by which Congress may have been impelled to 
the enactment in question ; reasons which, it is thought, will 
aid in furnishing a solution of their object. Uniformity of 
imports and excises is required by the Constitution. Regu-
larity and certainty in the payment of the revenue must be 
admitted by every one as of primary importance : they may 
be said almost to constitute the basis of good faith in the 
transactions of the government; to be essential to its practical 
existence. Within the extended limits of this country are 
numerous collection-districts ; many officers must be intrusted 
with the collection of the revenue, and persons much more 
numerous, with every variety of interest and purpose, are daily 
required to make payments at the ports of entry. To permit 
the receipts at the customs to depend on constructions as 
numerous as are the agents employed, as various as might be 
the designs of those who are interested ; or to require that 
those receipts shall await a settlement of every dispute or 
objection that might spring from so many conflicting views, 
would be greatly to disturb, if not to prevent, the uniformity 
prescribed by the Constitution, and by the same means to 
withhold from the government the means of fulfilling its 
important engagements. In the view of mischiefs so serious, 
and with the intention of preventing or remedying them, 
nothing would seem more probable or more reasonable, we 
might add more necessary, than that the government should 
endeavor to devise a plan by which, as far as practicable, to 
retain its fiscal operations within its own control, thereby 
insuring that uniformity in practice, enjoined by the theory of 
the Constitution, and that punctuality which is indispensable 
to the benefit of all. Such a plan has Congress devised in the 
act in question. We have no doubts of the objects or the 
import of that act ; we cannot doubt that it constitutes the 
Secretary of the Treasury the source whence instructions are 
to flow: that it controls both the position and the conduct of 
collectors of the revenue : that it has denied to them every 
right or authority to retain any portion of the revenue for 
purposes of contestation or indemnity ; has ordered and 

eclared those collectors to be the mere organs of receipt and 
ransier, and has made the head of the Treasury Department 

e tribunal for the examination of claims for duties said to 
nave been improperly paid.

t has been urged that the clause of the act of 1839 
ec anng that the monev received shall not be held by any 
Vol . hi .—18 273 J *
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collector to await any ascertainment of duties, or the result 
of any litigation in relation *to the rate or amount of 
duties legally chargeable and collectible in any case where 
money is so paid; shows that Congress did not mean to 
deprive the party of his action of assumpsit against the col-
lector: that litigation of that description was still contem-
plated, and that the only object of the law was to place the 
money in dispute in the possession of the treasurer, to await 
a decision, instead of leaving it in the hands of the collector. 
The court cannot assent to this construction. It will be 
remembered that the two principal cases in which collectors 
have claimed the right to retain, have been those of unascer-
tained duties, and of suits brought, or threatened to be 
brought, for the recovery of duties paid under protest. It is 
matter of history that the alleged right to retain on these two 
accounts, had led to great abuses, and to much loss to the pub-
lic ; and it is to -these two subjects, therefore, that the act of 
Congress particularly addresses itself. It begins by declaring 
that all money received on these accounts shall be paid into 
the Treasury; and then, in order to show that the collector is 
not the person with whom any claims for this money are to be 
adjusted, or who is to be held responsible for it, the act pro-
ceeds to declare that the money shall not remain in his hands 
even if the protest is followed by a suit: that, notwithstanding 
suit may be brought against him, he shall still pay the money 
into the Treasury, and that the controversy shall be adjusted 
with the Secretary. Congress supposed, probably, that a party 
might choose to sue the collector, as has been done in this 
instance; but it does not by any means follow, that it was 
intended to make him liable in the suit, or to give the party 
the right of recovery against him. The words used go to 
show, that neither a protest which is mentioned in the first 
part of the' section, nor a suit which is mentioned in the 
clause of which we are speaking, shall be a pretext or excuse 
for retaining the money. Suppose the words in relation to a 
litigation had been omitted, and the law had said, that the 
collector should not retain the money for any ascertainment of 
duties, but that the Secretary of the Treasury in that case, as 
well as in the case of duties paid under protest, should adjust 
the claim and pay what was really due. The omission sup-
posed would have strongly implied that, if there was litigation, 
he might retain, and it might be said with much show of 
reason, that by forbidding him to retain for unascertained 
duties, but not forbidding him to retain in case of litigation 
for duties paid under protest, implied that he could not retain 
for the former but might for the latter. We hold it not a
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logical mode of reasoning where the omission of words would 
evidently lead to a particular conclusion, to argue that their 
insertion can do the same thing. Besides, the litigation 
spoken of, and which is said to lead to this result, is a litiga-
tion for duties paid under protest, and not for over-payments 
of unascertained duties. If these words were intended to 
sanction suits against collectors for the former, why are r*244 
litigations *for the latter not also countenanced ? In- •- 
dependently of this statute, the collector might have been 
sued for over-payments on unascertained duties as well as for 
duties paid under protest. And it can hardly be reconciled 
with reason or consistency that Congress designed to preserve 
the right of suit in the one case, and to deny it in the other. 
Yet if these words have the force contended for by the defend-
ant in error, they give the right of action against the collector 
for duties paid under protest only, leaving the party who has 
overpaid unascertained and estimated duties, no remedy but 
that of resorting to the Secretary of the Treasury. It would 
be difficult to assign any good reason for such a diversity; we 
think none such was intended, that none such in reality exists, 
that the law intends merely to declare that if the protest 
is. followed by a suit, the duties in that case as well as in the 
other, shall be paid into the Treasury and shall not remain in 
the hands of the collector to abide the result of the suit. 
The conclusion to which we have come upon this statute is 
greatly strengthened by the act of Congress of May 31st, 
1844, ch. 31, which, in suits brought by the United States for 
the enforcement of the revenue laws, or for the collection of 
duties due or alleged to be due on merchandise imported, 
authorizes a writ of error from this court to the Circuit 
Courts without regard to the sum in controversy. The object 
of this law undoubtedly was, to obtain uniformity of decision 
in regard to the duties imposed. Prior to the act of 1839 
there were often differences of opinion in the circuits in the 
construction of the laws, and in instances too in which the 
amount in controversy was too small to enable either party to 
bring them here for revisal by writ of error. It can hardly 
then be imagined that when Congress was taking measures 
expressly to secure uniformity of decision and practice in rela- 
xon to the amount of duties imposed by law, they would 
ave confined the writ of error to cases brought by the United 
ates, when they were of small amount, and refused it in 

suits against collectors in similar controversies, if they supposed 
ia such suits could still be maintained. Indeed it has here- 

o ore been in this latter form that the amount of duties 
c aimed has been far more frequently contested, than by
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suits brought by the United States. And if this form of try-
ing the question had not been intended to be taken away by 
the act of 1839, there could have been no reason for excluding 
it from the act of 1844. For the purposes obviously designed 
by this law, it would have been much more important to the 
public to have allowed the writ of error in suits against col-
lectors, than in suits instituted by the United States, sup-
posing suits of the former description to be still maintainable; 
and the omission of such a remedy strongly implies that the 
legislature supposed such suits could be no longer maintained.

It is contended, however, that the language and the pur- 
*94^1 Poses Congress, if really what we hold them to be

-I declared in the statute *of 1839, cannot be sustained, 
because they would be repugnant to the Constitution, inas-
much as they would debar the citizen of his right to resort to 
the courts of justice. The supremacy of the Constitution over 
all officers and authorities, both of the federal and state gov-
ernments, and the sanctity of the rights guarantied by it, none 
will question. These are concessa on all sides. The objection 
above referred to admits of the most satisfactory refutation. 
This may be found in the following positions, familiar in this 
and in most other governments, viz.: that the government, as 
a general rule, claims an exemption from being sued in its own 
courts. That although, as being charged with the administra-
tion of the laws, it will resort to those courts as means of 
securing this great end, it will not permit itself to be implead-
ed therein, save in instances forming conceded and express 
exceptions. Secondly, in the doctrines so often ruled in this 
court that the judicial power of the United States, although it 
has its origin in the Constitution, is (except in enumerated 
instances, applicable exclusively to this court) dependent foi 
its distribution and organization, and for the modes of its exer-
cise, entirely upon the action of Congress, who possess the sole 
power of creating the tribunals (inferior to the Supreme 
Court) for the exercise of the judicial power, and of investing 
them with jurisdiction either limited, concurrent, or exclusive, 
and of withholding jurisdiction from them in the exact degrees 
and character which to Congress may seem proper for the 
public good.1 To deny this position would be to elevate the 
judicial over the legislative branch of the government, and to 
give to the former powers limited by its own discretion 
merely. It follows, then, that the courts created by statute 
must look to the statute as the warrant for their authority;

1 Cit ed . Sheldon v. Sill, 8 How., 449; Case of the Sewing Machine Co»., 
18 Wall., 577; United States v. Lee, 16 Otto, 227.
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certainly they cannot go beyond the statute, and assert an 
authority with which they may not be invested by it, or which 
may be clearly denied to them. This argument is in no wise 
impaired by admitting that the judicial power shall extend to 
all cases arising under the Constitution and laws of the United 
States. Perfectly consistent with such an admission is the 
truth, that the organization of the judicial power, the defini-
tion and distribution of the subjects of jurisdiction in the fed-
eral tribunals, and the modes of their action and authority, 
have been, and of right must be, the work of the legislature. 
The existence of the Judicial Act itself, with its several sup-
plements, furnishes proof unanswerable on this point. The 
courts of the United States are all limited in their nature and 
constitution, and have not the powers inherent in courts exist- 
ing by prescription or by the common law.1

In devising a system for imposing and collecting the public 
revenue, it was competent for Congress to designate the officer 
of the government in whom the rights of that government 
should be represented in any conflict which might arise, and to 
prescribe the manner of trial. It is not imagined, that by so 
doing Congress is justly chargeable with usurpation, or ¡-*940 
that the citizen is thereby deprived *of his rights.
There is nothing arbitrary in such arrangements; they are gen-
eral in their character; are the result of principles inherent in 
the government; are defined and promulgated as the public 
law. A more striking example of the powers exerted by the 
goveri ment, in relation to its fiscal concerns, than is seen in 
the act f 1839, is the power of distress and sale, authorized by 
the act of Congress of May 15th, 1820, (3 Story, 1791,) upon 
adjustments of accounts by the first comptroller of the Treas- 
ury. This very strong and summary proceeding has now been 
in practice for nearly a quarter of a century, without its regu- 
Jarity having been questioned, so far as is known to the court. 
Ine courts of the United States can take cognisance only of 
su jects assigned to them expressly or by necessary implica- 
lon; a fortiori, they can take no cognisance of matters that 
y aw are either denied to them or expressly referred ad aliud 

examen.
But whilst it has been deemed proper, in examining the 

ques ion referred to by the Circuit Court, to clear it of embar-
rassments with which, from its supposed connection with the 
¡06^^ +h+°n’ is bought to be environed, this court feel sat- 

e at such embarrassments exist in imagination only and 
in reality: that the case and the question now before them

1 Approv ed . Fink v. O’Neil, 16 Otto, 280.
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present no interference with the Constitution in any one of its 
provisions, and may be, and should be disposed of upon the 
plainest principles of common right. In testing these proposi-
tions it is proper to recur to the case of Elliott and Swartwout, 
and again to bring to view the grounds on which that case 
was ruled. It was, unquestionably, decided upon principles 
which may be admitted in ordinary cases of agency, which 
expressly recognize the right, nay, the duty of the agent to 
retain, and make his omission so to retain an ingredient in the 
gravamen or breach of duty, whence his liability and his prom-
ise are implied by the law. The language of the court, 10 
Pet., 154, is this: “ There can be no hardship in requiring the 
party to give notice to the collector that he considers the duty 
claimed illegal, and put him on his guard by requiring him not 
to pay over the money. The collector would then be placed 
in a situation to claim an indemnity from the government. 
But if the party is entirely silent, and no intimation is given 
of an intention to seek repayment of the money, there can be 
no ground upon which the collector can retain the money, or 
call upon the government to idemnify him against a suit.” 
Here then the right and the duty of retainer are sanctioned in 
the officer; without them the notice spoken of would be nuga-
tory—a vain act, which the law never requires. And this 
right and this duty in the officer, and this injunction of. notice 
to him, must all be understood and are propounded in this 
decision as principles or precepts of the law, with the knowl-
edge of which each of the parties must stand affected.

The action of assumpsit for money had and received, it is 
said by Ld. Mansfield, Burr., 1012, Moses v. Macfarlen^ will lie 
*9471 genera^ whenever the defendant has received money 

-* which is the property *of the plaintiff, and which the 
defendant is obliged by the ties of natural justice and equity 
to refund. And by Buller, Justice, in Stratton v. Rastall^ 2 
T. R., 370, “that this action has been of late years extended 
on the principle of its being considered like a bill in equity. 
And, therefore, in order to recover money in this form of 
action the party must show that he has equity and conscience 
on his side, and could recover in a court of equity.” These 
are the general grounds of the action as given from hig 
authority. There must be room for implication as between 
the parties to the action, and the recovery must be ex equo et 
bono, or it can never be. If the action is to depend on e 
principles laid down by these judges, and especially by Buller, 
a case of hardship merely could scarcely be founded upon 
them; much less could one of injustice or oppression, nor even 
one which arose from irregularity or indiscretion in the p am
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tiff’° own conduct. So far as the liability of agents in this 
form of action appears to have been considered, the general 
rule certainly is, that the action should be brought against the 
principal and not against a known agent, who is discharged 
from liability by a bona fide payment over to his principal, 
unless anterior to making payment over he shall have had 
notice from the plaintiff of his right and of his intention to 
claim the money. The absence of notice will be an exculpa-
tion of the agent in every instance. And with regard to the 
effect of the notice in fixing liability upon the agent, that 
effect is dependent on the known powers of the agent and the 
character of his agency. If, for instance, the agent was known 
to be a mere carrier or vehicle to transfer to his employer the 
amount received, payment to the agent with such knowledge, 
although accompanied with a denial of the justice of the 
demand, would seem to exclude every idea of an agreement 
express or implied on the part of the agent to refund; and 
could furnish no ground for this action against the agent who 
should pay over the fund received to his principal. This doc-
trine is believed to be sanctioned by the cases of Greenaway v. 
Hurd, 4 T. R. 553, of Coles v. Wright, 4 Taunt., 198, and of 
Tope v. Hockin, 7 Barn. & C., 101. ’Tis true that the case in 
Taunt, and that from Barn. & C., were not instances of pay-
ment under protest; but the case from 4 T. R., has this com-
mon feature with that before us, that it was an action against 
an excise officer for duties said to have been illegally collected, 
in which the plaintiff denied the legality of the demand, 
though he subsequently paid it. But all three of these cases 
concur in condemning the harshness of a rule which would 
subject an agent, who is a mere channel of conveyance or 
delivery of the amount which might pass through his hands. 
Neither of these cases was affected by a positive statutory 
mandate requiring the agent to make payment over to his 
principal.

Another principle held to be fundamental to this action is 
this: that there must exist a privity between the plaintiff and 
defendant; something on which an obligation, an engage- 
ment, a promise from *the latter to the former can be L 248 
implied; for if such implication be excluded from the relation 
• Parties by positive law, or by inevitable legal
m endment, every foundation for the promise and of the action 
upon it is destroyed; for none can be presumed or permitted 
0 Promise what either law or reason does not warrant or may 

ac ua y forbid. Thus, where bankers received bills from their 
oreign correspondents, with directions to pay the amount to 
ie p aintiff, but on being applied to by him refused to do so,
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although they afterwards received the amount of these bills 
it was held, that an action for money had and received would 
not lie to recover it from them, there being no privity between 
them and the plaintiff. Lord Ellenborough observed, the de-
fendants might hold for the benefit of the remitter, until by 
some engagement entered into by themselves with the persons 
who were the objects of the remittance, they had precluded 
themselves from so doing; but here, so far from there being 
such an engagement, they repudiated it altogether. Williams 
v. Everett, 14 East, 582. Again, where J., an attorney, who 
was accustomed to receive dues for the plaintiff, went from 
home, leaving B., his clerk, at the office; B., in the absence of 
his master, received money on account of the above dues for 
the client, which he was authorized to do, and gave a receipt 
“ B., for Mr. J.” J. was in bad circumstances when he left 
home, and never returned. B. afterwards refused to pay the 
money to the client, and on an action for money had and 
received against him, it was held not to lie; for the defendant 
received the money as the agent of his master, and was ac-
countable to him for it; the master, on the other hand, being 
answerable to the client for the money received by the clerk, 
there was no privity of contract between the present plaintiff 
and the defendant: Stevens v. Badcock, 3 Barn. & A., 354. So 
in the case of Sims et al. n . Brittain et al., 4 Id., 375. A., B.. 
and others, were part-owners of a ship in the service of the 
East India Company; B. was managing owner, and employed 
C. as his agent, and C. kept a separate account on his books 
with B. as such managing owner. In order to obtain payment 
of a sum of money from the East India Company on account 
of the ship, it was necessary that the receipt should be signed 
by one or more of the owners besides the managing owner; 
and upon a receipt being signed by B. and by another of the 
owners, C. received <£2,000 on account of the ship, and placed 
it to the credit of B. in his books as managing owner; the 
part-owners having brought money had and received to recover 
the balance of that account, held, that C. had received the 
money as the agent of B., and was accountable to him for it; 
and that there was no privity between the other part-owners 
and C., and consequently, that the action was not maintaina-
ble. To the same effect are the cases of Rogers v. Kelly, 2 
Campb., 123, and Edden v. Read, 3 Id., 339, and Wedlake v.

Husley, 1 Crompt. & J., 83. If indeed the defendant 
consented (where he can properly *consent) to hold 

the money for the use of the plaintiff, he may be liable. And 
it is conceded, that his consent need not be express, but it 
must, if not so, rest upon fair and natural implication or leg^ 
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intendment. Where such implication or intendment is ex-
cluded, forbidden by the position of the parties, by positive 
law, or by the character of the transaction, consent or any 
obligation upon which to imply it is entirely removed.

We have thus stated, and will here recapitulate, the princi-
ples on which the action for money had and received may be 
maintained. They are these: 1st. Whenever the defendant 
has received money which is the property of the plaintiff, and 
which the defendant is obliged, by the ties of natural justice 
and equity, to refund. 2dly. In the case of an agent, where 
such agent is not notoriously the mere carrier or instrument 
for transferring the fund, but has the power of retaining, and 
before he has paid over has received notice of the plaintiff’s 
claim, and a warning not to part with the fund. 3dly. Where 
there exists a privity between the plaintiff and the defendant. 
Let the case before us be brought to the test of these rules. 
The 2d section of the act of Congress declares, first, that from 
its passage, all money paid to any collector of the customs for 
unascertained duties, or duties paid under protest against the 
rate or amount of duties charged, shall be placed to the credit 
of the treasurer, to be kept and applied as all other money 
paid for duties required by law. Secondly, that they shall not 
be held by the collector to await any ascertainment of duties, 
or the result of any litigation concerning the rate or amount 
of duty legally chargeable or collectible. And thirdly, that 
in all cases of dispute as to the rate of duties, application shall 
be made to the Secretary of the Treasury, who shall direct the 
repayment of any money improperly charged. This section, 
as a part of the public law, must be taken as notice to all rev-
enue officers, and to all importers and others dealing with 
those officers in the line of their duty. There is nothing 
obscure or equivocal in this law; it declares to every one sub-
ject to the payment of duties, the disposition which shall be 
made of all payments in future to collectors; tells them those 
officers shall have no discretion over money received by them, 
and especially that they shall never retain it to await the 
result of any contest concerning the right to it; and that 
quoad this money the statute has converted those officers into 
ffiere instruments for its transfer to the Treasury. With full 

ow edge thus imparted by the law, can it be correctly un- 
ers ood that the party making payment can, ex equo et bono, 

w RiT+k  a^ains^ the officer for acting in literal conformity 
• . 6 rpW’ converting thereby the performance of his duty
nnnoJ11 °$ence; or that upon principles of equity and good 

-an °^igation and a promise to refund shall be
P against the express mandate of the law? Such a
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presumption appears to us to be subversive of every rule 
*9^01 right. The more correct inference seems to be

-I that payment under such circumstances *must, ex 
equo et bono, nay, ex necessitate, and in despite of objection 
made at the time, be taken as being made in conformity with 
the mandate of the law and the duty of the officer, which 
exclude not only any implied promise of repayment by the 
officer, but would render void an express promise by him, 
founded upon a violation both of the law and of his duty. 
The claimant had his option to refuse payment; the deten-
tion of the goods for the adjustment of duties, being an inci-
dent of probable occurrence, to avoid this it could not be 
permitted to effect the abrogation of a public law, or a sys-
tem of public policy essentially connected with the general 
action of the government. The claimant, moreover, was not 
without other modes of redress, had he chosen to adopt them. 
He might have asserted his right to the possession of the 
goods, or his exemption from the duties demanded, either by 
replevin, or in an action of detinue, or perhaps by an action of 
trover, upon his tendering the amount of duties admitted by 
him to be legally due. The legitimate inquiry before this 
court is not whether all right of action has been taken away 
from the party, and the court responds to no such inquiry. 
The question presented for decision, and the only question 
decided, is whether, under the notice given by the statute of 
1839, payments made in despite of • that notice, though with a 
protest against their supposed illegality, can constitute a 
ground for that implied obligation to refund, and for that 
promise inferred by the law from such obligation, which are 
inseparable from, and indeed are the only foundation of, a 
right of recovery in this particular form of action. And here 
is presented the answer to the assertion, that by the act of 
1839, or by the construction given to it by this court, the party 
is debarred all access to the courts of justice, and left entirely 
at the mercy of an executive officer. Neither have Congress 
nor this court furnished the slightest ground for the above 
assertion.

But the objection to a recovery in this action may be farther 
extended, upon grounds which to the court appear to be^insu-
perable. We all know that this action for money had and 
received is founded upon what the law terms an implied 
promise to pay what in good conscience the defendant is 
bound to pay to the plaintiff. It being, in such case the 
duty of the defendant to pay, the law imputes to him a 
promise to pay. This promise is always charged in the e- 
olaration, and must be so charged in order to maintain the

282



JANUARY TERM, 1845. 250

Cary v. Curtis.

action. It was upon this principle that the action for money 
had and received was sustained in the case of JElUott v. Swart' 
wout. There money had been taken by the collector for duties 
which were not imposed. This money lawfully belonged to 
the plaintiff; it was the duty, therefore, of the collector to pay 
it back to him. The collector was not bound to pay it to the 
treasurer, for the law did not command this disposition of it. 
It did not belong to the United States, who had no right, 
therefore, to demand it of him, and could not have recovered 
it against him, in a suit, if he had paid it back to the 
true *owner. It being the duty of the collector to return L 
what he had unlawfully taken, the law implied on his part a 
promise to do so; and on this implied promise, arising or 
inferred from a duty imposed upon him, the action was main-
tained. The protest and notice were to him of no farther 
importance than to warn him to hold over, and to take away 
an excuse he might otherwise have had from payment to his 
principal. It was his duty, as the law then stood, not to 
pay over, but to pay back to the party from whom he had col-
lected without legal authority, when warned that this party 
should look to him for reimbursement, and not to his princi-
pal. But the law never implies a promise to pay, unless duty 
creates the obligation to pay; and more especially it never 
implies a promise to do an act contrary to duty or contrary to 
law. Now, under the statute of 1839, if the collector receives 
money, though for duties not due, it is nevertheless made his 
duty to pay it into the Treasury, to be repaid there, if the 
party claiming is found to be entitled to it. And the question 
here is, will the law imply a promise from the collector to do 
that which is contrary to his official duty, contrary to the com-
mand of a positive statute ? If it will not, then the action of 
assumpsit for money had and received will not lie in this case.

Moreover, the law will never imply a promise where it 
would be unjust to the party to whom it would be imputed, 

^°. equity so to imply it. Suppose the collector 
should not, as directed by law, pay the money into the Treas- 
UU, the United States might undoubtedly maintain an action 
against him for money had and received to their use. Because 
1 ^is d-uty to do so, the law would imply a promise to 
pay it. Can the law at the same time imply a promise to pay 
\ e ^w^ere or to another, and thus burden the collector with 

■ e double obligation of paying to the government, and also 
0 °^e claiming in adversary interest? If suits were institu- 
e against him by both parties, and were standing for trial at 

e same time, would both be entitled to a recovery, and 
Ou he law imply promises to both, promises to pay double
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the amount received ? We think not; and as the law in posi-
tive terms directs payment to .be made into the Treasury, there 
can be no judicial implication contrary to law, nor that the 
collector will pay to another what the law directs him to pay 
to the United States; and no judicial implication which would 
require him to be guilty of an act of official misconduct, or a 
breach of his duty to the public. If the law implies a promise 
to pay back to the party, then it must be the duty of the col-
lector to do so as soon as it is demanded. If the money may 
be recovered of him by suit, then he would be justified in pay-
ing without suit, yet if he does so pay, he not only violates a 
duty imposed by law, but may be compelled to pay over again 
to the government, as for so much money had and received to 
its use. We think the law can never imply a promise which 
*2521 mus^ be unjusf and oppressive in its results to the party,

-I or contrary to his duty as *a public officer; and there 
being no implied promise, therefore in this case the action for 
money had and received cannot be maintained. It is perfectly 
clear to the court that, under the act of 1839, the United 
States have, by express law, a right to demand the money from 
the collector, and to recover it in an action for money had and 
received, even if that officer had paid it over to the person 
from whom he had received it; and we say with confidence 
that in the multitude of cases that have been decided in rela-
tion to that action, there is not one in which it has been held 
that money could be recovered from a defendant when his 
voluntary payment of it would leave him still liable to an 
action for the same money by another.

We deem it unnecessary to examine farther the grounds 
stated in the second and third heads of inquiry, as forming 
the foundation of the action for money had and received; or 
to bring to a particular comparison with those grounds the law 
and the facts of this case, as presented upon the record. The 
illustrations given under the first head embrace all that is 
important under the remaining divisions, with respect to the 
nature of the demand and the position of the parties. Those 
illustrations establish, in the view of the court, that, so far is 
the defendant from being obliged, by the ties of natural equity 
and justice, to refund to the plaintiff the money received tor 
duties, that, on the contrary, under that notice of the law 
which all must be presumed to possess, the payment must be 
understood as having been made with knowledge of the parties 
that the right of retaining or of refunding the money did not 
exist in the defendant; that the money by law must pass trom 
him immediately upon its receipt; that payment to him was 
in legal effect payment into the Treasury; that notice to him 
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was, under such circumstances, of no effect to bind him to 
refund; that as the collector, since the statute, had power 
neither to retain or refund, there could, as between him and 
the plaintiff, arise no privity nor implication, on which to found 
the promise raised by the law, only where an obligation to 
undertake or promise exists; and that, therefore, the action 
for money had and received could not, in this case, be main-
tained, but was barred by the act of Congress of 1839.

Mr. Justice STORY.
I regret exceedingly being compelled by a sense of duty to 

express openly my dissent from the opinion of the majority of 
the court in this case. On ordinary occasions my habit is to 
submit in silence to the judgment of the court where I happen 
to entertain an opinion different from that of my brethren. 
But the present case involves, in my judgment, doctrines and 
consequences which, with the utmost deference and respect 
tor those who think otherwise, I cannot but deem most deeply 
affecting the rights of all our citizens, and calculated to super-
sede the great guards of those rights intended to be secured 
by the Constitution through the instrumentality of the 
*judicial power, state or national. The question, L 
stripped of all formalities, is neither more nor less than this: 
Whether Congress have a right to take from the citizens all 
right of action in any court to recover back money claimed 
illegally, and extorted by compulsion, by its officers under 
color of law, but without any legal authority, and thus to 
deny them all remedy for an admitted wrong, and to clothe 
the Secretary of the Treasury with the sole and exclusive 
authority to withhold or restore that money according to his 
own notions of justice or right? If Congress may do so in 
the present case, in the exercise of its power to levy and col-
lect taxes and duties, and thus take away from all courts, state 
and national, all right to interpret the laws for levying and 
collecting taxes and duties, and to confide such interpretation 
to one of its own executive functionaries, whose judgment is 
to be at once summary and final, then I must say, that it seems 
o me to be not what I had hitherto supposed it to be: a gov-

ernment where, the three great departments, legislative, execu- 
ive, and judicial, had independent duties to perform each in 

1 J5 °wn sphere; but the judicial power, designed by the Con- 
s i ution to be the final and appellate jurisdiction to interpret 
our aws, is superseded in its most vital and important func- 
10n?’ know of no power, indeed, of which a free people 

oug to be more jealous, than of that of levying taxes and
11 íes; and yet if it is to rest with a mere executive func-
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tionary of the government absolutely and finally to decide 
what taxes and duties are leviable under a particular act, 
without any power of appeal to any judicial tribunal, it seems 
to me that we have no security whatsoever for the rights of 
the citizens. And if Congress possess a constitutional author-
ity to vest such summary and final power of interpretation in 
an executive functionary, I know no other subject within the 
reach of legislation which may not be exclusively confided in 
the same way to an executive functionary; nay, to the execu-
tive himself. Can it be true that the American people ever 
contemplated such a state of things as justifiable or practicable 
under our Constitution ? I cannot bring my mind to believe 
it; and, therefore, I repeat it, with the most sincere respect 
for my brethren, who entertain a different opinion, I deny the 
constitutional authority of Congress to delegate such functions 
to any executive officer, or to take away all right of action for 
an admitted wrong and illegal exercise of power in the levy 
of money from the injured citizens. I am further of opinion, 
as I shall endeavor presently to show, that Congress never had 
contemplated passing any such act, and that the act of the 3d 
of March, 183’9, ch. 82, § 2, neither requires nor in my humble 
judgment justifies such an interpretation.

What is the real question presented, upon the division of 
opinion in the Circuit Court, for the consideration of this 
court ? It is not whether an action to recover back the money 

illegally claimed and paid to the collector for duties, in 
order to obtain possession of the *goods by the owner 

under a protest they were not legally due, would lie in the 
Circuit Court, for no such question arises on the record, and 
it is incontrovertible and uncontroverted, that if any such 
action would lie, it would lie in the national courts as well as 
in the state courts. It is not whether Congress may limit, 
restrain, modify, or even take away the right to sue in the 
national courts, in cases like the present, or, indeed, in any 
other class of cases not constitutionally provided for, but it is 
simply whether the act of Congress of the 3d of March, 183 , 
ch. 82, § 2, is a bar to such an action in any court, state or 
national. If it is a good bar in one court, it is good in all 
courts under the provisions of that act. If Congress ave a 
right to sav, and have said, under the provisions o± that act, 
that no officers of the customs shall be liable to any action or 
money extorted by him under color of his office Wltho 
authority and against law, then these provisions are equal y 
applicable to all courts, and furnish the rule of decision for a . 
And Congress have an equal right to apply a like provi 
all other acts of all other officers done under color of office, 
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and the trial by jury may, in suits at common law, be com-
pletely taken away in all such cases, and the right of final 
decision be exclusively vested in the executive, or in any other 
public functionary, at the pleasure of Congress.

Now, how stands the common law on this very subject? 
It is that an action for money had and received lies in all cases 
to recover back money which a person pays to another in 
order to obtain possession of his goods from the latter, who 
withholds them from him upon an illegal demand, or claim, 
colore officii, and thus wrongfully receives and withholds the 
money. Such a payment is in no just sense treated in law as 
a voluntary payment, but it is treated as a payment made by 
compulsion, and extorted by the necessities of the party who 
pays it. Such is the doctrine of the common law as held 
in England, with a firm and steady hand, against all the claims 
of prerogative, and it is maintained in our day as the unde-
niable right of every Englishman, against the unjust and 
illegal exactions of officers of the crown. Mr. Justice Bayley 
laid down the general principle with great exactness in Shaw 
y. Woodcock, 7 Barn. & C., 73, 84, and said: “If a party has 
in his possession goods or other property belonging to another, 
and refuses to deliver such property to that other unless the 
latter pays him a sum of money which he has no right to 
receive, and the latter, in order to obtain possession of his 
property, pays that sum, the money so paid is a payment made 
by compulsion, and may be recovered back.” In Irving v. 
Wilson, 4 T. R., 485, the doctrine was applied to the very case 
of the acts of an officer of the excise or customs. Upon that 
occasion Lord Kenyon emphatically said: “ The revenue laws 
ought not to be made the means of oppressing the subject. If 
goods liable to a forfeiture be forfeited, the officer is to seize 

em for the king, but he is not permitted to abuse the
duties of his station, *and to make it a mode of extor- L 
10n’ There are many other authorities leading to the same 

*8 unnecessary to cite them, since the very point 
a an action for money had and received lies against a 

co ec or of the customs to recover back money demanded 
y and paid to him, colore officii, upon goods imported, for 

les not legally due thereon, has been, upon the most 
emn deliberation, held by this court in the cases of Elliott 

v. Swartwout, 10 Pet., 137, and Bend v. Hoyt, 13 Id., 263, 267. 
n 18 an en^lre mistake of the true meaning of the rule of 
that is sometimes suggested in argument,
founded a° 10n assumpsit for money had and received is 
deffinda^^011 ^J^ptary, express, or implied promise, of the 

’ or that it requires privity between the parties ex
287



255 SUPREME COURT.

Cary v. Curtis.

contractu to support it. The rule of the common law has 
a much broader and deeper foundation. Wherever the law 
pronounces that a party is under a legal liability or duty 
to pay over money belonging to another, which he has no 
lawful right to exact or retain from him, there it forces the 
promise upon him in invitum to pay over the money to the 
party entitled to it. It is a result of the potency of the law, 
and is in no shape dependent upon the will or consent or 
voluntary promise of the wrongful possessor. The promise is 
only the form in which the law announces its own judgment 
upon the matter of right and duty and remedy; and under 
such circumstances any argument founded upon the form 
of the action, that it must arise under or in virtue of some 
contract, is disregarded, upon the maxim qui hoeret in litera, 
hoeret in cortice. Hence, it is a doctrine of the common law, 
(as far as my researches extend,) absolutely universal, that if 
a man, by fraud, or wrong, or illegality, obtains, or exacts, or 
retains money justly belonging to another, with notice that 
the latter contests the right of the former to receive, or exact, 
or retain it, an action for money had and received lies to 
recover it back; and it is no answer for the wrongdoer to say 
that he has paid it over to his superior; for although as 
between the wrongdoer and his superior, the maxim may well 
apply, respondeat superior, yet the injured party is not bound 
to seek redress in that direction; and a fortiori, &c., he is not 
so bound, where, as in the case of the government, the 
superior is not suable. That would be a mere mockery of 
justice. And this is the very doctrine affirmed in its full 
extent by this court in the cases of Elliott v. Swartwout, 10 
Pet., 137, and Bend v. Hoyt, 13 Id., 263, 267.

An action for money had and received being then the 
known and appropriate remedy of the common law, applied to 
cases of this sort, to protect the subject from illegal taxation, 
and duties levied by public officers, what ground is there to 
suppose that Congress could intend to take away so important 
and valuable a remedy, and leave our citizens utterly with-
out any adequate protection? It is said, that circuitously 

an°fher remedy may be found. The answer is, that if 
¿obj *0ongress have taken away the direct remedy, the 

circuitous remedy must be equally barred. But in point of 
fact no other judicial remedy does exist or can be applied. 
If the collector is not responsible to pay back the money, 
nobody is. The government itself is not suable at all; and 
certainly there is no pretence to say that the Secretary of the 
Treasury is suable therefor. Where then is the remedy which 
is supposed to exist? It is an appeal to the Secretary of 

288



JANUARY TERM, 1845. 256

Cary v. Curtis.

the Treasury for a return of the money, if in his opinion 
it ought to be returned, and not otherwise. No court, no 
jury, nay, not even the ordinary rules of evidence, are to pass 
between that officer and the injured claimant, to try his rights 
or to secure him adequate redress. Assuming that the Secre-
tary of the Treasury will always be disposed to do what he 
deems to be right in the exercise of his discretion, and that he 
possesses all the qualifications requisite to perform this duty, 
among the other complicated duties of his office—a presump-
tion which I am in no manner disposed to question—still it 
removes not a single objection. It is, after all, a substitution 
of executive authority and discretion for judicial remedies. 
Nor should it be disguised, that upon so complicated a subject 
as the nature and character of articles made subject to duties, 
grave controversies must always exist (as they have always 
hitherto existed) as to the category within which particular 
fabrics and articles are to be classed. The line of discrimina-
tion between fabrics and articles approaching near to each 
other in quality, or component materials, or commercial 
denominations, is often very nice and difficult, and sometimes 
exceedingly obscure. It is the very case, therefore, which is 
fit for judicial inquiry and decision, and falls within the reach 
of that branch of the judicial power given by the Consti-
tution, where it is declared “ that the judicial power shall 
extend to all cases in law and equity arising under this Con-
stitution, the laws of the United States, and treaties, &c.” If 
then the judicial power is to extend to all cases arising under 
the laws of the United States, upon what ground are we to 
say that cases of this sort, which are eminently “ cases arising 
under the laws,” and of a judicial nature, are to be excluded 
from judicial cognisance, and lodged with an executive func-
tionary ?

Besides, we all know that, in all revenue cases, it is the 
constant, practice of the Secretary of the Treasury to give 
written instructions to the various collectors of the customs 
as to what duties are to be collected under particular revenue 
laws, and what, in his judgment, is the proper interpretation 
of those laws. I will venture to assert that, in nineteen cases 
out of twenty of doubtful interpretation of any such laws, the 
collector never acts without the express instructions of the 

ecretary of the Treasury. So that in most, if not in all cases 
w eie a controversy arises, the Secretary of the Treasury has 
a leady pronounced his own judgment. Of what use then, 
Practically speaking, is the appeal to him, since he has already 
given his decision ? Further, it is well known, and the
una s of this court as well as those of the other
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courts of the United States establish in the fullest manner, 
that the interpretations so given by the Secretary of the 
Treasury have, in many instances, differed widely from those 
of the courts. The Constitution looks to the courts as the 
final interpreters of the laws. Yet the opinion maintained by 
my brethren does, in effect, vest such interpretation exclusively 
in that officer.

These considerations have led me to the conclusion that it 
never could be the intention of Congress to pass any statute, 
by which the courts of the United States, as well as the state 
courts, should be excluded from all judicial power in the inter-
pretation of the revenue laws, and that it should be exclu-
sively confided to an executive functionary finally to interpret 
and execute them—a power which must press severely upon 
the citizens, however discreetly exercised, and which deeply 
involves their constitutional rights, privileges, and liberties. 
The same considerations force me, in all cases of doubtful or 
ambiguous language admitting of different interpretations, to 
cling to that which should least trench upon those rights, 
privileges, and liberties, and d fortiori to adopt that which 
would be in general harmony with our whole system of 
government.

And this leads me to say that, after the most careful exami-
nation of the 2d section of the act of 1839, ch. 82, I have not 
been able to find any ground to presume that Congress ever 
contemplated any thing contained in that section to be a bar 
to the present action. I look upon that section as framed for 
a very different object, an object founded in sound policy and 
to secure the public interest. It was to prevent officers of the 
customs from retaining (as the habit of some had been) large 
sums of money in their hands received for duties, upon the 
pretence that they had been paid under protest, and thus to 
secure in the hands of the officers a sufficient indemnity for 
all present as well as future liabilities to the persons who had 
paid them. By this means large sums of money were with-
held from the government, and there was imminent danger 
that severe losses might thus be sustained from the defalca-
tion of those officers, and the public revenue might be thus 
appropriated to the personal business or speculating concerns 
of the officers. If actions should be brought and judgment 
obtained against such officers for the repayment of any o 
such duties, it was plain that the government would be bound 
to indemnify them, especially if they had acted under ins rue 
tions from the Treasury Department. On the other hand,, the 
government, being in possession of the money, wou 
in the mean time as a deposit to await events, and to re
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the same if in the due administration of the law it was ad-
judged that it ought to be refunded. Such, in my judgment, 
was the object and the sole object of the section, and it seems 
to me in this view to be founded in a wise protective policy.

*With this exposition in our view, let us examine the 
language of the section. It is as follows: “ That from L 
and after the passage of this act, all money paid to any col-
lector of the customs or to any person acting as such, for 
unascertained duties or for duties paid under protest against 
the rate or amount of duties charged, shall be placed to the 
credit of the treasurer of the United States, kept and dis-
posed of as all other money paid for duties is required by law 
or by regulation of the Treasury Department to be placed to 
the credit of said treasurer, kept and disposed of; and shall 
not be held by the said collector or person acting as such to 
await any ascertainment of duty, or the result of any litiga-
tion in relation to the rate or amount of duty legally charge-
able and collectible in any case where money is so paid.” 
Now, pausing here, it seems to me that the clause is plainly 
and merely directory to the collector or person acting as such, 
pointing out his duty and requiring him to pass the money so 
paid to the credit of the government as soon as it is received. 
Nothing is here said as to the rights of third persons, who pay 
the money for duties; no declaration is made that the collec-
tor shall not be liable to any action for such duties, if not 
legally demandable or payable, or that the collector or such 
other person shall not be liable to refund the same. And yet, 
if such had been the intention of Congress, it seems to me 
incredible that a provision to this effect should not have been 
found in the act. But further; not only is there a total 
absence of any such provision, but there is positive evidence 
that Congress contemplated that there would be suits brought 
against the collectors and other persons for the repayment of 
such duties, and, accordingly, as we see, the money is not 
to be retained by them “ to await any ascertainment of duties 
or the result of any litigation.” The language is not limited to 
the result of past or pending litigation, but it equally applies 
to future litigation; in short, any litigation, without any lim-
itation as to time, and indeed to be co-extensive with the per-
manent prospective operation of the act. If then, there is in 
his clause no positive or implied bar to any action provided 
or, and if the clause is perfectly satisfied by deeming it to be 

what it professes on its face to be, a regulation addressed to
e collectors and other persons collecting duties, and direc- 

oiy to them, let us see if the subsequent clause, which con- 
ams the residue of the section, either enlarges, or qualifies, or
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repels the inferences drawn from the preceding clause. TRis 
clause is, “ But whenever it shall be shown to the satisfaction 
of the Secretary of the Treasury, that, in any case of unas-
certained duty or duties paid under protest, more money has 
been paid to the collector or other person acting as such, than 
the law requires should have been paid, it shall be his duty to 
draw his warrant upon the treasurer in favor of the person or 
persons entitled to the over-payment, directing the said treas-
urer to refund the same out of any money in the Treasury 
*9^01 n°t otherwise appropriated.”

J *This is the whole of the clause, and, unless I am 
greatly deceived in its purport and effect, not one word is to 
be found therein which bars the party who has paid the money 
from his right of action against the collector or other persons 
acting as such to recover back the money illegally claimed, or 
which compels such party to make his application or appeal 
solely to the Secretary of the Treasury for redress, or gives to 
the latter exclusive power, jurisdiction, and final arbitrament 
in the premises. The true object of this clause seems to be 
precisely what its language imports, to give the Secretary of 
the Treasury a power which he did not previously possess, to 
draw from the Treasury money which had been overpaid for 
duties when he was satisfied of such over-payment, upon the 
application of the party interested. It was not to be compul-
sive on the party, that he should so apply, but he had an 
option to apply to the Secretary, to save the delay and expense 
of a protracted litigation, if the Secretary should grant him 
the desired relief. It would also diminish the necessity of 
applications to Congress for the repayment of money which 
had been illegally paid for duties, by enabling the Secretary 
to draw his warrant upon the Treasury for the amount; which 
relief, when the money had been paid into the Treasury, could 
not before be obtained except by means of an act of Con-
gress. It was, therefore, an auxiliary provision to the gen-
eral rights of action secured to the party by the common 
law, and not in extinguishment or suspension of it. Whether 
the clause clothed the Secretary also with authority to draw a 
warrant in favor of the party, if he recovered back the money 
in a suit at law against the collector, is a matter which might, 
upon the strict words of the clause, admit of some doubt, 
since the case provided for is only where the over-payment 
shall be shown to the satisfaction of the secretary, and not 
where it is a result of a judgment at law. But a liberal con-
struction might embrace such a case also, as within the intent, 
if not strictly within the words. But be this as it may, it is 
manifest to my mind, with all deference to the judgment o
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others, that the affirmative power thus given by this clause to 
the Secretary, cannot be construed to exclude the right of the 
party to his remedy at the common law without a violation of 
the known rules of interpretation, by adding important and 
material language which the legislature has not used, and 
incorporating provisions which neither the words nor the pro-
fesses objects of the section require.

No^ am I able to perceive any grounds upon which a differ-
ent interpretation can be maintained, unless it be, that it 
would be a hardship upon the collector to require him to pay 
money over to the government which he might be compelled 
again to pay to the party from whom he had illegally demanded 
it. One answer to this suggestion is, that he cannot complain, 
because it is his own choice to hold an office to which such a 
duty or responsibility is attached, and if he elects to 
hold it, he ought to take it cum onere. * Another and *- 
conclusive answer is, that he has a perfect right of indemnity 
from the government; nor can it be doubted that the govern-
ment will always indemnify all its officers for acts done by its 
orders and demands made under its authority. On the other 
hand, an extreme hardship would be thrown upon the injured 
party, whose money is taken from him against his will by color 
of office, and against his right, if his common law remedy is 
swept away; forthen he can have no means of redress, and 
no indemnity, since he has resisted the demands of the govern-
ment and asserts an adversary interest.

Noris .it any ground of excuse, (as has been already sug-
gested,) in case of money paid by compulsion, that the officer 
has paid over the money to his principal; and in this respect 
it differs from the case of a voluntary payment. This dis-
tinction was taken and acted upon in the case of Snowden 
v. Davis, 1 Taunt., 358, where money had been paid to a bailiff 
under a threat of a distress by an excess of authority, and the 
money had been paid over by him to the sheriff, and by the 
latter into the exchequer. And the same doctrine was fully 
recognised and confirmed by this court upon the most solemn 
consideration in Elliott v. Swartwout, 10 Pet., 137, after a full 
review of all the leading authorities.
. yh°le my opinion is, that the question propounded

Court upon the division of opinion of the judges 
m hat court, ought to be answered in the negative, that the 
^ section of the act of 3d of March, 1839, ch. 82, was no bar 
to the action.

Mr. Justice McLEAN.
This suit was brought to recover from the defendant, col-
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lector of the customs, an excess of duties exacted by him of 
the plaintiffs against law. And on the trial in the Circuit 
Court the judges were divided on the question, “ whether the 
act of the 3d of March, 1839, was a bar to the action.” This 
point has been certified to this court.

The 2d section of the above act provides, “ that from and 
after the passage of this act, all money paid to any collector of 
the customs, or to any person acting as such, for unascertained 
duties, or for duties paid under protest against the rate or 
amount of duties charged, shall be placed to the credit of the 
treasurer of the United States, kept and disposed of as all 
other money paid for duties is required by law or by regula-
tion of the Treasury Department to be placed to the credit of 
the said treasurer, kept and disposed of; and shall not be held 
by the said collector, or person acting as such, to await any 
ascertainment of duties or the result of any litigation in rela-
tion to the rate or amount of duty legally chargeable and col-
lectible in any case where money is so paid; but whenever it 
shall be shown to the satisfaction of the Secretary of the

-| Treasury, that, in any case of unascertained duties or 
duties paid under protest, more *money has been paid 

to the collector or person acting as such than the law requires 
should have been paid, it shall be his duty to draw his warrant 
upon the treasurer in favor of the person or persons entitled 
to the over-payment, directing the said treasurer to refund the 
same out of any money in the Treasury not otherwise appro-
priated.”

In the case of Elliott v. Swartwout, 10 Pet., 137, and in Bend 
v. Hoyt, 13 Id., 263, this court held, that illegal duties exacted 
by the collector were recoverable from him, where paid under 
protest, by the importer, in an action of assumpsit. This doc-
trine is not questioned in this country or in England. Has 
the 2d section of the act above cited changed the law in this 
respect? A majority of the judges have decided in the. affirm-
ative, and that that act constitutes a bar to an action in such 
a case. I dissent from the opinion of the court.

The above section, in my judgment, so far from taking away 
the legal remedy, expressly recognises it. The, collector is 
required, “from and after the passage of the act, to pay over 
to the treasurer the moneys in his hands, and not “to.await 
any ascertainment of duties, or the result of any litigation in 
relation to the rate or amount of duty legally chargeable, &c. 
Now, if Congress intended by this section to withdraw this 
subject from the courts, and vest the exclusive right to decide 
the matter in the Secretary of the Treasury, could they have 
used this language? The law was not to operate upon the
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past, but upon the future acts of the collector. And I ask in 
sober earnestness, whether the collector could be required to 
pay over money, “and not await the result of a litigation,” as 
“ to the amount of duties legally chargeable,” if the intention 
was to prohibit such litigation. I use the words of the sec-
tion ; and the words of the section alone, as I think, are con-
clusive as to the intention of Congress. The collector must 
pay over the money, and not retain it until the termination of 
a suit. Does this take away the right to bring a suit? Such 
an inference, it seems to me, would be as exceptionable in 
logic as in law.

From the proceedings of this court we know that collectors 
of the customs after their removal from office or the expira-
tion of their term, and sometimes while in office, under the 
pretext of indemnifying themselves against suits for the exac-
tion of illegal duties, were in the practice of withholding from 
the Treasury large sums of money. And it was to remedy 
this evil, that the above law was passed. As to the remission 
of duties illegally charged, it vested in the secretary no new 
powers; but it authorizes him, where the excess of duty has 
been paid into the Treasury, to draw it out by a warrant, and 
pay it over to the person entitled to receive it. By the 21st 
section of the Duty Act of 1799, (1 Story, 592,) the collectors 
“were required, at all times, to pay to the order of the proper 
officer the whole of the moneys which they may respectively 
receive, &c., and shall once in three months, or oftener, 
if required, transmit their accounts,” *&c. Now, it is 
known from public documents and from cases before this 
court, that the Secretary of the Treasury has, for a long time 
before the act of 1839, required the collector of New York to 
pay over moneys received by him, weekly or at short inter-
vals. And can it be pretended that the act of 1799, under 
the instructions of the Secretary of the Treasury, was not as 
binding upon collectors as the act of 1839? In a legal point 
of view the liability of a collector was the same for illegal 
duties received by him, whether paid into the Treasury under 
the one law or the other.

It is said that the law cannot raise a promise to pay by an 
officer, where it requires him to pay the same money into the 
J leasury. The action is founded on the illegality of the 
ransaction. None other than legal duties are payable to the 

government; and where an officer by his own volition, or act-
ing under the instructions of his superior, demands a higher 

ii J han the law authorizes, he is guilty of a wrong which 
is instructions cannot justify. And having done this, can it 
e con ended, that by paying over moneys so obtained he can 
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escape the legal consequence of his unlawful act ? Where one 
person obtains money illegally from another, is he not bound 
in conscience to return it? And may not an action of assump-
sit be sustained for the recovery of the money? In such an 
action the question is, whether the defendant has received 
money which he is bound in good conscience to pay to the 
plaintiff. Now, if the defendant, as collector, exacted a higher 
duty of the plaintiffs than the law authorized, is he not bound 
in conscience to return the excess? But it is said that he has 
paid it over to the Treasury of the United States, in pursu-
ance of the act of 1839, and that this is a bar to the action. 
Why has not this bar been set up under the act of 1799? By 
that act the collector, when ordered by the Secretary of the 
Treasury, was as much bound to pay over the money in his 
hands into the Treasury as under the act of 1839. And yet 
for forty-four years such a defence has not been thought of. It 
has never been supposed that the payment of the money into 
the Treasury exonerated the collector. He has violated 
the law, and he is answerable for that violation. . This 
must be the case, unless, in the language of this court in the 
case of Elliott v. Swartwout above cited, “ the broad proposi-
tion can be maintained, that no action will lie against a col-
lector to recover back an excess of duties paid him, but that 
recourse must be had to the government for redress. Such a 
principle,” the court say, “ would be carrying an exemption 
to a public officer beyond any protection sanctioned by any 
principles of law or sound public policy.”

In Townson v. Wilson et al., 1 Campb., 396, Lord Ellen- 
borough says, “If any person gets money into, his hands ille-
gally, he cannot discharge himself by paying it over to 
another.” The same doctrine is held in Sadler v. Evans, 4 
*9™-i Burr., 1986. And this court in the above case of Elliott

J v. Swartwout say, “ It may be assumed as the *settled 
doctrine of the law, that where money is illegally demanded 
and received by an agent, he cannot exonerate himself from 
responsibility by paying it over to his principal, if he has had 
notice not to pay it over. A notice not to pay over the money 
to the principal, it is contended, presupposes a right in the 
agent to retain it. No such inference could arise under the 
act of 1799, nor can it be made under the present law. Ine 
notice should induce the collector to reconsider his act, and it 
found to have been against law to correct it. But it is sai , 
he may have acted under the orders of the Secretaiy of e 
Treasury. Suppose he did, would that justify or excuse an 
illegal act? I will answer this in the language of tins court 
in the case last cited: “ Any instructions from the Treasury 
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Department could, not change the law or affect the rights of 
the plaintiff. He, the collector, was not bound to take and 
adopt that instruction. He was at liberty to judge for him-
self, and act accordingly.” And in Tracy n . Swartwout, 10 
Pet., 99, this court say, “ that the personal inconvenience of 
the collector is not to be considered.” When acting under 
instructions the government is bound to indemnify him. In 
my judgment the act of 1839 interposes no bar to this action.

But there is another aspect in which this case must be con-
sidered. Feeling, as I do, an unfeigned respect for the opinion 
of the judges who differ from me, yet I cannot, without con-
cern, look at the consequences of the principle established in 
this case. The right of a citizen to resort to the judicial tri-
bunals of the country, federal or state, for redress for an injury 
done by a public officer, is taken away by the construction of 
an act of Congress, which, in my judgment, bears no such con-
struction. But I will take higher ground, and say, that Con-
gress have no constitutional power to pass such an act as the 
statute of 1839 is construed to be by this decision.

By the 2d section of the 3d article of the Constitution of 
the United States, the judicial power extends to all cases in 
law and equity arising under the Constitution and laws of the 
union. And by the 7th section of the amendments to the 
Constitution it is provided, that “ in suits at common law, 
where the value in controversy shall exceed twenty dollars, 
the right of trial by jury shall be preserved.”

The act of 1839, in my judgment, does not conflict with 
either of the above constitutional provisions. But if it take 
away the right of the citizen to sue in a court of law for the 
injury complained of, as construed by my brethren, then it is 
in direct conflict with both of the above provisions.

■ In a matter of private right it takes from the judiciary the 
power of construing the law, and vests it in the Secretary 
of the Treasury; the executive officer under whose sanction 
^¿B^hction. ^ie wrong complained of was done.

^nd in the second place it takes from the citizen 
he right of trial by jury, which is expressly given to him by 

the Constitution.
I again repeat that Congress have not done this, nor did 

they intend to do it by the act of 1839. But the act is so 
construed by the decision just pronounced. Under this view, 

eel myself bound to consider the principle established by 
e court, and to speak of its consequences.

at the act, as construed, is in direct conflict with the 
R«fVe ?rOV^ons. Constitution, is so palpable that it . 

ms o me no illustration could make it clearer.
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The right to construe the laws in all matters of controversy, 
is of the very essence of judicial power. Executive officers 
who are required to act under the laws, of necessity, must 
give a construction to them. But their construction is not 
final. When it operates injuriously to the citizen, he may, by 
any and every possible means through which it may be brought 
before the courts, have the construction of the law submitted 
to them, and their decision is final.

But the court say, that the plaintiffs in this case cannot seek 
redress for the injury complained of, by an action at law, but, 
under the act of 1839, are referred to the Secretary of the 
Treasury; an executive officer, who has prejudged the case, 
who can exercise neither the forms nor the functions of a judi-
cial officer; who acts summarily, without a jury, and from 
whose judgment there is no appeal. The case turns upon 
facts; facts properly triable by a jury. The question is, 
whether the articles on which the duties have been assessed, 
are such articles as under the law are liable to be thus taxed. 
This is a question most fit to be answered by a jury of mer-
chants, under the instructions of a court of law. The plaintiffs 
allege that the duty was not authorized by law, but to obtain 
possession of their goods, they were compelled to pay it, pro-
testing against the right of the government. And they brought 
an action at law to recover from the collector the excess of 
duty paid. This course had been sanctioned by previous 
decisions. It was, in fact, the only effectual course they could 
take to obtain possession of their goods. A tender of the 
legal duty, and a replevin, if it would lie, involved the neces-
sity of security for the return of the goods which, if in the 
power of the importers, might not have been convenient to 
them. But a replevin is expressly prohibited in such a case 
by the act of 2d March, 1833.

The question arises on the facts stated. Illegal duties were 
demanded by the collector and paid to him by the.plaintiffs, 
before they could obtain their goods; and the question is, has 
their remedy at law been cut off by the statute of 1839 ? Ibis 
is a taxing power; the most delicate power that is . exercised 
by the government. It reaches the concerns of the citizen, and 
takes from him a part of his property for purposes of revenue. 
The tax should be judicious, and the mode of collecting it 

should be specially guarded. Care *should be. taken 
not to infringe private right in making this public exac-

tion. But, especially, where, in this respect, a wrong has 
been done to the citizen, the courts should be open to him. 
His remedy should be without obstruction. But my brethren 
say that the act of 1839 takes away from t) e plaintiff all 
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remedy except an appeal to the Secretary. The state courts 
as well as the federal are closed against the injured party.

The able men who laid the foundation of this government 
saw that, to secure the great objects they had in view, the 
executive, legislative and judicial powers, must occupy dis-
tinct and independent spheres of action. That the union of 
these in one individual or body of men constitutes a despot-
ism. And every approximation to this union partakes of this 
character.

What though no positive injustice be done to the plaintiffs 
in this case; is that any reason why the great principle involved 
in it should be yielded ? What is this principle ? It is noth-
ing less than this: that throughout the whole course of execu-
tive action, summary, diversified, and multiform as it is, for 
wrongs done the citizen, all legal redress may be withdrawn 
from him; and he may be turned over as a petitioner to the 
power that did the wrong. If this may be done in the case 
under consideration, it may, on the same principle, be done in 
every similar case.

A seizure of a vessel and cargo may be made by an officer 
under a supposed breach of the revenue law, and the question 
of forfeiture may be referred to the Secretary of the Treasury. 
Private property may be taken for public purposes, and the 
owner may be limited to the remedy, if remedy it may be 
called, of petitioning some executive officer for remuneration. 
Militfjy violence may be perpetrated on the person of a citizen 
or on his property, and his relief may be made to depend on 
the will of the commander-in-chief. In short, in every line of 
the executive power, wrongs may be done and legal redress 
may be denied.

The cases put may seem to be extreme ones, and therefore 
uot likely to happen. But do they not test the principle ? I 
think they do. If Congress may deprive these plaintiffs of 
neir remedy by action at law, they may do the same thing in 
he cases specified. . Indeed it would be difficult to prescribe 

any unit to legislative action on this subject. It can, at least, 
e extended through all the ramifications of executive power.

o say that this will never be done, and that the consequen-
ces spoken of can never happen, is no answer to the argument.

, e consequences lie within the exercise of the principle ? 
th d°’ m consecluences must follow a general exercise of 
thh^0^!' T danger is in sanctioning the principle. At 
v P01r< 1 meet the principle and combat it. I object to it 
because it is dangerous and may be ruinous. It takes from 
CnnSJT hls rights—rights secured to him by the r#«™ 

nstitution; the trial by jury, in a court of *law. 266
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This is done by the act of 1839, if it be what it is now con-
strued to be. In this aspect, then, I say, the act is unconsti-
tutional and void. It not only strikes down the rights of the 
citizen, but it inflicts a blow on the judicial power of the 
country. It unites, in the same department, the executive and 
judicial power. And on a subject the most delicate and inter-
esting ; and one which, of all others, may most easily be con-
verted into an engine of oppression.

In this government, balances and checks have been carefully 
adjusted, with a view to secure public and private rights; and 
any departure from this organization endangers all. We have 
less to apprehend from a bold and open usurpation by one 
department of the government, of powers which belong to 
another, than by a more gradual and insidious course. In my 
judgment, no principle can be more dangerous than the one 
mentioned in this case. It covers from legal responsibility 
executive officers. In the performance of their ministerial 
duties, how’ever they may disregard and trample upon the 
rights of the citizen, he can claim no indemnity by an action 
at law. This doctrine has no standing in England. No min-
isterial officer in that country is sheltered from legal responsi-
bility. Shall we in this country be less jealous of private 
rights and of the exercise of power? Is it not our boast that 
the law is paramount, and that all are subject to it, from the 
highest officer of the country to its humblest citizen ? But 
can this be the case if any or every executive officer is clothed 
with the immunities of the sovereignty ? If he cannot be sued, 
what may he not do with impunity ? I am sure that my 
brethren are as sincere as I am, in their convictions of what the 
law is, in this case ; and I have only to regret, that their views 
do not coincide with those I have stated.
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Robert  White , Plainti ff  in  error , v . Will iam  S. 
•Nichol ls , Will iam  Robins on , Otho  M. Linthi cum , 
Edward  M. Linthi cum , Raphae l  Semmes , Paul  Ste -
vens , and  Charles  C. Fulton , Defendants  in  error .

Robert  White , Plaintif f  in  error , v . Henry  Addison , 
Defendant  in  error .

In an action for a libel it is not indispensable to use the word “ maliciously” 
in the declaration. It is sufficient if words of equivalent power or import 
are used.1

Every publication, either by writing, printing, or pictures, which charges upon, 
or imputes to, any person that which renders him liable to punishment, or 
which is calculated to make him infamous, or odious, or ridiculous, is prima 
facie a libel, and implies malice in the author and publisher towards the 
person concerning whom such publication is made.2

Proof of malice cannot, in these cases, be required of the party com- 
plaining, *beyond the proof of the publication itself; justification, 1 '
excuse, or extenuation, if either can be shown, must proceed from the de-
fendant.8

Hn King v. Root, 4 Wend. (N. Y.), 
113,136; s. c. 21 Am. Dec., 102, Chan-
cellor Walworth said: “In ordinary 
cases of slander or libel, it is not neces-
sary to allege in the declaration that 
the words were spoken, or the charge 
published, maliciously. It is sufficient 
to aver that it was falsely and inju-
riously done.” Bromage v. Prosser, 
9Dowl. & Ry., 296, 303; s. c. 4 Barn. 
& C., 247; Dillards. Collins, 25Gratt. 
(Va.), 343; Weaver v. Hendrick, 30 
Mo., 503; Opdyke v. Weed, 8 Abb. 
(N. Y.), Pr., 223; Viele v. Gray, 10 
Id., 6; but wrongfully and injuriously 
are not the equivalent to maliciouslv. 
De Medina v. Grove, 10 Jur., 426. Its 
omission is cured by verdict. McPher-
son v. Daniels, 10 Barn. & C., 266; 
Taylors. Kneeland, 1 Doug., 67. Will-
fully and maliciously have essentially 
the same meaning, if not precisely the 
same. Bounds s. Delaware &c. R. R. 
Co., 3 Hun (N. Y.), 329.

Fol lo we d . Hetheringtons. Sterry, 
28Kan.,429. Quote d . Commonwealth 
v. McClure, 11 Phil. (Pa.), 469. See 
bmzth s. Smith, 26 Hun (N. Y.), 577.

By the term writing is also included 
printing. Saunderson v. Jackson, 2 
Bos. & P,, 238; Henshaw v. Foster, 9 
Pick. (Mass.), 318; also marks with a 
lead pencil. Geary v. Physic, 5 Barn.

Classons. Bailey, 14 Johns. 
(A. Y.), 484; and written pn any sub-

stance. Austin v. Culpepper, Skin., 
123; s. c. 2 Show., 314.

For definitions of libel, see Hill-
house v. Dunning, 6 Conn., 407; Barr 
v. Moore, 87 Pa. St., 390; Parimeter 
v. Coupland, 6 Mees. & W., 108; 
Campbell v. Slottiswode, 3 Best. & S., 
782; Layton v. Harris, 3 Harr. (Del.), 
407; Steeles. Southwick, 9 Johns. (N. 
Y.), 215; Dexter s. Spear, 4 Mason, 
116; Erbers Dun, 12 Fed. Rep., 531; 
Stone s. Cooper, 2 Den. (N. Y.), 303; 
Shipley s. Todhunter, 1 Car. & P., 
689. “The injurious detraction of 
any one by writing or equivalent sym-
bols.” Williams s. Karnes, 4 Humph. 
(Tenn.), 11. Thus setting up a lamp 
on the wall adjoining the plaintiff’s 
dwelling-house and keeping it burning 
in the day, thereby inducing passers-by 
to believe that the plaintiff kept a 
brothel, was held to be a libel in effigy. 
Jeffries s. Duncombe, 2 Campb., 3; 
s. c. 11 East, 226. So scandalizing 
the plaintiff by carrying a fellow about 
with horns, bowing at the plaintiff’s 
door, etc. Case of Sir William Bolton 
s. Dean, cited in Austin s. Culpep-
per, Skin., 123; s. c. 2 Show., 313. 
See Spall s. Massey, 2 Stark., 559; 
Plunket s. Gilmore, Fortes., 211; 
Cropp v. Tilney, 3 Salk., 226.

8 It is undoubtedly the rule that 
where the publication is prima facie 
libellous no evidence of express malice 
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Privileged communications are an exception; and the rule of evidence, as to 
such cases, is so far changed as to require of the plaintiff to bring home to 
the defendant the existence of malice as the true motive of his conduct.4

Privileged communications are of four kinds:
1. Wherever the author and publisher of the alleged slander acted in the bona 

fide discharge of a public or private duty, legal or moral, or in the prosecu-
tion of his own rights or interests.6

can be required. Fry v. Bennett, 5 
Sandf. (N. Y.) 54; Sanderson v. Cald-
well, 45 N. Y., 398; Wilson v. Noo-
nan, 35 Wis., 321; Parks v. Blackis- 
ton, 3 Harr. (Del.), 373; Kinney v. 
Hosea, Id., 397; McKee v. Ingalls, 4 
Scam. (Ill.), 30; Estes v. Antrobus, 1 
Mo., 197; Weaver n . Hendrick, 30 Id., 
502; Usher v. Severance, 20 Me., 9; 
Curtis v. Mussey, 6 Gray (Mass.), 261; 
Byrket v. Monohon, 7 Blackf. (Ind.), 
83;Erwinv. Sumrow, 1 Hawks (N. C.), 
472. It cannot be inferred that there 
was a want of malice from the fact 
that the words were spoken but once. 
Mason v. Mason, 4 N. H., 110. But 
express malice may be proven to aggra-
vate the damages. Fry v. Bennett, 28 
N. Y., 330; Truev. Plumley, 36 Me., 
466; Jellison v. Goodwin, 43 Id., 287; 
Spilling v. Carson, 27 Md., 175; Saw-
yer v. Hopkins, 9 Shep. (Me.), 268; 
not however until some actionable 
words are first proven. Abrams v. 
Smith, 8 Blackf. (Ind.), 95.

4 But where the defendant has estab-
lished a prima facie case of privileged 
publication, then the plaintiff may 
show that he used his privilege to 
make a malicious attack upon the 
plaintiff; in which case his privilege 
cannot avail him. Baboneau v. Far-
rell, 15 Com. B., 360; s. c. 24 L. J., 
C. P., 9; 1 Jur., N. S., 14; Garrett v. 
Dickerson, 19 Md., 418; Booty. King, 
4 Wend. (N. Y.), 113; Suydam v. 
Moffat, 1 Sandf. (N. Y.), 459; Little-
john v. Greeley, 13 Abb. (N. Y.), Pr., 
41; Caulfield v. Whitworth, 16 W. R., 
936; Swift v. Dickerman, 31 Conn., 
285; see Holt v. Parsons, 23 Tex., 9.

5 The public or private duty imposed 
upon the person making the commu-
nication need not be a binding one at 
law; any “moral or social duty of 
imperfect obligation ” is sufficient to 
protect him. Harrison v. Bush, 5 
Ell. & B., 344 ; 8. c., 25 L. J., Q. B., 
25 ; Shurtleff v. Stevens, 51 Vt., 501; 
Joannes v. Bennett, 5 Allen (Mass.), 
169; Hamilton v. Eno, 81 N. Y.,116; 
Ormsby v. Douglass, 37 Id., 477; Van 
Wyck v. Aspinwall, 17 Id., 190; Hub-
bard v. Butledqe, 57 Miss., 7. News- 
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papers cannot insist that they owe a 
duty to the public to publish defama-
tory charges against individuals, on 
the ground that the public have an in-
terest in the matter published. Fos-
ter v. Scripps, 39 Mich., 376; s. c., 
33 Am. Rep., 403 ; 41 Mich., 742; see 
Curtiss v. Mussey, 6 Gray (Mass.), 281.

When the defendant answers on in-
quiry and he is acting bona fide in 
the discharge of a moral or social duty, 
his answer is privileged. As was said 
by Grove, J., “Every one owes it as a 
duty to his fellow-men to state what 
he knows about a person when in-
quiry is made.” Bobshaw v. Smith, 
38 L. J., 423. Such would be bona 
fide communication given concerning 
supposed criminals. Kine v. Sewell, 
3 Mees. & W., 302; Eames v. Whit-
taker, 123 Mass., 342; see Long v. 
Peters, 47 Iowa, 239; State v. Lons-
dale, 48 Wis., 348; Sunderlin v. Brad-
street, 46 N. Y., 188; Tay lor v. Church, 
8 Id., 452. Repeating the statement to 
the same party, or making statements 
akin to it, are also privileged. Beas- 
ton v. Skene, 5 Hulst. & N., 838; s. 
c., 6 Jur. N. S., 780; Wallace v. Car-
roll, 11 Ir. Com. L., 485; Hopwood v. 
Thorn, 8 Com. B., 283; s. c., 14 Jur., 
87. And confidential communications 
may be made often not in answer to 
an inquiry, that will be privileged. 
York v. Johnson, 116 Mass., 482; 
Mott v. Dawson, 46 Iowa, 533; Fow-
ler v. Bowen, 30 N. Y., 20; Harper 
v. Harper, 10 Bush. (Ky.), 47; Stall-
ings v. Newman, 26 Ala., 300.

So communication made in the dis-
charge of a duty arising from a confi-
dential relationship existing between 
the parties are privileged. Thus an 
intimate friend may advise a young 
lady not to marry a certain suitor, 
giving his reasons however damaging, 
if he really believes in them. Todd 
v. Hawkins, 2 Moo. & R., 20; s. c., 
8 Car. & P., 888; so an attorney who 
is conducting a case for a minor may 
inform his next friend of the minor s 
misconduct. Wright v. Woodgate, 1 
Tyr. & G., 12; s. C., 2 Crompt. M. & 
R., 573. But unless the confidential
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2. Any thing said or written by a master in giving the character of a servant 
who has been in his employment.8

3. Words used in the course of a legal or judicial proceeding, however hard 
they may bear upon the party of whom they are used.7

4. Publications duly made in the ordinary mode of Parliamentary proceedings, 
as a petition printed and delivered to the members of a committee appointed 
by the House of Commons to hear and examine grievances.8

relation exists, there is no privilege, 
even though the words are spoken con-
fidentially. Picton v. Jackman, 4 
Car. & P., 257; see also, Atkins v. 
Johnson, 43 Vt., 78.

Sending out a circular by the secre-
tary of a society formed to protect its 
members against sharpers and swin-
dlers, is not a privileged communica-
tion. Beardsley v. Tappan, 5 Blatchf., 
497; Sunderlin?. Bradstreet, 46N.Y., 
188; Getting v. Foss, 3 Car. & P., 160; 
but it is if given upon inquiry to a per-
son interested. Ormsby ?. Douglass, 
37 N. Y., 477.

6 Cases of this kind are much more 
frequent in England than in this coun-
try. The following are several of the 
leading cases: Weightman v. Gard-
ner, 13 Jur., 828; s. c., 13 Ad. & E. 
N. S., 796; Gardner ?. Slade, 13 Q. 
B., 796; s. c., 18 L. J., Q. B., 334; 13 
Jur.,826; Child?. Affleck, 9 Barn. & 
C., 403; s. c., 4 Mann. & R., 338; Dix-
on v. Parsons, 1 Fost. & F., 211; see 
dicta in Fryer v. Kinnersley, 15 Com. 
B. N. S., 429; s. c., 10 Jur. N. S., 
441; 33 L. J., C. P., 96; King v. War-
ing, 5 Esp., 14.

Refusing to give a servant a letter 
of recommendation on his leaving 
cannot be considered as a slander. 
Carroll ?. Bird, 3 Esp., 201. So one 
may warn his present servants against 
associating with a former servant 
whom he has discharged, even stating 
his reasons foi' dismissing him. Som-
erville v. Hawkins, 10 Com. B., 590; 
q C,’J° L- J-> U- P-, 131; 15 Jur., 450. 
See Monby v. Witt, 18 Com. B., 544- 
s. c., 25 L., J., C. P., 294 ; 2 Jur. N.

1004. For American cases see 
bowler ?. Bowen, 30 N. Y., 20; Dale 
v. Harris, 109 Mass., 193.

A party to an action may make 
any statements in the course of judicial 
proceedings he may reasonably deem 
necessary to his cause; and his privi-
lege is not abridged by the fact that he 
may have maliciously stated them, if 
ney can be reasonably deemed neces- 
£Xthe 5ase- Lea v. White, 4 

q ? LTe?n9’1115 Perkins v. ARtcft- 
31 Barb. (N. Y.), 471; Warner v.

Paine, 2 Sandf. (N. Y.), 195; Goss- 
lin v. Cannon, 1 Harr. (Del.), 3; 
Vausse v. Lee, 1 Hill, (S. C.), 197; 
Marshall v. Gunter, 6 Rich. (S. C.), 
419; Allen ?.Crofoot, 2 Wend. (N.Y.), 
515; Dawling v. Wenman, 2 Show, 
446; s. c. 3 Mod., 108; Cox ?. Smith, 
1 Lev., 119; Briggs v. Byrd, 12 Ired., 
(N. C.), 377: Forbes v. Johnson, 2 A. 
K. Marsh., (Ky.), 480; Hill v. Miles, 
9 N. H., 9.

8 Where a petition containing de-
famatory matter was referred to a 
committee by Parliament, it was held 
that no action would lie for printing 
and circulating a few copies for the 
use of members. Lake v. King, 1 
Mod., 58; s. c. 1 Saund., 131. So 
petitions honestly presented to Parlia-
ment are privileged. Wason v. Wal-
ter, L. R., 4 Q. B., 73; s. c. 38 L. J., 
Q. B., 34; 17 W. R., 169; 19 L. T., 
409 ; 8 Best. & S., 730. It is a matter 
of public comment. Dunne ?. An-
derson, 3 Bing., 88; 8. c. R. & M., 
287; 10 Moo., 407. So is a report of 
the proceedings of a committee of 
either House. Kane v. Mulvany, 
Irish L. R., 2 C. L., 402. Nor is any 
member of a legislative body in any 
way responsible in a court of justice 
for anything said there. Coffin v. Cof-
fin,4Mass.,1; Commonwealth v. Bland-
ing, 3 Pick. (Mass.), 304, 314; Has-
tings?. Lusk, 22 Wend. (N. Y.), 410; 
but the words must be spoken offi-
cially. Coffin v. Coffin, supra. An 
indictment does not lie for an alleged 
conspiracy by the members to make 
speeches defamatory of the plaintiff. 
Hx parte Wason L. R., 4 Q. B., 573; 
s. c. 38 L. J., Q. B., 302; 40 L. J., 
M. C., 168; 17 W. R., 881. But the 
privilege does not extend to the pri-
vate publication of speeches made in 
the House. Bex v. Abingdon, 1 Esp., 
226; Bex v. Creevy, 1 Mau. & Sei., 
273; see Davison v. Duncan, 7 Ell. & B., 
533; Wason v. Walter, L. R., 4Q. B., 
95; s. c. 8Best. & S., 730; even though 
at common law, if ordered by Parlia-
ment. Bex v. Williams, 2 Show., 
471; Comb., 18.
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But in these cases the only effect of the change of the rule is to remove the 
usual presumption of malice. It then becomes incumbent on the party com-
plaining to show malice, either by the construction of the spoken or written 
matter, or by facts and circumstances connected with that matter, or with 
the situation of the parties, adequate to authorize the conclusion.

Proof of express malice, so given, will render the publication, petition, or 
proceeding, libellous. Falsehood and the absence of probable cause will 
amount to proof of malice.

The jury being the tribunal to determine whether this malice did or did not 
mark the publication, the alleged libel should be submitted to them, and the 
court below erred in withholding it.

These  two cases depended upon the same facts and princi-
ples, and were argued together. They were brought up by 
writ of error from the Circuit Court of the United States for 
the District of Columbia, sitting for the county of Washington.

The facts were these:
On the 26th of June, 1841, the following letter was ad-

dressed to the President of the United States:

“ Georgetown, June 26th, 1841.
“ Sir  :—We feel it to be proper to put you in possession of 

the grounds upon which the removal of Mr. Robert White, 
from the office of collector of customs of this port, is requested. 
You will recollect the humiliating and prostrate condition , of 
the people of this district about a year ago, when the majority 
then in Congress determined to destroy our banks as a pun-
ishment upon us for having avowed and published our prefer- 
<ence for the candidates of the great whig party. It was in 
that dark season that Mr. White determined to desert his own 
fellow-citizens, and to join in the war which was.making upon 
their liberties and interests. Being then seeking office, he 
thought to recommend himself to the executive by getting 
up a memorial here, which was to be used as a sanction, or 
approval, on the part of our own citizens, of the mad policy 
which had been adopted by their oppressors. . He then joined 
with an assemblage of forty-eight persons in getting up a 
memorial, which none but themselves could be induced to

sign. These memorialists, with about five exceptions, 
could not be identified by name. or residence, *as citi-

zens of Georgetown. Upon investigation, they proved to be 
apprentices and. journeymen, holding a transient residence in 
the town. Being few in number, they were no doubt be-
lieved by Congress, and persons at a distance, to be a select 
body of experienced merchants and traders, who had some 
knowledge of the subject of their memorial. A copy of the 
memorial has been deposited with the Secretary or the irea-

“'It is, perhaps, one of the vilest calumnies ever issued by a 
304 



JANUARY TERM, 1845. 2b8

White ». Nicholls et al.

band of thoughtless and irresponsible individuals, many of 
whom would have shrunk from such a proceeding had they 
the necessary intelligence to comprehend its enormity. But 
not so with Mr. White. He knew the paper contained an 
unmitigated slander. He seemed to be willing to blacken the 
character of those of his fellow-citizens who had been intrusted 
with the charge of our banks, if that would only secure an 
appointment when all other methods had failed him for the 
preceding twelve years.

“We revolt at the idea of Mr. White being permitted to 
remain in an office whose emoluments flow from the labor and 
enterprise of the very men whose business and families he 
sought to involve in ruin.

“ It is impossible that he can ever regain the confidence of 
men whom he abandoned and vilified in the darkest hour of 
their existence. His expulsion from office is no less demanded 
by his unpardonable conduct, than by justice to the wounded 
feelings of an injured community.

“About the same time, June, 1840, with the persons under 
his influence, and as is believed at the request of an office-
holder of great political rancor, Mr. White procured Dr. Dun-
can, then a member of Congress from Ohio, to deliver a speech 
here in abuse of General Harrison. The speech was, perhaps, 
the very vilest that was ever delivered by that gentleman.

“It was so satisfactory to Mr. White, who acted as vice- 
president on the occasion, that he immediately rpse, and moved 
the doctor a vote of thanks, and a request that the speech be 
furnished for publication. The resolutions which were 
adopted unanimously on the occasion, were nearly as calum-
nious as the speech itself.

“ We refer you to the Globe newspaper of the 3d July last, 
or an official account of the proceedings of the meeting. We 

will only trouble you with a few sentences, that you may have 
idea of the character of those extraordinary proceedings, 
denounced General Harrison as ‘the nominee of the bank 

w igtederalist, abolitionist and anti-masons,’ ‘an abolitionist 
o raud and concealment,’ as being guilty of pursuing a course 
gross y insulting to common sense, honesty, and decency, by 
J,011 himself in darkness,’ ‘of courting dangerous fanatics, 

and countenancing them (abolitionists) in their mad r#o.o 
Srl? Xon ?Ur peace’ our property, *and our lives,’ L 269

“ M spou^ be treated as an abolitionist.’
nari S Was, ^e place where the leading men of his
elooHnv/g J assembled up to the close of the presidential 
Whitp’a’ ai • \ respectable citizen declares, that since Mr.

Vot  TTfPO0nmenthe circulated ‘bushels’ of the ‘Globe.’ 
vol . m.__20 30$
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He declines to give bis formal evidence in the case, upon the 
ground, that lie being a near neighbor of Mr. W., he is unwill-
ing to disturb the friendly personal relations existing between 
them.

“ Such was Mr. White’s general political violence, and the 
unhesitancy with which he descended to the lowest means to 
secure the favor of the late administration, that no one doubted 
here but that he would be dismissed when the present party 
came into power, and no one can be more astonished than Mr. 
White is himself at his retention to the present time.

“ We will also take this opportunity to state, that we desire 
Mr. H. Addison to be appointed to the office of collector in 
Mr. White’s place, whose abundant testimonials and recom-
mendations of our business citizens are already on file with the 
Secretary of the Treasury.

“ With great respect, your obedient servants,
Chas . C. Fulton , 
E. M. Linthic um , 
Rap . Semm es , 
O. M. Linthi cum , 
Wm . Robins on , 
Wm . S. Nicholls , 
Paul  Stevens .

“ P. S. It is further proper to state, that Mr. Addison s 
recommendations, filed with Mr. Ewing, are signed by every 
citizen in town, with a single exception, who have regular busi-
ness to transact at the custom-house.”

On some other day, which was not stated in the record, the 
following letter was addressed to the Secretary of the Treasury.

“Hon . Thomas  Ewing ,
Secretary of the Treasury.

«Sir ,—Earnestly requesting, as we now do, the immediate 
removal of Mr. Robt. WLite from the office of collectoi of this 
port, we feel it proper to state candidly our insuperable objec-
tions to his continuance in that office. ... . .,

“At a time when a remorseless and vindictive majority in 
Congress were making a ruinous war upon all the business 
interests of the country, by destroying confidence in its bank-
ing institutions, and when that majority were pursuing a mos 
persecuting and ruinous course towards the defenceless and 

unoffending people of this District, Mr. White, oi e
• GJ mere purpose of evidencing his unscrupulous zeal in 

behalf of the late administration, and to secure its favor, did, 
under the most offensive circumstances, sign a vio en y 
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abusive and insulting memorial to Congress, urging in the 
most decided manner the adoption of fatal measures toward 
the banks, by compelling them to continue specie payments, 
when all the institutions of Virginia and Maryland had sus-
pended, and thereby to be compelled to pursue a destructive 
and burdensome policy towards their customers.

“ The object of the memorial was to place something in the 
hands of our enemies, in the shape of an approval of their 
course, which was a gross deception.

“ This offence becomes greatly aggravated, when it is known 
that Mr. White knew, so far as his acquaintance went with his 
co-signers, that they were too grossly ignorant of business and 
banking to be able to express any opinion upon such a subject. 
The other signers, with the exception of two or three, were so 
wholly unknown to our business community, that Mr. White 
would not be able to identify their persons or designate their 
residences. It is to be taken for granted that they were 
merely transient laborers, or persons so young as not then to 
have attracted the notice of our oldest and most observing 
citizens; some of them, indeed, were known to be small 
apprentices. So offensive and unpopular was the whole pro-
ceeding, that with the exception of, perhaps, two others, (from 
whom our community would look for nothing better,) Mr. 
White was the only respectable man of business who could be 
induced to put his name upon the paper. His own purpose 
could never have been detected, but for his appointment as 
collector, which so soon succeeded. Mr. White’s experience 
in trade had taught him the indispensable necessity for banks 
m this District, and his intelligence and sense of justice were 
outraged by the declaration that our banks should be made to 
pay specie, when the banks of our neighboring states of Vir-
ginia and Maryland found it wholly impracticable so to do.

e knew the gentlemen who had the management of our banks, 
directors as well as officers, and he knew they stood without 
reproach, and that it was wholly impossible that they could be 
m uenced by the low and disreputable designs which his 
memorial so unscrupulously charged1 to them. It was a vile 
s an ei, put forth so as to evade the responsibility of a legal 
prosecution. We think he is the last man to hold an office, 
nfUe °* which depends upon the enterprise and integrity 
ntr le1?en. whose families and business were alike to be

Relined with ruin at his special application.
OTaff1' re®oval from an office thus obtained would be doubly 

°cUS’ when we know his family does not need its 
emoluments for support.

t can be proved that at his store, in which the office of
30?
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collector is kept, there were almost nightly assemblages of the 
principal party men who sustained the late administration, and 

particularly during the fall of 1840.
J *u highly respectable man has stated that, during 

the latter part of the late canvass, he saw Mr. White preparing 
immense numbers of the newspaper called the ‘Washington 
Globe,’ for circulation, but, being a neighbor of Mr. White, he 
is unwilling to appear as a witness against him. The language 
the gentleman used was, that ‘he had seen bushels of the 
Globe so prepared, since his appointment as collector.’

“Under these circumstances, we would most respectfully 
ask you to dismiss Mr. White from the office, and that our fel-
low-townsman, Mr. Henry Addison, who has already been 
recommended by most of us, may be appointed to fill it.

O. M. Linthi cum , Wm . Hayman ,
Raphae l  Semm es , Jos . Smoot ,
Wm . Robins on , Wm . S. Nichols ,
E. M. Linthicum , James  Thomas ,
Peregri ne  Warfi eld , Jeremiah  Orme ,
Robert  Ould , T. P. Waugh ,
Wm . Jewe ll , Edw . S. Wright ,
Will iam  Laird , J. Riley ,
Wm . Lang , W. S. Ringgold ,
S. E. Scott , J. I. Stull .”

On the 19th of June, 1841, the following letter was addressed 
to the Secretary of the Treasury.

“ Georgetown, June 19, 1841.
“ Sir  :—About a year ago, the Hon. A. Duncan, of Ohio, 

was invited, by a number of office-holders and others, to hold 
a political meeting in this town.

“ The meeting was held on the 26th June, 1840, and the pro-
ceedings were published in the Globe, on or about the 3d 
July.

“ Mr. Robert White, our collector of customs, acted as one 
of the vice-presidents of the meeting, and who was so tickled 
and delighted with Duncan’s vile calumnies upon Gen. Har-
rison, that he arose and made the motion that he (Duncan) 
would prepare the speech for publication. The address was 
said to be one of the vilest, and, if you desire it, a copy shall 
be presented for your perusal. The persons who moved the 
resolutions, and one of the secretaries, were clerks in e 
departments. „ , _ _

“We now hand you a copy of two of the resolutions, ana an 
account of the proceedings, which we present separate, A>r 
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your immediate and convenient notice, referring you at the 
same time to the very lengthy account to be found in the 
Globe of the date mentioned above.

“ You will see that the copy now sent applies the following 
language to General Harrison : ‘ Nominee of the bank whigs, 
federalists, abolitionists, and anti-masons.’ ‘Fraud and con-
cealment’—‘grossly insulting common sense, decency, and 
honesty, by shrouding himself in darkness ’—‘ of court- [-*979 
ing dangerous fanatics, and Countenancing them in *- 
their mad. warfare upon our peace, property, and lives.’ ‘ He 
should be treated as an abolitionist.’

“ This conduct of Mr. White, in connection with his signa-
ture being placed to the infamous anti-bank memorial, which a 
delegation from town left in your hands when Mr. White’s 
removal was first requested, renders him extremely offensive 
to the whigs here. We again would take the opportunity to 
remind you of our earnest hope that Mr. H. Addison will be 
appointed to that office, whose full and abundant testimonials 
are already in your possession.

“ The continuance of Mr. White is mortifying to every real 
friend of the administration here.

“ With respect, your obedient servants,
O. M. Linth icum , 
William  Laird , 
Wm . S. Nicholls .

“Hon. T. Ewing ,
Secretary of the Treasury.'

On the 21st of September, 1841, the following letter was 
addressed to the President.

“ Georgetown, Sept. 21, 1841.
“ Sir  :—Should any paper be sent to you, contradicting in 

any manner a representation made by ourselves to the conduct 
of Mr. White, late collector of this port, we will thank you 
to let us have a copy of that paper, with the names appended 
thereto, that we may see in what particular, and to what 
extent, our statement may have been contradicted, and by 
whom.

* With great regard, we are, sir, your obedient servants,
O. M. Linthi cum , 
W. Robins on , 
William  Laird , 
Raph . Semmes , 
Wm . S. Nicholls , 
D. Engli sh , Jun.

Io His Excellency, John  Tyler , President U. S.”
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And upon the 23d of September, 1841, the following:

“ Georgetown, September 23, 1841.
“ Sir  :—I feel bound to make to you this statement, in con-

sequence of a report which has reached my ears, that Mr. 
Robert White, with Captain* Carbery, and B. Mackall, are 
endeavoring, by their joint influence and representations, to 
injure me in your estimation. It is due no less to, you,,than 
to my friends and myself, to write you this letter, in which I 
shall omit every thing that is not really necessary to be 
stated.

“ As to Mr. White, I feel warranted in assuring you that the 
representations made to you by my friends in regard to him, 
*97o-i are true throughout, of which fact they will be able to

$-1 furnish you the ^abundant evidence. No man of 
character here would hazard the intimation that these friends 
of mine would possibly descend to a misrepresentation in 
regard to Mr. White or any one else.

“ For all they have stated they can produce a mass of evi-
dence too strong to be doubted.

“ In relation to Mr. Carbery, I have only to refer you to my 
letter to you of the 23d August, and its accompanying papers. 
I would take much pleasure in furnishing you with any 
further explanations in regard to that case that you might 
desire.

“ It is wholly impossible that Mr. Mackall can have the least 
ground for complaint, as I can supply you with abundant proof 
that there was no employment here for him whatever, nor any 
prospect of need of his services at any time hereafter. All tire 
labor performed by him, since I have been appointed to this 
office, was merely to sign a receipt for his pay. He, or his 
friends for him, appealed to the Secretary of the Treasury, and 
seemed to have succeeded in producing an impression on his 
mind that I was meditating an unjust proceeding towards Mr. 
Mackall—all this, too, before I had said or written a word to 
Mr. Ewing upon the subject. He wrote me that Mr. Mackall 
must not be removed until I assigned him my reason tor 80 
doing. I obeyed his order; but, on the very day I wrote him 
that there was no service for Mr. Mackall to perform, i. 
Ewing instructed me to discontinue the office. Mr. Mackall 
still complained to the Secretary, who wrote me to come to the 
Treasury Department. I went, and after hearing my s a e 
ment, he said he was then satisfied that he had done what was 
proper in the case. I did not feel at all hurt at the couise 
taken by Mr. Ewing, because I knew that the whole matter 
had been grossly misrepresented to him. I had been waited
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upon by a friend, who earnestly remonstrated with me upon 
the subject of abolishing Mr. Mackall’s office; as he said that, 
in that case, the influence of a powerful family connection 
would be immediately wielded against me. I did not exactly 
see the propriety of being governed by such apprehensions, 
and took the course prompted by my sense of duty, and rely-
ing confidently upon the favorable result of an impartial 
investigation, should any difficulty occur.

“ There is but little revenue collected at this port, and I felt 
it to be my duty to conduct its business with as little expense 
as possible. I found the expense of this office, as far as 
Georgetown is concerned, to be - - - $2,573 34

“ I have reduced these expenses to the sum of $1,045 00

“ Thus saving to the government, - - $1,428 34
without at all impairing the efficiency of the service. The 
whole expense of the office for Georgetown is now absolutely 
$45 a year less than Mr. Mackall was receiving for doing noth-
ing. The expenses in Washington I have reduced r^Q7. 
twenty-five per cent. I did *this from a sense of t 
duty, but not without anticipating much misrepresentation and 
abuse.

“ I am, sir, with great regard, your obedient servant,
“ H. Addison .

“To the Pres ident .”

On the 18th of November, 1841, Robert White brought the 
fwo suits mentioned in the titling of this statement.

. , declaration in the suit against Nicholls and others con-
tained two counts.

Ihe first was as follows: “ And whereupon the said plaintiff, 
y lent & Brent and Francis S. Key, his attorneys, complains, 
or at whereas previous to, and at the time of committing of 

e several grievances by the defendants as hereinafter men- 
A0116*, the plaintiff was collector of the customs for the 
aistnct, and inspector of the revenue for the port of George- 
own in the District of Columbia; yet the defendants well 

r Piem^#es’ but greatly envying the happy state and 
nnrl 1 10r the .said plaintiff, and contriving, and wickedly 
natn lcl0U8ly intending to injure the plaintiff in his good 
inf« e’ dmei cretbh and to bring him into public scandal, 
oth0?y’ j dl,s^race’ with and amongst all his neighbors, and 

e* tk in-d citizens of the county aforesaid, and to 
f, f e •? amtiff to be removed from his said office, hereto- 
the pan nV * f ie- duue’ 1841, at Georgetown, to wit, at 

y aforesaid, falsely, wickedly, and maliciously did
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compose and publish, and caused to be composed and published, 
of and concerning the plaintiff, and of and concerning his 
aforesaid office, and of and concerning the plaintiff’s conduct 
in his said office, for the purpose of procuring his removal 
from said office, a certain false, malicious, and defamatory libel, 
containing, amongst other things, the false, scandalous, mali-
cious, defamatory, and libellous matter of and concerning the 
plaintiff, and of and concerning his aforesaid office, and of and 
concerning his said plaintiff’s conduct in his said office, for the 
purpose of procuring the removal of the plaintiff from his said 
office, as follows, that is to say: ” (then followed a copy of the 
letter to the President of June 26, 1841, down to the words 
“delivered by that gentleman,” with the necessary innuen-
does.)

The second count was as follows: “And whereas also the 
said defendants, intending and contriving to cause the plaintiff 
to be removed from the office then held by him, as stated in 
the first count heretofore, to wit, on the 26th June, 1841, at 
Georgetown, to wit, at the county aforesaid, falsely, wickedly, 
and maliciously, did compose and publish, and cause to be 
composed and published, of and concerning the plaintiff, and 
of and concerning his office, and of and concerning his con-
duct in his said office, and for the purpose of procuring his 
removal from his said office, a certain other false, malicious, 
and defamatory libel, containing, amongst other things, the 
*97^1 following false, scandalous, malicious, defamatory, and 
¿° J libellous *matter of and concerning the plaintiff, and of 

and concerning his said office, and of and concerning his, said 
plaintiff’s, conduct in his said office, and for the purpose of 
procuring the plaintiff’s removal from his said office, that is to 
say:

“Mr. White’s was the place, &c.,” (then followed the 
remainder of the letter not included in the first count.)

The declaration concluded as follows:
“ By reason of publishing of which said several libels, the 

said plaintiff saith, that he hath been and is greatly injured in 
his good name, fame, and credit, with and amongst all his 
neighbors, friends, and acquaintance. And by reason of the 
publishing of which said several libels, the plaintiff saith that 
he was heretofore, to wit, on the 12th day of July, 1?^’ j 
the county aforesaid, removed from his office aforesaid, ana 
was thereby deprived of the emoluments and income o sai 
office, amounting to a large sum of money, to wit, the sum oi 
three thousand dollars annually, and hath been otherwise 
greatly injured, whereby the said plaintiff saith t a e a
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damage, and is the worse, to the value of twenty-five thousand 
dollars; and therefore he brings suit, and so forth.

“Brent  & Brent , for plaintiff”

The declaration in the suit against Addison also contained 
two counts, with no essential variation from the above.

The defendants pleaded not guilty, and in November, 1842, 
the causes came on for trial. They were tried together, the 
same evidence and instructions prayed from the court being 
common to both. The jury, under the direction of the court, 
found a verdict of “ not guilty,” and the following bills of ex-
ceptions show the points of law which were raised and ruled.

Plaintiff's lsi Bill of Exceptions.
“In the trial of these causes, the plaintiff, to support the 

issues on his part, offered evidence to show that he was duly 
appointed to the office set forth and described in the declara-
tion, on the 21st day of July, 1840; and that he was acting as 
such officer from that time till the 9th day of July, 1841, 
when he was removed from office, and the defendant, Henry 
Addison, appointed in his place; and then further offered in 
evidence a written paper, (viz., the letter to the President,) 
and proved that the same was in the handwriting of the 
defendant Addison, and that the signatures thereto were in 
the handwriting, respectively, of the several defendants; that 
the said paper so written and subscribed was sent to the 
President of the United States, and by him sent to the Treas-
ury Department, where it was filed on or before the 30th 
June, 1841, and kept by a clerk of that Department having 
charge of such papers, and shown on one occasion to one per-
son by him—which person had called to see it at the request 
or the plaintiff; and also on another occasion to another 
person.

*“ And the plaintiff further offered evidence that one 
°t the said defendants, whom he named, said, about the time 
0 slgniuS the said paper, and before the plaintiff was turned 
ou oi office, that the plaintiff had signed a memorial against

e banks in the District, and swore that he would have him 
turned out of office.

And also offered evidence that another of said defendants, 
so named, had on one occasion said, after the said paper had 

President, that he had made no charges 
har]1^ i i Pontiff; and on another occasion he stated he 
«if ma e charges, and that he could prove against the plain- 

more than he had so charged.
n the plaintiff further proved that the said paper, so
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written and subscribed, was shown to a citizen of Georgetown 
for the purpose of being subscribed by him, who refused so to 
do, because he was not acquainted with all the facts stated in 
said paper.

“ And the plaintiff, upon the evidence aforesaid, offered there-
upon to read the said paper to the jury; but the court refused 
to allow the said paper to be read in evidence to the jury.

“ To which refusal of the court the plaintiff excepts, and 
prays the court to sign and seal this bill of exceptions, which 
is done accordingly, this 3d day of January, 1843.

“ B. Thruston , [seal .]
“ Jas . S. Morsel l .” [seal .]

Plaintiff's 2d Bill of Exceptions.
“And the plaintiff further offered, after the evidence afore-

said in former exceptions had been given, to show the malice 
of defendants in writing, signing, and presenting said paper, 
to read the said paper, and offered evidence in connection 
therewith of the falsehood of the charge therein stated, which 
the court also refused, and the plaintiff excepts to said refusal, 
and prays the court to sign and seal this bill of exceptions, 
which is done accordingly, this 3d January, 1843.

“B. Thrus ton , [seal .] 
“Jas . S. Morsell .” [sea l .]

Plaintiff's 3d Bill of Exceptions.
“ And the plaintiff, after the evidence was offered, as stated 

in the first and second bills of exceptions, and after the opin-
ion had been given by the court, as therein stated, then offered 
to prove by substantial evidence, for the purpose of showing 
malice in the defendants in writing, signing, and presenting 
the said paper, that the charge contained in the said paper, of 
the plaintiff’s having lost the confidence of the men from 
whose labors and enterprise the emoluments of his office 
flowed, was false, malicious, and without probable cause; that 
all the persons doing business with the said plaintiff, as such 
officer in his said office, during all the time of his continuing 
in office, were General Walter Smith, Henry McPherson, John

Hopkins, and Jabez Travers,—all which persons the 
plaintiff *now offers as witnesses to prove that the 

plaintiff had never lost their confidence, but that they always 
continued their confidence in the plaintiff, and approved of his 
conduct as such officer. And also, further to falsify the said 
charge, the plaintiff offers to prove that an election was held in 
Georgetown, in February, 1841 and 1842, for a common coun-
cilman in said town, in which election a majority of the
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qualified voters of -said town voted for the plaintiff; and he 
was elected to the common council, notwithstanding the 
active opposition of several of the defendants.

“And the plaintiff, also, further offered to prove that the 
charges in the said paper of the plaintiff’s having descended to 
the lowest means to secure the favor of the late administra-
tion, and that he procured Doctor Duncan to deliver a speech 
in Georgetown in the abuse of General Harrison ; and that 
the plaintiff’s was the place where the leading members of his 
party nightly assembled up to the close of the presidential 
election; and that the plaintiff, since his appointment to his 
said office, had distributed bushels of the Globe, were false, 
malicious, and without probable cause, by producing witnesses 
to falsify and disprove the said charges, and show that there 
was no foundation or probable cause for said charges.

“ But the court was of opinion that such evidence was inad-
missible, and refused to allow’ the same to be given in evidence 
to the jury; to which refusal the plaintiff by his counsel 
excepts, and prays the court to sign and seal this bill of excep-
tions, which is done accordingly, this 3d of January, 1843.

“ W. Ce ANCH, [SEAL.] 
“Jas . S. Moesell .” [seal .]

Plaintiff’s 4th Bill of Exceptions
“In the further trial of this cause, and after offering the 

evidence stated in the preceding bills of exceptions, and after 
the opinions and decisions of the court as therein stated, the 
plaintiff, by his counsel, in order to show express malice, and 
the want of all probable cause in the defendants, in writing, and 
subscribing, and presenting, as before stated, the paper— 
writing set out in the declaration—and that the same was so 
written, subscribed, and presented by such defendants, not 
for the purpose of claiming redress for a grievance in the 
conduct of a public officer, but maliciously, and from private 
pique and resentment, and in order that the said paper, with 
the evidence now to be offered, should go to the jury as 
evidence of malice on the part of the defendants by compe- 
ent evidence, and the want of probable cause for the charges 

contained in said paper, and in connection with such evidence 
°« a  r sa^ Paper in evidence to the jury.

And the defendants, by their counsel, objected to said 
6M ence; and thereupon, the court refused to allow the same 
o e given for the purpose above stated, or for any

ei purpose; to which the plaintiff, *by his counsel, *- 
xcep s, and prays the court to sign and seal this bill cf
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exceptions, which is done accordingly, this 5th day of Jan 
nary, 1843.

“Witness our hands and seals, this 5th day of January, 1843.
“B. Thruston , [seal .] 
“Jas . S. Morsell .” [seal .]

Plaintiff's 5th Bill of Exceptions.
“In the further trial of this cause, and after the evidence 

stated in the preceding bills of exceptions had been offered as 
stated, and after the opinions and rejections of evidence as 
herein stated, the plaintiff in support of the issues joined on 
his part, for the purpose of proving a publication of the libel 
charged in the declaration on the part of certain of defend-
ants, whose names are signed to the papers, now offered in 
evidence the following papers, (the several handwritings of the 
said defendants signing the same being admitted:)

“ The letter to the Secretary of the Treasury;
“ The letter of June 19th, 1841;
“ The letter of September 21st, 1841;

by showing, from the said papers, that the said defendants had 
referred to and re-asserted the truth of the charges contained 
in the said libel charged in the declaration; and that such 
reference and re-assertion was not privileged, and was a publi-
cation of the libel, for which said defendants were responsible 
in this action.

“ And in the case against Henry Addison, the plaintiff, for a 
like purpose, and to prove in the same way such a publication 
of the libel charged in the declaration as he was responsible 
for in this action, offered in evidence a paper, admitted to be 
in the handwriting of said defendant, Henry Addison, viz.i 
the letter of September 23d, 1841.

“And the defendants, by their counsel, objected to the 
admissibility of said papers so offered in evidence.

“ And the court sustained the said objection, and refused to 
allow the said paper to be given in evidence: to which opinion 
and refusal the plaintiff, by his counsel, excepts, and prays the 
court to sign and seal this bill of exceptions; which is done 
accordingly, this 5th day of January, 1843, as witness our 
hands and seals. “W. Cranch . [seal .]

“ Jas . S. Morsell .’ [seal .]

To review the decision of the court on these several points 
of law the present writ of error was brought.

May and R. Brent, for the plaintiff in error.
Bradley and Coxe, for the defendants in error.
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May^ for plaintiff in error.
What is the law applicable to the facts exhibited in this 

record ?
*It will hardly be denied that, in ordinary cases, the [-*979 

writing here declared on would, in view of its terms •- 
and tendency, be considered a libel, and the defendants to 
have acted maliciously, that is, with the view to effect those 
consequences, to which the means they have used naturally 
and obviously lead. 2 Starkie’s Ev., 361.

But it will be contended that this is distinguished from the 
ordinary cases of libel, by reason of the occasion of writing 
and publishing it; it purporting to be a complaint about an 
official grievance, and being addressed to the President of the 
United States, the proper authority to redress it; that this is 
what is termed “ a privileged communication.”

That there is such a description of libels, well classified by 
stable legal distinctions, is admitted. They are founded upon 
considerations of public policy and convenience, and do con-
fer upon their authors and publishers certain privileges.

Now what is the nature of a privileged communication, and 
what are its legal incidents ?

It may be defined to be a writing published bona fide about 
a lawful occasion.

This lawful occasion may be found in the performance of a 
public or private duty of a legal or moral nature—of the fair 
and honest fulfilment of such obligations as spring out of the 
social relations of life; as in the exhibition of articles of the 
peace before a civil magistrate, or other communication in 
the way of a judicial proceeding; a petition about a public 
nuisance, or remonstrance presented by citizens to the proper 
authorities; an account of the character of a servant, made by 
a master; a report on the character of an intended husband, 
given by a brother to a sister, &c.

But these privileged libels are separated into two classes.
The first are all such communications as are presented in 

the course of justice, and before a tribunal having power to 
examine into their truth or falsehood.

The second class are all such as do not arise in the course 
01 justice, and before a tribunal, &c.

Now, it is said to be the incident of the first class, that the 
occasion is an absolute bar to an action, even though the libel 
oe false and malicious.

. he incidents of the second class are, that the law only 
raises a prima facie presumption in favor of the occasion, 

no operates in the nature of evidence, and supplies a prima 
jaae justiucation; and also that, under the general issue plea,
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the motives of the defendant, and the truth of the libel, may 
be given in evidence to the jury.

But there must be the concurrence of an upright intention 
along with the lawful occasion. It must not be an officious 
intermeddling with the rights of others, nor published through 
hatred and ill-will. It is the first requisite of this class of 
“privileged communications,” that there be no taint of per- 

sonal malice about it.
J *A writing thus justified by the occasion and good 

motives of its authors, bestows upon them an irresponsibility 
to legal condemnation, even though it produce injury to the 
rights of others.

This doctrine is founded not only upon considerations of 
public convenience, but also on a confidence in human motives, 
where they are upright and pure.

The law preferring to suffer the contingencies of occasional 
injury that may happen to individuals, rather than by shutting 
the door to the freedom of inquiry and complaint upon the 
administration of public affairs, the proceedings of courts of 
justice, or the performance of moral duties, where done fairly 
and truthfully, and the well-being of society should be preju 
diced. Besides, the party accused in such cases is not without 
redress. If he be assailed unjustifiably in a judicial proceed 
ing in a court, its dignity is offended and its censures secured, 
besides, the benefit of evidence to vindicate himself and dis-
prove such charges is afforded. The true criterion of the 
privilege in the first class, (which creates a bar to an action,) 
is to be found in the power of the tribunal to afford this 
redress. If the libel be published before those who cannot 
afford this summary redress, then the occasion does not bar an 
action, and the libel belongs to the second class of privileged 
communications; and in all these, if the libel be malicious in 
fact, the privilege is gone, and the pretext of the occasion only 
serves to aggravate the wrong. .

But the law in favor of these occasions will not (as in ordi-
nary libels) imply malice, but it must be proved. And this is 
the great distinction. _ .

There are two kinds of malice, as Justice Bayley distin-
guishes in 4 Barn. & Cress., 255; malice in law, and malice in 
fact. The first is inferred, the last must be proved. The first 
is a legal inference from all ordinary libels.. The last is a legal 
requisite to maintain an action upon a privileged libel; and 
when malice in fact can be proved, the privilege, that sur-
rounded the libel, and in legal contemplation purified it, is 
stripped off, and the exposed libeller stands on the same eve, 
with the rest of his kind.
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Lord Mansfield said, in Bull. N. P., 8, “ Malice is the gist 
of the action, which is not implied from the occasion, but 
must he directly proved.”

And to sustain this summary of the general doctrine, are 
the following authorities:

English. 4 Rep., 14; 2 Smith, 3 ; 1 Barn. & Aid., 239; 5 
Id., 648 ; 8 Barn & C., 578; 1 Moo. & R., 198 ; 2 Bing. N. C., 
464; 1 Saund., 131; 2 Burr., 808.

American cases and authorities. 2 Kent Com., 22. In 
Massachusetts, 3 Pick. (Mass.), 383; 4 Mass., 168; 9 Id., 264. 
New York, 5 Johns. (N. Y.), 34; 4 Wend. (N. Y.), 135. 
Pennsylvania, 2 Serg. & R. (Pa.), 22; 4 Id., 423. Maryland, 
5 Harr. & J. (Md.), 459.

*Now the case at bar must belong to the second class 
of privileged communications, if indeed it be privileged 
at all. The President could not afford any redress to the 
plaintiff. He has no power to compel the attendance of wit-
nesses, or to administer an oath. He could not inquire in a 
judicial way into the truth or falsehood of the charges. The 
plaintiff then turned to the Circuit Court for redress, and 
brought his action on the case. But that court refused, as the 
exceptions show, to allow him to read the libel to the jury, 
and to prove it “false and without probable cause,” and that 
the defendants were actuated by malice in fact, or “ express 
malice.” But falsehood and want of probable cause are in 
themselves evidence of malice in fact. 1 Moo. & R., 470; 4 
Bing., 408; 4 Serg. & R. (Pa.), 423; 5 Harr. & J. (Md.), 458.

But the privilege of this libel is very questionable. It pre-
fers charges not relating in any wise to the plaintiff’s official 
character. It alleges political offences committed before his 
appointment to office. It shows a personal aspiration after the 
office held by plaintiff. It is couched in terms of great asper-
ity, and breathes throughout a spirit wholly incompatible with 
the honest purpose of redressing a public grievance. The 
piivilege is doubtful upon the face of the libel, and whether 
privileged or not was a question for the jury. 9 Barn. & 
Cress., 406; 2 Bing., 408.

1 he fifth exception shows a reiteration of the libel by the 
e endant Addison, after the plaintiff was removed from office.

en there was no privilege, and such repetition is a republi-
cation. 3 Stephens’ N. P 2564, and cases there cited.

ave now explored this record. Questions of the gravest 
onseqnences are presented by it. They may well claim to be 
nc* e . the highest court in our land. . The doctrine

privileged communications ” is here to be settled. There 
seeming contrariety of judicial opinion on the subject in 
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our country. The cases in 1 Saund., in 5 Johnson, and in 2 
Tyler (Vt.), were approved by the court below as establishing 
the irresponsibility of these defendants, and will be relied on 
here to sustain that position.

Under the free dispensations of our Constitution and laws, 
where the greatest liberty of speech and of publication is 
allowed, and where this liberty, under the heat of political 
passions, is ever tending towards licentiousness, in assaults 
upon political adversaries who may be enjoying in office the 
fruits of party success, the questions here presented become 
most interesting, and the decision that your honors may pass 
upon them will ascertain the value of that great right, to this 
description of citizens, “ of being secure in their good reputa- ■ 
tion.”

Bradley, for defendants.
If this action should be maintained, there will be no end to 

* actions for libels. The defendants were dissatisfied
-I with a public officer, *and complained of what they 

thought a grievance to the officer who could redress it. If 
this course was not absolutely privileged, yet it was so much 
so as to compel the plaintiff to show that the acts were done 
without probable cause and with malice, and to charge it 
so in his declaration. Bull. N. P., as cited, says that malice 
and falsehood are the gist of the action, but publication is 
also necessary. The case in 7 T. R., 110, 111, shows that the 
occasion there justified the publication; and this is always a 
question for the court. In 1 Barn. & Aid., 339, the jury 
determined whether or not the words were used, but the ques-
tion of occasion was reserved for the court. In 12 Wend., 
(N. Y.), 410, 546, all the American authorities are summed up. 
The great difficulty is to know how far the question of privi-
lege goes. In this case the court below thought that the let-
ters were addressed to such officers as were competent to 
remedy the grievance. In 1 T. R., 130, the defen dant, plea e 
precisely what has been shown in this case. In 2 Tyler s C v’ 
129, 133, it was held that where the occasion made a petition 
to the legislature necessary, no action would lie. If in this 
case the defendants had published the letter to the Presiden , 
no privilege could have been pleaded. Kent Com., 22.

In 2 Serg. & R. (Pa.), 23, the libel was read to the jury with-
out objection; but here we object that the plaintiff himse 
shows it to be a case of privilege. .

In 4 Id., 424, it was ruled that where malice and want oi 
probable cause were relied upon to take away the groundLot 
privilege, they must be averred in the declaration, bo a s 
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Wils., 242; 2 Id.., 304. All the exceptions in this case depend 
upon the first, for if the libel cannot be read the other papers 
cannot.

Coxe on the same side.
What are the points in the case ? (Mr. Coxe here examined 

the several counts in the declaration.) The result of the 
whole is, that a person belonging to one party charges some of 
the other party with being guilty of a crime to effect his 
removal from office. The communication charged as libellous, 
was addressed to the President, and is not averred to have 
been ever published. That officer was vested With the whole 
control of the subject. The paper was sent to the Secretary 
of the Treasury, from whom an agent of the plaintiff obtained 
it. There was no proof of publication whatever. Some of the 
exceptions relate to mere matters of aggravation, which were 
not admissible in evidence unless a ground of action was laid. 
Publication is essential; and it must be proved before the 
libel can be given in evidence. Stark. Ev., 351. The defend-
ants are charged, it is true, with having shown the paper to 
citizens of Georgetown; but they had a right to show it for 
the purpose of obtaining signatures. 1 Wend. (N. Y.),

*Was it a publication to send it to the President? It $$$ 
was not sent for the purpose of injuring the plaintiff’s charac- 

sc,lely for the purpose of obtaining his removal from 
office. It was a perfectly constitutional proceeding; if not, 
Congress should pass an act to burn all the letters in the Depart-
ments. The President had full and exclusive jurisdiction 
over the subject, and was the sole judge of the propriety of 
the removal of the plaintiff. His reasons cannot be inquired 
into by the judiciary. 13 Pet., 255.

It is a well established principle, that when an action is 
rought for an act which is in itself lawful, those matters, 
eyond the act, which make it criminal, must be averred in the 
ec aration. For example, in an action for keeping a mis- 

c levous dog: it must be averred that the dog was addicted to 
th r ^hat defendant knew it to be so. In this case 
rm t e,;endants had a right to address the President, and it 
w / averfed that there was express malice, and also a 
han j °i P5°kahle cause. If the paper had been printed and 
affai 6 t 0<^’ w°uld have given a different aspect to the 
tho t ? n Stockdale's case, he was not responsible as long as

QhaPe^ was eonfined to parliament. Generally, sending it 
senclin P- Par^ 18 a publication, but not in all cases; such as 
»ending information about a servant, &c.Vol .hi ._2! 321
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It is said that the President could not have taken testimony 
about the matter. Suppose it to be so, and that his functions 
are imperfect, still his jurisdiction over the subject-matter and 
power to act according to his judgment cannot be denied.

Evidence of malice cannot be given under this declaration. 
There should have been a special action on the case.

R. J. Brent, for plaintiff, in conclusion.
This declaration is in the usual form, if the paper is an 

ordinary libel; but not, if the paper is one which the party was 
privileged to send. On the face of the paper it is clear, that 
the removal of the plaintiff was not asked for upon public 
grounds, because the acts complained of took place before his 
appointment to office. Heds not. charged with unfitness for 
office, but held up to odium as a private individual. There 
was a personal motive in all this. Addison was to be 
appointed in his place. The motive is an important considera-
tion. 2 Bing. N. C., 468.

The paper is actionable on its face, as it charges the plaintiff 
with things which are calculated to bring public odium upon 
him: such asdescending to the lowest means,” &c.

The declaration avers special damage. 1 Chitt. Pl., 291, ed. 
1829; 3 Johns. (N. Y.) Cas., 198.

It has been said that the declaration is insufficient, because 
it does not aver express malice. But it charges, that the acts 
*9841 were done “falsely and maliciously.” Is not this enough?

It does not *aver, that the libel was published “in 
presence of divers citizens,” but it says, that it was “ pub-
lished,” which is the usual form.

In 2 Bing. N. C., 273, the declaration was the same as in 
the present case.

In all the cases cited, the libel was read to the jury, but m 
the court below it was shut out.

As to the question of pleading, see 4 Wend. (N. Y.), 136; 
2 Burr., 812; 4 Bos. & Pul., 48. In the last case the action 
was for defaming a candidate for Parliament. The averment 
in the declaration was the same as in this case, and the plain-
tiff recovered. T -v i ok « .

As to what is a sufficient averment, see Holt on Libels, 2oo; 
2 Smith, 43.

Mr. Justice DANIEL delivered the opinion of the court.
In the investigation of these cases it is deemed unnecessary 

to examine seriatim the five bills of exceptions seale e 
Circuit Court, and made parts of the record in each or t em. 
The papers declared upon as libellous, and the instructions 
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asked of the Circuit Court, are literally the same in both 
actions; the reasons, too, which influence the decision of the 
court pervade the whole of these instructions, and are pre-
sented upon their face.

Before proceeding more particularly to consider the rulings 
of the court upon these instructions, it may be proper to 
animadvert upon a point of pleading which was incidentally 
raised in the argument for the defendants in error; which 
point was this: that, assuming the publication declared on as 
a libel to be one which would be prima fade privileged, the 
circumstances which would render it illegal, in other words, 
the malice which prompted it, must be expressly averred. 
Upon this point the court will observe, in the first place, that 
in cases like the one supposed in argument, they hold, that in 
describing the act complained of the word “maliciously” is 
not indispensable to characterize it; they think that the law 
is satisfied with words of equivalent power and import: thus, 
for instance, the word “ falsely ” has been held to be suffi-
ciently expressive of a malicious intent, as will be seen in the 
authorities cited 2 Saund., 242 a, (note 2.) But the declara-
tion in each of these cases charges the defendants, in terms, 
with maliciously and wickedly intending to injure the plaintiff 
in his character, and thereby to effect his removal from office, 
and the appointment of one of the defendants in his stead; 
and with that view, with having falsely, wickedly, and mali-
ciously composed and published, and having caused to be com-
posed and published, a false, malicious, and defamatory libel 
concerning the plaintiff, both as a citizen and an officer. The 
averments in thesé declarations appear to the court, in point of 
fact, to be full up to the requirement insisted on, and to leave 
no room for the criticism attempted with respect to them. 
But the defence set up for the defendants in error reaches 
much further and to results infinitely higher *than r^oor 
any thing dependent upon a mere criticism upon forms 
of pleading. It involves this issue, so important to society, 
viz.: How far, under an alleged right to examine into the fit-
ness and qualifications of men who are either in office or are 
applicants for office—or, how far, under the obligation of a 
supposed duty to arraign such men either at the bar of their 
immediate superiors or that of public opinion, their reputa- 
ion, their acts, their motives or feelings may be assailed with 

impunity how far that law, designed for the protection of all, 
as placed a certain class of citizens without the pale of its 

protection ? The necessity for an exclusion like this, it will be 
a nutted by all, must indeed be very strong to justify it: it 
v i never be recognized for trivial reasons much less upon 
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those that may be simulated or unworthy. If we look to the 
position of men in common life, we see the law drawing provi-
dently around them every security for their safety and their 
peace. It not only forbids the imputation to an individual of 
acts which are criminal and would subject him to penal inflic-
tion ; but, regarding man as a sympathetic and social creature, 
it will sometimes take cognisance of injuries affecting him 
exclusively in that character. It will accordingly give a claim 
to redress to him who shall be charged with what is calculated 
to exclude him from social intercourse; as, for instance, with 
being the subject of an infectious, loathsome, and incurable 
disease. The principle of the law always implying injury, 
wherever the object or effect is the exposure of the accused to 
criminal punishment or to degradation in society. These 
guardian provisions of the law, designed, as we have said, for 
the security and peace of persons in the ordinary walks of pri-
vate life, appear in some respects to be extended still farther 
in relation to persons invested with official trusts. Thus it is 
said that words not otherwise actionable, may form the basis 
of an action when spoken of a party in respect of his office, 
profession, or business: Ay st on v. Blagrave, Str., 617, and 2 Ld. 
Raym., 1369. Again, in Lumby v. Allday, 1 Crompt. & J., 
30i, where words are spoken of a person in an office of profit, 
which have a natural tendency to occasion the loss of such office, 
or which impute misconduct in it, they are actionable. And 
this principle embraces all temporal offices of profit or trust, 
without limitation: 1 Stark. Slander, 124.

With regard to that species of defamation which is effected 
by writing or printing, or by pictures and signs, and which is 
technically denominated libel, although in general the rules 
applicable to it are the same which apply to verbal slander, 
yet in other respects it is treated with a sterner rigor than the 
latter; because it must have been effected with coolness and 
deliberation, and must be more permanent and extensive in its 
operation than words, which are frequently the offspring of 
sudden gusts of passion, and soon may be buried in oblivion. 
Rex v. Beau, 1 Ld. Raym., 414. It follows, therefore, that 

actions may be maintained for defamatory words pub- 
lished *in writing or in print, which would not have 

been actionable if spoken. Thus, to publish of a man in writ- 
ing, that he had the itch and smelt of brimstone, has been held 
to be a libel. Per Wilmot, C. J., in Villers v. Mousley, 2 
Wils., 403. In Cropp v. Hilney, 3 Salk., Holt, C. J., thus 
lays down the law: “ That scandalous matter is not necessary 
to make a libel ; it is enough if the defendant induce a bad 
opinion to be had of the plaintiff, or make him contemptible 

324



JANUARY TERM, 1 8 45. 286

White V. Nicholls et al.

or ridiculous.” And Bayley, J., declares in McGregor v. 
Thwaites, 3 Barn. & C., 33, that “ an action is maintainable for 
slander, either written or printed, provided, the tendency of it 
be to bring a man into hatred, contempt, or ridicule.” To the 
same effect are the decisions in 6 Bing., 409, The Archbishop of 
Tuam v. Robeson; and in 4 Taunt., 355, Thorley v. The Earl 
of Kerry. In every instance of slander, either verbal or writ-
ten, malice is an essential ingredient: it must in either be 
expressly or substantially averred in the pleadings; and when-
ever thus substantially averred, and the language, either writ-
ten or spoken, is proved as laid, the law will infer malice until 
the proof, in the event of denial, be overthrown, or the lan-
guage itself be satisfactorily explained. The defence of the 
defendants in error, the defendants likewise in the Circuit 
Court, is rested upon grounds forming, it is said, an estab-
lished exception to the rule in ordinary actions for libel; 
grounds on which the decision of the Circuit Court is de-
fended in having excluded from the jury, under the declara-
tions in these cases, the writings charged in them as libellous. 
These writings were offered as evidence of express malice in 
the defendants. The exception relied on belongs to a class 
which, in the elementary treatises, and in the decisions upon 
libel and slander, have been denominated privileged communi-
cations or publications. We will consider, in the firstzplace, 
the peculiar character of such communications, and the 
extent of their influence upon words or writings as to 
which, apart from that character, the law will imply malice. 
Secondly, we will examine the burden or obligation imposed 
by the law upon the party complaining to remove pre-
sumptions which might seem to be justified by the occasion 
of such communications, and to develop their true nature. 
And lastly, we will compare the requirements of the law with 

ie character of the publication before us, and with the pro-
ceedings of the Circuit Court in reference thereto. The 
exceptions found in the treatises and decisions before alluded 
°\suc^ as the following: 1. Whenever the author and 

pu lisher of the alleged slander acted in the bona fide discharge 
o a public or private duty, legal or moral; or in the prosecu- 
ion oi his own rights or interests. For example, words 

spoken in confidence and friendship, as a caution; or a letter 
wn en confidentially to persons who employed A. as a solici- 
• or’^-g charges injurious to his professional character 
+ <- management °f certain concerns which they had in- 
™ i an^ in which the writer of the letter r*OQ7

s a so interested. *2. Anything said or written by 
mas er in giving the character of a servant who has been in
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his employment. 3. Words used in the course of a legal or 
judicial proceeding, however hard they may bear upon the 
party of whom they are used. 4. Publications duly made in 
the ordinary mode of parliamentary proceedings, as a petition 
printed and delivered to the members of a committee appointed 
by the House of Commons to hear and examine grievances.

But the term exceptions,” as applied to cases like those 
just enumerated, could never be interpreted to mean that 
there is a class of actors or transactions placed above .the cog-
nisance of the law, absolved from the commands of justice. 
It is difficult to conceive how, in society where rights and 
duties are relative and mutual, there can be tolerated those 
who are privileged to do injury legibus soluti ; and still more 
difficult to imagine, how such a privilege could be instituted 
or tolerated upon the principles of social good. The privilege 
spoken of in the books should, in our opinion, be taken with 
strong and well-defined qualifications. It properly signifies 
this, and nothing more. That the excepted instances shall so 
far change the ordinary rule with respect to slanderous or 
libellous matter, as to remove the regular and usual presump-
tion of malice, and to make it incumbent on the party com-
plaining to show malice, either by the construction of the 
spoken or written matter, or by facts and circumstances con-
nected with that matter, or with the situation of the parties, 
adequate to authorize the conclusion. Thus in the case of 
Cockayne v. Hodgkisson, 5 Car. & P., 543, we find it declared 
by Parke, Baron, “ That every wilful and unauthorized publi-
cation injurious to the character of another is a libel; but 
where the writer is acting on any duty legal or moral, towards 
the person to whom he writes, or is bound by his situation to 
protect the interests of such person, that which he . writes 
under such circumstances is a privileged communication, 
unless the writer be actuated by malice.” So in Wright v. 
Woodgate, 2 Cromp. M. & R., 573, it is said, “a privileged 
communication means nothing more than that the occasion of 
making it rebuts the prima facie inference of malice arising 
from the publication of matter prejudicial to the character of 
the plaintiff, and throws upon him the onus of proving malice 
in fact ; but not of proving it by extrinsic evidence only ; he 
has still a right to require that the alleged libel itself shall be 
submitted to the jury, that they may judge whether there is 
evidence of malice on the face of it.” In regard to the second 
example mentioned, viz., that of a master giving the character 
of a servant, although this is a privileged communication, it is 
said by Lord Mansfield in Weather stone v. Hawkins, 1 T. K, 
110, and by Parke, J., in Child v. Affleck, 9 Barn. & C., 40b, 
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that if express malice be. shown, the master will not be 
excused. And the result of these authorities, with many 
others which bear upon this head is this, that if the conduct 
of the defendant entirely consists *of an answer to an 
inquiry, the absence of malice will be presumed, unless L 
the plaintiff produces evidence of malice; but if a master 
unasked, and officiously gives a bad character to a servant, or 
if his answer be attended with circumstances from which 
malice may be inferred, it will be a question for the jury to 
determine, whether he acted bona fide or with malice.

With respect to words used in a course of judicial proceed-
ing, it has been ruled that they are protected by the occasion, 
and cannot form the foundation of an action of slander with-
out proof of express malice; for it is said that it would be 
matter of public inconvenience, and would deter persons from 
preferring their complaints against offenders, if words spoken in 
the course of their giving or preferring their complaint, should 
be deemed actionable; per Lord Eldon in Johnson v. Evans, 3 
Esp., 32; and in the case of Hodgson v. Scarlett, 1 Barn. & 
Aid., 247, it is said by Holroyd, J., speaking of the words of 
counsel in the argument of a cause, “ If they be fair comments 
upon the evidence, and relevant to the matter in issue, then 
unless malice be shown, the occasion justifies them. If, how-
ever, it be proved that they were not spoken bona fide, or 
express malice be shown, then they may be actionable.” Ab-
bot, J., in the same case remarks, “I am of opinion that no 
action can be maintained unless it can be shown that the 
counsel availed himself of his situation maliciously to utter 
words wholly unjustifiable.” In relation to proceedings in 
courts of justice, it has been strongly questioned whether, 
under all circumstances, a publication of a full report of such 
proceedings will constitute a defence in an action for a libel. 
In the case of Curry v. Walter, 1 Bos. & P., 525, it was held 
that a true report of what passed in a court of justice was 
not actionable. The same was said, by Lord Ellenborough. in 
Rex v. Fisher, 2 Campb., 563; but this same judge in Rex n . 
Crevy, 1 M. & S., 273, and Bayley, J., in Rex v. Carlisle, dis-
sented. from this doctrine as laid down in Curry v. Walter, 
observing that it must be understood with very great lim-
itations; and by Tindal, C. J., in the case of Delegal v. 
■highly, 3 Bing., N. C., 690, it is said “ to be an established 
principle upon which the privilege of publishing the report of 
any judicial proceeding is admitted to rest, that such report 
must be strictly confined to the actual proceedings in court, 
ana must contain no defamatory observations or comments 
rom any q uarter whatsoever in addition to what forms strictly
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and properly the legal proceedings.” So a publication of the 
result of the evidence is not privileged; the evidence itself 
must be published. Neither is a publication of a counsel’s 
speech unaccompanied by the evidence. Lewis v. Walker, 4 
Barn. & Aid., 605; Flint v. Pike, Id., 473.

Publications duly made in the ordinary course of parliamen-
tary proceedings have been ruled to be privileged, and there- 

fo16 no^ acfi°nable- As where a false and scandalous 
J libel was contained in *a petition which the defendant 

caused to be printed and delivered to the members of the 
committee appointed by the House of Commons to hear and 
examine grievances, it was held not to be actionable. Such 
appears to be the doctrine ruled in Lake v. King, 1 Saund., 
163; and the reason there assigned for this doctrine is, that 
the libel was in the order and course of proceedings in the 
Parliament, which is a court. The above case does certainly 
put the example of a privileged communication more broadly 
than it has been done by other authorities, and it seems diffi-
cult from its very comprehensive language, to avoid the con-
clusion, that there might be instances of privilege which could 
not be reached even by the clearest proof of express malice. 
The point, however, appearing to be ruled by that case, is so 
much in conflict with the current of authorities going to main-
tain the position that express malice cannot be shielded by 
any judicial forms, that the weight and number of these 
authorities should not, it is thought, be controlled and even 
destroyed by the influence of a single and seemingly anoma-
lous decision. The decision of Lake v. King should rather 
yield to the concurring opinions of numerous and enlightened 
minds, resting as they do upon obvious principles of reason 
and justice. The exposition of the English law of libel given 
by Chancellor Kent in the second volume of his Commenta-
ries, part 4th, p. 22, we regard as strictly coincident with 
reason as it is with the modern adjudications of the courts. 
That law is stated by Chancellor Kent, citing particularly the 
authority of Best, J., in the case of Fairman v. Ives, 6 Barn. 
& Aid., 642, to the following effect: “ That petitions to the 
king, or to parliament, or to the secretary of war, for redress 
of any grievance, are privileged communications, and not 
actionable libels, provided the privilege is not abused. But if 
it appears that the communication was made maliciously, and 
without probable cause, the pretext under which it was made 
aggravates the case, and an action lies.” It is the undoubted 
right we know of every citizen to institute criminal prosecu-
tions, or to exhibit criminal charges before the courts of the 
counti y; and such prosecutions are as much the regular and 
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appropriate modes of proceeding as the petition is the appro-
priate proceeding before parliament—yet it never was denied, 
that a prosecution with malice, and without probable cause, 
was just foundation of an action, though such prosecution was 
instituted in the appropriate court, and carried on with every 
formality known to the law. The parliament, it is said, is a 
court, and it is difficult to perceive how malicious and ground-
less prosecutions before it can be placed on a ground of greater 
impunity than they can occupy in another appropriate forum. 
The case of Lake v. King, therefore, interpreted by the known 
principles of the law of libel, would extend the privilege of 
the defendant no farther than to require as to him proof of 
actual malice. A different interpretation would establish, as 
to such a case, a rule that, is perfectly anomalous, and 
*depending upon no reason which is applicable to other 
cases of privilege.

By able judges of our own country, the law of libel has 
been expounded in perfect concurrence with the doctrine given 
by Chancellor Kent. Thus, in the case of the Commonwealth 
v. Clap, 4 Mass., 169, it is said by Parsons, C. J., “ that a man 
may apply by complaint to the legislature to remove an 
unworthy officer; and if the complaint be true, and made 
with honest intentions of giving information, and not mali-
ciously, or with intent to defame, the complaint will not be a 
libel. And when any man shall consent to be a candidate for 
a public office conferred by the election of the people, he must 
be considered as putting his character in issue, so far as it may 
respect his fitness and qualifications for the office; and publi-
cations of the truth on the subject, with the‘honest intention 
of informing the people, are not a libel; for it would be un-
reasonable to conclude, that the publication of truths, which it 
is the interest of the people to know, should be an offence 
against their laws. For the same reason, the publication of 
talsehood and calumny against public officers, or candidates for 
public offices, is an offence dangerous to the people, and 
deserves punishment, because the people may be deceived, and 
reject their best citizens, to their great injury, and, it may be 
to the loss of their liberties. The publication of a libel mali-
ciously, and with intent to defame, whether it be true or not, 
is clearly an offence against law on sound principles, &c.”

In the case of Bodwell v. Osgood, 3 Pick. (Mass.), 379, it 
was ruled, that a false complaint, made with express malice, or 
With out probable cause, to a body having competent authority 
( o redress the grievance complained of, may be the subject of 
an action for a libel, and the question of malice is to be deter-
mined by the jury. The court in this last case say, p. 384,
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“It may be admitted, that if the defendant had proceeded 
with honest intentions, believing the accusation to be true, 
although in fact it was not, he would be entitled to protection, 
and that the occasion of the publication would prevent the 
legal inference of malice.” The court proceed further to 
remark, p. 385 : “ It has been argued that the jury should have 
been instructed, that the application to a tribunal competent 
to redress the supposed grievance was prima facie evidence 
that the defendant acted fairly, and that the burden of proof 
was on the plaintiff to remove the presumption. The judge 
was not requested thus to instruct the jury. He did, however, 
instruct them that the burden of proof was on the plaintiff to 
satisfy them that the libel was malicious, and that if the 
plaintiff did not prove the malice beyond any reasonable doubt, 
that doubt should be in favor of the defendant.”

We have thus taken a view of the authorities which treat 
*9Q11 ^ie doctrines of slander and libel, and have consid-

J ered those authorities *particularly with reference to 
the distinction they establish between ordinary instances of 
slander, written and unwritten, and those which have been 
styled privileged communications ; the peculiar character of 
which is said to exempt them from inferences which the law 
has created with respect to those cases that do not partake of 
that character. Our examination, extended as it may seem to 
have been, has been called for by the importance of a subject 
most intimately connected with the rights and happiness of 
individuals, as it is with the quiet and good order of society. 
The investigation has conducted us to the following conclu-
sions, which we propound as the law applicable thereto. 1. That 
every publication, either by writing, printing, or pictures, 
which charges upon or imputes to any person that which ren-
ders him liable to punishment, or which is calculated to make 
him infamous, or odious, or ridiculous, is prima facie a libel, 
and implies malice in the author and publisher towards the 
person concerning whom such publication is made. Proof of 
malice, therefore, in the cases just described, can never be 
required of the party complaining beyond the proof of the 
publication itself: justification, excuse, or extenuation, it 
either can be shown, must proceed from the defendant. 2. That 
the description of cases recognised as privileged communi-
cations, must be understood as exceptions to this rule, and 
as being founded upon some apparently recognised obligation 
or motive, legal, moral, or social, which may fairly be presume 
to have led to the publication, and therefore prima facie 
relieves it from that just implication from which the general 
rule of the law is deduced. The rule of evidence, as to such 
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cases, is accordingly so far changed as to impose it on the 
plaintiff to remove those presumptions flowing from the seem-
ing obligations and situations of the parties, and to require of 
him to bring home to the defendant the existence of malice as 
the true motive of his conduct. Beyond this extent no pre-
sumption can be permitted to operate, much less be made to 
sanctify the indulgence of malice, however wicked, however 
express, under the protection of legal forms. We conclude 
then that malice may be proved, though alleged to have existed 
in the proceedings before a court, or legislative body, or any 
other tribunal or authority, although such court, legislative 
body, or other tribunal, may have been the appropriate author-
ity for redressing the grievance represented to it; and that 
proof of express malice in any written publication, petition, 
or proceeding, addressed to such tribunal, will render that 
publication, petition, or proceeding, libellous in its character, 
and actionable, and will subject the author and publisher 
thereof to all the consequences of libel. And we think that 
in every case of a proceeding like those just enumerated, 
falsehood and the absence of probable cause will amount to 
proof of malice.

The next and the only remaining question necessary to be 
considered in these cases, is that which relates to the 
rulings of the *court below excluding the publication t 
declared upon as a libel.from going to the jury in connection 
with other evidence to establish the existence of malice. We 
forbear any remark upon the intrinsic character of the injury 
complained of, or upon the extent to which it may have been 
made out. These are matters not properly before us. But if 
the publication declared upon was to be regarded as an instance 
of privileged publications, malice was an indispensable char-
acteristic which the plaintiff would have been bound to estab-
lish in relation to it. The jury, and the jury alone, were to 
determine whether this malice did or did not mark the publi-
cation. It would appear difficult d priori to imagine how it 
would be possible to appreciate a fact whilst that fact was 
kept entirely concealed and out of view. This question, how- 

neec^ no^ present time be reasoned by the court; 
i has, by numerous adjudications, been placed beyond doubt 
or controversy.. Indeed, in the very many cases that are 
applicable to this question, they almost without an exception 
co^eur m the rule, that the question of malice is to be sub- 
nu ed to the jury upon the face of the libel or publication 
itselt. We refer for this position to Wright v. Woodqate, 2

& R., 573; to Fairman v. Ives, 5 Barn. & Aid., 
; Hobimon v. May, 2 Smith, 3; Flint v. Pike, 4 Barn. &
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C., 484, per Littledale, J.; Id., 247, Bromage v. Prosser; 
Blake v. Pilford, 1 Moo. & R., 198; Parmeter v. Coupland, 6 
Mees. & W., 105; Thomson v. Shacicell, 1 Moo. & M., 187. 
Other cases might be adduced to the same point.

Upon the whole we consider the opinion of the Circuit 
Court, in the several instructions given by it in these cases, to 
be erroneous. We therefore adjudge that its decision be 
reversed; that these causes be remanded to the said court, 
and that a venire facias de novo be awarded to try them in con-
formity with the principles herein laid down.

Ex Parte , The  City  Bank  of  New  Orleans  in  the  
matter  of  Will iam  Christ y , Assignee  of  Daniel  T. 
Walden , a  Bankrup t .

This court has no revising power over the decrees of the District Court sitting 
in bankruptcy; nor is it authorized to issue a writ of prohibition to it in any 
case except where the District Court is proceeding as a court of admiralty 
and maritime jurisdiction.1

The District Court, when sitting in bankruptcy, has jurisdiction over liens 
and mortgages existing upon the property of a bankrupt, so as to inquire 
into their validity and extent, and grant the same relief which the state 
courts might or ought to grant.2 •

The control of the District Court over proceedings in the state courts upon 
such liens, is exercised, not over the state courts themselves, but upon the 
parties, through* an injunction or other appropriate proceeding in equity.8

1 Applied . Crawford v. Points, 13 session of the goods of the bankrupt 
How., 11. Foll owe d . Ex parte by its officers and sell them. In re 
Easton, 5 Otto, 72, 77. Revie wed  Kahley, 2 Biss., 383, 389; Poster v. 
and  Approved . Ex  parte Gordon, Ames, 1 Low., 313, 317; Mahar a 
1 Black, 505. Cit ed . Ex parte Lafayette Bank, 3 McLean, 587,589; 
Graham, 10 Wall., 543. In re Davis, 1 Sawy., 260.

The Circuit Court has power to issue 8 See Carroll^ v. Carroll, 16 How., 
a writ of prohibition only in cases 287; In re Davis, 1 Sawy., 263. 
where such writ is necessary for the The rule announced that the court 
exercise of its jurisdiction. In re Bin- seeks to control the person of the UtP 
ninger, 7 Blatchf., 159; Markson v. gant and not the action of the court 
Heaney, 1 Dill., 497, 507. in which he litigates, is a well known

2 Foll owe d . Norton n . Boyd, 3 illustration of the rule adopted oy
How., 437; Houston v. City Bank of courts of equity in granting mjunc-
New Orleans, 6 Id., 506. Cit ed . Bay tions to prevent a plaintiff or detena-
v. Norseworthy, 23 Wall., 134. ant from wrongfully proceeding m a

Congress has full power to provide foreign court. The P°wer ^asfi
for a complete administration over the doubted in England, but finally nr y 
assets of the bankrupt. Goodall v. established in the case of Lonce • 

. Tuttle, 3Biss., 219,232; In re Wallace, Baker, Freem. Ch., 125; 8. c. Neis., 
Deady. 433, 436; Markson v. Heaney, 103; 1 Ch. Cas., 67. That was an
1 Dill.,' 497, 503, 505; Carr n . Gale, 3 tion to enjoin a suit at Leghorn. ww 
Woodb. & M., 38, 65. The United prevent the defendant from entering 
States District Court may take pos- a judgment in the Court ot bessio
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*The design of the Bankrupt Act was to secure a prompt and effectual admin-
istration of the estate of all bankrupts, worked out by the courts of the 
United States, without the assistance of state tribunals.4

The phrase in the 6th section,* “ any creditor or creditors who shall claim any 
debt or demand under the bankruptcy,” does not mean only such creditors 
who come in and prove their debts, but all creditors who have a present sub-
sisting claim upon the bankrupt’s estate, whether they have a security or 
mortgage therefor or not.

Such creditors have a right to ask that the property mortgaged shall be sold, 
and the proceeds applied towards the payment of their debts; and the as-
signee, on the other hand, may contest their claims.

In the case of a contested claim, the District Court has jurisdiction, if resort 
be had to a formal bill in equity or other plenary proceeding; and also juris-
diction to proceed summarily.6

This  was a motion on behalf of the City Bank of New 
Orleans, for a prohibition, to be issued to the District Court 
of the United States for the district of Louisiana.

The suggestion for the prohibition stated the following as 
facts in the case :

First. That Daniel T. Walden, of the city of New Orleans, 
on the 27th July, 1839, and on the 17th day of August, 1839, 
executed two several mortgages to the City Bank of New 
Orleans, on a certain plantation, and on lots of land in said 
state, to secure payment of $200,000 borrowed of said bank ; 
which mortgages were duly recorded, and in all respects good

Scotland. Wharton v. May, 5Ves., 
,<1; Campbell y. Houlditch, referred to 
m S.Myl. & K., 108; or from proceed-
ing in the courts of Ireland on a bill 
of exchange. Portarlington v. Soulby, 
3 Myl. & K., 104; Beauchamp v. Mar- 
guis of Huntley, Jac., 546; so where 
suit was first begun in Ireland, the
plaintiff was enjoined from proceeding 
in a second suit for the same subject- 
matter, brought in England. Parnell 
v. Parnell, 7 Ir. Ch., 322; or that the 
proceedings can be more expeditiously 
settled in the court of the country 
granting the injunction. Bunbury v. 
Bunbury, 1 Beav., 318; affirmed, 3 
Jur., 648; Beckford v. Kemble, ISim. 
® v,'>or w^iere the parties have pro-
ceeded as far as a decree, proceedings 
in a foreign country have been en-
joined. Wedderburn v. Wedderburn, 
z Beav., 208; or to restrain foreclosure 
Proceedings where a bill to redeem is 
pending. Beckford v. Kemble, supra. 
p also Canon v. Maclearen, 5 H. L.

\ Harrison v. Gurney, 2 J.
& o ’’ v‘ ®rr’ 1 Younge

v- Johnston, 3 
’ xb’ (doubting).
aS Cle.ar wei8ht of authority in America is with the English cases;

and the courts of one state, in a 
proper case, will enjoin a citizen of 
that state from proceeding in the 
courts of another state. Dehon v. 
Foster, 4 Allen (Mass.), 545; Bank of 
Bellows Falls v. Rutland, 28 Vt., 470; 
Hays v. Ward, 4 Johns. (N. Y.), Ch., 
123; FaiZv. Knapp, 29 Barb. (N. Y.), 
299; Keyser v. Rice, 47 Md., 203; 
Vermont &c. R. R. Co. v. Vermont 
Central R. R. Co., 46 Vt., 792; Snook 
v. Snetzer, 25 Ohio St., 516; Mead v. 
Merritt, 2 Paige (N. Y.), 402; Mitchell 
v. Bunch, 2 Id., 606; Great Falls &c. 
v, Worster, 23 N. H., 470; Contra Wil-
liams v. Ayrault, 31 Barb. (N. Y.), 
364; Burgessv. Smith, 2 Barb. (N. Y.), 
Ch., 276; Carroll v. Farmers' &c. 
Bank, Harr. (Mich.), 197. But usu-
ally not to restrain proceedings touch-
ing land in a foreign jurisdiction. 
Harris v. Pullman, 84 Ill., 20; Moor 
v. Anglo-Italian Bank, 10 Ch. D., 
681; Pennell n . Ray, 3 De G. M. & G., 
126; Ostell v. Be Page, 2 Id., 892.

4 As to object of bankrupt law, see 
Mitchell v. Great Works Milling &c. 
Co., 2 Story, 648.

6 See Allen n . Thompson, 10 Fed. 
Kep., 123; In re Hamlin, 8 Biss., 129.
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and. valid, and created a good, legal, and equitable lien on the 
property mortgaged for payment of said debt. That, on or 
about 20th October, 1840, Walden instituted suit in the state 
District Court, to set aside said mortgages, for the same causes, 
substantially, as William Christy (Walden’s subsequent as-
signee in bankruptcy) has presented by his petition and 
amended petition in the District Court of the United States 
at New Orleans, exercising summary jurisdiction in bank-
ruptcy, to set aside the same mortgages, as per certified 
copy of the proceedings in the District Court of the United 
States herewith annexed; and the state court, on appeal, 
decided finally against Walden’s complaint, and sustained the 
mortgages.

Second. That, afterward, the bank proceeded to foreclose its 
mortgages in the state court; and thereupon, on 17th May, 
1842, an order of seizure and sale was made, and an actual 
seizure of the property executed on 19th May, 1842.

Third. That, on 18th June, 1842, the said Walden filed his 
petition for the benefit of the bankrupt «act, in the District 
Court of the United States at New Orleans, and on the 18th 
July, 1842, said court decreed him to be a bankrupt.

Fourth. That, after Walden filed his petition, and before 
decreed a bankrupt, viz., on 27th June, 1842, he applied to the 
said District Court of the United States for its injunction to 
stay the sale ordered in the state court of the mortgaged 
*9041 premises; setting forth, as grounds therefor, the same 

facts, substantially, as subsequently again *set forth by 
Christy, his assignee, in his petitions aforesaid. After full 
hearing of said bill, the court refused the injunction; and 
thereafter the premises seized were duly sold, with every 
legal requisite and formality, in execution of the previous 
orders of the state court, and the City Bank became the 
purchasers.

Fifth. That the said bank has, in no wise, presented or 
proved its claim against Walden, in the bankrupt court, but 
pursued the said mortgage claim adversely in the state court, 
relying on its lien by the state law, and the proviso in the 
bankrupt act, saving such lien from its operation-

Sixth. That the matter in dispute exceeds two thousand 
dollars in value. • n

Seventh. That the said Christy, assignee, &c., knowing all 
the premises, but contriving to impair the lien of the bank by 
the mortgages aforesaid, contrary to the saving clause of the 
bankrupt act, is endeavoring, by his petition and supplemented 
petition, to subject all the previous proceedings of the sta e 
cour.t upon the mortgages to review and revision in the Distric
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Court of the United States, by its summary process in bank-
ruptcy. And the said Christy and Walden, and the Hon. 
Thedore H. McCaleb, judge of the said District Court of the 
United States, have wrongfully and vexatiously forced the 
said bank to appear in said court, upon its summary process, 
to answer said Christy’s petition. And though the bank has 
objected, by plea, to the summary jurisdiction of the court 
over the matters aforesaid, yet the court adheres—hath over-
ruled the plea—and persists, by its summary process, to pro-
ceed with the cause, to the embarrassment of the bank, and 
to the deprivation of all redress by appeal.

In addition to the foregoing statement filed by the counsel 
in support of the motion for a prohibition, it may be proper to 
state that,

On the 8th of October, 1842, Christy filed the petition men-
tioned in the seventh proposition just quoted. It recited that 
Walden, the bankrupt, was, at the time of filing his schedule 
and surrender, the owner of a large amount of real estate; 
that the bank claimed to have a mortgage upon it; that the 
bank caused it to be sold and possession delivered; that the 
sale was void, because the application of Walden operates as a 
stay of proceeding; that the property was offered for sale in 
block, though composed of twenty different stores or build-
ings, and for cash; that the mortgage debt was not justly due, 
but void on account of usury; and prayed that the sale might 
be declared void, or if adjudged valid, that the amount thereof 
should be paid over to the petitioner, to be distributed accord-
ing to law.
• 911. th® 31st of October, 1842, the bank filed a plea to the 
jurisdiction of the court, with other matters in defence.

On the 17th of February, 1843, the questions raised by the 
answer of the bank were adjourned to the Circuit Court of the 
United States.

*At April term, 1843, the Circuit Court returned the 
iollowmg answers:—

“ tv  aHswer to ^e questions adjourned into this court by 
e District Court for the said district, it is ordered that the 

roiiowing answers be certified to the District Court in bank- 
ruptcy, as the opinion of the court thereupon:
f k i8t’ That the sai<^ District Court has, under the. statute

-ankrU jtcy’ /u11 and amPle jurisdiction of all questions 
Wal^g u^er petition of William Christy, assignee of

6115 xv adjudge, decree, and determine the same 
between the parties thereto.

^a^ sa^e made of the mortgaged property, 
he seizure and sale ordered by the District Court of
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the state of Louisiana, is void, and that the District Court of 
the United States should by its decree declare it void in the 
suit; and that said last-mentioned court has full power and 
authority to try and determine the validity of said mortgages, 
and if proved upon the trial void according to the laws of 
Louisiana, to make a decree accordingly, and order a sale of 
the property therein contained for the benefit of the several 
creditors of the bankrupt; but if upon proof said mortgages 
shall be sustained and adjudged valid, a decree should be ren-
dered in favor of the mortgagees, condemning to sale all their 
interests, rights, all title therein, and all the interest, right, and 
title of the bankrupt and all the general creditors, in the 
hands of the assignee, and the rights and title of the assignee 
also; and by the order of sale the marshal be directed to pay 
over to the mortgagees, after deducting the per cent, for his 
commissions and all the legal costs of the suit, the amount of 
their claim, if the proceeds of the sale amount to so much, 
and the balance, if any, to pay over to the assignee; and that 
by such decree the assignee be ordered to make proper title 
and conveyance to the purchaser or purchasers, upon the full 
payment of the purchase money and a reasonable compensa-
tion to the assignee for making such conveyance, to be 
determined and settled by the judge of the District Court, 
should the purchaser or purchasers and the assignee disagree 
as to the amount.

“ Thirdly. The second and alternative prayer in the petition 
of the assignee, asking the payment to him of the whole 
amount of the proceeds of the former sale of the mortgaged 
property, being inconsistent with the opinion of the court in 
the second point, will therefore be disregarded on the trial by 
the District Court. J. Mc Kinle y ,

“ Associate Justice of the Supreme Court IT. S.”

Afterwards, in 1843, an amended petition was filed, by 
Christy, alleging, amongst other things, that the bank claimed 
to be a creditor of Walden, and “in that capacity had become 
a party to the said proceedings in bankruptcy,” &c., &c.

December, 1843, the bank prayed oyer of the time, 
J place, *manner, and form, where, how and when it 

became a party to the proceedings in bankruptcy.
The court having granted the prayer for oyer, Christy, on 

the 23d of January, 1844, filed the following:
“ That the said City Bank became parties to the proceedings 

in bankruptcy of the said Walden, first, by the operation of 
law, they being at the time of his bankruptcy mortgage credi-
tors of the said Walden, and placed upon his schedule as
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such; second, by their own act, having filed a petition in this 
honorable court on the 5th September, 1842, praying that the 
demand of the assignee for the postponement of the sale . 
of certain properties be disregarded, that their privileges be 
recognised, and that said properties be sold under an order of 
this court for cash; third, that an attempt was made by the 
said bank to withdraw said petition and prayer of 5th Septem-
ber, 1842, but a discontinuance of the same was opposed by 
M. W. Hoffman and L. C. Duncan, creditors of said bankrupt, 
and parties interested, by reason of which said opposition the 
legal effects of said application, made by the City Bank as 
aforesaid, to this honorable court remain in full force.

“ In consideration of all which and the documents herewith 
filed, your petitioner prays, that said City Bank be compelled 
to answer to the merits' of the original and supplemental 
petition in this case filed, without further delay.”

On the 10th of February, 1844, the bank filed its answer,' 
denying that it had ever proved its debt, or otherwise sub-
jected itself in any manner to the summary jurisdiction of the 
District Court sitting as a court of bankruptcy; but on the 
contrary, that it had prosecuted its remedy in the state courts 
of Louisiana, and adding the following:

“ And so these respondents and defendants say and insist, 
that this honorable court, sitting as a bankrupt court, and 
holding summary jurisdiction in matters of bankruptcy under 
and by virtue of said act, ought not to have and to take cog-
nisance of the several matters and. things in the said petition 
and supplemental petition contained: forasmuch as all juris-
diction over the same is by law vested in and does of right 
belong to the Circuit Court of the United States for the east-
ern district of Louisiana, holding jurisdiction in equity, and 
proceeding according to the principles and forms of courts of 
chancery as prescribed by law and by rules and orders of the 
Supreme Court of the United States, or to the District Court 
of the United States for the said district, proceeding in the 
same manner, and vested with concurrent jurisdiction over all 
suits at law or in equity which may be brought by the assignee 
of any bankrupt against any person claiming an adverse 
interest; which said courts are competent to entertain the suit 
of the petitioner and grant him the relief of prayer for, if by 
law he is entitled to the same, and not this court; and foras-

as honorable court, sitting as a bankrupt court, and 
ecidmg in a summary manner in matters of bank-

ruptcy, is wholly * without jurisdiction in the premises, 
,, ?se, resPonclenfs and defendants submit to the judgment of 

is honorable court, whether they shall be held to make any 
Vol . hi .—22 337 J
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further or other answer to the several matters and things in 
the said petition and suplemental petition contained, and pray 
to he hence dismissed, with their reasonable costs, &c.”

An agreement of counsel was filed in the court below rela-
tive to the petition of the bank and its discontinuance spoken 
of in the oyer of Christy, as above set forth. The agreement 
stated that the discontinuance was ordered in open court 
by the counsel of the bank, and the proceedings of the court 
showed that a rule to show cause why the discontinuance 
should not be set aside was dismissed.

This was the position of the case in the court below.

The motion for a prohibition was sustained by Wilde and 
Henderson, and opposed by Crittenden. The reporter has no 
notes of the arguments of Henderson and Crittenden, and from 
that of Wilde only extracts can be given.

referred to the seven facts stated in the beginning of 
this report, and then said, the questions of law insisted on by 
the suggestion are,

1. That the Bankrupt Act contemplates two kinds of juris-
diction : one over parties claiming under the bankruptcy, the 
other over parties claiming adversely to it; the one summary, 
the other formal; the one exclusive in the District Court exer-
cising summary jurisdiction in matters of bankruptcy, without 
appeal, as defined by section 6th; the other a concurrent 
jurisdiction in both District and Circuit Courts for or against 
parties claiming an adverse interest, according to the pro-
visions of section 8th, which is not summary, but formal, to be 
exercised according to the rules and forms of chancery or 
common law, and subject to review in this court by appeal or 
writ of error under the general provisions of the laws hereto-
fore passed regulating writs of error and appeals.

2. That the rules of said bankrupt court regulating its sum-
mary process, in pursuance of which this proceeding by 
Christy is assumed to be instituted and entertained, are in 
violation of the Bankrupt Act—which rules are herewith 
exhibited.

The reasons why this court should interpose to restrain the 
District Court from further proceedings in the matter are 
two:

1. Because said court, proceeding summarily on petition, as 
in a matter of bankruptcy, has no lawful cognisance and juris-
diction of the matter.

2. Because by permitting said court so to proceed and 
decide, (from which decision no appeal would lie,) would be
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to permit said district and inferior court to impair the legiti-
mate powers of this *court in its appellate jurisdiction, and 
to deprive the bank of its right to invoke the supervisory 
powers of this court by appeal.

After stating the general principles on which prohibitions 
issue, which were cases where an appeal does not lie, and cit-
ing a number of authorities, Mr. Wilde continued—

For the present, then, we are to consider whether the Dis-
trict Court, sitting as a bankrupt court of exclusive and sum-
mary jurisdiction of all matters arising under the bankruptcy, 
and deciding without appeal, has rightful and lawful cogni-
sance of the matters it is proceeding to investigate and adjudi-
cate upon in this case.

Here are lawful mortgages, made and recorded according to 
the laws of Louisiana, bearing date three years before peti-
tion of the mortgagor to be declared a voluntary bankrupt.

Here is a mortgagee who has not proved his debt under the 
bankruptcy, but has rested on this state lien ; prosecuting that 
lien to judgment of foreclosure upon his said mortgages in the 
state court, before the petition in bankruptcy.

Here is an order of seizure and sale, and an actual levy on 
the mortgaged premises by the sheriff one month before the 
petition of the mortgagor for the benefit of the Bankrupt Act.

Under this levy or seizure the mortgagee proceeded to sell 
the mortgaged premises, after appraisment, advertisement, and 
all other legal pre-requisites, in several distinct lots, according 
to their separate enumeration in the mortgages and appraise-
ment, and in as minute divisions as the nature of the property 
would admit or the law allow.

And the substantial question before this court is, whether he 
who has never proved his debt, never came in under the bank-
ruptcy, can be dragged into the District Court, sitting as a 
bankrupt court, and exercising summary jurisdiction, without 
appeal; his writ of seizure and sale annulled, the judgment of 
the state court vacated, the sale set aside, and his mortgages 
declared null and void, though the Supreme Court of the state 
have declared them good and valid.

The mere statement of such a question would seem to be 
enough to decide it; but its very simplicity leads to the suspi-
cion of error, and therefore we will verify it step by step.

First then, the proceedings in bankruptcy, of which we pro-
duce an authenticated copy, and the clerk’s certificate, show 
exclusively that the City Bank has never proved its debt 
against Walden. See transcript of the petition, schedule, &c., 
m bankruptcy—clerk’s certificate, last page.

We hold it to be clear law, that a party holding a mortgage
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cannot be compelled to prove his debt, or come in under the 
commission; and we hold that unless he does so, the District 
Court, exercising the powers of a bankrupt court, and pro-
ceeding summarily without appeal, has no jurisdiction over 
him.
*2991 “ a credit°r has a security or lien, he is not com-

-* pellable to *come in under the commission; he may 
elect to stand out, and rely on his security or lien.

“ But if he does prove, he relinquishes his security for the 
benefit of all.” Cullen on Bankruptcy, 145, 149.

If this be the case in England, a fortiori, it is so under our 
late bankrupt act, which contains a clause saving state liens. 
Section 2, p. 16, Bankrupt Act:—

“Nothing in this act contained shall be construed^ to annul, 
destroy, or impair any liens, mortgages, or other securities or 
properties, real or personal, which may be valid by the laws of 
the states respectively.”

In the decisions under this law, although there has been a 
diversity of opinion as to what constituted a lien, there has 
been none that a mortgage was one.

There has been no diversity of opinion on the point whether 
a mortgaged creditor could be compelled to prove or not.

There has been some difference of opinion how, and in what 
court, and by what process or form of proceeding, the state 
lien is to be saved; but all agree that saved it must be.

On the score of authority, it cannot be expected we should 
do more than produce the decisions of circuit or district judges. 
These questions have not yet been adjudicated in this court.

We rely on the following cases, decided by judges of this 
court on their circuits, of by district judges, respectable for 
learning and ability.

The decision of Mr. Justice Baldwin in the matter of Kerlin, 
a bankrupt, reported in the United States Gazette, of Phila-
delphia, of 26th October, 1843.

The decision of Mr. Justice Story, in the case of Mitchell, 
assignee of Roper v. Winslow and others, in the Circuit Court 
of Maine, reported in the Law Reporter of Boston, for Decem-
ber, 1843, pp. 347, 360.

Mr. Justice McLean’s decision in the case of N. C. McLean, 
assignee in bankruptcy v. The Lafayette Bank, J. S. Bucking-
ham and others, to be found in the Western Law Journal for 
October, 1843, p. 15.

Mr. Justice McLean’s decision in the case of N. C. McLean, 
assignee, v. James F. Meline\ Western Law Journal for Novem-
ber, 1843, p. 51.

Mr. Justice Story’s decision in the case of Muggridge, Id.; 
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357; in Ex parte Cook, Id., 444 ; Ex parte Newhall, Id., 308; 
in Dutton v. Freeman, Id., 452.

Mr. Justice Thompson’s decision in Houghton n . Eustis, Id., 
506.

Judge Prentiss’s (of Vermont) opinion in Ex parte Spear, 
Id., 399; and Ex parte Comstock, Id., 165. r*QOO

*Judge Conkling’s (of New York) opinion in Ex ' 
parte Allen, Id., 568.

Judge Monroe’s (of Kentucky) opinion in Nile’s Register, 
5th November, 1842; and those of Irwin, Randall, and Gil- 
i hrist, Id.

These cases, it is humbly submitted, establish the doctrine 
for which the defendants contend, namely: that the state lien 
in this case was properly and rightfully enforced under the 
state law and process. Penn. Law Journal for November, 
1842, p. 302, Ex parte Dudley, Judge Randall and the late 
Judge Baldwin’s decisions; Penn. Law Journal, April, 1844, 
p. 246, Large n . Bosler, District Court of Philadelphia; Law 
Reporter for October, 1844, p. 281, Judge Conkling’s decision 
on Briggs v. Stephens (proving surrenders lien) ; Western Law 
Journal, April, 1844, Judge McLean’s decision in McLean v. 
Rockey, p. 302; Law Reporter, July, 1844, Mr. Justice Story’s 
decision in Bellows and Peck, United States Circuit Court of 
New Hampshire, pp. 125, 127; Law Reporter, June, 1844, 
Superior Court of New Hampshire, Kitteridge v. Warren, p. 
87; Penn. Law Journal, October 15th, 1842, p. 223, Judge 
Randall’s decision (distress) ; Penn. Law Journal, October 15, 
1842, p. 245, Judge Randall (proof withdrawn) ; Ex parte 
Lafeley, Report of Kitteridge & Emerson, Sup. Court, New 
Hampshire.

The decision of Judge Gilchrist in the case of McDowall'’s 
assignee v. Planters’ and Mechanics’ Bank, of which an authen-
ticated copy is produced.

But this court very properly holds itself entirely uncommit-
ted by Circuit Court decisions. They are merely cases at nisi 
prius, and the matters there determined are as open to discus-
sion as ever.

(Mr. Wilde then went on to argue that a mortgaged creditor 
could not be compelled to prove his debt, and that if he did so, 
he would only come in for a share of the assets pro rata; and 
then investigated the jurisdiction of the District and Circuit 
Courts in bankruptcy, and the revisory powers of this court 
by appeal or prohibition, as follows:)

In considering the authority of the District Court exercising 
summary jurisdiction in cases of bankruptcy, it will be most 
convenient and perspicuous to examine—
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First. Its exclusive jurisdiction.
Secondly. Its jurisdiction concurrently with the Circuit 

Court.
Its exclusive jurisdiction is granted by the 6th section, which 

is as follows :
(Mr. Wilde here quoted it at length.)
To obtain a distinct idea of the extent and boundaries of 

the jurisdiction thus granted, it is requisite to examine them 
under three different aspects :

First. As to the persons over whom—that is, for or against 
*¿011 wh°m—jurisdiction is given.

J *Secondly. As to the objects, rights, or claims, sub-
jected to such jurisdiction.

Thirdly. As to the modes and forms of proceeding.
A careful analysis of this section will show—
First, as to persons :
That the jurisdiction granted extends—
To the bankrupt ;
To the creditors claiming any debt under the bankruptcy ;
To the assignee, whether in office or removed.
These parties and each of them are authorised to sue each 

other in the District Court, and to litigate their respective 
claims or pretensions there. But the court will remark, there 
is no jurisdiction whatever granted by this section, so far as 
persons are concerned, to a creditor who does not claim under 
the bankruptcy. No jurisdiction over such a creditor is 
granted : none is given for him or against him. This distinction 
has always been recognized by the courts of the United States 
wherever the point has been brought to their attention. 
Briggs v. Stephens, Law Rep., Oct. 1844, p. 282, per Conkling, 
J. ; JEx parte Dudley, Penn. Law Journal, Nov. 19, 1842, pp. 
320, 321, per Justice Baldwin ; Assignée of McDowall v. Plant-
ers' and Mechanics’ Bank, per Judge Gilchrist.

Secondly. As to objects, rights, claims, and controversies, 
subjected to the summary jurisdiction of the District Court 
sitting in bankruptcy.

The jurisdiction granted by this section extends—
To all controversies between the bankrupt and any creditor 

claiming any debt or demand under the bankruptcy ;
To all controversies between such creditor and the assignee 

of the estate ;
To all controversies between the assignee and the bankrupt ; 

and—
To all acts, matters, and things, to be done under and by 

virtue of the bankruptcy.
' But your honors will observe, that under this section, so fai 
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as objects, rights, claims, or controversies are concerned, no 
jurisdiction is granted in controversies between the assignee 
and a creditor not claiming under the bankruptcy, but claim-
ing adversely to it.

No jurisdiction is granted in controversies between such a 
creditor and other creditors claiming under the bankruptcy.

None in cases between a creditor claiming adversely to the 
bankruptcy and the bankrupt himself.

None where the acts, matters, and things are not done, or be 
done under and in virtue of the bankruptcy, but before it, 
independent of it, and adversely to it.

So far, then, as the objects of the District Court’s summary 
jurisdiction in bankruptcy are concerned, no such jurisdiction 
is granted by this section over the rights or demands of a 
creditor- who claims adversely to the bankruptcy, and not 
under it.

*In relation to such a creditor, so claiming such 
rights, he is not authorized to sue in that court either L 
the assignee or the bankrupt, or the creditors claiming under 
the bankruptcy; neither, in regard to such a creditor and 
such rights, is the assignee or the bankrupt, or the other cred-
itors claiming under the bankruptcy, empowered to sue him 
there.

Thirdly. In reference to the modes and forms of proceeding, 
it is indisputable that in the District Court, sitting as a bank-
rupt court, and holding jurisdiction in bankruptcy under the 
6th and 7th sections, the proceedings are summary, and in 
general without appeal.

But however clearly it may appear that by the letter of the 
6th section no such jurisdiction is granted for, against, or over 
a creditor claiming adversely to the bankruptcy, it may be 
said cognisance of such claims somewhere is indispensable to 
the full execution of a uniform system, and therefore, ex neces-
sitate, it must be vested in some court of the United States.

- He who objects to the jurisdiction of a court (it will be 
said) must show that some other court has jurisdiction. We 
assume that obligation and this brings us to a like analysis of 
the 8th section.

That section is as follows:
“ Sect. 8. And be it further enacted, That the Circuit Court 

within and for the district where the decree of bankruptcy is 
passed, shall have concurrent jurisdiction with the District 
Court of the same district of all suits at law and in equity,’ 
which may and shall be brought by any assignee of the bank-
rupt against any person or persons claiming an adverse 
interest, or by such person against such assignee, touching
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any property or rights of property of said bankrupt transfer-
able to, or vested in, such assignee; and no suit at law or in 
equity shall in any case be maintainable by or against such 
assignee, or by or against any person claiming an adverse 
interest, touching the property and rights of property afore-
said, in any court whatsoever, unless the same shall be brought 
within two years after the declaration and decree of bank-
ruptcy, or after the cause of suit shall first have accrued.”

With respect to the jurisdiction granted by this section, the 
court will observe it is concurrent in the District and Circuit 
Courts. But as some complexity and confusion are likely to 
arise in considering the variety of jurisdictions possessed by 
the same tribunal, though sitting on different sides, and pro-
ceeding by different forms, we will analyze this section as to 
the jurisdiction thereby granted to the Circuit Courts, with 
reference to the persons for or against whom it is granted, the 
subject-matters over which it is extended, and the modes and 
forms of proceeding required to be adopted.

As soon as we shall have ascertained what the jurisdiction of 
the Circuit Court is, under the 8th section, it will be easy to 
apply it to the District Court, for as the two courts under the 
*80^1 $^h sec^on have concurrent jurisdiction, it follows that

-I whatever jurisdiction is *granted by that section to the 
one is granted to the other. When the Circuit Court’s juris-
diction under it is known, the District Court’s jurisdiction 
under it is known to be • the same, and we thus arrive at a 
clear and precise conception of the two district jurisdictions, 
which we allege 'exist in the District Court, namely:

1. Its summary jurisdiction as to parties claiming under the 
bankruptcy.

2. Its jurisdiction as a court of law and equity, for- or 
against parties claiming adversely to the bankruptcy; a juris-
diction not summary, but to be exercised according to the 
usual modes and forms of courts of chancery or common law, 
according as the nature of the case made, or the relief sought, 
belongs to the one or the other forum.

Let us examine, then, the jurisdiction granted by the 8th 
section to the Circuit Court.

1. It extends to all suits of law or in equity brought by an 
assignee against any person claiming an adverse interest.

2. To all suits at law or in equity by such person, against 
such assignee, touching any property or rights of the bank-
rupt.

Thus we see that the very jurisdiction over persons claim-
ing an adverse interest and rights, not arising under the bank-
ruptcy, but in opposition to it, which the 6th section did not
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grant to the District Court exercising summary jurisdiction, 
has been granted to the Circuit Court by the 8th section, as a 
court of common law and equity, proceeding according to its 
ordinary jurisdiction in such suits, and according to the usual 
modes and forms of proceeding in chancery, where a chancery 
remedy is sought, and of common law, where a common law 
remedy is adequate.

The District Court, then, as a court of summary jurisdic-
tion, has no cognisance of cases for or against persons claim-
ing an adverse interest, but the Circuit Court has; and the 
Circuit Court, as to such cases, proceeds not summarily, but 
according to the usual modes and forms of courts of common 
law or chancery.

Now the jurisdiction granted to the District Court by the 
8th section is concurrent with that given to the Circuit Court 
by the 8th section—that is to say, it is neither more nor less, 
but precisely the same; to be exercised over the same parties, > 
in the same way, and by the same rules and forms of proceed-
ing.

There are then two distinct jurisdictions given to the Dis-
trict Courts, as we undertook to prove.

The one a summary jurisdiction, to be exercised over all 
claiming under the bankruptcy, and this jurisdiction is exclu-
sive. The other a formal jurisdiction, coextensive with that 
given to the Circuit Court, for and against persons claiming 
adversely to the bankruptcy, which jurisdiction is not sum-
mary, but to be exercised according to the usual forms of 
common law or chancery.

The summary jurisdiction of the Bankrupt Court po«, 
may be admitted *for the purposes of this argument, to L 
be exclusive and without appeal.

But the jurisdiction granted to the Circuit Court over per-
sons claiming an adverse interest, is not summary, but is the 
ordinary jurisdiction of that court as a court of common law 
and chancery, extended over a new class of cases, and a new 
description of suitors, it is true, but to be exercised according 
to long-established forms; and as the only jurisdiction pos-
sessed by the District Court over persons, not parties to the 
bankruptcy, but claiming adversely to it, is precisely the same 
as that given by the 8th section to the Circuit Court, it fol-
lows that, when the District Court takes cognisance of that 
class of cases, its jurisdiction is to be exercised according to 
he usual forms of chancery and common law, by bill or suit, 

Precisely as the Circuit Court would exercise it.
Ihe Circuit Court in such cases cannot decide summarily, 

ana as the jurisdiction of the District Court is the same, and
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no more, as to that description of persons and controversies, 
the District Court cannot decide summarily.

To maintain the opposite doctrine, is to assert that a con-
current jurisdiction may be different, and greater in the one 
court than the other, and that the formal and summary juris-
dictions of a court may be ^adopted and intermingled at its 
pleasure. It is indisputable, and conviction results from a 
mere inspection of the proceedings, that.William Christy, the 
assignee, is proceeding in the District Court, sitting in bank-
ruptcy, and according to the course of its summary jurisdic-
tion as a bankrupt court.

The petition is so addressed, [p. 7 of the printed papers 
attached to the suggestion.] All the pleadings and orders in 
the cause are uniformly so entitled. They are “ in the United 
States District Court, sitting in bankruptcy,” pp. 7, 12,14, 23, 
24, 25, 26, 27, and 28.

Now, where the relief sought belongs to the chancery juris-
diction, it must be sought in Louisiana, as well as elsewhere, 
in the courts of the United States, according to the course 
and forms of chancery practice. McCullum v. Eager, 2 
How., 63.

The proceeding of the assignee is by petition, not by bill in 
chancery.

The motive of his so proceeding is sufficiently obvious. If 
he can maintain the jurisdiction of the District Court, exercis-
ing summary jurisdiction in bankruptcy, he cuts off all appeal. 
He has succeeded in persuading the District Court, that the 
case comes under and belongs to its summary cognisance. A 
plea to the jurisdiction upon the very ground we are arguing, 
has been submitted to that court and overruled. Vide the 
plea to the jurisdiction, pp. 25, 26, of the printed record an-
nexed to the suggestion and order overruling it, p. 26.
*3051 ^ne’ f^eref°re’ i8 manifest that William Christy

J the assignee, *is proceeding in the bankrupt court, 
according to the course of its summary jurisdiction.

The plea so expressly alleges, pp. 25, 26.
By demurring ore tenus to the plea, which he is held to have 

done, by praying judgment of the court upon it, although no 
formal demurrer is allowed by the law or practice of Louis-
iana, he admits the fact.

And the court, by overruling the plea, decide, that he is 
proceeding in the court of bankruptcy, according to the course 
of its summary jurisdiction, but that he is rightfully and law-
fully proceeding there.

This is the precise point we have attempted to disprove, and 
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upon which we seek the judgment of this court, in the form 
of an order for a prohibition.

Thus, then, we think we have sustained the first branch of 
our argument, namely, that the District Court of the United. 
States for the eastern district of Louisiana is proceeding in 
the case of William Christy, assignee, against the City Bank of 
New Orleans, without jurisdiction, and contrary to law, and in 
such manner as to deprive the City Bank of an important 
legal right.

This view is sustained by the decision of the late Mr. Jus-
tice Baldwin, Ex parte Dudley, P. L. J., Nov. 19, 1842, p. 297; 
by Briggs v. Stephens, per Conkling, J., Law Reporter, Oct., 
1844, p. 282.

The decision of Mr. Justice Baldwin, in the matter of John 
Kerlin, reported for the United States Gazette, 26th October, 
1848.

The dissenting opinion of Judge Bullard, in the case of 
The State v. Rosanda, p. 23, of the Printed Documents, in 
which it is understood Chief Justice Martin agrees, although 
he did not sit in the cause; and the dissenting opinion of the 
same judge in Bank's case, p. 7 of the same documents.

Assuming, therefore, that the true jurisdiction, in a case 
like the present, is not in the District Court proceeding sum-
marily by petition and order, but in the United States Circuit 
Court for the eastern district of Louisiana sitting in chancery, 
or the District Court of that district having concurrent chan-
cery jurisdiction, in cases for or against a creditor claiming 
adversely, under and by virtue of the 8th section of the bank-
rupt act, in which suit the proceeding must be by bill and 
answer, according to the usual chancery rules and forms.

We are next to show that in such a case an appeal would lie.
(Mr. Wilde went on to maintain this proposition, citing 

many authorities.)
We regard it, then, as established, that from the summary 

jurisdiction of the bankrupt court no appeal lies.
That from the chancery jurisdiction, granted by the 8th 

section concurrently to the Circuit and District Courts, an 
appeal does lie.

*Phat the summary jurisdiction does not extend to a 
party claiming adversely.

That the chancery does.
And that Christy, in resorting to the summary jurisdiction, 

does so because he has an evident interest to deprive the bank 
of the right of appeal, and to oust this court of its ultimate 
appellate jurisdiction.

All this may be true, and vet we may have no redress.
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Let us now inquire if this court be competent to grant us 
any remedy, and whether we have sought the proper one.

We have seen, in the early part of this argument, from the 
English authorities, that in the King’s Bench this would be 
clearly a case for a prohibition.

But this court, it has already been admitted, does not pos-
sess, in such cases, an authority coextensive with that of the 
King’s Bench.

We are to show—
1st. That the exercise of such an authority is delegated to 

it by the Constitution and laws of the United States ; and
2d. That its exercise is necessary to protect its appellate 

jurisdiction.
First, then :
Has the Supreme Court power to issue writs of prohibition 

to the lower courts of the United States generally, wherever 
they exceed their jurisdiction ?

The 13th section of the Judiciary Act of 1789, 1 Laws U. 
S., 59, gives this court power to issue writs of prohibition to 
the District Courts, proceeding as courts of admiralty and 
maritime jurisdiction, and writs of mandamus in cases war-
ranted by law, to any courts, or persons holding office under 
the United States.

The 14th section gives power to issue writs of scire facias, 
habeas corpus, and all other writs not specially provided for by 
statute, and which may be necessary for the exercise of their 
jurisdiction.

Now the writ of prohibition, in civil cases of common law 
and equity jurisdiction, is a writ not specially provided for by 
statute ; and we undertake to show hereafter that it is neces-
sary for the exercise of the Supreme Court’s appellate powers.

The first objection we must meet is, that express authority 
being given to issue prohibitions in admiralty and maritime 
cases, it must be presumed there is no such authority in any 
other cases “ expressio unites est exclusio alterius.”

But besides.the argument already used in anticipation, that 
the writ in common law cases is not specially provided for by 
statute, and therefore within the general powers granted by 
the 14th section, it may be remarked :—

That it would be singular, indeed, if it did not lie by our 
law, in all that large class of cases in which it does lie by the 
law of England, and vice versa, that in thé only case where it 
has been sometimes held not to lie by the law of England, it 
*^071 does be by our law. . .

-I *Such an anomaly would be contrary to the spirit oi
348



JANUARY TERM, 1845. 307

Ex parte Christy.

our whole legislation, whose tendency is to extend justice, not 
to barricade jurisdictions.

But why, then, was the express grant of power made to 
issue prohibitions in admiralty cases ? Considered historically, 
the answer is obvious: out of abundant caution.

At that period the jealousy of a part, and a large part, of 
the people towards the courts of the United States, especially 
those not proceeding according to the course of the common 
law, was excessive.

The amendments made to the Constitution, and the debates 
of the time, are conclusive proofs of the facf.

The decisions of Lord Mansfield in Lecaux v. Eden, and 
Lindo v. Rodney, were made in 1781 and 1782, and in 1789 
must have been well known in the United States.

They declared that a writ of prohibition did not lie from 
the courts of common law to a court of exclusive jurisdiction 
—as the Court of Prize—although it was alleged the goods 
belonged to a British subject, and were seized on land.

This was certainly quite enough to alarm a sensitive jeal-
ousy; and though the enactment may not have covered the 
whole ground of apprehension, the fair inference under all the 
circumstances is, that the clause in our act was adopted to 
extend the remedy, by prohibition, to cases which it was sup-
posed it could not reach by the common law—to enlarge the 
remedy, not to contract it.

The general power to issue all other writs necessary to the 
exercise of their jurisdiction, is broad enough to cover pro-
hibitions, when used as an appellate or revisory process.

(Mr. JDVcZe then went on to review and criticise the cases of 
Marbury v. Madison, Weston v. City Council of Charleston, 2 
Pet., 464; Cohens v. Virginia, 6 Wheat., 397; and contended 
that the authority to issue a writ of prohibition rested upon 
the same ground as writs of mandamus and procedendo, niz ., 
the necessity of protecting the appellate jurisdiction of the 
Supreme Court.)

If our distinction between the summary bankrupt jurisdic- 
ron and the formal chancery jurisdiction of the District Court 

■ 6 ^a^en’ follows, that when the district judge, sitting 
in the summary court of bankruptcy, usurps the authority of 

® fo^al chancery court, and subjects to the power persons 
an things belonging to the cognisance of the latter, he com- 
nncs an excess of jurisdiction.
th <- assoc^afe justice presiding in the Circuit Court of 

a district, sustains the District Court in that excess, and
as he is supposed to have done, that it is proceeding reg- 

ar y and lawfully, when in truth its proceedings are irregu-
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lar and unlawful, then either this court must have power to 
issue a prohibition, or its authority to revise the proceedings 
of inferior tribunals, to confine them within the limits of their 
jurisdiction, and to protect their own, is so far completely

-* *If the application for a prohibition, therefore, must 
first be made to the Circuit Court, and when refused there 
cannot be brought here by appeal, or writ of error, it follows, 
that although this court would have ultimate appellate juris-
diction of this cause, if regularly brought and prosecuted ac-
cording to law, on the chancery side of that court, yet, if 
irregularly and unlawfully prosecuted on the bankrupt side, 
and the district judge and circuit judge erroneously sustain it 
there, we have no redress, and this tribunal is impotent to pre-
serve its own ultimate appellate jurisdiction. In the language 
of Chief Justice Marshall, “It can neither revise the judg-
ment of the inferior court nor suspend its proceedings.” 
6 Wheat., 397.

For the general practice in prohibition, we refer the court to 
Croucher n . Collins, 1 Saund., 136, 140, notes 1, 2, 3, 4, and 5; 
2 Chit. Gen. Pr., 355; 3 Bl. Com., 355; 2 Sell. P., 425. Cases 
in Prohibition: 14 Petersd. Abr. verbo Prohibition ; 2 Salk., 
547; 3 Mod., 244; 6 Id., 79; 11 Id., 30. Leading Cases: 
Leman v. Groulty, 3 T. R., 3; Dutens v. Robson, 1 H. Bl., 100; 
2 Id., 100, 107; Leceaux v. Eden, Doug., 594; Lindo v. Rod-
ney, Id., 613. Pleadings and Forms: 6 Wentw. Plead., 242, 
304; 1 Saund., 13'6, 142.

Mr. Justice STORY delivered the opinion of the court.
This is the case of an application on behalf of the City Bank 

of New Orleans to this court for a prohibition to be issued to 
the District Court of the United States for the district of 
Louisiana, to prohibit it from further proceedings in a certain 
case in bankruptcy pending in the said court upon the petition 
of William Christy, assignee of Daniel T. Walden, a bank-
rupt. The suggestions for the writ state at large the whole 
proceedings before the District Court, and contain allegations 
of some other facts, which either do not appear at all upon the 
face of those proceedings, or qualify or contradict some of the 
statements contained therein. So far as respects these allega-
tions of facts, not so found in the proceedings of the District 
Court, we are not upon the present occasion at liberty to enter-
tain any consideration thereof for the purpose of examination 
or decision, as it would be an exercise of original jurisdiction 
on the part of this court not confided to us by law. The ap-
plication for the prohibition is made upon the ground that the 
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District Court has transcended its jurisdiction in entertaining 
those proceedings ; and whether it has or not must depend, 
not upon facts stated dehors the record, but upon those stated 
in the record, upon which the District Court was called to act, 
and by which alone it could regulate its judgment. Other 
matters, whether going to oust the jurisdiction of the court, or 
to establish the want of merits in the case of the plaintiff, 
constitute properly a defence to the suit, to be propounded for 
the consideration of the District Court by suitable r*onq 
pleadings, supported by suitable *proofs, and cannot be 
admitted here to displace the right of the District Court to 
entertain the suit.

Let us then see what is the nature of the case originally 
presented to the District Court. It is founded upon a petition 
of William Christy, as assignee of Daniel T. Walden, a bank-
rupt, in which he states, that the bankrupt, at the time of his 
filing his schedule of property and surrendering it to his credi-
tors, was in possession of a large amount of real estate, 
described in the petition, situate in the city of New Orleans, 
which was to be administered and disposed of in bankruptcy ; 
the bankrupt having applied to the court for the benefit of the 
Bankrupt Act. It further states, that the City Bank of New 
Orléans, claiming to be a creditor of the bankrupt and to have 
a mortgage on the aforesaid property, the said corporation 
being a schedule creditor, being a party to the proceedings in 
bankruptcy, and being fully aware of the pendency of the same 
proceedings, did proceed to the seizure of the said property, and 
did prosecute the said seizure to a sale of the same property, 
the same being put up and offered for sale at public auction by 
the sheriff of the state District Court, on or about the 2Tth of 
June, 1842 ; and it was by the said sheriff declared to be struck 
off to the said City Bank, notwithstanding the remonstrances of 
the said assignee and his demands to have the same delivered 
up to him for the benefit of all the creditors of the bankrupt. 
It further avers, that the same property was illegally offered 
for sale, and that it is itself a nullity, and conferred no title 
on the said City Bank ; that the sale was a fraud upon the 
Bankrupt Act; that the City Bank attempted thereby to 
obtain an illegal preference and priority over the other credi-
tors of the bankrupt, and that the property was sold at two- 
thirds only of its estimated value; that the City Bank had 
never delegated to any person the authority to bid off the 
same to the said bank at the sale ; and that the previous 
formalities required by law for the sale were not complied 
with, and that the property had been illegally advertised and 
appraised. It further avers, that the bankrupt, long prior to
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his bankruptcy, was contesting the debt claimed by the said 
bank; and contending that the said debt was not owing by 
him, and the said property was not bound thereby. It further 
avers, that the said debt is void for usury on the part of the said 
bank in making the loan, the same not having been made 
in money, but that it was received as at par in bonds of the 
Municipality No. 2, which were then at depreciation at from 
twenty to twenty-five per cent., at their real current market 
value; and that the said bank had no authority to make the 
said contract or to accept or execute the mortgage given by 
the bankrupt, and that the contract and mortgage are utterly 
void, and should be so decreed by the court.

The prayer of the petition is, that the sheriff’s adjudication 
of the said property may be declared null and void, and that 

nq the said property may be adjudged to form part of the 
-* bankruptcy and given up *to the petitioner to be by 

him administered and disposed of in the said bankruptcy and 
according to law; that the said debt and mortgage may be 
decreed to be null and void, and the estate of the said bank-
rupt discharged from the payment thereof; and that if the 
said adjudication shall be held valid, and the debt and mort-
gage maintained by the court, then that the amount of the 
said adjudication may be ordered to be paid over by the said 
bank to the petitioner, to be accounted for and distributed by 
him according to law in the course of the settlement of the 
bankrupt’s estate, and for all general and equitable relief in 
the premises.

To this petition the bank, by way of answer, pleaded 
various pleas—(1) That the District Court had no jurisdic-
tion to decide upon the premises in the petition; (2) That 
the subject had already become res judicata in two suits of 
D. T. Walden v. The City Bank, and The City. Bank n . D. T. 
Walden, in the state courts, and by the District Court upon 
the petition of D. T. Walden for an injunction, (not stating 
the nature or subject-matters of such suits, so as to ascertain 
the exact matters therein in controversy;) (3) That the 
petition contained inconsistent demands, viz.: that the sale be 
set aside, and that the proceeds of the sale be decreed to the 
petitioner; and (4) That the mortgages to the bank were 
valid upon adequate considerations; that the order of seizure 
and sale were duly granted, and the sale duly made with all 
legal formalities, and the property adjudicated to the bank; 
that the price of the adjudication was retained by the bank to 
satisfy the said mortgages, and that the bank became and were 
the lawful owners of the property. The pleas concluded with 
a denial of all the allegations in the petition, and prayed that
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the issues in fact involved in the petition be tried by a jury. 
It is unnecessary for us to consider whether such a mode of 
pleading is allowable in any proceedings in equity, whether 
they are summary or plenary.

Upon this state of the pleadings the petitioner took excep-
tions to the answer of the bank, and three questions were 
adjourned into the Circuit Court for its decision. To these 
questions the Circuit Court returned the following answers. 
(See them quoted in the statement of the reporter.)

Subsequently the assignee filed a supplemental or amended 
petition in the District Court, stating the matters contained in 
the original petition more fully and at large, with more precise 
averments, and mainly relying thereon; and alleging, among 
other things, that the City Bank became a party to the pro-
ceedings in bankruptcy; and by a subsequent amendment or 
supplemental allegation the assignee averred that the bank 
became a party to the proceedings in bankruptcy, first, by 
operation of law, the bank being at the time of the bank-
ruptcy mortgage creditors of the bankrupt and named in his 
schedule; secondly, by their own act, having filed a petition 
in the court, in September, 1842, praying that the 
demand of the assignee *for the postponement of the \ 
sale of certain property be disregarded, that their privileges 
be recognized, and that the property be sold under an order of 
the court for cash; and that the court had since refused leave 
to the bank to withdraw and discontinue the latter application 
and petition.

To the supplemental and amended petition the bank put in 
an answer or plea, denying the jurisdiction of the District 
Court to take cognisance thereof, and insisting that they had 
never proved their debt in bankruptcy, but had prosecuted 
their remedy in the state courts against the mortgaged prop-
erty, relying upon their mortgage as a lien wholly exempted 
from the operation of the bankruptcy by the express terms of 
the Bankrupt Act; that the District Court, sitting as a bank-
rupt court, and holding summary jurisdiction in matters of 
bankruptcy under the act of Congress, ought not to take cog-
nisance of the petition and supplemental petition, inasmuch as 
all jurisdiction over the premises is by law vested iij and of 
right belongs to the Circuit Court of the United States for 
the eastern district of Louisiana, holding jurisdiction in 
equity, and proceeding according to the forms and principles 
of chancery as prescribed by law, or to the District Court of 
the United States, proceeding in the same manner, and vested 
with concurrent jurisdiction over all suits at law or in equity 
brought by an assignee against any person claiming an adverse
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interest, which courts are competent to entertain the suit of 
the petitioner and grant him the relief prayed for, if by law 
entitled to the same, and not this court; and the bank, there-
fore, prayed the said petition and supplemental petition to be 
dismissed for want of jurisdiction.

The District Court affirmed its jurisdiction, considering 
that the matters of the plea had been already determined by 
the decree of the Circuit Court already referred to, and over-
ruled the plea, and ordered the bank to answer to the merits 
of the cause.

It is at this stage of the proceedings, so far as the record 
before us enables us to see, that the motion for the prohibition 
has been brought before this court for consideration and deci-
sion. Upon the argument the principal questions which have 
been discussed are, first, what is the true nature and extent of 
the jurisdiction of the District Court sitting in bankruptcy? 
secondly, whether if the District Court has exceeded its juris-
diction in the present case, a writ of prohibition lies from this 
court to that court to stay farther proceedings? Each of 
these questions is of great importance, and the first in an 
especial manner having given rise to some diversity of opinion 
in the different circuits, and lying at the foundation of all the 
proceedings in bankruptcy, is essential to be decided in order 
to a safe and just administration of justice under the Bank-
rupt Act.

In the first place, then, as to the jurisdiction of the District 
Court in matters of bankruptcy. Independent of the Bank- 
*3121 ruP^ Act 1841, ch. 9, the District Courts of the

-J United States possess no *equity jurisdiction whatso-
ever; for the previous legislation of Congress conferred no 
such authority upon them.1 Whatever jurisdiction, therefore, 
they now possess is wholly derived from that act. And, as we 
shall presently see, the jurisdiction thus conferred is to be 
exercised by that court summarily in the nature of summary 
proceedings in equity.

The obvious design of the Bankrupt Act of 1841, chap. 9, 
was to secure a prompt and effectual administration and settle-
ment of the estate of all bankrupts within a limited period. 
For this purpose it was indispensable that an entire system 
adequate to that end should be provided by Congress, capable 
of being worked out through the instrumentality of its own 
courts, independently of all aid and assistance from any other 
tribunals over which it could exercise no effectual control. 
The 10th section of the act declares, that in order to ensure a

’Cit ed , Morgan v, Thornhill, 11 Wall., 80. 
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speedy settlement and close of the proceedings in each case in 
bankruptcy, it shall be the duty of the court to order and 
direct a collection of the assets, and a reduction of the same 
to money, and a distribution thereof at as early periods as 
practicable, consistently with a due regard to the interests of 
the creditors, and that such distribution of the assets, so far as 
can be done consistently with the rights of third persons hav-
ing adverse claims thereto, shall be made as often as once in 
six months; and that all the proceedings in bankruptcy in 
each case, if practicable, shall be finally adjusted, settled, and 
brought to a close by the court, within two years after the 
decree declaring the bankruptcy. By another section of the 
act, (§ 3,) the assignee is vested with all the rights, titles, 
powers, and authorities, to sell, manage, and dispose of the 
estate and property of the bankrupt, of every name and na-
ture, and to sue for and defend the same, subject to the orders 
and directions of the court, as fully as the bankrupt might 
before his bankruptcy. By another section, (§ 9,) all sales, 
transfers, and other conveyances of the bankrupt’s property, 
and rights of property, are required to be made by the assignee 
at such times and in such manner as shall be ordered and 
appointed by the court in bankruptcy. By another section, 
(§ 11,) the assignee is clothed with full authority, by and 
under the order and direction of the proper court in bank-
ruptcy, to redeem and discharge any mortgage, or other 
pledge, or deposit, or lien upon any property, real or per-
sonal, and to tender a due performance thereof, and to com-
pound any debts or other claims or securities due or belonging 
to the estate of the bankrupt.

From this brief review of these enactments it is manifest 
that the purposes so essential to the just operation of the 
bankrupt system, could scarcely be accomplished except by 
clothing the courts of the United States sitting in bankruptcy 
with the most ample powers and jurisdiction to accomplish 
them; and it would be a matter of extreme surprise if, o 
when Congress had thus required the end, *they should L 
at the same time have withheld the means by which alone it 
could be successfully reached. Accordingly we find that by 
the 6th section of the act it is expressly provided, “ that the 
District Court in every district shall have jurisdiction in all 
matters and proceedings in bankruptcy arising under this act, 
and any other act which may hereafter be passed on the sub-
ject of bankruptcy, the said jurisdiction to be exercised sum-
marily in the nature of summary proceedings in equity; and 
tor this purpose the said District Court shall be deemed always 
open. And the district judge may adjourn any point or ques-
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tion arising in any case in bankruptcy into the Circuit Court 
for the district, in his discretion, to be there heard and deter-
mined; and for this purpose the Circuit Court of such dis-
trict shall also be deemed always open.” If the section had 
stopped here, there could have been no reasonable ground to 
doubt that it reached all cases where the rights, claims, and 
property of the bankrupt, or those of his assignee, are con-
cerned, since they are matters arising under the act, and are 
necessarily involved in the due administration and settlement 
of the bankrupt’s estate. In this respect the language of the 
act seems to have been borrowed from the language of the 
Constitution, in which the judicial power is declared to extend 
to cases arising under the Constitution, laws, or treaties of the 
United States. But the section does not stop here, but in 
order to avoid all doubt it goes on to enumerate certain spe-
cific classes of cases to which the jurisdiction shall be deemed 
to extend, not by way of limitation, but in explanation and 
illustration of the generality of the preceding language. The 
section further declares : “ And the jurisdiction hereby con-
ferred on the District Court shall extend to all cases and con-
troversies in bankruptcy arising between the bankrupt and any 
creditor or creditors, who shall claim any debt or demand 
under the bankruptcy; to all cases and controversies between 
such creditor or creditors and the assignee of the estate, 
whether in office or removed; and to all acts, matters, and 
things, to be done under and in virtue of the bankruptcy until 
the final distribution and settlement of the estate of the bank-
rupt, and the close of the proceedings in bankruptcy.” This 
last clause is manifestly added in order to prevent the force of 
any argument that the specific enumeration of the particular 
classes of cases ought to be construed as excluding all others 
not enumerated, upon the known maxim, often incorrectly 
applied, express™ unius est exclusio alterius. The 8th section 
of the act further illustrates this subject. It is there provided, 
“ that the Circuit Court within and for the district where the 
decree of bankruptcy is passed, shall have concurrent jurisdic-
tion with the District Court of the same district, of all suits 
at law and in equity which may and shall be brought by any 
assignee of the bankrupt against any person or persons claim-
ing an adverse interest, or by such person against such assignee 
*^14-1 touching any property or rights of property of such

-* bankrupt transferable to or vested in such *as- 
signee.” Now, this clause certainly supposes either that the 
District Court, in virtue of the 6th section above cited, is 
already in full possession of the jurisdiction, in the class of 
eases here mentioned, at least so far as they are of an equitable 
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nature, and then confers the like concurrent jurisdiction on 
the Circuit Court, or it intends to confer on both courts a 
coextensive authority over that very class of cases, and thereby 
demonstrates that Congress did not intend to limit the juris-
diction of the District Court to the classes of cases specifically 
enumerated in the 6th section, but to bring within its reach 
all adverse claims. Of course, in whichever court such adverse 
suit should be first brought, that would give such court full 
jurisdiction thereof, to the exclusion of the other, but in no 
shape whatsoever can this clause be construed otherwise to 
abridge the exclusive jurisdiction of the District Court over 
all other “ matters and proceedings in bankruptcy arising 
under the act,” or over “all acts, and matters and things 
co be done under and in virtue of the bankruptcy.”

One ground urged in the declinatory plea of the bank to the 
supplemental petition, and also in the argument here, is, that 
the District Court would have had jurisdiction in equity over 
the present case, if the suit had been by a formal bill and 
other plenary proceedings according to the common course of 
such suits in the Circuit Court, but that it has no right to sus-
tain the suit in its present form of a summary proceeding in 
equity. Now, without stopping to consider whether the peti-
tion of the assignee in the present case is not in substance, 
and for all useful purposes, a bill in equity, it is clear that the 
suggestion has no foundation whatsoever in the language or 
objects of the 6th or 8th sections of the Bankrupt Act. There 
is no provision in the former section authorizing or requiring 
the District Court to proceed in equity otherwise than “ sum-
marily in the nature of summary proceedings in equity;” and 
that court is by the same section clothed with full power and 
authority, and indeed it is made its duty, “ from time to time 
to prescribe suitable rules, and regulations, and forms of pro-
ceedings, in all matters in bankruptcy,” subject to the revision 
of the Circuit Court; and it is added: “ And in all such rules, 
and regulations, and forms, it shall be the duty of the said 
courts to make them as simple and brief as practicable, to the 

avo^ unnecessary expenses, and to facilitate the use 
thereof by ‘ the public at large.’ ” If any inference is to be 
drawn from this language, it is, not that the District Court 
should in any case proceed by plenary proceedings in equity 
in cases of bankruptcy, but that the Circuit Court should, by 
he interposition of its revising power, aid in the suppression 

or any such plenary proceedings if they should be attempted 
serein. 1 he manifest object of the act was to provide speedy 

proceedings^ and the ascertainment and adjustment of all 
e aims and rights in favor of or against the bankrupt’s estate,
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in the most expeditious manner, *consistent with justice and 
equity, without being retarded or obstructed by formal pro-
ceedings, according to the general course of equity practice, 
which had nothing to do with the merits.

Another ground of objection insisted on in the argument is, 
that the language of the 6th section, where it refers to “ any 
creditor, or creditors, who shall claim any debt or demand 
under the bankruptcy,” is exclusively limited to such creditors 
as come in and prove their debts under the bankruptcy, and 
does not apply to creditors who claim adversely thereto. If 
this argument were well founded, it would be sufficient to say, 
that the case would then fall within the concurrent jurisdic-
tion given by the 8th section already cited, and therefore not 
avail for the City Bank. But we do not so interpret the lan-
guage. When creditors are spoken of “ who claim a debt or 
demand under the bankruptcy,” we understand the meaning 
to be that they are creditors of the bankrupt, and that their 
debts constitute present subsisting claims upon the bankrupt’s 
estate, unextinguished in fact or in law, and capable of being 
asserted under the bankruptcy in any manner and form which 
the creditors might elect, whether they have a security by way 
of pledge or mortgage therefor or not. If they have a pledge 
or mortgage therefor, they may apply to the court to have the 
same sold, and the proceeds thereof applied towards the pay-
ment of their debts pro tanto, and to prove for the residue; or, 
on the other hand, the assignee may contest their claims in the 
court, or seek to ascertain the true amount thereof, and have 
the residue of the property, after satisfying their claims, applied 
for the benefit of the other creditors. Still, the debts or 
demands are in either view debts or demands under the bank-
ruptcy, and they are required by the Bankrupt Act to be 
included by the bankrupt in the list of the debts due to his 
creditors when he applies for the benefit of the act; so that 
there is nothing in the language or intent of the 6th section 
to justify the conclusion which the argument seeks to arrive 
at. The 5th section of the Bankrupt Act is framed diverso 
intuitu. It does not speak of creditors who shall claim any 
debt or demand under the bankruptcy, but it uses other quali-
fying language. The words are: “All creditors coming in and 
proving their debts under such bankruptcy in the manner 
hereinafter prescribed, the same being bona fide debts, shall be 
entitled to share in the bankrupt’s property and effects pro 
rata, &c.; and no creditor or other person coming in or prov-
ing his debt or other claim, shall be allowed to maintain any 
suit at law or in equity therefor, but shall be deemed thereby 
to have waived all right of action and suit against such bank- 
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rupt.” But this provision by no means interferes with the 
right of any creditor to proceed against the assignee under the 
bankruptcy to have the benefit of any mortgage, pledge, or 
other security, pro tanto for his debt, if he elects so to do, 
or with the rights of the assignee to redeem the *same 
or otherwise to contest the validity of the debt or secu- L 
rity under the bankruptcy.

It is also suggested that the proviso of the 2d section of the 
act declares, “ That nothing in this act shall be construed to 
annul, destroy, or impair any lawful rights of married women 
or minors, or any liens, mortgages, or other securities on prop-
erty, real or personal, which may be valid by the laws of the 
states respectively, and which may not be inconsistent with 
the provisions of the 2d and 5th sections of this act; ” and 
that thereby such liens, mortgages, and other securities are 
saved from the operation of the Bankrupt act, and by inference 
from the jurisdiction of the District Court. But we are of 
opinion that the inference thus attempted to be drawn, is not 
justified by the premises. There is no doubt that the liens, 
mortgages, and other securities within the purview of this 
proviso, so far as they are valid by the state laws, are not to 
be annulled, destroyed, or impaired under the proceedings in 
bankruptcy; but they are to be held of equal obligation and 
validity in the courts of the United States as they would be in 
the state courts. The District Court, sitting in bankruptcy, 
is bound to respect and protect them. But this does not and 
cannot interfere with the jurisdiction and right of the District 
Court to inquire into and ascertain the validity and extent of 
such liens, mortgages, and other securities, and to grant the 
same remedial justice and relief to all the parties interested 
therein as the state courts might or ought to grant. If the 
argument has any force, it would go equally to establish, that 
no court of the United States, neither the Circuit Court, nor 
the District Court, could entertain any jurisdiction over any 
such cases, but that they exclusively belong to the jurisdiction 
of the state courts. Such a conclusion would be at war with 
the whole theory and practice under the judicial power given 
by the Constitution and laws of the United States. The 

and remedies in such cases are entirely distinct. 
While the former are to be fully recognized in all courts, the 
latter belong to the lex fori, and are within the competency of 
the national courts equally with the state courts.

Let us sift this argument a little more in detail. The 8th 
section of the Bankrupt Act (as we have already seen) con- 
eis on the Circuit Court concurrent jurisdiction with the Dis- 
nct Court of all suits at law and in equity brought by the 
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assignee against any person claiming an adverse interest, and 
e converso by such person against the assignee. Now, the 
argument at the bar supposes, that a creditor having any lien, 
mortgage, or other security, falls within the category here 
described as having an adverse interest. Assuming this to be 
true, (on which we give no opinion; and the clause certainly 
does include persons claiming by titles paramount and not 
under the bankrupt,) still it must be admitted that, under the 
8th section, a bill in equity may be brought by or against such 
*^171 creditor in the Circuit Court to redeem or foreclose, or

J to enforce, or to set *aside such a lien, mortgage, or 
other security. If it can be, then the lien, mortgage or other 
security, is not saved from the cognisance of the Circuit Court 
having jurisdiction in bankruptcy, but the most ample reme-
dies lie there; and although the rights of such creditors are to 
be protected, they are subject to the entire examination and 
decision of the court as much as they would be, if brought 
before the court in the exercise of its ordinary jurisdiction. 
If, then, the jurisdiction over such liens, mortgages, and secu-
rities exists in the Circuit Court, it follows from the very 
words of the Bankrupt Act, that the District Court has a con-
current jurisdiction to the same extent and with the same 
powers.

But it is objected, that the jurisdiction of the District Court 
is summary in equity and without appeal to any higher court. 
This we readily admit. But this was a matter for the consid-
eration of Congress in framing the act.- Congress possess the 
sole right to say what shall be the forms of proceedings, either 
in equity or at law, in the courts of the United States; and in 
what cases an appeal shall be allowed or not. It is a matter of 
sound discretion, and to be exercised by Congress in such a 
manner as shall in their judgment best promote the public con-
venience and the true interests of the citizens. Because the 
proceedings are to be in the nature of summary proceedings 
in equity, it by no means follows, that they are not entirely 
consistent with the principles of justice and adapted to. pro-
mote the interest as well as the convenience of all suitors. 
Because there is no appeal given, it by no means follows, that 
the jurisdiction is either oppressive or dangerous. No appeal 
lies from the judgments either of the District or Circuit Court 
in criminal cases; and yet within the cognisance of.one or 
both of those courts are all crimes and offences against the 
United States, from those which are capital down to the low-
est misdemeanors, affecting the liberty and the property of the 
citizens. And yet there can be no doubt that this denial of 
appellate jurisdiction is founded in a wise protective public 
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policy. The same reasoning would apply to the appellate jur-
isdiction from the decrees and judgments of the Circuit Courtj 
which are limited to cases above $2000, and cases below that 
sum embrace a large proportion of the business of that court.

But, in the present instance, the public policy of confiding 
the whole jurisdiction to the District Court without appeal in 
ordinary cases requires no elaborate argument for its vindica-
tion. The district judges are presumed to be entirely compe-
tent to all the duties imposed upon them by the Bankrupt 
Act. In cases of doubt or difficulty, the judges have full 
authority given to them to adjourn any questions into the Cir-
cuit Court for a final decision. That very course was adopted 
in the present case. In the next place, in one class of cases, 
that of adverse interests between the assignee and third per-
sons, either party is at liberty to Institute original proceedings 
in the Circuit Court, if a prior suit has not been brought 
therefor, *in the District Court. So that here the act ° 
has afforded effectual means to have the aid and assistance of 
the judge of the Circuit Court, wherever it may seem to be 
either expedient or necessary to solve any questions of import-
ance or difficulty, and it has also secured to parties having an 
adverse interest a right at their election to proceed in the 
District or the Circuit Court for any remedial justice which 
their case may require. On the other hand, the avowed policy 
of the Bankrupt Act, that of ensuring a speedy administration 
and distribution of the bankrupt’s effects, would (as has been 
already suggested) be greatly retarded, if not utterly defeated 
by the delays necessarily incident to regular and plenary pro-
ceedings in equity in the District Court, or by allowing appeals 
from the District Court to the Circuit Court in all matters 
arising under the Bankruptcy.

It is farther objected that, if the jurisdiction of the District 
Court is as broad and comprehensive as the terms of the act 
justify according to the interpretation here insisted on, it 
operates or may operate to suspend or control all proceedings 
in the state courts either then pending or thereafter to be 
brought by any creditor or person having any adverse interest 
o enforce his rights or obtain remedial redress against the 

bankrupt or his assets after the bankruptcy. We entertain 
no doubt that, under the provisions of the 6th section of the 
ac , the District Court does possess full jurisdiction to sus-
pend or control such proceedings in the state courts, not by 
ac ing on the courts, over which it possesses no authority; 
n by acting on the parties through the instrumentality of 

an injunction or other remedial proceedings in equity upon 
ue application made by the assignee and a proper case being
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laid before the court requiring such interference. Such a 
course is very familiar in courts of chancery, in cases where a 
creditors’ bill is filed for the administration of the estate of a 
deceased person, and it becomes necessary or proper to take 
the whole assets into the hands of the courts for the purpose 
of collecting and marshalling the assets, ascertaining and 
adjusting conflicting priorities and claims, and accomplishing 
a due and equitable distribution among all the parties in 
interest in the estate. Similar proceedings have been insti-
tuted in England in cases of bankruptcy; and they were with-
out doubt in the contemplation of Congress as indispensable 
to the practical working of the bankrupt system. But be-
cause the District Court does possess such a jurisdiction under 
the act, there is nothing in the act which requires that it should 
in all cases be absolutely exercised. On the contrary, where 
suits are pending in the state courts, and there is nothing in 
them which requires the equitable interference of the District 
Court to prevent any mischief or wrong to other creditors 
under the bankruptcy, or any waste or misapplication of the 
assets, the parties may well be permitted to proceed in such 
suits and consummate them by proper decrees and judgments, 
especially where there is no suggestion of any fraud or injus-

qi  fiee 011 the Parf plaintiffs in those *suits. The 
act itself contemplates that such suits may be prose-

cuted and further proceedings had in the state courts; for the 
assignee is by the 3d section authorized to sue for and defend 
the property vested in him under the bankruptcy, “subject to 
the orders and directions of the District Court,” “ and all suits 
at law and in equity then pending in which such bankrupt is 
a party, may be prosecuted and defended by such assignee to 
its final conclusion in the same way and manner and with the 
same effect as they might have been by the bankrupt.” So 
that here the prosecution or. defence of any such suits in the 
state courts is obviously intended to be placed under the dis-
cretionary authority of the District Court. And in point of 
fact, as we all know, very few, comparatively speaking, of the 
numerous suits pending in the state courts at the time of the 
bankruptcy ever have been interfered with, and never, unless 
some equity intervened which required the interposition of 
the District Court to sustain or protect it.1

It would be easy to put cases in which the exercise of this 
authority may be indispensable on the part of the District 
Court, to prevent irreparable injury, or loss, or waste, of the 
assets, without adverting to the case at bar, where, upon the

1 Fol lo we d . Claflin n . Houseman, 3 Otto, 135.
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allegations in the petition and supplemental petition, the cred-
itors of the bankrupt are attempting to enforce a mortgage 
asserted to be illegal and invalid, and to procure a forced sale 
of the property by the sheriff, in an illegal and irregular man-
ner, thereby sacrificing the interest of the other creditors 
under the bankruptcy. Let us put the case of numerous suits 
pending, or to be brought in the state courts, upon different 
mortgages, by the mortgagees, upon various tracts of land 
and other property, some of the mortgages being upon the 
whole of the tracts of land or other property; some upon a 
part only thereof; some of them involving a conflict of inde-
pendent titles; some of them involving questions as to the 
extinguishment, or satisfaction, or validity, of the debts; and 
some of them involving very doubtful questions as to the con-
struction of the terms and extent of the conveyances. If all 
such suits may be brought by the separate mortgagees, in the 
different state tribunals, and the mortgagees cannot be com-
pelled to join in, or to be made parties defendant to one single 
bill, (as is certainly the case in those states where general 
equity jurisdiction is not given to the state courts,) it is most 
obvious that, as each of the state tribunals may or must pro-
ceed upon the single case only before it, the most conflicting 
decisions may be made, and gross and irreparable injustice 
may be done to the other mortgagees, as well as to the general 
creditors under the bankruptcy. All this, however, is com-
pletely avoided, by bringing the whole matters in controversy 
between all the mortgagees before the District, or Circuit Court, 
making them all parties to the summary proceedings in equity, 
and thus enabling the court to marshal the rights, and priorities, 
and claims, of all the parties, and by a sale and other proceed-
ings, after satisfying *the just claims of all the mort- popn 
gagees, applying the residue of the assets, if any, for L 
the benefit of the general creditors. Similar considerations 
would apply to other liens and securities, held by different 
parties in the same property, or furnishing grounds of conflict 
and controversy as to their respective rights and claims.

Besides, how is the bankrupt court or the assignee, in a 
great variety of cases of liens, mortgages, and other securi 
ties, to ascertain the just and full amount thereof after the 
deduction of all payments and equitable set-offs, unless it can 
entertain a suit in equity, for a discovery of the debts, and 
payments, and set-offs, and grant suitable relief in the prem-
ises ? The bankrupt is not, in his schedule, bound to specify 
them; and if he did, non constat that the other parties would 
admit their correctness, or that the general creditors would 
admit their validity and amount. The 11th section of the
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act gives the assignee full power and authority, by and under 
the order and direction of the proper court in bankruptcy, to 
redeem and discharge any mortgage or other pledge, or 
deposit or lien, upon any property, and to tender a due per-
formance of the conditions thereof. But how can this be 
effectually done, unless the bankrupt court and assignee can, 
by proceedings in that very court, ascertain what is the 
amount of such mortgage, or pledge, or deposit, or lien, and 
what acts are to be done as a performance of the mortgage, or 
pledge, or deposit, through the instrumentality of a suit in 
the nature of a summary proceeding in equity for a discovery 
and relief? If we are told that resort may be had to the state 
courts for redress, one answer is, that in some of the states no 
adequate jurisdiction exists in the state courts, since they are 
not clothed with general jurisdiction in equity. But a stronger 
and more conclusive answer is, that Congress did not intend to 
trust the working of the bankrupt system solely to the state 
courts of twenty-six states, which were independent of any 
control by the general government, and were under no obliga-
tions to carry the system into effect. The judicial power of 
the United States is, by the Constitution, competent to all 
such purposes ; and Congress, by the act, intended to secure 
the complete administration. of the whole system in its own 
courts, as it constitutionally might do.

Let us look at another provision of the act already referred 
to, which declares, “ that in order to insure a speedy settle-
ment and close of the proceedings in each case in bankruptcy, 
it shall be the duty of the court to order and direct a collec-
tion of the assets, and a reduction of the same to money, and 
a distribution thereof, at as early periods as practicable.” 
Now here again, it may be repeated, that the end is required, 
and can it be doubted that adequate means to accomplish the 
end are intended to be given ? Construing the language of 
the 6th section as we construe it, adequate means are given ; 
construing it the other way, and it excludes the jurisdiction, 
if not of the whole subject, at least of the most important 
*3211 Par^8 *the system, and they are left solely to the

J cognisance of the tribunals of twenty-six different states, 
no one of which is bound by thé acts of the others, or is under 
the control of the national courts. If it be admitted, (what 
cannot well be denied,) that the District Court may order a 
sale of the property of the bankrupt, under this section, how 
can that sale be made safe to the purchasers, until all claims 
thereon have been ascertained and adjusted? How can any 
distribution of the assets be made, until all such claims are 
definitively liquidated ? How can the proceedings be brought 
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to a close at all, far less within the two years, unless all par-
ties claiming an interest, adverse or otherwise, can be brought 
before the bankrupt court, to assert and maintain them ? Be-
sides, independently of the delays which must necessarily be 
incident to a resort to state tribunals to adjust the matters 
and rights affected by or arising in bankruptcy, considering 
the vast number of cases pending in those courts, in the due 
administration of their own jurisprudence and laws, there 
could hardly fail to be a conflict in the decisions, as to the 
priority and extent of the various claims of the creditors, pur-
suing their remedies therein in distinct and independent suits, 
and perhaps, also, in different state tribunals of co-ordinate 
jurisdiction. These are but a few of the cases which may be 
put to show the propriety, nay, the necessity, of the jurisdic-
tion of the District Court to the full extent of reaching all 
cases arising out of the bankrupt act.

The truth is, (as has been already asserted,) that in no other 
way could the bankrupt system be put into operation, without 
interminable doubts, controversies, embarrassments, and diffi-
culties, or in such a manner as to achieve the true end and 
design thereof. Its success was dependent upon the national 
machinery being made adequate to all the exigencies of the 
act. Prompt and ready action, without heavy charges or 
expenses, could be safely relied on, when the whole juris-
diction was confided to a single court, in the collection of the 
assets; in the ascertainment and liquidation of the liens and 
other specific claims thereon; in adjusting the various priori-
ties and conflicting interests; in marshalling the different 
funds and assets; in directing the sales at such times and 
in such a manner as should best subserve the interests of all 
concerned; in préventing, by injunction or otherwise, any par-
ticular creditor or person, having an adverse interest, from 
obtaining an unjust and inequitable preference over the gene-
ral creditors, by an improper use of his rights or his remedies 
in the state tribunals; and finally, in making a due distribu-
tion of the assets, and bringing to a close, within a reasonable 
time, the whole proceedings in bankruptcy. Sound policy, 
therefore, and a just regard to public as well as private inter-
ests, manifestly dictated to Congress the propriety of vesting 
in the District Court full and complete jurisdiction over all 
cases arising, or acts done, or matters involved, in the due 
administration and final settlement of the bankrupt’s r*§22 
estate ; and it is accordingly, in our judgment, *design- 
edly given by the 6th section of the act. In this view of the 
matter, the District Court has not exceeded its jurisdiction in
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entertaining the present suit, but it has full power and author-
ity to proceed to the due adjudication thereof upon its merits.

This view of the subject disposes also of the other question 
made at the bar, whether this court has jurisdiction to issue a 
writ of prohibition to the District Court in cases in bank-
ruptcy, if it has exceeded its proper jurisdiction. As the Dis-
trict Court has not exceeded its jurisdiction in the present 
case, the question is not absolutely necessary to be decided. 
But it may be proper to say, as the point has been fully argued, 
that we possess no revising power over the decrees of the Dis-
trict Court sitting in bankruptcy; that the District Court, in 
the present case, has not interfered with, or in any manner 
evaded or obstructed, the appellate authority of tiiis court, 
by entertaining the present writ; and that we know of no 
case where this court is authorized to issue a writ of pro-
hibition to the District Court, except in the cases expressly 
provided for by the 13th section of the Judiciary Act of 1789, 
chap. 20, that is to say, where the District Courts are “ pro-
ceeding as courts of admiralty and maritime jurisdiction.”

Upon the whole, the motion for a writ of prohibition is 
overruled.

Mr. Justice CATRON.
By the 14th section of the Judiciary Act this court has 

power to issue writs proper and necessary for the exercise of 
its jurisdiction; having no jurisdiction in any given case, it 
can issue no writ: that it has none to revise the proceedings 
of a bankrupt court is our unanimous opinion. So far we 
adjudge; and in this I concur. For further views why the 
prohibition cannot issue, I refer to the conclusion of the prin-
cipal opinion. But a majority of my brethren see proper, to 
go further, and express their views at large on the jurisdiction 
of the bankrupt court. In this course I cannot concur; per-
haps it is the result of timidity growing out of long estab-
lished judicial habits in courts of error elsewhere, never to 
hazard an opinion where no case was before the court, and 
when that opinion might be justly arraigned as extra-judicial, 
and a mere dictum by courts and lawyers; be partly disre-
garded while I was living, and almost certainly be denounced 
as undue assumption when I was no more. A measure of dis-
regard awarded with an unsparing hand, here and elsewhere, 
to the dicta of state judges under similar circumstances: and 
it is due to the occasion and to myself to say, that I have no 
doubt the dicta of this court will only be treated with becom-
ing respect before the court itself, so long as some of the
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judges who concurred in them are present on the bench; and 
afterwards be openly rejected as no authority—as they are not.

The case standing in the District Court of Louisiana will 
test it as well as another. The application for a pro- 
hibition was brought * before us at last term; then the 
late Mr. Justice Baldwin was here, and one other of the 
judges now present was then absent; had the matter not then 
been laid over on advisement, and a decision been had adverse 
to our jurisdiction to award the writ; and an opinion been 
expressed by the majority of the judges then present, against 
the legality of the proceeding in the bankrupt court, declaring 
it void, and that in the state court valid; would the bankrupt 
court be bound to conform to such opinion; would it overrule 
the instructions given in the particular case by the Circuit 
Court on the questions adjourned, dismiss the petition of 
Christy, the assignee, and let the decree and sale foreclosing 
the mortgage made by the state court stand? Will the bank-
rupt court of Pennsylvania be bound, either judicially or in 
comity, by the opinion now given by a majority of the judges 
present, to overthrow that of Mr. Justice Baldwin in the case 
hereto appended; or is it bound to conform ? Are the bank-
rupt courts in all the districts that have held the state pro-
ceedings on liens to be valid, and not subject to their 
supervision, now bound to suppress such proceedings on the 
suggestion of assignees that they were erroneous or incon-
venient, regardless of proof, as was done in Louisiana, and 
thereby overhaul cases in great numbers supposed to be set-
tled? Certainly not. This court has no power over the bank-
rupt courts, more than they have over this court; the bankrupt 
law has made them altogether independent, and their decrees 
as binding as ours, and as final. We have as little power to 
control them as the state courts have ; they may concur with 
the reasoning of either, or neither, at discretion. I therefore 
think we should refrain from expressing any extra-judicial 
opinion on the present occasion; we did so in Nelson v. (Jar- 
tana, 1 How., 265, a case involving the constitutionality of the 
bankrupt law, and I then supposed most properly, by the ma- 
]onty of the court, who thought we had no jurisdiction: a 
more imposing application, requiring an opinion, could not 

ave been presented, as twelve hundred cases-depended on the 
ecision of the .District Court of Missouri, which was opposed 
o e constitutionality of the law; and to revise it the case 

was brought here. So in Dorr’s application, at the present 
Th0}’ °rp the same course was pursued,
in n Ration and this are not distinguishable in principle:

ei er had this court power to bring a case for judgment 
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into it; there, and here, we held nothing was before us, or 
could be brought before us. With this course I would now 
content myself, was it not that by acquiescing in silence with 
the opinion of my brethren I might be supposed to have agreed 
with them in the course pursued; and also in the views ex-
pressed in the affirmance of the jurisdiction exercised under 
the bankrupt law by the Circuit Court of Eastern Louisiana; 
to both of which my opinion is adverse, and that most de-
cidedly. The case presented to that court was this:—
*^911 *In 1$$$» Walden gave to the City Bank a mortgage

J to secure the payment of $200,000 loaned him, on a 
plantation and town lots.

In 1840, he instituted a suit in the District Court of the 
state, in New Orleans, to set the mortgage aside as void; a 
trial was had, and the court adjudged the mortgage valid; 
from this Walden appealed to the Supreme Court of Louisiana, 
and that court affirmed the judgment.

The bank then proceeded in the District Court of the state 
to foreclose the mortgage, and on the 17th of May, 1842, an 
order of seizure and sale was made; and an actual seizure of 
the property was executed on the 19th of May. The sale took 
place on the 27th of June.

The property was sold by lots, after appraisement, in con-
formity to the laws of Louisiana, and the bank became the 
purchaser at the price of $160,000.

That the sale was made in regular and due form, according 
to the modes of proceeding in the state courts, cannot be con-
troverted.

On the 18th of June, 1842, Walden filed his petition for the 
benefit of the bankrupt law; and on the 18th of July was 
declared a bankrupt, and an assignee appointed. The $200,000 
was on Walden’s creditor list, but the bank refused to prove 
its debt, and relied on the decree of foreclosure, and the force 
of its lien, by the mortgage.

Christy, the assignee, filed his petition in the bankrupt court, 
and as part of the proceeding in bankruptcy, to have the sale 
declared void: 1. Because it was made after Walden applied 
for the benefit of the bankrupt law. 2. Because the sale had 
been unfairly conducted. 3. Because the proceeding m the 
state court was erroneous. 4. Because the debt was affected 
with usury, and therefore the mortgage void originally; and 
should be so decreed by the bankrupt court.

The bank appeared, and pleaded to the jurisdiction of the 
bankrupt court; and relied on the proceedings of the state 
court as valid by answer. Exceptions were taken to this plea 
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and answer, which were adjourned to the Circuit Court; there 
it was adjudged, and the District Court instructed:

1. That it had full and ample jurisdiction to try all the 
questions set forth in the petition of the assignee ; and to try, 
adjudge, and determine the same between the parties.

2. That the seizure and sale of the state court were void; 
and that the District Court of the United States do declare it 
void.

3. That the District Court has full power and authority to 
try and determine the validity of the mortgage; and if proved 
on the trial void, to declare it so, and to make a decree order-
ing the property to be sold for the benefit of the creditors 
generally; but if found valid, the bank to have the benefit of 
its lien.

This decree pronounced void the judgment of the 
Supreme Court *of Louisiana, affirming that of the L 
inferior court declaring the mortgage valid, and not affected 
with usury; which was conclusive between Walden and the 
bank before the bankrupt law existed. 2. It declared void 
the decree and order of seizure made before Walden applied 
for the benefit of the act—and it declared void the sale: In 
short, it annulled all the judgments of the state courts, and 
assumed to extinguish the title acquired under them; and has 
extinguished in form and fact, if the views of a majority of my 
present brethren be correct, a title indisputable according to 
the laws of Louisiana standing alone; this is manifest from the 
slightest examination of the fact, and laws applicable to them. 
On the 18th of July the decree declaring Walden a bankrupt 
was passed; up to this date he might or might not be declared 
a bankrupt, either at his own instance, or that of the court; 
therefore he was a proper party before the state court until 
that time; afterwards he was represented by his assignee ; his 
property was under execution when he was declared a bank-
rupt; if he had then died, still the duty of the officer would 
have been to sell; the execution having commenced, a natural 
or civil death could not defeat it, as the property was in the 
custody of the law.

m i^e ^rue that this title is void, it follows every other is 
void where a sale has taken place after the defendant to the 
e^e^t10n (issued by a state court) had applied for the benefit 
° j ,ankrupt law; and this whether the execution was 
awarded in the form usual to courts of law, or by decree in a 
cour of chancery, ordering a seizure and sale by force of the 
c ecree. Every sheriff, or commissioner in chancery, executing 
uc wnt or decree, must have been a trespasser; and all per-
ns akmg under such sales deluded purchasers. In the 
Vol , in,—24 ggq
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eighth circuit there are very many such cases beyond doubt; 
they are founded on my opinion acting with the district 
judges, who fully concurred with me, that such sales were 
lawful, and the titles acquired under them valid. In two 
other circuits at least, similar views have been entertained, 
and no doubt similar consequences have followed. It is there-
fore due to interests so extensive, affecting so many titles, that 
they should not be overthrown until a case calling for the 
authoritative adjudication of this court is presented involving 
them, and therefore these brief views have been expressed; not 
on the jurisdiction of the bankrupt courts generally ; but on 
the precise facts presented as the grounds on which the pro-
hibition was demanded.

On the force of the lien, and the remedy to enforce it, as a 
right excepted from the bankrupt law, I have said nothing, 
because my late brother Baldwin was called on to follow the 
decision given in Louisiana and refused. As he decided under 
the responsibility of passing on men’s rights, and from whose 
judgment there was no appeal, his opinion is judicial, and 
*oQn-i authoritative throughout his late circuit, whereas mine 

-* on the present occasion would be extra-judicial, *and 
therefore I append his instead of any I may entertain indi-
vidually.

In the aforegoing opinion of Mr. Justice Catron , Mr. Jus-
tice Dani el  concurs.1

Opinion of Mr. Justice Baldwi n , adopted by Mr. Justice 
Catron  as a part of his dissenting opinion.

In the matter of John Kerlin, a Bankrupt. Oct. 26, 1843.
On the 13th of May, 1843, the assignees of John Kerlin, a 

bankrupt, presented their petition to the judge of the District 
Court for the eastern district of Pennsylvania, praying for an 
order, authorizing them to sell certain real estate of the bank-
rupt, in Delaware county. On the face of the petition it 
appeared that at the time of the decree of bankruptcy, the 
property was subjected to encumbrances amounting to $14,800; 
that it had been sold by the sheriff of Delaware county on the 
11th of May, 1843, for the sum of $8000, by virtue of proceed-
ings issued by the Court of Common Pleas of Delaware 
county, under one of the mortgages recorded before the decree 
of bankruptcy, but the purchaser had not complied with the 
terms of the sale. The assignee in bankruptcy contended tha 
the sheriff could not make title to the premises, and under a

1 This opinion is also approved in Matter of Davis, 8 Bank. Reg., 170" 
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decision of the Circuit Court in Louisiana, claimed the right 
to sell. The district judge (Randall) refused to grant the 
order, but at request of the parties adjourned the question to 
the Circuit Court, where the following opinion was delivered 
by Baldwin, J.

The following questions have been certified by the district 
judge for the opinion of this court:

“ 1st. Does a sale by a sheriff after a decree of bankruptcy, 
by virtue of process issued on a judgment or mortgage, which 
was a lien on the property of the bankrupt before and at the 
time of the decree, divest the title of the assignee .in bank- 
ruptcy '

“ 2d. In case of a sale made by the assignee under an order 
of the court, if the whole of the purchase money is not suffi-
cient to discharge the liens existing at the time of the decree, 
are the liens divested by such sale ? ”

The leading principle which has governed this court in the 
construction of the Bankrupt Act of 1841 has been to consider 
it as establishing a uniform law on the subject of bankrupt-
cies, in the most comprehensive sense of the words as used in 
the Constitution, in which there is no other restriction on the 
power of Congress than that the laws shall be uniform through-
out the United States. To make it so in its practical opera-
tion, it must be taken as it reads, its words must receive their 
appropriate meaning, with reference to the whole law, and the 
policy developed in its various provisions.

These constitute that system which it was intended 
to establish, *not by assuming that the design of the t $ ' 
law was to adopt any pre-existing rules and principles found 
On'f Y1 t°rmer legislation of Congress, or in other countries, 
and then to so apply it as to effectuate a supposed policy not 
apparent in the law itself, nor consistent with its language, 
the insertion of which into the system must make it operate 
according to the intention of other legislatures, and require a 
mode of construction which will do violence to the plainest 
eims used to denote and declare the policy and general prin-

ciples which Congress have actually established.
a the act of 1841 is anomalous in its provisions, unlike 

mr known in any legislation here or elsewhere, cannot 
oe aonbted. In the great outlines as well as in the details of 
onn ei?’ we mel the exercise of an express plenary power, 
onipetent to act at its own unlimited discretion, (so that the 

a  either by adopting or modifying some old
thp n h j  subject of bankruptcy or prescribing a new one; 
me latter mode has seemed the better in the eye of the legis-
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lature, and the duty of the judicial department is to consider 
its intentions and to carry it into effect.

In applying this principle to the solution of the first ques-
tion now submitted, there seems no difficulty as to the policy 
and intentions of the law from its unequivocal language, which, 
as we have heretofore held, contains an express prohibition to 
the judicial power, not to so construe any provision as to 
annul, destroy, or impair any lien, mortgage, or other security, 
on property which is valid by the laws of the states respect-
ively, and not inconsistent with the 2d or 5th sections.

The validity of a mortgage or judgment is submitted to no 
other test than these—the laws of the states and these two sec-
tions ; if they stand this scrutiny, the duty of the courts is 
imperative. The Bankrupt Act protects all valid judgments 
or mortgages against any construction which shall impair them, 
to the same extent as the Constitution guards the obligation 
of contracts when attempted to be impaired by state laws. 
Having heretofore given this as, not the construction merely, 
but the inevitable result of language incapable of being mis-
taken in any fair reading of the last-proviso in the 2d section, 
and stated the reasons therefor at large, it is not deemed either 
necessary or useful to now resume the investigation of that 
provision of the law, as no doubt was then or ie now enter-
tained of its meaning; see Ex parte Dudley, et al.. Pa. L. JI., 
302. If additional reasons could be requisite to elucidate this 
view of that proviso, they will be found in the 11th section, 
which is framed to meet its provisions—by authorizing the 
assignee with the order of the court, to redeem and discharge 
any mortgage or lien upon any property of the bankrupt, 
though payable at a future day, and to tender performance of 
its conditions.

This authority to redeem and discharge a lien presupposes 
*qo «-| it® validity, that it cannot be impaired by any power of 

the court, and *that the assignee of the bankrupt 
could not take the property so bound before the lien was dis-
charged, on any other terms than those on which it was he! 
by the bankrupt himself, before any decree of bankruptcy ha 
vested his rights in the assignee, else why should it have been 
deemed necessary to authorize him to redeem or discharge the 
lien, if it was not in full force as well after as before the pe i- 
tion or decree. Neither the proviso to the 2d or the 11th sec-
tion discriminates between a lien existing before the pe i ion 
filed or after it; both comprehend all liens existing at the ime 
of the decree as burdens on the property, and contemp a e e 
necessity of their payment in full before any other ere i o 
can come in upon it. The only fund for their pay men eing
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the assets of the bankrupt in the hands of the assignee, it is 
clear that the rights of those creditors who have liens, are, and 
must be, paramount to any which accrue under the bank-
ruptcy to the assignee or general creditor. When liens are 
paid, then the property which they bound becomes distri-
butable by the assignee; if not paid, the rights of the lien 
creditor remaining incapable of being impaired by any author-
ity conferred by the Bankrupt Act, stands perfect as if that 
act had not been passed; so that if valid by the law of the 
state, and not inconsistent with the 2d or 5th sections of that 
law, they may consequently be enforced by a sale or other 
process conformably to the existing laws of the state for 
enforcing liens, which no court can annul, destroy, or impair, 
by any proceeding in bankruptcy. On this subject, the prin-
ciples established by the Supreme Court, in the case of Bron-
son v. Kenzie, are replete with the soundest rules of jurispru-
dence and constitutional law, and directly applicable to the 
question now under consideration, which is, in all respects, 
analagous to the one then before that court on the nature of 
the obligation, of the extent of the mortgage and the rights of 
the mortgagee; and the validity of the state law, which im-
paired his rights to enforce the payment of the mortgage 
money. In that case, the court declared, that the obligation 
of the contract, the rights which the mortgagee acquired in 
the mortgage premises, depended on the then existing laws of 
the state, which “created and defined the legal and equitable 
obligation of the mortgage contract.” 1 How., 315. That 
the Constitution equally prohibits the impairing them by a 
state law, acting on the remedy or directly on the contract 
itself, “if it so changes the nature and extent of existing 
remedies as materially to impair the rights and interests of 
the owner, they are just as much a violation of the compact 
as if they directly overturned his rights and interests in it.” 
Id., 316. “That it may be seriously impaired by burdening 
the proceedings with new conditions and restrictions, so as to 
make the remedy hardly worth pursuing.” Id., 307. “ That 
the rights and remedies of mortgagor and mortgagee by the 
law then in force, were a part of the law of the contract with-
out any express agreement of the parties—they were r*go9 
annexed to the *contract at the time it was made and L 
formed a part of it, and any subsequent law impairing the 
rights thus acquired, impairs the obligations which the con-
tract imposed.” Id., 319. And on these principles a state 
law which encumbered the remedy of the mortgagee by con-
ditions imposed after its obligations had attached was null and 
void. In this case the question presented is, whether a court
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of the United States, sitting in bankrputcy, can, by any rule, 
order, or decree, impair the right of a creditor by mortgage or 
judgment, to enforce the payment of his debts by a sale of the 
property mortgaged or encumbered by the lien of a judgment, 
according to the provisions of the state laws. If the right 
and power to sell can be taken from the creditors and con-
ferred on the assignee of a bankrupt, who is a debtor by a mort-
gage or judgment existing at the time of the decree of bank-
ruptcy ; if the validity of the liens, the time, and terms of sale, 
and the distribution of the proceeds, can, under the bankrupt 
law, be determined and regulated by a judge in a proceeding 
in bankruptcy, from which there can be no appeal, then the 
remedy for enforcing a mortgage or judgment is no longer 
annexed to the contract or a part of it. The empty right still 
remains in the mortgagee, yet the remedy is taken from him 
by the assignee of his debtor. The final adjudication, and 
even his ultimate rights, and the mode of administering the 
remedy, is made dependent on the discretion of a judge, exer-
cised by the summary proceedings prescribed by the Bankrupt 
Act, instead of the regular course of the law as administered 
in the courts of a state. For such a course, there is not only 
no warrant in the law, but it is a direct violation of the prohi-
bition in the section, by so construing the law as to negative its 
express language, and taking from lien creditors, by mere judi-
cial power, those very rights and remedies which are placed 
beyond its exercise, in terms positively forbidding it, in as 
plain and emphatic language as that in which the Constitution 
declares that “ no state shall pass any law impairing the obli-
gation of contracts.” The principles of the Supreme Court 
in the case of Bronson, must be repudiated before a judge can 
exercise a power under the Bankrupt Act which is forbidden 
to a state by the Constitution. If either the obligation or the 
remedy is impaired, it matters not by whom it is done; no 
state has any power to do it; Congress can only do it by a 
“uniform law on the subject of bankruptcy,” nor when the 
law is silent can the court do it without the usurpation of 
legislative power. But the law is not silent; it speaks to the 
judge; it forbids him to do any act which impairs any lien 
then existing, and, in deciding the first question submitted in 
this case, I answer in the affirmative, and repeat the language 
of the Supreme Court: “and it would ill become this court 
under any circumstances to depart from the plain meaning of 
the words used, and to sanction a distinction between the 
*3301 right and the remedy which would render this pro-

-I vision illusive and nugatory; mere *words of form,
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affording no protection and producing no practical result.” 
1 How., 318.

But were the Bankrupt Act open to construction, and the 
proviso of the 2d section left out of view, the result would be 
the same. There is no provision in the act that interferes 
with the laws of a state, which create and defend the obliga-
tion of a contract which is a lien on property ; there is noth-
ing which professes to effect the remedies attached to such 
contract, one incident of which is the power of the creditor to 
sell or extend as the laws of the respective states have pre-
scribed ; it requires the plenary and unlimited power of Con-
gress over the whole subject of bankruptcies to abrogate state 
laws relating to liens, or to take from state courts the adminis-
tration of remedies to enforce them, and above all to prohibit 
the creditor from resorting for his remedy to that law which 
prescribed it, and substituting the assignee of a bankrupt, the 
mere creature and servant of a judge of the District Court, in 
his place, without and against the will of the creditor. Con-
gress may delegate such power to a judge or a court, but it 
must be in plain terms, leaving no doubt of their intention to 
do so ; but the proposition is a bold one indeed, that judicial 
power is competent to do it, when the legislature has not given 
its sanction to its exercise ; it would give the Constitution a 
construction which would authorize the courts to exercise the 
power granted to the Congress, without the passage of a law 
delegating it to the judicial department. So far as the Bank-
rupt Act, by express words, or necessary implication, affects 
state laws, state rights, the power of state courts, or the 
rights and remedies of suitors therein, it must be paramount, 
yet too much caution cannot be observed on this subject 
by the courts of the United States.

Ihe settled course of jurisprudence in the state is to be 
overlooked only when such is the intention of the law; no 
intention to do so is to be presumed, no policy is to be 
assumed as the basis of the law, other than what its words 
indicate, and nothing is to be borrowed from any other system 
which is not consistent with that which Congress has thought 
proper to create. A leading feature of that system is the pro-
tection of all liens existing at the time of the decree of bank-
ruptcy ; they are created by contracts which by their own 
force create a remedy to enforce them; this remedy is the 
right ot the creditor, the rule for its exercise is the law of the 
state, the power to sell in this state is the essence of both 
ng it and remedy. Congress has not impaired either, and for-
bidden it to be done by any construction of the Bankrupt
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Act; a sale made pursuant to the laws of the state must 
therefore divest the title of the assignee in bankruptcy.

If the foregoing views are sound, they dispose of the two 
questions; an order of the court in bankruptcy can confer on 
the assignee no power which Congress has not conferred on 

the court; its powers are what the law has delegated, 
$ J and none other; the law *may and must be construed 

where it is open to construction, but where the law itself for-
bids construction it must be taken and followed as it reads. 
If, therefore, an order of court is made that would, in its exe-
cution by an assignee, impair a lien protected by the proviso 
in the 2d section, it is . an excess of authority, and therefore 
void; d fortiori the divesting of a lien in the case put in this 
question is a much higher act of power than merely impairing 
it by affecting the remedy. The property bound by the lien is 
taken from the creditor, his whole right is extinguished, and 
his debt is lost entirely, unless he comes in for his dividend of 
the assets of the bankrupt’s estate.

Every principle established by the Supreme Court in the 
case of Bronson, as well as the protection given to liens by the 
Bankrupt Act, would be utterly prostrated, if a sale by an 
assignee would disencumber property mortgaged or bound by 
a judgment; such a doctrine would equally militate with 
other plain provisions of the law, which clearly point out 
what passes by the decree of Bankruptcy to the assignee, 
when it passes, the extent of his, and the power of the court, 
and the nature of a purchaser’s title. The 3d section vests all 
the property and the rights of property of the bankrupt in 
the assignee “from the time of the decree of bankruptcy; 
he then stands in the position of the bankrupt “before and at 
the time of his bankruptcy declared; ” standing in the place 
of the bankrupt, the measure of his rights of property is neces- 
sarily that of the assignee, who can take nothing which did 
not belong to the bankrupt when the law made the convey-
ance of all his rights of property. To the property which was 
mortgaged, the only right of the assignee was to redeem it; i 
it was bound by judgment or other lien, the bankrupt held it 
subject to its payment; he could sell the equity of redemption 
on the land itself, subject to the lien, but the purchaser coul 
not hold without paying it. The assignee can have no other 
rights by force of the decree, which is a conveyance by opeia- 
tion of law, than he could acquire by the deed to the bank-
rupt ; nor could the assignee convey a greater interest than 
the law devolved on him; or the court by their order make his 
or the estate of a purchaser under him, an absolute one dis-
charged of the lien without payment. The 11th section
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framed to meet this view of the 3d; by giving power to the 
court to authorize the assignee to redeem, and omitting any 
power to order a sale, it is manifestly intended merely to put 
the assignee in the place of the bankrupt, but in no other 
respect than enabling the assignee to appropriate the assets in 
his hands to disencumber the property by payment. Follow-
ing the proviso in the 2d section, the 11th withholds the power 
of sale, as that might impair the lien; we thus find that it was 
deemed necessary to provide for the power of the assignee to 
redeem; it cannot have been intended that there should be by 
implication alone the higher power of sale, that in its 
exercise would take from the *creditor the protection f 
given so carefully by the 2d section; the words of the 11th 
admit of no such construction, and even if they did, the court 
could not give it without overlooking the plain language of 
the 15th section. “ And be it further enacted, that a copy of 
any decree of bankruptcy, and the appointment of assignee, 
as directed by the 3d section of this act, shall be recited in 
every deed of lands belonging to the bankrupt, sold and con-
veyed by any assignee under and by virtue of this act; and 
that such recital, together with a certified copy of such order, 
shall be full and complete evidence both of the bankruptcy 
and assignment therein recited, and supersede the necessity of 
every other proof of such bankruptcy and assignment to vali-
date the said deed; and all deeds containing such recital, and 
supported by such proof, shall be as effectual to pass the title 
of the bankrupt of, in, and to the lands therein mentioned and 
described to the purchaser, as fully to all intents and purposes 
as made by such bankrupt himself immediately before such 
order.” Here is as precise and perfect a definition of the title 
which passes to the purchaser by a sale by the assignee under 
an order of court, or otherwise by virtue of the bankrupt act, 
with the effect thereof; “ it is the same to all intents and pur-
poses as if made by such bankrupt himself immediately before 
such order, in the words of the 15th section, with or without 
an oider of sale. There is no express provision giving the 
court power to order a sale. The 3d section authorizes the 
assignee “ to sell, manage, and dispose of the property, to sue 

defend same, subject to the orders and directions
e court, as fully to all intents and purposes as if the same 

nr ln °Pr be exercised by such bankrupt before
7. le f^me of his bankruptcy, declared as aforesaid.” Con- 

„ i ™11S fhe 15th section, declaring the effect of a 
an assignee, the answer to the second question is most 

hnnV^ ^- Sa^e has the same effect as if made by the
P ’ and no other. It can divest no lien existing at the 
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time of the decree or order declaring him a bankrupt. The 
word “ order ” in the 15th section refers either to that or to 
the order of sale; it is not material to which. If to the de-
cree, then the deed of the assignee conveys only such title and 
estate as the bankrupt then had; if to the order of sale, then 
that is the time to which his right is referred. But in neither 
case can a sale divest a lien “ existing before or at the time,” 
or “ immediately ” before such order. Thus taken, the Bank-
rupt Act is an affirmance of the universal principle as laid 
down by the Supreme Court in Rankin n . Scott, 12 Wheat., 
179, “that a prior lien gives a prior claim, which is entitled to 
a prior satisfaction out of the subject it binds,” unless it be 
defective, or the party holding it has done some act to post-
pone him; and that a purchaser is bound by the lien unless 
there is a prior act of the legislature to protect him from it. 
12 Wheat., 80. The second question therefore is answered in 
the negative.

*3331 *Will iam  Oliver  and  Micajah  T. Williams  and  
J others , Appellan ts , v . Robert  Piatt .

In cases of trust, where the trustee has violated his trust by an illegal con-
version of the trust property, the cestui que trust has a right to follow 
the property into whosesoever hands he may find it, not being a bona fide 
purchaser for a valuable consideration, without notice.1

1 Cit e d . Clements v. Moore, 6 v. First National Bank, 42 Miss., 99; 
Wall., 316; Ex parte Morris <£ John- Jones v. Haddock, 41 Ala., 262; Joor 
son, 9 Id., 607; Slaughter v. Glenn, 8 v. Williams, 38 Miss., 546; Lathrop n . 
Otto, 245; National Bank v. Insur- Bampton, 31 Cal., 17; Aynesworth v. 
ance Co., 14 Id., 70: Hooley v. Gieve, Halderman, 2 Duv. (Ky.), 655; ol/fn 
9 Abb. (N. Y.), N. C., 29; s. c. 9 Daly, v. Boyle, 31 Iowa, 53; Smith y. Ilffli- 
115; AbelN. Brown, 55 Md., 221; Wil- ter, 49 Mo., 250; Joiner v. Cowing, 
liamson v. Ellis, 12 Phil. (Pa.), 339. 17 Hun (N. Y.), 256; Liggett v 11 all,

The cestui que trust may follow the 2 A. K. Marsh. (Ky.), 149; Denn y. 
property into the hands of a mere McKnight, 6 Halst. (N. J.), 3tw, 
volunteer, whether he had notice or Hood v. Fahnstock, 1 Pa. st., 41 , 
not. Mansell v. Mansell, 2P. Wms., Wright v. Dame, 22 Pick. (Mass.), do , 
679; Saunders v. Dehew, 2 Vern., 27; Wigg v. Wigg, 1 Atk., 382.
s. c. 2 Freem.Ch., 123; Pye v. George, But a purchaser for a valuable con-
2 Salk., 680; B our sett v. Savage, L. sideration, without notice oi tne trust, 
R. 2 Eq., 134; Lyford v. Thurston, is fully protected. Jerrard N.baim- 
16 N. H., 399. But third parties can- ders, 2 Ves., 457; Fagg s case, 1 V ern., 
not require the cestui que trust to fol- 52; 1 Ch. Cas., 68; Willoughby .
low the trust property into the hands loughby, 1 T. R., 763; Boonev. „ ,
of purchasers for their protection. 10 Pet., 177; Fancfc y. Hr gg' , 
Barr n . Cubbage, 52 Mo., 404; Smith Paige, (N. Y.), 825; ILgh v. BaUe,W 
v. Bowen, 35 N. Y., 83. Yerg. (Tenn.), 335; H“lstead^

So the property may be followed in- of Kentucky, 4 J. J. Mar» •;¿1” 
t<" the hands of a purchaser for value 554; Dixon v. Caldwell, lo . 
it he have notice of the trust. McLeod 412; Dillaye v. Commercia
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Where a trustee has, in violation of his trust, invested the trust property or 
its proceeds in any other property, the cestui que trust has his option, either 
to hold the substituted property liable to the original trust, or to hold the 
trustee himself personally liable for the breach of the trust.2

The option, however, belongs to the cestui que trust alone and is for his bene-
fit, and not for the benefit of the trustee.3

If the trustee, after such an unlawful conversion of the trust property, should 
re-purchase it, the cestui que trust may, at his option, either hold the origi-
nal property subject to the trust, or take the substituted property in which 
it has been invested, in lieu thereof. And the trustee, in such a case, has 
no right to insist that the trust shall, upon the re-purchase, attach exclu-
sively to the original trust property.4

Where the trust property has been unlawfully invested, with other funds of 
the trustee, in other property, the latter in the hands of the trustee, is 
chargeable pro tanto to the amount or value of the original property.

What constitutes notice of a trust ?
An agent, employed by a trustee in the management of the trust property, 

and who thereby acquires a knowledge of the trust, is, if he afterwards be-
comes possessed! of the trust property, bound by the trust, in the same man-
ner as the trustee.5

Where, upon the face of the title-papers, the purchaser has full means of ac-
quiring complete knowledge of the title from the references therein made, 

N. Y., 345; Colesbury v. Dart, 58 
Ala., 573; Hamilton v. Mound City 
Mutual Life Ins. Co., 3 Tenn. Ch., 
124; Heilner v. Imbrie, 6 Serg. & R. 
(Pa.), 401; Tomkins v. Powell, 6 
Leigh (Va.), 576. This rule is a 
shield to protect, and not a sword to 
attack, or a cloak for fraud. And 
the purchaser must clearly show that 
he is an innocent purchaser for value. 
Marshall v. Frank, 8 Pr. Ch., 480; s. 
c. 1 Anstr., 14; Dobson v. Leadbeater, 
13 Ves., 230; Hardingham v. Nichols, 
3 Atk., 304; Kelsal v. Bennett, 1 Id., 
522; Hughes v. Garner, 2 Younge & 
C. Exch., 328; Hughes^.Garth, Amb., 
421. See Parker n . Crittenden, 37 
Conn., 148.

2 Appl ied . Tappan n . Ailsworth, 
13 R. I., 585; Brown v. Lambert, 33 
Gratt. (Va.), 263. Dist ing uis hed . 
Linville v. Leininger, 12 Ind., 494. 
Cite d . Smith v. Vodges, 2 Otto, 
¿86; Partee v. Thomas, 11 Fed. Rep., 
773; Flint v. Bell, 27 Hun (N. Y.J, 
157. ”

3 The law is well settled that the 
cestui que trust has his election, either 
to proceed against the trustee person- 

or to follow up the property 
which was the object of the trust. 
^lagg v. Mann, 3 Sumn., 475, 486; 
^alhoun v. Burnett, 40 Miss., 599; 
Roberts v. Mansfield, 38 Ga., 452; 
Jreemqn v. Cook, 6 Ired (N. C.), Eq., 

Hawkins v. Hawkins, 1 Dru. & 
y‘ Cunningham, 5 

o'. ), 72; Lathrop v. Bampton,
vai., 17; but not against both.

Barker v. Barker, 14 Wis., 131; nor 
can he claim profit of the actual in-
vestment for a part and the original 
fund and interest for the rest. Baker 
v. Disbrow, 25 Hun (N. Y.), 29; 
see Gaines v. Ligardi, 1 Woods, 56.

4 The cestui que trust may follow 
the property or funds of the trust so 
long as it can be identified, and claim 
all the benefits of the new purchase, 
whether the title was taken in the 
trustee or in a third person with 
notice. Ex parte Montefiore, 9 
Bank Reg., 171; Georges v. Pye, 7 
Bro. C. C. 221; S. P. Pierce v. Mc- 
Keeham, 3 Watts & S. (Pa.), 280; 
Bush v. Bush, 1 Strobh. (S. C.) Eq., 
377; Bonsall’s Appeal, 1 Rawle 
(Pa.), 274; Bailey v. Inglee, 2 Paige, 
(N. Y.), 278; Kaufman v. Crawford, 
9 Watts & S. (Pa.), 234; Heth v. 
Richmond B. B. Co., 4 Gratt., (Va.), 
482; Barksdale v. Finney, Id., 338; 
Turner v. Pettigrew, 9 Humph. 
(Tenn.), 438; Blaisdell v. Stevens, 16 
Vt., 179; Moffat v. McDonald, 11 
Humph. (Tenn.), 457; Bonner v. 
Mullins, 4 Rich. (S. C.) Eq., 30; Sol-
lee v. Croft, 7 Id., 84; Martin v. 
Greer, 1 Ga. Dec., 109; Cheshier v. 
Cheshier, 3 Ired. (N. C.), Eq., 569; 
Garrett n . Garrett, 1 Strobh. (S. C.) 
Eq., 96: Murray v. Lylburn, 2 Johns- 
(N. Y.) Ch., 441; Brothers^. Porter, 
6 B. Mon. (Ky.),106; YergerN. Jones, 
16 How., 36; as to investment of sur-
plus, see Bagemore n .Davis, 55 Ga.,504.

5 Cit ed . Michoud v. Girod, 4 
How., 556.
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to the origin and consideration thereof, he will be deemed to have construc-
tive notice thereof.6

A co-proprietor of real property, derived under the same title as the other 
proprietors, is presumed to have full knowledge of the objects and purposes 
and trusts attached to the original purchase, and for which it is then held 
for their common benefit.

A purchaser by a deed of quit claim without any covenant of warranty, is not 
entitled to protection in a court of equity as a purchaser for a valuable con-
sideration, without notice; and he takes only what the vendor could lawfully 
convey.7

A warranty, either lineal or collateral, is no bar to an heir who does not claim 
the property to which the warranty is attached by descent, but as a pur-
chaser thereof.

Whether a bill in equity is open to the objection of multifariousness or not, 
must be decided upon all the circumstances of the particular case. No gen-
eral rule can be laid down upon the subject; and much must be left to the 
discretion of the court.8

The objection of multifariousness can be taken by a party to the bill only by de-
murrer, or plea, or answer, and cannot be taken at the hearing of the cause. 
But the court itself may take the objection at any time—at the hearing or 
otherwise. The objection cannot be taken by a party in the appellate court.9 

Lapse of time is no bar to a subsisting trust in real property. The bar. does 
not begin to run until knowledge of some overt act of an adverse claim or 
right set up by the trustee is brought home to the cestui que trust. The lapse 
of any period less than twenty years will not bar the cestui que trust of his 
remedy in equity, although he may have been guilty of some negligence, 
where the suit is brought against his trustee, who is guilty of the breach of 
trust, or others claiming under him with notice.

Where exceptions are taken to a master’s report, it is not necessary for the 
court formally to allow or disallow them on the record. It will be sufficient 
if it appears from the record, that all of them have been considered by the 
court, and allowed or disallowed, and the report reformed accordingly.

There is no principle of the common law which forbids individuals from asso-
ciating together to purchase lands of the United States on joint account at 
a public sale.

This  was an appeal from the Circuit Court of the United 
States for the district of Ohio, sitting as a court of equity.

6 Appl ied . Villalonga v. Hicks, 
13 So. Car., 168.

7 Dist inguis hed . Griswold v. 
Bragg, 19 Blatch., 97; s. c.6 Fed. Rep., 
346; White v. McGarry, 2 Flipp., 
574. Cite d . May v. Le Claire, 11 
Wall, 232; Villa v. Rodriguez, 12 Id., 
339; Dickerson v. Colgrove, 10 Otto, 
584; Fox v. Hall, 74 Mo., 316.

8 It is impossible to lay down any 
general rule as to what constitutes 
multifariousness; but every case is 
governed by its own circumstances, 
and the court must exercise a sound 
discretion in the matter. Gaines v. 
Chew, 2 How., 619. Thus, in the 
case cited it was held that a bill filed 
against the executors of an estate, 
and all those who purchased from 
them, was not, for that reason alone, 
multifarious. See generally Payne v.
Hook, 7 Wall, 426; Stark v. Starr, 4
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Otto, 477; Dial v. Reynolds, 6 Id., 
340; West v. Randall, 2 Mason, 181; 
Nourse v. Allen, 4 Blatchf., 376; 
Horman Patent Manufacturing Co. 
v. Brooklyn City, R. R. Co., 15 Id., 
444; Beatty v. Hinckley, 17 Id., 398; 
Gaines v. Mausseaux, 1 Woods, 118; 
Haines n . Carpenter, Id., 362; Ku- 
gour v. Gas Light Co., 2 Id., 14o; Co-
pen v. Flesher, 1 Bond, 440; DeLeon 
v. Lafayette Bank, 3 McLean, 415; 
Turner v. Amer. Baptist &c. Union, 
5 Id., 345; Lawrence v. Bowman, 
McAll., 419; Gillespie v. Cummings, 
3Sawy., 259; Baker v. City of Port-
land, 5 Id., 566; Sheldon v. Keokuk &c. 
Co., 10 Biss., 473; De Wolf v. Sprague 
Manuf. Co., 49 Conn., 298.

9 Adher ed  to . Barney v. Bat-
ham, 13 Otto, 215; s. c. 2 Morr. Tr. ,649, 
Crockery. Dillon, 133 Mass. ,102 ;Mtn- 
ing Debris case, 8 Sawy., 636-bö».
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The record was very voluminous, consisting of nearly eight 
hundred printed pages. The acts and declarations of the par-
ties were given in evidence, running through a period of 
twenty years; and the case being an appeal from the decree of 
the Circuit Court, as a court of equity, all this matter was 
brought up to the Supreme Court. It is impossible, therefore, 
to put into this statement all the circumstances which had a 
bearing upon the point in issue, which was, whether a trust 
did or did not continue in a valuable body of land. The lead-
ing incidents in the history of the case are these:—

In the summer of 1817, two distinct companies were formed 
at Cincinnati for the purpose of purchasing lands at the public 
sales of the United States, to be shortly held at Wooster, in 
the state of Ohio; the object being to lay out and establish a 
town in the reserve of twelve miles square on the Miami of 
Lake Erie, since called the Maumee river.

One company, called the Piatt Company, was composed of 
the following persons: John H. Piatt, William M. Worthing-
ton, Gorham A. Worth, and Robert Piatt, the plaintiff in the 
suit below, and now defendant in error.

The other company was called the Baum Company and com-
posed of the following persons: Martin Baum, Jacob Bur-
nett, William C. Schenck, William Barr, William Oliver, (one 
of the plaintiffs in error,) Andrew Mack and Jesse Hunt.

What the articles of agreement were between the members 
of the Piatt Company the record did not show.

On the 7th of June, 1817, the Baum Company entered into 
the following articles of agreement—Mack being admitted to 
half a share, the whole interest was divided into thirteen 
parts, whereof Mack held one-thirteenth and each of the other 
persons two-thirteenths:—

“We, the undersigned, agree to enter into a partnership for 
the purpose of purchasing lands and lots at the public sales to 
be held at Wooster, on the seventh and fifteenth of July next ; 
and for the purpose of effecting the said purchases, we agree 
to borrow, at the Office of Discount and Deposit at Cincin-
nati, the sum of eight thousand dollars, for which sum, and 
for all purchases made by our agents, either at the pub- 
he sales or otherwise, we hold ourselves *jointly and L 
equally liable.. And we do further agree that William C. 
Schenck, William Barr, and William Oliver shall be our 
agents to explore the lands and make the purchases. And 
we do agree to confirm and comply with any contracts that 
our agents aforesaid may make on our account. And it is fur-
ther agreed that our said agents shall be authorized to take ip 
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any other partner or partners that they may see proper, on 
such terms as they may esteem advantageous. And it is fur-
ther agreed that in consideration of the services to be per-
formed by the agents above, their expenses, incident to making 
the purchases aforesaid, shall be defrayed by the other indi-
viduals comprising the company.

“ In witness whereof we have hereunto set our hands and 
seals, at Cincinnati, this the seventh day of June, eighteen 
hundred and seventeen.

“Martin  Baum , [seal .]
Jess e Hunt , [seal .]
J. Burnet , [seal .]
W. C. Schenck , [seal .]
W. Barr , [seal .]
Will iam  Oliver , [seal .] ”

The Piatt Company appointed Robert Piatt its agent.
On the 23d of June, 1817, Worthington, John H. Piatt, and 

Worth addressed a letter of instructions to Robert Piatt, their 
agent, directing him how to proceed, and enclosing $4,000 to 
make the first payment on the lots of land which he might 
purchase.

The agents having made their selections, met at Wooster to 
attend the sales, and then ascertained that they had each 
selected the following tracts, viz.: 1, 2, 3, 4, 86, and 87. 
In consequence of this, the following agreement was entered 
into, viz. :

“We, the undersigned, agree, on behalf of the companies 
we represent, to wit: William C. Schenck, of Warren, county, 
Ohio, and William Oliver, of Cincinnati, Ohio, for themselves, 
and for Jacob Burnet, Martin Baum, Jesse Hunt, William 
Barr, and Andrew Mack, all of Hamilton county, Ohio; and 
Robert Piatt, of Boon county, Kentucky, for himself, and for 
William M. Worthington, John H. Piatt, and Gorham A. 
Worth, all of Hamilton county, Ohio, to purchase at the pub-
lic sales, in July, 1817, at Wooster, lots numbered 1, 2, 3, and 
4, at, and including, the mouth of Swan creek, in township 
No. 3, in the United States reserve, at the foot of the rapids 
of the Miami of the Lakes, for the joint benefit of both com-
panies ; that is, one company to have one-half interest in the 
whole, and the other company to have the other half ; eaci 
company paying one-half of the purchase money. It is fur-
ther agreed that Robert Piatt, in behalf of his company an 
the company of Schenck and Oliver, shall be the bidder or 
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lots Nos. 1 and 2, and William Oliver for lots Nos. 3 and 4, 
they being the above four lots at the mouth of Swan creek.

*“ In witness whereof, the parties have hereunto inter- 
changeably set their hands and seals, this 17th day of L 
July, 1817. W. C. Schenck , [seal .]

William  Oliver , [sea l .] 
Robert  Piatt . [seal .] ”

And afterwards the following :
“ The undersigned have agreed to purchase, for the joint 

benefit of their companies, lots or tracts of land numbered 86 
and 87, opposite the mouth of Swan creek, on the same prin-
ciples that lots numbered 1, 2, 3, and 4, at the mouth of Swan 
creek, were purchased, as per agreement between William C. 
Schenck and William Oliver, for themselves and others, and 
Robert Piatt, for himself and others, bearing date 17th July, 
1817. Robert  Piatt , [seal .]

Will iam  Oliver , [seal .]”

On the 18th of July, 1817, in conformity with the above 
agreements, William Oliver bid in lots Nos. 3 and 4, and on 
the 19th of July, Robert Piatt bid in tracts 1, 2, 86 and 87. 
The original ceftificates for the tracts bid in by Oliver, were 
made out in his name, and for the tracts bid in by Piatt, in 
the names of himself, John H. Piatt, Worth, and Worthing-
ton, in conformity with the letter of instructions addressed to 
him on the 23d of June. -

On the 21st of July, 1817, Robert Piatt bid in, for the sepa-
rate account of the Piatt company, the following other tracts, 
viz. :

North-west quarter-section 2, township 3.
South-west quarter-section 2, township 3.
South-west quarter-section 3, township 3. 
North-west quarter-section 3, township 3. 
South-east quarter-section 3, township 3.

The first instalment of the purchase money for which was 
paid by the Piatt company.

On the 4th of August, 1817, Robert Piatt settled an ac-
count with the Piatt company, giving them credit for the four 
thousand dollars above mentioned, and charging them with 
one-half of the instalments which had been paid upon Nos. 1, 
4 3, and 4, and with the whole of the instalments which had 
been paid upon Nos. 86 ahd 87, and upon the five quarter-
sections.
. After the return of the agents to Cincinnati, a meeting of 
both companies was held; the acts of the agents at Wooster 
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were ratified, and the two companies were, in respect to their 
joint purchases, consolidated in a new company called the Port 
Lawrence Company. Martin Baum was appointed trustee, for 
the purpose of carrying out a resolution of the company that 
a town should be laid out upon a part of the land. It was 
further agreed that Oliver should be appointed an agent to 
*„07-1 lay out the town and make sale of the lots; and he was 

6 -* directed, in performing this duty, to call to his *assist- 
ance William C. Schenck, another of the original members of 
the Baum Company.

Each of the companies purchased other lands upon its own 
private account.

On the 14th of August, 1817, Oliver executed a bond to 
Baum in the penal sum of twenty thousand dollars, the condi-
tion of which was as follows: •

“ Whereas, the above named Martin Baum hath this day 
constituted and appointed the before-bound William Oliver 
his agent, with power to lay out a town at the mouth o’f Swan 
creek, on the Miami of the Lakes, and hath authorized the 
said William to sell and dispose of the lots in said town, agree-
ably to a letter of instructions, and to receive payment for the 
same from the purchasers, and to execute and deliver certifi-
cates, in the nature of title bonds, for the lots by him sold. 
Now the condition of the above obligation is such, that if the 
said William Oliver shall in all things well and truly execute 
the trust reposed in him by the said Martin Baum, and shall 
render a true account of his proceedings, when required, and 
shall faithfully pay over to the said Martin all moneys by him 
received for or on account of sales made in the town to be 
laid off by him, as aforesaid, when thereto required, then, and 
in such case, the above obligation shall cease and determine, 
otherwise remain in full force and virtue.”

On the same day, Baum executed a power of attorney to 
Oliver, as follows:

“ Know all men by these presents, that I, Martin Baum, of 
Cincinnati, in the state of Ohio, for divers good causes and 
considerations me thereunto moving, have made, constituted, 
and appointed, and by these presents do make, constitute and 
appoint William Oliver, of said place, my true and lawful 
attorney, for me and in my name, to sell and dispose of the 
lots in a town to be laid off at Swan creek, on the Miami of 
the Lakes, agreeably to a letter of instructions therewith 
delivered, and to receive payment-for the same from the pur-
chasers, and to execute and deliver certificates, in the nature 
of title-bonds, for the lots by him sold, and to all lawful acts 
requisite for effecting the premises, hereby ratifying and con- 
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firming all that my said attorney shall lawfully do therein by 
virtue hereof. In testimony whereof,” &c., &c.

On the same day Baum delivered to Oliver a letter and a 
set of instructions. The letter is as follows:

Cincinnati, August AAth, 1817.
“ Sir  :—You will observe by the power of attorney this day 

handed to you, that you are appointed an agent to lay out a 
town at the mouth of Swan creek, on the Miami of Lake Erie. 
Your appointment is for one year, commencing this day; for 
which services so rendered, you are entitled to receive from 
the proprietors twelve hundred dollars. And the pro- 
prietors of the lands lying in that *country, but which is 
a distinct concern from the above, have agreed to allow you 
three hundred dollars for attending to their separate business.

“Your obedient servant,
“ Mr . W. Oliver .” Martin  Baum .”

The instructions were as follows :
“ Cincinnati, ^Ath August, 1817.

“Dear  Sir :—As agent for the proprietors of the land 
recently purchased at Swan creek, you will, immediately upon 
the receipt of these instructions, proceed to that place, and 
commence the laying off a town. General Schenck, who 
accompanies you, will assist in the survey of the ground, in 
determining the site, and in the arrangement and formation of 
the plat. In running the streets, and in the division of the 
lots, it is not the wish of the proprietors that interest or con-
venience should be sacrificed to form ; that the growth of the 
place should be retarded by a useless adherence to any particu-
lar figure, or to any fanciful uniformity of squares. The num-
ber of lots to be laid off may be from three to five hundred, 
and, with the exception of water lots and fractional sections, 
of about sixty feet in front, and one hundred and twenty feet 
in depth. The principal or central street should be at least 
one hundred and sixty feet wide ; others from eighty to a 
hundred; the alleys from twelve to fifteen. Let there be 
three lots, each of one hundred and twenty feet square, set off 
or public uses, churches, schools, &c. ; and one, of two hun- 
red and forty feet square, for court-house and. jail. There 

s ould also be reserved one or two suitable lots out of the 
own tor burying grounds. It is not, however, the intention 

°_ f e proprietors to tie the agent down to any specific number 
o eet and inches in the width of the streets or size of the 
o s, but they leave to him the exercise of his own judgment,
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and recommend to him the use of that sound discretion which 
his better knowledge of the ground, and his practical informa-
tion, will enable him to display, to the interest and advantage 
of all concerned.

“ As soon as the surveys have been made, and a plat of the 
town formed, it is necessary that a copy of them should be 
immediately forwarded to the proprietors, as also a notice of 
the time of sale, which, if, practicable, should correspond with 
the time of holding the treaty with the Indians; and on this 
subject it is necessary that the agent should obtain the earliest 
information. In the disposition and arrangements of the lots 
for sale, let one-third of the whole number taken in different 
sections of the town be reserved for the use and benefit of the 
proprietors, or for future disposal.

“ The terms of sale, one-fourth down, and the residue in 
three equal annual instalments, with interest from date, if not 
punctually paid; subject, however, to such variations as the 
judgment of the agent may dictate, or particular circumstances 

require. An immediate correspondence is to be opened
-> by the agent with Martin *Baum, Esq., of this city, 

who will act as trustee for the proprietors, and any informa-
tion given to him in relation to the business of the agency, the 
sale of lots, and the progress of the town, that may be thought 
of any consequence to the interests of the proprietors, or that 
may be required by the trustee. It is the intention of the 
proprietors to give public notice of the time of the sale, and it 
is necessary that this notice should be as general and as widely 
spread as possible; the agent will, therefore, immediately, 
upon the times being fixed, forward the proper advertisement 
to Detroit, Buffalo, Albany, New York, Philadelphia, Pitts-
burg, Chillicothe, and to the trustee in this city, for publica-
tion. The instructions of the trustee are, in all respects, to be 
regarded as coming from the proprietors themselves.

“ Wishing you a safe and pleasant journey, and an easy and 
prosperous management of the trust committed to your care, 
we remain, with great respect, &c., your obedient servant, 

Martin  Baum , 
Trustee of the Proprietors.

“ To Major Wm . Olive r .”

In another part of the record, the same paper is found, with 
a few and unimportant variations, but the names of these per-
sons are signed to it, viz., Barr, Mack, Burnet, Worthington, 
Hunt, John H. Piatt, Worth and Baum.

The agents proceeded to lay out a town, and on the 20th 
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September, 1817, offered the lots for sale, according to the fol-
lowing advertisement:

“ Terms of sale.
“ Terms of sale of lots in the town of Port Lawrence: One-

fourth down; the balance in three equal annual instalments, 
with interest from the date of purchase, if not punctually paid; 
and if the whole amount of the purchase money is not paid 
when the last instalment becomes due, the lots now purchased 
shall revert to the proprietors of Port Lawrence. The under-
signed reserve the privilege of one bid on each lot offered.

“W. C. Schenck ,
William  Oliver , Agents.

“ Miami Rapids, Sept. 20, 1817.”

At the sale, seventy-nine lots were sold. Two of them, viz., 
Nos. 223 and 224, were purchased by Oliver himself, with the 
assent, as he alleged in his answer, of the company, and of 
Martin Baum, the trustee.

On the 5th of October, 1817, Schenck gave to Oliver the 
following receipt:

“ Miami Rapids, Oct. 5, 1817.
“ Received from William Oliver, agent, eight hundred and 

fifty-five dollars and thirty-three cents, the proceeds of r^n 
sales of lots in the *town of Port Lawrence, for which L 
I am accountable to Martin Baum of Cincinnati.

“$855.33. (Signed duplicates.) W. C. Schenck .”

In January, 1818, Oliver went to Port Lawrence, and spent 
the winter there. In May, 1818, he returned to Cincinnati, 
about which time he was elected cashier of the Miami Exuort- 
ing Company, and entered upon the duties of his office on 
the 1st of July, 1818.

On the 14th of August, 1818, Oliver, as it was alleged by 
him in his answer to the bill, sold and transferred one half of 
his interest in the Baum Company, and also in the Port Law-
rence Company, to Steele & Lytle, they assuming all outstand-
ing liabilities; and in an early part of the ensuing spring, the 
remaining half of his interest in both companies to Embree & 
Williams.

On the 19th of September, 1818, Oliver and Worthington 
made a division of the lots in the town of Port Lawrence, 
etween Martin Baum and John H. Piatt, these persons repre-

senting their respective companies. One hundred and fifty- 
, 8 were assigned to Piatt,. and one hundred and 

fifty-eight to Baum.
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On the 24th of April, 1820, Congress passed an act, enti-
tled “An act making further provision for the sale of the pub-
lic lands,” changing the mode of selling lands from credit to 
cash, and reducing the price from two dollars to one dollar 
and twenty-five cents per acre. The effect of this law, and of 
the general embarrassment in the business of the country 
which occurred about this period, was, as it was alleged in the 
answer to the bill, to depress the prospects of the companies 
before mentioned, and the pecuniary condition of the indi-
vidual members thereof, to such an extent that they resolved 
to abandon the lands, and forfeit them to the United States, 
rather than pay the instalments which were still due. But 
before this was done, the intention was changed by another 
act of Congress.

On the 2d of March, 1821, Congress passed “ An act for the 
relief of the purchasers of public lands prior to the first day of 
July, 1820,” which allowed a purchaser to file a relinquish-
ment of the land so purchased, upon which the whole pur-
chase money had not been paid, and apply the sums which 
had already been paid for such land, to the completion of pay-
ments which might be due upon any other land.

On the 15th of September, 1821, Oliver transferred to 
Baum the certificates of Nos. 3 and 4, which he had bid for at 
the public sale, as heretofore described; and on the 17th 
of September, John H. Piatt, Robert Piatt, G. A. Worth, and 
William M. Worthington, united in transferring to Baum the 
certificates Nos. 1, 2, 86, and 87, which they had bid for at the 
sale; and by the same instrument the last-mentioned parties 
also transferred to Baum the certificates for the five quarter-
sections, which it has already been stated the Piatt Com- 
*3411 Pany purchased on their own private account, at the

-• *public sale. Both transfers were absolute, to Martin 
Baum, his heirs and assigns, for ever.

On the 27th of September, 1821, Baum, to whom the certifi-
cates had thus been assigned, filed by Micajah T. Williams, 
his attorney in fact, a relinquishment of tracts Nos. 1 and 2, 
and requested that the proceeds of former instalments might 
be applied to the completion of the payments still due upon 
3, 4, 86, 87, and the five quarter-sections. The consequence 
of this transaction was, that as Nos. 1 and 2 had been bought at 
a much higher price than the other tracts, the credit acquired 
on the books of the government by their relinquishment was 
more than enough to complete the payments for all the other 
lands mentioned above, and a surplus existed, in the form of 
land-scrip, which might either have been sold or applied to a 
payment for other lands. Four hundred and seventy-four 
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dollars and fifty-nine cents of this scrip belonged to the Piatt 
Company, and was applied by the Baum Company in pay-
ment for lands which that company had purchased. The fol-
lowing is the account:

Lands surrendered. Lands not surrendered.
Tract No. 1. Swan Creek, 3, $607 35^

Amt. paid on it, $1,015 05| “ “ 4, 271 73|
Tract No. 2. “ “ 86, 373 31f

Amt. paid on it, 3,802 50 “ “ 87, 149 96|
5 quarter-sections, 1,248 00

On the 27th of September, 1821, Oliver made a memoran-
dum, or addressed a letter to some person, stating several 
particulars which he had attended to at Maumee, directing the 
land to be run out, counsel to be employed, &c., &c.

On the 20th of January, 1822, Baum presented a petition to 
Congress representing that he had laid out a town upon tracts 
Nos. 1 and 2, and sold a number of lots to persons to whom 
he was bound to give a title; that in consequence of the late 
law of Congress, reducing the price of public lands, he had 
been obliged to surrender them; and praying that Congress 
would authorize an immediate sale of those two tracts of land, 
so. as to give him an opportunity to re-purchase them at a 
fair price, and thus be enabled to fulfil his engagements to 
those who had purchased of him.

On the 10th of September, 1822, Baum gave to Oliver the 
following certificate :

“ Cincinnati, Sept. 10, 1822.
“It is hereby certified, that there is due William Oliver, 

from the Port Lawrence Company, two hundred and thirteen 
dollars and seven cents, which the said Oliver refunded, by 
request of the company, to purchasers of lots in Port Law-
rence, the title of which has been relinquished to the 
United States by the company; it being the *amount L 
due on the shares originally owned by John H. Piatt, Robert 
riatt, G. A. Worth, and William M. Worthington.

“Martin  Baum , 
“Agent for the Port Lawrence Land Company.”

On the 25th of December, 1822, Baum addressed a letter to 
on. E. A. Brown, Washington City, enclosing his petition, 

“°th 6 presented, and saying, amongst other things, 
ough it is signed by myself only, still others have an inter-

est in it, to wit, Jacob Burnet, William Steele, M. T. Wil-
iams, b. R. Miller, John Rowan, of Kentucky; but, for the 
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sake of convenience, all the lands of the company were trans-
ferred to me. The petition gives a true statement of facts ; 
the grounds why those tracts were surrendered to the United 
States ; the injurious operation of the law of Congress (called 
the relief law) in the case ; and the just claim which (I 
think) I and my associates have on the government for 
redress,” &c., &c.

In January, 1823, Baum came into arrangements with some 
of those who had purchased town-lots, and to whom he was 
unable to give a title, agreeing for himself and his associates 
to re-purchase the lots and refund the money which he had 
received on them.

On the 3d of February, 1823, Oliver addressed the follow-
ing letter to Robert Piatt, which was received by him :

“ Cincinnati, February ^d, 1823.
“ Dear  Sir  :—I have been anxious to see you in relation 

to the Port Lawrence business, and was on the eve of setting 
off yesterday for your house, but have concluded to write, 
requesting the favor of your attention to the matter. In con-
sequence of the company’s securing the Port Lawrence prop-
erty, they are liable to the purchasers for the money received 
for lots ; and as some of my friends in Detroit were disposed 
to bear pretty hard on me for advising them to purchase, 
I authorized Colonel Hunt to redeem the certificates of sale 
from those who had purchased by my advice. The payments 
made in this way were upwards of $400. M. Baum’s com-
pany have refunded their proportion, but my claim ($213.07, 
which is from the 10th of last September, 1822) against you 
is unsatisfied ; and as we are at a loss to know the particular 
interest of the members of your company, I must ask the 
favor of your stating the present proprietors, and their 
respective interests in the concern. Please say when it will 
be convenient for you to arrange your proportion,'as also to 
request Mr. Grandon to pay on his share or shares. Respect-
fully, your obedient servant, Will . Oli ver .

“R. Piatt , Esq.”

On the 6th of February, 1823, Baum addressed another 
letter to Mr. Brown upon the subject of his petition, repre-
senting that the case was a ruinous one to him and his 
associates, &c., &c.
*3431 Ón the 3d of J une, 1823, Oliver exhibited an account

J against *“ Martin Baum and his associates,” running 
from 1818 to June, 1823, and bringing them in debt lo Oliver 
in the sum of $1835.47.
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On the 27th of August, 1823, Baum mortgaged to Oliver 
tracts Nos. 3, 4, 86, and 87, to secure the payment of the 
above sum of $1835.47 with interest from the 1st of Septem-
ber, 1823. The payment was to be made on or before the 
1st of January, 1824.

On the 31st of January, 1824, Baum addressed a letter to 
the proprietors of the Maumee and Sandusky Land Company, 
accompanied by an account between himself and the proprie-
tors of Port Lawrence. The letter was as follows:

“ Cincinnati, 31 si January, 1824.
“ To the Proprietors of the Maumee and Sandusky Land Co.

“Dear , Sir :—Enclosed, I hand you a statement of the 
Port Lawrence land speculation, by which you can see how 
that business stands, to wit, a balance due me by the company 
of upwards of $4755, and is daily increasing with interest. 
Suits have been commenced against me for the restoration of 
the money which was paid the company for lots, and the 
amount of improvements made thereon, as well as for dam-
ages. I was obliged to borrow money to compromise and 
quiet those claims, for fear of incurring heavy damages, great 
expenses, and much trouble, and probably a total loss of the 
company’s property by sales, or judgments and executions. 
The lands have consequently been mortgaged for the money 
borrowed, and unless it is shortly refunded, the lands may yet 
be sold under the mortgage; it is therefore necessary that the 
proprietors pay to me their respective quotas, to save their 
lands from sale. I am extremely anxious to close this busi-
ness, and therefore propose that I will exonerate you from 
paying any more money, if you will sell and convey me your 
interest in all those lands. But, lest you should think that 
I wish to make speculation out of you, if you will exoner-
ate me from paying any more, I will sell you my interest 
in these lands, and will thank you to accept the latter 
proposition. It is needless to go into an explanation, as the 
account will do it of itself; and my proposition will satisfy 
you as to the prospects of gain. Please inform me soon what 
course you intend to pursue. Yours, respectfully,

“Martin  Baum .”

One of these letters appears to have been directed to Mr. 
Robert Piatt, and another to W. M. Worthington, Esq.

.the 23d of April, 1824, Baum authorized and empow-
ered Major William Oliver to lease, let, and rent all the lands, 
m and out-lots, houses, and other property which he owned, or 
or which he had the control, situate and being within the United 
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States reservation on the Maumee river for the then present 
season; and also to collect all rents which might be then due 
on all or any of the said property.
*Q441 *On ^Sth of August, 1824, Baum addressed a let- 

J ter to G. A. Worth, Esq., a part of which is as follows:

“ Cincinnati, 28th August, 1824.
“Dear  Sir :—Your favor of the 10th April last came duly 

to hand—contents noticed. The land speculation has truly 
been an unfortunate business, and no one can be more tired of 
it than I am; for it’s me who has to stand the brunt of the 
company—suits, judgments, executions, with all its attendant 
vexations. First, our agents were crazy in making purchases 
at such high rates—then the madness of Congress in reducing 
the price of the public lands—change of times—scarcity of 
money—the impossibility of managing that species of property 
where so many are concerned; the change of sentiments of 
persons in holding real estate; in fact all and every thing has 
operated against such speculations; and were I relieved of 
that concern, an immense burden would be taken off my 
shoulders, &c., &c.”

On the 21st of September, 1825, Baum gave to Oliver the 
following power:

“ Cincinnati, 21si Sept., 1825.
“ I have and hereby authorize and empower Major William 

Oliver to lease, let, and rent all the lands, in and out-lots, 
houses, and other property which I own, or of which I have 
the control, situate, lying, and being within the United States 
reservation, on the Maumee river, for the ensuing season; and 
also to collect all rents or other moneys due me in and about 
the town of Maumee and Port Lawrence.

Martin  Baum .”

On the 5th of October, 1825, Oliver commenced proceed-
ings in attachment in Michigan, by making the following 
affidavit:

“ Martin Baum, agent for John H. Piatt, (since deceased,) 
Robert Piatt, G. A. Worth, and William M. Worthington, to 
William Oliver, debtor, for the sum of two hundred and 
thirteen x J 0 dollars, being the amount refunded to purchasers 
of the lots in Port Lawrence, by request of said Baum, with 
interest from the 10th day of September, 1822.
“ Michigan, Monroe county, ss.:

“ I, William Oliver, of lawful age, do solemnly swear that 
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the sum mentioned in the above account is justly due from the 
persons therein named; that they do not reside within the 
territory of Michigan, and that he has reason to fear, unless 
an attachment issues upon the property of the persons above 
named, his debt cannot be recovered. Will . Olive r .

“ Sworn this 5th day of October, 1825, before me,
“ Peter  P. Ferry , Justice of the Peace.”

On the 7th of October, 1825, an order was filed in the office 
of the clerk of Monroe county court, for an attachment py, 
against the *rights and credits, moneys and effects, goods L 
and chattels, lands and tenements of the parties above named. 
The writ was issued on the same day.

On the 15th of October, 1825, an attachment was laid upon 
the

. South-west quarter of section 2, township 3.
North-west quarter of section 3, township 3.
South-west quarter of section 3.
South-west quarter of section 4.
The three first of these were included in the original pur-

chase by Piatt and subsequent transfer to Baum. The fourth 
belonged to some other transaction and is not involved in this 
case. The whole four were appraised, collectively, at $1,200.

The suit went on, no one appearing for the defendants, 
until October, 1826, when it appearing that notice to defend-
ants in attachment had been published nine months, judgment 
was entered against them, a fieri facias issued, and, on the 5th 
of April, 1828, the property was sold to Charles Noble for 
$241.60, who on the same day conveyed it to Oliver.

Having traced out the proceedings under the attachment to 
1825 consumina^on’ is necessary to go back to the year

On the 13th of October, 1825, Oliver filed a bill in the 
Supreme Court of the territory of Michigan, sitting as a court 
of chancery, to foreclose the mortgage which had been given 
by Baum on the 27th of August, 1823. Baum being a non-
resident, a notice to him to appear was published for nine 
weeks successively in a newspaper published at Monroe.

On the 7th of December, 1827, the bill was taken pro con- 
Jf880, and on the 5th of September, 1828, the court decreed 
hat the property should be sold, which was accordingly done.

iver became the purchaser, and received a deed from the 
register, who had been directed to make the sale.

Io return again to the chronological order of events.
» nr^?-688 having made a donation of land to the University 

o ichigan, the trustees of that institution resolved, on the
393



345 SUPREME COURT.

Oliver et al. v. Piatt.

25th of June, 1827, to accept of No. 1 in lieu of a section, in 
the expectation that in the event that lot No. 2 should revert 
to the United States, then the same should be considered a 
part of the section to which they were entitled under the act, 
and requested the chairman to advertise the Treasury Depart-
ment thereof.

On the 20th of July, 1827, Baum addressed a long letter to 
the commissioner of the General Land-office, giving a history 
of the Port Lawrence Company, and expressing a desire to 
re-possess Nos. 1 and 2. He then says, “ It has been hinted 
that the trustees of the Seminary Lands of the Michigan Ter-
ritory have had sufficient influence to delay the sale, with a 
view to get the privilege of locating these two tracts for that 
purpose. If this is the fact, I protest against such an ar- 
*3481 rangement. They have no claim to them whatever, but

-I *mine is a strong one, and I am determined to pursue 
it in every possible way till I obtain justice.”

In August, 1827, Oliver went to Detroit to ascertain if the 
tracts 1 and 2 could be obtained from the university, but 
nothing was then done.

On the 18th of October, 1827, Charles Noble wrote to Ben-
jamin H. Piatt, one of the heirs of John H. Piatt, who had 
died, and enclosed him a copy of the proceedings in the at-
tachment at the suit of Oliver.

On the 18th of February, 1828, Piatt acknowledged the 
receipt of this letter, and desired further information.

On the 1st of April, 1828, Noble replied, and enclosed a 
copy of the advertisement of the auditor for the sale of the 
three quarter-sections of land as before mentioned. The sale 
was to take place on the 5th of April, 1828.

On the 12th of August, 1828, Oliver opened a negotiation 
with the University of Michigan, proposing to give other lands 
in exchange for Nos. 1 and 2, which was prosecuted without 
success for some time.

On the 1st of September, 1828, Charles W. Whipple, the 
assistant-register of Michigan, executed to Oliver a deed for 
Nos. 3, 4, 86, (excepting sixty acres, which Baum had. sold to 
Prentiss and Tromley in 1823,) and 87. The deed recited the 
proceedings for a foreclosure of the mortgage, and conveyed 
the property to Oliver, his heirs and assigns for ever.

On the 13th of January, 1830, Congress passed an act, enti-
tled “An act to authorize the exchange of certain lots oi 
land between the University of Michigan and Martin Baum 

others
Qn the 16th of August, 1830, Oliver (called in the pro-

ceedings of the board the agent of Martin Baum and others) 
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appeared before the trustees of the university on the subject 
of the exchange of lands, which subject was discussed from 
time to time.

In December, 1830, Oliver (having previously received an 
assignment of the final certificates from Baum) obtained 
patents for the following:

Lot No. 3.
Lot No. 4.
North-west quarter of section 3.
South-west quarter of section 3.
South-east quarter of section 3.
South-west quarter of section 2.

Being the whole of the five quarter-sections originally pur-
chased by the Piatt Company, except the north-west quarter 
of section 2.

On the 7th of February, 1831, an exchange took place 
between Oliver and the university; the negotiation therefor 
having resulted in an agreement. Oliver ceded to the trus-
tees—

Lot No. 3, except ten acres reserved.
*Lot No. 4. E 347
The north-west quarter of section 3.
The south-west quarter of section 3; and
The south-west quarter of section 2.
The. university deeded to Oliver lots Nos. 1 and 2, and 

authorized the President of the United States to issue a patent 
or patents to the said William Oliver.

On the 4th of March, 1831, a patent was issued to Oliver 
for these lots Nos. 1 and 2.

On tho 16th of May, 1831, Oliver sold to Baum and Micajah 
L Williams each one undivided third part of lots Nos. 1, 2,
8 i/?d 87» excepting sixty acres of No. 86, which had been 
sold by Baum to Prentiss and Tromley. Each of the two par-
ties was to pay $1555. The necessary provision was made 
tor laying out a town on the property where Port Lawrence 
was formerly laid out, making partition, &c. The 8th article 
was as follows: “ The parties agree to admit a fourth person 
as a proprietor—a man of enterprise and character—on equal 
eims with themselves, on his establishing himself permanently

Lawrence, and devoting himself to the improvement

,. September, 1832, under the article just men-
j Stephen B. Comstock was admitted to have an undi-

vided fourth part.
On the 22d of October 1833, Oliver re-purchased from 
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Baum’s heirs (for he had died before this time) the whole of 
Baum’s interest under the contract of the 16th May, 1831.

On the 8th of May, 1834, Oliver and Williams sold to 
Edward Bissell one-fourth part of lots Nos. 1 and 2, for $7000.

On the 23d of May, 1834, Oliver sold to Williams an undi-
vided moiety of 86 and 87.

On the 17th of October, 1834, Oliver sold to Pratt and Tay-
lor one undivided sixteenth part of Nos. 1 and 2, for $4000. 
They were also to erect a warehouse, two dwelling-houses, and 
arrange for a line of steamboats to stop at Toledo, as the town 
was now called. And on the same day, he sold to Smith and 
Macy another undivided sixteenth, on the same terms.

On the 30th of June, 1835, Oliver sold a portion of the 
property to Lynde and Raymond, for $13,000 ; in September, 
1835, another portion to Lot Clark, for $1000, and in January, 
1836, another portion to Philander Raymond, for $22,000.

On the 21st of April, 1836, Robert Piatt, the appellee in the 
present case, filed his bill of complaint in the Circuit Court of 
the United States for the district of Ohio, against Oliver and 
others. But before narrating the proceedings under this bill, 
it is proper to close the history of the transactions of the par-
ties by stating that on the 5th of May, 1837, Oliver received 
*34.81 a deed from the trustees of the University of Michigan

J for the property which he had given to *them in 
exchange as previously related. The property thus conveyed 
to Oliver consisted of tracts Nos. 3 and 4, the south-west 
quarter of section No. 2, the north-west quarter of section No. 
3, and the south-west quarter of section No. 3. The consid-
eration was $5000, and the sale was stated in the deed to be 
made “pursuant to a contract entered into between the said 
trustees and the said William Oliver, on the twenty-fourth 
and twenty-fifth days of October, 1834.”

To return to the bill, which was filed in 1836. It made 
Oliver and Williams and a number of other persons, who were 
the representatives of the original parties, respondents, most of 
whom appeared. After the pleas, which were filed by the 
defendants, were overruled, an amended bill was filed.

These bills recite the formation of the Piatt and Baum Com-
panies; their union in the Port Lawrence Company under the 
circumstances already related; the acceptance of the trust by 
Baum; the assignment to him of the certificates of purchase 
the appointment of Oliver as agent ; his acceptance thereo , 
the instructions, bond, and power of attorney ; the laying ou 
of the town ; the sales of lots, for which the respondents are 
called upon to account ; the relinquishment of Nos. 1 and ; 
thé application of the credits arising therefrom to the compie- 
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tion of the payments due upon the other tracts; the under-
standing of the parties that Nos. 1 and 2 should be repur-
chased for the benefit of all concerned, whenever it should be 
possible to do so; the application to Congress; the death of John 
H. Piatt, in 1822; the formation, some short time thereafter, 
of a fraudulent combination and confederacy between Baum, 
as trustee, and Oliver and Williams, as agents, for the purpose 
of cheating the members of the Piatt Company out of their 
entire interest and claims; that in pursuance of this fraudu-
lent combination Baum issued to Oliver the certificate of debt; 
that the complainant resided at a short distance from Cincin-
nati; that about that time, and prior, and long subsequently 
thereto, he was during some part of nearly every week in Cin-
cinnati in company with said Baum and Oliver, or one of them ; 
that they knew the complainant to be a man of property, well 
able and willing to pay his just debts; that neither Baum nor 
Oliver ever gave him the slightest information that any such 
certificate had been given; that he had received a letter from 
Oliver, dated on the 3d of February, 1823; that the mortgage 
given by Baum to Oliver was without authority, and fraudu-
lent and void; that the assignment of the certificates for the 
quarter-sections was also fraudulent and void; the circumstan-
ces under which the exchange of lands took place with the 
University of Michigan; the circumstances also under which 
Williams became interested; that the proceedings in Michigan 
were coram non Judice and void; that if they vested a title in 
Oliver, it was to constitute him a trustee for the complainant 
with others, and that Oliver and Williams were acting 
with a sole view *to benefit themselves at the expense *• 
of the complainant and the other co-proprietors.

The bill then enumerates the original parties who were 
dead, states their representatives and the assignees of the liv- 
ing, and prays that they may all be made defendants.

It then prays for an injunction, a receiver, &c., &c.
Most of the parties answered, but a notice of Oliver’s and 

Williams’s will be sufficient.
Oliver s answer admitted the formation of the Baum Com- 

the Port Lawrence Company, but denied that after 
he sales any agreement was made to unite the interests in the 

several tracts; the appointment of Baum as the trustee of the 
ort Lawrence Company, but denied that the object of the 

rust was fully stated in the bill; alleged that Baum was 
au nonzedto sell and dispose of any of the property on specu- 
fh °r *°r PaYmenf claims against the company, &c.;

a Baum had also a right to dispose of the quarter-sections 
0 pay the debts of the Piatt Company; admitted the instruc-
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tions, except some of the signatures; the laying out of the 
town; the power of attorney from Baum; the letter from 
Baum fixing the appointment for one year, and. the compensa-
tion therefor; the sale of lots in the town; alleged that he 
surrendered up the agency to Baum at the time of his appoint-
ment as cashier of the Miami Exporting Company, and that 
he then closed up his accounts; that his subsequent acts as 
temporary agent were only to accommodate Baum; that he 
and Baum had erected a warehouse on one of the lots which 
he had purchased at the sale, which circumstance drew him 
often to the town; that he had transferred one-half of his 
interest in the Baum Company to Steele and Lytle, in 1818, 
and the remaining half to Embree and Williams in 1819; 
admitted the relinquishment; denied the intention to re-pur-
chase ; that Baum authorized to negotiate with the university, 
but that he did so in his own right and upon his own account; 
alleged that the certificate of debt and mortgage were given 
upon bona fide considerations; that the members of the Piatt 
Company, and especially the complainant, were repeatedly 
urged to satisfy the claims and release the lands; that he, the 
respondent, bid the full value for the lands, and more than 
they would have been sold for to others for cash; that the 
assignment of the certificates was in good faith; explained the 
reasons which led to an exchange of land with the university; 
that he purchased back from the university the lands which he 
had conveyed to it, long after all agency for the companies or 
for Baum was ended and settled up; denied all fraud and 
combination; admitted that he had united Baum and Williams 
in the subsequent attempt to build up a town, and relied upon 
the lapse of time, the defaults, laches, and acquiescence of the 
complainant and the statutes of limitation, in bar of the claim 
set up in the bill. The respondent, moreover, admitted or 
*8507 explained a number of papers respecting * which he had

J been interrogated, and then prayed that his answer 
might be considered as a cross-bill.

The answer of Williams admitted the formation of the 
Baum Company, the subsequent formation of the Port Law-
rence Company; averred that in the spring of 1819, Embree, 
the partner of the respondent, whilst the respondent was ab-
sent in Illinois, purchased from Oliver an interest of one- 
thirteenth in the Baum Company; admitted the relinquishment 
to the United States of Nos. 1 and 2, which was made by the 
respondent himself; that the proceeds of the large number of 
tracts standing in the name of Baum, and thus relinquished, 
were ascertained in gross, and a credit entered to that amount 
on the lands retained; that the proceeds of tracts Nos. 1 and 
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2, were $4,817.55|, and the amount due to the United States, 
on tracts 3, 4, 86, 87, was $1,372.36, and upon the five quarter-
sections $1,248; averred that he did not know what became of 
the balance of $474.60, except that John H. Piatt and Baum 
arranged it to their mutual satisfaction; denied that there was 
any agreement, understanding, or intention, amongst the mem-
bers of the Port Lawrence Company, to re-purchase tracts 1 
and 2; averred that after the relinquishment the members of 
the Port Lawrence Company abandoned Baum, and left him 
to settle the liabilities of the company as he could; denied all 
knowledge or belief that the complainant or Baum attended 
the public sales in 1827 with the intention of re-purchasing 
said tracts for the benefit of the company, but on the contrary 
intended to purchase them on account of other persons; denied 
all knowledge or belief that Oliver was authorized by Baum 
to open a negotiation with the trustees of the Michigan Uni-
versity; averred that in May, 1831, Oliver offered to sell to 
the respondent one-fourth of tracts 1 and 2, 86 and 87, except 
sixty acres of 86, for a specified sum, and at the same time 
offered another fourth each to Martin Baum and Jacob Burnet, 
which offer the respondent accepted, taking one-third instead 
of one-fourth, as Burnet declined becoming interested; and in 
1832, the respondent purchased an additional sixth from Oli-
ver, which purchases together gave him an interest of one- 
half, for which he received a deed in fee-simple from Oliver 
and wife; averred that at the time of paying the purchase 
money and receiving the deeds, he had no notice or knowledge 
of any right, title, claim, demand, or interest, of the complain-
ant, or the Port Lawrence Company, or any of the members 
thereof, nor had he any notice, knowledge, information, sus-
picion, or belief, of any fraud', or breach of trust, or other 
transactions, matters or things, affecting the titles of said 
lands, but maintained that he purchased the same bona fide, in 
good faith, and for a full and fair consideration actually paid.

To all these answers a general replication was filed.
*V/<^ber, 1840, the bill was taken as conferred by all 

he defendants who had failed to plead, demur, or 
answer, and the cause *came on for hearing upon the
ills, answers, replications, testimony and exhibits, when the 

court passed the following decree:
c?ur^ d° here find that the law and equity of the case 

are with the complainant; but because the court here are not 
7 advised as to the exact nature and extent of the relief to 
c the complainant is entitled, so as to enable them to ren- 

^ecree in the premises, it is therefore adjudged, 
ere , and decreed, that this cause be, and the same is
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hereby, referred to Aaron F. Perry, as special master commis-
sioner, who is hereby instructed to make out, and report to us 
at our next term, an amount of the sales made in whole or in 
part of tracts one, two, three, four, eighty-six, eighty-seven, 
and the five quarter-sections, designating the date and amount 
of sales in each tract, title made, moneys received and due, 
and also an account of all moneys expended, either in the pur-
chase or improvement of each tract, by the defendants Wil-
liams and Oliver, or either of them, including compensation 
for the agency exercised in the general management of the 
property, and such other matters of fact and calculations as 
either party may deem necessary, in order to a just and equita-
ble decree in the premises; and for that purpose he is hereby 
invested with power to demand the production of any books, 
papers, and accounts in possession of either of the parties, to 
examine them, if necessary under oath, touching any particu-
lar matter or thing connected with the matters in contest, to 
examine and take the deposition of witnesses, to withdraw any 
exhibit or paper now on file with the clerk, giving a receipt 
therefor, and perform every act necessary to a proper adjust-
ment of the accounts and transactions of the parties. He is 
hereby required to deliver to each party demanding the same, 
a copy of his report, twenty days previous to the next term oi 
this court, until which time this cause is continued.”

In addition to the points upon which the master was directed 
in the decree to report, the solicitor for the complainant stated 
twenty-five others, and the respondent fourteen, as matters of 
fact and calculation which they respectively deemed necessary.

On the 3d of July, 1841, the master presented a very volu-
minous report, occupying nearly five hundred pages of the 
printed record.

To this report the complainant filed twenty-one exceptions, 
and the defendants ten. They related chiefly to matters of 
detail and account, which it would be difficult to understand 
unless the whole report were here inserted.

In July, 1842, other parties were made in place of those who 
had died; and John Rowan, a citizen of Kentucky, filed his 
answer voluntarily, claiming an interest of six-thirteenths in 
the Baum Company.

At the same term the court referred the case to Edward D. 
Mansfield, master, to report the deduction of title as claimed 

by each of the parties.
*On the 22d of July, 1842, the master, in conformity 

with the above reference, reported the deduction and then con-
dition of the several titles.

At the same term, additional parties were made, to repre- 
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sent the dead, and the case was again referred to Mansfield, 
with the following instructions, viz.: “ To state separate ac-
counts of the compensation which, under all the circumstances, 
ought to be made to the said William Oliver and to the said 
Micajah T. Williams for their services; and also an account 
for expenses in the procurement, management, and improve-
ment, in the value of the trust property, consisting of tracts 
1, 2, 86, 87, and the ten acres in No. 3; and that the said mas-
ter also restate separate accounts touching the moneys or other 
proceeds arising to said Oliver and Williams, from sales made 
prior to the filing of the bill, of any parts of said trust prop-
erty; and also of the account of said Oliver against the Port 
Lawrence or Piatt Company, for advances not heretofore 
reimbursed.

In estimating services, expenses, &c., the master is to have 
reference to the advantage derived from said expenses and 
services, &c., as well to tracts Nos. 3 and 4, and the half-section 
No. 3, and south-west quarter-section No. 2, township 3, as to 
the tracts before named. And that in performing this order, 
the master, besides having reference to the papers, depositions, 
&c., now on file, may take further testimony, or further exam-
ine the parties if he deems it necessary.

On the 27th of July, 1842, the master filed a report, enter-
ing minutely into the several matters of account, to which 
four of the defendants took four exceptions.

On the 29th of July, fresh parties were made in the place 
of some more who had died, and the master made two addi-
tional reports, to which Oliver and Williams took twelve 
exceptions.

On the 30th of July, the court pronounced the following 
final decree:

“1st. That Philip G-randin and Hannah C. Grandin his 
wife, Mary P. Ewing, Egbert T. Smith and Sarah R. Smith 
his wife, Nathaniel G. Pendleton, William J. Van Horn and 
Margaret Van Horn his wife, John Spencer and Susan Spencer 
his wife, Samuel Perry, as administrator of Martin Baum, de-
ceased, Jacob Burnet, the administrator of William C. Schenck, 
deceased, William J. Van Horn, as administrator of William 
Barr, deceased, having been duly served with process requir-
ing them to appear and answer the complainant’s bills, and 

ey not having appeared, plead, demurred to, or answered 
H S^me’ as re(luired by the rules of this court, the said bills, 

and the matters therein contained, are hereby, as against them 
respectively, declared to be taken as confessed.

Jd. That the rights of the defendants, Isaac Dunn, the 
unknown heirs of William Steele, deceased, Alexander Find-
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ley and Ann Ellen Findley his wife, Woodhull S. Schenck, 
Andrew Mack, Israel T. *Canby, and Gorham A. Worth, 
who are not inhabitants of the state of Ohio, or found within 
the district of Ohio and jurisdiction of this honorable court, 
if any they or either of them have, or hath, in and to the 
lands and premises in question, be, and the same are hereby, 
reserved to them respectively, in as full and ample a manner 
as if this decree had never been rendered.

“ 3d. That Eleanor Baum, Egbert T. Schenck, Elizabeth 
Schenck, James F. Schenck, jun., Susan Louisa Pendleton, 
Martha Pendleton, George Hunt Pendleton, Elliott Hunt 
Pendleton, Ann Pierce Pendleton, Nathaniel Pendleton, Mary 
Barr, William W. Barr, and David Barr, the infants, defend-
ants, are hereby respectively allowed six months after attain-
ing majority, to show cause, if any he, she, or they, hath or 
have against this decree.

“ 4th. And t*he court further decree, that all bona fide sales, 
interests, and undivided interests, in and to lots in the town of 
Toledo, in the ten acres of tract number three, and in the lots 
86 and 87, made by the said Oliver and Williams, before the 
filing of the original bill in this case, together with the sixty 
acres sold by Martin Baum to Tromley and Prentiss in tract 
86, be, and the same are hereby, ratified and confirmed; and 
as to any of said sales not yet perfected by conveyances, and 
as to which the outstanding claims upon the purchasers have 
been reported on, it is decreed that the same inure to the said 
Oliver and Williams, and they are empowered to receive the 
amounts due thereon to their own use, and to convey the land 
to the purchasers. And all donations, appropriations, and 
dedications of any parts of said several tracts of land for any 
public use heretofore made, be, and the same are hereby, con-
firmed to the original purpose of the donation, appropriation, 
or dedication. And inasmuch as Benjamin S. Brown, to 
whom, by the resolution of the proprietors, on the 17th Sep-
tember, 1837, the lots Nos. 109, 110, 111, were to be conveyed 
for the purpose of the appropriation of those lots, has departed 
this life, it is ordered, with the assent of the parties to this 
suit, in interest, that Richard Mott be, and he is hereby, 
appointed trustee, instead of said Brown, to carry out said 
appropriation. And the partition heretofore made between 
the said Oliver and Williams, and their assignees of interests, 
be, and the same is hereby, ratified and confirmed to the 
respective parties thereto, according to the original intent of 
the same; and it is further decreed, that the lease made by 
the said Williams to Garret D. Palmer, on the 24th November, 
1840, be, and the same is hereby, confirmed; and the rents
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accruing and to accrue on said lease, since the 1st day of July, 
1842, inure to the benefit of the parties in interest, as settled 
by this decree.

“5th. That the said Oliver and Williams hold the legal title 
to the following tracts of land mentioned in the pleadings, 
not otherwise disposed of in this decree, that is to say: tracts 
1 and 2, 86, 87, and ten acres of tract 3, in trust, for them-
selves and the other *members of the Port Lawrence 
Company, so-called, and those now holding and repre- L 
senting their interests, as tenants in common, in the propor-
tions affixed to their names, that is to say, dividing the whole 
into 2832 parts, then the said trust is—

For Alexander H. Ewing - 989 6-10 parts.
John Rowan ------- 496 6-10
Robert Piatt ------ 219 5-10
John G. Worthington ----- 219 5-10 
William Oliver ------ 165 5-10 
Micajah T. Williams ----- 82 8-10 
the heirs of William M. Worthington 219 5-10 
the heirs of John H. Piatt - - 439 parts. For

the said heirs of J. H. Piatt, being Benjamin M. Piatt, Abra-
ham S. Piatt, Hannah C. Grandin wife of Philip Grandin, 
each one-fouth part of the said 439 parts, and for the heirs of 
Francis Dunn the other fourth, viz.: John P. Dunn, Jacob P. 
Dunn, George Dunn, Strange S. Dunn, Hannah M. Tousey 
wife of George Tousey, Sarah Jane Layton wife of William 
Layton, each one-seventh of said fourth; and Francis E. 
Smith, and Adam C. Smith, each one-fourteenth of said 
fourth.

“ 6th. And the court do further order, adjudge and decree, 
that the said Oliver and Williams do, within five months from 
the date of this decree, by deeds, with special covenants, to be 
prepared by each of said parties for their respective interests, 
convey to each of said parties, in fee-simple, the undivided 
proportion of said trust-estate affixed to his or her name as 
aforesaid, together with the undivided interests in the same 
proportions in the wharves, ferries, &c., heretofore reserved for 
the use of the said Oliver and Williams in their former con-
veyances ; and also the same proportions of all public edifices, 
materials, and advantages heretofore reserved to the said 
th 1Vk V an<^ Williams, saving to the said Oliver and Williams 

e hotel materials; and also, in the same proportions, the 
in erests remaining in the said Oliver and Williams in and to 

e following common and other property, that is to say: lots 
numbered 109,110, 111, 119, 120, 121, 162, and 163, in the 
own of Toledo, and any others in which there is any such
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interest in said Oliver and Williams, they, the said Oliver and 
Williams, retaining in themselves only the proportions per-
taining to them and ascertained as aforesaid. And it is fur-
ther decreed, that the said Oliver and Williams permit the 
said parties respectively, to enter into the possession and 
enjoyment of their said portion of said estate as tenants in 
common. And it is further ordered and decreed, that the 
said Oliver and Williams, do, within the said sixty days, 
transfer to the said parties respectively, without recourse, 
in the same proportions, the demand on the books of said 
Oliver and Williams against Andrew Palmer, as agent, 
now amounting, according to the report of the master, 
to the sum of $5,568.79; and the like demand against

Edward Bissell, now amounting, according to said 
J report, to the sum *of $2,427.35; and also the like 

demand against Stephen B. Comstock, now amounting, accord-
ing to said report, to the sum of $976.62; the said three 
sums being reported as due from the said Palmer, Bissell, and 
Comstock, of moneys which came to their hands as agents 
connected with the sale of lots and improvements in said 
town of Toledo.

“7th. It is further ordered and decreed, in respect of the 
moneys heretofore received by the said Oliver and Williams, 
or either of them, from sales, rents, or otherwise, arising from 
either of said tracts of land, which is not allowed to the said 
Oliver and Williams for compensation for their services, or 
for expenses on account of said trust property, that there 
remains in their hands, as said trustees, the sum of $2,237.35; 
which said sum is held by them in trust for themselves and 
the other parties, in the same proportions hereinbefore found 
and decreed as to the said trust lands; and apportioning the 
same according to said rule, the parties will be entitled to the 
following sums:

To said Alexander H. Ewing - - - - $781 76
John Rowan - -- -- -- - 392 35
Robert Piatt ------- 173 40
John G. Worthington - - - - - - 173 40
William Oliver ------- 130 78
Micajah F. Williams ------ 65 39
Alice Worthington, executrix and trustee of

Wm. M. W. ------- 173 40 
heirs of John H. Piatt ----- 346 80 .

“And of the share of the said John H. Piatt, the following 
are the portions of his heirs, that is to say,

To Benjamin M. Piatt - - - - - z - $86 70
Abraham S. Piatt ------- 86 70 
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Hannah C. Grandin - - - - - - 8670
John P. Dunn - -- -- -- 12 33 
Jacob P. Dunn ------- 12 33
George Dunn ------- - 12 33
Strange S. Dunn ------ 12 33
Hannah M. Tousey - - - - - - 12 33 
Sarah Jane Layton ------ 12 33
Francis E. Smith - -- -- -- 6 16 
Adam C. Smith ------ - 6 16

“ And the court order and decree, that the said Oliver and 
Williams pay, within five months from the date of this decree, 
the said several sums, except those opposite their own names, 
with interest; and in default thereof, that execution issue 
therefor, as at law.

“ 8th. That the said William Oliver, having held the legal 
title to the south-east quarter of section 3, township 3, in the 
said reserve, as trustee, in trust for the complainant and the 
other members of the Piatt Company, on the 25th day of 
July, 1835, at the time he sold *and conveyed the same i-*»™ 
to William J. Daniels, for the sum of SI,000, whereby L 
the said complainant and the other members of said company, 
their heirs or legal representatives, became, and are now 
entitled to their proportionate shares of the avails of said 
sale, with the interest which has accrued thereon, amounting, 
in the aggregate, to SI,420; that is to say, each are entitled to 
the proportionate shares of said avails annexed to their names 
respectively, viz:

The complainant, one-eighth part, - - S177 50
Alexander H. Ewing, three-eighth parts, - 532 50
John G. Worthington, one-eighth part, - 177 50
Alice Worthington, as executrix and trustee of

Wm. M. Worthington, dec’d, one-eighth part, 177 50 
The heirs of J. H. Piatt, dec’d, two-eighth parts, 355 00

That is to say, of the share of the said John
H. Piatt, his heirs are entitled as follows, to wit:
Benjamin M. Piatt the sum of - - - - 88 75
Abraham S. Piatt - - - - _ 88 75
Hannah C. Grandin, - - - _ _ eg 75
John P. Dunn 12 68
Jacob P. Dunn - - - . _ _ -12 68
George Dunn 12 68
Strange S. Dunn - - - _ _ - 12 68
Hannah M. Tousey - 12 68
Sarah Jane Layton - - _ _ _ - 12 68
Francis E. Smith 6 34
Adam C. Smith - - - _ _ _ 6 34
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“It is therefore further decreed, that the said defendant, 
Oliver, do, within five months from this date, pay to the 
complainant and the heirs and legal representatives of the 
original proprietors of the Piatt Company the above sums, 
annexed to their respective names, with interest from this 
date, or that executions issue therefor as on judgments 
at law.

“ 9th. That Mary P. Ewing, in her own right, and the said 
Alexander H. Ewing, in right of his wife, the said Mary P. 
Ewing, being invested with the legal title to the north-west 
quarter of section 2, township 3, in said reserve, as trustee, in 
trust for the complainant and those now holding and repre-
senting their interest in the Piatt Company; that is to say, in 
trust for the persons, and in the proportions annexed to their 
respective names, as follows:

The complainant, one-eighth part, - - 20 acres.
Alexander H. Ewing, three-eighth parts, - 60
John G. Worthington, one-eighth part, - 20
Alice Worthington, executrix, and trustee of

Wm. M. Worthington, dec’d, one-eighth part, 20 
Heirs of John H. Piatt, dec’d, two-eighth parts, 40

That is to say,
Benjamin M. Piatt - - - - - 10

257] Abraham S. Piatt - - . - . - 10
Hannah C. Grandin, wife of Philip Grandin, - 10 
John P. Dunn ------ If
Jacob P. Dunn 1?
George Dunn ------ If
Strange S. Dunn ------ If
Hannah M. Tousey, wife of George Tousey, 1?
Sarah Jane Layton, wife of Gm. Layton, - If 
Francis E. Smith ------ 7
Adam C. Smith - -- -- 7

“It is therefore further decreed, that the said Alexander H. 
Ewing and Mary P. Ewing his wife, do, within sixty days 
from the date of this decree, by deed, with special covenants, 
(to be prepared by each of said parties for their respective 
interests,) convey to the said parties in fee-simple, except the 
said John G. Worthington, to whom a conveyance of his pro-
portion has already been made, the undivided proportion ot 
said trust-estate affixed to his or her name as aforesaid; they, 
the said Alexander H. Ewing and Mary P. Ewing, retaining 
in themselves the proportion pertaining to them as ascertaine 
as aforesaid. And it is further decreed, that the said Alexan-
der H. Ewing and Mary P. Ewing permit the said parties
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respectively to enter into the possession and. enjoyment of 
their said portions of said estate as tenants in common.

“ 10th. As to the account on file and reported upon by the 
master, for advances made by Martin Baum for the Port Law-
rence Company, the court find that the amount of the same, 
with interest to this time, is 82063.96, which is chargeable 
upon the said trust estate; and the court further find that the 
said claim is now held by the defendant, Alexander H. Ewing, 
and should be apportioned to the several interests in said 
property, except the proportion of the said Oliver and Wil-
liams, which has been satisfied. The proportions of said 
demand remaining to be satisfied are as follows, to wit:

John Rowan to pay - $360 08
John H. Piatt’s heirs to pay - - - 320 38
Robert Piatt to pay - 160 19

J. G. Worthington to pay - 160 19
Wm. M. Worthington’s heirs to pay - 169 19
Alexander H. Ewing’s share - - - 721 29
William Oliver’s share - - - - 120 36
M. T. Williams’s share - - - - 60 18

“ And thereupon the court further decree, that the said 
John Rowan, the heirs of John H. Piatt, according to their 
portions ascertained in this decree, Robert Piatt, John G. 
Worthington, the heirs of Wm. M. Worthington, shall each 
pay the proportion of said account affixed to their names, with 
accruing interest, within five months, or in default, that exe-
cution issue against each for his or her proportion.

*“ 11th. As to the claim set up by Robert C. Schenck’s 
answer to lot No. 1 in the original plat of Port Lawrence, 
which was sold to William C. Schenck, and for which Martin 
Baum, trustee, in his lifetime issued a certificate to Egbert T. 
Smith, who afterwards assigned the same to the said Robert

. Schenck, who now holds it in his own right, the bill is dis- 
missed, without any prejudice to his, the said Schenck’s right, 
and he has leave to withdraw from the files of this court his 
answer and other papers relating thereto.

“12th. As to the costs in this suit, it is ordered, that the 
costs of. this suit be paid by the defendants, according to their 
several interests ascertained by this decree, within four months, 

hands °f the clerk, one docket-fee only to be taxed, 
an that to the complainant; and in default of payment, exe- 
cu ion may issue as by law. And the court allow to Mastei 

erry the sum of $618 for his services and expenses, to be 
h re cos^s—which there has been paid to him $50 
p{ h ! defendant, A. H. Ewing, and $50 by the said Robert

a ; the balance of the allowance only to be paid said Perry,
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and the said Ewing and Piatt to be credited with their said 
advances. And the court allow to the Master Mansfield, to 
be taxed, the sum of S75, for his services in this case.”

From this decree an appeal brought the case up to this 
court.

Stanberry and Ewing, for the appellant.
Pirtle and Scott, for the appellees.

The printed briefs in the case occupied nearly one hundred 
pages. It is difficult to give a condensed statement of the 
arguments of the counsel, because many of them were founded 
upon matters of evidence, which it was impossible to embrace 
in the foregoing statement of the case.

Stanberry divided his argument into the following heads, 
under each of which he referred to various portions of the 
record.

1. The formation of Port Lawrence Company.
After narrating its history, he said:
The Port Lawrence Company was strictly an association of 

companies, rather than of individuals; each of its constituent 
companies continued its separate existence, and held separate 
estate; the union only extended to the property held in com-
mon ; the eleven members of the new company entered into 
no new arrangement, changing the quantum of interest of the 
members of its constituent companies. All that was settled, 
in that respect, was, that each company should contribute one 
half to capital and expenses, and own one half of the stock, 
leaving each company to adjust the interests of its respective 
members in its moiety of the concern.

In every sense, this was a partnership, not simply a tenantcy 
in common.* The capital was real estate, not acquired for 

division among the owners, but for speculation. It was
J to be laid out in a *city, requiring further advances 

from the partners in the way of expenditures, and to be sold, 
in parcels, for the common profit.

The Baum Company, in their articles, call themselves a 
partnership.

See letter of instructions of Piatt Company, in which they 
say their object is to buy for sale and profit, for their common 
benefit.

The modern authorities are full to the point, that, in the 
estimation of a court of equity, real estate, held as partnership 
assets, is considered as personal estate. .

Mr. Justice Story, in his Commentaries on Equity, vol. 1, 
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page 624, in treating of partnership property, says: “ A court 
of equity considers the real estate, to all intents and purposes, 
as personal estate, and subjects it to all the equitable rights 
and liens of the partners which would apply to it if it were 
personal estate. And this doctrine not only prevails as be-
tween the partners themselves and their creditors, but (as it 
should seem) between the representatives of the partners also. 
So that real estate, held in fee for the partnership, and as a 
part of its funds, will, upon the death of one partner, belong, 
in equity, not to the heirs at law, but to the personal repre-
sentatives,” &c.

Mr. Stanberry then quoted Collyer on Partnership, 76, and 
7 Con. Eng. Ch., 215; 5 Id., 383; 8 Ohio, 364.

2. Operations and state of the Port Lawrence Company, 
from its organization until September, 1821.

The history of the company was traced from year to year.
3. General allegation of fraud, and the transactions subse-

quent to relinquishment.
We have, first, the general allegation of fraudulent combi-

nation between Baum, Oliver, and Williams, to cheat the 
Piatt Company out of their five quarter-sections, and their 
moiety of the Port Lawrence Company lands. The rules of 
pleading in equity do not admit this general allegation of 
fraud, but require the facts which constitute it to be averred, 
that issue may be taken on them. In answer to such general 
allegation, a general denial is sufficient. White v. Hall, 12 
Ves., 323.

The time of this combination is laid in the early part of the 
year 1822. The allegation is first made in 1836, years after 
the death of Baum. It therefore affects the dead as well as 
the living. It is, besides, an allegation of breach of trust, as 
well as fraud. The sort of proof which is required to make 
out such a case, is well stated by Mr. Justice Story, in Prevost 
v. Gratz, 6 Wheat., 498:

“ Fraud or breach of trust ought not lightly to be imputed 
to the living, for the legal presumption is the other way; and 
as to the dead, who are not here to answer for themselves, it 
would be the height of injustice and cruelty to disturb their 
ashes, and violate the sanctity of the grave, unless the evi-
dence of fraud be clear beyond a reasonable doubt.”

Baum lived many years after this transaction, and 
during his life it was not questioned. He is not here L 
h° ^niWer ^or himself, and those who represent him, and have 
had the custody of his papers, make common cause with the 
complainant. (See A. H. Ewing’s answer, p. 81, and his depo-
sition, p. 361.) r
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It is very proper in such a case, where fraud and breach of 
trust are imputed to the dead, and attempted to be raised upon 
presumptions from conduct, to look to the character of the 
deceased.

The whole case shows that Baum was esteemed by all par-
ties a man of the strictest honor, and had the fullest confidence 
of his associates.

4. Oliver’s agency.
The bill alleges that, on the 14th August, 1817, Baum, with 

the advice and consent of the company, appointed Oliver agent 
to lay out the town, (with Schenck’s assistance,) and to attend 
to the concerns of the company; which agency Oliver accepted, 
and has continued such agent ever since.

Oliver answers that he was appointed agent August 14, 
1817; that his appointment was for one year; that about the 
month of May, 1818, he was elected cashier of the Miami 
Exporting Company, a bank at Cincinnati; that he entered 
upon his duties of cashier about the 1st of July, 1818, and 
considering these duties incompatible with his Port Lawrence 
agency, before entering on his duties as cashier, he resigned 
his agency to Baum, settled his accounts, and delivered to 
Baum all moneys and papers relating thereto.

On the 14th August, 1818, Oliver sold half his interest in 
Port Lawrence Company to Steele and Lytle, they assuming 
all liabilities; and in March, 1819, he sold, in like manner, the 
other half to Embree and Williams.

The allegation of the continuing agency of Oliver is met by 
the direct denial of the answers, which allege that, as originally 
constituted, it was to continue but one year, and actually ter-
minated in less than a year, on the 4th July, 1818.

Next, and what is much more satisfactory, we have the 
express limitation of the agency to the period of one year, 
and the salary of 81,200, in the letter of Baum to Oliver, of 
August 14, 1817; the testimony of Gano, that Oliver’s whole 
time from July, 1818, for the succeeding four years, was 
directed to his duties as cashier; the allowance of the salary 
down to July 4, 1818, and no longer; the total absence of evi-
dence of any renewal of the appointment of agent, or the 
payment of any salary after that date, and the special power 
given by Baum to Oliver, on the 1st September, 1825, to col-
lect money due to Baum on the Port Lawrence concern.

It well appears, therefore, that Oliver’s relation to Port 
Lawrence Company, as agent, ceased on the 4th July, 1818, 
and that his relation as partner ceased in the month of March, 

1819, when he sold his remaining interest, without
J recourse, to Embree and Williams. *From that time 
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his only relation to this company was as a purchaser of lots 
in Port Lawrence.

But if his relation as agent continued, there was nothing in 
that to prevent his purchase of the lands of the company, in 
payment or collection of a bona fide debt

5. The certificate of $213.07.
The bill alleges that this was a false certificate, purporting 

to have been given to Oliver by Baum, for moneys refunded 
by Oliver to purchasers of lots in Port Lawrence; that the 
transactions in respect to it were secret; that instead of mak-
ing personal demand of the plaintiff and other members of the 
Piatt Company, Oliver fraudulently attached three of their 
five quarter-sections, and purchased them under that proceed-
ing.

(Mr. Stanberry here referred to many parts of the record, to 
show that the debt was just; that personal demands were made 
for payment from the plaintiff and other members of the Piatt 
Company; and that the transaction was not a secret one.)

Three objections are taken in the bill to the proceedings in 
attachment under this certificate of debt.

1st. That Michigan had no jurisdiction.
2d. That certificate was not a valid claim.
3d. That the proceedings were fraudulent.
The court below decided against their validity, upon another 

ground, viz., that the estate of the parties to the attachment 
could not be reached by that process.

See the Michigan statute as to attachments, which embraces 
all “rights, credits, moneys and effects, goods and chattels, 
lands and tenements.” Laws of Michigan Territory, Chap. 
23, No. 189, Cong. Law Lib., 399.

Baum was a party, and he held the final certificate showing 
full payment. The debt was still due, primarily from him, as 
the acting partner, and was raised by advances at his request, 
in discharge of his personal covenants. The land attached was 
a fund he held as indemnity against those advances. He cer-
tainly had an estate, a right. Subordinate to his estate or 
hen on these lands, the members of Piatt Company had a right 
in these lands; they were entitled to them after the debts were 
discharged; their interest was simply an equity of redemption.

It seems to us a startling doctrine, upon a bill filed in 
another, jurisdiction, collaterally, to hold these attachment 
proceedings a nullity. The court of Michigan had exclusive 
jurisdiction of the territory in which these lands were situate. 
Ihat was decided in the Circuit Court. The court in Michi-
gan specially ordered a sale of these lands, (210,) and now it 
is claimed that the whole proceeding is void, not simply voida-
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ble on writ of error, but absolutely null; and this, too, by a 
court of another jurisdiction, in a collateral proceeding.
*3691 *The proceeding differs wholly from the ordinary sale

-I of lands on execution, in which the judgment of the 
court is one thing, and the proceeding by execution quite an-
other, and carried on by the party.

This is a proceeding in rem, in which the court acts upon 
the thing, and takes, specially, jurisdiction of it.

We think the authorities cited in the Circuit Court do not 
sustain this doctrine.

Cases relied on in Circuit Court. Piatt et al. v. Law et al., 
9 Cranch, 496.

The questions of the validity of the sale of an equity of 
redemption in lands, under the attachment law of Maryland, 
was raised; and it appeared that question had not been decided 
by the Supreme Court of Maryland. The statute of Mary-
land, of 1715, chap. 40, makes “goods and chattels, credits, 
&c.,” liable to attachment.. The statute of 1795, chap. 56, in 
“lands, tenements, goods, chattels, and credits.”

This court, in the above case, held that the decree of the 
court of Maryland, if it did not fix the law as to the attach-
ment, at least, fixed the fate of the lands attached beyond 
reversal, p. 496.

One judge doubted if the attachment act, making the 
equitable interest tangible, did also make it subject to exe-
cution. The court was of opinion that the condemnation 
gave the court power to issue final process of execution, 
p. 496.

Haven n . Law, 2 N. H., 13, was a case of pledge of person-
alty; and it was held that the interest of the owner could not 
be seized in attachment. The court say such an interest is 
made liable in some of the states by statute.

It appears from the case of Kitteridge v. Bellows, 7 N. H., 
899, that an equity of redemption in lands is subject to at-
tachment, even in that state.

Badlam v. Tucker, 1 Pick. (Mass.), 399. The court say it 
is only by statute that equities or rights to redeem are subject 
to attachment by ordinary process, and no statute, in Massa-
chusetts, has. authorized the attachment of such interest in 
personal property.

See Revised Statutes of Massachusetts of 1836, chap. 90, 
sect. 23 and 24. The attachment in that state is. ordinary 
mesne process, and execution upon it by statute provision only 
goes against such interests as are subject to execution at law.

Jackson ex dem. Ireland n . Hull, 20 Johns. (N. Y.), 81, cited 
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by Circuit Court to show that an equity of redemption cannot 
be attached.

It was a sale under judgment and execution of the equity 
of redemption of mortgagor. Held that the equity of redemp-
tion did pass by the sale; and it appearing the sale did not 
satisfy the judgment, (which was on the mortgage 
debt,) it was held that the purchaser *took, subject to L 
the remainder due on the judgment. See Waters et al. v. 
Stewart, 1 Cai. (N. Y.), Cas., 67, to same point.

6. The mortgage.
On the 27th August, 1823, Baum, for the consideration of 

$1,835.47, conveys to Oliver, in fee, tracts 3, 4, 86 and 87, 
except sixty acres off upper end of 86, sold to Tromley and 
Prentiss. Baum covenants that he is the true owner, and 
hath full power to sell, and with general warranty. The con-
dition is, that upon payment of $1,835.47, “ the sum due Oli-
ver from Baum and his associates, in the purchase of said 
property,” on or before the 1st January, 1824, with interest 
from September 1, 1823, the mortgage to be void.

The bill alleges that this mortgage was a fraudulent, secret 
contrivance to cheat the owners out of their property.

That the pretence that there was $1,835.47 due to Oliver 
was false.

That Baum had no power to sell, mortgage, or in any man-
ner to convey any lands, except 1 and 2.

(Mr. Stanberry here examined the record and contended 
that there was nothing fraudulent or secret about it; that the 
debt was justly due, and that Baum had full power to sell or 
mortgage. With regard to Baum’s powers, he said:)

It is, then, not disputed that there was no written appoint-
ment, power of attorney, or declaration of the powers or trust 
vested in Baum. He was made the agent or trustee for the 
six tracts—-all the lands of Port Lawrence Company. At the 
time of his appointment, the certificates of title stood in the 
names of the agents who made the purchase at Wooster. It 
is admitted, by the amended bill, that it was then agreed that 
all the certificates should be assigned to him ; but it is alleged 
in the same bill that the assignments were made just prior to 
the relinquishment in 1821. The answers are express, that all 
the tracts were assigned in 1817, and the subsequent and more 
ormal assignments were made necessary on the relinquish-

ment.
The nature of the business required that the title should be 

vested in Baum—
1st. To prevent difficulties from deaths in a company of 
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eleven members, thereby embarrassing the transfer of title to 
a multitude of purchasers.

2d. Baum sold with his personal covenants to make title, 
which necessarily implied that the title was in him.

He had power to sell all the lands, on speculation, or for the 
debts of the company.

The bill alleges that no power of sale or mortgage was given 
*^641 as t10 any °toer lands than 1 and 2.

J *The answers are responsive, and expressly allege the 
contrary; and there is nothing contradictory in the proof.

We have so far considered Baum’s powers as originally 
granted; but at the date of the mortgage they stand on dif-
ferent ground.

A power originally conferred, even by writing, may be en-
larged subsequently, and this enlargement be proved by parol. 
Story Eq., 97.

It is admitted that the title to the unrelinquished lands was 
formally transferred to Baum in September, 1821.

The bill alleges that this transfer was for the sole purpose 
of the relinquishment and appropriation to the unrelinquished 
lands.

This allegation is denied by the answers, and no proof to 
contradict.

The complainant introduces Baum’s letters to Brown of 
1822 and 1823, which state that all the lands were transferred 
to him for convenience of sale and conveyance.

Clothing a person with apparent ownership and right to sell, 
implies that the apparent is the real authority. Story on 
Agency, 108.

Now had Baum power to mortgage for the debts of the 
company?

1st. On bill and answer that power must be taken to have 
been expressly given in the beginning, and consequently ex-
isted in August, 1823, the date of the mortgage.

2d. But it is necessarily implied, at that time, the title was 
in him, without limitation. He had incurred liabilities for the 
company, and there was no other fund provided for the debts 
but these lands. He might even sell them—for a power to 
raise money out of an estate authorizes a sale. 1 Atk., 421..

3d. It is further implied by acquiescence. Story on Agency, 
60. In January, 1823, Baum sells thirty acres to Prentiss.and 
thirty acres to Tromley, of which the company are notified 
by the circular of 1824, and to which no objection.is made.

So, too, the acquiescence in this mortgage, notified to the 
company by the same circular.

4th. But the powers of Baum are greatly enlarged when we 
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regard his true character—not an agent, but the managing 
partner of a partnership in real estate—the “ proepositus nego- 
tiis societatis”—holding all the title—managing all the business 
—incurring, by his personal covenants, the primary liabilities.

5th. Besides this power of disposal over the assets, as man-
aging partner, he stands in another relation to these lands after 
his advances.

At the time of the mortgage, his debt against the partner-
ship, for advances and liabilities, amounted to 84,755.25. 
Wyllis Trust., 164; Lambert v. Bainton, 1 Ch. Cas., 199; Dove 
v. Langston, Plowd., 186, (at top); Chalmer v. Bradley, 1 Jac. 
& W., 51.

*These cases are to the point, that a trustee, to sell, 
becomes in effect the .owner, by advancing to the value. 1-

There may be a question, whether this doctrine applies, in 
its full force, to realty as well as personalty.' Lambert v. Bain-
ton was real estate, and the lord keeper there held the doctrine.

In Chalmer v. Bradley, which was also a case of real estate, 
the Master of the Rolls says he is aware of a distinction be-
tween personal and real estate; nevertheless, he seems disposed 
to act upon the analogy.

We maintain that the doctrine applies, in all its force, to 
the case at bar, for the shares in this real estate partnership, 
carefully separated as they were from the title, and cognisable 
only in equity, are uniformly treated in this court as per-
sonalty.

Baum, then, might have held this land as his own. He 
might have sold it; instead of which he mortgages it, and 
with great regard for the interests of his delinquent associates.

Several objections are taken to the proceedings by which 
the mortgage was foreclosed: First, that they were carried on 
secretly. The bill alleges that the plaintiff had no knowledge 
of the mortgage or the proceedings until after Oliver had 
obtained the patents, (which was in December, 1830,) except 
only through Baum’s circular of January, 1824.

Oliver answers, that when the debt secured by the mortgage 
became due, he applied to the different members of the com-
pany, and especially to the plaintiff, for payment, but in vain. 
Ihat during the pendency of proceedings under the mortgage, 
the members of the company were cognisant thereof; that he 
fK Plaintiff tiie proceedings, and urged him to pay
he debt, or his proportion of it, to prevent the necessity of a 

Sa Th P^intiff paid no attention to the request.
, ~“ere i® n^ a particle of proof of the alleged secrecy, nor 
o these proceedings show any anxious haste to acquire this 

property, but quite the contrary.
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Oliver submits to a postponement of payment of four 
months. He delays the commencement of legal proceedings 
for upwards of two years, and delays a sale for five years; in 
the mean time endeavoring in vain to get his money from his 
debtors.

The next objection to these proceedings, and the one on 
which most reliance was placed by the Circuit Court, is the 
want of parties. It is said the different members of the Port 
Lawrence Company, or those representing their interests, 
ought to have been made parties. We maintain this objec-
tion would not have been fatal if made by demurrer, or at the 
hearing in the court in Michigan. The title was in Baum 
alone. He fully represented all the members of the company. 
Even if he stood in the mere relation of a trustee, it is doubt- 

ful this objection would have prevailed. Campbell 
v. * Watson, 8 Ohio, 498; 11 Ves., 443; 3 P. Wms., 92;

Story Eq. Pl., 145.
But his true standing was that of acting partner, with the 

title to all the assets. The other members of the company 
were dormant partners, and by the rules of chancery practice 
need not to have been made parties defendant. Lloyd v. Arch- 
bowle, 2 Taunt., 324; Ex parte Norfolk, 19 Ves., 455.

But if Oliver acquired no title to the three quarter-sections 
by the attachment, nor to the other tracts by the chancery 
proceedings under the mortgage, yet he did acquire the legal 
title to all these lands, by the subsequent assignment of the 
certificates to him by Baum, and the granting of the patents.

7. Assignment of final certificates by Baum to Oliver.
In December, 1828, Baum assigned to Oliver the final cer-

tificates for tracts 3 and 4, and the three quarter-sections, pur-
chased under the attachment; and in December, 1829, the 
final certificates for tracts 86 and 87; and in August, 1830, 
the final certificate for another of the quarter-sections. Under 
which assignments, Oliver obtained patents in December, 1830, 
for all but tracts 86 and 87.

(Mr. Stanberry here examined the charge that this assign-
ment was fraudulent.)

In the opinion of the court below, it seems to be intimated 
that Baum’s whole power of sale and transfer was exhausted 
by the mortgage. However that may be in the execution of 
strict specified powers, it is supposed the doctrine does not 
apply to the case at bar. Here the title was in Baum, without 
any express limitation or declaration of trust. It was not a 
power carried out from the estate, but the whole estate was 
vested. Doug., 292, 293, Perkins v. Walker, 1 Vern., 97; that 
a mortgage is not an exhaustion of a power of sale.
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Besides, the transfer was not the exercise of any new power, 
but the confirmation of the first act; the ratification of Oli-
ver’s title under the mortgage, after his purchase at a judicial 
sale. Baum might have made an absolute sale to Oliver in 
the first place, instead of which he mortgages the land, obtains 
further time, and puts Oliver to the necessity of a purchase 
under judicial proceedings, at a public sale, open to competi-
tion. He then makes the transfer of the certificates; a very 
proper act, and such an one as a court of equity would have 
compelled him to do; such an act, therefore, as in conscience 
he was bound to perform.

Here, as well as in every part of this case, in which a ques-
tion is raised as to Baum's powers, his true situation must not 
be forgotten. He was not merely an agent or trustee, but a 
joint owner, and the acting partner; invested with the title to 
all the assets, having made advances, and incurred personal 
liabilities, to their full value.

Under these proceedings and transfers, Oliver ac- [-*0^7 
quired the legal *title to the four quarter-sections, and L $$ ‘ 
the lands included in the mortgage, by patents issued to him 
in December, 1830. The plaintiff comes to be relieved, and 
to. impeach the transactions under which that title was ob-
tained. From first to last he has been under no disability. 
He pretends to have been ignorant of these transactions, but 
his full and current knowledge of them is established by the 
answers. In fact he admits notice upon the emanation of the 
patents.

Now if there was good faith in these transactions, it is out 
of the question to ask this court to disturb a legal title upon 
any of the grounds of irregularity or want of power, which 

alleged. This is especially so when the laches of the plain-
tiff is taken into the account.

The. case, of Bergen v. Bennett, 1 Cai. (N. Y.), 1, is very 
much in point here. That was the case of a purchase by a 
trustee; a mortgagee with power to sell; sixteen years after-
wards the mortgagor brought his bill to redeem. Kent, Jus- 
ice, whilst he acknowledges the incapacity of the trustee to 

purchase, holds the title good, simply by the acquiescence. He 
s a es the distinction between the case of a bill brought against 

e trustee to set aside his legal title, and a bill brought by 
im to complete his purchase, and that equity would not inter-
ere, as of course, in the former case. He says, “ the cestui que 
rus must come in a reasonable time to set aside the sale, or 
e wi 1 not be heard; and that what shall be termed a reasona- 
e une, is not susceptible of a definite rule, but must in a 

egiee depend upon the circumstances of the particular case,
v ol . in.—27 417 
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and be guided by the sound discretion of the court. In this 
case the cestui que trust comes after sixteen years, finding it a 
gaining bargain, and being all that time under no disability.” 
The learned judge then goes on to enumerate several cases of 
much shorter acquiescence, which were held barred.

Gregory v. Gregory, 1 Coop. Ch. Cas., 201, was a purchase 
by a trustee from cestui que trust, at an undervalue. The 
Master of the Rolls said he would have set it aside if the 
application had been made in a reasonable time, but a delay 
of eighteen years was too great.

Chalmer v. Bradley, 1 Jac. & W., 51, is to the same point, 
as to the effect of acquiescence in a breach of trust.

But this being a partnership, requiring regular contributions 
to meet liabilities, refusal or neglect to contribute works a for-
feiture, and implies acquiescence, under circumstances less 
strong than in ordinary cases.

Prendergast n . Tuston, Younge & Coll. Ch., 98, decided in 
the English chancery in 1841, was the case of a mining part-
nership, in which a delay of nine years to meet contributions 
was held fatal to the plaintiff.

The bill alleges that the plaintiff was always willing
-• to contribute *his proportion, but was never called 

upon. The answers deny this allegation, and set out repeated 
and earnest requests, and total disregard of them.

How then stands the case of the plaintiff? He had engaged 
in a partnership adventure in real estate; debts were con-
tracted by the acting partner, who was primarily liable upon 
his personal covenants. That acting partner is also deeply 
harassed with his own individual liabilities. The plaintiff is 
under no disability, is a man of property, is fully advised of 
the condition of affairs, and deliberately, for a series of years, 
abandons the property and the acting partner. In process of 
time, after the property has changed hands and greatly appre-
ciated by the labor of others, he comes into a court of equity 
for relief. Is it not clear that but for this unexpected increase 
in value, we should never have heard of this case ?

8. Exchange with the Michigan University.
If the court should be against the appellants on all the fore-

going points, and be of opinion that Oliver held tracts 3, 4, 
86, and 87 for the Port Lawrence Company, and the quarter-
sections in trust for the Piatt Company, we claim next, that 
the decree was erroneous in giving to these cestuis tracts 1 and 
2, instead of making the value of the lands exchanged a 
charge on 1 and 2.

These tracts, several years after the relinquishment, had 
been granted by Congress to the University of Michigan, and 
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were acquired from the trustees by Oliver, in exchange for 
tracts 3, (except ten acres in north-east corner,) 4, and the 
three quarter-sections purchased under the attachment. The 
journal of the trustees is exhibited to show the negotiation.

This part of the decree is attempted to be sustained on two 
grounds: that Oliver made the exchange as agent for the Port 
Lawrence Company, in conformity with an understanding 
formed at the time of the relinquishment to re-purchase these 
tracts: or if not, that as they were acquired with the lands of 
the Port Lawrence and Piatt Companies, a trust results for 
their use.

First, as to the alleged intention to re-purchase, and the 
exchange by Oliver in conformity .to it.

The original and amended bills both allege that at the time 
of the relinquishment of 1 and 2, it was understood and 
agreed by the parties, that when at any time they should be 
offered for sale by the United States, they should be re-pur-
chased for the benefit of all concerned.

The answer of Oliver expressly denies such understanding 
or intention, and states that he (Oliver) often conversed with 
members of the company on the subject of the relinquishment.

The answer of Williams is, that he was a member of the 
Port Lawrence Company at the time of the relinquishment, 
intimately acquainted with all its concerns and the views of 
its members, and never heard of such intention, then or after-
wards.

*(Mr. Stanberry here examined the evidence touching P369 
this point.)

It is therefore quite clear, that there was no agreement on 
the part of the company to re-purchase tracts 1 and 2; that 
he subsequent acts and declarations of Baum were upon his 

own motion, and the motive was to secure himself first, and 
is associates ultimately, from loss. If he had then succeeded 

in the re-acquisition, his old associates might have had the 
e ection to come in or not, for they gave him no authority to 
bind them to new speculations.

dowever it might have been at the time of the memorial, 
?n when the negotiation for the exchange was begun 

with the university, the idea of re-purchase for the old Port 
awrence Company is absurd, for at that date a majority of 

i s members were dead or gone to distant parts, and the 
emainaer had for seven years abandoned the concern.

OT ere no agreement to bind the consciences of
aoJV?r o# an(l nothing in their relations of trustee or 
g n.’. 1 those relations continued, to disable them from 
qumng these lands upon their own account.
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When 1 and 2 were relinquished, the subject-matter of the 
trust and agency in regard to those tracts was ended. 
There was no pre-emption right in the company—no tenant 
right of renewal—no advantage obtained by reason of the 
trust.

“ If, from being in possession, trustees have an opportunity 
of renewing the leasehold, such renewal can only be for their 
cestuis que trust; but where the old lease and all the trusts 
respecting it are determined, and there is no tenant right of 
renewal, the former trustee is quoad hoc trustee no longer. 
The fiduciary relation ceases for want of an object, and there 
is no ground for excluding the quondam trustee from being a 
purchaser.” Hov. on Frauds, 481, 482.

So, during the continuance of a lease, the trustee may pur-
chase the reversion in fee, though by this means he debars the 
cestui que trust of a chance of renewal. Id., 482.

Next, as to the claim that a trust results in 1 and 2 for the 
owners of the tracts which Oliver gave for them in the ex-
change.

The first objection to this claim is founded on its multifari-
ousness. Here is trust property belonging exclusively to the 
Piatt Company, and other trust property belonging exclu-
sively to the Port Lawrence Company, all of which has been 
applied by Oliver in the purchase of tracts 1 and 2, and which 
trust property was afterwards reclaimed by Oliver. This bill 
seeks relief for these independent cestuis que trust by demand-
ing for each company its share in 1 and 2, and also its original 
fund afterwards regained by Oliver.

This makes such a case of multifariousness as would com-
pel the court sua sponte, at the hearing, to refuse relief. 1 
Story Eq. Pl., 224, n. 2; 10 Ohio, 459; Campbell n . McKay, 
1 Mylne & C., 603.

There are other insuperable objections to this resulting 
*^701 ^rus^ in and *It was formerly doubted whether

-I trust moneys could be followed into land, so as to oper-
ate even as a lien, in exclusion of other creditors. It is now 
settled that the lands may be charged with the trust fund, 
and that is ordinarily the sort of relief given to the cestu^. 
Hov. on Frauds, 468, 471; Wallace v. Duffield, 2 Serg. & R. 
(Pa.), 521.

In some cases a trust in the land so purchased results to the 
eestui, but the case at bar is not of that class, because, .

1st. Where in the misappropriation of a trust fund it has 
been confused with any other fund, the uniform rule is, sim-
ply to make the trust fund a charge on the new acquisition. 
Crop v. Norton, 2 Atk., 7b. The only limitation upon the
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doctrine as established by Lord Hardwicke in Crop v. Norton, 
that a trust never results, except where all the money is paid 
by one person, is, that where the joint advance is in conform 
ity with an agreement of purchase a trust will result. Wray 
n . Steele, 2 Ves. & B., 388; Bottsford v. Burr, 2 Johns. (N. 
Y.), Ch. 410.

2d. Another objection to a resulting trust in tracts 1 and 2 
is, that they were acquired in part by the individual funds of 
Oliver.

Under the mortgage proceedings and the subsequent assign-
ment of the certificates, Oliver acquired, at the least, the 
interest of Baum in tracts 3 and 4, which tracts formed a part 
of the consideration for tracts 1 and 2.

Where land is purchased partly with trust and partly with 
individual funds, the trust fund so applied is simply a charge 
on the land, and affects the title no further. Willis on Trus-
tees, 64; 1 Hov. on Frauds, 471, 472; Lewis n . Maddocks, 8 
Ves., 159 ; s. c. 17 Id., 47.

3d. Oliver was not a strict trustee. He did not stand 
towards his cestuis in any one of the common fiduciary rela-
tions. He believed himself to be the sole owner of the fund 
with which he purchased 1 and 2.

Where land is purchased with a trust fund, but the party is 
not in a strict fiduciary relation, and acts under a belief of 
his right to the fund, the rule in equity is, to make the trust 
fund or its value a charge, simply. Savage v. Carroll, 1 Ball 
& B.. 265; Perry v. Philips, 4 Ves., 108; Cox v. Paxton, 17 
Id., 329.

4th. Oliver has re-acquired the very lands, the identical 
trust fund which he is said to have misappropriated in the 
exchange for 1 and 2. There is therefore no necessity for fol-
lowing the original fund into the new acquisition, either in the 
way of charge or resulting trust, for the original fund is here 
undiminished, and by giving it them the cestuis are in statu 
quo.

j^h. Another objection to giving the cestuis 1 and 2, is the 
difficulty of apportioning their respective interests in the new 
acquisition.

We know that the parties to the exchange considered 1 and 
as equal in* value to 3, 4, and the three-quarter

sections, but what relative *value they affixed to 3, 4, L 
and the three-quarter sections, we do not know. Undoubt- 
ecly they had their own views of this relative value, and these 
^ews may have been very dissimilar. How can the court fix 

a lelative value, and say what proportion in the new acqui- 
si ion represents the distinct funds vested in it? In the ordi-
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nary case of a sale of lands, where the agreement settles all 
terms but the price, a court of chancery has never yet at-
tempted to fix a price for the parties by the opinion of third 
persons. Even where the contract provides that the price 
shall be fixed by arbitration, a court of chancery will not com-
pel the delinquent party to choose his arbitrator or even 
appoint arbitrators for them.

6th. The vast increase in the value of 1 and 2 since the 
purchase by Oliver, an increase brought about, in a great 
measure, by the combined efforts of Oliver and Williams, 
forbids a resulting trust.

This property, at the time of its purchase, was worth only 
about 85000. At the time of the filing of the bill it had 
advanced one hundred fold in value, mainly by the constant 
exertions of the appellants.

But if a trust did result, we claim that the decree is very far 
from establishing the true proportions of the parties in 1 and 2.

As to tracts 3, 4, 86 and 87, notwithstanding the proceed-
ings in chancery, and the assignments of the certificates to be 
holden invalid, Oliver yet had title to them; his mortgage 
remained; by that he had the equitable estate. He subse-
quently obtained the legal title, in trust for all persons inter-
ested in the property. He sells the property for cash, and the 
cestuis que trust may affirm or disaffirm the sale. If they 
affirm it, how will equity compel him to apply the purchase 
money?

1st. To the expenses of the sale. 2d. To satisfy the mort-
gage in full. 3d. The residue to the mortgagors.

But if, instead of making this application, he lay out the 
money in other land, and if the court find they can pursue 
the money into the land, not merely as a charge upon it, but 
to raise a resulting trust in the land itself, then the land will 
be applied just as the money which bought it would have been 
applied, and in the same proportions.

If the mortgaged premises were exchanged for land, with-
out the intermediate sale and re-investment, the same conse-
quences would follow.

If it be found that Oliver should share, in equal proportion 
with the other persons interested, the profits of the bargain he 
has made, then we take the value of the property sold as the 
basis of our estimate, and it gives this result: dt>moc;i7 rn
Lots 3, 4, 86, and 87, estimated by Hunt & Conant, 82357 ov 
Mortgage, (deducting all corrections claimed,) with

interest to 1830, ------ 2218 OU

Interest of P. L. Company, -----
422
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*If the court should be of opinion that equity ought not to 
give Oliver, the mortgagee, any share in the profits of his 
own bargain, nor any compensation for time, trouble, and ex-
penses in making it, then the proportions would be settled 
thus:
Value of 1 and 2 in 1830, (Hunt & Conant,) - $4030 00
Paid by Piatt Company, or Oliver, as the court shall

find in another branch of the case, by the three quar-
ter-sections, worth at same time, (Hunt & Conant,) 1120 00

3010 00
Oliver’s interest in the mortgaged premises, - 2218 00

Interest of Port Lawrence Company, - - - $792 00
Oliver’s expenses, services, &c., if allowed, would, of course, 

be deducted ratably from the respective interests.
9. We claim, if a trust is established in 1 and 2, that it was 

erroneous to allow the share conveyed by Burnett to Mary P. 
Ewing to be set up against Oliver, being of Baum Com-
pany’s shares.

Baum conveyed the lands included in the mortgage to 
Oliver, with covenants of warranty.

Assets descended, upon the death of Baum, to his heirs. 
With part of the assets so descended, i. e. the amount due to 
Baum from the members of the Port Lawrence Company, for 
advances, Mary P. Ewing, one of his children and heirs, 
requires from Burnett title to an interest in the lands covered 
by the warranty of her father. The decree defeats the title to 
these lands, and allows the heir to recover upon the footing of 
the adverse interest so acquired.

We maintain she is estopped. Co. Litt., 325.
10. We claim, lastly, that the decree is erroneous as against 

Williams, who well maintains the ground of a bona fide pur-
chaser, without notice.

The bill alleges notice, by Williams, of all the fraudulent 
combinations and transactions imputed to Baum and Oliver.

These allegations are met with full and unequivocal denials 
in the answer, which sets forth all the particulars required for 
the defence of a purchaser without notice.

There is not a particle of proof to impeach this answer, or 
to show that Williams had any knowledge of the fraudulent 
acts attempted to be made out against Oliver and Baum. He 
purchased an interest in the Port Lawrence Company in March, 
1819. He was the agent to make the relinquishment of 1 and 
2 in September, 1821, and does not appear again in the case 
until May, 1831, when he makes his first purchase from
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Oliver. He finds Oliver invested with the legal title to 1 and 
2, which had been relinquished ten years before.

It is said Williams was one of the cestuis whose property 
*^731 was wrongfully conveyed by their trustee, Baum; that 

-* he must be presumed *to have knowledge that Baum 
had no authority to sell or mortgage the property.

In the first place, we do not see, if this be so, how it affects 
his title to tracts 1 and 2. The trust, as to them, ceased at 
the relinquishment. Ten years after, he finds Oliver invested 
with the legal title, and then purchases from him.

Will it be said that the recitals in the patent to Oliver for 
tracts 1 and 2 affect him with notice ?

The patent issued to Oliver on the 4th March, 1831, and 
recites, that, under the provisions of the act of Congress of 
January 13, 1830, “to authorize the exchange of certain lots 
of land between the University and Martin Baum and 
others,” the University had transferred 1 and 2 to Oliver, 
as the assignee of Baum.

In point of fact, Oliver was not the assignee of Baum, 
of tracts 1 and 2. No one pretends that this recital is not a 
mistake ; nor can it be said the recitals in the act of Congress 
notified Williams that the phrase “Martin Baum and others” 
meant Martin Baum and the other members of the Old Port 
Lawrence Company. The most conclusive argument to show 
it implies no such notice, is found in the testimony of Judge 
Burnett, who, like Williams, was a member of that company, 
and, being in the Senate of the United States, voted for the 
law, and had no idea that “ Martin Baum and others ” in-
cluded the company.

As to the other tracts, Oliver held the patents without any 
recitals. Williams knew a part of them had once belonged to 
the Port Lawrence Company, but he knew nothing to impeach 
Oliver’s title.

Pirtle, for appellees, denied that this was a case of partner-
ship, and commented on the authorities referred to by Mr. 
Stanberry, which, he contended, did not justify the position. 
He then traced the history of the transaction, beginning with 
the purchase at the public sale, and said, that courts will not 
enforce agreements in fraud of the law, or against public 
policy, is true. That an agreement not to bid at a sheriffs 
sale or at an auction of an executor would be against public 
policy, has been decided. The doctrine on this subject was 
thoroughly examined in the case of Jones v. Caswell, 3 Johns. 
(N. Y.), Cas., 29; 1 McLean, 300, 302; 2 Id., 276, et seq.; 
1 Story Eq., 290. But this doctrine has no application to this 
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case. To apply it now, even if there were fraud, would be very 
much like a plea to an action of trover that the plaintiff had 
obtained the property in question of a stranger by deceitful 
practices, which would be absurd. This suit is not to enforce 
a contract. The contract had been completed years before 
the matters charged against the defendants.

There is nothing corrupt in such an agreement as that made 
by the parties in the instance stated in the plea. Nothing is 
more common than for several persons to join in a pur- 
chase of lands or other *valuable property at auction 
sales. There was no more harm in forming the Port Law-
rence Company than there was in forming the Baum and 
Piatt Companies. There was no agreement that one, for a 
certain price, should not bid against the other, but that certain 
tracts, desired by both, should be purchased for both.

This was a great sale, advertised over the union, at. which 
great numbers of persons were collected from different quar-
ters. It was not like a neighborhood sale of chattels by an 
officer, and there was no danger of injury to the government 
or of the misleading of any man’s confidence. The United 
States had fixed a minimum price on these lands. There was 
strong competition; and a price so large was given for the 
lands, that the Port Lawrence Company were compelled to 
relinquish the site of the town to the government. So the 
effect, at any rate, was not to cheat the country.

It would be a flagrant encouragement of fraud to say, that 
because Oliver and Piatt had formed such a partnership for 
their respective companies as that in 1817, Oliver and Williams 
(who bought of Oliver and thus came into the Port Lawrence 
Company) might in 1836 cheat all the others of the company 
out of theii« shares in the Port Lawrence lands.

It is contended that Baum did remain a trustee and agent 
for the Port Lawrence Company in respect to Nos. 1 and 2, 
after the surrender to the United States, as well as in respect 
to the other property of that company, and of the lands owned 
separately by the Baum Company and by the Piatt Company. 
1 hat he was agent and trustee as to all the other lands, except

*S Perfectly apparent; and that Oliver acted for him, 
at he acted only through Oliver for all the time, is just as 

apparent upon this record. Baum never was on these lands— 
never was in that region of the country—all was intrusted to 

iver. Some temporary business was done by another Mr.
i Y61*’jut under the instruction and assistance of this appel- 
kan, Li. e duty of surrendering the lots was done by Williams, 
hot this was a single act.

Olivei could not stand on any better ground than Baum, 
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whether he knew what Baum’s powers were or not; or whether 
he acted as the sub-agent of Baum, or merely as his friend 
and for his accommodation, or not. If he acted as a volunteer, 
he could claim nothing of Baum or the company; but his 
claim must be upon the ground that his acts were at the in-
stance of one or the other. He cannot, then, separate himself 
from the character of agent. He was acting for the company, 
not for Baum alone. He stood, then, as the company’s fiduci-
ary, and was bound to know how Baum stood to the company. 
Baum continued to be the agent and trustee for the other 
lands. This is undeniable. It is only said his agency may 
have terminated some time afterwards. He was just as much 
agent and trustee for the lots 1 and 2 after the relinquishment 

as before. The intention to reclaim them was mani-
-I fested by his petitions to *Congress. These petitions 

are dated 30th January, 1822; the lands were relinquished 
27th September, 1821. In his letter to Mr. Brown he says, 
“though the petition is signed by myself only, still others 
have an interest in it, to wit: Jacob Burnet, William Steele, 
M. T. Williams, J. R. Miller, and John Rowan, of Kentucky; 
but for the sake of convenience, all the lands by the company 
were transferred to me; ” and after having referred to the ar-
gument in the petition he says, it will show “the just claim 
which, I think, I and my associates have on the government 
for redress.” What was that redress? Why, that Congress 
should allow them to purchase the lots 1 and 2, so that they 
might build up the town laid off there, and in which they had 
sold lots.

By his associates, he meant to include the Port Lawrence 
Company; and although he does not name them all in this 
letter, he names J. H. Piatt and M. Worthington in the post-
script ; showing that he was not acting for himself and the 
persons first named only.

In his letter to Mr. Brown, of the 6th of February, 1823, 
he speaks of the case on which he is petitioning, as “ a ruin-
ous one to me and my associates, and has resulted so from the 
acts of Congress more than other causes ;” and he says, “all 
the tracts stood in my name, in order to render it more conve-
nient to sell and convey.”

The possession of these lots, Nos. 1 and 2, on which the 
town was laid out, was not by any means given up when the 
surrender was made of the title to the United States, but it 
was held by Baum until the patent issued to Oliver, as far as 
it appears in this record. (Mr. Pirtle referred to a grea 
many parts of the record to establish this.) . .

- The attachment in Michigan could give Oliver no title, for 
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several reasons. 1. No attachment would lie, because a mere 
equity, uncertain in its character, subject, according to the 
statements of Oliver, to balances due to Baum, could not be 
attached, and so the court had not jurisdiction. The old 
statutes of Pennsylvania are very general on the subject of 
foreign attachment; yet it has been held, that an attachment 
would not lie against executors, 2 Dall., 73; nor against money 
collected by a sheriff, 1 Id., 355. “ A claim resting in damages 
and depending on a possibility only, is not attachable by for-
eign attachment.” “For the same reason, foreign attachment 
lies not of a claim in covenant, because it sounds merely in 
damages.” Serg. Attach. 76. “A legacy cannot be attached 
in the hands of the executor by foreign attachment, because 
it is uncertain whether, after debts paid, the executor may 
have assets to discharge it.” Serg. Attach., 86. The statute 
of 1794, of Massachusetts, provides, that any creditor entitled 
to an action against his debtor, “ having any goods, effects, or 
credits so intrusted or deposited in the hands of others,” &c., 
may cause not only the goods and estate of the debtor, “ to be 
attached in his own hands or *possession, &c., but also 
all his goods, effects, and credits so intrusted and de- 
posited.” In the case of Picquet v. Swan et al., 4 Mason, 446, 
Mr. Justice Story says, “It is an extraordinary process, and 
from its nature can afford but a very imperfect administration 
of rights and remedies as to the litigant parties. Nor, as far 
as my limited experience has gone, has it enabled me to say, 
that in complicated transactions, where various and conflicting 
rights have been brought forward for controversy, the result 
has in a general view been such as entitled it to peculiar pub-
lic favor on account of its advancement of public justice,” 
&c. In 7 Mass. 274, the Supreme Court, in exposition of 
this statute remarks, that “ pecuniary legacies in the hands 
of an executor are not goods or effects; and it is equally clear, 
that in no proper sense can they be denominated credits.” 
See also 1 Pick. (Mass.), 399. These opinions go to show 
how this statute of Michigan should be construed.

2. But if the court had jurisdiction, this was an improper 
procedure against the Piatt Company. The debt, if any, was 
against the Port Lawrence Company, and it was not in the 
power of Baum or of Oliver to fix it on the Piatt Company 
alone. There was no debt of the Piatt Company.

3. This attachment was evidently sued out for the purpose 
0 getting hold of the lands; and not merely for the purpose 
o making the money pretended to be due. These lands were 
0 much grater value at the time of the attachment than is 
pre ended. The three sections attached were valued at the
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time, by the commissioners appointed for the purpose, to 
$1,200. The sum pretended to be due, was $213.07. Piatt 
and Oliver lived near each other; Piatt was a man of wealth, 
at any rate of very competent means, and was weekly in the 
city where Oliver lived. It was much more convenient to 
Oliver, if he knew this demand to be just, to have made his 
money by coercion, or otherwise, in his own neighborhood, 
than to proceed in a wilderness and remote region—hundreds 
of miles off.

It is a principle of universal justice, that a party shall not 
be affected by the judgment of a court, who has not been 
party to the suit in which it is made. Who was the party 
that was to be warned to pay the money due on the mortgage, 
by the decree nisi ? not Baum: for Oliver would not have 
received it of him; but the parties owing the debt, the Port 
Lawrence Company. Who was expected to defend the suit? 
not Baum; whose property was to be sold ? the property of 
the Port Lawrence Company; and to be sold to their agent 
upon their agent’s suit! It would be strange indeed, if they 
were not-necessary parties in such judicial performances as 
this. The doctrine of necessary parties is stated in so many 
books, it would fatigue the court to cite them. See Story Eq. 
Pl., 187; 4 Pet., 202.
*0^71 Had a third person, ignorant of the rights of the

-* company, purchased *the property under this decree, he 
might have held, just as he might have held under a purchase 
from Baum without notice. But Oliver’s purchase was noth-
ing. The assignment from Baum afterwards was nothing.

This purchase was on the 1st of September, 1828, and a few 
weeks before, on the 12th of August, a negotiation was com-
menced with the Michigan University, by Oliver, for the ex-
change of lots 1 and 2 for other lands in the neighborhood.

Oliver says he made the proposition for himself; but the 
records of the university show that he made it in benalt or 
“Baum and others.” Baum had been struggling with the 
government for these lots 1 and 2, for several years, and the 
act of Congress passed for the benefit of Baum and others, and 
not for the benefit of Oliver. The government had been made 
to understand that Baum and his associates had suffered great 
loss in the purchase of the lots 1 and 2, which they had been 
compelled to relinquish after having laid out a town, and sold 
lots, &c. The deed from the university to Oliver purports to 
be made to carry into effect the act of Congress; and the 
patent that issued to Oliver purports to be issued “ to carry 
into effect the intent of the aforesaid act, of the 13th January, 
1830.” The application of Oliver to the university for the 
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exchange in behalf of Martin Baum and others, was calculated 
to delude the members of the Port Lawrence Company; and 
the act of Congress, purporting to be for their benefit, and to 
carry out, in substance, what Baum had been asking of the 
government for eight years, was directly calculated to quiet 
their anxiety, and mislead them.

(Mr. Pirtle here referred to many parts of the evidence to 
show that Oliver had created an impression that he was acting 
for Baum and others.)

Suppose there was no combination between these parties, or 
any of them, and that the other members of the company were 
not necessary parties to the suit, yet Oliver, according to his 
statement, was a mere volunteer; he had made the payments 
to purchasers, by which his demand was created, because they 
were his friends and old associates, and he had obtained the 
mortgage from Baum, with a knowledge that Baum held the 
title for a special object only; and how can he be allowed to 
hold the property under such circumstances? The assign-
ments by Baum to him are all of a piece with the sale under 
the decree. What court ever supported a transfer by an agent 
and trustee, of all the subject of the agency and trusteeship, 
to his friend, or sub-agent, under pretence of paying debts? 
The assignments were made by Baum to enable Oliver to 
seize the Port Lawrence property. The foreclosure of the 
mortgage had been made for that purpose. Thus the matter 
was fixed up between them to take all, in and out of Port 
Lawrence, and let the cestuis que trust lose all the [-*070 
money paid out for all the land, all *paid to Oliver, L 
to Baum, and to everybody else; and a balance, the whole of 
Baum’s account rendered, and two-thirds of Oliver’s, still out-
standing !

The lots 1 and 2 having been obtained with the lands of the 
Port Lawrence Company, by such means, and by persons 
standing in the relation in which Baum and Oliver stood, 
and in which Williams also stood, must be held in trust for 
the Port Lawrence Company. Williams was one of that com-
pany, and was bound to have notice of the manner in which 
Baum held, and the relation in which Oliver stood; and his 
denials amount to nothing. I need not trouble this court with 
reference to authority to support the general doctrine, that a 
fiduciary cannot hold for himself the subject purchased with 
the funds intrusted. There are some qualifications of the 
rule. But why should there be any here ? This is not a case 
where so much money has been laid out in lands by one who 
held money in trust, either to lay it out in lands, or for any 
other purpose; that money has no ear-mark, does not make a
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difficulty here. It is not a case, either, where justice cannot 
be rendered to the parties purchasing the land, if any thing 
further than a specific lien were given on the land purchased. 
But this is a case where the lands exchanged have been im-
properly obtained, and applied to the exclusive use of parties 
standing in a relation to compel them, in good faith, to divide 
the lands acquired, taking to themselves a sufficient com-
pensation. It is not necessary that there shall be a direct 
violation of a formal trust, to allow the parties, claiming to 
have the benefit of the purchase, that privilege. Docker v. 
Somes, 2 Mylne & K., 655; 4 Kent. Com., 306; Holt v. Holt, 
1 Ch. Cas., 19; Walley v. Walley, 1 Vern., 484; Palmer v. 
Young, Id., 276 ; Lane v. Dighton, Amb., 409; 1 Bro. Ch., 232; 
2 Id., 287; Phillips v. Crammond, 2 Wash. C. C., 441; Hole-
ridge v. G-illespie, 2 Johns. (N. Y.), Ch., 33. This case is 
very similar in its principles to the cases of a renewed lease, 
procured by an executor or guardian, when he shall be a trus 
tee of the new lease; and of a surrender by one partner and 
a new lease taken to himself, where his partners shall hold him 
as a trustee, as in some of the cases just cited. The doctrine 
contended for has been uniform, from the decision of Lord 
Keeper Bridgman, in Holt n . Holt, says Chancellor Kent, to the 
present time.

Scott, on the same side, for appellees.
This cause is brought before this court by appeal from, a 

decree of the Circuit Court of the United States, seventh cir-
cuit, and district of Ohio; and in its discussion we shall 
assume the following positions:

1. At the time lots 3 and 4, (except ten acres, part of lot 3, 
reserved,) and the three quarter-sections in the bill named, 
*3791 were transferred by William Oliver to the trustees of

J the Michigan University, *in exchange for lots 1 and 2, 
said Oliver was the trustee, and Robert Piatt, the original 
complainant, and others, the cestuis que trust of the lands then 
given in exchange for lots 1 and 2—of the ten acres reserved, 
part of lot 3; of lot 86, (except sixty acres, parts thereof sold 
to Prentiss and Tromley;) of lot 87, and the south-east quar-
ter of section 3, of township 3—all in the twelve miles reser-
vation, at the foot of the rapids of the Miami of Lake Erie.

2. When Oliver received conveyances from the trustees of 
the Michigan University (and assignments of the original first 
certificates from Baum, and obtained a patent therefor) of lots 
1 and 2, in exchange for the three quarter-sections of land 
which belonged to the Piatt Company, and for part of lot 3 
and lot 4, which belonged to the Port Lawrence Company, he
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became invested with the legal title to said lots 1 and 2, as 
trustee in trust for said Piatt and Port Lawrence Companies, 
from whom the consideration given for said lots 1 and 2 pro-
ceeded.

3. M. T. Williams is not an innocent bona fide purchaser. 
He is affected with notice at and prior to the respective 
periods in which he received conveyances from Oliver, of por-
tions of the lands in question, and therefore holds the same as 
trustee, for the uses and purposes originally designed. 1 
Phill. Ev., 410, 411; Com. Dig., tit. Evidence, B. 5; Plowd., 
234, 430, 434; 2 Serg. &. R. (Pa.), 507; Gilb. Ev., 87; 1 
Salk., 285; Marchioness of Anandale v. Harris, 2 P. Wms., 
432; Shelby v. Wright, Willis, 11; Com. Dig., tit. Estoppel, 
A. 2.

4. Oliver as agent, and Oliver and Williams as trustees, are 
bound to account with and pay to the original complainant, 
Robert Piatt, his just proportion of the money and notes 
received by them on the sales of lots in Port Lawrence and 
Toledo, and lands adjacent, and to convey to him his just pro-
portion of such parts thereof as remain unsold.

5. Oliver and Williams have no just cause to complain of 
the decree which has been rendered against them in the Cir-
cuit Court, as ample and more than liberal justice has been 
awarded to them, even if their conduct in the premises had 
been entirely untainted by fraud or a fraudulent design, and 
they had been merely acting under an entirely innocent but 
mistaken view of their legal rights. But it is respectfully 
submitted, that Robert Piatt, the heirs of Martin Baum, and 
the other defendants in interest, have just cause to complain 
of that decree.

The answers of all the defendants, except Oliver and Wil-
liams, to the amended bill of the original complainant, Robert 
Piatt, are in the nature of cross-bills, and respectively ask for 
similar relief, as respected him or themselves, to that prayed 
for by the complainant, Robert Piatt.

It was therefore proper for the court, in rendering r^oon 
the decree, to *adjust and settle the interests and 
claims of all the parties to the record.

L (Mr. Scott related the formation of the Port Lawrence 
Company.)

• ik  Partnership thus formed was neither universal nor gen- 
eial, but limited and confined to the objects set forth in the 
instructions, &c., given to Oliver, and the facts to which we 
s a 1 refer, from which the rights, duties, and obligations of 

aam, the trustee, and Oliver, the agent, are to be ascertained.
is conceded that Baum continued to act as trustee until
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his death. That Baum’s powers were restricted to a general 
oversight of the company’s business, and the execution of con-
veyances of the lots and. lands when sold, we also infer from 
the following facts:

Baum, in his letter to Brown, 25th December, 1822, says: 
“For the sake of convenience, all the lands, by the company, 
were transferred to me.” In his letter to the same, February 
6th, 1823, he also says: “ All the tracts stood in my name, in 
order to render it more convenient to sell and convey; ” and 
in his letter to the commissioner of the General Land Office, 
July 20th, 1827, he says: “These lands, though bought in 
sundry persons’ names, were afterwards transferred to me as 
agent, for the purpose of managing and conveying them in 
case of sales.” All the certificates, for the purposes afore-
said, were assigned to Baum.

Oliver, as agent, with the assistance of Schenck, proceeded 
to lay out the town, advertised a sale of lots, and sold a num-
ber of lots. His instructions confined him to the sale of a 
certain portion of the lots, fixed the terms of sale, and 
required him to give certificates of purchase, in the nature of 
title-bonds, for a conveyance by Baum, the trustee. He was 
to open an immediate correspondence with Baum relative to 
the interests of the company, and was informed, that any 
instructions he might thereafter receive from Baum, the trus-
tee, were to be considered as coming directly from the proprie-
tors themselves. This is all shown by his instructions, his 
bond to Baum, and power of attorney from Baum.

The letter given by Baum to Oliver, notifying him of his 
appointment, which relates particularly to the salary he was 
to receive, would seem to restrict his agency to one year; but 
his appointment by the company was without limit as to time. 
His appointment being without limit as to time, the law pre-
sumes a continuance of his agency. (See Stark. Ev., 46, 50, 
51, cited.) Oliver insists that he never acted as agent of the 
Port Lawrence Company after his resignation, in May or 
June, 1818. But the following facts and circumstances show 
that his agency extended beyond that period, and that he still 
stands in that relation to the company.

(Mr. Scott here referred to numerous parts of the record.) 
We thus deem the agency of Oliver, from August, 1817, 

the date of his original appointment, down to the 20th June, 
*3811 18$^’ established; *the consequences resulting from

J which agency will be examined hereafter.
Oliver was one of the original proprietors of Port Law-

rence ; and, although he may have transferred his interest in 
the companv to others, in 1818 and 1819, as he alleges m his 
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answer, yet all the liabilities against said company had accrued 
prior to said transfers. These transfers did not discharge him 
from the liability to persons who had claims growing out of 
purchases made prior to his transfers, which liabilities have 
not yet been entirely satisfied. (See Collyer Partn., 4, 105; 
and Story Partn., § 358.) No settlement among the original 
proprietors or their legal representatives or assignees has ever 
been made; his relation, therefore, to the company, as one of 
the original partners, still remains, and the consequences of 
this relation will also be examined during the progress of the 
cause.

The pressure of the times and other causes rendered it 
indispensably necessary for the company to avail themselves 
of the benefit of the act of Congress for the relief of pur-
chasers of the public lands prior to the 1st day of July, 1820, 
by the relinquishment of lots 1 and 2, and the application of 
the money paid thereon to the payment of the purchase money 
of other lands bought by them. The amount paid on tracts 1 
and 2 was $4,817.55^. The balance due on lots 3, 4, 86 and 
87, was $1,402.36^; and the balance due by the Piatt Com-
pany, for their five quarter-sections, was $1,248. In order to 
facilitate, therefore, the application of the moneys paid on said 
lots 1 and 2, the original first certificates of the purchase of 
said lots 1, 2, 3, 4, 86 and 87, and the five quarter-sections, 
were all assigned to Baum.

M. T. Williams, as agent, made the relinquishment of said 
tracts 1 and 2, and applied the moneys arising therefrom to 
the discharge of the balances due on the lands retained, Sep-
tember 27, 1821, and the surplus remaining after such pay-
ment was $949.21, one-half of which, viz., $474.60|, belonged 
to the Piatt Company. This balance, by arrangement between 
the parties, was applied to the payment of lands which had 
been purchased by the Maumee and Sandusky Company, and 
which was to be accounted for as part of the Piatt Company’s 
portion of the liabilities of the Port Lawrence Company.

All the defendants, except Oliver and Williams, distinctly 
admit that the five quarter-sections were assigned to Baum 
for the purposes above named, and that no consideration 
moved, or was intended to move, from Baum to the Piatt 
Company, as an inducement to said assignments. Neither 
Oliver nor Williams deny that the assignments were made for 
the above purposes. The assignments being thus made for the 
above purposes, those purposes being accomplished, a trust 
resulted to the Piatt Company in said five quarter-sections, 
bee Jackson v. Mills, 13 Johns. (N. Y.), 463; Boyd v. r#QQ0 
La^ 1 Johns. (N. Y.) *Ch., 582; Wallace v. Mkld, 2 L
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Serg. & R. (Pa.), 521; Foote v. Calden, 3 Johns. (N. Y.), 216; 
Trustees of the Methodist Episcopal Church v. Jacques, 1 Johns. 
(N. Y.) Ch., 450 ; Botsford v. Burr, 2 Id., 405; Huston v. 
Hamilton, 2 Binn. (Pa.), 387; Deg v. Deg, 2 P. Wins., 412.

(Mr. Scott then referred to various parts of the record to 
show that when lots 1 and 2 were relinquished, it was done 
with an understanding and determination, among the original 
proprietors, to re-purchase them, and go forward with the 
enterprise of building up a town; and then argued, from the 
following propositions, that Oliver intended to defraud his 
associates.)

1. In order to place himself in a situation in which he 
might secure to himself a part or the whole of the five quar-
ter-sections belonging to the Piatt Company, Oliver procured 
from M. Baum the certificate dated September 10, 1822.

The giving of that certificate did not fall within the scope of 
Baum’s authority as trustee. See Story Partn., § 111.

The accounts between the partners could not be split up, as 
contemplated by that certificate, so as to render one partner 
liable in his individual capacity for claims against the whole 
of the partners.

At the time that certificate was given, nothing was due 
from the Piatt Company to the Port Lawrence Company, but, 
on the contrary, the sum of 8191 was due from the latter 
to the former. No suit at law could be maintained by Oliver, 
the agent, for the recovery of the amount of said certificate, 
it being fraudulent and void; and if a just demand, it was 
due from the Port Lawrence Company, and not the Piatt 
Company, and a suit could not be maintained on it against the 
Piatt Company. See Story Partn., §§ 234, 235, 236, and 128; 
Jackson v. Baulins, 2 Vern., 95; Maddox v. Jackson, 3 Atk., 
406; Anon., 2 Freem., 27.

2. Oliver’s letter to R. Piatt, February 3, 1823.
3. No demand for payment of said certificate was ever 

made upon the Piatt Company, or any of its members; nor 
was there ever any legal proceedings instituted against them 
where they resided.

4. The very fact of instituting legal proceedings in a foreign 
jurisdiction, against the property of the Piatt Company, at a 
point situated more than two hundred and fifty miles from the 
residence of any of the members of the Piatt Company, and 
which point could only be reached by passing through a dense 
and uninhabited wilderness, whilst most of those members 
resided in the immediate neighborhood of Oliver, furnishes 
strong evidence of a fraudulent and ulterior design on the 
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part of Mr. Oliver to secure to himself the property of the 
Piatt Company.

5. At October term of the County Court of Monroe county, 
Michigan Territory, 1825, Oliver sued out a writ of foreign 
attachment on the aforesaid certificate, against Martin r^ooq 
Baum, Robert Piatt, *George A. Worth, and William *- 
M. Worthington, survivors of Martin Baum, John H. Piatt, 
(deceased,) Robert Piatt, George A. Worth, and William M. 
Worthington, late joint partners. The manner in which this 
attachment was sued out would seem to furnish conclusive 
evidence of a fraudulent intent. George A. Worth never 
was a partner, nor had any interest in the Piatt Company; 
nor were Martin Baum, John H. Piatt, (deceased,) Robert 
Piatt, George A. Worth, William M. Worthington, late joint 
partners. The three quarter-sections on which the attach-
ment was levied did not belong to the persons named in 
the attachment, but to the representatives of John H. Piatt, 
(deceased,) Robert Piatt, Gorham A. Worth, and William M. 
Worthington. This is not like the case where process has 
been served on an individual by a wrong name, in which case 
he has an opportunity of appearing in court and pleading the 
misnomer in abatement. In attachment, the proceedings 
being in rem, if the property on which the attachment be 
levied belong not to the defendants named in the writ, it is 
respectfully submitted that the court has no jurisdiction in 
the case. Even if the notice which seems to have been given 
of the pendency of the attachment had by accident reached 
the members of the Piatt Company, they could not have sup-
posed that they were the persons intended. The plaintiff, in 
all such cases, proceeds at his peril. Kilbourn v. Woodworth, 
5 Johns. (N. Y.) Ch., 40; Fisher v. Lane, 3 Wils., 297; Phelps 
v. Holkirk, 1 Dall., 261; Kibby v. Kibby, Kirby (Conn.), 119; 
Buchanan v. Bucker, 9 East, 192; S. P. Robertson v. EFrs of 
Ward, 8 Johns. (N. Y.); and Fenton v. Garlick, Id. 152; also, 
Manuscript F, p. 6.

At the time of the levy, judgment, and sale, under the 
attachment, the legal title to the three quarter-sections levied 
on remained in the United States; the evidence of the equi-
table title was vested in Baum ; and the only claim which the 
Piatt Company had was a mere resulting trust, not subject to 
be levied on under attachment or execution; and, conse-
quently, the whole proceedings under the attachment, the 
conveyance to Noble, and by him to Oliver, were absolutely 
null and void. Lessee of Abraham’s heirs v. Will et al.; 6 
Uhio, 164; 2 Pow. Mortg., p. 457, A; Co. Litt. 35, A; MS.
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p. 7. &c.; and the opinion and authorities cited by his honor 
Judge McLean, in giving his opinion in this case, pp. 20, 21.

Oliver’s title to the three quarter-sections purchased under 
the attachment was not strengthened by taking assignments 
of the original first certificates of purchase from Baum, nor 
by the attainment of patents under them; for by having 
notice of the trust, he himself became the trustee to the Piatt 
Company. See Lucas v. Mitchell, 3 Marsh. (Ky.), 244; MS. 
letter G, p. 9. The procuring an assignment of the original 
first certificate of purchase of the fourth quarter-section from 
*3841 ®aum, and obtaining a patent under it, he having 

J notice of the *trust, constituted him a trustee to the 
Piatt Company for that quarter-section.

6. On the 27th day of August, 1823, Oliver fraudulently, and 
in violation of the great confidence reposed in him by Baum, 
the trustee, obtained from him a mortgage of all the prop-
erty belonging to the Port Lawrence Company. This mort-
gage was obtained in order to secure Oliver for his proportion 
of the moneys for the purchase and improvements of lots 223 
and 224, in Port Lawrence; the amount contracted to be paid 
to B. F. Stickney, for lots and improvements in Port Law-
rence which he surrendered; and the amount charged for his 
(Oliver’s) services and expenses in settling with Stickney, 
and transacting other business for the company, to the entire 
exclusion of the interests of Baum, and all the other proprie-
tors and creditors of the Port Lawrence Company.

Baum, as trustee, had no authority to execute the mortgage, 
as his powers were limited, from his own showing, to that 
of executing conveyances for the lots or lands, in case of sales 
of lots by the agent, Oliver, or of the lands by order of the 
cestuis que trust themselves. Story Partn. §§ 111 and 101, 
commencing on p. 156; and Manuscript, p. 20, letter M. 
Oliver could not sell the lands to himself, and it is clear that 
no sale was made to him by the cestuis que trust.

The mortgage is fraudulent, as it related to Baum, and 
given to rid himself of the importunity of Oliver.

No notice of the existence of this mortgage seems ever 
to have been given to the members of the Port Lawrence 
Company, by Oliver.

In October, 1825, Oliver filed his bill in the Supreme Court 
of Michigan Territory, sitting as a court of chancery, against 
Baum, praying a decree for payment of the moneys due on 
said mortgage, by a short day, to be named; and, in default 
thereof, that Baum, and all claiming under him, might be fore-
bound of and from all equity of redemption, of, in, and to, 
the mortgage premises, and might deliver over to the plainti
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all patents, deeds, demises, and writings, whatever, relating to 
said premises. In 1828, it was decreed that the defendant 
redeem the mortgage premises by payment to the complainant 
of <$2305.96 and costs, by the 1st of July next thereafter, or, 
in default thereof, that the mortgage premises be sold. The 
mortgage premises were afterwards sold to Oliver, by the 
assistant register, for the sum of $618.56, and a deed made 
to Oliver.

The proceedings, decree, and sale, under the mortgage, were 
they valid, have not extinguished the rights of the cestuis que 
trust of Baum, they not having been made parties to the suit. 
See 4th section of an act of the territory of Michigan, 
approved April 12, 1827, page 204, directing the mode of 
procedure in chancery; Crore v. Stackpole, 1 Dowl. P. C., 1831; 
3 Pow. Mort. 978 a, in note; Haines et al. v. Beach et r#nQt 
al., 3 Johns. (N. Y.), Ch. 459; * Draper v. The Earl of L 
Clarendon, 2 Vern. 517 ; Godfrey v. Chadwell, Id. 601; Moret 
v. Westiene, Id., 663; Hobert v. Abbott, 2 P. Wms., 643; Tell v. 
Brown, 2 Bro., 276; Policy. Clinton, 12 Ves., 48, 59; The 
Bishop of Winchester v. Beaver, 3 Id., 314; Same v. Paine, 
11 Id., 19, 198; Shannon v. Cox, 3 Ch., 46; Needier v. Deeble, 
1 Ch. Cas., 299; Monday v. Monday, 4 Ves. & B., 223; Calvery 
v. Phelps et al., 6 Madd., 228; MS. letter H, p. 9.

7. A part of the debt, to secure which the mortgage was 
given, was due from Oliver himself; only a part of the debt 
was at all justly due by the company, as the rents of the ware-
house, as before stated, should have been deducted therefrom.

If it were not intended by Baum and Oliver that the repur-
chase of lots 1 and 2 should inure to the benefit of the Port 
Lawrence Company, then the following facts and circum-
stances furnish additional evidence of a fraudulent intention:

8. Baum’s letter to the commissioner of the General Land 
Office, dated January 20, 1827.

9. Oliver’s negotiation with the trustees of the University 
of Michigan Territory.
. 10. The several acts of Congress above referred to, author-
izing the exchange of lands by the University of Michigan 
lerritory, with Oliver, for lots 1 and 2, and the issuing of the 
patent to Oliver for said tracts. 6 Laws U. S., 550.

.• ^e assignments by Baum to Oliver of the original first 
certificates of purchase of the mortgage premises and the four 
»-sections. The procurement of those assignments did 

better the condition of Oliver. See Freeman v. Barnes, 
and Dihton v. Greenville, 1 Vent., 82; Id., 239, and 1 Sid., 
Ar T V' Salsbury, Hard., 400; Bowles v. Stewart, 1 Sho.

L., 228; Keneday v. Daily, Id., 379; Lord Portsmouth v.
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Vincent, cited in Lord Ponflet v. Wardson, 2 Ves., 476 ; Thynne 
v. Carey, W. Jones, 416 ; Kennoul v. G-reeviUe, 1 Ch. Cas., 295 ; 
Bovey v. Smith, 18th Dec., 1676; SalesburyN. Bagot, Lord Not. 
MSS., 2, Swanst., 610, and MS. letter I, p. 12.

12. The contract between Oliver, Baum, and Williams.
13. The change of the name of the town of Port Lawrence, 

which was established by the proprietors in 1817, to that of 
Toledo, in 1835, long subsequent to the death of Baum.

14. The sale of shares, and town-lots, and tracts of land, 
belonging to the Port Lawrence Company, in violation of the 
trust and confidence reposed in him by the proprietors of that 
company.

15. The enormous amount of money recklessly and most 
injudiciously expended, under the plea of improvements, 
without the authority or concurrence of the owners, viz., 
-$42,813.41.

16. The pleas interposed by Oliver and Williams, in order 
to prevent a disclosure of their frauds, and to bar the proprie-
tors from asserting their rights.
*3861 *17- After the rendition of the interlocutory decree,

J when Oliver and Williams were compelled to render an 
account, the enormous and unconscionable demands made by 
them, before the master, for compensation for their services in 
an abortive attempt to wrest the property from its rightful 
owners, in order to swallow up the large amount of money in 
their hands belonging to their cestuis que trust, furnishes con-
clusive evidence of their fraudulent designs.

We have thus traced the course of Mr. Oliver from 1817, 
the time at which he became a member of the Port Lawrence 
Company, and was appointed the agent to manage its concerns, 
and the course of M. T. Williams from 1819, when he became 
a proprietor in the Port Lawrence Company, down to a period 
subsequent to the exchange of lands made by Oliver with the 
trustees of the University of Michigan Territory, for lots 1 
and 2; and we therefore respectfully submit, that we have 
clearly established the position with which we set out, namely 
“that at the time lots 3 and 4 (except ten acres, part of lot 3 
reserved) and the three quarter-sections, in the bill named, 
were transferred by William Oliver to the trustees ofthe 
Michigan University, in exchange for lots 1 and 2, said Oliver 
was the trustee, and Robert Piatt the original complainant, 
and others, the cestuis que trust of the lands then given in 
exchange for lots 1 and 2—of the ten acres reserved, part o 
lot 3—of lots 86 (except sixty acres, parts thereof sold o 
Prentiss and Tromley)—of lot 87, and the south-east quar-
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ter of section 3, of township 3, all in the twelve-miles reser-
vation at the foot of the rapids of the Miami of Lake Erie.

At the time of the exchange, the parties stood related to 
each other as follows: Oliver was the trustee and the Piatt 
Company were the cestuis que trust of the four quarter-
sections, and Oliver was also the trustee, and the Port Law-
rence Company were the cestuis que trust of lots 3, 4, 86 and 
87, (except sixty acres, parts of 86, sold to Prentiss and 
Tromlev.)

II. When Oliver received conveyances from the trustees of 
the Michigan University (and assignments of the original first 
certificates from Baum, and obtained a patent therefor) of lots 
1 and 2, in exchange for the three quarter-sections of land 
which belonged to the Piatt Company, and for part of lots 3 
and 4 which belonged to the Port Lawrence Company, he 
became invested with the legal title to said lots 1 and 2, as 
trustee in trust for said Piatt and Port Lawrence Companies, 
from whom the consideration given for said lots 1 and 2 pro-
ceeded.

1. The relation in which Oliver stood connected with the 
Port Lawrence Company, as an original proprietor, partner, 
and agent, many of the accounts and claims against which 
remained unadjusted and unsatisfied at the time of the 
exchange, he could not, consistently with the principles of 
equity, acquire property for his own use, the obtaining r*™- 
of which would defeat the very object of the *original *- 
association. (See Parkhurst v. Alexander, 1 Johns. (N. Y.) 
Ch., 394; Green v. Winter, Id., 26; Evertson v. Tappan, 5 
Johns. (N. Y.), 497; Halleys. Manlius, 7 Johns. (N. Y.) Ch., 
174; Mathews v. Degaud, 3 Desaus. (S. C.), 28 ; Anderson 
v. Stark, Hen. & M. (Va.), 245; Hudson v. Hudson, 5 Munf. 
(Va.), 180; Mosley’s administrator v. Buck # Brander, 3 Id., 
232; Buck $ Brander v. Copeland, 2 Call. (Va.), 218; Prevost 
v. Gratz, 1 Pet., 373; Hart v. Tenyke, 2 Johns. (N. Y.), Ch., 
62, 104; White v. Brown, 2 Car. Law R., 429; Howel v. Baker, 
4 Johns. (N. Y.), Ch., 118; McClenneghan v. Henderson, 2 
Marsh, 329; Van Horn v. Fonda, 5 Johns. (N. Y.), Ch., 388 • 
Holdridge v. Gillispee, 2 Id., 30, 252; Rey den v. Jones, 1 Hawk. 
(N. C.), 497; Conway v. Greene, 1 Har. & J. (Md.), 151; Ma-
thews, 389; 2 Sim. & Stu., 49, 50; 1 Wils. Ch. Cas., 1; 10 
Ves., 428, 429; 6 Id., 625; Lucas v. Mitchel, 3 Marsh. (Ky.), 
244; Hon. J. McLean’s opinion in this case, and the authori-
ties cited by him, p. 31; MS. letter E, p. 3, and letter G, p. 9.)

j As ^le entire consideration given for lots 1 and 2 pro-
ceeded not from Oliver, but from the Port Lawrence and Piatt 
Companies, a trust resulted to them in the lands thus acquired
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with their means. (See the authorities relating to resulting 
trusts, and trusts arising by operation of law, hereinbefore 
referred to, MS. letter D, p. 2.)

We have now, we submit, demonstrated the original com-
plainant, Robert Piatt’s, right to a decree against Oliver and 
Williams, for his just proportion of lots 1, 2, 86, 87, of the 
ten acres reserved in 3, and the one quarter-section named in 
the bill remaining unsold, and for his just proportion of the 
moneys, &c., remaining in their hands, arising from the sales 
to others of part of the lots and lands in question.

3. M. T. Williams is not an innocent bona fide purchaser. 
He is affected with notice at and prior to the respective 
periods in which he received conveyances from Oliver, of 
portions of the lands in question, and therefore holds the same 
as trustee, for the uses and purposes originally designed. 
1 Phill. Ev., 410, 411 ; Com. Dig. tit. Evidence, b. 5 ; Plowd., 
234, 430, 434 ; 2 Serg. & R. (Pa.), 507 ; Gilb. Ev., 87 ; 1 Salk., 
285 ; Marchioness of Anandale v. Harris, 2 P. Wms., 432 ; 
Shelby v. Wright, Willis, 11 ; Com. Dig. tit. Estoppel, A, 2 ; 
MS. letter K, p. 16.

4. Oliver as agent, and Oliver and Williams as trustees, are 
bound to account with and pay to the original complainant, 
Robert Piatt, his just proportion of the money and notes 
received by them on the sale of lots in Port Lawrence and 
Toledo and lands adjacent, and to convey to him his just pro-
portion of the lots remaining unsold.

Ewing, for appellants, in reply and conclusion, divided his 
argument into different heads, and directed his attention 

chiefly to the facts in the case.
J *1. The agency of Oliver.

This commenced on 14th August, 1817, by three papers of 
that date : 1. Power of attorney. 2. Letter of instructions.
3. Letter limiting it to one year.

The account presented by Oliver to Baum, referred to in 
the answer, is now a file in the cause, and is also inserted tn 
extenso, in the master’s report. By this it appears, taking the 
date as our guide, that Oliver was paid his salary down to the 
4th day of July, 1818. To this the sum allowed him also con-
forms. He entered into the service of the company on the 
14th of August, 1817. He was allowed a salary of $1200 a 
year. He was paid on settlement $1070, which would be 
the amount due him on the day the item bears date. The 
same paper shows a full settlement and payment by him of a 
the funds in his hands, and a balance overpaid by him was 
placed to his credit on the private books of Baum, and passed 
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by Baum to his own credit as against the company. All the 
papers relating to this settlement, which are referred to in the 
answer of Oliver, as delivered over to Baum, are found in 
bundle A, of papers accompanying the master’s report num-
bered in blue ink from 374 to 382. Among them is an account 
of Baum with the Port Lawrence Company, showing a final 
settlement with Oliver, and charging separately to each of the 
two Companies whose union constituted the Port Lawrence 
Company, its half of the amount found due to Maj. Oliver, 
and paid over by them to Baum. On a simple view of these 
facts it is difficult to perceive how it can be contended for 
a moment that the agency in which Oliver was engaged in 
1817, was a perdurable, continuing agency. It expired by its 
express limitation at the end of one year—so says the answer 
of Oliver—so says the letter of Baum, accompanying the 
power. The answer states that before the year expired, in the 
beginning of July, 1818, the agency was ended by mutual con-
sent, the accounts of the agency closed, and all the papers rela-
tive thereto surrendered. The file above referred to, flora Nos. 
374 to 382, (original papers,) shows conclusively the same 
fact. See Story’s Agency, 499.

There was no agency on the part of Oliver from July 4, 
1817, until after the relinquishment in September, 1821, and 
this will be considered under the seventh head.

2. Oliver a partner.
It is said by the other side that he was a partner. But he 

sold out his shares in 1818 and 1819, and both his vendees 
were acknowledged as partners. At the time of these sales, 
the partnership was not indebted. It is true, he could not 
have exonerated himself from liability to those persons to 
whom lots had been sold. He was bound to make his contract 
with them good. But he was not a party to the relinquish- 
ment in 1821, and it may be doubted whether he would have 
been liable in equity, to the other partners, for a debt created 
by the relinquishment. The funds obtained by it from r^oon 
the *United States were applied to the payment for 
other lands, instead of going to cancel the obligations out-
standing to purchasers of lots.

3. Ihe nature of the partnership and the powers of Baum 
to and at the time of the relinquishment.

Ihe company was a quasi corporation, represented by a 
ead or committee. The books are full of such cases. When 
lese associations are legal, they are recognised both at law 

and in equity. One is called in Vesey the “fruit club,” and 
e court said it was sufficient to make the “ committee ” par-

ies, and not necessary to include all the members of the club.
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So in the Covent G-arden case. Baum had all the title, and in 
consequence of his own extensive powers, granted a power to 
Oliver. We must judge of Baum’s powers by his acts. The 
certificates were held by him. It is said that this power 
ceased when 1 and 2 were relinquished. But at that time a 
large debt existed. Seventy-nine covenants of Baum were all 
broken, and a debt of more than $4,000 created at the instant 
of relinquishment. The avails, amounting to $4,817.55, were 
applied to other lands, and those lands ought to have been 
placed in the hands of Baum as a security for his liabilities. 
The partnership was not over; the debts had to be paid. The 
bill says that Baum had no power to sell, but the answer 
asserts that he had, and this is confirmed by the evidence. In 
1821, at the relinquishment, Baum had the title. All cove-
nants were made by him in his own name, or by Oliver in the 
name of Baum ; and these covenants, such as the sale to 
Tromley and Prentiss, were acquiesced in. He was liable for 
all the improvements on 1 and 2, and it was natural that the 
certificates for the lands which had been fully paid for, should 
be placed in his hands. The court below say that no debts 
existed; but this is an error. It is said that the defendants 
(except Oliver) admit that the transfer of the certificates was 
made to Baum only to enable him to perfect the title. This 
is admitted by one of the nominal defendants, but the active 
prosecutor, who has admitted $100,000 into his own pocket. 
It does not bind us. There was no necessity for such a trans-
fer to enable Baum to complete the title, (for the script was 
receivable for any lands within the district,) without refer-
ence to their being owned by the same man who held the 
script. The only good reason that can be given is, that it was 
done to secure Baum. This claim was not made until.he died. 
How does it happen that the title to the quarter-sections was 
suffered to remain in Baum for fourteen years, unless it had 
been placed in his hands as security. Equity would have 
kept it there, if an effort had been made to take it away. The 
security was scarcely sufficient, because the lands had been 
bought at $2, and the price of lands reduced to $1.25 per acre. 
The interpretation which must be given to these acts of the 
parties concerned is, “we mean to pay you, but if we do no , 
*Qom there is an adequate fund;” of course, the proper y

J *was subject to sale by Baum to pay debts, and w 
had a right to pay a debt due to himself as well as one due o 
another person.

4. Fraudulent combination between Baum and Oliver.
It is charged that as early as 1821 there was a plan lai j 

these two men to defraud the other members of the or 
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Lawrence Company of this property; and that such combina-
tion was carried on for six succeeding years, until 1828, when, 
at last, they got possession in the name of Oliver by virtue of 
a sale in chancery.

The cost of these tracts at the sale in 1817 was less than 
$1,800; their value from 1822 to 1828 was less than 1,000. 
It is taxing the credulity of men greatly indeed to ask them 
to believe, that for the possession of wild land such as this, so 
remote from his residence and so little attractive as it then 
was, Baum would combine with Oliver or any one else, and by 
a long train of artifice and fraud, continued and practised for 
a series of years, pursue this as the great and absorbing object 
of his life.

But if the motive were adequate, and the supposition not 
contradicted by probability, the evidence in the case wholly 
repels such a conclusion.

Baum was not the man who would engage in such a dishonest 
combination. He was not in a condition to do it, if he had 
been base enough for the purpose. His state of mind at the 
time was such as wholly precludes the idea. On these points 
there is abundant evidence, to some of which I will refer.

(Mr. Ewing here referred to various parts of the record.) 
It appears, then, that there were seventy-nine outstanding cov-
enants by Baum, some as small as $15, some as large as $1,000, 
but all vexatious. He was the only person troubled about 
them, and had been, during all his previous life, a nervously 
punctual man. Some of the witnesses say, “they feared for 
his intellect.” In this condition he applied to Oliver, a young 
man whom he had taken by the hand and who was familiar 
with the subject. The first measure of relief was to buy up 
the small vexatious claims. Ten were bought up for $231. 
The people there all knew Oliver—he had been out in the 
north-western campaign. Baum paid these claims: that is the 
fraud; and paid them through Oliver: that is the combina-
tion. Was it wrong in Oliver to do this? His conduct is con-
sistent with the best as well as with the worst motives. Baum 
is now dead, and his son-in-law, to whom his papers descended, 
now comes here to fasten fraud upon him. He wished to 
refund the money which Oliver had thus advanced, but not 
being able to do so, gave him a certificate, acknowledging the 
debt.

5. The certificate of $213.07.
The complainant, for the purpose of making out a case of 

fraudulent concealment and sinister purpose upon the part of 
■^lajor Oliver, avers, that though he, the complainant, liyes, 
and lived at that time, on the Ohio river, within forty miles
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of Cincinnati, and was weekly *in the city, where Baum and 
the defendant resided, he never knew any thing of the alleged 
indebtedness until he received a letter from Major Oliver, 
some time in 1823; and that this was all the knowledge he 
had upon the subject, for the order never was presented to 
him to be paid or rejected, until suit was brought upon it, in 
attachment in Michigan.

In reply to these allegations, the defendant, Oliver, answers, 
and “denies that there was any fraud or unfairness in said 
certificate for $213.07, dated September 10th, 1822, mentioned 
in the bill; and he says, that the same was justly due to him 
from the Piatt Company, for one-half the amount previously 
advanced by him, at the request of Baum, to reimburse pur-
chasers of lots in Port Lawrence, for which an account was 
rendered to said Baum at the time, with the vouchers there-
for. This defendant has not in his possession the means of 
re-stating that account, but believes that the exhibit Q, 
attached to complainant’s bill, contains a true statement of 
that matter, and that the item of $426.14 on the debit side of 
that account shows the lots for the refunding the purchase 
money of which said certificate was given in part, being the 
half thereof, due from said Piatt Company; and that said 
defendant repeatedly, at different times, in 1822 and after-
wards, requested said complainant to refund to him the amount 
of said certificate, which the said complainant always avoided 
or refused to do; and this respondent distinctly told the com-
plainant, that he would attach said quarter-section to satisfy 
said debt, unless it was otherwise paid; and defendant repeat-
edly requested payment of the same both before and after his 
letter to complainant of February 3d, 1823, referred to in the 
bill, and even offered to surrender up or release to said com-
plainant said land after he had acquired the title, if said 
complainant would pay said debt of defendant.”

This statement in the answer is responsive to the bill, and 
therefore evidence in the case; it shows an early and repeated 
request on the part of Major Oliver to the complainant to pay 
him in behalf of his company what was justly due to him. 
It shows that the complainant evaded or glanced off every 
attempt on the part of this creditor to converse with him 
about the matter, until at last Oliver felt it was necessary 
to act, or submit to the loss of what he had advanced. He, 
therefore, on the 3d of February, 1823, five months after the 
date of the certificate, enclosed a letter to the complainant,- 
in which he states to him the reasons why he incurred the 
liability, and the fact that the one-half due by the Baum 
Company had been paid him. It is obvious from the letter, 
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that he recognizes the complainant, since the death of J. H. 
Piatt, as the head of the Piatt Company, and he requests him 
to use his influence with the administrators of John H. Piatt 
to pay their proportion, and advise him of the names of the 
members of the Piatt Company as then existing, and their 
several interests.

*In the argument in the court below, we thought r*qqn 
this account could not be re-opened for examination. L 
It was a statement of a partnership account by the acting 
partner, communicated to all concerned, and acquiesced in by 
them for twelve years; especially after the trustee was dead, 
and his papers were in the hands of an interested party; and 
more especially, that those who claimed collaterally, who had 
no custody of these accounts or power over them, ought not 
to be called upon, under such circumstances, to vouch the 
account or forfeit their right. We thought that, explained or 
unexplained, the account was binding on the parties, so far as 
third persons were concerned. The learned judge held other-
wise, and this error, as we respectfully contend it is, combined 
with important mistakes in point of fact, lies at the founda-
tion of the decision below. (Mr. Ewing here went into an 
elaborate examination of the record for the purpose of show-
ing that the account was correct.)

6. The mortgage.
In the month of August, 1823, Oliver stated an account of 

payments made by himself and Baum for lots 223 and 224, 
and also an exact account, confirmed by original vouchers, of 
all the expenditures in improving the lots. He credits Baum 
with one-half the expenses, borne by himself, for which he 
had from time to time advanced money to Oliver. He charges 
also what he had paid to Benjamin F. Stickney for his ad-
vances and improvements upon his lot, as compromised pend-
ing his suit, and the whole account, amounting to $1,835.47, 
was presented to Baum for liquidation. Baum, being without 
funds of the company, and owing to his own pecuniary embar-
rassments, which then pressed heavily upon him, unable him-
self to advance anything, mortgaged the property of the com-
pany which remained in his hands to Oliver, and by his 
circular of January 31st, 1824, informed the individual mem-
bers of the company of what he had done and the state of 
heir indebtedness, and earnestly solicited them to make some 

provision or put it in his power to provide for the payment, 
r° vr • Property might be made available to cover their 
la i ities, which, he assures them, is the most that can possi- 

, y oe expected. . The other members of the company, who 
ha placed Baum in the front of difficulty and trouble, turned
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a deaf ear to his suggestions and remonstrances: they did not 
even deign to answer his letter. The complainant, who resided 
but forty miles from Cincinnati, and who was in the city 
weekly, did not even call to examine the account, to inquire 
into the state of affairs, or speak a single word of cheering or 
encouragement to his partner and agent, who was left to bear, 
himself, their accumulated burden of misfortune and loss.

It seems to me that there was openness and publicity 
enough upon the part of Baum in this and all his other acts 
to secure even a man of doubtful character from the imputa-
tion of fraud, design, or concealment. And in the case of the 

mortgage he had magnanimously *cast out of the
J account all that applied to himself—his own payments 

to the company for the lots—his expenditures on their im-
provement, and contented himself as well as he could to suffer 
the loss, so that those who had trusted to him, and relied upon 
his good faith, should come by no injury.

Proceedings upon this mortgage were not commenced by 
Oliver until about twelve months after the money fell due. 
In the mean time, he avers in his answer, which, though 
responsive to no special allegation, is clearly so to the general 
scope and tenor of the bill, that he used every effort to collect 
this money of the parties, and especially, that he repeatedly 
applied for that purpose to the complainant. I do not how-
ever conceive this to be a matter of great importance. The 
indisputable fact is shown by the letter of Baum to all the 
partners, in 1824, that they all knew that such mortgage had 
been given to pay the debts of the company, and that, if the 
money were not paid, the property would be proceeded against 
by the mortgagee in due course of law. There is, therefore, 
no ground to complain of secrecy or concealment, and the 
question arises solely upon the legality of the transfer, includ-
ing the execution of the mortgage, the proceedings in chan-
cery under it, the decree, the purchase, and the final assign-
ment of the certificates by Baum to Oliver after the sale. 
These are questions of great importance, and merit a careful 
consideration.

The right of Baum to sell and convey rests on two grounds: 
1st. Because the property was personalty in his hands as 

acting partner. ♦
2d. As trustee 'of the real estate vested in him for the pay-

ment of debts.
1st. It was personalty.
It is objected, that the land in this case cannot be consid-

ered as personalty, on the authority of the case where land 
Connected with a factory was drawn into question. But 
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there the land was not the subject-matter of the trade. Por-
tions of the freehold in a mine have been severed and sold. 
It is true, that in the case before us there was no authority to 
re-in vest. But in principle, why should- this make a differ-
ence? The land here was bought to sell again, and part-
nership debts were contracted. What good reason can be 
given, why it should not vest in the acting partner in the 
same manner as goods ?

2d. But Baum was a trustee.
Having the title in himself, without any expressed restric-

tion, he is presumed to hold it for all the purposes to which 
equity would apply it, and his act was confirmed by acquies-
cence in the sales to Prentiss and Tromley, and in this mort-
gage for twelve years. It is objected that an unreasonable 
amount of property was mortgaged. But the debt was 
$1,835.47, and the first cost of the tracts mortgaged 
*was $1,679.14, and their value had been reduced by the 
act of Congress reducing the price of public lands, to 
$1,049.14; estimated in proportion. It was the duty of Baum 
to audit accounts and to sell and convey property to pay 
debts. A mortgage by him, and a decree of foreclosure 
against him, are equivalent to his deed of bargain and sale. 
We hold that the sale under the mortgage gave to Oliver all 
the title of Baum, and a right to a patent. But if not, if 
there be anything irregular or imperfect in the pursuit of 
our right, it is cured by the assignment of the certificates 
and the patent. How stands the case? Oliver has the legal 
title, and he is called upon to surrender it. He has got it in 
payment of a debt, fairly, from a person having power to 
settle the debt and convey the land. But this trustee, so 
empowered, took two steps instead of one. He first mort-
gaged, then assigned. In law, his mere assignment is good 
enough. Can this difficulty as to mode affect us in equity? 
I here is no reason why this legal title, so acquired, should be 
now disturbed. The complainant had full notice of the mort-
gage, and of the suit thereon. He stood by: suffered the suit 
upon the mortgage to proceed without coming in and making 
umself a party, as he might have done; suffered the sale to 
>e made without objection ; the certificates to be assigned and 
ie patent to issue ; suffered Oliver to enter upon the prop-

erty, expend his time, and talents, and money, Upon it; and 
^e now claim that it is too late for him to go into chancery. 
3 Yes., 170. g J

Ihe complainant should have made his election without 
wai mg for future developments. It is not a statutory bar 
nat interposes, but acquiescence.
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(Mr. Ev'ing here went into calculations to show the value 
of the property then, and until 1832.)

Up to the issuing of the patents in 1830, the value of the 
property did not change. Suppose this bill had been filed in 
1832. No chancellor could have acted on the future use which 
Oliver might make of the property. But that further use, and 
the enhanced value of the property, blends itself everywhere 
with the opinion of the court below, and is made to give a 
character to past transactions.

1st. There is an impression that the tracts purchased under 
the mortgage and the attachment were of great value; but, 
according to the evidence, the whole property, at any time 
from 1822 to 1830, was not worth, in cash, 81,200.

2d. In making Oliver’s exchange with the Michigan Uni-
versity re-act upon and affect his purchase of the other tracts.

3d. It fixes upon Oliver a knowledge of the contingent 
future. The bill to foreclose and the attachment were in 
1825, and it is supposed that Oliver’s design in acquiring 
the other tracts was to repossess 1 and 2; but at that time 1 
*3951 an^ $ belonged to the United States, and there was no

J prospect that any thing but money would *ever pur-
chase them. The university did not select until June 25th, 
1827.

7. Oliver’s agency after the relinquishment.
At Baum’s request he paid with his own money debts of the 

Port Lawrence Company; and the vouchers show great accu-
racy and strict justice. Did this disable him from recovering 
the money so paid ?

8. Agreement to re-purchase.
The evidence shows an intention on the part of Baum to 

re-purchase, but there was no contract or understanding to that 
effect. Nor does any evidence show how he proposed to carry 
out his design, whether with his own money or a fund raised 
by contribution.

9. Suppose Baum had purchased and paid his money, would 
the members of the Port Lawrence Company have been bound 
to contribute ? or would any trust have resulted to them. or 
if Piatt had made the purchase, could Baum have held any 
part of the property? Neither of the parties ought to have 
purchased for the benefit of their old partners. . There would 
have been absent persons, insolvent estates, infants, 
covert, all to unite in the expenses and incur the hazard or 
what counsel would have called a reckless and extra vagan 
expenditure to build up a city. The purchase required capa-
city, consent, contribution, and also situation and ability, o
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join in its management. The negotiation with the United 
States entirely failed.

10. The exchange for 1 and 2, and resulting trust.
It is contended that a trust results to the Port Lawrence 

Company on two grounds:
1st. That the purchase was for Baum and his associates, 

who were the Port Lawrence Company. This is charged in 
the bill and denied in the answer; and the record shows 
that Oliver is sometimes spoken of, in the records of the 
university, as acting for himself, and sometimes for others. 
It was probably an error of Mr. Wing, and corrected by Oliver 
as soon as discovered.

2d. That a trust resulted, because the sale on the attach-
ment passed no title to Oliver, and therefore the quarter- 
sections still belonged to the Piatt Company; and because 
the sale under the mortgage passed no title except that of 
Baum himself, therefore, with that exception, the tracts 3 
and 4 belonged to the Port Lawrence Company; and that 
Oliver having exchanged 3 and 4 and the quarter-sections 
for 1 and 2, a trust results therein to the Port Lawrence 
Company, and to the Piatt Company.

But a member of the Port Lawrence Company has joined 
with a member of the Piatt Company, and filed this bill. 
That the partners in the different companies happen to be 
the same individuals, does not help the case; it is a joinder 
of different claims in the same bill, which becomes multi-
farious. If so, the difficulty lies deeper than mere plead- 
ing; for without such joinder the party cannot *pre- 
sent this multifarious case. No such case has ever been 
sustained. If there had been an agreement between these two 
companies that their land should be so exchanged, and they 
had vested the title in Oliver for the purpose, the bill would 
lie. But there was no such agreement, and no trust assumed 
on the part of Oliver. He purchased the two tracts of land 
at judicial sales, was in possession, claimed title, and made the 
exchange for himself. The books, we believe, show no case 
in which the separate funds of several individuals can be fol-
lowed into a joint investment, so as to raise a trust in the pro- 
perty. (See the authorities referred to by Mr. Stanberry.')

The vast enhancement of the value of the fund with which 
were purchased, by applying to it the labor and skill 

21.liver and Williams; the time, and efforts, and skill of 
Oliver, in bringing about the exchange, should be considered 
as a fund which helped to pay for 1 and 2 as fully as so much 
cash. The property has thus been made to be worth more 
han an hundred fold as much as it was at the time of the
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exchange. And this is all to be restored if the court hold 
both, or either of the parties claiming, to be entitled to it.

11. Estoppel.
Baum conveyed the lands included in the mortgage to Oli 

ver, with covenants of warranty. Assets descended to his 
heirs, who are estopped. Co. Litt., 325.

12. Williams is a bona fide purchaser without notice.
(See this head discussed at the concludion of Mr. Stan-

berry's argument.}

Mr. Justice STORY delivered the opinion of the court.
This is the case of an appeal from the decree of the Circuit 

Court of the district of Ohio, sitting in equity,—rendered in 
favor of the original plaintiff, and it is brought to this court 
by the original defendants, who are now the appellants. The 
record is exceedingly voluminous, and the facts and proceed-
ings complicated and perplexed by a variety of details. A 
general outline of the leading facts is given in the printed 
opinion of the court below, with which we have been favored; 
and those facts cannot be more succinctly stated than they are 
in that summary—we shall therefore avail ourselves of it upon 
the present occasion. It is as follows: “ In the summer of 
1817, the complainant, in connection with John H. Piatt, Wil-
liam M. Worthington, and Gorham A. Worth, formed an asso-
ciation to purchase lands of the United States, at a public 
sale, which was shortly to take place at Wooster, in this state 
—and the complainant was appointed the agent of the com-
pany, to attend the sale for that purpose.

“Another association consisting of Martin Baum, Jesse 
*«07-1 Hunt, Jacob Burnet, William C. Schenck, William

J Barr, William Oliver, *and Andrew Mack, was formed 
for the same object—and William Oliver and William C. 
Schenck were appointed its agents to attend the sale.

“ Before the sale took place, it was discovered that both 
companies were desirous of purchasing the same tracts of land, 
and the agents agreed that they would purchase tracts 1. 2, 3, 
and 4, at, and including the mouth of Swan creek, in the 
United States reserve, at the foot of the rapids of the Miami; 
and also Nos. 86 and 87 on the other side of the river, opposite 
the mouth of Swan creek, for the joint benefit of both com-
panies ; each company to have one-half of the lands purchased, 
and to pay at the same rate. Nos. 86 and 87 were bid off by 
Oliver, and the certificates of purchase issued to him. The 
other tracts were bid off by the complainant, and the certifi- 
ciates of purchase were issued in the names of the association 
represented by him.
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“At the same sale, the complainant, in behalf of his com-
pany, purchased the north-west quarter of section 2, township 
3, the south-west quarter of the same section, the north-west 
quarter of section 3, township 3, and also the south-east and 
south-west quarters of the same section, in said reserve; and 
one-fourth of the purchase money on each tract being paid, 
certificates of purchase were made out in the names of the 
company. And the other agents purchased for their company, 
at the same sale, other tracts of land.

“ On the return of the agents to Cincinnati, their acts were 
ratified by both companies. One company was designated the 
Piatt Company, the other the Baum Company; and the union 
of both, in regard to the lands jointly purchased, was called 
the Port Lawrence Company. The joint, or Port Lawrence 
Company, having made their purchase with a view of laying 
out a town, to be called Port Lawrence, appointed Baum 
a trustee, and authorized him to sell lots, and do other things 
in relation to his agency, for the benefit of the company.

“ On the 14th August, 1817, Baum appointed Oliver his 
attorney, to sell lots in the town to be laid out, receive the 
money, and give certificates of sale, in the nature of title-
bonds, to the purchasers; and he, in association with William 
C. Schenck, was authorized to lay out the town. Baum, and 
and also the proprietors, gave to Oliver a letter of instructions 
in relation to the plan of the town, the sale of the lots, &c. 
By the conditions of sale, one-fourth of the purchase money 
was to be paid down, and the residue in three equal annual 
payments.

“At the sale of lots, the sum of $855.33 was received by 
Schenck, for which he was to become accountable to Baum.

“ At the sale, Oliver purchased lots 223 and 224, an undi-
vided half of which he afterwards conveyed to Baum, and 
they erected a warehouse and other improvements on them.

*“In August, 1818, he sold one-half of his interest r^ono 
w-i -e Lawrence Company to William Steele and L 
William Lytle; and in March, 1819, he sold the residue of his 
interest to Micajah T. Williams, one of the defendants, and 
his partner Embre.

By the reduction of the price of the public lands, and the 
pressure of the times, the Port Lawrence Company were 
f.. i e necessity of relinquishing to the United States 

non an<^ having agreed to pay for the same about 
mp ,000; and of appropriating the money paid on them to the 
payment in full of the residue of the tracts purchased by 

em, and by the. Baum and Piatt Companies respectively, 
n pursuance of this object, the five quarter-sections purchased
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by the Piatt Company were assigned to Baum, the 17th 
September, 1821; and on the same day, tracts numbered 1, 2, 
86, and 87, purchased in the name of the Piatt Company for 
the Port Lawrence Company; and also tracts 3 and 4, pur-
chased by Oliver for the same company, were assigned to 
Baum. It is alleged that these tracts had been previously 
assigned to Baum, of which there is no evidence.

“ On the 27th September, 1821, Baum, through his agent, 
Micajah T. Williams, one of the defendants, relinquished 
to the United States, tracts 1 and 2. On these tracts there 
had been paid the sum of $4817.55: $1372.34 of this sum 
were applied to complete the payments on tracts 3, 4, 86, and 
87, the residue of the tracts purchased at the sale by the Port 
Lawrence Company. From the relinquished tracts, there 
still remaire 1 $3445.21. Of this sum, one-half belonged to 
the Piatt Company: $1248 were applied to complete the pay-
ment on the five quarter-sections, which left a balance of 
$474.60 still due to the Piatt Company; but which was 
applied in payment of lands held by the Baum Company.

“ After the relinquishment of the tracts on which the town 
had been laid out, the purchasers of town lots claimed a return 
of the money paid by them, with interest, and also damages 
for their improvements.

“ On the 10th September, 1822, Baum gave to Oliver a 
certificate, which stated there was due him, by the Port Law-
rence Company, the sum of $213.02, which he refunded, to 
purchasers of lots, by the request of the company, ‘it being 
the amount due on the shares originally owned by John H. 
Piatt, Robert Piatt, G. A. Worth, and William M. Worth-
ington?

“And on the 27th August, 1823, Oliver having made out 
an account against the Port Lawrence Company, for money 
paid by him to purchasers of lots, and services rendered as 
agent, Baum admitted his account, amounting to the sum of 
$1835.47 ; to secure the payment of which, Baum executed to 
him a mortgage on tracts 3, 4, 86, and 87. The payment was 
to be made, with interest, on or before the 1st of January, 
1824. ,
„qq-i “The 7th October, 1825, Oliver caused an attach-

-* ment to be *issued by the clerk of Monroe county, in 
the Michigan Territory, against Baum and the members of the 
Piatt Company, on the certificate of indebtment given by 
Baum. This attachment was levied on four of the five quar-
ter-sections owned by the Piatt Company, and such procee 
ings were had on the attachment, as to obtain an order ot&a e 
of the property attached; three of the quarters were sold, by 
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the auditors appointed, for the sum of $241.60, to Noble, the 
agent of Oliver. Noble, shortly afterwards, conveyed these 
tracts to his principal.

“ A bill to foreclose the mortgage given to Oliver was filed 
by him in the Supreme Court of Michigan, the 13th of 
October, 1825. And a final decree having been obtained, 
the mortgaged premises were sold, by the assistant register of 
the chancerv court, to Oliver, the 1st September, 1828, for 
$618.56.

“ By the act of 20th May, 1826, the Secretary of the Treas-
ury was authorized to select, for the benefit of the University 
of the Michigan Territory, a certain number of acres of the 
public lands within the territory, and he selected tracts 1 and 
2, which had been relinquished.

“ In the summer of 1828, as appears from the report of the 
committee of the trustees of the university, Oliver, as the 
agent of Baum and others, proposed to exchange certain 
lands owned by Baum, in the vicinity of Port Lawrence, or 
any of the public lands subject to entry, for tracts 1 and 2, on 
which the town of Port Lawrence had been laid out.

“ A law of Congress was passed, authorizing the exchange, 
the 13th January, 1830. Previous to this, Baum assigned to 
Oliver the final certificates for the tracts he purchased under 
the attachment, and also under the decree of foreclosure; and 
one of the quarter-sections levied on by the attachment, but 
not sold under it, in payment of the balance of the judgment 
on the attachment, which enabled Oliver to obtain patents 
for the same in his own name. And on his conveying to 
the university tracts numbered 3 and 4, except ten acres 
reserved of number 3, and the north-west quarter of section 
2, township 3, and also the north-west and south-west quarters 
of section 3, township 3, he received an assignment from the 
university of their right to tracts 1 and 2, for which patents 
were issued in the name of Oliver.

the exchange was effected, Baum, and the defendant 
Williams, each purchased an interest of one-third in tracts 
1 an" 86, and 87. After Baum’s death, in 1832, Oliver 
iqw hi® interest from his heirs. And the 1st December, 

2, Oliver conveyed to Williams an undivided half of the 
ten acres reserved in number 3. On the 23d May, 1834, he 
conveyed to him an undivided half of tracts 86 and 87, except 
six yacres which had been sold to Prentiss and Tromley; and 

j u ir November, he conveyed to him ‘one undi-
Vl ® half of lots 1 and 2, on which Port Lawrence was laid 
nn , ogether ‘with a like interest in all sales and improve-
ments thereunto belonging.’
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*“ Oliver, Baum, and Williams, agreed to lay out the town of 
Toledo on the site of Port Lawrence, and to make titles to the 
Port Lawrence purchasers of lots, on their complying with 
their contracts.

“ Some years after this, Oliver purchased from the Michigan 
University the tracts of land he conveyed to it in exchange 
for tracts 1 and 2.

“ Of the Piatt Company, John H. Piatt is deceased, and his 
administrators and heirs are made parties to this suit. Wil-
liam M. Worthington assigned one-half his interest in the 
Port Lawrence Company, and it is claimed and represented 
by John E. Worthington. The interest of Worth has been 
assigned to the defendant Ewing, who also claims the entire 
interest of Baum, Mack, Barr, Burnet, and half the interest 
of the complainant.

“Of the Baum Company, Martin Baum, Jesse Hunt, 
William C. Schenck, and William Barr, are deceased.”

Such is a general outline of the leading facts. There are 
others which may be required to be adverted to in the progress 
of this opinion; but there are many details which must neces-
sarily be passed over in silence, as they would tend to 
embarrass the discussion of the main questions in the cause, 
and obscure rather than illustrate the merits thereof.

The object of the bill is to subject the tracts No. 1 and No. 2, 
now constituting the site of the town of Toledo, formerly known 
as Port Lawrence, to the rights of the Port Lawrence Company, 
composed, as we have seen, of the Piatt Company and the 
Baum Company, and those who claim under them, now in the 
possession of Oliver and Williams, under a title derived from 
the grant of the Michigan University, upon the ground that a 
trust has attached to those tracts in favor of the Piatt and 
Port Lawrence Companies, under the circumstances which 
will be presently stated. These circumstances are, that the 
lands given in exchange to the Michigan University, for tracts 
No. 1 and No. 2, under the negotiation with the university, 
were, at the time, the property of the Piatt and Port Law-
rence Companies, as cestuis que trust thereof; that the facts 
were at the time well known to Baum, and Oliver, and 
Williams, and consequently that the trust by operation or 
law attached thereto in the hands of those parties.1 To this 
conclusion several objections have been taken by the counse 
for the appellants. In the first place, that no such trust 
attached to the lands so given in exchange to the Michigan 
University, at the time of the transfer, and consequently none

1 Cit ed . Doe v. Eslava, 9 How., 417.
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to tracts Nos. 1 and 2, taken in the exchange. In the second 
place, that if it did, as Oliver afterwards re-purchased the 
exchanged lands from the university, and Oliver and Williams 
under him now hold some parts thereof, the trust is 
revived, and has re-attached *to these lands, and thus L 
has displaced any supposed trust upon tracts No. 1 and No. 2, 
at least pro tanto. In the next place, that Oliver and Wil-
liams are purchasers without notice of the trust, or of any 
misapplication of the trust property by the trustee.

Before proceeding to the considerations applicable to the 
first and third points, it may be well to dispose of that which 
grows out of the second point, as it involves a most important 
principle in equity jurisprudence. It is a clearly established 
principle in that jurisprudence, that whenever the trustee has 
been guilty of a breach of the trust, and has transferred the 
property, by sale or otherwise, to any third person, the cestui 
que trust has a full right to follow such property into the hands 
of such third person, unless he stands in the predicament of a 
bona fide purchaser, for a valuable consideration, without 
notice. And if the trustee has invested the trust property, 
or its proceeds, in any other property into which it can be 
distinctly traced, the cestui que trust has his election either to 
follow the same into the new investment, or to hold the trus-
tee personally liable for the breach of the trust. This right 
or option of the cestui que trust is one which positively and 
exclusively belongs to him, and it is not in the power of the 
trustee to deprive him of it by any subsequent re-purchase of 
the trust property, although in the latter case the cestui que 
trust may, if he pleases, avail himself of his own right, and 
take back and hold the trust property upon the original trust; 
but he is not compellable so to do. The reason is, that this 
would enable the trustee to avail himself of his own wrong; 
and if he had made a profitable investment of the trust fund, 
to appropriate the profit to his own benefit, and by a re-pur-
chase of the trust fund to charge the loss or deterioration in 
value, if any such there had been, in the mean time, to the 
account of the cestui que trust—whereas the rule in equity is, 
that all the gain made by the trustee, by a wrongful appropria- 
^on °f the trust fund, shall go to the cestui que trust, and all 
the losses shall be borne by the trustee himself. The option, 
in such case, to take the new or the original fund is, therefore, 
(as has been already suggested,) exclusively given to the 
cestui que trust, and is given to him for the wisest purposes 
and upon the soundest public policy. It is to aid in the main- 
enance of right and in the suppression of meditated wrong.

any cases on this subject will be found collected in the ele« 
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mentary writers. (See 2 Sugden on Vendors, chap. 14, § 3, 
p. 148, &c., 9th edit..; 2 Story Eq. Jurisp., § 1258 to § 1265, 
3d edit.; Com. Dig. Chancery, 4 W. 25, to 4 W. 28;) and the 
rule will be found fully discussed and recognized in Ryall n . 
Ryall, 1 Atk., 59 ; Lane v. Lighton, Amb., 409 ; Lenck v. Lench, 
10 Ves., 511; and Locker v. Somes, 2 Myl. & K., 655; in many 
of its important bearings. Lord Ellenborough, in the case of 
Taylor v. Plumer, 3 Mau. & S., 562, examined and confirmed 
the doctrine in its application to cases at law, and cited and 
*4091 aPProved the decisions in equity; so that it is plain

J upon authority, and the *same would be equally true 
upon principle, that if the tracts Nos. 1 and 2 were purchased 
with the trust fund belonging to the Piatt and Port Lawrence 
Companies, the latter are at full liberty to follow the same into 
the hands of any persons not being bona fide purchasers for a 
valuable consideration without notice, and the circumstance 
that there has since been a re-purchase of the original trust 
property by Oliver, does not in any manner affect, or control, 
or vary, the right or option of the cestuis que trust. The case 
is not like that put at the bar, where a part of the funds of 
the cestuis que trust have been mixed up with other funds ex-
clusively belonging to the trustee in the new purchase or 
investment. In such a case there may be ground to hold 
the trust funds in charge pro tanto therein. Here, the whole 
consideration of the purchase was a fund wholly and exclu-
sively belonging to the cestuis que trust, if they have made out 
any title at all, which we shall hereafter consider.

Let us then proceed to the consideration of the other ques-
tions above stated. And the first is, whether at the time of 
the exchange with the Michigan University, the lands given 
in exchange for tracts Nos. 1 and 2, were, in the hands of the 
party or parties making that exchange, affected with any trust 
such as has been already suggested ? And this leads us to the 
consideration of the antecedent state of facts between the 
parties to this record.

We have seen that the original purchase of tracts Nos. 1, 2, 
3, and 4, and Nos. 86 and 87, was made for the account and 
benefit of the Port Lawrence Company; and the object of the 
purchase was to lay out a town thereon, and to sell the lots to 
purchasers. Baum was appointed a trustee and agent for this 
purpose, and he was to make sale of the lots and conduct the 
other affairs of the agency. With the consent of the company, 
in August, 1817, he employed Oliver as a sub-agent, who 
received instructions from the company in relation, to the 
plan of the town (which he was to lay out in conjunction 
with Win. C. Schenck) and the sale of the lots. This agency 

456



JANUARY TERM, 1845. 402

Oliver et al. v. Piatt.

of Oliver, under Baum, was originally (as it should seem) 
limited to one year, but it was certainly continued, if not for 
all, at least for some purposes, to a much later period. In 
August, 1818, Oliver sold one-half of his interest in the Port 
Lawrence Company to Steele and Lytle, and in March, 1819, 
he sold the residue to the defendant Williams, and his partner 
Embre. And these facts are most important to be borne in 
mind, since they clearly establish that Oliver, as an original 
proprietor, and Williams, as a derivative proprietor, under 
Oliver, in the Port Lawrence Company, had full and complete 
notice of the nature and objects of the original purchase by 
that company, and of the trust and agency of Baum in accom-
plishing those objects. In truth, the laying out of a town on 
those tracts, and the sale of the lots, seems to have been an 
enterprise always cherished by some of the company with un-
common solicitude and sanguine expectations of profit.

*In consequence of the reduction of the price of the 
public lands by Congress, and the pressure of the times, L 
the Port Lawrence Company found themselves compelled, in 
1821, to relinquish a part of their tracts to the government. 
For this purpose they assigned all the four tracts to Baum, in 
September, 1821; and the Piatt Company at the same time 
assigned to Baum their five quarter-sections; and he, through 
the defendant, Williams, thereupon relinquished tracts Nos. 1 

. and 2, to the United States, and the return purchase money 
was applied pro tanto to complete the payments due on the 
other tracts, (Nos. 3 and 4, and Nos. 86 and 87,) and the resi-
due was applied partly to pay the balance due on the five 
quarter-sections, purchased by the Piatt Company, and partly 
to pay a balance due on other lands purchased by the Baum 
Company.

Pausing here, for a moment, it is apparent that the original 
trust created in tracts Nos. 1 and 2, under the agency and 
assignment to Baum, for the benefit of the Port Lawrence 
Company, was, by this relinquishment to the government, 
entirely displaced and extinguished. These tracts afterwards, 
in the summer of 1828, under the act of 20th of May, 1826, 
were selected by the Secretary of the Treasury for the Michi-
gan University, and certainly came into the possession of the 
atter discharged, of the trust. Still, however, it is obvious 
rom the papers in the cause, that in the intermediate time 

ween the relinquishment of these tracts and the grant 
ereof to the university, the original plan of establishing a 

own on the site, remained a favorite project of Baum as agent 
o ne Port. Lawrence Company, and he made strenuous efforts 
y applications to Congress, and to the General Land-office, to
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re-acquire the title thereof, not for himself alone, but, as his 
applications and letters show, on behalf of himself and his 
associates. He constantly held himself out as acting for the 
benefit of the concern; and there is every reason to suppose, 
that some, if not all, of his associates were lulled into secur-
ity, and contemplated, if he should be successful, to resume 
the original plan. This may serve in some measure to explain 
their inactivity, and to show that they continued to place 
unlimited confidence in Baum, that all his proceedings would 
be for their benefit, and not for his own sole advantage. Baum 
petitioned Congress on the subject as early as January, 1822, 
and in his letter to Mr. Brown, (a senator in Congress,) of the 
25th of December, 1822, enclosing a duplicate of his petition, 
he says: “ Enclosed is the petition signed by myself only, 
still others have an interest in it; ” and he names in the letter, 
and its postscript, Williams, Piatt, and others. In another 
letter to the same senator, dated the 6th of February, 1823, 
he says: “ The tracts purchased by myself and associates
in that quarter; those retained and relinquished can be as-
certained in the Land-office.” In another letter addressed 
to the commissioner of the General Land-office, as late as 
*4041 27th of July, 1827, he says: “In consequence of

-I the President’s proclamation, announcing *the sales of 
lands, I attended, at Delaware, on the 9th instant, but was 
much disappointed to find there instructions of the General 
Land-office, to withhold from sale all lands situate north of the 
line which divided the state of Ohio and the Michigan Terri-
tory, for I went there for the express purpose of re-purchas-
ing tracts Nos. 1 and 2, in the Maumee reservation, which I 
formerly owned and which I have relinquished.” He adds: 
“ These lands, though bought in sundry persons’ names, were 
afterwards transferred to me as agent for the purpose of 
managing and conveying them in case of sales.” In the 
same letter he protests against the trustees of the Michigan 
University having a grant of these tracts, as they have no 
claim to the same, and that he has a strong claim upon the 
government. .

To repel the inferences deducible from these facts, it is said, 
that the testimony of Carneal establishes that Piatt attended 
that very sale at Delaware for the purpose of buying these 
tracts, not for the Port Lawrence Company, but for another 
company consisting of Colston, Carneal, and himself; an 
that Baum also attended on his own account, and not for tie 
Port Lawrence Company. Of transactions of this nature, 
after such a lapse of time, it is perhaps not easy to ascer am 
all the facts which then regulated the conduct of the par les, 
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when they depend upon the frail recollections of witnesses. 
It is quite possible that the circumstances might have been 
explained, and nothing have been intended by either party 
really injurious to the interests of the Port Lawrence Com-
pany. But as no sale took place of these tracts upon that 
occasion, the only effect which can be properly attributed to 
the testimony, admitting it in its fullest latitude, is, that it 
weakens our confidence in Piatt’s own conduct, and diminishes 
the force of the inference as to Baum’s then acting as an 
agent for the Port Lawrence Company. But the written 
statements of Baum in the letters above cited are evidence of 
his intentions and acts, of a far higher character, which the 
lapse of time has not obscured or varied, and those letters 
are, as to himself, most conclusive to show, that he did not 
deem himself as acting for his own interest alone, but for that 
of his associates also, in his whole proceedings to re-acquire 
those tracts.

As soon as the Michigan University had obtained a title to 
tracts Nos. 1 and 2, (in the summer of 1828,) Oliver, avowedly 
on behalf of Baum, made an application to the trustees of 
that university for an exchange of those tracts for other tracts 
in the vicinity. These negotiations were begun as early as 
the 12th of August, 1828, and various propositions were made 
and negotiations were had by the trustees and Oliver, as 
agent of Baum, between that time and the 4th of January, 
1831, when the consent of Congress having been obtained for the 
exchange, by an act approved on the 13th of January, 1830, 
the university agreed to make the exchange: and accord-
ingly, by their deed, dated the 7th day of February, 1803, 
did *convey their right and title to tracts Nos. 1 and pjnc 
2 to Oliver in fee-simple,, in consideration of receiving 
a deed from Oliver of certain tracts, containing seven hun-
dred and sixty-seven and a half acres, viz.: the whole of 
tracts Nos. 3 and 4, the south-west quarter of section 2, 
and the west half of section 3; the tracts being part of 
the purchase of the Port Lawrence Company, and the 
quarter and half sections being part of the purchase of the 
Piatt Company, in 1817. We thus trace the trust property 
home to the Michigan University, as obtained by a convey-
ance from and under Baum and Oliver in pursuance of a 
negotiation, avowedly made by Oliver on behalf and as agent 
of Baum, as the sole consideration of the grant of Nos. 1 and 
2 to Oliver by the university.

And this conducts us to the consideration of that which is 
the main hinge on which the present case turns; that is, 
whether the tracts, so conveyed by Oliver to the university, 
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were at the time affected with the trust in favor of the Piatt 
and Port Lawrence Companies, with which they were origin-
ally chargeable in the hands of Baum. This necessarily 
involves a review of the title of Oliver to the tracts (the 
three quarter-sections) belonging to the Piatt Company under 
the attachment proceedings in Michigan, and also of his title 
under the mortgage of tracts Nos. 3 and 4,. and Nos. 86 and 
87, belonging to the Port Lawrence Company, and the fore-
closure thereof,—in connection with the subsequent acts of 
Baum and Oliver in the premises. Unless the title thus 
derived is beyond all legal exception (omni exceptione major) 
as an adverse and unimpeachable title, it is plain, that the 
original trust attached at the time of the exchange to the 
tracts so conveyed, and consequently (as has been already 
suggested) it was, at the option of the cestuis quo trust, trans-
ferable and transferred to tracts Nos. 1 and 2. For it is in 
our judgment beyond all question, that Oliver at the time of 
the exchange had full notice of the trust and title originally 
invested in Baum, and that his acts in making the exchange 
are to be deemed the acts of Baum, and affected by the same 
considerations as if personally transacted by Baum himself, 
and were designed by mutual consent to promote the contem-
plated objects and interests of both.

And, first, let us review the procedings under the attach-
ment. In September, 1822, Baum gave a certificate to Oliver, 
stating that a debt of $213.02 was due to him from the Port 
Lawrence Company for money refunded to purchasers of lots 
at the request of the company, “ it being the amount due on 
the shares originally owned by John H. Piatt, Robert Piatt, 
G. A. Worth, and Wm. M. Worthington.” These persons con-
stituted the Piatt Company; and consequently the claim thus 
asserted was a sub-division of a debt confessedly due from the 
Port Lawrence Company, in which the Piatt Company had a 
moiety of the interest only. Whether Baum had, in virtue 
of his general agency, the right to give such a certificate, thus 
*4.OR1 severing a joint debt, so as to be binding upon the Piatt

J Company, *alone, without their consent, and whether 
this certificate was bona fide given under justifiable circum-
stances, it is unnecessary to consider, although the transaction 
is certainly open to some observation in point of authority as 
well as propriety in the then unliquidated concerns of the 
Port Lawrence Company. Assuming, however, the transaction 
to have been perfectly correct and binding in all respects, let 
us examine the subsequent proceedings consequent thereon. 
Upon this certificate Oliver, in October, 1823, instituted a 
suit by attachment in Monroe county, in the territory oi 
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Michigan, against Baum, Robert Piatt, G. A. Worth, and 
William Worthington, (John H. Piatt being then deceased,) 
alleging them to be joint partners and survivors, and all resid-
ing out of the territory—upon which four of the quarter-
sections of land owned by the Piatt Company in that county 
were attached. At the October term, 1826, of the same 
court, judgment was obtained by default against all the 
defendants, no appearance having been entered for them ; and 
upon the execution issuing thereon, three of the four sections 
(those which were afterwards conveyed to the Michigan Uni-
versity) were sold, and bid off by an agent of Oliver, and 
were afterwards conveyed by him to Oliver. Of this suit 
there is no pretence to say, that any of the defendants, except 
Baum, had any notice, if indeed he had any, although some 
of them resided in the same state where Oliver resided, and 
one of them in a neighboring state, at no great distance, who 
was known to be a man of large property. The other mem-
bers of the Port Lawrence Company were not made parties to 
the suit. It was brought in a distant territory, almost then a 
wilderness, more than two hundred miles from the residence of 
the defendants; and if it had been the design of Oliver to 
procure a judgment against the parties, without any notice to 
them, which should be obligatory upon them, and to give 
Oliver a good title to the lands at a comparatively trivial 
price, better means could scarcely have been devised to accom-
plish the purpose. For the institution and consummation of 
this suit behind the backs and without the knowledge of the 
parties in interest, no better excuse can now be found than 
that Oliver did not choose to institute a suit against them at 
home, as it might give them offence and break up some former 
ties of acquaintance. How far such an excuse is admissible we 
do not stop to inquire. It rather tends to cast a shade upon 
the transaction than to vindicate it. But what was the title 
thus acquired,, supposing all the proceedings to be bona fide ? It 
was a mere naked title in equity to the tracts, the title to 
which still remained in the United States; and the legal title 
could not be consummated, unless the certificates of the pur-
chase and payments for the tracts were first surrendered to 
the United States. Those certificates were then in the hands 

, Baum, as trustee of the Piatt Company; and he had no 
under the circumstances to assign or surrender those cer- 

1 cates to Oliver to enable him to make his title available at 
aw’ without the express consent *of the Piatt Com- riie4n7 

pany. If he had refused, Oliver could not have ob- L 40 
amed them, unless upon a bill in equity to which all the 

proprietors should be made parties, and in which they would 
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have been at full liberty to examine into the validity and 
merits of the original claim of Oliver, on which his attach-
ment was founded, and also into the regularity and bona fides 
of the transactions in and under the suit. Yet Baum, in 
December, 1828, assigned and surrendered up these certificates 
to Oliver, and thus enabled him to consummate his title and 
reduce it to a legal title, by obtaining a patent, without any 
such consent; and in so doing he was guilty of a manifest 
breach of trust, of which Oliver cannot now be permitted to 
pretend ignorance. It is also a fact of no small significance, 
that the surrender of these certificates was contemporaneous 
with the surrender to Oliver of the certificates of tracts Nos. 
3 and 4; and subsequently, in December, 1829, a like surren-
der of Nos. 86 and 87, belonging to the Port Lawrence Com-
pany, under the foreclosure of the mortgage, which we shall 
have occasion to review; and that all this was done pending 
the negotiations with the Michigan University by Oliver on 
behalf of Baum for the exchange.

This view of the matter releases us from no small doubt 
and difficulty in relation to an argument pressed at the bar 
with great earnestness; and that is, whether such an equity 
was attachable and vendible under the attachment law of 
Michigan. There is great difficulty in maintaining the affirm-
ative, for the reasons stated in the opinion of the learned 
judge in the court below; and especially if, as has been sug-
gested, the act is but a transcript of an act of New Jersey, 
and the courts of that state have, as has been asserted at the 
bar, held no such equity attachable.

Then, as to the mortgage and the proceedings under it. 
The mortgage was given upon tracts Nos. 3 and 4, and 
Nos. 86 and 87, by Baum to Oliver, in August, 1823, upon an 
account then adjusted between him and Oliver against the 
Port Lawrence Company (and which does not appear ever to 
have been examined or sanctioned by the company itself) for 
a balance of $1,835.47, then supposed to be due to him for 
money paid and services rendered by him as agent of the com-
pany. In October, 1825, a bill was filed in the Supreme 
Court of Michigan (within which these tracts were situate) 
to foreclose the mortgage; and such proceedings were had 
upon this suit, that, in September, 1828, the tracts were sold, 
and at the sale bought by Oliver for the sum of $618.56, and 
a deed of conveyance thereof was accordingly made to him. 
To this suit Baum alone was made a party; none of the other 
proprietors of the Port Lawrence Company being made parties, 
although Oliver knew perfectly well who they were, and that 
Baum was merely their trustee, and that they were the cestnis 
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que trust, possessing the beneficial interest in the premises. 
Under such circumstances, to allow the foreclosure to stand, 
so as to conclude the rights of the cestuis que trust, 
would be a violation of *all the doctrines of courts of L 
equity upon this subject. The decree must be treated, as to 
them, as wholly inoperative and void.

But there is another view of the matter, which is conclu-
sive. The mortgage was of a mere equity, the legal title 
being still outstanding in the United States; and supposing 
that this equity could have been foreclosed in such a suit, 
(which, considering the defect of the real parties in interest, 
it clearly could not,) still it was a naked equity, which could 
be made available to obtain a legal title from the United 
States, only by an assignment and surrender of the certificates 
of the purchase and payments, then held by Baum for the ben-
efit and use of the Port Lawrence Company. And here, again, 
the same considerations apply, which have been already sug-
gested. Oliver could not obtain an assignment and surrender 
of those certificates, except by a bill in equity against Baum 
to which the other proprietors in the Port Lawrence Com-
pany must have been made parties, as they were necessary 
parties; and thus the whole merit of the mortgage and fore-
closure must have been brought directly before the court for 
adjudication. Yet Baum, without any consultation with or 
assent of those proprietors, assigned and surrendered the 
certificates of those tracts also to Oliver, and thus enabled him 
to obtain a patent therefor from the United States, in subver-
sion of their rights and his duty. This was a gross breach of 
trust, and was done (let it be repeated) in December, 1828 
and 1829, pending the negotiations with the Michigan Univer-
sity, obviously for the purpose of enabling Oliver in his, 
Baum s, name, and on his behalf, to consummate the exchange. 
And, finally, when the negotiation was consummated by 
means of these very certificates, Oliver, with the consent of 

aum, was enabled to obtain a patent therefor, on the 4th of 
March, 1831.

®oon after the patent was so obtained, viz., on the 
h May, 1831, we find that Baum, Oliver, and Williams, 

en ered into a written agreement, by which Oliver purported 
0 s,e^ifee-simple, to Baum and Williams, each one-third 

part of the tracts Nos. 1 and 2, and Nos. 86 and 87, with the 
excep ion of sixty acres out of No. 86; and they were to 
receive a quit-claim deed therefor from him accordingly, for 

e $1’555 f°r each third part. The parties farther 
nf i °U^ a f°w.n uPon the old site, with some change 

e plan, and to bring the lots into the market for sale;
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and they were to contribute to the charges and expenses 
according to their respective interests. After the death of 
Baum, Oliver purchased his share of the tracts from his heirs; 
and by certain deeds of quit-claim, executed in December, 
1832, in May, 1834, and in November, 1834, Oliver conveyed 
one-half of the premises to Williams.

Now, looking at these transactions together, it seems 
almost impossible to escape from the conclusion, that Baum 
and Oliver had a mutual interest in the negotiation with the 
Michigan University; that it was not only carried on in the 
*4001 name of Baum, and apparently for his account, but that 

J Oliver acted as his agent throughout; that the *deed 
from the university was made directly to Oliver, with the 
consent of Baum; that the assignment and surrender of all 
the certificates by Baum to Oliver, was for the express pur-
pose of enabling Oliver to complete the bargain with the 
university; and that the agreement between Baum, Oliver, 
and Williams, which followed almost immediately upon the 
grant of the patent, was made in pursuance of a prior under-
standing between all the parties, and was but a consummation 
of the objects originally contemplated by Baum and Oliver, 
from the period of their first negotiation with the university 
down to the time of the execution of that agreement. And 
all this was done by Baum and Oliver, without the knowledge, 
or consent, or approbation, of the Piatt and Port Lawrence 
Companies, and was never sanctioned by them. Under such 
circumstances, what is the true duty of a court of equity? 
It is, to hold the parties engaged in these transactions, with 
full notice of the title and the trust in Baum, bound by that 
trust, and to enforce that trust against the tracts Nos. 1 and 2, 
so far as they remain in their hands unaffected by the rights of 
purchasers under them, bona fide for a valuable consideration, 
without notice. In our judgment, no reasoning can make the 
proposition more clear than a simple recital of the. facts, and 
the statement of the general doctrine of equity jurisprudence 
that the cestuis que trust have an option to follow their prop-
erty, or its proceeds, into any other property into which it has 
been converted by a breach of the trust, subject only to the 
rights of such purchasers as have been just referred to. In-
deed, the question, as against Baum and Oliver, seems abso-
lutely closed by the state of the evidence; and their intima e 
knowledge of the whole concern requires neither illustration 
nor commentary. . ,

Let us, then, proceed to the consideration of the case as o 
Williams. It is said that he stands in the. predicament o a 
bona fide purchaser for a valuable consideration, wi ou 

464 



JANUARY TERM. 1 845. 409

Oliver et al. v. Piatt.

notice; and if he does, he is certainly entitled to protection. 
Williams, in his answer, asserts himself to be such a pur-
chaser, but it is difficult to maintain that averment in its 
just legal sense, looking to all the circumstances of the case. 
In 1819, he became a purchaser of one-half of the interest of 
Oliver in the Port Lawrence Company, and, as such, he could 
not fail to know that tracts Nos. 1 and 2, 3 and 4, and Nos. 86 
and 87, belonged to that company; and he has never ceased to 
be a member of that company. In 1821, he was employed by 
Baum, the acknowledged trustee and agent of the company, 
to surrender tracts Nos. 1 and 2 to the government of the 
United States; and through him the relinquishment took 
place.' He says that he did not know of the negotiation be-
tween Oliver and the university, for an exchange of the lands, 
until after its consummation, and never heard of the details of 
said negotiations, nor what lands were given in exchange, 
except parts of tracts Nos. 3 and 4. Now, these very tracts 
belonged to the Port Lawrence Company, so that he was [-*41 n 
necessarily *put upon the inquiry by what means Baum L 
had parted with them, and Oliver had become possessed of 
them. Besides, in his negotiation and surrender of tracts Nos. 
1 and 2 to the government, and the apportionment of the 
funds arising from the relinquished lands, first to the remain-
ing lands of the Port Lawrence Company, and then to the 
lands respectively purchased by the Piatt and Baum Compa-
nies, he necessarily became acquainted with the relative inter-
ests of all these companies therein. The origin and title of 
the Michigan University to the tracts Nos. 1 and 2, and the 
exchange thereof with Oliver, were matters of public noto-
riety, and proclaimed in the acts of Congress under which the 
exchange was made. The deed from the university to Oliver 
recited the material facts respecting the lands given in ex-
change, and referred to the records of the antecedent negotia-
tions ; and the patent itself, from the government, of tracts 
Nos. 1 and 2, referred to the deed of Oliver to the university, 
of the lands given in exchange; so that it is most manifest 
that Williams, as a proprietor in the Port Lawrence Company, 
and as agent thereof in the relinquishment above referred to, 
and as a purchaser under Oliver, not only had the most ample 
means of knowing the nature and character and extent of the 
title of Oliver to the lands under consideration, but he was 
positively put upon inquiry in relation to the whole matter. 
,1, under such circumstances, he chose to remain in indolent 
ignorance or indifference to the title, it was a voluntary igno-
rance and indifference, which ought not to be permitted to 
avail him against the rights of the cestuis que trust. If we add
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to this the fact that within two months after the patent was 
obtained by Oliver, he and Baum united in an agreement with 
Oliver, by which each was to take a third part in the tracts 
Nos. 1 and 2, and Nos. 86 and 87, (these tracts never having 
been relinquished by the Port Lawrence Company to the gov-
ernment,) to be laid out as a town, and the lots sold on joint 
account, it would seem almost incredible that he should not 
have made some inquiries on the subject. And the only rea-
sonable conclusion seems to be, that he was in as full posses-
sion of all the facts as were his partners Oliver and Baum. 
Another significant circumstance is, that this very agreement 
contained a stipulation that Oliver should give a quit-claim 
deed only for the tracts; and the subsequent deeds given by 
Oliver to him accordingly were drawn up without any cove-
nants of warranty, except against persons claiming under Oli-
ver, or his heirs and assigns. In legal effect, therefore, they 
did convey no more than Oliver’s right, title, and interest, in 
the property; and under such circumstances, it is difficult to 
conceive how he can claim protection as a bona fide purchaser, 
for a valuable consideration, without notice, against any title 
paramount to that of Oliver, which attached itself as an unex-
tinguished trust to the tracts.

And here, in our judgment, the merits of the case would 
*4111 seem be brought to a close. But certain objections

J have been made to *the right of the plaintiff to main-
tain the bill upon other collateral grounds. In the court below 
an objection was taken, by way of plea, that the original agree-
ment of the Piatt and Baum companies, in regard to the pur-
chases of these tracts at the public sale in 1817, was an illegal 
combination in fraud of the rights of the United States, and 
therefore it makes the whole purchase an utter nullity. This 
objection was fully answered in the opinion of the Circuit 
Court, in which, on this point, we fully concur.. It has been 
abandoned by the learned counsel here; and, indeed, in our 
opinion, properly abandoned, as unmaintainable in point of 
fact as well as law.

Another objection is to the lapse of time. The mere lapse ot 
time constitutes of itself no bar to the enforcement of a sub-
sisting trust; and time begins to run against a trust only from 
the time when it is openly disavowed by the trustee, who 
insists upon an adverse right and interest,, which is fully and 
unequivocally made known to the cestui que trust. Now, 
until 1831, no final overt act was done by Baum in violation 
of his duty as trustee; and the first and great breach oi that 
duty, on his part, was the surrender of the certificates oite 
tracts to Oliver at different periods between 1828 and 18 • 
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At what particular period the subsequent acts of Baum, Oli-
ver, and Williams, became first known to the plaintiff and the 
other proprietors of the Piatt and Port Lawrence companies 
having the same interest, does not distinctly appear; but the 
facts could not have been fully known or understood until 
within a few years before the filing of the bill, and at most 
probably not exceeding eight or ten. That period, upon ad-
mitted principles, is far too short to interpose any positive bar 
to relief in equity. There may have been an unjustifiable 
delay, and gross inattention on the part of some of the pro-
prietors. But as against persons perfectly conusant of the 
trust it can furnish no ground for any denial of the relief 
which the case otherwise requires.

Another objection urged at the argument is, that the bill is 
multifarious in uniting the trust property owned by the Piatt 
Company and the Port Lawrence Company in one bill, as the 
interests of each are separate and distinct in the tracts con-
veyed by Oliver to the Michigan University. We are of 
opinion that the bill is in no just sense multifarious. It is 
true that it embraces the claims of both the companies; but 
their interests are so mixed up in all these transactions, that 
entire justice could scarcely be done, at least not conveniently 
done, without a union of the proprietors of both companies; 
and if they had not been joined, the bill would have been 
open to the opposite objection that all the proper parties 
were not before the court, so as to enable it to make a final 
and conclusive decree touching all their interests, several as 
well as joint. It was well observed by Lord Cottenham in 
Campbell v. Mackay, 1 Myl. & C., 603, and the same doctrine 
was affirmed in this court in Graines and wife v. Relf n 
and Chew, 2 How., 619, 642, that it is impracticable to t 
lay down any rule, as to what constitutes multifariousness, as 
an abstract proposition; that each case must depend upon its 
own circumstances; and much must necessarily be left, where 
the authorities leave it, to the sound discretion of the court.(a) 
But, if the objection were tenable, (as we are of opinion it is 
not,) it would be quite too late to insist upon it. The objec-
tion of multifariousness cannot, as a matter of right, be taken 
by the parties, except by demurrer, or plea or answer; and if 
not so taken, it is deemed to be waived. It cannot be insisted 
uP?n the parties even at the hearing in the court below, 
a though it may at any time be taken by the court sua sponte, 
wherever it is deemed by the court to be necessary or proper

Eq* §§ 530—540, and the authorities there cited. Ai* 
tomey-General v. Cradock, 3 Myl. & C., 85.
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to assist it in the due administration of justice. And at so 
late a period as the hearing, so reluctant is the court to coun-
tenance the objection, that, if it can get on in the cause to 
a final decree without serious embarrassment, it will do so, 
disregarding the fault or error, when it has been acquiesced in 
by the parties up to that time. A fortiori an appellate court 
would scarcely entertain the objection, if it was not forced 
upon it by a moral necessity.1 There is no pretence to say, 
that such is the predicament of the present cause in this court.

Another objection taken at the argument is, that Baum’s 
heirs cannot insist upon any title to the property in question, 
because they are bound by the warranty of their ancestor in 
the conveyance thereof to Oliver. But this objection has no 
foundation whatsoever in law, whether the warranty be lineal 
or collateral; for the heirs here do not claim any title to 
the property by descent, but simply by purchase; and it is 
only to cases of descent that the doctrine of warranty applies. 
For this it is sufficient to cite Litt. sect. 735; Co. Litt. 365; 
Com. t)ig. Gruaranty, I, 2, and Bac. Abridgement, Warranty, 
G, H, I, L. The fact, therefore, that assets descended upon 
Mary P. Ewing, one of the children and heirs of Baum, can 
have no influence upon the right of her husband or herself to 
enter the land in controversy by purchase, however it might 
repel their right to take it by descent.

Another objection suggested at the argument was the diffi-
culty of apportioning the respective interests of the cestuis que 
trust, in the tracts Nos. 1 and 2. But this difficulty has been 
overcome; and it constitutes no matter of difference between 
the Piatt and the Port Lawrence Companies, so far as their 
own interests are concerned, as distinguished from that of 
Oliver and Williams.

As to the report of the master and the exceptions thereto in 
the court below, although those exceptions were not formally 
overruled or allowed; yet it is plain that in the final decree 
*11 QI they were all disposed of, some being allowed and

J others disallowed; and no argument *has been ad 
dressed to us upon the present occasion, which points out any 
specific errors, which require correction beyond those whic 
have been already incidentally hinted at.

We pass over some other objections, which were suggeste 
at the argument, without remark, as this opinion has alreat y 
been protracted to an unusual length. We need only say, 
that we see nothing in those objections which requires us o 
reform the decree of the court below.

1 Quote d . Wo de v, Pulsifer, 54 Vt., 71,
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Upon the whole, the decree of the Circuit Court is affirmed, 
with costs.

Washingt on  Bridge  Company , Appellant , v . Will iam  
Stewar t , James  Stewa rt , and  John  Glenn .

After a case has been decided upon its merits, and remanded to the court 
below, if it is again brought up on a second appeal, it is then too late to 
allege that the court had not jurisdiction to try the first appeal.1

The Supreme Court has no power to review its decisions, whether in a case at 
law or in equity. A final decree in chancery is as conclusive as a judgment 
at law.2

A.n affirmance by a divided court, either upon a writ of error or appeal, is con-
clusive upon the rights of the parties.

This  was an appeal from the Circuit Court of the United 
States, for the District of Columbia, held in and for the county 
of Washington, sitting as a court of equity.

The same case was before the court at January term, 1840, 
and the decree of the court below affirmed by the Supreme 
Court, but in consequence of the court being equally divided, 
no opinion was given, and no report of the case published. It 
now came up on an allegation that it was improperly brought 
up before, as the decree, from which the appeal was taken, 
was said not to be a final decree.

The case was this:
The Washington Bridge Company were the owners of a 

acro®s the Potomac river, under a charter granted in 
In February, 1831, a large part of the bridge was 

roken up and carried away by the ice and flood; and in 
prii, the president and directors called for an instalment of 

en dollars per share from the stockholders, for the purpose of 
repairing it. The defendants in error did not pay, and their 
shares were forfeited on the 21st of June, 1832, under the 
otn section of the charter.

Qr jWth July, 1832, Congress passed an act to 
purchase the bridge, and appropriated $20,000 for that pur-

Whyte v. Gibbes, 20 
ClTED- Bank °f the United States v. Moss, 6 How., 38* 

Yectc v. Sanderson, 18 Id., 42 • WH- 
™ Otto, 255;’ 8 d. 

&c r ' Holmes v. OregonR Co., 9 Fed. Rep., 238; s. c. I Sawy., 392 ; Ogle v. Turpin, 8

Bradw. (Ill.), 455; Adams Co. v. B. <fe 
M. R. R. Co., 55 Iowa, 98. And see In-
surance Co.v. Boon, 5 Otto,143; Renick 
v. Ludington, 10 W. Va., 537, 540.

2 Foll owed . Noonan v. Bradley, 
12 Wall., 129 ; Tyler v. Mag wire, 17 
Id.. 283. Cite d . French v. Hty. 
22 Wall., 246.
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pose, which they directed to be divided amongst the stock-
holders in the manner therein pointed out.
*4.141 In MaX’ 1^33, the defendants in error filed a bill in 

J the Circuit *Court claiming to be stockholders, and, as 
such, to be entitled to a distributive share of the purchase 
money. The bridge company resisted the claim on the ground 
that their shares had been forfeited, and in November, 1838, 
the cause came on for hearing on the bill, answers, exhibits, 
depositions, and general replication, when the court made the 
following decree:

“ This cause having been set for hearing upon the bill, 
answer, general replication, exhibits, and evidence, and com-
ing on to be heard and argued by counsel, it is, on this 
twenty-ninth day of November, in the year eighteen hundred 
and thirty-eight, after full consideration, ordered, decreed, 
and adjudged, that the rights and interests of the complain-
ants, and the other stockholders in said bill of complaint 
mentioned, and who have come in, or may come in, before the 
final determination of this cause, and procure themselves to be 
made parties to these proceedings, have not been, and were 
not, forfeited under and by virtue of the proceedings of 
said bridge company, stated and set forth in the said answer, 
and exhibits, and evidence, but that the same remain in 
full force and virtue, and that the said parties are respectively 
entitled to their proportion of the sum of $20,000, mentioned 
and stated in said bill of complaint as stockholders in said 
company; and that, in order to fix and adjust the said propor-
tions or shares of said parties, there be first deducted the sum 
of $10,561.55, mentioned in said answer, being the sum 
advanced by certain stockholders, as therein mentioned, with 
interest thereon from the time the same was advanced to 
the time of the receipt of the said $20,000, being an average of 
nine months, for which said interest is to be calculated;.also the 
sum of $568.25, being the amount of unclaimed dividends 
expended on the said bridge, with interest thereon from 
the time of said expenditure to the receipt of said $20,000, 
and that subject to such deductions; and, after the same shal 
have been made, the said complainants are respectively 
entitled to, and shall receive, their full share and proportion 
of the interest on the same, which shall have been earned an 
made of the said sums so due to them respectively pen mg 
this suit, under the investment made thereof by complaman s.

“ And it is ordered, that other items claimed to be deduc e 
be rejected, no evidence having been offered to show eir 
character or their amount. _ ,,

“ And it is further ordered, that the case be referred o 
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auditor, to state an account in conformity with the principles 
laid down in this decree.”

From this decree the bridge company prayed an appeal 
to the Supreme Court, where, as has already been stated, 
it was affirmed by a divided court.

In April, 1840, the case was referred by the Circuit Court 
to the auditor, who made the following report in November, 
1841:

“ The undersigned auditor, to whom was referred the r*r 
papers in *this cause on the 29th of April, 1840, has L 
had the same under examination, and, after a full considera-
tion of the same, begs leave to make the following report: 
That the amount of funds in the hands of Frederick May, 
president and treasurer of the Washington Bridge Company, 
including interest on corporation stock received and to be 
received, on the 30th June, 1841, is $22,221.52. That the 
amount refunded the stockholders of fifteen hundred and 
nineteen shares, which they had advanced towards repairing the 
bridge, with interest thereon according to the decree; the 
amount of unclaimed dividends which had been expended for 
said repair, and also directed to be refunded with interest for 
nine months; for debt due from the bridge company, including 
costs of suit; the trustee’s commission, auditor’s bill, &c., and 
the payment to said fifteen hundred and nineteen shareholders 
of ten per cent, upon the cost of their stock, as per statement 
herewith submitted, amount to $18,991.11, leaving a balance 
in the trustee’s hands of $3,222.41.

“ That the holders of the four hundred and seventy-three 
shares, which were deemed by the company to have been for-
feited, (but which the court decided were not forfeited,) 
according to the cost of the same, amount to $20,749.17, ten 
per cent, on the same (being the dividend paid to the first- 
mentioned stockholders) amounts to $2,074.91, as per state-
ment B herewith, leaving a balance, after paying said amount, 
in the hands of the trustee of $1,147.50.

“ In ascertaining the cost of the shares to the present claim-
ants, the auditor has taken pains, as far as possible, to ascer-
tain the same. The principal claimants are John Glenn and 
the Messrs. Stewarts. In the case of Mr. Glenn, he states on 
oath, that the stock belongs to the estate of Robert Barry, 
and is held by him as trustee or administrator. Barry was an 
original subscriber. In the case of the Stewarts, they claim 
as having obtained it from D. Stewart’s estate in the course of 
distribution, not as purchaser. D. Stewart was an original 
subscriber. In all other cases, the scale furnished from the 
president of the company of the current price of the stock at
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the periods of transfer, have been the sole guide by which to 
fix the value. Several of the stockholders on the list are 
known to be dead, and it is not known to the auditor who 
their representatives are; but in making a distribution of this 
fund, their rights ought to be preserved, and their fair divi-
dend paid when demanded.

“ Dr. May, the trustee, claims $1,000 for his commission on 
the money received from the Treasury, $20,000, for the sale of 
the bridge. The charge has been objected to by some of the 
claimants, and the auditor has reduced it to $500; if he has 
erred in this, the court can correct it.

“ The amount of the unclaimed dividends used for repairing 
the bridge, $568.25, and nine months’ interest thereon, $25.57, 
making $593.82, has been in part paid, but a very considerable 
part, in all probability, never will be called for, as many of 
*41 «1 Persons who *were entitled to it are dead, and some

J insolvent; their representatives knowing nothing of the 
small amount so many years due. The complainants, how-
ever, in the present cause, have no claim on the unclaimed 
money due to others.

“ As regards the disposition to be made of the balance 
which will remain in the hands of the trustee, ($1,147.50,) 
after paying the stockholders ten per cent., the auditor begs 
reference to his remarks on the general statement herewith.

“ Submitted by
“Josep h  Forres t , Auditor.”

Whereupon the court made the following decree in the pre-
mises :

“ The report of the auditor in this case having been filed, 
together with the accompanying statements by him made, and 
constituting part of the same, and being fully considered by 
the court, it is, this fourth day of June, eighteen hundred and 
forty-two, ordered and decreed, that the same be, and it is in 
all respects confirmed. And the said cause coming on for 
final hearing upon the bill, answer, replication, exhibits, evi-
dence, report of auditor, &c., and being maturely considered, 

L that the com- 
conformity with 
hat the relief be 

extended to the other stockholders in said company in the pro-
portions and for the sums mentioned in the statement by the 
auditor of the stockholders in said company who have no 
participated in the dividends of said bridge company. An 
it is further ordered and decreed, that the said defendants pay 
over, to said parties respectively, or to their solicitors on
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record, the said sum so due to them respectively, in conformity 
with said report and statement and of this decree, together 
with the costs of this suit to be taxed by the clerk, including 
the costs of the Supreme Court, on or before the first day of 
July, 1842, and file with said clerk, on or before said first day 
of July, 1842, a statement of said payments so made.

“By order of the court.”
From this decree the bridge company appealed to the 

Supreme Court.

Bradley, for the appellants.
Coxe, for the appellees.

Bradley referred to the record to show, that the decree first 
appealed from was an interlocutory, and not a final decree, 
and that the Supreme Court had not jurisdiction in such a 
case. He then proceeded thus:

The appellants are not estopped from denying the jurisdic-
tion of the Supreme Court to which they appealed in that 
cause, as the want of jurisdiction is apparent in the record. 
See Wilson v. Hobday, 4 Mau. & Sei., 120.

*That was debt on a replevin-bond given by the 
defendant to the Mayor of Canterbury, and the breach t 
assigned was, that the defendant did not appear and prosecute 
his replevin in the Mayor’s Court. The defendant demurred 
to the declaration, and, among other things, assigned as cause 
01 demurrer, that it did not appear upon the declaration that 
the mayor had jurisdiction to grant replevins, and to take 
bond, &0.
. '■The court was of opinion that it did sufficiently appear, that 

e mayor prima facie had jurisdiction, and upon that ground 
overruled the demurrer; whereas if they had been of 

opinion that the defendant was estopped to deny the jurisdic-
vCaU8e h? resorted to that court for relief, they 

decided the case upon that ground rather than on
■n i6- v°K’^ul ground, that the mayor had jurisdiction, and 
which they took great pains to support.

bee also Hetland y. The Cassius, 2 Dall., 368. “ The court 
if m°Un ° ^ake notice of a question of jurisdiction whenever 

and however it may be proposed ; for, if we are 
in io™. i 'have not legai cognisance of any cause, or 
ni«i>r>n 8 eSS ,ect, if we are not satisfied that we have cog- - 
ffatinn6? We n°t to proceed to a decision or an investi-
gation upon its merits.” Per Wilson, J.
that onm+t may assign for error the want of jurisdiction in 

o which he had chosen to resort. It is the duty
473 ,
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of the court to see that they have jurisdiction, for the consent 
of parties cannot give it; and if they decide a case of which 
they have no jurisdiction, it is the error of the court. The 
decision is void because coram non judice. Capron v. Van 
Noorden, 2 Cranch, 126.

Crow v. Edwards, Hob., 5. “Consent of parties cannot 
change the law: ” d fortiori cannot give jurisdiction.

“The courts of the United States are all of limited juris-
diction, and their proceedings are erroneous, if the jurisdic-
tion be not shown upon them ; ” but qucere, whether judg-
ments in such cases are absolute nullities, which may be 
totally disregarded? For, it does not follow that the court 
had not jurisdiction, because all the circumstances necessary 
to give jurisdiction do not appear in the proceedings. It is 
error, however, not to state them; and the judgment may, 
therefore, be reversed. But, if it does appear upon the 
proceedings that the court had not jurisdiction, the judgment 
is an absolute nullity, and may be totally disregarded. See 
Kempe's Lessee v. Kennedy, 5 Cranch, 185; The Life Insur-
ance Company v. Adams, 9 Pet., 602, before cited ; Decatur v. 
Paulding, 14 Id., appendix, 609, and Skillern's Ex. v. May's 
Ex., 6 Cranch, 268, in which the Supreme Court decided, that 
as the merits of the cause had been finally decided in that 
court, and its mandate required only the execution of its 
decree, the Circuit Court was bound to carry that decree into 
execution, although the jurisdiction of that court was not 
*41 alleged in the pleadings.

-1 *Letters of administration, granted while there is a 
qualified executor capable of acting, are absolutely void. 
Griffith v. Frazier, 8 Cranch, 26.

In the case of Houston v. Moore, 3 Wheat., 433, the court 
said, that the jurisdiction of the Supreme Court under the 
25th section of the Judiciary Act of 1789 extends only to a 
final judgment or decree; and that a judgment reversing that 
of an inferior court, and awarding a venire de novo, is not a 
final judgment; and in Martin v. Hunter, 1 Wheat., 355, that 
a decree affirming an interlocutory decree is not a final deciee, 
and in Weston v. City of Charleston, 2 Pet., 454, that a final 
judgment is that which determines the particular cause. i 
need not finally decide upon the rights litigated ; and in 
Rutherford v. Fisher, 4 Dall., 22, that a decree, overruling m 
equity a plea of limitations, and ordering the defen an 
to answer, is not a final judgment; and Chase, J., said t a 
“ in England a writ of error may be brought upon an inter o- 

■ cutory decree or order; but here the words of the act a owi 
only in the case of a final judgment.” In Young v. Grun y, 
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6 Cranch, 51, the Supreme Court said, no appeal or writ of 
error will lie to an interlocutory decree dissolving an injunc-
tion—the same in Gibbons $ Ogden, 6 Wheat., 448; and in 
The Palmyra, 10 Id., 502, a decree for restitution, with costs 
and damages, before the court had acted upon the report of 
the commissioner as to the damages, was held not to be a final 
decree.

In Owen v. Hurd, 2 T. R., 643, 644, it appeared that the 
court had no jurisdiction, because the arbitration had not been 
made a rule of court. The parties agreed to waive the objec-
tion and go into the merits, but Lord Kenyon, C. J., said, 
44that could not be done; for the court were bound to take 
notice that they had no jurisdiction; and he remembered an 
instance, many years ago, when, there being no title to the 
affidavits in the cause, the court said they could not take any 
notice of them, even though the counsel on the other side did 
not wish to take the objection.” See Bingham v. Cabot et al., 
3 Dall., 32 n. In Boss v. Triplett, 3 Wheat., 600, the Supreme 
Court said, that its jurisdiction extends only to final judg-
ments and decrees of the Circuit Court of the District of 
Columbia, not to cases where the opinion of the judges of that 
court were divided.

In the case of The Abby, 1 Mason, 363, 364, Mr. Justice 
Story said, “ It cannot be admitted, that any party can first 
affirm the jurisdiction by taking the property on bail, and then 
turn round and deny the same jurisdiction, when the court 
can no longer administer effectual relief to the interests of 
other persons. The party is estopped by his own acts from 
such a proceeding. A plea to the merits is an admission that 
the jurisdiction of the court is well founded, and a decree 
upon those merits cannot afterwards be arrested, unless the 
defect of jurisdiction be apparent on the face of the record.”

*But if the defect of jurisdiction be already apparent p*q 
on the face of the record, and there is no necessity to 
introduce into the record any fact to show the want of juris-
diction, the party is not estopped from availing himself of such 
defect, and the court is as much bound to take notice of it as 
if it had been pleaded.

So in Fisher v. Hamden, 1 Paine, 58, Mr. Justice Livingston 
said, “ Where a court has jurisdiction, it has a right to decide 
every question that occurs in the cause; and, whether its 
, ecision be correct or otherwise, its judgment, until reversed, 
is considered as binding. But if it act without authority, its 
Ju gments are considered as nullities, and form no bar to 
a recovery, which may be sought in opposition to them, even 
prior to a reversal.”
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If, then, the judgment of this court, thus technically affirm-
ing the interlocutory decree of the Circuit Court, is a mere 
nullity, as we think it is, the cause now comes before this 
court for the first time upon its real merits, and the counsel 
for the original defendants, now appellants, respectfully sub-
mit the following argument.

(The argument of Mr. Bradley upon the merits of the case 
is omitted, because the decision of the court turned upon the 
preceding point.)

Coxe, for appellees.
This case originated in a bill in equity filed by the appel-

lees, on behalf of themselves and others in the Circuit Court 
for the county of Washington, in May, 1833.

After a tedious prosecution of the cause, a decree was 
rendered in November term, 1838, by the Circuit Court. The 
chief judge, Cranch, being interested in the case, as one of the 
defendants, did not sit in the cause, and, consequently, the 
decree was made by the concurring opinions of the two other 
judges.

The decree having been made, the defendants, now the 
appellants, prayed an appeal to the Supreme Court, and, in 
January term, 1840, the decree of the Circuit Court was 
affirmed with costs. The mandate from the Supreme Court 
directed to the Circuit Court, commanding that such execu-
tion and proceedings be had in the said case, as, according to 
right and justice, and the law of the United States ought tc 
be had, was filed on the 3d April, 1840.

The case was referred to the auditor to state an account 
in conformity with the principles laid down in the decree. 
The auditor made his report in November term, 1841. To 
this report no exceptions were taken by either party, and 
it was accordingly, in conformity with the practice of the Cir-
cuit Court, confirmed 4th June, 1842.

From this decree the defendants again appeal, and thus.the 
case is for the second time brought up for decision.

It will be observed by the court that the argument sub- 
*4201 ^^ed on behalf of the appellants, presents no objec-

J tion to any proceeding or *action of the Circuit Court 
subsequent to the former decree of this court. It contains no 
objection to the report of the auditor, no allegation, that it 
was not in precise accordance with the mandate of this court 
issued in January, 1840.

The argument now addressed to the court on the part 
of the appellants seeks to establish three positions:

1. That the former decree, having been made-by a divided 
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court, is not to be regarded as an adjudication of the rights of 
the parties.

2. That inasmuch as further proceedings were necessary to 
carry out that decree, the decree of the Circuit Court then 
appealed from was not final, and consequently the Supreme 
Court had no jurisdiction of the case, and all its proceedings 
being coram non judice, are null and void.

3. That the real merits of the case being open now for the 
first time, this court will re-examine those merits, and decree 
in opposition to its former judgment.

These questions have an importance far beyond the inter-
ests involved in this particular case.

1. The question is, not what is to be recognized here 
or elsewhere as the authority of a decision of the Supreme 
Court when the judges were equally divided, in case such 
decision should be cited as an authoritative adjudication 
of principles. It is, however, insisted that this case was 
decided—that it passed into rem judicatam. The law is per-
fectly well settled that when this court is equally divided 
in opinion upon a writ of error, the judgment of the inferior 
court is affirmed. Etting n . Bank of United States, 11 Wheat., 
59. The judgment has the same force and effect in every 
particular as if it had passed by the unanimous opinion of the 
court.

2. The decree of the Circuit Court upon which the decree of 
affirmance passed, not being a final judgment, this court had 
no jurisdiction.

This ground of objection is not entitled to much favor from 
this court. The now appellant was then the appellant. He 
invoked the jurisdiction of this court, and having been unsuc-
cessful in his application, now denies the validity of his own 
acts, disclaims a jurisdiction which he himself sought, and 
denies the authority of the court into which he himself com-
pelled his antagonist to meet him.

But the answer to this objection is twofold:
1. The question is not now open whether or not this court 

had jurisdiction of the former case; nor has this court now 
jurisdiction to examine its own judgment passed four years 
since, and to reverse it for any cause of error. Skillern's 
Ex'ors v. May's Ex'ors, 6 Cranch, 267.

The question certified from the Circuit Court of Kentucky 
to the Superior Court for its decision, was whether the cause 
could be dismissed from the Circuit Court for want of [-*401 
jurisdiction after the *case had been removed by writ l  
of error to the Supreme Court, and that court had acted upon
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it and remanded the cause to the Circuit Court for further 
proceedings. It was held that the objection came too late.

It is manifest that if the Circuit Court had no jurisdiction 
of the case, that the only question over which this court could 
exercise authority was the single one of jurisdiction. When, 
therefore, it was held that it was too late to question the juris-
diction of the Circuit Court, a fortiori it was too late to 
question that of the Supreme Court.

The ground of objection now urged existed when the case 
was formerly before the Supreme Court. It might then have 
been urged. If not noticed by counsel, it was competent for 
the court ex mero motu to take cognisance of it, and to dismiss 
it for that cause. In adjudicating upon the merits of the 
case, this court has, by necessary implication, asserted its 
jurisdiction. It is alleged that the judgment was not final. 
This point was fully argued in McDonough n . Millaudon, at 
the present term. The whole law of the case was settled; 
nothing remained but the ministerial duty of stating the 
account, which is in the nature rather of an execution to 
carry out the decree.

If there be error in this, how can this error now be rectified? 
It will hardly be contended that this can be assimilated to 
some which have been cited, and that the judgment rendered 
in 1840 was coram non judice, and consequently an absolute 
nullity.

In Kempe’s Lessee v. Kennedy, 5 Cranch, 185, this court 
held that such was not the case in regard to the courts of the 
United States. If jurisdiction does not appear on the face of 
their proceedings, their judgments are erroneous and rever-
sible, but they cannot be considered as nullities which may be 
totally disregarded.

In this aspect of the case, the present appeal, although 
nominally and in form an appeal from a decree of the Circuit 
Court rendered in June, 1842, is substantially an appeal from 
a decree of this court rendered in January, 1840.

It is contended upon this point,
1. That there is no mode pointed out by law. in which 

an erroneous judgment of this court can be reviewed and 
reversed either in this or any other court.

2. That upon this appeal nothing is before this court but 
the proceedings of the Circuit Court upon and subsequent to 
the mandate. , :

Both of these points have been conclusively settled by a 
series of adjudications:

Himely n . Hose, 5 Cranch, 316. This cause came up a 
second time bv an appeal, and the chief justice declared that 
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nothing was before the court except what was subsequent to 
the mandate. In 316. in delivering the opinion of the rq™ 
court, he again says, “ A decree *having been formerly L 
rendered in this cause, the court is now to determine whethe? 
the decree has been executed according to its true intent and 
meaning.”

Martin v. Hunter's Lessee, 1 Wheat., 364. This case was 
brought before the Supreme Court on a writ of error upon 
proceedings subsequent to the mandate formerly awarded, and 
the error assigned was in the judgment of the court of 
appeals of Virginia, which had solemnly decided, that the 
Supreme Court did not possess the appellate jurisdiction 
which it had exercised in rendering the former judgment. 
The points of difference which distinguish that case from the 
one at bar are, 1st, that in Martin v. Hunter, the court below 
had adjudged that this court had no jurisdiction, and there-
fore its proceedings were coram non judice; here the Circuit 
Court has without hesitation recognized the authority of this 
court, and as in duty bound executed its mandate. 2d. In 
Martin v Hunter, the objection was made by a state court 
jealous of its rights and powers, and by parties brought 
unwillingly before the federal tribunal; here it is the sugges-
tion of the very party who voluntarily invoked the appellate 
jurisdiction of this court. 3d. In that case the judgment 
of the inferior court embodied and asserted the defect of juris-
diction, and it was that judgment which was to be reviewed; 
in this case it is sought to give to this appeal the force and 
effect of an appeal directly from the decree of the Supreme 
Court itself.

In p. 355, the court says, “ To this argument several answers 
may be given. In the first place, it is not admitted that upon 
this writ of error the former record is before us.” “ In the 
next place, in ordinary cases a second writ of error has never 
been supposed to draw in question the propriety of the first 
judgment, and it is difficult to perceive how such a proceeding 
could be sustained upon principle. A final judgment of this 
court is supposed to be conclusive upon the rights which 
it decides, and no statute has provided any process by which 
this court can revise its own judgments. In several cases 
which have been formerly adjudged in this court, the same 
point was argued by counsel and expressly overruled. It was 
solemnly held that a final judgment of this court was conclu-
sive upon the parties and could not be re-examined.” Browder 
v. McArthur, 1 Wheat., 58.
. On an appeal, after a mandate, counsel applied for a rehear-
ing of the original case. The court refused to allow it, being 
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of opinion that it was too late to grant a rehearing after the 
cause had. been remitted to the court below, &c.; and that 
a subsequent appeal from the Circuit Court for supposed error 
in carrying into effect such mandate, brought up only the pro-
ceedings subsequent to the mandate, and did not authorize an 
inquiry into the merits of the original decree. The Santa 
Maria, 10 Wheat., 442.

Himely and Rose is affirmed, and it is said that the original 
#400-1 proceedings are before the court on the second appeal

J only for the purpose *of enabling it to see and adjudge 
any new points which were not terminated by the original 
decree. Ex parte Sibbald, 12 Pet., 492.

We think proper to state our settled opinion of the course 
which is prescribed by the law for this court to take, after its 
final action upon a case brought within its appellate jurisdic-
tion, as well as that which the court whose final decree or 
judgment has been thus verified ought to take. Appellate 
power is exercised over the proceedings of inferior courts, not 
on those of the appellate court. The Supreme Court have 
no power to review their decisions, whether in a case at law 
or equity. A final decree in chancery is as conclusive as 
a judgment at law. Both are conclusive on the rights of the 
parties thereby adjudicated.

No principle is better settled, or of more universal applica-
tion, than that no court can reverse or annul its own final 
decrees or judgments, for errors of fact or law, after the term 
in which they have been rendered, except for clerical mistakes, 
or to reinstate a cause dismissed by mistake; from which it 
follows, that no change or modification can be made which can 
vary or affect it in any material thing.

When the Supreme Court have executed their power in a 
cause before them, and their final decree or judgment requires 
some farther act to be done, it cannot issue an execution, but 
shall send a special mandate to the court below to award it. 
Whatever was before the court, and is disposed of, is con-
sidered as finally settled. The inferior court is.bound by the 
decree, as the law of the case, and must carry it into execution 
according to the mandate. They cannot vary.it, or examine it 
for any other purpose than execution; or give any other 01 
farther relief; or review it upon any matter decided on appeal, 
for error apparent; or intermeddle with it, farther than to 
settle so much as has been remanded. After a mandate, no 
rehearing will be granted. It is never done in the House 0 
Lords; and on a subsequent appeal nothing is brought up bu 
the proceedings subsequent to the mandate. After 1 
tinct exposition of the law by the Supreme Court, it would be
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a work of supererogation for me to vindicate it from the 
charge of usurping a jurisdiction not vested in it by law, or 
to establish the correctness of a judgment which this high 
tribunal has rendered. Should this be deemed important, I 
proffer myself ready to show that the former decree of the 
Circuit Court was a final decree, within the meaning of the 
judicial act and the practice of this court; and that the decree, 
as well as that affirming it, was right.

No exception having been taken to the report of the auditor, 
and no error being assigned in that or in the final decree, it is 
submitted that the case is within the 17th rule of the court, 
and that the decree of the Circuit Court should be affirmed, 
with ten per cent, damages.

*Mr. Justice WAYNE delivered the opinion of the 
court.

This cause is now before us upon an appeal from a decree 
of the Circuit Court, made by it upon an auditor’s report, in 
conformity with the mandate issued by this court, when the 
cause was before it upon a former occasion.

The appellants did not except to the auditor’s report, in the 
court below. When the cause was tried upon the first appeal, 
the decree of the Circuit Court was affirmed by a divided 
court.

We are now asked by the counsel for the appellants to 
permit him to re-examine the decree of the Circuit Court, 
upon its merits, affirmed as it was by the Supreme Court, 
upon the ground that the affirmance was made when this court 
had not jurisdiction of the case; the first appeal having been 
taken upon what has since been discovered to have been an 
interlocutory and not a final decree.

The Supreme Court certainly has only appellate jurisdiction, 
where the judgment or decree of the inferior court is final. 
But it does not follow, when it renders a decree, upon an 
interlocutory and not a final decree, that it can, or ought, on 
an appeal from a decree in the same cause, which is final, 
examine into its jurisdiction upon the former occasion. The 
cause is not brought here in such a case for any such purpose, 
t was an exception, of which advantage might have been 
aken by motion on the first appeal. The appeal would then 
ave been dismissed for the want of jurisdiction, and the 

cause would have been sent back to the Circuit Court for 
ar her proceedings. But the exception not having been then 

made or the alleged want of jurisdiction, the cause was argued 
PPon merits, and the decree appealed from was affirmed by 

is court. Its having been affirmed by a divided court, can 
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make no difference as to the conclusiveness of the affirmanct 
upon the rights of the parties. It is settled, that when this 
court is equally divided upon a writ of error or appeal, the 
judgment of the court below stands affirmed. Etting n . Bank 
of the United States, 11 Wheat., 59; the case of the Antelope, 
10 Wheat., 66. Having passed upon the merits of the decree, 
this court has now nothing before it but the proceedings sub-
sequent to its mandate. So this court said in Himely and 
Rose, and in the case of the Santa Maria, 5 Cranch, 314; 10 
Wheat., 431. Its decree became a matter of record in the 
highest court in which the cause could be finally tried. To 
permit afterwards, upon an appeal from proceedings upon its 
mandate, a suggestion of the want of jurisdiction in this 
court, upon the first appeal, as- a sufficient cause for re-exam-
ining the judgment then given, w’ould certainly be a novelty 
in the practice of a court of equity. The want of jurisdic-
tion is a matter of abatement, and that is not capable of being 
shown for error to endorse a decree upon a bill of review. 
Shall the appellant be allowed to do more now, than would be 
permitted on a bill of review, if this court had the power to 
*4251 gran^ him such a remedy ? If he was, we should then

-I have a mode for the review of the decrees *of this 
court, which have become matters of record, which could not 
be allowed as an assignment of error for a bill of review, in 
any of those courts of the United States in which that pro-
ceeding is the ordinary and appropriate remedy.

The application has been treated in this way, to show how 
much at variance it is with the established practice of courts 
of equity.

It might, however, have been dismissed, upon the authority 
of a case in this court, directly in point, Skillem's Executors 
v. May’s Executors, 6 Cranch, 267, and upon the footing that 
there is no mode pointed out by law, in which an erroneous 
judgment by this court can be reviewed in this or any other 
court. In Skillem’s case, the question certified by the court 
below to this court, for its decision, was, whether the cause 
could be dismissed from the Circuit Court, for want of juris-
diction, after the cause had been removed to the Supreme 
Court, and this court had acted upon and remanded the cause 
to the Circuit Court, for further proceedings. This court 
said, “It appearing that the merits of the cause had been 
finally decided in this court, and that its mandate required 
only the execution of its decree, it is the opinion of this court 
that the Circuit Court is bound to carry that decree into exe-
cution, although the jurisdiction of that court is not alleged 
in the pleading.” The jurisdiction of this court, in that case, 
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was as defective as it is said to have been in this. When that 
cause was before this court, though the judgment of the court 
below on it would have been reversed, upon motion, for the 
want of jurisdiction on the face of the record, the defect 
having escaped the notice of the court and of counsel, and the 
court having acted upon its merits, it determined that its 
decree should be executed. The reason for its judgment no 
doubt was, that the motion to dismiss the case, in the court 
below, for the want of jurisdiction, after it had been before 
the Supreme Court by writ of error, and had been acted upon, 
would have been equivalent, had it been allowed, to a deci-
sion that the judgment of this court might be reviewed, when 
the law points out no mode in which that can be done, either 
by this or any other court. The want of power in this court 
to review its judgments or decrees, has been so frequently 
determined by it, that it is not now an open question. Such 
is the result of what the court said in Himely and Rose, 5 
Cranch, 314. The court says, in Martin v. Hunter’s Lessee, 
1 Wheat., 304, in reply to the allegation that its judgment had 
been rendered when it had not jurisdiction, “ To this argu-
ment several answers may be given. In the first place, 
it is not admitted that upon this writ of error the former 
record is before us. In the next place, in ordinary cases, 
a second writ of error has never been supposed to draw in 
question the propriety of the first judgment, and it is diffcult 
to perceive how such a proceeding could be sustained on prin-
ciple. A final judgment of this court is supposed to be con-
clusive upon the rights it decides, and no statute has pro-
vided any process by which this court can reverse its r*49^ 
judgments. In several cases formerly adjudged in this L

court, the same point was argued, and expressly overruled. It 
was solemnly held, that a final judgment of this court was 
conclusive upon the parties, and could not be re-examined.” 
In Browder v. McArthur, 7 Wheat., 58, counsel applied for 
a re-hearing; the court refused it, saying a subsequent appeal

UP Pro^edings subsequent to the mandate,
ana aid not authorize an inquiry into the merits of the origi-
nal decree. The same is said with equal positiveness in the 
case of the Santa Maria, 10 Wheat., 442. To these cases we 
w e^rac^ from the opinion of the court, given by the 
™ Mr. Justice Baldwin, in Ex parte Sibbald, 12 Pet., 492.

°a«ef°r the most careful consideration of the 
i A * before we proceed to consider the matter presented 
inn J8® Potions, we think it proper to state our settled opin- 
to fat V011?86 which is prescribed by the law for this court 

e, a er its final action upon a case, brought within its 
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appellate jurisdiction, as well as that which the court, whose 
final decree or judgment has been thus verified, ought to take. 
Appellate power is exercised over the proceedings of inferior 
courts, not on those of the appellate court. The Supreme 
Court has no power to review its decisions, whether in a case 
at law or in equity. A final decree in chancery is as conclu-
sive as a judgment at law. 1 Wheat., 355; 6 Id., 113, 
116. Both are conclusive of the rights of the parties thereby 
adjudicated.”

These cases are decisive of the motion made in this case, 
and as the decree now appealed from carries into execution 
the mandate issued by this court upon the first appeal, we 
direct it to be affirmed.

Rich ard  Nugent , Assi gnee  of  Elizabe th  Norton , in  
Bankruptcy , Plaintiff  in  error , v . George  W. Boyd , 
Isaac  T. Prest on , and  Abner  Phelps , Def enda nts .

The principles established in the case of Ex parte the City Bank of New Or-
leans in the matter of Christy, assignee of Walden, ante, p. 292, renewed 
and confirmed.

But this court does not decide, whether or not the jurisdiction of the District 
Court over all the property of a bankrupt, mortgaged or otherwise, is exclu-
sive, so as to take away from the state courts in such cases.1

This  case came up by appeal from the Circuit Court of the 
United States for East Louisiana, sitting as a court of equity.

The controversy was between the bankrupt’s assignee, on one 
side, and a mortgage creditor and purchasers at the sale under 
*4971 process of the mortgaged premises, on the other.

-I The points to be *decided grew out of the bankrupt 
law, and especially out of the saving in favor of state liens in 
the 2d section, and the jurisdiction granted to the District and 
Circuit Courts of the United States in cases of bankruptcy by 
the 6th and 8th. The validity of certain rules established by 
the District Court of Louisiana, sitting in bankruptcy, was 
questioned, and the mortgage creditor, not having proved 
under the commission, claimed exemption from those rules, 
and asserted the right to pursue his prior lien in the state 
court.

1 Compar e . Houston v. City Bank Kimberling v. Hartly, 1 McCrary, 141. 
Of New Orleans, 6 How., 506; Bay n . See also Claflin v Houseman, o w«, 
Norseworthy, 23 Wall., 128. Cite d . 135. In re Davis, 1 Sawy., 
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The complainant’s bill stated in substance, that Elizabeth 
Norton filed her petition to be declared a bankrupt, on the 
9th May, 1842. On the 1st June, it was decreed accordingly, 
and Richard Nugent appointed assignee.

At the time, and long before the date of the petition, George 
W. Boyd, one of the defendants, was the holder of notes, 
secured by mortgage duly recorded according to the laws of 
Louisiana, for the sum of $9,000, on which judgment had been 
rendered, order of seizure and sale granted, and execution 
issued and been levied, all before the date of the bankrupt’s 
petition. The levy took place on the 16th of February, 
1842. The sale was the only proceeding after the date of 
the decree of bankruptcy; that decree being dated the 1st, 
and the sale taking place on the 4th of June, 1842.

The bill admitted that all the forms and notices, &c., re-
quired by the laws of Louisiana for the sale of mortgaged 
premises under execution, were observed; but set up the 
petition and decree of bankruptcy, made before the sale, and 
alleged, that before the property was sold the assignee gave 
written notice of the decree, and of his appointment as 
assignee under it, to the sheriff, the mortgage creditor, Boyd, 
and to Preston and Phelps, who afterwards became the pur-
chasers of the mortgaged premises at sheriff’s sale, cautioning 
them respectively, and claiming at the same time the right to 
stay the sale, and take the property into his own hands for 
sale and distribution under the rules of the bankrupt court. 
Copies of the proceedings in bankruptcy and of the rules of 
the bankrupt court were made exhibits to the bill. These 
general orders of the District Court of the United States for 
the district of Louisiana, sitting in bankruptcy, and purporting 
to be made in pursuance of the authority delegated to it by the’ 
Bankrupt Act, and especially the 6th section thereof, pro-
vided, in substance, that notice should be served on all credi-
tors of the bankrupt who had any special mortgage, lien, or 
privilege. The assignee was authorized to take a rule on the 
mortgage creditor to show cause why the mortgaged premises 
should not be sold by the assignee; and the court would there-
upon pass an order of sale, which order should ipso facto annul 
he mortgages, liens, &c., existing on the property sold, and 

upon its presentation to the recorder of mortgages, he should 
e required to cancel the inscription of all such mortgages,

&c., on his records; and the liens, privileges, &c., should 
a ach to the proceeds in the hands *of the assignee,

e mortgage creditor was entitled, under certain res- 
f° prescribe the terms of sale, and at such sale 

ig become the purchaser, but was required to pay the
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expenses and commissions on the sale, and the surplus, if any, 
over and above the amount of his mortgage; but these privi-
leges were allowed only on the condition of his filing the 
proof of his debt in the registry of the court.

The complainant alleged, that by the act of Congress the 
rules aforesaid made in pursuance thereof, and the proceed-
ings thereunder in the case of the bankrupt, the sale should 
have been stayed, and the said George W. Boyd having been 
notified and cited to appear and contest the proceedings in 
bankruptcy, all the acts done under color of the state process, 
after the date of the petition, were irregular and void; that 
Preston and Phelps having also been notified and cautioned, 
they derived no title from the sheriff’s sale, such sale being 
invalid.

The bill prayed that the sheriff’s sale might be set aside, 
the title of Preston and Phelps declared null; that George 
W. Boyd be compelled to come into the District Court, sitting 
in bankruptcy, and conform himself in all things to the rules 
of said court in such cases, and for other and general relief.

To this bill there was a demurrer, which, admitting all the 
facts, insisted, in point of law,

1. That the petition, decree, appointment of the assignee, 
&c., did not prevent the mortgage creditor from enforcing his 
lien under the process of the state court.

2. ' That the District Court had no right to pass the rules 
insisted on.

3. That the mortgage creditor was not bound by law to 
submit his claims to the District Court, sitting in bankruptcy, 
but might elect not to prove his debt, and still pursue his lien 
and remedy under the law.

4. That the title obtained at the sheriff’s sale was, accord-
ing to the facts set forth by the complainant, a good title for 
the purchasers against the assignee.

On the hearing of the argument on the bill and demurrer, 
the Circuit Court sustained the demurrer, and ordered the bill 
of the complainant to be dismissed.

From this decree the complainant appealed.

The cause was submitted, upon printed arguments, by Rich-
ard Nugent, for the appellant, and Wilde and Henderson, for 
the appellees.

The argument for the appellant was as follows:—
It having been agreed by all parties to submit this case in 

printed briefs, so as to expedite its decision, and the final pro-
ceedings in the bankrupt court, the appellant respectfully 
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represents, that the facts *set forth by the bill being admit-
ted by the demurrer, and substantially set forth in the state-
ment of the appellees, it is unnecessary here to repeat 
them. The contest is one entirely of law; and as the best 
and most conclusive argument he can present, the appellant 
annexes hereto certain decisions heretofore made on the 
points in controversy in similar cases, by the Supreme Court 
of Louisiana, and the Circuit Court of the United States for 
the Louisiana district. These decisions were all rendered 
after elaborate argument, on due deliberation, and disclose 
so fully the reasons on which they are founded, that it cannot 
be requisite for the appellant to do more than state the prin-
ciples established by them. These courts have considered, 
that, to prevent confusion, and secure uniformity of action 
and decision, it is indispensable that all the claims of all the 
creditors, without distinction, be brought before the bankrupt 
court, and that all the property to which the bankrupt may 
have any claim shall be administered, sold, and distributed, 
under the authority of that court, no matter what liens exist 
upon it. These liens themselves cannot, indeed, be disputed 
or impaired, and against that the rules of the bankrupt court 
have made due provision; but they cannot be enforced under 
state laws and process, for that must inevitably disturb the 
uniform and harmonious administration of the bankrupt act.

Hence it has been held, that, from the moment of filing the 
petition, the bankrupt became incompetent to stand in judg-
ment in the state courts, and that the assignee in bankruptcy 
has the right to cause the state process to be stayed, to take 
the property into his own possession, and to sell it free from 
the mortgage, leaving to the mortgagee the right to claim the 
proceeds in the court of bankruptcy, under such rules as that 
court may prescribe. Such has been the practice of the bank-
rupt court in Louisiana, and the rules annexed as an exhibit 
to the bill were adopted by the District Court of the United 
States, in analogy to, or conforming with them. The power to 
prescribe such rules is given by the 6th section of the Bank-
rupt Act, and they contain nothing repugnant to the proviso 
in the second section, since the state liens are saved.

There is also a distinction to be noted between the legal effect 
of a mortgage in the state of Louisiana, and the common law 
mortgage. Under the latter, the legal title passes to the mort-
gagee. According to that system, therefore, the assignee does 
not acquire the legal title by the assignment, and mortgaged 
property consequently is not subject to administration and 
sa e,. as part of the bankrupt’s effects. The mortgage of 

ouisiana is thus defined: “ Mortgage is a right granted to 
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the creditor over the property of his debtor, for the security 
of his debt, and gives him the power of having the property 
seized and sold in default of payment.” Civil Code of Louis-
iana, art. 3245.
* 4 oat  Hence the legal estate in, and possession of, the mort- 

J gaged premises *in Louisiana, remains in the mortgagor, 
and passes to his assignee. Being seized of the legal estate 
and in possession, it is for him to sell. In other states, the 
legal title passing to the mortgagee does not rest in the assignee 
of the bankrupt mortgagor, and consequently the decisions in 
other states are not applicable here.

The argument for the appellees was the following:
The decisions of the Supreme Court of Louisiana, and the 

Circuit Court of the United States, for the Louisiana district, 
as well as the rules in cases of bankruptcy, adopted by the 
District Court, all of which are relied upon by the complain-
ant, proceed upon the mistaken assumption of an analogy 
between the cessio bonorum or concurso de acreadores of the 
Louisiana law, and the Bankrupt Act of the United States, 
and a supposed obligation or authority to model the one upon 
the other. There is no such analogy and no such authority.

The Louisiana concurso requires all the creditors of the 
bankrupt to come in, grants an immediate cessation , of all 
actions of every description against him, and vests in the 
syndic all his property without distinction, with power to sell, 
cancelling all mortgages and liens, and conveying an absolute 
and clear title to the purchaser. The rights of the several 
creditors are settled contradictorily, and the liens on the 
property sold, which have been cancelled by order of the 
syndic, attach upon the proceeds of the property in his hands. 
Elwes v. Estew an, 1 Marl., 193; Code of 1824, art. 2172, 
Greiner Lou. Dig., tit. Insolvency, 237; and the authorities 
quoted in Fisher v. Vose, 3 Rob. (La.), 475.

In the bankrupt law there is nothing of all this. The mort-
gage creditor is not compellable to prove his debt under the 
bankruptcy. He may rely upon his lien, and assert and prose- 
cute it under the state law and process. There is no authon y 
to stay his proceedings, unless his mortgage is fraudulent or 
void, or alleged to be paid off, none of which is preten e 
pppp^

If he elects to come into the bankrupt court and prove his 
debt, he thereby relinquishes his mortgage or other lien, an 
stands upon the same footing as an ordinary creditor. ei 
is no power given by the Bankrupt Act to the court, or o 
assignee, to discriminate in the distribution of the procee s 
property sold by the assignee, between creditors holding i 
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on it and those holding none. The only authority the 
assignee has, is to redeem the mortgage under the order and 
direction of the court, (sec. 11.) If he does not choose to 
redeem, he has no power to enjoin the proceedings of the 
mortgage creditor. That would be to impair the lien, con-
trary to the proviso of the 2d section.

To prevent or obstruct the recovery of debts, has been held 
impairing the obligation of contracts. To prevent or obstruct 
the assertion of a lien, and take away the existing remedy 
upon it, must impair the lien.

*A11 the decisions of this court upon the former sub- [-*401 
ject are authorities for us. L

The dissenting opinions of Judge Bullard, in the state of 
Louisiana, against the sheriff of the first judicial district, and 
J. D. Roasenda, for a prohibition, and in the case of F. B. 
Conrad, assignee of Thomas Banks, for a mandamus, which 
are before your honors in this case, outweigh, as we humbly 
contend, in soundness and acuteness of argument, the con-
trary decisions of his brethren.—Scevota assentior.

.The wide range of judicial legislation exercised by the Dis-
trict Court, in providing that “the order of sale shall, ipso 
facto, annul the mortgages, liens, &c., existing on the property 
sold,” and the vast addition to, and alteration in, the bankrupt 
law, thus made, cannot receive the sanction of this court. 
What part of the act authorizes the District Court to attach 
liens on the proceeds of property sold, to distribute such pro-
ceeds otherwise than ratably, without discrimination, or to 
force into its forum a mortgage creditor who chooses to rely 
upon his lien, and not to prove his debt ?

Whence does that court derive its power to order a state 
register of mortgages to cancel the inscription of such mort-
gages on his records ? If he refuses, how is such order to be 
enforced? If enforced, what is its effect? The Supreme 
Court of Louisiana, indeed, courteously lends its aid to 
enforce the decrees of the District Court sitting in bank- 

rr’ byt the courts of other states do so ? If not, is
the District Court of the United States armed with authority 
J? its own mandate against a state officer, in regard to 

is official duty under the laws of the state, as to the registra- 
lon and cancellation of mortgages? Can such a pretension 

maintained in all the states ? And how is uniformity in 
e administration of the bankrupt law to be secured, by the 

a op ion of rules going far beyond its text, and most certainly 
incapable of execution in many of the states ?

i i® branch of the subject assumes a tenfold importance 
en he court considers that these rules and orders, and the
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decrees passed under them, constitute a part of the extraordi-
nary bankrupt jurisdiction granted to the District Court alone, 
under the 6th section. Such decrees, this court had decided, 
are without appeal. Nelson v. Garland, 1 How., 265.

While concurrent jurisdiction, therefore, is granted by the 
8th section to the Circuit and District Courts, of all suits at 
law and in equity, which may be brought by an assignee 
against any one claiming an adverse interest, or by such per-
son against the assignee, and the suit so brought may be car-
ried, by appeal, to this tribunal, the hasty and inconsiderate 
orders of the District Court in bankruptcy, though they may 
work irreparable injury, are not subject to any supervision.

On the score of authority, it cannot be expected we should 
*4.301 *more than produce the decisions of circuit or dis- 

trict judges. These questions have not yet been adju-
dicated in this court.

We rely on the following cases, decided by judges of this 
court on their circuits or by district judges, respectable for 
learning and ability:

The decision of Mr. Justice Baldwin in the matter of 
Kerlin, a bankrupt, reported in the United States Gazette, of 
Philadelphia, of 26th October, 1843.

The decision of Mr. Justice Story in the case of Mitchell, 
assignee of Roper, v. Winslow and others, in the Circuit Court 
of Maine, reported in the Law Reporter of Boston, for Decem-
ber, 1843, pp. 347 and 360.

Mr. Justice McLean’s decision in the case of N. C. McLean, 
assignee in bankruptcy, v. The Lafayette Bank, J. 8. Bucking-
ham and others; to be found in the Western Law Journal for 
October, 1843, p. 15.

Mr. Justice McLean’s decision in the case of N. G. McLean, 
assignee, v. James F. Meline. Western Law Journal for 
November, 1843, p. 51.

Mr. Justice Story’s decision in the case of Muggridge, 5 Law 
Rep., 357. In Ex parte Gooke, Id., 444; Ex parte Newhall, Id., 
308. In Button v. Freeman, Id., 452.

Mr. Justice Thompson’s decision in Haughton v. Eustis, Id., 
506.

Judge Prentiss’s (of Vermont) opinion in Ex parte Spear, 
Id., 399; and Ex parte Comstock, Id., 165.

Judge Conkling’s (of New York) opinion in Ex parte Allen, 
Id., 368.

Judge Monroe’s (of Kentucky) opinion in Niles’s Register, 
Sth November, 1842; and those of Irwin, Randall, and Gil-
christ, Ibid.

These cases, it is humbly submitted, establ: sh the doctrine 
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for which, the defendants contend, namely: that the state lien 
in this case was properly and rightfully enforced under the 
state law and process; that the rules of the District Court of 
Louisiana relied upon are void and without force, exceeding 
the jurisdiction of that court, and interpolating new principles 
into the Bankrupt Act; that the title acquired by Preston 
and Phelps, at sheriff’s sale, under execution founded upon 
the mortgage, is good, valid against the assignee; and that the 
demurrer was properly sustained, and the bill rightfully dis-
missed.

“ Proceedings in bankruptcy,” as per section 6, are of exclu-
sive cognisance in the District Courts of the United States.

These proceedings are but acts of administration upon 
property and accounts, closely resembling the administration 
of decedents’ estates in the Courts of Probate. Proceedings 
in bankruptcy by virtue of the provisions of this section, are 
not “ suits at law and equity,” which may be brought by and 
against the assignee, touching *property or rights of 
property claimed to have belonged to the bankrupt, as L 
per section 8. To entertain such suits, the Circuit and Dis-
trict Courts of the United States have “ concurrent juris-
diction.”

And of suits in court pending by and against a party who 
becomes bankrupt, such pending controversies do not abate 
by operation of the law upon the party’s being declared 
bankrupt.

The jurisdiction of the state courts, as to such controver-
sies, is not interfered with by the act of bankruptcy. The 
assignee becomes vested with the precise rights and condition 
of the bankrupt in respect to his property and controversies, 
which were possessed and sustained by the bankrupt on the 
day of his being “ decreed ” a bankrupt. And the bankrupt’s 
suits pending are to be “prosecuted and defended (by the 
assignee) in the same way, and with the same effect, as they 
might have been by such bankrupt.” Section 3.

In ^bis case, the judgment of Boyd against the mortgagor, 
the order of seizure and sale, and the levy of execution, were 
ad before the party filed his petition in bankruptcy.

Now, by the express provision of section 3, the assignee’s 
rights and duties in respect to this state proceeding upon 

ie mortgage, (irrespective of its being a question of mort-
gage,) were neither more nor less than to present himself in 

e court where the case was progressing to final execution, 
an there make any defence Norton, the bankrupt, might have 
’ t Y^oHy subverts the provision of section 3, to
in u ge the assignee in disregarding such pending controver-
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sies, and then permit him to assume the attitude of plaintiff in 
the same case, commencing de novo in the District Court of 
the United States, and there to discard as coram non judice all 
that had been previously adjudged in the state court.

But besides that this was a case pending in a state court 
where the assignee should have made defence, as per section 
3, as a question of mortgage, it has more distinction and 
immunity in the consideration of the Bankrupt Law. And in 
this aspect the District Court of the United States proceeding 
in bankruptcy had no jurisdiction of it, (unless the mortgagor 
had chosen to file his claim,) save and except to administer 
and sell the equity of redemption, or to redeem the mortgage, 
as per section 11.

There is no legitimate pretence this bill in chancery is a 
proceeding in bankruptcy. The District Court has no equity 
jurisdiction in this respect, but in virtue of section 8, and 
which confers it equally on the Circuit Court. And yet the 
bill seeks an administration in bankruptcy of this mort-
gaged property coercively against the mortgagor, within rules 
prescribed under the provisions of section 6. If this be 
so attainable, then the Circuit Court too, which has no origi-
nal jurisdiction in bankruptcy, may nevertheless obtain it by 
*4341bil1 in ,

J *But all the pretensions of this bill are conceived to 
be unparalleled in the conflicting and imperious results it 
proposes.

Section 2, of the Bankrupt Act, is regarded as express 
authority to the assignee and the court in bankruptcy to 
impair, annul, and destroy this mortgage. And by the rule oi 
court seizing upon the mortgage for administration in bank-
ruptcy, to maintain a semblance of respect for the mandates 
of section 2. the provisions of section 5 are deliberately viola-
ted, which forbids any “ priority or preference ” to be awarded 
among private creditors. It assumes the right to treat as a 
nullity an ordinary state adjudication of a mortgage interest, 
fully rendered previous to any jurisdiction having attached to 
the bankrupt court. In truth, the state adjudication is ad-
judged of as an ex post facto usurpation. The jurisdiction 
was well enough in the state court inceptively, and throughout 
its progress to the rendition of judgment. But while the exe-
cution of the state court was being consummated, the debtor 
filed his petition. And this, the bill assumes,, ipso, facto, 
reversed the judgment of the state court or avoided it as a 
nullity. .

In view of a fair interpretation of the Bankrupt Act, an 
of the disastrous considerations presented by the bill m this 
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case, we assure ourselves with the belief, that results so un-
just, so inharmoniously absurd, will not be sustained in the 
reversal of this decree.

The lien of a judgment and execution attaches as to real 
estate upon the rendition of the judgment, as to personal 
property upon the seizure or levy of the execution. Code of 
Practice, art. 722, 723; Civil Code, art. 3289, 3290, 3291, 3292; 
Duffy v. Townsend, 9 Mart. (La.), 585; Bradbury and Foster 
v. Morgan, 2 La., 479.

Here the levy or seizure was before the date of the petition 
in bankruptcy, and the lien of the judgment had attached 
even if the property levied on had been personal, much more 
when it was real.

The order of seizure under a mortgage is by the law of 
Louisiana a judgment from which appeal lies to the Supreme 
Court, and on which, upon a proper case shown, injunction 
may issue. G-urlie v. Coquet, 3 Mart. (La.), N. S., 498; Mc-
Donough n . Zacharie, 3 La., 316; Code of Practice, tit. Injunc-
tion, art. 296, 309; Weils v. Hunter, 6 Mart. (La.), N. S., 311; 
Crane v. Phillips, 7 Id., 276; 8 Id., 683; 3 Id., 480; 4 Id., 499.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

It appears in this case, that, in January, 1844, a bill was filed 
in the Circuit Court of the United States for the eastern dis-
trict of Louisiana, sitting in chancery, by Richard Nugent, 
assignee of the estate of Elizabeth Norton in bankruptcy, 
stating, that the said Elizabeth Norton, on the 9th day of 

1842, filed her petition in the District Court of the 
United States to be declared a bankrupt, and that she was 
^CC*r^n^^ decreed to be such about the 1st of June, 
in the same year; that she returned in her schedule L 
wo lots of ground in the city of La Fayette, particularly 
escribed in the bill; and that George William Boyd was, 

among others, returned as a creditor for the sum of 89000, 
an that notice was served on him of the proceedings in 

an ruptcy. The bill further states, that prior to and at the 
ime or the petition in bankruptcy the two lots above men- 

u were ^ected by a special mortgage to the said Boyd,
WjS by the laws of Louisiana, for the sum of 
and upwards; that prior to the bankruptcy of Elizabeth 

^orton, that is to say, about the 11th of November, 1841, 
c+oT commenced suit upon his said mortgage in the proper

• cour^ Louisiana, and obtained judgment, with the 
L J1, e£>,es °± a mortgage, and issued execution thereon, which 
was levied upon the said property about the 16th of February, 
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1842; and on or about the 4th of June following the property 
was regularly sold by the sheriff under the execution to Isaac 
T. Preston and Abner Phelps, who took possession of the said 
two lots and continue to hold them, claiming as owners. The 
bill further states, that the complainant, having received notice 
of the levy and intended sale under the execution, duly notified 
the said Boyd, Preston, Phelps and the sheriff in writing, before 
the sale, of his appointment as assignee as aforesaid, and cau-
tioned them not to proceed with the sale; but that the parties, 
continuing and intending to defeat the just rights of the com-
plainant, proceeded to sell, and placed the purchasers above 
mentioned in possession of the property in question. The 
complainant refers to and exhibits with his bill certain rules 
adopted by the District Court of the United States for the 
disposition of real estate surrendered by bankrupts, and encum-
bered by mortgages; and charges, that by virtue of the Bank-
rupt Act all the proceedings in the state court ought to have 
been stayed, from the moment the petition of the bankrupt 
was filed; and that the subsequent proceedings were irregular, 
and conferred no title on the purchasers; and that the com-
plainant was entitled to take the property from the hands 
of the sheriff, and to administer and sell the same under the 
direction of the District Court by virtue of the act of Con-
gress and the rules of court above mentioned. The bill then 
prays process against Boyd, Preston, and Phelps, and that the 
proceedings under the execution subsequent to the petition in 
bankruptcy should be declared irregular; that the title of 
Preston and Phelps from the sheriff should be decreed to be 
null and invalid, and the said Preston and Phelps be ordered 
to restore the said lots to the possession of the complainant, 
to be administered and sold by him in conformity with the 
orders of the District Court of the United States, and in pur-
suance of the rules before referred to; and that Boyd should 
be directed to come into the District Court, and conform him-
self to the orders of the court and the rules aforesaid.

The defendants appeared, and demurred to the bill;
J and upon *final hearing on the demurrer, the following 

decree was passed by the Circuit Court:—
“ This is a bill in equity, presented by an assignee, in bank-

ruptcy, to set aside a certain sale, made under a writ of seiz-
ure and sale from the District Court of Louisiana, upon the 
ground that the District Court of the United States was, by 
the bankrupt law passed by Congress on the 19th of Augus , 
1841, vested with exclusive jurisdiction over all matters apper-
taining to the settlement of the affairs of the. bankrupt; an 
that, consequently, the sale made by the District Court o 
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Louisiana has transferred no legal title to the property. The 
bill further claims the property sold as a part of the property 
of the bankrupt to be sold or otherwise disposed of under the 
orders of the District Court of the United States. It appears 
that the property in question consists of real estate, and that 
the same was sold to satisfy a special mortgage held by the 
creditor who obtained the order of seizure and sale from the 
state tribunal.

“I have, after an attentive consideration of the various alle-
gations in the bill, ordered the same to be dismissed, and shall 
now proceed to state very briefly the grounds upon which I 
acted. In the first place, I do not consider that there is any 
equity in the bill; the property was specially mortgaged to 
satisfy the claim of the creditor who demanded the sale; and 
it does not appear that in the assertion of his right he has in 
any manner interfered with the rights of the other creditors 
of the bankrupt. It does not appear that any doubt existed 
as to the validity of the mortgage, or that the creditor has 
obtained any right or any advantage over the other creditors 
which the District Court, sitting in bankruptcy, would not 
have been bound to award him under the express provisions 
of the bankrupt law. It is quite clear that the liens and 
mortgages which are valid under the state law must be pro-
tected by the District Court of the United States, sitting in 
bankruptcy, and it will not be pretended that the creditor at 
whose instance the property in question was sold would not 
have been entitled, under any and all circumstances, to the 
proceeds of that property to satisfy the amount alleged to be 
due him. What benefit would then accrue to the general 
creditors of the bankrupt by the interference of this court in 
a matter which seems to have been fairly and finally adjudi-
cated ? While I am well satisfied that no good would arise 
from such an interference, I am equally well satisfied that 
great injustice would be done both to the mortgage creditor 
and to the estate of the bankrupt, by subjecting both unnec-
essarily to additional costs and expenses.

‘ I agree fully in the opinion, that upon the ground of ex-
pediency the jurisdiction of the District Court of the United 
tates over all the property of the bankrupt, mortgaged or 

o herwise, should be exclusive ; but I do not understand the 
bankrupt law to render it so. Where a creditor, by virtue of 
a special mortgage, elects to foreclose that mortgage before a 
state tribunal, the federal court is not called *upon to 
interpose, except in cases where from the nature of the L 
case wrong or injustice may be done to other creditors in 
interest, or where the mortgage itself may be contested.
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“ I wish it, however, to be distinctly understood, that I am 
fully of opinion that the District Court of the United States 
is vested with jurisdiction over mortgaged property belonging 
to the bankrupt, and that when a proper case is shown, it has 
power to foreclose a mortgage, and to do all other acts neces-
sary to bring about a final distribution and settlement of the 
bankrupt estate. I am also of the opinion, that in a case 
where a creditor calls in question the validity of a mortgage 
held by another creditor, it is the duty of the said court to 
exercise jurisdiction over the questions involved, and, if 
necessary, to declare the mortgage null and void.

“ In the case before me no such question is involved, and I 
see no reasons why the equity powers of this court should be 
exercised to do that which cannot change the rights of the 
parties interested, but which would have the effect of doing a 
positive injustice to the mortgage creditor, by subjecting his 
property to useless costs and expenses.

“It is, therefore, ordered that the complainant’s bill be 
dismissed.”

We have inserted the whole of this decree, because we think 
the court were not only right in dismissing the bill, but, with 
a single exception, we concur also in the principles and rea-
soning on which the learned judge founded his decision. The 
exception to which we allude is that part of the decree in 
which he expresses his opinion, that upon the ground of expe-
diency the jurisdiction of the District Court of the United 
States over all the property of the bankrupt, mortgaged or 
otherwise, should be exclusive, so as to take away from the 
state courts any jurisdiction in such cases. Upon that sub-
ject it is not our province to decide, and we have no desire to 
express an opinion upon it. But in every other respect the 
decree conforms to the opinion delivered by this court, at the 
present term, upon the motion for a prohibition in the case 
Ex parte The City Bank of New Orleans, in the matter of Wil-
liam Christy, assignee of Daniel T. Walden, a bankrupt, v. The 
City Bank of New Orleans. In that case the opinion of this 
court in relation to the jurisdiction of the District Court in 
matters of bankruptcy has been fully expressed, and need not 
be repeated here; and according to the principles therein 
stated, the decree of the Circuit Court in this case must be 
affirmed.

Mr. Justice CATRON.
I think the adjudication in this case is in conflict with that 

made in the Circuit Court at New Orleans in Christy against 
the City Bank; and in support of which, a majority of my 

496



JANUARY TERM, 1845. 437

Norton’s Assignee v. Boyd et al.

brethren saw proper to express their views at a previous day 
during this term, in the unsuccessful application of the bank 
for a prohibition; but that the *cases are alike—and 
one cannot be maintained, and the other overthrown.

In that case the petition of the assignee set forth the entire 
legal grounds, why the District Court should annul the judg-
ments in the state court, and pronounce the sale void.

1. That the property sold was given in by Walden, the 
bankrupt, as part of his effects.

2. That the bank had notice thereof, before the sale by the 
sheriff.

3. That the sale was void, being contrary to the Bankrupt 
Law, which operated to stay all further proceeding so soon as 
Walden’s petition was filed, and was a bar to any further 
prosecution of the suit until an assignee should be appointed. 
That the sale with notice was a fraud upon the act of Con-
gress, and the other creditors of Walden, by reason of the 
law, because the bank was endeavoring to obtain an illegal 
preference.

4. That at the sale the property was struck off in blocks, 
although consisting of different buildings, at two-thirds of its 
value: “ All of which actings and doings are prohibited by 
Law, and render said sale null and void.”

5. That the sale was in other respects irregular, the legal 
formalities not having been observed.

6. That the mortgage was void for usury, because in effect-
ing the loan the bank gave Walden bonds on the Second 
Municipality instead of money, and they were then at a dis-
count at from twenty to twenty-five per cent.

1 o these allegations the bank answered:—
1. By plea that the District Court was not by law em-

powered to decide on the matters charged.
2. That all the matters and things set forth had already 

been decided by a court of competent jurisdiction—referring 
to the adjudications by name.

3. The defendant answers, and avers, that the mortgage 
was legal and valid, and given upon a full and adequate con-
sideration. ‘

• That the order of sale was duly granted, and the writ 
ereon properly issued: and that the property described in 

al]6 IT 1 i°n Was lawfully seized, and after a compliance with 
d f IT le^al f°rmalities, was sold, and adjudicated to the 
«nT+kliV that the price was fully paid bv giving a credit— 

? An k ProPerV is h®ld under an indefeasible title.
□ i i allegations in the petition not admitted, are 
denied, and a trial demanded of them.
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This answer was excepted to as containing no legal grounds 
of defence; the question was adjourned, under the 6th sec-
tion of the Bankrupt Law, to the Circuit Court to be there 
heard and determined. It stood in that court as on bill and 
answer: the answer was taken of course as true in all its 
*4301 Par^s—the only question being whether *any legal 

J ground of defence was furnished by the plea, sup-
ported by an answer, denying the alleged unfairness of the 
sale—presenting the same question in substance as did the 
case of Harpending v. The Dutch Church, in 16 Pet. By 
setting the case down on plea and answers, the proceedings in 
the supreme and inferior state courts were admitted of neces-
sity to have been properly and fairly conducted; and the sale 
legally and fairly made. This was the undoubted aspect of 
the case as presented to and decided by the Circuit Court. 
Its decree, in the form of instructions to the bankrupt court, 
is, first—That the latter had full and ample powers to try all 
the questions presented in the assignee’s petition: 2dly. That 
the sale made under the seizure by order of the state court 
was void; and that the bankrupt court should declare it so: 
3d. That the bankrupt court had full power to re-try the 
validity of the mortgage and ascertain whether it was void 
for usury or otherwise: and this on the ground exclusively 
that the proceedings in the state courts were annulled by force 
of the bankrupt law, and the fact of Walden applying for its 
benefit.

Taking the petition and answer together, and a case existed 
in all its features like the present, on the title by execution; 
each being a fair and regular proceeding in the state court. 
One is suppressed—and the other maintained. And on what 
ground does the district judge assume to act contrary to the 
former adjudication ? Because it was equitable and for the 
best interests of the estate to be distributed, in his judgment. 
The obvious meaning of which is, that he had power to over-
throw the title or not, at his discretion; and that such discre-
tion was the law of the case and the tenure of the title, 
according to the true intention of the Bankrupt Act. . On 
this assumption are the two cases attempted to be reconciled; 
and on no other can they avoid direct conflict, even in appear-
ance. In reality, the one title is as good as the other. The 
tendency of such a doctrine is too threatening to titles to be 
silently acquiesced in. Did Congress intend that the force 
and effect of judgments and executions in a state court, 
should depend on the sole discretion of a judge sitting in 
bankruptcy? Was it intended to discard the axiom,, that 
unrestrained discretion in those that govern, is inconsistent 
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with the rights of those that are governed, be they of property 
or person ? It is very difficult to suppose so ; and as difficult 
to accommodate the construction of the act to such a supposi-
tion. It is declared, “ that it shall not be construed to annul, 
destroy, or impair, any liens or mortgages, on property real or 
personal, which may be valid by the laws of the states respec-
tively.”

Here two liens are combined; one by mortgage, the other 
by execution levied. In Christy v. The City Bank, as already 
stated, that by mortgage was recognized as a right protected 
by the act, but to be administered in the bankrupt court only; 
that by execution was *pronounced void. This decis- [-*440 
ion the court below was asked to follow out, in the 
case before us, and refused.

By the execution levied, the lien “ was valid by the laws of 
the state ”—in the words of the saving clause; the remedy by 
seizures created the right; to annul, or to stay the execution, 
impaired a right, excepted out of the act. Since the opinions 
were delivered in the ex parte application of the City Bank, 
we have in effect so held at the present term, in Waller n . 
Best}

In making exceptions in favor of liens created by judgment 
and execution, Congress was governed by practical considera-
tions. The states usually were large, the bankrupt courts in 
many of them far off from the creditors, the debts owing by 
the bankrupt small in amount to a great extent; for these 
recoveries would be had in the inferior courts and before mag-
istrates ; the property would be seized by execution, and he 
the debtor be driven into bankruptcy; this step might be 
taken secretly. The officer having possession of the property 
had to dispose of it according to the commands of the writ, 
and make return to the state tribunal; a return that the 
debtor had applied for the benefit of the bankrupt law would 
not be a legal return, as I have held, and always supposed; 
and that a decree declaring the party a bankrupt, would not 
alter the case; as in either, the lien would be not only im-
paired, but destroyed where the levy alone gave it, as is the 
case in many instances. To drive the small creditor into the 
bankrupt court to establish his demand and effectuate his lien, 
would often have been worth more in trouble and expense 
than the debt, and in the mean time the property, being aban-
doned by the officer, and not taken possession of by the 
assignee, would in many instances perish. These facts were 
too palpable for Congress to overlook. To protect such liens,

1Ante., p. 111.
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I take it the exception was a compromise between the oppo-
nents and friends of the bill; the one side supporting rights 
secured by the state laws, and the other seeking to adopt a 
different rule under the Constitution of the United States, in 
regard to the relation of debtor and creditor.

In many cases the bankrupt might owe debts in other states 
than that where he would be declared bankrupt; then other 
difficulties would arise on executions being levied in the 
foreign jurisdiction, to which the powers of the bankrupt 
court could not extend. In all the cases enumerated the 
assignee had given to him the same powers the bankrupt pre-
viously had, to sue and defend, and no material difficulty 
could arise (or has arisen) in adjusting the claims in the state 
courts, to which the assignee was bound to apply.

That a mortgage can be foreclosed in the bankrupt court, 
and the lien given by it be preserved there, I have never 
doubted, if the jurisdiction of a state court had not attached, 
and was not ousted by the proceedings in bankruptcy.

For the foregoing reasons, I think the court of Louisiana 
*4411 was *mistaken when it assumed to have power to sup-

-I press the sale made by the sheriff, or to let it stand, at 
its discretion.

The decree is deemed entirely proper; nor would the 
reasons for it have been noticed had not my brethren adopted 
them to the extent above; and with which adoption I cannot 
concur.

Charle s H. Carroll , Complai nant , v . Orrin  Safford , 
Treasu rer  of  the  County  of  Genes ee , in  the  State  
of  Michi gan , Defendant .

When the purchaser of land from the United States has paid for it, and re-
ceived a final certificate, it is taxable property, according to the statutes o 
Michigan, although a patent has not yet been issued.1

Appl ied . County of Cass v. Mor- Shearer, 30 Cal., 648; Peoples.
rison, 28 Minn., 260. Followed , bie, 31 Cal., 146; People
Levi v. Thompson, 4 How., 19. 210; People v. Crockett, 33 Cal., , 
Cit e d . Doe v. Eslava, 9 How., 447; Astrom v. Hammond, 3 McLean, iv , 
Cady v. Eighmey, 54 Iowa, 618; Pac. Carr oil v. Perry, 4 Id., 25. unin 
Coast Mining &c. Co. v. Spargo, 8 acquired from the government aner 
Sawy., 647. the termination of the time within

Upon entry and payment and re- which assessments of taxes are ma e, 
ceiving a certificate thereof, the pur- it is not liable to taxation un 
chaser becomes the equitable owner following year. Des Moines, •• 
of the land purchased of the govern- v. Polk County, 10 Iowa, 1; 1 
ment, and such land is taxable by the v. Butler, 12 Id., 531. wn 
state. Union M. A M. Co. v. Dang- United States government toox po^ 
bey, 2 Sawy., 450, 455; Peop'e v. session of land in 1861, and continue«
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Taxation upon lands so held is not a violation of the ordinance of 1787, as an 
“interference with the primary disposition of the soil by Congress,” nor is 
it “ a tax on the lands of the United States.” The state of Michigan could 
rightfully impose the tax.

It was competent for the state to assess and tax such lands at their full value, 
as the absolute property of the holder of the final certificate, and in default 
of payment, to sell them as if he owned them in fee.’2

In case of controversy, a court of equity is the proper tribunal to prevent an 
injurious act by a public officer, for which the law might give no adequate 
redress, or to avoid a multiplicity of suits, or to prevent a cloud from being 
cast over the title.8

This  case came up on a certificate of division from the 
Circuit Court of the United States for the district of Michi-
gan, sitting as a court of equity.

The complainant resided in the state of New York, and in 
183G purchased from the United States three thousand five 
hundred and forty-nine and seventy-one one-hundredths acres 
of land in Genesee county, in Michigan. The lands were 
paid for in the way usually pursued by purchasers of the 
public domain, subject to private entry and sale. According 
to the laws of Congress, and the practice of the land officers, 
an individual wishing to purchase a tract of land makes appli-
cation, in writing, to the register, specifying, in the applica-
tion, the particular tract sought to be bought. The register 
examines and ascertains whether it is subject to entry. If it 
be, he gives to the applicant a memorandum, addressed to the 
receiver, stating the application, and that the land is subject 
to entry. This is taken to the receiver, and the money there 
paid. The receiver executes receipts in duplicate, specifying 
the particular tract sold, and the price paid for it. One of 
these is delivered to the purchaser, the other to the register; 
and this last is transmitted to the office at Washington as a

t° bold and occupy it until 1865, it Pierce v. Webb, 3 Bro. Ch., 16 n.; Hay- 
was held liable to taxation during the ward v. Drinsdale, 17 Yes., Ill; Petit 
time it was so held and occupied by v. Shepherd, 5 Paige (N. Y.), 493; 
the government. Speed v. St. Louis Fish v. French, 15 Gray (Mass.), 520; 
^u^ty^ Court, 42 Mo., 382. Where Sherman v. Fitch, 98 Mass., 59; but 
tne tee m the United States is assessed it will not usually entertain jurisdic- 
tor state taxes, the assessment is tion except when the complainant is 
utterly void. Wright v. Cradlebaugh, in possession. Sullivan v. Finnegan,

2?v., 341. io 1 Mass., 447; Clouston v. Shearer,
appl ie d . McWilliams v. With- 99 Mass., 209; Bunce v. Gallagher, 5

" 8awy., 206. Foll owe d . Blatchf., 48; Woods v. Monroe, 17 
v‘ 4 Wall., 219. Mich., 238; and not when out of pos-

Cent. B. B. Co. session. Herrington v. Williams, 31 
y.iaylor Wis., 56. Tex., 448; Polk v. Pendleton, 31 Md.,
««it L1S Said that e<Iuity entertains a 118; Barron v. Bobbins, 22 Mich., 35; 
HHa f remove a cloud that is upon a Contra, Branch v. Mitchell, 24 Ark., 
SA01, * o ?°,od of both Parties. 431; Almony v. Hicks, 3 Head 
v 484’,Hodges (Tenn.), 39; Thompson v. Lynch, 29

", Yt., 280; and there is Cal., 189. And. see Stew art v. Meyer 
now no doubt of its power so to do. 54 Md., 468.
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voucher against the receiver. The register then makes out a 
final certificate, specifying the sale, and that the purchaser is 
*4491 entitled to a patent. It is competent for the *pur- 

J chaser to demand and take this certificate from the 
register; but, in practice, it is rarely done. Almost inva-
riably the register retains it until he makes his monthly re-
turns, when he transmits this certificate to the office at Wash-
ington, and on it (if the government confirm the sale) the 
patent issues.

In this case, the register, immediately after the entry of the 
land, transmitted to the proper office at Washington the 
patent certificates, as the basis of the issue of patents for the 
land so entered by the complainant.

The complainant, previous to the issuing of the patents for 
the lands, did not enter into actual possession of them, nor 
exercise acts of ownership over them.

Patents were issued for this land by the United States on 
12th August, 1837, and not before. They were dated on that 
day, and were shortly after their date transmitted to the regis-
ter of the land office at Ionia, in Michigan, and subsequently 
were delivered to the complainant.

The delay in the issuing of the patents, after the entry of 
the land by the complainant, was not at the request or in any 
way by the procurement of the complainant.

The patents declare, that “the United States give and 
grant ” the lands to the patentee.

In the year 1837, and before the date and issue of the 
patents, these lands were assessed at their full value, and as if 
owned by the complainant in fee-simple, for township, county, 
and state taxes, by the proper local officers of Michigan, (hav-
ing full knowledge that the patents for the same had no> 
issued,) which taxes were not paid by the complainant.

The assessment rolls describe the land as owned by the pom 
plainant absolutely, and without any reservation or qualifica 
tion. The valuation attached to it purported to be its entire 
value, as an absolute and unconditional estate in fee-simple.

By the laws of Michigan, applicable to this part of the case, 
it is made the duty of the county treasurer to sell such lands 
as have been taxed, and the taxes on which have not been 
paid on giving a certain notice. The defendant being then, 
and now, a citizen of the state of Michigan, as county treas-
urer of Genesee county, did so sell the lands described in the 
bill of complaint.

Two years are allowed by law for the person claiming title 
to the lands to redeem, by paying to the treasurer the tax and 
charges, and interest at the rate of twenty per cent, per 
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annum. If not redeemed, the land was to be conveyed to the 
purchaser in fee-simple.

The two years, the period allowed for redemption, had not 
expired at the time of filing the bill of complaint. The bill 
prayed that the assessment and sale might be declared illegal, 
and declared void, and that the treasurer of the county might 
be enjoined from conveying the lands to the purchasers at 
the tax sale, for other relief. r*443

*The bill was filed in 1842, and was taken pro con- L 
fesso. A motion was then made for a decree according to its 
prayer, upon which the following questions arose, upon which 
the opinions of the judges were opposed:

1. Whether the statutes of the state of Michigan did, in 
fact, authorize the assessment and sale of the lands in ques-
tion, and whether said statutes were intended to direct the 
assessment for taxation of lands of the United States before 
the patents for them had been executed by the officers of the 
United States?

2. Whether the lands in question were, before the date and 
execution of the patents for them, subject to taxation at all, 
by the state of Michigan ?

3. Whether, if they were subject to taxation by the state, 
before the execution of the patents for them, it was competent 
to assess and tax and sell them, as the absolute property of the 
complainant, and at their full value, as if he' owned them 
in fee ?

4. Whether the remedy by bill in equity, and the relief 
sought, are proper?

The statutes of Michigan, referred to in the above questions, 
were the following:

Law of April 22d, 1833.
“ Sect. 1. Be it enacted by the legislative council of the 

territory of Michigan, that the taxes hereafter to be levied in 
this territory, shall be assessed, levied, and paid in the manner 
hereinafter mentioned, upon a valuation of real and personal 
estate, including property and stock in any bank, insurance 
company, or other incorporation, to be made as hereinafter 
prescribed.

“ Sect. 2. The assessors of each township may divide their 
townships, by mutual agreement, into such number of dis- 
ncts, to be called assessment districts, as they may deem 

convenient, not exceeding the number of assessors in any 
such township; and in every year, between the 15th day of 

pnl and the 1st day of May, shall individually, in their 
assessment districts, according to the best evidence in their 
power, make out a list or schedule of all the taxable property 
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in the same, and bring the said lists or schedules together, and 
jointly value the property named in each, and set down in 
their assessment-roll the value of buildings and lands in such 
township, owned or possesssed by any person residing in such 
township, or any banking or insurance company, or other 
incorporation situated in such township, opposite the name of 
such person or incorporation; and shall also ascertain and set 
down in their said assessment-rolls, in like manner, the value 
of all the personal estate of every such person; and in case 
any person, not satisfied with such valuation, shall make oath 
before such assessor, or either of them, who are hereby author-
ized to administer such oath, that the value of his or her real 
or personal estate does not exceed a certain sum, specifying 
*4441 same> then, and in every such case, the assessors

-I shall value such *real and personal estate at the sums 
specified in such affidavit, and no more; and every person 
liable to be taxed for any personal estate as aforesaid, shall be 
taxed for the same in the township where such person shall 
reside at the time of making such assessment; and the asses-
sors shall also ascertain what lands are situated in their town-
ships, not owned by persons residing in such townships, and 
shall, in their assessment-rolls, separate from the assessments 
made the estates of non-residents, and designate such land in 
the following manner: if the estate be a patent or tract of 
land of the subdivision of which the assessors cannot obtain 
correct information, they shall enter the name of the patent or 
tract, if known by any particular name, without regarding who 
may be the owner thereof; and if such tract be not known or 
designated by any particular name, they shall state by what 
other land the same is bounded, and shall set down the. quan-
tity of land contained therein, and the value thereof, in the 
proper columns for that purpose ; and the assessors shall com-
plete their assessments on or before the 1st day of May in 
every year, and make out a fair copy thereof to be left with 
one of the board, and thereupon cause notices to be put up at 
three or more public places in their township, setting forth 
that they have completed their assessment, and that a copy 
thereof is left with one of them, naming him, where the same 
may be seen and examined by any of the inhabitants during 
ten days; and that at the expiration of the said ten days, they 
shall meet on a certain day, at a place in the said notice to be 
specified, to review their said assessments, on the application 
of any person conceiving himself aggrieved; and it shall e 
the duty of the said assessors, with whom the said assessmen - 
roll shall be left as aforesaid, during the said ten days, to sub-
mit the said roll to the inspection of any person who s a 
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apply for that purpose; and at the said time and place, the 
said assessors shall meet, and, on application of any person 
conceiving himself aggrieved, shall review the said assessment, 
and may alter the same, on sufficient cause being shown, to 
the satisfaction of the said assessors, or a majority of them; 
and the assessors, or a majority of them, shall make oath or 
affirmation, and attach the same to the said assessment-roll in 
the following, or other equivalent form, to wit: ‘We do 
severally swear (or affirm) that the sums at which property is 
assessed in the foregoing assessment-roll, are, according to our 
best judgment, the fair cash value of such property.’

“ Sect. 9. The person in possession of any real estate, at the 
time any tax is to be collected, shall be liable to pay the tax 
imposed thereon ; and in case any other person, by agreement 
or otherwise, ought to pay such tax, or any part or proportion 
thereof, the person who shall pay the same shall and may 
recover the amount from the person who ought to have paid 
the same; and all taxes upon any real estate shall be a lien 
thereon, and shall be preferred in payment to all other 
charges; and all taxes upon any personal *estate shall, L 
in case of the death or bankruptcy of the person taxed, be 
preferred in payment to all other demands.

“ Sect. 14. Any tax heretofore laid by virtue of any law of 
this territory, or to be laid by virtue of this act, upon any real 
estate, and the interest and charges thereon, shall be a lien 
upon the same real estate, until the same tax, interest, and 
charges, shall be paid or recovered, notwithstanding the same 
real estate may have been divided or aliened, in the whole 
or in part; and whenever such tax, and the interest aforesaid 
accruing thereon, shall remain unpaid for two years from the 
1st day of May following the year in which any such tax was 
or shall be laid, the treasurer of the proper county shall cause 
so much of the land charged with such tax and interest, to be 
sold at public auction, at the court-house of the county where 
such lands are situated, to the highest bidder, as shall be neces-
sary to pay the said tax and interest, together with all charges 
thereon, first giving at least four months’ notice of the time 
and place of sale, by advertisement, posted up in three or 
more public places in said county, and also, by causing a copy 
thereof to be published in one or more of the public news-
papers printed or in circulation in said county.”

‘ Sect. 15. On the day mentioned in the said notice, the 
reasurer shall commence the sale of the said lands, and con- 
inue the same from day to day, until so much thereof shall be 

sold as will pay the taxes, interest, and charges due, assessed 
and charged thereon as aforesaid ; and the treasurer shall give to
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the purchaser or purchasers of any such lands, a certificate, in 
writing, describing the lands purchased, and the sum paid 
therefor, and the time when the purchaser will be entitled to 
a deed for the said lands; and if the person claiming title to 
the said lands, described in the said certificate, shall not, with-
in two years from the date thereof, pay the treasurer, for the 
use of the purchaser, his heirs or assigns, the sum mentioned 
in such certificate, together with the interest thereon, at the 
rate of twenty per cent, per annum, from the date of the said 
certificate, the treasurer shall, at the expiration of the said 
two years, execute to the purchaser, his heirs or assigns, a 
conveyance of the lands so sold, which conveyance shall vest 
in the person or persons, to whom it shall be given, an abso-
lute estate in fee-simple, subject to all the claims which the 
territory of Michigan shall have thereon, and the said con-
veyance shall be conclusive evidence that the sale was regu-
lar, according to the provisions of this act; and every such 
conveyance to be executed by the treasurer, under his hand 
and seal, and the execution thereof witnessed and acknowl-
edged in the usual form, may be given in evidence and re-
corded, in the same manner, and with like effect, as a deed 
regularly acknowledged by the grantor may be given in evi-
dence and recorded.”

*446] * Nelson, attorney-general, for the complainant.
Norvell, for the defendant.

Nelson* for complainant.
A fundamental proposition, and one on which the whole 

equity of the complainant’s case rests, is, that, until the issue 
of the patent, the fee of the land remains in the United 
States; that, after payment of the purchase money by the 
applicant, and the receipt of it by the officers of the United 
States, the United States may still decline, on various grounds, 
to perfect his title by the execution of a patent; that he can-
not know, after purchase, and before the patent issues, whether 
he is to receive an absolute conveyance or not; that nothing 
but the patent passes the fee, and that, before its issue, the 
purchaser has but a qualified and contingent estate in the 
lands.

These principles are involved in the following decisions: 
Stringer et al. v. Lessee of Young et al., 3 Pet., 320, 344. 
Boardman et al. v. Lessees of Reed f Ford et al., 6 Id., 32o, 
342; Bagnell et al. v. Broderick, 13 Id., 436, 450; Wil<w%V‘ 
Jackson, Id., 498, 511, 516; Brush n . Ware, 15 Id., 93, 107, 
108; Stoddart v. Chambers, 2 How., 284, 318.
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I refer also to the opinions of the attorney-general, and the 
practice of the land-office, as found in the 2d volume of Public 
Land Laws, Instructions and Opinions, published in 1838, not 
only to show that the sale is frequently cancelled by the gov-
ernment for a great variety of reasons; and that “ the issuing 
a patent is not so purely a ministerial act as to follow a patent 
certificate as a matter of course,” but also that it has been the 
settled policy of the government to regard lands thus situated 
as exempt from all taxation, and that “ the legal title remains 
in the government until the patent issues.”. See pp. 4, 14, 24, 
25, 39, 76, 80, 84, 87, 160, 213, 214, and 1040; and act of 
Congress, 12th January, 1825, chap. 318.

The payment of the money by an applicant for a part of the 
public domain, is a proposition for a purchase. The register 
and receiver do not act judicially in admitting the application 
and receiving the money; their acts may be overruled, and 
the money returned, and a patent be refused for various rea-
sons ; and the fate of the application cannot be known by the 
purchaser until the patent be executed. Till then his title is 
imperfect, and his estate contingent. In ordinary cases be-
tween private individuals, where a legal contract for the sale 
of lands has been entered into, equity considers the vendee as 
the true owner of the lands, because the vendor is bound to 
convey by virtue of a contract, which can be enforced in a 
court of equity, and the obligation is mutual, as is also the 
remedy. 2 Story Eq., 98, 99, § 790. Not so in regard to 
applications for the purchase of the public lands. But even if 
this were, it would not affect the present argument.

Assuming, then, that at the time of the assessment of the 
lands *described in the bill, the fee of them was in the 1-^447 
United States, the complainant’s counsel insist— L

1. The statutes of Michigan did not embrace the lands in 
question, and were not intended to authorize their assessment.

The statute directed the assessment of lands “owned or 
possessed by any person residing in the township.” 
. This part of the statute is inapplicable, for the complainant 
is and was a non-resident; and the case shows that he was not 
in the actual possession of the land.

The statute then directs the lands not “ owned ” by resi-
dents to be separately assessed by the description of the tract 
without regard to the name of the “ owner.”

assessment is to be according to “the fair cash value ” 
0 the lands; that is, of the fee-simple or absolute estate in 
the lands.

The assessment of real estate is to be according to its entire 
value, as in the case of personalty. The word “ owner ” is
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attached to both kinds of property as descriptive of the estate 
or interest to be taxed.

The taxes are made a lien upon the lands.
If not paid, and if the land be not redeemed after sale for 

non-payment, the treasurer of the county in which the lands 
lie is directed to execute to the purchaser “ a conveyance of 
the lands so sold; which conveyance shall vest in the person 
or persons to whom it shall be given an absolute estate in fee-
simple, subject to all the claims which the territory (state) of 
Michigan shall have therein ; and the said conveyance shall be 
conclusive evidence that the sale was regular according to the 
provisions of this act.”

All the provisions of this statute are intended to operate 
upon the unencumbered fee of the lands assessed. This fur-
nishes the measure of value—this regulates the conveyance of 
the purchaser.

Lands owned by the United States are not subject to .taxa-
tion. The fee of these lands was in the United States at the 
time of the assessment. It is not to be supposed that there 
was any intention of taxing the property of the United States. 
This assessment is upon the fee. The conveyance operates as 
a transfer of the fee. How, then, can it be argued that the 
statutes intended to embrace these lands?

It does not aid the argument in this branch of it to say, 
that the complainant had a valuable and taxable interest in 
these lands.

This may for the present be conceded. Our answer to it is, 
that the statute does not profess to tax-such interest. It taxes 
the owner of the land and sells the fee if the tax be not paid.

2. The lands in question were not, before the date and exe-
cution of the patents for them, subject to taxation at all by 
the state of Michigan.

The proposition refers to the date and execution of the 
patents. It is not denied that, so soon as executed, they 
*440-1 become operative; *and that the transmission of them

J to the register is in law a delivery to the purchaser 
through him as the agent of both parties.

The 4th article of the ordinance of 1787 for the govern-
ment of the territory north-west of the river Ohio provides, 
that “the legislatures of those districts or new states shall 
never interfere with the primary disposal of the soil by the 
United States in Congress assembled, nor with any regulations 
Congress may find necessary for securing the title in such soil 
to the bona fide purchasers. No tax shall be imposed on lands 
the property of the United States; and in no case shall non-
resident proprietors be taxed higher than residents.
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It has been shown that, after the receipt of the receiver and 
the transmission of the patent certificate, the patent may still 
be refused.

In point of fact this frequently occurs. Patents were, in 
several instances, refused to the complainant, and his certifi-
cates of purchase cancelled. In the case of Ostrom v. The 
Auditor-Grener al of Michigan, which arose in the Circuit Court 
for the district of Michigan, in 1842, it appeared that, out of 
about one hundred certificates, fourteen were never allowed, 
and patents for them had been refused. The lands embraced 
in those certificates have been sold and conveyed in fee-simple 
by Michigan, by virtue of assessments on them as the property 
of Ostrom, to whom the United States refused to convey. 
The United States either retain these lands, or have conveyed 
them to third parties. These facts illustrate the principle; 
they may again occur. Is not this an interference with the 
primary disposal of the soil by the United States? If so in 
any degree, the amount of it does not affect the argument; 
and if such may be the consequence of admitting the opera-
tion of the principle, it is a conclusive argument against its 
allowance at all.

Again: It is provided that “ no tax shall be imposed on 
lands the property of the United States.”

Mark the phraseology. It is not that no tax shall be im-
posed on the interest or estate of the United States in any 
lands, but that lands, while they remain the property of the 
United States, shall not be taxed at all by the states. This is 
the plain import of the terms. The question is then narrowed 
to this: When do the lands embraced in the public domain 
cease to be the property of the United States? This ques-
tion, we think, has been fully answered by the authorities 
already cited.

The reasoning of the court in the case of Wilcox v. Jackson, 
is strong and clear upon this question:—

“We think it unnecessary to go into a detailed examination 
of the various acts of Congress,” say the court, “for the pur-
pose of showing what we consider to be true in regard to the 

- public lands, that with the exception of a few cases, nothing 
but a patent passes a perfect and consummate title.” 13 Pet., 
516.

And again:—
. * “ A much stronger ground, however, has been taken Q 
in argument. It has been said that the state of Illinois L 
has. a right to declare by law, that a title derived from the 
United States, which, by their laws, is only inchoate and im-
perfect, shall be deemed as perfect a title as if a patent had
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issued from the United States; and the construction of her 
own courts seems to give that effect to her statute. That 
state has an undoubted right to legislate as she may please in 
regard to the remedies to be prosecuted in her courts, and to 
regulate the disposition of the property of her citizens by 
descent, devise, or alienation. But the property in question 
was a part of the public domain of the United States. Con-
gress is invested by the Constitution with the power of dis-
posing of and making needful rules and regulations respect-
ing it. Congress has declared, as we have said, by its legisla-
tion, that in such a case as this a patent is necessary to com-
plete the title. But in this case no patent has issued; and, 
therefore, by the laws of the United States, the legal title has 
not passed, but remains in the United States. Now, if it were 
competent for a state legislature to say that, notwithstanding 
this, the title shall be deemed to have passed, the effect of this 
would be, not that Congress had the power of disposing of the 
public lands, and prescribing the rules and regulations con-
cerning that disposition, but that Illinois possessed it. That 
would be to make the laws of Illinois paramount to those of 
Congress in relation to a subject confided by the Constitution 
to Congress only. And the practical result in this very case 
would be, by force of state legislation, to take from the United 
States their own land, against their own will, and against their 
own laws. We hold the true principle to be this : that when-
ever the question in any court, state or federal, is, whether a 
title to land which had once been the property of the United 
States has passed, that question must be resolved by the laws 
of the United States; but that, whenever, according to those 
laws, the title shall have passed, then that property, like all 
other property in the state, is subject to state legislation, so 
far as that legislation is consistent with the admission that the 
title passed and vested according to the laws of the United 
States.” 13 Pet., 516, 517.

The act of Congress (15 June, 1836) admitting Michigan 
into the union, is even stronger in its terms than the ordi-
nance of 1787. It is as follows:

“Sect. 4. And be it further enacted, that nothing in this act 
contained, or in the admission of the said state into the union 
as one of the United States of America, upon an equal foot-
ing with the original states in all respects whatever, shall be 
so construed or understood as to confer upon the people, leg-
islature, or other authorities of the said state of Michigan, 
any authority or right to interfere with the sale by the United 
States, and under their authority, of the vacant and unsold 
lands within the limits of the said state; but that the subject 
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of the public lands, and the interests which may be given of 
the said *state therein, shall be regulated by future p,™ 
action between Congress, on the part of the United 
States; and the said state of Michigan shall, in no case, and 
under no pretence whatsoever, impose any tax, assessment, or 
imposition of any description, upon any of the lands of the 
United States within its limits.”

This exemption from taxation of the lands of the United 
States, and the prohibition of the states in which they are 
located to interfere with their disposal, were designed, as they 
were calculated, to facilitate their sale, and to hold out induce-
ments to purchasers, and enter, as one of its elements, into 
the price of such lands; and as, from the very nature of the 
contract of purchase, a buyer cannot prudently improve, or 
expend money on the land, before his title is consummate. 
All the principles of equity, as well as of law, concur in secur-
ing to the citizen an exoneration from the burdens of state 
assessment, until the moment that he may be recompensed by 
the enjoyment of the profits of the land purchased, and that 
is, when his title is perfected by patent.

. The legislature of the state of Michigan illustrates this 
view. By her act providing for the disposition of her univer-
sity lands, she has provided, that the land held by a certificate 
of purchase from the state, shall be taxed as personal prop-
erty ; that such certificate shall enable the purchaser to sup-
port an action of trespass on the lands, and entitle him to the 
immediate possession thereof. Laws of Michigan, 1844, No. 
68, sect. 19. And it has been decided by her courts, that the 
holder of a certificate of purchase from the United States 
cannot maintain ejectment on it. This I learn from the pro-
fession, for there are no reports published of their decisions. 
The same doctrine is the settled law of Ohio. 1 Ohio, 313, 
314; 6 Id., 165; 7 Id., 151 and 252. In Illinois, the holder of 
certificate of purchase may maintain ejectment, &c., by virtue 
of positive statutory enactment. Revised Laws, p. 199.

But we think that, independent of these statutes, the claim 
or the state to tax these lands is indefensible.

The property of the United States is not taxable by the 
several states.

The subjects, over which the sovereign power of a state 
ex ends, are objects of taxation; but those over which it does 
not extend, are exempt from taxation. McCulloch v. The State 
oj aryland, 4 Wheat., 316. The power of legislation, and 
consequently of taxation, operates on all the persons and 
proper y belonging to the body politic. Providence Bank v. 
stings £ Pitman, 4 Pet., 563.
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These principles exempt the United States and their prop-
erty from taxation by the states. See Weston et al. v. City 
Council of Charleston, 2 Pet., 449.

The exemption extends to the lands in controversy, unless 
the inchoate title acquired by the applicant for the purchase 
of them subjects them to taxation.

*There certainly is no express legislation to this 
effect.

How does the case stand on general principles? In order 
to place it in the most unfavorable light for our argument, let 
the situation of the complainant be assimilated to that of a 
vendee after contract, but before deed, who has a perfect right 
to a conveyance. Before conveyance actually made, who is to 
pay taxes on the lands agreed to be conveyed?

Taxation is a legal question. Taxes are levied against the 
legal owner. They are prescribed by express statutes. Legal 
rights are alone looked to in the assessment and levy of taxes.

Under the old credit system, lands were confessedly exempt 
from taxation until after the patent issued. A purchaser of 
them, even before the payment of the money, was as much an 
equitable owner as now. He was styled the purchaser of the 
land so soon as he made the payment of twenty per cent, and 
received his certificate.

Look at the absurdity of the opposite doctrine: If a tax 
assessor is to inquire into the equitable rights and interests of 
parties, then when money has been agreed to be laid out in 
lands, it should be assessed and returned as lands, and vice 
versa, in regard to lands contracted to be sold. .

This very point arose in the case of Wilson! s Exec. v. Tap-
pan, 6 Cond. (Ohio), 80, 7 Hamm. (Ohio), 172, and it was 
there decided, that the vendor was bound to pay them; and 
that, if not paid, the warranty in the deed of freedom from 
encumbrances would indemnify the vendee against them.

The patents issued by the United States for the public lands 
contain the words “give and grant.” These words imply a 
warranty. See Cai. (N. Y.), 188; 7 Johns. (N. Y.), 258; 8 Cow. 
(N. Y.), 36; 1 Co., 384 a; 4 Kent Com. (ed. of 1844,) 474, 
and cases there cited. If the complainant can be compelled 
to pay these taxes, he has a right to be reimbursed by the 
United States.

The public domain, as such, cannot be taxed by the states. 
The lands of the complainant were not severed from it until 
conveyed to him by patent. After he had paid his money to 
the receiver on his application to purchase the lands, he could 
have been personally assessed for such sum, if he had been 
within the jurisdiction of Michigan. His property was not 
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diminished by such a payment; for, if the patent were refused, 
the money would be refunded. If actual possession had been 
taken of the lands, inasmuch as such possession is protected 
by the laws of the state, its value might be the subject of a 
personal tax. All this may be granted, and yet nothing will 
have been conceded tending to establish the right of the state 
to impose a tax upon the land itself, which does not constitute 
a charge against the purchaser personally, but is to be satisfied 
out of the land and by a sale of it. This is the character of 
the present tax, and must be of any land-tax. Such tax is a 
proceeding in rem. It cannot be apportioned and split 
up, so as to sell the interest of *the purchaser in the L 
land, and transfer an interest in it, without the assent or 
co-operation of the United States, and yet not interfere with 
the absolute rights of property and control belonging to the 
latter.

The federal government, though limited in the subjects of 
its powers, is sovereign in their exercise; and in all cases 
where its powers are exclusive, or where the exercise of a con-
current power by a state conflicts with the beneficial and per-
fect exercise of it by the United States, the federal authority 
is supreme. The extent of the alleged interference is not a 
question to be considered in determining its invalidity.

The case of Dobbins v. Commissioner of Erie Co., 16 Pet., 
435, applies this principle to a question of taxation. It also 
shows clearly, that this is a tax on the property assessed, and 
not a personal charge, (p. 446,) and that such a tax, when it 
acts upon the property or agents of the United States, is 
entirely illegal.

The public domain is exclusively within the control of the 
United States, and is an important source of its revenue. 
The “perfect execution” of the power of its sale and manage-
ment is certainly interfered with by the acts complained of, 
and the principles established in the above case (p. 447) con-
trol the present.

3. If the lands were subject to taxation to any extent by 
the state of Michigan, before the execution of the patents for 

it was not competent to assess, and tax, and sell them 
as the absolute property of the complainant, and at their full 
value, as if he owned them in fee.

That such is the effect of the law complained of, will not be 
enied. That it is illegal, we think is already shown. The 
ce of the United States cannot be divested by the legislation 

o the state. The state could only give the purchaser at the 
ax-sale an equitable interest, for the complainant himself had 

no other.
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4. The case is properly cognisable in equity, and the relief 
sought is appropriate.

As to the principle on which equity exercises its jurisdic-
tion, there are equitable rights and legal rights incident to 
property.

Courts of law will not take notice of mere equitable rights; 
they can be enforced only in equity, and hence arises the 
exclusive jurisdiction of courts of equity.

But in cases where legal rights are defined and settled by 
the rules of law, then equity follows the law.

The right to tax, and the mode of taxation, are defined by 
statute, and the construction of statutes is the same at law 
and in equity.

In support of these principles, I refer to 1 Story Eq., 14,15, 
16, 17, 72.

Our rights, then, are settled by the law, and will be con-
strued in the same manner in courts of law and of equity. 
*4^31 Indeed, is it not manifest that the legality or illegality 

J of the tax must be decided in *the same way by courts 
of law and equity ? Can that be a valid assessment in equity 
which is invalid at law, where there can be but one legal mode 
of assessment in any case ? Why, then, if we rely upon our 
legal rights, do we ask the interference of equity ?

We come for the remedy. The most important source of 
jurisdiction of an equity court is that which is concurrent 
with courts of law. Rights in each court are the same, but a 
party is at liberty to ask the aid of a court of equity to pro-
tect him in his legal rights on account of the better remedy 
which results from the modes of administering relief in 
equity; and equity will interfere in all cases where the rem-
edy at law is not plain, adequate, and complete. See 1 Story, 
93; 94; 2 Id., 155, 163; 3 Pet., 215.

When this is done, the rights of parties in the subject-
matter of the litigation are construed as at law. The remedy 
is according to equity, and it will be granted in all cases, with 
the simple condition, that a party who asks it shall do equity 
himself.

What is meant by this? Not the wild notions as to natural 
equity which were suggested on the argument below; but 
simply, that where legal and conscientious matters are min-
gled in the same transaction with those of a fraudulent and 
illegal character, a party shall discharge the former part of the 
contract before he will be relieved as to the latter. 1 Story 
Com, 77’ v fThis maxim has here no application, until it be snown tna 
a part of these taxes are legal and proper.
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The sole point that is left for discussion is, as to the reasons 
which render the remedy at law inadequate, and require the 
interference of this court. These reasons are the following:

1st. To prevent a cloud being cast over the complainant’s 
title. See following authorities: Corporation of Washington 
v. Pratt, 8 Wheat., 682; Burnet v. City of Cincinnati, 3 Ohio, 
86; G-ouverneur v. City of New York, 2 Paige (N. Y.), 435; 
Pettit v. Shepherd, 5 Id., 493, 501; Hamilton v. Cummings, 
1 Johns. (N. Y.) Ch., 517; Ward v. Ward, 2 Hayw. (N. C.), 
226; Leigh v. Everhart, Exec., 4 Munf. (Va.), 380; G-rover v. 
Hugel, 3 Russ. Ch., 432; Harrington’s Rep., 3; Ostrom v. Bank 
of the United States, 5 Pet. Cond., 759.

2d. To prevent a multiplicity of suits and unnecessary liti-
gation. 1 Story, 82, 83, 84; 6 Paige (N. Y.), 88. Better for 
both complainant and the state that the matter should now be 
decided.

3d. To restrain public officers from doing an illegal act. If 
the act be consummated, there may be no redress; equity, 
therefore, interferes to prevent the consequent failure of jus-
tice by enjoining the act. Osborne v. Bank of the United 
States, 6 Paige (N. Y.), 88; 2 Kent, 339, note, 3d ed.

The claims of the state to tax lands in the situation of those 
described in the complainant’s bill are exceedingly inequitable. 
The lands are not actually nor theoretically separated p*. ^4 
from the public *domain. The purchaser has taken no *- 
possession of them, nor exercised any acts of ownership over 
them. A tax on the unimproved and vacant lands of non-
residents is generally inequitable, and, at best, oppressive and 
onerous. See 2 Kent Com., 332. Just so soon as an indi-
vidual proposes to buy the lands of the United States, the 

• agents of the state rush in and fasten on it, and demand, on 
pain of forfeiture of the whole of it, that he pay taxes on it 
for an interest which he does not own, a-nd which he cannot 
know he will receive, until, perchance, the land has been sold 
and lost.

Norvell, for defendant.
The questions of difference involved in this case are of deep 

importance to the state of Michigan, affecting as they do, her 
right to tax lands as soon as they are purchased, and paid for, 
rom the United States, and obliging her, if they should be 

< ecided adversely to the defendant, to refund to individuals a 
arge amount of money received into her treasury from the 
taxation of lands so situated.
f question is, “ whether the statutes of the state

th 1in authorize the assessment and sale of 
e ands of the complainant, and whether said statutes were
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intended to direct the assessment for taxation of lands of the 
United States before the patents for them had been executed 
by the officers of the United States? ”

The statutes of Michigan did and do authorize the assess-
ment, taxation, and sale of lands for non-payment of the taxes, 
situated as those of the complainant were. The lands of the 
complainant had, prior to their assessment, been purchased 
from the United States, and he had received the regular 
certificates of purchase and payment from the receiver of 
public moneys. These lands were not, it is believed, sold for 
the taxes, before the patents were dated and executed. But 
whether they were, or not, is not material to the right deci-
sion of this cause.

The act passed by the legislative council of the territory of 
Michigan, and approved on the 22d of April, 1833, authorizes, 
in its first section, the assessment, levy, and collection of 
taxes, upon the valuation of real and personal property, to be 
made as prescribed in the subsequent sections of the same act.

The 2d section directs the proper officers to ascertain, assess, 
and make out a separate and distinct list of the lands situated 
in their respective townships, “ not owned by persons residing 
in such township,” and prescribes the manner in which the 
lands of non-residents shall be described and entered in the 
assessment-rolls.

This is precisely the same language used with regard to the 
lands owned by non-residents, and assessed for taxation, in the 
laws of Michigan, passed by her legislature, after she became 
a state.

The 14th section of the act of April 22, 1833, provides that 
whenever the taxes on lands of non-residents, as well as resi- 
*4551 dents, *shall remain unpaid for two years, the treasurer-

-* of the proper county shall cause so much of the land 
charged with such taxes and interest, as shall be necessary to 
pay the same, to be advertised and sold for that purpose, giv-
ing at least four months’ notice, in certain public newspapers, 
of the time and place of sale.

The long notice directed to be thus given, before the sale 
could take place, affords conclusive evidence that the lands of 
non-residents living out of the state were included in the 
terms and provisions of the act directing the assessment, tax-
ation, and sale of real and personal estate, if the taxes were 
not duly paid thereon.

The succeeding section of the law prescribes the time with-
in which, and the conditions on which, the lands in question, 
thus assessed, taxed, and sold for the taxes, might be re-
deemed by the owners.
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I refer to the act of April 22, 1833, at page 88 of the Ses-
sion Laws of 1833, to be found here in the Department of 
State.

The laws of Michigan make no distinction between the 
lands for which patents have not been issued and those for 
which they have been issued, in providing for their assess-
ment, taxation, and sale for the non-payment of taxes. 
As soon as the lands are purchased of the United States, 
the money paid for them, and the duplicate receipts and 
certificates of purchase signed, and issued by the receivers 
of the public moneys at the land-offices within the state, they 
become, according to the invariable interpretation of the tax 
laws of that state, and the usage in their execution, objects of 
assessment, taxation, and sale.

An act was passed by the legislative council of Michigan, 
and approved December 30, 1834, “ making the certificates of 
the purchase of public lands ” evidence of their possession by 
the persons holding such certificates of purchase of such 
lands, as against any person or persons not having a better 
title than actual possession. This act illustrates the general 
light in which the duplicate receipts or certificates of the pur-
chase of public lands, signed by the receivers, were viewed by 
the legislative authorities of Michigan. The statute remains 
un repealed. And I am not aware that any of the courts of 
Michigan have decided, “ that the holder of a certificate of 
purchase from the United States cannot maintain ejectment 
upon it.” On the contrary, the very law making these cer-
tificates evidence of possession was intended to authorize the 
holder to maintain action of ejectment in any of her courts, 
and it expressly provides that they shall be evidence in such 
courts that possession is in the person holding the certificate. 
And, as secretary of the legislative council when the act was 
passed, I remember it was maintained in debate, that lands 
which had been purchased, and for which certificates of pur-
chase from the United States had been issued at the land-
offices, were as lawfully and rightly the subjects of taxation 
as if the patents had been issued from the proper department 
at Washington. *See the Session Laws of Michigan, 
passed at the second session of legislative council in L 
1834, pp. 88, 89.

The act of the legislature of the state of Michigan, approved 
April 19, 1839, makes it the duty of the several county treas-
urers. to collect, all non-resident taxes assessed prior to 1838, 
remaining unpaid, as if the laws under which said taxes were 
assessed still continued in force. See Session Laws of 1839. 
pp. 168 and 177.
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An act to regulate tax-sales for 1843 authorizes the sale ol 
all lands for delinquent taxes assessed in the years 1836, 
1837, and 1838. The several county treasurers are to make 
the sales under the direction of the auditor-general. See Ses-
sion Laws of Michigan of 1843, pp. 55 and 70.

It is clear, then, that “ the lands in question,” belonging to 
the complainant, were authorized by the statutes of Michigan 
to be assessed for taxation, and to be sold for the non-payment 
of taxes.

It is equally clear, from the plain language of the statutes, 
and from the practical interpretation put upon them by all the 
public authorities of Michigan, that “they were intended to 
direct the assessment for taxation of lands ” purchased from 
“the United States, before the patents for them had been exe-
cuted by the officers of the United States,” but after the money 
had been paid for them, and certificates of purchase and pay-
ment had been received from the proper land-officer.

2. To the question, “whether the lands in question were, 
before the date and execution of the patents for them, subject 
to taxation at all by the state of Michigan,” I answer in the 
affirmative.

In the case John H. Ostrom et al. v. Charles G. Hammond, 
auditor-general of the state, tried in the Circuit Court of the 
United States for the district of Michigan, at the June term 
of 1842, before Judge Wilkins, it was decided that the entry 
of public lands, the payment of the purchase money, and the 
certificate of the receiver, constituted such an equitable inter-
est and title in the land as to authorize its taxation by the 
state, and its sale for the non-payment of the taxes.

At the succeeding October term of the same court, Judge 
McLean presiding, the decision of the court, at the preceding 
term, in the case of Ostrom v. The Auditor-General, was con-
firmed, both judges concurring in opinion.

Newspaper reports of the case have alone, as yet, been pub-
lished. But the decision must remain fresh in the memory of 
Mr. Justice McLean of this court.

In the case of Douglas v. Dangerfield, in the Supreme Couit 
of Ohio, the court stated that the right to tax lands within 
the borders of that state, before they become the property of 
individuals, was a right which had been exercised from the 
earliest period of the state government, with respect to all 
lands except those belonging to the United States, while so 
*4.^71 held, or for a limited period after the same *were sold.

J This limited period has reference to the five years . ex- 
• emption, which the compact of admission between the United 
States and Ohio secures to purchasers of public lands in that 

518



JANUARY TERM, 1845. 457

Carroll v. Safford.

state, after they have made their purchases. No such exemp-
tion is stipulated in the compact which admitted Michigan 
into the union. She has the right to tax as soon as the public 
lands are purchased.

Judge Hitchcock adds, in this same case, that “if the right 
to tax exists, and that it does there has not been any serious 
question for many years at least, it would seem to follow, that 
the right to collect must also exist, although in making collec-
tion it might become necessary to transfer to a new proprie-
tor the thing taxed.” When, however, this question “does 
arise, it must be purely a legal question, to be settled by a 
court of law.” 10 Wilcox (Ohio), 156. See also, pp. 154, 
155.

In Ohio, it is well known that lands entered and surveyed 
in the military land district, have for years been taxed, and 
sold for taxes, before they were patented. This is stated in 
the report of the case of Hennick et al. v. Wallace, 8 Ohio, 
540, where the court say, that in another case, which was 
cited, “it was expressly held, that where lands have been 
entered and surveyed in the military land district, and sold 
for taxes before patented, that when patented, the patentee 
must hold the land subject to any claim which a purchaser at 
tax-sale may have in consequence of such sale.” In the case 
of Hennick, just referred to, the land was sold for taxes be-
fore patented, and the court, said that the sale was legal, so far 
as anything appeared to it in the case. 8 Ohio, 541.

In the case of the lessee of Stuart and others v. Parish, 
Supreme Court of Ohio, at the December term, 1833, 6 
Hamm. (Ohio), part 1, 476, 477, Stuart purchased the tract 
No. 5, in the Sandusky Reserve, in 1817, and made the first 
payment. He afterwards took the benefit of the eight years’ 
credit, under the laws which then prevailed. Stuart did not 
complete the payment for the land until 1830. Four years 
before that, the land was taxed. The court would not enter-
tain the question, whether the land was liable to taxation be-
fore patent issued, but admitting the legality of the sale for 
taxes, said, that the legal title of the patentee was not affected 
by such sale. In other words, the tax-title could not convey 
an interest to the purchaser superior to that of the owner at 
the time of the sale for taxes.

In Alabama, before public lands finally pass into the hands 
of the purchaser by patent, the collector may rent at auction 
so much as will pay the tax, but cannot sell until the title is 
complete.

Ihe Supreme Court of the United States, in the case of 
agnell et al. v. Broderick, 13 Pet., 436, decided, that “no 
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doubt is entertained of the power of the states to pass laws to 
authorize purchasers to prosecute actions of ejectment, or cer-
tificates of purchase, against trespassers on the lands pur-
chased.” If conflicting patents issue, the state courts may 
give effect to the better right.
*4^81 *In P6nnsy^vania, where the consideration for the 

J land has been paid, a survey, though unaccompanied by 
a patent, gives a legal right of entry. 3 Dall., 457.

The authorities, then, clearly show that lands are subject to 
taxation by the state, on certificates of purchase, before the 
patent issues. It would be very extraordinary if an individ-
ual could purchase lands of the United States, settle, improve, 
and cultivate them, on certificates of purchase, and yet, be-
cause, from the neglect and delay of the proper department, 
the patents are not issued for several years, they are exempt 
from taxation, while his neighbor was compelled to pay taxes, 
when he was deriving no greater advantage from the posses-
sion and cultivation of his land.

Lands purchased and paid for at the land-offices, are not 
thereafter the property of the United States. The United 
States cannot withhold the patents, except in a few specified 
cases, as where the sale was illegal; where a prior sale or reser-
vation, or a prior grant, may have been made; where the land 
had not previously been offered at public sale, or where it had 
been directed by government to be withheld from sale. These 
are rare exceptions, and do not affect or impair the general 
principle, that, as soon as the public land is purchased and 
paid for, it becomes the property of the purchaser, and may 
be sold and transferred by him, as is constantly the case, be-
fore it is patented. If the authorities and decisions were not 
in favor of the right of the state to tax such land or certifi-
cates of purchase, reason and common sense would demon-
strate its equity and justice.

3. It follows from these views, which show that lands are 
subject to taxation before they are patented, that it is compe-
tent for the state to assess, tax, and sell them, as the property 
of the owner, as if they had been patented.

If, from accident, or the exceptions adverted to under the 
preceding head, the certificates of purchase should not be 
matured into patents, the purchaser at a tax-sale could not 
acquire a better title than the holder of the certificate. That 
is his risk. But in the case of the present complainant, it is 
not pretended that his titles were not perfected. On the con-
trary, the record brought up here alleges and admits that the 
patents for his lands were issued on the 12th of August, 1837. 
And this was before the lands were sold for the taxes.

520



JANUARY TERM, 1845. 458

Carroll v. Safford.

4. It is doubted whether the remedy sought in this case, by 
a bill in equity, is proper. In the case of Ostrom v. The 
Auditor-General, involving the same principles as the case of 
the complainant involves, Judge Wilkins said that the com-
plainants had an adequate and complete remedy in the state 
courts for any injury they might sustain by the sale of their 
lands for taxes, if the taxation and sale were illegal. And 
the 16th section of the act of 1789, establishing the courts of 
the United States, provides that suits in equity shall not be 
sustained in the courts of the United States, in any case 
where a plain, adequate, and complete remedy may be had at 
law.

*M r. Justice McLEAN delivered the opinion of the ^*459 
court. L

The complainant filed his bill in the Circuit Court of the 
United States, in Michigan, stating that he is the owner in 
fee-simple of certain lands lying in Genesee county, amount-
ing to three thousand five hundred and forty-nine and seventy- 
one hundredths acres, and of the value of $7,500. That, in 
1836, he entered these lands, paid for them, and received from 
the land-office a final certificate. Patents were issued for 
them on the 12th of August, 1837. That the delay in issuing 
the patents was not at the instance of complainant. Before 
the emanation of the patents, the lands were assessed for tax-
ation, and sold by the defendant for the taxes thus assessed. 
Two years are allowed the owner to redeem the land by the 
act of Michigan, on the payment of the tax, charges, and 
interest, at the rate of twenty per cent, per annum. When 
this bill was filed, the time of redemption had not expired. 
The bill prays, that the assessment and sale may be declared 
illegal and void, and that the defendant may be enjoined from 
conveying the land, and other relief, &c.

The case was considered as on a demurrer to the bill, and 
on the argument, the opinion of the judges were opposed on 
the following points:—

1. “ Whether the statutes of the state of Michigan did, in 
fact, authorize the assessment and sale of the lands in ques-
tion, and whether said statutes were intended to direct the 
assessment for taxation of lands of the United States, before 
the patents for them had been executed by the officers of the 
United States.”

2. “Whether the lands in question were, before the date 
and execution of the patents for them, subject to taxation at 
all by the state of Michigan.”

3. “Whether if they were subject to taxation by the state, 
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before the execution of the patents for them, it was compe* 
tent to assess, and tax, and sell them, as the absolute property 
of the complainant, and at their full value, as if he owned 
them in fee.”

4. “Whether the remedy by bill in equity, and the relief 
sought, are proper.”

The 1st section of the act of the 22d of April, 1833, of the 
territory of Michigan, provides, “that the taxes hereafter to 
be levied in this territory shall be assessed, levied, and paid in 
the manner hereinafter mentioned, upon a valuation of real 
and personal estate,” &c.

By the 2d section the assessors of the different districts, 
“according to the best evidence in their power,” are required 
to make out “a list or schedule of all the taxable property in 
the same,” and bring the said lists or schedules together, and 
jointly value the property named in each, and set down in 
their assessment-roll the value of buildings in such township, 
owned or possessed by any person residing in such township,” 

&c. “And the assessors shall ascertain *what lands 
J are situated in their townships, not owned by persons 

residing in such townships, and shall, in their assessment-rolls, 
separate from the assessments made the estates of non-resj- 
dents, and designate such land in the following manner: if 
the estate be a patent or tract of land of the subdivision of 
which the assessors cannot obtain correct information, they 
shall enter the name of the patent or tract, if known by any 
particular name, without regarding who may be the owner 
thereof; and if such tract be not known or designated by any 
particular name, they shall state by what other land the same 
is bounded, and shall set down the quantity of land contained 
therein in the proper columns for that purpose.”

By the 14th section, the tax, interest, and charges thereon, 
constitute a lien on the land, though aliened, and unless paid 
within two years from the 1st of May succeeding the assess-
ment of such tax, the treasurer of the proper county, after 
giving notice, is required to sell the same. And if the person 
claiming title to said lands shall not pay to the treasurer, for 
the use of the purchaser, his heirs or assigns, the sum paid by 
him for the lands, with interest at the rate of twenty per cent, 
per annum, the treasurer shall execute to the purchaser, his 
heirs or assigns, “a conveyance of the lands so sold, which 
conveyance shall vest in the person or persons,, to whom it 
shall be given an absolute estate in fee-simple,” &c.; “and 
such deed may be given in evidence, and recorded in the sam® 

' manner and with like effect as a deed regularly acknowledge 
by the grantor may be given in evidence and recorded.
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It is first contended, “ that the statutes of Michigan did not 
embrace the land in question, and were not intended to 
authorize their assessment.”

In answer to this, it may be said, that a different construc-
tion has been put upon the above statutes by the authorities 
of the territory, and also of the state since its admission into 
the union. The practical construction of local laws is, per-
haps, the best evidence of the intention of the law-makers. 
The courts of the United States adopt as a rule of decision 
the established construction of local laws. And it cannot be 
material, whether such construction has been established by 
long usage or a judicial decision.

But independently of the force of usage, we think the con-
struction is sustainable. When the land was purchased and 
paid for, it was no longer the property of the United States, 
but of the purchaser. He held for it a final certificate, which 
could no more be cancelled by the United States than a patent. 
It is true, if the land had been previously sold by the United 
States, or reserved from sale, the certificate or patent might be 
recalled by the United States, as having been issued through 
mistake. In this respect there is no difference between the 
certificate-holder and the patentee.

It is said, the fee is not in the purchaser, but in the United 
States, until the patent shall be issued. This is so, 
technically, at law, but *not in equity. The land in L 
the hands of the purchaser is real estate, descends to his heirs, 
and does not go to his executors or administrators. In every 
legal and equitable aspect it is considered as belonging to the 
realty. Now, why cannot such property be taxed by its 
proper denomination as real estate ? In the words of the 
statute, “as lands owned by non-residents.” And if the 
name of the owner could not be ascertained, the tract was 
required to be described by its boundaries or any particular 
name. We can entertain no doubt that the construction 
given to this act by the authorities of Michigan, in regard 
to the taxation of land sold by the United States, whether 
patented or not, carried out the intention of the law-making 
power.

But it is insisted, “ that the lands in question were not, 
before the date and execution of the patents for them, subject 
to taxation at all by the state of Michigan.”

It is supposed that taxation of such lands is “ an inter- 
erence with the primary disposition of the soil by Congress,” 

111 v^o^a^on the ordinance of 1787; and that it is “a tax 
on the lands of the United States,” which is inhibited by the 
ordinance. Now, lands which have been sold by the United 
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States can in no sense be called the property of the United 
States. They are no more the property of the United States 
than lands patented. So far as the rights of the purchaser are 
considered, they are protected under the patent-certificate as 
fully as under the patent. Suppose the officers of the govern-
ment had sold a tract of land, received the purchase money, 
and issued a patent-certificate, can it be contended that they 
could sell it again, and convey a good title ? They could no 
more do this than they could sell land a second time which 
had been previously patented. When sold, the government, 
until the patent shall issue, holds the mere legal title for the 
land in trust for the purchaser; and any second purchaser 
would take the land charged with the trust.

But it is supposed that because on some certificates patents 
may not be issued, taxation of unpatented land is an inter-
ference “with the primary disposition of the land.” And it 
is said that in the case of Ostrom v. The Auditor-General of 
Michigan, before the Circuit Court in 1842, out of one hun-
dred certificates patents were refused on fourteen of them; 
that those lands had been sold for taxes and conveyed under 
the statutes of Michigan; and that the United States either 
retain those lands or have conveyed them to third parties.

Michigan does not warrant the title to lands sold for taxes. 
The deed, by the express words of the statute, when duly exe-
cuted and recorded, “may be given in evidence in the same 
manner, and with like effect, as a deed regularly acknowledged 
by the grantor,” &c. The government has no right to refuse 
a patent to a bona fide purchaser of land offered for sale. But 

where there has been fraud, or mistake, the patent may
J be withheld, and every purchaser at a tax-sale *incurs 

the risk as to the validity of the title he purchases. He 
incurs the same risk after the emanation of the patent. But 
how this interferes with “ the primary disposition of the public 
lands,” by the United States, is not perceived. The sale for 
taxes is made on the presumption that the purchase from the 
government has been bona fide, and if not so made, the pur-
chaser at the tax-sale acquires no title, and consequently no 
embarrassment can arise in the future disposition of the same 
land by the government.

It is known to be universally the practice in the west, 
where lands are purchased for a residence and cultivation, 
that the purchaser enters immediately into the possession 
of them. And it may also be observed, that in all the new 
states, lands purchased of the United States have uniformly 
been held liable to be taxed before they are patented. And, 
indeed, in Ohio, under the credit system, lands were taxed 
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after the expiration of five years from the time of their pur-
chase, although they had not been paid for in full. There was 
no compact made with Michigan, as with Ohio, not to tax 
lands sold by the United States until after the expiration of 
five years from the time of sale. The court think that the 
lands in question were liable to taxation under the authorities 
of Michigan.

It is contended “that such lands should not be taxed at 
their full value, nor should they be sold as if the claimant 
owned them in fee.”

The statute does provide that the conveyance, under a 
tax-sale, “ shall vest in the purchaser an absolute estate in fee-
simple,” &c. Two years and more are required to elapse after 
the tax shall become due, before the land is liable to be sold; 
and the deed is not to be executed before the lapse of two 
years after the sale, during which time the owner has a right 
to redeem. This is a tardy proceeding, and gives ample time 
to non-residents for the payment of their taxes, &c. The 
land should be estimated at its full value, as the owner, having 
paid for it, is subjected to no additional charge for the obtain-
ment of the patent. And although the statute may purport 
to give a higher interest in the land than the owner could con-
vey, yet it does not follow that such title is inoperative. It 
must at least convey the interest which the owner has in the 
lands. Or it may be that a higher interest is conveyed. But 
whether such a conveyance shall take effect as in fee, under 
the statute, when executed, or when the patent shall be issued, 
or at any time, it cannot be necessary now to inquire. The 
only inquiry is, whether the land should not be estimated 
at its full value, and sold by the state for the tax regularly 
assessed upon it. The effect of the title is not now before us 
for consideration. The conveyance of real estate, whether by 
deed or by operation of law, is subject to the law of the state; 
and it is difficult to say that any restraint can be imposed 
upon the local power on this subject. It cannot, however, 
convey a better title to the land sold for taxes than the 
owner of such land, *to whom it stands charged, pos- L 
sessed at the time the taxes constituted a lien, or when the 
land was sold. Whether the legislature may not change the 
character of a title, so as to make that a legal title which 
before was only an equity, is a very different question.

In the case of the Lessee of Wallace v. Semour and Renick, 
7 Ohio, 156, the court held “that a purchaser at a sale for 
taxes can acquire a right which can be enforced in equity, 
although he has been defeated at law.” But that case grew 
out of the peculiar phraseology of the statute. It was also 
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decided that “where lands have been entered and surveyed in 
the military district, and sold for taxes before patented, that 
when patented, the patentee should hold the land subject to 
any claim which a purchaser at tax-sale may have in conse-
quence of such sale.” And in Lessee of Stuart v. 0. Parish, 
6 Ohio, 477, that a purchaser of land at a tax-sale, before a 
patent was issued, could not set up, in an action of ejectment, 
the tax-deed against the patentee. In Douglass v. Dangerfield, 
10 Ohio, 156, the court say, in reference to taxing lands before 
the patent has been issued, “ if the right to tax exists, and 
that it does there has not been any serious question for many 
years at least, it would seem to follow that the right to collect 
must also exist.”

Under the Michigan statutes, we have no doubt, the law- 
making power intended to tax lands that had been entered 
and paid for, as the lands in question, and that it had the 
power to impose the tax. The nature of the title of such 
lands, under a tax-sale, not being involved in the points 
certified, we will not further discuss.

In regard to the fourth point certified, we entertain no 
doubt, that, in a proper case, relief may be given in a court of 
equity. This may be done on the ground to prevent a cloud 
from being cast on the complainant’s title, or to remove such 
cloud ; to prevent multiplicity of suits, or to prevent an inju-
rious act by a public officer, for which the law might give no 
adequate redress. We answer all the questions certified in 
the affirmative.

*464] *John  Lane  and  Sarah  C. Lane , wif e of  the  
said  John , and  Eliz abet h  Irion , an  infant  under  
TWENTY-ONE YEARS, WHO SUES BY JOHN LANE, HER NEXT 
frien d , Compl aina nts  and  Appellants , v . John  W. 
Vick , Sargeant  S. Prenti ss  et  al ., Defe ndants .

Newit Vick made the following devises, viz. :
2dly. I will and bequeath unto my beloved wife, Elizabeth Vick, one equal 

share of all my personal estate, as is to be divided between her and all of my 
children, as her own right, and at her own disposal during her natural life; 
and also, for the term of her life on earth, the tract of land at the Open 
Woods on which I now reside, or the tracts near the river, as she may 
choose, reserving two hundred acres however, on the upper part of the 
uppermost tract, to be laid off in town lots at the discretion of my execu-
trix and executors. _

3dly. I will and dispose to each of my daughters, .one equal proportion with 
my sons and wife, of all my personal estate as they come of age or marry;
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and to my sons, one equal part of said personal estate as they come of age, 
together with all of my lands, all of which lands I wish to be appraised, 
valued, and divided when my son Westley arrives at the age of twenty-one 
years, the said Westley having one part, and my son William having the 
other part of the tracts unclaimed by my wife, Elizabeth; and I bequeath to 
my son Ne wit, at the death of my said wife, that tract which she may prefer 
to occupy. I wish it to be distinctly understood, that that part of my estate 
which my son Hartw’ell has received shall be valued, considered as his, and 
as a part of his portion of my estate.

I wish my executors, furthermore, to remember, that the town lots now laid 
off, and hereafter to be laid off, on the aforementioned two hundred acres of 
land, should be sold to pay my just debts, or other engagements, in prefer-
ence to any other of my property, for the use and benefit of all my heirs.

From the provisions of the will it appears not to have been the intention of 
the testator to include the town lots in the devise of his lands to his sons. 
But these town lots must be sold, after the payment of debts, for the use and 
benefit cf all the heirs of the testator.

The mere construction of a will by a State Court, does not, as the construc-
tion of a statute of the state, constitute a rule of decision for the courts of 
the United States. If such construction by a State Court had been long 
acquiesced in, so as to become a rule of property, this court would follow it.1

This  was an appeal from the Circuit Court of the United 
States for the southern district of Mississippi, sitting as a 
court of equity.

The case was this.
. In 1819, Newit Vick, a citizen of the state of Mississippi, 

died, leaving a wife and the following children:
Sons.—Hartwell Vick, John Westley Vick, William Vick, 

Newit H. Vick.
Daughters.—Nancy, Sarah, Mary, Eliza, Lucy, Matilda, 

Amanda, Martha, Emily.
The wife, however, died in a few minutes after her husband.
In October, 1819, the will of the deceased was admitted to 

probate in the Orphan’s Court of Warren county, and was as 
follows:

1 Cit ed . Railroad Co. v. National
Bank, 12 Otto, 53; Talcott v. Town-
ship of Pine Grove, 1 Flipp. 124; San- 
Cno V' Town °f Portsmouth, 2 Id., 
108. See Scott v. Jones, 5 How., 378.

111 Derby v. Jacques, 1 Cliff., 425,
♦k *s sa^ ' “Repeated decisions of» 
the Supreme Court have established the 
doctnne that the Federal courts adopt 
the local law of real property as as-
certained by the decisions of the state 
courts, whether those decisions are 
grounded on the construction of the 
statutes of the state, or form a part of 
the unwritten law of the state, which 
has become a fixed rule of property.” 
bee Jackson v. Chew, 12 Wheat., 153;

James, 8 Id., 495; Henderson 
v. Griffin, 5 Pet., 151. The decision

of a state court followed in the con-
struction of a devise. Abbott v. The 
Essex Company, 2 Curt., 126, (1854.) 
So as to statutes. Thompson n . Phil-
lips, Baldw. ,246,284 ; Boyle n . Arledge, 
Hempst., 620; Bell v. Morrison, 1 
Pet., 351, 359: Brownv. Van Bramn,^ 
Dall., 344; McKeen v. Delaney, 5 
Cranch, 22; Polk v. Wendall, 9 Id., 
87; Martini. Hunter, 1 Wheat.,304, 
379; Shipp v. Miller, 2 Id., 316; 
Thatcher n . Powell, 6 Id.. 119; De-
wolf v. Johnson, 10 Id., 140,’ 152; Doe 
v. Winn, 11 Id., 355. In Bank qf 
Hamilton v. Dudley, 2 Pet., 492, 520, 
the decision was withheld until the 
Ohio Supreme Court had passed upon 
the statute in question.
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“In the name of God, Amen! I, Newit Vick, of Warren 
county, and state of Mississippi, being of perfect mind and 

raemory, and *calling to mind the mortality of life, and 
J knowing that it was appointed for all men once to die, 

do make and ordain this my last will and testament, in the 
manner and form following, to wit:

“ Primarily, and first of all, I give and dispose my soul into 
the hands of Almighty God, who gave it, and my body I 
recommend to be buried in a Christian-like and decent man-
ner, according to the discretion of my executors.

“ 2dly. I will and bequeath unto my beloved wife, Eliza-
beth Vick, one equal share of all my personal estate, as is to 
be divided between her and all of my children, as her own 
right, and at her own disposal during her natural life; and 
also, for the term of her life on earth, the tract of land at the 
Open Woods on which I now reside, or the tracts near the 
river, as she may choose, reserving two hundred acres, how-
ever, on the upper part of the uppermost tract, to be laid off 
in town lots at the discretion of my executrix and executors.

“3dly. I will and dispose to each of my daughters, one 
equal proportion with my sons and wife, of all my personal 
estate as they come of age or marry; and to my sons, one 
equal part of said personal estate as they come of age, to-
gether with all of my lands, all of which lands I wish to be 
appraised, valued, and divided when my son Westley arrives 
at the age of twenty-one years, the said Westley having one 
part, and my son William having the other part of the tracts 
unclaimed by my wife, Elizabeth; and I bequeath to my son 
Newit, at the death of my said wife, that tract which she may 
prefer to occupy. I wish it to be distinctly understood, that 
that part of my estate which my son Hartwell has received 
shall be valued, considered as his, and as a part of his portion 
of my estate.

“ 4thly and lastly. I hereby nominate and appoint my be-
loved wife Elizabeth, my son Hartwell, and my nephew Willis 
B. Vick, my sole and only executrix and executors of this my 
last will and testament. It is, ^however, furthermore my wish 
that the aforesaid Elizabeth should keep together the whole 
of my property, both real and personal, reserving the provisions 
before made, for the raising, educating, and benefit of the 
before-mentioned children.

“ It must be remembered, that the lot of two acres on the 
bank of the river on which a saw-mill house is erected, belongs 
to myself, son Hartwell, and James H. Center, when the said 
Center pays his proportional part.

“ I wish my executors, furthermore, to remember, that the 
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town lots now laid off, and hereafter to be laid off, on the 
aforementioned two hundred acres of land, should be sold to 
pay my just debts, or other engagements, in preference to any 
other of my property, for the use and benefit of all my heirs, 
and that James H. Center have a title made to him for one lot 
already laid off of half an acre in said two hundred acres, 
and on which he has builded, when he pays to my executors 
the sum of three hundred dollars.

*“ In testimony whereof, I have hereunto set my hand 
and seal, this 22d day of August, in the year of our •- 
Lord 1819.

“ The words interlined, ‘ for the use and benefit of all my 
heirs,’ before signed. New it  Vick , [seal .]

Fost er  Cook , 
Edwi n  Cook , 
B. Vick .”

The wife being dead, Hartwell, one of the executors, vir-
tually renounced the executorship, and Willis, the other execu-
tor, gave the necessary bond and took out letters testamen-
tary ; but being in bad health, he was, with his own consent, 
removed. John Lane, one of the complainants, who had mar-
ried Sarah, one of the daughters of the testator, then took out 
letters of administration with the will annexed, and filed 
accounts, from time to time, until the year 1829, when he filed 
his final account and was discharged. He reported the sale of 
sixty-seven town lots at various prices and to various persons. 
The debts of the testator were all paid.

In 1831, John Westley Vick sold a portion of his interest, 
which was subdivided by sundry mesne conveyances, and 
came into the possession of several holders.

In 1838, the plaintiffs, being residents of Louisiana and Ten-
nessee, filed their bill against all the other descendants of the 
testator, and claimants under them. It recited the facts 
above set forth, and proceeded thus:—

“Your orators would further allege, that some years since 
the said Willis B. Vick departed this life, and that for some* 
years all the executors of the last will and testament of said 

ewit Vick have been dead. Your orators allege, that only a 
tew lots had been laid off and sold by Newit Vick, in his life-
line, and that your orator, John Lane, as administrator, with 

e will annexed, laid off by actual survey the said town of 
ic sburg, off of the upper end of the uppermost tract, 

re erred to in said will; which will, as your honors will per-
ceive, directed the same to be done. Lots and parts of lots 
Qa^e+Ken S°^ fr°m time to time by the said administrator, 
n e amounts of the sales applied to the payment and
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liquidation of the debts of the said Newit Vick, until all the 
debts which he, the said Newit Vick, owed, so far as are 
known, have been paid off and discharged.

“ They would further state, that there yet remain lots and 
parts of lots, and parcels of ground in said town, and on said 
two hundred acres, which are unsold, and more especially, 
that part of said town known by the name of ‘Commons,’ 
and ‘ Levee street,’ which have descended to the heirs of said 
Newit Vick, hereinafter mentioned. They would further rep-
resent, that the powers of said Lane, administrator, to sell the 
unsold lots, parcels of ground, as above stated aforesaid, have 
been doubted and brought into question, which renders it to 

hbu a matter of prudence and sound discretion to *stop 
J the sales, since the debts of Newit Vick have been paid, 

and ask the advice of this honorable court, sitting in chancery, 
who have the burden, and whose duty it is to explain the 
nature of all trusts, and decree the performance of the same, 
to say what shall be done with the residue of the unsold lots, 
and parts of lots, commons, Levee street, &c., in said town, 
and on said two hundred acres.”

It concluded thus:—
“Your orators pray your honors, upon a final hearing of 

this cause, to decree a division and partition of the aforesaid 
lots, parts of lots, commons, and Levee street, to be made be-
tween them and the other heirs of Newit Vick; and that said 
claimants shall be put into possession of the part allotted to 
her or them, and that the defendants shall account for the 
rents and profits which they have respectively received. Or 
if a partition and division of the ground aforesaid, as above 
asked, for, is not, in the opinion of this honorable court, carry-
ing the will of the testator, Newit Vick, into full and com-
plete effect, according to the true intent and meaning thereof, 
then may your honors decree and order the said John Lane, 
administrator with the will annexed, to proceed to sell said 
grounds, upon such terms and credits as you may deem 
proper, and then distribute the money among the several 
claimants, according to their respective interests, and grant all 
such other relief as to justice may belong.”

Some of the defendants answered the bill, admitting the 
truth of its statements, and concurring in the prayer for a 
division, “among the several claimants, according to the 
nature and extent of them as heirs, and also under the Will. o 
Newit Vick;” others concurred generally, and prayed tha 
their parts might be allotted to them. t

The parties made defendants, as vendees, &c., to wit, Pren-
tiss, &c., demurred to the bill; and the cause being set down 
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for hearing on this state of preparation, the court, in June, 
1842, sustained the demurrer, and dismissed the bill.

From this decree the complainants appealed.

Ben Hardin, (in print,) for the plaintiffs in error. 
Crittenden, for the defendants in error.

This is one of the cases which was argued during an 
unavoidable absence of the Reporter; and although he is 
enabled to give Mr. Hardin's argument, he regrets that he 
cannot furnish that of Mr. Crittenden.

Hardin, after stating the case, proceeded thus:—

From the face of the will, and also the statements of the 
bill, it appears that the testator owned a tract of land in the 
Open Woods, a few miles from the Mississippi river, on which 
he resided at his *death; and also two tracts and par- 
cels of land, included in one survey, on the Mississippi, L 
immediately below and adjoining the Walnut Hills. The 
lands on the Mississippi had only been surveyed when the 
testator died, and patented after his death. The second 
clause in the will gives to the wife of the testator, “for the 
term of her life on earth, the tract of land at the Open 
Woods, on which he then resided, or the tracts near the river, 
as she may choose, reserving two hundred acres, however, 
on the upper part of the uppermost tract, to be laid off in 
town lots, at the discretion of my executrix and executors.” 
The court will perceive that the two hundred acres, on which 
the town was to be laid off, are expressly reserved out of the 
devise to the wife of the testator. In the third clause of the 
will there is the following devise: “And to my sons, one 
equal part, of my said personal estate, as they come of age, 
together with all my lands, all of which lands I wish to be 
appraised, valued, and divided, when my son Westley arrives 
at the age of twenty-one years; the said Westley having the 
one part, and my son William having the other part of 
my tracts unclaimed by my wife Elizabeth; and I bequeath 
to iny son Newit, at the death of my said wife, the tract she 
may prefer to occupy.” The question from this clause is, 
what lands were disposed of by it? I contend it is all his 
ands, except the two hundred acres directed to be laid off 

into town lots, because the objects the testator had in view 
m raying off the town into lots, and selling the same for the 
payment “of his.debts and liabilities,” are utterly inconsist-
ent and incompatible with devising the same away to his sons.
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And the expression, “all my lands,” must be understood to 
mean, except the two hundred acres reserved for the town. 
Should it be contended that the expression, “ all my lands,” 
will embrace the two hundred acres to be laid off into town 
lots, leaving the executors power to sell so much of it as 
would pay the debts of the testator: the answer to that argu-
ment is, that the lands devised to his sons “ are to be 
appraised, valued, and divided when Westley arrives at the 
age of twenty-one years.” The time fixed on for a division 
of the land would, in all probability, arrive before the debts 
and liabilities of the testator would be paid off, or even 
known; for aught the court knows or can know, on the 
demurrer, Westley might have been, at the death of the tes-
tator, within one or two years of twenty-one, (which was the 
fact,) and thereby leave no time, or at least not sufficient time 
to ascertain his debts and pay them off, and settle all his lia-
bilities, before “the lands were to be appraised, valued, and 
divided.” When Westley might arrive at twenty-one years 
of age the persons appointed to appraise, value, and divide 
the lands would not know what portion of the lots would be 
required to be sold to pay the debts. The above reason 
excludes the idea that he intended to devise said lots, or any 
of them, to his sons. The whole amount of the debts of the 
testator, as settled by the court in August, 1829, was $38,- 
*4.fiQl 704.16. *The laying off the town was a mere experi-

-I ment of the testator to enable his executors to meet 
his debts and liabilities. It might succeed and pay his debts, 
and then again it might fall far short. These experiments of 
new towns to raise funds are as uncertain and precarious as 
lotteries. And hence it never entered into the design of the 
testator to will away the unsold lots, after the debts were 
paid, and to fix on a time certain, when the power of the exec-
utors to sell should cease, because it must cease “ when 
appraised, valued, and divided.” There is another argument 
growing out of the third clause of the will, which 1 deem 
conclusive in favor of the position I contend for. The tes-
tator had two tracts of land, one in the Open Woods, and 
one on the Mississippi. His wife had a right from the will to 
select which she chose for her residence; but the town pait o 
the river tract was expressly reserved, and was not within t e 
devise to her. Suppose she had selected the river tract, then 
Newit, the son of the testator, was to have that tract “whic 
she may prefer to occupy; ” and Westley and William 
other tract, to wit: the Open Woods. If the wife of the es 
tator had selected the river tract, then, at her death, w a 
would Newit Vick take ? Just what she selected to occupj, 
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no more or less. For if more was intended, that is the resi-
due of the river tract, if she had selected it, why withhold that 
part from him until she died, when she by the will had no 
claim to it? It surely is not compatible with the fair exposi-
tion and interpretation of the will to say, that if Mrs. Vick 
selected the river tract, then Westley and William would be 
entitled to the Open Woods, and also the two hundred acres 
off of the upper end of the uppermost tract, which was laid 
off into town lots. Besides, Westley and William were to 
have the other part of the tracts unclaimed by his wife Eliza-
beth. The construction of the will contended for on the 
other side, just amounts to this, that Westley and William 
Vick took the two hundred acres which were to be laid off in 
lots, without the wife of the testator or his son Newit having 
any claim to that part. Then why use the words “unclaimed 
by my wife Elizabeth,” if she had no claim from the will ? 
The word “unclaimed” clearly proves that the testator gave 
no lands to Westley and William, except such lands as the 
wife of testator had the right to claim as her future residence, 
if she chose.

The last clause in the will has these words interlined and 
underscored, “for the use and benefit of all my heirs.” These 
words have no meaning in them, if it be only intended that 
by the sale of his lots to take the burden of the payment 
of his debts off of his personal estate, and that in that way it 
would be for the benefit of all his heirs, as all are to have an 
equal share of that, because that would have been the effect 
and operation of that clause without the interlineation of 
the above words. The clear meaning is, the town lots 
are for the benefit of all my heirs. By adding the word 
“and” before the word “for,” then it would read 
tl.us: *“ and for the use and benefit of all my heirs.” *- 
The word “ and ” added would free the will from all ambi-
guity and uncertainty, and then the interlineation, which was 
inserted with deliberation, will have some meaning, otherwise 
it has none; all words and parts of a will shall have some 
meaning, if by any sensible construction of the will the same 
can be done. It is certain that the interlineation was inserted 
after the will was wrote, and the necessity of it was suggested 
upon the last reading, before signing, which shows that the 
estator deemed the interlineation essential to carry out his 

meaning. The. fact is, it is well remembered by all present, 
who are yet alive, that on the reading of his will, one of the 
aughters of the. testator asked him if his daughters were to 
ave. an interest in the towns lots; upon the testator answer-

ing in the affirmative, she replied, to clear the will of all
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doubt, the interlineation had better be made, which was 
accordingly done. I am aware that these facts are inadmis-
sible, but at all events the interlineation goes to show that 
something of the kind did occur. There is yet another ques-
tion ; the wife of the testator died in about ten minutes after 
her husband, and was, from the death of the testator, until her 
death, incapable of making a selection of the place of her 
future residence, and never made any, or attempted to 
make any.

If the town lots passed by the will of the testator to his 
sons, then Newit Vick is entitled to one-third. His answer is 
a cross-bill, and should have been retained, and, upon a final 
hearing, one-third allotted to him. I will refer the court to 
the laws of Mississippi, to show that all the legitimate chil-
dren inherit equal share and share alike, and also to Swinburn, 
20, 21, 22, 638, 639. The meaning of the testator is all that 
is sought after by the judges. There is another principle of 
law universally admitted to be correct, that heirs are not to be 
disinherited by a doubtful construction.

Crittenden, for defendants in error, laid down the following 
propositions:

1. That (subject to an estate for life to his wife) “ all ” the 
lands of the testator are devised to his sons, in exclusion of 
his daughters.

2. That the last clause of the will does not affect the devise 
to the sons, otherwise than by creating a charge upon the town 
lots for the payment of debts, thereby exonerating and pre-
serving the personal estate for the use and benefit of all the 
parties to whom it had been bequeathed. And those debts 
being paid, (as appears by confession of the complainants,) 
the encumbrance is discharged, and no ground of interest or 
complaint left to the complainants.

3. That if any right or title, other than above supposed, 
was devised to the complainants, it is expressly limited and 
confined to the “ town lots now laid off, and hereafter to be 
laid off,” &c. By the bill, it appears that the lots laid off by 

the testator were sold by him, and that no others were 
-* thereafter laid off by the executors, to whose ^discre-

tion it was confided; so that there are no lots to which any 
right or claim of the complainants can attach.

4. That Lane’s appointment as administrator was illegal and 
void; and, if not, that he had no right to exercise the power 
and discretion confided in the executors of laying off and sell-
ing town lots; and that his laying off lots can confer no righ 
thereto upon the complainants.
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5. That the construction of the will insisted on in the 1st 
and 2d of the above propositions, and the points stated in all 
the foregoing propositions, have been in substance so decided 
and- settled by the Supreme Court of the state of Mississippi, 
and that decision will be regarded as conclusive in this court, 
according to its well established principles.

On the 1st proposition, he cited 10 Wheat., 159; 8 Id., 535; 
12 Id., 162,168,169; 5 Pet., 155 ; 16 Ves., 446 ; 3 Mass., 381; 
3 Bibb. (Ky.), 349; 4 Johns. (N. Y.) Ch., 365: and in sup-
port of the 5th proposition, 1 How. (Miss.), 379, 442; United 
States v. Crosby, 7 Cranch, 115; 9 Wheat., 565; 10 Id., 202.

Mr. Justice McLEAN delivered the opinion of the court.
This case is brought here by an appeal from the decree of 

the Circuit Court for the district of Mississippi.
The complainants under the will of Newit Vick, late of the 

state of Mississippi, deceased, claim certain interests in a tract 
of two hundred acres of land, on which the town of Vicks-
burg is laid off. In the bill various proceedings are stated as 
to the proof of the will, the qualification of one of the execu-
tors named in it, the death of the executrix, and the refusal of 
one of the executors named to qualify ; that the executor who 
qualified was afterwards removed, with his consent, and Lane, 
the complainant, appointed administrator, with the will an-
nexed ; that acting under the will, the administrator laid off 
the town of Vicksburg, sold lots, and paid the debts of the 
deceased; that there yet remains certain parts of the above 
tract undisposed of; and that his power as administrator to 
sell the unsold lots is questioned.

The defendants are represented as being interested in the 
above tract, as devisees and as purchasers; and the complain-
ants pray that the court would decree a partition of the lots, 
commons, and Levee street, to be made between them and the 
other devisees of Newit Vick; and that said claimants shall 
be put in possession, &c.; or that said property may be sold, 
&c., as shall best comport with the intent of the testator.

The defendants favorable to the object of the bill answered; 
the others demurred to the bill, which was sustained on the 
hearing, and the bill was dismissed, from which decree this 
appeal was taken.

The decision of this case depends upon the construction of 
the will of Newit Vick. It was proved the 25th of October, 
1819.

Every instrument of writing should be so construed [-*470 
as to effectuate, if practicable, the intention of the par- L 
xes to it. This principle applies with peculiar force to a will.
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Such an instrument is generally drawn in the last days of the 
testator, and very often under circumstances unfavorable to 
a calm consideration of the subject-matter of it. The writer, 
too, is frequently unskilful in the use of language, and is 
more or less embarrassed by the importance and solemnity of 
the occasion. To expect much system or precision of language 
in a writing formed under such emergencies, would seem to be 
unreasonable. And it is chiefly owing to these causes that so 
many controversies arise under wills.

In giving a construction to a will, all the parts of it should 
be examined and compared; and the intention of the testator 
must be ascertained, not from a part, but the whole of the 
instrument.

By the second paragraph of the will under consideration, 
the testator bequeaths to his wife one equal share of his per-
sonal property, to be divided between her and her children. 
This would give to his wife one-half of his personal estate. 
But the succeeding paragraph qualifies this bequest so as to 
give to his wife a share of the personal property equal only to 
the amount received by each of his children. This shows a 
want of precision in the language of the will, and that one 
part of it may be explained and qualified by another.

In the second paragraph, the testator devises to his wife, 
during her natural life, “ the tract of land at the Open Woods, 
on which he then resided, or the tracts near the river, as she 
might choose, reserving two hundred acres on the upper part 
of the uppermost tract to be laid off in town lots, at the dis-
cretion of his executrix and executors.”

This discretion of his executrix and executors, referred to 
the plan of the town, and not to the propriety of laying it off. 
The testator had determined that a town should be established, 
and reserved for this purpose the above tract of two hundred 
acres, “ to be laid off in town lots.”

The testator next disposes of his personal property to his 
wife and children ; and he says, “to my sons one equal part of 
said personal estate as they come of age, together with all my 
lands, all of which lands I wish to be appraised, valued, and 
divided, when my son Westley arrives at the age of twenty- 
one years; the said Westley having one part, and my son 
William having the other part, of the tracts unclaimed by my 
wife Elizabeth ; and I bequeath to my son Newit, at the death 
of my said wife, that tract which she may prefer to occupy. 
I wish it to be distinctly understood, that that part of my 
estate which my son Hartwell has received, shall be value , 
considered as his, and as a part of his portion of my estate.

By these devises, Newit, on the death of his mother, was to 
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have the tract selected by her for her residence. She died, it 
is admitted, *in a few minutes after the decease of the (-*470 
testator, so that no selection of a residence was made *- 
by her. But this is not important as regards the intention of 
the testator. What lands did he devise to his sons Westley 
and William? The answer is, the land unclaimed by the wife 
of the testator. His words are, “ Westley having one part, and 
my son William having the other part, of the tracts unclaimed 
by my wife Elizabeth.” But what tracts may be said to come 
under the designation of “tracts unclaimed by my wife?” 
The land which, under the election given to her in the will, 
she might have claimed as a residence, but did not.

This claim by the widow was expected to be made shortly 
after the decease of the testator, as by it her future residence 
was to be established. If she selected the river land, then 
the Open Woods tract was to go, under the will, to Westley 
and William; but if the Open Woods tract were selected by 
the widow, then they were to have the river land. This devise 
being of the land unclaimed by the widow, presupposes her 
right to have claimed it in the alternative under the will. It 
did not include the town tract, for that was expressly reserved 
by the testator from the choice of his wife. That this is the 
proper limitation of the devise to Westley and William, seems 
to be clear of doubt.

To Hartwell was devised the tract on which he lived, and 
which was to be valued.

Ihese are the specific devises of his lands, by the testator, 
to his four sons. The tract of two hundred acres reserved for 
the town is not affected by them. Did this tract pass to his 
sons under the general devise of his lands to them, in the 
third paragraph of the will ? That point will be now exam-
ined. The words of the testator are, “and to my sons one 
equal part of said personal estate as they come of age, together 
with all of my lands, all of which lands I wish to be appraised, 
valued, and divided, when my son Westley arrives at the age 
of twenty-one years.” The words “all of my lands,” unless 
restricted by words with which they stand connected, or by 
some other part of the will, cover the entire real estate of the 
estator. But these words are restricted by the part of the 

sentence which follows them, and also in other parts of 
the will.
,. which lands I wish to be appraised, valued, and
ivi eel, when my son Westley arrives at the age of twenty- 

one years follow the words “all of my lands,” and show that 
' \°* ^wo hundred acres was not intended to be included 
in is general devise. Such an intention was incompatible 
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with the reservation of this tract for a town. In the second 
clause of the will are the words, “reserving two hundred 
acres, however, on the upper part of the uppermost tract, to 
be laid, off in town lots.” Now the testator could not have 
intended, in the next clause, to direct that this tract should be 
valued and. divided, among his sons. This would be repugnant 
*4.74.1 the authority given to his executors to lay off a

J *town, and would have been an abandonment of what 
appears, from the last clause in the will to have been, with 
him, a favorite object. Did he intend the tract of two hun-
dred acres should be valued and divided among his sons, 
which he directed in another part of his will to be laid off into 
town lots and sold by his executors? So great an inconsis- 
ency is not to be inferred. The general devise to his sons “of 
all his lands,” was limited to the lands which he directed to be 
valued and divided among his sons. This cannot be contro-
verted, for it is in the very words of the will, and does not 
depend upon inference or construction. The special devises 
to each of his sons, which follow the general devise, also, in 
effect, limit it. These devises cover all the real property of 
the testator, except the town tract, and show what he meant 
“ by all his lands.” He intended all his lands which he subse-
quently and specially devised, and not the tract which, in the 
will, he had previously reserved and afterwards disposed of. .

In the next clause of the will the testator expresses his 
wish, that the aforesaid Elizabeth should keep together the 
whole of his property, both real and personal, (reserving the 
provisions before made,) for the raising, educating, and benefit 
of the before-mentioned children.

These exceptions refer to the share of the personal property 
which each child was to receive when married, or at full age, 
and to the land appropriated for the town.

We have now arrived at the last clause of the will, under 
which clause this controversy has arisen. The testator has 
made provision for his wife, by giving her a life-estate in one 
of two tracts of land as she might select, and an equal share, 
with each child, of the personal property. To his sons, in 
addition to his share in the personalty, he has given to each a 
portion of his real estate. He has made no disposition of the 
tract reserved for a town, but proceeds to do so in the follow-
ing and closing paragraph of the will.

“I wish my executors furthermore to remember that the 
town lots now laid off, and hereafter to be laid off, on the 
aforementioned two hundred acres of land, should be sold to 
pay my just debts, or other engagements, in preference to anjr 
other of my property for the use and benefit of all my hens.
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This clause is construed, by the appellees, to be a charge on 
the two hundred acres of land for the payment of the debts 
of the testator only. And that the authority to the executors 
to sell lots, is limited to this object. That as the personal 
property bequeathed to his heirs was first liable for the debts 
of the deceased, the charge on this tract may well be said, in 
the language of the will, to be “ for the use and benefit of all 
his heirs.”

That there is plausibility in this construction is admitted. 
It may, at first, generally, strike the mind of the reader as 
reasonable and just. But a closer investigation of the struc-
ture of the paragraph, *and a comparison of it with 
other parts of the will, with the view to, ascertain the •- 
intention of the testator, must, we think, lead to a different 
conclusion.

If the object of the testator had been, as contended, merely 
to charge this tract with the payment of his debts, would the 
words, “ for the use and benefit of all my heirs,” have been 
inserted? The sentence was complete without them. They 
add nothing to its clearness or force. On the contrary, if the 
intention of the testator was to pay his debts only, by the 
sale of lots to be laid off, the words are surplusage. They 
stand in the sentence, disconnected with other parts of it, 
and consequently, are without an object.

The testator directed that the town lots should be sold to 
pay his just debts, “ in preference to any other of his property.” 
This released his personal property, which he had bequeathed 
to his children, from all liability on account of his debts. 
And on the hypothesis that he only intended to do this, why 
should the above words have been added? They were not 
carelessly thrown into the sentence when it was first written. 
From the will, it appears they were interlined. This shows 
deliberation, and the exercise of judgment. Without this 
interlineation, the lots were required to be sold to pay debts, 
in preference to other property, in language too clear to be 
misunderstood by any one. It could not have been Drisunder- 
stood, either by the testator or the writer of the will. But, as 
the paragraph was first written, it did not carry out rhe inten- 
ion of the testator. To effectuate that intent, the mterlinea- 
lon was made. The words, “for the use and benefit of all my 

were interlined. Does this mean nothing? This 
eliberation and judgment? Were these words added to 

sentence perfectly clear, and which charged the land with the 
payment of the debts of the testator, without any object? 

^tended to be words of mere surplusage and with- 
ou effect. Such an inference is most unreasonable. It does
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violence to the words themselves, and to the circumstances 
under which they were introduced. No court can disregard 
these words, or the manner of their introduction.

The testator was not satisfied with the direction to his 
executors to sell lots for the payment of his debts, but he 
adds, “for the use and benefit of all my heirs.” By this 
he intended, that the lots should be sold for the payment of 
his debts, and “for the use and benefit of all his heirs.” The 
omission of the word and has given rise to this controversy. 
Had that word been inserted with the others, no doubt could 
have existed on the subject. And its omission is reasonably 
accounted for, by the fact of the interlineation. On such 
occasions, more attention is often paid to the matter to be 
introduced, than to the word which connects it with the 
sentence. That the lots should be sold “for the use and bene-
fit of all his heirs,” after the payment of his debts, is most 
*47R1 reasonable; but it cannot, with the same propriety of

-I language, be said, that the debts *of the testator were 
to be paid “for the use of all his heirs.” The word use 
imports a more direct benefit. That the phrase was used in 
this sense we cannot doubt.

The clauses in the will preceding the one which is now 
under consideration have been examined, and no disposition is 
found in any of them of the town tract. And if it be not 
disposed of in this last paragraph, after the payment of the 
debts, the remaining lots or their proceeds will descend gen-
erally to the heirs of the testator as personal property. The 
law will not disinherit the heir, on a doubtful devise. But we 
think the testator intended that the tract of two hundred 
acres should be laid out in lots and sold, “for the use and 
benefit of all his heirs,” and “the payment of his debts and 
other engagements.”

This construction of the will is strengthened by its justice 
to all the parties interested. That the testator intended to 
give to his sons a much larger part of his property than to his 
daughters, is evident. He gave to his sons an equal share, 
with his daughters, of his personal property. But did he 
intend to cut off his daughters from all interest in his real 
estate ? He could not have had the heart of a dying father to 
have done so. He did not act unjustly to his daughters. 
They, equally with his sons, were devisees of the proceeds of 
the town lots, after the payment of all just debts and othei 
engagements.

It is insisted that the construction of this will hap been con- 
elusively settled by the Supreme Court of Mississippi, in the 
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case of Vick et al. v. The Mayor and Aidermen of Vicksburg, 
1 How. (Miss.), 379.

The parties in that case were not the same as those now 
before this court; and that decision does not affect the inter-
ests of the complainants here. The question before the Mis-
sissippi court was, whether certain grounds, within the town 
plat, had been dedicated to public use. The construction of 
the will was incidental to the main object of the suit, and of 
course was not binding on any one claiming under the will. 
With the greatest respect, it may be proper to say, that this 
court do not follow the state courts in their construction of a 
will or any other instrument, as they do in the construction of 
statutes.

Where, as in the case of Jackson v. Chew, 12 Wheat., 167, 
the construction of a will had been settled by the highest 
courts of the state, and had long been acquiesced in as a rule 
of property, this court would follow it, because it had become 
a rule of property. The construction of a statute by the 
Supreme Court of a state is followed, without reference to the 
interests it may affect, or the parties to the suit in which its 
construction was involved. But the mere construction of a 
will by a state court does not, as the construction of a statute 
of the state, constitute a rule of decision, for the courts of 
the United States. In the case of Swift v. Tyson, 16 [-#477 
Pet., 1, *the effect of the 34th section of the Judiciary 
Act of 1789, and the construction of instruments by the state 
courts, are considered with greater precision than is found in 
some of the preceding cases on the same subject.

The decree of the Circuit Court is reversed, and the cause 
is remanded to that court for further proceedings.

Mr Justice McKINLEY.
In this case I differ in opinion with the majority of the 

court, not only on the construction of the will, but upon 
a question of much greater importance, and that is, whether 
the construction given to this will by the Supreme Court of 
Mississippi is not binding on this court? I will proceed to 
the examination of these questions in the order in which I 
have stated them; and to bring into our view all the provi-
sions of the will, which dispose of the real estate of the testa-
tor, I will state them in the order in which they stand in the 
will, unconnected with other provisions not necessary to aid 
111 a °ns^ru^ng those relating to the real estate.

After the introductory part of the will, and providing for 
his funeral, the testator proceeds to dispose of his estate 
thus; * .................
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“ Secondly, I will and bequeath to my beloved wife, Eliza-
beth Vick, one equal share of all my personal estate, as is to 
be divided between her and all my children, as her own right, 
and at her own disposal during her natural life; and also for 
the term of her life on earth, the tract of land at the Open 
Woods, on which I now reside, or the tracts near the river, as 
she may choose; reserving two hundred acres, however, on 
the upper part of the uppermost tract to be laid off in town 
lots, at the discretion of my executrix and executors.

“ Thirdly, I will and dispose to each of my daughters, one 
equal proportion with my sons and wife, of all my personal 
estate, as they come of age or marry; and to my sons one 
equal part of said personal estate, as they come of age, 
together with all of my lands ; all of which lands I wish to be 
appraised, valued, and divided, when my son Westley arrives 
at the age of twenty-one years; the said Westley having one 
part, and my son William having the other part of the tracts 
unclaimed by my wife, Elizabeth; and I bequeath to my son 
Newit, at the death of my wife, that tract which she may 
prefer to occupy. I wish it to be distinctly understood, that 
that part of my estate which my son Hartwell has received, 
shall be valued, considered as his, and as part of his portion of 
my estate.

“ Fourthly, It is, however, furthermore my wish that the 
aforesaid Elizabeth should keep together the whole of my 
property, both real and personal, reserving the provisions 
before made for the raising, educating, and benefit of the 
before-mentioned children. I wish my executors, furthermore, 
to remember that the town lots now laid off, and hereafter 
*4781 °^’ 011 aforementioned two hundred

•J *acres of land, should be sold to pay my jiist debts, or 
other engagements, in preference to any other of my property, 
for the use and benefit of all my heirs.”

An inquiry which lies at the threshold of this investigation, 
is, what was the meaning and intention of the testator in 
reserving the two hundred acres of land, “ to be laid off in 
town lots ? ”

Did he intend this tract, of two hundred acres, should not 
pass by his will, under the general description of “ all my 
lands?” Or did he mean simply that it should be reserved 
from the use of his wife, in the event she selected the river 
tracts in preference to the Open Woods tract? Or did he 
intend, as the majority of the court have decided, that it 
should be reserved to be sold by his executors, for the pnr- 

. poses of paying his just debts and other engagements, “ and 
to increase the legacies of his daughters? To the last con- 
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struction there is a very material objection. The power of 
the executors to sell the lots laid off, and to be laid off, on the 
two hundred acres, is not absolute, but contingent. The tes-
tator did not direct that any of his property, real or personal, 
should be sold for the purpose of paying bis debts, or for any 
other purpose. But his meaning and intention, as manifested 
by the language employed, is, that if, in the administration of 
his estate, it should become necessary to sell any portion of it 
for the payment of his debts or other engagements, he wished 
his executors to remember that the town lots then laid off, and 
thereafter to be laid off, should be sold “in preference to any 
other of (his) property.”

If the debts and other engagements could have been satis-
fied without a sale of the lots, the executors would have had 
no power to sell them for any purpose whatever; and the 
words “ for the use and benefit of all my heirs,” would have 
been inoperative for the purpose to which they have been 
applied; and the bounty, which it is supposed by the court a 
father’s heart could not withhold from his daughters, would 
have been entirely defeated; and in that event, the interpola-
tion of the word “and,” which has been supplied by the 
court, could not have conferred on the daughters the lots, nor 
the proceeds of the sale of them. But conceding the power 
to sell the lots for the payment of the testator’s debts, do the 
words “for the use and benefit of all my heirs,” give any 
authority to the executors to sell the remainder of the lots, 
after paying the debts, or any right to the heirs to receive the 
proceeds of such sale?

The court seem to admit, by their reasoning, that these 
words alone give no right to the heirs to claim the proceeds, 
nor power to the executors to sell the remainder of the lots, 
and, therefore, they have supplied the word “and,” to unite 
the power granted to sell for the payment of debts, with the 
words “for the use and benefit of all my heirs,” which, they 
say, completes the right to receive the proceeds. If the court 
have the right to alter the will, and then give construe- 
tion to it, they make it mean what they please. *But *- 
1 deny the power of the court, in such a case as this, to add 
the word “and.” The rule is understood to be this: where 
heie is a supposed mistake or omission, all the court has to do 

is to see whether it is possible to reconcile that part with the 
rest, and whether it is perfectly clear, upon the whole scope of 
ie will, that the intention cannot stand with the alleged mis- 
a e or omission. Mellish v. Mellish, 4 Ves., 49. It appears 
o me these words are perfectly consistent with the other

543



479 SUPREME COURT.

Lane et al. v. Vick et al.

parts of the will, and are by no means repugnant to the main 
intention of the testator, but perfectly consistent therewith.

His intention, as manifested by all the provisions of the 
will, appears to be, to divide his personal estate equally among 
his sons and daughters and his wife, and to divide all his real 
estate, or lands, equally among his sons. That he intended 
each son to take an equal part of his lands, is proved by the 
direction to have each portion valued. That half of the Open 
Woods tract was not equal in value to the two river tracts, 
excluding the two hundred acres to be laid off into lots, is 
clearly proved by the will itself; because the testator gives his 
wife her choice of the Open Woods tract, or the two tracts on 
the river; and whichever she selects is, at her death, to go to 
liis youngest son, Newit, and the other to be divided between 
his sons Westley and William ; and he further directs that the 
part which his son Hartwell had received, should be valued, 
considered his, and as part of his portion of the estate. Here 
is a clear and unequivocal intention manifested to give to each 
son an equal portion of his real estate; and it is as clearly 
manifested that the specific portions given are not equal. 
To maintain the construction given to the will by the 
court, the two hundred acres are excluded from the devise of 
all the testator’s lands to his sons. And the question arises, 
and ought to have been decided, how are these portions to be 
equalized? If the two hundred acres passed to the sons by 
the devise, subject to the payment of debts, then a reasonably 
certain contingent means was afforded for equalizing the por-
tions, by dividing and valuing the lots not sold to pay debts, 
to make up deficiencies.

This view alone is sufficient to satisfy my mind that all the 
lands passed to the sons by the general words, “ all of my 
lands, all of which lands I wish to be appraised, and valued, 
and divided, when my son Westley arrives at the age of 
twenty-one years.” Can the words “ for the use and benefit 
of all my heirs,” which in themselves contain no positive 
words of grant, control the previous, positive, and uncondi-
tional, grant of all his lands to his sons ? It appears to me to 
be impossible to give such controlling influence to such words, 
upon any of the known and established rules of construction; 
and especially when they admit of a different interpretation, 
by which they would stand in perfect harmony with the other 
provisions of the will.
*d«ni The accounts settled by the executor, with the

J Orphans’ Court, *and which are part of the record 
exhibited in the bill of complaint, show that between twenty- 
five thousand and thirty thousand dollars of the debts of the 
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estate were paid by the proceeds of the cotton crops / which 
proves that a large portion of the personal estate consisted of 
slaves. Is it not reasonable, therefore, to suppose the testator 
had in his mind the disadvantages that would result to all his 
children, if he should leave his slaves liable to be sold for the 
payment of his debts, when he ordered the lots, which were 
unproductive, to be sold for that purpose, “ in preference to 
any other of his property ” which was productive ? Acting 
upon this view of his affairs, is it at all surprising that he 
should have inserted in his will, even by interlining, the 
words, “for the use and benefit of all my heirs,” that being 
the reason which induced him to charge the debts upon the 
town lots ?

But putting out of view all extraneous considerations, can 
the construction given by the court to this part of the will be 
sustained upon principle? Executors have no authority to 
sell real estate, unless the power -to sell, and the purpose of 
the sale, are expressed in the will. Therefore the court can-
not infer, from a power expressly granted to sell the estate for 
one purpose, a power to sell it for another purpose not granted. 
Hill x. Cook, 1 Ves. & B., 175. In the case under considera-
tion, the only authority given by the will to sell the town lots, 
was for the payment of debts; and there the power of the 
executors to sell any portion of the estate terminated. When 
they had sold as many of the lots as were necessary to pay the 
debts, the remainder fell into the general devise of all the lands 
of the testator to his sons; and the purposes of the testator, in 
relation to his real estate, were accomplished, according to his 
plain intention, when all the provisions of the will are taken 
together.

To reserve the remainder of the lots from the general devise, 
and to give effect to the interlined words, different from their 
plain meaning, in the connection in which they stand with the 
other provisions of the will, the court revive the exhausted 
power of sale, and give capacity to all the heirs to take the 
proceeds of the sale of the remainder of the lots, by inserting 
the conjunction “and” between the power to sell the lots for 
the payment of debts and the interlined words; thereby 
changing the meaning of the whole sentence. This cer-
tainly is not. construing the will; but it is making a will, 
arl. this portion of the testator’s estate to his daughters, 
W mt • he P^ainly intended for, and gave to, his sons.

This will was brought in question before the High Court of 
rrors and Appeals of the state of’ Mississippi, in the case of 
iek and others v. The Mayor and Aidermen of Vicksburg, 1 
ow. (Miss.), 442. The question before that court was, 
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whether the land in controversy had been dedicated by Newit 
Vick, in his lifetime, to public purposes, or passed to, and was 
*4811 ves^e(l in his devisees by his will; and it is a part of 

J the same land in controversy in the case *before this 
court; the court of Mississippi having concurrent jurisdiction 
of the subject-matter with this court, decided, that the whole 
of the real estate was devised to the sons of Newit Vick, 
deceased; and that his daughters were entitled to no part of 
the lots, nor any part of the proceeds of the sale of them. 
According to the Constitution and laws of the United States 
and previous decisions of this court, I think this court was 
bound to follow the decision of that court upon the construc-
tion of the will.

The 2d section of the 3d article of the Constitution of the 
United States declares, “The judicial power shall extend to 
all cases in law and equity arising under this Constitution, 
the laws of the United States, and treaties made or which 
shall be made under their authority; to all cases affecting 
ambassadors, other public ministers, and consuls; to all cases 
of admiralty and maritime jurisdiction; to controversies to 
which the United States shall be a party; to controversies be-
tween two or more states, between citizens of different states, 
between citizens of the same state claiming lands under grants 
of different states, and between a state or the citizens thereof 
and foreign states, citizens, or subjects.” In these three latter 
classes of cases, the jurisdiction of the courts of the United 
States is concurrent with the state courts. In this case it 
originated between citizens of different states, and is, there-
fore, concurrent with the courts of Mississippi. Before the 
jurisdiction here conferred on the courts of the United States 
could be exercised, it was necessary their powers and author-
ity should be established and defined by law. And accord-
ingly, by the 34th section of the act of Congress of the 24th 
of September, 1789, it is enacted, “That the laws of the sev-
eral states, except where the Constitution, treaties, or statutes 
of the United States shall otherwise require or provide,, shall 
be regarded as rules of decision in trials at common law in the 
courts of the United States, in cases where they apply- Th® 
purposes for which jurisdiction was given to the courts of the 
United States between citizens of different states in ordinary 
matters of controversy, between citizens of the same state 
claiming lands under grants from different states, and between 
an alien and a citizen of a state, was to give in each of these 
cases, at the option of the plaintiff, a tribunal, presumed to e 
free from any accidental state prejudice or partiality, for the 
trial of the cause.
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And when Congress defined the powers of the courts of the 
United States, they directed, that the laws of the several 
states should be regarded as the rules of decision in suits at 
common law, in cases where they apply. And upon these 
principles, with few, if any exceptions, has this court acted 
from the commencement of the government down to the 
present term of this court. That they should continue so to 
act, is of great importance to the peace and harmony of the 
people of the United States. If the state judicial *tri- [-#409 
bunals establish a rule, governing titles to real estate, •- 
whether it arise upder statute, deed, or will, and this court 
establishes another and a different rule, which of these two 
rules shall prevail? They do not operate like two equal 
powers in physics, one neutralizing the other; but they pro-
duce a contest for success, a struggle for victory ; and in such 
a contest it may easily be foreseen which will prevail.

The state courts have unlimited jurisdiction over all the 
persons, and property, real and personal, within the limits of 
the state. And as often as the courts of the United States 
have it in their power, by their judgments, under their limited 
jurisdiction, to turn out of the possession of real estate those 
who have been put into it by the judgment of the highest 
court of appellate jurisdiction of the state, so often that pos-
session will be restored by the same judicial state power. To 
avert such a contest, and in obedience to the act of Congress 
before referred to, this court have laid it down, in many cases, 
as a sound and necessary rule, that they should follow the 
state decisions establishing rules and regulating titles to real 
estate. And in the following cases they have applied the rule 
to the construction of wills, devising real estate. In Jackson 
v. Chew, 12 Wheat., 162, the principle is fully maintained. 
In that case the court say, “The inquiry is very much nar-
rowed by applying the rule which has uniformly governed 
this court, that where any principle of law, establishing a rule 
of real property, has been settled in the state courts, the same 
rule will be applied by this court, that would be established 
by the state tribunals. This is a principle so obviously just, 
and so indispensably necessary under our system of govern-
ment, that it cannot be lost sight of.” The question in that 
case arose upon the construction of a will devising land in 
pew York. In the case of Henderson and wife v. Griffin, 5 
f the court say, “ The opinion of the court in the case 

ot Kennedy v. Marsh was an able one; it was the judicial con- 
f nation of the will of Mr. Laurens, according to their view 

oi the rules of the common law in that state, as a rule of 
property, and comes within the principle adopted in Jackson
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v. Chew, 12 Wheat., 153, 167.” These cases are in strict con-
formity with the 34th section of the act of the 24th Septem-
ber, 1789, above referred to.

There are many other decisions of this court applicable to 
this case; some of them have followed a single decision of a 
state court, where it settled a rule of real property. And at 
the present term of this court, in the case of Carroll v. 
Safford, treasurer, ^c., it was held, that it was not material 
whether it had been settled by frequent decisions, or a single 
case. From these authorities, it is plain, the jurisdiction of 
this court is not wholly concurrent in this case with the 
Supreme Court of Mississippi; but in power of judgment it 
is subordinate to that court, and, therefore, the construction 
*48^7 *glven by that court to the will ought to have been

-I the rule of construction for this court.

Mr. Chief Justice Taney  concurred in the opinion of Mr. 
Justice Mc Kinley .*

Francis  C. Black  and  James  Chapm an , Plai nti ffs  in
Error , v . J. W. Zachari e & Co., Def endants .

When a creditor, residing in Louisiana, drew bills of exchange upon his 
debtor, residing in South Carolina, which bills were negotiated to a third 
person and accepted by the drawee, the creditor had no right to lay an at-
tachment upon the property of the debtor, until the bills had become due, 
were dishonored, and taken up by the drawer.

By the drawing of the bills a new credit was extended to the debtor for the 
time to which they run.1

*On the trial of this case, Mr. Justice Story  was absent; four of the 
judges, therefore, ruled the decision.

xThe acceptance by the creditor of Patt. & H. (Va.), 504; Van Epps y 
the note of the debtor, or the draw- Dillaye, 5 Barb. (N. Y.), 244; Pul-
ing of a bill of exchange by the cred- nam v. Lewis, 8 Johns. (N. Y.KJ®y 5 
itor, which is accepted by the debtor, Stedman v. Gooch, 1 Esp., 3; Aws- 
does not extinguish the original debt, lake v. Morgan, 5 T. R., 513; Gnjjitn 
Ex parte Barclay, 7 Ves., 597; Ly- v. Owen, 13 Mees. & W., 58; -Phwnw 
man v. Bank, 12 How., 225; Morrison Ins. Co. v. Allen, 11 Mich., 501; Brie 
v. Smith, 81 Ill., 221; Shepard v. Al- n . Price, 16 Mees. & W., 2315 
len, 16 Kan., 182; Der Zin v. Chamblin, v. Canovan, 57 How. (N. Y.) Pr.,o , 
6 Minn., 468; Wadlington v. Covert, and the reason for this rule is, 
51 Miss., 631; Breitung v. Lindauer, the holder might transfer the no e 
37 Mich. , 217; Christian v. Newbury, bill to a bona fide purchaser, and 
61 Mo., 446; Bradford v. Fox, 38 N. subject the debtor to payment ot do ib  
Y., 289; but only suspends the right the original and the new debt.
of action until the note or bill is dis- v. Trice, 21 Gratt. (Va,), 5ob, 
honored. Armistead v. Ward, 2 man v. Jett, 42 Wis., 488; Mem 
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The laws of Louisiana, allowing attachments for debts not yet due, relate 
only to absconding debtors, and. do not embrace a case like the above.

The legal title to stock held in corporations situated in Louisiana, does not 
pass under a general assignment of property, until the transfer is completed 
in the mode pointed out by the laws of Louisiana, regulating those corpora-
tions.2

But the equitable title will pass, if the assignment be sufficient to transfer it 
by the laws of the state in wh‘ eh the assignor resides, and if the laws of 
the state where the corporatior s exist do not prohibit the assignment of 
equitable interests in stock. Such an assignment will bind all persons who 
have notice of it.3

The laws of Louisiana do not prohibit the assignment of equitable interests 
in the state by residents of other states.

Personal property has no locality. The law of the owner’s domicil is to deter-
mine the validity of the transfer or alienation thereof, unless there is some 
positive or customary law of the country where it is found to the contrary.4

Boury, 4 Ohio St., 60; McIntyre v. 
Kennedy, 29 Pa. St., 448; Syracuse 
B. B. Co. v. Collins, 57 N. Y., 641; 
Foster v. Hill, 36 N. H.. 526; Cald-
well v. Fifield, 4 Zab. (N. J.), 150. 
The giving of a note or bill is some-
times said to be a conditional pay-
ment. Belshaw v. Bush, 11 Com. B., 
205, (73 Eng. Com. L., 205); Sweet v. 
James, 2 R. I., 270; Mooring v. Mo-
bile Co., '21 Ala., 254; Higgins v. Wor-
ten, 18 Cal., 330; Bill v. Porter, 9 
Conn., 23; Ward v. Evans, 2 Ld. 
Raym., 928. So the action for the 
original debt is equally suspended if a 
note of a third person is taken for 
such debt. Ford v. Beech, 11 Q. B., 
867. (63 Eng. Com. L., 867) ; Belshaw 
v. Bush, 73 E. C. L., 205; Peter v. 
Beverly, 10 Pet., 532; Fickling v. 
Brewer, 38 Ala., 685; Clarke v. Sav-
age, 20 Conn., 258; Brown v. Olm-
stead, 50 Cal., 162; Graham v. Skyer, 
15 La. Ann., 49; Huse v. McDaniel, 
33 Iowa, 406; Guion v. Doherty, 43 
Miss., 538; Powell v. Charless, 34 Mo., 
485; League v. Waring, 85 Pa. St., 
244; Watson v. Owens, 1 Rich. (S. C.), 
Ill; Nightingale v. Chaffee, 11 R. I., 
609; Bates v. Bosekrdns, 37 N. Y., 
409.

If something else was to have been 
clone besides the mere giving of the 
note or bill, and that something is not 
performed, the cause of action on the 
original debt is not suspended. Put-
nam v. Lewis, 8 Johns. (N. Y.), 389- 
see Norris v. Aylette, 3 Campb., 329. 
the taking of the note or bill for a 
ebt secured by a sealed instrument is 

said not to suspend the cause of 
action. Drake n . Mitchell, 3 East, 
¿^Curtis v. Bush, 2 Ves. & B., 416 
nor prevent distress for rent. Brown

v . Gilman, 4 Wheat., 256; Davis n . 
Gy de, 2 Ad. & E., 623.

2 Appl ied . Cronin v. Patrick Co., 
4 Hughes, 532.

3 Cite d . Walker v. Detroit Transit 
B’y Co., 47 Mich., 347; Beckwith v. 
Burrough, 13 R. I., 298.

4 It is a general law of contracts 
that a contract valid at the place 
where it is entered into, is valid in all 
other places, and the courts of all 
other places will enforce it when 
called upon by the complaining party. 
This general rule is extended to all as-
signments of property. “The deed 
in question having been made in the 
state of Virginia, and by a corpora-
tion created by the laws of that state, 
its validity must depend upon those 
laws. It is a general principle, admit-
ting of few exceptions, that in con-
struing contracts made in a foreign 
country, the courts are governed by 
the lex loci as to the essence of the 
contract; that is, the rights acquired 
and the obligations created by it.” 
Baltimore, &c. B. B. Co. v. Glenn, 28 
Md., 287. See DeSobry v. DeLaistre, 
2 Har. & J. (Md.), 191; Washer v. 
Everhart, 3 Gill. & J. (Md.), 244; 
Hall v. Mullen, 5 Har. & J. (Md.), 
193; Hanford v. Paine, 32 Vt., 442; 
Moore v. Willett, 35 Barb. (N. Y.), 
663; Guillander v. Howell, 35 N. Y., 
657; s. c. 6 Am. L. Reg., 522, and 
note; Ockerman n . Cross, 54 N. Y., 
29.

So the general rule is that an assign-
ment of property, either voluntary or 
under a statute authorizing it for a 
division among creditors, valid in the 
state where assigned, is also valid as 
to property situate in another state, 
unless the laws of the latter state ren-

549



483 SUPRÊME COURT.

Black et al. v. Zacharie & Co.

This  case was brought up by writ of error from the Circuit 
Court of the United States for East Louisiana.

It was an attachment issued originally by the Commercial 
Court of New Orleans, (a state court,) against the goods and 
chattels, lands and tenements, rights and moneys, effects and 
credits, of Black, at the instance of Zacharie & Co., and re-
moved, on the petition of Black, into the Circuit Court of the 
United States.

Black resided in Charleston, South Carolina, and Zacharie 
& Co. in New Orleans.

In 1837, Black was the owner of five hundred shares of the 
capital stock of the New Orleans Gas Light and Banking 
Company, and six hundred shares of the Carrollton Bank of 
New Orleans. On the 31st of May, in that year, he assigned 

to Bank of South *Carolina, as security for a loan,
-I his shares in the Gas Light and Banking Company, 

with power to sell, if necessary.
The shares in the Carrollton Bank were mortgaged to that 

bank.
Zacharie & Co. and Black were in commercial correspond-

ence from 1835 to 1840, and a number of letters were inserted 
in the record. The point of law, however, which was based 
upon those letters, having been decided by the court below, 
and the decision not excepted to, it is unnecessary to recite 
their contents.

In the early part of 1841, Zacharie & Co. shipped to Black 
a cargo of sugar and molasses, which was sold from time to 
time, beginning with January the 25th, and ending with April 
9th, partly for cash and partly on time.

The following bills of exchange were drawn by Zacharie 
& Co., on Black:

February 17th, at sixty days after sight, $1,500 00
February 18th, “ “ “ “ 1,500 00

der the assignment void; such a law 
must be a statute. Caskie v. Web-
ster, 2 Wall. Jr., 131; Law v. Mills, 
18 Pa. St., 185; Quillander Howell, 
35 N. Y., 657; s. c. 6 Am. L. Reg., 
522, and note ; Frazier v. Fredericks, 
4 Zab. (N. J.), 166; Varnum v. Camp, 
1 Gr. (N. J.), 329; Livermore v. 
Jenckes, 21 How., 126; Crapo v. Kel-
ly, 16 Wall., 610, reversing 45 N. Y., 
86. The assignee takes a title supe-
rior to the lien of a subsequent at-
taching creditor. Kelstadt v. Reilly, 
55 How. (N. Y.) Pr., 373; Moore v. 
Willett, 35 Barb. (N. Y.), 363; Kelly
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v. Crapo, 45 N. Y., 86, (not reversed 
upon this point.) But a transfer of 
such property giving preference to 
local creditors is void as to foreign 
creditors with respect to property sit-
uate in another state. Moore v. Bon-
nell, 2 Vr. (N. J.), 90; Varnum v. 
Camp, 1 Gr. (N. J.)> 326; Zipey v. 
Thomson, 1 Gray (Mass.), 243; Emer 
v. Beste, 32 Mo., 240; yet not as to 
property conveyed into another state 
by the transferrer or a third person. 
Jones v. Taylor, 30 Vt., 42; Baker v. 
Stacy, 25 Miss., 477; Ferguson v. 
Clifford, 37 N. H., 87.



JANUARY TERM, 1845. 484

Black et al. v. Zacharie & Co.

February 24th, at sixty days after sight, 2,000 00 
March 1st, “ “ “ “ 2,000 00
April 1st, “ “ “ “ 1,088 25

They were all drawn in favor of Alexander McDonald, and 
accepted by Black. The two first fell due on the same day, 
viz.: on the 30th April, 1841, and were protested.

On the 15th April, 1841, Black executed a power of attor-
ney, appointing the cashier of the Gas Light and Banking 
Company his agent, to transfer the five hundred shares of 
stock standing in his name to the Bank of South Carolina.

On the 16th of April, 1841, this power was forwarded by 
the Bank of South Carolina to the cashier of the Gas Light 
and Banking Company, with a request that the transfer might 
be immediately made, and a new certificate issued.

On the 28th of April, 1841, Black made a general assign-
ment of all his property to James Chapman, for the benefit of 
all his creditors, mentioning particularly the five hundred 
shares of stock in the Gas Light and Banking Company, sub-
ject to the mortgage before-mentioned to the Bank of South 
Carolina, and the six hundred shares in the Carrollton Bank, 
subject to a mortgage to the Carrollton Bank. These mort-
gages the trustees were directed to pay off, and divide the sur-
plus amongst the creditors named in a schedule annexed to 
the deed, including Zacharie & Co.

On the same day Black addressed a letter to Zacharie & 
Co., informing them of what he had done, and that he had 
sent the assignment to Messrs. J. H. Leverich & Co. He said 
also—

Your two drafts, SI,500 each, fall due on the 30th inst.
Your one draft, $2,000, falls due on the 7th May.
Your one draft, $2,000, falls due on the 3d June.
Your one draft, $1,088, falls due on the 14th June.
On the 4th of May, 1841, Zacharie & Co. filed an r*^.gg 

affidavit for *the purpose of obtaining from the Com- L 
mercial Court of New Orleans, as before stated, an attachment 
against the goods and credits of Black. The necessary bond 
was given, and the attachment laid in the hands of the Carrol- 
ton Bank, and of the Gas Light and Banking Company.

On the 5th of May, 1841, Zacharie & Co. addressed to 
Black a letter, from which the following is an extract:

“Francis  C. Black , Esq.
“Dear  Sir :—Yours of the 28th ultimo came to hand yes-

terday morning at the opening of the post-office, and immedi-
ately after the shock the writer experienced, he called on our 
attorney, and in less than ten minutes we had an attachment 
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levied on your stocks, both of the Carrollton and Gas Banks, 
and am happy to say that our attorney assures us that we have 
succeeded it in spite of our assignment, which is worthless in 
our state, particularly as no transfer had taken place on the 
books of the bank; this course we feel satisfied you must 
approve of, as it certainly will relieve you from the very 
unhappy and truly inevitable dilemma of throwing upon your 
friend, who to serve you has, without compensation, accepted 
for your accommodation upwards of $3,000, a loss to that 
amount. A neglect to provide for this sacred and confidential 
debt, you could not be sustained in by your best friend; and 
indeed we cannot but believe you will be happy to learn the 
course we have pursued, and we now hope that your assignee 
will urge a decision as soon as practicable, as it is useless to 
procrastinate the matter longer than necessary.”

On the 5th of May, 1841, J. H. Leverich addressed letters to 
the cashier of the Carrollton Bank, and of the Gas Light and 
Banking Company, requesting them to transfer the stock in 
their respective institutions, standing in the name of Black, 
to Chapman, his assignee; to which the following answers 
were returned:

“ Gras Light and Banking Company,
“ New Orleans, May 5th, 1841.

“ Messrs. James  H. Leverich  & Co.
“ Gentlemen  :—In answer to your note of this date, I have 

to say, that on the 22d ult. I received a letter from J. Chap-
man, cashier of the Bank of South Carolina, covering a cer-
tificate of five hundred shares of the stock of this institution, 
in favor of Francis C. Black, together with a power from said 
Black to me to transfer the stock to the Bank of South Caro-
lina; that said power being not considered sufficiently formal, 
(although it might be thought so by persons less rigid than 
myself in matters of the kind,) was returned to the Bank of 
South Carolina, with the remark, that upon another being fur-
nished in conformity with corrections which were stated on 
the face of the one returned, the desired certificate would be 
transmitted.

“ On the 4th inst., a notice of seizure, of all effects or property 
of said Black, in this bank, under an attachment was served; 
*4881 consequently, *under all these circumstances, we can-

-* not consent to the transfer requested in your note, but 
must hold the stock, subject to the decision of the courts.

“ Respectfully, your obedient servant, „
(Signed) “ J. W. Houston , Cashier.
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“ Carrollton Bank,
'•'‘New Orleans, ^th May, 1841.

“Gentlemen :—Your application, of date 5th. inst., to 
transfer six hundred shares and stock, standing in the name of 
F. C. Black, by virtue of a power from James Chapman, as 
his assignee, is noted. The transfer cannot be allowed, because 
that said stock has been attached at the suit of J. W. Zacha- 
rie & Co., served on the 4th inst., and also for the reason that 
said stock is pledged to this bank for a stock loan.

“Very respectfully,
(Signed) “John  Nicholson , Cashier.

“ Messrs. J. H. Leveb ich  & Co., New Orleans.”

On the day when the attachment was issued, the court ap-
pointed counsel to represent the absent defendant, and on the 
12th June, 1841, that counsel filed an answer on behalf of 
Black, but without instructions from him.

On the 19th of November, 1841, Black filed a petition pray-
ing that the cause might be removed into the Circuit Court of 
the United States, and it was accordingly removed.

On the 7th of December, 1841, Black prayed oyer of the 
bills of exchange, and Chapman filed a petition of interven-
tion, in which he set forth the assignment to him by Black on 
the 28th of April, claimed the shares of stock in consequence 
thereof, and prayed that the attachment might be dissolved. 
Zacharie & Co. appeared to the intervention, and denied all 
the allegations in the petition except that the stock had been 
attached and the case removed.

The notes were filed in conformity with the prayer for oyer.
On the 28th of December, 1841, Black filed the following 

exceptions and answer:
“ And now into the ninth Circuit Court of the United 

States, for the eastern district of Louisiana, comes Francis C. 
Black, the defendant in said suit, by his attorneys, and excepts 
to the order and writ of attachment granted therein, to the 
petition and the demand therein made, and for cause of ex-
ception, avers that at the institution of said suit the plaintiffs 
therein had no cause of action whatever against this defend-
ant, and that no debt was at the date of said suit due by 
defendant to said plaintiff, all of which is apparent by the 
petition of said plaintiff, and the account and bills of exchange 
annexed and referred to; wherefore defendant prays that said 
writ of attachment be set aside and dismissed, and that said 
suit be dismissed.

* But if the said exception be overruled, then this defend-
ant answers to said suit, and denies all and singular the 
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*allegations in plaintiff’s petition contained, and denies spe-
cially being indebted to said plaintiffs as alleged in said 
petition; and defendant further pleads that the bank-stock 
attached in this case was not, at the date of said attach-
ment, the property of defendant, or liable to be attached for 
any debt by him owing, and that the said stock was then the 
property of James Chapman of South Carolina, who became 
the owner thereof under a trust-deed for the benefit of all the 
creditors of defendant without distinction, executed in Charles-
ton, South Carolina, on the 28th April, 1841, and that said 
stock was delivered to said Chapman before the issuing of the 
attachment in this case. Defendant further shows that the 
said trust-deed was executed in due form of law in South Car-
olina, where defendant resides, and that the same is effectual 
to pass the said stocks both in said state where it was exe-
cuted and in this state; and that before the attachment in 
this case, the plaintiffs were notified of said assignment, and 
that the Gas Bank and the Carrollton Bank were also notified 
of said assignment immediately after the execution thereof. 
Wherefore defendant prays that plaintiffs’ demand be dis-
missed.”

On the 18th of January, 1842, the court overruled these 
exceptions.

In March, 1842, the cause came on for trial, when the jury 
on the 5th of March found a verdict for the plaintiffs Zacha- 
rie & Co. against the defendant, Black, for the sum of $8000.

A motion for a new trial was made, but overruled.
Before stating the bills of exception which were taken on 

the trial, it is proper to mention that the depositions of three 
members of the bar of South Carolina were read in evidence 
to show what the law was in that state. The following is an 
extract from that of J. L. Pettigru:

“ That he, the witness, knows that the said Francis C. Black 
immediately advised the plaintiffs in this cause of his assign-
ment, and that, in consequence thereof, they laid their attach-
ment, for he, the witness, has seen the letter of the said 
Francis C. Black to the said J. W. Zacharie, and the answer 
to it, and he advised the assignee, as well as Mr. Black, to 
inform all the creditors immediately of what has been done. 
But by the law and usage of South Carolina, no act of the 
cestui que trust, or creditor in whose favor an assignment is 
made, is necessary either to entitle them to the benefit of its 
provisions, or give validity to the deed; and that the assignor 
and assignee were advised by the witness to give the creditors 
notice, because, in a business point of view, it is right and 
proper always to inform a correspondent or creditor of that
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which concerns his interest; and because, by an act of Assem-
bly of this state, (Statutes of South Carolina, vol. 6, p. 365,) 
it is made the duty of an assignee to call the creditors together 
within ten days after the execution of the assign- ¡-*400 
ment, to appoint agents on their part, equal in *num- L 
ber to the assignee, with equal authority in the execution of 
the trust; but if the assignee neglects his duty, the deed is 
not thereby invalidated, but the creditors may appoint their 
agents, and take the whole property out of the hands of the 
assignee, and apply the same according to the provisions of 
the deed.

“And the witness says that he has practised in the courts 
of South Carolina for nearly twenty-nine years as a solicitor 
and counsellor, and he deems himself qualified to express an 
opinion on the law of South Carolina. That, by the common 
law, as known and administrated in South Carolina, an assign-
ment completely diverts the property from the execution of 
the deed, so that it cannot be questioned by the assignee him-
self, and, if free from fraud, cannot be questioned by his cred-
itors or anybody else, and that though such assignment be 
made abroad, it passes the property of the debtor in South 
Carolina from the instant of its execution, and no subsequent 
attachment can disturb the right of the assignee. That this 
principle was denied as long ago as the year 1816, in the case 
of Prime v. Yates, Treadw. (S. C.), 770. That the distinction 
between an assignment of the party and one by operation of 
law, was taken and recognized in Topham n . Chapman, 1 Con-
stitutional Report, 283, decided in the year 1817. That this 
decision was followed in Brown v. Minis, 1 McCord (S. C.), 
106, though the point there was not considered one of any 
difficulty, the controversy in that case turning on other ques-
tions involved. But the very question between an assign-
ment of property in South Carolina, executed in New York, 
in trust for creditors, and an attachment laid on the property 
of the assignor in South Carolina after the date of the assign-
ment, was raised in West v. Tapper, in the year 1829, and was 
decided in favor of the assignment, in which case his honor, 
Judge Gilchrist, of the United States Court, then at the bar, 
was of counsel for West, the assignee: see 1 Bail. (S. C.), 193. 
That the question was made again in Grreen v. Maury, decided 
in the. year 1831, and again decided that a bona fide assign-
ment in trust for creditors (though made out of the state, and 
of the property within the state,) takes precedence of a sub-
sequent attachment. That since that time the point has not, 
as far as witness knows, been questioned, although property to 
an immense amount has been passed by such assignments, and 
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so well settled is the law on the subject, that if the situation 
of these parties were reversed, and the plaintiffs, by a bona fide 
assignment in Louisiana, had conveyed their property in South 
Carolina, whether consisting of real or personal estate, or 
choses in action for the payment of debts, no lawyer of repu-
tation could be found to advise a creditor in this state to 
attempt to take the property by a subsequent execution or 
attachment. That in the case of the assignment of stocks, 
though they can only be transferred on the books of the bank 
itself, yet the assignee would be entitled to call for a trans- 

^er’ and n0 credit°r by any attachment subsequent to
J *the deed of assignment could prevent the assignee 

from taking the stocks, and disposing of them according to 
the trusts of the deed, and that in the decision of the ques-
tion, it is perfectly immaterial whether the assignee be in 
actual possession of the property assigned when such prop-
erty is capable of manual delivery, or whether the transfer be 
completed on the books of the bank when the property is of 
such a nature as to require such transfer, for in all cases the 
right of property is in the assignee from the date of the deed, 
and there is nothing for the attachment to act upon.

Mr. McGrady says, “that he has read the deposition of Mr. 
Pettigru, and concurs fully in the opinion expressed by him.”

Mr. Henry Bailey also concurs, and adds, “that no assent 
or other act on the part of the assignee, or cestui que trust, is 
necessary to give validity to an assignment for the benefit of 
creditors, unless such assent or act is made a condition prece-
dent by the express provisions of the deed of assignment, in 
which case the conventional law of the parties supersedes the 
general law of the land; that the assignment takes effect from 
its execution, and although executed in a foreign country, pre-
vails over a subsequent attachment or assignment in South 
Carolina; that this principle applies only to voluntary assign-
ments by the debtor, and not to assignments by operation of 
the foreign laws of a country, such as the bankrupt law of 
England; that the cases cited by Mr. Pettigru in his foregoing 
deposition are of unquestionable authority in South Carolina, 
two of which were reported by this witness when he held the 
office of State Reporter; that the same principles have been 
recognized in various adjudications since, and are universally 
regarded by the bar of this state as settled and familiar law.

The following are the bills of exceptions to the ruling of the 
Court upon the trial:

“ Be it known, that on the trial of this case the plaintiffs 
offered in evidence the following bills of exchange, to wit:
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One of 17th February, protested 30th April, 1841, $1500 00 
One of‘18th February, protested 30th April, 1841, 1500 00 
One of 24th February, protested 7th May, 1841, 2000 00
One of 24th March, protested 3d June, 1841, 2000 00
One of 1st April, protested 14th June, 1841, 1088 25

“ And before said drafts were offered in evidence, it was 
proved by the testimony of a witness, that each of said drafts 
had been negotiated by the plaintiffs; that the two drafts of 
$1500 each were returned under protest, and taken up by the 
plaintiffs on the 7th May, 1841; the draft of $2000, protested 
on the 7th May, was returned and taken up on the 17th May, 
1841; the draft for $2000, protested on the 3d June, 1841, was 
returned and taken up on the 10th June, 1841; and the draft 
for $1088.25 was returned and taken up by the plaintiffs on 
the 30th June, 1841. And before the said drafts were 
offered in evidence, the said plaintiff also introduced [-*4™ 
*the account sales, marked ‘A;’ the letter of the •- 
defendant on file, of date the 28th April, 1841; and the deed 
of assignment executed in Charleston on 28th April, 1841. 

■ All of which, to wit, the said bills of exchange, the account 
sales marked ‘ A,’ the said letter, and the said assignment, are 
prayed to be taken as a part of the bill of exceptions; and 
the counsel for the defendant thereupon objected to the said 
bills of exchange as evidence in this case, and denied the 
plaintiffs the right to present them to the jury, on the ground 
that by said bills of exchange, and said testimony connected 
therewith, it fully appeared that the indebtedness of defend-
ant to plaintiff, thus attempted to be proved, arose after the 
institution of this suit, and said bills were, consequently, no 
evidence in this cause; but the said objection was overruled, 
and the plaintiffs were permitted to present the said drafts 
and protests to the jury as evidence, and the defendant’s coun-
sel thereupon took this bill of exceptions. The plaintiff’s 
petition and the account current annexed thereto had, before 
the said bills were offered, been read to the jury as pleadings, 
but not as evidence.

“Theo . H. Mc Caleb , [seal .]”

A great number of letters were then given in evidence, and 
made a part of the exception. Some of them have been 
already quoted; those which have not, were intended to show 
an agreement between Zacharie & Co. and Black, that the 
former should hold the stock as security for advances which 
they alleged themselves to have made to Black. But the 
court, by granting the ninth prayer asked by the intervenor, 
decided this point against Zacharie & Co., whose counsel did 
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not except to the opinion of the court. The papers, therefore, 
need not be further noticed.

The defendant, Black, and the intervenor, Chapman, offered 
separate prayers to the court, viz.:

The defendant prays the following instructions to the jury: 
“ 1. That the drawing, negotiations, and acceptance of bills 

of exchange operate a complete transfer of the funds of the 
drawer in the hands of the acceptor, up to the amount of the 
bills so drawn and accepted.

“ 2. That after the negotiation and acceptance of such bills, 
the drawer ceases to be a creditor of the acceptor for the 
amount thereof, and has no right of action against the accep-
tor for said amount.

“ 3. That the plaintiff’s account annexed to this petition, in 
which the proceeds of sugar and certain advances are charged 
on one side, and certain bills of exchange are credited on the 
other, is an admission that said proceeds and advances consti-
tuted the final against which said bills were drawn.
“ 4. That if the jury believe, from the evidence before them, 

that such bills have been drawn, negotiated, and accepted, the 
*4Q11 sa^ drawing, negotiation, and acceptance transferred

J to the payee of said *bills so much of the said fund 
against which they were drawn as is represented by said bills. 

“ 5. That if the jury believe, from the evidence before them, 
that at the date of the institution of this suit the plaintiffs 
had drawn and negotiated such bills, and were not then the 
holders thereof, then the jury must reject from the plaintiff’s 
demand the amount of said bills, although it should have been 
proved that subsequently to the institution of this suit, to wit, 
upon the return of said bills under protest, the plaintiffs took 
up the same, and became the owners thereof.

“ 6. That a suit upon an account, the items of which con-
sist of the amounts of certain bills of exchange, and that a 
suit upon such bills, cannot be maintained, unless the plaintiff 
in the suit is the holder of the bill at the date of the institu-
tion of his suit.”

The intervenor prays the following instructions:
“ 1. That a bona fide assignment of property by a debtor for 

the equal benefit of all his creditors is not unlawful, but is 
highly favored by the law.

“ 2. That the law presumes an assent of creditors to such 
an assignment, unless their dissent is proved, and that the 
creditors who assent acquire, from the date of the assignment, 
an interest in the property which cannot be destroyed by a 
subsequent attachment of any single creditor. .

“ 3. That from the date of the assignment the title of t • 
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assignor is divested and the property assigned and delivered 
is not liable to attachment for his debts, and that bank stocks 
are incorporeal rights, the deriving of which passes by the 
delivery of the title or act of transfer.

“4. That if the certificates of the stocks are not in the 
possession of the owner, but in the possession of other per-
sons, to whom he has pledged them, said owner may make 
a valid transfer, and an effectual and complete delivery of 
such stock, by delivering to the vendee or assignee a written 
title to the same, and that such title passes all the interest of 
the assignor.

“ 5. That the provisions in the charters of the Carrollton 
and Gas Banks, to the purport that the transfer of stocks in 
those banks shall not be effectual or valid, until entered upon 
the books of the banks, are introduced solely for the protec-
tion of the interests of said corporations, and for purposes 
connected with the elections thereof; but that said provisions 
do not in any wise alter or affect the general laws touching 
the delivery of incorporeal rights or stocks in said banks.
“6. That a sale or assignment of stocks in said banks, and the 

delivering of the title to the same, makes the assignee or 
vendee the owner of the same, although the transfer should 
not have been entered upon the books of the bank, subject 
only to such rights or equities as said banks themselves 
may have or possess upon said *stocks, and that the *- 
vendee or assignee may force the bank to enter such transfer 
upon their books.

“ 7. That if the jury believe, from the evidence before them, 
and especially from the act of assignment, and the depositions 
of witnesses taken in Charleston, South Carolina, on file and 
offered in evidence, that on the 28th day of April, 1841, the 
defendant, being domiciliated in the state of South Carolina, 
an^ being indebted to sundry persons in the amount stated in 
said depositions, and being the owner of the six hundred and 
sixty shares of the stock of the Carrollton Bank, and five 
^undred shares of the stock of the Gas Bank, executed and 
elivered to the intervenor a deed of assignment of said stocks 
ona fide, and for the benefit of all his creditors; that said 

s ock was, after said date, attached by the plaintiffs; that no 
creditor is shown to have objected to said transfer, except the 
tW+i ’ °^ber creditors are proved to have excepted;

a the certificates of said stock were not, on the date afore- 
3*P^^^^on of said defendant, by reason of his having 
p e ged them respectively to the Bank of South Carolina and

e Carrollton Bank; that then the delivery of said deed of 
signment constituted a complete and legal delivery of said 
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stocks to the intervenor for the benefit aforesaid; and the 
jury must find for the said intervenor.

“ 8. That if the jury believe, from the evidence, and espe-
cially from the letter of the plaintiffs of date the 5th May, 
1841, on file, that the plaintiff had been notified of the assign 
ment made as aforesaid, and thereupon and afterwards levied 
an attachment, then that such .attachment was invalid, and 
cannot be sustained.

“9. That the letters of F. C. Black, dated at Charleston, 
South Carolina, on the 11th January, 1837, and at Macon, 
Georgia, on the 13th May, 1837, on file and in evidence, do not 
in law amount to a contract, agreement, or understanding that 
the stock of the Carrollton Bank should be held by plaintiffs 
as a security or pledge for the debt claimed by the plaintiffs in 
this suit, and that no such agreement between the defendant 
and plaintiff (if the jury believe that any such agreement 
existed) can avail in law against the intervenor in this case, 
representing the other creditors, unless the jury find from 
the evidence that such agreement was made in the form 
of a pledge, as prescribed in act 3125 of the Civil Code of 
Louisiana.”

And afterwards, to wit, on the 5th March, 1842, the follow-
ing bill of exceptions was filed:

“ Be it known, that on the trial of this case, and after the 
argument, the counsel of defendant and the intervenor prayed 
the instructions of the court to the jury, to the purport of 
the written request on file, numbered from 1 to 6 for the 
defendant, and from Nos. 1 to 9 for the intervenor; and the 
court having granted and given to the jury all the instruc-
tions prayed for, except those designated as Nos. 3, 4, 5, 6, and 
*4931 Prayed by ^be intervenor; and the court refused

J *to give the said charges as demanded, but gave them 
with the qualification, as to all said instructions, that the 
delivery of the stock was not complete, and did not pass to 
the assignee, unless the transfer was entered upon the books 
of the bank; and that the laws of Louisiana alone, and not 
the laws of South Carolina, or the general commercial law of 
the United States, were to be regarded in the decision of this 
suit; to which qualification the counsel of the intervenor 
takes this bill of exceptions, and prays that said instructions, 
as prayed for, be taken as a part thereof.”

On the 24th of March, 1842, Black prayed that a writ of 
error be allowed; and tendered a bond, with James H. Lev- 
erich & Co. as securities, in the penal sum of $500, with a 
condition that he should prosecute his writ of error to effect, 
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and answer all costs. Whereupon the judge issued the follow-
ing order:

“ Be it so, on the petitioner’s giving bond, with J. H. Lev- 
ench & Co. as security, as the law directs, in the sum of five 
hundred dollars.”

Chapman also prayed for a writ of error, “ and that the said 
writ operate supersedeas of any further proceedings of J. W. 
Zacharie & Co. against the bank stock attached in said cause, 
and claimed by your petitioner as plaintiff in said interven-
tion, until the final decision of the said cause in the Supreme 
Court of the United States.” Whereupon the judge issued 
the following order:

“ A writ of error is allowed as a supersedeas, on petitioner’s 
giving bond, conditioned according to law, with J. H. Lev- 
erich & Co. on the same, of five hundred dollars.

(Signed) “ Theo . H. Mc Caleb , U. S. Judge.
“ March 28iA, 1842.”

On the next day, viz., the 29th of March, the following 
order was passed:

“On motion of George Strawbridge, Esq., for plaintiffs, 
ordered, that so much of the order of this court as grants a 
supersedeas to the intervenor, Chapman, on his giving bond 
in the sum of five hundred dollars, be annulled; the court 
being of opinion that the stocks attached are not sufficient 
security for said writ of supersedeas.”

The court afterwards re-opened this matter, upon motion of 
Chapman’s counsel, but, after hearing an argument, declined 
to change the last quoted order, and refused to restore the 
supersedeas, upon the ground that the “ bond was considered 
as insufficient.”

Wilde, for plaintiffs in error.
Coxe, for defendants in error.

But before the case was reached in order,
Wilde, on behalf of the plaintiffs in error, moved ¡-*494 

that this court *do issue a writ of supersedeas upon the 
judgment, upon two grounds:

!• Because, within the time allowed by law, the writ of 
error had been prayed for, citation issued, and bond given, 
with adequate security.

Because, before the sale of the stocks by the marshal, 
lack applied for the benefit of the bankrupt act, to the 

-District Court of South Carolina.
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In support of this motion, Mr. said:
That the court erred in refusing a supersedeas, we regard 

it as settled by Stockton $ Moore v. Bishop, 2 How., 74.
Nor is it a matter of indifference that the execution should 

be superseded. It may be that the stocks have been sold at a 
most unfavorable period, and bought in by the plaintiffs in 
attachment themselves. It may be that they would now 
satisfy the attaching creditor’s demand, and leave a large 
surplus. Such considerations can weigh nothing with this 
court. It is quite enough that we were entitled to a superse-
deas, and the court below refused it.

Your honors will remark the stocks were in the custody of 
the law.

The fund, therefore, was secure. It was competent for the 
court to order a sale of the property, on proof that it was 
perishable, or deteriorating in value.

Against the intervenor no judgment could be given, except 
for costs; and a bond for $500, with unquestioned and unques-
tionable surety, was undoubtedly sufficient.

That the intervenor is a plaintiff, see 2 Dorret, 676; the 
proposition asserted in argument, and not denied in this court, 
in Livingston v. D' Orgenois, 7 Cranch, 581.

Our Supreme Court have determined that plaintiffs are 
bound to give security only for costs, to entitle them to a sus-
pensive appeal. Heath Co. v. Vaught et al., Dougherty 
Co. intervenors, 16 L. R., 520, 1.

Even if the execution has been levied and the stocks sold, 
the party is still entitled to restitution. Tidd P., 1033, 1186, 
1187; 2 Salk., 588; 2 Bac. Abr., 232; Cro. Jac., 246, 698.

Upon this preliminary point, Mr. Justice STORY delivered 
the opinion of the court.

This is a case coming by writ of error to this, court, from 
the Circuit Court of the eastern district of Louisiana. The 
case has not as yet been heard upon the merits, but a motion 
has been made in behalf of the plaintiffs in error, (the origi-
nal defendant and the intervenor,) for a writ of supersedeas 
to the execution issued upon the judgment against Black, 
upon two grounds; first, that the execution issued improvi-
dently, because within the ten days allowed by law, the .writ 
of error had been prayed for, citation issued, and bond given, 
with adequate security; secondly, that after the execution 
*40^1 issuecb *and certain stocks had been seized thereon,

J and before the sale thereof by the marshal, Black (who 
is a citizen of South Carolina) applied for the benefit of the 
Bankrupt Act to the District Court of South Carolina district, 
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and was afterwards declared a bankrupt, and an assignee 
appointed; and that, in the intermediate period, the marshal 
sold the stocks.

Upon examining the record, we find that, although the writ 
of error had been allowed by the Circuit Court, and a citation 
issued, and bond given for prosecution of the writ of error 
and payment of costs, and a supersedeas had afterwards been 
awarded to stay execution, yet that the court upon the suc-
ceeding day revoked that order, upon the ground that the 
stocks attached were not a sufficient security for the said 
writ of supersedeas, and that the bond was insufficient; so 
that the case does not fall within the predicament provided 
for in the 22d and 23d sections of the Judiciary Act of 1789, 
chap. 20, which entitles the party to a supersedeas and stay of 
execution, since that can only be where, within the ten days 
allowed by law, a sufficient bond is given to prosecute the 
writ of error to effect, and also to answer all damages and 
costs. The judges of the Circuit Court were the sole and 
exclusive judges what security should be taken for that pur-
pose; and they have decided that the security offered was 
insufficient.1

In respect to the other ground, that of the bankruptcy of 
Black, that of itself constitutes no ground why this court 
should interfere to stay proceedings on the execution, or to 
award a supersedeas. It is a matter, if at all cognisable, 
properly cognisable in the Circuit Court, upon an application 
and petition, by the assignee, to that court, upon a case 
showing an equitable title to relief; or for an application to 
the proper District Court, sitting in bankruptcy for that pur-
pose. It is in no respect a matter within the appellate juris-
diction of this court, upon the present writ of error.

The motion is therefore overruled.

This preliminary motion having been disposed of, the cause 
came on, soon afterwards, for argument upon its main points.

Wilde, for Black and Chapman, the plaintiffs in error, said: 
Two questions are presented by this record.
1st. Had the attaching creditor a legal cause of action at 

the commencement of his suit?
2d. Had there been a sufficient tradition or delivery of the 

effects assigned, to divest the assignor of all interest therein 
before attachment levied?

1 Revi ew ed  and  Dist inguis hed . Jerome v. McCarter, 21 Wall., 30.
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The last, being decisive of the rights of the parties and 
merits of the case, will be first considered.

From the statement of the plaintiffs in error, the court 
will perceive that this is a controversy between an assignee 
*40/3-1 under an assignment *made for the equal benefit of all 

-* the ci editors, and an attaching creditor who seeks to 
obtain priority of payment by legal diligence.

The assignment was made in South Carolina. The assignor 
and assignee are resident citizens of that state. The subject 
of assignment is an interest in the stocks of certain banks 
incorporated by the state of Louisiana. The attaching 
creditor is a domiciled merchant of New Orleans, where the 
attachment issued. He had express notice of the assignment 
before issuing his attachment. Indeed, he issued it in con-
sequence of receiving that notice. The assignment was made 
on the 28th of April, 1841. The attachment levied on the 
4th of May.

The evidence of Pettigru, and the letters of F. C. Black, 
and Zacharie & Co., show the notice.

At the date of the assignment, the scrip or certificates of 
property in the stocks referred to were in the hands of third 
persons, to whom they had been pledged. Their delivery to 
the assignee was therefore impossible. Before the attach-
ment, application was made by the pledgee to obtain a trans-
fer. It was refused, on the ground of some informality in the 
power of attorney, though the cashier of the Gas Light and 
Banking Company, so refusing, admits it might have satisfied 
persons less rigid than himself, and before a transfer could be 
effected, the attachment was levied.

It is obvious, at the first glance, that in any other state 
than Louisiana the question thus presented would not bear a 
moment’s argument. Personal property, having no locality, 
but adhering to the person of the owner, passes according to 
the law of his domicil; and when it is shown that the assign-
ment by the law of South Carolina would transfer the interest 
of Black in the stocks assigned, simply by the execution and 
delivery of the deed, all doubt is at an end. See the evidence 
of Pettigru, McCrady, and Bailey, as to the effect of this 
assignment, according to the laws of Carolina.

Even assignments preferring some creditors to others have 
been repeatedly held good. Brooks v. Marbury, 11 Wheat., 
78, 98; Tomkins v. Wheeler, 16 Pet., 106, and the cases there 
cited. Such preferences are not fraudulent unless under a 
bankrupt law. Conard n . Nicoll, 4 Pet., 297.

With respect to the general principle the authorities are 
superabundant. Story’s Conflict of Laws, 312, 315, 317, 330, 
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332; Angell on Assignments, 57; Milne v. Moreton, 6 Binn. 
(Pa.), 361; Hunter n . Potts, 4 T. R., 192; Lewis v. Wallis, 7 
Jones, 223; Sill v. Worswick, 1 H. Bl., 691; West v. Tupper, 1 
Bail. (S. C.), 193; Greene v. Monsey, 2 Id., 163; Robinson v. 
Rapelye, 2 Stew. (Ala.), 86; Holmes v. Remsen, 4 Johns. 
(N. Y.) Ch., 460; Means v. Hapyood, 19 Pick. (Mass.), 105; 
Meeker et al. v. Wilson, 1 Gall., 419.

His honor, the district judge, seems, indeed, to admit the 
general law as we state it, by saying in his charge that “ the 
laws of Louisiana alone, and not the law of South Carolina, 
or the general commercial *law of the United States, 
were to be regarded in the decision of this suit; and 
that, according to the law of Louisiana, the delivery of the 
stocks was not complete, unless the transfer was entered on 
the books of the bank.”

The rule thus broadly laid down we humbly contend is 
erroneous, and we shall attempt to show—

First, that the law of South Carolina, where the contract 
was made, is to be regarded. Next, that the delivery of the 
effects assigned was complete, even according to the law of 
Louisiana.

That the lex loci contractus is adopted as the rule of decision 
by the courts of most civilized nations is incontrovertible. 
Story’s Conflict of Laws, Bank U. S. v. Donally, 8 Pet., 372. 
The charge of his honor, the district judge, however, evidently 
proceeds upon the assumption either that it is not the rule of 
the courts of Louisiana, or at least is so only under such 
restrictions and qualifications as render it inapplicable to a 
case like the present.

At a very early period in the history of those courts, we 
find them laying down the law thus: “ The nature, validity, 
and effects of this contract, must be inquired into according 
to the laws of the country in which it was celebrated, even 
when the delivery of the thing, or the fact stipulated for, is to 
take place abroad.” Lynch v. Postlethwaite, 7 Mart. (La.), 
69, citing 1 Gall., 375.

. Ten years later, the Supreme Court, after carefully recon-
sidering their opinion, reaffirm it, in a decision justly charac-
terized as most learned and masterly. “ Upon the whole,” 
say they, “ we must conclude, as we did in Morris v. Eves, and 
Vidal v. Thompson, that contracts are governed by the law of 
the country in which they were made, in everything which 
relates to the mode of construing them, the meaning to be 
attached to the expressions by which the parties bound them-
selves, and the nature and validity of the engagement.” 
Bepau v. Humphreys, 8 Mart. (La.), N. S., 1. And accord-
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ingly they determine, “ that in a note executed here, on a loan 
of money made here, the creditor may stipulate for the legal 
rate of conventional interest authorized by our law, although 
such a rate be disallowed in the place at which payment is to 
be made.”—Id. Vide Morris v. Eves, 11 Mart., (La.), 730; 
Shiff v. Louisiana State Insurance Co., 6 Mart. (La.), N. S., 
629; Brown v. Richardson, 1 Id., 202; Orry v. Winter, 4 Id., 
277.

In Thatcher v. Walden, 5 Mart. (La.) N. S., 495, 3 Cond., 633, 
the court held that a verbal power of attorney, if given in a 
state where slaves pass by parol, is legal proof of the authority 
under which a written sale was made in this state. In deliv-
ering this decision, they employ the strongest language:

“ There is no difference,” say they, “ between the right of a 
stranger to have the aid of the laws of the country where his 
debtor resides, to compel him to do justice in relation to a 
contract made under another government, and that of one 
*4QR1 cifizen °f a state to enforce *his claim against another.

-* This principle, which is founded on the comity of 
nations, and makes a part of international law, would be a 
mere illusion, if other evidence was required for the validity 
of the agreement, than that of the laws of the country where 
it was made.”

The same doctrine has since been repeatedly affirmed, liable 
only to the limitations given to it in the case of Saul v. his 
creditors, 5 Mart. (La.), N. S., 569, which will be considered 
hereafter. Wide Miles v. Oden et al., 8 Id., 214; Chartres v. 
Cairnes et al., 4 Id., 1; Bell v. James, 6 Id., 74; King n . Her-
man's heirs, 6 La., 616; Andrews v. his creditors, 11 Id., 476; 
Ohio Insurance Co. v. Edmondson et al., 5 Id., 299.

It will scarcely be denied, indeed, that the lex loci contractus 
is adopted by the courts of Louisiana as their rule of decision, 
although it may be contended that this adoption is subject to 
such restrictions and qualifications as deprive the intervenor 
of all benefit from it, in a case like the present.

These restrictions are supposed to have been defined and 
established in a number of cases, some of them turning on the 
question of delivery.

(Mr. Wilde then examined with great minuteness the Louis-
iana decisions.)

In considering this branch of our subject, it will be remarked 
by the court, that we have thus far confined our citations to 
the decisions of Louisiana only.

We have studiously abstained from all others, because, as 
we alleged in the outset, except as to Louisiana, this cannot 
be considered an open question: and the court are so well
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aware of the English and American authorities on the subject, 
that it would be a waste of time to quote them.

Nothing but the deference which this court habitually and 
uniformly exhibits for the adjudications of the local tribunals, 
in its anxiety to administer justice between citizens of different 
states, precisely as it is administered between citizens of the 
same state, could have induced us to restrain our argument 
within such narrow boundaries.

We think it is apparent, from the local decisions, that we 
are protected by the private law of nations, even as adopted 
in its most limited sense by the courts of Louisiana.

But if we are not, surely there never was a more fit and 
proper occasion, nay, never a more palpable and pressing 
necessity, for this court to assert its own unquestionable right 
of judgment, in opposition, if it must be so, to the state 
tribunals.

The question is one of international law; of the greatest 
practical consequence to us, as part of the family of nations, 
and of infinitely more importance, considering our country 
as a confederacy of states. It is one regarding the application 
of the lex loci contractus, on which *all Europe and r#4qn 
America have spoken with one common voice; and *- 
Louisiana, if indeed her decisions are adverse, is the only 
recusant.

How far those decisions, supposing them to trench upon 
received principles, are satisfactory to the common sense and 
justice of mankind, may be readily ascertained by a cursory 
reference to the treatises of learned and accomplished jurists.

The only respectable authority opposed to the doctrines we 
have advocated, is the case of Ingraham v. Greyer, 13 Mass., 
146, 148, much relied on by our adversaries in the court 
below.

That case, however, was never generally satisfactory to the 
profession, has often been questioned, and was finally over-
ruled by the recent case of Means v. Hapgood, 19 Pick. (Mass.), 
105. In the latter case it was decided, that where a citizen of 
Maine executed an assignment in that state, to certain of his 
creditors, of a debt due to him from a citizen of that com-
monwealth, and the creditors having claims to an amount 
exceeding such debt, became parties to the assignment, it was 
held that the assignment was valid against a subsequent 
attachment of the debt here, by a citizen of Massachusetts, 
notwithstanding the courts of Maine had decided that a sim-
ilar assignment made in this commonwealth was invalid against 
a subsequent attachment of the assigned property in Maine, 
by a citizen of that state.
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It may be that we deceive ourselves as to the force of these 
arguments. It may be that they are unsound.

We turn then to the second point, and shall endeavor to 
maintain that, even according to the municipal law of Louis-
iana, there had been a sufficient tradition or delivery of the 
stocks assigned, to divest the assignor of all interest therein, 
before the attachment of Zacharie & Co. was levied.

It is cheerfully admitted, at the outset, that, in relation to 
movables, things personal and tangible, the maxim traditionibus 
non pactis has been adopted by the courts of Louisiana, and 
adhered to in a variety of cases in its full extent and rigor. 
Burnford v. Syndics of Brooks, 3 Mart. (La.), 222 ; Norris v. 
Mumford, 4 Id., 20 ; Ramsey v. Stevenson, 5 Id., 23; La. Code, 
art. i917.

If the property assigned and attached in this case had been 
goods and chattels, movables, capable of actual manual pos-
session and delivery, assuredly we should not venture to argue 
that, according to the municipal law of Louisiana, tradition 
was not necessary. That point has been settled by too long a 
series of judicial decisions to be now contested. But the 
effects conveyed by this assignment are altogether of a differ-
ent nature. They are mere incorporeal rights, invisible, 
intangible, unsubstantial, and incapable, from their very 
nature, of any other than a symbolical delivery.

This distinction is recognized by several articles of the 
Louisiana Code. Thus:

Art. 462. Incorporeal things, consisting only in a
-I right, are not *of themselves strictly susceptible of the 

quality of movables or immovables: nevertheless, they are 
placed in one or other of these classes, according to the 
object to which they relate, and the rules hereinbefore estab-
lished.

Art. 3395. Possession applies properly only to corporeal 
things, movable or immovable. The possession of incorpo-
real rights, such as servitudes and other rights of that nature, 
is only quasi possession, and is exercised by the species of pos-
session of which these rights are susceptible.

Art. 2612. In the transfer of debts, rights, or claims, to a 
third person, the delivery takes place between the transferer 
and the transferee by the giving of the title.

Art. 2613. The transferee is only possessed as it regards 
third persons, after notice has been given to the debtor of the 
transfer having taken place. ,

Art. 2457. The tradition of incorporeal rights is to be made 
by the delivery of the titles, and of the act of transfer, or by 
the use made by the purchaser with the consent of the seller« 
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Art. 466 expressly classes bank shares as movables. They 
are, therefore, incorporeal things, movable. Vide, also, art. 
467.

We contend, then, that these articles of the code allow the 
symbolical delivery of incorporeal rights, giving to it the same 
validity that attaches to the actual manual tradition of things 
tangible. Indeed, if this were not so, it would seem to 
follow, that incorporeal rights were insusceptible of any 
delivery at all.

In the execution of our task, it will be requisite to consider 
a number of judicial decisions, touching the subject of tradi-
tion, and, by a brief but critical examination of each, we hope 
to show that, in relation to incorporeal rights, nothing more 
has been required to vest them in the assignee than what the 
assignee in the present case has fully performed.

The earliest case decided is that of Durnford y. Brooks's 
Syndics, 3 Mart. (La.), 222, 269, 1 Cond., 112.

(Mr. Wilde then examined the Louisiana cases upon this 
point.)

The argument has hitherto been conducted according to the 
assumption of the district judge, that this is to be regarded 
as an assignment of stocks. But such assumption is surely 
mistaken. The stocks themselves had in both instances been 
already assigned as security for other debts, and the certifi-
cates at the time were actually in possession of the pledgees. 
The Carrollton scrip was in pledge to that bank, as security 
for what is technically termed a stock note, and the Gas Light 
Company’s scrip was in pledge to the Bank of South Caro-
lina. In both instances, therefore, nothing remained to be 
assigned, nothing was subject to assignment, but an equitable 
right in an. incorporeal thing—a right to redeem the thing by 
paying the sum due on it—an equity of redemption in the 
stock, not the stock itself. This view of the subject prA-j 
makes it clear to us *that the district judge erred, L 
and his error consisted in applying to a mere equity, a law 
regulating nothing but the actual transfer of the incorporeal 
thing.

If we are correct in holding that the only interest assigned, 
or susceptible of assignment, was an equitable right in an 
incorporeal thing—a right to redeem the stock by paying the 
sum for which it was pledged—it follows as a necessary con-
sequence, that the subject matter of this assignment no longer 
belongs to the category of public stocks, transferable only in 
a peculiar mode, but falls into the general class of debts and 
credits which the common law terms choses in action, or more 
properly, as we contend, into that of incorporeal rights, which
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pass by the delivery of the titles, and of the act of transfer. 
[Wide art. 2457 and 2612, 2613, ante.~\ With respect to +he 
former, we have seen that no tradition or delivery is possible: 
none is required. Notice to the debtor stands in the place of 
delivery. The debt is liable to be attached so long as the 
debtor has not had notice of its assignment. After such 
notice, it is no longer subject to attachment. Grray v. Trafton, 
12 Mart. (La.), 702; Armor v. Cockburn et al., 4 Id., 667; 
Bainbridge v. Clay, Id., 56 ; Carlin v. Dumatrait, Id., 20; Ran-
dal v. Moore et al., 9 Id., 403; Cox v. White, 2 La., 425.

But here is certainly in strictness no debt due from the 
bank. The corporation, to be sure, at the end of its charter, 
is to return the stock to its stockholders or, more properly 
speaking, to divide its assets, whatever they may be. But 
until dissolution the amount of these cannot be ascertained; 
and if there should be no assets there is no debt.

The only class, therefore, into which the subject-matter of 
this assignment can fall, is that of “incorporeal things, con-
sisting only in a right,” “ the tradition of which is complete 
by the mere delivery of the titles, and of the act of transfer.” 
Articles 462 and 2457, ante; and also art. 1918, which is as 
follows:

“ What shall be considered a delivery of possession is deter-
mined by the rules of law applicable to the situation and 
nature of the property.”

Now, we have seen that incorporeal things, though not 
strictly susceptible of the quality of movables or immovables, 
fall into one or the other class, according to the object to which 
they relate. Wide ante, art. 462, La. Code.

The effects here assigned belong clearly to the class of 
rights, claims, incorporeal things personal.

The tradition of incorporeal rights personal, is held to be 
complete by art. 2457, when there is a delivery of the titles 
and of the act of transfer. Vide ante, art. 2457, La. Code.

Here the delivery of the titles was complete, if that means 
the complete divesture of the original owner’s title; if it 
*5021 means, as we suppose, the title papers, the scrip was in 

J the hands of third, persons, *and incapable of delivery; 
and the right actually conveyed, not being the stock itself, 
but an equity of redemption in the stock, there were no other 
titles to be delivered but the act of transfer.

An examination of two or three cases, which are supposed 
to press most strongly against the plaintiffs in error, is incum-
bent on us.

Graves et al. v. Roy, 13 La., 454, 457, was decided on the 
ground that the assignment imposing the condition of a re- 
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lease, and inuring to the benefit of such creditors only as 
should comply with this condition, was oppressive and void, 
even on common law principles, as well because it did not 
appear to be a conveyance of all the debtor’s property, as 
because certain claims, not alleged to be fraudulent, were 
excluded.

Townsend v. The Louisiana State Marine and Fire Insurance 
Company, 13 La., 551, 554, turned upon the fact that the as-
signment was made in Louisiana, and gave a preference to 
some creditors over others.

Kimball v. Plant et al., 14 Id., 10, 13, was decided upon the 
express provisions of the Louisiana Code, that in the transfer 
of debts, the transferee is possessed as it regards third persons 
only, after notice has been given to the debtor of the transfer 
having taken place.

In the case of Beirne $ Barnside v. Patton et al., 17 Id., 
589, 591, the court do undoubtedly lay down, broadly, that, as 
relates to the rights and remedies of creditors, personal prop-
erty has a situs or locality, and is to be governed by the law 
of the country where it is situated, when there arises a con-
flict between the latter and the former.

The wisdom of determining only what is necessary to decide 
the rights of the parties, and the danger of proceeding argu-
endo to settle points neither cardinal nor fully discussed, was 
never more apparent than in this case, and your honors in 
considering it will take care to separate the judgment of the 
court from the dicta that accompany it.

There were at least three points on which the judgment 
there rendered might be placed, without at all invoking the 
very doubtful canon above quoted.

1st. The assignment was one giving a preference to some 
creditors over others.

2dly. It did not appear that it was valid, even by the laws 
of Tennessee, where it was made.

3dly. It distinctly appeared that the debtor reserved a part 
of his property.

The decision moreover seems, to some extent at least, to be 
based on the authority of Ingraham v. Greyer, 13 Mass., 146, 
since overruled by Means v. Hapgood, 19 Pick. (Mass.), 105; 
and is apparently in conflict with Depon v. Humphreys, 8 Mart. 
(La.), N. S., 1, already cited—a case of the highest authority.

If, therefore, we apply to the case at bar the rule
either of * McNeil v. Glass, 1 Mart. (La.), N. S., 261, L
before cited, or that of Armor v. Cockburn, 4 Id., 667, it will 
appear that Black had so completely divested himself of title 
as to satisfy the exigency of the first decision, and so entirely
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lost all power over the property as to be incapable of changing 
its destination, and therefore within the principle of the sec-
ond. In other words, “ the original owner of the property 
could no longer sell and deliver, so as to pass a good title.” 
“ He had lost all power over it, and could no longer change 
its destination:” and consequently, “the creditor could no 
longer seize.” Vide ante, the quotations from the cases of 
McNeil v. Glass, and Armor v. Cockburn. Vide also, Babcock 
v. Maltbie, 7 Mart. (La.), N. S., 137; and Urie v. Stevens, 2 
Rob. (La.), 253.

Nor is there any thing contrary to this in the United States 
Bank v. Laird, decided by this court, 2 Wheat., 393, for in 
that case the court recognize the possibility of acquiring an 
equitable title without transfer on the books of the bank— 
subject, of course, to any lien which the bank itself may 
possess.

As the distinction between equitable and legal titles does 
not prevail in Louisiana, where any just title is sufficient, and 
as no attachment can be sustained if the equitable title has 
passed out of the defendant in attachment before it was levied, 
it follows that an assignment of the equity, such as is contem-
plated by the court in the United States Bank v. Laird, is 
sufficient to defeat a subsequent attaching creditor.

Courts of common law even protect in certain cases the 
assignment of choses in action. Welch v. Mandeville, 1 Wheat., 
233 ; s. c. 5 Id., 283; Corser v. Craig, 1 Wash. C. C., 424, 427.

The second point, viz.: “ Had the attaching creditor a legal 
cause of action at the commencement of his suit?” need not 
detain us long.

We contend that the drawing, negotiation, and acceptance 
of the bills amounted to an assignment of the fund against 
which they were drawn. Chit. Bills, 1, 2; 3 Kent Com., 75; 
2 Black., 466; Mandeville v. Welsh, 5 Wheat., 286.

Zacharie & Co. ceased to be creditors of Black from the 
moment of the acceptance of the bills. There remained a 
contingent liability to pay them, if they should be regularly 
protested for non-payment and due notice given; but this did 
not make them creditors of Black, nor even his sureties. 
Then, at the institution of the suit, there was no debt due by 
the defendant to the plaintiff. Taylor v. Drane, 13 La., 64; 
Pothier on Obligations, 235, and note.

An endorser who has not paid his endorsee is not a cred-
itor. Planters1 Bank v. Lanusse, 10 Mart. (La.), 690.

Credit given in an account current for a note extinguishes 
the account and produces a novation. Cox v. Williams, 7 Mart.
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(La.), N. S., 301; Barron n . Horr, 2 Id., 144; Gordon et al. n . 
McCarty, 9 Mart. (La.), 288. r*504

*Here the bills were credited in the account. *-
The mode of ascertaining whether there was any existing 

debt at the time of attachment is to inquire whether, consid-
ering it a case of bankruptcy, Zacharie & Co. could have 
proved against the bankrupt’s estate, before payment of the 
bills.

There cannot be two creditors for the same debt, entitled 
both to prove at the same time-

Now, the holder of the bills would clearly have been enti-
tled to prove; and, consequently, Zacharie & Co. would not.

Their debt revived when they paid the amount of the bills, 
not before.

These principles have become proverbial: “ Qui a terme ne 
doit rien.” Loysel, Evans’s Pothier on Obligations. “ Quod 
in diem stipulamur, yeti prius quam dies venerit non potest.” 
Justin. Inst., by Cooper, p. 249.

If, by any interpretation, Zacharie & Co. can be considered 
creditors at the time of commencing their action, this debt 
was not due, and their suit was premature. La. Code, art. 
2047; Code of Pr., art. 158; Groning v. Krumbhaur, 13 La., 
64; Atwell v. Belden, 1 Id., 504; Williamson v. Foucher, 8 Id., 
585.

Coxe, for the defendants in error, recapitulated the facts in 
the case, and then said—

The questions presented by the record are:
1. Whether, on the 4th May, 1841, any debt was in fact due 

by Black to plaintiffs.
2. Whether the deed of assignment, per se, operated a 

transfer of the stock.
3. Whether, if such debt actually existed on which suit 

could be sustained, the attachment laid on the 4th May, or the 
assignment of 28th April is to prevail.

1. Whether, on the 4th May, 1841, Black was indebted to 
plaintiffs.

By the account sales of sugar and molasses, it appears that 
such sales were made of a cargo, consigned by Zacharie & Co. 
(to Black,) net proceeds subject to their order for account of 
whom it may concern.

This account rendered by Black on the 12th April, 1841, 
shows a balance due plaintiffs of $9366.68.

The account shows that the proceeds were the property of 
plaintiffs; the average time of payment 27th to 30th April;
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and, consequently, the notes given by purchasers were the 
property of plaintiffs held by Black as their agent.

In this position of affairs, plaintiffs drew several bills on 
Black, in February, March, and April, and what became of 
*5051 them is shown by the record. None of these bills ap-

-• pear on their face to have been *accepted by Black; 
but, in the protests of some, three of the five, he is called the 
acceptor. All were returned under protest for non-payment, 
and taken up by plaintiffs after the institution of the suit.

It is insisted that the drawing of these bills operated a 
transfer of the debt, and as between these parties, extin-
guished the original liability.

The drawing of bills by a consignor and his consignee, is a 
matter of daily occurrence in the immense business of New 
Orleans; advances are thus made by the purchasers of such 
bills, and they are of infinite convenience. To regard them 
as operating an extinguishment of the debt of the consignee, 
before payment, is a novel doctrine, replete with the most 
serious consequences.

This extinguishment of the old debt by the substitution of 
a new one, is called, in the Louisiana law, a novation.

Wherever this doctrine of novation exists, under whatever 
name, the application of it depends upon the intention of the 
parties as exhibited in their acts. Nap. Code Civil, lib. iii., 
tit. iii., sect. 2, § 1273. It is never to be presumed—it is 
essential that the intention to operate it result clearly from 
the act. Peter v. Beverley, 10 Pet., 568.

It is a settled doctrine that the acceptance of a negotiable 
note for an antecedent debt will not extinguish such debt, 
unless it is expressly agreed that it is received as payment. 
The evidence must be clear and satisfactory that such was the 
intention of the parties.

This is a much stronger case than the acceptance of a nego-
tiable note; the drawer of the bill does not disconnect him-
self from the debtor. His responsibility remains to the holder. 
See the three cases of novation, Nap. Code, N. S.

The acts of the parties show that they had no such inten-
tion.

1st. Plaintiffs do not assign their claim for a valuable con-
sideration and exonerate themselves from it.

So far from such a bill dissolving the connection between 
the parties, it presumes its existence and continuance. If 
drawee refuses to accept, drawer may sue and recover for such 
act. If he refuses to pay, he has a full remedy growing out 
of the original indebtment.

2d. Black never so regarded or treated it.
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1. In his account dated 12th April, 1841, no entry is made 
of these bills and acceptances ; no credit claimed ; but the bal-
ance growing out of the sale of sugars, &c., distinctly stated 
and admitted.

2. In his schedule of creditors, annexed to the assignment 
to Chapman, Zacharie is put down as one, and McDonald, the 
payee and holder of bills, is not.

3. His letter of 28th April so treats plaintiff, and particu-
larly mentions the drafts about to fall due.

4. Black’s books, as proved by Pettigru, show the same 
thing.

*Throughout, such appears to be the understanding 
of the parties. Such, then, being the mercantile usage, *- 
such the particular understanding of these parties, what does 
the law say ? Civil Code, art. 2181.

Novation is a contract, consisting of two stipulations, one 
to extinguish an existing obligation, the other to substitute a 
new one in its place. Pothier on Oblig., 341, (550,) 344, 
(559,) Civil Code, art. 2183, 2185, 2190. The mere indication 
by the creditor of a person who is to receive for him does not 
operate a novatipn. Pothier, Traite de Vente, No. 600, 603. 
Touiller, Le Droit Civil, (5me. edit.) vol. 7, lib. iii. tit. iii. c. 
5, p. 243, 4. Ibid., 66, No. 46. 19 Sircy Recueil General, 55, 
56, 57.

In Louisiana the law is well settled by adjudications. Cox 
v. Rabaud's Syndic, 4 Mart. (La.), 11 ; Hobson v. Davidson's 
Syndic, 8 Id., 428 ; G-ordony. McCarty, 9 Id., 268 ; Bonnmere v. 
Negretti, 16 La., 474; Plique v. Perret, 19 Id., 318.

2. Does the assignment operate, per se, as transfer of the 
stock.

1st. The assignment, &c., does not act, per se, as a transfer 
of stock in Louisiana banks.

2d. Black executes two powers of attorney, one 15th April, 
1841, to transfer to the Bank of South Carolina ; the other— 
April, acknowledged on 30th.

, 3d. These powers indicate no person by name, but merely 
give the power to “ the cashier, &c.” This is invalid of itself.

The charters of the Louisiana banks are not imbodied in 
the record, but the substance of them is imbodied in the 
instructions prayed.

If such instruction was not warranted by the evidence, it 
was rightly refused. The modern charters of banks have 

substantially the provisions on this subject, in that of 
he Bank of England. An abstract of that charter may be 
ound, 3 Petersd. Abr., 276, 285, 286, Amer, edit.; Bank of 
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the United States, 3 Story Laws U. S., 1547, 1552; Rex v. 
Bank of England, Doug., 523.

It clearly appears that the transfer on the books is necessary 
to pass title. 2 Bing., 393; 3 Petersd. Abr., 268, (410.)

It is incumbent on banks not to permit a transfer until 
satisfied of authority to transfer. If they err, they are bound 
to make good the loss. Sutton v. Bank of England, 1 Car. & 
P., 193; s. c. 1 Ry. & M., 52.

Action will lie against the bank for unreasonable delay in 
permitting transfer. Hartga v. Bank of England,, 3 Ves., 55; 
Bank of England v. Parsons, 5 Id., 665. See this last case 
particularly.

If this stock stood upon the common footing of other per-
sonal property, in the hands of third persons, it would not pass 
until he was notified. Here no notice was given until the 5th 

May ; the attachment had been laid on the 4th.
-* *The power of attorney to transfer mentions no 

party by name. They designate “ the cashier, &c.” This is a 
void authority.

3. The attachment issued and levied on the 4th May, 1841, 
takes precedence of the assignment.

The question is one of deep interest to the commercial part 
of Louisiana, and settled by her courts.

Whatever may be the general commercial law, Louisiana 
has her own law.

In this case the question is between an attaching creditor 
and a voluntary assignee. An attaching creditor is a pur-
chaser for a valuable consideration. Langran v. Simmons, 
17 Mass., 110.

It is then a case of a purchaser of such a character, with all 
the equity, now possessed of legal title.

The legal title does not pass without a transfer on the books 
of the corporation. 22 Wend. (N. Y.) ; 2 Wheat.

It is said this point would not admit of argument out of 
Louisiana. There seems a singular misapprehension on this 
point.

By the common law, delivery is a general essential to the 
passing of title to personal property. Statutes of Elizabeth, 
1 Gall., 428; 17 Mass., 110.

Here the Louisiana property is to be carried to a foreign 
state for distribution, and Louisiana creditors to follow it 
there. This is against the policy of the state, and required by 
no comity.

In regard to intestates. Confl. of Laws, 523.
The law in regard to stocks is peculiar. Confl. of Laws, 

383, note. Emphatically the law of Louisiana and of France.
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Pothier, Traite de Vente, 186, part 5, art. 2, sect. 318, &c.; 
5 Mart. (La.), 43, 75, 57; 4 Id., 20; 2 La., 422; 14 Id., 10; 
12 Id., 395; Story, Confl. of Laws, 386—390.

Wilde, in reply, examined, in the first place, whether there 
was an existing debt due from Black, at the time of laying 
the attachment. If the proof of such a debt did not rest 
upon the bills of exchange, because (as had been argued by 
Mr. Coxe) they were not accepted, then we must look else-
where for it, because merely drawing upon a person does not 
make him a debtor. The proof of an existing debt can only 
be discovered (leaving out the bills) in—1. The account sales. 
2. The letter of Black. 3. The evidence of Pettigru.

(Each head of which was separately examined by Mr. 
Wilde.)

If, on the other hand, the bills were accepted, then there 
was a novation of the debt, and not a mere delegation.

Zacharie & Co. had notice of the assignment, as appears 
from Black’s letter to them. The Gas Light Bank had notice 
also of the claim of the Bank of South Carolina; and the 
Carrollton Bank could not be injured by the want of notice, 
because they held the scrip in pledge.

The whole object of notice is to prevent injury to f ^kao  
the debtor, *holder of the property, or depositary; to L 
prevent an innocent person from two recoveries against him 
for the same cause.

But here the one bank had express notice from the pledgee, 
(Bank of South Carolina.) The other held the scrip in pledge 
for its own debt. Neither could be prejudiced.

So far as the reason of the case goes, the maxim applies, 
“ cessante ratione, cessat et ipsa lex.”

It was distinctly admitted at the outset, that by the law of 
Louisiana, absolute tradition of personal property was neces-
sary to protect it from attachment.

It was equally admitted that, as to debts assigned, they 
remained liable to attachment, until notice of the assignment 
had been given to the debtor. After such notice, they cannot 
be attached.

But it was contended, and is still insisted, that the equity of 
redemption in certain stocks in pledge is neither a personal 
thing, tangible and susceptible of tradition or delivery, nor is 
it a debt which requires notice to be given to the debtor. It 
belongs to the category of incorporeal things movable.

I he learned counsel errs, in supposing the articles of the 
Code, quoted in the opening, refer to what are called, by the 
common law, incorporeal hereditaments.
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On the contrary, incorporeal things, by the Louisiana law, 
are classed into movable and immovable. Art. 462, L. C.

And article 466 expressly declares bank stocks to be mov-
ables.

The equity of redemption assigned in this case, then, is 
neither a thing movable, susceptible of manual tradition, ncr 
is it a debt, which, in order to perfect the assignee’s title, 
requires notice to be given to the debtor.

There is no article of the Code, no decision of the courts of 
Louisiana, which requires manual tradition, which is impos-
sible, or notice to the bank, which is unnecessary, as the bank 
is not a debtor.

But the court are asked to extend the principle by analogy.
There is no room for such analogy.
On the contrary, the analogy and the reason of the thing 

are the other way.
Art. 3395, Louisiana Code, says possession applies properly 

only to corporeal things movable or immovable.
Art. 2612, as to debts, makes notice equivalent to tradi-

tion ; but
Art. 2457 declares that the tradition of incorporeal rights is 

to be made by the delivery of the titles, and of the act of 
transfer.

No distinction is made between incorporeal rights to things 
movable and things immovable. All incorporeal rights may 
be so transferred. See Martinez v. Perez, 8 Mart. (La.) 
N. S., 668.

Here every thing was done that could be done. The scrip 
was in the hands of the pledgees. That could not be deliv-
ered to the assignee, because the assignee had neither posses-
sion of it nor control over it.
*5091 *Immediate notice was given to the creditor, Za- 

J charie & Co., and in consequence of that notice he 
issued the attachment.

Notice was given to the banks as early as possible, and the 
Gas Bank had notice of the lien of the Bank of South Caro-
lina before the attachment issued.

Neither the Louisiana Code nor the decisions of the courts 
sustain the attempt to declare this assignment void, for want 
of delivery of the effects assigned.

Nor is it supposed the judge rested his charge on the public 
or general law.

The argument of the learned counsel certainly reposes 
mainly on the clauses of the charters.

(Mr. Wilde here referred to the charters, and cited the 
following cases: Bank of Utica v. Smalley f Barnard, 2 Cow.
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(N. Y.), 777, 778; Sergeant v. Franklin, 8 Pick. (Mass.), 96, 
97; Grilbert v. Manchester Iron Co., 11 Wend. (N. Y.), 628; 
Commercial Bank v. Kortwright, 22 Id., 362.)

The case of the United States Bank v. Laird, 2 Wheat., 393, 
shows that the court recognize the possibility of acquiring an 
equitable title, without a transfer on the books of the bank.

Mr. Justice STORY delivered the opinion of the court.
This is a writ of error to the Circuit Court of the United 

States for the eastern district of Louisiana. The original suit 
was brought in the state court, against Black alone, upon an 
attachment issued by Zacharie & Company against him, he 
being a citizen of South Carolina, and not resident in Louisi-
ana ; and upon this attachment certain shares of Black, in the 
Carrollton Bank, and the Gas Light and Banking Company, 
in Louisiana, were attached, to answer the exigency of the 
writ. Black appeared in the suit, and caused it to be removed 
into the Circuit Court. Black, upon his appearance, pleaded 
that prior to the attachment he had assigned the attached 
stock to James Chapman, of South Carolina, by a trust-deed, 
for the benefit of all his creditors. After the removal of the 
suit into the Circuit Court, Chapman filed an intervention, 
according to the Louisiana practice, and became a party to the 
suit to protect his interest under the trust-deed. In his peti-
tion of intervention he asserted his title, and that he had 
given due notice thereof to the Carrollton Bank, and the Gas 
Light and Banking Company; and that Zacharie & Co. had 
due notice thereof before their attachment.

The cause was tried by a jury upon the pleadings in the case; 
and upon the trial it was proved that the assignment was 
made by the trust-deed in South Carolina, by Black to Chap- 
naan, on the 28th of April, 1841. The attachment of Zacharie 
& Co. was made on the 4th of May, 1841, with a full knowl-
edge of the assignment. Long before the attachment, the 
stock in the Carrollton Bank had been transferred and pledged 
to the Carrollton Bank, for a stock loan, and was then held 
by that bank, under that transfer, the equity of re- 
deeming *the same only remaining in Black. On the *- 
15th of April, 1841, Black had executed a letter of attorney 
to the cashier of the Gas Light and Banking Company, to 
transfer the same to the Bank of South Carolina, of which 
notice was sent on the next day to the Gas Light and Banking 
Company, and notice was received by the latter on the 22d of 
April; but owing to some informality in the letter of attorney, 
the transfer was not then made, but the paper was sent back 
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to be corrected, the company then agreeing to transfer it when 
the informality was corrected. The Bank of South Carolina 
was a holder of the stock, under this power, for value; and of 
this transaction also Zacharie & Co. had notice before their 
attachment.

At the trial, the jury found a verdict for the original plain-
tiffs, and judgment thereupon passed for them. Two bills of 
exceptions were taken to the ruling of the court at the trial, 
and upon these exceptions the cause has been brought before 
this court.

It does not seem necessary to recite at large the matters 
contained in these exceptions. They give rise to two ques-
tions, which have been fully argued at the bar, although very 
inartificially presented in the record: First, whether at the 
time of the commencement of the suit of Zacharie & Co. 
there was any debt due to them, upon which the attachment 
could, under the circumstances, be maintained? Secondly, 
whether the assignment to Chapman, being made in South 
Carolina, and known to Zacharie & Co. at the time of their 
attachment, and being, by the laws of South Carolina, a good 
and valid assignment, is entitled to a priority over the attach-
ment. The latter question, so far as it respected the notice to 
Zacharie & Co., and the equity of the assignee, is not so pre-
cisely put as it is obvious it was intended to be, in the instruc-
tions asked by the intervenor. But it is plain, from the 
qualifications of those instructions suggested by the court, 
that the court held that the delivery of the stock was not 
complete, and that the assignment did not pass the right to 
the stock to the assignee, unless the transfer was entered 
upon the books of the bank, notwithstanding the notice; and 
that the law of Louisiana upon the point was different from 
that of South Carolina. In this way only is the verdict at all 
reconcilable with the admitted state of facts.

In respect to the first question, it is plain to us that there 
was no debt due to Zacharie & Co., at the time when the 
attachment was made. The supposed debt was for the pro-
ceeds of a cargo of sugar and molasses, sold by Black on 
account of Zacharie & Co. Assuming those proceeds to be 
due and payable, Zacharie & Co. had drawn certain bills of 
exchange upon Black, which had been accepted by the latter, 
for the full amount of those proceeds; and all of these bills 
had been negotiated to third persons, and were then outstand-
ing, and three of them were not yet due. It is clear, upon 
principles of law, that this was a suspension of all right of 
action in Zacharie & Co., until after those bills had. become 
due and dishonored, and were taken up by Zacharie & Co.
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*It amounted to a new credit to Black for the amount of 
those acceptances, during the runningof the bills, and gave 
Black a complete lien upon those proceeds, for his indemnity 
against those acceptances, until they were no longer outstand-
ing after they had been dishonored.

Whether the transactions by the drawing and acceptance 
of these bills amounted to a novation of the debt, which 
might otherwise be due under the account current for the 
sales of the sugar and molasses, it is not necessary to decide; 
for, assuming that these transactions might be treated as a 
conditional novation only and not as an absolute novation, it 
would make no difference in the conclusion to which we 
should arrive under the circumstances of this case.

It is true that the statute law of Louisiana allows, in 
certain cases, an attachment to be maintained upon debts not 
yet due. But it is only under very special circumstances; 
and the present case does not fall within any predicament 
prescribed by that law. The statute does not apply to debts 
resting in mere contingency, whether they will ever become 
due to the attaching creditor or not; nor to any case except 
of absconding debtors; and this, therefore, is a case not 
governed by it. We think, then, that there was error in the 
ruling of the court in admitting that there was a sufficient 
debt established by the evidence to maintain the attachment.

The other point is one of much greater importance, 
although in our judgment not attended with any intrinsic 
difficulty. We admit, that the validity of this assignment to 
pass the right to Black in the stock attached depends upon 
the law of Louisiana and not upon that of South Carolina. 
From the nature of the stock of a corporation, which is 
created by and under the authority of a state, it is necessarily, 
like every other attribute of the corporation, to be governed 
by the local law of that state, and not by the local law of any 
foreign state. And in the present case, if the local law of 
Louisiana had prohibited (as we think it had not) any assign-
ment of an equitable interest in the stock attached, we should 
not have scrupled to have followed that law. The question 
is not here, whether the legal interest in the stock passed by 
the assignment before a transfer of the stock upon the books 
of the corporations; but whether the equitable interest there-
in, as contradistinguished from the legal interest, did not pass 
to and vest in the assignee by the law of Louisiana, so as to 
oust the right of any creditor with full notice of the assign-
ment from divesting the title of the assignee by a subsequent 
attachment thereof as the property of the debtor. In respect 
to the Carrollton Bank it is clear that nothing but an equit- 
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able interest could be conveyed or was intended to be con-
veyed by the assignment; for the bank already held the legal 
title as a pledge for a stock loan. In respect to the Gas Light 
and Banking Company, the interest in the stock had been 
transferred to the Bank of South Carolina as a pledge, and 
the letter of attorney was given to perfect the equitable 
*^191 *title into a title by an actual transfer on the

■1 books of the corporation. But, subject to that pledge, 
the equity was with the consent of the Bank of South Caro-
lina vested in the assignee under the assignment. So that 
each case presented the same general question as to the 
validity of the equitable title by the law of Louisiana against 
attaching creditors, having full knowledge of that equity. 
Out of Louisiana, we believe that no such question could 
possibly arise; for courts of law, as well as courts of equity, 
are constantly, in all states where the common law prevails, 
in the habit of holding a prior assignment of the equit-
able interest in stock as superseding the rights of attaching 
creditors, who attach the same with a full knowledge of the 
assignment.

Upon full examination of the laws of Louisiana and the 
decisions of its courts, we see no reason to believe that a 
different doctrine on this subject prevails in that state. It is 
true that the same distinctions between legal and equitable 
rights may not as to the mode of remedy exist in that state, 
which are recognized in states governed by the common law; 
but the same purposes of substantial justice are attained 
there under similar circumstances as the courts in other states 
are accustomed to administer in a different form.

There is a marked distinction in the Louisiana law between 
the transfer of corporeal things movable, and things incorpo-
real. In the former a manual tradition of the thing is 
ordinarily but not universally required to perfect the title. 
In the case of incorporeal things no such tradition can take 
place, and therefore such a delivery as the thing admits of—a 
sort of symbolical delivery—is admitted by the law as a sub-
stitute. There are several articles of the Civil Code of 
Louisiana bearing directly on this point; but it will be suffi-
cient only to cite a few of those which have been relied on by 
counsel. Art. 2612 declares, “In the transfer of debts, rights, 
or claims, to a third person, the delivery takes place between 
the transferrer and transferree by the giving of the title. 
Art. 2613 declares, “The transferree is only possessed, as it 
regards third persons, after notice has been given to the 
debtor of the transfer having taken place.” Art. 245b 
declares, “The tradition of the incorporeal rights is to be 
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made either by the delivery of the titles and of the act of 
transfer, or by the use made by the purchaser with the con-
sent of the seller.” In Bainbridge v. Clay, 16 Mart. (La.), 56, 
the Supreme Court of Louisiana said, “A debt due [by] the 
defendant on a fieri facias cannot as to third persons com-
pletely pass to the assignee unless there be what in sales of 
tangible property is called a tradition or delivery; and this is 
effected as to choses in action by notice of the assignment to 
the debtor.” Again, in Babcock v. Maltbie, 19 Mart. (La.), 
137, the same learned court said that the true test, in cases of. 
assignment, is, “ That where the owner of the property has 
lost all power over it and cannot change its destination, the 
creditors cannot attach.” The same doctrine was directly 
*affirmed in the recent case of Urie v. Stevens, 2 Rob.
(La.), 251. The principles announced in these decis- ■- 
ions seem completely to cover the present suit. In the case 
of the Carrollton Bank the shares had actually passed to the 
bank itself as a pledge, and nothing but an equity remained 
in Black, capable of being transferred, and that was assigned 
by the deed of assignment to the assignee before the attach-
ment, and was known to Zacharie & Co. at the time when 
they made their attachment; and at least as early as the next 
day it was made known to the bank. So that the creditors 
had full notice and the bank had full notice; and the creditors 
could not make a valid attachment when to their knowledge 
the property no longer belonged to their debtor. The case as 
to the Carrollton Bank falls, then, directly within the princi-
ples just stated. The owner bad parted with all his property 
in the stock; he had lost all power over it; and he could not 
change its destination. The same principles apply, a fortiori, 
to the Gas Light and Banking Company; for there, not only 
had the creditors notice of the assignment before their attach-
ment, but the company also had notice thereof before that 
period.

It is true that the charters of the Carrollton Bank and of 
the Gas Light and Banking Company provide that no transfer 
of the stock of these corporations shall be valid or effectual 
until such transfers shall be entered or registered in a book or 
books to be kept for that purpose by the corporation. But 
this is manifestly a regulation designed for the security of the 
bank itself, and of third persons taking transfers of the stock 
without notice of any prior equitable transfer. It relates to 
the transfer of the legal title, and not of any equitable inter-
est in the stock subordinate to that title. In the case of the 
Union Bank of Greorgetoun v. Laird, 2 Wheat., 390, this court 
took notice of the distinction between the legal and equitable
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title in cases of bank-stock, where the charter of the bank had 
provided for the mode of transfer. The general construction 
which has been put upon the charters of other banks con-
taining similar provisions as to the transfer of their stock, 
is, that the provisions are designed solely for the safety and 
security of the bank itself, and of purchasers without notice; 
and that as between vendor and vendee a transfer, not in 
conformity to such provisions, is good to pass the equitable 
title and divest the vendor of all interest in the stock. Such 
are the decisions in the cases of the Bank of Utica v. Smalley, 
2 Cow. (N. Y.), 777, 778; Gilbert x. Manchester Iron Co., 11 
Wend. (N. Y.), 628; Commercial Bank of Buffalo v. Kort- 
wright, 22 Id., 862; Quiner v. The Marblehead Insurance Co., 
10 Mass., 476; and Sergeant v. Franklin Insurance Co., 8 
Pick. (Mass.), 90.

We see no reason to doubt that the jurisprudence of Louis-
iana adopts a similar interpretation for the purpose of protect-
ing equitable title against the claims of creditors of the trans- 
*5141 ^errer’ wh° have notice of such equitable titles. If it 

1 will protect an assignment of *a chose in action against 
attaching creditors after notice of the assignment given to the 
debtor, because no title remains in the transferrer, (as we have 
seen it will,) a fortiori, it ought to protect it where the attach-
ing creditor himself has notice, since, in justice, he is entitled 
only to take under his attachment what rightfully remains in 
the transferrer. In the absence of any positive controlling 
statute or direct adjudication of the courts of Louisiana upon 
the very point, in contradiction to the doctrine maintained in 
other states, as one founded ex cequo et bono in general justice, 
we may well presume, that a state deriving its jurisprudence 
from the Roman Law, has not failed to act upon it.

There is another ground, auxiliary to this last view, which 
is entitled to great consideration. It is well settled as a doc-
trine of international jurisprudence, that personal property 
has no locality, and that the law of the owner’s domicil is to 
determine the validity of the transfer or alienation thereof, 
unless there is some positive or customary law of the country 
where it is found to the contrary. This doctrine has, in the 
very late case of the United States v. The United States Bank, 
(in June, 1844,) been fully and directly recognized and 
affirmed by the Supreme Court of Louisiana, as a part of its 
own international jurisprudence; and it was applied in that 
very case to support an assignment made in Pennsylvania, by 
the Bank of the United States, to certain assignees, who were 
intervenors of goods, debts, credits and effects in Louisiana. 
The court held that the assignment, being proved to be valid 
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and effectual by the law of Pennsylvania, was to be deemed 
equally valid and effectual to pass the goods, debts, credits, 
and effects of the bank, to the assignees in Louisiana, against 
the attaching creditors, who had notice of the assignment at 
the time of their attachment. The decision turned upon the 
very doctrine of international jurisprudence just referred to. 
So that here we have the high authority of the state court in 
this very matter, that there is nothing in the jurisprudence of 
Louisiana, which forbids giving full effect and validity to an 
assignment of debts, credits and equities, situate in that state, 
where the assignment is valid and effectual by the law of the 
state where it is made, so as to oust the rights of attaching 
creditors who have due notice thereof. Now, in the case be-
fore us, there is plenary evidence that the assignment was 
valid and effectual by the laws of South Carolina, when and 
where it was made, to pass the right to the property in con-
troversy ; and that the attaching creditors had notice thereof 
before their attachment was made; so that its validity and 
effect are the same in Louisiana as in South Carolina. It is 
true that the legal title could not pass without a regular trans-
fer of the stocks upon the books of the corporation; but it is 
equally true, that the title to the property, subject to the 
pledge thereof, was complete in the assignee, so as to bind the 
banks as well as the attaching creditors, after due notice to 
them respectively. We are, therefore, of opinion, r#r-|r 
that the district judge erred in directing the jury that L 
the delivery of the stock was not complete unless the transfer 
was entered upon the books of the banks. That was true as 
to the absolute legal title, but it did not prevent the equitable 
title from passing to and becoming completely vested in the 
assignee under and in virtue of the assignment, so as to bind 
the attaching creditors, as soon as they had notice thereof, 
and in like manner the banks, as soon as they had notice 
thereof.

Upon both grounds, therefore, stated in the exceptions, the 
judgment of the Circuit Court is reversed, and the cause 
remanded to that court with directions to award a venire facias 
de novo.
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John  B. Camden , Plain tif f  in  error , v . Thomas  C. 
Doremus , Cornelius  R. Suydam , James  Suydam , and  
John  M. Nixon , Defe ndant s in  error .

Where a general objection is made, in the court below, to the reception of tes-
timony, without stating the grounds of the objection, this court considers it 
as vague and nugatory; nor ought it to have been tolerated in the court 
below.1

Where at the time of the endorsement and transfer of a negotiable note, an 
agreement was made that the holder should send it for collection to the bank 
at which it was, on its face, made payable, and in the event of its not being 
paid at maturity, should use reasonable and due diligence to collect it from 
the drawer and prior endorsers before resorting to the last endorser, the 
holder is bound to conditions beyond those which are implied in the ordi- 
dary transfer and receipt of commercial instruments.2

Evidence of the general custom of banks to give previous notice to the payer, 
of the time when notes will fall due, was properly rejected, unless the wit-
ness could testify as to the practice of the particular bank at which the note 
was made payable.3

A presentment and demand of payment of the note, at maturity, within bank-
ing hours, at the bank where the note was made payable, was a sufficient 
compliance with the contract to send it to the bank for collection.

1 Appl ied . Burton v. Driggs, 20 bish, 4 Gray (Mass.), 504; Newton v. 
Wall., 133; Mays v. Fulton, Id., 418. Jackson, 23 Ala., 335. The agreement 
Foll owe d . Rosenthal v. Chisum, 1 must be carried out to be available. 
New Mex., 637. Cit ed . Fischer v. Crossman v. Fuller, 17 Pick. (Mass.), 
Neil, 6 Fed. Rep., 90; City of Delphi 171; Dow v. Tuttle, 4 Mass., 414; Gib- 
v. Lowery, 74 Ind., 522. bon v. Scott, 2 Stark., 286.

General objections to the admission What is due diligence depends 
of evidence are unavailable to the largely upon local statutes and prac- 
party making, them; the particular tice that has grown up in the courts, 
grounds of the objections must be Jones v. Ashford, 79 N. C., 176; Mc- 
stated, so that the trial court may Doal v. Yeomans, 8 Watts (Pa.), 361; 
fully understand the nature of the ob- Sanford v. Allen, 1 Cush. (Mass.), 
jection before passing upon it. United 473; Cooke v. Nathan, 16 Barb. (N. 
States v. McMasters, 4 Wall., 680. Of Y.), 342; White v. Case, 13 Wend, 
course this must be done so as to be (N. Y.), 547; Burtv. Horner, 5 Barb, 
available both upon a motion for a (N. Y.),501.
new trial, and upon appeal. Gharkey 3 Where the custom prevails at a 
v. Halstead, 1 Ind., 389; Curry v. particular place at which a note is 
Bratney, 29 Ind., 195. payable, to issue notice to the nrom .-

2 A collateral agreement executed at isor a few days before maturity, m- 
the same time the note is executed is forming him that the note is payable, 
construed witn it; as an agreement in such notice constitutes a conventional 
a mortgage to secure its payment, demand, and must be complied with, 
agreeing to pay interest annually. Lincoln & Kennebec Bank v. 
Muzzy v. Knight, 8 Kan., 456; Meyer 9 Mass., 155; Same n . Hammet, Id., 
v. Grueber, 19 Id., 165; or a provi- 159; whether it is made payable at a 
sion in the mortgage not contained in particular bank, or placed tlie^® tor 
the note; Dobbins v. Parker, 46 Iowa, collection. Jones v. Fates, 4 Mass., 
358. The agreement must be, if co- 245; Mech■anics, Bank v. Merchants 
temporaneous, in writing. Cuthbert Bank, 6 Mete. (Mass.), 24; M hitewei 
v. Bowie, 10 Ala., 163; but a subse- v. Johnson, 17 Mass., 449; Gran 
quent agreement need not be. Heaton Bankv. Blanchard, 23 Tick. (Mass.), 
v. Meyers, 4 Col., 63; Solomons v. 505. See Leeoitt v. Sims, 3 bl• ’
Jones, 3 Brev. (S. C.), 54; Lorn v. Marine Bank v. Smith, lo i
Treadwell, 12 Me., 441; Allen v. Fur- Gallagher v. Roberts, 11 id., aov.

586



JANUARY TERM, 1845. 515

Camden v. Doremus et al.

The record of a suit brought by the holder against the maker and prior en-
dorsers was proper evidence of reasonable and due diligence to collect the 
amount of the note from them; and it was a proper instruction, that if the 
jury believed that the prior endorsers had left the state and were insolvent, 
the holder of the note was not bound to send executions to the counties 
where these endorsers resided at the institution of the suit.

The diligent and honest prosecution of a suit to judgment with a return of 
nulla bona, has always been regarded as one of the extreme tests of due 
diligence.

And the ascertainment, upon correct and sufficient proofs, of entire and noto-
rious insolvency, is recognized by the law as answering the demand of due 
diligence, and as dispensing with the more dilatory evidence of a suit.4

If the holder cannot obtain a judgment against the maker for the whole amount 
of the note, in consequence of the allowance of a set-off as between the 
maker and one of the prior endorsers, this is no bar to a full recovery against 
the last endorser, provided the holder has been guilty of no negligence.

*This  case was brought up, by writ of error, from the $1$ 
Circuit Court of the United States for the district of Missouri.

The defendants in error were citizens of the state of New 
York and partners in trade under the name and style of Dore-
mus, Suydams and Nixon. The plaintiff in error was the sur-
viving partner of the mercantile house of John B. and Marbel 
Camden, which carried on business at St. Louis under the 
name and firm of J. B. and M. Camden. The plaintiff in 
error was sued in the court below as endorser of the following 
promissory note.

On the 8th of June, 1836, Ewing F. Calhoun executed this 
note, viz.:

“84219 90.
“ Twelve months after date, I promise to pay Judah Bar-

rett, or order, four thousand two hundred and nineteen dol-
lars and ninety cents, negotiable and payable at the Commer-
cial Bank of Columbus, June 8, 1836.

Ewing  F. Calhoun ,
“ Mississippi — 1809.” Columbus, Mississippi.”

Which note was endorsed by Barrett to Sterling Tarpley, or 
order, by him to J. B. and M. Camden, or order, and by them 
to Doremus, Suydams, and Nixon, or order.

On the 22d of August, 1836, the plaintiffs and defendant 
entered into the following agreement:

“ New York, August 22<7, 1836.
“Memorandum of an agreement and trade made by and

Contra, Moore v. Waitt, 13 N. H., 
415; Farmers’ Bank v. Duvall, 1 Gill 
& J. (Md.), 78, (no sufficient evi- 
aence;) Barnes v. Vaughan, 6 R. I.,

259; 2 Ames on Bills and Notes, 358.
4 Cite d . Watson v. Tarpley, 18 

How., 519; Terry v. Tubman, 2 Otto, 
161.
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between Doremus, Suydams and Nixon, of the city of New 
York, of the one part, and J. B. & M. Camden, of the city of 
St. Louis, of .the other part, witnesseth: Whereas, the said 
Camdens have this day sold and assigned unto the said Dore-
mus, Suydams and Nixon, a note for four thousand two hun-
dred and nineteen dollars, payable twelve months after 
date, and dated the eighth day of June, 1836, and negotiable 
and payable at the Commercial Bank of Columbus, Miss., 
executed by Ewing F. Calhoun to Judah Barrett, and en-
dorsed by the said Judah Barrett and Sterling Tarpley and 
J. B. & M. Camden: Now, it is expressly understood and 
agreed by the contracting parties, that the said Doremus, Suy-
dams and Nixon, are to send the said note to the said Com-
mercial Bank of Columbus, Mississippi, for collection, and in 
the event of its not being paid at maturity, they are to use 
reasonable and due diligence to collect it of the drawer and 
two endorsers before they call upon the said Camdens; but in 
the event of its not being made out of them, then the said 
Camdens bind and obligate themselves, so soon as informed of 
the fact, to pay the said Doremus, Suydams and Nixon, the 
principal of the said note, together with its interest and all 
legal costs they may have incurred in attempting its collection.

J. B. & M. Camden , 
Doremus , Suydams  & Nixon .”

*The note not being paid at maturity, suit was brought 
.by the endorsers against the plaintiff in error as surviving 
partner of the endorsers J. B. & M. Camden.

Upon the trial of the cause, the plaintiff offered to read in 
evidence sundry depositions, and also a voluminous record, 
which are all set forth in full in the first bill of exceptions, but 
which it is impossible to insert here on account of their great 
length. They were,

1. The deposition of Thomas B. Winston, that he presented 
the note at the Commercial Bank of Columbus, and demanded 
payment thereof, which was refused ; that payment was de-
manded on the 10th of June, 1837, because the day of pay* 
ment fell on Sunday; that it was protested, and notices thereof 
sent to the first, second, and third endorsers.

2. The deposition of Ewing F. Calhoun, proving his own 
signature; the handwriting of the first and second endorsers; 
that he was sued at the first court after the note became due; 
that the suit was prosecuted as diligently as possible to a judg-
ment and execution; that deponent continued to reside in 
Lowndes county, Mississippi, but that at the rendition of the 
judgment Barrett resided in South Carolina, and Tarpley in 
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Texas; that Barrett and Tarpley were both insolvent, and had 
no property within the state of Mississippi, out of which to 
make the judgment, or any part thereof; that at the trial de-
ponent was allowed a set-off against Tarpley, of about $1500, 
which Tarpley owed deponent at the time of the commence-
ment of the suit, and before he received notice of Tarpley’s 
endorsement.

3. The deposition of Samuel F. Butterworth, that the suit 
was prosecuted as diligently as possible to judgment and exe-
cution ; that at October term, 1838, a verdict was rendered for 
the plaintiffs, which was set aside ; that in April, 1839, an-
other verdict was rendered, which was also set aside; that in 
December, 1839, a verdict was rendered for only $3498.46, 
upon which a fieri facias was issued, the statutes of the state 
not authorizing process against the person; that no property 
could be found out of which the execution or any part thereof 
could be made.

4. A document purporting to be a transcript of the record 
of the suit spoken of above, showing its progress up to the 
final return of the sheriff, which was as follows: “ The 
within named Ewing F. Calhoun, Judah Barrett, and Sterling 
O. Tarpley, have no goods or chattels, lands or tenements, 
within my county, whereof I can make the sums within men-
tioned, or any part thereof. March 28th, 1842.”

Each one of these papers was severally objected to by the 
defendant, but the court overruled the objection, and permit-
ted them to be read in evidence. The admission of these four 
papers constituted the ground of the first bill of exceptions.

Bill of exceptions No. 2. r*51R
*“ Be it remembered, that on the trial of this cause, 

the plaintiffs, in addition to the evidence in the former bill of 
exceptions in this case contained, examined Pardon D. Tiffany 
as a witness, who testified, that shortly before this suit was 
brought, as well as after, he had conversations with the de-
fendant in relation to the claim of the plaintiffs against him ; 
and the defendant told the witness that he had transferred the 
note in question in the present action to the plaintiffs, for 
goods purchased from them, and that at the time he trans-
ferred the note to the plaintiffs he was indifferent whether 
they took it or not, as he considered some of the parties 
thereto as good as George Collier, (who is known to the court 
and jury as a very rich man.) Witness did not know whether 
defendant saw the note or not. The witness received a copy 
of the record of the suit in Lowndes county, Mississippi, 
brought by the plaintiffs against Ewing F. Calhoun, the 
maker of the note, and Judah Barrett and Sterling Tarpley,
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the endorsers; but witness could not say whether he received 
the copy from Mr. Adams, the agent of the plaintiffs, or from 
the defendant, or from Mr. Gamber, the counsel of the de-
fendant. The defendant in his conversation with witness was 
aware of the nature of the plaintiffs’ claim against him, and 
objected to the claim, alleging that the plaintiffs had not used 
due diligence to collect the amount of the note; he did not 
say that if he were satisfied that diligence had been used he 
would pay the claim ; but he did say, that he was not bound 
to pay, and would not pay the claim ; but made no other ob-
jection to the claim but want of diligence.”

The plaintiffs next gave in evidence an act of the legisla-
ture of the state of Mississippi, entitled “an act to abolish 
imprisonment for debt,” approved February 15th, 1839, which 
act the parties here in open court - agree may be read in any 
court in which this cause may be pending, from the printed 
statutes of the state of Mississippi.

The plaintiffs then proved the handwriting of the defendant 
to the following letter addressed to the plaintiffs, and read the 
same in evidence to the jury in the words following:

“ Saint Louis, October 24iA, 1839.
“Messrs. Dorem us , Suydams  & Nixon , New York:

“ Gents  :—Your favor of the 11th inst. is received, and con-
tents noted. It is quite out of our power to send you any 
New Orleans bills for your note on E. F. Calhoun. We trust 
you will before long receive a judgment for the entire debt, 
interest and cost, and that you will find by the virtue of an 
execution that ‘insolvency has not passed upon them all.’ 
Those who have gone to Texas may yet make a great rise 
in that fine country. We regret that the note has been so 
difficult of collection. We scarcely know which, you or we, 
made the worst trade; we have many of the goods on hand 
we got for it. Your friends,

“J. B. & M. Camden .
*5191 *“Your message to Mr. Homans, cashier, has been 

J attended to, and delivered.”
It was admitted by defendant’s counsel, that the endorse-

ments on the note given in evidence were filled up in the 
handwriting of Josiah Spalding, the counsel of the plaintiffs 
in this action, for the purposes of this suit. It was also 
admitted that the laws of the state of New York placed the 
liability of endorsers upon promissory notes on the same loot-
ing with the liability of endorsers upon inland bills of 
exchange under the general law merchant.
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The plaintiffs having here closed their case, the defendant 
produced one William C. Anderson as a witness, who, being 
sworn, testified that he had been employed in several banks, 
and had conducted one in St. Louis himself; that the practice 
in banks in relation to notes deposited with them for collec-
tion, was to give notice to the payer of the note that it was in 
the bank, and when it would become due; that the effect on 
the credit of a payer, of a failure to pay the note when it 
became due, was different in eastern and western banks. In 
banks at the east, paper deposited for collection was consid-
ered almost as sacred as paper discounted by the banks, and a 
failure to pay would stop the accommodation of the payer at 
the bank; but in the western banks, the effect of permitting 
collection paper to lie over was not of much consequence to 
the credit of the payer. The defendant’s counsel having 
^sked the witness, whether a note presented at a bank for 
payment on the last day of grace, by a notary public, would 
be considered as having been sent to the bank for collection, 
within the meaning of the contract between plaintiffs and 
defendant, the question was objected to by the plaintiffs’ 
counsel, and the court not only refused to allow the question 
to be answered, but rejected all testimony given by the 
witness, or which might be given, in relation to the practice 
of banks on notes deposited for collection, unless the witness 
could testify as to the practice or usage of the Commercial 
Bank of Columbus, mentioned in the note of Calhoun; to 
which opinion of the court the defendant, by his counsel, 
excepts.

Instructions asked by defendant.
M The defendant, by his counsel, moved the court to instruct 

the jury, that the plaintiffs were bound to send the note of 
Ewing F. Calhoun, endorsed by Judah Barrett and Sterling 
Tarpley, to the Commercial Bank of Columbus, Mississippi, 
for collection; and that, unless it is proved to the satisfaction 
of the jury that this was done by the plaintiffs, they must find 
for the defendant; which instruction was given to the jury 
by . the court, with this explanation: That if the jury 
believes the note was presented at the bank, and had [?] there, 
by the agent of the plaintiffs, at the banking hours on the 
day it fell due, so as to be a valid demand on the maker, then 
it was duly at the bank, as required by the contract sued on. 
Io which explanatory instruction the defendant, bv his coun-
sel, excepts.

“The defendant, by his counsel, further moved the 
c°urt to instruct the jury, that the plaintiffs were 
ound to use diligence by suit against Calhoun, the maker
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of the note, and Barrett and Tarpley, the endorsers thereof, 
in order to collect the money; and that if the plaintiffs neg-
lected to prosecute their action with diligence against either 
of said parties, the defendant is not responsible on his 
endorsement of the note in question; which instruction was 
given by the court.

“ The defendant, by his counsel, then moved the court to 
instruct the jury, that the record from the Circuit Court of 
Lowndes county, given in evidence, does not show due dili-
gence by suit against Calhoun, the maker, and Barrett and 
Tarpley, the endorsers, of the note in question; which instruc-
tion the court refused to give, and in lieu thereof instructed 
the jury, that, so far as the record goes, it does show due dili-
gence on part of the plaintiffs; and if the jury believe from 
the evidence, given in addition to the record, that the two 
endorsers had left the state of Mississippi, and were insolvent, 
and had left no property in that state, at the time the judg-
ment was rendered, that the plaintiffs were not bound to 
cause executions to be sent to the counties where the endors-
ers respectively resided at the time they were sued. To 
which opinions of the court, in refusing the instruction asked 
by the defendant as last above-mentioned, and in giving the 
instruction in lieu thereof which was given by the court, the 
defendant, by his counsel, excepts.

“The defendant, by his counsel, then moved the court to 
instruct the jury, that the plaintiffs, under the law of Missis-
sippi, were entitled to a judgment against Tarpley for the full 
amount of the note, notwithstanding any payment or set-off 
between Calhoun, the maker of the note, and Tarpley, the 
endorser; and that, if the plaintiffs have neglected to assert 
their right to such judgment, and have suffered a judgment by 
their neglect to pass for a smaller amount, the defendant is 
discharged by such neglect for all accountability for the sum 
thus lost; which instructions the court refused to give, be-
cause the record from Mississippi furnished all the evidence 
on the subject to which this instruction refers, and no negli-
gence appears from said record in prosecuting the suit against 
Tarpley; to which opinion of the court the defendant, by his 
counsel, excepts. And the defendant, by his counsel, prays 
the court to sign and seal this his bill of exceptions, and that 
the same may be made part of the record, which is done.

“ J. Catron , [l . s .] 
“R. W. Wells , [l . s .j”

John J. Hardin, for plaintiff in error.
Z. Collins Lee, for defendants in error.
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Hardin’s argument was as follows:
The points now arising for the consideration of the court, 

are:
1. Were the instructions asked improperly refused; and 

those delivered in lieu thereof improperly given ?
*2. Were the depositions, or any one of them, im- r#K?i 

properly permitted to be read in evidence? *-
3. Does the record from Mississippi show the use of reason-

able and due diligence ?
The contract was not complied with, by defendants in error, 

in this:
They were to “send the said note to the Commercial Bank 

of Columbus, Mississippi, for collection.” This they did not 
do, and there is no evidence that the bank ever had it for col-
lection. It is true this note was protested for non-payment 
on the last day of grace; but there is a wide difference be-
tween sending a note to a bank for collection, and merely 
presenting it for payment on the last day of grace. Banks, 
universally, are collecting agents; they always give notice of 
the time of payment, and of the amounts due, to the debtors 
whose notes are left with them for collection. It is an injury 
to a man’s credit, and not unfrequently destroys his business 
character, not to provide the means of paying a note left with 
a bank for collection, and of which he has been notified. 
These reasons must have operated with plaintiff in error in 
inducing him to require the note to be sent to the bank for 
collection. Calhoun, as appears from the record, lived in the 
town where the Columbus Bank was situated; and if he had 
been notified that the note was left in the bank for collection, 
he might have had an opportunity of providing for its liquida-
tion. Nor will it do to say that the presentation of the note 
for payment was the same thing in substance as sending it to 
the bank for collection. The plaintiff in error did not think 
so, and at any rate he has required the stipulation that the 
note should be sent to the bank for collection by defendants 
in error; and the defendants in error have no right to say 
that, although they did not comply, they did what amounts to 
nearly the same thing. The sending the note to the bank for 
collection was a condition precedent to the liability of plain-
tiff in error, and should be shown to have been strictly com-
plied with by defendants in error.

Suppose, for instance, as is the fact, though it does not 
appear on the record, that the note was sent to the Columbus 
Bank of Georgia, and did not reach the agent of defendants 
m error in Mississippi until the last day of grace, when it
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was forthwith protested. This was not a compliance with the 
letter or spirit of the contract.

In this view of the case, it was proper to prove what was 
the usage of banks with regard to paper left with them for 
collection, and the testimony of W. C. Anderson, page 519, 
was therefore pertinent. This testimony was excluded by the 
court, and was therefore error.

The first instruction asked by the plaintiff in error in the 
court below was, therefore, proper, and was erroneously 
refused.

The depositions were improperly permitted to be read.
1st Objection. They were taken before a “judge of the 

*^991 ninth * judicial district of Mississippi.” The law of
-* 1789 makes no mention of such an officer as authorized 

to take depositions. If it is said that such judges were judges 
of a “Court of Common Pleas,” within the meaning of that 
law, it is answered, that if so, that fact should appear affirma- 
tix ely in the certificate of authentication. No evidence 
aliunde being introduced, the deposition itself should contain 
the complete evidence that it was taken by a legally author-
ized officer. 1 Pet., 355.

2d Objection. The depositions were taken de bene esse, and 
the certificate does not comply either with the letter or spirit 
of the law. The 30th section of the Judiciary Act of 1789 
provides for taking such depositions when the witness resides 
more than a hundred miles from the place of trial, upon giving 
due notice of the time and place of taking the deposition “to 
the adverse party, or his attorney, as either may be nearest, if 
either is within a hundred miles of the place of caption.

This law, being in derogation of the common law, must be 
strictly complied with. 1 Pet., 355; 3 Cranch, 297.

The certificate of the judge attached to each one of the 
depositions, states that no notification was given to plaintiff 
in error of the taking of the said depositions, “because neither 
the said John B. Camden, nor his counsel, live within one 
hundred miles,” &c.

It was decided by the Supreme Court, 3 Cranch, 297, that 
in taking a deposition under a dedimus potestatem, the term 
“attorney,” used in the Virginia statute, meant an attorney in 
fact, and not an attorney at law. The words of the Virginia 
statute—see Tate Dig., 210, §§ 18 and 15—are,„on “giving 
notice to the adverse party, his attorney, or agent.”

The inference from analogy, and from the decision in o 
Cranch, 297, is irresistible, that the term “attorney,” used in 
the 30th section of the law of 1789, means an attorney in facf, 
and not an attorney at law.
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It therefore would be no compliance with the law to certify 
that “ neither the adverse party, nor his attorney at law, live 
within one hundred miles,” &c. It seems to have been the 
idea of the judge who made the authentication, that the law 
of 1789 meant an attorney at law. But even if the law was 
construed to mean an attorney at law, the word “ counsel,” 
used in the certificate, does not meet its requisition. A coun-
sel and an attorney are two distinct legal officers. Their 
duties may be, but are not necessarily, discharged by the same 
person. It is the province of an attorney to prepare a case, 
by making up the pleadings, taking depositions, &c.; whilst 
the counsel in the cause manages it in court after the case 
is prepared by the attorney to his hand. The plaintiff in error 
might not have had a counsel within a hundred miles, and yet 
have had an attorney at law. But as a counsel is neither an 
attorney at law or an attorney in fact, non constat, but 
that the plaintiff in error had an *attorney living •- 
within one hundred miles, and the defendants in error failed 
to give him notice, and therefore have had the authentication 
so made as to prevent this fact from appearing. The law 
being in derogation of a man’s common law rights, and the 
depositions being taken ex parte, the authentication should 
exclude every conclusion which could in reason be made 
against the legality and formality of taking the deposition. 
1 Pet., 355. They should, therefore, have been excluded 
from the jury.

31 Objection. The deposition of Thos. B. Winston should 
have been excluded, because he was not sworn to testify “the 
whole truth.” He was sworn “ to testify the truth, and noth-
ing else but the truth.” Now, the 30th section of the act of 
1789, authorizing the taking of these depositions, expressly 
provides that “the witness is to be carefully examined, and 
cautioned, and sworn, or affirmed, to testify the whole truth.” 
This was not done, and the deposition, therefore, should have 
been excluded. This is analogous to the case where a witness 
does not answer the general interrogatory, “ Do you know any 
thing further?” Such a neglect is sufficient to vitiate the 
deposition. 3 Wash., 109.

4th Objection. The deposition of S. F. Butterworth should 
have been excluded for imperfection or diminution. It begins 
by stating, “That the annexed note was sued,” &c.; and no 
note is annexed, or set out in the deposition. Nor could any 
one tell who were the parties to the note from any thing 
which is contained in the deposition, for their names are not 
even mentioned. The court cannot tell whether it was the 
note here sued on that the witness had before him, and
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intended to have annexed to his deposition, or whether it 
was not an entirely different instrument.

This defect cannot be supplied by reference to the deposi-
tion of Winston, for that is a distinct deposition, and was 
taken at a different time—one being taken on 15th January, 
and the other on 17th February, 1842. Each deposition must 
be perfect in itself.

If the depositions are excluded, there is no evidence what-
ever of any diligence. If the deposition of T. B. Winston, 
the acting notary public, is excluded, there is no testimony 
to show that the note was even presented for non-payment at 
the Columbus Bank. This being required by the contract, 
the other testimony would not be sufficient to support the 
judgment. But the fact of permitting one improperly taken 
deposition to be read to the jury is sufficient to reverse the 
judgment.

The court erred in refusing the third instruction asked by 
plaintiff in error, which was substantially, that the record 
from Lowndes county does not show due diligence by suit, 
and also in the instruction given in lieu thereof by the court. 
First. The suit in Lowndes county, Mississippi, was instituted 
by defendants in error, against maker, and two first endorsers 
of the note here sued on, under a provision in the statutes 
*5241 Mississippi. Howard and Hutchinson’s Statutes

J *of Mississippi, 597, sect. 33, authorizing this mode of 
instituting suit. A subsequent section of same law provides, 
(sect. 35, How. & H., 596,) “ The court shall receive the plea 
of non-assumpsit and no other, as a defence to the merits in all 
suits brought in pursuance of this act, and all matters of differ-
ence may be given in evidence under the said plea. And it 
shall be lawful for the jury to render a verdict against part 
of the defendants, and in favor of the others, if the evidence 
before them require such a verdict, and the court shall render 
up the proper judgments in such verdicts against the defend-
ants, which judgments and verdicts shall not be reversed, 
annulled, or set aside for want of form.”

Sect. 41, same act and page, provides, that defendants shall 
not sever in their pleas to the merits of the action.

Another act of Mississippi, How. & H., 374, § 12, provides, 
that “ the defendant shall be allowed the benefit of any pay-
ment, discount, or set-off, made, had, or possessed against the 
same, (any assigned note or bill of exchange,) previous to the 
notice of the assignment.”

These provisions are innovations on the common law,. and 
were evidently intended to create a new practice in pleadings, 
trials, and rendering up judgments. If it is not so, then the 
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set-off of the maker of the note, Calhoun, against the second 
endorser, Tarpley, was all wrong, and there was a total want 
of diligence in defendant in error, in not taking the case to 
the appellate court and having it there decided, and in permit-
ting the case to be continued for three years, for an improper 
defence in the Circuit Court.

Admitting, then, that it was proper for Calhoun to claim his 
set-off against Tarpley, it is clear that judgment should have 
been rendered against Calhoun for the amount of note and 
interest, after deducting the amount of the set-off. But it is 
equally clear, that as Tarpley endorsed the note without 
crediting thereon the amount of the set-off, and without giv-
ing notice that there existed any such set-off, that judgment 
should have been rendered against him for the full amount of 
the note and interest. The 35th section provides expressly 
for such cases. And without such a provision, and a strict 
compliance with the law under it, most flagrant injustice 
would be done in numerous cases, and especially in the pres-
ent instance. Tarpley endorses the note to plaintiff in error, 
without notice of any set-off. Plaintiff in error endorses it to 
defendant in error, on the faith of Tarpley’s solvency. De-
fendant in error sues Calhoun and Tarpley, and takes a judg-
ment against both, for the amount due from Calhoun to 
Tarpley, and wholly neglects to take a judgment for the 
amount really and justly due by Tarpley, as the law author-
ized. If plaintiff in error now pays up the note and interest, 
and goes back on Tarpley, this judgment against Calhoun and 
Tarpley, for less than what Tarpley was legally liable for, will 
be a bar to a recovery for a greater sum. The defend- 
ant in error *having thus failed to obtain a judgment as 
he should have done for the whole amount due, and thus hav-
ing prejudiced plaintiff in error, there was not due diligence 
used.

The 36th section of the statute of Mississippi, How. & H., 
596, provides, that “new trials shall alone be granted to such 
defendants as the verdicts may have been wrongfully rendered 
against, and judgments shall be rendered against all the other 
defendants in pursuance of the verdict.” It appears a verdict 
was rendered on the 17th October, 1838, against all three of

Calhoun, Barrett, and Tarpley, for 84102.77, 
and judgment rendered thereon. On same page, it appears, 
that at same time “ the defendant, E. F. Calhoun, moves the 
e°to grant a new trial, &c.” On page 28, the case is dock-
eted “ Doremus, Suydam and Nixon v. Nwing F. Calhoun 
and it states, “thereupon came on the motion of the defend-
ant for a new trial, &c.,” which motion was sustained. This
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motion was made by one defendant, the reasons assigned are 
personal to himself, and the new trial is granted him on his 
motion. According to the 36th section above, judgment 
should have been rendered against Barrett and Tarpley, the 
endorsers, who did not join in the motion for a new trial, and 
Who had no possible defence against the note. Yet defendant 
in error neglected to take any stich judgment. And the case 
goes on as though they were entitled to, and had granted to 
them, a new trial, and no final judgment is rendered until 27th 
December, 1839, more than a year after, when these defend-
ants had moved out of the state, as appears by the record. 
This is a clear case of a neglect of due diligence. See also a 
similar motion by Calhoun.

A similar neglect appears in another part of the record. 
Another statute of Mississippi, How. & H., 616, provides:

“ Sect. 11. Every new trial at law shall be on such terms 
and conditions as the court shall direct; and no more than 
two new trials shall be granted to either party in the same 
cause.” Now the record shows that three new trials were 
granted in this case. The first verdict and new trial was 
granted 21st October, 1837. The second on the 17th Octo-
ber, 1838. The third on 19th April, 1839, and the fourth and 
last trial was had on 27th December, 1839. All these new 
trials were granted on motion of defendant Calhoun; and 
after two were granted, it was error in the court in Mississippi, 
and it was gross neglect in defendants in error that they did 
not have it reversed. The Supreme Court of the state of 
Mississippi, 1 Sm. & M. (Miss.), 421, have expressly decided 
that the court cannot grant more than two new trials. By the 
neglect of defendants in error, a gross injury is done plaintiff 
in error in this: On the third trial, the verdict was for 
$4236.26, and on the last trial it was only for $3498.45; 
thus decreasing the amount which plaintiff in error could 
thereafter recover against the maker and two first endorsers.

*Again : There was not due diligence shown in the
J record in this. There was never any service of process 

on defendants, Barrett and Tarpley, the first and second en-
dorsers. There never was a writ issued to the county where 
Tarpley resided. They never appeared in court and enterel 
their appearance; nor do any attorneys enter their appearance 
for them. It is true the pleas, which are most, carelesslv 
drawn, use the words “ the said defendants say,” &c.; but 
nowhere does it appear that they authorized an appearance; 
and the whole defence is conducted by the attorneys for Cal-
houn. It is manifestly improper that this loose mode ot 
pleading in the name of defendants, by Calhoun’s attorney, 
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should be construed into an appearance and defence for the 
endorsers; for the whole of Calhoun’s defence consisted of a 
set-off against Tarpley; and their interests in this suit were 
directly conflicting. The whole proceedings, therefore, against 
Barrett and Tarpley, were informal; and there was want of 
diligence in not bringing them before the court by legal pro-
cess, so that they might have had an opportunity of contesting 
Calhoun’s set-off.

Besides this, there never was an execution, or “branch 
writ,” issued to the counties, where, it appears from Wins-
ton’s deposition, that Barrett and Tarpley resided; and in 
this there was a want of due diligence to use all the means of 
the- law to collect the judgment.

There has also been an entire failure of the defendants in 
error to obtain payment from Barrett and Tarpley. One of 
them moved to South Carolina, and the other to Texas. One 
of them is certainly within the jurisdiction of our courts. As 
to the jurisdiction of our courts over the other, adhuc sub 
judice lis est.

Lee argued thus:
The defendants in error, by their counsel, respectfully sub-

mit with the record, that there is no error in the rulings and 
decision of the Circuit Court of the United States, for Mis-
souri, in the questions of law raised and adjudged in this case, 
and that all the material and important facts in the cause were 
fully considered by the jury, which were necessary for them 
to render, as they have done, a proper and just verdict in the 
premises, and that the judgment ought therefore to be 
affirmed.

But it is objected, and now argued by the plaintiff in error, 
that the contract was not complied with, because “ the note 
was not sent to the Bank of Columbus, Mississippi, for col-
lection.” The answer to this objection is obvious and con-
clusive, and to be found in the facts as sworn to by Thos. B. 
Winston, by which the court will perceive that the usual and 
proper demand of payment of said note was made on the 1,0th 
June, 1837, at the Bank of Columbus, Mississippi, and due 
notices of protest sent to the endorsers; in a word, that all 
which the law merchant, or bank’s usage required, as to the 
presentation and protest of the note, was strictly com- [-*597 
plied *with ; and it is apprehended that the term “for *- 
collection,” used in the contract between the parties, cannot 
be made to express more than a legal and proper demand at 
the maturity of the said note; and that this was a compliance 
both with the contract and stipulation in the note itself: for 
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collection at the bank means payment thereon. The court was 
therefore right in limiting the action of the holders of the note 
to demand payment at the bank specified on the note, and 
during bank hours, &c. There is, besides, nothing in this 
record to show that any proper step was omitted, or that 
the plaintiff in error ever understood the contract in the sense 
now contended for by him.

2. As to one of the objections, that due process was not 
served, or suit properly instituted against Barrett and Tarp-
ley, there can be no ground to question the regularity of the 
proceedings; and the court will find all necessary legal steps 
to have been promptly taken in strict accordance with the 
laws of Mississippi, to which the plaintiff in error has re-
ferred; and it is presumed that the attorney, entered upon 
the record as acting for Messrs. Barrett and Tarpley, acted in 
good faith, and by their appointment, and beyond this the 
court cannot now look.

The court, too, rightly rejected the testimony of W. C. An-
derson, because the usage of banks, east or west, and the 
opinion of the witness, could not be evidence, when the con-
tract and note in question stipulated distinctly for the collec-
tion or presentation of the said note at the Bank of Colum-
bus, at Mississippi, whose usage alone was important to be 
known, and which it was presumed had been known, and gov-
erned the parties at the time the contract was made. Another 
objection is taken to the depositions in this case, and which it 
is contended were inadmissible on several grounds.

But the defendants in error now confidently submit that 
upon examination of the Judiciary Act of 1789, sect. 30th, 2 
Laws U. S., 68, it will be found that the depositions objected 
to were legally taken in due form, and in compliance with the 
law referred to, however strictly it may be construed.

The deposition of Winston is certified to by the “ presiding 
judge,” and that of Calhoun also by the judge of the court 
before whom the suit was pending; and another deposition is 
certified and taken by the presiding judge of the ninth judi-
cial district of Mississippi. This being, in the language of the 
law, taken before “a judge, or justice,” &c., &c.

The terms or titles, attorney and counsel, between which 
some nice distinctions are drawn in the argument, are, by com-
mon consent and usage, now regarded as convertible terms; 
and, indeed, the Judiciary Act, to which reference is made, 
does itself so speak of them. See sect. 30th.

The law meant the attorney or counsel, not in fact, as is 
*5281 contended, but the party’s legal attorney or counsel, 

J and generally none but *such can be of record, or act 
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in court; besides, the certificates to these depositions name 
the attorney in one or more instances.

So also as to the objection that one of the witnesses (Win-
ston) was not sworn to tell the “ whole truth.” This may be 
a clerical or typographical omission, as the word “whole” 
truth is used in all the other depositions; and even were it 
omitted by the judge, it is submitted whether, under the true 
intent and meaning of the Judiciary Act, sect. 30, this would 
be fatal to the deposition.

Another objection as to these depositions is made with ref-
erence to an omission, as it is alleged, of the note referred to 
in the deposition, as the “ annexed note; ” but be this as it 
may, the court will find that the whole deposition taken to-
gether is full and distinct as to the particular note, and noth-
ing more was required.

Finally, as to the question of due diligence: it cannot be 
denied that it is for the court, on the facts supposed, to deter-
mine the point of due diligence. The question only is, whether 
the facts contemplated by the court’s direction prove “ due 
and reasonable diligence ” under the agreement of Camden & 
Co. with the defendants in error. Due and reasonable dili-
gence means “reasonable diligence.” But “due” and “rea-
sonable ” may, in truth, be regarded as convertible terms in 
this association.

Was such diligence used? The suit is shown to have been 
rigidly and promptly prosecuted, without the remissness of a 
day, and with every delay accounted for under authority 
superior to the party’s prevention or discretion. And finally, 
a fieri facias issues instantly, and a return appears of nulla 
bona, and it is shown that the laws of Mississippi allow no ca. 
sa. It is further proved, that at the time of judgment the 
defendants were insolvent, and notoriously so, (or at least 
known to “public” rumor to be so). It is in this case found 
that one of the defendants had gone to Texas when the judg-
ment was obtained; but it is not shown that that change of 
residence was known to these claimants, or to their counsel. 
And if it was, need there have been a pursuit of him into 
Texas, and a roving capias to explore for him whithersoever 
report might have sent him ? Was this necessary, with 
proof, too, of actual insolvency? Due diligence can be re-
quired only because diligence may find and seize property to 
pay the claim—and where there is insolvency due diligence 
has no object, or rather consists, at the utmost stretch of obli-
gation, in having a return on execution of nulla bona. This 
return is in fact only a test, or a form of proof, of insolvency. 
Substantiated otherwise, the duty of diligence has as truly
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been fulfilled by simply recovering judgment, and by issuing 
execution upon it. Here insolvency is proved, and judicial 
ascertainment was not requisite. And the office of due dili-
gence was accomplished by suit and judgment, and (though 
unnecessary) by the fruitless fieri facias.

That the end of all “due diligence ” is but to avail
J of solvency, *or to establish insolvency, and that proof 

of insolvency, otherwise than judicially, supersedes all steps 
of further diligence, various cases settle very clearly. See 
Saunders v. Marshall, 4 Hen. & M. (Va.), 455, 458; Thomas 
v. Wood, 4 Cow. (N. Y.), 172, 188; Boyer v. Turner, admr., 
3 Harr. & J. (Md.), 285, 287 ; Reynolds et al. v. Douglass et al., 
12 Pet., 503; and 1 Law Lib., 100, 169. The strictest exac-
tion in such cases, however, never demanded more than a nulla 
bona to a fieri facias and a ca. sa. to succeed it. The first we ’ 
have in this case; and the latter could not be had, it being 
abrogated by force of the law of Mississippi against imprison-
ment for debt. Thus, apart from the proved insolvency, we 
have judicially tested the means of the defendant, and ex-
hausted all diligence.

Another suit is prescribed to us here, and to be in Texas— 
and that for the vain chase of an insolvent man! Not more 
than one suit for the exercise of diligence, wherever imposed, 
is required. Any other view might multiply suits through an 
interminable series, and all recourse to an original party, 
dependent on eventual and long-deferred tests of insolvency, 
would prove but a shadow of a right, and a mere mockery.

The last objection needs scarcely a comment, that the set-
off of about $1,500 should not be allowed. This set-off is 
explained by Calhoun’s testimony, not only substantiating the 
set-off, but proving that it was adversely adjudged. If so, it 
must, as Calhoun’s testimony proves it, be regarded as an 
inevitable abatement from the note for which the plaintiff in 
error should suffer, and not the defendants, who contracted 
with Camden for the note as valid, for what it purported.^ to 
pay. . . . ,

On the whole, the defendants in error insist that the record, 
presents a case in which, after great delay, and long and ex-
pensive litigation, by which they have performed every legal 
duty incumbent on them by the contract entered into in 
1836, as a security to them, from the present plaintiff in error, 
their original debtor, for value received.

That now, after the lapse of more than nine years, they are 
met by objections merely technical, and with merit, which, it 
sustained by this honorable court, would, indeed, make the 
forms of the law more potent than its justice, and turn ou
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of the courts, remediless, and in some cases ruined, the honest 
creditor, who may require their protection and vindication.

Mr. Justice DANIEL delivered the opinion of the court.
No question has been raised on this record in reference to 

the original character of the instrument on which the action 
was founded as a negotiable and commercial paper, nor in 
reference to the duties and obligations of the parties arising 
purely from their positions as parties to such a paper. And 
for aught that the record discloses, every requirement of the 
law merchant, with respect to the note, or *with respect pr™ 
to the rights of the endorsers thereof, appears to have L 
been fulfilled. Presentment at maturity and within due time 
was made at the Bank of Columbus, Mississippi, and payment 
there demanded; the failure to make payment was followed 
by regular protest, and by like notice to all the endorsers. 
The exceptions specifically urged by the defendant in the 
court below, and pressed in his behalf before this court, grow 
out of an agreement signed by the firm of the Camdens and 
by the defendants in error at the time that the note of Cal-
houn was endorsed by the former to the latter, and which 
agreement, it is contended, bound the defendants in error to 
undertakings and acts beyond the usual duties incumbent 
upon endorsers and holders of negotiable paper, and without 
the fulfilment of which no right of recovery against the plain-
tiffs in error could arise. Before entering upon an examina-
tion of this agreement and of the questions which it has given 
rise to, it is proper to dispose of an objection by the defend-
ant in the court below, which seems to have been aimed at 
the entire testimony adduced by the plaintiffs, but whether at 
its competency, or relevancy, or at its regularity merely, that 
objection nowhere discloses. After each deposition offered 
in evidence by the plaintiffs to the jury, it is stated, that to 
the reading of such deposition the defendant, by his counsel, 
objected, and that his objection w’as overruled. A similar 
statement is made with regard to the record of the suit insti-
tuted in the court of Hinds county against Calhoun, the 
maker of the note, and offered in this cause as proof of due 
diligence. With regard to the manner and the import of this 
objection, we would remark, that they were of a kind that 
should not have been tolerated in the court below pending 
the trial of the issue before the jury. Upon the offer of tes-
timony oral or written, extended and complicated as it may 
often prove, it could not be expected, upon the mere sugges-
tion of an exception which did not obviously cover the com-
petency of the evidence, nor point to some definite or specific
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defect in its character, that the court should explore the entire 
mass for the ascertainment of defects which the objector him-
self either would not or could not point to their view. It 
would be more extraordinary still if, under the mask of such 
an objection, or mere hint at objection, a party should be per-
mitted in an appellate court to spring upon his adversary 
defects which it did not appear he ever relied on; and which, 
if they had been openly and specifically alleged, might have 
been easily cured. ’Tis impossible that this court can deter-
mine, or do more than conjecture, as the objection is stated on 
this record, whether it applied to form or substance, or how 
far, in the view of it presented to the court below, if any par-
ticular view was so presented, the court may have been war-
ranted in overruling it. We must consider objections of this 
character as vague and nugatory, and, if entitled to weight 
anywhere, certainly as without weight before an appellate 
court.

QI -i *Recurring to the agreement signed by the parties at 
J the time of the transfer of the note, and to the instruc-

tions given and refused at the trial, with respect both to that 
agreement and the proceedings had in fulfillment thereof, we 
will remark, as to the agreement itself, it is clear that it bound 
the endorsees to conditions beyond those which are implied in 
the ordinary transfer and receipt of commercial instruments. 
Their obligations, therefore, to these endorsers could by no 
means be fulfilled by a compliance with such usual conditions. 
The language of the agreement is explicit. The said Doremus, 
Suydams and Nixon were to send the note passed to them to 
the Commercial Bank of Columbus, Mississippi, for collection, 
and in the event of its not being paid at maturity, they were 
to use reasonable and due diligence to collect it of the drawer 
and two previous endorsers before they were to call upon the 
said Camdens, &c., &c. The obligation of the plaintiffs, as 
endorsees and holders, would have been fulfilled by regular 
demand, protest, and notice; from these a right of action 
would immediately have accrued. But the condition stipu-
lated in the agreement is, that before they can have any right 
to make demand upon their endorsers, they shall diligently 
endeavor to collect of the maker and. previous endorsers. 
With the view of showing a failure in the plaintiffs in fulfill-
ing their contract, and of deducing therefrom their own 
exemption from responsibility, the defendants first offered 
a witness to prove a difference in the practice prevailing 
in eastern and western banks with respect to the manage-
ment of paper deposited with them for collection; and in-
quired of the witness whether a note orese.Red at a bank for 
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payment on the last day of grace by a notary public would be 
considered as having been sent to the bank for collection, 
within the meaning of the contract. This question, on motion 
of the plaintiff’s counsel, the court refused to allow, and 
rejected all testimony by the witness in relation to the prac-
tice of banks as to notes deposited for collection, unless the 
witness could testify as to the practice or usage of the Com-
mercial Bank of Columbus. The ruling of the court on this 
point we think was proper. The note was made payable at 
the Commercial Bank of Columbus; by the agreement be-
tween the parties it was moreover expressly stipulated, that 
it should be sent to that bank for collection; if, then, any cus-
tom or practice other than general commercial usage were to 
control the management of the note, it was the usage of the 
Bank of Columbus, certainly not the particular usage of other 
banks not mentioned in the contract, and perhaps never within 
the contemplation of the parties to that contract. The next 
exception is taken upon an instruction asked of the court to 
the jury, that unless it was proved to their satisfaction, that 
the note was sent to the Bank of Columbus for collection by 
the plaintiffs, they must find for the defendant. The court 
responded affirmatively to the proposition that the note should 
have been sent to the Bank of Columbus for collection, [-»con 
but declared *its opinion that by presentment and de- *- 
mand of payment of the note at maturity by the plaintiffs at 
the said bank, within banking hours, so as to make a legal 
demand on the makers, the requirement of the contract in this 
particular would be complied with. A nice distinction might 
be made between the language of the agreement and that of 
the instruction given upon this point. The distinction, how-
ever, we should deem to be more apparent and verbal than 
substantial, and not to be applicable either to the intention of 
the parties, or to the real merits of the case. The note was 
payable at the Commercial Bank of Mississippi. The maker 
of the note resided in the county in which the bank was 
situated; the endorsers Barrett and Tarpley, who were to be 
looked to for payment before proceeding against the Camdens, 
were also residents of the state of Mississippi. Every party 
upon the note must be presumed to have been cognisant of its 

-character, and to have known when and were it was payable; 
and was bound to prepare for his respective responsibility 
arising from his undertaking. Other notice than that to which 
the law entitled him from his peculiar position upon the note, 
he had no right to claim. It would be going too far, then, to 
imply any other right, or to admit it upon ground less strong 
than that of express and unequivocal contract. The language 
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of the agreement we hold not to amount to this, and as being 
satisfied with the interpretation that the note should be 
regularly presented and payment thereof demanded at the 
Commercial Bank of Columbus, simply as one of the means of 
collection to be adopted before recourse should be had to the 
last endorsers.

But it has been contended, that had the note been placed 
under the management of the bank itself, notice might have 
been given by the bank to the maker and prior endorsers, 
before the maturity of the note, and that, thereby, provision 
might have been made to meet it when due. In reply to this 
argument, it may be said, that the agreement itself expresses 
no such purpose or object, in requiring the note to be sent to 
the bank, and we do not think that such an object is neces-
sarily implied in the requisition. In the next place, there is 
no proof that the bank would have given notice to the maker 
and endorsers, previously to the maturity of the note; nor is 
there any thing in the record to show that this would have 
been in accordance with its practice in similar cases. Under 
the silence of the contract itself, and in the absence of proof 
dehors the agreement, we are not at liberty to set up a pre-
sumption, which neither the language of the agreement nor 
justice to the parties imperatively calls for.

The defendants also excepted to the opinion of the court, 
given upon a prayer to instruct the jury, that the record of 
the suit by the plaintiffs, against the maker and prior en-
dorsers of the note, did not show due diligence as to those 
parties. This instruction the court refused, but in lieu 
thereof instructed the jury, that the record was proper evi- 

c^ence to sh°w due diligence on the part of the plaintiff, 
J *and that if they believed, from the evidence submitted 

in addition to the record, that the endorsers Barrett and 
Tarpley had left the state of Mississippi, were insolvent, and 
had left no property in the state at the time of the judgment 
in the said record, the plaintiffs were not bound to send, exe-
cutions to the counties in which those endorsers respectively 
resided at the time when suit was instituted against them. 
This court can conceive no just foundation for this exception 
to the ruling of the Circuit Court. The condition to which 
the plaintiff was pledged, was the practice of due, that is, 
proper, just, reasonable diligence; not to the performance of 
acts which were obviously useless, and from which expense 
and injury might arise, but from which advantage certainly 
could not. The diligent and honest prosecution of a suit to 
judgment, with a return of nulla bona, has always been 
regarded as one of the extreme tests of due diligence.
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This phrase, and the obligation it imports, may be satisfied, 
however, by other means. The ascertainment, upon correct 
and sufficient proofs, of entire or notorious insolvency, is 
recognized by the law as answering the demand of due dili-
gence, and as dispensing, under such circumstances, with the 
more dilatory evidence of a suit; evidence which, in instances 
that it may be easy to imagine, might prove prejudicial 
alike to him who should exact, and to him who would sup-
ply it. Dulany v. Hodgkin, 5 Cranch, 333; Violet n . Patten, 
Id., 142; Yeaton v. Bank of Alexandria, Id., 49. We hold, 
therefore, that, both as to the instruction refused and as to 
that which was given upon this prayer, the decision of the 
Circuit Court was correct.

We come now to the last exception taken to the opin-
ion of the Circuit Court upon the points presented to it. 
The defendant in that court insisted, that, by the law of Mis-
sissippi, the plaintiffs were entitled to a recovery of the full 
amount of the note, against the maker and endorsers, subject 
to no set-off between the maker and endorsers; and that, 
if the plaintiffs had, by their neglect, permitted a judgment 
for a smaller amount, the defendant was discharged from all 
accountability for the sura thus lost. The court refused so to 
lay down the law, because the record from the court in Mis-
sissippi furnished the only, evidence to which the instruction 
prayed for referred, and no negligence appeared, from the 
record, in the prosecution of the suit against the defendants 
thereto. This refusal of the court was clearly right, and the 
reason assigned for it is quite satisfactory. The question to 
which the instruction asked was designed to apply, was that of 
due diligence. The timely and bona fide prosecution of a 
suit is, perhaps, the highest evidence of due diligence. If, in 
the conduct of that suit, the party should be impeded or 
wronged, by an erroneous decision of the tribunal having 
cognisance of his case, that wrong could, on no just principle, 
be imputed to him as a fault. It certainly does not 
tend to show him to have been the less diligent *in the 
pursuit of his claim; and least of all should he be prejudiced 
thereby, when the error insisted on has been induced by the 
person who seeks to avail himself of its existence.

Upon the whole, we consider the rulings of the Circuit 
Court, upon the several points before it, to be correct; its 
judgment.is, therefore, ..affirmed.
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United  States  v . Andrew  Hodge .

If the citation be signed by the clerk, and not by a judge of the Circuit 
Court, or a justice of the Supreme Court, the case will, on motion, be dis-
missed.1

Mr. Chief Justice TANEY delivered the opinion of the 
court on a motion to dismiss this case.

This case is brought here by a writ of error to the Circuit 
Court for the eastern district of Louisiana, and a motion has 
been made to dismiss it, because the citation was signed by 
the clerk, and not by a judge of the Circuit Court, or a 
justice of the Supreme Court, as directed by the act of Con-
gress of 1789, ch. 20, sect. 22.

The defendant is not bound to appear here, unless the cita-
tion is signed in the manner prescribed by law; and as that 
has not been done in this case, the writ must be dismissed.

The  State  of  Maryland , for  the  use  of  Washington  
County , Plain tif f  in  Error , v . The  Baltim ore  and  
Ohio  Railroad  Comp any , Defe ndants .

The state of Maryland, in 1836, passed a law directing a subscription of 
$3,000,000 to be made to the capital stock of the Baltimore and Ohio Railroad 
Company, with the following proviso, “ That if the said company shall not 
locate the said road in the manner provided for in this act, then, and in that 
case, they shall forfeit $1,000,000 to the state of Maryland for the use of 
Washington county.

In March, 1841, the state passed another act repealing so much of the prior 
act as made it the duty of the company to construct the road by the route 
therein prescribed, remitting and releasing the penalty, and directing the 
discontinuance of any suit brought to recover the same.

The proviso was a measure of state policy, which it had a right to change, it 
the policy was afterwards discovered to be erroneous, and neither the com-
missioners, nor the county, nor any one of its citizens acquired any sepa-
rate or private interest under it, which could be maintained in a court of 
justice.2

1 Furt he r  Dec isions . 6 How., 279; lature may remit a penalty due the 
13 Id., 478. Foll owe d . Villabolosv. state, or the right to enforce a for- 
United States, 6 How., 81. Cite d , feiture, than an individual may waive 
Castro v. United States, 3 Wall., 50. the right to enforce a contract, or for-

2 Rel ied  on . Butler v. Pennsyl- feiture incurred under it. So where 
vania, 10 How., 417. Cit ed . State an officer had seized goods for a vioia- 
Bank of Ohio v. Knoop, 16 How., 408. tion of the revenue laws, and under

There is no more doubt that a legis- which seizure he was entitled to a 
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*It was a penalty, inflicted upon the company as a punishment for disobey-
ing the law; and the assent of the company to it, as a supplemental charter, 
is not sufficient to deprive it of the character of a penalty.

A clause of forfeiture in a law is to be construed differently from a similar 
clause in an engagement between individuals. A legislature can impose it 
as a punishment, but individuals can only make it a matter of contract. 
Being a penalty imposed by law, the legislature had a right to remit it.3

This  case was brought up by writ of error, under the 25th 
section of the Judiciary Act, from the Court of Appeals for 
the Western Shore of Maryland.

The facts were these:—
On the 4th of June, 1836, (Laws of Maryland, 1835, chap. 

395,) the legislature of Maryland passed an act entitled “An 
act for the promotion of internal improvement,” by which 
subscriptions were directed to be made, on certain terms, to 
the capital stock of the Chesapeake and Ohio Canal Company, 
and Baltimore and Ohio Railroad Company, to the amount of 
$3,000,000 to each company. The conduct of the canal com 
pany having no bearing upon the question involved in the 
present suit, it is not necessary to notice any further the parts 
of the law which related to it.

A part of the 5th section of the act was as follows:
“And the said treasurer shall not make any payment afore-

said for subscription to the stock of the Baltimore and Ohio 
Railroad Company, until after a majority of the directors ap-
pointed therein on behalf of this state shall have certified to 
the treasurer in writing, supported by the oath or affirmation 
of a majority of said directors, that they sincerely believe in 
their certificate and statement, that, with the subscription by 
this act authorized to be made to said company’s stock, and 
with the subscription which the city of Baltimore may have 
made by virtue of an act, passed at December session of the 
year eighteen hundred and thirty-five of this Assembly, or 
that independently of any subscription by any other public

part of the goods, it was held that 
Congress could forgive the offence, re-
lease the goods, and deprive the officer 
of his claim. McLane v. United 
States, 6 Pet., 404, 426; even after 
judgment, if the law allowing the re-
mission was passed before the seizure. 
Dorsheimer v. United States, 7 Wall., 
b66; Confiscation Cases, Id., 454; 
The Palo Alto, 2 Ware, 344; United 
States v. Three Parcels of Embroid-
ery, 3 Id., 75; United States v. Col-
lier, 3 Blatchf., 325, 346; United 
States v. 100 Barrels, 1 Low., 244; 
25,000 Gallons of Distilled Spirits, 1 
Ben., 367. But in United States v.

Vol . in.—39

Harris, 1 Abb. (U. S.), 110, it was 
held that after a judgment in pro-
ceedings for a fine, penalty, or for-
feiture has been rendered, of which a 
moiety has become vested in an in-
former or other individual, it is not 
within the power of the President by 
a pardon to remit or release the 
moiety thus accruing to the individual.

3 Rel ied  on . East Hartford v. 
Hartford Bridge Co., 10 How., 535. 
Cit ed . United States v. Tynen, 11 
Wall., 95. See also, The Assessors. 
Osborne, 9 Wall., 575; Tinker v. Van-
Dyke, 1 Flipp., 527; Speckert v. City 
of Louisville, 78 Ky., 289.
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authority than the city of Baltimore, as .aforesaid, and of the 
cities of Pittsburg and Wheeling, and exclusive of any loaik 
secured to it, exclusive of all future profits and debts due by 
the company on interest, the said railroad company in their 
opinion have funds sufficient to complete the said railroad 
from the Ohio river, by way of and through Cumberland, 
Hagerstown, and Boonsborough, to its present track near to 
Harper’s Ferry; and it is hereby declared to be and made the 
duty of the said company to, and they shall so locate and con-
struct the said road as to pass through each of said places; 
which certificate of said directors shall be accompanied by an 
estimate or estimates of one or more skillful and competent 
engineers, made out after a particular and minute survey of 
the route of said road by him or them, and verified by his or 
their affidavit, showing that the whole cost of said work will 
not be greater than the amount of funds the said directors 

certify to have been received by said *company, 
and applicable to the construction of the said road: 

Provided, That if the said Baltimore and Ohio Railroad Com-
pany shall not locate the said road in the manner provided for 
in this act, then, and in that case they shall forfeit one million 
of dollars to the state of Maryland for the use of Washing-
ton county.”

This act was accepted by the railroad company, in a general 
meeting of stockholders, and information thereof communi-
cated to the governor, on the 26th of July, 1836.

On the 24th of September, 1836, the treasurer made his 
subscription of $3,000,000 to the capital stock of the company.

On the 1st of October, 1838, a majority of directors on 
behalf of the state gave the certificate and statement required, 
by the act.

The railroad company having finally located, and being in 
the act of constructing their road, without the limits of Wash-
ington county, within which Hagerstown and Boonsborough 
are situated, a suit was brought in Frederick county, Mary-
land, in February, 1841, in the name of the state of Mary-
land, for the use of Washington county against the railroad 
company in an action of debt to recover $1,000,000.

In March, 1841, the legislature of Maryland passed an act 
in which they say, “that so much of the 5th section of the 
act of 1835 as makes it the duty of the Baltimore and Ohio 
Railroad Company to construct the said road so as to pass 
through Hagerstown and Boonsborough, be and the. same is 
hereby repealed; and that the forfeiture of one million of 
dollars reserved to the state of Maryland as a penalty, in case 
the said Baltimore and Ohio Railroad Company shall not 
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locate the said road in the manner provided for in that act, be 
and the same is hereby remitted and released, and any suit 
instituted to recover the same sum of one million of dollars, 
or any part thereof, be and the same is hereby declared to be 
discontinued and of no effect.”

In October, 1841, the defendant pleaded the general issue, 
and set forth the above act.

In February, 1842, the case came on for trial, upon the fol-
lowing agreed statement of facts:

“It is admitted in this case, that the commissioners of 
Washington county, the parties at whose instance this action 
was instituted for the use of Washington county, were at the 
time of institution of this suit, and still are a body corporate, 
duly elected and organized, under and by virtue of the act of 
Assembly of Maryland of 1829, chap. 21, and its supplemen-
tary acts. It is also admitted that the defendants are, and 
were at the institution of this suit, a body corporate, duly 
existing under and by virtue of the act of Assembly of Mary-
land of 1826, chap. 123, and its supplementary acts. It is 
also admitted that this suit is brought at the instance of said 
commissioners of Washington county to recover, for the use 
of said county, the $1,000,000 which they allege to be for-
feited to the said *state, for the use of said county, 
under the provisions of the 5th section of the act of 
1835, chap. 395; and it is admitted that the said defendants 
have not, and had not at the institution of this suit, con-
structed or located their road from the Ohio river, by way of 
and through Hagerstown and Boonsborough, to the track of 
said road at Harper’s Ferry, as the same existed at the time of 
the passage of the said act of 1835, chap. 395; but, on the 
contrary, had at the institution of this suit finally located, and 
are, were then, and are now constructing their said road by a 
different route, and without the limits of Washington county, 
within which the said Hagerstown and Boonsborough are 
situated. It is admitted that the said Baltimore and Ohio 
Railroad Company, in general meeting of the said corporation, 
did accept, assent, and agree to the several provisions of the 
said act of 1835, chap. 395, and did duly communicate their 
said approval, assent, and agreement, under their corporate 
seal and the signature of their president, to the governor of 
this state, in the manner and within the time prescribed by 
the said act; which approval, assent, and agreement, together 
with the report of the engineer of the said railroad company, 
which was required by the said act to accompany the same, 
were as follows, viz.: ”

(The statement then set out all these documents in extenso.
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The engineer framed his estimates for a road to Pittsburg 
which would cost $6,681,468. That part of it passing through 
Washington county is thus described. “The route departs 
from the Baltimore and Ohio Railroad at the mouth of the 
Little Catoctin, ascends that stream to the eastern base of the 
Blue Ridge or South mountain, and thence continues to ascend 
along its slope to a depression in its crest, called ‘ Crampton’s 
Gao;’ thence passing through the mountain by a tunnel of 
1500 feet in length, it descends into ‘Pleasant Valley,’lying 
between the South mountain and the Elk mountain, and pro-
ceeds along the western base of the former, to and through 
the town of Boonsborough ; thence to a point near the village 
of Funkstown; and thence across the Antietam creek, above 
the Turnpike bridge, to the borough of Hagerstown; thence 
through the streets of that town, and over Salesbury ridge, to 
and across the Conocochegue creek, about two miles north of 
Williamsport; thence” &c., &c.)

“ It is also admitted, that after this suit was instituted for 
the purpose of recovering the said forfeiture of a million of 
dollars, the legislature of Maryland, on the 10th day of March, 
1841, passed the act of December session 1840, chap. 260, 
repealing the said 5th section of the said act of 1835, chap. 
395, as far as relates to the said forfeiture of a million of dol-
lars, and releasing the said defendants from the said forfeiture, 
*5381 an(^ every Par^ thereof, and directing any suit instituted

J to recover the same to be discontinued, and to *have no 
effect. It is also admitted, that the said repealing act of 1840, 
chap. 260, was passed upon the following memorial of the said 
defendants to the legislature, and that at the time of passing 
the same there was then before the legislature a counter-
memorial upon the said subject from the said commissioners 
of Washington county, which memorial and counter-memorial, 
it is agreed, were as follows, to wit: ”

(These documents are too long to be inserted.)
“ It is further admitted and agreed, that the several acts of 

Assembly herein particularly referred to, as well as any other 
acts or resolutions of the General Assembly of Maryland, that 
either party may deem applicable in the argument of this case, 
either in the County Court, or Court of Appeals, or Supreme 
Court of the United States, should the case be hereafter car-
ried by either party to said courts, or either of them, shall be 
read from the printed statute-books, and have the same effect 
and operation in the case, as if duly authenticated copies 
thereof were made a part of these statements.

“ It is further agreed that all errors of pleading and of form 
in any j art of the proceedings of either party in this case are
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waived; it being the object and understanding of the parties 
that the matters of right in controversy between them shall be 
fairly and fully presented to all or either of the said courts, in 
which the same may be pending, and that either of the said 
parties shall have his pleading and proceedings considered as 
being as perfect as they could be made to give him the benefit 
of the case here stated. It is admitted that this suit was the 
only suit ever brought by the said commissioners, or at their 
instance, to recover the said forfeiture of a million of dollars, 
and was pending when the said act of 1835, chap. 395, was 
passed. Upon this statement it is further agreed that, if the 
court shall be of opinion that this action could not be main-
tained if the said repealing act of 1840, chap. 260, had not 
been passed, or that the operation and effect of that repealing 
act is to release the said forfeiture of $1,000,000, and to dis-
continue and put an end to this suit, then judgment to be 
entered for the defendants, otherwise such judgment is to be 
entered for the plaintiffs as the court may think right and 
proper. It is further agreed that the county court shall enter 
judgment pro forma for the defendants. The plaintiff to have 
the same right to take up the case by appeal or writ of error, 
to the Court of Appeals, or ultimately to the Supreme Court 
of the United States, as if the judgment in the county court 
had been rendered upon demurrer, or upon a bill of excep-
tions taken in due and legal form upon the facts hereinbefore 
agreed upon.”

Upon this statement of facts the court of Frederick county 
gave judgment for the defendant, and the case being carried 
to the Court of Appeals, the judgment below was affirmed.

The writ of error was brought to review this judgment.

* Jervis Spencer and Sergeant, for the plaintiff in error, 
Nelson (attorney-general) and Johnson, for defendants. L

Spencer, for the plaintiff in error, made the following points: 
1. That the act of 1835 is a contract.
2. That Washington county is a party to that contract.
3. That the. forfeiture is in no sense a penalty.
1st. It is not for any criminal or prohibited act amounting 

to a public offence.
2d . It is not introduced in terror em, but is a sum to be paid 

for using the license given by the act as a compensation to the 
injured party.
. 4. That, by the use of the license by the company, Wash-
ington county acquired a vested right in the sum stipulated 
to be paid.
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5. That to take away this right from Washington county 
would be inequitable, unjust, and contrary to the first princi-
ples of the social compact; and therefore the act ought to be 
so construed, if possible, as to avoid that result; and it may 
be so construed by confining its operation to whatever right 
the state had, if any. The state might release her own power 
over the matter, leaving in force the right of the county.

6. If otherwise construed, it is repugnant to the state con-
stitution, and void.

7. In the same view, it is repugnant to the Constitution of 
the United States, and void.

And then said—
This suit is brought in the name of the state of Maryland, 

to recover $1,000,000, which is claimed by the county, under 
the provisions of the 5th section of the act of the legislature 
of Maryland, at the session of 1835, chap. 395, which are sub-
stantially set forth in the declaration.

It is maintained, to support the claim of the plaintiff, that 
the whole act constituted a contract between the state and 
company; and the 5th section a part of said contract, in which 
the county is a party beneficially interested.

The provisions of the 1st section of the act are in the very 
terms of contract, and embrace the 5th section as well as the 
rest of the law: “If the railroad company shall approve, 
assent, and agree to the several provisions of this act so far as 
they are applicable to said corporation,” &c. The approval, 
assent, and agreement of the company were given as provided 
for by the act, and that agreement gave vitality to the whole 
law. The state offered, and the company accepted the offer, 
on mutual considerations. It was the congregatio mentium^ 
which is of the very essence of contract.

The case stated shows that at the time of commencing this 
*5401 su^, the road had been located out of the limits of 

J Washington county, and that, under the law, the com-
pany was liable to pay the money.

But the defence relies on the act of 1840, chap. 260, which 
undertakes to repeal the provision of the act of 1835, chap. 
395, under which the claim is asserted; and the question is, 
whether that act of 1840 violates the 10th section of the 
Constitution of the United States. .

The first aspect in which the question is to be examined is, 
whether the 5th section is part of a contract at all, or only 
criminal penalty, which it is maintained to be by the defend-
ant. We maintain that it is not only contract, but that it 
could have no operation as criminal penalty.
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What is a contract ? Chitty on Contracts, 1, &c. ; Canal 
Company v. Railroad Company, 4 Gill & J. (Md.), 128, &c.

The Court of Appeals say, we must look to concurrent leg-
islation to find the meaning of the 5th section ; and refer to 
the act of 1840, chap. 260, which uses the term “ penalty.” 
But could the act of 1840, after the suit was brought, alter 
the character of the thing? If it was contract when the suit 
was brought, the act of 1840 could not make it criminal pen-
alty. The legislature could not stretch the shoe or contract 
it, and make the previous law mean one thing or another, as 
they might choose to call it, and when they had a manifest 
motive in endeavoring to alter its character.

Concurrent legislation, prior to the act of 1840, proves that 
the legislature understood it as contract, and nothing else. 
The act of 1826, chap. 123, § 14, which was the original char-
ter, authorized the company to enter upon any lands for a 
location. Afterwards, by the act of 1827, chap. 104, § 3, the 
legislature thought proper to restrict the company to a loca-
tion within Frederick and Washington counties, but did they 
do it by a criminal enactment? No. They knew they could 
not do that, and they entered into a distinct contract for the 
purpose. Stress is laid by the other side on the fact that the 
terms of contract are used in the same section of the act of 
1827, which makes the restriction ; and the inference is de-
duced that if the 5th section of the act of 1835 were intended 
to be contract, the terms of contract would have been used in 
that section also. But the important fact is entirely over-
looked, that the words of contract, in the first section of the 
act of 1835, embrace the whole act; whereas, in the act of 
1827, there were no such general words of assent and agree-
ment to the whole act, but they applied only to the respective 
sections.

The Court of Appeals refer to the 9th section of the act of 
1835, and say that, inasmuch as a special contract was required 
to be made by that section, therefore the legislature could not 
have intended to make the 5th section contract. '¡This con-
struction cannot be justified. It would involve the construction 
that many of the most essential stipulations of the company are 
not its contract, because *the particular sections in raKji 
which they occur do not require other special con- *- 
tracts with reference to the same. The 9th section required 
a distinct contract, in order that if the state should ever have 
occasion to sue on it, the suit should not be embarrassed by 
all the various matter embraced by the law. It was an 
arrangement of convenience. When the company agreed to 
the law, and accepted the same, it was under contract to fulfil 
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the 9th section by an additional contract. That section was a 
contract, to be performed by entering into another contract; 
and it was as much a contract as the subsequent contract 
would be such, after it should be entered into.

There are thousands of instances of this, where contracts 
are in part, or the whole, to be performed by entering into 
other contracts.

The right to choose a location was a vested franchise of the 
company, its property, which the legislature of Maryland had 
no right to interfere with by a criminal enactment. Canal 
Company v. Railroad Company, 4 Gill & J. (Md.), 144. The 
obligation to go through Frederick and Washington counties, 
under the act of 1827, was released by the act of 1831, chap. 
251; and the company stood untrammelled, without any 
power of control by the legislature. Their contract or agree-
ment was absolutely essential to bind them down to any par-
ticular location. The 5th section, in any other sense but 
contract, is a dead letter.

It has been asked, suppose the act had said that the company 
should be liable to Washington county in damages, would 
that be contract? And again, that if the road should leave 
the prescribed points it should be a misdemeanor, would that 
be contract? It is submitted, that it would be, in both cases. 
The courts have said, in the authorities I have read, that the 
right to choose a location is the property of the company, and 
it could be liable neither for damages nor a misdemeanor, for 
using properly its own property. It might contract to use its 
property in a certain way, and if nothing be said about dam-
ages for the breach, a liability for such damages is implied in 
every contract. To declare, in express terms, what is implied 
in every contract, certainly would not vitiate it. Private in-
dividuals could not contract that the act of one should be a 
misdemeanor, but a misdemeanor is an offence against the state, 
and surely a party who has an absolute right to do a thing inde-
pendent of legislative control, may contract with the state 
that he will not do it, and if he does, it shall be a misdemeanor. 
A state may do many things, in the way of contract, that an 
individual cannot do, for there is no public policy to restrain 
her, nothing but the written Constitution.

There is another kind of penalty which is the penalty of a 
contract. This is not such a case, but it is the actual contract 
of the party to pay the million, in the event which has hap-
pened. 2 Pothier on Obligations, 86, &c., 93, 94, 95, 96; 7 
Wheat., 18. ....
*5421 Washington county had a good subsisting interest in

-I the contract. *If any consideration were necessary to 
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sustain the use, it amply exists in the moral obligation which 
the state owes to the people to protect their interest and 
nourish their prosperity. The Court of Appeals say, that, 
“ as a county, she stands to the state in the relation of a child 
to a parent; ” and this would furnish consideration enough. 
Green v. Biddle, 8 Wheat., 151; Lloyd v. Spillet, 2 Atk., 149.

But no question of consideration can arise here, as the 
acceptance and contract of the company is under the solemni-
ties of a seal, which implies a consideration.

No consideration is necessary. Dartmouth College case, 4 
Wheat., 698; 3 Story Const., 257, 258; Carnigan v. Morrison, 
2 Mete. (Mass.), 396 ; Willis Trustees, 216; Cooker v. Child, 
2 Lev., 74; 4 Kent Com., 307, and cases there referred to.

The sovereignty of a state is above the restrictions of the 
common law and the statutory law. They must all yield to 
the sovereign will; and what would be necessary to the con-
tract or grant of an individual would by no means be neces-
sary to the same things of a state.

Even though Washington county had been ignorant of the 
provision in the law, made for her benefit at the time of its 
passage, she could have availed herself of it; and she did affirm 
it when she instituted the suit, if not before. 4 Kent. Com., 
307, &c.

The use declared in the act of 1835 ought to be as sacred 
as any other right of property. It is property to the county. 
It is vested under the law of the state. It vests under 
the same sanction which secures to a citizen his estate. It 
is an interest in a contract, vested under the sacred sanction 
of the law, and is inviolate under the Constitution.

The county enjoyed great advantages before the construc-
tion of this road. One of the greatest thoroughfares in the 
country (the great national road) passed for fifty miles 
through her territory. Twenty four-horse stage-coaches, filled 
with passengers, daily passed over the road, and it was con-
stantly lined with immense wagon-teams, travelling to and 
from the great west. All these people and horses had to be 
fed. It made a most profitable market for our farmers. 
Houses were built all along the road, to accommodate the cus-
tom. It is now all gone. The farmers lose the profits of 
their provender and marketing; the whole country feels the 
depression ; and the houses which were a few years ago com- 
tortable inns, and profitable to their proprietors, are going to 
decay, a dead loss. The million we seek to recover can 
D6Mr ^n^einn^fy. county for the injury she has sustained.

Maryland was about to apply large sums to the construction 
di this great work, (the Baltimore and Ohio Railroad;) the 
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means were to be obtained in part from Washington county; 
*5431 and cou^ any more cruel injustice be conceived than 

J for the state to appropriate *the money of the people, 
and pledge the property of Washington county, for the con-
struction of a work which would take from the county all the 
benefits it enjoyed? Surely every principle of justice and 
moral duty required that the state should protect the county ; 
and the stipulations of the 5th section were no doubt 
intended for that.

The state was a mere trustee after the contract was made, 
and could not deny to the county the right to use her name in 
bringing the suit. Payne v. Rogers, 1 Doug., 407 ; Carter $ 
Moore v. Insurance Company, 1 Johns. (N. Y.) Ch. R., 
463 ; Green v. Biddle, 8 Wheat., 89 ; Kierstead v. The State, 
1 Gill & J. (Md.), 246.

It has been argued, by the other side, that the state has 
entire control over the corporation of Washington county, 
and can destroy it at her pleasure. We admit that the legis-
lature has absolute control of the political powers of a politi-
cal corporation, to amend, or modify, or repeal them. But as 
long as the corporate organization continues, the county is as 
capable of taking as a natural person, and its contracts are 
equally protected. The act of 1829, chap. 21, sect. 3, incor-
porates the commissioners of Washington county, and enables 
them to hold all kinds of estate. The Constitution made no 
distinction in the classes of contracts whose obligation was 
forbidden to be impaired, but protects those made by corpora-
tions equally with those made by individuals. Greeny. Biddle, 
5 Pet. Cond. Rep.* 390.

The right of a legislature over charters does not imply a 
right to the property held under those charters. 9 Cranch, 
335; 16 Mass., 84, 85, 86; 2 Kent Com., 275, 3d ed.

Nelson, attorney-general, for defendants in error, referred to 
and commented on the various laws of Maryland respecting 
the railroad company, and said, that the only question, in the 
case was, whether the act of 1840 was valid and legitimate. 
Upon this point three propositions could be stated—

1. The proviso in the preceding act, which declares a for-
feiture, imposes it as a penalty. ,

2. If it be a penalty, the legislature had a right to remit it, 
and did remit it. _ ,

3. If the stipulation in the 5th section of the act of 1835 be 
a contract in its nature, the legislature was competent to re-
lease it, and did so. ,

1. Is the proviso a contract or mere penalty ? This must be 
618



JANUARY TERM, 1845. 543

State of Maryland v. Baltimore & Ohio Railroad Co.

answered by a reference to the terms of the act, to the circum-
stances under which it was passed, and to acts in pari materia. 
Let us examine each. The 5th section prescribes a duty to be 
performed by the railroad company. It says, “ It shall be the 
duty of the company,” and the performance of it is sanctioned 
by a forfeiture. The language is not that they shall <- 
pay if they fail to comply, but that *they shall forfeit 
$1,000,000. What is a forfeiture ? It is a penalty imposed by 
a superior power for an omission to perform a duty. The 
terms of the act, therefore, mean a penalty by denouncing for-
feiture as a punishment. The act of 1837, 4th section, con-
tained an offer to the company, which was not accepted; but 
its language is, that it shall “ not be construed to repeal the 
forfeiture to Washington county.” The act of 1840 contains 
the same idea; it remits a forfeiture. In the act of 1835, dif-
ferent expressions are used in the 7th and 9th sections, where 
it is declared that “the company shall bind itself by an instru-
ment to pay,” &c.; and in the 14th section, where the duty of 
providing transportation is imposed upon the company, they 
are made liable to an action by any party aggrieved. In the 
5th section, it is not the less a penalty because the amount is 
ascertained. If the- legislature meant the obligation in the 5th 
section to rest on contract, can it be accounted for that they 
did not use the appropriate terms, when they did so in the 7th 
and 9th sections ? It has been said, that the railroad company 
assented to the act, and that it thus became a contract. But 
the assent was given to the act as it stood, with the penalty in 
it. Assent to it did not change a penalty into a contract. The 
act of Virginia contained penalties for wronging persons, but 
by accepting this the company left it optional with the proper 
authorities of Virginia whether to enforce the penalties or not.

2. If it be a penalty, has the legislature the power to release 
it? Whether injustice was or was not done toWashington 
county, was a question for the legislature to decide, but not 
'for this court, which must jus dicere and not jus dare. In 
England, the king cannot remit a penalty where private rights 
are involved, but parliament can. 2 Bl. Com., 437, 446; 1 W. 
Bl., 451.

Where a forfeiture is imposed by act of Congress, and the 
law expires, the forfeiture cannot be enforced, although there 
was a judgment below. 1 Cranch, 104; 5 Id., 281; 6 Id., 
203, 329.

Decisions in the different states are uniform on this point. 
2 McCord (S. C.), 1; 2 Bail. (S. C.), 584; 1 Mo., 169; Breese 
(Ill.), 115; 1 Murphy (S. C.), 465; 1 Stew. (Ala.), 346; 
Allen (N. H.), 61; 4 Yeates (Pa.), 392.
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It is clear, therefore, that if this provision is in the nature 
of a penalty, the law of 1840 is valid.

3. Suppose, however, that the stipulation is in the na-
ture of a contract, had the legislature power to release 
it? The act of 1840 professes to release it, whether it 
be contract or penalty. It is not denied that a state 
may make a contract, and if she does, that she cannot 
break it. The Constitution intended to protect private 
property, whether of corporations or individuals. Is Wash-
ington county such a person? We say, that she can have no 
interest separate from the state. She is a component part of 

Maryland, and is separate only for the purpose of exe-
J cuting the sovereign will of *the state. The distinction 

between public and private corporations must exist in such a 
case, if it exists at all. In 1804 the Levy Court was incorpo-
rated, the justices of which were appointed by the state, but 
they had no power to levy taxes, nor any other power, except 
that which was conferred upon them by law. In 1839, com-
missioners were authorized by law to supersede the Levy 
Court, with the same powers. They cannot be the cestui que 
use of the state, for they had no authority to accept such a 
use, and could not appropriate the money, if it were given to 
them. The state could pass a law, directing the purpose for 
which it should be expended, and even order it to be paid 
over to the railroad company. Maryland can abolish Wash-
ington county. Suppose that on the day after the forfeiture 
the county were to be annihilated or broken up, and parti-
tioned amongst the adjacent counties, what would be done 
with the funds on hand ? It would be for the state to pre-
scribe their direction. 9 Cranch, 43, 52, 292.

If the distinction between public and private corporations 
be that interests are protected, all are protected, because there 
can be no litigation without interests. 4 Wheat., 629, 630, 
659, 660, 693, 694; 13 Wend. (N. Y.). 325, 334, 337.

Was aright of action such a property as is protected? The 
penalty was never reduced into possession, and the state had 
a right to defeat the remedy when it was sought by a suit in 
its own name. All the points in this case are covered by 1 Mo., 
169. Counties are public corporations, and can be changed or 
modified at the pleasure of the state. Breese (Ill.), 115.

In the case of the town of Pawlet private interests were 
involved; it was not intended to throw the shield of protec-
tion over public property. The public may do what they 
please with their own. A legislature cannot repeal a char-
ter, and take the property of individuals; but if you refuse to 
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it the power to control public funds, you strip it of a useful 
and legal authority.

R. Johnson argued upon the same side, but of his argument 
the Reporter has no notes.

Sergeant, for plaintiff in error, in conclusion, stated the facts 
in the case, referred to the acts of Assembly, and then argued 
that the proviso in the act of 1835 was not a penalty. There 
was an alternative, an option given to the railroad company, 
either to make the road as directed, or to pay the money. The 
nature of the proviso was perfectly understood by the legisla-
ture. The previous part of the law enacted, that the company 
should pass through three towns. Had the law stopped there, 
the obligation would have been complete, under the penalty, 
as it is said by the other side, of forfeiting their charter. But 
the proviso makes a difference. If the company choose to pay 
the money, they may decline to obey the enacting clause. 
The difference between a law and an agreement is, that 
*the one is binding absolutely, and the other not with- 
out an assent. But here the company were required to signify 
their assent to the law, which shows that the legislature thought 
they were making a contract. When a state becomes a con-
tracting party, she acts with no higher power than an individ-
ual, except that sometimes persons are made able to contract 
who would be unable, without the assistance of legislation. A 
confusion arises in some cases from the same power making 
laws and contracts; and the different mode of action must be 
steadily kept in view. A treaty is binding, and yet there is 
no exercise of a legislative power. In the case before us, the 
company were not bound to adopt any certain route. All that 
the legislature said was, that if they did not agree to pass 
through the three towns, they should not have the subscrip-
tion of S3,000,000. It makes no difference, in a legal point of 
view, whether it was or was not difficult to construct the road 
along that route. This circumstance did not alter the con-
tract. If they had agreed to pay the SI,000,000, the legisla-
ture could not have compelled them to pass through the towns.

The act of 1840 does not declare what that of 1835 was, 
but professes to annihilate it. But the legislature cannot do 
this. They cannot even construe the law, which is the pecu-
liar province of a court. There is nothing in this disability 
derogatory to the dignity of Maryland, because it is common 
to all the states. Courts may look at acts which are in pari 
materia, but the examination is only to guide their judgment, 
and not because the legislature has a right to construe a eon-
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tract already made. When the Constitution of the United 
States protects contracts, it means that they shall be defined 
and construed according to received and settled principles; 
there is no exception of implied contracts or those made by 
states or corporations, public or private. Public corporations 
have a right to make contracts and to sue, and there is no 
exception of a penalty by contract, such, for example, as a 
bond. This court has always acted up to the letter and spirit 
of the Constitution, and it is a subject of rejoicing that its 
opinions have found their way into the hearts of the people, 
and become guides of action. In a convention of the people 
of Pennsylvania, which met not long since, an argument ad-
dressed to that body, founded on the decisions of this court, 
settled a question which had been much debated. It is a 
principle that contracts must be interpreted by the judiciary, 
and this is equally true of contracts made by individuals or 
states. All the incidents of contracts are protected also, and 
no equivocation or subterfuge will be allowed. The only dis-
tinction which can be made amongst penalties, is regarding 
crimes and contracts. No one can contract to commit a 
crime; it would be void. If the act of 1840 impairs the obli-
gation of a contract, it is nugatory. Between individuals, 
this would be considered a case of contract, and there is in 
the law no exercise of the legislative power, which would

*have been the case if Washington county, by it, had
-J been empowered to make a contract. But this was not 

necessary. The state could contract, undoubtedly, and so 
could the railroad company, and a third party is introduced 
with the consent of both. A charter is a contract; but pro-
visions are sometimes introduced into it which are not matters 
of contract. 4 Wheat., 235. In the present case, the 
acceptance completed the contract. If you strike out of the 
law the w’ords, “for the use of Washington county,” there is 
nothing to show what was to be done with the money. But 
when these were inserted, it prevented the state from claim-
ing it for herself; if she had done so, the railroad company 
would have been justified in refusing to pay. Here then 
were two parties, each capable of contracting; and as to the 
capacity of Washington county so to do, it was held, in the 
case of Terrett and Taylor, that the recognition of a power 
to contract is equivalent to a fresh grant of power. A bond 
between A. and B., for the use of C., admits C.’s interest, 
and suit must be brought in the name of the obligee. When 
a bond is assigned, there is an implied engagement that the 
assignor will do nothing to impair the interest of the other
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party. A cestui que trust has, in equity, a control of the 
fund. Black v. Zacharie, decided at this term.

The act of 1835 is, in fact, a stipulation for a license to 
depart from a prescribed route. It has been said, by the 
other side, that it is a penalty, that the legislature can release 
it, and that if it is a contract, the legislature can annul it. 
If it is a penalty, and the state has released it, the question 
cannot come up here. We have no desire to say anything as 
to the power of a state over criminal penalties, such as that 
in 10 Wheat. It is said that Washington county was not a 
party to the contract. But it seems to be conceded that if it 
were not for the act of 1840, there would be no opposition to 
the claim. There was a time then, when Washington county 
had an interest, and this remained at the institution of 
the suit. If the state of Maryland were to receive the 
money as the plaintiff in the cause, perhaps we could not 
legally coerce her to pay it to Washington county. But she 
would be morally bound to do so. The moment that the 
railroad company determined not to pass through the three 
towns, Washington county acquired a right. The trustee 
and the party bound have concurred to destroy the contract, 
and it is only in consequence of this, that Washington 
county does not stand as it did at first. It has been said that 
the legislature could take away the remedy by which the 
contract was to be enforced. But the decisions of this court 
are uniform, that a legislature cannot take away a right, 
under pretence of affecting the remedy. The last case upon 
this point is Bronson v. Kenzie, 1 How., 311.

If the law impairs a remedy, or varies a contract a hair’s 
breadth, it is void; and it makes no difference whether it is a 
general or a *special law. In the case before us, the pcxg 
plaintiffs are put in a worse situation than they were L 
before, and the same thing is intended to be accomplished as 
if a law had been passed forbidding them to bring a suit.

It is said that Washington county is a public municipal 
corporation, and therefore within the control of the legisla-
ture. But in the act of 1835, there was no reservation 
of power upon this ground. It may be that the votes of 
some few persons were required to pass the law, who would 
not have voted for it if any such reservation had been made. 
Men cannot be such general philanthropists as to give up the 
interests of their own immediate neighborhood. Suppose 
Washington county to have said, if you take away the road 
from us, you must make compensation. In such case, the 
law would not have been passed with a reservation in it like 
the one just spoken of. And if it be a contract, it is violated 
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for the benefit of the railroad company. The argument on 
the other side goes to the extent that every contract, made by 
a public municipal corporation, is beyond the pale of the 
Constitution. There is no decision of this court that such a 
charter and property can be taken away. One of the com-
plaints in the Declaration of Independence is, that charters 
were taken away; and this practice, in part, produced a revo-
lution in England. By this argument, they may all be swept 
off; and such corporations may, moreover, be asked what 
they are going to do with their property. It has been said, 
that supposing it to be a contract, it cannot inure to the 
benefit of Washington county. But an implication cannot 
be made contrary to what is expressed, or what is just and 
right. What Washington county is going to do with the 
money is of no concern to the railroad company, the true 
defendant in this case. It may educate the poor with it; 
it may pay debts, or it may erect a monument to that glorious 
clause in the Constitution which enables it to assert its rights 
in this court.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

The question brought before the court by this writ of error 
depends upon the construction and effect of an act of the 
General Assembly of Maryland, passed at December session, 
1835, entitled “An act for the promotion of internal improve-
ment.”

The original charter of the Baltimore and Ohio Railroad 
Company authorized it to construct a railroad from Baltimore 
to some suitable point on the Ohio river, without prescribing 
any particular route over which the road was to pass; leaving 
the whole line to the judgment and discretion of the com-
pany. But by the act above mentioned the state proposed to 
subscribe $3,000,000 to its capital stock, provided the com-
pany assented to the provisions of that law; and, among 
other provisions, this act of Assembly required the road to 
pass through Cumberland, Hagerstown, and Boonsborough; 
and provided also that, if the road was not located in the 

manner therein *pointed out, the company “should
J forfeit $1,000,000 to the state for the use of Washing-

ton county.”
The towns of Cumberland, Hagerstown, and Boonsborough, 

are all situated in Maryland; the first in Alleghany county 
and the two latter in Washington.

This law was assented to by the company, and became 
obligatory upon it, and the sum proposed was subscribed by 
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the state; but for reasons which it is not necessary here 
to mention, the company did not locate the road through 
Hagerstown or Boonsborough, nor pass through any part of 
Washington, on its way from Harper’s Ferry to Cumberland, 
to which point the road has been made; and this suit was 
thereupon brought, at the instance of the commissioners of 
Washington county, in the name of the state, for the use of 
the county, to recover the 81,000,000 above mentioned. 
After the suit had been instituted, the state, at December 
session, 1840, passed a law repealing so much of the act of 
1835 as required the company to locate the road through 
Hagerstown and Boonsborough, and remitting the forfeiture 
of the 81,000,000, and directing any suit instituted to recover 
it to be discontinued.

The commissioners of Washington county, however, at 
whose instance the action was brought, insisted that the 
money was due to the county by contract, and that it was 
not in the power of the state to release it; and upon that 
ground continued to prosecute the suit; and the Court of 
Appeals of the state, having decided against the claim, the 
case is brought here by writ of error.

Undoubtedly, if the money was due to Washington county 
by contract, the act of 1840, which altogether takes away the 
remedy, would be inoperative and void. But even if the 
provisions upon this subject in the act of 1835 could be 
regarded as a contract with the railroad company, it would 
be difficult to maintain that the county was a party to the 
agreement or that it acquired any private or separate interest 
under it, distinct from that of the state. It was certainly at 
that time the policy of the state to require the road to pass 
through the places mentioned in the law, and if it failed to do 
so, to appropriate the forfeiture to the use of the county. 
But it cannot be presumed that in making this appropriation 
the legislature was governed merely by a desire to advance 
the interest of a single county, without any reference to the 
interests of the rest of the state. On the contrary, the whole 
scope of the law shows that it was legislating for state pur-
poses, making large appropriations for improvements in differ-
ent places; and if the policy which at that time induced it to 
prescribe a particular course for the road, and in case it 
was not followed to exact from the company 81,000,000 and 
devote it to the use of Washington county, was afterwards 
discovered to be a mistaken one, and likely to prove highly 
injurious to the rest of the state, it had unquestionably the 
power to change its policy, and allow the company to prrn 
pursue a different course, and to *release it from its L
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obligations both as to the direction of the road and the pay-
ment of the money. For, in doing this, it was dealing alto-
gether with matters of public concern, and interfered with no 
private right; for neither the commissioners, nor the county, 
nor any one of its citizens, had acquired any separate or pri-
vate interests which could be maintained in a court of justice.

As relates to the commissioners, they are not named in the 
law, nor were they in any shape parties to the contract sup-
posed to have been made, nor is the money declared to be for 
their use. They are a corporate body, it is true, and the mem-
bers who compose it are chosen by the people of the county. 
But like similar corporations in every other county in the 
state, it is created for the purposes of government, and clothed 
with certain defined and limited powers to enable it to per-
form those public duties which, according to the laws and 
usages of the state, are always intrusted to local county tri-
bunals. Formerly they were appointed in all of the counties 
annually, by the executive department of the government, 
and were then denominated the Levy Court of the county; 
and in some of the counties they are still constituted in that 
manner, the legislature commonly retaining the old mode of 
appointment, or directing an election by the people, as the 
citizens of any particular county may prefer. But, however 
chosen, their powers and duties depend upon the will of the 
legislature, and are modified and changed, and the manner of 
their appointment regulated at the pleasure of the state. 
And if this money had been received from the railroad 
company, the commissioners, in their corporate capacity, 
would not have been entitled to it, and could neither have 
received nor disbursed it, nor have directed the uses to which 
it should be applied, unless the state had seen fit to enlarge 
their powers and commit the money to their care. If it was 
applied to the use of the county, it did not by any means fol-
low that it was to pass through their hands, and the mode of 
application would have depended altogether upon the will of 
the state. This corporation, therefore, certainly had no pri-
vate corporate interest in the money, and indeed the suit is 
not entered for their use, but for the use of the county. The 
claim for the county is equally untenable with that of the 
commissioners. The several counties are nothing more than 
certain portions of territory into which the state is divided 
for the more convenient exercise of the powers of government. 
They form together one political body in which the sovereignty 
resides. And in passing the law of 1835, the people of Wash-
ington county did not and could not act as a community hav-
ing separate and distinct interests of their own, but as a 
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portion of the sovereignty; their delegates to the General 
Assembly acting in conjunction with the delegates from every 
other part of the state, and legislating for public and state 
purposes, and the validity of the law did not depend upon 
their assent to its provisions, as it would have been 
equally obligatory upon them, if *every one of their L 
d elegates had voted against it, provided it was passed by 
a constitutional majority of the General Assembly. And 
whether the money was due by contract or otherwise, it must, 
if received and applied to the use of the county, have yet 
been received and applied by the state to public purposes 
in the county. For the county has no separate and corporate 
organization by which it could receive the money or designate 
agents to receive it or give an acquittance to the railroad 
company, or determine upon the uses to which it should 
be appropriated. We have already seen that the corporation 
of commissioners of the county had no such power; and 
certainly no citizen of the county had any private and indi-
vidual property in it. It must have rested with the state so 
to dispose of it as to promote the general interest of the 
whole community, by the advantages it bestowed upon this 
particular portion of it.

Indeed, if this money is to be considered as due, either to the 
commissioners or to the county, by contract with the railroad 
company, so that it may be recovered in this suit, in opposition 
to the will and policy of the state, it would follow necessarily 
that it might have been released by the party entitled, even if 
the state had desired to enforce it. And if the state had 
adhered to the policy of the act in question, and supposed it 
to be for the public interest to insist that the road should pass 
along the line prescribed in that law, or the company be com-
pelled to pay the million of dollars, according to the construc-
tion now contended for, the commissioners or the county might 
have counteracted the wishes of the state, and, by releasing 
the company from the obligation to pay this money, allowed 
them to locate the road upon any other line. And if the con-
struction of the plaintiff in error be right, the legislature of 
Maryland, in a case where the whole people of the state had 
become so deeply concerned by the large amount subscribed 
to the capital stock of the road, that its success or failure 
must seriously affect the interests of every part of the state; 
and where the improvement was regarded as of the highest 
importance to its general commercial prosperity; it deliber-
ately deprived itself of the power of exercising any future 
control over it, and left it to a single county or county cor-
poration to decide upon the course of the road, and either to 
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insist on the line prescribed by the legislature, or to release 
the company from the obligation to pursue it, without regard 
to the wishes or interest of the rest of the state. Whether 
the million of dollars was reserved by contract, or inflicted as 
a penalty, such a construction of the law cannot be main-
tained.

But we think it very clear that this was a penalty, to be 
inflicted if the railroad company did not follow the line 
pointed out in the law. It is true, that the act of 1835, which 
changed in some important particulars the obligations imposed 
by the original charter, would not have been binding on the 

company without its consent; and the 1st section, there- 
1 fore, contains a provision requiring the *consent of the 

company in order to give it validity. And when the company 
assented to the proposed alterations in their charter, and agreed 
to accept the law, it undoubtedly became a contract between 
it and the state; but it was a contract in no other sense than 
every charter, whether original or supplementary, is a con-
tract, where rights of private property are acquired under it. 
Yet, although this supplementary charter was a contract in 
this sense of the term, it does not by any means follow that 
the legislature might not, in the charter, impose duties and 
obligations upon the company, and inflict penalties and for-
feitures as a punishment for its disobedience, which might be 
enforced against it in the form of criminal proceedings, and as 
the punishment of an offence against the law. Such penal 
provisions are to be found in many charters, and we are not 
aware of any case in which they have been held to be mere 
matters of contract. And in the case before the court, the 
language of the law requiring the company to locate the road 
so as to pass through the places therein mentioned, is certainly 
not the language of contract, but is evidently mandatory, and 
in the exercise of legislative power; and it is made the duty 
of the company, in case they assent to the provisions of that 
law, to pass through Cumberland, Hagerstown, and Boons- 
borough; and if they fail to do so, the fine of $1,000,000 is 
imposed as a punishment for the offence. And a provision, as 
in this case, that the party shall forfeit a particular sum, in 
case he does not perform an act required by law, has always, 
in the construction of statutes, been regarded not as a con-
tract with the delinquent party, but as the punishment for an 
offence. Undoubtedly, in the case of individuals, the word 
forfeit is construed to be the language of contract, because 
contract is the only mode in which one person can become lia-
ble to pay a penalty to another for a breach, of duty, or the 
failure to perform an obligation. In legislative proceedings, 
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however, the construction is otherwise, and a forfeiture is 
always to be regarded as a punishment inflicted for a violation 
of some duty enjoined upon the party by law; and such, very 
clearly, is the meaning of the word in the act in question.

In this aspect of the case, ana upon this construction of the 
act of Assembly, we do not understand that the right of the 
state to release it is disputed. Certainly the power to do so is 
too well settled to admit of controversy. The repeal of the 
law imposing the penalty, is of itself a remission. 1 Cranch, 
104; 5 Id., 281; 6 Id., 203, 329. And in the case of the 
United Stages v. Morris, 10 Wheat., 287, this court held, that 
Congress had clearly the power to authorize the Secretary of 
the Treasury to remit any penalty or forfeiture incurred by 
the breach of the revenue laws, either before or after judg-
ment ; and if remitted before the money was actually paid, it 
embraced the shares given by law in such cases to the officers 
of the customs, as well as the share of the United States. The 
right to remit a penalty like this stands upon the same prin-
ciples.

*We are, therefore, of opinion, that the law of 1840, r^q 
hereinbefore mentioned, did not impair the obligation *- 
of a contract, and that the judgment of the Court of Appeals 
of Maryland must be affirmed.

James  Stim pson , Plainti ff  in  Error , v . Wes t  Chester  
Railroa d  Comp any .

The 88th rule of court forbids the insertion of the whole of the charge of the 
court to the jury in a general bill of exceptions, but requires that the part 
excepted to shall be specifically set out.1

This court has not the power to correct any errors or omissions which may 
have been made in the Circuit Court in framing the exception; nor can it 
regard any part of the charge as the Subject-matter of revision, unless the 
judges, or one of them, certify under his seal, that it was excepted to at the 
trial.

If the omission of a part of the charge, which was in fact embraced in the 
exception, is a mere clerical error, the party will be entitled to a certiorari, 
upon producing a copy of the exception, properly certified.

But in no case can the exception certified under the seals of the judges of the 
Circuit Court be altered or amended.2

A sugge sti on  was made, in this case, of diminution in the 
record, and a motion for a certiorari to bring up the charge

1 Cite d . United States v. Morgan, 2 Cite d . Bridges v. Kuykendall, 58
11 How., 158. Miss., 828.
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which the court delivered to the jury on the trial of the cause 
in the Circuit Court of the United States for the Eastern Dis-
trict of Pennsylvania.

Mr. Chief Justice TANEY delivered the following opinion 
of the court.

The plaintiff in error in this case suggests that there is 
diminution in the record, in omitting the charge to the jury 
which was delivered at the trial by the Circuit Court, and 
moves for a certiorari, that it may be set out at length, and 
appended to the record.

So much of the charge of the court as was excepted to at 
the trial, is inserted in the record as it now stands; and by the 
38th rule of this court, adopted at January Term, 1832, it was 
ordered, that thereafter “the judges of the Circuit and Dis-
trict Courts do not allow any bill of exceptions, which shall 
contain the charge of the court at large to the jury, in trials 
at common law, upon any general exception to the whole of 
such charge. But that the party excepting be required to 
state distinctly the several matters in law, in such charge, to 
which he excepts; and that such matters of law, and those 
only, be inserted in the bill of exceptions, and allowed by the 
court.”

The record now before us contains as much of the charge as 
is authorized, by this rule, to be inserted in the exception, and 
the motion for a certiorari must therefore be overruled.

*554-1 ^n9erS0^ afterwards filed, and read in open
J court, the following suggestion in writing, to wit:

In the printed record, a mere omission is made of a portion 
of the manuscript charge. 1. After the reference to Evans v. 
Jordan, 9 Cranch, 201, (printed record, p. 30, near the bottom 
of the page,) there are four and a half pages of manuscript, 
(pages 26, 27, 28, 29, 30.) 2. On page 27 of the manuscript 
are these words: “ It thus appears that the act of 1839 goes 
only one step beyond those of 1832 and 1836, and is a dead 
letter, if it protects the person who has purchased, constructed, 
or used the machine invented,” &c.

A memorandum endorsed by Judge Baldwin, “ Stimpson v. 
West Chester Railroad Company. Exceptions to the charge. 
In this memorandum are found the following words: “7sect, 
act of 1839 goes only one step beyond those of 1832 and 1836, 
and is dead letter so far as protection against such subsequent 
use.”

3. On page 30 of the manuscript charge are these words: 
“In the case before us, it clearly appears that the defendants
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constructed their railroad with the plaintiff’s curves, in 1834, 
one year or more before the plaintiff’s application for his re-
newed patent, consequently they may continue its use without 
liability to the plaintiff.”

The same memorandum, endorsed by Judge Baldwin, con-
tains these words: “ As defendants made railroad in 1834, 
they may continue use.”

Thus it will be perceived, the very points objected to in 
writing, and the writing received and admitted to be such by 
Judge Baldwin, are omitted in copying the charge at the 
clerk’s office at Philadelphia. The language of the charge, as 
written out, is somewhat more extended than that of a memo-
randum hastily made while it was delivered, but it is, through-
out, substantially, and in part, literally the same.

The “important question ” in the case was, the defendants’ 
right to use, after the date of the second patent, the specific 
machine constructed and used by them before the date of that 
patent. This question, according to the printed record, is not 
decided at all, nor left to the jury, nor any result arrived at in 
regard to it.

The whole charge is not wanted, but only those parts dis-
tinctly excepted to at the moment, and inadvertently omitted 
by a copyist.

It is obvious, besides, that the charge, or the fragment of a 
charge printed, is not only elliptical, but insensible. The 
judge says, (p. 30,) “Another important question,” &c., yet 
no question appears. The manuscript must be consulted in 
order to give meaning or object to the phrase.

The counsel for the defendant in error would probably learn 
with some surprise, that this application has been refused. In 
the paper book which that counsel has caused tp be printed, 
page 3, third paragraph, the 7th section of the act of r*ccK 
1839 is quoted, and supported *by points and references. L 
All this is without object or origin in the printed record. The 
source of it is dried up by the omission of the copyist. So 
page 4 of that paper book, No. 6, “under the act of 1839, 
&c.” These remarks are applicable only to the omitted parts 
of the charge.

the counsel for plaintiff in error, who now moves for a cer-
tiorari, was not present at the trial, but his colleague, who tried 
the cause, informs him that the judge undertook to put the 
whole charge on the record, and the concluding words along 
withit. Thus, .

1. The whole charge, under the promise of the judge, ought 
to be a part of the record.

2. The omitted parts in the printed record are the essence
631
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and substance of the case, admitted by the judge to be such, 
and specifically excepted to at the moment.

3. The whole difficulty arises from a mere inadvertence of a 
clerk.

4. Extreme injustice will be done, if the clerical omission 
be not corrected.

5. Were the judge living, verbal explanations might be 
given by him, but not more precise perhaps than the written 
endorsement or the memorandum of counsel.

Finally, the printed record shows that the judge put the case 
on two points:—

First, was .the second patent void?
The judge decided that it is.
Secondly, if the second patent were not void, then, can the 

plaintiff recover, when the specific machine used by the de-
fendants w’as first made and used by them before the second 
patent was taken out ?

This second point, according to the printed record, the judge 
states, but does not decide, or put in such shape as to let the 
jury decide. His conclusion is omitted, while his premises are 
dated. And a correction of this is the subject of the certio- 
'ari. Mr. Ingersoll then moved the court for a writ of certio-

rari to be directed to the judges of the Circuit Court of the 
United States for the eastern district of Pennsylvania, com-
manding them to certify forthwith whatever errors and omis-
sions shall be found.

Upon which motion, Mr. Chief Justice TANEY delivered 
the opinion of the court.

A motion was made at a former day of the present term for 
a certiorari to bring up the charge delivered by the Circuit 
Court at the trial, to be set out at length, and appended to 
the record. This motion was overruled for the reason then 
stated by the court.

The motion has since been revived, and a copy of what pur-
ports to have been the charge of the court at length has been 
*5561 Pr°duced, in order to show that a material point in it

J has not been inserted in the *exception, as brought up 
in the record; and some memorandums in the handwriting of 
the late presiding judge of the Circuit Court have also been 
laid before this court for the purpose of showing that an excep-
tion was reserved to the part of the charge above referred to.

In relation to the exception stated in the record, the court 
think it proper to say, that it contains a great deal of argu-
ment which is altogether out of place in an exception, and 
contrary to the lirections of this court as given in the 38th 
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rule. And. it would appear, from the copy of the charge pro-
duced in support of this motion, that while much of the 
argument of the Circuit Court has been improperly inserted, 
the matter of law which the argument was intended to prove, 
and upon which the jury were instructed, is omitted. But 
this court has not the power to correct any errors or omissions 
that may have been made in the Circuit Court in framing the 
exception; nor can we regard any part of the charge as the 
subject-matter of revision here, unless the judges, or one of 
them, certify, under his seal, that it was excepted to at the 
trial. If the portion of the charge, in relation to which the 
diminution is suggested, was in fact embraced in the exception, 
and the omission of it is a clerical error, then, upon producing 
here a copy of the exception properly certified, the plaintiff 
in error will be entitled to a certiorari, in order to supply 
the defect. But we can in no respect alter or amend 
the exception certified under the seals of the judges of the 
Circuit Court, either by referring to the charge at length, or 
the notes of the presiding judge; and as the case is now 
presented, the motion must be refused.

The  Unite d  States , Plainti ff s , v . William  H. Freeman .

Statutes in pari materia should be taken into consideration in construing a law.
If a thing contained in a subsequent statute be within the reason of a for-
mer statute, it shall be taken to be within the meaning of that statute.1

And if it can be gathered from a subsequent statute in pari materia what mean-
ing the legislature attached to the words of a former statute, this will amount

1 Cit ed . Simpkins v. Ward, 45 
Mich., 564.

It has been said that “ Statutes are 
in pari materia, which relate to the 
same person or thing, or to the same 
class of persons or things. The word 
par must not be confounded with the 
term similis. It is used in opposition 
to it, as in the expression ‘ magis pa-
res sunt quam similes; ’ intimating 
not likeness, but identity. It is a 
phrase applicable to the public stat-
utes or general laws, made at different 
times, and in reference to the same 
subject. Thus, the English laws con-
cerning paupers, and their bankrupt 
acts, are construed together, as if they 
were one statute, and as forming a 
united system; otherwise the system 
might, and probably would, be unhar- 
monious and inconsistent. Such laws 
are in pari materia. But private acts

of the legislature, conferring distinct 
rights on different individuals, which 
never can be considered as being one 
statute, or the parts of a general sys-
tem, are not to be interpreted, by a 
mutual reference to each other. As 
well might a contract between two 
persons be construed by the terms of 
another contract between different 
persons.” United Society v. Eagle 
Bank, 7 Conn., 456, 469; President, 
&c., of Waterford v. Whitehall Turn-
pike Co., 9 Barb. (N. Y.), 161, 169. 
Consequently all parts, Adams v. 
Woods, 2 Cranch, 336, 341; Albrecht 
v. State, 8 Tex. App., 313; Common-
wealth v. Robertson, 5 Cush. (Mass.), 
438; Van Riper v. Essex Public Road, 
9 Vr. (N. J.), 23; Magruderv. Carroll, 
4 Md., 335; In re Murphy, 3 Zab. 
(N. J.), 180; Torrance v. McDougald, 
12 Ga., 526; Brown v. Wright, 1 Gr.
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to a legislative declaration of its meaning, and will govern the construction 
of the first statute/2

The meaning of the legislature may be extended beyond the precise words 
used in the law, from the reason or motive upon which the legislature pro-
ceeded, from the end in view, or the purpose which was designed; the limi-
tation of the rule being that to extend the meaning to any case, not included 
within the words, the case must be shown to come within the same reason 
upon which the law-maker proceeded, and not a like reason.3

A brevet field-officer of the marine corps is not entitled by law to brevet pay 
and rations, by reason of his commanding a separate post or station, if the 
force under his command would not entitle a brevet field-officer of infantry 
of a similar grade to brevet pay and rations.

*«>7? *The act of 1834, chap. 132, does not repeal the 1st section of the act of 
J 1818, regulating the pay and emoluments of brevet officers.

The 5th section of the act of 30th June, 1834, is a repeal of the joint resolu-
tion of the two houses of Congress of the 25th May, 1832, respecting the 
pay and emoluments of the marine corps.

By force of the army regulation No. 1125, authorizing the issues of double ra-
tions to officers commanding departments, posts, and arsenals, a brevet field-
officer of marines is entitled to double rations. But the fact must be shown 
that he had such a command of a post or arsenal at which double rations 
had been allowed according to the army regulations.

(N. J.), 240; OgdenN. Strong, 2 Paine, 
584; as well as all acts, People v. 
Weston, 3 Neb., 312; State v. Stewart, 
47 Mo., 382; Le Roy v. Chabolla, 2 
Abb. U. S., 448, even though passed 
at different times or expired, Coleman 
v. Davidson Academy, Cooke (Tenn.), 
258; Rex v. Loxdale, 1 Burr., 445, 
447; or repealed, Bank for Savings v. 
The Collector, 3 Wall, 495; Church v. 
Crocker, 3 Mass., 17, and also the en-
tire system of laws, State v. Jackson, 
36 Ohio St., 281; McDougald v. Doug-
herty, 14 Ga., 674; Kansas Pacific 
Ry. Co. v. Wyandotte, 16 Kan., 587; 
as well as the common law, Harberti 
case, 3 Co. 11 b, 13 b; Lane v. Colton, 
14 Mod., 472, 486; Hathaways. John-
son, 55 N. Y., 93; Dorrity v. Rapp, 
72 Id., 307; Armstrong v. Cooley, 5 
Gilm. (Ill.), 509; United States v. 
Vose, 1 Cranch C. C., 102, touching 
the same matter, must be taken to-
gether, Duck v. Addington, 4 T. R., 
447; Ex parte Drydon, 5 Id., 417; 
Berry v. State, 10 Tex. App., 315; 
Hayes n . Hanson, 12 N. H., 284; 
Goodrich v. Russell, 42 N. Y., 177; 
Goddard n . Boston, 20 Pick. (Mass.), 
407; White v. Johnson, 23 Miss., 68; 
State v. Wilbor, 1R. L, 199; Howlett 
n . State, 5Yerg. (Tenn.), 144; Wilder. 
Commonwealth, 2 Mete. (Mass.), 408; 
State v. Baldwin, 2 Bail. (S. C.), 541; 
The Harriet, 1 Story, 251; De Ormas’ 
case, 10 Mart. (La.), 158, 172; Strode 
v. The Safford Justices, 1 Brock., 162.

2 See Noble v. State, 1 Greene 
(Iowa), 325; Philadelphia &c. R. R. 
Co. v. Catawissa R. R. Co., 53 Pa. St., 
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20; Byrd v. State, 57 Miss., 243; 
United States v. Gilmore, 8 Wall, 
330. A legislative interpretation has 
not the effect that a decision of the 
highest court authorized to construe a 
statute has. Dunbar v. Roxburghe, 
3 Cl. &F., 335; Aiken n . Western R. 
R. Co., 20 N. Y., 370.

3 Cit ed . United States v. Babbit, 
1 Black, 61; Stewart v. Kahn, 11 
Wall, 504; Atkins v. Disintegrating 
Co., 18 Id., 301; Telegraph Co. v. 
Eyser, 19 Id., 427; Dickson v. District 
of Columbia, 18 Ct. of Cl., 646.

In Maxwell n . Collins, 8 Ind., 38, 
it is said that, “It is a settled rule of 
interpretation of statutes, that the 
application of the words of a single 
statute may be enlarged or restrained 
to bring the operation of the act with-
in the intention of the legislature, 
when violence will not be done by 
such interpretation to the language of 
the statute.” Murphy v. Barlow, 5 
Ind., 230. Such a statute is one giv-
ing a right of appeal. Pearson v. 
Lovejoy, 53Barb. (N. Y.), 407; Con-
verse v. Burrows, 2 Minn., 229; or 
allowing a redemption from a tax 
sale, Jones V. Collins, 16 Wis., 594; or 
providing for an arbitration of dis-
pute, Tuskaloosa Bridge v. Jenni- 
son, 33 Ala., 476; or any remedial 
statute, Cullerton v. Mead, 22 Cal., 
95; Jackson v. Warren, 32 Ill., 331; 
White v. Steam-Tug Mary Ann, 6 
Cal., 462; Hudlerv. Golden, 36N. Y., 
446; or one to promote public con-
venience, Marshall v. Vultee, 1 E. D. 
Smith (N. Y.), 294.
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The fact of appropriations having been made by Congress for double rations 
does not determine what officers are entitled to them.4

A brevet field-officer of the marine corps, Commanding a separate post, with-
out a command equal to his brevet rank, is not entitled to brevet pay and 
emoluments; But if such brevet officer is a captain in the line of his corps, 
and in the actual command of a company, whether he is in the command of 
a post of not, he is entitled to the compensation given by the 2d section of 
the act of the 2d March, 1827.

This  case came up on a certificate of division, from the Cir-
cuit Court of the United States for the district of Massachu-
setts. It was to test the right of the defendant in error, who 
was also the defendant below, to certain pay, allowances, and 
emoluments, which he claimed, as being an officer of the ma-
rine corps. The questions which were certified to this court 
were the following:—

“1. Whether a brevet field-officer of the marine corps is by 
law entitled to receive the pay and rations of his brevet rank 
by reason of his commanding a separate post or station, 
although the force under his command should not be such as 
would by law, or by such regulations as have in this respect 
and for the time the force of law, entitle a brevet field-officer 
of infantry of a similar grade to brevet pay and rations ?

“2. Whether the provision respecting brevet pay and ra-
tions in the third section of the act of 1818, chap. 117, is 
repealed by the act of 1834, chap. 132 ?

“3. Whether by force of the act of 1834, chap. 132, the 
joint resolution of the two houses of Congress of the 25th of 
May, 1832, respecting the pay and emoluments of the marine 
corps, is repealed?

“4. Whether by force of the army regulation, numbered 
1125, authorizing the issues of double rations to officers com-
manding departments, posts, and arsenals, a brevet field-officer 
of marines, commanding a separate post or station, is entitled 
to double rations?

“ 5. Whether the additional fact of appropriations having 
been made by Congress for such double rations, entitles such 
marine officer to receive the same for the years for which such 
appropriations are made ?

“ 6. Whether a brevet field-officer of the marine corps, com-
manding a separate post, and receiving his brevet pay and 
emoluments, but being a captain in the line, is entitled r*cco 
to the ten dollars *a month additional compensation L 
for responsibility of clothing, &c., under the act of 1834, chap.

’ aPPtying f° fl16 marine corps the act of 1827, chap. 199?”

4 As to appropriations, see Riggs v. 2 Sneed, (Tenn.), 410; States. Bishop, 
Pfister, 21 Ala., 469; Kins'v n . Sher- 41 Mo., 16; Pierpont v. Crouch, 10 
man, 46 Iowa, 465; Crozier v. State, Cal., 315.
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There was a statement of facts agreed upon in the court 
below, the only parts of which that bear upon the certified 
questions are the following:—

“It is further agreed that Colonel Freeman Was commis-
sioned a captain in the line of the marine corps on the 17th 
of July, 1821, and on that lineal rank he was commissioned a 
lieutenant-colonel by brevet on the 17th of July, 1831, and 
on the 30th of June, 1834, he was commissioned a major in 
the line of the marine corps.

“Colonel Freeman files an account, in set-off against the 
United States, of $1,013.93, for brevet pay and rations while 
in command on the Boston station, the same being a separate 
station or detachment, under the provision of the 3d section 
of an act of Congress of 16th April, 1814, for the augmenta-
tion of the marine corps. Said amount extends from the 30th 
of June, 1834, to the 1st of April, 1842, and has been pre-
sented to and disallowed by the fourth auditor.

“Said Freeman files an account also of $1,669 for double 
rations while in command on the Boston station, between the 
30th of June, 1834, and the 1st of April, 1842, under a joint 
resolution of Congress of 25th May, 1832; which account has 
also been presented to and disallowed by the fourth auditor.

“Said Freeman files also an account of $354.69 for the 
responsibilities of clothing, &c., while a captain in the line of 
the marine corps, and in command of the marines on the 
Boston station, from the 17th of July, 1831, to the 30th of 
June, 1834, under an act of Congress of 30th June, 1834, 
making certain allowances, &c., to the captains and subalterns 
of the marine corps, as to officers of similar grades in the 
army, under an act of 2d March, 1827; which account 
has likewise been presented to and disallowed by the fourth 
auditor of the Treasury, on the ground that the defendant 
received the pay of a grade higher than that of captain.

“It is further agreed that double rations have been paid 
heretofore and up to the 30th of June, 1834, to the officers 
of the marine corps, in the manner and as stated in the 
letter of the fourth auditor of date 27th of April, 1842, 
and marked B, and annexed; also, that estimates and ap-
propriations were made, as stated in said letter, since 1834.

“Upon the foregoing facts, the case is submitted to 
the court; the accounts of the said several claims of the 
said Freeman to be adjusted hereafter by the officers of the 
Treasury, if the same, or any portion of them, are found by 
the court to be legally due.

“Frankl in  Dexter , U. S. Dis. Att’y.
“W. H. Freeman .”
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* The laws wilL be stated which bear upon each of the three 
items into which the account is divided, viz.: 1, Pay; 2, Ra-
tions; 3, Clothing.

1. As to pay.
On the 6th of July, 1812, (2 Story, 1278,) Congress 

passed an “Act entitled an act making further provision for 
the army of the United States, and for other purposes,” 
the 4th section of which was as follows:—

“That the President is hereby authorized to confer brevet 
rank on such officers of the army as shall distinguish them-
selves by gallant actions, or meritorious conduct, or who 
shall have served ten years in any one grade: Provided, 
That nothing herein contained shall be so construed as to 
entitle officers so breveted to any additional pay or emolu-
ments, except when commanding separate posts, districts, 
or detachments, when they shall be entitled to and receive 
the same pay and emoluments to which officers of the same 
grade are now, or hereafter may be, allowed by law.”

On the 16th of April, 1814, Congress passed an act (2 
Story, 1414,) “authorizing an augmentation of the marine 
corps and for othe’r purposes,” the 3d section of which was 
exactly similar to the above, except that “officers of the 
marine corps” were substituted for “officers of the army,” 
and. that in the proviso the words “commanding separate 
stations or detachments ” were substituted for “ command-
ing separate posts, districts, or detachments.”

On the 16th of April, 1818, an act was passed (3 Story, 
1672,) “regulating the pay and emoluments of brevet 
officers,” the 1st section of which was as follows:

“ Be it enacted, &c., That the officers of the army who have 
brevet commissions shall be entitled to, and receive, the pay 
and emoluments of their brevet rank when on duty and 
having a command according to their brevet rank, and at no 
other time.”

In 1825, regulations for the army were issued; the 1124th 
section was as follows:

“ Brevet officers shall receive the pay and emoluments of 
their brevet commissions, when they exercise command equal 
to their brevet rank; for example—a brevet captain must 
command a company; a brevet major and a brevet lieutenant-
colonel, a battalion; a brevet colonel, a regiment; a brevet 
ongad er-general, a brigade; a brevet major-general, a

Oh the 30th of June, 1834, Congress passed an act “for 
the better organisation of the United States marine corps,”

637



559 SUPREME COURT.

The United States v. Freeman.

(4 Story, 2383.) After increasing the number of officers and 
privates, the 5th section enacted:

“That the officers of the marine corps shall be entitled to, 
and receive, the same pay, emoluments, and allowances, as 
are now, or hereafter may be, allowed to officers of similar 
grades in the infantry of the army, except the adjutant and 
inspector, who shall,” &c., &c.
*”R01 *The 7th section provided that “the commissions

J of the officers now in the marine corps shall not be 
vacated by this act,” &c.

The 9th section repealed so much of the 4th section of the 
act of the 6th of July as authorized the President to confer 
brevet rank on such officers of the army or of the marine 
corps as shall have served ten years in any one grade.

The 10th section repealed all acts or parts of acts incon-
sistent therewith.

In 1836, another set of army regulations was issued, the 
forty-eighth article of which contained the following i

“ Officers who have brevet commissions shall be entitled to 
receive their brevet pay and emoluments, when on duty, 
under the following circumstances:

“A brevet captain, when commanding a company.
“A brevet major, when commanding two companies, or 

when acting as major of the regiment.
“A brevet lieutenant-colonel, when commanding at least 

four companies, or when acting as lieutenant-colonel of the 
regiment.

“A brevet colonel, when commanding nine companies of 
artillery, or ten of infantry or dragoons, or a mixed corps of 
ten companies, or when commanding a regiment.

“A brevet brigadier-general, when commanding a brigade 
of not less than two regiments or twenty companies.

“A brevet major-general, when commanding a division of 
four regiments or at least forty companies.

“ A brevet officer, when assigned by the special order of the 
secretary of war to a particular duty and command, accord-
ing to his brevet rank, although such command be not in the 
line, provided his brevet allowances are recognised in the 
order of assignment.

“ To entitle officers to brevet allowances while acting as 
field-officers of regiments according to their brevets, they 
must be recognised at general head-quarters as being on such 
duty, and the fact announced accordingly in general orders.”

The laws relating to rations are the following:
2. Rations.
On the 3d of March, 1797, (1 Story, 460,) Congress passed 
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an act to amend and repeal, in part, the act entitled “ An act 
to ascertain and fix the military establishment of the United 
States,” the 4th section of which declared that “to each 
officer, while commanding a separate post, there shall be 
allowed twice the number of rations to which they would 
otherwise be entitled.”

On the 16th of March, 1802, (2 Story, 831,) an act was 
passed “ fixing the military peace establishment of the United 
States,” the 5th section of which designated the number of 
rations to which each officer should be entitled, and then 
added as follows, viz.: “to the commanding officers of each 
separate post, such additional number of rations as the Presi-
dent of the United States shall, from time *to time, 
direct, having respect to the special circumstances of L 
each post.”

On the 25th of May, 1832, (4 Story, 2333,) Congress passed 
a joint resolution as follows: “ Resolved, &c., That the pay, 
subsistence, emoluments, and allowances of officers, non-
commissioned officers, musicians, and privates of the United 
States marine corps, shall be the same as they were previously 
to the 1st of April, 1829, and shall so continue until they 
shall be altered by law.”

In 1834, the act was passed which has already been men-
tioned under the head of “Pay.”

3. Clothing.
On the 2d of March, 1827, Congress passed an act, (3 Story, 

2057), the 2d section of which was as follows: That every 
officer in the actual command of a company in the army of 
the United States shall be entitled to receive $10 per month, 
additional pay, as “ compensation for his duties and responsi-
bilities, with respect to the clothing, arms, and accoutrements 
of the company, whilst he shall be in the actual command 
thereof.”

Nelson, (attorney-general,) for the United States.
Colonel Freeman, (in a printed argument,) the defendant in 

the court below, for himself.

Nelson made the following points:
1st. That a brevet field-officer of the marine corps is not by 

law entitled to receive the pay and rations of his brevet rank, 
under the circumstances stated in this case.

2d. That the provision respecting brevet pay and. rations, in 
the 3d section of the act of 1818, chap. 117, is repealed by the 
act of 1834, chap. 132.

3d. That the joint resolution of the two houses of Con-
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gress, of the 25th of May, 1832, is repealed by the act of 1834, 
chap. 132.

4th. That a brevet field-officer of marines, commanding a 
separate post or station, is not entitled to double rations by 
force of Army Regulation, numbered 1125.

5th. That the additional fact of appropriations having been 
made by Congress. for double rations, does not entitle such 
marine officer to receive the same, if otherwise not entitled 
thereto by law.

6th. That a brevet field-officer of marines is not entitled to 
the $10 a month, under the act of 1834, chap. 132, under the 
circumstances stated in the sixth question, certified in the 
record.

He examined the subjects in the order mentioned above, of 
Pay, Rations, and Clothing.

1. Pay.
He admitted that if the act of 1814 is still in force, the de-

fendant is entitled to brevet pay; but it is not in force. The 
act of 1834 has changed the law; the 5th section puts the 
*££9-1 marine corps on the same footing with the infantry.

J What, then, were the infantry entitled *to ? To answer 
this question, we must look at the laws of 1812 and 1814, (the 
same in substance upon this point,) and also the law of the 
16th April, 1818, which expressly declares that officers of the 
army shall receive brevet pay when they have a command ac-
cording to their brevet rank, and at no other time. Before 
they can claim the pay, the condition must be shown to be 
complied with; but here it is admitted that Col. Freeman had 
not such a command.

The Army Regulations of 1825, reg. 1124, say that brevet 
officers are to receive pay only when the command is equal to 
the rank; and those of 1836 say the same. Freeman was a 
lieutenant-colonel by brevet, and had not the command appro-
priate to that rank.

Does the act of 1834 repeal that of 1814? We say it does. 
It purports to re-organize the marine corps; it makes great 
changes as to the officers and their rate of pay; and the 7th 
section provides that the commissions of the officers shall not 
be vacated. Why put in such a clause, unless there was a 
design to put the corps upon a new footing altogether ? The 
5th section changes the pay, emoluments, and allowances, and 
puts them on the footing of infantry; and the 10th section 
repeals all laws inconsistent with the act. The acts of 1818 
and 1834 repealed all former laws, both as to infantry and 
marines.

2. Rations.
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By the act of 1797, double rations were given to a com-
mander of a separate post; but the act of 1802 changed this 
rule, and substituted another. Instead of giving them to 
every commander, the President was to designate the number 
of rations for each post, according to circumstances. This 
was a repeal of the act of 1797. They cannot both stand.

But it is said that the joint resolution of 1832 changed the 
rule, as to officers of marines, and rendered lawful the same 
pay, rations, &c., which they had, in fact, received before 1829. 
Suppose we admit this. That resolution looked to a future 
change, which was made by the act of 1834, which referred 
not only to pay, but allowances and emoluments. Infantry 
are not entitled to these allowances, and therefore the 
marines cannot be.

These considerations furnish answers to the three first cer-
tified questions.

With regard to the fourth, it may be said that the Army 
Regulations give double rations to such posts as the War De-
partment shall authorize; but the act of 1802 says that the 
President is the person who is to give the authority; and sup-
posing that the War Department represents the special author-
ity of the President, then we say, that the Department never 
gave such authority for this post. The defendant must show 
that it did.

Besides, the regulation was not intended to apply to the 
marines. They were under the Navy Department.

*The 5th question is easily ansxyered. If the de- 
fendant was not entitled to the allowances by law, 
he cannot claim them because Congress placed money in 
the hands of the executive, in case it should be wanted. The 
service might have been performed or it might not, and the 
money was ready in case it should be performed. But here it 
was not.

3. Clothing.
Ten dollars per month were to be given to commanders of 

companies. But Freeman was a major by commission, and 
lieutenant-colonel by brevet. The law only includes cap-
tains ; and, moreover, the record does not show that there was 
a company of marines at Boston, and the fact, I believe, was 
not so.

Mr. Justice WAYNE delivered the opinion of the court.
Several questions occurred upon the trial of this cause in 

the court below, upon which the opinions of the judges were 
opposed, and they were certified to this court for decision.

From a careful examination of all the acts of Congress re-
Vol . in.—41 641 
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lating to the pay and. emoluments of brevet officers, and those 
acts establishing and organizing the marine corps, we are of 
the opinion, whatever may have been a different practice, that 
the brevet officers of the marine corps have always been by 
law upon the same footing with other officers of the military 
establishment of the United States, in respect to the circum-
stances which entitle them to pay and emoluments, and that 
they continue to be so. Brevet pay and emoluments were 
originally given by the act of 1812, (2 Story Laws, 1278,) 
and by the act of 1814, (2 Story Laws, 1414,) when breveted 
officers commanded separate posts, districts, stations, or de-
tachments. But an act was passed in 1818, (3 Story Laws, 
1672,) regulating the pay and emoluments of brevet officers, 
the 1st section of which is, that “ the officers of the army who 
have brevet commissions, shall be entitled to and shall receive 
the pay and emoluments of their brevet rank, when on duty 
and having a command according to their brevet rank, and at 
no other time.” The 2d section is, “ that no brevet commis-
sion shall hereafter be conferred, but by and with the advice 
of the Senate.” By the acts of 1812 and 1814, they were 
conferred by the President alone. By the 1st section of the 
act of 1818, it will be perceived that pay and emoluments 
were attached to command, and not, as they had been, to the 
command of separate posts, stations, districts, or detachments. 
That the act of 1818 repealed the 4th section of the act of 
1812, no one doubts. But it is said, it is not a repeal of the 
3d. section of the act of 1814, because the act, in terms, speaks 
of the officers of the army who have brevet commissions, and 
not of such officers of the marine corps. It may be well to 
state, that the 3d section of the act of 1814 is a transcript of 
the 4th section of the act of 1812, except that it has in it the 
*5641 words “ officers of the marine corps,” instead of 

“ officers of the army; ” and that the *words “ sta-
tions or detachments ” were substituted for “ posts, districts, 
or detachments.” The first point for consideration is, was the 
act of 1818 a repeal of the 4th section of the act of 1812, and 
of the 3d section of the act of 1814, as to the condition upon 
which brevet officers were to have additional pay and emolu-
ments ? It is conceded that it repealed the 4th section in the 
act of 1812. We are of opinion that it repealed also the 3d 
section of the act of 1814. It cannot be denied that the 
marine corps is an addition to the “ military establishment of 
the United States.” It is declared to be so in the act by 
which it was organized. Now, though neither that fact, nor 
the words “ military establishment,” as they are used in the 
acts of Congress, will of themselves authorize the inclusion of 
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officers of the marine corps, within the words “ officers of the 
army,” yet considering the subject-matter of the act of 1818; 
the application of the 2d section of the act to all breveted offi-
cers ; and the assimilation of the marine corps, by the act of 
1814, to the army, to give to its officers brevet commissions, 
and pay, exactly, too, in the same way as they were given to 
the officers of the army, by the act of 1812; we do not see 
how, consistently with a correct judicial interpretation, the con-
clusion can be resisted, that Congress did intend, in passing 
the act of 1818, to place the officers of the marine corps and 
the officers of the army upon the same footing, in respect 
to brevet pay and emoluments. Though what has been differ-
ently done is binding upon the government, and cannot be 
recalled, to the pecuniary disadvantage of any officer, who 
may have received brevet pay and emoluments, not according 
to the act of 1818, no erroneous practice under it, of however 
long standing, can justify the allowance of a claim, contested 
by the government, in a suit contrary to what is the true 
meaning and intent of that act.1 The error of the account-
ing officers of the Treasury, and of the officers of the marine 
corps, in the construction of the act of 1818, arose from that 
act having been considered by itself, without any reference to 
other statutes relating to brevet commissions and pay, and 
without any examination whether the words “ officers of the 
army,” as used in the 1st section of the act of 1818, though they 
are descriptive of a particular class, were not intended, from 
their connection with the subject-matter of the act, to compre-
hend all officers of the military establishment of the United 
States, who, when the act was passed, were only under like 
circumstances entitled to brevet pay and emoluments.

The correct rule of interpretation is, that if divers statutes 
relate to the same thing, they ought all to be taken into con-
sideration in construing any one of them, and it is an estab-
lished rule of law, that all acts in pari materia are to be taken 
together, as if they were one law. Doug., 30; 2 T. R., 387, 
586; 4 Mau. & Sei., 210. If a thing contained in a subse-
quent statute be within the reason of a former statute, it 
shall be taken to be within the meaning of that statute; r#Kf»K 
Ld. Raym., 1028; and if it can be gathered from a *sub- 
sequent statute in pari materia, what meaning the legislature 
attached to the words of a former statute, they will amount 
to a legislative declaration of its meaning, and will govern the 
construction of the first statute. Morris v. Mellin, 6 Barn. & 
U, 454 ; 7 Id., 99. Wherever any words of a statute are 

1 Cite d . Arthur v. United States, 16 Ct. of Cl., 433.
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doubtful or obscure, the intention of the legislature is to 
be resorted to, in order to find the meaning of the words. 
Wimbish n . Tailbois, Plowd., 57. A thing which is within the 
intention of the makers of the statute, is as much within the 
statute, as if it were within the letter. Zouch n . Stowell, 
Plowd., 366. These citations are but different illustrations of 
the rule, that the meaning of the legislature may be extended 
beyond the precise words used in the law, from the reason or 
motive upon which the legislature proceeded, from the end in 
view, or the purpose which was designed—the limitation of 
the rule being, that to extend the meaning to any case not 
included in the words, the case must be shown to come within 
the same reason upon which the lawmaker proceeded, and not 
only within a like reason. This court has repeatedly, in effect, 
acted upon the rule, and there may be found, in the reports of 
its decisions, cases under it, like the cases which have been 
cited from the reports of the English courts. In 4 Dall., 14, 
“The intention of the legislature, when discovered, must pre-
vail, any rule of construction declared by previous acts to the 
contrary notwithstanding.” In 2 Cranch, 33, “ A law is the 
best expositor of itself—that every part of an act is to be 
taken into view for the purpose of discovering the mind of the 
legislature,” &c., &c. In the case of the United States x. 
Fisher et al., Assignees of Blight, in the same book, the court 
said, “ it is undoubtedly a well-established principle in the 
exposition of statutes, that every part is to be considered, 
and the intention of the legislature to be extracted from the 
whole,” &c. In 2 Pet., 662, “ A legislative act is to be inter-
preted according to the intention of the legislature, apparent 
upon its face. Every technical rule, as to the construction or 
force of particular terms, must yield to the clear expression of 
the paramount will of the legislature.” In Paine, 11, “In 
doubtful cases, a court should compare all the parts of a sta-
tute, and different statutes in pari materia, to ascertain the 
intention of the legislature.” So in 1 Brock., 162. In the 
construction of statutes, one part must be construed by 
another. In order to test the legislative intention, the whole 
statute must be inspected. No one of the cases cited will 
justify; nor have they been cited to sanction an equitable 
construction of statutes beyond the just application of adjudi-
cated cases. They have been brought together upon this 
occasion, for the purpose of showing how many authorities 
there are to sustain the conclusion, that the act of 1818, regu-
lating the pay and emoluments of brevet officers, repealed 
the act of 1814, upon which the defendant relies to support 
his claim to brevet pay. Our answer to the first question 
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*tlien is, that a brevet field-officer of the marine corps is 
not entitled, by law, to brevet pay and rations, by reason 
of his commanding a separate post or station, if the force 
under his command would not entitle a brevet field-officer of 
infantry, of a similar grade, to brevet pay and rations. We 
will add to our exposition of the law upon this point, that 
brevet officers of the marine corps, in respect to pay and 
emoluments, were included under the Army Regulation 1124, 
sanctioned on the 1st March, 1825; were included also, in the 
regulation upon the subject of brevet pay, sanctioned by the 
President, December 1, 1836, and that they may claim brevet 
pay and emoluments under the regulations of 1841, when 
they exercise a command, according to the provisions regu-
lating brevet pay, in page 344, Army Regulations of 1841. 
This right to brevet pay results from the marine corps having 
been subjected, by the act of 1798, (1 Story Laws, 542,) and. 
by other acts of Congress, to the same rules and articles of 
war “ as are prescribed for the military establishment of the 
United States,” and from the exception in the 2d section of 
the act of 30th June, 1834, taking them out of the regulations 
which might be established for the navy, when detached for 
service with the army, by order of the President of the United 
States.

To the second question we reply, that the act of 1834, ch. 
132, does not repeal the first section of the act of 1818, regu-
lating the pay and emoluments of brevet officers. That sec-
tion of the act is still in force, and upon it rests the army 
regulations, in relation to brevet pay and emoluments. The 
act of 1834 only repeals those sections in the acts of 1812 and 
1814, and in the act of 1818, by which the President was au-
thorized to confer, and the Senate was permitted to confirm, 
brevet commissions conferred upon officers of the army, or 
officers of the marine corps, for ten years’ service in any one 
grade, excepting such officers as had, before the passage of the 
act, acquired the right to have brevet rank conferred by ten 
years’ service in any one grade, if the President should think 
fit to nominate them to the Senate for brevet commissions.

To the third question we reply, that the 5th section of the 
act of the 30th June, 1834, is a repeal of the joint resolution 
of the two houses of Congress of the 25th May, 1832, respect-
ing the pay and emoluments of the marine corps.

The fourth question involves the charge made by the de-
fendant for double rations. Additional rations are provided 
for by the 5th section of the act of 1802, (2 Story Laws, 831.) 
“To the commanding officer of each separate post, such addi-
tional number of rations as the President of the United States
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shall, from time to time, direct, having respect to the special 
circumstances of each post,” is the language of a part of the 
section. It is the authority for the 1125th paragraph in the 
Army Regulations of 1825. The President sanctioned 
*^«71 ^ose regulations, and by doing so, delegated his 

J authority, *as he had a right to do, to the secretary 
at war. The Army Regulations, when sanctioned by the 
President, have the force of law, because it is done by him 
by the authority of law. The Regulations of 1825, then, 
were as conclusive upon the accounting officer of the Treas-
ury, whilst they continued in force, as those of 1836 after-
wards were, and as those of 1841 now are. When, then, an 
officer presents, with his account, an authentic document or 
certificate of his having commanded a post or arsenal, for 
which an order has been issued from the War Department, in 
conformity with the provisions of the Army Regulations, al-
lowing double rations, his right to them is established, nor can 
they be withheld, without doing him a wrong, for which the 
law gives him a remedy. But as the question in this case 
must be decided upon the agreed statement of facts in the 
record, between Colonel Freeman and the District Attorney 
of the United States, we have no hesitation in answering it 
adversely from the claim of the defendant, for double rations, 
as the fact does not appear in the record that he had such a 
command of a post or arsenal, at which double rations had 
been allowed, according to the Army Regulations which were 
in force, from the time his account begins, or according to 
those subsequently sanctioned by the President. To the fifth 
question, we reply, that the fact of appropriations having been 
made by Congress for double rations, does not determine what 
officers in command are entitled to them. The sixth question 
relates to the charge of the defendant for compensation for his 
duties and responsibilities, “ with respect to clothing, arms, and 
accoutrements,” while he was a captain in the line of the ma-
rine corps, and in command of the marines on the Boston sta-
tion. The question, as it is put, makes it necessary for us to 
repeat what has been already said in a previous part of this 
opinion, that a brevet field-officer of the marine corps, com-
manding a separate post, without a command equal to his bre-
vet rank, is not entitled to brevet pay and emoluments. But 
if such brevet officer is a captain in the line of his corps, and 
in the actual command of a company, whether he is in com-
mand of a post or not, he is entitled to the compensation given 
by the 2d section of the act of the 2d March, 1827, (3 Story 
Laws, 2057.) We cannot give any other answer to this ques-
tion, because the first part of it attaches brevet pay and emol-
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uments to the command of a separate post, for which it is not 
allowed by law, and cannot therefore influence any right to 
compensation which may have accrued to a captain in the line 
under the 2d section of the act of the 2d March, 1827. That 
act is in full force, unrepealed in any way by the act of 1834, 
for the better organization of the marine corps. 4 Story, 
2383. And captains and subalterns of that corps are as much 
entitled to its provisions, as any other captains or subalterns 
in the military establishment of the United States. If there 
was any doubt of this, before the act of 1834 was 
passed, the 5th section of that act must be considered
*as having put an end to it. It is, “ that the officers L 
of the marine corps shall be entitled to, and receive the same 
pay, emoluments, and allowances, as are now, or may hereaf-
ter be allowed to similar grades in the infantry of the army,” 
subject to the exception in the section following the words 
just cited.

We shall direct the foregoing answers to the questions, upon 
which the judges in the court below were opposed in opinion, 
to be certified to that court.

James  B. Andrew s , Appella nt , v . Will iam  H. Wall  
and  John  H. Geige r , Defe ndants .

An agreement of consortship between the masters of two vessels engaged in 
the business known by the name of wrecking, is a contract capable of being 
enforced in an admiralty court, against property or proceeds in the custody 
of the court.1

The case of Ramsay v. Allegre, 12 Wheat., 611, commented on, and explained, 
ouch an agreement extends to the owners and crews, and is not merely per-

sonal between the masters.
If made for an indefinite period, it does not expire with the mere removal of 

/Reco gniz ed . The Lottawanna, 
20 Wall., 223.

extent of the admiralty juris-
diction is examined in Helium v. Em-
erson, 2 Curt., 79, and declared not to 
extend over a libel which asserts an 
equitable title to one fourth of a ves-
sel, and claims a discount of its eam- 

and proceeds of its sale, 
although part owners sailed the vessel, 
and the libellant worked, as a carpen-
ter, on board; nor to take an account 
between part owners. The Larch, 2 
Curt., 427, 434; The Marengo, 1 Low., 
Mj nor will the court take cognizance

to deliver possession of the vessel to 
the libellants. Hill v. The Yacht Ame-
lia, 6 Ben., 475; see also Reppert n . 
Robinson, Taney, 492; Proceeds of the 
Lady Franklin, 2 Biss., 121; The 
Eclipse, Id., 99; United States v. 
Mackey, 2 Dill., 299; Vandew ater v. 
The Yankee Blade, 1 McAll., 9; The 
Richard Busteed, 1 Sprague, 441; The 
Schooner Active, Olc., 286; The Ship 
Panama, Id., 343; In re Ship Edith, 
5 Ben., 432; The Ship Sailor Prince, 
1 Id., 461; The St. Joseph, Bro. Adm., 
202.
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one of the masters from his vessel, but continues until dissolved upon due 
notice to the adverse party.

Where there is no other evidence than the answer of its having been a part of 
the original agreement, that such removal should dissolve the contract, the 
evidence is not sufficient.

Whenever proceeds are rightfully in the possession and custody of the admi-
ralty, it is an inherent incident to the jurisdiction of that court to entertain 
supplemental suits by the parties in interest to ascertain to whom those pro-
ceeds rightfully belong, and to deliver them over to the parties who establish 
the lawful ownership thereof.

This  was an appeal from the Court of Appeals in Florida, 
and grew out of the following circumstances :

There were two vessels, one called the Globe, and the other 
the George Washington, engaged in the business of assisting 
vessels which were wrecked, or in danger of becoming so, on 
the coast of Florida. Between these two there existed the 
agreement of consortship, which will be spoken of presently.

For assistance rendered by the Globe to the ship Mississippi 
and cargo, an amount of $5522.49 was decreed as salvage. 
Andrews, the appellant, was part owner of the Globe, and 
Wall and Geiger, the defendants in error, were part owners of 
the George Washington.

Wall and Geiger filed a petition in the Superior Court for 
the southern district of Florida, (being the same court which 
decreed the salvage,) as follows:

*5691 *“To the Honorable Wm . Marvin , Judge of the
-* United States Superior Court, southern judicial dis-

trict of Florida, in admiralty.
“Your petitioners respectfully represent, on oath, to your 

honor, that they, with J. A. Thouron, are the only owners of 
the schooner George Washington; that said schooner has for 
some time past been consorted with the sloop Globe, in the 
business of wrecking upon this reef, and was so consorted 
with said sloop when that vessel performed the services to the 
ship Mississippi, which have resulted in the payment of sal-
vage to said sloop by your honor, in admiralty, on the 31st 
day of May, 1841; that a portion of said salvage is justly due 
and owing unto your petitioners from said consortship, and 
that the master and agent of said sloop Globe, J. B. Andrews, 
positively refuses to pay to them any portion of the same. 
They therefore respectfully represent this matter, and pray 
the interference of your honor, that you may order the clerk 
of your honor’s court to retain such portion of said salvage, 
now about to be paid to said sloop, as to your honor. may 
appear equitable under said consortship, due to said petition-
ers as owners of schooner the George Washington. Anu
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they are ready to show to your honor the exact sum due to 
them under said consortship. And will ever pray.

W. H. Wall ,
John  H. Geiger ,
S. R. Mallory , Proctor.”

In conformity with this petition the judge directed the sum 
of $2,455.64 to be retained, which Wall and Geiger claimed 
by a subsequent petition.

Andrews answered it as follows :—

“The answer of James B. Andrews, part owner of the 
sloop Globe, would respectfully represent, that a notice of a 
petition filed by Wm. H. Wall and John H. Geiger, who 
claim as part owners of the schooner George Washington, 
claiming a part of the salvage decreed to Thomas Greene, 
master of the sloop Globe, in the case of Thomas G-reene et al. 
v. Ship Mississippi and cargo, and has been served upon him. 
To which he comes into court, and says, that—

“ 1. The petitioners have no right to come into your honor-
able court in this summary way, and obtain a decree against 
the earnings of the master and crew of the sloop Globe, who 
were libellants in the above case.

“ 2. That if there is anything due by the Globe, her crew 
and owners, it must be by some contract existing at the time 
the services for which salvage has been decreed were ren-
dered, and that if such contract exists, it was not made with 
petitioners by your respondent.

“3. Your respondent admits that there was a consortship or 
agreement entered into previously to the services rendered to 
the ship Mississippi, by him, as master of the sloop Globe, and 
-------  Russel, master of the schooner George Washington, 
by which they *agreed to divide their respective earn- r^n 
ings or gain between each other, their crews, and the L 
owners of the respective vessels, in a certain proportion, viz. : 
the Globe was to be rated at sixty-three tons, and the George 
Washington at fifty-three tons, and thè number of men each 
vessel might have on board at the time that any money might 
be earned. But he alleges that such contract was made 
between him and Captain Russel for an indefinite time, and 
considered that it only remained in force so long as they both 
remained on board of their respective vessels and earned 
salvage; and that at the time the money in dispute was 
earned, that Thomas Greene, the mate of the Globe, was 
roaster, and in that capacity rendered services to the ship 
Mississippi, and filed a libel in his own name, as such, and
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being recognized as master by this court, salvage on the said 
ship was decreed to him in his own name.

“ Whereupon your respondent prays that your honor will 
dismiss the said petition, and that the amount of the money 
retained from the salvage decreed to Thomas Greene be paid 
over to him, together with his costs in this behalf expended. 
And your respondent, &c.

James  B. Andrews ,
W. R. Hackle y , Proct. for Resp.”

After the cause had been argued, the court gave the fol-
lowing order:—

“ Ordered, That the clerk ascertain the number of men on 
board the sloops Globe and George Washington respectively at 
the time of the earning of the salvage by the Globe for ser-
vices rendered the Mississippi and cargo, and that he divide 
the salvage in that case decreed the Globe, between the Globe 
and the George Washington, man for man, and ton for ton, 
taking the Globe at sixty-three tons, and the George Wash-
ington at fifty-three tons, and that he pay to Wm. H. Wall 
and John H. Geiger the George Washington’s portion for and 
on behalf of all persons interested therein.

“ Ordered, That each party pay his own costs in this suit.” 
The result of the order was an apportionment of the fund 

between the two vessels as follows:—

To the Globe,.......................................... $3,066 85
To the George Washington, - - - 2,455 64

Total salvage, - $5,522 49

From this decree Andrews appealed to the Court of 
Appeals of Florida, which affirmed the sentence, and from 
this affirmance he appealed to this court.

Clement Cox, for the appellant.
C. J. Ingersoll, for the defendants.

Cox made the two following points:—■
1. That the record shows no subsisting contract of consort-

ship at the time of the salvage service.
*5711 *2. That a court of admiralty has no jurisdiction of

J the case.
In support of the first point, he said, that he had not been 

able to find any judicial exposition of the contract of consort-
ship. The court below decided on two grounds: 1st. T1 at 
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the Globe was a wrecker, and, 2d. That contracts of consort-
ship were usual. But the record shows no evidence of these 
facts, and the court was not warranted in assuming them. 
8 Gill & J. (Md.), 449, 456.

Upon the second point, he said that he had not found a case 
where a court of admiralty had taken such jurisdiction, and 
it ought not to have been assumed. 12 Wheat., 611, 613; 
3 Pet., 433; Baldw., 544; Bee, 199; 1 Pet. Adm., 223; Gilp., 
514, 184; Dunlap Adm. Pr., 29; 1 Hagg., 306; 13 Pet., 175.

C. J. Ingersoll, for defendants, said, that he could scarcely 
add anything to the reasoning upon which the court below 
founded its opinion, which was inserted in the record. The 
contract was one of an admiralty character, and the case was 
like that of joint captors, the rules relating to which were 
familiar to the court. It was a daily practice in a court of 
admiralty to distribute funds which were brought into court. 
The answer itself admitted the contract.

Mr. Justice STORY delivered the opinion of the court.
This is the case of an appeal in admiralty, from a decree of 

the Court of Appeals of the territory of Florida, affirming 
the decree of the judge of the Superior Court of the southern 
judicial district of Florida. It appears from the proceedings, 
that upon a libel filed in the Superior Court of the territory, 
in behalf of the owners and crew of the sloop Globe, salvage 
had been awarded in their favor, against the ship Mississippi; 
that a part of the salvage so decreed remained in the registry 
of the court; and that the present petition was filed by Wall 
and Geiger, on behalf of the owners of the schooner George 
Washington, for the share of the salvage due to them, as con-
sorting with the Globe in the business of salvage. It seems 
to be a not uncommon course among the owners of a certain 
class of vessels, commonly called Wreckers, on the Florida 
coast, with a view to prevent mischievous competitions and 
collisions in the performance of salvage services on that coast, 
to enter into stipulations with each other, that the vessels 
owned by them respectively shall act as consorts with each 
other in salvage services, and share mutually with each other 
in the moneys awarded as salvage, whether earned by one ves-
sel or by both. It is admitted in the answer of the appellant, 
who was the master and part owner of the Globe, and the 
original respondent in the court below, that such an agree-
ment or stipulation was entered into, for an indefinite time, 
between himself, as the master of the Globe, and the master 
of the George Washington, before the salvage service in ques- 
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tion; but he insists that it was to remain in force only so long 
*^791 as both remained masters of their respective *vessels, 

-* and earned salvage ; and that at the time of the salvage 
services in question, one Thomas Greene, mate of the Globe, 
acted as master thereof. He also insists, that the libellants 
have no right to come into the court, in a summary way, to 
obtain a share of the salvage; and lastly, he insists that. the 
agreement or stipulation was not made between him and the 
libellants.

The courts below overruled all these matters of defence; 
and upon the present appeal the same are brought before us 
for consideration and decision. In the first place, then, as to 
the original agreement or stipulation for consortship, it must, 
although made by the masters of the vessels, be deemed to be 
made on behalf of the owners and crews, and to be obligatory 
on both sides, until formally dissolved by the owners. The 
mere change of the masters would not dissolve it, since in its 
nature it is not a contract for the personal benefit of them-
selves, or for any peculiar personal services. It falls precisely 
within the same rule, as to its obligatory force, as the contract 
of the master of a ship for seamen’s wages, or for a charter- 
party for the voyage, which, if within the scope of his author-
ity, binds the owner, and is not dissolved by the death or 
removal of the master. Besides, in the present case, the 
agreement or stipulation for consortship was for an indefinite 
period, and, consequently, could be broken up or dissolved 
only upon due notice to the adverse party; and the mere 
removal of the master of one of the vessels, by the owner 
thereof, for his own benefit or at his own option, could in no 
manner operate, without such notice, to the injury of the 
other. In the next place, there is not a particle of evidence 
in the case, that at the time of the agreement or stipulation 
for consortship, it was agreed between the parties, that a 
change of the masters should be treated as a dissolution there-
of. The answer is not of itself evidence to establish such a 
fact, but it must be made out by due and suitable proofs; for 
in the admiralty the same rule does not prevail as in equity, 
that the answer to matters directly responsive to the allega-
tions of the bill, is to be treated as sufficient proof of the 
facts, in favor of the respondent, unless overcome by the tes-
timony of two witnesses, or of one witness and other circum-
stances of equivalent force. The answer may be evidence, 
but it is not conclusive; and in the present case, the dissolu-
tion of the agreement or stipulation for consortship, by the 
change of the master of the Globe, seems to be relied on as a 
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mere matter of law, and not as a positive ingredient in the 
original contract.

The material and important question, therefore, is, whether 
the agreement or stipulation of consortship is a contract capa-
ble of being enforced in the admiralty against property or 
proceeds in the custody of the court? We are of opinion 
that it is a case within the jurisdiction of the court. It is a 
maritime contract for services to be rendered on the sea, and 
an apportionment of the salvage earned therein. Over mari-
time contracts the admiralty possesses a clear and 
established jurisdiction, capable of being enforced in *- 
personam, as well as in rem; as is familiarly seen in cases 
of mariners’ wages, bottomry bonds, pilotage services, sup-
plies by material men to foreign ships, and other cases of 
a kindred nature, which it is not necessary here to enumerate. 
The case of Ramsay v. Allegro, 12 Wheat., 611, contains no 
doctrine, sanctioned by the court, to the contrary. It is with-
in my own personal knowledge, having been present at the 
decision thereof, that all the judges of the court, except one, 
at that time concurred in the opinion that the case was one of 
a maritime nature, within the jurisdiction of the admiralty, 
but that the claim was extinguished by a promissory note hav-
ing been given for the amount, which note was still outstand-
ing and unsurrendered. It became, therefore, unnecessary to 
decide the other point.1 The general doctrine had been pre-
viously asserted in the case of The General Smith, 4 Wheat., 
438, and it was subsequently fully recognized and acted upon 
by this court, in Peroux v. Howard, 7 Pet., 324. Upon gen-
eral principles, therefore, there would be no difficulty in main-
taining the present suit, as well founded in the jurisdiction of 
the admiralty.

There is another view of the matter, which does not displace 
but adds great weight to the preceding considerations. This 
is a case of proceeds rightfully in the possession and custody of 
the admiralty; and it would seem to be, and we are of opinion 
that it is, an inherent incident to the jurisdiction of that court, 
to entertain supplemental suits by the parties in interest, to 
ascertain to whom those proceeds rightfully belong, and to 
deliver them over to the parties who establish the lawful own-
ership thereof. This is familiarly known and exercised in 
cases of the sales of ships to satisfy claims for seamen’s wages, 
tor bottomry bonds, for salvage services, and for supplies of 
material-men, where, after satisfaction thereof, there remain 
what are technically called “ remnants and surpluses,” in the

1 Foll owed . Thomas v. Osborn, 19 How., 38.
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registry of the admiralty.1 But a more striking example is 
that of supplemental libels and petitions, by persons asserting 
themselves to be joint captors, and entitled to share in prize 
proceeds, and of custom-house officers, for their distributive 
shares of the proceeds of property seized and condemned for 
breaches of the revenue laws, where the jurisdiction is habitu-
ally acted upon in all cases of difficulty or controversy.

Upon the whole, without going more at large into the sub-
ject, we are of opinion that the decree of the Court of Appeals 
of Florida ought to be affirmed, with costs.

*5741 ‘Augustus  and  Edward  Bonnaf ee , part ners
J UNDER THE NAME AND STYLE OF BONNAFEE & Co., 

Plain tiff s  in  error , v . Ira  E. Willi ams , Charles  S. 
Spann  and  B. H. Cook , Defend ants  in  error .

The Circuit Court of the United States has jurisdiction where a promissory 
note is made by a citizen of one state payable to another citizen of the same 
state or bearer, and the party bringing the suit is a citizen of a different 
state; although upon the face of the note it was expressed to be for the use 
of persons residing in the state in which the maker and payee lived.2

Where the citizenship of the parties gives jurisdiction, and the. legal right to 
sue is in the plaintiff, the court will not inquire into the residence of those 
who may have an equitable interest in the claim.8

This  case was brought up, by writ of error, from the Cir-
cuit Court of the United States for the southern district of 
Mississippi.

The plaintiffs in error were citizens of the state of New 
York; the defendants in error, of Mississippi.

The defendants in error executed four joint and several 
promissory notes, promising to pay to Cowles Mead or bearer, 
for the use of the Real Estate Banking Company of Hinds 
county, the sums of money therein mentioned.

In 1841, the plaintiffs brought suit upon these notes, alleg-
ing themselves to be the lawful bearers thereof.

The defendants demurred upon the two following grounds: 
“1. The plaintiffs cannot maintain the action, because, by

1 Foll owe d . The Lottawanna, 20 This case is no longer the law ex-
Wall, 223. See Leland v. The Me- cept as to foreign bills of exchange. 
dora, 1 Woodb. & M., 92, 114. See U. S. Rev. Stat. (ed. 1878,) § 629.

2 Cite d . Phillips v. Preston, 5 8 Appl ied . Knapp v. Railroad
How., 291. See White v. Vermont Co., 20 Wall, 124.
&c., R. R. Co., 21 How., 576.
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their own showing, the defendants who are sued are also a 
part of the persons for whose use the suit is commenced.

“ 2. The court can have no jurisdiction of this case, because, 
although it is true, the nominal plaintiffs are the bearers of 
the paper sued on, and citizens of a state other than Missis-
sippi, yet the usees, or those for whose benefit the suit is 
brought, for anything which appears in the declaration, are 
citizens of the state of Mississippi; and there are all other 
causes,” &c.

The Circuit Court sustained the demurrer, from which deci-
sion a writ of error brought the case to this court.

The cause was argued for the plaintiffs in error, by Mr. 
Walker, as follows:

The first cause of demurrer was as follows: “ The defend-
ants who are sued are also a part of the persons for whose use 
the suit is brought.”

Now, the suit is brought in the name of Bonnafee & Co. 
alone, and not for the use of any one, and therefore the de-
murrer cannot be sustained on this ground. The note was 
payable to “ Cowles Meade, or bearer, for the use of the Real 
Estate Banking Company of Hinds county,” and it was 
assigned by delivery, by Cowles Meade, to the plaintiffs, who, 
throughout every count of the declaration, are described as 
the lawful bearers of the note, and in whose *name r*E7c 
alone the suit is brought. It is true, the note was pay- L 
able to Cowles Meade, for the use of the Real Estate Banking 
Company, and that Cowles Meade was one of that Company; 
but this could constitute no objection to the jurisdiction, 
because, before a court of common law, this company had no 
rights whatever. They were unincorporated, and, therefore, 
could not sue at law in the name assumed by them; and even 
if they could, no right of action would accrue to them, where 
the note, as in this case, was not payable to them, but to 
Cowles Meade, or bearer, in whom alone, or the bearer, the 
sole legal title was vested. The question, therefore, intended 
to be raised by the demurrer, does not apply to this case. The 
legal title is vested in any bearer, and the fact that the bearer 
derived title by delivery, from Cowles Meade, can have no 
injurious effect upon the title of the plaintiffs.

But it is said that Cowles Meade, to whom, or bearer, the 
note is payable, appears to be one of the same unincorporated 
banking company for whose use the note is given. But if 
Cowles Meade delivered the note to the pl: intiffs, and they, as 
^.fhe fact, are not members of the same banking company, 
still the question does not arise, that one partner cannot sue
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another partner at law; for the plaintiffs and defendants were 
not partners, and the use for which the note was given does 
not affect the legal rights of the parties. The legal intend-
ment is, and such is the fact, that the plaintiffs, with the con-
sent of the banking company, were the purchasers of the note 
in question, and brought the suit for their own use alone. But 
were it otherwise, could not Cowles Meade maintain a suit at 
law on such a note as this of the defendants, even if Meade 
and the defendants were members of the same banking com-
pany? Now, the law is clearly settled that a partnership can 
sue upon a note given by one of the partners to another, even 
although it be for the use of the firm. Van Ness v. Forrest, 
8 Cranch, 30.

In that case, the person to whom the note was given was a 
mere trustee for the firm; yet the court maintained the action 
against one of the partners. The cases in which partners can-
not sue each other, on account of transactions growing out of 
the partnership, or where the firm cannot sue a partner, are 
cases of unascertained balances, or where the partnership 
transaction has not been separated by a note or express 
promise. In such cases a court of law cannot sever the 
joint contract or liabilities, but this may be done by the par-
ties themselves. Neale n . Tuston, 4 Bing., 149; Coffee n . 
Brian, 3 Id., 54; Gibson v. Moore, 3 N. H., 527; Nevins n . 
Townsend, 6 Conn., 5; Story Part., 241, 527, 320; Colly. Part., 
392, 504, 91, 148, 152, 147, 165; Wright n . Hunter, 1 East, 30; 
Brierlyv. Cripps, 7 Carr. & P., 709; Smith v. Barrow, 2 T. R., 
476; Simpson v. Rochman, 7 Bing., 617; Venning v. Leckie, 
13 East, 7; Grale v. Leckie, 2 Stark., 96.
*5761 Where a note is payable to A, for the use of B, the

J legal title is *in A, and he is the party to transfer it, to 
receive payment, and to sue upon it. 3 Kent Com., 89; 1 Selw. 
N. P., 292; Chit. Bills, 180, 226, 428, 566; Baily Bills, 76, 
115; Chaplin v. Canada, 8 Conn., 286; Binney v. Phumpley, 
5 Vt., 500.

At law, the trustee has the whole title and interest. Bank 
of the United States v. Devaux, 5 Cranch, 91; Irving v. Lowry, 
14 Pet., 300; Bauerman v. Rodenus, 7 T. R., 663; Wake v. 
Tinkler, 16 East, 36; Tucker n . Tucker, 4 Barn. & Ad., 745; 
Willis’ Trustees, 72, and N. E., 73, 83, 86, 87; Lewin Trust., 
267, 247, 481.

The express purpose of the trust was, to give Meade the 
legal title, and enable him to sue at law.

But even if Meade could not sue, the bearer could ; and 
Meade could receive payment, or transfer by delivery. And 
having done so, he is presumed to have received full value
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from the plaintiffs. 1 Selw. N. P., 292, citing Garth., 5; 2 
Vent., 307; Skin., 264.

The banking company are not parties plaintiffs or defend-
ants, on the record, nor is the suit brought for their use, nor 
have they in fact any interest in the case. And, in the lan-
guage of the Supreme Court of the United States—

“ It may be laid down as a rule, we think, which admits of 
no exception, that in all cases where jurisdiction depends on 
the party, it is the party named on the record.”- Governor of 
Georgia v. Madrays, 1 Pet., 122.

“Jurisdiction is neither given nor ousted by the relative 
situation of the parties concerned in interest, but by the rela-
tive situation of the parties named on the record.” Osborn v. 
Bank United States, 9 Wheat., 738.

A trustee may sue in the federal courts without reference to 
the domicil of his cestui que trust. Irvine v. Lowry, 14 Pet., 
298; Bank United States v. Devaux, 4 Cranch, 308; Corpora-
tion of Washington v. Young, 10 Wheat., 4; Story, Constitu-
tion, 566; Sergeant, C. L., 113, 114; 1 Kent Com., 348, 349.

These authorities are equally conclusive against the second 
cause assigned in the demurrer, that “ those for whose benefit 
the suit is brought ” are citizens of Mississippi.

No other cause of demurrer is assigned.
It is clear that jurisdiction is not divested, on the ground 

that Meade was a citizen of Mississippi, because the note was 
payable to him “or bearer,” and, therefore, not within the 
provisions of the 11th section of the Judiciary Act of 1789. 
Bullard v. Bell, 1 Mason, 251. And in Bank of Kentucky v. 
Wistar et al., 2 Pet., 326, the court say: “The other point 
has relation to the form of the bills which are made payable 
to individuals or bearer, concerning which individuals there is 
no averment of citizenship, and which, therefore, may have 
been payable in the first instance to parties not competent to 
sue in the courts of the United States. But this is also a 
question which has been considered and disposed of in [-*577 
our *previous decisions. This court has uniformly held L 
that a note payable to bearer is payable to anybody, and not 
affected by the disabilities of the nominal payee.”

Mr. Justice McLEAN delivered the opinion of the court. 
, This is a writ of error from the southern district of Mis-

sissippi.
The plaintiffs brought their action on four promissory notes, 

payable at different times, for different sums, and bearing dif-
^a^es’ except two, which were dated the 23d January, 

1839. In each of the notes the defendants promised, or either
Vol . ni.—42 657
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of them, to pay to Cowles Meade, or bearer, for the use of the 
Real Estate Banking Company of Hinds county, at their 
banking house in Clinton, the sum named, without defalca-
tion, for value received.

The defendants demurred to the declaration, and assigned 
the following causes of demurrer:

1. “ The plaintiffs cannot maintain the action, because, by 
their own showing, the defendants who are sued are also a 
part of the persons for whose use the suit is commenced.”

2. “The court can have no jurisdiction of this case, be-
cause, although it is true, the nominal plaintiffs are the bear-
ers of the paper sued on, and citizens of a state other than 
Mississippi, yet, those for whose benefit suit is brought, for 
any thing which appears in the declaration, are citizens of the 
state of Mississippi.”

The notes in question passed by delivery, and the plaintiffs, 
as bearers, have a right to sue in their own names, as the 
promise to pay is made to bearer. The plaintiffs allege that 
they are citizens of New York, and, consequently, the Circuit 
Court had jurisdiction of the case. Where the citizenship of 
the parties give jurisdiction, and the legal right to sue is in 
the plaintiff, the court will not inquire into the residence of 
those who may have an equitable interest in the claim. They 
are not necessary parties on the record. A person having the 
legal right may sue, at law, in the federal courts, without 
reference to the citizenship of those who may have the equita-
ble interest. Irvine v. Lowry, 14 Pet., 298. The judgment 
of the Circuit Court, which sustained the demurrer, is re-
versed; and the cause is remanded for further proceedings.

*578] *Thb  United  States , Plaintif fs , v . Eli  S. Pres -
cott  et  al ., Defe ndants .

The felonious taking and carrying away the public moneys in the custody of a 
receiver of public moneys, without any fault or negligence on his part, does 
not discharge him and his sureties, and cannot be set up as a defence to an 
action on his official bond.1

1 Dist inguis he d  and  ex pl aine d . 185; United Slates, v..Keehler, 9 Id., 
United States v. Thomas, 15 Wall., 88; Boyden V. United States, lo ., 
347, 349 (see Id., 352); York County n . 24; Bevans v. United States, W m., 
Watson, 15 So. Car., 9. Foll owe d . 62. See also United States v. um 
United States n . Morgan, 11 How., 6 Otto, 49. See note to United 
160; United States v. Dashiel, 4 Wall., v. Morgan, 11 How., 154.
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This  case came up on a certificate of division in opinion 
between the judges of the Circuit Court of the United States 
for the District of Illinois.

On the 4th of March, 1839, Prescott was appointed receiver 
of public moneys at Chicago, in Illinois.

On the 1st of October, 1840, he executed a bond, together 
with twenty-seven other persons, who were all defendants in 
the present suit, in the penal sum of 8150,000, the condition 
of which was as follows: “ If the said Eli S. Prescott had 
truly and faithfully executed and discharged, and should truly 
and faithfully continue to execute and discharge, all the duties 
of said office, according to the laws of the United States, and 
moreover had well, truly and faithfully kept, and should well, 
truly and faithfully keep, safely, without loaning or using, all 
the public money collected by him, or otherwise, at any time 
placed in his possession and custody, till the same had been, or 
should be ordered by the proper department or officer of the 
government, to be transferred or paid out, and when such 
orders for transfer or payment had been or should be received, 
had faithfully and promptly made, and should faithfully and 
promptly make, the same as directed, and had done, and 
should do and perform, all other duties, as fiscal agent of the 
government, which have been or may be imposed by any act of 
Congress, or by any regulation of the Treasury Department 
made in conformity to law, and also had done and performed, 
and should do and perform, all acts and duties required by 
law, or by direction of any of the executive departments of 
the government, as agent for paying pensions, or for making 
any other disbursements which either of the heads of those 
departments might be required by law to make, and which 
were of a character to be made by a depositary constituted by 
an act of Congress, entitled ‘ An act to provide for the collec-
tion, safe keeping, transfer and disbursements of the public 
revenue,’ approved July 4, 1840, consistently with the other 
official duties imposed upon him, then the said obligation to 
be void and of none effect, otherwise it should abide and 
remain in full force and virtue.”

In June, 1843, the United States brought an action of debt 
upon this bond against Prescott and all his securities, setting 
forth, amongst other breaches, that on the 15th of June, 1842, 
Prescott was ordered by the Secretary of the Treasury [-*£79 
to transfer the public *moneys to Edward H. Haddock, L 
and that he neglected and refused so to do.

The defendants filed several pleas. The 3d, 4th and 5th 
were of the same character, and it is only necessary to insert 
one of them.
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“ 3. And for a further plea in this behalf, the said defend-
ants say actio non, because they say that the said Eli S. Prescott, 
before the commencement of this suit, did pay to the said plain-
tiffs all moneys which came into his hands as receiver of public 
moneys, excepting the sum of 812,815; and the said defend-
ants aver that the said Eli S. Prescott tendered to the said 
plaintiff the sum cf $127 before the commencement of this 
suit; and the said defendants aver that whilst the said Eli S. 
Prescott had said money in his possession, and before the 
commencement of this suit, some person or persons, to said 
defendants unknown, feloniously did steal, take, and carry 
away from the possession of the said Eli S. Prescott, the sum 
of $11,688; part and parcel of said money received by the 
said Eli S. Prescott, as receiver of public moneys, although 
the said Eli S. Prescott used ordinary care and diligence in 
the safe-keeping of the same, and this they are ready to verify, 
wherefore they pray judgment, &c.”

To these pleas the plaintiffs demurred generally, and the 
defendants joined in the demurrer.

And the cause being argued upon the said demurrer before 
the court, the opinions of the judges were opposed on this 
question, namely: Does the felonious stealing, taking, and 
carrying away the public moneys in the custody of a receiver 
of public moneys, without any fault or negligence on his part, 
discharge him and his sureties, and is that a good and valid 
defence to an action on his official bond ?

Upon this question the cause came up.

Nelson, (attorney-general,) for the plaintiffs.
Dickey and Burke, for the defendants.

Nelson said, that if it were not for the printed argument, 
filed on behalf of the defendants, he would have thought 
it enough to say, with respect to the money being stolen, that 
there was no such condition in the bond. It was contended 
by the other side, that the case was to be governed by the 
principles of bailment. If the bond were to be laid aside, and 
the case examined as if it were one of parol contract, it would 
still be found that the defendant was responsible. In South- 
cote’s case, 4 Co., 83, it was held no defence to say that goods 
were stolen, and in Willes, 118, it was again affirmed that a 
defendant was responsible for robbery. But this is not a case 
of general bailtnent; it rests on special contract. All the 
principles which govern it are summed up in Story Bailm., 21. 
Bailments may be enlarged or restricted by special contract. 
The condition of the bond here is to keep safely, and it is of 
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course a special bailment. It would be mischievous to apply 
the doctrine of *general bailments to such cases. If car- p $$$ 
riers are held responsible from motives of public policy, *- 
much more strongly is the necessity felt in the cases of officers 
of government, where the door could so easily be opened to col-
lusion and fraud. In Coggs v. Bernard, 2 Ld. Raym., 918, this 
doctrine is indicated, when speaking of the fifth species of 
bailment, and the same principle is sustained by Raymond, 
220; 1 Vent., 190; Holt, 131; 1 Wils., 281; 1 T. R., 27; 
Strange, 128.

The case relied upon by the other side is 17 Mass., 479, 
where gold was deposited with the Essex Bank for safe keep-
ing, and stolen by the officers of the bank. But that was a 
bailment without consideration. The bank received nothing 
for keeping it, whereas, in this case, the party undertook to 
keep the money, and was paid for it.

The argument of Dickey and Burke was as follows:
1. The defendant, Prescott, is a depositary for hire, and 

unless his liability was enlarged by the special contract to 
keep safely, he is only subject to the liabilities imposed by 
law upon such a depositary.

2. The special contract to keep safely does not enlarge the 
liability in the case of a depositary for hire.

1st. It does not enlarge it by the ordinary meaning and 
acceptation of the terms “keep safely,” nor,

2d. Has the judicial construction put on those words 
enlarged the liability.

1. The defendant is a depositary for hire, and comes under 
the liability imposed upon such depositary. He is within the 
class laid down by Lord Holt, Coggs v. Bernard, 2 Ld. Raym., 
917, as the fifth class of bailments, and called by Judge Story 
in his Commentary on Bailments, and Jones on Bailments, 
locatio custodies, or “ deposits for hire,” or “ the hiring of care 
and services to be performed or bestowed on the thing deliv-
ered,” or “ hire of custody.” Story Bail., § § 8, 442, 2d ed.; 
Jones Bail., 90, 91, 96, original ed.

Such a depositary is bound to ordinary diligence, and only 
responsible for losses by ordinary negligence. Story Bail., 
§ 442; Jones Bail., 97, 98, 99; Platt v. Hibbard, 7 Cow. 
(N. Y.), 497.

If he uses due care, and the property deposited is neverthe-
less stolen, he is excused; Coggs v. Bernard, 2 Ld. Raym., 918, 
where Lord Holt says, “ he is only to do the best he can; and 
it he be robbed, it is a good account; ” and again, (p. 918,) 
“ and yet if he receives his master’s money and keeps it locked 
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up, with a reasonable care, he shall not be answerable for it 
though it be stolen.” See also Story Bail., §§ 444, 455, 2d ed.; 
Roberts v. Turner, 12 T. R., 232; Brown v. Anderson, 2 
Wend. (N. Y.), 593.

If then the defendant, Prescott, was such a depositary, the 
*^«11 P^eas averring that the money was stolen without any

J default on his part, *and that he used ordinary care in 
keeping the same, are good pleas, and excuse his liability.

2. The words “keep safely,” in sect. 6 of the act of July, 
1840, and in the condition of the bond declared on, following 
the words of the act, do not alter or extend the liability, 
otherwise imposed by law.

1st. They do not by the ordinary meaning and acceptation 
of the terms.

In the construction to be given to words, they are to be 
received according to their ordinary meaning and import, or 
such meaning as is given to them by the common sense and 
understanding of mankind. In this sense no other construc-
tion can be given to the words, “ keep safely,” than to keep 
with that degree of safety which prudent men ordinarily 
exercise, where safety is required; the common sense of man-
kind would construe it to mean reasonable safety. When A. 
accepts to keep safely, the meaning he would be apt to give 
to the contract, (supposing no judicial meaning had been 
given to the words,) would be, such reasonable safety as in 
the exercise of prudence, he and other men ought, under the 
circumstances of the case, to use; and this is exactly the 
degree of diligence or care required in the contract of bail-
ment called “ locatio custodioe.”

The words “keep safely,” therefore, considered in their 
ordinary and common acceptation, do not vary the usual 
liability of a depositary for hire.

2d . Judicial construction has not given a higher meaning 
to these words.

In Southcote’s case, 4 Co., 83, 84, the plaintiff had delivered 
goods to the defendant to be by him safely kept. The plea 
was, that they were stolen out of the possession of the 
defendant, and judgment was given because the goods were 
to be safely kept. The plea, however, was defective in not 
averring that they were stolen without his default, or that he 
used ordinary care and diligence, and theft being evidence of 
ordinary neglect according to Sir Wm. Jones, (although this 
is now doubted,) it would be presumed that the defendant 
had been guilty of ordinary neglect, and this is in accordance 
with the opinion of Sir Wm. Jones in commenting upon this 
case, (Jones Bail., 43, original edition,) where he says: “It 
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the plaintiff, instead of replying, had demurred to the plea in 
bar, he might have insisted in argument, with reason and law 
on his side, that, although a general bailee to keep be respon-
sible for gross neglect only, yet Bennet had, by a special 
acceptance, made himself answerable for ordinary neglect at 
least; that it was ordinary neglect to let the goods be stolen 
out of his possession; and he had not averred that they were 
stolen without his default; ” thereby intimating, that if such 
averment had been made in Southcote’s case, the plea would 
have been good. In the present case the pleas contain such 
averments.

*The words “keep safely,” then, by Southcote’s 
case, and in the opinion of Jones, meant to bind the L 
depositary to ordinary diligence only.

The case of Coggs v. Bernard, 2 Ld. Raym., 909, by the 
opinion of Lord Holt and the majority of the court, is to the 
same effect.

The question in point, decided, was, “ that if a man under-
take to carry goods safely and securely, he is responsible for 
any damage through his neglect, although he was not a com-
mon carrier, and was to have nothing for the carriage.” (See 
1st marginal note.)

The inference to be drawn is, if there was no neglect, he 
was not liable.

In commenting on the effect of the undertaking “ to keep 
and carry safely,” the judges who delivered opinions in this 
case differed. Lord Holt, who delivered the celebrated 
opinion which has been the foundation of the modern law of 
bailment, and which is entitled to the most consideration, 
together with all the other judges, (except Powell, J.) held, 
(as is remarked by Judge Story, Com. on Bail., sect. 35, 2d 
edition,) “ that upon a promise by a bailee, without reward to 
keep or carry safely, he is not responsible for injuries or losses 
occasioned by the acts of wrong-doers, and d fortiori, that he 
is not responsible for a theft not caused by his own neglect.” 
In the same section, Judge Story remarks, “ Mr. Justice 
Powys, and Mr. Justice Gould, seem to have agreed in 
opinion with Lord Holt.” By referring to the opinion of the 
judges in this case, the same doctrine will be found. Lord 
Holt says, (2 Ld. Raym., 915,) “Nay, suppose the bailee 
undertakes safely and securely to keep the goods, in express 
words, yet even that won’t charge him with all sorts of 
neglect. For if such a promise were put into writing, it 
would not charge so far even then. * * And if a prom-
ise will not charge a man against wrong-doers, when put in 
wnting, it is hard it should do it more so when spoken.
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Doct. and Stud., 130, is in point, that though a bailee do 
promise to redeliver goods safely, yet if he have nothing for 
the keeping of them, he will not be answerable for the acts of 
a wrong-doer. So that there is neither sufficient reason or 
authority to support the opinion in Southcote’s case; if the 
bailee be guilty of gross negligence, he will be chargeable, but 
not for any ordinary neglect.” See 2 Ld. Raym., 914 and 
915; Lord Holt’s comment on Southcote’s case. In the same 
case, Gould, J., agreeing with Lord Holt, says, (2 Ld. Raym., 
p. 909,) “ So if goods are deposited with a friend, and are 
stolen from him, no action will lie. * * But if a man
undertakes expressly to do such a fact, safely and securely, if 
the thing comes to any damage by his miscarriage, an action 
will lie against him.” And again, (p. 910,) “But when a 
man undertakes especially to do such a thing, it is not hard to 
charge him for his neglect, because he had the goods com-
mitted to his custody upon those terms.” It is apparent by 
the reasoning of these judges, that they intended to place the 

liability in the case of a special *contract to keep
-* safely, upon the neglect or miscarriage of the deposit-

ary, and that he would not be liable for the acts of wrong-
doers, without his default; and this was the opinion of Lord 
Holt and all the other judges, except Powell, J. See Story 
Bail., § 35.

It is true that Powell, J., in the same case, says, (p. 910,) 
“The party’s special assumpsit and undertaking obliges him 
so to do the thing, that the bailor come to no damage by his 
neglect, and the bailee in this case shall answer accidents, as 
if the goods are stolen, but not such as happen by the act of 
God; ” but from the reference made to the case of the ferry-
man, immediately after, he was probably alluding to the case 
of the common carrier. But, at any rate, the reason assigned 
by him for the liability of the bailee in case of accidents, as 
in case the goods are stolen, viz., that the bailee has a remedy 
against the wrong-doers, as an appeal of robbery, or action 
against the hundred, is unsatisfactory; It might furnish a 
reason in England, where a speedy and certain remedy is 
given for the man robbed, by a special action on the case 
against the hundred for damages equivalent to his loss unless 
they make hue and cry after the felon, and take him, which 
excuses them. 3 Bl. Com., 160. But no such remedy exists 
here. And it is to be observed, that the reason given by 
Powell, J., was probably altogether wrong. Sir Jones 
expresses his disapprobation as follows, (Jones Bail., 44, ong. 
ed.:) “Mr. Justice Powell, speaking of Southcote s case, 
which he denies to be law, admits that ‘if a man does under-
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take specially to keep goods safely, that is a warranty, and 
will oblige the bailee to keep them safely against perils, where 
he has a remedy over, but not against those where he has no 
remedy over.’ One is unwilling to suppose that this learned 
judge had not read Lord Coke’s report with attention; yet the 
case which he puts is precisely that which he opposes, for 
Bennet did undertake to keep the goods safely; and with 
submission, the degree of care demanded, not the remedy 
over, is the true measure of the obligation, for the bailee 
might have his appeal of robbery. Yet he is not bound to 
keep the goods against robbers without a most express, agree-
ment.” Jones Bail., 44.

In 2 Bl. Com., 452, the same construction is given to the 
words “keep safely and securely,” viz., “he is bound to take 
the same care of them as a prudent man would of his own,” 
i. e. reasonable care. And the case of Coggs v. Bernard, 2 
Ld. Raym., 909, is cited, and the law is spoken of as settled.

Finnucane v. Small, 1 Esp., 315, was a case in which the 
depositary received pay, and he was held, by the opinion of 
Lord Kenyon, to be liable only for ordinary neglect. In this 
case the property had been stolen from the depositary.

The American authorities are to the same effect.
Foster v. The Essex Bank, 17 Mass., 479, was a case of 

deposit *of gold in a bank, under a memo, signed by i-*™, 
the cashier, that it was “left for safe keeping;” the 
court, (Parker, J.,) delivered an elaborate opinion, and rea-
sons on the nature of the undertaking to keep safely in a 
very full and satisfactory manner, (see pages 499, 500, 501 
and 502,) showing that the contract to keep safely, in the case 
of a simple depositary, extends his liability to ordinary 
neglect, and in the case of a depositary for hire, the principle 
goes no farther than liability for ordinary neglect; “ so that if 
he shows that he used due care, and nevertheless the goods 
were stolen, he would be excused.” 17 Mass., 502.

1 Dane’s Abr., chap. 17, art. 11, § 3, lays down the same 
doctrine.

Judge Story, (Story Bail., §§70, 71, 2d edition,) evidently 
leans to the same doctrine, where he says that “ there is much 
to warrant the suggestion that in a case where the bailment is 
to keep safely, the depositary would not be liable for a loss by 
theft, unless it should arise from his own negligence, and want 
of due diligence and care.”

Chancellor Kent (2 Kent Com., 563, note d, 3d edition) al-
ludes to the decision in 17 Mass., 479, with approbation.
. The great weight of authority, then, both in England and 
in this country, supports the doctrine, that under the contract
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to keep safely, the depositary would not be liable for a theft 
committed without his default, and that in such case he is only 
liable for ordinary diligence.

The case relied on, chiefly, on the other side, is a dictum of 
Lord Chief Justice Willes, (Kettle v. Bromsall, Willes, 118,) 
where he speaks of the liability of the depositary to keep 
safely, in case he is robbed of the goods. But it is to be ob-
served that this is said as being according to Southcote’s case, 
the case of Coggs v. Bernard. Willes, 121. It is hardly con-
ceivable how the judge, who delivered the opinion in Kettle V. 
Bromsall, could have fallen into such error, for the first au-
thority cited by him, (Southcote’s case,) had been expressly 
overruled in the last authority cited, ( Coggs v. Bernard ;) and 
in the last case, Lord Holt and the majority of the court, dis-
senting from Southcote’s case, lay down a contrary rule, (as 
we have shown above,) viz.: that the depositary would not 
be liable for the acts of wrong-doers, without his default.

Chancellor Kent says, in the note above referred to, that the 
doctrine in Kettle v. Bromsall, Willes, 118, and in Southcote’s 
case, “is held to be exploded in the case of Foster v. Essex 
Bank.”

A distinction has sometimes been taken between a loss by 
theft, and a loss by robbery, from the last being considered 
irresistible, and the former not so. But see, as to this, Story 
Bail, § 39, 2d edition, where the distinction is refuted; and it 
is held that “ no degree of vigilance will always secure a party 
from losses by theft,” &c., &c.

*When the contract is a special acceptance, the taking
J a reward can make no difference in the construction 

of it.
It is to be observed that where there is a special contract to 

“ keep safely,” the contract is expounded according to the 
meaning of the terms themselves, without inquiring whether 
a reward was paid or not. The acceptance is a sufficient con-
sideration for the promise to keep safely, as was determined by 
the case in point in Coggs v. Bernard, (see first mar. note;) 
and in that case the court decided that the bailee, to keep or 
carry safely, is liable for ordinary negligence, without inquir-
ing whether he received a reward or not. None was averred 
in the declaration, and there might or might not have been 
one. .

In Hargrave and Butler’s note to 2 Co. Litt., n. 78, it is 
said, in reference to the decision in the case of Coggs v. Ber-
nard, that “ it was wholly grounded on a special undertaking 
to carry safely, without stating either that the defendant was 
to have hire or was a common carrier.” In giving an exposi-
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tion, therefore, to the contract “ to keep safely,” it makes no 
difference whether a reward was paid or not. It is the special 
acceptance that makes the party bound to ordinary diligence 
and liable for ordinary neglect.

Again, In the contract “ to keep safely,” it is the special 
acceptance (without inquiring into a reward or not) that 
makes the party bound to ordinary diligence; and in the ordi-
nary contract of a depositary for a reward, it is the reward 
that puts the party to ordinary diligence. Story Bail., § 442; 
Jones Bail., 49, 91, 98, 99, original ed. The liability, there-
fore, of the special depositary to keep safely, and of the depos-
itary for a reward, is the same; and if the depositary for a 
reward accepts specially, the receiving the reward cannot put 
him to greater diligence than what the law determines that 
fact shall put a depositary to, which is ordinary diligence, 
(Story Bail., § 442,) and nothing more.

The cases and authorities that expound the meaning of the 
words “keep safely,” speak of them generally in reference to 
the contract of depositum, or naked bailment without reward; 
(Story Bail., § 33, the opinion of the judges in Coggs v. Ber-
nard, in relation to these words altering the responsibility in 
case of naked bailment; Southcote’s case, 2 BL Com., 452; 17 
Mass., 479;) and as enlarging the responsibility from slight 
diligence, in such case, to ordinary diligence. If the cases 
and authorities are silent as to the effect of these words in the 
ease of other bailees, such as the depositary for hire, common 
carrier, &c., it is because, in these cases, their ordinary legal 
liability is the same, or more extensive, than the words “ keep 
safely ” import, requiring ordinary diligence in some, and ex-
traordinary diligence in others. No one would contend that 
these words enlarged the responsibility of a common carrier, 
who is liable for more than what they would import, viz., for 
all losses except “by the act of God, or the king’s ene- r«™ 
mies; ” *neither should it be contended that they en- •- 
large the responsibility of the bailee for hire, whose usual legal 
responsibility is the same as what the special acceptance in the 
case of simple deposit has been decided to be, viz., ordinary 
diligence. These words only make a difference in the case of 
depositum, or naked bailment, because the usual liability in 
that case, for gross neglect only, is inconsistent with safe keep-
ing. And this agrees with Sir William Jones, (p. 61, original 
ed.) where he says, in remarking on the opinion of Powell, J., 
m Coggs v. Bernard, “Now the reason assigned by the learned 
judge for the cases in the register and year-books, which were 
the same with Coggs v. Bernard, viz., the party’s special as- 
sumpsit, obliged him so to do the thing that the bailor come to
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no damage by his neglect, seems to intimate that the omission 
of the words salvo et secure would have made a difference in 
this case, as in that of a deposit, but I humbly contend that 
those words are implied by the nature of a contract which lies 
in feasance,” &c. In the present case the duty of the receiver, 
for which he is paid, lies in feasance, for he is to receive, keep, 
transfer, and pay out, and do all other acts, as fiscal agent, 
which may be imposed on him by law, or the directions of the 
Treasury Department, (§ 6, act of 1840.)

By section 12, of the act of 4th July, 1840, government-
agents are required to examine “the money on hand and the 
manner of its being kept;” and by section 13, the register is 
required to examine and report, from time to time, the condi-
tion of the money on hand with the receiver; and by section 
14, the officers may be allowed for fire-proof chests, vaults, 
&c., for safe-keeping, to be expressly authorized by the Secre-
tary of the Treasury, whose directions, &c., “ are to be strictly 
followed.”

The law, then, vests the discretion of the safe-keeping, in a 
measure, in government agents, and in the Secretary of the 
Treasury, “whose directions are to be strictly followed.” If, 
then, the Secretary of the Treasury has directed the money, 
deposited with the receiver, to be placed in a particular place, 
vault, &c., and it is stolen there; or, if the government agent, 
having examined “the manner of its being kept,” is satisfied, 
and so reports, and still the money is stolen; the receiver, in 
either case, would not be liable, without his default; Story 
Bail., § 74, 2d ed.; “if the depositor agree that the goods may 
be kept in a particular place, &c., he cannot object afterwards 
that the place is not a safe one.” And non constat but that, in 
the present case, the money had been directed to be kept in 
the particular place where it was stolen, nor but that the gov-
ernment agent had examined “the manner of its being kept, 
and reported it to be safe; in either of which cases the de-
fendant, without his own default, would not be liable.

Finally, it may be said that government requires nothing 
unreasonable from its officers. If, as in the case of the 
Essex Bank, *where $53,000 of gold was deposited, 

under a memo., for safe-keeping, and who might be considered 
in the light of a public depositary, and where considerations 
of public policy, in return for the extraordinary privileges con-
ferred on the bank, were entitled to all their weight, the bank 
was held to ordinary neglect only, why should greater respon-
sibility be thrown on a receiver of public money? Ch. J. Far' 
ker, in that case, 17 Mass., 501, says, “and this certainly is 
the more reasonable doctrine, for the common understanding
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of a promise to keep safely, would be, that the party would 
use due diligence and care to prevent the loss or accident; and 
there is no breach of faith or trust, if, notwithstanding such 
care, the goods should be spoiled or purloined.” A contrary 
doctrine to this would be unreasonable. It would also be 
against public policy; for, if the receiver is to be held liable, 
when money is stolen from him without his default, having 
used due diligence and care in the safe-keeping, men of com-
mon prudence and responsibility would cease to become his 
sureties, since they would make themselves responsible, not 
merely for his prudence, good faith, and honesty, in keeping 
money, but sureties against the cunning, dishonesty, and 
villany, of all mankind.

Mr. Justice McLEAN delivered the opinion of the court.
This action was brought in the Circuit Court for the district 

of Illinois, on a bond given by Prescott, with the other de-
fendants as his sureties, for his faithful performance of the 
duties of receiver of public moneys, at Chicago, in the state 
of Illinois. The defence pleaded was, that the sum not paid 
over by the defendant, Prescott, and for which the action was 
brought, had been feloniously stolen, taken, and carried away 
from his possession, by some person or persons unknown to 
him, and without any fault or negligence on his part; and he 
avers that he used ordinary care and diligence in keeping said 
money, and preventing it from being stolen.

To this plea, the plaintiffs filed a general demurrer; and on 
the argument of the demurrer, the opinions of the judges 
were opposed on the question, whether “ the felonious taking 
and* carrying away the public moneys in the custody of a 
receiver of public moneys, without any fault or negligence on 
his part, discharged him and his sureties, and may be set up as 
a defence to an action on his official bond ? ” And this point 
is now before this court, it having been certified to us under 
the act of Congress.

On the part of the defendant it is contended that the defend- 
^re8C0^ was a depositary for hire; and that unless his 

liability was enlarged by the special contract to keep safely, 
he is only subject to the liabilities imposed by law upon such 
a depositary; that the special contract does not enlarge his 
liability. &

This is not a case of bailment, and consequently, the law of 
ailment does not apply to it. The liability of the defend- 

a v "^e800^ arises out of his official bond, and principles
J”1 are founded upon *public policy. The conditions r*roo 

Ot the bond are, that the said Prescott has “ truly and L
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fathfully executed and discharged, and shall truly and faith-
fully continue to execute and discharge, all the duties of said 
office,” (of receiver of public moneys at Chicago,) “accord-
ing to the laws of the United States: and moreover has well, 
truly, and faithfully, and shall well, truly, and faithfully, keep 
safely, without loaning or using, all the public moneys col-
lected by him, or otherwise at any time placed in his posses-
sion and custody, till the same had been or should be ordered, 
by the proper department or officer of the government, to be 
transferred or paid out; and when such orders for transfer or 
payment had been or should be received, had faithfully and 
promptly made, and would faithfully and promptly make, the 
same, as directed,” &c.

The condition of the bond has been broken, as the defend-
ant, Prescott, failed to pay over the money received by him, 
when required to do so; and the question is, whether he shall 
be exonerated from the condition of his bond, on the ground 
that the money had been stolen from him ?

The objection to this defence is, that it is not within the 
condition of the bond; and this would seem to be conclusive. 
The contract was entered into on his part, and there is no alle-
gation of failure on the part of the government; how, then, can 
Prescott be discharged from his bond? He knew the extent 
of his obligation, when he entered into it, and he has realized 
the fruits of this obligation by the enjoyment of the office. 
Shall he be discharged from liability, contrary to his own 
express undertaking ? There is no principle on which such a 
defence can be sustained. The obligation to keep safely the 
public money is absolute, without any condition, express or 
implied; and nothing but the payment of it, when required, 
can discharge the bond.

The case of Foster et al. v. The Essex Bank, 17 Mass., 479, 
was a mere naked bailment, and of course does not apply in 
principle to this case. The deposit in that case was for the 
accommodation of the depositor, and without any advantage 
to the bank, as the court say, “ which can tend to increase its 
liability. No control whatever of the chest, or of the gold 
contained in it, was left with the bank or its officers. It would 
have been a breach of trust to have opened the chest, or to 
inspect its contents.”

Public policy requires that every depositary of the public 
money should be held to a strict accountability. . Not only 
that he should exercise the highest degree of vigilance, but 
that “ he should keep safely ” the moneys which come to his 
hands. Any relaxation of this condition would open the door 
to frauds, which might be practised with impunity. A depos-
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itary would have nothing more to do than to lay his plans and 
arrange his proofs, so as to establish his loss, without 
laches on his part. Let such a principle be applied to our 
postmasters, collectors of the customs, receivers of pub- r*eoq 
lie *moneys, and others who receive more or less of the L 
public funds, and what losses might not be anticipated by the 
public ? No such principle has been recognized or admitted as 
a legal defence. And it is believed the instances are few, if 
indeed any can be found, where any relief has been given in 
such cases by the interposition of Congress.

As every depositary receives the office with a full knowledge 
of its responsibilities, he cannot, in case of loss, complain of 
hardship. He must stand by his bond, and meet the hazards 
which he voluntarily incurs.

The question certified to us is answered, that the defendant, 
Prescott, and his sureties, are not discharged from the bond, 
by a felonious stealing of the money, without any fault or 
negligence on the part of the depositary; and, consequently, 
that no such defence to the bond can be made.

Bernard  Perm oli , Plainti ff  in  error , v . Municipali ty  
No. 1 of  the  City  of  New  Orleans , Defendant  in  
error .

This court has not jurisdiction, under the 25th section of the Judiciary Act, of 
a question whether an ordinance of the corporate authorities of New Orleans 
does or does not impair religious liberty.

The Constitution of the United States makes no provision for protecting the 
citizens of the respective states in their religious liberties; this is left to the 
state constitutions and laws.1

The act of February 20th, 1811, authorizing the people of the territory of 
Orleans to form a constitution and state government, contained, in the third 
section thereof, two provisos; one in the nature of instructions how the 
constitution was to be formed, and the other, reserving to the United States 
the property in the public lands, their exemption from state taxation, and 
the common right to navigate the Mississippi.

Ihe first of these provisos was fully satisfied by the act of 1812, admitting 
Louisiana into the union, “ on an equal footing with the original states.” 
The conditions and terms referred to in the act of admission referred solely 
to the second proviso, involving rights of property and navigation.

Ihe act of 1805, ch. 83, extending to the inhabitants of Orleans territory the 
rights, privileges and advantages secured to the Northwestern territory by 
the ordinance of 1787, had no further force after the adoption of the state 
constitution of Louisiana, than other acts of Congress, organizing the terri-
torial government, and standing in connection with the ordinance. They

1 Appl ied . Ex  parte Garland, 4 Wall, 398.
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are none of them in force unless they were adopted by the state constitu-
tion.2

This  case was brought up by writ of error, under the 25th 
section of the Judiciary Act, from the City Court of New 
Orleans, the highest appellate court in the state to which the 
question could be carried.

In 1842, the defendants in error passed the following ordi-
nance :
“ Municipality No. 1 of the city of New Orleans.

“Sitting of Monday, October, 31st, 1842.—Resolved, that 
from and after the promulgation of the present ordinance, it 
shall be unlawful to carry to, and expose in, any of the Catho-
lic churches of this municipality, any corpse, under the 
penalty of a fine of fifty dollars, to be recovered for the use 
of this municipality, against any person who may have carried 
into or exposed in any of the aforesaid churches any corpse, 
and under penalty of a similar fine of fifty dollars against any 
priest who may celebrate any funeral at any of the aforesaid 
churches; and that all the corpses shall be brought to the 
obituary chapel, situated in Rampart street, wherein all 
funeral rites shall be performed as heretofore.

Signed, Paul  Berths , Recorder.
Approved November 3d.

Signed D. Prie ur , Mayor.”
And a few days afterwards, the following:—
“ Sitting of November 7th, 1842.—Resolved, that the resolu-

tion passed on the 31st October last, concerning the exposition 
of corpses in the Catholic churches, be so amended as to annul 
in said resolution the fine imposed against all persons who 
should transport and expose, or cause to be transported or 
exposed, any corpses in said churches.

“ Be it further resolved, that the said fine shall be imposed 
on any priest who shall officiate at any funerals made in any 
other church than the obituary chapel.

Signed, Paul  Berths , Recorder.
Approved, November 9th.

Signed, D. Prieur , Mayor.”

2 Foll owe d . Strader v. Graham, 
10 How., 94; Dred Scott v. Sandford, 
19 Id., 491.

The provision of the ordinance of 
1787, declaring the navigable waters 
leading into the Mississippi and the 
St. Lawrence “ common highways and 
forever free” does not restrict the 
powers of Congress, or of the state, 
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to legislate respecting these waters. 
Woodman v. Kilbourn Manuf. Co., 1 
Abb. (U. S.), 158; s. c. 1 Biss., 546. 
As to obstructing a river emptying in-
to the Mississippi, see Columbus In-
surance Co. v. Curtenius, 6 McLean, 
209. And see Huse v. Glover, 15 Fed. 
Rep. 297.
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On the 11th November, 1842, the municipality issued the 
following warrant against Permoli, a Catholic priest:

“ Municipality No. 1)
15. z

Bernard Permoli. )
“ Plaintiff demands of defendant fifty dollars fine, for hav-

ing, on the 9th November, 1842, officiated on the body of Mr. 
Louis LeRoy, in the church St. Augustin, in contravention of 
an ordinance passed on the 31st of October last.”

To which the following answer was filed:

“The answer of the Reverend B. Permoli, residing at New 
Orleans, to the complaint of Municipality No. 1;

“ This respondent, for answer, says : true it is that the 
corpse of Mr. Louis Le Roy, deceased, was brought (enclosed 
in a coffin) in the Roman Catholic church of St. Augustin, and 
there exposed; and that when there thus exposed, this respond-
ent, as stated in the complaint, officiated on it, by blessing it, 
by reciting on it all the other funeral prayers and 
solemnity, all the usual funeral ceremonies *prescribed i- 
by the rites of the Roman Catholic religion, of which this 
respondent is a priest. That in this act he was assisted by 
two other priests, and by the chanters or singers of the said 
church.

“ This respondent avers, that in so doing he was warranted 
by the Constitution and laws of the United States, which pre-
vent the enactment of any law prohibiting the free exercise of 
any religion. He contends that the ordinance on which the 
complainants rely is null and void, being contrary to the pro-
visions of the act of incorporation of the city of New Orleans, 
and to those of the Constitution and laws of the United 
States, as above recited.

“This respondent therefore prays to be hence dismissed 
with costs.

Signed, D. Seghers , of counsel.”

The judge, before whom the case was tried, decided that 
the ordinance was illegal, and not supported by any of the 
acts of the legislature incorporating the city of New Orleans. 
But the case being carried up by appeal to the City Court, the 
decision was reversed, and judgment entered in favor of 
Municipality No. 1 against Permoli, for fifty dollars and costs.

Lhe judge of the City Court, before deciding the case, 
inade the following remarks, which it may not be inappropriate 
to transcribe.

Vol . in.—43 673
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“ Before entering into statement of the case, as it appeared 
on the trial before this court, I consider it necessary to give 
a mere outline of the circumstances which induced the Coun-
cil of the First Municipality to pass the ordinances of the 31st 
of October and 7th of November, 1842.

“By an ordinance of the corporation of the city of New 
Orleans, approved 26th September, 1827, and entitled ‘An 
ordinance supplementary to an ordinance concerning public 
health,’ it was ‘ Resolved, that from and after the first of 
November next (1827,) it shall not be lawful to convey and 
expose into the parochial church of St. Louis any dead person, 
under penalty of a fine of fifty dollars, to be recovered for 
the use of the corporation, against any person who should 
have conveyed or exposed any dead person into the aforesaid 
church ; and also under penalty of a similar fine of fifty 
dollars, against all priests who should minister to the celebra-
tion of any funeral in said church ; and that from the first of 
November of the present year, (1827,) all dead persons shall 
be conveyed into the obituary chapel in Rampart street, where 
the funeral rites may be performed in the usual manner.’

“This ordinance continued in force during a period of 
fifteen years, without any opposition on the part of the 
Catholic Clergy or population ; but in the year 1842, the 
late lamented and venerable revered Abbé Moni, curate of 
the parish of St. Louis, having departed this life, some misun-
derstanding took place between his successor and the church-
wardens. The new curate and assistant clergy abandoned the 
cathedral, and commenced to celebrate funeral ceremonies in 

other churches than the obituary chapel, this chapel
J being *under the administration of the said wardens. 

The council thereupon passed the ordinances, for the violation 
of which the defendant is sued.

“ The case was presented here on the same pleadings as in 
the court below, but the plaintiff’s counsel introduced evi-
dence to prove several facts; this evidence was in substance 
as follows:

“ The Right Reverend A. Blanc, Bishop of New Orleans, 
testified that the dogmas of the Roman Catholic religion did 
not require that the dead should be brought to a church, 
in order that the funeral ceremonies should be performed over 
them ; that this was a matter of discipline only ; that the wit-
ness, as bishop of this diocese, had authorized the . clergy to 
leave the cathedral, and not to officiate at funeral rites at the 
obituary chapel, and that these ceremonies might be celebrated 
at the house where the dead person expired, or at any other 
place designated by the bishop.
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“The Reverend C. Maenhant, curate of the parish of St. 
Louis, testified, that he was the curate of said parish, and in 
that capacity he had given orders for no funeral service to be 
said at thé obituary chapel; that, from the situation of the 
clergy with regard to the wardens, these funeral services could 
not, with propriety, be performed at said chapel ; that he had 
been several times applied to, by persons who wished these cere-
monies celebrated over the dead bodies of their friends or rela-
tives at the obituary chapel, but he had replied that, under 
present circumstances, these ceremonies would not be per-
formed at that place, but at the chapel of St. Augustin, or in 
the house where the deceased person was lying, at the choice 
of the relatives.

“ Cross-examined.—This witness testified, that the St. Au-
gustin chapel was, in his opinion, as conveniently situated for 
these purposes as the obituary chapel; that, in the funeral 
office, there is nothing calculated to disturb the public peace, 
nothing contrary to morals, and that the greatest decency is 
always observed in these mortuary rites.

“The Reverend Jacques Lesne testified, that he is the priest 
employed as chaplain at the obituary chapel ; that he is enti-
tled to no remuneration, besides what he receives from the 
church-wardens, for attending at the chapel, to bless the 
bodies of the dead which are brought there ; that he does not 
celebrate funeral obsequies with that pomp which is given to 
them in special cases, but he continues, with the permission of 
the bishop, to read the office of the dead, whenever required, 
at the obituary chapel, as he did previous to the departure of 
the clergy from the cathedral; that he is not permitted to 
leave the chapel to accompany funerals to the cemetery.

“Cross-examined.—He said, there is nothing immoral or 
contrary to the public tranquillity in the prayers which are 
said at funerals.

“Messrs. José Fernandez, Bernard Turpin, Anthony Fer-
nandez, and Joseph Génois, proved that, for fifteen penq 
years past, the funeral *service has been performed at 
the obituary chapel, only that this chapel is the best situated 
tor this purpose, and that nothing disorderly ever occurred 
there.

“Mr. A. Fernandez, cross-examined, added that he had 
never known of the occurrence of any disturbance of the 
public peace, during the ceremonies at the St. Augustin 
chapel, but he had heard a great deal of complaint about it ; 
and that, being a native of New Orleans, and having almost 
constantly resided here, he has never seen or heard of the per- 
ormance of funeral rites at any of the Protestant churches.
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“The Honorable Paul Bertus, recorder of Municipality No. 
1, proved, that having had the misfortune to lose his sister-in- 
law, he desired that the funeral solemnities should have been 
celebrated at the obituary chapel ; but that the clergy had left 
him no choice but between the St. Augustin chapel and the 
mortuary house, and that he determined upon the latter place.

“The following resolutions, passed by the church-wardens 
of the parish of St. Louis, were next introduced :

“‘Sitting of Friday, 11th November, 1842.—Resolved, that 
the obituary chapel shall be open for the reception of the 
remains of all deceased Catholics.

“ ‘ Resolved, that all persons who desire to have dead 
bodies exposed in funeral state, at the said chapel, are re-
quested to give notice to the secretary of the wardens, in 
order that he may cause the necessary preparations to be 
made.

“ ‘ Resolved, that the public be informed that the Reverend 
Abbé Lesne shall continue to bless all bodies of dead persons 
brought to the obituary chapel, and that he will continue to 
say the usual funeral prayers at said chapel.’

“A correspondence between the mayor and the curate was 
also introduced, by consent of parties; but the court, consider-
ing this evidence as having no legal effect upon the case, con-
tents itself merely with the mention of its introduction.

“Henry St. Paul, Esq., (one of defendant’s counsel,) testi-
fied, that at Lexington, Kentucky, he saw the body of a 
deceased person taken into the Methodist Episcopal church, 
where a funeral oration was pronounced for the occasion by 
the Reverend Maffit, a minister of that persuasion, and that 
said oration was followed by prayers.

“Finally, the testimony of Mr. P. E. Crozat proved, that 
one of his friends having departed this life, and having been 
warned by Mr. Rufino Fernandez of the existence of the 
ordinance, he had nevertheless insisted that the body should 
be taken to the St. Augustin chapel for the funeral rites, 
holding himself responsible for the fine imposed, for his 
opinion was on the side of the clergy.”

The judge of the City Court then gave his opinion at large 
and decided, as has already been stated, in favor of Munici-
pality No. 1, from which decision a writ of error brought the 
case up to this court.

*5941 * William Read and Coxe, for the plaintiff in error.
J Barton, for the defendant in error.

Bead's argument was as follows:
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Three questions arise on this record:—
1. Is the cause before the court, in accordance with the re-

quirements of the act of September 24th, 1789, sect. 25?
2. Have the court jurisdiction over cases of infringement of 

the religious liberty of citizens of Louisiana, by the munici-
pal authorities of that state ?

3. Do the ordinances of November 3d and November 9th, 
recited in the record, infringe the religious liberty of citizens 
of Louisiana?

1. The first question is settled affirmatively by a bare 
inspection of the record. It falls within the very terms of 
the act.

2. For an answer to the second question, we must go back, 
in the first place, to the “ ordinance for the government of 
the territory of the United States north-west of the river 
Ohio,” passed by Congress on the 13th of July, A. d . 1787 ; 
part of preamble and article 1st: “And for extending the 
fundamental principles of civil and religious liberty, which 
form the basis whereon these republics, their laws, and con-
stitutions are erected; to fix and establish those principles as 
the basis of all laws, constitutions, and governments, which 
forever hereafter shall be formed in the said territory. * *
It is hereby ordained and declared * * That the following 
articles shall be considered as articles of compact between the 
original states and the people and states in the said territory, 
and forever remain unalterable unless by common consent, 
to wit:

“Art. 1st. No person demeaning himself in a peaceable and 
orderly manner shall ever be molested on account of his mode 
of worship or religious sentiments, in the said territory.” 

. This ordinance, so comprehensive, so far-reaching, so 
simple, and sublime, established a new era for the millions who 
were destined to swarm within the sphere of its benevolent 
operation. For them, we may say in the words of the Roman 
poet, “ magnus ab integro soeclorum naseitur ordo ! ” Till then, 
the right of the civil power to control the religion of the state 
had always been practically asserted and recognized; if not 
by moralists and theologians, at least by statesmen and jurists. 
Such has been the theory and practice of European govern-
ments, from the times when the emperors lighted the streets 
of Rome with blazing Christians, to the last liturgy forced on 
his Protestant subjects by the despot of Prussia. Even these 
American states, planted as they were by refugees from reli-
gious persecution, presented for generations anything but a 
land of religious liberty. The government of the Puritans 
was the very opposite of tolerant; and if they spilled not the
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livss of their dissentient brethren as freely as others had 
done, it was because they fled from before their face into the 

wilderness. The government of Virginia *was equally 
J exclusive; and the land of the Calverts was peopled by 

exiles from both. Even Old Maryland, the primal seat of 
Christian freedom, has enfranchised the Israelite within our 
own brief memories. It was but yesterday that the Catholic 
was made eligible to office in North Carolina; and his con-
tinued exclusion from it disgraces New Hampshire to-day. 
But the ordinance of 1787 drew a broad line of distinction 
between the thirteen original states, which, in conquering 
their independence, acceded to all the known attributes of 
sovereignty, and the new ones to be carved out of the 
immense regions north-west of the Ohio; which come into the 
national community shorn of this flower, or rather thorn, of 
prerogative. It has left not the trace of a foundation, within 
their vast extent, whereon bigotry can erect her citadels. 
The United States have guarantied, to their inhabitants, reli-
gious liberty, as absolutely as they have republican govern-
ment to us all.

This ordinance gave the key-note to our territorial legisla-
tion; and every subsequent passage has, on this paramount 
interest of humanity, harmonized therewith. By the act of 
April 7th, 1798, chap. 45, sect. 6, the inhabitants of the Mis-
sissippi territory were admitted to “all the rights of the 
people of the north-west territory, as guarantied by the ordi-
nance; ” and by the act of March 2d, 1805, chap. 437, sect. 1, 
the inhabitants of the territory of Orleans, (now Louisiana,) 
became entitled to “all the rights, privileges, and advantages 
secured by said ordinance, and enjoyed by the people of the 
Mississippi territory.”

But we do not rely on the ordinance of 1787 and the afore-
said extending acts alone. The act of February 20th, 1811, 
chap. 298, by which the people of the territory of Orleans 
were empowered to form a constitution and state government, 
provided expressly in the 3d section, that the constitution to 
be formed, “should contain the fundamental principles of 
civil and religious liberty; ” and the act of April 8th, 1812, 
chap. 373, sect. 1, by which the state of Louisiana was 
admitted into the union, provided “that all the conditions 
and terms contained in the said third section, should be con-
sidered, deemed, and taken as fundamental conditions and 
terms, upon which the said state is incorporated into the 
union,”

The argument then is strictly consecutive; that, both under 
the ordinance of 1787, and the acts for admitting Louisiana 
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into the union, there is a solemn compact between the people 
of that state and the United States, (which this high conserva-
tive tribunal will protect from violation by state authority,) 
that they shall not be molested on account of their religious 
belief, or mode of worship; but that they shall forever enjoy 
religious liberty in the fullest and most comprehensive accept-
ation of the term.

To obviate the force of this conclusion, the judge “ a quo ” 
(Preaux) has, in his opinion, which is part of the record, (16 
Pet., 285,) been compelled to advance doctrines of the wildest 
nullification, subversive of the very first principles of politi-
cal morality. *He argues (pages 19 and 20 of the 1-*^ 
record,) “that the ordinance of 1787 was superseded L 
by the constitution of the state of Louisiana; * * that
constitution became the supreme law of the state, and all acts 
of Congress regulating the government of the territories of 
the United States ceased to exist within the limits of Louis-
iana—a sovereign state; * * the erection of Louisiana
into an independent state, under a constitution adopted by 
her own citizens, and sanctioned by Congress, must necessa-
rily set aside the charter established for its territorial govern-
ment by Congress. To accede to a contrary doctrine, would 
be to admit that the power of Congress might be perpetuated, 
notwithstanding this solemn act, contrary to the rights of the 
states as defined and reserved by the federal compact,” and 
this notwithstanding the most carefully expressed and guarded 
stipulations between the federal empire and its newly admit-
ted member I To what a solemn farce does this argument 
reduce the earnest debates, the stern remonstrances, the 
enthusiastic appeals, which shake our legislative halls, and 
agitate this vast union from one extremity to the other! 
What avail our anxious compromises, our reluctant conces-
sions, our cautious provisos, if, the instant a new partner is 
admitted to the national firm, she is at liberty to cast her 
most solemn obligations behind her ? To what a ridiculous 
condition is one at least of the high contracting parties de-
graded by these fancies! Is she sovereign ? Oh, no ! not 
“sovereign ” till she becomes “a state! ” Is she subject? 
How can subject stipulate with sovereign? She is then a 
nondescript, “tertium quid”—a sort of political redemp- 
tioner; with just enough of the slave to submit to humiliating 
conditions, and just enough of the freeman to count the days 
the indentures have yet to run, and rejoice in anticipated 
repudiation of the most formal and explicit engagements.

ouch, however, is not the doctrine of this court. In Menard 
v. Aspasia, 5 Pet., 515, Judge McLean, delivering the opinion
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of the court, distinctly intimated that the ordinance of 1787 
might be insisted on, as yet in force, within the sovereign 
state of Missouri. His words are too clear for misconcep-
tion : “ If the decision of the Supreme Court of Missouri 
had been against Aspasia, it might have been contended, 
that the revising power of this court, under the 25th section 
of the-Judiciary Act, could be exercised;” and although the 
same learned judge, in Spooner v. McConnell and others, 1 
McLean, 341, subsequently admitted that such provisions of 
the ordinance as were intended to produce a moral or political 
effect, (among which he classes those which secure the rights 
of conscience,) were annulled, in Ohio, by the adoption of the 
federal and state constitutions, as implying the “ common con-
sent ” required for their abrogation; his language must neces-
sarily be understood as harmonizing with that of this court in 
Menard v. Aspasia, and inapplicable to the case of Louisiana;

unless can be shown either that the federal constitu-
-I tion abolished those provisions explicitly, *which it did 

not; or vested the states with powers repugnant thereto, 
which it did not; or superseded them by higher federal 
guaranties, which it did not; or that the constitution of 
Louisiana proceeded on either of those grounds, which it 
certainly did not, in terms; and, if at all, only by inference 
from the conditions imposed by the act for admitting that 
state to the union; which supposition leaves the case as strong 
as under the ordinance.

Equally unfortunate is the gloss by which the judge below 
has endeavored (pages 14 and 15 of the record) to evade the 
constitutional guaranties of Louisiana, on the subject of re-
ligious liberty. The Supreme Court of his own state, in the 
recent case of “ The Wardens of the Church of St. Louis, New 
Orleans, v. Blanc, Bishop, ^c.f (which is reported, as it 
would seem by authority, in the New Orleans Weekly Bul-
letin of July 6th, 1844,) holds this most emphatic language in 
reference to the constitution of Louisiana: “If the state 
constitution, framed a few years afterwards, contained no such 
restriction upon the legislative power, it was because it vas 
thought unnecessary. It had already been settled, by solemn 
and inviolable compact, that religious freedom, in its broadest 
sense, should form the essential basis of all laws, constitutions 
and governments, which should for ever after be formed in 
the territory; and that compact was declared to be unalterable 
unless by common consent.” * * * “In the opinion o± the 
court, no man can be molested, so long as he demeans himse 
in a peaceable and orderly manner, on account of his mode o 
worship, his religious opinions and profession, and the religious
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functions he may choose to perform, according to the rites, 
doctrine, and discipline of the church or sect to which he may 
belong. And this absolute immunity extends to all religions, 
and to every sect.” So that, had the judiciary system of 
Louisiana permitted an appeal from the City Court of New 
Orleans to the supreme law tribunal of the plaintiff’s own 
state, this court would not probably have been troubled with 
this argument.

3d. To read the ordinances, under which the plaintiff in 
error has been fined, is to dispose of the third question pre-
sented by this cause. Their bearing upon only one denomina-
tion of worshippers establishes their tyrannical character. 
Equality before the law is of the very essence of liberty, 
whether civil or religious. The performance of funeral obse-
quies, in buildings consecrated to public adoration of the 
Deity, is not confined to Catholics, but is practised by many 
other religious societies.

Again; the ordinances, as they now stand, contain but a 
single penal prohibition. They punish the performance of a 
religious function by individuals acting in their religious 
capacity or character, “according to the rites, doctrine, and 
discipline of the church to which they belong.” They legis-
late for the priest as priest, and only as priest; not as a person 
transporting and exposing, or causing to be transported 
or exposed, any corpse in the interdicted *churches;
but as the ordained celebrant of the office for the dead. What 
is this function he is forbidden to exercise ? His church—the 
holy Catholic church—teaches that the mercy of God, while it 
mitigates, does not merge his justice; that, though many, 
through* the atoning blood of the Saviour, escape eternal 
woe, they do not all pass directly from this probationary state 
to celestial bliss. Souls may depart this life unpolluted with 
mortal sin, which would consign them to everlasting misery, 
and yet bearing some stains of earth, which may not be admit-
ted to His presence, before whose awful purity archangels veil 
their faces; and such, according to the fearful parable, are cast 
into that prison whence there is no egress till “payment of 
the uttermost farthing; ” till expiation of “ every idle word,” 
of which we are to “give account.” This expiatory state is 
termed by theologians, “purgatory;” and the Catholic doc-
trine is, that those who suffer there are aided by the prayers, 
almsdeeds, and other good works of their brethren still in the 
flesh, and the suffrages of the blessed spirits; exhibiting thus, 
blended in one tender “communion of saints,” the church 
triumphant in heaven, the church militant on earth, and her 
suffering members in the middle state. Thus Catholic charity
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ceases lot with the last sad offices rendered to these fainting 
frames. When eyes that beamed on us with kindness are 
closed for ever, when the intellectual light that blazed about 
and guided us is darkened, when the hearts that loved and 
trusted us are cold and still, then are we stimulated to new 
demonstrations of affection, by the very agony of our bereave-
ment. And the church, whose every precept is founded on the 
deepest philosophy of human nature, knowing that the efficacy 
of prayer is proportioned to its urgency, (as her divine master 
“in his agony prayed the more,”) directs that they shall be 
offered under every circumstance that can animate hope, 
strengthen faith, or kindle charity. And, therefore, to her 
temples, where she receives the little child at “the laver of 
regeneration,” and where she delights to bless the nuptial 
ring, she commands that we bring the bier; that, kneeling 
beside the dear remains of friend or relative, before the awful 
memorials of our redemption, surrounded by the relics of those 
who have gone before, and whom we believe to be confirmed 
in glory, in the very presence of the mercy-seat, where, less 
terrible but dearer than in the shekinah that filled the taber-
nacle of the early dispensation, the Almighty shrouds his glory 
beneath the sacramental veil, we may pour out our souls in 
fervent supplication, that those we mourn may be admitted to 
the mansions of eternal rest, and have their longing hopes 
crowned with everlasting fruition. And tell us not this is a 
fond superstition. It is an office in which “ the church of the 
New Testament is in communion with the church of the Old; 
with the Hebrew of three thousand years ago and the Hebrew 
of to-day. In it the Catholic unites with the Nestorian and 

Copt, and the separated Greek, and every liturgist
J before the *sixteenth century; nay, with many of the 

wise and good, who, half doubting or rejecting it as of revealed 
authority, still practice it at the instinctive teaching of their 
own hearts; and with the great Dr. Johnson, bow down for 
them they loved in prayer that God “may have had mercy. 
But were it, on the contrary, the last novelty of the day; were 
it confined to the little chapel where the plaintiff in error min-
isters to his flock, still he could lay his hand on the ordinance 
of 1787, and exclaim with the sage of Tusculum, “Si erro, 
libenter erro; nec hunc errorem a me extorqueri volo 1.

But the judge “ a quo ” has argued, that the praying for 
the dead in churches, with the body there present, is merely a 
disciplinary observance, as stated in the evidence of Bishop 
Blanc, and may, therefore, be regulated or controlled by the 
legislature, without violating religious liberty. . .

Now if there be aught essentially characteristic of religious
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liberty, it is the exemption of ecclesiastical discipline (defined 
by the learned Hooker, “ church order,”) from secular con-
trol; and this, because the external forms and practices of 
religion are all that temporal power can directly invade. Faith, 
doctrine, are beyond its reach; objects of the understanding 
and the heart. Discipline is the sensible law which regulates 
the manifestation of our belief or opinion, in our public and 
social devotional intercourse with our Creator. Faith is the 
soul of religion; discipline the visible beauty in which she com-
mends herself to our veneration and love. And it may be 
safely asserted, that there never was an arbitrary change intro-
duced by governments into the religious opinions of a commu-
nity, which was not masked by a pretended reform of exterior 
observances. What distinguishes the most numerous sect of 
Christians, in our country, from the many who agree with 
them on doctrinal points, but their method; the practical 
methods established by the founders of their peculiar system 
of church polity? In fact, they have taken their name from 
it. Yet what is “ method ” but another word for “ disci-
pline ? ” And would a member of that society consider him-
self in the enjoyment of religious liberty, if told “believe 
what you please of the divinity, the incarnation, the atone-
ment, the influences of the Holy Spirit, baptism; but hold no 
class-meeting—hold no camp-meeting. These, though perhaps 
edifying and consolatory to you, are only matters of discipline, 
and amenable, therefore, to the municipal police ? ”

But the judge below contends that the Catholic office for 
the dead is not prohibited; inasmuch as it is permitted in the 
“ obituary chapel.” That is to say, religion is free, though its 
observances may be limited to a building in the possession of 
notorious schismatics, who might tax them to virtual prohibi-
tion, or apply the proceeds, at their own discretion, to the 
subversion of religion itself. The point is stated arguendo; 
but borrowed from the facts which gave rise to this appeal to 
the court.

*But it was further insisted below, that as a measure 
of quarantine precaution, the exposition of corpses may L 
be prohibited. Not if such prohibitory legislation infringes 
rights more precious than mere animal health, which are guar-
antied by the Constitution or supreme law of the land. Judge 
Marshall’s language on this point is clear. In Wilson and 
others v. The Blackbird Creek Marsh Co., 2 Pet., 251, he says, 

ine value of the property on the banks (of this creek) must 
be enhanced by excluding the water from the marsh, and the 
health of the inhabitants probably improved. Measures calcu-
lated to promote these objects, provided they do not come
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into collision with the powers of the general government, are 
undoubtedly within those which are reserved to the states.” 
And if it be true, as inferred from this language, that a sov-
ereign state, in her high legislative capacity, cannot, for the 
preservation of the health of her citizens, encroach on the 
constitutional guarantees for unrestricted commerce between 
man and man, can we suppose she could delegate the more 
dangerous power of interfering with the intercourse of man 
with God, specially guarded as it has been by the organic law 
of Louisiana, to a petty corporation? This case, however, 
passes clear of that suggestion. The judge below endeavored 
to implicate the priest, as the ultimate cause of exposing the 
sad relics of mortality which “ lie festering in the shroud; ” 
but the words of the ordinances, which, being penal, must be 
construed strictly, have expressly waived the penalty against 
all concerned in exposing, or causing them to be exposed, 
and directed their vengeance exclusively against the priestly 
function.

Barton's argument was this:
The First Municipality of New Orleans embraces the whole 

of what is called “ the city proper,” or “ square of the city,” 
and is bounded by a wide front levee, and the three streets of 
Esplanade, Rampart, and Canal, (which are as wide as Penn-
sylvania Avenue,) and covering also the whole suburbs, and 
low grounds in the rear of Rampart, extending to Lake Pon- 
chartrain. The obituary chapel referred to in the record, is 
situate upon Rampart, but on the rearward side, and is 
thus separated from the city proper by an area of the width of 
three of its principal streets. The parochial church of St. 
Louis is the principal Catholic cathedral in the city, and, like 
the church of St. Augustin, is situate within the square of the 
city, where all the streets are very narrow.

New Orleans is visited annually with the yellow fever, in 
either the sporadic or epidemic form, and strong sanitary 
measures are deemed indispensable there to check the range 
and prevalence of the pestilence when it comes.

The great body of the Catholic citizens of New Orleans 
(other than those of Irish descent) reside in the First Munici- 
*«011 pality. The American Protestant population reside

J chiefly in the Second Municipality; they *have but 
one church in the First Municipality, and that fronts the 
Second, on Canal street.

The usages of the Catholics there are to perform the mortu-
ary services with the corpse exposed in open church, and before 
the congregation. Protestant churches there are never used

684



JANUARY TERM, 1 845. 601

Permoli v. First Municipality.

for such purposes, but services for the dead are performed 
at the cemeteries where the bodies are deposited.

The statement of facts contained in the opinion of the 
judge of the City Court having been used in the opening 
argument at this forum, gives warrant for the statement 
now made, which it is thought may be useful besides as a clue 
to the quo animo of the council of the First Municipality 
in enacting the ordinance complained of. If that measure 
had its origin in the mere purpose of infringing upon, and 
discriminating, to the prejudice of the religious rights of one 
denomination of Christians, it is not to be defended; but if 
designed merely as a regulation of sanitary police, for the 
preservation of the public health, then the law of necessity 
pleads in its behalf; and all obituary rites and ceremonials 
which tend to frustrate its objects, or impair its efficacy, must 
yield to the supremacy of the common good.

The learned counsel also cited and quoted, from the New 
Orleans Bulletin, an opinion of the Supreme Court of Louis-
iana, in the case of the Wardens of the Church of St. Louis v. 
The Right Rev. Bishop Blanc, instituted for the legal adjust-
ment of certain differences between them in relation to church 
affairs, and which that court’s judgment happily put an end to. 
It may be proper to remark, however, that this controversy 
was between Catholics; the one administering the temporalities 
of the church, and maintaining the rights of the corporation— 
the other administering the ecclesiastical functions, and main-
taining the rights of the clergy. None but those professing 
the Roman Catholic religion can vote for church-wardens, as 
that opinion makes known; and none, therefore, are chosen 
such, who are not of that religious persuasion. Nothing could 
have been further from the designs of either party to that con-
troversy, than to have trenched upon or abridged the civil or 
religious privileges of Catholicism itself, and still less to have 
favored, to its prejudice, any other denomination of Christians.

The controversy referred to having arisen, too, in the same 
year (1842) in which the ordinance was passed under which 
the fine was imposed on the plaintiff in error, leaves the infer-
ence fair that there was a necessary connection between them. 
But this is not so; and the circumstances strongly repel all 
inferences that the First Municipality council could have 
designed any infringement upon, or impairment of, the privi-
leges of Catholics. The great body of the constituency of 
that council is Catholic; and it is believed, ab urbe condita, to 
the present day, a majority, and very frequently the whole, of 
that council, are such as have been reared up in the Catholic 
faith, and have continued in that religious persuasion. Hence,
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if the *ordinance complained of abridges the privileges of 
Catholics, it abridges to a like extent the privileges of those 
who enacted it. If Catholics are wronged, Catholics have 
wronged them. This circumstance, indeed, may not lessen 
the injury, though it weakens the wrong. It may not test the 
lawfulness, but it defends the motive.

Though the particular ordinance under which the fine was 
imposed, bears date the 31st October, 1842, (modified as it was 
by the ordinance of the 7th of November, 1842,) yet the pur-
pose and the occasion originated at a far earlier period, at a sea-
son when dissensions in the parochial church were unknown, 
and when the venerable and reverend Abbé Moni—a priest of 
all worth and all appreciation—presided as curate of the parish 
of St. Louis. As far back as the 26th of September, 1827, 
(fifteen years before,) the city council adopted an ordinance 
upon this subject of precisely similar import with that of the 
31st October, 1842 ; and the motive of its enactment is con-
spicuous in the very title of the ordinance. It is entitled 
“An ordinance supplementary to an ordinance concerning 
public health.” It is as follows :

“ Resolved, That from and after the 1st of November next, 
(1827,) it shall not be lawful to convey and expose, into the 
parochial church of St. Louis, any dead person, under penalty 
of a fine of $50, to be recovered for the use of the corporation, 
against any person who should have conveyed or exposed any 
dead into the aforesaid church; and also under penalty of a 
similar fine of $50, against all priests who should minister to 
the celebration of any funeral in said church ; and that from 
the 1st of November of the present year, (1827,) all dead 
persons shall be conveyed into the obituary chapel in Rampart 
street, where the funeral rites may be performed in the usual 
manner.”

This act has remained in force ever since the 1st November, 
1827. Its sole purpose was manifested in its title and provi-
sions. All persons concerned gave it their obedience, and 
none ever complained that it impaired or abridged the civil or 
religious rights and privileges of the Catholics. No motive 
was attributed to its authors, other than the fears they may 
have entertained, in seasons of disease, of the perils of con 
tagions, or the spread of epidemics. The ordinance of the 31st 
October, 1842, made no change whatever in the ordinance 
of 1827, except in its penalties, for conveying to, and exposing 
in, other Catholic churches, in the First Municipality, of dead 
bodies ; the obligations not to do so, and to use the obituary 
chapel in Rampart street for that purpose, remained as before. 
Neither has the ordinance of the 7th November, 1842, wrought
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any modification in that of 1827, for its amendments are con-
fined by special references to the ordinance of the 31st Octo-
ber, 1842. That the ordinance of 1827, in principle, affected 
the rights and privileges referred to, equally with the subse-
quent ordinances, is too plain to be questioned; and that 
grievance seems altogether too slight and impalpable to r*cno 
*claim the protection of this august tribunal, when in 
fifteen years, for aught that is known, it has passed without 
complaint, and for the reason, it may be, that it was so subtle 
and ethereal as to elude detection.

2. The ordinances of the 31st of October, and the 7th No-
vember, 1842, do not invade the rights or privileges of the 
Catholic citizens of New Orleans.

The testimony of the Right Rev. Bishop Blanc would seem 
to establish this proposition incontrovertibly, for he says that 
“the dogmas of the Roman Catholic religion did not require 
that the dead should be brought to a church, in order that the 
funeral ceremonies should be performed over them ; that this 
was a matter of discipline only.” A dogma is a matter of 
church-faith, and affects conscience ; discipline affects conduct 
only, where conduct does not affect faith. Under these ordi-
nances, then, and the bishop’s testimony, faith and conscience 
are left free ; nothing molests the enjoyment or constrains the 
exercise of either. How is it made to appear, then, that they 
conflict with that “free enjoyment of religion,” secured to 
the “inhabitants of the ceded territory,” by the Louisiana 
treaty of 1803, which has been cited ? Or, with the 1st article 
of the ordinance of 1787, which says, that “no person de-
meaning himself in a peaceable and orderly manner, shall ever 
be molested on account of his mode of worship or religious 
sentiments,” which has been also cited? Or, with the 4th 
section of the act of Congress of March 26, 1804, which pro-
hibits the Legislative Council of the Orleans territory from 
passing any law “which shall lay any person under restraint, 
burden, or disability, on account of his religious opinions, pro-
fession, or worship ; in all which he shall be free to maintain 
his own, and not burdened for those of another,” which has 
been also cited? Or, with the act of Congress of the 20th 
February, 1811, (also cited,) which provides that the constitu-
tion to be formed by the people of the Orleans territory, 
“shall contain the fundamental principles of civil and re- 
hgious liberty?” Or, with the act of Congress of the 8th

1812, admitting Louisiana as a state, and providing that 
the terms of admission contained in the 3d section of the act 
of 20th February, 1811, “shall be considered, deemed, and
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taken, as fundamental conditions and terms upon which, the 
said state is incorporated in the union ? ”

Supposing these various provisions, relied on by the plaintiff 
in error, to have not spent their force by the operations of 
time, nor the change of government, it is submitted, that there 
is nothing in these ordinances repugnant to either or any of 
them; for, if they be enforced evermore, they do not, and can-
not, affect the religious sentiments or opinions, the worship or 
the liberty, of any. But the bishop says, further, that “these 
ceremonies might be celebrated at the house where the dead 
person expired, or at any other place designated by the 
*6041 bishop.” The place, then, for the mortuary ceremo-

J nials *not being sacramental, how is the faith or con-
science of Catholics assailed, by designating a few places in 
which they could not be performed? The essence of the right 
consists in the thing that is to be done, and not in the place of 
performance. If the thing itself were forbidden, then might 
have been drawn in question the power to forbid, coupled with 
the further inquiry, how far religious, as well as civil rights 
and privileges, may be constrained to give way to the public 
necessities and the common good?

3. The ordinances complained of were within the compe-
tency of the council of the First Municipality.

No express authority is needed to invest in a corporation a 
power of preservation of the public health. The law of ne-
cessity would constitute it an incident essential to its exist-
ence. Vido Bacon’s Abridgment, tit. Corp. (D.) It is there 
laid down that “ there are some things incident to a corpora-
tion—which it may do without any express provision in the 
act of incorporating—such are powers to make laws, for a 
body politic cannot be governed without laws.” And Chief 
Justice Holt says, (Carth., 482,) “ That every by-law, by 
which the benefit of the corporation is advanced, is a good 
by-law for that very reason, that being the true touch-stone of 
all by-laws.” #

So in matters of corporate police. In Com. Dig., 3, tit. By-
law C, it is laid down, “ That a by-law to restrain butchers, 
chandlers, et al., from setting up in Cheapside, or such other 
eminent parts in the city of London, was good”—(not be-
cause a special power was conferred to enact it, but)—“ be-
cause such trades were offensive, and apt to create diseases, 
and that, therefore, for fear of infection, and for the sake ot 
public decorum and conveniency, such kind of offensive 
might be removed to places of more restraint.” The validity 
of a similar by-law, made by the corporation of Exeter, was 
afterwards affirmed by Lord Mansfield. See Cowp., 269, 27 •
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“Where a restraint appears to be of manifest benefit to the 
public, such is to be considered rather as- a regulation than as 
a restraint.” Willes, 388; 1 Str., 675; 2 Id., 1085; 3 Burr., 
1328; 1 H. Bl., 370; 1 Roll. Abr., 365; 3 Salk., 76; Sid., 284; 
2 Kyd. Corp., 149.

In The Village of Buffalo v. Webster, 10 Wend. (N. Y.), 101, 
Chief Justice Savage puts this case ex gratia. “A by-law that 
no meat should be sold in the village would be bad, being a 
general restraint; but that meat shall not be sold, except in a 
particular place, is good, not being a restraint of the right to 
sell meat, but a regulation of that right.”

In the case of The Commonwealth v. Abram Wolf, 3 Serg. & 
R. (Pa.), 48, Chief Justice Tilghman affirmed the validity of an 
ordinance of Philadelphia, imposing a fine for working on a 
Sunday, against a Jew; though under the teachings of the 
Jewish Talmud and the Rabbinical Constitutions, the 
Jew deemed Saturday as the Jewish Sabbath, and felt L 
it both as a privilege and a duty to labor for six days, and to 
rest on the seventh, or Saturday.

In the case of the Mayor of New York v. Slack, 3 Wheel. 
Cr. Cas., et seq., the court affirmed the validity of an ordinance 
imposing penalties for burying the dead within three miles of 
the city limits, on the ground that the preservation of the 
public health was an incident of the corporate power. The 
opinion of the court is particularly referred to for the minute-
ness and learning with which it reviews the whole power of 
city corporations over matters of general police and sanitary 
regulation.

To the same end reference is also made to the ordinances of 
Boston, pp. 53, 55, 76; of Nashville, p. 60; the revised ordi-
nances of Baltimore, (1838,) p. 285, for the act of assembly, 
conferring the power; and from p. 37 to 51, for the ordinances 
made under that authority; quarantine laws, &c.

So far as the legislative power of Louisiana, both territorial 
and state, could confer the power to make the ordinances in 
question, that power has been amply conferred. The 6th sec-
tion of the act of the 17th February, 1806, provides that “ the 
said council shall have the power to make and pass all by-laws 
and ordinances for the better government of the affairs of the 
sai corporation, for regulating the police, and preserving the 
peace and good order of the said city; ” so the act of the 14th 

arch, 1816, provides “ that the city council shall have power 
n authority to make and pass such by-laws and ordinances 

»al ku deem necessary to maintain the cleanness and 
, i?« the said city, &c. And to make any other regu-

10ns which may contribute to the better administration of Vol . in.—44 ggq
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the affairs of the said corporation, as well as for the main-
tenance of the police, tranquillity, and safety of the said city.

These acts were all in force at the time these ordinances 
were passed, and still are ; and also the 4th section of an act 
of the 8th of March, 1836, which provides that “ each of the 
municipalities, &c., shall possess generally all such rights, 
powers, and capacities as are usually incident to municipal 
corporations, &c., &c.”

The power conferred on the council, then, is ample enough 
to sanction these ordinances; but it is material to know, 
whether the delegating power could rightfully do what it 
has thus done ; and if it could not, whether it is the province, 
or within the competency of this court to say so ? This brings 
us to the question :

4. Has this court jurisdiction in this case ?
If it has, it does not derive it from the character of the par-

ties, for they are all citizens of the same state ; and not deriv-
ing it thence, the function of this court to administer state 
laws between certain classes of parties does not attach. The 
questions raised here, therefore, of the repugnancy of these 
ordinances to the laws of the state, or of the repugnancy of 
those laws to the state constitution, be such repugnancy 
*6061 may, if is most respectfully submitted, are

J mere *municipal questions, upon which the judgment 
of the court, a quo, in the present conjuncture, is final and 
conclusive. If, indeed, there be a repugnancy between these 
ordinances and “ the constitution, treaties, or laws of the 
United States,” and their validity is “drawn in question” 
by the court’s judgment, the jurisdiction is conceded.

1st. There is no repugnancy to the constitution, because no 
provision thereof forbids the enactment of law or ordinance, 
under state authority, in reference to religion. The limitation 
of power in the first amendment of the Constitution is upon 
Congress, and not the states.

2d. The provisions of the treaty of 1803 are functœ officiorum, 
with regard to that portion of “the ceded territory” which 
has been formed into states which have been admitted inro 
the union. To that end the guarantees in behalf, of the 
“ inhabitants ” were directed and confined, for no higher or 
other privileges were claimed or provided for them ; and it is 
hence submitted, that when a state, formed out of that terri-
tory enters the union, the treaty, quoad hoc, has been exe-
cuted, and has spent its force. The “inhabitants” of.Louisi-
ana have provided their own securities for their own rights in 
their own constitution, which they themselves have estab-
lished ; and the federal government has admitted her into the
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union upon their own terms. They have absolved the 
government from its treaty dues to them, and the government 
has absolved itself from its treaty dues to France on their 
account.

3d. So much of the ordinance of 1787 as may have been 
extended to the people of the Orleans territory expired with-
in the jurisdiction of Louisiana when she was admitted as a 
state into the union. That ordinance is older than the Con-
stitution, but it cannot, to any extent, supersede it. The fed-
eral government possesses no powers but such as it has de 
rived from the states; and no one state has conferred upon it, 
or can confer upon it, more or less power than any other state 
has conferred, or can confer. This results from the incapacity 
of the government to take, rather than from the incapacity of 
the states to give. Hence there is, and must be, from a con-
stitutional necessity, a perfect and unchangeable equality 
among the states, not indeed in reference to the powers which 
they may separately exercise, (for that depends upon their 
own municipal constitutions,) but in reference to those which 
they separately retain. What Massachusetts may do, Louis-
iana may do. What Congress may not forbid Massachu-
setts to do, it may not forbid Louisiana to do. If Con-
gress may not extend over Massachusetts the provisions of 
the ordinance of 1787, or any portions thereof, neither can it 
over Louisiana, or retain them there after Louisiana became 
Massachusetts’s equal, and had the power to decide for her-
self. If they are retained there they derive their exclusive 
obligation and force from Louisiana’s adoption, and not from 
the authority of Congress. They have thus become laws of 
Louisiana, and have ceased to be laws of *the United 
States. If they have so ceased to be laws of the ‘ 
United States, how could the imputed repugnancy between 
them and the city ordinances confer any jurisdiction upon this 
court? As laws of Louisiana, the judicial functionaries 
thither are the constitutional and final expounders in cases 
between her own citizens, like the one at bar.

The act of Congress of the 8th April, 1812, which admitted 
Louisiana into the union, acknowledged that very equality 
with her sovereign sisters, which is here asserted. The first 
section provides—“ That the said state shall be one, and is 
hereby declared to be one, of the United States of America, 
and admitted into the union on an equal footing with the 
original states, in all respects whatever.” It is not the mere 
assertion of her equality, in this clause, which establishes her 
equality—it only pronounces that equality which the Consti-
tution establishes. If she be equal, however, she must be
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equally exempt from the legislation of Congress, past or 
future, as her elder sisters. If the 1st article of the compact 
created by the ordinance of 1787, in these words, “No person 
demeaning himself in a peaceable and orderly manner shall 
ever be molested on account of his mode of worship or relig-
ious sentiments,” has been extended over Massachusetts by 
any act of Congress, and through its own proper vigor has the 
force of law, it binds Louisiana to the same extent, but no 
further, and not otherwise.

The learned counsel for the plaintiff in error have cited two 
decisions of this court—the one 5 Pet., 515, the other 9 Id., 
235—to sustain their position upon this branch of the issues 
raised by the record ; but it is presumed that there is some 
error in the references; for there is naught to be found at 
those pages applicable to the matter for which they are cited.

A case has also been cited from 1 McLean, 341, to maintain 
that the ordinance of 1787 survives the organization of a state 
government over territory to which it applies. That may be, 
in those new states which have been erected in the identical 
territory to which the compact contained in the ordinance 
relates. Nor is the authority understood as extending beyond 
that. The case arose in Ohio. It had reference especially to 
the free navigation of her waters, as secured to the other 
states by the compact, and it may be doubted if Ohio could 
have deprived them of that, though there had been no com-
pact. The learned judge, in delivering his opinion, and in 
speaking of the ordinance, says :

“Many of the provisions were temporary in their nature, 
having for their object the organization and operation of a 
territorial government. Others assume the solemn form of a 
compact between the original states and the people and states 
in the territory which were to remain for ever unalterable, 
unless by common consent.” ,

The portion of the ordinance thus deemed “unalterable,.
could never have been made applicable to the “inhabi- 

J tants” of the Orleans territory, because there could 
have been no such “ compact ” made in reference to them ; nor 
was it made. Indeed, other parts' of the opinion seem to 
assail the position it was cited to support. At p. 343, the 
learned judge says :

“ The change from a territorial government to that of a 
state necessarily abolished all those parts of the ordinance 
which gave a temporary organization to the government, and 
also such parts as were designed to produce a certain moral 
and political effect. Of the latter description were those pro-
visions which secured the rights of conscience which de-
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dared that education should be encouraged, and excessive 
bail should not be required,” &c.

What “ provisions ” of the ordinance “ secured the rights of 
conscience,” other than those forbidding a person to “be 
molested on account of his mode of worship, or religious 
sentiments,” already quoted from the 1st article of the com-
pact? The counsel of the plaintiff in error has made refer-
ence to no other “ provisions,” and it is believed there are 
none. Then we are furnished by the learned counsel with 
the high authority of Mr. Justice McLean, that these “pro-
visions” are “necessarily abolished,” by the erection of a 
territory, in which they apply, into a state government. And 
as this is true of a territory embraced within the very limits 
to which the compact originally referred, à fortiori must it 
be applicable to states formed out of territory aliunde.

It is believed that the opinion also sustains other views pre-
sented in the argument in behalf of the defendants in error, 
in the following passage :

“ It may be admitted that any provision in the constitution 
of the state must annul any repugnant provision contained in 
the ordinance. This is within the terms of the compact. The 
people of the state formed the constitution, and it was sanc-
tioned by Congress ; so that there was the ‘ common consent ’ 
required by the compact to alter or annul it.”

So, too, the constitution of Louisiana “ was sanctioned by 
Congress.” If there be a repugnancy between its provisions 
and those “ provisions ” of the ordinance referred to, those 
provisions are annulled, if not, then the state of Louisiana 
has retained them, and made them her own proper laws, and 
they are, in no just sense, since then, laws of the United 
States ; for Congress is without capacity to make for her, or 
to extend over her sovereign domain, any laws of Congress 
upon that subject.

The defendants in error further rely on, and make reference 
to, the well-reasoned opinion of the judge, a quo, and the 
authorities cited therein.

Coxe^ in reply, directed his attention chiefly to the other 
questions, in the case than that of jurisdiction, and referred to 
the opening ^argument of his colleague, Mr. Read, as 
a lull exposition of the merits of the case. *-

Mr. Justice CATRON delivered the opinion of the court.
As this case comes here on a writ of error to bring up the 

proceedings of a state court, before proceeding to examine the 
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merits of the controversy, it is our duty to determine whether 
this court has jurisdiction of the matter.

The ordinances complained of, must violate the Constitu-
tion or laws of the United States, or some authority exercised 
under them ; if they do not, we have no power by the 25th 
section of the Judiciary Act to interfere. The Constitution 
makes no provision for protecting the citizens of the respec-
tive states in their religious liberties ; this is left to the state 
constitutions and laws : nor is there any inhibition imposed by 
the Constitution of the United States in this respect on the 
states. We must therefore look beyond the Constitution for 
the laws that are supposed to be violated, and on which our 
jurisdiction can be founded; these are the following acts of 
Congress. That of February 20, 1811, authorized the people 
of the territory of Orleans to form a constitution and state 
government ; by sect. 3, certain restrictions were imposed in 
the form of instructions to the convention that might frame 
the constitution ; such as that it should be republican ; con-
sistent with the Constitution of the United States ; that it 
should contain the fundamental principles of civil and reli-
gious liberty ; that it should secure the right of trial by jury 
in criminal cases, and the writ of habeas corpus ; that the laws 
of the state should be published, and legislative and judicial 
proceedings be written and recorded in the language of the 
Constitution of the United States. Then follows by a second 
proviso, a stipulation reserving to the United States the 
property in the public lands, and their exemption from state 
taxation—with a declaration that the navigation of the Mis-
sissippi and its waters shall be common highways, &c.

By the act of April 8, 1812, Louisiana was admitted accord-
ing to the mode prescribed by the act of 1811 ; Congress 
declared it should be on the conditions and terms contained 
in the 3d section of that act; which should be considered, 
deemed and taken, as fundamental conditions and terms upon 
which the state was incorporated in the union.

All Congress intended, was to declare in advance, to the 
people of the territory, the fundamental principles their con-
stitution should contain ; this was every way proper under the 
circumstances : the instrument having been duly formed, and 
presented, it was for the national legislature to judge whether 
it contained the proper principles, and to accept it if it did 
or reject it if it did not. Having accepted the constitution 
and admitted the state, “ on an equal footing with the original 
states in all respects whatever,” in express terms, by the act 
*fi101 1^12, Congress was concluded from assuming *that

■* the instructions contained in the act of 1811 had not 
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been complied with. No fundamental principles could be 
added by way of amendment, as this would have been making 
part of the state constitution; if Congress could make it in 
part, it might, in the form of amendment, make it entire. 
The conditions and terms referred to in the act of 1812, could 
only relate to the stipulations contained in the second proviso 
of the act of 1811, involving rights of property and naviga-
tion ; and in our opinion were not otherwise intended.

The principal stress of the argument for the plaintiff in 
error proceeded on the ordinance of 1787. The act of 1805, 
chap. 83, having provided, that from and after the establish-
ment of the government of the Orleans territory, the inhabit-
ants of the same should be entitled to enjoy all the rights, 
privileges, and advantages secured by said ordinance, and 
then enjoyed by the people of the Mississippi territory. It 
was also made the frame of government, with modifications.

In the ordinance, there are terms of compact declared to be 
thereby established, between the original states, and the peo-
ple in the states afterwards to be formed north-west of the 
Ohio, unalterable, unless by common consent—one of which 
stipulations is, that “ no person demeaning himself in a peace-
able manner, shall ever be molested on account of his mode of 
worship, or religious sentiments, in the said territory.” For 
this provision is claimed the sanction of an unalterable law of 
Congress; and it is insisted the city ordinances above have 
violated it: and what the force of the ordinance is north of 
the Ohio, we do not pretend to say, as it is unnecessary for 
the purposes of this case. But as regards the state of Louis-
iana, it had no further force, after the adoption of the state 
constitution, than other acts of Congress organizing, in part, 
the territorial government of Orleans, and standing in con-
nection with the ordinance of 1787. So far as they conferred 
political rights, and secured civil and religious liberties, 
(which are political rights,) the laws of Congress were all 
superseded by the state constitution; nor is any part of them 
in force, unless they were adopted by the constitution of 
Louisiana., as laws of the state. It is not possible to maintain 
that the United States hold in trust, by force of the ordinance, 
for the people of Louisiana, all the great elemental principles, 
or any one of them, contained in the ordinance, and secured 
to the people of the Orleans territory, during its existence. 

no repugnance could arise between the ordinance 
of 1787 and an act of the legislature of Louisiana, or a city 
regulation founded on such act; and therefore this court has 
no jurisdiction on the last ground assumed, more than on the 
preceding ones. In our judgment, the question presented by 
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the record is exclusively of state cognizance, and equally so 
in the old states and the new ones; and that the writ of error 
must be dismissed.

*611'i *J°SEpH Chair es , Ex ’r  of  Benjami n Chaire s , 
Deceased , and  Pete r  Miranda  and  Gad  Hum -
phreys , Appe llant s , v . The  Unit ed  States .

Where this court has affirmed the title to lands in Florida, and referred, in its 
decree, to a particular survey, it would not be proper for the court below to 
open the case for a re-hearing, for the purpose of adopting another survey. 

The court below can only execute the mandate of this court. It has no 
authority to disturb the decree, and can only settle what remains to be 
done.1

This  was an appeal from the Superior Court of East Flor-
ida, and a sequel to the case reported in 10 Peters, 308.

The appellants filed in the court below the following peti-
tion :

“To the Honorable Isaac H. Bronson, judge of the Superior 
Court in and for the eastern district of Florida.

“The petition of Joseph Chaires, of the said territory, 
executor of the last will and testament of Benjamin Chaires, 
late of the same territory, but now deceased, Peter Miranda, 
and Gad Humphreys, respectfully showeth:

“That the said Benjamin Chaires, Peter Miranda, and Gad 
Humphreys, heretofore, to wit, on, the 11th day of May, which 
was in the year of our Lord one thousand eight hundred and 
twenty-nine, filed their petition in the office of the clerk of 
this honorable court in terms of an act of Congress of the 
United States, entitled an act supplementary to the several 
acts providing for the settlement and confirmation of private 
land claims in Florida, approved on the 23d of May, in the

1 Cite d . Tyler v. Magwire, 17 Bodley, 9 How., 34. The lower court 
Wall., 283. is bound to follow the instructions

Where the Supreme Court sent a given to it by the mandate, yet if t e 
mandate to a Circuit Court, directing mandate is plainly framed, as regar 
it to put a party into possession of cer- a minor point, on a supposition w 
tain lands, which were the subject of is proven to be without base, the 
an ejectment suit, it was held right in date must not be so iollowed as io 
that court not to extend the posses- work manifest injustice. It 
sion farther than the land originally construed reasonably. Milwaukee, 
recovered in ejectment, although &c., B. B. Co. v. Boulter, , 
other lands were afterwards drawn 510.
into the controversy. Walden v.
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year one thousand eight hundred and twenty-eight, praying 
for the confirmation of certain claims to lands therein speci-
fied, and founded on a title made and granted by his excel-
lency Don José Coppinger, lieutenant-colonel of the royal 
armies of Spain, civil and military governor of the territory 
of Florida, then subject and belonging to his Catholic 
Majesty, the King of Spain, and chief of the royal exchequer 
of the city of St. Augustine, Florida, to José de la Maza 
Arredondo.

“ That the attorney of the United States in and for said 
district, duly appeared, and answered the said petition ; and 
thereupon such proceedings were had in the said court, that 
afterwards, on the 24th day of November, in the year of our 
Lord one thousand eight hundred and thirty-four, a decree 
was rendered therein in favor of the petitioners ; and the said 
court did thereupon order, adjudge, and decree, that the claim 
of the said petitioner was valid, and that, in accordance with 
the laws and customs of Spain, and under and by virtue of 
the treaty of amity, settlement, and limits, between the 
United States and Spain, ratified by the President of the 
United States on the 22d day of February, one thousand eight 
hundred and twenty-one, and under and by virtue of the laws 
of nations and of the United States, the said claim was there-
by confirmed, adjudged, *and decreed, unto the said 
claimant, to the extent, for the number of acres, and at •- 
the place specified in the grant for the said land, to José de la 
Maza Arredondo ; and as in the certificate and plat of the 
same, made by Andres Burgevin, dated the 14th of Septem-
ber, in the year of our Lord one thousand eight hundred and 
nineteen, and fully in the said cause is set forth, that is to 
say—

“A piece of land, which contains twenty thousand acres, 
situated on both margins of a creek, known as Alligator creek, 
said land commencing a little above the head of said creek, 
and embracing an Indian town, distant about eighty miles 
from the port of Buena Vista, and about forty miles to the 
north-west of Payne’s Town—its first line running north 
twenty degrees west, three hundred and fifty-seven chains, 
begins at a pine marked X, and ends at another marked A ; 
the second line running south seventy degrees west, five hun-
dred and sixty chains, and ending at a stake; the third line 
running south twenty degrees east, three hundred and fifty-
seven chains, and ending at a pine marked II ; and the fourth 
me running north seventy degrees east, five hundred and 

sixty chains.
‘ That an appeal was taken from the decree, so rendered in 
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this honorable court, to the Supreme Court of the United 
States, by the attorney of the said United States, in and for 
the said territory, and such proceedings were thereupon had 
in the said Supreme Court, that afterwards, o: i the day of 

, in the year of our Lord one thousand eight hundred 
and thirty-six, the decree of this honorable court was affirmed ; 
and thereupon the mandate of the said Supreme Court was 
awarded, directing the same to be carried into effect.

“And your petitioner further shows to your honor, that 
upon application to the proper officer of the United States, to 
carry the said decree into effect, by admeasuring to your peti-
tioner the lands specified in the grant, it appears that there is 
error in rendering the said decree, and that the same requires 
to be reformed, in this—

“ That in and by the decree of this honorable court, herein-
before alleged and affirmed, in manner hereinbefore set forth 
by the Supreme Court, your petitioner’s claim was confirmed, 
adjudged, and decreed to be valid ‘ to the extent, for the num-
ber of acres, and at the place as in the grant to the said land 
to José de la Maza Arredondo,’ but it is added in the said 
decree, ‘and as in the certificate and plat of survey of the 
same, made by Don Andres Burgevin, and dated the 14th 
September, one thousand eight hundred and nineteen, and filed 
herein, is set forth, to wit,’ &c., &c. ; and the said decree 
thereafter proceeds to recite the metes and bounds as specified 
and set forth in the survey made by the said Don Andres 
Burgevin.

“ That the land granted to José de la Maza Arredondo, and, 
in the decree before referred to, confirmed and adjudged to 
*fi1y°ur petitioner, is described in the royal grant or title

-I to property, also before *herein referred to, consist of 
‘ twenty thousand acres of land, with title of absolute prop-
erty, of those known as Alachua, about eighty miles distant 
from this city (of St. Augustine) at a place known as “ Big 
Hammock,” about twenty miles from the river Lawanee west-
ward, about sixty miles from St. Johns.’ While the land 
specified in the survey of Don Andres Burgevin is described 
as follows : ‘ twenty thousand acres of land, situated on both 
margins of a creek known as Alligator creek. Said land com-
mences a little above the head of said creek, and embraces an 
Indian town, distant about eighty miles from the post, at Buena 
Vista, and about forty to the north-west of Payne s down, 
&c., &c.

“ That the land specified in the said survey does not con-
form to, or correspond with, the land described in the sai 
grant, and that the surveyor-general of the United States 
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therefore been unable to execute the decree of this honoraole 
court, affirmed as aforesaid by the Supreme Court of the United 
States, and to admeasure to your petitioner the land adjudged 
to him by the said decree.

“ That forasmuch as the land specified in the said grant to 
José de la Maza Arredondo is, by the decree aforesaid, ad-
judged to your petitioner, ‘ to the extent, for the number of 
acres, and at the place, as in the grant for said land,’ your pe-
titioner is entitled to have the same admeasured to him accord-
ing to the terms of the said grant, and the description therein 
contained ; and that if the said survey of Don Andres Burge- 
vin conflicts with the said grant, the said survey must yield 
to, and be controlled by, the terms of the grant.

“ Your petitioner further shows to your honor, that the said 
land was duly surveyed and admeasured, and a plat thereof 
made and returned to this honorable court, and given in evi-
dence in said cause, by Joshua A. Coffee, a competent and 
qualified surveyor, but that the same was omitted in the tran-
script of the record sent to the Supreme Court of the United 
States, although the fact of its having been given in evidence 
appears in the said transcript, a copy of which said survey is 
hereunto annexed.

“ Your petitioner further shows to your honor, that the sur-
veyor-general of the United States hath refused to execute the 
said decree by admeasuring for your petitioner the land thereby 
confirmed and adjudged to him, and that, upon application to 
the commissioner of the General Land-office, he hath in like 
manner refused so to do, until the said decree shall have been 
reformed by the competent authority.

“Wherefore, your petitioner prays this honorable court, the 
premises aforesaid being considered, and due proof thereof 
being made, that the said decree may be reformed, and to that 
end, that a rehearing of the said cause in this behalf may be 
granted; that the title of your petitioner to the twenty thou-
sand acres of land, specified in the grant to José de la Maza 
Arredondo may be adjudged to your petitioner according . 
to the terms and specifications of the said grant, *and 
the survey of the said Joshua A. Coffee, a copy whereof is 
hereunto filed ; or according to a survey to be made under the 
order of this court, by the surveyor-general of the territory of 
r londa, in conformity to the description of the said land in 
he. said grant specified and set forth, to be returned into the 

registry of this honorable court; and that he may have such 
o her and further relief, as in the wisdom of this honorable 
c°urt shall seem meet and right in the premises ; and your 
petitioner, &c., &©., &c.”
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In June, 1844, the court, after hearing an argument, decided 
that the petition for rehearing could not be entertained, and 
ordered it to be dismissed.

From this decree the petitioners appealed to this court.

Berrien, for the appellants.
Nelson, (attorney-general,) for the United States.

Berrien, after stating the case, said: This petition was dis-
missed by the District Court, on the ground that it had not 
been filed in time.

The relief sought by the petitioner is therefore resisted 
solely on the ground that too much time has elapsed since the 
decree was rendered, to entitle them to it.

They have the decree of this court affirming their title to 
twenty thousand acres of land, specified in their grant, and at 
the place therein specified.

The ministerial officer of the government refuses to admea-
sure the land so awarded to them, according to the terms of 
the grant, because the decree also refers to an inconsistent 
description contained in the survey of Burgevin.

And an application to have the decree reformed, according 
to the clear and manifest intent of the court, is resisted on the 
ground of time.

This objection is sustained by a reference to the rules estab-
lished in the English courts of chancery, and recognised here 
in cases to which they apply, in relation to applications for a 
rehearing, and bills of revivor.

And to the argument from analogy, drawn from the limita-
tion of time in our statute, within which appeals may be en-
tered, and writs of error sued out.

As to the first objection: it is submitted that the. rules 
which regulate the proceedings of courts of chancery, in the 
exercise of their general jurisdiction over cases, between indi-
vidual parties, are not applicable to this proceeding.

This case was brought before the court below, and subse-
quently transferred to this court, not by an appeal to the gen-
eral chancery jurisdiction of either, but under the special 
authority given to these courts by the act of 1828, providing 
for the settlement and confirmation of private land claims in 
Florida, and those other acts to which it refers.

The proceeding was by petition; which was required 
J to be conducted *according to the rules of a court of 

scribed, within 
be entered, 
determine the

equity ; and certain limitations of time were pri 
which petitions were to be filed, and appeals to 

But the court was required to settle and
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validity of the title, by a final decree, and the successful 
claimant was entitled to a copy of the decree, and the admeas-
urement by the surveyor-general of the land awarded, with a 
certificate of such admeasurement, for the purpose of obtaining 
a patent from the commissioner of the General Land-office.

No time is specified within which the duties of these officers 
are to be respectively performed.

But in the case of a successful claimant, their acts constitute 
part of the res gesta. They are part of the proceeding; and 
the District Court must, in such case, retain possession of the 
cause, until the mandate of this court is carried into execution.

Its intervention may, in various ways, be necessary to 
direct, or speed the action of the ministerial officers of the 
United States.

Neither the enrolment of the decree in this court, nor of the 
mandate in the court below, can conclude the cause, and fix a 
period from which the time for filing a petition for a rehearing, 
or bill of revivor, is to run.

The case remains open, always liable to be acted on by the 
court below, until the mandate is executed.

No time is prescribed by the act, within which the duties of 
the surveyor-general are to be performed. The nature of 
these duties forbade it. It was to survey wild lands in track-
less forests.

In point of fact, the decision of the surveyor-general, and of 
the commissioner of the General Land-office, that this decree, 
in its present form, could not be executed, was only obtained 
immediately before the application to the court below.

If they erred in that decision, had not the District Court 
power, in the exercise of its authority, to carry the mandate of 
this court into execution to correct that error, and to require 
the survey to be made according to its interpretation of the 
decree ? That was one of the prayers of the petitioners.

No application could be made here. The case had passed 
from this court with its mandate.

It remained with the court below to superintend the execu-
tion of the mandate; and must therefore have remained open 
in that court.

That which is here contended is, that neither the time at 
which the decree is pronounced, in this court, nor that when 
the mandate is filed in the court below, can be considered as 
the. starting point, from which the limitation applicable to 
petitions for rehearing, and bills of revivor, is to be computed.

This seems to result inevitably from the mode of pro-
ceeding.
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The decree of this court is spoken of. But the proceeding 
here is but an affirmance of the decree of the court below.

*The mandate is the certificate of that affirmance, 
J and the case is remanded to the District Court for 

“ such further proceedings,” as according to right and justice, 
and the laws of the United States, ought to be had. It is 
then necessarily open in that court.

It may do whatever “right and justice,” and “the laws of 
the United States,” require to be done.

Here it is obvious that this application is founded on such 
matter.

The impossibility of reconciling the different parts of this 
decree, so as to give it effect, could only be ascertained (from 
the vagueness of this, as of all other Spanish grants,) by the 
experimental surveys of the United States officer.

This suggestion withdraws the case at bar from the author-
ity of that of Thomas and Brockenborough, and of the rules 
of the English chancery.

Repeated experimental surveys were necessary, for the pur-
pose of ascertaining whether the lines of surveys lying in the 
supposed vicinity of those specified in this grant would corres-
pond with those of the survey referred to in the decree. It 
was only when this had been done, that the impossibility of 
carrying this decree into effect, without abandoning the lines 
of the survey of Burgevin, and resorting to those in the 
grant, and the survey of Coffee, could be ascertained.

No laches can be imputed to the petitioners, because 
the time which has since elapsed is not within any legal or 
equitable limitation.

The ground upon which, however, it is apprehended that 
this case ought to be put is, that this case was still open m 
the court below for the purpose of this petition.

The petitioners had a final decree in their favor, as ascer-
taining their title to twenty thousand acres.

As they were required to do, they applied to the surveyor 
to admeasure their land to them. i ♦

This, after repeated efforts, in a wild country, he failed to 
do, alleging certain errors in the decree.

When this was ascertained, application was made. to the 
court below, so to reform the decree as to give the petitioners 
the benefit of it in some form.

This was refused, solely on the ground that such petition 
could not now be received. . n.

If, therefore, this cause is open for any purpose, in the Dis-
trict Court, as we apprehend all such cases must be, while e 
surveyor is engaged in making the survey, in obedience to t e 
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mandate; if that court could have granted relief in any form, 
upon petition, to the appellants, then we suppose that its 
judgment must be reversed, as the petition contains a prayer 
for general relief.

Nelson’s argument was this :
This is an appeal from the decision of the Superior » 

Court of the * district of East Florida, rendered on a L 
petition exhibited in said court by the appellants, praying for 
certain relief, and which was dismissed by said court. The 
error alleged is, that the decree of dismissal was improvidently 
passed.

The petition is spread upon the record, and need not be 
repeated here.

It is sufficient to state, that it seeks to reform a decree of 
the court to which it was presented, passed on the 24th day of 
November, 1834, and which was, at the January term, 1836, of 
this court, upon an appeal prosecuted by the United States, 
affirmed. 10 Pet., 308.

The object sought to be effectuated is to make the decree 
available for other lands than those covered by it, under an 
allegation that the recitals in said decree are erroneous, and 
this it is proposed to do by the instrumentality of the petition 
set out in the record.

The appellee maintains that the court below, in dismissing 
the petition, committed no error, and that the same ought not 
to have been entertained by it, because of the lapse of time 
from the rendition of the decree proposed to be reformed, to 
the exhibition of the petition in this case.

The proceedings in the court of Florida were had in pur-
suance of the provisions of the act of Congress of the 23d of 
May, 1828,. entitled “An act supplementary to the several 
acts providing for the settlement and confirmation of private 
land-claims in Florida,” the 6th section of which provides that 
‘‘all claims, &c., shall be received and adjudicated by the 
judge of the Superior Court in which the land lies, upon the 
petition of the claimant, according to the forms, rules, regula-
tions, conditions, restrictions, and limitations, prescribed to 
the district judge, and claimants in the state of Missouri, by 
act of Congress,, approved May 26th, 1824, entitled ‘An act 
enabling the claimants to lands, within the limits of the state 
o Missouri and territory of Arkansas, to institute proceedings

try the validity of their claims.’ ”
The 2d section of the act last referred to leclares, “that 

every petition, which shall be presented, under the provisions 
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of this act, shall be conducted according to the rules of a 
court of equity.”

The question then to be decided is, in the view entertained 
by the appellees, whether, according to those rules, the peti-
tion for a rehearing, filed in this case, was in time to justify 
the court below in opening the original decree ?

This was passed on the 24th day of November, 1834, and 
was affirmed in this court in January, 1836, and the present 
petition was filed on the 21st day of May, 1844.

A rehearing will not be granted, if once the decree has 
been enrolled, even if only one of several defendants has 
caused the enrolment. 1 Sch. & L., 234.
*6181 Whatever may be the capacity of a bill of revivor or

-I review, to *open a decree thus enrolled, a petition for a 
rehearing is incompetent to such an end. Bennett n . Werter, 
2 Johns. (N. Y.) Ch., 305, 3 Ch. Rep., 94.

But in this case, the lapse of time, in analogy to the princi-
ples of law applicable to limitations, is a bar to any relief 
under this petition, if not, indeed, under any form of proceed-
ing. 10 Wheat., 146; 8 Pet., 123.

The 22d section of the Judiciary Act of September 24, 
1789, limits writs of error and appeal to five years. 1 Story 
Laws, 60; 2 Id., 905, 906, § 5; McClung v. Silliman, Wheat., 
598.

Appeals in cases arising under the act of 1828, are governed 
by the 7th and 9th sections thereof.

And the 12th section provides, that claims not brought or 
prosecuted to final decision within two years shall be barred.

Besides, in this case, a mandate had been sent down from 
the Supreme Court to the Superior Court of Florida; and 
after a mandate, no rehearing will be granted. Sibbald v. The 
United States, 12 Pet., 492.*

It is a mistake to suppose, that the object of this petition 
was to operate upon a ministerial officer, the surveyor-general, 
in the execution of the decree of the court; its purpose was 
to reform the decree itself, and to assert, substantially, a new 
claim. This, it is respectfully insisted, it is not competent for 
the appellants to do in the form they have adopted.

Mr Justice CATRON delivered the opinion of the court.
On the facts presented, one consideration is whether the 

petition was dismissed for a proper reason. The petition was 
moved on by the claimant’s counsel—and resisted on the 
ground that it had not been filed within the time allowed by 
law, and the rules of the court: and it is insisted it was i»* 
missed for this reason,’ which is insufficient; as the bar o ve 
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years cannot be interposed under the circumstances. If this 
had been the reason given, it would be immaterial, if the order 
was proper for other reasons. The 32d section of the Judi-
ciary Act prescribes the duty of this court in such cases, and 
directs it to proceed and give judgment according to the right 
of the cause, and matter in law, without regard to any imper-
fections in the judgment.

But we do not apprehend any imperfection to exist; the 
court says—“It is considered that a petition for a rehearing 
cannot now be entertained by this court, in this cause.” And 
why not? In 1829, a proceeding was instituted in the Superior 
Court of East Florida by the claimants for the confirmation 
of a claim for twenty thousand acres of land granted to Arre-
dondo : In 1830 that court declared the title valid, on the face 
of the title-papers; this fact existing, the next presented for 
ascertainment was the sufficiency of the description as to the 
general locality of the land granted. But the duties 
of the *court did not end here; by the 2d section of 
the act of 1824 it was not only given full power and authority 
to hear and determine all questions arising in the cause rela-
tive to the validity of the title, and the descriptive identity of 
location on the face of the title; but thirdly to settle the pre-
cise boundaries of the land on the ground; founding its 
decree on an existing survey, if a proper one was produced, 
and if not, to let the party proceed according to the 6th sec-
tion of the act. On the face of the title no material difficulty 
seems to have arisen; but to identify the land called for was 
most difficult, and probably impossible: If the grant had been 
unaided by a survey, it cannot well be perceived how it could 
have escaped from the principles on which were rejected the 
claims of Forbes, Buyck, and Joseph Delespine, (found in 15 
Pet.,) and of Miranda, (in 16 Pet.) To avoid doing so, the 
land was decreed by metes and bne-marks, founded on a sur-
vey (purporting to have been made for the land granted) by 
Don Andres Burgevin on the 14th of September, 1819.

I his survey, it is contended, is for land lying in a different 
locality from that referred to in the grant, and being so, it is 
urged, that according to the rulings of this court, no survey 
could be made for any other land than that granted after the 
^4th of January, 1818 ; as this would in effect be a new grant, 
which the treaty prohibited after that date, according to the 
cases of Clarke and Huertas, in 8 and 9 Pet., and that of 
-Forbes, 15 Id., 182; and there being no equivalent provided 
in the grant to except the case from these principles, the sur- 
vey could not legally hi the basis of a decree.

This may have been true, and the decree for the land con- 
Vol . tit .—45 705 



6i9 SUPREME COURT.

Chaires et al. ». The United States.

tained in Burgevin’s survey erroneous; but the question is, 
whether the court below had any power to correct it ? If it 
had not, then no petition for such purpose could be heard, 
either on the part of the United States, or the claimants in 
that court.

From the decree made in 1830, an appeal was prosecuted by 
the United States to this court; the claimants rested content, 
and prosecuted no cross appeal. 10 Pet., 308. On a hearing, 
the decree below was affirmed for the specific land, and the 
cause remanded for further proceedings, to the end that a 
patent might issue, pursuant to the 6th section of the act of 
1824, which declares it shall be for the land “ specified in the 
decree; ” and prohibits a survey for any other land, unless 
that decreed has been disposed of, when a change is authorized 
by the 11th section; but as no other appropriation of the 
land set forth in the decree is alleged to exist, this circum-
stance is out of the present case.

The claimants not being willing to take the land in Burge- 
vin’s survey, assumed the right to have a re-survey made, or to 
have adopted that made by Joshua A. Coffee, on their behalf, 
in 1834, which they allege is at the place called for in the 
grant; and this on the ground that the decree of 1830 is in-
consistent, it being in confirmation of the land granted, and 

a^so Burgevin’s survey—*the places not being the 
J same. This change was refused at the land-office here, 

for the reason that the decree excluded such a change until it 
was altered by the proper judicial authority. For this pur-
pose the petition for a re-hearing was filed, seeking to have 
the decree of 1830 reformed, and that part of it establishing 
locality and boundaries set aside or disregarded, and the land 
located elsewhere. This the Superior Court of East Florida 
had no power to do, on the facts set forth by the petition, 
because the decree of this court, made in affirmance of that 
made below, is conclusive on the inferior court; and it has no 
authority to disturb it by the mode proposed, but can only 
execute our mandate, and settle so much as remains to be 
done. For the principle, governing in like cases, we refer to 
the ex parte application of Sibbald, and the rules there laid 
down, (12 Pet., 489, 490,) to which nothing need be. added; 
as they are altogether adverse to the present proceeding, and 
show that the jetition was properly dismissed.
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The  United  State s , app ellants , v . Will iam  Marvin .

The act of the 26th of May, 1830, providing for the final settlement of land 
claims in Florida, must be construed to contain the same limitation of time 
within which claims were to be presented as that provided by the act of 
23d of May, 1828.

That limitation was one year. The courts of Florida, therefore, had no right 
to receive a petition for the confirmation of an incomplete concession after 
the 26th of May, 1831.

The case in 15 Peters, 319, examined and distinguished from the present.

This  was an appeal from the Superior Court for the district 
of East Florida.

It was a land claim, and as the opinion of the court turned 
entirely upon the question, whether or not the claim was 
filed in time in the court below, it is only necessary to state 
the circumstances which bear upon that point.

On the 23d of May, 1828, (1 Land Laws, 439,) Congress 
passed an act, the 12th section of which was as follows:

“That any claims to lands, tenements, and hereditaments, 
within the purview of this act, which shall not be brought 
by petition before said court within one year from the passage 
of this act, or which, being brought before said court, shall, 
on account of the neglect or delay of the claimant, not be pros-
ecuted to a final decision within two years, shall be forever 
barred, both at law and in equity; and no other action at com-
mon law, or proceeding in equity, shall ever thereafter be sus-
tained in any court whatever.”

On the 26th of May, 1830, another act was passed,
(1 Land *Laws, 466,) providing for the final settle- 1 
ment of land claims in Florida. It confirmed certain claims 
under a league square, which had been recommended for con-
firmation by the register and receiver of the land-office, acting 
as commissioners in the district of East Florida, and then 
proceeded to enact by the 4th section, as follows:

“ That all the remaining claims which have been presented 
according to law, and not finally acted upon, shall be adjudi-
cated and finally settled upon the same conditions, restrict-
ions, and limitations, in every respect, as are prescribed by the 
act of Congress, approved 23d May, 1828, entitled “ An act 
supplementary to the several acts providing for the settlement 
and confirmation of private land claims in Florida.”

June’ 1843, Marvin filed in the clerk’s office 
o he Superior Court for the district of East Florida, a peti- 
ion, claiming title to seven thousand acres of land which had
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been granted to Bernardo Segui, in the year 1815, by Estrada, 
then the Governor of East Florida. He further stated that 
the claim had been presented to the commissioners, recom-
mended by them to Congress for confirmation, and confirmed 
by Congress to the extent of one league square, by the act of 
May 23, 1828.

An answer being filed on behalf of the United States, and 
sundry matters being given in evidence by the petitioner, the 
cause came on for trial, when the court decided that by the 
act of Congress of May 26, 1830, the claimant was not bound 
to file his petition within one year from the passage of said 
act, and then proceeded to decree in favor of the claim.

From this decree the United States appealed to this court.
The cause was argued by Mr. Nelson, (attorney-general,) 

on behalf of the United States, and by Mr. Marvin, for the 
defendant in error.

Mr. Nelson referred to the acts of Congress above cited, 
and said that the question under this head was, whether the 
limitation of time prescribed by the act of 1828 was continued 
by the act of 1830. The case in 15 Pet., 319, was relied upon 
by the other side, and was the foundation of the opinion given 
by the court below. But the point did not arise in that case, 
because there a petition had been filed in time. In all other 
land laws there was a limitation, because the policy of the 
government was to have all land claims settled within a given 
time.

Marvin argued in the following manner.

The petition in this case was filed June 17, 1843, and the 
only point of any difficulty in the case, and the only one 
argued in the court below, is, whether the petition was filed 
in proper time.

The correct decision of this question depends upon the con-
struction to be given to the 4th section of the act of Congress 

of May 26, *1830, entitled “ An act to provide for the 
J final settlement of land claims in Florida,” and to the 

12th section of the act of May 23d, 1828, entitled “An act 
supplementary to the several acts providing for the settlement 
and confirmation of private land claims in Florida.” .

By the 4th section of the act of May 26, 1830, it is provid-
ed, that “ all the remaining claims which have been presented 
according to law, and not finally acted upon, shall be adjudi-
cated and finally settled, upon the same conditions, restric-
tions, and limitations as are prescribed in the act of 1828.
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This claim had been presented, according to law, to the land 
commissioners, and by them presented to Congress, and 
recommended for confirmation. It remained to be finally 
settled, Congress confirming only to the extent of one league 
square.

The point of difficulty, if any, is in the true meaning of the 
words “conditions, restrictions, and limitations.” These 
words do not necessarily mean a limitation as to time. By 
the 12th section of the act of May, .1828, claims were to be 
brought by petition before the court, within one year there-
after, i. e. by May 23d, 1829, and prosecuted to final decision 
in two years, i. e. by May 23d, 1830. Yet the Congress says, 
May 26,1830, more than two years afterward, that the remain-
ing claims shall be adjudicated upon the same limitations, &c., 
as in the act of 1828, which would be impossible, if these 
words included the idea of time; for the time to file the peti-
tion, and even for final decision, had already expired, and no 
proceedings could be had. But the Congress intended, by 
the 4th section of the act of 1830, that the proceedings should 
be had for a final settlement. The title of the act is, “ to pro-
vide for a final settlement,” &c. These words then cannot 
intend a limitation as to the time of commencing proceedings, 
but mean those various conditions, restrictions, and limita-
tions, in regard to the practice, course of proceedings, &c., 
&c., required by the act of 1828, and the Missouri act upon 
the same subject.

This point was argued in the case of the United States v. 
Delespine, 15 Pet., 319, and the court says, there “is no direct 
limitation in the act of 1830.” Will the court imply a limita-
tion as to time in this highly remedial statute, and by such 
implication defeat a final settlement of these land claims, to 
effect which was the object of passing the act, and in which 
both parties are interested; and that, too, in a case where the 
minority of heirs repels any imputation of laches on the part 
of the claimants ? Justice and public policy are both against 
any such implication.

Mr. Justice CATRON delivered the opinion of the court.
This is an appeal from a decree rendered by the Superior 

Court of the district of East Florida, by which it was 
adjudged that no limitation existed to the filing for adjudica-
tion a claim for land under the acts of 23d May, 1828, and of 
26th May, 1830.

The petition to the Superior Court of Florida was 
led in 1843 by Marvin, to have confirmed to him *- 
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seven thousand acres of land on the river St. Johns, by a 
concession in the first form made in favor of Don Bernardo 
Segui, on the 20th December, 1815, by Governor Estrado: 
and the first question presented below was, and is here, had 
the Superior Court jurisdiction to entertain the cause? That 
court having adjudged that the act of 1830 had no limitation 
in it, and our conclusion being to the contrary, we will briefly 
state our reasons for reversing the decree and for ordering the 
petition to be dismissed.,.

The first act conferring jurisdiction on certain courts of the 
United States, to adjudge titles to land of the foregoing 
description, was that of May 26, 1824, and applicable to lands 
lying within the state of Missouri and territory of Arkansas. 
By the 5th section of that act it was declared, that all claims 
within its purview should be brought by petition before the 
District Court within two years from the passing of the act; 
and when so brought before the court, if the claimant, by his 
own neglect or delay, failed to prosecute the cause to final 
decision within three years, he should be forever barred, both 
at law and in equity; and that no other action at common 
law, or proceeding in equity should ever thereafter be sus-
tained, in any court whatever in relation to said claims.

By the act of 1828, sect. 6, the provisions of the act of 
1824 were extended to the Superior Court of Florida, with 
some modifications; and among others by sect. 12, that any 
claims to lands within the purview of that act which should 
not be brought by petition before the proper court within one 
year from the passing of the act; or which, being brought be-
fore the court, should not on account of the neglect, or delay 
of the claimant, be prosecuted to a final decision within two 
years, should be forever barred; and that no action at com-
mon law or in equity should ever thereafter be sustained in 
any court whatever. And by sect. 13, the decree was to be 
conclusive between the United States and the claimant.

The act of 1830, in its 1st, 2d, and 3d sections, confirms 
various claims; and in the 4th section declares, that all e 
remaining claims which had been presented according to law 
to certain boards of commissioners referred to in the previous 
sections, and not finallv acted on by Congress, should be a ju 
dicated and finally settled upon the same conditions, restric-
tions and limitations, in every respect, “ as are prescri e y 
the act of Congress approved May 23, .1828, entitled an ac 
supplementary to the several acts providing for the se 
and confirmation of private land claims in ,*rorida. 
last law of 1830 is also entitled an act to provide for the same
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purpose: It is supplementary to, and in effect re-enacts the 
law of 1828; carrying with it the entire provisions of the pre-
vious statutes, save in so far as previous parts of them were 
modified by subsequent conflicting provisions. The policy of 
Congress *was to settle the claims in as short a time as 
practicable, so as to enable the government to sell the L * 
public lands; which could not be done with propriety until th? 
private claims were ascertained. As these were many in num-
ber, and for large quantities, no choice was left to the govern-
ment but their speedy settlement, and severance from the 
public domain; such has been its anxious policy throughout, 
as appears from almost every law passed on the subject. In 
1828 the time for filing petitions before the courts was even 
reduced from two years to one, and a positive bar interposed 
in case of failure. This policy we think Congress intended 
to maintain, and that the courts of Florida had no jurisdiction 
to receive a petition for the confirmation of an incomplete 
concession like the one before us, after the 26th of May, 1831.

Some stress has been placed on the language employed by 
this court in Delespine s case, 15 Pet., 329; and on which it is 
supposed the court below founded its decree on the head of 
jurisdiction. There an amended petition had been filed after 
the expiration of a year from the 26th of May, 1831, and the 
question was whether the defective petition, filed in time, had 
saved the bar, and it was held that it had. But so far from 
holding that no bar existed, the contrary is rather to be in-
ferred; the direct question was neither decided or intended 
to be.

For the reasons stated, we order the decree of the Superior 
Court of East Florida to be reversed, and direct that the ap-
pellees’ petition be dismissed.

Llewellyn  Price , Jun ., for  the  use  of  Dani el  W. Gaul - 
ley , Plaintif f  in  error , v . Martha  A. Sessi ons .

Where a testator devised certain property to his infant daughter, to be deliv-
ered over to her when she should arrive at the age of eighteen years, and 
the daughter, at the age of sixteen, married the executor who had the prin-
cipal management of the estate, and possession of the property devised, he 
must be considered as holding it as executor, and not as husband.

The executors had no power to deliver the property to the daughter, or to her 
guardian, or to her husband, before the happening of the contingency men-
tioned in the will.

The law of the state of Mississippi, providing that a wife should retain such 
property in her own right, notwithstanding her coverture, having gone into 
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operation before the daughter arrived at the age of eighteen years, the dis-
tribution to her must be considered to have been made under that law.1

The property, therefore, cannot be responsible for the husband’s debts.2

This  case was brought up, by writ of error, from the Cir-
cuit Court of the United States for the southern district of 
Mississippi.

The facts were these:
In June, 1836, Russell Smith died, leaving a will, 

■I the second section *of which directed that his just 
debts and funeral expenses be paid, and that, for this pur-
pose, the force be kept together on his plantation, Sylvan Vale, 
and prudently managed until that crop, or the subsequent one, 
should yield a fund to pay said debts.

The third section bequeathed to his step-son, William D. 
Griffin, four quarter-sections of land, and seventeen slaves; 
and continued as follows: “which property is to be delivered 
to the said William D. Griffin, by my executors, when he shall 
arrive at the age of twenty-one years; and should he, the said 
William D. Griffin, die before he arrives at the age of twenty- 
one years, then, and in that event, the aforesaid property, real 
and personal, is to be equally divided between my dear be-
loved brothers-in-law, E. J. Sessions, P. W. Defrance, W. Le 
Defrance, and Charles A. Defrance, provided they be living; 
if not, then it is to revert to my estate again, to be disposed 
of as hereinafter provided.

“ 4thly. I give and bequeath unto my dear beloved daughter, 
Martha Ann Smith, all the remaining balance of my estate, 
real and personal, not mentioned in my bequest to William D. 
Griffin, and should he and the others before-mentioned, to 
whom the said legacy was to descend, all be dead, she is also 
to inherit it, the said legacy to W. D. Griffin; but, at all 
events, the property is to be kept together, and the force 
worked on the plantation, until my said daughter, Martha

1The executor married the heiress 
in 1838, and the act referred to took 
effect in 1839. It was therefore by the 
mere force of the will that he was pre-
vented from taking the property at the 
date of his marriage with his wife. 
The executor was the custodian of the 
property under the will; and the same 
would be the case if the property was 
to have been held by a person to be 
appointed by court, or a guardian. 
The general rule is, however, (aside 
from a statute) that the husband upon 
marrying an infant is entitled to all 
her personal property. Shelley v.
Wesbrook, Jac., 467; Whitfield v.
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Hales, 12 Ves., 492; Kettletas v. 
Gardner, 1 Paige (N. Y.), 488; 
Brick’s Estate, 15 Abb. (N. Y.iPr., 
12; Holmes'?. Field, 12Ill., 424; Shutt 
v. Carloss, 1 Ired. (N. C.), Eq., 2o2; 
Burr v. Wilson, 18 Tex., 367; Posch 
n . Frier, 3 Harr. (N. J.), 204. Before 
taking possession of the property, the 
husband should make a motion in the 
court appointing the guardian to have 
the property turned over to him, which 
will be granted as a matter of course. 
In re Whittaker, 4 Johns. (N. Y.) Ch., 
378

2 See Paige v. Sessions, 4 How., 122,
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Ann, arrives at the age of eighteen years, at which time my 
executors are to deliver over to her all of the property first 
set apart for her, and still retain the possession of the legacy 
to W. D. Griffin, and not deliver it to her, if he lives until he 
is twenty-one years of age; and if he dies, the mode is pointed 
out for them to pursue. But should my said daughter, Martha 
Ann, die before she arrives at the age of eighteen, or has an 
heir of her own body, then the legacy left her, as also that 
may descend to her from the first legacy, (to W. D. Griffin,) 
is to be disposed of as follows, to wit: ” &c., &c.

He further appointed E. J. Sessions, P. W. Defrance, John 
Lane, and George Selser, executors; and John Lane, guardian 
to his daughter, Martha, the defendant in error in the present 
suit, who was, at that time, about fourteen years of age.

On the 25th of July, 1836, the will was admitted to pro-
bate, and letters testamentary were granted to three of the 
executors, viz., Sessions, Lane, and Selser; and Lane was also 
appointed guardian to the child.

On the 8th of May, 1838, Sessions, together with Samuel 
Fernandis, and H. Fernandis, executed to Price, the plaintiff 
in error, two promissory notes; one payable eight months after 
the 1st of May, 1838, for $2345.11, and the other payable 
twelve months after the 1st of May, 1838, for $2401.16; both 
being negotiable and payable at the office of the Planters’ 
Bank, Vicksburg, Mississippi.

In September, 1838, Sessions, one of the executors, 
married Martha, *the daughter of the testator, she 
being, at that time, about sixteen years of age.

In August, 1839, Price, a citizen of the republic of Texas, 
and suing for the use of Gaulley, a citizen of the state of New 
York, brought suit against the three makers of the notes afore-
said, in the Circuit Court of the United States.

At November term, 1839, he obtained a judgment against 
the . whole three, and in December following issued a fieri 
facias upon the judgment.

The property levied upon was suffered to remain in the 
hands of the possessors, upon their executing a forthcoming

In 1839, the legislature of Mississippi passed an act, (Acts, 
• 2,) the 22d and 23d sections of which were as follows:

“Sect. 22. Any married woman may become seised or pos-
sessed of any property, real or personal, by direct bequest, 
demise, gift, purchase, or distribution, in her own name, and 
as of her own property; provided, the same does not come 
irom her husband after coverture.

“ Sect. 23. Hereafter, when any woman, possessed of a pro-
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per+y in slaves, shall marry, her property in such slaves, and 
their natural increase, shall continue to her, notwithstanding 
her coverture; and she shall have, hold, and possess, the same, 
as her separate property, exempt from any liability for the 
debts or contracts of the husband.”

The 24th section gave to a woman who became entitled to 
slaves, during coverture, the same right which the preceding 
section gave to those women who possessed slaves at the time 
of marriage.

In January, 1840, Sessions and wife executed two mort-
gages; one to the Commercial and Railroad Bank of Vicks-
burg, of land and negroes, to secure $21,661.19, and the other 
to the Planters’ Bank, of other land and negroes, to secure 
$7121.20.

In May, 1840, the forthcoming bond, already spoken of, was 
forfeited, the effect of which was equivalent to a judgment 
against principal and sureties, for debt, interest, and costs.

On the 23d of November, 1840, the executors of Russell 
Smith presented their account to the Probate Court, by which 
it was received, examined, allowed, and ordered to be recorded; 
and the executors were discharged from further accounting 
with the court, unless thereafter cited by parties interested.

The estate was made Dr., $39,345 70
And allowed a credit of 13,636 12

By which it appeared the executors had overpaid $25,709 48
In January, 1842, an alias fieri facias was issued against 

Sessions, together with the securities on the forthcoming bond, 
and levied upon the land and negroes which were devised to 
Martha by her father.

*In February, 1842, Martha claimed the property as 
$ ‘J her own, and *the question was brought before the 

court below on the validity of said claim.
Upon the trial, the claimant then introduced John Lane, 

one of the executors, whose competency w’as objected to by 
the plaintiff, but was permitted to testify by the court. baid 
witness testified that Egbert J. Sessions, one of the defendants 
in the above-named fieri facias, had acted as executor from 
the time he qualified as such, in conjunction with the two 
other executors; that Egbert J. Sessions had taken 
of the plantation and slaves, as executor, and had since a 
the actual control and management thereof; that the P^s^?s‘ 
sion of Sessions was joint with the other executors, and e 
control of the slaves was given to him by the other execu ors 
as a matter of convenience, as he, Sessions, lived on the a join 
ing plantation. The witness further testified, that the es a e 
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of Russell Smith was unsettled, and that there are now out-
standing debts against the estate of Russell Smith, unpaid, 
amounting to upwards of twenty thousand dollars. Witness 
further testified, that the accounts of the affairs of the estate 
had been kept and rendered mostly by Egbert J. Sessions, the 
witness, Lane, having made but two annual settlements. 
Witness stated that he had rendered accounts, as guardian of 
claimant, Martha A. Sessions. Witness further stated, that he 
considered Egbert J. Sessions in possession of the property, in 
the capacity of executor of Russell Smith; that the claimant 
and Egbert J. Sessions had intermarried in 1838; that said 
Sessions was now in possession of the property since the mar-
riage ; that no formal act of delivery of the property to E. J. 
Sessions, by the executors, had taken place since the marriage 
of the claimant with said Sessions.

The plaintiff proved that claimant was now about twenty 
years of age,' and was sixteen years of age at the time of her 
marriage with said Egbert J. Sessions, which was in Septem-
ber, 1838.

The plaintiff proved by John Lane, that he assented to the 
execution of the two mortgages above named, by Sessions and 
wife, the present claimant.

The claimant then proved, that the debts enumerated in said 
mortgage before referred to, was, as she believed, in renewal of 
debts contracted with the bank by Russell Smith, in his life-
time, the claimant’s father.

Said John Lane further proved, that he was a director in 
one of the banks to which said mortgages are made; that he 
had assisted Sessions in making the arrangement with the 
bank, and also assented that he, Sessions, and claimant should 
mortgage the property to the banks.

This was all the proof in the cause; and, thereupon, the 
court instructed the jury, “ that the property devised and 
bequeathed by the will of Russell Smith to the claimant, 
Martha A., did not vest in her, nor was she entitled to 
the possession of it until she, the *claimant, arrived at L 
the age of. eighteen years; and although she married the 
defendant in the execution before that time, the title of the 
property could not be vested in him until the claimant at-
tained eighteen years of age, at which time, under the will, 
she became entitled to the possession of it; that the property 
P1 controversy is a chose in action, and could not vest in her 
husband until she or he had reduced it to possession, which 
could not be done, by the terms of the will, before she 
^_as 7ears aSe’ therefore, when the act of
he Mississippi legislature, securing to married women their 
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property, free from the debts of their husbands, (which went 
into effect in April, 1839,) the claimant had not attained the 
age of eighteen years, the husband had no legal estate in it, 
and it could not be subject to this execution; and if they 
believe from the evidence, that the possession held by Egbert 
J. Sessions, one of the defendants in the execution, was held 
as executor up to that time jointly with the other executors, 
such possession vested in him no legal interest by his marriage 
with the claimant, either to the land or slaves, or other per-
sonal property.

“ To which instructions of the court the plaintiff excepted, 
and rendered this his bill of exceptions at the time, before the 
jury retired from the bar, which he prayed might be signed, 
sealed, enrolled, and made a part of the record, which is done 
accordingly. J. Mc Kinle y , [seal .]”

Under these instructions the jury found a verdict for the 
claimant, and to review their correctness, the writ of error 
was brought.

Henderson, for the plaintiff in error.
Crittenden, for the defendant in error.

Henderson, referred to the following assignment of errors 
which had been filed in the court below:

1. The court erred in instructing the jury—
“ That the property devised and bequeathed by the will of 

Russell Smith to the claimant Martha Ann, did not vest in her 
until she arrived at the age of eighteen years.

2. The court erred in instructing the jury—
“ That the title to the property did not vest in Egbert J. 

Sessions until the claimant arrived at eighteen years of age.
3. The court erred in instructing the jury—
“ That the property in controversy is a chose in action, and 

could not vest in the husband of the claimant, until she or he 
had reduced it to possession.”

4. The court erred in instructing the jury—
“ If, when the act of the Mississippi legislature, securing to 

married women their property, free from the debts of their 
husbands, (which went into effect in April, 1839,) the claim-
ant had not attained the age of eighteen years, the husband 
had no legal estate in it, and it could not be subject to this 

execution.”
J *5. The court erred in instructing the jury—

“ If they believed, from the evidence, that the possession 
held by Egbert J. Sessions, one of the defendants in the
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execution, was held as executor up to that time, (when the 
act of the legislature of Mississippi, above referred to, was 
passed,) jointly with the other executors, such possession 
vested in him no legal interest by his marriage with the 
claimant, either to the land or slaves, or other personal 
property.”

6. The court instructed the jury contrary to the law of 
the case.

His argument then proceeded as follows:
Notwithstanding that Russell Smith died in June, 1836, and 

his daughter Martha married the said Egbert in September, 
1838, and the married woman’s act took effect on the 15th 
April, 1839, yet, as from the proof it is to be inferred that 
Martha was not eighteen years old till about June, 1840, it is 
assumed the legacy could not vest till the latter date, and 
therefore was property acquired to her after the said statute 
took effect, and was therefore secured to her by the 3d section 
of that act, which is as follows:

“That when any woman during coverture shall become 
entitled to, or possessed of, slaves by conveyance, gift, inher-
itance, distribution, or otherwise, such slaves, together with 
their natural increase, shall inure and belong to the wife, in 
like manner as is above provided as to slaves which she may 
possess at the time of marriage.”

As to all such slaves, she is entitled, as per sect. 2, to hold 
them as her property; the control and usufruct, however, to 
belong to the husband, agreeable to laws heretofore in force.

The Superior Court of Mississippi has decided that this 
statutory estate of a married woman is not the sole and sepa-
rate estate known to the common and chancery law: that the 
latter may still be created, though the statute has not created 
such estate, but has only secured personal property to a mar-
ried woman, in the same way lands, in her own right, were 
secured to her at common law. 2 Sm. & M. (Miss.), 165, 570.

We maintain—
1st. That by the will of Russell Smith the legacy to his 

daughter Martha vested on the instant of his death, and 
possession only was deferred; and her marriage with Egbert 
J. Sessions invested him with a right of property in said 
legacy, subject only to like postponement of possession. 4 
Hen & M. (Va.), 411; 4 Call (Va.), 321; 1 How. (Miss.), 
563, 564; 3 Id., 312, 395, 396; 1 Wash. (Va.), 30.
. That to fix a husband’s right of property to a legacy accru-
ing to his wife, either before or during coverture, it is not 

he should reduce it to possession. 3 How. (Miss.), 
395, 396; 4 Id., 214.
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Especially is this true of a legacy, the possession of which 
is *postponed by the will, by which the husband’s right to 
reduce to possession is delayed. 4 Hen. & M. (Va.), 411.

2d. The court below erred in charging the jury, that “the 
property in controversy is a chose in action, and could not 
vest in her husband until he or she had reduced it to posses-
sion, which could not be done by the terms of the will until 
she was eighteen years,” and therefore that the title could not 
vest in husband, &c., till after wife was eighteen.

Whatever question maybe made of what constitutes a chose 
in action, whether it may be property out of possession, or 
only a right to recover money due by contract, or by tort, it is 
manifest, from the state of facts in this case, these slaves were 
not, (in relation to Egbert J. Sessions,) in any sense, a chose 
in action. He had the actual and controlling possession of 
the slaves from the time of marriage. And the right to them, 
which vested in him by virtue of the marriage, concurring 
with his actual possession, precludes the possibility that these 
slaves were, to him, choses in action. Himself was the execu-
tor—whom could he sue ? both title and possession were his 
own—for what could he sue ? True, he had a right to account 
with the probate court for his administration, but he neither 
could sue, nor be sued, for these slaves. See 1 How. (Miss.), 
563, 564.

3d. The court erred, also, in instructing the jury that if 
Egbert J. Sessions had possession of the slaves levied, before 
his wife was eighteen years old, such possession could only be 
as executor, and could not invest him with the necessary pos-
session to fix his marital right in the property.

If possession of a wife’s legacy be postponed by the will, 
the husband, it is true, cannot be entitled to recover its pos-
session; but for that same cause his marital right to the legacy 
shall not be prejudiced. 4 Hen. & M. (Va.), 411; 3 How. 
(Miss.), 313; 1 Wash. (Va.), 30.

Now, by the laws of Mississippi, where a will does not other-
wise appoint, executors and administrators are bound to pay 
over legacies, or make distribution, twelve months after letters 
granted. Rev. Co., How. & Hutch., p. 406, §§ 70, 71.

The executors had this estate in administration from testa-
tor’s death, in June, 1836, till Martha Ann married E. J. Ses-
sions, (one of the executors,) in September, 1838, two years 
and three months in all.

But for the provision of the will, that the slaves should be 
kept together till the legatee, Martha, should arrive at eighteen 
years of age, the lawvwould have terminated the executors 
right of possession more than a year before the marriage.
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It was not, therefore, in right of their legal office of execu-
tors that the possession was then held, but by the appointment 
of the will only. The husband, therefore, had all the 
possession of this *vested legacy at the time of his mar- *- 
riage of which the legacy was capable; and the law required 
nothing more of him to perfect his title jure mariti. 3 How. 
(Miss.), 313.

Two months after Egbert J. Sessions’ marriage this judg-
ment was obtained against him, which, by the statute of Mis-
sissippi, binds property, personal as well as real, from its date. 
Rev. Co., How. & Hutch., p. 621; 6 How. (Miss.), 562, 567.

But if we are mistaken in all the preceding, still the charge 
of the court and the verdict of the jury would be wrong; be-
cause, if the title to the property was in the wife, the usufruct 
for life is, by the statute of 1839, reserved to the husband, and 
that his life-estate would be subject to execution for his debts. 
6 How. (Miss.), 562; 2 Munf. (Va.), 501; 4 How. (Miss.), 
230; 2 Id., 39.

Crittenden, for the defendant in error, insisted—
1. That the property devised was not fully vested in her 

till she arrived at the age of eighteen years.
_ 2. That whatever right or interest might have been pre-

viously vested in her by the will, she had not, nor was she 
entitled to, seisin or possession of the land or slaves before 
she attained that age.

And therefore, as she did not attain it until after her mar-
riage, and after the passage of said act, the provisions of that 
act apply to and protect the land and slaves devised to her 
from the debts of her husband and from the execution in 
question; and, consequently, that said verdict and judgment 
are correct, and ought to be affirmed.

Mr. Crittenden said that this case strikingly illustrated the 
wisdom of the law of Mississippi, which was emphatically 
called “ a woman’s law.” The executor married the daughter 
at the age of sixteen, and the honeymoon was scarcely over 
when an execution came to sweep away all that had been pro-
vided for her future comfort. The only inquiry is, whether 
the legacy was vested or not. Suppose she had died, would 
he husband have had it? Not so, because it was to be applied 
o charitable purposes. If payment was only postponed, the 
aw would consider it as a vested legacy, but the consequences 

° a X^^d legacy do not follow here; therefore it cannot be 
ik' ™ devise over shows that it was not the intention of 
. e testator that the legacy should vest immediately, and his 
in ention must be the guide to the construction of his will. It
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is true that chancery inclines to consider legacies as vested, 
when it is doubtful, but all agree that every thing must give 
way to the intention of the testator, to ascertain which is the 
object of all rules. In this case, the intention is clear. There 
is a present gift, but the legatee is not to come into possession 
till the age of eighteen, and in the mean time the executor is 
to have it, who is directed how to apply it. Again, if the 
*8^21 legacy ves^ed and she had died before reaching the age

J of eighteen, it would have gone to her personal Repre-
sentatives, but the will gives it another direction. 1 Rop. 
Leg., 378, et seq.; 3 Ves., 236, 536; 1 Meriv., 422, 428; 8 Ves., 
547; 2 Meriv., 363, 384.

The rule is, that where interest on a legacy is given to a 
legatee, courts are inclined to consider it as a vested legacy, 
although the payment may be postponed to a future time; but 
here the profits were to go to the executor, and, in case of the 
death of the legatee, the property was to go in another direc-
tion than to her natural heirs. Was it within the protection 
of the law of Mississippi? The law may be inartificially 
drawn, but its object is apparent. When it allows a woman 
to acquire and hold separate property, it is equivalent to say-
ing that it shall not be responsible for the debts of the hus-
band. But it is said by the other side that the husband had 
at least an estate for life in the slaves, and that this estate was 
properly liable to execution for his debts. But the act says 
that he is to have the direction and control of them during 
coverture, and how can this be complied with if they are re-
moved out of it by being sold? If this were so, the inten-
tions of the legislature could always be defeated. There are 
no restrictions as to time or place, and they might be sold for 
twenty or thirty years if the husband continued to live so long 
and be removed to some distant place from which the woman, 
when a widow, would find it impossible to reclaim them. Was 
this what the legislature meant ? All that they intended to 
provide for was that the husband should have a control over 
them for safe keeping. They intended to carry out their idea 
plainly, without reference to technical rules or contingent lega-
cies. It has been said that the husband became vested with 
the property before the passage of the act; but the counsel 
confounds his possession as executor with that as husband. A 
case has been cited from Virginia, saying that where a remain-
der in slaves belongs to a wife, the husband has a vested rig • 
But this is peculiar to that state and arises from her local laws. 
In Kentucky, slaves are real property for some purposes, an 
personal for others. The common law. has not been 6 
woman’s friend. Society has placed her in a higher posi ion
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than the law. Under a flattering pretence of unity between 
husband and wife, the woman has been considered as annihi-
lated, stripped of her property, and in widowhood, allowed 
only a scanty pittance of the very property which she may 
have brought. This law of Mississippi is a wise and just law, 
and we hope it will receive such a construction as will carry 
out the benign intentions of the legislature. Sessions was not 
married when the debts were contracted, and no injustice is 
done to his creditors by refusing to apply his wife’s property 
to the payment of these debts.

Henderson, in reply and conclusion, referred to Rop. Leg., 403, 
to show that a devise over upon a contingency does not pre-
vent a legacy from vesting. The husband here claims 
to *hold as executor after his functions as executor have L 
ceased. The distinction between the choses in action and 
property of a wife, is clearly pointed out in 3 How. (Miss.), 
395. The courts in Mississippi say that the right of the hus-
band is perfect without reducing them into possession. How 
can property in possession be a chose in action ? Sessions had 
these slaves in possession, and has them now. He undoubt-
edly had a life-estate in them. The case is badly brought up, 
because the verdict of the jury includes both land and slaves. 
In Mississippi property taken in execution may be replevied, 
but this will not apply to land. The statute only meant to 
put a wife’s personal property in the same condition where the 
common law places her real estate. But the life-estate of a 
husband in lands may be sold. The statute gives to the hus-
band the use and control of the wife’s slaves as long as he 
lives, and consequently she can have no benefit from them 
under any construction of it.

Mr. Justice CATRON delivered the opinion of the court.
The question arising on the charge of the Circuit Court is, 

What interest had the husband, Sessions, in the property in con-
troversy at the time it was levied on for his debts. If he had 
any subject to execution, it was acquired by the marriage with 
his wife as owner. Her right depended on the will of her 
father.
. Russell Smith died in 1836, in the state of Mississippi, leav-
ing a last will and testament, duly proved in Warren county, 

July, 1836,) leaving E. J. Sessions, P. W. Defrance, 
tl  t  ane’ an<^ George Selser his executors; and also leaving 

an^ testaVQentary guardian to the testator’s only child, 
artha Ann Smith. Sessions, Lane, and Selser qualified, as 

executors.
Vol . hi .—46 721
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The testator first provided, that his debts should be paid by t 
the proceeds of crops from his plantation, and that the force 
should be kept together, until the crops paid the same, not 
exceeding two, however.

He next gave to his step-son, William D. Griffin, a section 
of land and various slaves, to be delivered to this devisee, 
when he arrived at the age of twenty-one years: But should 
he die before, then, and in that event, the property real and 
personal was to be divided between E. J. Sessions, P. W. 
Defrance, W. Le Defrance and Charles A. Defrance, provided 
they should be living—if not, the property to revert to the 
estate to be disposed of as thereinafter provided.

2. All the remaining balance of the estate real and personal 
is devised to the daughter, Martha Ann Smith—and should all 
of the devisees mentioned in the first clause be dead before 
William D. Griffin attained twenty-one years of age, then the 
whole estate was to be inherited by said Martha Ann. “ But 
at all events (says the will) the property is to be kept to- 
*6^41 gether and the force worked on *the plantation until

J my said daughter Martha Ann arrives at the age of 
eighteen years; at which time my executors are to deliver 
over to her all of the property first set apart for her, and still 
retain the possession of the legacy to W. D. Griffin, and not 
deliver it to her if he lives until he is twenty-one years of 
age.” The proceeds of the crops to be vested in young 
slaves, in the mean time.

If the daughter should die before she arrive at the age of 
eighteen, or had an heir of her body, then the legacy left her, 
(and that left to Griffin also, if vested in her,) are directed to 
be disposed of otherwise—in charities, &c.

At about sixteen years of age Martha Ann married Egbert 
J. Sessions, one of the executors, who had the principal man-
agement of the estate, and possession of the property, tor 
the additional facts we refer to the statement of the reporter. 
On this proof the court instructed the jury, “that the prop-
erty devised and bequeathed by the will of Russell Smith to 
the claimant, Martha A., did not vest in her, nor was. she 
entitled to the possession of it until she, the claimant, arrived 
at the age of eighteen years; and although she married the 
defendant in the execution before that time, the title of the 
property could not be vested in him, until the claimant attained 
eighteen years of age, at which time, under the will, she be-
came entitled to the possession of it; that the property in 
controversy is a chose in action, and could not vest in ner 
husband until she or he had reduced it to possession, whic 
could not be done, by the terms of the will, before she was
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eighteen years of age. If, therefore, when the act of the 
Mississippi legislature, securing to married women their prop-
erty, free from the debts of their husbands, (which went into 
effect in April, 1839,) the claimant had not attained the age 
of eighteen years, the husband had no legal estate in it, and 
it could not be subject to this execution ; and if they believe 
from the evidence, that the possession held by Egbert J. Ses-
sions, one of the defendants in the execution, was held as 
executor up to that time jointly with the other executors, 
such possession vested in him no legal interest by his mar-
riage with the claimant, either to the land or slaves, or other 
personal property.”

As the legacy was outstanding at the time of the marriage, 
the title was in the executors, subject, first, to the payment of 
debts; and then the claim of the devisee: but on the contin-
gency, that until the daughter arrive at eighteen, or. had an 
heir of her body, she should in the mean time take nothing 
more than a support; and this whether she married or not, 
for a marriage was contemplated as possible before the age 
of eighteen, as the becoming a mother before was provided 
for, so that the child might take through the mother.

We think it is free from doubt that the executors had no 
power to deliver possession of the property devised to the 
daughter before either of the contingencies above occurred; 
and that an attempt to do so, either to the guardian, or 
to the husband, would have been *void, because in vio- L 
lation of the manifest intention of the testator: It follows, 
that until the wife arrived at the age of eighteen, or had an 
heir of her body, the husband could only hold possession as 
executor. Had he died before, then we think it clear, the wife 
would have taken, and not the personal representative of the 
husband, as the executors could not assent in his behalf to 
the vestiture of the legacy in possession. Provisions in wills, 
that the executors shall retain the property devised until the 
devisee is of lawful age, and postponements to later periods, 
are of common occurrence; the executors having assumed 
he trust, are held to its execution—on their responsibilitv 

and prudence the testator relied, and not on future husbands 
lat young and orphan daughters might marry ; nor on guar- 
ians selected by indiscreet and incompetent minors. These 

evils are too prominent, and have too long employed the 
anxious cares of prudent testators, for this court to lend its 
anc ion in any degree to. impair the guards interposed by 

rights of possession and enjoyment are 
u im ?evisees- As the testator could have cut them 

a ogether if he would, therf is no ground for complaint 
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recognized in courts of justice: And yet less ground for 
complaint is there in a case like the present, where an individ-
ual creditor of the husband seeks to defeat the plain provisions 
of the will, by an assumption that the marital rights superseded 
the executorial duties, and conferred a power to deliver pos-
session, which the will expressly prohibited.

Mrs. Sessions attained the age of eighteen in 1840. In 
April, 1839, the act of Mississippi took effect, by which it is pro-
vided—that when any woman possessed of property in slaves 
shall marry, her property in such slaves, and their natural in-
crease, shall continue to her, notwithstanding her coverture; 
and she shall have, hold, and possess the same as her separate 
property, exempt from any liability for the debts or contracts of 
the husband: And when any woman during coverture shall 
become entitled to, or possessed of, slaves by conveyance, gift, 
inheritance, distribution, or otherwise, such slaves shall inure 
and belong to the wife in like manner, as is above provided as 
to slaves which she may possess at the time of marriage.

As the right of distribution in this case was postponed 
until after the act of 1839 took effect, the wife could only 
take the slaves exempt from the husband’s debts; we say, 
could, because it does not appear that the executors of Russell 
Smith have assented to the legacy and delivered possession to 
the legatee, Martha Ann.

Without saying more, we are of opinion the charge of the 
Circuit Court to the jury was proper, and that the judgment 
must be affirmed.

*636] *W. and  D. H. Daviess  et  al ., Plaintif fs  in  
Error , v . John  H. Fairbairn  et  al ., Heirs  of  
Mary  E. Fairbairn , Deceased , Def endants  in  
Error .

In affirmative statutes, such parts of the prior as may be incorporated into the 
subsequent statute, as consistent with it, must be considered in force.

1 Appl ied . Sixty-five Terra Cotta 178; Adams v. Ashby, 2 Bibb (KyJ, 
Vases, 10 Fed. Rep., 883. 96; Sullivan v. People, lo Ill-,

An affirmative statute is one that Greeley v. Jacksonville, 17* * 
uses affirmative words, and not nega- Hurst v. Hawn, 5 Oreg., 27o, »
tive words, and as to repeals is con- v. Fort Wayne, &c. it. J’ 
strued strictly. Commonwealth v. Ind., 205; Westv. Pine, 4 W • • 
Crowley, 1 Ashm. (Pa.), 179; Begina C.,691; O’ Flaherty v. McDo o ’tp x  
v. Salisbury, 2 Q. B., 72; Britton v. L. Cas., 142; Doris v. State, 2 lex. 
Commonwealth, 1 Cush. (Mass.), 302; App., 425, 
United States v. Irwin, 5 McLean, 
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If a subsequent statute be not repugnant in all its provisions to a prior one, 
yet if the later statute clearly intended to prescribe the only rules which 
should govern, it repeals the prior One.2

tinder the application of these rules, the law of Virginia, passed in 1776, 
Authorizing the mayor of a city to take the acknowledgment of a feme 
covert to a deed, is not repealed by the act of 1785, or that of 1796.

This  case was brought up by Writ of drror from the Circuit 
Court of the United States for the district of Kentucky.

It was an ejectment brought by the heirs of Mary E. Fair-
bairn, to recover a half-acre lot in the city of Louisville, desig-
nated on the old plan as number 22, and on the new plan as 
number 31.

There were many questions in the case, but as the opinion 
of the court turned upon a single point, it is not necessary to 
state any except that one.

On the 12th of March, 1811, Mary E. Fairbairn, being the 
wife of Thomas H. Fairbairn, and the owner of the lot in con-
troversy, subject to the dower interest of her mother, united 
with her husband and mother in executing a deed for the 
premises. She then resided in the city of Baltimore. It was 
alleged by her children and heirs that this deed was incompe-
tent to pass her interest, being improperly executed.

They therefore brought an ejectment to recover it.
The deed was as follows:

“ This indenture, made this 12th day of March, in the year 
of our Lord 1811, between Elizabeth Henry, Thomas H. Fair-
bairn and Maria his wife, (daughter and heiress of Daniel 
Henry, deceased,) of the city of Baltimore, in the state of 
Maryland, of the one part, and Dr. Richard Ferguson, of the 
town of Louisville, in the county of Jefferson and state of 
Kentucky, of the other part, witnesseth: that the said Eliza-
beth. Henry, and Thomas H. Fairbairn and Maria his wife, for 
and in consideration of the sum of eight hundred dollars, cur-

2 Dis ti ngu is he d . United States a repeal of that act.” And it was 
v. Cook Co., 9 Biss., 59. Foll owe d , held that where there are two acts of 
rr-f J' Wall., 431. Cit ed . Congress on the same subject, and the
United States v. Tynen, 11 Wall., 92; last one in date embraces all the pro- 
Rohlsaat v. Murphy, 6 Otto, 158; visions of the one prior in date, and 
Cooke v. Ford, 2 Flipp., 32; Heck- also new provisions, and imposes 
mann v. Pinkney, 81 N. Y., 216’, Stin- different or additional penalties, the 
pie v. Neoel, 9 Oreg., 63. later act operates, without any repeal-

in United States v. Tynen, ut ing clause, as a repeal of the one prior 
supra, it is said: “And even where in date. See United States v. Claflin, 
wo acts are not in express terms re- 7 Otto, 546; Butler v. Russel, 3 Cliff., 
Pugnant, yet, if the latter act covers 251; Norris v. Crocker, 13 How., 429; 
tne whole subject of the first, and Paterson v. Tatum, 3 Sawy., 164; 
embraces new provisions plainly show- United States v. Barr, 4 Id., 254; 
mg that it was intended as a substi- United States v. Cheesman, 3 Id., 424; 
tute tor the first act, it will operate as Henderson’s Tobacco, 11 Wall., 652.
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rent money of the United States of America, to the said 
Thomas H. Fairbairn in hand paid, at and before the execu-
tion of these presents, the receipt whereof is hereby acknowl-
edged, the said Elizabeth Henry, as tenant in dower, hath 
aliened, released, and confirmed, and by these presents doth 
aliens release, and confirm; and the said Thomas H. Fairbairn 
as tenant by the curtesy, and the said Maria his wife, as ten-
ant in fee-simple, have granted, bargained, sold, conveyed, re-
leased, and confirmed, and by these presents doth grant, bar-
gain, sell, release, convey, and confirm, unto the said Richard 

Ferguson, his heirs and assigns, forever, a *certain lot
J of land, with all the appurtenances, situate, lying, and 

being in the town of Louisville aforesaid, and known on the 
plan or map thereof by the number ninety-one, (91,) contain-
ing half an acre, be the same more or less, on Main street, 
adjoining the northwardly side of the half-acre lot whereon 
the said Ferguson now lives, and between the same and Main 
street: to have and to hold the said half-acre lot number 
ninety-one, with all the appurtenances, unto the said Richard 
Ferguson, his heirs and assigns, to his and their only proper 
use and behoof forever. And the said Thomas H. Fairbairn 
and Maria his wife do covenant and agree, to and with the 
said Richard Ferguson, and his heirs and assigns, that they, 
the said Thomas and Maria, will, and their heirs, executors, 
and administrators, shall, warrant and forever defend the said 
lot of land numbered ninety-one, with all the appurtenances, 
unto the said Richard Ferguson, his heirs and assigns, against 
all and every person or persons whatsoever lawfully claiming 
or to claim the same.

“ In witness whereof, the said Elizabeth Henry, Thomas H. 
Fairbairn, and Maria his wife, have hereto set their hands and 
seals, on the day and year first written.

Elizabe th  Henry , [l . s .]
Thomas  H. Fairbair n , [l . s .] 
Mar t  a  Eliza  Fairbair n , [l . s .]

“ Signed, sealed, and delivered, in presence of—
Edw ’d  Johns ton ,
Jno . Hargrov e ,
Henry  Payso n ,
Cuth . Bullitt ,
Thomas  Lest er .”

“ Baltimore county, state of Maryland, set.:
“ Be it known and remembered, that on this 12th. day o 

March, 1811, Elizabeth Henry, and Thomas H. Fairbairn and 
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Maria his wife, parties to the within and foregoing deed of 
conveyance to Dr. Richard Ferguson, come in their proper 
person before me, Edward Johnston, mayor of the city of Bal-
timore, in the state aforesaid, and signed, sealed and delivered 
said deed of conveyance, as and for their voluntary act and 
deed; and the said Maria, being privately examined by me out 
of the presence and hearing of her said husband, did, of her , 
own free will and consent, again consent to and acknowledge 
the said deed of conveyance as and for her act and deed, the 
same being shown and explained to her; and also relinquished 
and released all her right, title, interest, and estate, and fee, 
of, in, and to the lot of land number 91, with all the appurten-
ances by the said deed conveyed, or intended to be conveyed. 
। L -1 “In testimony whereof, I have hereto set my hand, 
*- and caused the corporate seal of the city of Baltimore 
to be hereunto affixed, the day and year above written.

“Edw ’d  Johnston , 
Mayor of the city of Baltimore.”

*Upon the trial in the court below, the following 
instructions were given with reference to this deed.

“And in substitution of a number of instructions moved 
by the plaintiff, the court gave to the jury these instructions.

“Instead of the plaintiff’s instruction No. 1, the court in-
structed the jury, that the deed of conveyance by Thomas H. 
Fairbairn, &c., of 12th March, 1811, to the defendant Dr. 
Richard Ferguson, whereof a copy was read in evidence by 
the plaintiff, was not in law the deed of the feme covert Maria 
E. Fairbairn, is not her deed of conveyance for any purpose 
whatever, and passed from her to Dr. Ferguson no estate 
whatever in the lot of land in controversy.”

The bill of exceptions brought up this instruction, amongst 
others:

Jhe question was, whether the mayor of the city of Balti-
more had a right to take the acknowledgment.

The act of Virginia, passed in 1776, which had been 
adopted by Kentucky, (4 Littell’s Laws of Kentucky, 432,) 
allowed the mayor of a city to take an acknowledgment, 
where the grantor resided out of Virginia.

Two acts were afterwards passed by Virginia, one in 1785 
and the other in 1796, prescribing other modes of taking 
acknowledgments in such cases, and the question was, 
w ether these acts repealed that of 1776. The provisions of 

ese acts are queted in the opinion of the court, and need 
not be repeated.
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Crittenden, for the plaintiffs in error. 
Loughborough, for the defendants in error.

Crittenden, for the plaintiffs in error, referred first to the act 
of Virginia passed in 1748, (4 Littell, 423; 1 Statute Laws of 
Kentucky, 429,) and then to the succeeding acts. The act of 
1785 was thought to repeal that of 1776, but there was no 
repealing clause in it, and the courts of Kentucky construe 
them to be in pari materia. The laws of Virginia successively 
enlarged the means of conveyance. The title of the act of 
1796 was “to enable,” &c. The rule is, that repugnancy in 
statutes must be clear and undeniable, before courts will as-
sume it to exist. Dwar. Stat., 638, 699, 717, 718, 726, 734.

And again, where a statute is remedial and enlarging, it will 
not be held to control the operation of a previous one. The 
general character of these statutes is enabling. The act of 
1776 allows femes covert to go before a mayor; that of 1785 
to appear in court and acknowledge a deed. Where is the in-
consistency between the two ? If the latter is a repeal of the 
former, we have never found it out in Kentucky. There are 
more conveyances of land there than in any other state, and 
much land is owned by non-residents. Up to 1827, the doc-
trine now contended for was never heard of. The first time 
that the question was raised was in the case of Hynes and 
Campbell, 6 Mon. (Ky.), 286, much relied on by the other 
*6391 side. But *there was no question in that case about a

J feme covert. A deed was set aside because justices 
did not certify that it was subscribed before them. The court 
say that the act of 1785 repeals that of 1776 as to justices. 
But then the provisions of the two laws are inconsistent with 
each other in this respect. In Miller v. Henshaw, 4 I)ana, 
(Ky.), 327, the point is not decided. There are some loose 
dicta, but although the decisions of state courts upon state 
laws are binding upon this court, dicta of judges are not. In 
Taylor v. Shields, 5 Litt. (Ky.), 295, the court held that a 
subsequent statute requiring deeds to be recorded in eight 
months, did not repeal a prior one allowing eighteen months. 
6 Mon. (Ky.), 186, refers to the preceding case. The act of 
1796 contains a general repealing clause, (1 Litt., Ky., 508, 
5090 repealing all that is inconsistent with the acts therein 
recited and continued. But affirmative subsequent statutes 
are not held to be inconsistent with prior ones. 6 Co., part 
11, p. 54.

The Digest sanctioned by the judges of the Court of Appeals 
contains this act of 1776.
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Loughborough for defendants in error.
The first opinion of the court pronounced on the trial was, 

that the deed of March 12, 1811, was ineffectual as to the wife 
of T. H. Fairbairn, and that her title to the lot did not pass 
thereby.

The act of Virginia of 1748 respecting conveyances provided 
for cases of conveyances by persons residing in the state. It 
will be found in 4 Littell, 423, (1 Statute Laws of Kentucky, 
429.)

By the act of 1785, (1 Statute Laws, 432,) husband and 
wife residing in another state were enabled to convey the 
dower or.inheritance of the wife within the commonwealth by 
the acknowledgment of the deed, and the privy examination 
of the wife before two justices of peace of the county of the 
wife’s residence, to be empowered by a commission for that 
purpose from the court in which the deed should be recorded.

By an act of 1792, (1 Littell, 152, 1 Statute Laws, 434,) 
the acknowledgment and subscription of the deed before two 
justices of the peace, though not empowered by’commission, 
and their certificate of the privy examination of the wife, 
upon being recorded in due time, shall be effectual to pass the 
wife’s right of dower.

In 1795, shortly after Kentucky became a state, its legisla-
ture considering the complexity and uncertainty of the statute 
laws in force, provided by act of December 17, (1 Littell, 293,) 
for a revision thereof, for a selection of such as ought to be 
continued in force, and for a reduction of all of those relating 
to the same subject into one act.

Revisors were accordingly appointed, and discharged their 
duty. The results of their labors may be seen in various im-
portant acts passed in 1796, in the first volume of Littell’s 
Laws. Having enacted them, the legislature, by an 
act of the 19th December, 1796, *provided that they 
should take effect on the 1st day of January, 1797, and that 
so much of any act or acts as came within the purview of the 
said acts should be repealed from and after that day. 1 Lit-
tell’s Laws, 508, 509.

One of these revised statutes was the act to reduce into one 
the several acts for regulating conveyances, (1 Littell, 567, (1 
Statute Law, 437.) It provides specially (section 4) for the 
conveyance by husband and wife, living in another state, of the 
wife s land in Kentucky. The mode prescribed is the acknowl-
edgment of the deed, and the privy examination of the wife 
before two justices of the peace of the county of her resi-
dence, to be commissioned for that purpose. This act also 

729



640 SUPREME COURT.

Daviess et al. v. Fairbairn et al.

embraces the provisions of the act of 1792, respecting the 
transfer of the wife’s dower, in its 6th, 7th, and 8th sections.

It was the law in force at the date of the deed to Ferguson.
In Elliott v. Piersoll, 1 Pet., 338, this court held that in 

Kentucky the capacity of a feme covert to convey her land, is 
the creature of the statute law, and that to make her deed 
effectual, the forms and solemnities provided by that law must 
be observed. This is the received doctrine in the courts of 
Kentucky. It is held, there, that the deed of a feme covert 
to convey her inheritance, or even her dower, must not only 
be executed in the mode, and with the solemnities required by 
the statute laws, Phillips et ux v. Green, 3 Marsh. (Ky.), 12; 
Steele v. Lewis, 1 Mon. (Ky.), 49; Roberts' heirs v. Elliott's 
heirs, 3 Id., 397; Smith v. White, 1 B. Mon. (Ky.), 19: but it 
must be actually recorded, together with the certificate of her 
privy examination, not merely lodged in the proper office for 
record, Whitaker v. Blair, 3 J. J. Marsh. (Ky.), 241; Tomlin 
v. McChord's Reps., 5 Id., 336; and that, too, within the time 
fixed by the statute, otherwise it is void. Prewitt v. Graves, 
5 Id., 124; Applegate v. Gracey, 9 Dana, (Ky.), 215. And to 
authorize its recordation it must be authenticated in the mode 
prescribed, and by the officers appointed for that purpose. 
Hanty. Owings, ^c., 4 Mon. (Ky.), 21; McConnell v. Brown, 
Litt. (Ky.), Sei. Cas., 464; Womack v. Hughes, Id., 292. And 
if, in fact, placed on the record without being so authenticated, 
it is still regarded as an unrecorded instrument—cases last 
cited.

These cases show the strictness with which the statutes of 
Kentucky, authorizing married women to part with their titles, 
have been construed by its courts; and the care they have 
exhibited in the protection of the rights of such persons and 
their heirs.

In this case, though the deed to Ferguson was in fact re-
corded, it was not upon its authentication, as regarded the 
feme covert, properly admitted upon the records. As to her 
it is an unrecorded deed.

The Mayor of Baltimore was not authorized to take her 
acknowledgment, and to make and certify a privy examina-
tion.
*6411 was confen(^ed the Circuit Court that he de-

-I rived authority *to perform these acts from a statute of 
Virginia of 1776, (4 Littell, 432.)

The answer to this is, 1st. That this act was impliedly re-
pealed by the act of 1785.

This act of 1785 occupied the same ground, and so far as 
regards conveyances of real estate, contemplates and, provides 
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for the same case. It was decided by the Court of Appeals of 
Kentucky, in the case of Hynes v. Campbell, 6 Mon. (Ky.), 
289, that this act virtually, yet effectually, repealed that of 
1776.

2d. When the legislature passed the act of 1796, it was ob-
viously intended that all the provisions of existing statutes on 
the subject of conveyances should be thereby superseded. Its 
history and title make this manifest. It was a codification of 
all the laws which it was intended should remain in force. Its 
first sections are the same as those of the act of 1785. Those 
succeeding are the provisions of the act of 1792. The old act 
of 1776 was wholly dropped, other modes than those of 
that act being adopted for the conveyance of land by non-
residents.

Without a clause of repeal, it would seem that after the act 
of 1796, that of 1776 was not in force. To hold otherwise 
would imply the folly on the part of the legislature in the 
effort to render simple and condense into one law all acts on 
the subject, to have retained two acts on the same subject by 
which the same thing could be done in different modes—or 
would be to deny to the legislature the power to simplify and 
reduce into one the laws of conveyances, since there can be no 
doubt that was its intention.

But having adopted the codes, so to call them, of the re-
visors, the legislature, by a separate act, passed on the same 
day, (1 Littell, 508,) as if to leave no doubt upon this subject, 
expressly repealed all former acts coming within the purview 
of these statutes.

Can it be said that the act of 1776, so far as it regarded con-
veyances of real estates, by non-resident husbands and wives, 
is not within the purview of the act of 1796?

As to what subsequent statutes annul prior ones, see 1 
Pick. (Mass.), 45; 12 Mass., 563; 5 Pick. (Mass.), 169. The 
case of Taylor v. Shields ought to have no weight upon this 
point. There must have been an error in copying the word 
“ eight instead of “ eighteen.” The last syllable must have 
been left out by mistake, for no good reason can be given for 
allowing the people of the state eighteen months to record 
their deeds, and restricting non-residents to eight.

It is admitted by the other side that the act of 1796 repeals 
the prior statute as to justices of the peace, because it makes 
provision for them; but it is argued that the authority of a 
mayor was permitted to remain, because no notice is taken of 
mm m the act. But both laws are equally applicable to jus-
tices. What good reason, then, can be given for the distinc-
tion ?
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This case does not rest on a.i implied repeal only; we say 
that *there was an express repeal. The revisors were to 
collect what was proper to be retained, and omit what ought 
to be left out. The title of the act of 1796 was “to reduce 
into one,” &c. One branch of the laws reported on by 
the revisors related to county courts, and upon this subject 
they made an entirely new code. We say that the same pur-
pose was intended with regard to the deeds of femes covert. 
Additional guards were thrown around them for protection. 
They were required to go into a court or before commission-
ers. If the legislature had repealed the whole act of 1776, by 
name, they would have gone further than they wished, because 
they intended all such parts of it as related to personal prop-
erty to remain in force. We must find out the intention of 
the legislature by looking at the evils which existed before the 
passage of the law, the circumstances of the case, &c. 6 Dane 
Abr., 595; 9 Pet., 317; 3 Wheat., 610.

It is said, in 6 Dane Abr., 595, that where the legislature 
intends a revision, it amounts to a repeal of prior laws.

In the act of 1796, clerks are directed to record papers 
“acknowledged as before prescribed,” which shows that the 
legislature intended to make a new rule.

Crittenden, in reply and conclusion.
The deed is admitted by the other side to be good, if the 

statute of 1776 is not repealed. The burden of proof is on 
him, therefore, to show that it has been so; and it has been 
attempted to be shown,

1. From its being inconsistent with the act of 1785.
2. From its inconsistency with 1796.
3. From an express repeal by 1796.
The fact that the act of 1796 is the work of revisors, cannot 

affect the construction of it. There is no rule like this laid 
down by the elementary writers. It is only, after all, a revised 
statute. Every act of a legislature implies a revision of all 
former laws; and is the construction of it to be varied, because 
A. B. prepared it ? A part of the duty of revisors is to say 
what statutes shall be repealed. If they thought that the act 
of 1776 ought to have been repealed, why did they not say so ? 
A revised act is cumulative, 11 Leigh (Va.), first case in the 
volume. What part of the act of 1785 repeals that of 1776? 
By 1748 deeds must be acknowledged before the General 
Court, or a County Court, in Virginia. By 1776 a feme 
covert may go before a mayor, and by 1785 she may go before 
any court of record, or two justices appointed by a, commis-
sion. But these might all be put into one statute, and not be
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inconsistent with each other. How can the circumstance that 
they are in different statutes vary the result? Statutes in 
pari materia must be construed together.

In 5 Pick. (Mass.), a higher penalty was imposed than had 
been imposed by a preceding law. Here there was a 
direct conflict. But *in the case in Foster, where ¿£20 t 
per month, and 12c? per Sunday, were inflicted for not going to 
church, both penalties could be levied. The multiplication of 
the means of acknowledging deeds was only a facility afforded 
to women.

If the act of 1785 did not repeal that of 1776, the act of 
1796 did not, because it is almost an exact transcript of former 
laws. The designation of one person to do any given thing, 
does not exclude the right of another to do the same thing. 
It is said that the legislature intended to protect women, but 
Mrs. Fairbairn never denied or questioned the validity of her 
deed, as long as she lived.

Mr. Justice McLEAN delivered the opinion of the court.
This case is brought here by a writ of error to the Circuit 

Court for the district of Kentucky.
The lessors of the plaintiff brought an action of ejectment, 

to recover a half-acre lot in the city of Louisville, numbered 
on the new plan of the city ninety-one. Richard Ferguson, 
Daviess, and others, were made defendants. The jury found 
the defendants guilty, and a judgment was entered against 
them. On the trial, exceptions were taken to various rulings 
of the court, only one of which it is material to consider.

The court instructed the jury, “that the deed of convey-
ance, by Thomas H. Fairbairn and wife, of the 12th of March, 
1811, to the defendant, Dr. Richard Ferguson, whereof a copy 
was read in evidence by the plaintiffs, was not, in law, the 
deed of a feme covert, Maria E. Fairbairn; is not her deed of 
conveyance for any purpose whatever; and passed from her 
to Dr. Ferguson no estate whatever in the lot of land in con-
troversy.”

The plaintiffs below claimed as heirs at law of Maria E. 
Fairbairn. The fairness of the purchase of the lot by Fergu-
son was not controverted, nor that he paid for it an adequate 
consideration. The lot having descended to Maria E. Fair-
bairn, and her husband being dead, her heirs claim the prop-

On Sroun(t that the acknowledgment of the deed by 
their mother, she being a feme covert, was defective. And so 
the court .ruled in the above instruction.

^he deed was acknowledged on the 12th of March, 1811, 
the day it bears date, by Elizabeth Henry, who signed it, and 
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who had a dower interest in the lot, and by Fairbairn and 
wife; the latter being examined separate and apart from her 
husband, in due form, before the mayor of Baltimore, who 
affixed his certificate and the seal of the corporation to the 
acknowledgment.

On the 20th of May, 1811, Warden Pope, clerk of the 
County Court of Jefferson, in which Louisville is situated, 
certified that the deed was received in his office; and it being 
duly certified and authenticated, he recorded the same.

By the Virginia act of 1776, adopted by Kentucky, 4 Litt. 
*R441 Laws of Kentucky, 432, entitled ‘‘An act to enable

-* persons living in other *countries to dispose of their 
estates in this commonwealth, with more ease and conven-
ience,” it was provided “ that a person residing in any other 
county, for passing any lands and tenements in this common-
wealth, by deed, shall acknowledge or prove the same before ” 
the mayor or other chief magistrate of the city, town or cor-
poration, wherein or near to which he resides. But where 
there was no mayor or other chief magistrate within the 
county, then a certificate, under the hands and seals of two 
justices or magistrates of the county, that such proof or 
acknowledgment has been made before them, is sufficient. 
Without an acknowledgment, the fee did not pass under this 
statute. And “ where any person making such conveyance 
shall be a feme covert, her interest in any lands or tenements 
shall not pass thereby, unless she shall personally acknowl-
edge the same before such mayor or other chief magistrate, or 
before two justices or magistrates, as aforesaid.” A privy 
examination is required, and the same being certified, the 
deed may be recorded in the county where the land lies. And 
such deed shall be effectual to pass all the interest of the feme 
covert.

The acknowledgment of the deed under consideration, in 
all respects, conforms to the requirements of the above act; 
and the important question is, whether, at the time of the 
acknowledgment, the act was in force? If the act had not 
been repealed, the deed is unquestionably valid.

The plaintiffs in error contend that the above statute was 
repealed by the act of 1785, and also of 1796. The, act of 
1785 is entitled “An act for regulating conveyances,” in the 
1st section of which it is provided, “ that no estate of inheri-
tance, or freehold, or for a term of more than five years, in 
lands or tenements, shall be conveyed from one to another, 
unless the conveyance be declared by writing, sealed and 
delivered; nor shall such conveyance be good against a pui- 
phaser for valuable consideration, not having notice thereof, 
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unless acknowledged or proved before the General Court, or 
before the court of the county, city, or corporation, in 
which the land is conveyed, or in the manner hereinafter 
directed,” &c.

“ When husband and wife shall have sealed and delivered 
a writing, purporting to be a conveyance of any estate or 
interest, if she appear in court, and being examined privily 
and apart from her husband, by one of the judges thereof, 
&c.; or if before two justices of the peace, of that county in 
which she dwells, who may be empowered by commission, to 
be issued by the clerk of the court wherein the writing ought 
to be recorded,” &c., shall be sufficient to convey her estate.

In this act there is no express repeal of the act of 1776, 
consequently that act can only be repealed in so far as it may 
be repugnant to the subsequent act. They are both affirma-
tive statutes, and such parts of the prior statute as may be , 
incorporated into the subsequent one, as consistent 
with it, must be considered in force. This *is a settled L 
rule of construction, and applies with peculiar force, to these 
statutes. Their object was to prescribe certain modes by 
which real property within the commonwealth should be con-
veyed, by residents and non-residents, and also by femes 
covert, and it must be admitted, that no other modes of con-
veyance than those which are so prescribed will be valid. 
These forms have been adopted for the security of real prop-
erty, and the convenience of individuals; hence we find in the 
statute books of all the states, numerous acts regulating the 
signing, acknowledging, and recording of-deeds.

If the act of 1785 be not repugnant in all its provisions to 
the act of 1776, yet if the former clearly intended to prescribe 
the only modes by which real estate should be conveyed, it 
repeals the prior act. And this intention, it is said, is kmnd 
in the act of 1785. To some extent, this may be correct. In 
the first section of that act, it is provided, that, “ no estate of 
inheritance in lands or tenements shall be conveyed from one 
to another, unless the conveyance be declared by writing, 
sealed and delivered.” Now a deed, to be valid as a convey-
ance, under this statute, must be in writing, sealed and deliv-

This is the common law definition of a deed. But 
there are other requisites to make this conveyance valid against 
a purchaser for a valuable consideration, without notice. The 
deed must be acknowledged as the statute requires, and lodged 
with the clerk for record. The conveyance as between the 
parties would be valid, under this statute, without acknowl-
edgment, but unless acknowledged and recorded, or lodged 
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for record, would not be notice to subsequent and innocent 
purchasers.

The acts under consideration provide specially the mode by 
which the estate of a feme covert shall be conveyed. In 
the act of 1785, her privy examination may be made in court, 
or by one of the judges thereof, or she may be examined by two 
justices of the peace of the county where she resides, “ who 
may be empowered to do so by commission,” &c.

By the act of 1776, the acknowledgment and privy exami-
nation of a feme covert were required to be made before the 
mayor or other chief magistrate, or before two justices or mag-
istrates of the town or place wherein she shall reside. The 
acknowledgment before two justices is retained in the act of 
1785, with this additional requisite, that the justices shall be 
commissioned, as provided, to perform this duty. This neces-
sarily repeals that part of the prior act which authorized the 
acknowledgment to be taken before two justices, without 
being commissioned. The latter act is, in this regard, repug-
nant to the former. The provisions cannot stand together, 
as the latter act superadds an essential qualification of the 
justices not required by the former. But the important ques-
tion is, whether, as the act of 1875 made no provision author-
izing a mayor of a city to take the acknowledgment of a feme 
covert, that provision in the act of 1776 is repealed by it. In 
*6461 th*8 respect it is clear there is no *repugnancy between

J the two acts. The two provisions may well stand to-
gether, the latter as cumulative to the former.

Does a fair interpretation of the act of 1785 authorize the 
inference, that the legislature intended no conveyance by a 
feme covert should be valid, unless acknowledged in the form 
prescribed by that act? We think no such inference can be 
drawn. In the first section of that act, in reference to ordi-
nary acknowledgements of conveyances, in order, when 
recorded, that they might operate as notice to subsequent pur-
chasers, it is required that the acknowledgment should be 
made as provided, “or in the manner herinafter directed. 
The words here cited can have no bearing on the execution of 
a conveyance by a feme covert. In a subsequent part of the 
same section, provision is made for the execution of such an 
instrument, which is complete, without reference to any other 
part of the statute. The above words, therefore, could only 
refer to the conveyances spoken of in the first part of the sec-
tion, and in order that they might operate, when recorded, as 
notice.

Upon a careful comparison of these statutes, as regards the 
point in controversy, we think there is no repeal of the act of 
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1776, by the act of 1785. There is no express repeal; no 
repugnancy, as regards the power of the mayor of a city to 
take the acknowledgment of a feme covert; nor on this point 
are there any words of the latter act which show an intention 
to make its provisions exclusive. We are therefore brought 
to the conclusion, looking only at these statutes, that the lat-
ter act, in this regard, may be considered as cumulative.

As having a strong and decided bearing on this view, we 
refer to Wood v. The United States, 16 Pet., 362. In that 
case, the court say, “ the question then arises whether the 
66th section of the act of 1799, chap. 128, has been repealed, 
or whether it remains in full force. That it has not been 
expressly, or by direct terms, repealed, is admitted; and the 
question resolves itself into the more narrow inquiry, whether 
it has been repealed by necessary implication. We say by 
necessary implication, for it is not sufficient to establish that 
subsequent laws cover some or even all the cases provided for 
by it, for they may be merely affirmative, or cumulative, or 
auxiliary. But there must be a positive repugnancy between 
the provisions of the new laws and those of the old ; and even 
then the old law is repealed by implication only pro tanto, to 
the extent of the repugnancy.”

We come now to consider the act of 1796. The act of the 20th 
of December, 1792, concerning the relinquishment of dower, 
in the 2d section, provides that dower may be relinquished 
before two justices of the peace, where the parties reside out 
of the commonwealth, and the clerk of the county is required 
to certify that the persons taking the acknowledgment were 
justices, &c. This provision is repugnant to that of the act 
of 1785, which requires a commission to be issued to such 
justices.

*By the act of the 17th of December, 1795, two per- 
sons were authorized to be appointed by joint ballot of 1 
the legislature, to revise the laws in force, &c. These persons, 
having been so appointed, reported the act of 1796, which is 
entitled “ An act. to reduce into one the several acts, or parts 
of acts, for regulating conveyances.” In this act are included 
parts of the act of 1776, and nearly the whole of the act of 
ii WaS Passec^ 19th of December, 1796, and, with 

all other acts reported at the same time, was adopted by a 
general act, referring to the various acts, and providing that 

so much of every act or acts before recited, as comes within 
he purview of this act, shall be and the same is hereby 

repealed from and after the 1st day of January, 1797,” on 
wffich day the above act took effect.

That part of the act of 1776, authorizing the mayor of a 
Vol . in.—47 737
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city to take the acknowledgment of a feme covert, is not in-
cluded in the act of 1796; nor were certain provisions of the 
act of 1748, “for settling the titles and bounds of lands,” &c., 
included, some parts of which have since been recognized by 
the Court of Appeals of Kentucky, as in force.

Great reliance is placed by the counsel for the defendants 
in error, in the case of Hynes’s Representatives v. Campbell, 
6 Mon. (Ky.), 286. In that case, the complainants prayed a 
rescision of the contract for the conveyance of a certain tract 
of land, on the ground of a defect of title ; and the court held, 
that they were not bound to accept the deed for the land, ten-
dered by the defendant, as some of the conveyances under 
which he claimed were not acknowledged and recorded, as 
the law required. The deeds thus objected to “ were acknowl-
edged before two justices of the peace of Dunwiddie county, 
Virginia, who certified simply that the grantor acknowledged 
the same before them, as the law required,” without adding 
that the grantor “also subscribed the same in their presence.” 
This proceeding was under the act of 1792, which had been 
construed to require a certificate of the justices that the deed 
had been subscribed in their presence, in regard to deeds 
executed within the state. And the court say, they turned 
their attention to the act of 1776, “and they find that it regu-
lates only conveyances made out of the state, and that it pro-
vides for acknowledgement alone, before two justices of the 
peace, and says not a word about subscribing, and if that apt 
is in force in this respect, it will exactly embrace the case in 
question.” And they held that the above act was virtually 
repealed by the act of 1785, which requires that the two jus-
tices taking the acknowledgment should be commissioned to 
do so. This view of the court, as regards the acknowledg-
ments of the deeds then before them, was undoubtedly cor-
rect. It is the construction which we have before given to 
this part of the act of 1785. The attention of the court was 
not drawn to any other point than the one before them. They 
did not say that that part of the act of 1776 which regulates

the acknowledgment *by a feme covert, which is wholly
J different from the above, was repealed. It is. true their 

language is general, but their meaning must be limited to the 
point under consideration. This decision, therefore, cannot 
be considered as having a bearing on the point now before

In the case of Prewet v. Graves et al., 5 J. J. Marsh. (Ky-)» 
120, the court say, that the 5th section of the act of 1748 had 
been repealed by subsequent and repugnant enactments. In 
Miller et al. v. Henshaw ft Co., 4 Dana, (Ky.), 323, they say, 
in reference to the act of 1776, and to the decision of Hynes s 
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Representatives v. Campbell, above cited, that the act of 1776 
“ is nowhere repealed by express words, but only by construc-
tion, in consequence of the inconsistency of its provisions with 
those of subsequent statutes; and as none of the subsequent 
statutes relate to the authentication of deeds of personalty, 
out of the state, except those which reduce the number of 
witnesses from three to two, there can be no inconsistency, 
and therefore no constructive repeal of so much of this statute 
as relates to deeds of personalty, except as to the number of 
witnesses.”

In McG-owen v. Hay, 5 Litt. (Ky.), 244, the court held the 
act of 1748 was in force in Kentucky, in regard to the ac-
knowledgment and recording of mortgages and deeds of trust. 
By the act of 1796, a deed, executed out of the commonwealth 
for lands within it, was required to be recorded in eight months. 
The act of 1785, which preceded it, required such deed to be 
recorded in eighteen months; and in Taylor v. Shields, 5 Litt. 
(Ky.), 297, the question was, whether the latter of these acts, 
in this respect, had repealed the former; and the court say, 
“we should hesitate much to give such effect to the latter 
statute.” “Virtual repeals are not favored by courts. A body 
of acts ought to be held as one act, so far as they do not con-
flict with each other. Here the same restriction to the ‘ man-
ner prescribed by law,’ existed before the passage of our act, 
as well as afterwards; and if, in transcribing the Virginia Code 
into ours, any part shall be adjudged to be repealed, barely by 
putting in the date of transcribing as the date of the law, and 
because the provision, so transcribed, shall apparently conflict 
with any former part not so transcribed, it may be of serious 
consequence to the community.” “We incline,” the court 
say, to the opinion, “that the clause in our statute, (of 1796,) 
‘in the manner prescribed by law,’ meant to retain, and was 
intended to retain, former provisions, with regard to deeds en-
tire ; ” and they held, that the recording of the deed within 
eighteen months, under the act of 1785, was sufficient.

That part of the act of 1785, which regulated the time of 
recording deeds, executed without the commonwealth, was not 
copied into the act of 1796, and yet the court held that the 
latter act, in this respect, did not repeal the former.

In Elliott et al. v. Pier soli et al., 1 Pet., 339, this court say, 
the Virginia statute of 1748 “was adopted in Ken- 
tucky, at her *separation from Virginia, and is under- *- 
stood never to have been repealed.”
.ft ^j068 n°t aPPear that the question, as to the validity of 
he acknowledgment of a deed before the mayor of a city, by 

a feme covert, under the act of 1776, since that of 1785 has
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been enacted, has ever been decided. Some general expres-
sions, as above stated, have been used by the Court of Ap-
peals, in regard to the repeal of the former act by the latter, 
but those expressions did not relate to the above question. 
And it may be again observed, that those remarks by the 
Court of Appeals can only be held to apply to the matter then 
before them; and that a more extended application of them 
would be inconsistent with the views taken by the same court, 
in the other cases cited. If the provision in the act of 1785, 
requiring a deed executed out of the state to be recorded in 
eighteen months, is not repealed by the act of 1796, requiring 
such deed to be recorded in eight months, is the act of 1776, 
authorizing the acknowledgment of a deed before a mayor, by 
a feme covert, repealed by subsequent acts? None of those 
acts repeal, in terms, the above provision in the act of 1776, 
and they contain no repugnant provision. Consequently, the 
first act stands unrepealed. The different acts on the same 
subject, in the language of the Court of Appeals, must be 
“ considered as one act.” In this view, the provision in ques-
tion stands consistently with all the subsequent statutes; and 
on this ground we feel authorized to say, that the acknowledg-
ment of the deed before us is valid, under the act of 1776, and 
that it conveyed to Ferguson, the grantee, a good title in fee-
simple. The clause of the act of 1796, “repealing so much of 
the acts referred to as come within the purview of that act, 
extends no further than the repugnancy of the act of 1796 to 
the provisions of the acts named.

Upon the whole, the judgment of the Circuit Court is re-
versed, at the costs of the defendants, and the cause be 
remanded, &c.

*Less ee  of  William  L. Brown  and  Wife , Plain - 
J TIFF IN ERROR, V. JOSEPH CLEMENTS AND JONA-

THAN Hunt , Defe ndants  in  error .
Under the acts of Congress, providing for the subdivision of the Public lands, 

and the instructions of the Secretary of the Treasury, made under 
of 24th April, 1820, entitled “ An act, making further provision for Uie saie 
of the public lands,” it is the duty of the surveyor-general to 1 y , 
fractional section in such a manner that an entire quarter-sect] on y 
had if the fraction will admit of it. . aT.hitrarv

•The surveyor-general has no right to divide a fractional section t F J
lines, so as to prevent a regular quarter-section from being taken up. _

1 Overrul ed . Gazzam v. Phillips, 20 How., 377. Cit ed . Railroad Go. V. 
Schur meir, 7 Wall., 289.
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This  case was brought up, by writ of error, under the 
twenty-fifth section of the Judiciary Act, from the Supremo 
Court of the state of Alabama.

It was an ejectment, brought by the plaintiffs in error to 
recover 2^^ acres of land, in the possession of Clements as 
the tenant of Hunt. The plaintiff claimed title through a 
patent to James Etheridge, and the defendants through a 
patent to W. D. Stone. Both Etheridge and Stone claimed 
as pre-emptioners under the act of Congress, passed on the 29th 
of May, 1830.

The question depended upon the manner in which the frac-
tional section twenty-two, in township four south, of range 
one west, in the district of lands subject to sale at St. Stephens, 
Alabama, should be laid out.

A reference to the annexed diagrams will make it more in-
telligible.

4_________________________ 3

9 9 12

------------------ ----------- -------„J 10,<~-----------------?>8
\ 92.67 110.50 \

I I a B 7S6

J

Nos. 1, 2, 3, 4 represent the whole section; but in conse-
quence of prioi claims or grants, only that part of it included 
within 1, 5, 6, 7, 8, 9, 10, was subject to entry, containing the 
entire south-west quarter-section, and some additional land 
upon the east and north. The surveyor divided the whole of 
this into two parts by a line running from 11 to 12, one of 
which parts (marked A) contained 92.67 acres, and 
the other (marked B) contained 110.50. The *plaintiff L 001 
claimed to extend the part A over the whole square which 
constituted the quarter-section, as represented by dotted lines.

On the 28th of January, 1831, Etheridge presented the fol-
lowing application and affidavit:
“To the Register and Receiver of the Land-office at St.

Stephens:
“You will please to take notice that I, James Etheridge, of 
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Mobile county, Alabama, claim the right of pre-emption, 
under the act of Congress of the 29th May, 1830, to the south-
west quarter-section 22, t. 4, r. 1 west.”

Affidavit.—“ James Etheridge, being sworn, maketh oath 
that the above described tract of land was planted and culti-
vated by him in the year 1829, and remained in his possession 
from the year 1829 until after the 29th May, 1830. That the 
said land was occupied and cultivated by him in his own 
right, and not as the tenant of any other person. That the 
said land was enclosed with his own fence, and that there was 
no person concerned with him in the occupation and cultiva-
tion of the said land; and that the present claim does not in-
terfere with the right of any other person, and that he be-
lieves he is entitled to the same under the act of Congress of 
the 29th May, 1830, and that the said tract is within the cor-
porate limits of the city of Mobile.

J. Etheri dge .”

The affidavit was sustained by the oaths of Daniel Robert-
son and John Carr.

On the 25th of March, 1831, Stone presented the following 
application and affidavit:

“ To the Register and Receiver of the Land-office at St.
Stephens, Alabama:

“You will please to take notice that I, William D. Stone, of 
Mobile county, Alabama, claim the right of pre-emption, 
under the act of Congress of the 29th of May, 1830, to the 
fraction situated in the west part of the south-east quarter of 
section 22, in township 4, range 1, west of 13.

Will iam  D. Stone .”

Affidavit.—“William D. Stone, being sworn, maketh oath 
that the above described tract of land was planted and culti-
vated by him in the year 1829, and remained in his possession 
from the year 1829 until the 29th May, 1830, and that the 
said land was occupied and cultivated by him in his own 
right, and not as the tenant of any other person. That the 
said tract of land was enclosed with his own fence, and that 
there was no person concerned or connected with him in the 
cultivation of the said land, and that this present claim does 
not interfere with the rights of any other person; and further, 
that the tract described is within the present corporate limits 
of the city of Mobile. Will iam  D. Stone .
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The affidavit was supported by the oaths of Samuel H. Gar-
row and James Dowell.

*On the 20th of June, 1831, the register and receiver 
issued the following certificate: L

E.—Extract from abstract of claims to pre-emption, under the 
act of 29th May, 1830.

“ Land-office, St. Stephens, Alabama.
Abstract of claims to pre-emptions to lands that are reported 

to have been surveyed, but the township plats not fur-
nished to this office.

Tract. Quantity. Rate. Amount.

No. By whom claimed. Resi- --------------------------- —------------- —------------------------ ----------------------------_
deuce. Ill ISec T. R. D. | C. D. C. D. C.

---------------- ----------1_____________
2 Jas. Etheridge, Mobile. S. W. or. - - - 22 4 1 W

15 Wm. D. Stone. Do. Fraction 22 and 27 4 1 W.*

---------- -------------- ------------------------All lying south of 81 deg. except claim No. 40.

“ Land-office, St. Stephens, Ala., June 20, 1831.
“It is the opinion of the undersigned, that the foregoing 

claimants are each entitled to the right of pre-emption, under 
the act of Congress of the 29th May, 1830, to the tract or 
racts by them claimed, and annexed to their names respec-

tively, in the foregoing abstract.
John  B. Hazard , Register.
J. H. Owen , Receiver.”

The account of sales was entered in the book at some period 
winch the record does not show, and was as follows:

Extract from account of land sold by register and receiver.

ccount of lands sold, and moneys entered in payment 
therefor, in April, 1832.

By whom purchased. .S' Tract.

“ ~ --------- 8 —------ - -------  2
S . 05 £ .a §| Purchaser. ? Section. T. R. ¿J S

Tsu ' “------ - ------ ____ ______________________
Etheridge Mobile. 4,53» S.W qr 22 i So. 1 W. 9,287 1 25115 83 Pre-emption

I X.. atone. Up, ^,04, S. E. subdnr. qr. sec. 22 t 8o.|l W.|lI,0J01 25 188 13( So. 31st.

i^le April, 1832, the register gave to Etheridge
the following certificate: ' 6
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G.—Certificate.
“Pre-emption No. 4,539, act 29th May, 1830.

“ Land-office, St. Stephens, Ala., April 30, 1832.
“It is hereby certified, that, in pursuance of law, James 

Etheridge, of Mobile county, Alabama, on this day purchased 
of the register of this office, the lot or south-west quarter of 
section number twenty-two, of township No. 4 south, in range 
number one west, containing ninety-two acres, at the rate
of one dollar and twenty-five cents per acre, amounting to one 

hundred and fifteen dollars, *for which the said
-I James Etheridge has made payment in full, as required 

by law.
“Now, therefore, be it known, that on presentation of this 

certificate to the commissioner of the General Land-office, the 
said Janies Etheridge shall be entitled to receive a patent for 
the lot above described.

John  B. Hazard , Register.”

On the same day a certificate was issued to Stone, as ap-
pears from the following extract from the record of certificates 
issued for lands sold.

“ Record of certificates issued for lands sold, &c.

Tract. Quantity. Price. Amount
Date of cer- No. of cer- Name. Residence.____________________________ _________  _______ .________

tificate. tificate. j £
Sec. or part of Sec. T. R. g 2 D- C. n. C.

____________  __________________ _____________________________ <! ”__________________

April 30 4,539 James Etheridge Mobile Co. Southwest 22 22 4 1 w. 92 67 1 ^5 115 83
4547 Wm. D. Stone Do. S. E. sub. frac. 22( 4 1 W. 110 50 1 25.133 13

On the 17th of December, 1832, a patent was issued so 
Stone. It granted the land described in the following pie- 
amble:

“Pre-emption certificate, No. 4,549.—The United States of 
America, to all to whom these present shall come, gree 
ing:

“Whereas William D. Stone, of Mobile, has deposited in 
the General Land-office of the United States a certificate o 
the register of the Land-office at St. Stephens, whereby i 
appears that full payment has been made by the said WiJ ianl 
D. Stone, according to the act of Congress of the. 24t o 
April, 1820, entitled “An act making further prevision tor 
the sale of the public lands,” for the south-east subdivision o
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fractional section twenty-two, in township four, south of range 
one west, in the district of lands subject to sale at St. 
Stephens, Alabama, containing one hundred and ten acres 
and fifty one-hundredths of an acre, according to the official 
plat of the survey of said land returned to the General Land-
office by the surveyor-general, which said tract has been pur-
chased by the said William D. Stone.

“Now know ye,” &c., &c.

On the 30th of May, 1833, a patent was issued to Etheridge 
for the land described in the preamble.

“ Pre-emption certificate, number 4,539.
“The United States of America, to all to whom these pres-

ents shall come, greeting:
“Whereas, James Etheridge, of Mobile county, Alabama, 

has deposited in the General Land-office of the United States 
a certificate of the register of the Land-office at St. Stephens, 
whereby it appears that payment has been made by the said 
James Etheridge, *according to the provisions of the 
act of Congress of the 24th April, 1820, entitled “ An 
act making further provisions for the sale of the public 
lands,” for the south-west quarter of section twenty-two, ii 
township four, south of range one west, in the district oi 
lands subject to sale at St. Stephens, Alabama, containing 
ninety-two acres and sixty-seven hundreths of an acre, accord-
ing to the official plat of the survey of the said lands returned 
to the General Land-office by the surveyor-general, which said 
tract has been purchased by the said James Etheridge.

“Now know ye,” &c., &c.

In April, 1838, Brown and wife, claiming under the title of 
Etheridge, brought an ejectment against Clements for the east 
half of the south-west quarter of fractional section twenty- 
two. The case came on for trial at the April term, 1841, in 
the Circuit Court of the state of Alabama, for the county of 
Mobile, in the course of which the following bill of exceptions 
and agreement were filed.

Bill of Exceptions.
“Be it remembered, that upon the trial of this cause, the 

plaintiffs gave in evidence the paper hereto annexed, marked 
A, being a duly certified copy of a patent from the United 
states government to James Etheridge; and thereupon, it was 
admitted by the defendants, that the plaintiffs had, at the date
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of the demise, and time of trial, all the rights of said patentee 
Etheridge in the land described in the declaration. Plaintiffs 
also gave in evidence paper marked B, hereto annexed, being 
a plat of a survey made and returned, under an order of this 
court, by the surveyor for the county of Mobile, and proved 
by said surveyor that said survey was truly made, according to 
said order, and that the plat reti>rned shows correctly the 
external lines and corners of said fractional section twenty- 
two. That he found the south-west corner of said fractional 
section, as shown by the plat returned; and also found, on the 
section lines of said fractional section, the half mile posts, 
each post being a half mile from the south-west corner of said 
fractional section. That these posts bore evidence of being 
those put down by the United States surveyor, on running the 
section lines. That an entire south-west quarter exists in said 
fractional section, without interference with any private land 
claim, and leaving a residuum both on the north and on the 
east of said quarter-section, as shown by the plat returned by 
him; and also, that said fractional section contains two 
hundred and ten acres. The defendants admitted that they 
were in possession, at the time of service of the declaration, of 
sixteen acres of the land described in the declaration. The 
defendants gave in evidence, by consent of plaintiffs, a certi-
fied copy of a patent from the United States government to 
William D. Stone, hereto annexed, marked No. 1; and there-
upon, it was admitted by the plaintiffs, that the defendants 

have all the rights of the said patentee, Stone, in
-I *the land admitted to have been in their possession at 

the time of the service of the declaration.
“The defendants offered in evidence duly certified copies of 

the official township plats of 1832 and 1835, of the township in 
which the land sued for is situated, (extracts from which are 
hereunto annexed, marked No. 2,) to show the boundaries and 
contents of the land described in said pater ts to said Ethe-
ridge and to said Stone, without having offeied, or professing 
to have any other evidence than the plats tl emselves afford, 
to prove that the subdivision, corners, and lines dividing said 
fractional section, as exhibited in the said plats, had been run 
and marked on the ground. To the admission of which evi-
dence the plaintiffs objected; and their objection was over-
ruled, and said plats allowed to go to the jury. The plaintiffs 
admitted, that if the line, as marked on said extract from 
plats (No. 2) dividing lots A and B, is a legal line, lot B, as 
exhibited, will cover the land sued for.

“The plaintiffs further gave in evidence, that the said line 
and corners, as exhibited on the c xtract, (No. 2,) had never 
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been run or marked on the ground; and also gave in evidence 
papers marked C, D, E, F, G, H, being duly certified tran-
scripts of records from the Land-office at St. Stephens, 
Alabama.

“The defendants gave in evidence paper marked No. 3, 
being a duly certified copy of the instructions of the Secretary 
of the Treasury, bearing date the 10th day of June, 1820, also 
20th January, 1826.

“ The plaintiffs gave in evidence paper marked I, being a 
duly certified copy of the circular of the Secretary of the 
Treasury, of date the 8th day of May, 1832.

“Upon the foregoing evidence, the court instructed the 
jury, that if they believed the same, they must find for the 
defendants. The court further instructed the jury, that if 
said fractional section (No. 22) was capable of being subdi-
vided into an entire south-west quarter-section and two half 
quarter-sections, leaving a residuum as shown by the said map 
and evidence of the county surveyor, still the surveyor-general 
was not required, under the acts of Congress providing for the 
subdivision of the public land, and the instructions of the 
Secretary of the Treasury, made under the act of the 24th of 
April, 1820, entitled ‘ An act making further provision for the 
sale of the public lands,’ to make, in his subdivision of the 
same, either such quarter-section or half quarter-sections, but 
might lawfully subdivide the same into two lots, (A and B,) 
as indicated by said plat of 1832; and that under said evi-
dence, Etheridge’s title would not hold the whole south-west 
quarter of said fractional section, but only lot A, and that 
Stone’s title would hold lot B, being the balance of said 
fractional section.

“ To which instructions, and each and every of them, 
the plaintiffs, *by their counsel, except, and pray the 
court to sign and seal this their bill of exceptions.

E. L. Dargan , [seal .]”

Agreement of the parties:—
“The parties to this cause, not wishing to encumber the 

record by copying from the book entitled ‘General Public 
Acts of Congress respecting the sale and disposition of the 
public lands, with instructions issued from time to time by 
the Secretary of the Treasury and commissioner of the General 
Land-office, and official opinions of the attorney-general on 
questions arising under the land laws,’ and which instructions 
are contained in the 2d volume, part 2d, prepared and printed 
by order of the Senate, agree that said book may be used by 
either party, and any thing therein contained read as illustra-
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tion of the practice of the Land-office, and construction that 
the acts of Congress had received in that branch of the govern-
ment. The same work can be referred to by either party in 
the Supreme Court, for the purpose aforesaid. The parties 
further agree, that for exhibit No 2, being the official map of 
the survey of the township described in the patents of both 
plaintiffs and defendants, the map contained in the same book 
above described, between pages 134 and 135, shall be referred 
to as if the same was incorporated with, and formed a part of 
the record in this cause.

Sherman  & Chamb ers ,
Attorneys for plaintiffs.

Gordon , Campb ell  & Chandler , 
Attorneys for defendants.”

The jury having found for the defendants under the above 
instructions, the case was carried to the Supreme Court of the 
state of Alabama, where the opinion of the court below was 
affirmed.

A writ of error brought it to this court.

Willis Hall and Sherman, for the plaintiff in error.
Jones, for the defendants in error.

Hall stated the case, and claimed the entire quarter-section. 
It was not within the exceptions of the act of 1830, being 
neither reserved nor appropriated. The agent of the United 
States cannot prescribe any other conditions than those which 
are found in the law. The south-west quarter of section 22 
is a specific thing. A patent was issued to Etheridge for it. 
It is true that the patent says that it contains only ninety-two 
acres and sixty-seven hundredths, but this is mere surplusage, 
and does not detract from the legal efficacy of the grant. 6 
Cow. (N. Y.), 706.

The defendant in error settled upon the south-east quarter, 
but there were previous claims to a part of it, which had,a 
preference, and he only claimed what remained. Stone s 
claim to the south-east quarter was put in three months after 
ours. In order to effect a valid title under the pre-emption 
law, three things are required.
*6571 *1’ The land must belong to the United States, and

-1 be unappropriated.
2. It must conform to the regular and legal subdivisions..
3. The settlement must be upon the quarter-section which 

is claimed.
The patents of the parties in this case do not clash with
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each other. One is for the south-west quarter-section, and the 
other for the south-east subdivision. A subdivision is not a 
legal tenn, and is synonymous, in this case, with quarter. 
The part claimed by the defendant in error is called by differ-
ent names, for example, “a fraction of 22,” “south-east sub-
division,” “ fraction and south-east subdivision,” and “ south-
east sub-fraction.” They all mean the same thing, which is, 
a fractional part of the south-east quarter-section. The dis-
pute has arisen because the surveyor has drawn a line not 
authorized by law, dividing the section into two parts. The 
authority which is supposed to exist for such a line is the law 
of 1820, (1 Land Laws, 823;) but we say that this law does 
not apply to the case, or if it does, that it is controlled by the 
act of 1830, which says that we are entitled to a quarter- 
section. But these laws are not inconsistent with each other. 
13 Pet., 498.

. All the laws, beginning with the ordinance of 1785, which 
directs the public lands to be laid off into townships, and 
coming down to the law of 1832, (1 Land Laws, 493,) have 
the same system in view, viz.: running the lines geographi-
cally, and laying the land off into squares. The acts of 1804 
and 1805, (1 Land Laws, 104, 108,) requiring lands to be laid 
out and offered for sale in quarter-sections, are unrepealed, for 
the act of 1820 refers to them, and recognizes the same mode 
of running out the lines. Laws must be construed together. 
Dwar. Stat., 674. The act of 1820 supposes that the land is 
already laid off in quarter-sections, and not that new lines are 
to be run. The reference to the rules which the Secretary of 
the Treasury is authorized to prescribe, is to the manner of 
executing the established provisions of existing laws, and not 
that the system itself should be changed. The word “frac-
tion in the law must be construed to mean the piece which 
is left after a quarter-section is carved out. The object of all 
the land laws (which Mr. Hall examined in detail) is twofold. 
1st. To avoid a conflict as to boundaries, because each man’s 
possession is a regular geometrical figure; and, 2d. To guard 
against favoritism and partiality, by requiring the whole figure 
o be purchased. After the surveyor-general had run these 

hnes, he was functus officio, and had no right to obliterate
em, unless by a fresh act °f Congress. We contend:

i qq A That this quarter-section is given to us by the act of 
-Lod V.

2. That there have been no laches on our part.
• That we have the higher equity, our claim being two or 

tnree months earlier than that of the other side.
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* Sherman here gave notice, that in his reply, he should 
refer to the following authorities. 6 Cranch, 237; 1 Paine, 
494; 4 Wash. C. C., 45; 2 Port. (Ala.), 42, 43; 7 Id., 351, 
360, 432; 3 Stew. (Ala.), 76; 1 Pet., 655; Stat. Ala., 283; 
13 Pet., 436, 498; 4 La., 547; 13 Id., 547; 1 Id., 56.

Jones, for defendant in error.
Both patents can stand. The parties are both pre-emption- 

ers, and entered and paid for their land on the same day, and 
received certificates for it. Our patent is the elder. What 
does it grant? The description of the property is, the “south-
east subdivision,” &c., “according to the official plat of the 
surveyor.” We must, therefore, look at the official survey, 
returned before the patent issued. It is the same thing as if it 
had actually been inserted in the body of the patent. There 
are two subdivisions marked upon it, and no one can doubt 
which is the south-eastern. It corresponds, also, with the 
original entry, which we find to be one hundred and ten and 
a half acres. The patent contains the exact technical descrip-
tion of the land, as claimed by us.

The argument upon the other side is, that the surveyor-
general had no right to lay off the land in these two subdivi-
sions, and that his act, being illegal, is void. But if he has 
done an illegal act, does that destroy our title ? This section 
is a fractional one, containing only two hundred and three 
acres, forty-three more than a quarter-section. Were we 
bound to divide this into half or quarter-sections? Had not 
the Secretary of the Treasury power to adapt the mode of lay-
ing it out to the state of the country? The act of Congress 
was prospective, and designed to provide for just such a case 
as this. What is left of the section, after satisfying elder 
claims, is singularly shaped, and could not have been laid out 
into squares.

It is made an objection to the subdivision by the surveyor, 
that the dividing line was never run and marked upon the 
ground. But if this be sound, it will impeach every title 
made under that survey. The irregularity of the figure is no 
objection to the subdivision, for the act of 1820 provides for 
the case. It directs whole sections to be laid off by north 
and south lines, but fractional sections are left to the judg-
ment of the Secretary of the Treasury. The act of 1830 in-
troduces no new system for the benefit of pre-emptioners, but 
refers to the system which was then in existence. Under it, 
if an entire quarter-section had been laid out, there would 
have been only forty acres left, and if several claimants had
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been living on it, it would have been impossible to divide the 
land amongst them all.

Sherman^ in reply, laid down the following propositions:
1. That Etheridge’s patent, legally construed, will hold the 

whole * “ south-west quarter ” of fractional section num- pggq 
ber 22, according to his claim, allowance, and right, 
under the pre-emption law.

2. That Stone’s patent for the “ south-east subdivision ” of 
said section, legally construed, will hold only the south-east 
legal subdivision of the same: and that the. south-east frac-
tional quarter is such south-east “ legal subdivision,” according 
to his claim and right under the pre-emption law.

3. That if the patents cannot be legally so construed as to 
avoid conflict, yet that Etheridge’s preliminary title, and rights 
under the pre-emption law, are sufficient to authorize the plain-
tiffs to recover; and that under the statutes of Alabama, the 
certificate issued to Etheridge, which is older than the certifi-
cate or patent to Stone, is sufficient to authorize the plaintiffs 
to recover.

These lands were surveyed in 1820, and the corners marked. 
It is stated in the record that they found the south-west cor-
ner and the half-mile posts all marked. Etheridge’s patent 
includes the whole of the south-west quarter, and the grant-
ing clause is not restrained by a reference to the number of 
acres, which is merely descriptive. See the authorities already 
cited, and also, 5 Mason, 410; 1 Pet., C. C., 496: 6 Cow. 
(N. Y.), 706.

The pre-emption act of 1830 says that persons must take 
some legal subdivision. The direction is positive on this sub-
ject. The south-west quarter was such a subdivision, and 
created in 1820, when the lines were run. There were three 
corners established then, and any one could run the fourth 
line: and the fact of the case is, that these section lines are 
the only ones which were ever run. The system was adopted 
in 1805. Under it, quarter-sections could be found without 
being run out, because half-mile posts were put down. The 
law, then, created this quarter-section, which was established 
as soon as the posts were planted. Etheridge lived in sight of 
apost. The lines which the surveyor makes upon paper are 
not boundaries, but are merely indicative of subdivisions 
which the law has created. 5 How. (Miss.), 751.

A quarter-section is a definite, precise, legal thing. 2 Laws 
and Instructions, 180, 181, 183, 184, 187; 4 Stew. & P. (Ala.), 
396; 7 Port. (Ala.), 432.
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Etheridge’s patent is not for the lot A, which runs into the 
north-west quarter-section.

The act of 1805 speaks of corners and lines not run out; 
and the second section of the act of 1796 (Land Laws, 51,) 
shows what the surveyor-general must return, by directing 
that his plat must be made up from field books. 2 Port. 
(Ala.), 40; 3 Stew. (Ala.), 76; 7 Port. (Ala.), 432, 434, 435; 
3 Stew. (Ala.), 396. These two certificates being issued by 
the same officer, on the same day, must be interpreted so as to 
avoid a conflict between them. Lot A cannot be held under 
Etheridge’s patent, because it runs out of the south-west 
*6R01 fluarter. Stone’s is described to be the south-east *sub-

J division; but what is that, and how can it be found, as 
no lines were ever run upon the ground? 2 Land Laws, 303, 
820, 787, 999, 826, 827.

In instructions from the commissioner, dated January 20, 
1826, a fractional section is defined to be “ a tract of land not 
bounded by sectional lines on all sides, in consequence of the 
intervention of a navigable stream, or some other boundary 
recognized by law, and containing a less quantity than six 
hundred and forty acres; ” and the surveyor is directed, in 
“ subdividing fractional sections, containing one hundred and 
sixty acres and upwards,” to “ designate as many full half-
quarter-sections as practicable, and the residuary lot will then 
be a fraction of the fractional quarter-section of which it forms 
a part. 2 Land Laws, 853, 854, 921, 933, 934,136.

Mr. Justice McKINLEY delivered the opinion of the court.
This case comes before this court on a writ of error to the 

Supreme Court of the state of Alabama.
The plaintiffs brought an action of ejectment against the 

defendants, in the Circuit Court for the county of Mobile, in 
said state; and upon the trial, they read in evidence the 
following claim and entry: “ To the register and receiver of 
the Land-office at St. Stephens: You will please take notice, 
that I, James Etheridge, of Mobile county, Alabama, claim 
the right of pre-emption, under the act of Congress, of the 
29th of May, 1830, to the south-west quarter-section 22, town-
ship 4, range 1 west; ” and that on the 28th day of January, 
1831, the said James Etheridge made the necessary proof that 
he had planted and cultivated said quarter-section in the year 
1829, and remained in possession until after the 29th day of 
May, 1830. The plaintiff also read in evidence a patent from 
the United States, bearing date the 30th day of May, 1833, 
reciting that, “ Whereas James Etheridge, of Mobile county» 
Alabama, has deposited in the General Land-office of the 
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United States, a certificate of the register of the Land-office 
at St. Stephens, whereby it appears that payment has been 
made by the said James Etheridge, according to the provisions 
of the act of Congress of the 24th of April, 1820, entitled 
‘An act making further provision for the sale of the public 
lands,’ for the south-west quarter of section 22, in township 4, 
south of range 1 west, in the district of lands subject to sale 
at St. Stephens, Alabama, containing ninety-two acres and 
sixty-seven hundredths of an acre, according to the official plat 
of the survey of the said lands, returned to the General Land-
office, by the surveyor-general, which said tract has been 
purchased by the said James Etheridge:

“Now know ye, that the United States of America, in 
consideration of the premises, and in conformity with the 
several acts of Congress, in such case made and provided, 
have given and granted, and by these presents do give and 
grant, unto the said James Etheridge, and to his heirs, the 
said tract, above described,” &c.

*In obedience to an order of the Circuit Court, the r*(2£-i 
surveyor of Mobile county went upon the land in contro- •- 
yersy, and made an actual survey, and returned a plat thereof 
into court, showing that the section 22 was covered by private 
land claims, except the whole of the south-west quarter, on 
which James Etheridge had made his entry; and a small 
fraction in the south-east quarter, entered, under the pre-
emption law, by William D. Stone; and a fraction in the 
north-east and north-west quarters of said section; which plat 
was given in evidence to the jury. And the plaintiffs proved, 
by the surveyor, that he found the south-west corner of said 
fractional section as shown by the plat returned; and also 
found, on the section-lines of said fractional section, the half- 
mile posts, each post being half a mile from the south-west 
corner of said fractional section; that these posts bore 
evidence of being those put down by the surveyor of the 
United States, on running the section lines; that an entire 
south-west quarter-section exists in said fractional section, 
without interfering with any private land claim, leaving a 
residuum on the north and the east of said quarter-section.

The defendants gave in evidence to the jury the following 
claim and entry, made by the said William D. Stone: “ To 
rhe register and receiver of the Land-office at St. Stephens 
Alabama: You will please take notice, that I, William D. 

tone, of Mobile county, Alabama, claim the right of pre-
emption, under the act of Congress, of the 29th of May, 1830, 
o the fraction situated in the west part of the south-east 

quarter of section 22, in township 4, range 1 west of 13.”
Vol . in.—48 753
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And on the 25th of March, 1831, he made the necessary 
affidavit and proof to show that he had planted and cultivated 
the above described tract of land, according to said act of the 
29th of May, 1830. And they also gave in evidence the 
following patent: “The United States of America to all to 
whom these presents shall come, greeting: Whereas William 
D. Stone, of Mobile, has deposited in the General Land-office 
of the United States, a certificate of the register of the Land-
office at St. Stephens, whereby it appears that full payment 
has been made by the said William D. Stone, according to the 
act of Congress, of the 24th of April, 1820, entitled ‘ An act 
making further provision for the sale of the public lands,’ 
for the south-east subdivision of fractional section 22, in town-
ship 4 south, of range 1 west, in the district of lands subject 
to sale at St. Stephens, Alabama, containing one hundred and 
ten acres and fifty-one hundredths of an acre, according to 
the official plat of the surveyor of said land, returned to the 
General Land-office by the surveyor-general; which said tract 
has been purchased by the said William D. Stone: Now 
know ye, that the United States of America, in consideration 
of the premises, and in conformity with the several acts of 
Congress in such case made and provided, have given and 
granted, and by these presents do give and grant, unto the 
*««91 sa^ William D. Stone, and his heirs, the said tract

-* above described,” &c. *And it was admitted by the 
plaintiffs, that the defendants had all the rights of said Stone 
in the land admitted to have been in their possession, at the 
time of the service of the declaration; and the defendants 
admitted that the plaintiffs had, at the date of the demise, and 
time of trial, all the rights of said patentee, Etheridge, in the 
land described in the declaration.

And the parties “not wishing to encumber the record, by 
copying from the book entitled ‘ General Acts of Congress 
respecting the sale and disposition of the public lands, with 
instructions issued, from time to time, by the Secretary of the 
Treasury, and commissioner of the General Land-office, and 
official opinions of the attorney-general, on questions arising 
under the land laws; ’ and which instructions in the 2d v^’» 
part the 2d, prepared and printed by the Senate, agree that 
said book may be used by either party, and any thing theiein 
contained read as illustration of the practice of the Land-
office, and construction that the acts of Congress had received 
in that branch of the government. The same work can be 
referred to, by either party, in the Supreme Court, for the 
purpose aforesaid. The parties further agree that the exhi i , 
No. 2, being the official plat of the survey of the township 

754



JANUARY TERM, 1845. 662

Brown’s Lessee v. Clements et al.

described in the patents of both plaintiffs and defendants, 
between pages 134 and 135, shall be referred to as if the same 
was incorporated with, and formed a part of the record in this 
cause.” This statement furnishes all the evidence deemed 
necessary and pertinent to the investigation of the questions 
involved in the principal instruction of the Circuit Court, to 
the jury, on the trial of the cause; which instruction is as 
follows: “ The court further instructed the jury, that, if said 
fractional section, No. 22, was capable of being subdivided 
into an entire south-west quarter-section, and two half-quarter-
sections, leaving a residuum, as shown by said map and evi-
dence of the county surveyor, still the surveyor-general was 
not required, under the acts of Congress, providing for the 
subdivisions of the public lands, and the instructions of the 
Secretary of the Treasury, made under the act of the 24th of 
April, 1820, entitled ‘ An act, making further provision for the 
sale of the public lands,’ to make in his subdivision of the 
same, either such quarter-section, or half-quarter-sections; but 
might lawfully subdivide the same into two lots, A and B, as 
indicated by said plat of 1832; and that under said evidence, 
Etheridge’s title would not hold the whole south-west quarter 
of said fractional section, but only lot A; and that Stone’s 
title would hold lot B, being the balance of said fractional 
section.” To this instruction the plaintiffs excepted.

Upon the construction here given to the act of Congress, 
and to the instructions of the Secretary of the Treasury 
thereon, referred to in the above instruction of the court, 
depends the whole controversy between the parties to this suit. 
The 1st section of the act of Congress, above referred 
to, is in these words: “ That from and after *the first L 
day of July next, all the public lands of the United States, 
the sale of which is, or may be, authorized by law, shall, when 
offered at public sale to the highest bidder, be offered in half-
quarter-sections ; and when offered at private sale, may be 
purchased, at the option of the purchaser, either in entire 
sections, half sections, quarter-sections, or half-quarter-sections; 
and in every case of the division of a quarter-section, the line 
for the division thereof shall run north and south, and the 
corners and contents of half-quarter-sections, which may here-
after be sold, shall be ascertained in the manner and on the prin-
ciples directed and prescribed by the second section of an act, 
entitled ‘ An act concerning the mode of surveying the public 

the United States,’ passed the 11th day of February, 
lo05, and fractional sections, containing one hundred and sixty 
acres, or upwards, shall, in like manner, as nearly as practica-
ble, be subdivided into half-quarter-sections, under such rules
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and regulations as may be prescribed by the Secretary of the 
Treasury.” 3 Story Laws, 1774.

The settled policy of Congress has been to survey the pub-
lic lands in square figures, running the lines north and south, 
and east and west, and to extend the subdivisions authorized 
by law, as far as practicable, in square figures, to the lowest 
denomination.

The second section of the act of the 18th of May, 1796, 
chap. 29, directs that the public lands “shall be divided by 
north and south lines, run according to the true meridian, and 
by others crossing them at right angles, so as to form town-
ships six miles square, unless where the line of the late Indian 
purchase, or of tracts of land heretofore surveyed or patented, 
or the course of navigable rivers may render it impracticable, 
and then this rule shall not be departed from further than 
such particular circumstances may require.” After directing 
how townships should be divided into sections, it directs that 
“ fractional townships shall be divided into sections in manner 
aforesaid, and the fractions of sections shall be annexed to, 
and sold with, the adjacent entire sections.” 1 Story Laws, 
422. The lowest denomination authorized by this act, was 
sections; but the direction to the surveyor was to divide the 
fractional townships into as many sections as the particular 
circumstances would permit. And so by the 1st section of 
the act of the 24th of April, 1820, the surveyor is directed to 
subdivide fractional sections, containing one hundred and 
sixty acres and upwards, into as many half-quarter-sections as 
practicable, by running the lines north and south. And this 
statute conferred no power on the Secretary of the Treasury 
to make any regulation, by which a fractional section might 
be divided into any quarter, or other subdivision than half-
quarter-sections. The only authority he acquired by the stat-
ute, was to make such rules and regulations as would enable 
the surveyor to make the greatest number of half-quarter-
sections out of a fractional section, by running the lines north 

and 80Uth, °r east and west; and this *power he exe- 
1 cuted, by his circular letter, to the surveyor-general, of 

the 10th of June, 1820, 2d part, Public Land Laws, &c., 820.
Had the surveyor-general subdivided the fractional section 

22, now in controversy, according to law, there would have 
been two half-quarter-sections in the south-west quarter, mak-
ing that quarter complete, a fractional section in the south-
east quarter, and a fractional section in the north-east an 
north-west quarters, making four tracts or subdivisions instea 
of two, as returned by him to the Land-office of the distnc . 
None of the lines, subdividing sections, are required by law 
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to be made by actual survey, and marked on the land; but 
they are to be delineated on the township plats, according to 
the 2d section of the act of the 11th of May 1805$ chap. 74, 
referred to in the act of the 24th of April, 1820, (2 Story 
Laws, 961.) When the township and section lines are run, 
and the corners marked according to law, the quarter-section 
lines are ascertained on the plat by protracting lines across 
the section north and south, and east and west, equi-distant 
from the section lines; and so of other subdivisions. And a 
surveyor going on the land to ascertain the boundary of a 
quarter, or half-quarter section, would do it with as much ease 
and certainty as if it had been delineated on the plat by the 
surveyor-general. Extending the subdividing lines on the 
township plats, is not, therefore, essentially necessary to 
enable the register to sell the land, or to give title to the 
purchaser. The register is as much bound to know what is a 
legal subdivision of a section, or fractional section, as is the 
surveyor-general.

Because he is directed by law to offer the lands, when sold 
at public sale, in half-quarter-sections. To enable him to per-
form this duty, he must know what a half-quarter-section is. 
And before he can offer a fractional section for sale, he must 
see that it has been subdivided, so as to enable him to offer as 
much of it in half-quarter-sections as practicable. When 
Etheridge applied to purchase the south-west quarter of this 
fractional section at private sale, as he had a right to do, under 
the act granting pre-emption rights, the register was bound to 
know whether such a subdivision could be obtained according 
to law. A bare inspection of the township plat must have 
satisfied him, in this case, that it was practicable to obtain an 
entire quarter-section in the south-west corner of the frac-
tional section 22. The 1st section of the act of the 24th of 
April, 1820, directed that this fractional section should be 
divided into as many half-quarter-sections as practicable, by 
lines north and south; and the instructions given by the Sec-
retary of the Treasury, under this act, directed that it should 
be divided into half-quarter-sections, by north and south, or 
east and west lines, so as to preserve the most compact and 
convenient forms.

There is nothing in any of the acts of Congress, nor in the 
instructions of the Secretary of the Treasury, to authorize the 
division of *this fractional section made by the surveyor- 
general, and it being a violation of the law, and con- 
trary to the duties of his office, it must be regarded as a void 
act. Miller, and others v. Kerr and others, 7 Wheat., 1. So 
tar as Stone’s claim was concerned, this division of the frac-
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tional section has been treated by the register and the com-
missioner of the General Land-office as a legal subdivision, 
and the register seems to have disregarded entirely the act 
granting pre-emption rights, and Stone’s claims and proofs 
under it, and to have transferred his claim to the western lot 
of the fractional section as divided by the surveyor-general. 
The certificate of the register, recited in the patent of Ethe-
ridge, takes no notice, of this subdivision of the fractional 
section, but states that Etheridge had “ purchased of the reg-
ister the lot or south-west quarter of section, number 22,” 
&c. The patent is for the whole of the south-west quarter of 
section 22, by its proper designation, and if no quantity of 
land had been expressed in it, all the land contained in the 
quarter-section would have passed by the patent to Etheridge; 
because, by the 2d section of the act of the 11th of February, 
1805, before referred to, it is provided that “ half-sections and 
quarter-sections, the contents of which have not been returned, 
shall be held and considered as containing the one-half, or the 
one-fourth respectively, of the contents of the section of 
which they make part.” The surveyor failed to return the 
contents of the quarter-section in this case; it was liable, 
therefore, to be sold by the above rule. But it has been 
insisted that Etheridge, and those claiming under him, were 
bound, and concluded by the number of acres expressed in 
the patent. It is evident the quarter-section was not referred 
to for the number of acres contained in it; but by express 
words reference was made to the plat returned by the surveyor-
general, showing the division of the fractional section into two 
parts, one of which' contains the number of acres expressed 
in Etheridge’s patent, and the other the number of acres 
expressed in Stone’s patent. It has been already shown that 
this plat was illegal, and the subdivision of the fractional sec-
tion void; and any reference, therefore, to this plat, to show 
the number of acres granted to Etheridge, is illegal and incon-
sistent with every previous step taken towards perfecting his 
title, and utterly repugnant to the previous words of grant 
used in the patent.

Thus it appears, that neither the claim of Etheridge, filed 
with the register, the certificate of purchase issued by him, 
nor the patent issued to Etheridge by the commissioner of the 
General Land-office, is founded on the division of the frac- 
tional section made by the surveyor-general; but the whole 
appears to be founded on the subdivision of the fractional sec-
tion into one quarter-section, and two fractional sections, made 
by actual survey on the land. It is true that, in undertaking 
to state the quantity of land contained in the quarter-section,
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reference is made to what is there called the official plat of the 
lands returned to the General Land-office by the sur- 
veyor-general; *which is nothing more than a reference 
to this same subdivision of the fractional section so often men-
tioned. But this question necessarily arises: How can the 
contents of either division of the fractional section, thus 
divided into two lots or subdivisions, show the contents or 
number of acres in the south-west quarter of the same sec-
tion? The ninety-two acres and sixty-seven hundredths of 
an acre mentioned in the patent, is the number of acres con-
tained in the western subdivision of said fractional soction, 
and consists of part of the south-west, and part of the north-
west quarters of the fractional section, as appears by the plat 
used on the trial. No part of the north-west quarter of this 
fractional secti a can by any reasonable construction be con-
sidered as being within and part of the land included in a 
patent for the south-west quarter of the section. This proves 
that the reference to this plat, in Etheridge’s patent, is both 
delusive and illegal, and must, therefore, be rejected as void 
and inoperative.

The act of the 29th of May, 1830, to grant pre-emption 
rights to settlers on the public lands, chap. 209, appropriated 
this quarter-section of land, on which Etheridge was then 
settled, to his claim, under the act, for one year, subject, how-
ever, to be defeated by his failure to comply with its provis-
ions. During that time, this quarter-section was not liable to 
any other claim, or to be sold to any other person, except at 
public sale, under the proclamation of the President of the 
United States; and that Etheridge had a right to prevent, by 
paying for it as directed by the act. And as he has complied 
with all the requisitions of the act, as far as the mistakes and 
illegal acts of the ministerial officers of the government would 
permit, he has acquired a good title by his patent, against the 
United^ States, for the whole of said south-west quarter-sec-
tion. The remaining question is, whether Etheridge’s title is 
good against Stone’s patent ? Stone claimed “ the right of 
pre-emption, under the act of Congress of the 29th of May, 
1830, to the fraction situated in the west part of the south- 
east quarter of section 22, in township 4, range 1 west.” 
this claim confined his pre-emption right to that specific frac-
tion.. And although the act gave to every settler on the 
public lands the right of pre-emption of one hundred and 
sixty acres, yet if a settler happened to be seated on a frac- 
lonal section, containing less than that quantity, there is no 

provision in the act by which he could make up the deficiency, 
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out of the adjacent lands, or any other lands.1 The only case 
provided for in the act, by which the pre-emption er had the 
right to enter land outside of the quarter, or fractional sec-
tion, on which he was settled at the passage of the act, is the 
case provided for in the 2d section. When two or more per-
sons were settled on the same quarter-section, it might be 
divided between the two first settlers, and each be entitled to 
a pre-emption of eighty acres of land elsewhere, in the same 
land-district. But, in this case, Stone was not only permitted 
*6671 take *land, outside of the fractional section on

J which he was settled, but he was permitted to take 
land on which Etheridge was settled, and to which he had 
previously proved his right under the same act of Congress.

In the case of Lindsay and others v. Miller and others, 6 
Pet., 674, the plaintiffs in ejectment claimed title under a 
patent, dated the 1st of December, 1824, founded on an entry 
and survey made in the same year. The defendants claimed 
title under an entry, made in January, 1783, upon a military 
warrant, for services rendered in the Virginia state-line, and a 
survey made thereon, in the same month, and recorded on the 
7th of April, of the same year, and a patent issued by the 
state of Virginia, in March, 1789. This land lay in what is 
called the military district, between the rivers Scioto and 
Little Miama, in the state of Ohio. This district had been 
reserved, in the deed of cession, dated the 1st of March, 1784, 
made by Virginia to the United States, to satisfy the claims 
of the Virginia troops on continental establishment, in the 
event of there not being sufficient good land for that purpose, 
in a reservation previously made by Virginia, on the south-
east side of the Ohio river. Although the defendants proved 
possession, under this title, for upwards of thirty years, the 
entry, survey, and patent, were adjudged by the court to be 
void, on the ground that the land had been reserved for the 
satisfaction of military warrants, granted for services of the 
Virginia troops on continental establishment, and was not, 
therefore, subject to entry upon warrants for services rendered 
in the Virginia state-line.

In the case before the court, all the land in the south-west 
quarter of the fractional section had been appropriated, by 
law, to satisfy Etheridge’s claim, and no other land could be 
substituted in lieu of that quarter-section, for any part of it. 
Stone’s claim arose under the same law, and by the same pro-
visions was confined to the fraction in the west part of the 
south-east quarter of the same section, and gave no right to

1 Rel ie d  on . Lyttle v. Arkansas, 9 How., 334.
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land elsewhere. So much of the patent to Stone as purports 
to grant land within the south-west quarter of the section, is, 
therefore, not only an appropriation of land to his claim, not 
subject to it according to the act, but which, by the same act, 
had been appropriated to another claim, arising under the 
same act, concurrent with and equal in all respects to Stone’s 
claim. How, then, could his patent give him title to land 
that was not subject to his claim; land that he never had 
legally claimed; and to land that, by law, had been appro-
priated to and claimed by another? It seems to us, this case 
is clearly within the principles settled in the case above re-
ferred to, and that the patent granted to Stone is void, for so 
much of the land included in it as lies within the said south-
west quarter of the fractional section, and for which Etheridge 
holds a patent.

It has been insisted, however, that as Etheridge only paid 
for the quantity of land mentioned in his patent, that he can 
have no right *to land paid for by Stone, and included 
in his patent. This is one of the results of the mis- 
taken and illegal acts of the ministerial officers of the gov-
ernment, which, as already shown, can neither benefit one 
party, nor prejudice the rights of the other. The United 
States have received full payment for all the land contained 
in both patents. And if Stone has paid for land which be-
longed to Etheridge, that is a matter to be adjusted between 
themselves, amicably, or by law, as they may choose.

Upon a full view of the whole case, it is the opinion of the 
court, that the judgment of the Supreme Court of Alabama 
be reversed.

Mr. Justice CATRON.
I feel myself bound to dissent, from the foregoing opinion 

—for the following reasons :
1. By the act of 29th May, 1830, a pre-emption right settler 

then in possession was entitled to enter with the register of 
the. Land-office in the district where the land lay, by legal sub-
divisions, not more than one hundred and sixty acres.

The controversy before us turns, partly, on what was the 
true “legal subdivision” of fractional section 22, containing 
two hundred and three acres : This must be ascertained from 
the laws on the subject existing in 1830. The lines of public 
surveys actually run and marked in the field, are township 
extensions, and section boundaries ; the lines dividing sections 
into quarters, half-quarters, (and quarter-quarters since 1832,) 
being only indicated, or depicted upon the township plats 
returned and recorded in the office of the register.
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The act of 26th March, 1804, provides for the first time for 
the sale of the public lands in quarter-sections; and also 
directs (sect. 9) that fractional sections shall be sold entire; 
or by uniting two or more together. The act of February 
11th, 1805, directs with absolute precision, leaving no discre-
tion on the subject, the manner in which full sections shall be 
divided into quarters: but makes no provision for the sub-
division of fractional sections. It was not until the passing 
of the act of April 24, 1820, that these were authorized to be 
subdivided; and then only when they contained more than 
one hundred and sixty acres. The act of 1820, in directing 
the manner in which full sections shall be subdivided into 
half-quarters, or eighty acre lots, is as absolutely precise in its 
provisions as that of 1805; and, as in the former case, gives 
no discretionary power so far as these subdivisions are con-
cerned—but in authorizing the subdivision of fractional sec-
tions containing one hundred and sixty acres and upwards, it 
directs that they shall in like manner, “ as nearly as practica-
ble,” be subdivided into half-quarter sections, or eighty acre 
lots—“ under such rules and regulations, as may be prescribed 
by the Secretary of the Treasury.” Under the discretionary 
power here given, rules and regulations were prescribed by 
Secretary Crawford, on the 10th of June, 1820, (2 Land Laws 
*6691 an(^ °Pinions’ *P’ $20, No. 796.) A circular was ad-

J dressed to the surveyors-general of that date, for their 
government in this respect, by the commissioner of the Gen-
eral Land-otfice: It orders that fractional sections, contain-
ing more than one hundred and sixty acres, shall be divided 
into half-quarter sections, by north and south, or east and 
west lines, so as to preserve the most compact and convenient 
forms. “You will, therefore,” says the commissioner, “be 
pleased to divide the fractional sections in your district, 
(which remain unsold,) in the manner above directed, and re-
port to this office, and to the registers of the land-district in 
which those fractions respectively are situate, the subdivis-
ions, together with the quantity in each. It is not intended 
to run the subdivisional lines, and mark them, but merely to 
make them upon your surveys, and calculate the quantity oi 
land in each subdivision.”

In January, 1826, (2 Land Laws, p. 583, No. 841,) further 
instructions were given on this subject, to the surveyor-general 
at Washington, Mississippi. The commissioner says, among 
other things—“ A fractional section is a tract of land no 
bounded by sectional lines on all sides, in consequence of the 
intervention of rivers, &c., and containing a less quantity than 
six hundred and forty acres.”
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Speaking of the regulations, and the circular letter founded 
on them, the commissioner continues: “The substance of the 
rule is, that fractional sections of one hundred and sixty acres 
and upwards are to be subdivided by east and west, or north 
and south lines, at the discretion of the surveyor, so as to pre-
serve the most compact and convenient forms. Each lot to be, 
as nearly as practicable, a half-quarter-section, containing a 
quantity of eighty acres; sometimes rather more, sometimes 
less, as the locality demands.”

According to these instructions, fraction No. 22 was divided: 
two precise eighty-acre tracts could not be made out of it; 
half-quarters, or eighty acres, was the least quantity that could 
be sold by the act of 1820, if in regular form and part of a 
full section; but if in irregular form, and the fraction of a 
section, containing upwards of one hundred and sixty acres, 
then it was left to the Secretary to cause it to be subdivided 
according to his own regulations, into two or more tracts, 
approaching, “as nearly as practicable,” to eighty acres each. 
He directed the subdivisions to be made in all cases so as to 
preserve the most compact and saleable forms, accommodating 
the tracts to the sides of rivers, or other legal intervening 
boundaries to subserve the best interests of the government. 
This practice has prevailed as the governing rule for nearly a 
quarter of a century, and is now in full operation—large 
quantities of land have been sold thus subdivided; and great 
quantities yet remain to be sold. I speak on information 
derived from the commissioner of the General Land-office. 
I he idea of taking out of a fraction a quarter-section of one 
hundred and sixty acres, if found there, as if the section was 
entire, and leaving surrounding strips of a few acres 
each, unsaleable *and of little or no value, as will be 
the case here, never has been entertained at that office, as the 
true construction of the act of 1820, from the date of Mr. 
Crawford’s instructions, (June 10th, 1820,) up to this time. 
On mature consideration, I think the instructions given legiti-
mately within the authority conferred on the Secretary. In 
this view of the law, as applicable to the present case, I am 
supported by the opinion of the attorney-general, given on 
Etheridge’s claim in 1837, (2 Land Laws and Opinions, p. 136,

2. Suppose, however, it was doubtful whether they were or 
not authorized, is it admissible for the courts of justice, after 
such a lapse of time, to call in question the construction given 
o the act; to disturb so many titles taken under it—and to 
reak up existing subdivisions ? The sole authority to which 
ie ac t referred for its exposition, and the prescribing of rules
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and. regulations to carry it into execution, was the Secretary 
of the Treasury. His jurisdiction was subject to no super-
vision ; he was constituted the only judge, from whose decis-
ion there was no appeal on part of purchasers; they were 
compelled to buy in the form, and quantity, the lands were 
offered for sale, or not be permitted to purchase at all. The 
Secretary having adjudged and settled the construction of the 
act according to his views of its true meaning, and this coeval 
with its passage—a strong circumstance: the government in 
its executive and political departments, and the community at 
large concerned in purchasing from the government, having 
acquiesced without complaint, recognizing the construction as 
the true one, through so great a lapse of years, it is now sup-
posed by me, the duty of this court, on the question being 
presented here, and that for the first time, to acquiesce also. 
That these subdivisions are for the best interests of the United 
States is manifest; all others have abided by them, and so 
should the plaintiff.

If one of our own judgments made in 1820, coeval with 
the statute, had produced similar consequences; if many 
thousands of titles rested on it, (as there surely do on Mr. 
Crawford’s instructions,) I should feel myself wholly unau-
thorized, at this day, to overthrow the decision, however 
doubtful I might think it to be. The conservative rule of 
communis error facit jus, is universal in courts of justice, in 
regard to their own judgments, under such circumstances; 
and undoubted judicial propriety requires its adoption, as it 
seems to me, when dealing with the decision of the Secretary 
in the present instance. This course is peculiarly due to the 
repose of titles, and the stable maintenance of an established 
system in a great department; a system that cannot be 
changed in this respect without much expense, confusion, and 
delay, in the administration of that department.

3. But suppose the Secretary was mistaken, and the 
subdivision of fractional section 22 is illegal; what then is 
*6711 case? His title is a patent; on his legal

J title he must recover, therefore he *cannot be heard to 
say his patent is void because founded on an illegal subdivis-
ion : the question then is reduced to this; what does the 
patent cover ? Etheridge had no peculiar rights by the act of 
1830, save that he had a preference of entry; like others 
purchasing of the United States he was compelled to buy in 
legal subdivisions; before 1820 not less than an entire fractional 
section could be sold; nor after the act of that year, could 
one be sold in subdivisions until divided, under regulations by 
the Secretary of the Treasury. Further than this, the act of 
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1805 remained unchanged, as to fractions. Etheridge could 
not be permitted to treat a quarter-section in a fraction, 
although found there, as if it was found in an entire section. 
He did attempt it, in proving up his preference right, but when 
he applied to enter at the Land-office the register rejected his 
claim, and compelled him to take the land on which he resiled 
in the form and quantity it had been laid off according to the 
instructions; and this he did take. The government is bound 
by its patent; is estopped to disavow the subdivision granted; 
and as estoppels are mutual, Etheridge is equally bound, by 
the grant. It recites the patent certificate ; this says it is for 
ninety-two acres and sixty-seven hundredths, bounded “ac-
cording to the official plat of the survey of the said lands, 
returned to the General Land-office by the surveyor-general— 
which said tract, described in the plat returned, has been 
purchased by the said James Etheridge.” The plat is part of 
the patent certificate; is referred to in the patent, and is part 
of that also, just as much as if it was attached to the same 
paper. By the plats of public surveys, lands must be identi-
fied, and the boundaries ascertained, in all cases of the kind. 
The parties agree of record that exhibit No. 2 is the official 
map described in the patent of Etheridge ; according to this, 
he purchased lot A for ninety-two acres and sixty-seven 
hundredths; his eastern boundary being the red line made by 
the surveyor-general, pursuant to the instructions. This was 
undoubtedly the land the government intended to sell, and, as 
I think, as certainly the same Etheridge intended to buy, and 
did buy; of course he can recover no land east of that line, 
and therefore the judgment ought to be affirmed, even if the 
instructions were illegal and void.

4. The case does not stop here: Stone’s patent is elder 
than Etheridge’s; the same plat is referred to in each; Stone’s 
is for the one hundred and ten acres and fifty hundredths east 
of the red line. This is not disputed. To overcome it, 
Etheridge’s patent must be supported by a legal entry for the 
same land, elder than Stone’s patent. As already stated, until 
Etheridge paid his money, he could have no legal entry from 
which to date his title. There being no such subdivision 
existing in law as the south-west quarter of fractional section 
22, when Etheridge presented his occupant claim, he could not 
be permitted to enter in that form, or for that quantity. Such 
was the express instruction of May 31, 1831, (2 Land 
Laws *and Instructions, No. 497, and again in No. 521.) L $ 
Ihe first subdivision was created afterwards by the act of the 
surveyor-general, and is indicated by the red line. That it is 
denominated the south-west quarter in the patent, amounts,
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in my judgment, to very little: thus the department saw 
proper to call such subdivisions; the denomination was arbi-
trary and not precise, but we cannot discard the substance for 
the sake of correcting terms of description open to verbal 
criticism. The land contained in plat referred to in Ethe-
ridge’s patent, is a technical quarter-section in the language of 
the General Land-office; and such subdivisions are known by 
no other name there, as will be seen by No. 483 and No. 486 
in the volume of Instructions above referred to. Thus in 
No. 483, dated July 28th, 1830, the commissioner instructs the 
register at Mount Salus, that the pre-emption law of that 
year restricted the quantity to be located to one hundred and 
sixty acres, or a quarter-section; but that it did not intend 
that an excess over one hundred and sixty acres, “ in a tract 
of land technically known as a quarter-section,” should be cut 
off so as to restrict the quantity literally to one hundred and 
sixty acres. “ The law, (says he,) having taken it for granted 
that every quarter-section contains one hundred and sixty 
acres, which not being the fact, we must be guided by what 
we know to be the spirit and intention of the law.” He then 
instructs the register, in cases of fractional sections, to con-
form to the subdivisions as made by the surveyor-general, and 
to give the quantity as near as practicable.

No. 486 is a general circular, dated September 14, 1830, on 
the same subject in part. Instruction 8 directs: “ Although 
a quarter-section may be found to contain rather more than 
the ordinary quantity of one hundred and sixty acres, the 
right of pre-emption is extended to the full quantity of such 
quarter-section.” In the language, therefore, of the General 
land-office, the south-west quarter of fractional section 22, 
called for in Etheridge’s patent, is as well known by its desig-
nation, as if the section was entire. This the Instruction No. 
497 above, explains, where the subdivided quantity is less, to 
be a “ technical ” quarter also, as well as if the quantity had 
been more. But if there be uncertainty, here, as in former 
cases, we must refer to the plat and quantity to explain the 
uncertainty. This course was pursued in the case of McIver 
v. Walker, 9 Cranch, 173, and again in 4 Wheat., 444. There 
the plat was held to control the face of the patent, and fixed 
a different locality, because Crow Creek was laid down on the 
plat, nearly through its centre; the location certificate copied 
in the patent, as in this case, called for a beginning, and for 
courses from that point, running off from the creek, which 
was not named as being crossed by the lines; yet this court 
diregarded the calls, and held the land lay on both sides of 
the creek, as indicated in the naked plat. It was a much
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weaker case than the present. In patents of the United 
States, from their earliest date down to this day, nothing is 
referred to but numbers *on the public surveys. To 
hold that the surveys did not explain and control the 
patent as to identity, and side lines, would be an abandonment 
of both; as nothing else can establish either.

Much stress is laid on the fact that the half-mile post is 
found on the south boundary of section 22. The same line-
marks are uniformly made on all sectional lines, regardless of 
fractions: so it would have been done had the fraction 22 
been for less than one hundred and sixty acres, and not sub-
jected to subdivision. The section south may have been 
entire, and the corner post necessary for the purposes of that 
section.

Another difficulty stands in the way of the plaintiff’s recov-
ery. Stone’s patent is the elder; it is admitted it covers the 
land in dispute—the patent passed the perfect and consum-
mate title; in an action of ejectment the patent is conclusive, 
as was held by this court in Wilcox v. Jackson, and Bagnell v. 
Broderick, 13 Pet., 516, 450. You can only go behind it, and 
give it earlier date, from a precise legal entry for the same 
land made by the grantee, to overreach an elder patent; as 
this court held in Boss v. Barland, 1 Pet., 655. We have 
seen Etheridge did not enter the land in dispute when he paid 
his money, and took his patent certificate. To overthrow 
Stone’s patent, we must rely on the preference right to enter. 
At best, it is a remote and doubtful equity; Stone paid for the 
land, (and if the assumption be true,) has an equity attached 
to it for his purchase money; presenting a case of conflicting 
equities, with which a court of law cannot deal. In the lan-
guage of this court in Bagnell v. Broderick, “ we are bound to 
presume for the purposes of this action, that all previous legal 
steps had been taken by Stone to entitle himself to the patent, 
and that he had the superior right to obtain it, notwithstand-
ing the claim set up by Etheridge; and having obtained the 
patent, Stone had the best title known to a court of law, to 
wit, the fee.” There a much more imposing equity than Ethe-
ridge can pretend to, was set up. In no respect, therefore, is 
there any ground for reversing the decision of the Supreme 
Court of Alabama, as is supposed by me.

In the case of Brown et ux. v. Hunt, Mr. Justice Daniel  
dissents from the opinion of the court, and concurs in opinion 
With Mr. Chief Justice and Mr. Justice Catron .
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♦Lesse e of  George  Clymer  et  al ., Plaintif f  in  error , 
v. George  Dawk ins  et  al ., Defendants  in  error .

A court is not bound to give instructions to the jury in the terms required by 
either party; it is sufficient if so much thereof are given as are applicable to 
the evidence before the jury, and the merits of the case as presented by the 
parties.1

The entry and possession of one tenant in common, is ordinarily deemed the 
entry and possession of all the tenants; and this presumption will prevail in 
favor of all, until some notorious act of ouster or adverse possession by the 
party so entering is brought home to the knowledge or notice of the others. 
When this occurs, the possession is from that period treated as adverse to 
the other tenants.2

Such a notorious ouster or adverse possession may be by any overt act in pais 
of which the other tenants have due notice, or the assertion in any proceed-
ing at law of a several and distinct claim or title. If an attempt be made to 
obtain a partition, although the legal proceedings by which it is effected may 
be invalid or defective, still, being a matter of public notoriety, the co-tenant 
is bound at his peril to take notice of the claim to adverse possession thus 
set up.3

1 Cite d . State, to use v. Donnelly, 
9 Mo. App., 531.

2“The seisin and possession of one 
tenant in common of real estate is 
seisin and possession for the use of 
the others.” Kinney v. Slattery, 51 
Iowa, 353; Burns v. Bryne, 45 Id., 
285; Campbell v. Campbell, 13 N. H., 
483. And such is the presumption of 
the law. Day v. Howard, 73 N. C., 1. 
The one stated in the quotation is the 
general rule. Bowen v. Preston, 48 
Ind., 367; Foulke v. Bond, 12 Vr. (N. 
J.), 527; Covington v. Stewart, 11 N. 
C., 148; Miller v. Myers, 46 Cal., 535; 
Challefoux v. Ducharme, 8 Wis., 287; 
Mining Co. v. Taylor, 10 Otto, 37; 
Humbert v. Trinity Church, 24 Wend. 
(N. Y.), 587; Phillips v. Gregg, 10 
Watts (Pa.), 158; Young v. De Bruhl, 
11 Rich. (S. C.) L., 638; Vaughan v. 
Bacon, 15 Me., 455; Campan v. Cam-
pan, 44 Mich., 31; Lillianskyoldt v. 
Goss, 2 Utah T., 292; Fair claim v. 
Shockleton, 5 Burr., 2604; Ford v. 
Grey, Salk., 285. The knowledge of 
one tenant will be attributed to his 
co-tenant, the same as the knowledge 
of the agent to the principal. Ward 
v. Warren, 82 N. Y., 267; see Munson 
v. Munson, 30 Conn., 425. But the 
admissions of one are not evidence 
against the other. Young v. Griffith, 
79 N. C., 201; nor does a judgment 
against one co-tenant in an action for 
possession bar his co-tenant. Stovall

Carmichael, 52 Tex., 383; see JTO-
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Hams v. Sutton, 43 Cal., 71. The act 
of one tenant affecting the property 
is presumed to be for all. Foulke v. 
Bond, 12 Vr. (N. J.), 527; Wood v. 
Phillips, 43 N. Y., 152; Baker n . 
Whiting, 3 Sumn., 475; nor will it be 
presumed that one tenant designed a 
wrong to his co-tenant, unless it is 
clearly proven. Berthold v. Fox, 13 
Minn., 507. So if one tenant acquire 
possession by stealth or against his 
co-tenant who had sole possession, it 
will be deemed lawful. Wood v. Phil-
lips, supra. Their relation to each 
other is one of trust. Harrison v. 
Harrison, 56 Miss., 174; Jackson v. 
Tibbits, 9 Cow. (N. Y.), 241; Kathon 
v. Rockwell, 16 Hun (N. Y.), 90; Doe 
d. Fisher v. Prosser, Cowp., 217.

8 Foll owe d . Warfield v. Lindell, 
30 Mo., 282.

There is no difference between an 
ouster by a co-tenant and an ouster by 
a stranger; butin making proof of ous-
ter, it is much more difficult in the 
former than in the latter case. “ Acts 
of ownership are not, in tenancies in 
common, necessarily acts of disseisin; ’ 
(Prescott v. Nevers, 4 Mason, 326.) 
So that this presumption, here indi-
rectly stated,must be overcome. There-
fore, it is necessary to prove an ac-
tual ouster. Barmitz v. Casey, 7 
Cranch, 456; Halford v. Tetheson, 
2 Jones (N. C.) L., 393; Jones v. 
Weatherbee, 4 Strobh. (S. C.) L., 
50; Trapnail v. Hill, 31 Ark.,.
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If the tenants in possession only claim the undivided interest which was held 
by their immediate grantors, it is not adverse to the remaining part of the 
title, and such persons cannot defend themselves in ejectment by giving in 
evidence an outstanding title elder than that under which they claim; nor 
can they avail themselves of the Statute of Limitations.

But if the occupants entered into possession and held the lands for more than 
twenty years before the commencement of the suit, by a purchase and claim 
thereof in entirety and severalty, and not an undivided part thereof, in co-
tenancy, it is an adverse possession, and the Statute of Limitations is a 
good plea.4

This  case was brought up by writ of error from the Circuit 
Court of the United States for the district of Kentucky.

There were three tenants in common of a tract of land in 
Kentucky, and the question was, how far the possession of 
the occupiers, holding under two of the three, constituted an 
adverse possession against the third, so as to entitle them to 
the benefit of the Statute of Limitation.

In 1806, a patent was issued by the Governor of Kentucky 
to George Clymer for one-third, and Charles Lynch and John 
Blanton for two-thirds of a certain tract or parcel of land, 
containing eleven thousand acres by survey, bearing date the 
30th of May, 1784, lying and being in the county of Jefferson, 
on the waters of Harrod’s creek, and bounded as follows, 
&c., &c.

A division of the land was made by commissioners and

345; Edwards v. Bishop, 4 N. Y., 
61; Gilchrist v. Bamsay, 27 U. C. 
Q. B., 500; Siglar n . Van Biper, 10 
Wend. (N. Y.), 414; Higbee v. Bice, 
5 Mass., 351; Noble v. McFarland, 51 
Ill., 226. A demand by a co-tenant to 
be admitted to the possession, and a 
specific refusal, is evidence of an ous-
ter. Miller V. Myers, 46 Cal., 535; 
Green v. Tripp, 56 Id., 209; Doe d. 
Hellings v. Bird, 11 East, 49; but not 
of itself sufficient. Carpentier v. 
Mendenhall, 28 Cal., 484; see Boberts 
v. Moore, 3 Wall, Jr., 297. But where 
the defendant in a suit in ejectment 
denied the plaintiff’s title and right of 
entry, that was deemed good proof of 
an ouster. Sigler v. Van Biper, 10 
Wend. (N. Y.), 414; see Green v. 
Tripp, 56 Cal., 209; Miller v. Myers, 
46 Id., 535. Yet other courts hold 
that there must be outward acts of 
exclusive ownership, of an unequivo-
cal character, notorious and overt, such 
as by their own force impart infor-
mation and give notice to the co-tenant 
of an adverse possession and actual 
disseisin. Warfield v. Lindell, 88 Mo., 
661, 581; Bust v. Bust, 17 W. Va.,

Vol . hi .—49

901; Boggess v. Meredith, 16 Id., 1; 
Zeller v. Eckert, ante, *289. Culver v. 
Bhodes, 87 N. Y., 348.

4 Cit ed . Abernathie v. Consoli-
dated Virginia Mining Co., 16 Nev., 
271.

If the grantee obtain a conveyance 
of the entire estate from one of two 
or more tenants in common, and 
makes an entry under such title, his 
possession is adverse. Foulke v. Bond, 
12 Vr. (N. J.), 527; Kinney v. Slat-
tery, 51 Iowa, 353; Horne v. Howell, 
46 Ga., 9; Kittredge v. Locks, 17 
Pick. (Mass.), 246; Clark v. Vaughan, 
3 Conn., 191; Gill v. Fauntleroy, 8 
B. Mon. (Ky.), 186; Long v. Stapp, 
49 Mo., 506; Hinckley v. Greene, 52 
HL, 230; Prescott v. Nevers, 4 Mason, 
326; Gray v. Bates, 3 Strobh. (S. C.) 
L., 498; Doe d. Beed v. Taylor, 5 
Barn. & C., 575; so the same rule is 
applicable to joint tenants. Larmon 
v. Huey, 13B. Mon. (Ky.), 436; contra 
(as to the general statement), Seaton 
v. Son, 32 Cal., 481; Boberts v. Mor-
gan, 30 Vt., 324; Holley v. Hawley, 
39 Id., 532.
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offered in evidence during the trial; and as the various pro-
ceedings under this commission ran through a long period of 
time, the whole of them will be stated before passing on to 
other circumstances in the history of the case.

“ Henry county, the first day of January, eighteen hundred 
and two.

“We, William Neall and Isaac Forbes, having been ap-
pointed commissioners by the County Court of the said county 
*«7^1 Henry, in *conformity to an act of the General As-

J sembly of the state of Kentucky, for ’the purpose of 
making division of lands between residents and non-residents 
in the said county of Henry, having been called on to divide 
a tract of eleven thousand acres on the waters of Harrod’s 
creek, in the name of George Clymer for the one-third, and 
Charles Lynch and John Blanton two-thirds, agreeably to a 
patent bearing date the 24th day of December, in the year of 
our Lord, one thousand eight hundred and six, and of the 
commonwealth of Kentucky the fifteenth, and signed by 
Christopher Greenup, the then Governor of Kentucky. It 
being stated to us that the said George Clymer is a non-
resident, we have gone on the ground, and made the following 
division, to wit: Charles Lynch and John Blanton’s portion is 
lot No. 1, containing seven thousand three hundred and thirty- 
three and one-third acres, agreeably to the plat hereby laid 
down, which is bounded as folioweth, to wit: &c., &c.

“ No. 2, on the plat allotted to George Clymer on the divis-
ion, is bounded as follows, to wit, containing three thousand 
six hundred and sixty-six and two-thirds acres: Beginning, 
&c., &c., hereby conveying and affirming the foregoing divis-
ion, agreeable to the said allotment, to the said Charles Lynch 
and John Blanton, for the two-thirds of said eleven thousand 
acres, and the one-third to the said George Clymer, agreeably 
to the metes and bounds before described.

“ Given under our hands and seals as commissioners afore-
said, the day and date first above written.

Will . Neale , [l . s .] Comr. 
Isaac  Foebes , [l . s .J Com r.

“ Signed, sealed, and delivered in presence of

Henry County Court, Clerk's Office, Jan. 1, 1810.
“ The within division of land was filed in my office, 

acknowledged by William Neale and Isaac Forbes, commis-
sioners in said county for the division and conveyance o 
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lands, parties thereto, as their act and deed, and admitted to 
record.

“ Att. Row. Thomas , C. C.

“Henry County, October Court, 1827.
“An instrument of writing purporting to be a division of 

eleven thousand acres of land, in the county of Henry, be-
tween Charles Lynch, John Blanton, and George Clymer, the 
same being made by William Neale and Isaac Forbes, commis-
sioners appointed for that purpose, was this day produced into 
court, (the commissioners being absent,) together with the 
certificate of acknowledgment, entered and attested by Row-
land Thomas, clerk. Whereupon, on motion of Charles H. 
Allen, attorney for the parties, it is ordered that the same be 
now received and recorded accordingly, which was heretofore 
done.

“Att. Edmd . P. Thomas , C.
By Will . Sharp , D. C.

“ Henry County Court, Clerk's Office, Aug. 8, 1828.
*“I, Edmund P. Thomas, clerk of the County Court 

for the county aforesaid, do certify, that on the day of L 
the date hereof, the foregoing commissioners’ report of lands, 
together with the certificates thereon endorsed, were filed in 
my office and recorded.

“Att. Edmd . P. Thomas , C.”

In 1813, George Clymer, one of the patentees, residing in 
Philadelphia, made his will and died. He devised his prop-
erty to certain persons in trust, for the payment of certain 
moneys, and these to be divided amongst his children and 
grandchildren.

Much evidence was given in the court below, to show the 
nature of the. title and possession under which the occupants 
(residing entirely upon the part allotted to Lynch and Blan-
ton) held their lands. They all claimed under Lynch and 
Blanton ; and the following is a summary of the evidence : 
It was proved that these persons entered upon and first im-
proved, settled, and occupied, the land ; and they, and those 
claiming under them, have held, claimed, and occupied, the 
land, as their own, for upwards of twenty-five years before the 
commencement of this suit ; but no evidence was introduced 
y either of the defendants, conducing to prove that either of 
em, or any other person, had given any express notice to the 

pa entee, Clymer, in his lifetime, or either of the trustees 
named m the will of said Clymer, that they, or any of them,
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held the land adversely to the claim or right of Clymer; nor 
was any evidence given, tending to prove that notice of any 
sort had ever been given to Clymer, or any of the trustees 
named in his will, by any of the defendants, or any other per-
son under whom any of them claim, except the facts which 
the evidence did conduce to establish, that the land in posses-
sion of each defendant had been taken possession of, im-
proved, and occupied by actual residence, by each defendant, 
(or at first by him of whom he derived his possession and 
claim of right, and afterwards by himself,) as all entirely his 
or their own, and not as co-tenant with Clymer or his 
devisees, and had been so ever afterwards held, for upwards 
of twenty years, and up to the commencement of this suit.

It did not appear by the evidence, that either of the defend-
ants, or his predecessor in the possession, had any knowledge 
or notice, in fact, that Clymer was a co-partner with Lynch 
and Blanton, or had any interest in the land; and plaintiff’s 
counsel insisted only that they were bound to know and 
notice the right of Clymer, apparent on the patent.

Evidence was also introduced to show that most of the 
defendants were within the boundary of adverse patents, elder 
in date than the patent to Clymer, Lynch and Blanton, and 
that some of them had contracted with the claimants of those 
elder patents, for the land in their possession, since they be-
came possessed of it.

The suit was brought in December, 1840, by the representa- 
*0771 tives *of Clymer, against sixty-three occupants of the 

J tract, which, as before stated, had been assigned, in the 
partition, to Lynch and Blanton.

Upon the trial, the plaintiff asked the court to instruct the 
jury:

1. That if the jury believe, from the evidence, that the 
defendants, or others under whom they claim, entered upon 
the land in contest under the claim of Clymer, Lynch and 
Blanton, for eleven thousand acres, that such of the defend-
ants as the jury may find so entered, by themselves or others 
under whom they claim, cannot avail themselves of the elder 
patents read in evidence, as to defeat the plaintiff in this 
action.

2. That the defendants cannot defeat the plaintiff’s right to 
recover, if the jury believe, from the evidence, the plaintiff 
ever had right, by reason of the Statute of Limitation, pro-
vided the jury believe, from the evidence, that the defendants, 
or those under whom they claim, entered upon the land m 
contest, under the title of Clymer, Lynch and Blanton, for 
the eleven thousand acres patented to them.
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3. That if the jury find, from the evidence, that any of the 
defendants entered upon the land in contest, under a parol 
contract of purchase from the agent of Lynch and Blanton, 
who were tenants in common with Clymer in the eleven thou-
sand acre patent, read in evidence; and the jury also find that 
such of the defendants as so purchased never notified the 
patentee Clymer, or the trustees named in his will and codicil, 
or either of them, that they held adversely to Clymer’s title, 
that the defendants, as to whom the jury may so find, cannot 
avail themselves of the Statute of Limitation in defence of 
this action. Also,

4. That such defendants as the jury may find as above-men-
tioned, if there be any such, cannot avail themselves of the 
outstanding conflicting elder patents read in evidence, unless 
the jury further find that such defendants, in the opinion of 
the jury, have proved a connection with such elder patent or 
patents, by purchase, either made by them or others under 
whom they claim.

The court refused to give either instruction, as asked, but 
instead thereof gave to the jury the following instruction:

“The court instruct the jury, that if they find, from the 
evidence, that any of the defendants, or those under whom 
they claimed, entered upon the parcel of the land in contro-
versy in their possession at the commencement of this action, 
under a contract, whether it was executed or executory, by 
parol or in writing, with the agent of Lynch and Blanton, or 
either of their co-grantees with Clymer, of the eleven thou-
sand acres, by the patent read by plaintiff, or any other per-
son claiming under that patent, whereby they purchased an 
individual two-thirds, or any other such part, and not the 
entire interest in such parcel or parcels of the land, then such 
defendants, or those under whom they claimed, and who had 
so entered, did not, by their entry into the possession, oust 
Clymer or his devisees of his *or their undivided third r#g<ro 
thereof; but the entry of such purchasers and their *- 
possession was for him, Clymer, or his devisees, as well as 
for themselves; and in the absence of all evidence of notice 
to Clymer, or those claiming under him, of a subsequent 
adversary holding by such occupants, their possession did not 
become adversary, in legal effect, to Clymer or his devisees; 
and no defendant, who so entered, can now avail himself of 
the outstanding legal title by the elder patents to be read in 
evidence; nor can any such defendant prevail in his defence

t ^s  ,ac^|0n by the length of his possession, and the Statute 
of Limitation; nor can any defendant who entered, claiming
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the entire estate in his parcel of the land, add to the length 
of his own possession that of any one under whom he claimed 
and had succeeded, who had so entered under a purchase of 
an undivided part, and was so a co-tenant with Clymer or his 
devisees, and thereby make out the twenty years of adversary 
possession within the statute.”

The defendants moved the following instructions, to find as 
in case of a nonsuit as to all the defendants:

That the plaintiff has shown title only to an undivided 
interest in the land, and that only one-fifteenth.

To find in favor of all the defendants whose tenements fall 
within the elder claims of Tuttle and Howard.

To find in favor of all whose possession existed, and con-
tinued, and have been held as their own, for twenty years 
before the commencement of this suit.

To find in favor of those whose possession existed and con-
tinued under Lynch and Blanton, and adverse to Clymer, for 
twenty years before suit brought.

To find in favor of those whose possession originated, and 
have been held as their own, twenty years before suit brought, 
under purchases from Lynch and Blanton, or either of them, 
after the division made under the orders of. the Henry county 
court.

The court refused to give either of the instructions, as 
moved by the defendants, but in substitution therefor gave the 
following instructions:

“ The court instruct the jury, that their verdict ought to 
be for each defendant who, or whose predecessor in possession, 
from whom he had derived his possession and claim of right, 
had entered on the land in his possession at the commence-
ment of the action, twenty years before that day, by a purchase 
and claim thereof in severalty, all as his own, and not an 
undivided part in co-tenancy with Clymer or his devisees, but 
adversely to him or them, whether such purchase was from 
Lynch or Taylor, or Lynch and Blanton, or any other who had 
ever afterwards, up to the commencement of this suit, contin-
ued thus to hold such possession.”

To each opinion and decision of the court, in refusing to 
*6791 ^ve instructi°iis as moved by the plaintiff and each

-I of them, and in giving *the instructions which were 
given by the court in substitution, or instead thereof, the 
plaintiff at the time excepted. Also, the plaintiff excepted to 
the instruction which is given by the court in substitution of 
the instructions moved by the defendants, at the time the 
instruction was given, and he now excepts to each opinion and
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decision, and prays that this his bill of exceptions be signed, 
sealed, and enrolled, which is accordingly done.

Thos . B. Monro e , [l . s .]

Crittenden, for the plaintiff in error.
Tibbatts and Armstrong, (in a printed argument,) for the 

defendants in error.

Crittenden made the following points:
1. That the proceedings of the County Court of Henry 

county, and of the commissioners for the purpose of making a 
partition of said land, were not authorized by any law, and 
the division was therefore null and void, because not conform-
able to the statutes on which its validity depended. 1 Littell’s 
Laws of Kentucky, 691; Hood v. Mathers, 2 Marsh. (Ky.), 
559; 3 Litt. (Ky.), 40; Clay v. Short, 1 Marsh. (Ky.), 371.

2. That the defendants having entered and held under the 
patent to Clymer, Lynch, and Blanton, could not lawfully set 
up and rely for their defence upon any other outstanding 
adverse patents to bar the plaintiff’s recovery, and especially 
as it was not shown to be a subsisting and available title.

3. That the possession of the defendants having been 
acquired under Lynch and Blanton, or one of them, could 
not be considered as adverse to their co-tenant, Clymer, or 
allowed to operate as a bar to the present action; and that 
this is especially true as to those defendants who showed no 
deed or written evidence of purchase.

1st. . Eight years after the division was said to have been 
made, it was given to the clerk, and not to the court until 
1827. The act of Assembly does not say when it must be 
recorded, but twenty-five years is too long a time to elapse. 
The parties . might have had it in their pocket all this time. 
The courts in Kentucky have always construed such papers 
strictly. See the authorities above.

2d «. ^he defendant has acknowledged the title of the 
plaintiff, he cannot afterwards dispute it. 1 Cai. (N. Y.), 
394, 444; 5 Cow. (N. Y.), 129, et seq. 174; 4 Cranch, 419.

Nor can a defendant, whose predecessors had recognized the 
title of the plaintiff, afterwards dispute it. 5 Cow. (N. Y.), 
129, 130; 4 Johns. (N. Y.), 230; 1 Caines (N. Y.),'394; 4 
Munf. (Va.), 473; 2 Johns. (N. Y.), Cas., 353; 3 Pet., 50; 3 
Serg & R. (Pa.), 386; 13 Johns. (N. Y.), 116; 3 Mart. 
(La.), (N. S.), 11; 6 Johns. (N. Y.) 34; 7 Id., 157; 19 Id., 
202 5 5 Cow. (N. Y.), 520; 3 Wash. C. C., 498.

The defendants also offered in evidence outstanding titles in
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*strangers, which they alleged to be elder and better than the 
plaintiff’s title. Can they do this?

If it be admitted as the settled doctrine, that though the 
plaintiff in ejectment has a title better than that of the defend-
ant, yet that he is not entitled to recover if the defendant 
can show a superior title in a third person, though he does not 
claim any privity with that third person: If this be the 
admitted doctrine, it is subject to a great many exceptions, 
which destroy its general applicability, and those exceptions 
are supposed to include the present case. The instances of 
such exceptions are numerous, namely:

A mortgagor is never suffered to set up the title of a third 
person against his mortgagee. Doe v. Pegge, 1 T. R., 758, n.

It is established that a mortgagor cannot set up a prior 
mortgage to defeat the recovery of a second mortgage. He 
is barred by his own act from averring that he had nothing in 
the premises at the time of the second mortgage. The prin-
ciple of this decision has been repeatedly recognized. Lade 
v. Holford, 3 Burr., 1416; Newhall v. Wright, 8 Mass., 138, 
153; Jackson v. Dubois, 4 Johns. (N. Y.), 216.

A lessee cannot do it against his lessor; 8 Mass., 138, 153; 
1 Cai. (N. Y.), 444; 2 Id., 215; 7 Johns. (N. Y.), 186; but it 
is needless to cite authorities on this point.

So a person who has entered into possession under another, 
and acknowledged his title, cannot set up an outstanding title 
in another. Jackson v. Stewart, 6 Johns. (N. Y.), 34; Jackson 
v. De Walts, 7 Id., 157; Jackson v. Henman, 10 Id., 292.

Nor can a person claiming the land under a tenant, set up 
an outstanding title against the landlord. Jackson v. Graham, 
3 Cai. (N. Y.), 188.

A person who has entered by permission under one tenant in 
common, cannot, after partition made, set up an adverse title 
against another tenant in common, to whose share the premises 
had fallen. Smith v. Burtis, 9 Johns. (N. Y.), 174; Fisher n . 
Creel, 13 Id., 116.

A mere intruder cannot protect himself by setting up an 
outstanding title. Jackson v. Harder, 4 Johns. (N. Y.), 202.

But if a defendant have acknowledged the title of the 
plaintiff, he cannot afterwards dispute it. Jackson ex dem. 
Low v. Reynolds, 1 Cai. (N. Y.), 444; Jackson ex dem. Smith 
et al. v. Stewart, 6 Johns. (N. Y.), 34; Jackson ex dem. Davy 
n . De Walts, 7 Id., 157; Jackson ex dem. Browne v. Henman, 
19 Id., 202.

And even where the predecessors of the defendant had 
acknowledged the title of the claimant, it was held that the 
defendant was equally precluded from setting up the defence
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of adverse possession. Jackson ex dem. Van Schaick and others 
v. Davis, 5 Cow. (N. Y.), 129, 130.

*Where one takes by descent as a co-heir and tenant 
in common, he cannot show (in ejectment by his co- *- 
heir, or one claiming under him) that the ancestor had no 
title. Jackson ex dem. Hill v. Streeter, 5 Cow. (N. Y.), 520.

Armstrong, for defendants in error, stated the case and pro-
ceeded thus:

The issue, then, in this cause between the parties seems to 
be on the question: did the entry of defendants on land to 
which plaintiff had right in common with their vendor, not-
withstanding their ignorance of that right, their want of inten-
tion to enter as tenants in common, and their express entry 
claiming and holding the land as their sole freehold, adversely 
to the whole world, constitute them tenants in common with 
Clymer ?

It is not, I presume, necessary for me to cite authority to 
show the intention with which an entry is made on land de-
fines the nature of that entry. These defendants, and those 
under whom they claim, entered under their purchases as sole 
owners in fee of the whole lands held by them, and were so 
possessed thereof for more than twenty-five years before the 
commencement of this suit.

The counsel for defendants does not deem it necessary to 
consume the time of the court, by using argument, or citing 
authority, to prove that possession of land by a purchaser, 
under a contract for the entire estate, without right in the 
grantor, is adverse to the rightful owner; or that a person in 
possession of land may purchase in an outstanding title to 
protect that possession, but will merely call the attention of 
the court to the case of Jackson ex dem. Preston, ^c. v. Smith, 
in the Supreme Court of New York, 13 Johns. (N. Y.), 406, 
as a case in point. There the defendant held under a deed 
made by one out of nine tenants in common; but the deed 
purported to be for the whole fee. The court says, (page 
411,) “the deed,” under which defendant held, “for the 
whole lot cannot control the possession of the defendant, 
and of his father, so as to make it the entry and possession 
of a tenant in common, merely because it gave title to no 
more than one-ninth part of the whole lot; ” and again, (page 
112,) “ it is evident, therefore, that the doctrine in relation to 
tenants in common does not apply to this case. It might as 
well be urged as applicable to a conveyance made by a stranger 
o± any lands held in common, and it will not be questioned 
that the purchaser under such a deed, given without right on
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the part of the grantor, would notwithstanding be adverse to 
the rightful owners, although held by them in common.”

It is believed the case cited presents the true law of this 
case, and should the court deem it necessary, they are respect-
fully requested to examine the case referred to for themselves.

Tibbatts, for the defendants in error, recited the facts and 
evidence in the case with great particularity, and then added: 
*AR91 *Under this state of the evidence, on the part of the

-* defendants, we contend that the law of the case was for 
them, and the verdict of the jury correct on the following 
grounds:

1. Because the division was a good and valid division, and 
severed the estate of Clymer from that of his co-patentees.

2. Because, if it were not good in its inception, it became 
good by the lapse of time, and the legal presumptions arising 
from the lapse of time.

3. Because the defendants held the land adversely to the 
right or title of the lessor of the plaintiff, and their holding 
being adverse, his right of entry is barred by the Statute of 
Limitations.

By the act of the legislature of Kentucky, approved De-
cember 19, 1792, (2 M. & B., 1066,) it is enacted, sect. 1, that 
if the owners of lands within this state, who are non-residents, 
do not attend to have the same divided, where the same is 
held in conjunction with citizens of this commonwealth, or 
with other non-residents, where such non-residents may apply 
by themselves or agents to have the same divided, or do not 
appoint agents to make such division within one year from 
the passage hereof, the courts of the several counties within 
this state shall appoint six commissioners in each county, who, 
or any two of them, shall, when called upon for the purpose 
by the citizens of this commonwealth, or the owners of lands 
who are non-residents, or their agents, attend and make such 
division agreeable to the contract entered into by the parties, 
“and such commissioners shall make return of such land by 
them so divided, with the quantity and names of the parties 
concerned, and by whom called upon to do the business, to the 
county court of the county where such land may lie, to be 
there recorded.”

The requisitions of this act are,
1. The appointment of six commissioners by the court, 

which has been done. . „
2. The return of the land, with the quantity and names oi 

the parties concerned, and by whom called on, &c., which is 
construed to mean “a description of the boundaries of the
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whole tract, and of the particular lots divided, together with 
the names of each party holding interests, so that it may duly 
appear who were parties to the partition; ” Rood v. Mather, 2 
Marsh (Ky.), 560; which has been complied with.

3. That the return shall be made to the county court of the 
county; and it is decided (Id.) that it will not be good to 
make the return to the clerk’s office, but that it must be made 
to the county court.

We contend that this condition has also been complied 
with; for though the division was first returned to the clerk’s 
office and acknowledged by the commissioners, yet it was 
afterwards presented to the court, which was good, because 
the statute does not require that the commissioners shall pre-
sent it in person, nor acknowledge it; it being an official act, 
such as the return of a summons by a sheriff, pn™ 
*which, with the papers with the return written there- 
on, may be handed in person, or sent by a third person, or by 
letter, &c.

Nor does the statute fix any time in which the division is to 
be returned; nor is there any thing to be done by the com-
missioners in court, or by the court itself, the law itself order-
ing what is to be done. Besides, it appears from the record 
of the court, that it was received and ordered to be recorded, 
on the motion of “the agent of the parties,” which will in-
clude Clymer as well as the other, and will be so intended by 
the court. See Pringle v. Sturgeon, Litt. (Ky.), Sei. Cas., 112, 
and Parker’s heirs v. Anderson, 5 Mon. (Ky.), 540. That if the 
division was not good in its inception, it became good by the 
lapse of time, and the jury had a right to presume every thing 
which would be necessary to make it good, as a deed of re-
lease, or confirmation from Clymer.

“Artificial or legal presumption is arbitrary, inflexible, and 
conclusive. It is the policy of the law substituted for proof 
of facts, the establishment of which by oral testimony, or 
written testimony, or written memorial, is rendered impossible 
by lapse of time.”

The presumption not absolutely conclusive is such, that 
after twenty years a bond is paid off; a mortgage satisfied, 
the mortgagor remaining all the time in possession; the equity 
of redemption released, the mortgagee having enjoyed the 
possession twenty years; or the legal title conveyed to the 
purchaser after twenty years’ possession, &c., &c. These may 
all be combatted by proofs or explanations, inconsistent with 
the inference of reason, and from the isolated facts which of 
themselves would establish the presumption. Hence their 
consideration belongs to the jury, to whom thev will be left

779



683 SUPREME COURT*

Clymer et al. v. Dawkins et al.

upon hypothetical instructions. The jury may presume a 
deed when neither the chancellor nor the common law judge 
will or can. Stark., 1216, 1227, 1235; Peake Ch., 25.

A possession of thirty years or less, by a purchaser who 
held a bond for a title, would be sufficient, in the absence of 
any controlling circumstances, to create a legal presumption 
of a conveyance from the possessor of the legal title. In such 
a case, it is not only necessary for peace and justice, that such 
a presumption should arise, but is intrinsically probable that a 
deed was made. 10 Johns. (N. Y.), 377; 11 Id., 456; 3 Mass., 
399; 5 Cranch, 262; Graines v. Conn's heirs, 2 J. J. Marsh. 
(Ky.),107.

Although the Statute of Limitations will not run where the 
possession held is on pledge, mortgage, &c., yet, “if posses-
sion had been of twenty years’ duration, it might have justified 
the presumption, in case there were no repelling circumstances, 
that the testator relinquished the title to the slaves in satis-
faction of the debts, and a court of chancery would not then 
interfere to disturb the possession. Mims v. Mims, 3 J. J. 
Marsh. (Ky.), 106.

Without some opposing probability, the jury will presume 
*6341 a deed after possession of twenty years, by one who had 

J purchased the *land, which, in consequence of his pur-
chase, he shall have so long occupied. 2 Saund., 175 a.; 
Stark., 502, 1243, 989; 7 Wheat., 59.

Grants may be presumed from lapse of time. 12 Co., 5; 
2 Hen. & M. (Va.), 370.

Generally whatever will toll the right of entry will create a 
presumption of the conveyance of the legal title.

Every thing necessary to the validity of a collector’s deed 
will be presumed after twenty years, if it be shown that he 
was collector of taxes which were committed to him. 14 
Mass., 145; Id., 177; Fitzhugh v. Croghan, 2 J. J. Marsh. 
(Ky.), 436.

3. But we contend further, that the defendants held the 
land adversely to the right or title of the lessor of the plain-
tiff, and that their holding being adverse, the right of entry is 
tolled, and the plaintiff“ is barred by the Statute of Limi-
tations.

We admit, as a general principle, that the possession of one 
tenant in common, or joint-tenant, is the possession of the 
other; Coleman v. Hutchinson, 3 Bibb. (Ky.), 209; and that 
the Statute of Limitations does not run against one tenant in 
common in favor of another, unless there has been an actual 
ouster and adverse holding. (Id.) But in this case we con-
tend that there has been both; we show that the defendants, 
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ignorant of the rights of the ancestor of the lessor of the 
plaintiff, without any intention to enter as tenants in common, 
entered upon the land, expressly claiming and holding it as 
their sole freehold, adversely to the whole world; they, and 
those under whom they claim, entered under their purchases, 
as sole owners in fee of the whole land held by them, and 
were so possessed for more than twenty-five years before the 
commencement of the suit.

The quo animo with which an entry is made on land, will 
define the nature and character, whether friendly or adverse, 
and extent of the possession acquired by the entry ; 1 Marsh. 
(Ky.), 347; Calk v. Lynn's heirs, 3 Id., 615; and whether the 
possession of land is adverse to a certain claim or not, is a 
question of fact to be found by the jury; Bowles n . Sharp, 4 
Bibb. (Ky.), 550; or as the true doctrine is more distinctly 
laid down in Barrett and wife v. French, 1 Conn. The pos-
session of one tenant in common recognizing the title of his 
co-tenants, is in legal consideration the possession of all; that 
persons under the same title, without partition, cannot pre-
scribe against each other. Broussard n . Duhamel, 3 Mart. 
(La.) N. S., 11.

That where “two persons claim by the same title, there 
shall be no adverse possession, so as to toll the entry of the 
one, but an entry of the other be at all times lawful. 2 Esp. 
N. P., 8, (old paging 434;) Carothers et al. v. The Lessee of 
Dunning et al., 3 Serg. & R. (Pa.), 386.

But that a person claims to hold land under the same title, 
is no evidence that he holds amicably with the original holder 
of that title, or those claiming under him. The purchaser of 
land sold for the non-payment of taxes holds adversely to the 
former owner, and *can consequently avail himself of 
twenty years’ adverse possession. Graves v. Hayden, 2 *- 
Litt. (Ky.), 65. The court say, “The circumstance that the 
defendant claims to hold the land in controversy under Mar-
tin’s title, was no evidence of his not holding adversely, nor 
could it prevent the Statute of Limitations from running. 
Being a purchaser in fee, though he held under Martin’s title, 
he did not hold under Martin, but in his own right, in virtue 
of his purchase, and must therefore have continued to hold 
adversely to Martin and those deriving title through him.”

So a purchaser under a sheriff’s sale—and
Where a party had obtained a decree, though a void one, 

tor a conveyance in fee absolute, and a conveyance in pursu-
ance thereof of the inheritance of his deceased wife, under 
the erroneous idea that he was heir of her son, who died 
shortly after his mother’s death, and had sold the land to one
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who retained the possession twenty years, such alienee is pro-
tected in his title and possession by lapse of time. Baseman's 
heirs v. Batterton et al., 1 Dana (Ky.), 432.

So with the defendants, notwithstanding they claim the 
same title, and though the division may have been void.

Therefore, though the possession of one tenant in common 
should be deemed the possession also of his co-tenant, nothing 
to the contrary appearing; yet if a tenant in common enter 
not as a tenant in common, but adversely to his co-tenant, his 
twenty years’ possession would not only be a good defence 
against, but would in fact so invest him with the complete 
title, as to enable him to recover in ejectment against his co- 
tenant.

“ That one tenant in common may oust his co-tenant, and 
hold in severalty, is not to be questioned. But a silent pos-
session, accompanied with no act which can amount to an 
ouster, or give notice to his co-tenant that his possession is 
adverse, ought not, we think, to be construed into an adverse 
possession.” McClung v. Boss, 5 Wheat., 124, per Marsh. 
Ch. J.

The law is, that nothing but an actual ouster by one tenant 
in common shall give him the exclusive possession. Lessee of 
Empsom v. Shackleton, 5 Burr., 2604; Carothers etal.N. The 
Lessee of Dunning et al., 3 Serg. & R. (Pa.), 385.

But if there has been an actual ouster and adverse holding,' 
it is well settled in numerous cases, that the Statute of Limi-
tations will run from the time of such ouster and adverse pos-
session. Coleman v. Hutchinson, 3 Bibb. (Ky*)» 212; and see 
Brackett v. Norcross, 1 Greenl. (Me.), 91; Bussell's Lessee v. 
Baker, 1 Harr. & J. (Md.), 71; Lessee of Brandt et al. n . 
Whitbeck, 6 Cow. (N. Y.), 633; Van Dyck v. Van Buren, 1 
Cai. (N. Y.), 84; Bryans v. Atwater, 5 Day (Conn.), 188.

We contend that the division of the land, the marking the 
lines, the selling the entire fee, amounted to an actual ouster 
—no actual force was necessary, and none could have been 
*6861 used in this case, the *land being wild land. To prove

J an actual ouster by one tenant in common against an-
other, it is not necessary to show that any real force was 
used; it is sufficient to show that the tenant in possession 
claims the whole, and denies the title of his co-tenant; Mc-
Connell v. Brown, Litt. (Ky.) Sei. Cas., 468; Adams Eject., 
56 ; and this rule must work both ways.

Where the defendant, having purchased a lot of land, and 
received a deed for the whole lot, in which the grantor stated 
himself to be the heir of the patentee, and he entered into the 
possession under that deed, and it afterwards appeared that 
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the grantor had title to one-ninth part of the lot only, as a 
tenant in common, this was held not to alter the character of 
the defendant’s possession, so as to prevent its being adverse, 
but that he must be deemed to have entered under his deed, 
as sole owner of the fee in the whole lot; and that possession 
of land by a purchaser under a deed for the entire lot, given 
without right in the grantor, is adverse to the rightful owners, 
though tenants in common with the grantor. Lessee of Pres-
ton et al. v. Smith, 13 Johns. (N. Y.), 406.

And in the case of Culler et al. v. Motzer, 13 Serg. & R. 
(Pa.), 356, it is held, that if one tenant in common sell the 
whole tract, and possession be held adversely for twenty-one 
years, the sale and possession amount to an ouster of the 
co-tenant, who is bound by the act of limitations.

This case is fully in point: the court say, “ the possession 
here was for twenty-five years, in denial of the right of the 
other; for the sale of the whole, and the possession under 
such sale, would amount to an ouster.” The purchaser, who 
came into possession in 1800, came into possession under a 
title adverse. Motzer could never be considered as a co-ten-
ant, and as the bailiff and receiver of James Brown, and as 
such accountable for the profits in an action for account ren-
dered. He never entered as a tenant in common; and the 
charge of the court was altogether correct, for this was an 
entire tract of land to which there was no adverse claim, and 
therefore the adverse claim was co-extensive with the claim. 
That was the only right, and the possession there being no 
adverse title, was according to that right. There ought not, 
consequently, to be made any deduction on account of 
James’s supposed outstanding title. Jackson ex dem. Preston 
v. Smith, 13 Johns. (N. Y.) Possession of land by a pur-
chaser, under a deed of an entire lot, is adverse to the right-
ful owner, though tenant in common with the grantor.

If, then, a tenant in common or joint-tenant cannot hold 
adversely to his co-tenant, and if the holding of the defend-
ants. amounts, as we contend it does, to an ouster in contem-
plation of law, and they do hold adversely to the claim of 
Clymer, the lessor of the plaintiff, then they can rightfully 
rely either upon the Statute of Limitations, or an outstanding 
elder title, according as their circumstances may require either 
defence; and there is no error in the proceedings of the Cir-
cuit *Court, either in refusing to grant the instructions 
asked for by the counsel for the plaintiff, or in giving *- 
the substituted instruction for the defendants, or in substitut-
ing the instruction for those asked for by the plaintiff.
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Mr. Justice STORY delivered, the opinion of the court.
This is the case of a writ of error to the Circuit Court 

of the district of Kentucky. The original suit was an eject-
ment for a certain tract of land, in Kentucky, containing 
eleven thousand acres: and upon the trial, upon the general 
issue, a verdict was found for the defendants, upon which 
judgment passed for them. A bill of exceptions was taken by 
the plaintiff, to the opinions of the court at the trial; and to 
revise those opinions, the present writ of error is brought by 
the plaintiff.

On the 24th of December, 1806, a patent for the tract of 
eleven thousand acres of land was granted by the common-
wealth of Kentucky, unto George Clymer, (under whose will 
the lessors of the plaintiff make claim,) one-third, and unto 
Charles Lynch and John Blanton, (under whom the defend-
ants make claim,) two-thirds. In the year 1810, if not at an 
earlier period, (for there is some repugnancy in the various 
dates stated in the record,) Lynch and Blanton procured a 
partition of the tract to be made, by the authority of the 
County Court of Henry, by certain commissioners appointed 
pursuant to the Kentucky statute of 1792, by which one-third 
was assigned in severalty to Clymer, (he being then a non-
resident,) by certain metes and bounds; and the remaining 
two-thirds were assigned to Lynch and Blanton, by certain 
other metes and bounds. The return of the commissioners 
was filed, acknowledged, and admitted to record in the clerk’s 
office of the county of Henry, in 1810; but the court of that 
county do not seem to have ordered the return to be received 
and recorded until 1827. How this delay took place, has not 
been satisfactorily explained; and the omission has been in-
sisted upon as an objection to the validity of the partition.

All the defendants appear, from the evidence, to have derived 
title to the lands in their respective occupation, and to have 
entered into possession of the same, after the partition was 
made, and by titles in severalty, derived exclusively from or 
under Lynch and Blanton; and the lands held by them are 
situate exclusively within the tract assigned by the partition 
to Lynch and Blanton. The main defence relied upon by the 
defendants, at the trial, was an adverse possession to the title 
of Clymer, during the period prescribed by the Statute of 
Limitations of Kentucky. To rebut this defence, the plaintiff 
insisted that the partition was void, and being void, the defend-
ants having entered into the land under the patent to Clymer, 
Lynch and Blanton, who still, notwithstanding the partition, 
in point of law, remained tenants in common of the land, 
were not at liberty to set up an adverse possession against 
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that title; nor at liberty to set up *any outstanding superior 
title in any third person, under any elder patent offered in 
evidence, to defeat the plaintiff in the action.

The plaintiff, upon the evidence, (which need not be here 
particularly recited,) moved the court to instruct the jury as 
follows: [See the statement of the reporter.]

The defendants also moved the court to give certain instruc-
tions to the jury; which instructions the court refused to 
give, but gave the following instruction in substitution there-
of: [See statement.]

To the instructions so refused as propounded by the plain-
tiff, and to the several instructions so given by the court, the 
plaintiff excepted; and the cause stands before us for consid-
eration upon the validity of these exceptions.

The first point made at the argument for the plaintiff, is as 
to the validity of the partition under the proceedings in the 
county of Henry. In our judgment, it is wholly unnecessary 
to decide whether those proceedings were absolutely void or 
not; for, assuming them to have been defective or invalid, 
still, as they were matter of public notoriety,' of which Cly-
mer was bound, at his peril, to take notice; and as Lynch and 
Blanton, under those proceedings, claimed an exclusive title 
to the land assigned to them, adversely to Clymer; if the 
defendants entered under that exclusive title, the possession 
must be deemed adverse, in point of law, to that of Clymer.

And this leads us to the consideration of the instructions 
actually given by the court, which cover the whole ground in 
controversy, and, if correct in point of law, show that the 
court rightly refused to give the instructions asked by the 
plaintiff, so far as they were not consistent with the instruc-
tions actually given. It is very clear that the court are not 
bound to give instructions in the terms required by either 
party; but it is sufficient if so much thereof are given as are 
applicable to the evidence before the jury, and the merits of 
the case, as presented by the parties.

The first instruction given by the court is as favorable to 
the plaintiff, in all its bearings, as the law either justifies or 
requires, and is in direct response to the substance of some of 
the instructions asked by the plaintiff. It in substance states 
that if the defendants entered under the title of Clymer, 
Lynch and Blanton, as tenants in common, and did not claim 
any title except to two thirds of the parcels of land respec-
tively held by them, and not to the entirety thereof, then 
their entry into the possession did not oust either Clymer or 
his devisees of his or their undivided third part, and was not 
adverse thereto; and that the defendants so entering could
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not avail themselves of the defence of the Statute of Limi-
tations ; and they could not avail themselves of the outstand-
ing legal title of third persons by any elder patent. So far as 
this instruction goes, it is manifest that it was favorable to the 
plaintiff; and indeed it is not now per se objected to, but the 
objection is, that it does not go far enough, and thus was to 
the prejudice of the plaintiff.
*6891 *The real point in controversy turns upon the second

J instruction given by the court, in answer to the prayer 
of the defendants. That instruction, in substance, states, 
that if any of the defendants entered into possession of the 
lands respectively claimed by them, and held the same for 
more than twenty years before the commencement of the suit, 
by a purchase and claim thereof in entirety and severalty, 
and not for an undivided part thereof, in co-tenancy with 
Clymer or his devisees, but adversely to them, then such 
defendant was entitled to a verdict in his favor, whether he 
held by a purchase from Lynch, or Blanton, ®r any other per-
son who had ever afterwards, up to the commencement of the 
suit, continued thus to hold the possession. We see no objec-
tion to this instruction, which ought to prevail in favor of the 
plaintiff; on the contrary, we deem it entirely correct, and 
consonant to the principles of law upon this subject. It is 
true, that the entry and possession of one tenant in common 
of and into the land held in common, is ordinarily deemed 
the entry and possession of all the tenants; and this presump-
tion will prevail in favor of all, until some notorious act of 
ouster or adverse possession by the party so entering into 
possession, is brought home to the knowledge or notice of the 
others. When this occurs, the possession is from that period 
treated as adverse to the other tenants, and it will afterwards 
be as operative against them, as if the party had entered 
under an adverse title. Now such a notorious ouster or 
adverse possession may be by any overt act in pais, of which 
the other tenants have due notice, or by the assertion, in any 
proceeding at law, of a several and distinct claim or title to 
an entirety of the whole land, or, as in the present case, of a 
several and distinct title to the entirety of the whole of the 
tenant’s purparty under a partition, which, in contemplation 
of law, is known to the other tenants. Upon so familiar a 
doctrine it scarcely seems necessary to cite any authorities. 
So early as Townsend and Pastor's case, 4 Leon., 52, it was 
holden in the Common Pleas, by all the justices, that where 
there are two co-parceners of a manor, if one enters and 
makes a feoffment in fee of the whole manor, this feoffment 
not only passes the moiety of such co-parcener, which she 
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might lawfully part with, but also the other moiety of the 
other co-parcener, by disseisin. This decision was fully con-
firmed and acted on, in the recent case of Doe d. of Reed v. 
Taylor, 5 Barn. & Ad., 575, where the true distinction was 
stated, that although the general rule is, that where several 
persons have a right, and one of them enters generally, it 
shall be an entry for all; for the entry generally shall always 
be taken according to right; yet that any overt act or con-
veyance, by which the party entering or conveying asserted a 
title to the entirety, would amount to a disseisin of the other 
parties, whether joint-tenants, or tenants in common, or par-
ceners. Upon the same ground, it was held in New York, in 
the case of Jackson v. Smith, 13 Johns. (N. Y.), 406, that a 
conveyance made by one tenant in common, of the r^^nn 
entire *fee of the land, and an entry and possession by 
the purchaser, under that deed, is an adverse possession to all 
the other tenants in common. To the same effect is the case 
of Bigelow v. Jones, 10 Pick. (Mass.), 161. The reason of 
both these latter cases is precisely the same as in the case of a 
feoffment, the notoriety of the entry and possession, under an 
adverse title, to the entirety of the land.

Similar principles have been repeatedly recognized in this 
court. In McClung v. Ross, 5 Wheat., 116, 124, the court 
said, “ That one tenant in common may oust another, and 
hold in severalty, is not to be questioned. But a silent posses-
sion, accompanied with no act which can amount to an ouster, 
or give notice to his co-tenant, that his possession is adverse, 
ought not, we think, to be construed into an adverse posses-
sion.” In the case of the Lessee of Clarke v. Courtney, 5 Pet., 
319, 354, this court also held, that where a person enters into 
land under a deed or title, his possession (in the absence of all 
other qualifying or controlling circumstances) is construed to 
be co-extensive with his deed or title; and although the deed 
or title may turn out to be defective or void, yet the true 
owner will be deemed disseised to the extent of the bounda-
ries of such deed or title. This doctrine is strongly applicable 
to the possession under the partition in the present case. 
There are several other cases affirming the same doctrine, and 
especially Grreen v. Liter, 8 Cranch, 229, 230; Barr v. Grratz, 
4 Wheat., 213, 223; and The Society for Propagating the Grospel 
v. The Town of Pawlet, 4 Pet., 480, 504, 506. The doctrine 
has been carried by this court one step farther; but at the 
same time one which is entirely consistent with the principles 
on which the general rule, and the exceptions to it, are 
founded. In Blight’s Lessee v. Rochester, 7 Wheat., 535, 549— 
550, it was held, that in cases of vendor and purchaser, 
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although the latter claimed his title under or through the 
former, yet as between themselves, the possession of the pur-
chaser under the sale, where it was absolute and unconditional, 
was adverse to that of the vendor, and he might protect that 
possession by the purchase of any other title, or by insisting 
upon the invalidity of the title of the vendor, as the founda-
tion of any suit against him. Now, upon this last ground, the 
defendants were certainly at full liberty as absolute purchasers 
in fee tb maintain their adverse possession to the land, and 
the bar of the Statute of Limitations against Lynch and 
Blanton, and a fortiori against Clymer.

Upon the w’hole, we are entirely satisfied that the second 
instruction given by the court was correct in point of law; 
and, therefore, the judgment of the Circuit Court ought to be 
affirmed with costs.

*691] * Robert  Brockett  et  al ., Appellants  v . Wil -
liam  Brockett  et  al ., Defendants .

When an issue is directed by a court of chancery, to be tried by a court of law, 
and in the course of the trial at law, questions are raised and bills of excep-
tions taken, these questions must be brought to the notice and decision of 
the court of chancery which sends the issue. _

If this is not done, the objections cannot be taken in an appellate court ot 
chancery.1

If the chancery court below refers matters of account to a master, his report 
cannot be objected to in the appellate court, unless exceptions to it have 
been filed in the court below in the manner pointed out in the seventy-third 
chancery rule of this court.2

This  was an appeal from the Circuit Court of the United 
States for the District of Columbia, in and for the county of 
Alexandria.

The case is sufficiently stated in the opinion of the court.

Neale and Bradley, for the appellants.
Jones and Brent, for the appellees.

Mr. Justice McLEAN delivered the opinion of the court.
This is a bill in chancery, brought here by an appeal from 

the Circuit Court of the District of Columbia.

1 Followed . Watt v. Starke, 11 Harmon, 4 Id., 379.
Otto, 253. Cite d . McLaughlin v. 2 Appli ed . Westv. Smith, v •> 
Bank of Potomac, 7 How., 227; Gar- 410. Cit ed . Mt. Pleasant v. JiecK 
sed v. Beall, 2 Otto 695; Johnson v. with^ 10 Otto, 527,
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The complainants filed their bill, alleging themselves to be 
the legitimate heirs of Robert Brockett, deceased, and claim-
ing as such one-half of the real and personal property of which 
he died seized and possessed. The defendants filed their 
answers, denying the allegations of the bill. An issue at law 
was directed to try the legitimacy of the complainants, and 
after hearing the evidence, the jury found a verdict in theii 
favor.

Several exceptions were taken to the rulings of the court, in 
the admission of evidence to the jury, and to the refusal of the 
court to admit evidence offered by the defendants, which 
appear in two bills of exceptions. And these decisions, in 
relation to the trial of the issue, constitute the principal ground 
of controversy in the case.

It does not appear that any questions were raised on the 
chancery side of the court, growing out of these exceptions. 
And this not having been done, it is proper to inquire whether 
the exceptions can be considered in this court.

It is contended that as the same judges sat in the court of 
law as in the court of chancery, that it could not be necessary 
to bring before them as chancellors what they had decided in 
a court of law. Had the court of law been held by different 
persons from those who sat as chancellors, it is admitted that 
it would have been necessary to bring before the latter the 
points ruled in the trial of the issue. But is not the principle 
the same in both cases? The capacities in which the same 
tribunal acts on such occasions, are as distinct as if the 
same duties had been performed by different tribunals. r«^qn 
*The distinction is the same as where a judgment at L 
law is entered by a court which also exercises chancery powers; 
and which powers are invoked against its own judgment. In 
such a case it might as well be said, as in the present one, why 
may not the same court, whether acting at law or in chancery, 
having possession of the cause, finally decide it.

The bills of exceptions are copied into the record; but they 
do not properly constitute a part of it, as they were not 
brought to the notice and decision of the court sitting in 
chancery. An issue in part is directed by a court of chancery 
to inform its conscience. To bring the fact or facts before 
the jury at law, a feigned issue is made by pleadings, as at 
law; and if the pleadings of the jury be unsatisfactory to the 
court of chancery, either on account of the admission of 
incompetent evidence, the exclusion of evidence which is 
competent, or by a mistake of the facts by the jury, the court 
of chancery will order another trial of the issue. By the con-
sent of parties these issues are sometimes tried without the
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formality of pleading. But in all cases where objections exist 
to the verdict, they must be brought before the court of 
chancery which orders the issue. And where this is not done 
in an inferior court, the objections cannot be taken in the 
appellate court of chancery. It is a general rule of practice, 
that no point arising on the pleadings or evidence in an appel-
late court shall be made which wat not brought to the notice 
of the inferior court. And we think in this case, that the ex-
ceptions taken on the trial of the issue at law not having been 
acted on by the court of chancery below, cannot be insisted on 
in this court.

Being satisfied of the legitimacy and consequent heirship 
of the complainants, from the verdict of the jury, the court 
below referred to a master the rents received by the defend-
ants, and other matters of account pertaining to the estate. 
And to some of the items allowed by the master, objections 
are made before this court. But it does not appear that these 
objections were brought before the lower court by exceptions 
to the master’s report. The seventy-third chancery rule is 
decisive on this subject. It provides that “ the parties shall 
have one month from the time of filing the master’s report, to 
file exceptions thereto, and if no exceptions are within that 
period filed by either party, the report shall stand confirmed 
on the next rule-day after the month is expired.” No excep-
tions having been filed in the Circuit Court to the report of 
the master, none can be heard in this court.

The verdict and the report of the master, which constituted 
the basis of the decree of the court below, not having been 
objected to in that court, cannot be objected to here, arid con-
sequently the decree of the Circuit Court is affirmed with 
costs.

*6981 *J°HK Mc Donog h , Plainti ff  in  error , v . Lau -
J rent  Mill audon  and  others , Defe ndants .

The treaty by which Louisiana was ceded to the United States recognised com-
plete grants, issued anterior to the cession, and a decision of a state cour 
against the validity of a title set up under such a grant, would be subject to 
revisal by this court under the 25th section of the Judiciary Act.

But if the state court only applies the local laws of the state to the constru-
tion of the grant, it is not a decision against its validity, and this court 
no jurisdiction.1 ¿.and

Congress, in acting upon complete grants, recognised them as they stood, 
the act of 11th May, 1820, confirming such as were recommended tor

1In po int . Kennedy v. Hunt, 7 How., 594; Doe v. Eslava, 9 Id., 450.
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firmation by the register and receiver, had no reference to any particular 
surveys.

A decision of a state court, therefore, which may be in opposition to one of 
these surveys, is not against the validity of a title existing under an act of 
Congress, and this court has no jurisdiction in such a case.2

Where a cause has been pending in this court for two terms, a writ of certio-
rari sent down at the instance of the defendant in error, to complete the 
record, and the defendant in error then moves to dismiss the case upon the 
ground that the clerk of a state court issued the writ of error, and one of 
the judges of that court signed the citation, the motion comes too late.8

This  case was brought up by writ of error, under the 25th 
section of the Judiciary Act, fiom the Supreme Court of the 
state of Louisiana.

The decision of this court being against its jurisdiction, it 
seems best to give the opinion of the Supreme Court of Louis-
iana, as the facts in the case and the points decided by that 
court are stated with great clearness.

“ Supreme Court of the state of Louisiana.
“ The court met, Monday, April 26th, 1841.
“Present, their honors Henry A. Bullard, A. Morphy, 

E. Simon, and Rice Garland. His honor Judge Martin is 
absent on account of indisposition.
“ Laurent Millaudon et al, appellees, 1 Appe0] Court for

John McDonogh, appellant. ) First Judicial District.
“ The plaintiffs (Millaudon and others, who were plaintiffs 

in the original action) allege that they, with Henry T. Wil-
liams and Charles F. Zimpel, purchased a large tract of land 
of A. F. Rightor, being a portion of a claim or grant generally 
known as the Houmas, in the parish of Ascension. They 
took possession with the intention of dividing it into smaller 
tracts and selling them at auction, to effect a partition; but 
were prevented from doing so by the acts and conduct of the 
defendant, who publicly declared that he was the owner of a 
large portion of the land, and slandered their title. They say 
they have requested him to desist his slanders, or to bring 
suit to assert his title, which he declines. They pray that he 
be compelled to set forth his title, if he has any, and if 
he fail to do so, *that they be quieted in their possession L 
against his claims and pretensions; that he be enjoined and 
ordered to desist therefrom; and, further, that they have 
judgment for fifty thousand dollars damages for the tortious 
acts of the said defendant.

Furt her  de cision . United States Habich n . Folger, 20 Wall., 7, 8. 
v-Boselius, 15 How., 31. Foll owe d . 8 fol low ed . Buckingham v . Mc - 
Moreland v. Page, 20 Id., 523; Lan- Lean, 13 How., 151.
par v. Hunley, 4 Wall., 210. See
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“ The defendant pleads a general denial; then specially that 
the plaintiffs have no title; he further avers he is the true and 
lawful owner of the land by good and sufficient titles, and 
concludes by a demand in reconvention, in which he prays the 
plaintiffs may be cited to answer; that they be compelled to 
produce and exhibit their titles, and that he be quieted and 
maintained in his possession of the land.

“The plaintiffs, for answer to this reconvention demand, 
plead the general issue, and called on A. F. Rightor, as their 
warrantor, to maintain and defend their title against that of 
McDonogh. Rightor answers the call in warranty by a plea 
of the general issue; secondly, that the plaintiffs are not enti-
tled to the remedies against him, which they claim; thirdly, 
that they had a perfect knowledge of the character and extent 
of the defendant’s claim when they purchased, and, therefore, 
have no right to call on him as warrantor. He further says, 
the plaintiffs have a good and sufficient title; that McDonogh 
has none at all; and if he has, he is bound to sue the plaintiffs 
to establish it, or abandon his claim. He prays that McDonogh 
be compelled to exhibit his title; that it be rejected; and 
he concurs in the prayer of the plaintiffs against him, 
(McDonogh.)

“It is further prayed that the cause be tried by a jury; 
but, subsequently, the parties agreed to submit the question 
of titles to the court, reserving the damages to a trial before 
the jury.

“ The issues in this case are somewhat complicated; it has 
been argued at great length and with eminent ability. A 
variety of questions have been raised by bills of exceptions, 
which, with the evidence, have swelled the record to a great 
size; and both plaintiffs and defendant evidently desire the 
court to go much farther into an investigation of, and decision 
upon, their respective titles, than is necessary for the settle-
ment of the controversy between them. We think we can 
see difficulties enough likely to arise out of both these claims, 
in which persons not now before us may be interested. We 
shall not anticipate the points that may hereafter be made, 
and will now only decide what is indispensable to the adjust-
ment of the difficulty between the parties before us.

“ The first question is, upon which party lies the burden of 
proof as to the title of the land. The defendant says, it rests 
upon his adversaries and their warrantor. We think differ-
ently. The reasons given by the district judge, in his 
judgment, have not been refuted, and are, in our opinion, 
unanswerable. He says, the demand of the plaintiffs in their 
original petition does not constitute a petitory action. It is
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destitute of the first requisite of that action, not being 
brought against a party alleged to be in possession. r*™. 
Code *of Pract., art. 43. On the contrary, the plain- L 
tiffs allege they were in possession, and are disquieted and 
prevented from making a legitimate use and profit out of their 
possession and title, by the words and acts of the defendant ; 
for which cause they ask for damages, and that he be enjoined 
from setting up any claim for the future, unless he do it at 
once, either in the present action or by another suit. It is 
true, the defendant says he is in possession also ; and had he 
rested his case upon that allegation, it is possible the question 
would have been limited to that inquiry, according to art. 49 
of the Code of Practice. But the defendant has gone fur-
ther; without excepting to the form of the action, he comes 
up to the mark, sets up title in himself, and institutes a recon- 
ventional demand, asking that the pro.perty be adjudged to 
him. This reconventional or cross action, which is by the 
Code of Practice consolidated with the principal or original 
suit, is clearly petitory, and imposes on McDonogh the obliga-
tion of making the proof requisite to sustain his demand. So 
fully does this seem to have been understood by the parties 
originally, that all the subsequent proceedings are in accord-
ance with the idea of the original defendant having become 
pro Tide vice the plaintiff. The plaintiffs cite their vendor, 
Rightor, in warranty to defend their title, according to Code 
of Practice, article 379, et sequitur. Every provision of that 
code assumes that the warrantor is a defendant in the issue.

“ There are various decisions of this court, and we hold it 
well settled, that the last warrantor is the real defendant in a 
suit against his vendees—not only against the party who cites 
him, but more particularly against the original actor. That 
person in the present suit, so far as Rightor is concerned, both 
m substance and form, is McDonogh, whose pretensions he is 
called upon by his vendees to resist. This question has been 
heretofore decided by this court, in 9 Mart. (La.), 556, and 
11 La., 188 ; and we see no reason for changing the precedents.

“ McDonogh, holding the affirmative of the issue, offered in 
evidence a certified copy from the register or record of com-
plete grants in the Land-office in New Orleans, by which it 
appeared that on the 3d of April, 1769, the French governor 
of Louisiana granted to Pierre Joseph Delille Dupard, père, a 
tract of land having thirty arpens front on the Mississippi 
river, with all the depth which might be found to Lake Maure- 
pas, of the land where formerly stood two villages of the Col- 
lapissa Indians, situated about sixteen leagues above the city, 
on the same side ; to take from the plantation of a person 
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named-----Allemand, and join that of a free mulatto named 
Joseph Lacomb. The usual stipulations and reservations are 
made in this grant. To its reception in evidence various ob-
jections were made, which were overruled, and bills of excep- 

tions taken by Rightor, and the grant attached after it
-I was received as being a nullity on *various grounds. 

It is not necessary in the present case to decide any of these 
questions.

“The counsel for Rightor, on whom devolved the whole 
defence of this case, (the plaintiffs not appearing at all, 
further than to join issue with McDonogh,) insists that, sup-
posing the grant to Delille Dupard to be genuine, given by 
competent authority, and all the rights of the grantee vested 
in his opponent, (all of which he specially denies, however,) 
that then this action cannot be maintained; because, he says, 
it being for a certain front and depth, and it not being speci-
fied that the lines are to open or close in any manner, it must 
be located by parallel lines; and the evidence shows conclu-
sively that, if so located, it will not touch any portion of the 
land claimed by the plaintiffs. But the counsel for Mc-
Donogh insist, the lines should open upwards of twenty 
degrees, and endeavor to prove that it has been located, and 
should so continue, as to let the lower line touch the western 
shore of Lake Maurepas, and the upper running westerly 
strike the Amite river at a distance of about nineteen miles 
from the Mississippi, and nearly that distance from the point 
where the lower line touches the lake. Nothing is said in the 
grant about the Amite river, nor is it shown that the lines 
should open in this manner, so as to include the sites of the 
two Indian villages mentioned in it. If this location were to 
be sanctioned, the Dupard claim would cover somewhere 
about one hundred thousand arpens of land. . .

“To sustain their position, the counsel for McDonogh insist 
strenuously on what they call a plat made by Don Carlos Tru-
deau, in 1790, which they say indicates the partition of the 
tract among the heirs and legal representatives of Delille 
Dupard, as on it it is said the lines open in the rear as 
claimed. This document was objected to as evidence by the 
counsel of Rightor, but received by the court, with the excep-
tion of a written memorandum upon it, and a bill of excep-
tion taken, which we consider it unnecessary to decide on, as 
we think the paper does not prove what is alleged, nor is 1 
entitled to any weight as evidence. It is neither a survey, or 
plat, or a copy properly authenticated, showing how the par i- 
tion was made. On the face, it is apparent a partition a 
been made previously, and there is evidence in the recor
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showing it must have been made several years previous, as 
one of the heirs sold her portion to Fonteneau, in 1784. This 
plan is evidently nothing more than a sketch made by Tru-
deau to represent the front of the tract, which it seems had 
increased from thirty arpens front, in 1769, to upwards of 
forty arpens, in 1790. There is not about it that particularity 
and neatness which marks the operations of the former sur-
veyor-general of the province of Louisiana. The lines drawn 
seem to be experimental or provisional. None of those run-
ning out from the river have any length marked, and out of 
fifteen lines drawn or dotted, but six have any bearing indi-
cated, and that is different on each of *them. The 
statement in writing, on the face of the sketch, indi- L 
cates its true character. It is not in the form of a procès ver-
bal, but is stated to be a note which says that the land belong-
ing to the succession having been asserted to have thirty-five 
arpens front, according to the declarations of the parties inter-
ested, and conformably to the writing and sales passed by the 
heirs in favor of Henry Fonteneau, Gelar Pedro Le Bourgeois, 
Alexandre Lange, mulatto, and Don Francisco Dupard, the 
son, the only one who had not sold his portion ; but from the 
verification that was had in the month of March, 1787, 
repeated this day, the 10th of August, in the current year, the 
same was found to contain forty arpens and twenty-three 
toises front, on the Mississippi, measured upon the lines 
marked (punteas) a, b, c, &c., &c. This is dated the 10th of 
August 1790, and signed by Carlos Trudeau. In no part of 
this note or statement does he assume any official character. 
If this plan or sketch was of any validity at all, it would per-
haps prove more for the defendant than he wishes, as it fixes 
this claim in the parish of St. John the Baptist, instead of the 
county of Acadia. In connection with this plan, we find 
another in the record, which is authentic, that differs from it 
in various particulars. It appears that Henri Fonteneau, in 
1784, purchased of Madame Macnamora, one of the heirs of 
Delille Dupard, her portion of the land, being one-fifth. In 
the act of sale made, in presence of the commandant of the 
poit or parish of St. John the Baptist, the land is described as 
a tract in that parish, having seven arpens front on the river- 
by the ordinary depth, (profondeur ordinaire.') Not a word 
is said about the lines extending to the lake, or their opening. 
On the 24th of September, in the year 1790, Trudeau makes 
a survey of this land, places it in the parish aforesaid, gives it 
a front of eight arpens, four toises, and three feet, front, and 
states the lower side line to run north eight degrees and fifty 
minutes east, and the upper, north ten minutes west, accord-

795



697 SUPREME COURT.

McDonogh v. Millaudon et al.

ing to the needle, without attending to the variation. Norte 
ocho grados cinquenta minutas este de la actual aguja sin attendes 
a la variation. This varies widely from other plans and sur-
veys submitted to us; it in fact differs from any other plat 
that we see in the record, and it is the only authentic one of 
the lower portion of the Dupard claim made by authority of 
the Spanish government. We have no other evidence of any 
well founded claim to an opening towards the rear, until 
McDonogh and Brown became interested in the land. They 
purchased upwards of eighteen arpens front, by eighty in 
depth, of Pierre Le Bourgeois, the 3d of March, 1806; and in 
the act of sale there is nothing said of the lines extending be-
yond that depth, or opening in any manner; but it is men-
tioned that two plats of survey exist, and were delivered by 
the vendor to the purchasers, paraphed by the notary, neither 
of which are produced.

“When the inventory of Delille Dupard’s estate was made 
in 1776, the land is represented as extending to Lake Maure- 
*nqQ-| Pas’ but not a *word said of there being an opening 

J towards the rear. Some time after McDonogh and 
Brown purchased of Le Bourgeois, they presented the claim 
for confirmation to the commissioners of the United States, in 
the eastern district of Louisiana, and represented it as having 
a front of eighteen arpens, three toises, and three feet, front, 
by eighty arpens deep, and having an opening of twenty 
degrees and seventy-one minutes towards the rear; and with 
the exception of a small portion, it was confirmed to that 
extent. 2 Am. State Papers, Public Lands, 332. This claim 
was based upon a grant of the Spanish government to Le 
Bourgeois, nothing being said about a grant to Dupard.

“Another portion of this claim was derived from Dupard, 
through L. H. Guerlain, agent of the Eastern Shore of Mary-
land Louisiana Company. We have carefully examined this 
branch of the title, and find nothing to prove the claim had 
any opening, until some time after it was recognized by the 
United States. In 2 American State Papers, relating to 
public lands, p. 297, this claim was presented for confirmation, 
and described as ‘ situate on the east side of the Mississippi 
river, in the county of Acadia, containing ten arpens and 
seven toises in front, and a depth extending to Lake Maure- 
pas, bounded on one side by McDonogh and Brown, and on 
the other by land of Antoine Tregle.’ Not a word is sal 
about an opening. The claim is confirmed for a depth o 
forty arpens, and rejected for the remainder. On pages 3 
and 343 of the same volume, it will be seen these claims were 
again under the consideration of the commissioners, and re
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jected. An examination of the title of the remaining portion 
of this claim, which comes through Tregle, establishes the 
fact that the idea of the Dupard grant opening towards the 
rear was of modern origin. It is certain that McDonogh did 
not consider it as extending to the Amite river previous to 
1806, as he was himself established on that stream some years 
previous, under a different title, or as a trespasser.

“We have been thus particular in the examination of all 
these circumstances, to show that the effects of the subsequent 
action on the claim are not such as contended for by the 
defendant.

“In 3 American State Papers, relating to the public lands, 
p. 254, and from the record, we ascertain that McDonogh & 
Co. again applied to the register of the Land-office and 
receiver of public moneys in New Orleans, to report on this 
claim, under the provisions of the act of Congress, passed the 
27th January, 1813, entitled ‘An act giving further time for 
registering claims to land in the eastern and western district 
of the territory of Orleans, now state of Louisiana.’ It is 
described as ‘ a tract of land situated in the county of Acadia, 
on the east shore of the Mississippi, sixteen leagues above 
New Orleans, containing thirty-two arpens front, with a depth 
extending as far as Lake Maurepas. This tract has formerly 
been claimed before the board of commissioners, and the 
depth extending * beyond forty acres rejected by them r*£»nq 
for want of evidence of title; but the claimants have 
since produced a complete French title for the whole quantity 
claimed, in favor of Delille Dupard, under whom they claim, 
dated the 3d of April, 1769.’ His claim is placed by the 
register and receiver in the first class; which, they say, com-
prehends such claims as stand confirmed by law. It will be 
observed that the grant to Delille Dupard is now spoken of 
for the first time; his claim, whenever mentioned previously, 
was described as one derived from the CollapiSsa Indians, yet 
no mention is made in this report of its having any opening 
in the rear. That difficulty is met by the defendant by the 
production of a paper which, he says, is a survey and plat of 
his claim made by F. V. Potier, a United States surveyor, 
which it is certified was offered as part of the evidence in sup-
port of the claim, when last presented for the action of the 
United States commissioners; and it is alleged that as the 
claim was confirmed, it must necessarily be so to the extent 
mentioned in the plat, it being a portion of the evidence. 
Admitting for a moment that this plat is valid, we are not pre-
pared to say that the proposition is true to the extent stated. 
One piece of evidence does not fix the extent and character 
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of a decision, but we must look to all that is offered, and the 
amount demanded. There is nothing in what is said by the 
register and receiver, which authorizes a belief that any open 
ing was claimed, or any was intended to be confirmed. Me« 
Donogh & Co. simply say they claim a ‘front of thirty-two 
arpens, with a depth extending as far as Lake Maurepas,’ 
under a complete title to Dupard, and the commissioners say 
it is a claim that stands confirmed by law.

“ The omission to mention any thing about the plat, goes lo  
show it was not regarded, or had but little weight, and we 
can scarcely suppose that so important an opening, as is 
claimed, would have been passed over in silence, if it had been 
seriously pressed.

“We are of opinion, that the plat, even if admissible as 
evidence, is not entitled to any weight as establishing the 
extent of the claim. Although Potier says he is a sworn 
surveyor, commissioned by the surveyor-general of the United 
States, we know of no right that gives him to run out claims 
under the direction of individuals merely, and fix the bounda-
ries of those not recognized by the government. It is not pre-
tended he acted under any authority from his superior in 
making what is called a survey ; it never was presented to the 
surveyor-general for his approval, nor does it seem to have 
had the legal sanction of any one authorized to act in the 
premises. Potier does not pretend it is a regular survey ; he 
calls it '‘plan extrait des minutes de nos opérations d'arpentage 
faite dans les années 1806, 1808, et 1812, lesquelles lignes en 
divers tems ont été parcourues jusqu'il la rivière Amite et 
demarqué conformément aux lignes du plan? He then goes on 
*70M to saX’ Delille Dupard had described his title from the

-I Collapissa Indians, and sold it to various *persons. He 
does not seem even to have heard of a grant from the French 
government in 1J69, or attempted a location in conformity 
to it. ,

“ The defendant further states that his claim has been located 
by the United States since its confirmation, and surveyed in 
the manner claimed by him. To establish this, he offered in 
evidence copies of three township plats, to wit: township 
No 10 south, ranges five and six east, and township No. 1 
south, range 5 east. To the introduction of these plats as 
evidence Rightor objected, because the papers are not, nor o 
they purport to be, copies of the original plats of those town-
ships, and for other causes mentioned in his bill of exceptions. 
The district judge admitted them in evidence, in which we 
think he erred. The papers are copies of copies, and it is a 
well settled rule of evidence that they are not admissible as
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testimony when better evidence can be procured. It is further 
apparent, from the certificate of the register of the Land-office, 
that they are not correct copies. The claim of McDonogh is 
represented on these copies in a manner differing from that in 
which it appears on the plats in the register’s office. The 
register states on one of the plats, that on the original ‘ section 
No. 1 is not colored,’ but that he had ‘represented it as it now 
appears, at the request of John McDonogh, Esq.’ The color-
ing of these maps was, perhaps, not intended to deceive or 
impose on any person, but when it is recollected that survey-
ors represent private claims properly located on their plats in 
a coloring different from public lands or doubtful rights, such 
a representation is calculated to make an erroneous impression. 
But the objection most fatal to the reception of these plats 
as evidence, is that they are certified by a person not the 
keeper of the original. The surveyor-general of the United 
States for this state is the officer who has charge of the public 
surveys, and he is the proper person to certify the township 
maps. 2 Land Laws, 294, sect. 6. The copies of public 
surveys deposited in the office of the register of the Land-office 
are placed there for his government, and to enable him to per-
form the duties imposed by law, but he has not legal authority 
to certify copies so as to make them legal evidence. The law 
intrusts that power to another person.

“ Although we are of opinion these plats were improperly 
received in evidence, we have examined them with a view to 
see if the pretended survey would justify the claim of the 
defendant. We do not find in the record the slightest evi-
dence of authority from any officer of the United States to 
locate this claim in any manner. The acts of Congress of the 
12th of April, 1814, and the 3d of March, 1831, direct the 
mode of locating private claims. 1 Land Laws, 652, sects. 3, 
4; 2 Land Laws, 294, sect. 6.

“ There are also other acts of Congress in relation to
the location *of particular classes of claims, but the L U1 
defendant does not come within the provisions of any of them.

“It has been decided that the court and jury will look 
beyond the confirmation of a claim by the land commissioners 
or Congress, emanating from the former governments of Loui-
siana, in order to ascertain the extent and boundaries of the 
a nd claimed. 11 La., 587. We have acted on that principle 

in this case, and see no reason to depart from our previous 
decision, that when the expressions in a title only convey a 
certain front and depth, the grantee or purchaser cannot claim 

diverging lines to the rear, and thereby obtain more than 
e superfices contained in a parallelogram, unless there be
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something in the grant to authorize the opening, or, from the 
peculiar position of the claim, it shall be necessary to give the 
superficial quantity. That does not appear necessary in the 
case before us.

“We repeat, that it is not our purpose to decide in any 
manner upon the validity of the Humas’ grant, under which 
the plaintiffs claim, nor do we decide any thing more in rela-
tion to that alleged to be in favor of Delille Dupard, under 
which the defendant claims, than to say, whether it is for thirty 
or forty arpens front, and is eighty arpens or more in depth, it 
must be located by parallel lines, unless the confirmation to 
McDonogh and Brown for eighteen arpens, three toises, and 
three feet, front, by eighty in depth, should for that quantity 
authorize the opening mentioned in the report on the claim, 
but it cannot extend beyond it.

“ It is clear from the evidence before us, that the claim of 
the defendant, if located in the manner specified, cannot in 
any way interfere with the land claimed by the plaintiffs as 
shown by the plats laid before us.

“ The judgment of the District Court is therefore affirmed, 
with costs.”

£o review this opinion, under the 26th section of the Judi-
ciary Act, a writ of error was sued out, by which the case 
was brought up to this court.

Jones and Meredith, for the plaintiff in error.
Coxe and William Cost Johnson, for the defendants in error.

A motion had been previously made and argued on the part 
of the defendant in error, to dismiss the base upon three 
grounds.

1. That the writ of error had been irregularly issued.
2. That no jurisdiction was shown by the record to exist 

under the 25th section of the Judiciary Act.
3. That the judgment of the court below was not final.
The writ of error was issued by A. Cuvillier, Clerk of 

Supreme Court of Louisiana, eastern district.

*7091 Coxe, in support of the motion to dismiss, referred to
-I 2 Dallas, *401, and said that in consequence of this 

decision, an act of Congress was passed in May, 1792, (1 Story, 
260.) In 8 Wheat., 312, 324, it was held that the 9th section 
of the act of 1792 applied td bringing up cases from the 
Circuit Courts of the United States, and also from, the highest 
tribunal of a state, when this court can take jurisdiction under 
the 25th section. 4 Dall., 22; 9 Pet., 602; McCollum v.

800



JANUARY TERM, 1845. 702

McDonogh v. Millaudon et al.

Eager, 2 How.; 7 Wheat., 164; 12 Id., 117; 2 Pet., 380; 3 
Id., 392; 10 Id., 368; 9 Id., 224; 7 Id., 41; 11 Id., 167.

Meredith, in reply, said that there was a difference which 
must be borne in mind, between the English system and ours. 
In England the writ was an original writ, issuing out of the 
court of chancery, which had a double nature. It was a cer-
tiorari to remove the record, and a commission to the superior 
court to affirm or reverse the judgment. 2 Saund., 100, (1.)

Under our judiciary system, it is nothing more than a cer-
tiorari to remove the record. It imparts no authority to this 
court. It gives no jurisdiction. The President of the United 
States, in whose name the writ issues here, has no power to 
confer jurisdiction upon this court, as the king has in England, 
in whose name the writ issues there. Here it is given solely 
by the Constitution and laws. It is a mere instrument in aid 
of the revising and appellate power, but is not indispensable. 
Its sole purpose is to bring the record into court; and if the 
record is in court, or a copy properly certified and brought 
there by the party aggrieved by the judgment, with due notice 
to the other party, there can be no difficulty in proceeding to 
exercise the appellate power. In order to show that if a copy 
of the record be in possession of the court, the mode of its 
removal will not be inquired into, it may be mentioned that a 
large portion of the cases brought here under the 25th section, 
are brought without writs of error, viz., chancery cases and 
admiralty decrees, which are brought simply by a prayer of 
appeal with citation; and yet the 25th section requires a writ 
of error in all cases, decrees as well as judgments. In Martin 
v. Hunter, the state court refused to make return to the writ, 
and the plaintiff in error procured an exemplification of the 
record and brought it himself into this court. 1 Wheat., 349; 
6 Id., 264.

If a writ of error is a mere mode of removing the record, 
and if the mode of removal is form and not substance; if it 
gives no jurisdiction to the court, but is a mere instrument to 
facilitate the exercise of the appellate power, then we contend 
that any defect in the writ itself, or any irregularity in issuing 
it> is immaterial.

1. It may be waived. The general rule is, that irregulari- 
ies and defects in the process or pleadings may be waived.

A wr^ issued- with an illegal teste, may be waived. 2 Pick.
*nS8’^’ $$$’ and i'he cases referred to in p. 595.

TL The action was against a deputy sheriff,
he writ was served by a coroner; service bad, but *- 

cured by aj pearance.
Vol . in. -51 801
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1 Mete. (Mass.), 508. A motion to dismiss the action, or 
quash the writ, if not founded on matter of exceptions, which 
show want of jurisdiction of the court, comes too late after 
pleading to the action.

In this case the facts show a waiver. The record was filed 
24th October, 1842. There was an appearance. This is the 
third term the case has been here. There was a motion for 
certiorari at last term. All which make a strong case of 
implied waiver.

2. If not waived, the defect is cured by the 32d section of 
the act of 1789. 1 Paine, 486.

.But we contend that the writ was regularly issued. The 
record shows a petition signed by the counsel of the plaintiff 
in error, and addressed to the Supreme court of Louisiana, 
assigning reasons why a writ of error would lie, and praying 
that it may be allowed. Upon which, that court issued the 
following order:

“ Let the writ of error be allowed according to law. The 
petitioner to give bond and security in the sum of five hun-
dred dollars.

(Signed) “F. X. Martin .”
From these proceedings it is manifest that the state judge 

thought he had authority to issue the writ. See dictum of 
Johnson, J., 1 Wheat., 379.

There is nothing prohibitory in the section. It says “ upon 
a writ of error,” but does not say when or how it is to be 
issued. The provision respecting a citation shows that it was 
the design of the law to promote the convenience of suitors. 
To allow the suitor to apply to a state judge‘for a citation, 
and yet compel him to go to the Circuit Court for the writ, 
would conduce nothing to his convenience.

It may be said that our construction would lead to the 
anomaly of a court issuing a mandatory writ to itself. But, 
in fact, this is no anomaly in our legislation. By the act of 
1792, sect. 11, (1 Story, 260,) the writ of error is directed to 
be issued out of the Circuit Court, under its seal, returnable 
to this court.

2d. The judgment is said not to be final. (Mr. Meredith, s 
argument upon this point is omitted.) . „

3d. As to the jurisdiction of this court. A classification or 
the cases in which jurisdiction is conferred, is made in 10 Pet., 
398; 16 Id., 285. .. „ ,,

What appears then from the record, and the decision ot tne 
court ?

It is apparent that McDonogh relied upon the confirmation
802
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of his title, by the report of the register and receiver, and the 
act of Congress.

The district judge decided that his claim was not em-
braced by the act; that there had been no confirmation.

If the writ of error had been taken to this judgment, there 
could have been no doubt of the jurisdiction.

*A construction of the act was directly drawn in r > >^04 
question; and the decision was against the right and i 
title specially set up and claimed by McDonogh, under the act.

The writ of error, however, is to the judgment of the Su-
preme Court.

It is apparent that in that court also, McDonogh relied upon 
the confirmation of his title, by the act of Congress.

What title ?
A title to the whole extent of his claim, as established by 

the evidence of a survey before the register and receiver, and 
by them so confirmed.

Whatever they reported was confirmed by the act. And in 
the absence of all evidence of a prior title out of the United 
States, the report and confirmation were conclusive. Strother 
v. Lucas, 12 Pet., 410; Girignon v. Astor, 2 How., 319 ; Boat- 
ner v. Walker, 11 La., 582. But the Supreme Court decided, 
that assuming the confirmation of the act of Congress, it was 
a confirmation of the bare title, without any ascertainment of 
location. And that although no title was shown by Rightor, 
they had a right to look beyond the confirmation, and ascer-
tain the extent and boundaries of the claim.

Now here again, the construction of the act of Congress 
was drawn in question: for McDonogh relied on it as a con-
firmation of his title for the whole quantity of land, claimed 
before the register and receiver.

But the court gave a different construction of the act; and 
therefore decide against the right and title specially set up 
under it by McDonogh.

It is a case then clearly within the 25th section.

Mr. Justice CATRON delivered the opinion of the court.
The question in the Supreme Court of Louisiana was one 

of boundary. The court passed on the grant to Dupard only, 
and not on the opposing claim: if the lines of the former did 
not open in their production from the Mississippi, towards 
Lake Maurepas, then the land claimed under Millaudon’s title 
was not embraced by Dupard’s grant, and no necessity existed 
17^0 6 examina*on of Millaudon’s. Dupard’s was made in 
th thirty arpens of front to the river Mississippi, upon 
ne whole depth that shall be found, unto Lake Maurepas, of 
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the land where heretofore were two villages of the Collapissa 
savages; to take from the plantation of one Allemand, unto 
its junction with that of a person named Joseph Lacombe.” 
The front being ascertained, the court below held that the 
extension back must be on parallel lines. As this construc-
tion excluded the land claimed by Millaudon, it ended the 
controversy in his favor.

Did this final judgment draw in question the construction 
of a treaty or statute of the United States; or of an authority 
*7OS1 exercised *under the same; and was the decision

-• against the validity of either; or against the title, or 
right set up or claimed under either? If these questions are 
answered in the negative, it follows we have no jurisdiction to 
re-examine, or reverse the judgment under the 25th section of 
the Judiciary Act; as no other error is within the cognisance 
of this court.1

1. The treaty with France, of 1803, gave no further sanc-
tion to the boundary of McDonogh’s title than it had by the 
grant; in respect to its validity, the decision of the state court 
supported the claim to the same extent that the treaty pro-
tected it, and therefore the decision was not opposed to the

1 In an action of ejectment between 
two citizens of Maryland, for a tract 
of land in Maryland, where the de-
fendant set up an outstanding title 
in a British subject, which he con-
tended was protected by the treaty, 
and, therefore, the title was out of the 
plaintiff, and the highest court in 
Maryland decided against the title 
thus set up, it was held not a case in 
which a writ could lie to the Supreme 
Court of the United States. It was 
not “a case arising under a treaty.” 
Owings v. Norwood, 5 Cranch, 344. 
But a writ of error was held to lie to 
the highest state court where the 
question was whether a confiscation 
under a state law was completed be-
fore the treaty of peace with Great 
Britain. Smith v. Maryland, 6 Cranch, 
286. The appellate jurisdiction of the 
Supreme Court of the United States 
extends to a final judgment or decree 
in any suit in the highest court of law 
or equity of a state, where is drawn 
in question the validity of a treaty. 
Martin v. Hunter, 1 Wheat., 304. But 
this must appear from the record, and 
not from a report of the judge trying 
the case at nisi prius which is not a 
part of the record. Inglee v. Cool-
idge, 2 Wheat., 363; Miller v. Nicholls,
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4 Id., 311; Cohens v. Virginia, 6 Id., 
264. The treaty need not be spread of 
record, but the record must show a com-
plete title under the treaty, and that 
the judgment of the court is in viola-
tion of that treaty. Hickie v. Starke, 
1 Pet., 94; Willson v. Marsh Co., 2 
Id., 245; Weston v. Charleston, 2 Id., 
449; Harris v. Dennie, 3 Id., 292. 
An indictment and prosecution draw-
ing in question a treaty with the. Cher-
okee nation of Indians is within the 
appellate jurisdiction of the United 
States. Worcester v. Georgia, 6 Pet., 
515. The merits of the case cannot 
be examined on such an appeal, 
but only whether the decision vio-
lates the treaty. New Orleans v. Ar-
mor, 9 Pet., 224. No other error can 
be assigned. Crowell v. Randell, 10 
Id., 368. A false allegation in the 
record that the treaty has been mis-
construed will not give the Su-
preme Court jurisdiction. Choteau v. 
Marguerite, 12 Pet., 507. It must 
appear that a construction of the 
treaty actually arose, not that it 
might have risen. Ocean Ins. Co.x. 
Polleys, 13 Id., 157; Coons v. Galla-
gher, 15 Id., 18; Armstrong v. Treas-
urer of Athens Co., 16 Id., 281; Mills 
v. Brown, 16 Id., 525.
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treaty. A question partly involving this consideration was 
adjudged in The City of New Orleans v. De Armas, 9 Pet., 225, 
to which we refer.

2. Was the decision of the Supreme Court of Louisiana 
opposed to any act of Congress? Dupard’s grant was com-
pleted as early as 1769, and presented to the register and 
receiver as a complete title; was thus reported on by them to 
the General Land-office, and by that department the report 
was laid before Congress; it is as follows:

“ No. 406.
“ John McDonogh & Company claim a tract of land situated 

in the county of Acadia, on the east shore of the river Missis-
sippi, sixteen leagues above New Orleans, containing thirty-two 
arpens front, with a depth extending as far as lake Maurepas.

“ This tract of land has formerly been claimed before the 
board of commissioners, and, the depth extending beyond 
forty acres, rejected by them, for want of evidence of title; 
but the claimant has since produced a complete French title 
to the whole quantity claimed, in favor of Pierre Delille 
Dupard, (under whom he claims,) dated 8d day of April, 
1769.”

On the report at large, embracing many claims, Congress 
proceeded; and by the act of May 11th, 1820, declared “ that 
the claims to lands within the eastern district of Louisiana, 
described by the register and receiver of said district in their 
report to the commissioner of the General Land-office, bear-
ing date the 20th day of November, 1816, and recommended 
in said report for confirmation, be, and the same are hereby 
confirmed, against any claim on part of the United States.”

McDonogh’s claim, No. 406, is of class first, species first, in 
the report, including twenty-one grants, of which the register 
and receiver say: “AH the preceding claims, being founded 
on complete titles, are in our opinion confirmed by law.” 3 
Am. State Papers, 255. This is explained in page 267, where 
it is again said: “ Those claims which are found under species 
first of the first class, being founded on complete grants of 
former governments, we think are good in themselves on 
general principles, and therefore require no *confirma- L 
tion by the government of the United States to give them

Many incomplete titles were recommended for confirmation, 
and confirmed by Congress, but in these cases the former gov-
ernments had not parted with the ultimate interest in the 
and, and the fee was transferred to the United States by the 
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treaty, with the equity attached in the claimant, which equity 
was clothed with the fee by the confirming act. The perfect 
title of McDonogh being clothed with the highest sanction, 
and in full property, on the change of governments an 
assumption to confirm it would have been pregnant with 
suspicion that it required confirmation by this government, in 
addition to the general law of nations and the treaty of 1803, 
which secured in full property such titles. That the grant 
stands recognized as complete and valid, against the United 
States, and any one claiming under them, by the proceedings 
had before the register and receiver and by Congress, we have 
no doubt; further than this, the government has not acted on 
it. In such sense similar titles have been treated, as will be 
seen by the two acts of May 8th, 1822—the first confirming 
lots in the town of Mobile and claims in West Florida; the 
second, sanctioning the reports of the registers and receivers 
of the land-offices at St. Helena Court House and at Jackson 
Court House, in the district east and west of Pearl river; in 
regard to which reports, Congress says: That all complete 
titles (reported on as such) be, and the same are, recognized as 
valid and complete against the United States, or any right 
derived under them.

But in McDonogh’s case, as in other similar ones referred 
to above, the recognition extended only to the boundaries the 
grants themselves furnished, according to their landmarks, and 
true construction under the local laws in virtue of which they 
were obtained.

3. To overcome this objection, it is insisted, on the part of 
the plaintiff in error, that McDonogh & Company filed plans 
of survey and descriptions of the land with the register and 
receiver, and especially that of F. V. Potier, as part of their 
title, giving the boundaries as they were claimed before the 
Supreme Court of Louisiana; that these were confirmed by 
Congress; that the confirmation, to the extent it was made, is 
binding on the United States, as the opposing claim of Mil-
laudon was not drawn in controversy below, and the lands 
claimed treated as unappropriated, by individuals.

If the fact assumed was true, that the plans and descrip-
tions had been confirmed, and boundary given to the title 
according to them by the United States, then the decision 
would be opposed to the confirmation, and jurisdiction exist 
in this court.

There can be no doubt such plans and descriptions were 
filed and recorded in due time, but no evidence is found in the 
record that the register and receiver acted on them, or that 
they were presented to Congress even as documents accom- 
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panying the report; if they were, it is manifest that they were 
disregarded, for two reasons: *first, because Congress did not 
assume the power to deal directly with this title at all; and, 
secondly, because the report had reference singly to the face 
of the grant, regardless of private surveys made subsequent 
to its date, at the instance of the successive owners.

The state court held McDonogh’s title to be valid to every 
extent that it has been recognized by the United States, and 
only applied the local laws of Louisiana in its construction, so 
far as they had a controlling influence on the manner in which 
the side lines should be extended from the Mississippi river 
towards Lake Maurepas; and as, in so doing, neither the 
treaty of 1803, nor any act of Congress, or authority exercised 
under the United States, was drawn in question, this court 
has no jurisdiction to revise the decision of that court; for 
which reason, the cause must be dismissed.

The clerk of the Supreme Court of Louisiana issued the 
writ of error, and one of the judges of that court signed the 
citation; and, on the ground that such writ could not remove 
the record, it was moved on a former day of the term to dis-
miss the cause. It has been here for two terms; a writ of 
certiorari has been sent down, at the instance of the defend-
ant in error, in whose behalf the motion is made, to complete 
the record; he now moves to dismiss for the first time, and we 
think he comes too late. If errors had been assigned by the 
plaintiff here, and joined by the defendant, no motion to dis-
miss for such a cause could be heard; and as no formal errors 
are usually assigned in this court, and none were assigned in 
this cause, we think the delay to make the motion is equal to 
a joinder in error, even if the clerk of the Supreme Court of 
Louisiana had no authority to issue the writ, on which we at 
present express no opinion.

Lessee  of  Daniel  W. Gantl y  et  al ., Plain tif f , v . 
William  G. and  George  W. Ewing , Defe ndants .

A. law of the state of Indiana, directing “that real and personal estate, taken 
in execution, shall sell for the best price the same will bring at public auction 
an. OHtcry. except that the fee-simple of real estate shall not be sold to 
satisfy any execution or executions, until the rents and profits for the term 
Ot krVen y®ars such real estate shall have been first offered for sale at 
public auction and outcry; and if such rents and profits will not sell for a 
sum sufficient to satisfy such execution or executions, then the fee-simple 
shall be sold,” is not merely directory to the sheriff, but restrictive of his 
power to sell the fee-simp! J.
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If he sells the fee-simple without having previously offered the rents and 
profits, his deed is void.1

The law of Indiana, passed after the execution was issued, also required that 
the property should be appraised. The sheriff’s deed was not void, because 
of there being no appraisement.2

This  case came up on a certificate of division from the 
Circuit Court of the United States for the district of Indiana. 
*7081 * The facts were stated by an agreement in the nature

J of a special verdict, and were as follows:
“On the twenty-fifth day of December, eighteen hundred 

and thirty-eight, one Jacob Linzee was indebted to Daniel W. 
Gantly, of the city of New York, in the sum of nine hundred 
and nine dollars and eighty-two cents; and, to secure the pay-
ment of the same, Linzee then executed to Gantly a mortgage 
on town lot numbered one hundred and seventy-nine, in Peru, 
Indiana, of which Linzee was seised in fee. At the time of 
the execution of the mortgage, Linzee was in possession of 
the mortgaged premises, and they were worth from one thou-
sand to fourteen hundred dollars. Linzee made default in the 
payment, and Gantly, on the eighth day of September, 
eighteen hundred and forty, obtained a decree in the state 
court to foreclose the mortgage; and unless the money should 
be paid in sixty days, an execution was directed to be issued 
for the sale of the premises.

“In January, eighteen hundred and forty-one, an execution 
was issued, and on the thirteenth of February following, be-
fore the sale of the property, the appraisement law passed, 
and was published the twenty-third day of February, eighteen

1 Foll owe d . Colliery. Stanbrough, 
6 How., 22.

The decisions in Indiana on the 
point decided, are as follows: Piel v. 
Watson, 44 Ind., 447; Davis v. Camp-
bell, 12 Id., 192.

2 Foll owe d . Howard v. Hugbee, 
24 How., 465. And see also,

Indiana Cent. Ry. Co. v. Bradley, 
15 Ind., 23; Davis v. Campbell, 12 
Id., 192; Tyler v. Wilkerson, 27 Id., 
450; Doe v. Craft, 2 Id., 359; Cum-
mins v. Pfouts, 13 Id., 144; Woodruff 
v. Hoard, 9 Id., 186.

Until the contrary is shown, it will 
be presumed there was an appraise-
ment. Mercer v. Doe, 6 Ind., 80; 
Evans v. Ashby, 22 Id., 15.

A sale without appraisement on a 
judgment in favor of several claimants, 
a part of which was without appraise-
ment, was held valid, the sale being on 
all of th( executions at once, and no

one of the judgments having priority. 
Shirk v. Wilson, 13 Ind., 129.

If the record shows a waiver of ap-
praisement, the sale is valid without it. 
Lemerters v. Johnson, 12 Ind., 385; 
when presumed to be valid, Small v. 
Eby, 9 Id., 177. . .,

In case of the sale being void, the 
execution defendant may sue in dam-
ages for the value of the property, or 
may set up such value as a set-oft in 
an action against him by the execu-
tion plaintiff, if the execution defend-
ant was the principal in the debt sued 
on. Woodruff v. Hoard, 9 Ind., i»o.

In the absence of the sheriff s re-
turn, or in the absence of any state-
ment in such return as to aPPraise- 
ment, it will be Presumed that an 
appraisement was made, lalbony. 
Hale, 72 Ind., 1; McCarthy v. McCar-
thy, 66 Id., 128.
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hundred and forty-one; one the first of March, eighteen hun-
dred and forty-one, the sheriff, having given due notice, sold 
the premises at public auction, to the defendants, for seventy- 
six dollars, and executed a deed to them for the same; which 
deed was offered in evidence to support the title of the 
defendants. The property was not valued, nor were the rents 
and profits offered for sale by the sheriff. And the court 
were asked to instruct the jury that, as the rents and profits 
had not been offered, nor the land valued, under the statutes 
of Indiana, the sheriff’s deed was inoperative and void. And 
on this question the opinions of the judges were opposed; and 
on motion of plaintiff’s counsel, the point is certified to the 
Supreme Court, under the act of Congress.”

Cooper and White, for plaintiffs in error.
Hoban, for defendants in error.

The argument on behalf of the plaintiff in error was as fol-
lows :

The acts of the state of Indiana, which have relation to the 
question, are certified in the record.

Now as Linzee made default in the payment of the money 
the mortgage was given to secure, Gantly foreclosed the mort-
gage in the state court, under the provisions of the Revised 
Laws of Indiana, of 1831, pp. 244 and 245, and issued his 
execution, as required by that statute, requiring “mortgaged 
premises to be sold as other lands are sold on execution.” 
All the proceedings, up to the time of issuing the execution, 
were strictly in accordance with the provisions of the statute 
above mentioned. And as the defendants claim as purchasers 
under the execution, they waive all objections to the previous 
proceedings. Cowp., 46.

* But I contend that the sheriff’s deed to the defend- 
ants is inoperative and void, for the following reasons: L

1. Because the sheriff sold the fee-simple of the land, with-
out having first offered the seven years’ rents and profits of 
the same.

2. Because he did not have the land appraised before the 
sale of the same.
u By Revised Law of 1831, p. 235, sect. 3, it is enacted, 
“That real and personal estate, taken in execution, shall sell 
tor the best price the same will bring at public auction and 
outcry; except that the fee-simple of real estate shall not be 
sold to satisfy any execution or executions, until the rents 
and profits, for the term of seven years, of such real estate, 
shall first be offered for sale at public auction and outcry.”
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Which appears to be a good and salutary law, enacted to 
prevent the sacrifice of the fee-simple of real property, to the 
cupidity of a heartless set of speculators, who hang round 
sheriff’s sales, for the sole purpose of speculating off the mis-
fortunes of their fellow-creatures. In England the fee-simple 
of land cannot be sold under execution, but the judgment- 
creditor can only take possession of the rents and profits, by 
a writ of levari facias, or take his extent under an elegit, but 
both of which remedies he could not resort to. A similar 
law, I believe, still prevails in Virginia. In New York, when 
the fee-simple has been sold under execution, the owner of the 
land is allowed a year from the time of the sale to redeem the 
land. In Ohio, lands are required to be appraised before they 
can be sold under execution. And I never have learned that 
either the constitutionality, or the policy, or the propriety of 
either of the laws of New York or Ohio, have ever been ques-
tioned.

Then, to give a fair construction to the statute of this state 
last recited, it must inevitably appear that the offering of the 
rents and profits was made a condition precedent by the 
statute to the sale of the fee-simple of the land in contro-
versy, and that a sale, without such previous requisition 
having been first complied with, is null and void.

Sheriffs in this state receive the whole of their power and 
authority from the statute laws of the state. They have no 
common law powers nor implied powers, and it would be dan-
gerous to trust them with either. But, on the contrary, it has 
been said by the Supreme Court of this state that it may be 
safely presumed, by a bona fide purchaser at sheriff’s sale, that 
the sheriff had done his duty in obeying the directions of the 
statute as respects the inquest, the advertisement and sale, 
&c. 1 Blackf. (Ind.), 210.

But in the present case the defendants could not be bona 
fide purchasers; the very idea is repelled by the gross inade-
quacy of the price they bid and gave for the same. We can-
not presume that the defendants supposed the rents and 
profits had first been offered, when the proof is positive that 
they had not been offered. Presumption can never outweigh 
positive proof.
*7101 * The improper conduct of the sheriff in selling prop-

J erty may be inquired into, in an action of ejectment on 
his title, and the owner of the land would have a right to 
prove on the trial that it was known to the purchasers that 
the rents and profits had not been offered for sale by the 
sheriff. 4 Blackf. (Ind.), 228.

In the present case, as the property was sold for a price 
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grossly inadequate, and the sheriff never offered the rents and 
profits, as is proved on the trial, every presumption is against 
the defendants.

I now come to the second point, that the property had not 
been appraised before the sale was made.

It appears from the testimony certified of record, that the 
execution under which the property in question was sold, was 
issued in January, A. d . 1841; that on the 13th of February, 
and before the sale, the legislature passed the appraisement 
law; and that the same was published on the 23d of February, 
A. d . 1841, being five days before the sale of the property in 
question, by the sheriff, to the defendants; which law was in 
force, and was, by the 14th section of the same, to take effect 
from and after its passage. Vide Law of 1841, p. 130-132.

In the case of Tredway v. Grapin, 1 Blackf. (Ind.), 299, “it 
was said by the Supreme Court, that from the time a statute 
is published in print, by authority, at any place within the 
state, it takes effect in every part of it, unless the act itself 
otherwise directs.”

This statute being in force at and before the time of sale of 
the property in question, by the sheriff to the defendants, the 
defendants have no title to the premises, unless they show 
that it had been strictly complied with; the 6th section of 
which statute is as follows: “ That hereafter no real property 
shall be sold on execution for less than for one-half its cash 
value at the time of such sale.” And the 7th section of the 
same law points out the form of the appraisement and return 
at the cash value at the time of the appraisement; which 
statute is not only directory to the sheriff, but it in positive 
and direct terms prohibits any sale of land under execution, 
unless the statute has first been complied with.

In the case of Tweedy v. Pickett, 1 Day (Conn.), 109, it 
was decided by the Supreme Court of Connecticut, that, “ in 
order to make out a title to land by the levy of an execution, 
it must be shown the appraisers were indifferent freeholders, 
and that they were sworn according to law.” And in the 
case of Mitchell n . Kirtland, 7 Conn., 229, the law is laid 
down to the effect following:

“The acquisition of title by execution being a proceeding 
w invitum, the requisites of which are prescribed by positive 
law, in derogation of the common law, a strict compliance 
with these requisites is indispensable to a transfer of the 
title.” Vide also, the case of the United States v. Slade, 2 
Mason, 70.

And by the statute of Indiana, approved January 6th, 1821, 
(Laws of 1820, 1821, p. 4,) it is enacted “that no real prop-
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erty shall be *sold for less than one half of its real value, by 
virtue of any execution which may hereafter issue on a judg-
ment which has heretofore been rendered, or which may here-
after be rendered,” &c.

Shortly afterwards the Supreme Court of ’Indiana were 
called on to give a proper construction to the last mentioned 
statute, and it decided that a bid and sale of land offered at 
sheriff’s sale under execution under that statute, where the 
purchaser did not bid half the apraised value of the land, and 
a sheriff’s deed under such a bid. and sale, were void, and 
conveyed no title to the purchaser. See Harrison et al. v. Doe, 
on the demise of Rapp, 2 Blackf. (Ind.), 1 ; which case, I 
think, clearly settles the construction of the recent appraise-
ment law, and is in accordance with the cases cited in Connect-
icut, and the case in Mason’s Reports. And they all go to 
establish the position taken, that, inasmuch as the land was 
not appraised before the sale, the sheriff’s deed to the defend-
ants is inoperative and void.

If the title to the defendants be good under this deed, they 
(the defendants) get the property for less than a tenth part of 
the value, and Gantly will have to lose nine-tenths of the 
money Linzee has so long and justly owed him ; which, I 
think, clearly shows the sale by the sheriff to the defendants 
to be fraudulent and void.

In the third resolution in Fermar's case, 3 Co., 78, the court 
said that “ the common law doth so abhor fraud and covin, 
that all acts, as well judicial as others, and which of them-
selves are just and lawful, yet being mixed with deceit, are in 
judgment of law wrong and) iwjlajvful.”

The question whether a .de^iLbe fraudulent and void as to 
creditors, may be examined awUdecided in an action of eject-
ment. 2 Black., 230.

It would be unnecessary to produce further authority in 
support of the second objection to the deed of the sheriff in 
this case.

It has, however, been contended by the counsel for the 
defendants, that the appraisement law of our state, of 1841, 
is unconstitutional, and, therefore, that the lessor of the plain-
tiff has no light to complain of its violation; and the case of 
Bronson v. Kinzie et al., 1 How., 311, is by them referred to 
to support their position. But I am wholly at a loss to find 
out the least spark of resemblance between the cases. It 
Gaiitly (the lessor) had bought the property in question for a 
nominal price, without the same having first been appraised, 
and Linzee commenced a suit against him to recover the prop-
erty, it might have raised a different question to that now
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before your honors. But, in the present case, the defendants 
bought the land at sheriff’s sale in violation of the appraise-
ment law, after the same was in force. The appraisement law, 
at the time of the purchase, was the law of the land, entered 
into and became a part of the contract between the defendants 
and the sheriff, and if it was *unconstitutional, it would „ 
make the argument so much the stronger for setting L " 
aside the sale.

A law may be constitutional in its application to some cases, 
and void as to others. 8 Pet., 94. The law might have been 
unconstitutional between Gantly and Linzee, and constitu-
tional between the defendants and the sheriff.

Hoban, for defendants in error, after stating the case, pro-
ceeded as follows:

From the above statement, which is taken word for word 
from that of the plaintiff in error, it appears that the title of 
the defendants in error to the premises in dispute is admitted, 
unless the sheriff’s deed is inoperative, and the deed is assailed 
upon these grounds: first, because the sheriff sold the fee-
simple of the land without first having offered the seven 
years’ rents and profits of the same—and this is supposed to 
be required by the act of the legislature of Indiana of 1831, 
sections 3 and 18. It must be premised that this law is prior 
in date to that of the mortgage, which was in 1838. It will 
appear from the law itself that it applies only to executions 
011 Judgments at law; section 18 applies to decrees in equity, 
which provides that sales under them are to take place at pub-
lic vendue to the highest bidder, as on execution on judg-
ments at law. In the nature of things a law of this kind 
could not apply to a chancery decree, which orders a specific 
thing to be done in a manner by the law itself expressly 
declared to be, as the court may determine “ in the premises 
between the parties, as may be right and just.” I do not deem 
it necessary on this point to do more than to refer the honor-
able court particularly to section 18 of the law, where the sale 
of the land and the making of an unencumbered deed to the 
purchaser are spoken of, but no mention of a valuation of the 
land, or restriction of the court, first to order the sale of the 
rents and profits for seven years, before decrees of the uncon-
ditional sale of the premises.

The second objection is, that the land was not appraised 
pursuant to the act of the legislature of Indiana of February 
13, 1841, which requires, as it appears, that land shall not be 
sold on execution, except after being appraised, and then only 
^fter more than half the value is bid.
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The first answer to this is, that the law applies to sales on 
executions, which, in Bronson v. Kinzie, 1 How., 311, is ad-
mitted not to apply to sales under mortgage foreclosures.

But if the law be admitted, and be particularly framed, to 
apply to a case of this kind—still it is clearly unconstitutional. 
The law of Indiana is of 1841; the date of the mortgage 
1838. I shall refer your honors only to Bronson v. Kinzie, 1 
How., 311, where the leading cases are referred on this sub-
ject; Grreen v. Biddle, Sturges v. Crowningshield, Ogden v. 
*7131 launders; these cases, as laboriously *and ably argued

J as any on record, decide this general principle, that a 
state law which materially varies the well ascertained remedy 
upon a contract, is as to contracts in existence at the time of 
its passage, in the sense of the amendment of the Constitution, 
a law impairing the obligation of a contract, and which in con-
sequence no state has a right to pass. Bronson v. Kinzie, 1 
How., 311, applies this principle specifically to a case of the 
very character now under consideration, and decides that a 
law extending the time of credit under a mortgage foreclo-
sure, and prohibiting the sale of the mortgage premises, unless 
after valuation, and unless they produce a certain sum or value, 
as such an invasion of the ascertained remedy, at the date of 
the contract or mortgage, (and rendered in legal contempla-
tion a part of the compact between the parties,) as to come 
within the prohibition intended by the Constitution. This 
law prohibits the sale of the premises until it may be made to 
produce one-half its value by assessment, which may never be.

Mr. Justice CATRON delivered the opinion of the court.
This case comes before us on a certificate of division from 

the Circuit Court for the district of Indiana. As the facts 
fully appear in the statement of the reporter, they need not 
be repeated at large here. The action was an ejectment; the 
defendants set up a sheriff’s deed, and the court was asked to 
instruct the jury that the deed was void for two reasons: 
First, because the rents and profits had not been offered for 
sale before the fee-simple was sold: Second, nor had the land 
been valued under the statutes of Indiana before the sale was 
made.

The first ground of objection involves the construction of 
the 3d section of the act of February 4, 1831, which is in the 
following words:

“ That real and personal estate, taken in execution, shall sell 
for the best price the same will bring at public auction and 
outcry, except that the fee-simple of real estate shall not be 
sold to satisfy any execution or executions, until the rents 
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and profits for the term of seven years of such real estate 
shall have first been offered for sale at public auction and out-
cry ; and if such rents and profits will bring a sum sufficient to 
satisfy the execution or executions levied thereon, the sheriff, 
or other officer, selling the same, shall make to the purchaser 
thereof a deed conveying to such purchaser a term of seven 
years in and to such real estate: and moreover forthwith 
deliver immediate and actual possession thereof; and if such 
rents and profits will not sell for a sum sufficient to satisfy 
such execution or executions, then the fee-simple, or other 
estate, of the execution defendant or defendants, shall be sold, 
and a deed, conveying the same to the purchaser thereof, shall 
be executed by the officer selling the same.”

By this provision the sheriff was governed in making the 
sale; if *it was merely directory to the officer, then 
the deed cannot be assailed; but if it contains an in- L 
hibition to sell the fee, until the rents and profits are first 
offered, and the authority to sell the fee in this instance, did 
not exist before, then the sale was void: as it is admitted on 
the record, that the rents and profits were not offered by the 
sheriff. Had this fact not been established, then we are of 
opinion the court would have been bound to presume the 
sheriff did his duty, and that the sale, and deed founded on it, 
were valid: they being prima facie valid, the proof to assail 
them must come from the opposing side, be it negative or 
affirmative. This is the general rule applicable to all proceed-
ings of courts where they have and exercise general jurisdic-
tion; and of this description is the court of Indiana, from 
which the execution issued. This being conceded, the ques-
tion is, Does the established fact annul the sale ? At common 
law the fee in lands by a fieri facias is not subject to sale; the 
sheriff’s authority to sell in this country is in the nature of a 
naked power conferred by statute; he takes no title in the 
land by the levy, as he does in goods, and can confer none on 
the purchaser, if power to sell is wanting. We admit if the 
words of a law are doubtful, the sale should be supported, and 
the benefit of any obscurity in the statute be given to the 
purchaser, lest he should be misled in cases where a general 
P°wer is given to the sheriff to sell, and this is limited by in-
definite restrictions; and that the safer rule is to hold such 
restrictions to be directory. Further than this, no general 
f 6 asserfed. Giving the act in question the benefit

° these favorable intendments, and what authority did it 
confer on the sheriff.

. The general power to sell lands at auction and outcry is 
given, but then follows the explict restriction, that the fee-
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simple shall not be sold until the rents and profits shall have 
been first offered at public auction and outcry; if they bring 
the amount of the execution, the sheriff is to convey to the 
purchaser the term of seven years and put him forthwith into 
possession. Had the power to sell stopped here, then no 
authority to convey the fee could exist; and the question is, 
when did the power arise? We think, on the failure of the 
sheriff to get a bid of the whole amount of the levy for a 
term of seven years; as before, the fee could not be sold. 
Nor can we see how the legislature could have made the 
exception more explicit, unless negative language had been 
used, repeating the inhibition; and for this there was no 
necessity, as the statute conferred a power not known to the 
common law, and which could only be given affirmatively, and 
which was not given at all, save with the positive restriction 
imposed in advance.

To treat the exception as directory to the sheriff would 
violate, as it seems to us, the general spirit of the laws of 
Indiana; they cautiously endeavor to maintain debtors in 
*71 r-i possession and to preserve their houses, at the same

J time that a remedy is afforded to creditors *against 
lands. It not being our province, however, to construe the 
state laws on this point, so as to give any binding effect to the 
adjudication on the courts of Indiana, we forbear to go into an 
examination in detail of what we suppose to be the policy of 
that state.

One consideration has been much pressed on us, to. wit, 
That the purchasers here are not proved to have had notice of 
a failure on the part of the sheriff to offer the term of seven 
years for sale first. It is admitted if such notice had been 
proved, the sale would be void.

In our opinion the purchaser must be held to notice. The 
statute contemplates a sale of the term; or an offer to sell it, 
and a failure, and this at public outcry, at the same time and 
place, and immediately preceding the sale of the fee: He 
who goes to purchase and is present at the sale, and does pur-
chase, rarely if ever can want actual knowledge, as the open 
outcry and public auction of the term is to be as notorious as 
that by which the fee is sold; and even should the purchaser 
of the latter not be present at the opening of the vendue, the 
slightest diligence would command information whether the 
requisite previous step had been taken. To treat a bidder at 
the sale in any of its stages, as an innocent purchaser, we 
think would be dealing with him in a manner too indulgent; 
as it is quite certain in no other instance could the doctrine of 
Innocent purchaser be applied to one having equal oppor- 
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tunities of knowledge, aside from any duty imposed on him to 
acquire it. Furthermore: this would in almost every case of 
the kind narrow down the issue to a single point—whether the 
purchaser had or had not notice; leaving the jury to deter-
mine on the validity of the title, by the exercise of an unde-
fined discretion; its verdict being founded on an exception in 
pais, and on one the legislature did not see proper to make. 
This is a question of power, and the answer to the suggestion 
rests on this. The sheriff’s duties are plainly prescribed; if 
he has no power to sell, want of knowledge on part of the 
purchaser could not confer it, and no such contingency can be 
let in to help his deed.

It is insisted the question has been settled by the Supreme 
Court of Judicature of Indiana, in the case of Doe v. Smith, 
4 Blackf. (Ind.), 228, that the purchaser at execution sale takes 
a good title to the fee, although the land had not been pre-
viously offered for sale by the sheriff for the rents and profits 
of a term of seven years.

That case does not so settle the point as to satisfy us. It 
applies to a sale, made pursuant to the act of January 30, 
1824, sect. 3; it is in substance like that set forth above, of 
1831, but much less stringent and precise in its terms of 
exclusion, so that the first might be held directory to the offi-
cer, and the last an inhibition, if the decision was to the pre-
cise effect contended for, which it is not. For another reason 
we suppose the question not to be settled in Indiana. The 
certificate of division, although not exclusively contrary to 
the assumption that the Question has been settled, must a 
still be treated *by us as assuming prima facie, that *- 
the construction of the statute is open, and that it requires 
settlement here for the purposes of the case; as to no other 
2nd could the question be brought here in its present form.

It is proper to remark, that it would be our duty on this 
point to follow the construction of the Supreme Judicial 
Court of Indiana, had it settled any; and this we would the 
more cheerfully do from the confidence we have in that tribu-
nal ; but nothing can be deemed as settled by the court of 
last resort in a state, unless it has adjudged the direct ques-
tion; or unless the subject has, in an indirect form, and at 
various. times, been brought before such court and treated as 
conclusively settled, and not open to controversy. This not 
appearing to be the case, it is certified to the Circuit Court 
that the sheriff’s deed is void for the reasons stated.
. 2. The next question certified is, whether the sheriff’s deed 
is void, because the land was not valued according to the 
statute of Indiana before the sale took place.
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Linzee owed Gantly, who took a mortgage on a town lot, 
of which Linzee was seised in fee. This occurred in 1838. 
The debt was for $909, and the property mortgaged worth 
more than the debt. Linzee made default, and Gantly filed 
his bill to foreclose. In September, 1840, he obtained a 
decree of foreclosure, on which an execution issued in Janu-
ary, 1841. On the 13th of February following, the appraise-
ment law was passed. The sheriff sold the property on the 
1st of March, 1841, to the defendants.

1. The act of 13th February provides, that the debtor may 
redeem real estate sold under execution founded on a judg-
ment or decree, at any time within twelve months from the 
day of sale, by paying the money into the clerk’s office, with 
interest thereon, at the rate of twelve and a half per cent.

2. That junior encumbrances may redeem in like manner.
3. That if the judgment debtor neglected, or was unable to 

take the stay by the laws then in force, the property should be 
sold on a credit, equal to the stay, and bond be taken by the 
officer selling, for the purchase money.

4. That thereafter no property should be sold on execution 
for less than one half of its cash value at the time of the sale, 
to be ascertained by three freeholders at the instance of the 
officer: and if the property did not sell for half the value, the 
fact was to be returned on the execution, and another might 
issue subject to the same conditions.

The decree ordering foreclosure was made in conformity to 
the existing laws, at the date of the mortgage, and of the 
decree. An execution sale was the Stppropriate mode of fore-
closure, and this without any of the restrictions contained in 
the act of February 13, 1841. The decree followed the pro- 

visions of the 18th section of the act of 1831, chap. 36.
J The contract of mortgage was a vested interest, *and 

its main incident a right to have the land applied in discharge 
of the debt, either by an execution executed, as on a judg-
ment at law, or in some form of remedy substantially equal. 
The new remedy, prescribed by the act of 1841, changed the 
contract, and required among other things that the mortgaged 
premises should not be sold to satisfy the debt unless they 
were first valued, and one-half of that value was bid for 
them. If the legislature could make this alteration in the 
contract, and in the decree enforcing it, so it could declare the 
property should bring its entire value, or that it should not be 
sold at all; thereby impairing, or defeating the obligation 
under the disguise of regulating the remedy. This court hel 
in Bronson v. Kinzig 1 How., 319, that the right, and a 
remedy substantially in accordance with the right, were
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equally parts of the contract, secured by the laws of the 
state where it was made; and that a change of these laws, 
imposing conditions and restrictions on the mortgagee, in the 
enforcement of his contract, and which affected its substance, 
impaired the obligation, and could not prevail; as an act 
directly prohibited, could not be done indirectly. This being 
the settled doctrine of the court, and applying as forcibly to 
the case before us, as it did to the one cited, we answer to the 
second ground of objection, that the sheriff’s deed is not void 
on this ground, although no valuation of the property was 
made before the sale.

William  H. Mc Farland  v . William  M. Gwin , (late  
Marshal .)

A marshal is not authorized by law to receive any thing, in discharge of an 
execution, but gold and silver, unless the plaintiff authorizes him to receive 
something else.

The case of Griffin et al. n . Thompson, 2 How., 244, reviewed and confirmed. 
A marshal, like a sheriff, is bound, after the expiration of his term of office, to 

complete an execution which has come to his hands during his term; and an 
execution is never completed until the money is made and paid over to the 
plaintiff, if it is practicable to make it.

This  case was brought up, by writ of error, from the Cir-
cuit Court of the United States for the southern district of 
Mississippi.

McFarland had recovered a judgment against one Passmore 
for the sum of $9,763.10, and on the 6th of July, 1839, issued 
a fieri facias.

On the 1st of November, 1839, the execution was levied 
upon sundry pieces of property by the marshal.

On the 20th of December, 1839, a venditioni exponas was 
issued, to which the marshal made the following return:

“The within named property was sold on the 27th day of 
January, *1840, and I received in payment therefor, on 
that day, the sum of nine thousand dollars in the post L 
notes of the Mississippi Union Bank, which are herewith re-
turned. Received, also, on the same day, the balance of the 
execution from the defendants, in the same kind of money, 
which is likewise herewith returned.

“Wm . M. Gwin , Marshal.
Per J. F. Cook , Deputy.”
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Attorney's Receipt.
“May 22d, 1840. Received of Wm. M. Gwin, marshal, the 

sum of five hundred and fourteen dollars, being the 
amount of my commissions, I having refused to receive the 
balance belonging to the plaintiff, as the same was tendered 
me by Mr. Gwin in Union Bank of Mississippi post notes, in 
which kind of money he says and returns that it was col-
lected. “ Wm . R. T. Chaplain , Pl’tff’s Att’y.”

At November term, 1841, McFarland, by his counsel, moved 
the court for a judgment against Gwin for the amount due on 
the original judgment, with interest at the rate of eight per 
cent, from the 14th of May, 1839, to the 27th of January, 
1840, and for interest upon the aggregate sum at the rate of 
thirty per cent, per annum, from the 22d of May, 1840, until 
paid.

The motion was submitted to the court upon the following 
agreed case, viz.:

(The writs and returns were stated, and then the agreement 
continued thus:)

“And it was proved that the money was demanded on the 
22d day of May, 1840; also, that at that date the Union post 
notes were at forty per cent, discount.

“The defendant proved, that on the demand he tendered 
the post notes of the Mississippi Union Bank, which were re-
fused by the attorney of the plaintiff. He also proved, that 
from August, 1838, when the Mississippi Union Bank went 
into operation, until about the middle of February, 1840, the 
post notes of that bank constituted nearly the entire circulat-
ing medium of the state. That they had been treated as cash 
in all business transactions during that time. That they were 
habitually and ordinarily received by the sheriffs throughout 
the state in satisfaction of executions, and in payment of 
property sold under them. That the marshal had been accus-
tomed, during all that time, to collect the post notes of said 
bank upon executions; and that the attorneys of the court, 
and plaintiffs in executions, had always, without objection, 
received such notes from the marshal as money. That on the 
27th day of January, 1840, the day of sale, the post notes of 
said bank were worth five or six per cent, less than specie, 
and were worth more than they had previously been. That 
*7191 a^ou^ middle of February, *1840, they suddenly

J depreciated in value, and continued to decline until the 
22d May, 1840.

“The above was all the evidence in the case.
H. S. Eustis ,
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Upon this statement of facts, the court were of opinion 
that judgment should be entered for the defendant. To 
which opinion of the court, the plaintiff, by his counsel, 
excepted, and upon this exception the case came up.

Coxe, for the plaintiff in error.
Walker, for the defendant in error.

Mr. Justice McKINLEY delivered the opinion of the court.
McFarland recovered judgment against Ellis P. Passmore, 

for the sum of $9,763.10 in the Circuit Court of the United 
States, for the southern district of Mississippi; and on the 
6th day of July, 1839, a fieri facias issued thereon, directed 
to the marshal of the southern district of Mississippi, com-
manding him, that of the goods and chattels, lands and tene-
ments of the said Ellis P. Passmore, he should cause to be 
made the said sum of $9,763.10, upon which fieri facias 
the marshal returned, that he had levied of the goods and 
chattels, lands and tenements of the defendant sufficient to 
satisfy the fieri facias ; but which property had not been sold 
for want of time.

And thereupon a venditioni exponas issued to the marshal, 
commanding him to expose to sale the goods and chattels, 
lands and tenements levied on, upon which he returned, that 
he had sold the property levied on, and received the full 
amount of the fieri facias, in the post notes of the Mississippi 
Union Bank. The attorney for the plaintiff received of 
the marshal $514.15, being the amount of the attorney’s 
fees; for which he gave a receipt, but refused to receive any 
part of the notes for the plaintiff. At the November term, 
1841, of the Circuit Court, the plaintiff moved the court for 
judgment against the marshal for the amount of the fieri 
facias and interest thereon. On the trial of the motion, it 
was proved by the plaintiff, that the money was demanded on 
the 22d day of May, 1840; and at that date the post notes ot 
the Union Bank were selling at a discount of 40 per cent. 
Gwin, the defendant, proved that on the demand made, he 
had tendered the post notes of the Union Bank, which were 
refused by the attorney of the plaintiff; and that from 
August, 1838, when the Mississippi Union Bank went into 
operation, until about the middle of February, 1840, the post 
notes of that bank constituted nearly the entire circulating 
medium of the state; that they had been treated as cash in all 
business transactions during that time, and had been received 
by the marshal and the sheriffs of the state in payment of 
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executions. And thereupon the court rendered judgment 
against the plaintiff, and for the defendant.

To reverse this judgment the plaintiff has prosecuted this 
writ of error.

This question is fully settled in the case of Griffin $ Ervin 
v. Thompson, 2 How., 244. In that case this court held, that 
the marshal was not authorized by law to receive any thing in 
discharge of the execution, but the gold or silver coin of the 
United States. To this general proposition we give our full 
assent; but we do not mean to say there is no exception to 
this general rule. If the plaintiff were to authorize the 
marshal to take bank notes, of any description, in payment of 
the execution, we have no hesitation in saying, a payment by 
the defendant to the marshal in such bank notes would be a 
satisfaction of the judgment.

But as Gwin failed to prove any such authority from the 
plaintiff, he was clearly liable for the whole amount of the 
execution with legal interest thereon, except the amount paid 
to the plaintiff’s attorney. It has been contended, however, 
in this case, that, at the time this motion was made, Gwin was 
not marshal, his time having expired, and another having been 
appointed in his stead. It is a well settled principle of law, 
that if an execution come to the hands of a sheriff to be exe-
cuted, and his term of office expire before he executes it, he 
is bound nevertheless to complete the execution; and the 
same rule applies to a marshal. An execution is never com-
pleted until the money is made and paid over to the plaintiff, 
if it be practicable to make it.

All the remedies against the marshal, necessary to compel 
him to pay over the money he has made, survive his term of 
service, and remain in full force against him until the execu-
tion shall be completed. The judgment of the Circuit Court 
must, therefore, be reversed.

Neil , Moore  & Comp any , Plaintif fs  in  Error , v . The  
State  of  Ohio , Defe ndant .

Under the acts of Congress and of the state of Ohio, relating to the surrender 
and acceptance of the Cumberland road, a toll charged upon passengers 
travelling in the mail stages, without being charged also upon passengers 
travelling in other stages, is against the contract, and void.1

1 Foll owe d . Achison v. Huddleson, 12 How., 296.
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It rests altogether in the discretion of the postmaster-general, to determine at 
what hours the mail shall leave particular places and arrive at others, and 
to determine whether it shall leave the same place only once a day or more 
frequently.

It is not, therefore, the mere frequency of the departure of carriages, carry-
ing the mail, that constitutes an abuse of the privilege of the United States, 
but the unnecessary division of the mail bags amongst a number of car-
riages in order to evade the payment of tolls.

This  case was brought up under the 25th section of the 
Judiciary Act, by writ of error, from the Supreme Court of 
Ohio.

*It involved the construction of the acts of Congress 
and the state of Ohio, relative to the cession of the •- 
Cumberland road, which are narrated in a preceding part of 
this volume, in the case of Searight v. Stokes et al., p. 151.

It is proper, however, to state the law of Ohio with more 
particularity than it was necessary to do in the report of that 
case. The proviso contained in the 4th section of the act of 
1831, was there recited, but the 5th section was not. They 
are as follows:

Sect. 4 lays tolls, and adds: “ Provided, That nothing in 
this act shall be construed so as to authorize any tolls to be 
received or collected from any person passing to or from public 
worship, or to or from any muster, or to or from his common 
business on his farm or woodland, or to or from a funeral, or 
to or from a mill, or to or from his common place of trading or 
marketing, within the county in which he resides, including 
their wagons, carriages and horses, or oxen drawing the same: 
Provided also, That no toll shall be received or collected for 
the passage of any stage or coach conveying the United States 
mail, or horses bearing the same, or any wagon or carriage 
laden with the property of the United States, or any cavalry 
or other troops, arms or military stores belonging to the same, 
or to any of the states comprising this union, or any person or 
persons on duty in the military service of the United States, 
or of the militia of any of the states.

“ Sect. 5. That it shall be lawful for the General Assembly, 
at any future session thereof, without the consent of Congress, 
to change, alter, or amend this act: Provided, That the same 
shall not be so changed, altered, or amended, as to reduce or 
increase the rates of toll hereby established, below or above a 
sum necessary to defray the expenses incident to the preserva-
tion and repair of the said road, to the erection of gates and 
toll houses thereon, and for the payment of the fees or sala- 

the superintendent, the collectors of tolls, and of such 
other agents as mav be necessarily employed in the preserva-

823



721 SUPREME COURT.

Niel, Moore & Co. v. The State of Ohio.

tion and repair of the same, according to the true intent and 
meaning of this act.”

On the 6th of February, 1837, the state of Ohio passed an 
act, containing, among other provisions, the following, viz.:

“ Sect. 4. That one daily stage, coach, or other vehicle, and 
no more, with the horses drawing the same, belonging to any 
contractor or contractors for carrying the United States mail 
on said road, with the passengers therein, shall be permitted 
to pass in each direction free from the payment of tolls; and 
each additional stage, coach, or other vehicle belonging to 
such contractor or contractors, although the same may contain 
a mail, or portion thereof, shall be charged with the same tolls 
as other vehicles of the like kind. But if the postmaster-
general shall order the mail to be divided, and carried in two 
or more stages, coaches, or vehicles, in any one direction daily, 
*7221 then in such case the coaches or vehicles in which mails

- • *shall actually be carried, shall pass free of toll; but on 
each passenger transported in any such additional stage, coach, 
or vehicle, there shall be charged and collected at each gate, 
three cents, in manner hereinafter provided.

“ Sect. 5. That each and every driver of any stage, coach, 
or other vehicle, belonging to any such mail contractor or con-
tractors, other than such as are entitled to carry passengers 
free of toll, shall, at each and every gate, report the number 
of seats occupied in such stage, coach, or other vehicle, to the 
keeper of such gate, whose duty it shall be to open an account 
against the proprietor or proprietors of such stage, coach, or 
other vehicle, and charge, in a book to be kept for that pur-
pose, three cents for each passenger, as provided in the preced-
ing section of this act; and said proprietor or proprietors shall 
pay over to such gate keeper, at the end of every three months 
after the taking effect of this act, the aggregate amount of 
tolls which shall have become due for passengers, and charged 
as above provided.

“ Sect. 6. That should the driver of any stage, coach, or 
other vehicle, belonging to such mail contractor or contractors, 
other than such as are entitled to carry passengers free of toll, 
neglect or refuse to report to any gate keeper the number or 
seats occupied in said stage, coach, or vehicle, it shall be the 
duty of such gate keeper to charge the proprietor or proprie-
tors of such stage, coach, or other vehicle, at the rate afore-
said, for each and every seat which might be occupied in the 
same, to be recovered in an action of debt, in the name of the 
State of Ohio, in any Court having competent jurisdiction.

“Sect. 8. That the board of Public Works, or their author-
ized agent, may be allowed to collect tolls from any proprietor 
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or proprietors of any line of stages, post-coaches, or other 
vehicles for the conveyance of passengers, quarterly; and if 
any proprietor or proprietors of any such line of stages, post- 
coaches, or other vehicles as aforesaid, shall neglect or refuse 
to pay quarterly, that from and after such neglect or refusal, 
the said proprietor or proprietors as aforesaid shall be required 
to pay at each and every gate as they pass: Provided, That 
the Board of Public Works, or their authorized agent, shall 
have made out and presented to any such proprietor or proprie-
tors, or any one of them, the amount of the toll due from him 
or them for each and every gate.”

The act of the legislature, of March 19, 1838, provides as 
follows:

“Sect. 24. That the said Board of Public Works shall 
have power to revise the rates of toll to be paid by persons 
passing on or using the National road in Ohio, and so to modify 
the same, from time to time, as to raise and collect, in the most 
equal manner, the sum necessary to defray the expenses inci-
dent to the preservation and repair of said road, to the erection 
of gates and toll-houses thereon, and for the payment of the 
fees or salaries of the superintendent, the collectors of tolls, 
and of such other agents as may be necessarily employed 
in *the repair and preservation of the same, according L 
to the true intent and meaning of the act, passed February 
4th, 1831, entitled ‘ An act for the preservation and repair of 
the United States road.’ ”

The order of the Board of Public Works, above referred to, 
is as follows:

“ By virtue of the powers vested in the Board of Public 
Works, by the 24th section of the act ‘in addition to an act 
for the preservation and repair of the United States road,’ 
passed March 19th, 1838, it is hereby

“ Ordered, That instead of the rate of toll charged on each 
passenger by the 4th section of the act ‘ fixing the rates of tolls 
on the National road,’ passed February 6th, 1837, there shall be 
charged ten cents, at each gate, on each of such passengers.”

In October, 1842, a suit was brought in the Court of Com-
mon Pleas, in Franklin county, against Neil, Moore & Co., for 
tolls on passengers conveyed in stages by the defendants, on 
the National road, and the following agreed statement of facts 
was filed:

u In case, the following facts are agreed by the parties : 
Ihe partnership of the defendants, as alleged, is admitted, 
ihe plaintiff claims to recover for tolls on passengers carried

National road, in Ohio, in coaches belonging to the 
defendants, other than and besides one daily stage-coach, carry- 
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ing the mail of the United States; which said coach, with the 
horses, passengers, and every thing else pertaining to it, was 
permitted to pass toll free. The order of the Board of Public 
Works, hereto annexed, was made in due form, at the date 
thereof, and is to be admitted in evidence. The passengers 
upon whom toll is sought to be recovered, were carried by the 
defendants, as above mentioned, between the first days of 
April and October, A. D. 1842. The defendants were contract-
ors for carrying the mail of the United States upon said road, 
and said passengers were all carried in coaches in which a part 
of said mail was carried at the same time; the mail being 
thus carried in more than one coach, pursuant to orders from 
the postmaster-general; one coach, containing a part of the 
mail, and the passengers, and baggage, and every thing on it. 
being, at the same time, permitted to pass toll free, as above 
stated. The mail was carried in one line of coaches, down to 
the time stated in the annexed statement of the postmaster-
general, which, together with the accompanying orders of the 
department, are taken in evidence in this case. Both before 
and since the construction of the National road, it was the 
uniform practice, in Ohio, to carry passengers on the coaches 
carrying the mail; and since the construction of the National 
road, no claim was made for toll on such passengers, or 
coaches, or on any thing pertaining to them, except as shown 
by the case of The State of Ohio v. Neil and Moore, 7 Ohio, 
132. Until the mail was carried in two separate lines of 
*7241 coac^es» as specified in the said statement of the post-

-I master-general, and in the manner and for the *purpose 
therein mentioned, the defendants were required to carry the 
mail in two separate lines of coaches, and did so carry it 
accordingly. It is admitted that the acts of the legislature of 
Ohio, and the orders of the Board of Public Works, in exist-
ence when the tolls in question accrued, did not reduce or 
increase the rates of toll, hereby established, below or above a 
sum necessary to defray the expenses incident to the preserva^ 
tion and repair of the said road, to the erection of gates and 
toll-houses thereon, and for the payment of the fees or sala-
ries of the superintendent, the collectors of tolls, and of such 
other agents as may be necessarily employed in the preserva-
tion and repair of the same; but it is not intended by this 
admission to preclude the defendants from objecting to the 
validity or legality of said charge of toll upon passengers, 
upon any ground they may think proper to take in the argu-
ment. It is understood and agreed that this case shall not in 
anywise prejudice the rights of the plaintiff, nor of the defend-
ants, in any other suit, upon any demand not included in the
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facts hereby agreed. For the mutual convenience of the 
parties, this case is narrowed down so as to present only the 
question arising upon the facts above stated. Any material 
fact left out in this agreement, may be supplied, by proof, on 
the trial, by either party, after giving the other party reason-
able notice of such intention. It is agreed by the parties that 
the whole number of passengers charged with toll at all the 
gates, between the first days of April and July, A. d . 1842, 
was ten thousand seven hundred and fifty-six, and that the 
whole number chargeable between the first day of July and 
October, A. d . 1842, was twelve thousand six hundred and 
seventeen; and that if the plaintiff be entitled to recover, 
judgment shall be entered for the sum of 81075.58, with 
interest from the first day of July, 1842, and $1261.67^-, with 
interest from the first day of October, A. D. 1842, and costs, 
or for such other sums as may be due, computing the tolls on 
said passengers at any other rate than that fixed by the Board 
of Public Works, if the court deem it competent to adopt any 
other rate, with interest on the gross sums due on the first days 
of July and October above mentioned, from those times 
respectively, and costs.”

The Court of Common Pleas were of opinion that judg-
ment should be entered for the plaintiff, and the damages 
were assessed at 82438.25.

The defendants carried the case to the Supreme Court of 
Ohio, where, in December, 1843, the judgment of the court 
below was affirmed, and the following certificate was annexed 
to the record.

“ And it is hereby certified, that on the trial of this cause 
the defendants set up and claimed the right and authority to 
transport, in their two daily lines of mail-coaches, which ear-
ned the United States mail, under a contract with the post- 
master-general, and by the authority of the United States, 
passengers travelling therein, free of toll, along the r*79r 
United States road, in the state of Ohio, and *through 
the toll-gates erected by the said state thereon; that the said 
defendants set up and claimed this power and authority under 
and by virtue of the act of Congress approved the 2d day of 
March, a . d . 1831, entitled, 4 An act declaring the assent of 
n°^5?ss, act the General Assembly of the state

o Ohio,’ recited therein; and that in said case there were 
rawn in question the construction, effect, and validity, of 

said act of Congress, and the right and authority claimed by
e said defendants under the United States, by virtue thereof, 

an that the decision was against the validity of said act tu 
vonier the right and authority so claimed.”
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The defendants sued out a writ of error, to bring this deci-
sion of the Supreme Court of Ohio before this court.

Ewing, (in writing,) for plaintiffs in error.
Swayne, for defendant in error.

Ewing referred to the law of Ohio, passed in 1838, and the 
order of the Board of Public Works, (both of which have 
been already cited,) and then proceeded thus:

Under this law and this order, there was charged against 
the plaintiffs in error, on passengers transported in one of 
their lines of coaches, in which they carried the United States 
mail, by order of the postmaster-general, a large amount of 
tolls, which charge, as stated in the agreed case, is the founda-
tion of this suit.

I contend that the second proviso in the 4th section of the 
statute of Ohio, of February 4th, 1831, which exempts from 
the payment of toll “ any stage or coach conveying the 
United States mail,” &c., when assented to by the act of 
Congress of March 2d, 1831, became and was an essential 
part of a contract, over which Ohio alone had no power or 
control. On the other side, I understand, it will be contended 
that the 15th section of the statute reserves to Ohio the right 
to alter or abolish that exemption at pleasure. This is the 
first question which we present for the consideration of the 
court.

If we leave out of view the 15th section, this statute, 
as assented to, is clearly a contract. By it the United States 
surrenders the road to Ohio, in consideration of which Ohio 
agrees to levy tolls, and keep the road in repair, and suffer 
the mails and other property of the United States to pass 
along it toll free. Now, could it have been the intent of the 
contracting parties to put it in the power of one of them to 
annul at pleasure a valuable provision of that contract, and is 
such intent unequivocally expressed in the 15th section? I 
think not. It is not reasonable to suppose it, and the statute 
does not necessarily require, if, indeed, it will admit of a con-
struction which will allow it.

The first four sections of the statute contain, 1st, a con-
tract. 2d, The means in detail, by which Ohio proposes to 

execute it on her part, couched in very special direc-
-* tions to the governor to that effect. *The contrac 

was not properly an act of the legislature, and I do not admi 
that it was so considered or treated of in the 15th section. 
But all those matters which did not pertain to the ’
those provisions which touched not its execution, but e 
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mode and manner of its execution, fell at once within the 
sovereignty of Ohio; and the statute, so far as it relates 
thereto, became and was, to all intents and purposes, an act of 
her legislature. Now, there are here a contract and a statute. 
Ohio reserves the right to “ change, alter, and amend ” the 
statute, but surely not to change, alter, and amend the con-
tract. Indeed, if there be a contract, such a provision would 
be void, because it would be inconsistent with and destructive 
of it. But the two provisos in the 4th section, and the pro-
viso in the 15th section, do all, as I think, look to the distinc-
tion between that which is contract, and that which is merely 
a legislative act.

The first proviso in the 4th section, which makes some 
domestic exemptions from toll, with which Congress had noth-
ing to do, (such as persons going to market, to public worship, 
&c.,) is couched in this language, “ provided, that nothing in 
this act shall be so construed as to authorize ” the collection 
of tolls from such objects; but it does not say that no tolls 
shall be collected from them. This statute does not authorize 
such collection, yet some future act may. But the second 
proviso which follows this immediately, and which might have 
been included under the first, without any “provided also,” 
had it not been intended to place the two subjects in totally 
different categories, declares “ that no toll shall be received or 
collected for the passage of any stage or coach conveying the 
United States mail,” &c.—not confining it to the construction 
or this statute merely, as in the other case, but a universal 
prohibition, extending to all future time.

The proviso in the 15th section seems to contemplate altera-
tion and amendment in the rates of toll, not in the objects on 
which it is to be levied.

“ It shall be lawful for the General Assembly, at any future 
session thereof, without the consent of Congress, to change, 
alter, or amend this act: Provided, that the same shall not be 
so changed, altered, or amended, as to reduce or increase the 
rates of toll hereby established below or above, &c.” So that 
the objects exempted from toll by the second proviso, are, for 
that reason, out of the operation of the 15th section. There 
may, it is true, be some inconsistency in the apparent ends 
and objects of the first proviso in the 4th and the proviso in 
the 15th section—the one implying that the objects subject to 
toll might, and the other that they might not, be thereafter 
extended. Yet both are inconsistent with the supposition 
that toll might be levied on the objects exempted in the 
second proviso. But it is still more important that the chief 
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end and purpose of the contract would be frustrated and 
*7971 destroyed by allowing Ohio to repeal that proviso.

-I *But if Ohio had a right to change and alter that 
proviso, and if it were so changed by the act of February 
24th, 1837, it is restored by the 24th section of the act of 
March 19th, 1838. That act empowers the Board of Public 
Works to revise the rate of tolls on the National road, and to 
modify the same so as to raise and collect, in the most equable 
manner, the sum necessary to defray expenses, &c., “accord-
ing to the true intent and meaning of the act of February, 
1831.” And the Board of Public Works, by virtue of the 
power so vested in them, charged the toll which is the subject 
of this suit; so that at last the case rests upon “the true intent 
and meaning of the act of February 4th, 1831,” just as it stood 
when it was adopted by Congress, and became a contract 
between the United States and Ohio.

2. I contend that the levy of the toll, which is the subject 
of this suit, was a violation of that contract.

Nominally, and in express words, by the statute of March 
19th, 1838, the second mail-coach, as well as the first, is 
permitted to pass toll free; but toll is charged against the 
proprietor of such coach for the passengers which are carried 
in it. Now, no toll is charged to persons who pass the gates, 
unless they pass in a mail-coach. Out of the mail-coach they 
go free—in it, toll is charged upon them against the propri-
etor, because he owns the mail-coach; or, in other words, toll 
is charged upon the mail-coach to the amount of ten cents 
for each passengers which it carries.

Now, it cannot for a moment be contended that, under this 
contract, (if it be a contract,) and within its spirit, either the 
horses drawing the mail-coach, or the person driving it can be 
charged with toll. It would be a mere evasion to contract 
that the mail should pass toll free, and yet charge toll on 
its necessary incidents. I think it would be equally so, 
though not at first view so striking, to charge toll on that 
which was its uniform incident at the time of the contract, 
because not absolutely indispensable to its passage. Thus it is 
with the transportation of passengers. The agreed case shows 
that, at the time of the contract, and before and since, it has 

'been the uniform practice to carry passengers in the mail-
coaches.

It must be presumed that the contract was made with a 
view to that practice; and in stipulating that the mail-coaches 
should pass free of toll, that both parties intended they should 
so pass with their usual incidents—horses, coachmen, guards, 
passengers. If not with all, with what part? It will be
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answered, that only which is necessary. But the question 
recurs, how far necessary, and who is to determine the neces- 
sity which will bring the case within the spirit of the con-
tract? Horses are necessary, but how many? Persons to 
conduct the coach and protect the mail, but how many of 
them? May you take an agent or guard free of toll? The 
necessity for each of these is in the same degree with the 
necessity of passengers—both tend to the security of [-*790 
the mail; but it is possible that it may *go safely with- L 
out either, and both or neither should be exempt from toll.

Such was clearly the understanding at, and long after, the 
date of the contract. The agreed case shows that Ohio per-
mitted and still permits, one daily line of mail-coaches to go, 
with its passengers, toll free. There was, therefore, a perfect 
understanding as to what was carried, and should continue to 
be carried, in the mail-coach, and partake of its exemption. 
But the state now claims to limit this exemption to the pas-
sengers in one daily line of mail-coaches, and to charge toll on 
those transported in the second daily line. I think there is 
nothing to warrant this limitation. It is true, that at the time 
of making the contract the mail was carried in one daily line 
of coaches, but there is nothing in the contract to limit it to 
that; but, on the contrary, it must have been within the con-
templation of the parties that the number of lines should be 
increased according to the wants of the country, and the con-
venience of the department. This, also, seems to be admitted; 
for the second line of coaches is permitted to pass toll free, if 
it carry no passengers. Now, if the first line of coaches has 
a right, under the contract, to carry its passengers toll free, 
and if the second line has a right to pass toll free, no toll can 
be charged upon it for its passengers, for they are just as 
much the usual and well understood incident of a second, as 
of a first line of mail-coaches. Toll, therefore, can be charged 
upon them only where the mail is put into more than one line 
of coaches wrongfully, for the purpose of avoiding the pay-
ment of toll. We show that such is not the case here.

3. But I contend, also, that the coach carrying the United 
States mail, upon a post road established by law, is a matter 
over which a state has no power or sovereignty, and which it 
cannot by law burden with any toll or imposition whatsoever. 
Il is another question, how a road, which is the property of a 
state, is to be made a post road; but when it once is so, and 
fairly the property of the United States, as this road was, and 
is to that extent and for that purpose, the state has no power 
to interfere with, lay burdens upon, or prescribe the manner of 
its use. The mail is transported under a law of Congress, by
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contracts made with the postmaster-general. For the conve-
nience of the public and the security of the mails, he requires 
it to be carried in coaches adapted to the transportation of 
passengers, and the contracts could not be executed according 
to their spirit, and with due regard to the safety of the mails, 
should the contractor fail to provide for the transportation of 
passengers. The compensation paid for carrying the mail is 
fixed with a view to these duties and conditions, and any tax 
or toll levied on a contractor on account of passengers, by so 
much lessens his compensation, or it compels the department 
to increase it to an equivalent amount. Nay, if such toll may 
be levied, it enables a state, at pleasure, to prohibit the trans- 
*7901 portation of passengers in all mail-coaches, and *thus

J take away its greatest safeguard. In like manner, the 
state might tax, at its toll-gates, even to prohibition, a guard 
passing upon and with the coach carrying the mail. This 
case, as I view it, falls within the reasoning of the court in 
Dobbins v. The Commissioners of JErie county, 16 Pet., 448, 450.

The transportation of the United States mail is a substan-
tive power in Congress, to which the establishment of post-
roads, though specially granted by the Constitution, is but an 
incident; for it can be only with a view to the transportation 
of the mail that Congress could use the power to establish 
post-roads, and the passage of the mail in the coach along the 
post-road, with the horses which move it, and the drivers who 
guide, and the passengers, or guards who protect it from vio-
lation, are, to borrow the language of the court, in McCulloch 
v. Maryland, which is repeated by Chief Justice Marshall, in 
Weston n . The City of Charleston, 2 Pet., 46, “ those means 
which are employed by Congress to carry into execution the 
power conferred on that body by the people of the United 
States,” and “ the attempt to use the power of taxation,” or 
the levying of tolls “ on the means employed by the govern-
ment of the union in pursuance of the Constitution, is itself 
an abuse, because it is the usurpation of a power which the 
people of a single state cannot give;” for “the states have no 
power, by taxation or otherwise, to retard, impede, burden, or 
in any manner control the operation of the constitutional laws 
enacted by Congress to carry into execution the powers vested 
in the general government.

The right to tax these contracts for the transportation of 
the mail must operate upon the contractors before they make 
their bids, and thus have a sensible effect upon the contracts. 
If this power be allowed to exist at all, in this case, “ its ex-
tent depends upon the will of a distinct government. It may 
be carried to an extent which will arrest them entirely.
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Swayne’s argument was as follows:
Before proceeding to the discussion of the question arising 

in the case, I respectfully submit to the consideration of the 
court the following preliminary points:

1. The act of the legislature of Ohio, of February 4, 1831, 
which lies at the bottom of this controversy, and upon which 
it must be determined, is a local state law, and, being such, 
this court, in giving it a construction, will follow the decisions 
of the highest judicial tribunal of that state. McKean v. 
DeLancy's Lessee, 5 Cranch, 32; Polk's Lessee v. Wendall, 9 
Id., 87 ; Mutual Jlss. Society n . Watts, 1 Wheat., 279 ; Shipp et 
al. v. Miller s heirs, 2 Id., 316; Gardner v. Collins, 2 Pet., 58; 
U. S. v. Morrison, 4 Id., 127; Anderson et al. v. Griffin, 5 
Id., 151.

“We receive the construction given by the courts of the 
nation as the true sense of the law, and feel ourselves no more 
at liberty *to depart from that construction than to 
depart from the words of the statute. On this princi- 
pie, the construction given by this court to the Constitution 
and laws of the United States, is received by all as the true 
construction; and on the same principle, the construction 
given by the courts of the several states to the legislative acts 
of those states, is received as true, unless it conflict with the 
Constitution, laws or treaties of the United States.”

“ This course is founded upon the principle supposed to be 
universally recognized, that the judicial department of every 
government, where such department exists, is the appropriate 
organ for construing the legislative acts of that government.” 
Elmendorf v. Taylor et al., 10 Wheat., 152.

“Nor is it questionable that a fixed and received construc-
tion of their respective laws in their own courts, makes in 
fact a part of the statute law of the country, however we may 
doubt the propriety of that construction.” Shelby et al. v. 
Guy, 11 Wheat., 361.

2. If there be doubt in the minds of the court as to the 
proper construction of the legislative act of 1831, that doubt 
will be so resolved as to sustain the claim of the defendant in 
error.

“ The presumption must always be in favor of the validity 
of laws, if the contrary is not clearly demonstrated.” Cooper 
v. Telfair, 4 Dall., 14.

If the first of these points be sustained, it determines this 
case. This identical question has been twice decided by the 
highest court of judicature of the state, in favor of the de- 
i^o^ant in error. The first of these decisions was made in 
1835, by the Supreme Court of the state, sitting in bank,
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(The State of Ohio v. Neil Moore, 7 Ohio, 132;) the second, 
by the Supreme Court in this case.

Why is this point not tenable ? It is true, Congress assented 
to the act of the legislature; but that assent was given with-
out limit or qualification. It does not make the act any the 
less “ the act of the legislature of a particular state ”—nor 
does it in any wise change the principles upon which it is to 
be construed. I am unable to perceive any reason why its 
construction should not be determined by the same lights 
which are applied in this court to other state enactments; and 
I think it may be safely affirmed that every argument ad-
vanced in the authorities cited, to sustain the principle which 
they decide, applies with undiminished force in this case.

If in this I err; if these two solemn decisions of the high-
est judicial tribunal of the state have not settled the question, 
then I rely upon the merits of the case.

Before considering them, it is proper briefly to advert to the 
circumstances under which the road was ceded by the United 
States to the state of Ohio.

“ In the construction of the statutory or local laws of a 
state, it is frequently necessary to recur to the history and 
situation of the country, in order to ascertain the reason as 
*7^11 we^ as mea^ng *many of the provisions in 

-* them, to enable a court to apply with propriety the 
different rules of construing statutes.” Preston v. Browder, 
1 Wheat., 115.

At the time of the passage of the act of the legislature, of 
1831, a considerable part of the road in Ohio had been finished 
and in use some time. It was rapidly going to ruin. The 
general government made no appropriations, and took no 
other step to keep it in repair. There was no prospect of any 
such provision being made. The same course had been pur-
sued in regard to the road east of the Ohio river, and large 
sections of it were nearly impassable. Under these circum-
stances, the state of Ohio came forward and proposed to take 
charge of the road within her limits, and keep it in repair 
upon the terms specified in the act referred to. Congress im-
mediately assented, and the state thereupon took charge of 
the road. This act provided for a loan of money to the road 
fund. Such loans have been frequently made since for 
repairs; and notwithstanding that the tolls have been repeat-
edly extended and enlarged, both as to objects and rates, the 
road is at this time largely in debt, and yet needs constant 
and large repairs. With all the tolls now levied upon it, in-
cluding the important item in controversy in this suit, the 
road is a heavy burden to the state, and has required, and still 
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requires unremitted vigilance and effort to prevent it from be-
coming an entire ruin.

Treating the question under consideration as an open one, I 
lay down two propositions:

1st. That the state has as broad a right to levy and collect 
tolls upon this road, as if it had been constructed by her, 
without the United States having been in any wise connected 
with it; subject, however, to this perpetual and only restric-
tion—that the whole amount collected shall be neither more 
nor less than sufficient to meet the costs and charges, direct 
and incidental, of keeping the road in repair.

2d. That the levying of toll upon passengers conveyed in 
mail-coaches is not in conflict with the proviso in the 4th sec-
tion of the act of 1831—“that no toll shall be collected for 
the passage of any stage or coach conveying the United States 
mail, or horses bearing the same.”

If the first of these propositions be sound, the second is not 
material in this case. I rely, however, confidently upon both.

1. As to the first proposition.
It has been shown already that Congress consented unquali-

fiedly to all the provisions of the act of the legislature of 
February 4, 1831.

For the sake of clearness and continuity of view, at the 
hazard of being tedious, I will here again quote the 15th sec-
tion of that act. It is the turning point of this case.

“Sect. 15. That it shall be lawful for the General Assembly 
at any future session thereof, without the assent of Congress, 
to change, * alter, or amend this act, provided the same r*Y32 
shall not be so changed, altered or amended, as to re- L 
duce or increase the rates of toll hereby established, below or 
above a sum necessary to defray the expenses incident to the 
preservation and repair of said road, to the erection of gates 
and toll-houses thereon, and for the payment of the fees or 
salaries of the superintendent, the collectors of tolls, and of 
such other agents as may be necessarily employed in the pres-
ervation and repair of the same, according to the true intent 
and meaning of this act.”

First. The power “to change, alter, or amend,” is given in 
the broadest language. What is the restriction? Simply 
that “the rates of toll” thereby established, shall not be 
reduced or increased “below or above a sum necessary” for 
the preservation and repair of the road. This is the only 
restriction upon the power of the state. The object of both 
parties was to preserve the road. Congress asked no guar-
anty beyond this, and the state gave none. To secure the 
preservation of the road, and at the same time to get rid of
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the burden, was the inducement to the general government. 
To prevent the destruction of the road, and to provide the 
means of preserving it, from the road itself, was the purpose 
of the state.

Such being the only restriction upon the power of the state, 
whenever any act is done by her, the validity of which is 
questioned, the true mode of arriving at a sound conclusion, 
is to inquire whether it is within this restriction. If it be 
not, however unwise or impolitic it may be, it is as valid as 
any other act of the state.

Since the passage of the act of 1831, various objects, not 
enumerated in it, have been subjected to toll; but it is admit-
ted in the agreed facts, that the “ rates ” of all the tolls are 
neither above nor below the sum prescribed in the act. Pas-
sengers in one of the lines of mail-coaches are a part of these 
objects. Are they within this restriction ? Suppose the 
stages and horses carrying the mail had in like manner been 
embraced in these objects, and subjected to toll, as upon other 
turnpike roads; how could they be said to be within a restric-
tion, which does not allude to them in the most distant man-
ner, and which relates to a wholly different subject ?

It may possibly be contended that the proviso in this section 
is confined to the rates of toll upon the objects enumerated in 
that act. If it be so, it is immaterial in this case. The tolls 
in that act have been repeatedly increased, but never reduced. 
If this construction be adopted, then the agreed fact, that all 
the tolls (including those upon new objects) are neither “be-
low nor above ” the sum required to be collected, is an imma-
terial matter. Whichever construction be adopted, it is clear 
that levying toll upon an object not subjected to toll by the 
act of 1831, is not within this restriction.

The literal meaning of this proviso may possibly be as sug-
gested, but a few words will be sufficient to show that such is 
not the proper construction. If it were, this absurd conse- 

9,uence would follow; *the state may raise the tolls 
* -* upon the objects specified in the act so high as to yield 

a sum sufficient to keep the road in repair: and in addition, 
levy any amount of tolls upon other objects, and apply it to 
other purposes.

To insist upon such a construction, would be about as 
rational as for the defendant in error to contend, that coaches 
carrying a part of the mail are not within the terms and 
meaning of the clause exempting from toll coaches carrying 
the mail. . ,

If we look beyond the letter of the proviso to the contex 
of the act, no doubt can remain as to its true meaning.
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Either construction, however, affects the defendant in error 
alike, and suits equally with the views here presented.

After this examination of the subject, can it be doubted, 
that it was the intention of both parties, when the acts of 
1831 were passed, that the state should have all the power 
claimed for it in this proposition, subject only to the restric-
tion mentioned.

Second. The act of February 4, 1831, contains a proviso, at 
the end of the 1st section, and two at the close of the 4th 
section, to which, in connection, I desire to call the attention 
of the court.

The first provides that the number of gates on the road 
shall not exceed one for every twenty miles.

The second exempts from toll, persons passing to or from 
public worship; or, to or from musters; or, to or from their 
common business on their farms or woodlands; or, to or from 
a funeral; or, to or from a mill; or, to or from their common 
places of trading, or market, including their carriages and 
horses, or oxen drawing the same.

The third exempts from toll, any stage or coach conveying 
the mail of the United States, and the horses drawing the 
same; any wagon or carriage laden with the property of the 
United States; any cavalry or other troops of the United 
States; arms or military stores belonging to the United 
States; arms or military stores belonging to any of the states, 
or to any person on duty in the military service of the United 
States, or of the militia of any of the states.

All these provisos stand upon the same footing. They are 
alike obligatory as to duration and inviolability.

If the state can “ alter, amend, or change ” any of them, 
she can all. She can abrogate all or none. All or none were 
intended to be perpetual and unalterable.

The state has found it necessary, besides increasing the 
rates of toll, to increase the number of gates. There are 
gates now every ten miles, and, in some instances, “half 
gates ” at the end of five miles.

She has abrogated the exemption from toll in favor of those 
going to mill, market, and their common places of trading.

She has abrogated nearly all the other exemptions.
That in favor of mail-coaches and horses is one of the few 

left.
*Was it a violation of the act of 1831 to erect these 

gates, and abrogate these exemptions? Was it within 
the restriction contained in the 15th section?

Have not all those passing the additional gates, and all 
those going to mill, market, or their usual places of trading, 
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much more ground for complaint than the plaintiffs in error? 
Can they resist the payment of the new tolls imposed upon 
them?

If the state had a right to make these changes in the act of 
1831, and to abrogate these exemptions, has she not the same 
right to abrogate the remaining exemption as to mail-coaches, 
whenever she may think proper to do so ? Wherein lies the 
difference, and how are the cases distinguished ?

It will be observed that these exemptions contain no words 
of perpetuity.

The part of the statute which contains them is separated 
from the part containing the power to alter and amend and 
restricting it, by ten intervening sections, which are wholly 
silent upon the subject.

If it had been the intention of the legislature that this 
exemption as to mail-coaches and horses should be perpetual, 
would there not have been added, at the end of the 15th 
section, after the other perpetual restriction which it contains, 
a clause like this:

“And provided also, That no toll shall ever be collected 
from any stage-coach carrying the mail of the United States, 
nor fi;om the horses drawing the same.”

Nothing of this kind is to be found in any part of the act.
I think these views fully sustain the first proposition.
2. As to the second proposition.
The ground upon which the plaintiffs in error mainly rely, 

is, I understand, that passengers conveyed in coaches carrying 
the mails are within the proviso of the fourth section of the 
act of 1831, which exempts the coach and horses from toll, 
and consequently that such passengers are exempted also.

If this were so, I think I have shown, that it was in the 
power of the legislature at any time to abrogate all or any part 
of this exemption* and if it were necessary, I might safely 
contend that as respects such passengers, the legislature has 
done so.

But I rely confidently upon the proposition, that such 
passengers are not within this exemption.

In the year 1835, the Supreme Court of Ohio, in bank, in a 
case between the same parties, (adverted to elsewhere in this 
argument in another connection,) delivered the following 
unanimous judgment upon this point:

“ First, then, is the act of the General Assembly imposing 
this toll, unconstitutional ? Or, in other words, is it a tax on 
the coach itself, calculated in its consequences to impede or 
obstruct the conveyance of the United States mail? We 
hold the negative. The coach, the horses, the drivers, and 
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the proprietors are exempted in *express terms. But it is 
said that contracts for the transportation of the mail were 
made in reference to the conveyance of passengers. Such may 
have been the case. The postmaster-general is not authorized, 
however, to make any contract exempting passengers, either 
in coaches, or on foot, from the payment of toll. His contracts 
can extend only to the mail, and the mode of its conveyan?e. 
The defendants have the right to the road secured to them by 
the acts of Congress, and of the Assembly, free from toll, for 
such carriages, horses, and attendants, as may be necessary to 
enable them fully to comply with their contracts; but when 
they attempt to go beyond this, and resort to means to increase 
their profits, not necessarily connected with their contracts, 
they, like others, are rightfully subjected to the inconvenience 
of paying the toll, which the convenience of a good road 
imposes.

“The proposition cannot, we think, be maintained, that 
passengers are necessary for the conveyance of the mail, and if 
they are not, a tax on them is, in no light in which the subject 
can be viewed, a tax on the coach itself, nor calculated, in its 
consequences, to impede or obstruct the transportation of the 
mail.” State of Ohio v. Neil f Moore, 7 Ohio, 133.

This opinion was adhered to and deliberately affirmed in the 
case at bar. The reasoning of the court seems to me to be 
conclusive. It covers the whole ground of the objections 
urged by the plaintiffs in error. Further discussion can add 
little to its force. I should not fear to rest this part of the 
case entirely upon it. The proposition which it maintains, 
however assailed, requires, I think, little effort to support it. 
It seems to me to be such, as almost to present one of those 
cases, in which “ the truth is discoverable by its own light, 
without the aid of argument.”

This toll is levied, not upon the plaintiffs in error, but upon 
the passengers conveyed in their coaches. If those from whom 
it is exacted pay it, surely it is no burden upon those who con-
vey them. The latter are not compelled to pay it, unless they 
assume it. Stripped of all circumlocution, the language of 
the plaintiffs in error is, in effect, this: Allow us to receive 
this toll, instead of the state, and the mail will be carried at 
less cost to the Post-office Department. The same reasoning 
upon which they rely, would apply equally to every thing else 
they may choose to carry in their mail-coaches, or indeed, in 
any other vehicle in which they may carry a part of the mail, 
with the sanction of the postmaster-general. The answer is, 
that the general government has not asked, and that the state 
had not conceded, any such exemption. I do not see but that
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the same argument would apply with equal force to any other 
toll collected on the road. Give to the plaintiffs in error any 
other toll, and undoubtedly they would carry the mail at so 
much less cost to the government.—The circle of this argu- 
*7on-i ment is wide enough to include every toll levied upon

-I the road. If we depart *from the construction of this 
exemption, contended for by the defendant in error, where 
shall the departure be limited?

Another act of the legislature of Ohio provides, that “ all 
boats” belonging to the United States “shall be permitted to 
navigate either of the canals of this state, free from the pay-
ment of tolls.” 38 Ohio Laws, 87. Does this exemption of 
the boat from toll, exempt from toll also the lading upon it 
belonging to private individuals? If the exemption of the 
coach exempts the passengers, why does not the exemption of 
the boat also exempt the lading?

Before and at the time of the passage of the act of 1831, it 
was no more “ usual ” to convey passengers in mail-coaches on 
the National road, than it was before and at the time of the 
passage of this law, to transport lading in boats upon the 
canal. “ If not necessary, it is useful ” in the same manner. 
Were the boat removed, by contract, from point to point 
upon the canal, the exemption of the lading would as much 
lessen the cost of the removal of the boat, as the exemption of 
the passengers would lessen the cost of the transportation of 
the mail. Were the boat a mail-boat, the exemption of the 
lading would be much more important to the United States 
than the exemption of passengers as claimed in this case. 
Lading is as closely associated with the idea of a boat upon the 
canal, as passengers are with that of a mail-coach on the 
National road. The term boat as much includes lading, as the 
term mail-coach does passengers. I am aware of no argument 
applicable to one, that does not apply equally to the other. 
In my apprehension the parallel is perfect.

To insist seriously that the exemption of the boat exempts 
the lading, would probably be deemed by all a gross absurdity. 
Does not this claim of the plaintiffs in error, by the clearest 
analogy, embrace that case and lead to this result?

A proposition leading to a consequence so absurd, must, 
itself, necessarily be unsound.

It will be observed that the decision of the Supreme Court 
in 1835 was made before the plaintiffs in error entered into the 
contract with the postmaster-general, which was in existence 
when this cause of action arose. That contract was mane, 
and this liability incurred, of course, with full knowledge o 
that decision.
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It will also be observed that the objection to the toll in 
question does not come from the general government, which is 
said to be aggrieved, nor from those upon whom the toll is 
laid, but from the mail contractors, who have voluntarily 
assumed a vicarious responsibility for their passengers, and 
patriotically seek in this suit, unbidden, to vindicate the viola-
ted rights of the United States.

Upon what consideration this is done, it is not material to 
inquire.

Since the foregoing was written, I have seen the argument 
of the plaintiffs in error. It renders a few additional remarks 
necessary.

*It is not denied that it was within the power of [-*^07 
Congress to surrender the road to the state upon any *- 4 
terms that might be agreed upon. The whole question is. 
What were the terms ? They are to be found in the 15th sec-
tion of the act of 1831. There is the “contract.” The 
power to “ alter, change, and amend,” is, (as before remarked,) 
unlimited by “ any qualification,” except as to the amount to 
be collected. Mr. Ewing's argument would change the con-
tract, and impose a condition which is contrary both to the 
terms and implication of the agreement. In order to warrant 
his construction of this act, it would be necessary (as sug-
gested in the preceding argument) to “dislocate” the proviso 
upon which he relies from its place in the 4th section, and, 
thrusting it over the ten intervening sections, interpolate it as 
a second proviso at the end of the 15th section. Otherwise, 
it is clear that the construction for which he contends is both 
grammatically and logically incorrect. It is only by con-
fusing these provisos together, and losing sight of their 
different and relative places in the context, that any doubt can 
arise on this point.

It is admitted that it was competent for the state to abro-
gate all the exemptions contained in the 4th section, except 
that relating to mail-coaches. The distinction attempted to be 
established between that and those which precede it, is unwar-
ranted by any principle of construction with which I am 
acquainted. They stand upon the same footing, and are all 
alike alterable or unalterable.

When the act of 1831 was passed, the legislature obviously 
believed that the road, with all the exemptions specified in the 
4th section, would yield a sum sufficient for its preservation. 
Rut as the experiment was an untried one, the state was wili-
ng to bind herself by no restriction whatever, but that 
■he sum collected should be neither more nor less than sufii
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cient to keep the road in repair. Her experience has shown 
the wisdom of this caution.

The act of February 6th, 1837, imposes a toll at each gate, 
of three cents, upon the passengers in question. The act 
of March 19th, 1838, authorizes the Board of Public Works 
to “ revise ” the rates of all the tolls—“ to be paid by persons 
passing on, or using, the National road.” In the exercise of 
this power the board has raised the toll in controversy from 
three to ten cents. It is admitted that they have not trans-
cended the limitation contained in the 15th section of the act 
of 1831. Their action, then, is “ according to the true intent 
and meaning of the act of February 4th, 1831.” The legisla-
ture used the language just quoted in the act of 1838, 
obviously with a view to the restriction contained in the 15th 
section of the act of 1831, and not, as intimated in the argu-
ment of the plaintiff in error, for the purpose of submitting 
the question to the board, as an open one—whether the act 
of 1831 permitted such a toll to be exacted. That ques-
tion had been determined by both the legislature and the 
*7381 Supreme Court. The duty devolved upon the board

-I *was, to “revise,” upon the principles indicated, the 
pre-existing tolls.

It is said that the state still exempts from toll the two lines 
of mail-coaches, and the passengers conveyed in one of them.

This is true; and the exemption is practically larger and 
more injurious to the fund arising from the road, than it was 
when the act of 1831 took effect. Then, the exemption was 
confined to one line of coaches and the passengers conveyed 
in it. How long the state will be able to continue this 
exemption in its present extent, will depend upon the amount 
of expenditure necessary to keep the road in repair. She 
is bound by her contract with the United States to collect 
this amount. The sum constantly increases as the road 
becomes more worn. Her forbearance during the few years 
which has elapsed since she took charge, of the road, can 
surely afford no argument against any right to which she 
is entitled under a fair construction of the act of cession.

It is said, also, that this road “ is a post road established by 
law.” ,

Admitting this to be so, in my view of the subject it does 
not affect the question under consideration. But the assump-
tion is erroneous. Congress has designated the points w lere 
post-offices shall be established, and directed the mail o e 
conveyed to them; but the road is not specified upon w ic 
it shall be conveyed. This, then, is no more “a P°® 
established by law,” than any other road over which
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mail is carried. Indeed, the power to establish post roads, it 
is said, has never been exercised by Congress in any instance. 
3 Story Const., 43.

Whenever this power shall be exercised either as respects 
state roads already existing, or those to be constructed for 
that purpose by the general government, a host of new and 
most difficult questions will at once arise between the several 
states and the United States. A glance at the learned work 
referred to will show them. It is unnecessary to consider 
any of them here.

This not being a post road established by law, the argument 
founded upon that assumption falls to the ground.

It may, however, be contended, that this and all other roads 
upon which the mail is conveyed, are established as post roads 
by necessary implication from the acts of Congress establish-
ing post-offices upon them, and directing the mail to be 
conveyed to such offices.

If so, the answer is obvious. If the United States buy in 
the property of a debtor in satisfaction of a judgment, such 
property is still liable to taxation by the state. A branch of 
the Bank of the United States was not liable to be taxed, but 
the real estate held by the bank, which the branch occupied, 
was so liable.

It has never been questioned that the coaches and horses 
belonging to the contractor, which he uses in the transporta-
tion of the mail, are liable to taxation by the state, like r#7oq 
all other individual property, *and if the contractor L 
convey the mail upon a turnpike on which tolls are collected, 
he is liable to the same tolls as other persons. The power to 
levy such taxes and collect such tolls, is within the exceptions 
distinctly recognized in all the cases decided by this court in 
which this subject has been considered. 4 Wheat., 316; 9 Id., 
867; 12 Id., 136 ; 2 Pet., 46; 16 Id., 442.

The argument upon the other side is broad enough to main-
tain the proposition, that such coaches and horses are ex-
empted both from taxation and toll.

Whenever the general government uses the instrumentality 
of private means to effect its objects, such means are liable to 
taxation or toll, as the case may be, to the same extent as 
if they were employed in the business of private individuals. 
This reasoning applies as much to this road as to any other; 
and the case must necessarily turn upon other points.

It is strenuously contended, that the exemption of the 
coaches and horses from toll, exempts also the passengers as 
an “incident.”

It will be readily perceived by the court, that if the argu.
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ment of the.defendant in error fail on all the other points, yet, 
“unless the plaintiff in error succeed in maintaining this 
proposition, the judgment below must be affirmed.”

If my recollection serves me correctly, it is not many years 
since the transportation of passengers in the mail lines, on the 
great routes, was greatly restricted, if not entirely prohibited, 
by the head of the Post-Office Department. Does he contract 
for the conveyance of passengers? Is that a matter about 
which the government concerns itself? The letter of the 
postmaster-general in this case sets up no such claim as is 
insisted upon by the plaintiff in error, and manifests no 
interest in the subject.

It has been held by this court, that a branch of the Bank 
of the United States was not liable to taxation by a state, but 
that the stock in the bank, held by a citizen of the state, was. 
4 Wheat., 316. Was not the argument for the exemption of 
the stock in that case much stronger than the argument for 
the exemption of the passengers here? The analogy is too 
obvious to need comment. If the right claimed to collect toll 
from passengers be sustained, it is apprehended that “the 
state might tax at its toll-gates, even to prohibition, a guard 
passing upon a coach carrying the mail.” The connection 
between the mail and the coach, horses, driver, and guard, is 
certainly very different from that which subsists between the 
mail and the passengers. No right has been asserted by the 
legislature to collect toll from the proper incidents of the 
mail upon this road. When such a case shall occur, it will be 
early enough to adjudicate upon it. The question in this case 
is a very different one. It relates solely to passengers.

For a fuller examination of this point, I refer to the pre-
ceding argument.

*740] * Ewing, in reply.

I have said in the opening argument, that the National road, 
in Ohio was, at the time of the transfer to that state, and still 
is, a post road. This is denied by Mr. Swayne.

Acts of Congress, passed every four years since its con-
struction, direct that the mail shall be carried daily from town 
to town, (as from Wheeling to Zanesville, and thence to 
Columbus,) which towns are upon the National road, ihe 
agreed case shows that the mail was so carried upon said roa 
ever since its construction. The usage, applying the law to 
this road, and the subsequent laws coinciding with the usage, 
the reservation in the contract of the right.to transpor t e 
mail along the road, and its subsequent continued transpor a
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tion, make it, I contend, as fully a post road, as if it had been 
expressly declared so by act of Congress.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

This case has arisen out of two acts of Assembly, passed by 
the legislature of Ohio, one in 1837, and the other in 1838, 
and an order of the Board of Public Works of that state, 
whereby a toll has been imposed upon passengers travelling in 
the mail-stage on the Cumberland road.

We have already, at the present term, fully expressed the 
opinion of this court, in relation to the compacts between the 
United States and the states of Ohio, Pennsylvania, Mary-
land, and Virginia, concerning this road, and. the rules by 
which they ought to be interpreted. It is only necessary, 
therefore, on this occasion, to apply the principles there stated 
to the case before us.

The material parts of the laws in question are the 4th sec-
tion of the act of 1837, and the 24th section of the act of 
1838. The first imposes a toll of three cents on every passen-
ger in the mail-stage, at each toll-gate; and the second author-
izes the Board of Public Works to revise and modify the rates 
of toll to be paid by persons using the road; and in pursu-
ance of this authority the board passed an order raising the 
toll on each passenger in the mail-stage to ten cents. But no 
toll is charged, either by the law or the order of the board, 
upon persons travelling in any other carriage.

The 4th section of the act of 1831, whereby the state of 
Ohio proposed, with the assent of Congress, to take charge of 
the road and keep it in repair, contains a specific enumeration 
of the tolls she intended to charge upon carriages of every 
description, and other property; and after making this 
enumeration, the section concludes with the following pro-
viso : “ That no toll should be received or collected for the 
passage of any stage or coach conveying the United States 
mail, or horses bearing the same, or any wagon or carriage 
laden with the property of the United States, or any cavalry 
or other troops, arms or military stores belonging to the same 
or to any of the states comprising this union, or any person or 
persons on duty *in the military service of the United 
States, or of the militia of any of the states.” L

We shall hereafter speak of the 15th section of this act, 
which has been supposed to justify the toll in question. But, 
subject to the modifications, if any, authorized by that section, 
the entire contract in relation to the tolls, offered by the state 
and accepted by Congress, is to be found in the 4th; the resi-
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due of the act containing nothing more than detailed regula-
tions for the collection and application of the tolls.

At the time this compact was made, it was well known that 
the mail was always transported by contractors, and that 
whenever it was conveyed in carriages, the vehicles belonged 
to them, and were their own private property, and not the 
property of the United States. It was equally well known 
that upon this road, as well as many others, the postmaster-
general, in his contracts, uniformly required that the mail 
should be carried in a stage or coach capable of accommodat-
ing a certain number of passengers, the presence of the pas-
sengers being regarded as adding to the safety of the mail, 
and superseding the necessity of any other guard.

This mode of transporting the mail must have been per-
fectly known to the state in 1831, when the agreement was 
made; and in providing for the exemption of carriages convey-
ing the United States mail, both parties must have intended 
to exempt the vehicles usually employed in that service; and 
that carriages belonging to the contractors, although carrying 
passengers, were to pay no toll, while all other vehicles were 
to be charged at the rate specified in the law. The reason of 
this exemption is evident; for a toll charged upon the car-
riages of the contractor would, in effect, be a charge upon the 
Post-office Department, since the contractor would be obliged 
to make provision for this expense when bidding for the con-
tract, and regulate his bid so as to cover it.

In the proposition made by Ohio, nothing was said of a 
toll on the passengers in a carriage of any kind, but the 
charge is made upon the carriage itself, according to its 
description, and the number of horses, without any regard to 
the number of persons that may be travelling in it; and it is 
evident that it was at that time supposed that the rates speci-
fied and agreed on would prove sufficient to keep the road in 
repair, and that the United States would always thereafter 
have the free use of it, for mail-carriages of the usual kind, 
without any burden upon them, direct or indirect.

If the expectations of the parties had been realized, and the 
tolls mentioned in the law had produced revenue enough to 
preserve the road, no one, we think, would have supposed that 
tolls could be collected from passengers in the mail-stage, or 
that the specified charges upon the carriages could have been 
reduced, and the deficiency supplied by a toll upon persons 
travelling in the carriages which conveyed the mail.
*7421 * case ^ear^9^ N' Dolces and others, we have

-* already said, that with an agreement like this before us 
between the United States and a state, we must look at the
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relation in which the parties stood to one another, as well as 
to the subject-matter of the contract, and the object which the 
high contracting parties intended to attain ; and we must ex-
pound it upon principles of justice, so as to accomplish the 
purposes for which it was made, and not defeat their manifest 
intention, by a narrow and literal interpretation of its words. 
And regarding it in this point of view, we think it very clear 
that no part of the burden of supporting this road was in-
tended to be levied upon the United States, but was to be 
obtained altogether from other sources ; and that the relative 
position and privileges of the mail-coaches in regard to tolls, 
as prescribed in the law, were to be always afterwards main-
tained, unless a deficiency or superabundance of revenue 
should render it necessary to increase or diminish the rates 
fixed in the law. For if this were not the case, the whole 
detailed and particular provision in relation to the things to 
be charged, and the rates to be imposed, as set forth in the 
law of Ohio, and so cautiously recited in the act of Congress 
consenting to the surrender of the road, would be nugatory 
and without an object. On the other hand, this mode of pro-
ceeding was the natural and proper one, where two sovereign-
ties were contracting with each other by means of legislative 
action ; and it was obviously adopted by the parties in this in-
stance in order to show the terms proffered by Ohio, and as-
sented to by Congress, and forms the conditions of the com-
pact between them, so far as their respective rights were con-
cerned.

We proceed to apply these principles to the question before 
us. The law of the state, and the order of its Board of Pub-
lic Works, impose a toll upon every one travelling in the mail-
stage, while the passengers in every other vehicle are allowed 
to go free. If this can be done, it is manifest that the United 
States will derive no benefit from the compact, and so far 
from enjoying the privilege for which they stipulated, and for 
which they paid so heavily in the construction of the road, a 
large portion of the burden of repairs will be thrown upon 
them. This is strikingly illustrated by comparing the toll 
charged upon coaches similar to those employed in conveying 
the mails, with the toll indirectly levied upon the mail-stage, 
by a charge upon its passengers. According to the rates con-
tained in the law of which we are speaking, a four-wheel car-
nage, drawn by four horses, pays at each gate thirty-one and 
a quarter cents, and if it is not conveying the mail, it pays 
nothing on its passengers. .This sum is therefore the whole 
amount of the toll to which it is liable. Now the mails on 
this road have, we understand, been always transported in
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coaches of the above description, and although under the 
order of the Board of Public Works, no toll is charged 
directly upon the carriage, yet every passenger must pay ten 
*74^1 each *gate, so that the carriage of a mail-con-

J tractor, containing six passengers, pays nearly double 
as much as a like carriage owned by any one else with the 
same number. And what still more strongly marks the dis-
advantages to which the United States are subjected by this 
order of the board, these passengers may be persons in the 
service of the United States, passing along the road in the 
execution of some public duty, for the order makes no excep-
tions in their favor. And although this toll, in form, is laid 
upon the passengers and not upon the vehicle, the result is 
the same; for in either case it is, in effect, a charge upon the 
proprietor of the carriage, diminishing his profits in that por-
tion of his business; and when thus levelled exclusively at 
passengers in the mail-stage, it accomplishes indirectly what 
evidently cannot be done directly by a toll upon the carriage, 
and in its consequences must seriously affect the interests of 
the United States. For in bidding for a contract upon a road 
so much travelled as this, the bidder would undoubtedly be 
greatly influenced by the advantages which a contract would 
give him in the conveyance of passengers, as his carriages, 
when carrying the mail, are entitled to go free. But if they, 
and they alone, are to be subjected to this burdensome and 
unequal toll, it is obvious that he must seek to reimburse him-
self, by enlarging his demand upon the government. Indeed, 
if this system of levying toll can be sustained, the mischief 
may not stop here; and it will be in the power of any one of 
the states through which the road passes so to graduate the 
tolls as to drive all passengers from the mail-stages into other 
lines, and by that means compel the United States, contrary 
to their wishes, and contrary to the public interest, to trans-
port the mails in vehicles in which no passenger would 
travel.1

Nevertheless we do not mean to deny the right of the state to 
impose a toll upon passengers in the mail-stages, provided, the 
power is exercised, in a manner and upon principles, consistent 
with the spirit and meaning of the argument by which the 
road was transferred to the care of the states. On the con-
trary, in the case of Searight v. Stokes and others, we have 
already said that such a toll may be lawfully collected. Bu 
as no toll on passengers had been proposed by the law o 
Pennsylvania, the opinion, on that occasion, is expressed in

1 Cite d . Passenger Cases, 7 How., 521.
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general terms, as to the right; the case then under considera-
tion, not calling upon the court to speak more particularly 
upon the subject. The Ohio law, however, brings the ques-
tion directly before us, and makes it necessary to state more 
fully and precisely the opinion of the court.

The true meaning of the compact we understand to be this. 
The carriages carrying the mail, with their passengers, travel-
ling in the known and customary manner, were to pass toll 
free, as well as other vehicles laden with the property of the 
United States and the persons employed in their service, as 
mentioned in the proviso hereinbefore recited; and the road 
was to be kept in repair by the *revenue derived from 
the tolls specified in the Ohio law, according to the *- 
rates there set forth, provided they should prove to be sufficient 
for the purpose. No toll was at that time proposed upon pas-
sengers in any vehicle, and passengers in the mail-stage there-
fore had no peculiar privilege in going free, and merely passed 
along the road upon the same terms with those who were trav-
elling in other carriages. And as the compact contains no 
stipulation for the exemption of travellers in the mail-stages, 
the general government can demand no advantages in their 
behalf, which are not extended to passengers in other vehicles. 
But they have a right to insist that the equality upon this 
subject, which the law of Ohio originally proposed, shall still 
be maintained ; that the privilege and advantages intended to 
be secured to the carriages conveying the mail, over those 
granted to other vehicles, shall be preserved in substance and 
reality as well as in form; and that the passengers in the mail-
stages shall not be selected and set apart, as the especial 
objects upon which burdens are to be laid, and to which trav-
ellers in other carriages are not to be subjected.

If, therefore, the revenue from the road, according to the 
rates originally agreed on, was found to be inadequate, then 
the state had undoubtedly a right to increase the rate on any 
thing before subject to toll; or might, if it was deemed more 
advisable, leave the tolls as they stood, and charge in addition 
to them a toll ou passengers. And if instead of selecting the 
persons travelling in the mail-coaches, and laying the burden 
exclusively upon them, all passengers in vehicles of any kind 
had been equally charged, the real and substantial advantages 
and privileges to which the United States are entitled under 
the agreement would have been preserved, and the equality in 
relation to passengers originally existing between the mail-
coaches and other carriages would not have been disturbed. 
And it is in this manner only, in our judgment, and as a toll 
in addition to that specifically stated in the contract, and im,-
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posed equally upon passengers in every description of vehicle, 
that persons travelling in the mail-stages can be lawfully 
charged, without first obtaining the assent of Congress.

The 15th section of the law of 1831 has been relied on in 
the argument, as reserving to the state the right to make any 
alteration it might afterwards think proper without regard to 
the interest of the general government. It is true that this 
section begins with a declaration that it shall be lawful for the 
General Assembly at any future session, without the assent of 
Congress, to change, alter, or amend the act. But this clause 
evidently relates to the various provisions made in the law for 
the collection and disbursement of the money arising from the 
tolls proposed to be charged. The United States could have 
no interest in these details, and they were therefore properly 
retained in the hands of the state. And so in regard to the 
*7451 Ppivilege °f passing free on certain occasions, given by 

the *law, it is undoubtedly in the power of the state, 
if it thinks proper, to revoke it, since the exemption was a 
mere voluntary act, founded on no valuable consideration, but 
growing out of what was then supposed to be a just and lib-
eral policy, which the state could afford to exercise; but 
which it had the right to change whenever it was deemed 
necessary to do so. But a full and valuable consideration had 
been paid by the United States for the privileges reserved to 
them, and they were a part of the contract which transferred 
the road to the care of the state. And this being the case, 
the section in question cannot by any sound rule of construc-
tion be regarded as inconsistent with the contract contained 
in another part of the same law, and as placing the rights 
secured to one party entirely at the discretion and the control 
of the other. The reservations of power to the state, evi-
dently relate to subjects in which the general government had 
no separate interest; and they would have been altogether 
unnecessary and useless if the state had not considered the 
preceding part of the law as the proffer of a compact which 
was to be obligatory upon it, if assented to by Congress.

There is a clause in the law of 1837, which would appear to 
distinguish between the mail-stages, in relation to toll, wheie 
more than one mail passed along the road on the same day. 
Upon this point it may be proper to say, that, in the opinion 
of the court, it rests altogether in the discretion of the pos 
master-general, where the power has been conferred on him y 
Congress, to determine at what hours the mail shall leave par 
ticular places and arrive at others; and to determine w le er 
it shall leave the same place only once a day or more re 
fluently. Upon this point his decision is absolute, w ien w 
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discretion is committed to him by the laws of the United 
States, and cannot be controlled by a state or by the courts. 
And in the case of Searight v. Stokes and others, when the 
court speak of abuses by the contractors in the number of 
carriages employed, and of the right of the court to enforce 
the compact, it will be seen by a reference to the opinion, that 
it is confined to cases where the mail-bags, directed to leave 
the post-office at the same time, are unnecessarily divided 
among a number of carriages in order to evade the payment 
of toll; and the opinion expressed on that occasion by the 
court does not apply to stages leaving the post-office with 
mails at different hours, in obedience to the orders of the 
department. In the latter case it is immaterial whether the 
mails are light or heavy. The postmaster-general is, upon this 
subject, the proper and only judge of what the public interest 
and convenience requires, and his decision cannot be ques-
tioned by the courts.

The provision upon this subject, however, appears to have 
been intended to guard against abuses by contractors, rather 
than to interfere with the powers of the postmaster-general. 
And in regard to the toll imposed, as hereinbefore mentioned, 
if it is necessary for the support of the road, it is in the 
power of the parties to the compact *to modify it at 
their pleasure, and to give the state the power it has exer-
cised. But according to the terms of the contract, as it was 
originally made, and still stands, the toll upon passengers in 
the mail-stages, laid in the manner hereinbefore stated, cannot 
lawfully be demanded, and the judgment of the state court 
must therefore be reversed.

Mr. Justice DANIEL.
From the decision just pronounced on behalf of the majority 

of the court, I am constrained to dissent. Upon the princi-
ples involved in the decision, so far as they have been assumed 
as the foundation of rights in the federal government, or in 
the postmaster-general as its agent or representative, indepen-
dently of any agreement with the state of Ohio, my opinion 
has already been declared. That opinion was expressed on a 
similar point arising in the case of Searight v. Stokes et al., 
during the present term; it is unnecessary, therefore, on this 
occasion to repeat it. With respect to the compact which is 
said to have been made between the federal government and the 
state of Ohio, by the act of Congress relinquishing the control 
of the Cumberland road to the state, and by the act of the 
Ohio legislature, assuming the control and management of that 
road, it has not to my mind been shown that this compact has
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in any respect been violated by the state. A cursory view cl 
the legislation, both by the state and by Congress, will estab-
lish the very converse of any such inference. That the several 
proceedings on the part of the state steer entirely clear of 
collision with the letter of that compact, has not, so far as I 
have heard, been even disputed. The statute oi Ohio, passed 
on the 4th of February, 1831, after several provisions—1st, 
investing the governor of the state with power to take under 
his care that portion of the Cumberland road comprised within 
the limits of the state ; 2dly, prescribing the rates of toll to be 
collected; 3dly, laying down regulations foi tne police of the 
road; contains in the second proviso of the 4th section the 
following enactment: “Provided also, that no toll shall be 
received or collected for the passage of any stage or coach 
carrying the United States mail, or horses bearing the same, or 
any wagon or carriage laden with the property of the United 
States, or any cavalry or other troops, arms or military stores 
belonging to the same, or to any of the states of the union; 
or any person or persons on duty in the military service of the 
United States, &c., &c.” The 15th section of the same law is 
in the following words: “ That it shall be lawful for the 
General Assembly at any future session thereof, without the 
assent of Congress, to change, alter, or amend this act; provi-
ded that the same shall not be so changed, altered, or amended, 
as to reduce or increase the rates of toll hereby established, 
below or above a sum necessary to defray the expenses incident 
*7471 t0 toe preservation and repair of the said road, to the

J erection of gates and toll-houses *thereon, and for the 
payment of the fees or salaries of the superintendent, the col-
lectors of tolls, and such other agents as may be necessarily 
employed in the preservation and repair of the same, accord-
ing to the true intent and meaning of the act.” The act of 
Congress of the 2d of March, 1831, (4 Story L. U. S., 
p. 2250,) is nothing more than a literal recital of the law of 
Ohio, and an entire and unqualified assent to, and adoption of, 
that law. These statutes comprise all that has been ever 
done by the state and federal governments, which amounts to 
any thing in the nature of an agreement or compact between 
them in reference to the Cumberland road. Let us now 
inquire what it is that, by reasonable and proper construction, 
these laws import ? And it should, in their examination, ever 
be borne in mind, that whatsoever the law of Ohio has ordaine 
in reference to its subject matter; whatever rights or powers 
it has claimed for the state in regard to it, the act of Congress 
has unconditionally recognized the whole. The second pro-
viso of the 4th section, alreadv quoted, contains no stipulation 
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that ordinary travellers or passengers, or any others indeed, or 
any descriptions of property, save those expressly enumerated 
in the proviso, shall pass upon the road free of toll. It con-
cedes to the federal government that stages carrying the mail, 
i. e. the carriages and the horses necessary for their use, and 
the mail itself, should not pay toll; but with respect to private 
travellers, and to every thing within or without those carriages, 
the law is entirely silent. By what correct implication, then, 
can the power of the state to levy tolls on travellers in such 
carriages be taken away. I can conceive of no implication 
tending to such a result, which would not obviously do vio-
lence to the language of the statute, as it would to every 
correct rule of construction, and to every intendment consist-
ent with the natural and plain objects of the law. The fact 
that the state has exacted tolls on passengers in the stages 
carrying the mails, only beyond a certain number of carriages 
so employed, can by no correct reasoning affect the right of the 
state in this matter, however it might be received as a measure 
either of policy or liberality; for having the power absolutely 
to exact tolls of all travellers on the road not exempted by the 
proviso, this power carried with it, by every sound rule of logic, 
the right to discriminate between the subjects of her power. 
She had then a perfect right to declare that travellers in 
specified carriages carrying the mail should pass free of toll, 
and that those transported in other vehicles, although bearing 
the mail, likewise should be subjected to the payment of toll. 
Such a regulation the state had the power to enact, had it 
been the dictate of mere caprice. A correct apprehension, 
however, of her policy and interests in reference to this road, 
and in reference to the accommodation of the public, will 
develop a more enlarged and more equitable motive for the 
measures adopted by the state, showing those measures p^g 
to have been produced by the *force of supervening *- 
circumstances. It cannot be denied, that in assuming the 
management of this road, the purpose of the state was to 
maintain and preserve it as a commodious highway. By the 
title of the law passed for its assumption, viz., “ An act for 
the preservation and repair of the United States road,” as well 
as by every clause and provision of that law, this object is 
clearly evinced. It is equally undeniable, that the means in 
contemplation for the accomplishment of this object were the 
usual and natural means by which artificial highways are 
supported, viz.: the tolls collectable on travellers and on 
property transported upon it. The concession to the federal 
government of the free passage of a portion of its mails over 
this road, and of the vehicles in which they might be carried, 
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was an act of fairness ar d liberality which should not be made 
the pretext for abuse and monopoly, such as must, if permitted, 
dry up the source whence the means of maintaining the road 
are to be derived, and which would operate for the exclusive 
advantage of the favorites of such monopoly, and for the 
serious injury of the public. To guard against consequences 
like these, the power reserved by the 15th section of the law 
of 1881 was retained by the state, a power expressly recognized 
to its full extent by the act of Congress adopting the former 
law; and it can as little be doubted, that, in the practical 
experience of those consequences, and in the intention of 
applying a remedy for them, the law of Ohio of March 9th, 
1838, and the order of the Board of Public Works of the same 
state, had their origin.

But it is argued that the exaction of tolls on travellers in 
stages carrying the mails, would be a violation of the compact 
between the two governments, because it would enhance the 
demands of contractors for transporting the mail, and thereby 
become a tax upon the federal treasury, and in the same degree 
an impediment to the conveyance of the mails. It is a suffi-
cient reply to such an argument to remark, that neither the 
law of Ohio nor the act of Congress adopting that law, stipu-
lates any exemption from tolls on travellers, but the exemption 
is limited to carriages only; and it is an inflexible rule of con-
tract, too familiar to be commented on here, that neither party, 
singly, can superadd a term or condition to a contract com-
pleted. This argument is therefore utterly without force, even 
if the effects it seeks to deduce could be demonstrated. It is 
fallacious too in another respect. The monopoly in support 
of which it is adduced, by enabling the mail contractor to 
drive off all competition, whilst it puts it in his power to 
withhold the tolls by payment of which the road would be 
supported, enables him to practise the very extortions upon 
the government which fair competition would be the surest 
means of preventing. But conceding, for the moment, that a 
denial to the contractor of the privilege now contended for, 
might enhance the price of transporting the mails, the 
*7491 question still very properly arises, whether this effect

-I *(were the language of the law even doubtful) would 
justify the extension to him of such a privilege? A just view 
of the legislation of both the state and federal governments, 
and of the obvious purposes of that legislation, must compel 
a negative answer to this question. The purposes designed by 
this legislation were the preservation and repair of the National 
road. Such are the objects announced, not only in the titles 
of the laws themselves, but provided for in all their enacting 
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sections; and the quo modo declared by these enactments is 
the levying of tolls. Is it then reasonable or logical, or rather 
is it not inconsistent and contradictory, to attempt to deduce 
from them conclusions which fall not within their terras, but 
which go to defeat every end which must have been within 
the contemplation of the parties; for which indeed these 
enactments all profess to have been made. Is not this attempt 
in violation of all rules for the construction either of statutes 
or contracts, which always preserve the main and obvious 
intentions of legislators or of contracting parties, to the exclu-
sion of minor though seemingly contradictory considerations ? 
But the language of these laws is by no means equivocal. 
Except for the exemption contained in the second proviso of 
the 4th section of the Ohio statute of 1831, all mails and the 
carriages in which they are transported, the troops, arms, and 
property of the United States of every description, would have 
been subject to the payment of tolls; and the exemption can 
be extended no farther than the plain and natural import of 
the language of that proviso will justify.

Again, it has been said, that the exaction of tolls from 
travellers in the mail-stages would be a violation of the con-
tract, because by such a demand travellers would be excluded 
from those stages, and that the safety of the mails would be 
endangered by this exclusion; it being assumed by this argu-
ment that the travellers are to constitute a guard to the mails. 
To this seemingly strange and far-fetched argument, it might 
be sufficient to answer, as was done to the former, that no 
stipulation for the transportation of such a guard, (if by any 
violence to language ordinary casual wayfarers could be so 
denominated,) is contained in the contract; and that the 
attempt thus to introduce any such stipulation or engraft it 
upon that contract, is a palpable and unwarrantable interpola-
tion upon its terms and its objects. In the next place, the 
propounders of this argument may be challenged to show 
either the duty or the willingness of such travellers, to take 
upon themselves the hazards, the trouble, or the responsi-
bilities of guarding the United States mails. With equal 
cogency may those who thus reason be called upon to prove, 
that amongst the promiscuous multitudes who travel in stages, 
there may not be comprised those who roam the country with 
the view of committing depredations, and from whose designs 
the safety of the mails may be most endangered.

Upon a full consideration of this case, I am brought 
to conclude, *that the acts of the legislature of Ohio, L 
subsequent in date to the 2d of March, 1831, and the pro-
ceedings of the Board of Public Works of that state, founded 
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upon those statutes, are in violation of no principle or right 
guarantied by the Constitution of the United States, nor of 
any acts of Congress passed in pursuance thereof; nor of any 
contract at any time existing between the state of Ohio and 
the federal government. I am farther of opinion, that the 
aforesaid laws of Ohio were on the contrary designed, and are 
of a tendency, fairly and justly, to distribute the tolls col-
lectible within her limits, on the road in question, so as to 
make them properly subservient to the views of the federal 
government and of the government of Ohio, at the times 
of passing of the state law of February 4th, 1831, and the 
act of Congress of the 2d of March, 1831; and in conformity 
with the express language of those laws; and to prevent 
unwarrantable monopoly, and serious if not fatal detriment to 
the road. I think that the decision of the Supreme Court of 
Ohio, being a correct exposition of the laws designed to effect 
these important objects, ought therefore to be affirmed.

Lesse e of  Phili p Hicke y  et  al ., Plainti ff  in  error  v . 
James  A. Stewar t  et  al .

A defendant in ejectment cannot protect himself by setting up the record in a 
prior chancery suit between the same parties, by which the plaintiff in the 
ejectment had been ordered to convey all his title to the defendant in the 
ejectment, but in consequence of the party being beyond the jurisdiction of 
the court; no such conveyance had been made.

And this is so, although the Court of Chancery, in following up its decree, had 
legally issued a habere facias possessionem, and put the defendant in eject-
ment in possession of the land.’

By the treaty of 1795, between the United States and Spain, Spain admitted 
that she had no title to land north of the thirty-first degree of latitude, and 
her previous grants of land, so situated, were of course void. The country, 
thus belonging to Georgia, was ceded to the United States, in 1802, with a 
reservation that all persons who were actual settlers on 27th October, 1795, 
should have their grants confirmed. Congress provided a board of commis-
sioners to examine these grants, and declared that their decision should be 
final.2

The Court of Chancery of the state of Mississippi had no authority to establish 
one of these grants which had not been brought within the provisions of the 
act of Congress. The claim itself being utterly void, and no power having 
been conferred by Congress on that court to take or exercise jurisdiction 
over it, for the purpose of imparting to it legality, the exercise of jurisdiction 
was a mere usurpation of judicial power, and the whole proceeding of the 
court void.

The doctrine of this court in Elliott v. Peirsol, 1 Pet., 340, reviewed and con*

1 See Pulliam v. Pulliam, 10 Fed. post *787. Rel ied  on . La Boch« 
Rep., 47. v. Jones, 9 How., 170. Cite d . Bob-

2 Applie d . United States v. King, inson v. Minor, 10 How., 644.
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firmed, viz., “that the jurisdiction of any court exercising authority over 
a subject may be inquired into in every other court where the proceedings 
of the former are relied on, and brought before the latter by the party 
claiming the benefit of such proceeding.” 8

*This  case was brought up, by writ of error, from 
the Circuit Court of the United States, for the southern L 
district of Mississippi.

It was an ejectment brought by Hickey’s lessee against the 
defendants, as the heirs of Robert Starke, for two thousand 
acres of land in the state of Mississippi.

The facts in the case are fully set forth in the opinion of 
the court.

The question was, whether or not the court below erred, in 
permitting to be read in evidence, on the part of the defend-
ants, the record of a former chancery suit between the same 
parties, in which the court had decreed that all the title of 
Hickey et al. should be conveyed to the heirs of Starke.

Coxe and Walker, for the plaintiff in error.
Henderson and Jones, for the defendants in error.

Coxe said that the condition of the country where the land 
in question was situated was described in 12 Wheat., 524. 
The distinction is important between an acquired country and 
that where a disputed boundary was settled. Different codes 
of laws prevail in the one and the other. 12 Wheat., 535, 
another case.

This being an adjusted boundary, there was no obligation to 
recognize Spanish grants. 12 Wheat., 535.

The United States derived all their proprietary title from 
Georgia, 1 Laws U. S., 488; and took it only upon certain 
conditions, 3 Id., 39, 380, 491, 546.

The act of 1803 provided that the decisions of the commis-
sioners should be final. Under it, our claim was registered 
and confirmed, in 1804.

Our title is therefore complete. But the defendants set 
up the decree of a court of equity, and the first question is, 
can the courts of the United States recognize any power in a 
state court to divest us of our title? The judgment of the 
commissioners was made final; and as to the effect of this, see 
4 Cranch, 269; 9 Id., 127 ; 3 Wheat., 246; 6 Id., 109; 9 Pet., 
8; 10 Id., 449; 2 Bos. & P., 392.

Decisions may be impeached for fraud; but it must be fraud

8 Rel ied  on . Williamson v. Ber- v. Whitman, 18 Wall, 467. See note 
ry, 8 How., 541. Cite d . Thompson to Williamson v. Berry, supra.
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in obtaining the judgment, and not pre-existing. Story Confl. 
of Laws, 590, 591, 592 ; 2 Kent Com., 118.

The state of Mississippi could not have divested us of our 
title by an act of legislation. How then can one of its courts 
do it?

Again, it is a decree of a court of equity. The title of the 
plaintiff is a statutory title from the United States, whose 
authority no one doubts. Can equity interfere ? The act of 
Congress says that the decision of the commissioners shall be 
final. The rule of law is positive, and equity cannot relieve 
against a positive law. 1 Story Eq., §§ 10, 11, 64.
*7^91 *An action at law cannot be maintained upon a

-* decree in equity. 8 Wheat., 697; 3 Barn. & Ad., 52.
If the party cannot maintain a suit, he cannot defend him-

self in ejectment. Lewin Trusts, 247, 482.
( Coxe then objected to the decree in many points of form.)

Henderson, for defendants.
Of the second and third instructions refused to the plain-

tiffs, we justify the court’s refusal in the language of the 
decree itself:

“ That the title of the defendant was obtained by fraud and 
force and violence, against the equity of complainant’s ances-
tor, * * it is therefore ordered, adjudged, and decreed, that 
the title of defendants to said tract of land be, and the same 
is hereby declared to be fraudulent and void as against com-
plainants.”

The legal title of the plaintiffs herein does not, therefore, 
“remain unaffected at law by said decree,” * * and the de-
cree does not limit its cancellation of title to equity merely; but 
it finds and adjudges the title “fraudulent and void,” as against 
our grantors and title. And so, too, we defend the court 
below in refusing the fourth instruction asked by plaintiffs 
below.

The decree is, that the defendants shall “deliver to com-
plainants the full, peaceable, and actual possession of said 
tract of land.”

The presumption of law must arise, therefore, that the facts 
found to subsist, in conformity with the decree, were brought 
about in conformity with its command, and possession so 
surrendered, and so taken, may assuredly be lawfully retained. 
It was so ordered to be given, that it might be retained.

And of the charges given by the court, at the instance of 
the defendants, they vindicate themselves on reading—self- 
evident propositions on their face.

Without further noting these particular criticisms, we 
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pass to meet the substantial propositions from which they 
proceed, viz.:

1. Was the chancery record admissible in evidence for any 
purpose ? and if so,

2. What was its legal effect?
It is objected, that these chancery proceedings do not pur-

port to be record at all. But besides, that the defendants 
have denominated and regarded them as a record, and acted 
upon them as a final decree of the highest court of law and 
equity in the state, and should therefore be estopped in this 
objection, (see the case on their appeal, 1 Pet., 94;) it is mani-
fest, on inspection, it possesses all the elements of a formal 
and complete record. It is between all proper parties, and 
consists of a bill, answer, plea, and replication.

Much testimony on the matter in controversy appears to 
have been taken, on which the court exercised their chancery 
discretion in directing an issue at law. This was duly ten-
dered, joined in, and verdict thereupon rendered; 
exceptions taken, argued, and overruled, *and thence L 
decree ordered, made out, and duly enrolled, and then there-
after appealed from to the Supreme Court of the United 
States. A judicial proceeding with these forms and contents, 
duly certified as it is, must be a record. 7 Cranch, 408.

It is assumed, too, that the Supreme Court, in treating the 
case as with plenary and original powers, transcended their 
jurisdiction. This conclusion is deduced from the assumption 
that, as the decree was not pronounced till 1824, the powers 
of the court were governed by the laws of 1822, found in 
Poindexter’s Code; and that, by these laws, the Supreme 
Court, in such a case, could only certify its opinion to the 
inferior court to which the case had been referred; and the 
inferior court must adopt and execute a final decree in con-
formity with the opinion so certified.

We do not consider, if this record were to be tested by the 
acts of 1822, in Poindexter’s Code, the conclusions of the 
appellants would follow, or that the final jurisdiction exer-
cised by the Supreme Court in this case would be rendered 
doubtful. See sect. 30, p. 91; sect. 8, p. 150; sect. 21, p. 154, 
of Poindexter’s Code.

But, it is to be observed, this bill in chancery was filed in 
the “superior court of law and equity,” in Adams county, as 
early as 1815. The date of filing the bill does not appear in 
the record, but the plea of one of the defendants is sworn to 
14th of October, 1815. The controversy continued a lis-pen- 
dens till final decree at December term, 1824.

The territorial act of 22d December, 1809, (Turner Dig.,
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p. 178, sect. 116,) gave the jurisdiction under which this suit 
was instituted.

A further act of the territory, of 20th January, 1814, (Tur-
ner Dig., p. 201, sect. 203,) gave the jurisdiction of the Su-
preme Court by which they took cognisance of the cause on 
reference, and which expressly authorized them “to grant 
judgment thereon according to the right of the matter, and 
award execution.”

In the year 1817, the territory became a state, and the laws 
generally were soon afterward, in 1822, revised by Poindex-
ter, to conform to the modified system of jurisprudence 
appointed by the new constitution. By this constitution, the 
jurisprudence of the Supreme Court was not specified, but 
left to the legislature to prescribe. See Constitution, title 
“Judicial Department,” p. 550, Poindexter’s Code.

The act of 1822 (sect. 5, pp. 149, 150, Poin. Code,) estab-
lished this jurisdiction. The Poindexter Code was adopted 
and operative in 1823, and while this chancery case was yet 
pending. But the code expressly saved from its operation all 
such cases as were pending, by providing, per sect. 7, p. 8, of 
the Code,

“That all remedies, which shall have been commenced 
under former laws, shall be and remain as though the said 
code had never been adopted.”
*7^41 *This decree is therefore in conformity to the laws 

in Turner’s Digest, and this exception of the appellants 
is manifestly groundless. And full to this point, see Blanch-
ard's Adm. v. Buckbolt’s Adm., Walk. (Miss.), 64.

It is further objected to this record and decree, that the 
Chancery Court of Mississippi had no jurisdiction of the sub-
ject-matter, on the ground that the title of the patentee was 
fixed by the government or sovereign power: 1st, by the deci-
sion of the Spanish Governor; 2d, by the 1st article of the 
compact of cession from Georgia to the United States, of 
1802; and 3dly, by the ascertainment of those entitled to con-
firmation under said article by the board of commissioners, as 
per section 6 of act of Congress of 3d March, 1803.

To this we answer, 1st, that no title, emanating from this or 
any other government, for lands now within the United States, 
can claim immunity from investigation and adjudication in the 
courts. And if the wilful wrong or mistake of the ministerial 
officers of government, or the fraud and misrepresentation of 
the donee or grantee, has induced the issuance of a patent to 
one who, by the laws and policy of the government, was not 
equitably entitled to receive it, the court may, as they peipet- 
ually do, redress the wrong. And 2dly, as to the claim under
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the act of cession, the appellants cannot be heard to invoke 
any protection to their title from that article, to the prejudice 
of the court’s jurisdiction, as they did not show themselves 
within the provision of that article on that occasion. See the 
case on appeal, 1 Pet., 94. And showing it now, could in no 
degree impair the jurisdiction then exercised. The patentee 
did not, in the chancery suit, prove himself a settler on 27th 
October, 1795. But had it been shown, by the finding of the 
board of commissioners under the 6th section of the act of 
1803, such proceeding could not preclude Starke from his 
judicial inquiry into his rights for the same lands ; and so the 
Supreme Court in Mississippi had previously adjudged. See 
case of Winn v. Coles' heirs. Walk. (Miss.), 119; 2 How. 
(Miss.), 603.

It having been thus shown, the court in Mississippi had 
rightful jurisdiction of the cause, their decision upon the mat-
ters in issue, and embraced in the decree, is final and conclu-
sive until reversed. 16 Pet., 87 ; 6 Wheat., 109 ; 1 Mason, 
515; 3 Wash., C. C., 28; 1 Brock., 126; 3 Dall., 101; 2 How. 
(Miss.), 338 to 342.

What then shall be adjudged the proper and legal effect of 
our record, as offered in defence to the plaintiff’s action. The 
decree entitled those under whom we claim to have had a for-
mal conveyance of the legal title from the patentee. The 
order in this behalf having been disregarded, this act of con-
tumacy is now relied on as remitting the parties to their 
patent right of title, unaffected by the decree pronouncing it 
fraudulent and void as against us.

In the view we entertain of this point, the inquiry is 
not regarded *essential, whether our decree has quali- *- 
fied the legal title with a trust to our use or not ; or whether, 
in this relation of trustee and cestuis que trust, our equitable 
title is a bar in ejectment to the recovery of our trustee 
against us. We think the authorities would sustain us in 
this position. A mortgagee, whose debt has been paid to him, 
or a party holding the legal title as a resulting trust, or that of 
a trustee by deed, after the trust is fully executed, cannot 
maintain ejectment against his cestui que trust, so entitled to 
call for the immediate conveyance of the legal estate. 2 Har. 
& M. (Md.), 17 ; 7 Wend. (N. Y.), 379; 3 Johns. (N. Y.), 222 ; 
2 Wend. (N. Y.), 134; 6 Munì. (Va.), 41; 1 Cowp., 46; 18 
Johns. (N. Y.), 12.

And an equitable title, of like description, is also adjudged 
in Mississippi, (whose decisions must furnish the law to this 
court in this case,) as a bar to this action. Brown v. Weast’s 
heirs, 7 Hoyy., here in manuscript,
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Clear, however, as our defence may be, under this aspect of 
the authorities, we think it more obviously sustained, on 
grounds less technical and of more ready comprehension, viz. : 
upon the rule, that whatever takes away the plaintiff’s right 
of possession, must bar his recovery in ejectment, notwith-
standing his legal title. This rule is displayed in its most 
simple instances, when the defendant claims as a lessee, or 
tenant in dower, or by the courtesy, &c. But it holds when-
ever the right to possession exists in one party, though right 
of property be in another. 6 Pet., 441, 442 ; 9 Wheat., 524 ; 
3 Wash. C. C., 204 ; 16 Johns. (N. Y.), 200.

Now the decree offered in evidence has expressly found, that 
the patent is fraudulent and void as against the better right of 
our vendors. And the defendants therein, besides being com-
manded to convey their title to the complainants, are required 
also, within sixty days thereafter, to “ deliver to complainants 
the full and peaceable and actual possession of said tract of 
land.”

Our derivative title under those complainants, and our actual 
possession of the said tract of land being admitted, our right 
to the possession must be sustained at law or equity.

In the Cincinnati common case, 6 Pet., 441, the defendant’s 
claim to right of possession was established by no such formal 
and solemn proof as here presented, and yet sustained as a 
bar to the ejectment. The matters put in issue by the parties 
in our record, and found by the decree, are proven and estab-
lished conclusively, till the judgment be reversed. 6 Wheat., 
113, 114, 117 ; 3 Wash. C. C., 28 ; 1 Brock., 129. And, in 
deraignment of title before a court, a decree of title is good 
evidence even against a stranger to the record. 4 Wheat., 21 i.

The appellants maintain, however, that the matters decreed 
in a court of chancery are only available as evidence in a 
chancery court ; or if admissible at all, in a court of law, must 
be received with diminished consideration, than if adjudged 
in a court of law. Not so.
*7561 *The cases of 6 Wheat., 113, 114, and 3 Wash. C. C.,

-* 28, were of decrees offered in evidence in courts of law, 
and held of equal validity as judgments at law. And the 
former speculative opinions, that debts and charges on real 
estate, established by decree, were of less dignity and validity 
than judgments at law, no longer prevail. 3 P. Wms., 401, 
n. (F.)

In the view we have taken of the sufficiency of our defence 
in showing our right of possession, it is of course unnecessary 
to maintain that a decree of title, in legal consideration, is 
equivalent to a conveyance of title. Yet on principle, it must 
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be so. A commissioner’s deed, executed under a decree, is in 
itself form without substance. It has no force or validity, 
but in virtue of the decree. 6 Pet., 400, 401. In 10 Id., 245, 
it was decided, that a deed of conveyance, made pursuant to 
a decree, was in effect cancelled and annulled by a reversal of 
the decree under which it was executed. But if, as the appel-
lants would maintain, the deed so executed passed the legal 
title, it is adjudged in this case that the mere reversal of the 
decree cancels and revests the legal title. Why, then, when 
the decree, (as in our record,) acting directly on the legal 
title, cancels it in the hands of the holder, and expressly ad-
judges it to belong to another; why does it not transfer the 
legal title? In 1 Pet., 558, 559, 560, this principle is fully 
maintained. True, the statute of Ohio is referred to for its 
authority, but queer e, if that statute should be regarded as 
any thing more than declaratory of the legal effect of a decree 
of title.

Chancellor Kent considered the decree, even on the fore-
closure of a mortgage, to operate so directly on the land and 
the title, that on motion of the purchaser of the land (sold 
under the decree) to have possession awarded him against the 
mortgagor’s wife who refused to surrender, it was adjudged 
the decree concluded the question of possession, as against all 
parties and privies, and the court’s writ of assistance was 
directed in favor of the application, and this, though the de-
cree had not directed the possession, should be so surrendered. 
4 Johns. (N. Y.) Ch., 614.

We believe, therefore, our case is so fortified in every aspect, 
both in its equity and at law, that this court must affirm the 
judgment of the court below.

Mr. Justice McKINLEY delivered the opinion of the court.
This case is brought before the court by a writ of error to 

the Circuit Court for the southern district of Mississippi.
The plaintiffs brought an action of ejectment against the 

defendants in the court below; and upon the trial, the plain-
tiffs read in evidence, to the jury, the copy of a plat and cer-
tificate of survey, signed by Charles Trudeau, royal surveyor 
of the province of Louisiana, for two thousand acres of land, 
French measure; and a patent, issued by the Spanish 
governor of that province, thereupon, to James *Mather, L 
dated the 3d of April, 1794; and a deed of conveyance from 
James Mather to George Mather, dated the 26th day of April, 
1803, for the same tract of land; and they also read in evi-
dence a certificate, dated the 10th day of April, 1806, signed 
by the commissioners, appointed by the President of the 
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United States, under the act of Congress, of the 3d of 
March, 1803, and the act, supplemental thereto, of the 27th 
of March, 1804, confirming to George Mather the said tract 
of land, by virtue of the articles of agreement and cession 
between the United States and the state of Georgia. It was 
also proved that George Mather died, about the year 1812, and 
that James Mather was his heir; and that James Mather had 
died pending the suit; and it was admitted by the defendants, 
that the plaintiffs were the heirs of James Mather, “and 
whatever title he had at his death vested in them or any 
others, his heirs, to be shown.”

And it was admitted by the plaintiffs, “ that the defendants 
were in possession of the land in controversy, and were so at 
the time this suit was brought, under derivative titles from 
Robert Starke’s heirs, valid so far as Starke’s title was valid.” 
And the defendants in support of the issue, on their part, 
offered to read the record of the proceedings in a suit in 
chancery, in the Supreme Court of the state of Mississippi; 
in which the heirs of Robert Starke were complainants, and 
the heirs of James Mather defendants. And by which record 
it appeared, that the complainants set up and claimed title to 
the land, here in controversy, under a warrant or order of sur-
vey, for two thousand acres of land, dated about the 29th day 
of December, 1791, and the survey thereon; and the defend-
ants claimed title under the survey and patent of the Spanish 
government to James Mather. And by the order and decree 
of that court, the land in controversy in this suit, was 
adjudged and decreed to the heirs of Robert Starke.

To the reading of which record and proceedings, as evidence 
to the jury, the plaintiffs objected, on these grounds: “ First. 
That it does not purport to be a record on its face, and in its 
context. Secondly. That said record does not disclose, nor 
contain a final decree; neither the said record, nor the said 
decree therein being signed by the judges of the said Supreme 
Court of Mississippi. Thirdly. That the pleadings and con-
text of said record show, that the chancery suit was enter-
tained and treated by said Supreme Court as a matter of 
original jurisdiction; whereas the statutes of Mississippi 
expressly provide, that the opinion of the Supreme Court 
shall be certified to the court below, whose action and adop-
tion alone can render the opinion of the Supreme Court final 
upon a question of law adjourned for its opinion. Fourthly. 
That the facts and the law of the case did not give the Chan-
cery Court jurisdiction, inasmuch as, after the treaty of 1783, 
a Spanish warrant or order was a mere nullity, and could only 
be rendered valid, by the holder bringing himself within.
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the first section of the act of Congress of 1803, by *resi- 
dence and cultivation; whereas, as the record shows, that 
Starke was not within that act; nor, if he had been, could he 
have derived any equity against a title, confirmed by the 
articles of agreement and cession between Georgia and the 
United States, of the 14th of April, 1802. Fifthly. That 
jurisdiction, legal and equitable, was vested elsewhere, by the 
6th section of the act of 1803; such investiture of jurisdiction 
in an inferior tribunal being exclusive of that of any other 
tribunal. Sixthly. That a record or decree out of chancery 
is not evidence of a legal, but an equitable title only, and is, 
therefore, not pertinent to the issue joined. Seventhly. That 
the decree, if read at all, must be read as an estoppel by the 
record, and subject to the rules as to estoppels. Eighthly. That 
a decree in chancery must be read on the same footing as a 
judgment at law; and unless carried out by a conveyance, can 
have no greater effect than a judgment in ejectment.”

The court overruled these objections, and permitted the 
record to go to the jury, as evidence of any fact decided by 
it. To which opinion of the court the plaintiffs excepted. 
The plaintiffs, among other instructions, some of which were 
refused and some granted, but which need not be noticed 
here, moved the court to instruct the jury, “ that the decree 
read in evidence, by the defendant’s counsel, does not per se 
divest the plaintiffs, or the ancestors of the plaintiffs, of the 
legal title, but that said title remains unaffected at law by said 
decree, and is still in plaintiffs, if the jury believe them to be 
the heirs of said Mather.”

There were several instructions moved by the defendants, 
some of which were granted, and some refused; but as they 
are either included in the ruling of the court, already noticed, 
or unnecessary to the decision of the points on which we think 
this case ought to be decided, they will not be noticed in the 
investigation of the subject.

Two questions are distinctly presented by the ruling of the 
Circuit Court. First. Whether the decree in the suit in chan-
cery was a bar to the action of the plaintiffs. Secondly. 
Whether the Court of Chancery had jurisdiction of the sub-
ject matter in controversy before it in that case. For the 
plaintiffs in error, it has been insisted, that the decree is not 
evidence of a legal title, even if it were otherwise valid, and, 
therefore, no bar to the action of ejectment; and that the pos-
session of the defendants under the decree, without a deed of 
conveyance as directed by it, whether by the writ of habere 
facias possessionem or otherwise, gave no legal title to the 
defendants; and, therefore, opposed no legal bar to the plain-
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tiffs’ action. And, secondly, it was insisted, that neither the 
Court of Chancery, nor the Supreme Court of the state of 
Mississippi, had jurisdiction of the subject matter presented 
by the bill of the complainants. The whole power to confirm 
Spanish titles, protected by the contract of cession by the 
state of Georgia to the United States, having been con- 

ferre(l, by act of Congress, on a board of commission-
J ers, *whose decision was by law made final, no other 

court could decide upon the validity of those claims.
The converse of these propositions was maintained by the 

counsel for the defendants. And it was insisted, that the 
decree operated as a conveyance, and also as a judgment in 
ejectment, the Court of Chancery having the power by statute 
to award the writ of habere facias; and, therefore, the decree, 
and possession under it, is a legal bar to the action of eject-
ment. And upon the second point it was insisted, that the 
jurisdiction of the court over the subject matter of the decree 
could not be inquired into by the court below, nor by this 
court, when brought before either collaterally. To arrive at 
the legal effect of the decree, we must inquire into the object 
and intention of the complainants in bringing the suit in 
chancery. They charge in their bill, that James Mather had 
obtained from the Spanish government the legal title to the 
land in controversy, in fraud of the rights of their ancestor, 
Robert Starke; and they pray that by decree of the court, 
Mather may be compelled to surrender to them the full and 
entire possession of the land, together with the evidences of 
title which he has thereto, and that they may be quieted in 
their title; “and such other and further relief in the premises 
as to the court shall seem meet.”

The court by its decree established the right of the com-
plainants to the land in controversy, and ordered Mather’s 
heirs, who were all non-residents of the state of Mississippi, 
to convey the land to the complainants, and to deliver to 
them the possession, and awarded the writ of habere facias ; 
which writ the Court of Chancery is authorized to order by a 
statute of the state. Without the aid of this writ, the court 
could not have put the complainants into possession, the 
defendants being out of their jurisdiction; nor could they for 
the same reason compel a conveyance of the title to the land. 
The decree is, therefore, if otherwise valid, nothing more than 
an equitable right, ascertained by the judgment and decree of 
a court of chancery; and until executed by a conveyance of 
the legal title, according to the decree, Starke’s heirs, and 
those claiming under them, have nothing but an equitable 
title to the land in controversy.
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To enable the defendants in this case to defend their posses-
sion successfully, upon their own title, that title must be 
shown to be a good and subsisting legal title, and superior in 
law to that set up by the plaintiffs ; otherwise it opposes no 
legal bar to the recovery in the action of ejectment. And 
conceding, what was contended for in argument, that the 
decree and possession under it, by the writ of habere facias, is 
equivalent to a judgment in ejectment, followed by like pos-
session, it would avail the defendants nothing in this case ; 
because such a judgment and possession are no bar to another 
action of ejectment for the same premises.1 The defendant 
in ejectment can never defend his possession against the plain-
tiff upon a * title in himself, by which he could not re- 
cover the possession, if he were out, and the plaintiff 
in possession. Reversing the positions of the parties in this 
case, could the defendants, if plaintiffs, recover the land in 
controversy upon this decree, and evidence of possession 
under it, against the title of the plaintiffs? We have no hesi-
tation in saying they could not ; and, therefore, the decree, if 
founded upon a valid equitable title, would be no legal bar to 
the action of the plaintiffs.

1 The action of ejectment is only a 
possessory action—to determine who 
is entitled to the possession of the 
land at the moment suit was brought 
for it. As Lord Mansfield said, the 
plaintiff ought to recover, though but 
for a week, for the true question in an 
ejectment is, who has the possessory 
right. Bull N. P., 106; Clarke v.
Rowell, 1 Mod., 10.

“It is a recovery of the possession 
without prejudice to the right, as it 
may afterward appear, even between 
the same parties.” Atkins v. Horde, 
1 Burr., 114; see Crockett v. Lash-
brook, 5 T. B. Mon. (Ky.), 531; s. c. 
17 Am. Dec., 98; Mitchell v. Robert-
son, 15 Ala., 412; Pollard v. Baylors, 
6 Munf. (Va.),433; Clubiney. McMul-
len, 11 U. C. Q. B., 250; Moran v. Jes-
sup, 15 id., 612; Smith v. Sherwood,
4 Conn., 276; s. c. 10 Am. Dec., 143;
Holmes v. Carondolet, 38 Mo., 551; 
Jackson v. Dieffendorf, 3 Johns. (N. 
Y.), 270. The only effect of the judg-
ment is to put the defendant in pos- 
9QjS/On’ v- McNamee, 30 Md., 
¿94; and if he is ousted a second time, 
after having been put in possession by 
the execution officer, he must resort 
to a second action; he cannot have a 
second execution on the same judg-

ment. Hinton v. McNeil, 5 Ohio, 
509; s. c. 24 Am. Dec., 315. Even 
several verdicts against the defendant, 
who then accepts a lease from the 
plaintiff, and promises to give no 
more trouble, are not conclusive 
against the promisor. Richardson v. 
Stewart, 2 Serg. & R. (Pa.), 87.

A judgment is never admissible in 
evidence between the same parties 
unless the precise point which is in 
issue was put in issue and appears 
from the record to have been decided. 
In the second suit in ejectment, this 
is impossible, for the same point is 
not put in issue—a point in difference 
of time. Smith v. Sherwood, 4 Conn., 
276; s. c. 10 Am. Dec., 143; Stevens n . 
Hughes, 31 Pa. St., 381. In several 
cases such judgments have been al-
lowed to go to the jury, to be by them 
treated as persuasive, but not conclu-
sive evidence of the facts upon which 
they were based. Boe v. Seaton, 2 
Cromp. M. & C., 728; Bull. N. P., 
2326; Wright v. Tatham, 1 Ad. & E., 
3; Doe v. Wright, 10 Id., 763; Thomp-
son n . Hall, 31 U. C. Q. B., 375. 
Conferring judgment does not change 
the rule. Botts v. Shields, 3 Litt. 
(Ky.), 32; contra, Secrist v. Zimmer-
man, 55 Pa. St., 446.
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To a correct understanding of the question of jurisdiction, 
argued at the bar, it is necessary to ascertain the character of 
the grant set up by Starke’s heirs in the suit in chancery. 
This grant was obtained from the Spanish governor of Louis-
iana, prior to the treaty between the United States and Spain, 
of the 27th of October, 1795. By this treaty, Spain admitted 
she had no right to the territory north of the thirty-first 
degree of north latitude. In consequence of which, all the 
grants made by her authority, within that territory, were void. 
This territory then belonged to the state of Georgia; but by 
deed, bearing date the 24th day of April, 1802, she ceded it 
to the United States. And in that deed it was stipulated, 
“that all persons who, on the 27th of October, 1795, were 
actual settlers within the territory thus ceded, shall be con-
firmed in all the grants legally and fully executed prior to 
that day, by the former British government, or the govern-
ment of Spain,” &c. The first section of the act of Con-
gress of the 3d of March, 1803, chap. 80, (2 Story’s Laws, 
893,) enacts, “That any person or persons that were residents 
in the Mississippi territory on the 27th of October, 1795, and 
who had prior to that day obtained, either from the British 
government of West Florida, or the Spanish government, any 
warrant or order of survey for lands lying within said terri-
tory, to which the Indian title had been extinguished, and 
which, on that day, had been actually inhabited and culti-
vated by such person or persons, or for his or their use, shall 
be confirmed in their claims to such lands in the same man-
ner as if their claims had been completed.” This section 
places those who had obtained a warrant or order of survey 
upon the same ground with those who had complete titles. 
The 5th section of the act declares, “ That every person 
claiming lands by virtue of British grant, or of the three first 
sections of this act, or of the articles of agreement and 
cession between the United States and the state of Georgia, 
shall, before the last day of March, 1804, deliver to the reg-
ister of the Land-office, within whose district the land may 
be, a notice in writing, stating the nature and extent of his 
claims, together with a plat of the tract or tracts claimed; 
and shall also, before that day, deliver to said register, for the 
purpose of being recorded, every grant, order of survey, deed 
of conveyance, or other written evidence of his claim, and the 
same shall be recorded by the said register in books to .be 
kept for that purpose.” And upon the failure of the claim- 

an^ comply with these requirements, *his claim is
J declared to be void, and shall never “be received or 
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admitted as evidence in any court in the United States against 
any grant derived from the United States.”

The 6th section of the act provides for the appointment of 
two boards of commissioners, for the purpose of ascertaining 
the rights of persons claiming the benefit of the articles of 
agreement and. cession between the United States and the 
state of Georgia, and of the three first sections of the act. 
Each board was authorized to hear and decide, in a summary 
manner, all matters respecting such claims within their re-
spective districts, and their determination was declared to be 
final.

The record of the chancery suit between Starke’s heirs and 
Mather’s heirs, shows that Starke was not resident in the Mis-
sissippi territory on the 27th of October, 1795, but had re-
moved therefrom some years before that period; that no 
notice of his claim had been given to the register of the Land-
office, within whose district it lay, together with a plat of the 
tract claimed and delivered to the register, to be recorded as 
required by law. Nor does it appear that the claim was ever 
submitted to the board of commissioners for their determina-
tion. Many years afterwards, the exact time not appearing 
by the imperfect record read in evidence, the court of chan-
cery for the Mississippi territory, without any authority 
having been conferred on it by act of Congress for that pur-
pose, took cognisance of Starke’s claim, and established its 
validity by its own judgment and decree.

In the case of Henderson v. Poindexter, 12 Wheat., 543, 544, 
the court says, “ The whole legislation on this subject requires 
that every title to lands in the country which had been occu-
pied by Spain, should be laid before the board of commission-
ers. The motives for this regulation are obvious; and as the 
titles had no intrinsic validity, it was opposed by no principle. 
Claimants could not complain, if the law which gave validity 
to their claims should also provide to examine their fairness, 
and should make the validity depend upon their being laid 
before that board. The plaintiff in error has failed to bring 
his case before the tribunal which the legislature had provided 
for its examination, and has, therefore, not brought himself 
within the law. No act of Congress applies to a grant held 
by a non-resident of the territory in October, 1795, which has 
not been laid before the board of commissioners. It is true 
that no act has declared such grants void; but the legislature 
has ordered the lands to be sold which were not appropriated 
in a manner recognized by law, and the land in controversy is 
of that description.

“ If this view of the subject be correct, no Spanish grant, 
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made while the country was wrongfully occupied by Spain, 
can be valid, unless it was confirmed by the contract with 
Georgia, or has been laid before ‘the board of commissioners.” 
This tribunal was created for the express purpose of deciding 
*7fi91 <luestions arising under *the deed of cession by

0 J Georgia, securing to a particular class of claimants the 
lands they occupied and cultivated at the date of the treaty 
between the United States and Spain, of the 27th of Octo-
ber, 1795, and its decision was to be final; and therefore its 
jurisdiction was exclusive; unless, by express words, Congress 
had conferred concurrent jurisdiction on some other judi-
cial tribunal. From these propositions results the inquiry, 
.Whether the decree in the chancery suit was void, the court 
having no jurisdiction of the subject-matter of the decree, or 
only erroneous and voidable ? If the former, then its validity 
was inquirable into in the current court, when offered as evi-
dence, and it ought to have been rejected.1

According to the decision in case of Henderson v. Poin-
dexter, above referred to, Starke’s claim, when submitted by 
his heirs to the Court of Chancery, was utterly void; and no 
power having been conferred by Congress, on that court, 
to take or exercise jurisdiction over it for the purpose of 
imparting to it legality, the exercise of jurisdiction was a 
mere usurpation of judicial power, and the whole proceeding 
of the court void.

In the case of Rose v. Himely, Chief Justice Marshall said, 
“A sentence professing on its face to be the sentence of a 
judicial tribunal, if rendered by a self-constituted body, or by 
a body not empowered by its government to take cognisance 
of the subject it had decided, could have no legal effect what-
ever. The power of the court then is, of necessity, exam-
inable to a certain extent by that tribunal, which is compelled 
to decide whether its sentence has changed the right of 
property. The power under which it acts must, be looked 
into, and its authority to decide questions which it professes 
to decide, must be considered.” “ Upon principle, it would 
seem that the operation of every judgment must depend on 
the power of the court to render that judgment, or. in other 
words, on its jurisdiction over the subject-matter which it has 
determined.” In the case of Elliott et al. v. Piersol et a ., 
1 Pet., 340, it was held by this court, that “Where a court 
has jurisdiction, it has a right to decide every, question which 
occurs in the cause; and whether its decisions be correc 
or otherwise, its judgment, until reversed, is regar e as

1 Cite d . Bank of the United States v. Moss, 6 How., 88.
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binding in every other court. But if it acts without author-
ity, its judgments and orders are regarded as nullities. They 
are not voidable but simply void, and form no bar to a 
recovery sought, even prior to a reversal, in opposition to 
them. They constitute no justification; and all persons con-
cerned in executing such judgments or sentences are con-
sidered, in law, trespassers. This distinction runs through 
all the cases on the subject; and it proves, that the jurisdic-
tion of any court exercising authority over a subject, may be 
inquired into in every other court when the proceedings of 
the former are relied on, and brought before the latter by the 
party claiming the benefit of such proceedings.”

The same doctrine was maintained, by this court, in 
the case of * Wilcox and Johnson, 13 Pet., 511, and the *- 
case of Elliott et al. v. Piersol et al., referred to, and the deci-
sion approved. These cases being decisive of the question of 
jurisdiction, we deem it unnecessary to refer to any other au-
thority on that point. From the view we have taken of the 
whole subject, it is our opinion, the decree of the Supreme 
Court of Mississippi would have been no bar to the action of 
the plaintiffs in this case, if the subject-matter of the suit had 
been within its jurisdiction. But we are of the opinion, that 
court had no jurisdiction of the subject-matter, and that the 
whole proceeding is a nullity. The Circuit Court erred, 
therefore, in permitting the record to be read to the jury, 
as evidence for any purpose whatever. Wherefore the judg-
ment of the Circuit Court is reversed.

Thomas  Wilson  and  Company , Plaintif fs , v . Hon a  ok  
Smit h , Defenda nt .

Whenever, by express agreement of the parties, a sub-agent is to be employed 
by an agent to receive money for the principal; or where an authority to do 
so may fairly be implied from the usual course of trade, or the nature of the 
transaction; the principal may treat the sub-agent as his agent, and when he 
has received the money, may recover it in an action for money had and 
received.1

xThe head note to this case has 
been quoted with approval. Miller 
J- ^mers & Mechanics Bank, 
oO Md., 392. An express authority 
to an agent to employ a sub-agent 
creates a privity between the princi-
pal and the sub-agent employed, and 
the latter is directly liable to such 

principal. Bromley v. Camphell, 2 
Bos. & P., 438; Catlin v. Bell, 4 
Campb., 183; Gozwell v. Bunkley,
1 Str., 680; see Lockwood v. Abdy,
9 Jur., 267.

Where by the usages of trade the
agent employs a sub-agent, the latter
is liable to the principal. Cochrane v.
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If, in such case, the sub-agent has made no advances and given no new credit 
to the agent on account of the remittance of the bill, the sub-agent cannot 
protect himself against such an action by passing the amount of the bill to 
the general credit of the agent, although the agent may be his debtor.2

This  case came up on a certificate of division in opinion 
between the judges of the Circuit Court of the United States 
for the district of Georgia.

The record being very short, it will be inserted entire.
“ This was an action of assumpsit brought in this court by 

the plaintiffs, to recover from the defendant the sum of eight 
hundred dollars and interest, being the amount of a draft or 
bill of exchange drawn by one Henry B. Holcombe, of Au-
gusta, in the state of Georgia, upon one Charles F. Mills, 
of Savannah, in said state, and accepted by him, and paid to 
the defendant. The declaration contained two counts. The 
first was for money collected and received by the defendant 
to and for the use of the plaintiffs, upon the particular bill of 
exchange set out and described in the declaration; the second 
count was generally for money had and received. The plea 
of non-assumpsit was pleaded by the defendant in bar of the 
action, ‘it being proved that the draft or bill of exchange 
upon which the money was collected and received by the 
defendant was the property of the plaintiffs; ’ that it had 

been by them placed in the hands of their agent, David 
W. St. John, at Augusta, Georgia, for Collection, and 

by him, St. John, forwarded to the defendant, St. John s 
agent, at Savannah, Georgia, for acceptance and collection; 
that it was accepted and paid to the defendant, by whom the 
proceeds were received and credited to the account of St. John, 
from whom the defendant received the draft or bill for collec-
tion, and who was indebted to the defendant at the time. That 
at the time the said bill was so paid to the defendant, and by him 
credited to the account of St. John, he, St. John, had failed 
in business, and had departed this life; that he failed, and had

Irlom, 2 Mau. & Sei., 301; Merrick 
v. Barnard, IWash., C. C., 479; Fos-
ter v. Preston, 8 Cow. (N. Y.), 198.

The general rule, however, is sub-
ject to the two exceptions above 
stated, that the sub-agent is not liable 
to the principal, because there is no 
privity betwe in them, but only to 
the agent. Uleeves v. Stockwell, 33 
Me., 341; Cobb v. Becke, 6 Q. B., 
930; Bobbins v. Fennell, 11 Id., 248; 
Cartwright v. Hately, 1 Ves., 292; 
De la Viesca v. Dubbock, 10 Sim., 
629; Pinto v. Santos, 5 Taunt., 447;
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Schmaling v. Tomlinson, 6 Id., 147; 
Tabor v. Perrott, 2 Gall., 565; s. c. 
9 Cranch, 39; see, however, Lord 
North’s case, Dyer, 161; Cull v. Back-
house, cited, 6 Taunt., 148; Solly v. 
Bathbone, 2 Mau. & Sei., 298; Lane 
v. Cotton, 12 Mod., 488.

2 Applie d . United States v. State 
Bank, 6 Otto, 35. Distinguishe d . 
Hoover v. Wise, 1 °tto, 314 Fol -
lowe d . First Nat. Bank of Chicago 
v. Beno County Bank, 1 McCrary, 
495, 497, 500.
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not recovered his affairs at the time of his death, and was 
insolvent; that the credit for the amount of the bill, carried by 
the defendant to St. John’s account, was made in payment of a 
previously existing debt due by St. John to the defendant, no 
new transaction having arisen between the defendant and 
St. John after the payment of the said bill to the defendant; 
‘ that to secure the payment of his debt to the defendant, 
St. John had transferred to the defendant three hundred 
shares of the capital stock of the Augusta Insurance and 
Banking Company, upon which $100 per share had been paid; 
that the defendant appeared satisfied with this security, and 
that St. John would then have given additional security 
had the defendant required it.’ That the draft or bill of 
exchange was made payable to the order of Henry B. Hol-
combe, the drawer, and by him endorsed in blank, and en-
dorsed by St. John to H. Smith, Esq., (the defendant,) or 
order. That when the draft was sent to the defendant for 
collection he was not apprized to whom it belonged, nor were 
any instructions or directions given to him as to the disposition 
of the money when collected.

“ The following point was presented, during the progress of 
the trial, for the opinion of the judges, on which the judges 
were opposed in opinion, viz.: Whether there was such 
privity of. contract between the plaintiffs and defendant, 
either express or implied, as would enable the plaintiffs to 
maintain the action for money had and received.

“ Which said point, upon which the disagreement has hap-
pened, is stated above, under the direction of the judges of 
the said court, at the request of the counsel for the parties in 
the cause, and ordered to be certified into the Supreme Court 
of the United States at the next session, pursuant to the act 
of Congress in such case made and provided.”

Berrien, for the plaintiffs.
Nelson, (attorney-general,) for the defendant.

Berrien. The question is, whether there is such a privity of • 
contract between the plaintiff and defendant, either express or 
implied, as will enable the plaintiff to sustain the action for 
money had and received.

It is not necessary that the relations of contract should 
exist between the parties.

*There are many cases in which the defendant has r^- 
received the money of plaintiff, under circumstances 
which would render him liable ex delicto, in which plaintiff 
is permitted to waive the tort, and sue in this action.
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1 Leigh, N. P., 45, 46. Wherever defendant has received 
money, the property of plaintiffs, which defendant is bound 
ex æquo et bono to refund, it may be recovered in this action. 
Moses v. McFarlane, 2 Burr., 1012. The true question is the 
right of plaintiff to receive, or of defendant to retain the 
money.

In the eye of the law, there is always such privity of con-
tract as is necessary to sustain this action, between a person 
who holds the money of another, which in equity and good 
conscience he is bound to refund, and the person whose money 
is thus withheld. Camp v. Tompkins, 9 Conn., 553.

Again. Where one has received the money of another, and 
has not the right to retain it, the law will imply privity of 
contract. Mason v. Waite, 17 Mass., 560; Hall v. Marston, 
Id., 575.

Two propositions may be laid down.
1. On the facts stated, Smith, defendant, was the agent 

of plaintiffs, bound to account to them on notice of their 
claim ; and, therefore, the amount collected by him was money 
had and received to their use.

2. That his ignorance of the real owner of the bill cannot 
affect the right of plaintiffs to recover in this action, on notice 
and proof of their title, so long as defendant stands in his 
original situation, and until there has been a change of circum-
stances, by his having paid over the money to his immediate 
employer, or done something equivalent to it.

1. Smith, the defendant, was the agent of plaintiffs. The 
case states,—

1st. That the bill was the property of plaintiffs.
2d. That it was collected by defendant, who received it 

from St. John, the agent of plaintiffs.
On this state of facts, did the necessary privity exist? or, in 

other words, had defendant the right to retain after notice of 
plaintiffs’ claim ?

It is objected that delegated power cannot be delegated 
without authority for that purpose, because it implies trust 
and confidence, which cannot be assigned to a stranger. That 
the sub-agent has no claim upon the principal, for commis-
sions, advances, &c., therefore is under no responsibility to 
him, his sole remedy being against his immediate employer, 
and therefore that his sole responsibility is to him. For quali-
fications of the rule, see Story on Agency, § 14, p. 16.

Authority implied.
Licensed auctioneer.—1. When indispensable by the laws 

to accomplish the end.
*766] *Ship-broker.—2. Ordinary usage of trade.
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Factor.—8. Where understood by parties as the mode in 
which the business would or might be done.

The authority exclusively personal, unless from express 
provision, legal necessity, usage of trade, or fair presumptions 
growing out of particular transactions, a broader power was 
intended to be conferred. Story on Agency, § 14, p. 17.

Test the present case, by this rule, thus qualified.
A foreign house, holding a bill drawn on a citizen of Sa-

vannah, in Georgia, has a correspondent at Augusta, in the 
same state, to whom he remits it for collection, and by whom 
it is sent to his correspondent in Savannah, where the drawee 
resides.

Is this not conformable to the usual course of such transac-
tions? Could plaintiffs have expected that St. John, abandon-
ing his own place of business, should have repaired to the dis-
tant residence of the drawee, to present this bill personally ? 
Would not the remittance of it there, to his correspondent, 
be “ understood by the parties to be the mode in which this 
particular business would or might be done?” Was St. John 
bound to do more than select a competent and trust-worthy 
agent to receive the contents of the bill ? If with the bill he 
had stated plaintiffs’ interest, would any have doubted that 
defendant would have been the agent of plaintiffs in this mat-
ter ? and does this not settle the right to delegate his author-
ity ? What effect withholding that information would have, 
will be considered hereafter.

It suffices at present, in order to sustain the first position, 
to show that this bill was dealt with according to the usual 
mode of transacting such business. That in appointing a 
sub-agent, St. John did no more than plaintiffs designed and 
intended. If so, defendant was agent of plaintiffs, by an 
authorized substitution; an authority implied from the circum-
stances, and as strong as if expressly given; and, as their 
agent, is, therefore, directly accountable to them for the money 
received under that agency, as money had and received to 
their use.

Defendant’s ignorance of the real owner of the bill, and 
St. John s prior indebtedness to him, cannot affect plaintiffs’ 
n + k recover’ unless, before notice of their claim, defend- 
an had made advances to St. John, or delayed his prior claim 
funT^ ^m’ f°r reimbursement or payment on this

St. John, in remitting the bill, did not state that plaintiffs 
were owners of it. He was indebted to defendant, who, on 
receiving its contents, credited him in account, and now claims
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to retain the money of plaintiffs, in payment of the debt due 
to him by St. John.

The defendant’s having passed the money, in account, can-
not affect this question ; Buller v. Harrison, Cowp., 565; Coxe 
v. Prentice, 3 Mau. & Sei., 348. Lord Ellenborough says, “I 
*7671 it that an agent who receives money for his prin- 

J cipal, is liable as a *principal so long as he stands in 
his original situation, and until there has been a change of 
circumstances,” &c. &c.

This money is, therefore, to be considered as in the hands 
of defendant, without any disposition having been made of it. 
Defendant’s want of knowledge that the money belonged to the 
plaintiffs, cannot affect their right after notice and proof of 
their title. Be Valengin’s Admr. v. Buffy, 14 Pet., 282, 290. 
This was a case where money was received by an administra-
tor, as property belonging to his intestate, though it belonged 
in fact to another. The court said, that “ the want of knowl-
edge, or the possession of knowledge, on the part of the 
administrator, as to the rights or claims of other persons, on 
the money thus received, cannot alter the rights of the party 
to whom it is ultimately due.”

Something more is necessary to enable a sub-agent to retain 
for his general balance against his immediate employer, than 
his mere want of knowledge of the real principal. Story on 
Agency, §§ 389, 390, pp. 481, 483, and the authorities there 
cited. The lien exists for advances made, and (as it seems) 
for his general balance. But why? The reason is given. It 
is the presumption that the advances were made, or the de-
mand delayed, relying on the credit of the fund allowed to 
remain in his hands. No advances were made in this case. 
Defendant did not rely on this fund for the payment of his 
demand. He did not delay it. That demand was prior, and 
had been secured to the satisfaction of defendant by a pledge 
of bank stock.

When St. John failed, and the security became (as is to be 
presumed) inadequate, then, for the first time, defendant 
looked to this fund, but he had undertaken the agency with-
out any such reliance. The presumption is, therefore, nega-
tived by the facts of the case; The Bank Metrop. y. New 
England Bank, 1 How., 234. This will probably be relied on. 
The court held:

1. That the paper in question continued the property or 
the New England Bank, notwithstanding the endorsement, 
these having been made to enable the agent to collect.

2. That a long course of dealing and repeated settlements 
in conformity to it, in which the parties were mutually credited 
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with the proceeds of bills remitted by them, balances being 
suffered to remain, until they were reduced by the proceeds of 
bills and notes deposited, made this case the same in principle 
as if money had been advanced on the paper deposited.

The court said there was no difference in principles between 
an advance of money, and a balance suffered to remain upon 
the faith of these mutual dealings.

The case under consideration is unaccompanied by any of 
these circumstances. Here there was no advance made, or 
demand delayed in reliance upon this fund ; or any course of 
dealing and usage founded upon it, by which balances r*jgg 
were suffered to remain *undrawn for, looking to reim- L 
bursement from the proceeds of bills or notes to be collected, 
which would be deemed equivalent, as in that case, to advances 
actually made.

Nelson, (attorney-general,) for the defendant.
The bill was drawn by Holcombe on Mills, accepted by 

Mills, and endorsed by Holcombe, and sent to Augusta for 
collection. All that was necessary was for St. John to en-
dorse it in blank, but he endorsed it specially to Smith. In 
this state of the case, whose agent was Smith? to whom 
would he have written to give information of the payment or 
non-payment of the bill? Certainly to St. John, who would 
have compelled him to pay over the money. A defence by 
Smith, that he was not the proper person to be paid, would 
not have been listened to. A sub-agent can be created, and 
in this case Smith must have been the agent of St. John. 
The question of agency must settle that of privity of con-
tract. Story Agency, 395 to 400, where the subject is dis-
cussed.

An agent is responsible only to his employer. Paley 
Agency, 48; 1 Liverm. Agency, 64, 65, 66; 6 Taunt., 148 ; 
1 Ves., 291, 292; where a son was employed as sub-agent by 
his father, who was agent, and it was held that the son could 
not be an accounting party to the owner of the mine, because 
there was no privity. 14 East, 582; 1 Crompt. & J., 83; 3 
Barn. & Ad., 354; 4 Id., 375; 2 Campb., 123.

It is said, by the other side, that usage must govern. This 
is admitted. But what usage or facts does the record show ? 
Not that Smith was a factor or broker, but only that he was a 
creditor of St. John. The court cannot presume usage, and 
«here is nothing in the record to show it.

What are the respective equities of the parties ? The action 
tor money had and received is analogous to a bill in equity 
o appose that the bill had belonged to St. John, could he have 
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claimed to receive the amount of it whilst he was a debtor? 
The creditor had a right to apply the fund to pay himself. It 
is admitted that if Smith had forborne to press St. John for 
the amount of this debt, he would have a right to retain the 
amount of this bill. But the plaintiff, by his acts, has been 
the cause of lulling Smith into a false security. Story, 483, 
484.

Where a party may be supposed to rely on a particular 
security, it is enough. Case of New England Bank, 1 How., 
234.

The death of St. John does not defeat the lien. Story on 
Agency, 378 to 388, authorities collected.

It is a general rule, that where a factor holds property as 
his own, the real owner cannot come in and claim, where third 
persons are concerned, having claims upon the agent. 5 
Taunt., 56; 2 Bell Cora., §§ 807 to 812; Chit. Com. L., 544, 
545, 546; 2 Bell. Com., 789 to 806.

*7691 * Berrien, in reply. ,
J The controversy here is not about general principles, 

but their application. The cases in Taunton and 6 Vesey estab-
lish, that between a sub-agent and principal there is no privity. 
I do not deny the existence of the general rule which these 
cases support, but say that there are exceptions to the rule, of 
which this is one. (Mr. Berrien here examined the cases.) 
One of the exceptions is, where it is manifest that some other 
person would be employed.

As to the equities of the parties. Shall the defendant retain 
money which confessedly belongs to the plaintiff, when the 
position of the defendant has undergone no change in conse-
quence of getting this money? If his circumstances had been 
changed upon this account, I have conceded that he could 
retain it. Smith could not have been lulled into a false 
security, because the statement affirms that no new transaction 
happened. St. John, therefore, could not have received a fresh 
advance. The case of the New England Bank was decided 
upon the ground that there had been “ mutual and extensive 
dealings; ” that they “ did not draw; ” and that these things 
were like an “ actual advance.” Strike these facts out of the 
case, and it would not have been decided as it was, but would 
then have resembled ours. Here is an insulated transaction, 
without any evidence of advance or forbearance.

Mr. Chief Justice TANEY delivered the opinion of the 
court. ,

We think the question certified has been settled by tne 
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decision of this court, and that it is unnecessary to go into an 
examination of the English laws which were cited in the argu-
ment. It is admitted that the bill was the property of the 
plaintiff, and was transmitted to St. John, at Augusta, for 
collection, and by him transmitted to the defendant, at 
Savannah, where the drawer resided; and that no considera-
tion was paid for the bill, either by the defendant or St. John. 
According to the usual course of dealing among merchants, 
the transmission of the paper to St. John gave him an implied 
authority to send it for collection to a sub-agent at Savannah, 
for it could not have been expected by the plaintiff that 
St. John was to go there in person, either to procure the 
acceptance of the bill, or to receive the money, nor could 
St. John have so understood it. So far, therefore, as the 
question of privity is concerned, the case before us is precisely 
the same with that of the Bank of the Metropolis v. The New 
England Bank, 1 How., 234. In that case, the bills upon 
which the money had been received by the plaintiff in error, 
were the property of the New England Bank, and had been 
placed by it in the hands of the Commonwealth Bank for 
collection, and were transmitted by the last mentioned bank 
to the Bank of the Metropolis, in Washington, where the bills 
were payable. And upon referring to the case, it will be seen 
that the court entertained no doubt of the right of the r*77n 
New England Bank to maintain the action *for money ‘ ‘ 
had and received, against the Bank of the Metropolis; and the 
difficulty in the way of its recovery in the action was not a 
want of privity, but arose from the right of the Bank of the 
Metropolis to retain, under the circumstances stated in the 
case, for its general balance against the Commonwealth Bank. 
In that case, as in the present, the agent transmitting the paper 
appeared, by the indorsements upon it, to be the real owner, 
and the party to whom it was transmitted had no notice to the 
contrary, and the money received was credited to the Common-
wealth Bank. We think the rule very clearly established, 
that whenever, by express agreement between the parties, a 
sub-agent is to be employed by the agent to receive money for 
the principal, or where an authority to do so may fairly be 
implied from the usual course of trade, or the nature of the 
transaction, the principal may treat the sub-agent as his agent, 
ana when he has received the money, may recover it in an 
action for money had and received.

Another question has been raised in the argument, that is, 
whether the defendant has a right to retain on account of the 

j .e fr°m St. John ? As this point has not been 
ver ined, it is not regularly before the court, yet as it has been 
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fully argued on both sides, and evidently arises in the case, it 
seems proper to express our opinion upon it, as it may save the 
parties from further litigation and expense.

Upon this part of the case, as well as upon the question 
certified, we think the case of the Bank of the Metropolis v. 
The New England Bank, decisive against the defendant. It 
appears from the statement that he made no advances, and 
gave no new credit to St. John on account of this bill. He 
merely passed it to his credit in account. Now if St. John 
had owed him nothing, upon the principles we have already 
stated, the plaintiff would be entitled to recover the money • 
and we see no reason why he should be barred of his action 
because St. John was debtor to the defendant, since the case 
shows that he incurred no new responsibility upon the faith of 
this bill, and his transactions with St. John remained in all 
respects the same as they would have been if this bill had 
never been transmitted to him. In the case of the Bank of 
the Metropolis and the New England Bank, it appeared in evi-
dence that there had for a long time been mutual dealings 
between these two banks, in the collection of money for each 
other, and that balances were suffered to remain and credit 
given upon the faith of the paper transmitted or expected to 
be received, according to the usual course of their business 
with one another. And the court held, that if credit had 
been so given, the party giving it had the same right to retain 
as if he had made an advance of money; the hazard he ran 
by the extension of the credit giving him as just and equitable 
a right to retain, as if he had incurred responsibility by an 
advance of money. The right to retain, in that case, 
*771 depended upon the fact that credit was given. But

-I in *the case at bar this fact is expressly negatived, and 
there is no ground, therefore, upon which he can retain, 
according to the principles decided in the case referred to.

As this point, however, is not in strictness regularly before 
this court, we shall confine our answer to the question sent 
here for decision, and shall direct it to be certified to the 
Circuit Court, that there was such a privity of contract 
between the plaintiffs and defendant, as would enable the 
former to maintain the action for money had and received.
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Thomas  B. Wins ton  v . The  United  State s .

Where the matter in dispute is below the amount necessary to give jurisdiction 
to this court, the writ of error must be dismissed, on motion.1

Nelson (attorney-general) moved, to dismiss this case for 
want of jurisdiction, under the circumstances stated, in the 
opinion of the court, which was delivered by

Mr. Chief Justice TANEY.
A motion has been made to dismiss the case for want of 

jurisdiction.
It appears that an action was brought by. the United States 

against the plaintiff in error, in the District Court of the 
United States for the northern district of Mississippi, (the 
said court having the powers of a Circuit Court,) for the 
purpose of recovering damages against the plaintiff in error, 
who was a notary public, for having failed to gi^- notice to 
the endorsers of a promissory note, put into his hands for 
protest, whereby the United States lost their remedy against 
them. The note was for $537.27, and the damages in the 
declaration laid at one thousand dollars. There was a ver-
dict and judgment for the sum of $750.36, and it is upon this 
judgment that the writ of error is brought.

The matter in dispute is below the amount necessary to give 
jurisdiction to this court, and the writ of error must therefore 
be dismissed.

Hugh  Ross , adminis trator  of  Hiram  Pratt , deceased , 
Appel lant , v . Will iam  Prenti ss , Marshal , Def end - 
ant .

on ^^ty side of the court below, to enjoin the 
« » *,om levying an execution upon certain property, which execution 

,Or ^wo thousand dollars, an appeal from a decree dis-
sinS the bill will not lie to this court, although the entire value of the 

property may be more than two thousand dollars.
® I11?8 iction of the court does not depend upon the amount of any contin- 

wh^ch one the parties may sustain by a decision 
against him, but upon the amount in dispute between them.

rr r i01™15- Merrill v. Petty, 16 Wall., 345.
v ol . in.—56 gg
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* It was moved by Nelson (attorney-general) to dismiss the 
case for want of jurisdiction, under the circumstances stated 
in the opinion of the court, which was delivered by

Mr. Chief Justice TANEY.
It appears from the record in this case that a bill in chan-

cery was filed in the Circuit Court for the district of Illinois, 
by the appellant against the appellee, who was the marshal 
for that district, stating among other things that the United 
States had recovered a judgment in the District Court for the 
district of Illinois, against one John S. C. Hagan and Gholson 
Kirchenal, for the sum of $600 damages, and $35.25 costs, 
upon which an execution had been issued, directed to the said 
marshal, who had levied it upon a certain lot of land and 
premises described in the bill, upon which the complainant, as 
administrator as aforesaid, held a mortgage to a large amount 
mentioned in the bill, and which he was then proceeding to 
foreclose; and averring that the said property was not charge-
able with the said judgment, and that he was in danger of 
losing the benefit of his mortgage, by a sale under the execu-
tion, and praying that the .marshal might be enjoined from 
making such sale.

Upon this bill an injunction was granted, and the appellee 
afterwards put in his answer, and the cause was proceeded in 
until a final hearing, when the injunction was dissolved and 
the bill dismissed.

It is unnecessary to state more particularly the character of 
the controversy, because the case now comes before us on a 
motion to dismiss, upon the ground that the matter in dispute 
is not sufficient in amount to give jurisdiction to this court.

The motion is resisted by the appellant, who insists that the 
jurisdiction depends on the value of the property upon which 
the execution has been laid, and the amount of the appellant’s 
interest in it. And as the property is worth much more than 
the sum required to give jurisdiction, and the mortgage also 
for a larger amount, he has a right to appeal to this court from 
the decree of the Circuit Court; because, as he allows, he may 
lose the whole benefit of his mortgage by a forced sale under 
the execution.

We think otherwise. The only matter in controversy be-
tween the parties is the amount claimed on the execution. 
The dispute is whether the property in question is liable to be 
charged with it or not. The jurisdiction does not depend 
upon the amount of any contingent loss or damage which one 
of the parties may sustain by a decision against him, but upon 
the amount in dispute between them; and as that amount is 
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in this case below two thousand dollars, the appeal must be 
dismissed.

*The  United  States , Plainti ff  in  Error , v .
Richard  King  and  Daniel  W. Coxe , Defend - l • 
ANTS.1

The certificate of survey alleged to have been given by Trudeau, on the 14th 
of June, 1797, and brought forward to sustain a grant to the Marquis de 
Maison Rouge, declared ante-dated and fraudulent.

The circumstance that a copy of this paper was delivered by the Spanish 
authorities in 1803, is not sufficient to prevent its authenticity from being 
impeached.

Leaving this certificate out of the case, the instruments executed by the Baron 
de Carondelet in 1795 and 1797, have not the aid of any authentic survey to 
ascertain and fix the limits of the land, and to determine its location.2

This court has repeatedly decided, and in cases too where the instrument con-
tained clear words of grant, that if the description was vague and indefinite, 
and there was no official survey to give it a certain location, it could create 
no right of private property in any particular parcel of land, which could be 
maintained in a court of justice.8

An equitable title is no defence in a suit brought by the United States. An 
imperfect title derived from Spain, before the cession, cannot be supported 
against a party claiming under a grant from the United States.4

The act of Congress of the 29th April, 1816, confirming the grant to the 
extent of a league square, restricted it to that quantity, and cannot be con-
strued as confirming the residue.

Query: Whether the acceptance, by the claimant, of this league square, affect-
ed his title to the residue.

This  case was brought up, by writ of error, from the Cir-
cuit Court of the United States for East Louisiana.

It involved a claim for upwards of two hundred thousand 
arpens of land in Western Louisiana, commonly known as the 
Maison Rouge claim, the history of which is this:

About the year 1795, a number of French royalists arrived 
in New Orleans, and amongst them the Marquis de Maison 
Rouge, a knight of St. Louis, who had been banished from 
France, and whose property had been confiscated in the Revo-
lution.

On the 1st of January, 1795, he obtained the following 
passport:

Mates?- King, 7 H°w., 8Foll owed . Magwire v. Tyler, 8 
2^7x2’ rr . Wall, 660; IT Auterive v. United
J°we d . United States v. States, 11 Otto, 707.

and ATew Orleans, 11 4 Appl ied . Uri ed States v. Hughes,
th  rr a States v. Turner, 11 How., 568. Cite d . Fremont v.
h X ih.n D' I' Kslava, 9 United States, 17 How., 576; Tyler v. Mow., 448, Doe v. City of Mobile, Id., Magwire, 17 Wall., 280.
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“The Baron de Carondelet, knight of the religion of St. 
John, brigadier of the royal armies, governor vice-patron of 
the provinces of Louisiana, West Florida, and inspector of 
the troops thereof, &c., &c.

“It is hereby permitted Messrs. De Maison Rouge, De 
Breard, and other persons of their suite, to pass on to Oua-
chita, to examine its position, and there to form a settlement. 
In consequence, Mr. de Filhiol will afford them every assist-
ance, and the information necessary for that object.
“Given in our government-house, at New Orleans, this 1st 

day of January, one thousand seven hundred and ninety- 
five.

“ Signed, The  Baron  de  Carondele t ,
Andrew  Lopez  Armes to .”

On the 17th of March, 1795, the following contract was 
entered into:

*“We, Francis Lewis Hector, Baron de Carondelet, 
L knight of Malta, brigadier-general of the royal armies 
of his Catholic majesty, military and civil governor of the 
provinces of Louisiana and West Florida; Don Francis Ren-
don, intendant of the army and deputy superintendent of the 
royal domains in the said provinces; Don Joseph de Orue, 
knight of the royal and distinguished order of Charles Third, 
principal accountant for the royal chests of this army, exercis-
ing the functions of fiscal of the royal domains, declare, that 
we agree and contract with the Senior Marquis de Maison 
Rouge, an emigrant French knight, who has arrived in this 
capital from the United States, to propose to us to bring into 
these provinces thirty families, who are also emigrants, and 
who are to descend the Ohio, for the purpose of forming an 
establishment with them on the lands bordering upon the 
Washita, designed principally for the culture of wheat and 
the erection of mills for manufacturing flour, under the fol-
lowing conditions:

“1. We offer, in the name of his Catholic majesty, whom 
God preserve, to pay out of the royal treasury two hundred 
dollars to every family composed of two white persons fit for 
ngriculture, or for the arts useful and necessary for this estab-
lishment, as house or ship-carpenters, blacksmiths and lock-
smiths, and four hundred dollars to those having four labor-
ers ; and in the same way, one hundred to those having no 
more than one useful laborer or artificer, as before described, 
with his family.

“ 2. At the same time, we promise, under the auspices of om 
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sovereign monarch, to assist them forward from New Madrid 
to Washita, with a skillful guide, and the provisions necessary 
for them till their arrival at their place of destination.

“3. The expenses of transportation of their baggage and 
implements of labor which shall come by sea to this capital 
shall be paid on account of the royal domains, and they shall 
be taken on the same account from this place to the Washita: 
provided, that the weight shall not exceed three thousand 
pounds for each family.

“4. There shall be granted to every family containing two 
white persons fit for agriculture ten arpens of land, extending 
back forty arpens, and increasing in the same proportion to 
those which shall contain a greater number of white cultiva-
tors.

“5. Lastly, it shall be permitted to the families to bring or 
to cause to come with them European servants, who shall bind 
themselves to their service for six or more years, under the 
express condition that, if they have families, they shall have a 
right, after their term of service is expired, to receive grants 
of land, proportioned in the same manner to their numbers. 
Thus we promise, as we have here stated, and that it may 
come to the knowledge of those families which propose to trans-
port themselves hither, we sign the present contract with the 
aforesaid Senior Marquis de Maison Rouge, to *whom, 
that it may be made plain, a certified copy shall be fur- L 
nished.

“Signed, The  Baron  de  Carondelet .
Francis  Rendon .
Joseph  de  Orue .
The  Marquis  de  Mais on  Rouge .

“ New Orleans, the VI th of March, 1795.”

On the 14th of July, 1795, this contract was approved by 
the king as follows :

“ Having laid before the king what you have made known 
in your letter of the 25th of April last, No. 44, relative to the 
contract entered into with the Marquis of Maison Rouge for 
the establishment on the Washita of thirty families of farmers, 
destined to cultivate wheat for the supply of these provinces, 
his majesty,, considering the advantages which it promises, 
compared with the preceding, has been pleased to approve it 
m all its parts.
. “ By his royal direction, I communicate it to you for youi 
information. God preserve you many years.

„ , _ , “ Signed, Gardogori .
Madrid, 14iA of July, 1795.

“The Intendant of Louisiana.” 885
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On the 12th of August, 1795, the following letter was 
addressed to the Marquis de Maison Rouge :

“New Orleans, August 12, 1795.
“ Sib  :—I have received the honor of your letter of the 

25th June last, with a statement of the families. Your perse-
verance, in the opinion you have formed of the excellence of 
the lands you inhabit, and which you are going to make 
flourish for the happiness of this province, as well as for those 
in its neighborhood which ought to partake of these advanta-
ges, ought to animate you to make the greatest efforts to effect 
its early accomplishment. The picture you draw of these 
enchanted places convinces me of the solidity of your judg-
ment, and of the fortunate selection you have made in your 
plan, as well as of the facility of means to carry it into execu-
tion in all its branches.

“ I have paid Mr. Merieult the $300 for Alexander Laurent, 
Peter Relè, and James Fèret.

“ By this opportunity, I inform the commandant of what is 
to be done when any new family arrives—giving him distinctly 
to understand that, if the least formality or a certificate is 
wanting, and not conformable to the copy which I send him, 
no payment whatever will be made from the royal treasury.

“ I have the honor to be, with respect, sir, your very humble 
and most obedient servant,

« Signed, Fbancisco  Rendon .
“ Mr. De Maison Rouge.”

*7761 *^n August, 1796, the following letter
-I was written :

“Under this date, I have written to the commandant, John 
Filhiol, as follows :

“ By the Certificates which you sent me in behalf of the 
individuals who were brought here lately by the Chevalier 
Breard, I learn that there were among them many single 
men, who cannot, therefore, be considered as composing 
families, and, consequently, they ought not to have received 
the $100 stipulated in the 1st article of the contract which the 
Marquis of Maison Rouge made with the governor and 
intendant of this province. On this occasion, we passed oyer 
this irregularity in order to avoid disputes in future, it being 
inconsistent with the spirit of the contract, and of no use to 
the interests of the king, to spend the public money on indi-
viduals who, having no inducements to remain in the country, 
could leave it with the same facility they came. It must not 
occur again : and inform the Marquis that there are no funds
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in the public treasury destined to that object; and that as 
soon as he has completed the number of thirty families which 
he contracted for, nothing will be paid out of the royal treasury 
to any who should exceed that number, and who wish to come 
and establish themselves in this district; and you will consider 
yourself instructed to this effect, and conform to it in future, 
advising me in conformity of what is done in the premises. I 
consider you as the agent, and authorized to act for the 
Marquis of Maison Rouge, in the business of bringing families 
to that post, and, therefore, communicate this for your govern-
ment and information. The Lord preserve you many years.

“Signed, Juan  Venture  Morales .
“ To Mr. Augustus de Breard.
“New Orleans, 26iA August, 1796.”

On the 14th of June, 1797, it was alleged that Trudeau, the 
surveyor-general, issued the following certificate:

“ Figurative plan of the thirty leagues of superfices of land 
granted to the Marquis of Maison Rouge, not including the 
lands held by anterior titles.
“ Don Carlos Trudeau, surveyor-general and particular of 

the province of Louisiana.
“ I certify in behalf of the Marquis of Maison Rouge, that 

the plats of land represented and sketched in the foregoing 
plan .of vermilion color, may contain thirty superficial leagues, 
to wit: the first plat marked No. 1, on the right bank of the 
river Ouachita, commencing or starting five arpens below the 
mouth of the bayou Cheniere au Tondre till it reaches the 
bayou Calumet, with the depth necessary to complete or pro-
duce one hundred and forty thousand superficial arpens. The 
second plat marked No. 2, on the left bank of the same river 
Ouachita, to start or begin two leagues below the Fort 
Miro at *the point called Laine, till it reaches the '' 
prairie de Lee, with the necessary depth to complete or produce 
sixty thousand arpens superficial. The third plat marked No. 3, 
to start in front of the bayou de la Loutre, and from thence 
on a line running south sixty-five degrees east to the bayou 
biar, which line the bayou Siar and bayou Barthelemy, and the 
Ouachita bound said plat No. 3 and the plat No. 4, on the 

bank of the Ouachita, to start in front of the entrance
ayou Barthelemy, running down the river till it reaches 

e bayou la Loutre; which plats Nos. 3 and 4, with the cor- 
fhSP° l  ln j ° j  necessary depth, are to complete eight thousand 

ree, e<^ ^ani^ forty"four superficial arpens, and, added to 
e p ats Nos. 1 and 2, form together the superficial total of
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two hundred and eight thousand three hundred and forty-four 
superficial arpens, equal to the foregoing thirty leagues, at the 
rate of two thousand five hundred toises or fathoms per side 
for each league, which is the agrarian measure of this province; 
it being well understood that the lands included in the fore-
going plats, w’hich are held by titles in form, or by virtue of a 
fresh decree of commission, are not to compose a part of the 
foregoing thirty leagues; on the contrary, the Marquis of 
Maison Rouge promises not to injure any of the said occupants, 
promising to maintain and support them in all their rights, 
since, if it should happen that the said thirty leagues should 
suffer any diminution of the land occupied, there will be no 
objection or inconvenience to the said Marquis of Maison 
Rouge’s completing or making up the deficiency in any other 
place where there are vacant lands, and to the satisfaction of 
the concerned.

“And in order that it may so appear or be made patent, I 
give the present, with the preceding figurative plan, formed or 
drawn by order of the governor-general, the Baron de Caron- 
delet, to which faith is to be given this 14th of June, one 
thousand seven hundred and ninety-seven.

“ Signed, Carlos  Trudeau .
“ Noted in book A.”

On the 20th of June, 1797, the following grant was issued:

“ The Baron de Carondelet, knight of the order of St. John, 
marshal de camp of the royal armies, governor-general, vice 
patron of the provinces of Louisiana and West Florida, 
inspector of troops, &c.
“ Forasmuch as the Marquis de Maison Rouge is near com-

pleting the establishment of the Washita, which he was 
authorized to make for thirty families, by the royal order of 
July 14,1795, and, desirous to remove, for the future, all doubt 
respecting other families or new colonists who may come to 
establish themselves, we destine and appropriate conclusively 
for the establishment of the aforesaid Marquis de Maison 
Rouge, by virtue of the powers granted to us by the king, the 

thirty superficial leagues marked in the plan annexed 
*to the head of this instrument, with the limits and 

boundaries designated, with our approbation, by the surveyor-
general Don Carlos Lareau Trudeau, under the terms and con-
ditions stipulated and contracted for by the said Marquis de 
Maison Rouge.

“ And that it may at all times stand good, we give the pres-
ent, signed with our hand, sealed with our seal at arms, and 
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countersigned by the underwritten honorary commissary of 
war and secretary of his majesty for this commandancy 
general.

“Signed, The  Barox  De Carondel et . 
Andres  Lope z Armest o .

“ New Orleans, the 20th of June, 1797.

“Note .—That in conformity with his contract, the Marquis 
de Maison Rouge is not to admit or establish any American in 
the lands included in his grant.

“Signed, The  Baron  De Carond elet .”

In the latter part of the year 1799, Maison Rouge died, 
leaving a will, which was dated on the 26th of August, in 
that year. It was as follows:

“ First.—Recommending my soul to the same Lord God who 
gave it to me, and created and redeemed it at the price of his 
most precious blood, passion, and death, I implore him by the 
most holy bowels of his divine mercy, that he will pardon it 
and send it to eternal rest among the chosen, for which it was 
created.

“ My body I order to be placed in the earth, out of which it 
was made; and when I die, I desire to be buried in the plain-
est manner, and that my funeral shall take place in such place 
as my executor chooses, to whom I leave the management of 
the rest of my funeral and interment, in order that he may act 
as to him appears best—such being my will and pleasure.

“ I also direct that three masses be said for the rest and 
repose of my soul, for each of which three bits or rials shall 
be paid once, and to each of the donations into which my 
goods and effects are divided.

“ I also declare that I am a bachelor, that it may so be made 
manifest and certain. I also declare and make known that I 
possess property in Paris, Berry, and Querry, which was con-
fiscated, of which I possess no documents to establish mv 
claim.

“ I also declare that I possess in Ouachita, a house and land, 
which I give and bequeath to my servant-maid, called Maria, 
an B'ish woman—such being my wish and pleasure.

“ I also declare that I owe some small sums to my work 
people, "which I desire to be paid from the present harvest.

I also name as my executor and property holder Mr. Louis 
, ouhgny, whom I empower and give authority to, after my 
eath, to take, possession of my goods and property, without 
e intervention or interference of judicial proceedings; to 
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*make inventories, valuations, and sales thereof; to appoint 
such appraisers as he chooses, and to adopt all necessary 
proceedings until my mortuary affairs are concluded and 
wound up; for which purpose, I postpone and extend the year 
of executorship, and further time which may be necessary 
for that purpose; and such is my will and pleasure.

“ I also declare that I have, at the house of Don Pedro, all 
the articles necessary to build a saw-mill for cutting plank, and 
a pump auger.

“ I also desire and declare that, in the donation which by 
this will I make to my servant-maid Maria of a house and 
land, there is only included five acres front, by the usual 
depth, and the aforesaid house, and not the rest, or other land; 
such being my will and pleasure.

“ And the residue and remainder of my goods, rights, and 
actions, as well within as out of this province, in case my 
parents are dead, I constitute and name, for my sole and uni-
versal heir, the aforesaid Louis Bouligny, in order that, after 
my decease, he may have and inherit them, with the blessing 
of God and myself; and such is my will and pleasure.

“I revoke and annul, and declare void, cancelled, of no 
value nor effect whatever, any other wills and testamentary 
dispositions I may have heretofore made by word, or in writ-
ing, which I desire no faith or value shall be attached to, 
saving and excepting this, which I at present authorize and 
declare in such manner and form as may stand good and right.

“ In faith of which, this instrument is dated in the city of 
New Orleans, the 26th of August, one thousand seven hun-
dred and ninety-nine.

“ I, the notary, give faith to and know the declarer, who, to 
appearance, possesses his natural judgment, memory, and 
understanding, and signed it in the presence of Don Andres 
Lopez de Armesto, honorary commissary of war and secretary 
of this government, Dn. Pedro Gondillo, and Dn. Vizente 
Texeiro Lientard, inhabitants.

“De  Maison  Rouge .

In 1802, Bouligny went upon the ground and caused a sur-
vey to be made by McLaughlin, who had been a deputy-sur-
veyor under Trudeau.

In 1803, Daniel Clarke applied for and obtained from the 
intendant-general of New Orleans copies of the contract with 
Maison Rouge, and of the order of the 14th July, 1795.

Congress having passed an act for the purpose of ascertain-
ing the rights of persons to land within the dis xict and tern- 
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tory of New Orleans, the commissioners appointed under that 
act reported upon Bouligny’s claim as follows:

*“ Claims to land in the county of Washita. [*780

Reported Register’s By whom Original pro- Quantity Nature and date Clas«
No. No. claimed. pnetor or claimed. of title or claim.

claimant.

***** * * * * * * * *
M
"q 16 11 Louis Bou- Marquis de 30 square Spanish grant B.

ligny. Maison Rouge, leagues. 20th June,
M H97.

IS * * * * * * * * * * * * *

Class B, in which the claim was placed by the commission-
ers, is thus described by them.

To the second class, comprising “ claims which, though not 
embraced by the provisions of the said acts, ought, neverthe-
less, in the opinion of the commissioners, to be confirmed in 
conformity with the laws, usages, and customs of the Spanish 
government,” the letter B will be affixed.

By an act of the 29th April, 1816, the claims marked B 
were confirmed: “ provided, nevertheless, that under no one 
claim shall any person or persons be entitled under this act to 
more than the quantity contained in a league square.”

In 1841, the defendant Coxe, who had become owner of 
this claim, applied for patents for a league square, which were 
accordingly given him, under the circumstances stated in the 
opinion of the late Mr. Attorney-General Legaré, under date 
of 22d December, 1841.

On the 13th of February, 1843, the United States, by Bai- 
lie Peyton, their attorney, filed a petition in the Circuit Court 
of the United States, stating that Richard King had taken 
possession of, and claimed title to, a part of the land. The 
petition prayed that the land might be adjudged to belong to 
the United States, &c., &c.

King answered and called Coxe in warranty, who also 
answered and set forth his title in extenso under the grant to 
Maison Rouge.

On the 10th of July, 1843, the court, after argument, pro-
nounced the following decree:

The court having maturely considered the law and the
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evidence in this case, doth now order, adjudge and decree, 
that the plaintiff’s petition be dismissed, and that the grant 
made by the Baron de Carondelet, as the governor of Louisi-
ana, on the 20th June, 1797, to the Marquis de Maison Rouge, 
be and the same is hereby declared valid; that the said Rich-
ard King, the defendant, and the said Daniel W. Coxe, war-
rantor, be and they are hereby declared and recognized to be 
the lawful owners of the parts of the said grant held by 

them, as described in the answer of the said Richard 
‘ J King, *and in the schedule ‘A,’ and that they be 

quieted in the ownership and possession of the same.
“ Signed, Theo . H. Mc Caleb , U. S. Judge.”

In the course of the trial, the United States filed five, and 
the defendants three bills of exceptions. The following were 
assigned as errors on the part of the United States.

1. That in the matters stated in the several bills of excep-
tion, not necessary here to be re-stated, the court below com-
mitted error.

2. That the evidence in the cause does not sustain the claim 
of title of the defendants to the lands in controversy.

3. That the acceptance by the defendant Daniel W. Coxe, 
of a patent for one league square of said land, under the act 
of Congress of the 29th April, 1816, operates as an extin-
guishment of his title to any other portion of said land.

The evidence referred to in the second point of error 
was very voluminous. It consisted of a number of letters 
written by the Baron de Carondelet, by the Marquis de Mai-
son Rouge, and by others, and of the deposition of sundry 
persons ; all of which it is impossible to insert at length or to 
compress within a reasonable compass.

Nelson, (attorney-general) for the United States.
Coxe, for the defendants.

Nelson, after referring to and explaining the papers above 
cited, laid down four propositions which he proposed to 
maintain.

1. That the paper relied upon by the defendants is not 
a grant.

2. That assuming it to be so, it was to take effect upon con-
ditions which were not complied with.

3. That the paper purporting to be a survey by Trudeau is 
a forgery, and covers land not covered by the grant.

4. That the grant is void from indefiniteness, and cannot be 
located. (As the decision of the court turns upon one of 
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these points only, it is deemed unnecessary to report the argu-
ments of the respective counsel upon the other points.)

3. That the paper purported to be a survey is a forgery; 
and, apart from that paper, the grant contains no description.

It is remarkable that no one ever saw this survey, although 
professing to have been made in 1797, until 1803. It was not 
appended to the grant. In 1802 there was a grant by Tru-
deau to Filhiol, of land below Fort Miro, and yet the survey, 
made in 1797, calls for Filhiol’s line which was not established 
until 1802.

Moreover, this grant to Filhiol says that his land is bounded 
on every side by vacant lands, and yet if the former survey 
were genuine, Filhiol’s grant was in the midst of land which 
had been granted to Maison Rouge.

(Mr. Nelson then examined minutely the testimony r*»«« 
of various *persons; of Mr. Filhiol, the commandant of *- 
the post of Washita, from 1783 to 1800; of the widow 
Bayergeon; of Mr. Pomier, a settler under the contract; of 
Mr. Belin; of Mr. McLaughlin, who said that Trudeau was 
never on the spot, and never had any other deputy-surveyor 
than himself.)

In 1802, Bouligny went out to the spot and had a plat made 
by McLaughlin, who says, that the “plat dated 14th June, 
1797, is copied” from the one which he made in 1802.

Coxe, for defendants, gave a history of the case, and 
referred to various state papers: Report of a Committee, 
Senate U. S., July 20, 1842; Instructions of Solicitor of the 
Treasury, December 23, 1842; 2 American State Papers, 
June 9, 1813; Land Laws, 744, 745; 3 Greene’s Public 
Lands, 247.

In 1 Laws U. S., Brown’s edition, 549, this title is set out 
just as it is in the present record.

In 2 Land Laws, (American State Papers,) 771, 774, there 
is a copy of the very plat which we have.

It is objected that no one ever saw Trudeau’s certificate of 
survey until 1803. At the foot of the grant, in Spanish, 
which is in the record, are these words: “ Anotado en el libro 
A, No. 1, vergo 38, y copia sicada.”

What became of the book A, we do not know.
In American State Papers, Public Lands, vol. 2, page 774, 

,.ere a translation of Trudeau’s certificate of survey, with 
the following remark:

“ Land-office, Opelousa, Aug. 15, 1812.
The foregoing is the substance of the proces verbal, (cer-
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tificate,) of the surveyor-general, subjoined to the plat, (of 
which the annexed is a copy,) filed in the claim of Louis 
Bouligny, holding under Maison Rouge.

“ S. Schacire , Translator to the Commissioners.
L. Posey , Clerk of the Board.”

If there is any defect in the record, the government must 
bear the consequences, for all the Spanish books were handed 
over to the public authorities. It is the first time that this 
paper was ever denounced as a forgery. The grant itself 
says, “ Marked in the plan annexed,” showing that some plan 
was annexed to it. The evidence of Tessier verifies it. He 
was a principal clerk in the office for making grants of land 
under the Spanish government, and this grant is in his hand-
writing. He says he “ cannot recollect whether he had or had 
not Trudeau’s figurative plan and procès verbal before him, 
but he is certain that he performed his duty, either by dicta-
tion or written instructions of his superiors, or by seeing the 
document B, though he cannot say in which of the three 
respective modes he acted upon this occasion.”
*7«^1 *The decision of the board of commissioners is final

-I against the United States. In the case of McDonogh 
n . Millaudon, decided at this term, the court say that a com-
plete grant requires no confirmation by Congress. The limit 
to a league square in the confirmatory act does not negative 
the residue of the title ; there are no words to that effect. 
The proviso was put in because it was thought that Spanish 
governors could not grant more than a league square. This 
court entertained the same doubt. 4 Pet., 511.

Congress could not annul the title to the land beyond 
a league square, because it rested on a treaty. The. act does 
not profess to annul it, but leaves it where it found it, subject 
to judicial decision. This construction of thé act reconciles 
it with justice and good faith, and these considerations w$re 
held to be operative in 2 Wheat., 203, 6 Pet., 718. The 
United States never claimed what was severed from the public 
domain. Our title, therefore, is equal to a patent, and can 
only be assailed on the ground of fraud. This is a charge 
which is easily made. It is not pretended that any was prac- 
tised on Carondelet, nor is the signature of Trudeau denied, 
but it is said to be ante-dated. The United. States knew all 
about these papers, but the petition in this case, does no 
allege fraud. It is true that the defendants are said to have 
no title. But suppose we were in chancery, would the cour 
permit a party to raise such a question upon the trial i i was 
not alleged in the bill? It ought to have been put in issue
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and evidence taken upon it, and in that case the onus pro- 
bandi would have been upon the United States. By the 
treaty they became possessed of all vacant domain and must 
make out their title. It will not do to claim all and make 
the defendant show his title. 9 Pet., 298; 2 Burchard’s Land 
Laws, 669.

The fraud here is charged upon high functionaries of a 
foreign government forty-eight years ago. Fraud, for what 
purpose? There was no motive for it. .Carondelet might 
have made the grant if he chose; he had the power to do it. 
Both these papers were before Congress in 1820, and the 
defendant met the accusations which were then brought 
against them. The United States have never attempted to 
rescind this patent for twenty years. If they were a private 
person, they would be bound by their acts. The accusation 
of fraud now made by the attorney-general rests on two 
grounds:

1. A pamphlet published by Giraud.
2. On evidence taken in another suit.
With regard to the pamphlet, it has been answered in the 

same way. With regard to the other, the evidence was taken 
under a notice served by a hostile party before another hostile 
party, all on the same day, and the suit then prosecuted.

(Mr. Coxe then examined this testimony.)

Nelson, in reply and conclusion.
This is a mere question of title, to be settled on prin- 

ciples of law. *The defendant claims under a grant L 
from the Spanish government. The treaty gave the public 
domain to the United States. There is no contest about their 
title, if the land had not previously been granted by Spain. 
We concede freely that the United States only succeeded to 
the rights of Spain, and that all grants, perfect or imperfect, 
are binding. If the rights were imperfect, the United States 
are bound in equity to carry them out; but not this branch of 
the government, which can look only at the legal title. Is 
this such ?

But first let us examine a proposition laid down by the 
other side, that this claim has been recognized by all the 
departments of the goverpment. If so, the United States 
must be estopped. If Congress has conferred a title on the 
representatives of Maison Rouge, there is an end of the ques-
tion. So, if the judiciary has recognized it. But no misap-
prehension of the executive on such a subject is binding on 
this court.
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(Mr. Nelson here examined the papers ana documents cited 
by Mr. Coxe.)

The laws requiring commissioners to report to Congress, 
cannot be construed as erecting them into a judicial tribunal 
whose decisions should be final.

The alleged legislative confirmation is equally defective.
(Mr. Nelson here referred to 2 Story, 1410, 1429.)
The executive department of the government has always 

resisted this claim from 1804. It offered the lands for sale, 
but withdrew them on account of the dispute. A survey had 
to be made to ascertain what was unclaimed.

There has been no regulation by any branch of the govern-
ment, but the question is entirely open for this court.

It is said that no fraud was alleged in the court below. 
That is very true. But it would have been odd, if the United 
States, when instituting a proceeding similar to an ejectment, 
had gone on in their declaration to say that the title of the 
defendant was fraudulent.

It is also said that we have no right to supervise the action 
of the Spanish authorities. This is true, if they are bona fide, 
but not if they are fraudulent. Congress has always pro-
vided, in its laws, for cases of fraud. The fraud was con-
cocted in 1802, after Carondelet had gone away.

It is true that a great part of the testimony was taken in 
another case; but it was introduced into this by consent, and 
the defendant must abide by it.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

This case is one of great importance, from the amount of 
property in dispute; and if the court entertained any doubt 
upon the questions of law or of fact which are presented by 
the record, we should regard it as our duty to hold it under 
advisement, and postpone the decision to another term. But 
*7851 Principles of law upon which it * depends are not

■J new in this court, and have often been the subjects of 
discussion and consideration since the cession of Louisiana 
and Florida to the United States. And having, after a care-
ful examination of the evidence, formed a decided opinion 
upon the facts in the case, we deem it proper to dispose of it 
without further delay.

The claim in question arises upon two instruments of writ-
ing, executed by the Baron de Carondelet, civil governor of 
Louisiana; one in 1795, and the other in 1797; the latter of 
which is alleged, by the defendant in error, to be a grant to 
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the Marquis de Maison Rouge, for the land included in a plat 
made out by Trudeau, the surveyor-general of the province, 
and dated the 14th of June, 1797, and which survey embraces 
the land in controversy. It is insisted, on the part of the 
United States, that this certificate of Trudeau is antedated 
and fraudulent; and in order to determine the state of the 
facts upon which the questions of law will arise, the authen-
ticity of this survey will be the first subject of inquiry.

Upon this point, a good deal of testimony has been taken 
upon both sides. But it would extend this opinion to an un-
reasonable and unnecessary length, to enter upon a minute 
comparison and analysis of the testimony of the different wit-
nesses, and of the other evidence contained in the record. It 
is sufficient to say, that, after an attentive scrutiny and colla-
tion of the whole testimony, we think it is perfectly clear that 
this certificate of Trudeau is antedated and fraudulent, and 
we refer to the evidence of Filhiol, McLaughlin, and Pomier, 
as establishing conclusively that the actual survey upon which 
this certificate was made out, did not take place until Decem-
ber, 1802, and January, 1803; and that the one referred to by 
the governor, in the paper of 1797, was for land in a different 
place, and higher up the Washita river. We are entirely con-
vinced that the survey now produced was not made in the 
lifetime of the Marquis de Maison Rouge, who died in 1799, 
but after his death, and at the instance of Louis Bouligny, 
who, according to the laws of Louisiana, was what is there 
termed the forced heir of the marquis; and that it was made 
in anticipation and expectation of the cession of the country 
to the United States; the negotiations upon that subject being 
then actually pending, and the treaty of cession signed on the 
30th day of April, 1803. We see no reason to doubt the 
truth of the witnesses to whom we have referred. On the 
contrary, they are supported by the testimony of other wit-
nesses, and by various circumstances detailed in the record.

It has, however, been argued that, inasmuch as an attested 
copy of this certificate, with the two instruments executed by 
the Baron de Carondelet, were delivered to Daniel Clarke, in 
August, 1803, by the Spanish authorities at New Orleans, 
upon his application for the documentary proofs of the title 
to this land, the authenticity of the paper in question ought 
not to be impeached; and that it is inconsistent with the 
comity due to the officers of a foreign government, *to 
impute to them fraud, or connivance in a fraud, in an 
official.act where their conduct has not been questioned by the 
authority under which they were acting, and to which they
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were responsible. This proposition is undoubtedly true, 
where no other interest is concerned except that of their own 
government or its citizens. And as regards the interest of 
others, the acts of the officer, in the line of his duty, will 
prima facie be considered as performed honestly, and in good 
faith. And although this certificate and the other documents 
were delivered to Clarke after the country had been ceded to 
the United States, yet as possession had not been taken, and 
the evidences of titles to lands in the ceded province were 
still lawfully in the hands of the Spanish authorities, the doc-
uments upon that subject, obtained from the proper officer, 
ought to be regarded as genuine, unless impeached by other 
testimony; and to that extent this court is bound to respect 
the certificate in question. But it would be pushing the 
comity usually extended to the tribunals and officers of a 
foreign government, beyond the bounds of justice and the 
usages of nations, to claim for them a total exemption from 
inquiry, when their acts affect the rights of another nation or 
its citizens. Certainly, the political department of this gov-
ernment has never acknowledged this immunity from inquiry, 
now. claimed for the Spanish tribunals and officers; and in 
every law establishing American tribunals to examine into the 
validity of titles to land in Louisiana and Florida, derived 
from the government of Spain, they are expressly enjoined to 
inquire whether the documents produced in support of the 
claim are antedated or fraudulent; and we have no doubt that 
it is the right of this court to hear and determine whether the 
certificate of Trudeau, although recognized and sanctioned by 
the colonial authorities of Spain, is antedated and made out 
either with or without their privity and consent, in order to 
defraud the United States, and to deprive them of lands 
which rightfully belonged to them under the treaty; and that 
it is our duty to deal with it as the evidence may require. 
We desire, however, to be understood, when speaking upon 
this subject, as not intending to charge the present claimants 
with having participated in the fraud; but from the testimony 
in the record, we are fully convinced that it was committed in 
the manner hereinbefore mentioned, by Bouligny, under 
whom they claim title.

Regarding the case in this point of view, the right of the 
defendant in error must stand altogether upon the instru-
ments executed in 1795 and 1797, by the Baron de Caronde- 
let; and it has not the aid of any authentic survey, to ascer-
tain and fix the limits of the land, and to determine its loca-
tion. The instruments themselves contain no lines or bounda-
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ries, whereby any definite and specific parcel of land was 
severed from the public domain; and it has been settled, by 
repeated decisions in this court, and in cases, too, where the 
instrument contained clear words of grant, that if the 
description was * vague and indefinite, as in the case L 
before us, and there was no official survey to give it a certain 
location, it could create no right of private property in any 
particular parcel of land, which could be maintained in a court 
of justice. It was so held in the cases reported in 15 Pet., 
184, 215, 275, 319, and in 16 Id., 159, 160. After such re-
peated decisions upon the subject, all affirming the same doc-
trine, the question cannot be considered as an open one in this 
court. Putting aside, therefore, and rejecting the certificate 
of Trudeau, for the reasons before stated, the instruments in 
question, even if they could be construed as grants, conveyed 
no title to the Marquis de Maison Rouge for the land in ques-
tion, and, consequently, the defendants in error can derive 
none from him. The land claimed was not severed from the 
public domain, by the Spanish authorities, and set apart as 
private property, and, consequently, it passed to the United 
States, by the treaty which ceded to them all the public and 
unappropriated lands.1 It is unnecessary, therefore, for the 
decision of the case, to say anything in relation to the con-
struction and effect of these two instruments, or the purposes 
for which they were intended.

As relates to the claim of an equitable title arising from the 
number of immigrants alleged to have been introduced under 
these instruments, it would not avail the defendant in error in 
this action, even if the proofs showed a performance equal to 
that contended for on his part. For if these instruments 
were regarded as grants, and it appeared that the Marquis de 
Maison Rouge had originally selected this very district as the 
place where the grant was intended to be located; and the 
immigrants introduced by him had been settled upon it in 
performance of the conditions of his contract; and if it should 
be held that he had thereby acquired an equitable right to 
have the quantity of land mentioned in the paper of 1797 laid 
off to him at this place, still it would be no defence against 
the United States. For in the case of Choteau v. .Eckhart, 2 
How., 375, this court decided that an imperfect title derived 
from Spain, before the cession, would not be supported against 
a party claiming under a grant from the United States, unless 
it had been confirmed by act of Congress. The same point

Approve d . Lecompt v. United States, 11 How., 127.
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was again fully considered and decided, at the present term, 
in the case of Hickey and others n . Stewart and others} These 
decisions stand upon the ground that such titles are not con-
firmed by the treaty itself so as to bring them within judicial 
cognisance and authority; and that it rests with the political 
department of the government to determine how and by what 
tribunals justice should be done to persons claiming such 
rights. If, therefore, this controversy was in a court of equity, 
and no suspicion of fraud rested upon the claim, yet it could 
not be supported against a grantee of the United States, 
because Congress has not confirmed it, nor authorized any 
other tribunal to determine upon its validity. This case, 
*700-1 however, is in a court of law; the petitory action

J brought *by the United States in the Circuit Court of 
Louisiana, being in the nature of an action of ejectment in 
which the decision must depend on the legal title; and that 
title under the treaty of cession being in the United States, an 
equitable title, if the defendant in error could show one, would 
be no defence.

It has indeed been urged in the argument, that the act of 
April 29, 1816, § 1, (3 Story Laws, 1604,) confirmed this 
grant to the claimants to its whole extent. Upon this point 
we do not think it necessary to go into a particular and minute 
examination of the acts of Congress upon this subject, nor 
indeed of the act referred to. Because the provision in this 
act, that the confirmation shall extend only to the quantity of 
land contained in a league square, is in the judgment of the 
court too clear and unambiguous to admit of serious contro-
versy. The restriction of the confirmation to the quantity 
above mentioned, appears to be as plainly stated in the proviso 
as language could make it; and Congress certainly, in a claim 
of this description, addressing itself to the political power, had 
a right to confirm a portion of the claim, and at the same time, 
to refuse to give the claimant a title to the residue, if they 
supposed it just to do so.

Another question of more difficulty arises under this act of 
Congress, but as it has not been pressed in the argument, we 
forbear to express an opinion upon it. It appears that the 
claimant has accepted a patent for a league square. In similar 
cases in Florida, the act of Congress upon that subject provi-
ded, that the patent for the quantity confirmed should not 
issue unless the claimant released all title to the residue. The 
law in relation to the land in question does not, it is true, 
require this release, and the patent was issued and accepted

1 Ante, p. 750.
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under an understanding with the commissioner of the General 
Land-office, that the acceptance should not prejudice the claim 
to the residue. Yet it is a question worthy of serious con-
sideration, how far the acceptance of the land proffered by 
Congress, even under these circumstances, must affect any 
title to the residue, which the party might be supposed to 
have had, and ought to influence the judgment of the court 
where the fact appears in the record. It is unnecessary, how-
ever, to pursue the inquiry, since for the reasons before stated, 
the judgment of the Circuit Court must be reversed.
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APPENDIX.

From circumstances which it is not necessary to explain to the public, the 
two following dissenting opinions of Mr. Justice Mc Lean , in the cases of 
Kendall v. Stokes, p. 87, and The United States v. Gear, p. 121, have beer 
omitted from their proper places, and are here inserted.

Amos  Kend all  )

Stokes  et  al . )

Mr. Justice McLEAN.
This  case is a writ of error. The facts and merits of the 

case are before us only so far as they are connected with the 
legal points raised by the bills of exceptions. I will consider 
these points, and not indulge in a course of remarks which 
could only be proper on a motion for a new trial.

Before taking up the exceptions, I will observe, that from 
the finding of the jury the defendant below was acquitted of 
all malice with which he stands charged in the declaration. 
And I will add that there is nothing in the record inconsistent 
with the inference, that he acted from a sense of duty, and 
with a desire to advance the public service.

The second, third, and fourth counts in the declaration were 
discontinued, so that the judgment was entered on the first 
and fifth counts.

The first count states, that the plaintiffs were contractors 
for the transportation of the mail of the United States under 
William T. Barry, then postmaster-general, and that for 
services so rendered the said postmaster-general caused credits 
to be entered in their accounts on the books of the depart-
ment for the sum of one hundred and twenty-two thousand 
dollars. The defendant below was appointed to succeed 
William T. Barry in the office of postmaster-general, and that 
he wrongfully, &c., caused the above sum of money, which 
had been paid to the plaintiffs as aforesaid, to be suspended 
on the books of the department and to be charged as a debit 
against them ; by reason whereof the plaintiffs were unable to 
obtain from the department moneys under their several con-
tracts for the transportation of the mail, which subjected them 
to great losses in raising funds to enable them to carry on their 
contracts; that their credit was destroyed, and that they were 
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obliged to incur great expense in obtaining payment of the 
above sum, &c.

The fifth count claims damages for the refusal of the post-
master-general to credit them with the amount of the award 
of the solicitor of the Treasury, as by the act of Congress he 
was required to do; by reason whereof they were kept out of 
the money for a long space of time, and were subjected to 
expensive litigations, &c.
*7QM *The first exception, by the defendant below, that I

-■ shall consider, is as follows: “ That the acts of defend-
ant, as postmaster-general, in suspending the allowances men-
tioned in the two letters from P. S. Loughborough, as treas-
urer, both dated 14th May, 1835, the one addressed to Messrs. 
Stockton & Stokes, the other to L. W. Stockton, and above 
given in evidence by plaintiffs, and in continually holding the 
same under suspension and refusing to credit or pay the same 
till the rendition of the solicitor’s award, above given in evi-
dence by plaintiffs, were not such as laid him liable to the 
plaintiffs in the right in which they now sue, to the aforesaid 
action, and that upon the evidence so as aforesaid produced 
and given on the part of the plaintiffs, they are not entitled to 
maintain this action on their said first, second, and third 
counts, of their amended declaration.”

As the second and third counts of the declaration were dis-
continued, no reference can be had to them in considering the 
legal questions in the case.

The court properly refused to give the last clause of the 
above instruction, on the ground that it requested them to 
determine the effect of the evidence. This has been so often 
decided by this court, that no reference to authority is deemed 
necessary. The other part of the exception goes to the 
capacity in which the plaintiffs sue as partners.

The contracts under which they sue were made in the name 
of Richard C. Stockton, but they were made for the benefit of 
the plaintiffs equally, as jointly interested with Stockton. 
When the contracts were about being executed, the post-
master-general was informed that all the plaintiffs were inter-
ested in them; and inquiry was made of him whether the 
contracts made in the name of Richard C. Stockton would 
inure to the benefit of all concerned. The reply was, that 
they would; and with that understanding the contracts were 
signed.

The duties under the contracts were apportioned among the 
parties. From this state of facts, the question arises, whether 
the plaintiffs having a joint interest in the contracts may not 
sue as partners. They made the contracts in the name of
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Richard C. Stockton, and can there be any doubt of their 
right thus to make them? In this view the others are not 
sub-contractors under Stockton, but are jointly interested 
with him in the contracts. And if any thing has been done 
to render the head of the department liable to Richard C. 
Stockton, his associates being jointly interested with him are 
proper parties in the action for damages. The action is not on 
the written contracts, but by those interested in them for a 
wrong done. No subdivisions of the labor among the part-
ners can affect this question. I can have no doubt as to 
the right of the plaintiffs to sustain this action, if there be a 
ground for any action. The Circuit Court, therefore, in my 
judgment, did not err in refusing the above instruction.

*The evidence of O. B. Brown, a clerk in the depart- ^*^01 
ment, to show the interest of the plaintiffs, is objected L 
to, on the ground that parol evidence cannot be heard, to con-
tradict a written agreement. How this applies in the present 
case, it is difficult to perceive. Brown does not contradict the 
written contracts, but swears that the plaintiffs made them 
with the department in the name of Richard C. Stockton. 
And this evidence was admissible, on the ground that where 
any association of individuals bind themselves by a particular 
name or designation, in a written contract, in an action by or 
against the persons thus bound, the facts may be shown by 
parol.

The practice which prevails in this district, of praying the 
court for instructions on the close of the plaintiff’s evidence, 
is a most inconvenient one, and can answer no other pur-
pose than to introduce confusion in the case, and perplex the 
jury. In this case, there were two prayers for instructions on 
the evidence of the plaintiffs, as regards the capacity in which 
they sue; and a similar instruction is again asked after the 
close of the defendant’s evidence. These instructions are 
founded upon the evidence, and are substantially the same, 
though expressed in different words.

The third instruction asked by the defendant in the court 
below, will be considered in connection with the second one 
prayed, after all the evidence had been heard.

The fourth instruction refused by the Circuit Court, was, 
“that the evidence so as aforesaid produced and given, on the 
part of the plaintiffs, so far as the same is competent to sus-
tain any count in the declaration, is not competent and suffi-
cient to be left to the jury, as evidence of any act or acts 
done ot  omitted, or refused to be done by defendant, which 
legally laid him liable to the plaintiffs in this action, under
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such count, for the consequential damages claimed by plaintiff 
in such count.”

This instruction goes only to the admissibility of the evi-
dence. The question would have been more properly raised 
by a motion to overrule the evidence. But viewing it as 
an instruction, it prays the court to instruct the jury that the 
facts proved are not competent and sufficient; not to prove 
the right of the plaintiffs to recover, but to be left to the jury, 
“ as evidence of any act or acts done or omitted, or refused to 
be done by defendant,” &c.

No particular facts proved are alleged to be incompetent 
evidence, and the court, consequently, could not give the 
instruction, provided there was any legal evidence before the 
jury, which conduced to sustain the plaintiffs’ right under any 
one of the counts in their declaration.

That the above instruction should be mistaken by any one 
as a demurrer to evidence, is, to me, very extraordinary.

A demurrer to evidence withdraws it from the jury, but 
this instruction calls upon the court to say whether “ the evi- 
*7091 dence was competent to be considered by the jury.”

J The instruction is not in *form or effect like a demurrer 
to evidence. It was nothing more nor less than an objection 
to the admissibility of the evidence.

The fifth instruction prayed is, as to the capacity in which 
the plaintiffs sue, and which I have already considered.

I now come to the instructions prayed by the defendant 
below after the close of his evidence.

The first one, being substantially of the character of the 
fifth, above stated, will not be examined.

The second instruction was, “if the jury find, from the 
said evidence, that the defendant, as postmaster-general, acted 
in the premises from a conviction that he had the lawful 
power and authority as such postmaster-general, to set aside 
the extra allowances, as claimed under the allowance of his 
predecessor, and to suspend and recharge the same, and from a 
conviction that it was his official duty to do so; and if plain-
tiffs suffered no oppression, injury, or damage, from such offi-
cial act of the defendant, but the inconveniences necessarily 
resulting from such official act, then he is not liable to plain-
tiffs in this action for having so set aside, suspended, and 
recharged such extra allowances.” . . •

The principle imbodied in this instruction is this: if 
an executive officer do an act in good faith, and, as he be-
lieves, within his power, he is not responsible for an injury 
done to an individual.

It will require but little reflection to show, that the 
906
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proposition, to the extent here stated, is unsustainable. 
The principle is made to depend, not upon the character of 
the act or its consequences, but on the intent with which 
it was done. Now there are many duties of an executive 
officer which are purely ministerial, and others which are dis- 
charged under prescribed limitations. It is inconsistent with 
the nature of our institutions, that an irresponsible power 
should be exercised by any public agent. Every officer, from 
the highest to the lowest, in our government, is amenable 
to the laws for an injury done to individuals. An act which 
the law sanctions cannot be considered as injurious to any one. 
And where a discretion may be exercised, if it be exercised 
in good faith, the officer is not responsible for an error of judg-
ment. But this, of necessity, is limited to matters which 
come within his jurisdiction. He can claim no immunity 
beyond this. If he could, he might act without any other 
restraint than his own discretion; and this would be to exer-
cise an unmitigated and irresponsible despotism.

If a member of this court should imprison a citizen, for 
causes over which the law gave him no jurisdiction, he would 
be responsible for damages in an action at law. And it is 
supposed that no higher immunity can be claimed by an 
executive officer. It is a fundamental principle in our gov-
ernment, that no individual, whether in office or out of office, 
is above the law. In this our safety consists.

Of all the powers exercised by the departments of [-*700 
this government, *those of the executive are the most L 
extensive and the most summary. They have not the forms 
and the deliberations of a judicial procedure. Hence it is of 
the utmost importance that the executive power should be 
defined and guarded bylaw. From the nature of these duties, 
an enlarged discretion is indispensable ; and with the exercise 
of this discretion no other power can interpose, and no legal 
responsibility results from its rightful exercise. But this is 
not an unlimited discretion. If its boundaries be not specifi-
cally defined by statutory enactments, yet they are found in the 
thing done, and in the well-established principles of private 
right. The courts are often called on to exercise their dis-
cretion, but it must be a legal discretion. The same rule 
applies, where individual rights are involved, to every execu-
tive officer.

A postmaster-general, by the terms of every mail contract, 
on the happening of certain failures by the contractor, may 
forfeit it. But if he shall arbitrarily annul the contract, 
when by the terms of it he had no power to do so, he is un-
questionably responsible to the party injured. And in such a 
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case, the plea that he acted in good faith and with a desire to 
discharge his duty, would not avail him. He is presumed to 
be acquainted with his duties, and the powers he may exer-
cise. A contrary presumption would suppose him to be un-
qualified to discharge the duties of his office. It therefore 
follows, when a public officer does an act to the injury of an 
individual, which did not come within the exercise of his dis-
cretion, and was clearly not within the powers with which he 
is invested by law, he may be held legally responsible.

In the first count of the declaration, the plaintiffs charge 
that the defendant not only refused to pay to them the sum of 
$122,000, which under their contracts they had earned, and 
which had been credited to them in their accounts: but that 
he caused that sum to be recharged to them, which represent-
ed them, on the books of the department, as defaulters, &c.

Now, had he power to do this? As this point has been 
expressly adjudged by this court, I need refer to no other 
authority.

In the case of the United States n . Bank of Metropolis, 15 
Pet., 400, the court say, “ The third instruction asked the 
court to say, among other things, if the credits given by Mr. 
Barry were for extra allowances which the postmaster-general 
was not legally authorized to allow, then it was the duty of 
the present postmaster-general to disallow such items of 
credit;” and to this instruction this court answer: “The 
successor of Mr. Barry had the same power, and no more, 
than his predecessor, and the power of the former did not 
extend to the recall of credits or allowances made by Mr. 
Barry, if he acted within the scope of official authority given 
by law to the head of the department. This right in an in-
cumbent of reviewing a predecessor’s decisions, extends to 
mistakes in matters of fact arising from errors of calculation, 
*7941 an<^ *n cases rejected claims in which * material tes-

J timony is afterwards discovered and produced. But if 
a credit has been given or an allowance made, as these were, 
by the head of a department, and it is alleged to be an illegal 
allowance, the judicial tribunals of the country must be re-
sorted to, to construe the law under which the allowance was 
made, and to settle the rights between the United States and 
the party to whom the credit was given. It is no longer a 
case between the correctness of one officer’s judgment and 
that of his successor.”

The point here ruled is, in every respect, the point under 
consideration. And the decision is clear and unequivocal 
against the power of the postmaster-general to supervise the 
allowances and contracts of his predecessor. And more 
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especially must this be the case, where the allowances have 
not only been made for services rendered, but credited to the 
party on the books of the department.

On the ground of fraud or mistake, a postmaster-general 
may suspend or annul the acts of his predecessor. But in 
such a case the ground should be set up as matter of justifica-
tion. No such defence has been made in the present case.

Here is an act done by the defendant, as postmaster-general, 
which this court say he had no power to do. And as a conse-
quence of that act great injury has been done to the plaintiffs, 
as alleged in the declaration, shown by the evidence and 
sanctioned by the verdict ot the jury. And here the question 
arises whether the act so complained of subjects the defend-
ant to an action at law. My brethren think it does not; I 
have come to a different conclusion.

In stating the grounds of my opinion, I acquit the postmas-
ter-general of all improper intention. And I not only do this, 
but I am willing to admit, that the circumstances under which 
he acted, were such as to require from him great vigilance and 
firmness. He acted too under the sanction of the President, 
and in accordance with the opinion of the attorney-general. 
These precautionary measures go to explain his action, and 
show that whatever damages might have been incurred by the 
plaintiffs and recovered by them, the defendant should be in-
demnified by the government. He should no more be sub-
jected to loss in this respect than a collector of the customs 
who, under the instructions of the Treasury Department, col-
lects an illegal duty upon goods imported, which subjects him 
to a judgment for damages.

But if the right of action exist, these circumstances cannot 
destroy it. They create a clear case of indemnity by the gov-
ernment, but they do not lessen nor excuse the injurious con-
sequences to the plaintiffs.

There are three grounds on which a public officer may be 
held responsible to an injured party.

1. Where he refuses to do a ministerial act, over which he 
can exercise no discretion.

*2. Where he does an act which is clearly not within 
his jurisdiction. [ *<95

3. Where he acts wilfully, maliciously, and unjustly, in a 
case within his jurisdiction.

first position is sustained by this court in the case of 
Kendall y. The United States, 12 Pet., 613. Speaking of the 
ac required by the law, to be done by the postmaster-general, 
the court say, “It is a precise definite act, purely ministerial; 
n a out which the postmaster-general had no discretion 
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whatever.” And again, in 612, they say, “The plaintiff’s 
right to the full amount of the credit, according to the report 
of the solicitor, having been ascertained and fixed by law, the 
enforcement of that right falls properly within judicial cogni-
sance.” In page 614, they say, “It is seldom that a private 
action at law will afford an adequate remedy,” where the dam-
ages are large. The act required to be done was, that the 
postmaster-general should cause a credit to be entered on the 
books of the department in favor of the plaintiffs below, for a 
certain sum. “His refusal to do this subjected him to an 
action.” This decision then sustains the position, that a 
public officer is liable to an action for damages sustained, for 
refusing or neglecting to do a mere ministerial act, over which 
he could exercise no discretion.

In the case of Ferguson v. Earl of Kinnoull, 9 Cl.’ & F., 
279, a decision in the House of Lords, in 1842, the lord chan-
cellor said, “ When a person has an important public duty to 
perform, he is bound to perform that duty; and if he neglects 
or refuses so to do, and an individual in consequence sustains 
injury, that lays the foundation for an action to recover dam-
ages by way of compensation for the injury he has so sus-
tained.” And he cites Sutton v. Johnston, 1 T. R., 493. His 
lordship further remarks, “A party had applied to a justice of 
the peace to take his examination under the statute of Eliza-
beth, the statute of hue and cry; the justice had refused to 
do this, and the party had in consequence sustained injury, 
because he was deprived of his right of bringing a suit against 
the hundred in consequence of that neglect. It was held, 
upon the principle I have stated, that he was entitled to 
recover damages against the justice for the neglect of his 
public duty; he having in consequence sustained a personal 
injury.” Grreen v. Bucklechurches, 1 Leon., 323, c. 456. He 
states another case, of Stirling v. Turner. “Stirling was a 
candidate for the office of bridgemaster; the mayor refused, to 
take a poll, in consequence of which he brought an action 
against him, and it was held that that action might be sus-
tained to recover damage for the injury. Upon what princi-
ple ? That it was the duty of the Lord Mayor to take the 
poll; that he neglected that duty; that the party in conse-
quence sustained injury, and it was therefore held that the 
action might be maintained.”

In his opinion Lord Brougham says, page 289, “ Courts of 
justice, * ^at is, the superior courts, courts of general 

-* jurisdiction, are not answerable, either as bodies, or by 
their individual members, for acts done within the limits of 
their jurisdiction. Even inferior courts, provided the law has 
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clothed them with judicial functions, are not answerable for 
errors of judgment; and where they may not act as judges, 
but only have a discretion confided to them, an erroneous 
exercise of that discretion, however plain the miscarriage may 
be, and however injurious its consequences, they shall not 
answer for. This follows from the very nature of the thing; 
it is implied in the nature of judicial authority. But where 
the law neither confers judicial power, nor any discretion at 
all, but requires certain things to be done, every body, what-
ever be its name, and whatever other functions of a judicial or 
of a discretionary nature it may have, is bound to obey; and 
with the exception of the legislature and its branches, every 
body is liable for the consequences of disobedience.”

Lord Cottenham said, “ I feel much satisfaction at finding 
that this case has been so deeply considered and so fully dis-
cussed by the noble and learned lords who have preceded me. 
I concur in the opinions which they have stated.”

Lord Campbell said, “ Where there is a ministerial act to be 
done by persons who, on other occasions, act judicially, the 
refusal to do the ministerial act is equally actionable as if no 
judicial functions were on any occasion intrusted to them. 
There seems no reason why the refusal to do a ministerial act 
by a person who has certain judicial functions, should not 
subject him to an action, in the same manner as he is liable to 
an action for an act beyond his jurisdiction. The refusal to do 
the ministerial act is as little within the scope of his functions 
as judge, as the act where his jurisdiction is exceeded. In the 
act beyond his jurisdiction, he has ceased to be a judge.”

And the House of Lords, without a dissenting voice, affirmed, 
on the above principles, the judgment.

2. An officer is liable where he does an act injurious to 
another, which is clearly not within his jurisdiction.

In the case of Tracy et al. v. Swartwout^ 10 Pet. 95, this 
court say, “ It would be a most dangerous principle to estab-
lish, that the acts of a ministerial officer, when done in good 
faith, however injurious to private rights, and unsupported by 
law, should afford no ground for legal redress. The facts of 
the case under consideration will forcibly illustrate this princi-
ple. The importers offer to comply with the law by giving 
bond for the lawful rate of duties; but the collector demands 
a bond in a greater amount than the full value of the cargo. The 
bond is not given, and the property is lost, or its value greatly 
reduced in the hands of the defendant. Where a ministerial 
^pCer s-cts in good faith, for an injury done, he is not
liable to exemplary damages; but he can claim no L 

further exemption where his acts are clearly against law.”
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In the language of Lord Campbell, above cited, “where a 
judge does an act, which is clearly beyond his jurisdiction, he 
ceases to be a judge.” And if he cease to be a judge, all the 
immunities connected with his official character, as relates to 
the act, also cease.

The treasurer of the United States, in the exercise of his 
discretion, withholds the salary of a judicial or other officer, 
on the ground that such officer has not faithfully discharged 
his duties. Now this is a matter about which the treasurer 
can exercise no discretion. He is, therefore, liable to an action. 
And on this principle, any and every officer may be made 
responsible for injuries done to another.

3. That an officer is liable where he acts wilfully, mali-
ciously, and unjustly in a case within his jurisdiction, would 
seem to result from the foregoing considerations. But, as 
there is no pretence that this action is to be maintained on 
this ground, I shall not consider it farther than to say, that the 
law is clear where the facts are established.

The third instruction prayed by the defendant, and refused 
by the court, is as follows: “If the jury, in addition to the 
facts above supposed in the last preceding form of instruction, 
further find, from said evidence, that the defendant, in refus-
ing to credit plaintiffs with such parts of the solicitor’s awards 
as he refused to credit them with as aforesaid, acted from a 
conviction that the solicitor had no lawful jurisdiction or 
authority to audit, settle, or adjust the claims or items of 
claims upon which he awarded the several suras of money, 
constituting the sum of what defendant refused to credit them 
with as aforesaid, and from a conviction that it was therefore 
his official duty to refuse to credit them with so much of the 
amount awarded by the solicitor as aforesaid; and if plaintiffs 
suffered no oppression, injury or damage, from such refusal of 
the defendant, but the inconvenience necessarily resulting 
thereupon, then he is not liable to plaintiffs in this action for 
such refusal.”

This instruction, as the one preceding it, rests the liability 
of the defendant upon the intention with which the act was 
done; and consequently, however injurious it might have been 
to the plaintiffs, if done with a bona fide intent, they are 
without remedy. This principle has been examined under the 
preceding instruction, and nothing further need here be said, 
than that this court, in the mandamus case above cited, held 
that the act referred to in this instruction was ministerial; 
that the defendant had no discretion over it, but was bound 
to enter the credit under the act of Congress. And for not 
doing so, they held he was liable to an action.
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The fourth instruction refused was, “that the defendant is 
not liable in this action for any of his said acts in the premises, 
if, in addition to the facts supposed in the two last r*7qo 
preceding forms of * instruction, the jury believe, 
from the whole evidence, that he acted in the premises with 
the bona fide intention to perform duly the duties of his office, 
and without malice or intention to injure and oppress the 
plaintiffs.”

The record shows no evidence of malice against the defend-
ant below. His liability on other grounds has been already 
discussed.

The third and last bill of exceptions, was, “ the plaintiffs, 
further to support the issues on their part, above joined, pro-
duced and offered evidence to prove their special expenses, 
losses, &c., in consequence of the defendant’s acts in the 
premises, to wit, such expenses and losses as are set out in the 
papers annexed, marked A, B, C, D, (copied in pages 633- 
638;) and also their expenses and losses in the form of bank 
discounts, paid by Stockton and Stokes, on post-office accept-
ances, and interest paid by them on money borrowed from 
May 30th, 1835, to Nov. 9th, 1836, amounting to 89,749.14, a 
particular account whereof (being the same as the document 
52, annexed to the solicitor’s report above given in evidence 
by plaintiffs) they produced, as taken from the books of 
Stockton and Stokes, and proved that all the original entries 
in the said account were in the handwriting of one A. Matter, 
at that time the clerk who kept the said books, and has since 
deceased; and further evidence to prove that Stockton and 
Stokes were in good credit up to May, 1835, when said suspen-
sions were made by order of the defendant, and that their 
credit was afterwards destroyed in consequence of such sus 
pensions.” To the admission of which evidence defendant 
objected, but the court overruled the objection. This objec-
tion goes to the entire evidence in the case. And although a 
part of that evidence thus objected to should have been over-
ruled, if specially objected to; yet as the exception extended 
to other evidence clearly admissible, it was properly overruled. 
This point has been so often decided, and is, in itself, so 
evident, that I shall not cite any authority. The objection, to 
prevail, must always be limited to that part of the evidence 
offered, which is incompetent.

.Does the mandamus suit bar this action? My brethren 
think it does; in my opinion it does not.

There is no plea in bar, and how the proceedings by manda-
mus can constitute a bar, without being pleaded, I am at a 
loss to determine. It is true, those proceeding's were given in
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evidence by the plaintiff's, to show what expense they had 
incurred, in prosecuting that suit, for the balance of the 
award, which should have been credited promptly by the 
postmaster-general. But how can this constitute a bar to this 
action ?

What was the object of the mandamus; not to recover 
money, but to obtain an order from the court directing the 
postmaster-general to enter a credit to the plaintiffs for the 
*7091 ^a^ance the a'vai‘d, on the books of the department.

J And such an order was made by the *court, in pursu-
ance of which the credit was given. The act of the 2d of 
July, 1836, referred the claims of the plaintiffs, against the 
Post-office Department, to the solicitor of the Treasury, who 
was authorized to make them “such allowances, therefore, as, 
upon a full examination of all the evidence, may seem right 
according to the principles of equity; and that the postmaster- 
general be, and he is hereby directed to credit the plaintiffs 
with whatever sum or sums of money, if any, the said solicitor 
shall so decide to be due to them, &c.” The solicitor reported 
in favor of the plaintiffs $161,563.89, as the amount of princi-
pal and interest due to them by the department. Of this sum 
$122,101.46 were credited to the plaintiffs on the books of the 
department. But the postmaster-general refused to credit the 
balance, and for this cause the mandamus was brought.

Could the mandamus have been pleaded in bar of the pres-
ent action ? The objects of the two suits are entirely distinct. 
By the mandamus, a credit for the full amount of the sum 
awarded to the plaintiffs was sought. By the present action 
the plaintiffs seek to recover damages sustained by them, in 
their business as contractors for the transportation of the 
mail, by reason of the suspension of more than $120,01)0 
which they had earned, and which had been allowed and cred-
ited to them by the predecessor of the defendant; but which 
the defendant had recharged against them. And also for the 
refusal to credit $39,000 of the award, as the law required..

Notwithstanding this suspension and refusal, the plaintiffs 
allege that they were required rigidly to perform their con-
tracts with the department, which they did at a great expense 
and sacrifice; and that in the prosecution of their rights, they 
were subjected to great expense in employing counsel, loss of 
time, &c. This is the foundation of the present action. And 
it is only necessary to state it to show that the mandamus,if 
pleaded, could have been no bar. The two actions are dis-
tinct in their character and objects, and also in the.evidence 
on which they rest. Interest was allowed to the plaintiffs for 
the sums of money withheld from them by the department;
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but no allowance was made by the solicitor to the plaintiffs 
for the consequential damages sustained by them in the prem-
ises. The evidence acted upon by the solicitor, as stated in 
document 52, was before the jury, but the plaintiffs could 
claim no item which had been allowed by the solicitor. The 
sums allowed by the solicitor had been credited to the plain-
tiffs. Those sums, therefore, constituted no part of the pres-
ent case. Still the document was proper evidence to prove 
the award of the solicitor, as a part of the proceedings in the 
mandamus case. Indeed the record in that case was properly 
received as evidence to show the delays and expenses to which 
the plaintiffs were subjected by the acts of the defendant.

It is said that in an action against the postmaster-general, 
the sum awarded might have been recovered, and also the 
damages claimed *in this action, if such damages con- 
stitute a legal right of action. And from this an argu- L 
ment is drawn in support of the position, that the mandamus 
suit bars the present action. The force of this argument is 
not perceived. For if the damages as above stated could 
have been recovered by an action against the postmaster-
general, it does not follow that the same damages were recov-
erable by the mandamus. In fact no damages were recovered 
by the mandamus suit. It is true that that proceeding would 
bar an action on the award, as it procured a credit to be 
entered for the amount of the award. But the solicitor was 
not, by the act of Congress, authorized to inquire, and he did 
not inquire into any consequential damages suffered by the 
plaintiffs, beyond the interest on the sums suspended. And 
the present action is brought for the consequential injuries 
sustained by the plaintiffs, under the peculiar circumstances 
of the case.

From this view it must be apparent that the mandamus 
suit, if technically pleaded, could be no bar to this action. 
The history of judicial proceedings, it is confidently believed, 
affords no similar bar to this, which has been sustained. Nor 
does the award constitute a bar, for the reason that the arbi-
trator did not allow, nor was he authorized by the law to 
allow, a single item which is claimed in the present action. 
All the items allowed by the arbitrator were before the jury, 
as they could not be separated from the proceedings in the 
mandamus case; but all those items were shown to have been 
credited to the plaintiffs, and, therefore, the plaintiffs could 

insist that those items should be any ground of recovery 
m is action. To say, therefore, that the evidence in this 
action, on which the verdict was rendered, is the same as that 
in e mandamus suit, is, in my judgment, wholly unsus- 
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tained by the facts in the case. I think the judgment of the 
Circuit Court should be affirmed.

The  United  Stat es  )
iH. H. Gear . )

Mr. Justice McLEAN.
I dissent from the opinion of the court.
The question certified, in my judgment, should be answered 

in the affirmative.
That it was the intention of Congress to sell, at public sale, 

the land in question, is clear, if that intention is to be ascer-
tained by their own language. In the 4th section of the act 
of 26th of June, 1834, it is provided, “that the President 
shall be authorized, as soon as the surveys shall have been 
completed, to cause to be offered for sale, in the manner 
*«011 Inscribed by law, all the lands lying in said *land dis-

J tricts, at the land-offices in the respective districts in 
which the land so offered is embraced, reserving only section 
16 in each township, the. tract reserved for the village of 
Galena, such other tracts as have been granted to individuals 
and the state of Illinois, and such reservations as the Presi-, 
dent shall deem necessary to retain for military posts, any 
law of Congress heretofore existing to the contrary notwith-
standing.”

The land lies in one of the land districts above referred to, 
and is not within any one of the reservations named in the 
section. This being admitted, is there any ground to doubt 
that Congress authorized the President to sell all lands cov-
ered by the section and not reserved in it. They have said so 
expressly. The language of the section is so clear as to admit 
of no other construction. And it would seem to me that 
such must be our judgment, unless we can judicially say, that 
when Congress speak in the authoritative language of law, 
they do not mean what they say. Such a decision would con-
stitute a new rule for the construction of statutes.

It is said that the land occupied by the defendant was 
reserved by the 5th section of the act of the 3d of March, 
1807. This is admitted. But the question is, whether it was 
reserved by the act of 1834? The 5th section above referred 
to provides, “ that the several lead mines in the Indiana terri-
tory, together with as many sections contiguous to each as 
shall be deemed necessary by the President of the United 
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States, shall be reserved for the future disposal of the United 
States; and any grant which may hereafter be made for a 
tract of land containing a lead mine which had been discov-
ered previous to the purchase of such tract from the United 
States, shall be considered fraudulent and null.” Now the 
tract in question had on it a lead mine, and, being then within 
the Indiana territory, of course came within the reservation 
just cited. But such reservation was made only “for the 
future disposal of the United States.” And the act of 1834 
does authorize the President to dispose of this and all other 
tracts in the districts named not specially reserved in that act. 
This latter act then, by consequence, repeals the act of 1807. 
In this respect the acts are repugnant. They cannot stand 
together. The first act reserves the land for the future dis-
posal of the United States, and the last act disposes of it. 
The President is, undoubtedly, bound within a reasonable 
time, after the surveys were executed, to issue his proclama-
tion offering for sale, at public auction, the lands in the above 
districts. And after such sales all the lands not sold or 
reserved were open for entry as the law provides. A failure 
of the President to execute a duty enjoined by law cannot 
affect any individual right involved in this case.

It is not doubted that if no other consequence resulted from 
the above construction of the act of 1834, than the mere 
authority of the President to sell the land, there would have 
been little or no diversity of opinion on the subject; but a 
pre-emptive right in the *defendant may follow such a 
construction, and this creates the difficulty in the case.
But when the law is clear we should follow it, without regard 
to consequences.

In my judgment the pre-emptive right of the defendant, if 
he shall bring himself within the law, is as clear as that the 
President was authorized to sell the land.

. By the 1st section of the act of 29th May, 1830, it is pro-
vided, “that every settler or occupant of the public lands 
prior to the passage of this act, who is now in possession, and 
cultivated any part thereof in the year 1829, shall be, and he 
ls hereby authorized to enter, witli the register of the Land- 
’ubce district in which such lands may lie, by legal
subdivisions, any number of acres, not more than one hundred 
and sixty, or a quarter-section, to include his improvement, 
uPou United States the then minimum price of
said land: Provided, however, that no entry or sale of any 
land shall be made, under the provisions of this act, which 
shall have been reserved for the use of the United States,” &c.

y the act of the 19th of June, 1834, every settler prior to 
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the passage of that act, then in possession, and who cultivated 
any part of the land in 1833, was declared to be entitled to 
the benefit of the act of 1830, which act was continued in force 
two years. And by the act of the 22d of June, 1838, it is 
provided, that every actual settler of the public lands being 
the head of a family, or over twenty-one years of age, who 
was in possession and a housekeeper by personal residence 
thereon at the time of the passage of this act, and for four 
months next preceding, shall be entitled to all the benefits 
and privileges of the above act of the 29th May, 1830. And 
that act was declared to be in force two years. In the same 
section it was declared that said right should not extend “ to 
any land specially occupied or reserved for town lots, or other 
purposes, by authority of the United States.”

As the pre-emption act of the 19th of June, 1834, passed 
seven days before the act which authorized the President 
to sell the land in question, and as, prior to this latter act, the 
land was reserved from sale by the acts of 1807 and 1830, the 
pre-emption right may not have attached to the residence 
of the defendant. But if this be admitted, the act of 1807 
having been repealed, as above shown, by the 4th section of 
the act of the 26th of June, 1834, there seems to me to be no 
doubt, that the pre-emption right did attach under the law of 
1838. After the land was authorized to be sold, it could no 
longer be considered as reserved from sale by the act of 1807; 
and the act of 1838 only excepted from the right of pre-
emption, such tracts as were at that time reserved by the 
authority of the United States. In this view, then, it would 
seem the right of pre-emption is in the defendant, if he were a 
resident on the land within the provisions of the act of 1838. 
*8031 is sa^ law authorizing the sale of these lands

J and the pre-emption *laws, being all on the same sub-
ject, must be taken together, and so construed as to effectuate 
the intention of Congress. This is admitted. But does this 
rule of construction authorize the court to say, that where a 
subsequent law is repugnant to a prior one, they may both 
stand? It is impossible to give effect to both, as they are 
inconsistent. The truth of this is forcibly illustrated by the 
acts in question. By the 4th section of the act of 1807, the 
lead mines are reserved for the future disposal of the United 
States. By the 4th section of the act of 1834, these with all 
other lands, not specially reserved in that section, are author-
ized to be sold. It is true the lead mines are not named in the 
section as authorized to be sold, but they are not reserved 
from sale by it, and the authority to sell all other lands not 
reserved in the section necessarily includes them. Now how 
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are these two laws to stand together? The one reserves the 
lands for the future disposal of Congress, and the other 
disposes of them. Can effect be given to both of these laws ? 
Can we say that this repugnancy does not necessarily repeal 
the act of 1807? A negative answer to this inquiry would 
add, as I think, a new principle to the construction of 
statutes. Instead of following the rule on this subject, which 
is obvious, sensible and just, we should involve ourselves 
in the mysteries and uncertainties of the alchemist.

It is said Congress did not intend to dispose of the lead 
mines and the lands adjacent thereto by the act in ques-
tion. To this I answer, that I have no other mode of ascer-
taining the intention of Congress except by the plain and 
unequivocal language which they have used in the solemn 
form of law. Whether the lead mines were valuable or not, 
is not a matter of any importance in regard to a right con-
struction of the act. We cannot go out of the law to ascer-
tain what is meant by it. If it were proper to investigate 
the policy of reserving lead mines, salt springs and mill seats, 
for the benefit of the United States, it would not be difficult 
to show that they bad not been a source of revenue to the 
United States. In most instances, it is I elieved, if not in all, 
the expenses of superintendencies have absorbed the profits.

The case of Brown and Wife n . Hunt et al., decided at the 
present term, has a strong bearing upon the principles involved 
in this case.

It is contended that the main point in this case was decided 
in Wilcox v. Jackson, 13 Pet., 509. In my judgment, that 
decision has no bearing on the present question. Beaubean 
in that case set up a pre-emption right to the tract of land in 
controversy, having obtained from the register and receiver of 
the proper land-office a certificate sanctioning his right. But 
the government showed that the land had been reserved for a 
military post in 1804, and was occupied as such until, in 1812, 
during the late war, the fort was taken by the enemy and the 
troops were massacred. It was re-occupied in 1816, and 
from that time the government continued to occupy it 
*for a military post, as a trading establishment with the 
Indians and also for a light-house, which had been built upon 
the ground at an expenditure of five thousand dollars. This 
possession was continued by the government up to the time 
the pre-emption was claimed. But in addition to these facts, 
the 4th section of the act of 1834 specially reserved from sale 
such places “as the President shall deem necessary for mili-
tary posts.” So that here was not only an express reservation 
of the land from sale, in the above section, but a reservation
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in fact was shown of more than thirty years, and a continued 
possession by the government.

Now, is there any similarity, as to the legal points, in the 
two cases? I can see none. It is true that Mr. Justice Bar-
bour says, “We do not consider this law, (the act of 26th 
June, 1834,) as applying at all to the case. That has relation 
to a sale of lands in the manner prescribed by general law at 
public auction, whilst the claim to the land in question is 
founded on a right of pre-emption, and governed by different 
laws. The very act of the 19th of June, 1834, under which 
this claim is made, was passed but one week before the one of 
which we are now speaking; thus showing that the provisions 
of the one were not intended to have any effect upon the 
subject-matter on which the other operated. But we go fur-
ther, and say, that whensoever a tract of land shall have been 
once legally appropriated to any purpose, from that moment 
the land appropriated becomes severed from the mass of public 
lands; and that no subsequent law, or proclamation, or sale, 
would be construed to embrace it, or to operate upon it; 
although no reservation were made of it.”

But one of the points above stated was necessary to a deci-
sion of the case. The tract in question was reserved for a 
military post; and such reserves, by the 4th section of the act 
of 26th June, 1834, were excepted from the lands to be sold. 
Now, the reservation was fully proved by the evidence, and 
that, under the above section, ended the controversy. The 
remark, that the above act had no application to the case, was 
correct in the sense only that it had no application to affect 
injuriously the title of the government; and. that, it is pre-
sumed, was the sense in which it was used by the judge. It is 
strictly true, as stated, that the pre-emption right set up was 
assumed to be derived under a different law. But the state-
ment that the above act of 26th of June, 1834, could have no 
effect upon the pre-emption act which was passed on the 19th 
of the same month, was not in the case, was unauthorized, and 
is wholly unsustainable. It was not in the case, because the 
4th section of the act of the 26th did reserve the land. No 
court can deliberately say, that an act which is wholly repug-
nant to a preceding act, does not repeal it. And it can be of 
no importance whether the preceding act had been passed 
seven days or seven years before the last act; the effect is the 
same.

*There can be no doubt, that when a tract ot land is 
J appropriated for a military post, or for any other perma-

nent object, it becomes separated from the mass of the public 
lands, and need not be specially reserved in the President s 
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proclamation for the sale of lands in the same district. And 
the illustration of Mr. Justice Barbour shows his meaning. 
“Thus, in the act of 26th June, 1834,” he says, “there is 
expressly reserved from sale the land granted to individuals 
and the state of Illinois.” “If such lands were sold,” says 
the judge, “could the purchasers hold them? Certainly they 
could not. Having been previously granted by the United 
States, the second grant would be void.”

But what is the case now under consideration? There was 
no appropriation of the lead mines, of a permanent character, 
which separated them from the mass of the public lands. 
“ They were reserved for the future disposal, by the United 
States.” And, as has been shown, the act of the 26th June, 
1834, authorized the President to sell them. This, then, if 
there be any meaning in language, was a disposal of them 
within the act of 1807, by which they were reserved.

There seems to be an impression that pre-emption rights are 
without merit, and that the acts under which they arise should 
receive a strict construction. In my judgment, the acts grant-
ing these rights are remedial in their nature and policy, and 
should be so construed as to effectuate the intention of 
Congress. It is a right arising under the statute, and must, of 
course, be brought within it. But the policy of the statute 
was a benign one, and it was founded upon a meritorious con-
sideration. That legislation which tends to make every 
citizen a freeholder cannot be unwise or impolitic.

This opinion has been submitted to Mr. Justice Story , and 
Mr. Justice Mc Kinley , who have authorized me to say, that 
it coincides with their own views on the subject.
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PROCEEDINGS OF COURT

HAD UPON THE

DEATH OF JUDGE BALDWIN.

At  the opening of the Court this morning, Mr. Nelson, the 
Attorney-General of the U. S., addressed the Court as follows:

“ I have been requested, this morning, to present to your Honors, 
a series of resolutions, adopted yesterday, at a meeting of the 
members of the Bar, and other officers, connected with this tribunal, 
evincive of their admiration of the character, and respect for the 
memory of the Hon. Henry  Bald win , late an Associate Justice of 
this Court.

“ In acquitting myself of this melancholy duty, I cannot forbear 
the expression of my sincere concurrence in all that my brethren 
have testified of the distinguished merits of the deceased, with 
whose friendship, originating in an intimate association in the pop-
ular branch of the national Legislature, I have for years been hon-
ored.

“I have known him—as we all knew and appreciated him—as 
frank, generous, and benevolent, as a man ; and as pure, and pro-
found, and independent, as a judge; and whilst the resolutions, 
which I hold in my hand, evidence the consideration, in which his 
illustrious services, political and judicial, covering more than thirty 
years of the history of this confederacy, are held by those who 
have adopted them, I am sure that I shall not be regarded as pre-
sumptuous, in assuming, that they equally won for him the esteem, 
confidence, and affection of his brethren on the bench.

“ In this assurance, I now present these resolutions to your 
Honors, which, after they shall have been read, I respectfully move 
may be entered on the minutes of your proceedings.”

“ At a meeting of the Members of the Bar of the Supreme Court 
of the United States, and of the Officers of the Court, at the Court 
room in the Capitol, on the 3d day of Dec’r, a . d . 1844,

“The Honorable James Buchanan was called to the chair, and 
the Honorable William L. Dayton appointed Secretary.



ON THE DEATH OE JUDGE BALDWIN.

“ The following resolutions were submitted by the Honorable 
Joseph R. Ingersoll, and unanimously adopted:—

“ Resolved, That the Supreme Court of the United States, and 
the country, have sustained, in the death of the Honorable Henry  
Bald win , a loss of extensive learning, indefatigable industry, pure 
integrity, and sterling abilities: a long and laborious practice at 
the Bar had prepared and disciplined his mind for the severer 
studies and more responsible duties of the Bench, and he has left 
to the Profession lasting proofs how faithfully he pursued the one, 
and how actively he discharged the other.

“ Resolved, That this meeting sincerely laments Judge Bal dwin ’s  
decease, in the midst of a career of active usefulness; and that 
the members of this Bar, and Officers of this Court, will wear the 
usual badge of mourning during the residue of the term.

“ Resolved, that the chairman and secretary transmit a copy of 
these proceedings to the family of the deceased, and assure them 
of our sincere condolence, on account of the great loss they have 
sustained.

“ Resolved, That the Attorney-General be requested to move the 
Court that these resolutions be entered in the minutes of their pro-
ceedings.

“JAS. BUCHANAN, Chairman.
“ Wm . L. Dayto n , Secretary.”

To which Chief Justice Taney  replied as follows :—
“ The Court very sincerely unite with the Bar, in the testimony 

of respect proposed to be offered to the memory of our departed 
brother. We have at the present term, as at the last, assembled 
together under painful circumstances; and are again called upon 
to deplore the loss of one, who for many years was associated 
with us in the labors of the Court; and whose great learning com-
manded the confidence of all who had an opportunity of knowing 
him. He was indeed full of the learning of the law; strikingly 
familiar with its records and decisions, in ancient as well as modern 
times; and perhaps scarcely any one can fully appreciate his high 
claims to respect, unless, like ourselves, he had often met him in 
the calm discussion of the conference room, and heard him from 
time to time discussing the various, abstruse and difficult questions 
which are continually arising. We sincerely feel his loss, and 
deeply deplore it; and shall direct these proceedings to be entered 
on the records of the Court, as evidence of the respect and regard 
which we all entertained for him.”

Dec’r 4th.
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The references are to the Star  (*) pages.
ADMIRALTY.

1. An agreement of consortship between the masters of two vessels engaged 
in the business known by the name of wrecking, is a contract capable 
of being enforced in an admiralty court, against property or proceeds in 
the custody of the court. Andrews v. Wall et al., 568.

2. The case of Ramsay v. Allegre, 12 Wheat., 611, commented on, and ex-
plained. Ib.

3. Such an agreement extends to the owners and crews, and is not merely 
personal between the masters. Ib.

4. If made for an indefinite period, it does not expire with the mere removal 
of one of the masters from his vessel, but continues until dissolved 
upon due notice to the adverse party. Ib.

5. Where there is no other evidence than the answer of its having been a 
part of the original agreement, that such removal should dissolve the 
contract, the evidence is not sufficient. Ib.

6. Whenever proceeds are rightfully in the possession and custody of the 
admiralty, it is an inherent incident to the jurisdiction of that court to 
entertain supplemental suits by the parties in interest to ascertain to 
whom those proceeds rightfully belong, and to deliver them over to the 
parties who establish the lawful ownership thereof. Ib.

APPEAL.
1. After a case has been decided upon its merits, and remanded to the court 

below, if it is again brought up on a second appeal, it is then too late 
to allege that the court had not jurisdiction to try the first appeal. 
Washington Bridge Co. v. Stewart, 413.

2. The Supreme Court has no power to review its decisions, whether in a case 
at law or in equity. A final decree in chancery is as conclusive as a 
judgment at law. Ib.

3. An affirmance by a divided court, either upon a writ of error or appeal, is 
conclusive upon the rights of the parties. Ib.

4. Where this court has affirmed the title to lands in Florida, and referred, 
in its decree, to a particular survey, it would not be proper for the court 
below to open the case for a re-hearing, for the purpose of adopting 
another survey. Chaires v. United States, 611.

5. The court below can only execute the mandate of this court. It has 
no authority to disturb the decree, and can only settle what remains 
to be done. Ib.

ASSIGNMENT.
1. The legal title to stock held in corporations situated in Louisiana, does 

not pass under a general assignment of property, until the transfer is 
completed in the mode pointed out by the laws of Louisiana, regulating 
those corporations. Black v. Zacharie, 483.

2. But the equitable title will pass, if the assignment be sufficient to transfer 
f ^aws state in which the assignor resides, and if the laws 

ot the state where the corporations exist do not prohibit the assignment 
ot equitable interests in stock. Such an assignment will bind all per- 
sons who have notice of itf Ib.
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3. The laws of Louisiana do not prohibit the assignment of equitable inter-

ests in the state by residents of other states. Tb.
4. Personal property has no locality. The law of the owner’s domicil is to 

determine the validity of the transfer or alienation thereof, unless there 
is some positive or customary law of the country where it is found to the 
contrary. Tb.

ASSUMPSIT.
Since the passage of the act of Congress of March 3, 1839, chap. 82, which 

requires collectors of the customs to place to the credit of the treasurer 
of the United States all money which they receive for unascertained 
duties, or for duties paid under protest, an action of assumpsit for 
money had and received will not lie against the collector for the return 
of such duties so received by him. Cary v. Curtis, 236.

ATTACHMEMT.
The laws of Louisiana, allowing attachments for debts not yet due, relate 

only to absconding debtors. Black n . Zacharie, 483.
BANKRUPTS AND BANKRUPTCY.

1. In Kentucky, the creditor obtains a lien upon the property of his debtor 
by the delivery of a Ji ,fa. to the sheriff; and this lien is as absolute 
before the levy as it is afterwards. Savage's Assignee v. Best, 111.

2. Therefore, a creditor is not deprived of this lien by an act of bankruptcy 
on the part of the debtor committed before the levy is made, but after 
the execution is in the hands of the sheriff. Ib.

3. This court has no revising power over the decrees of the District Court 
sitting in bankruptcy; nor is it authorized to issue a writ of prohibition 
to it in any case except where the District Court is proceeding as a court 
of admiralty and maritime jurisdiction. Ex parte Christy, 292.

4. The District Court, when sitting in bankruptcy, has jurisdiction over 
liens and mortgages existing upon the property of a bankrupt, so as to 
inquire into their validity and extent, and grant the same relief which 
the state courts might or ought to grant. Ib.

5. The control of the District Court over proceedings in the state courts 
upon such liens, is exercised, not over the state courts themselves, but 
upon the parties, through an injunction or other appropriate proceeding 
in equity. Ib. .

6. The design of the Bankrupt Act was to secure a prompt and effectual 
administration of the estate of all bankrupts, worked out by the courts 
of the United States, without the assistance of state tribunals. Ib. ■

7. The phrase in the 6th section, “ any creditor or creditors who shall claim 
any debt or demand under the bankruptcy,” does not mean only such 
creditors who come in and prove their debts, but all creditors who have 
a present subsisting claim upon the bankrupt’s estate, whether they 
have a security or mortgage therefor or not. Ib.

8. Such creditors have a right to ask that the property mortgaged shall be 
sold, and the proceeds applied towards the payment of their debts; ana 
the assignee, on the other hand, may contest their claims. Ib.

9. In the case of a contested claim, the District Court has jurisdiction, if 
resort be had to a formal bill in equity or other plenary proceeding; and 
also jurisdiction to proceed summarily. Ib.

10. The principles established in the case of Ex parte the City Bank oj New 
Orleans in the matter of Christy, assignee of Walden, renewed and 
confirmed. Norton's Assignee v. Boyd, 426. ...... f -n?o

11. But this court does not decide, whether or not the jurisdiction of the ins- 
trict Court over all the property of a bankrupt, mortgaged or otherwise, 
is exclusive, so as to take away from the state courts in suc"^®es'

12. Where the defendant below be’came a bankrupt, this cour, will not awaia 
a supersedeas to stay an execution, because the assignee of the bankrupt 
has his remedy in the Circuit Court. Black v. Zacharie, 

BILLS OF EXCHANGE AND PROMISSORY NOTES.
See Comm er cial  Law .

“A’SIof trust, where the trustee has violated his I 
conversion of the trust property, the cestui gue trust tas a rgttto 
follow the property into whosesoever hands he may find it, not P ing
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bona fide purchaser for a valuable consideration, without notice. Oliver 
v. Piatt, 333.

2. Where a trustee has, in violation of his trust, invested the trust property 
or its proceeds in any other property, the cestui que trust has his option, 
either to hold the substituted property liable to the original trust, or to 
hold the trustee himself personally liable for the breach of the trust. Ib.

3. The ontion, however, belongs to the cestui que trust alone and is for his 
benefit, and not for the benefit of the trustee. Ib.

4. If the trustee, after such an unlawful conversion of the trust property, 
should re-purchase it, the cestui que trust may, at his option, either 
hold the original property subject to the trust, or take the substituted 
property in which it has been invested, in lieu thereof. And the trus-
tee, in su?h a case, has no right to insist that the trust shall, upon the 
re-purchase, attach exclusively to the original trust property. Ib.

5. Where the trust property has been unlawfully invested, with other funds 
of the trustee, in other property, the latter, in the hands of the trustee, 
is chargeable pro tanto to the amount or value of the original trust 
property. Ib.

6. What constitutes a notice of a trust ? Ib.
7. An agent, employed by a trustee in the management of the trust prop-

erty, and who thereby acquires a knowledge of the trust, is, if he after-
wards becomes possessed of the trust property, bound by the trust, in 
the same manner as the trustee. Ib.

8. Where, upon the face of the title-papers, the purchaser has full means of 
acquiring complete knowledge of the title from the references therein 
made to the origin and consideration thereof, he will be deemed to have 
constructive notice thereof. Ib.

9. A co-proprietor of real property, derived under the same title as the 
other proprietors, is presumed to have full knowledge of the objects and 
purposes and trusts attached to the original purchase, and for which it 
is then held for their common benefit. Ib.

10. A purchaser by a deed of quit claim without any covenant of warranty, 
is not entitled to protection in a court of equity as a purchaser for a 
valuable consideration, without notice; and he takes only what the 
vendor could lawfully convey. Ib.

11. A warranty, either lineal or collateral, is no bar to an heir who does not 
claim the property to which the warranty is attached by descent, but 
as a purchaser thereof. Ib.

12. Whether a bill in equity is open to the objection of multifariousness or 
not, must be decided upon all the circumstances of the particular case. 
No general rule can be laid down upon the subject; and much must be 
left to the discretion of the court. Ib.

13. The objection of multifariousness can be taken by a party to the bill only 
by demurrer, or plea, or answer, and cannot be taken at the hearing of 
the cause. But the court itself may take the objection at any time— 
at the hearing or otherwise. The objection cannot be taken by a party in 
the appellate court. Ib.

14. Lapse of time is no bar to a subsisting trust in real property. The bar 
does not begin to run until knowledge of some overt act of an adverse 
claim or right set up by the trustee is brought home to the cestui que 
trust. The lapse of any period less than twenty years will not bar the 
cestui que trust of his remedy in equity, although he may have been 
guilty of some negligence, where the suit is brought against his trustee, 
who is guilty of the breach of trust, or others claiming under him with 
notice. Ib.

15. Where exceptions are taken to a master’s report, it is not necessary for 
cPurt f°”mally to allow or disallow them on the record. It will be 

sufficient, if it appears from the record, that all of them have been con-
sidered by the court, and allowed or disallowed, and the report reformed 
accordingly. Ib.

16. There is no principle of the common law which forbids individuals from 
associating together to purchase lands of the United States on joint ac-
count at a public sale. Ib.

- The Supreme Court has no power to review its decisions, whether in a
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case at law or in equity. A final decree in chancery is as conclusive as 
a judgment at law. Washington Bridge Co. v. Stewart, 413.

18. In case of controversy, a court of equity is the proper tribunal to prevent 
an injurious act by a public officer, for which the law might give no 
adequate redress, or to avoid a multiplicity of suits, or to prevent a 
cloud from being cast over the title. Carroll v. Safford, 441.

19. The legal title to stock held in corporations, situated in Louisiana, does 
not pass under a general assignment of property, until the transfer is 
completed in the mode pointed out by the laws of Louisiana, regulating 
those corporations. Black v. Zacharie, 483.

20. But the equitable title will pass, if the assignment be sufficient to trans-
fer it by the laws of the state in which the assignor resides, and if the 
laws of the state where the corporations exist do not prohibit the 
assignment of equitable interests in stock. Such an assignment will 
bind all persons who have notice of it. Ib.

21. The laws of Louisiana do not prohibit the assignment of equitable inter-
ests in the state by residents of other states. Ib.

22. Personal property has no locality. The law of the owner’s domicil is to 
determine the validity of the transfer or alienation thereof, unless there 
is some positive or customary law of the country where it is found to 
the contrary. Ib.

23. When an issue is directed by a court of chancery, to be tried by a court 
of law, and in the course of the trial at law, questions are raised and 
bills of exceptions taken, these questions must be brought to the notice 
and decision of the court of chancery wb^h sends the issue. Brockett 
v. Brockett, 691.

24. If this is not done, the objections connot be taken in an appellate court 
of chancery. Ib.

25. If the chancery court below refers matters of account to a master, his 
report cannot be objected to in the appellate court, unless exceptions to 
it have been filed in the court below in the manner pointed out in the 
seventy-third chancery rule of this court. Ib.

26. A defendant in ejectment cannot protect himself by setting up the record 
in a prior chancery suit between the same parties, by which the plain-
tiff in the ejectment had been ordered to convey all his title to the 
defendant in the ejectment, but in consequence of the party being 
beyond the jurisdiction of the court, no such conveyance had been made. 
Lessee of Hickey v. Stewart, 750.

27. And this is so, although the Court of Chancery, in following up its decree, 
had legally issued a habere facias possessionem, and put the defendant x 
in ejectment in possession of the land. Ib.

28. An equitable title is no defence in a suit brought by the United States, to 
recover possession of land. An imperfect title derived from Spain, 
before the cession, cannot be supported against a party claiming under a 
grant from the United States. United States v. King et al., 773.

COLLATERAL SECURITY.
See Comm erci al  Law , 1-4.

COMMERCIAL LAW.
1. Every subsequent security, given for a loan originally usurious, however 

remote or often renewed, is void. Walker v. Bank of Washington, 62.
2. Where there was an application to a bank for a discount upon a note, to 

be secured collaterally, and the party applying drew checks upon the 
bank which were paid before the note was actually discounted; and 
the bank treated the note, when discounted, as having been so on the 
day of its date, instead of a subsequent day on which its proceeds were 
carried to the credit of the party, it was held not to be usury.

3. The court below was right in refusing an instruction to the jury that, 
upon such evidence, they might presume usury as a fact. Ib.

4. In cases of a written contract, the question of usury is exclusively for the 
decision of the court. Ib. __

5. This court adheres to the rule laid down in Walton v. Shelly, 11. K., 4yo, 
sustained as it has been by the decisions of this court in The Bank oj the 
United States v. Bunn, 6 Pet., 57; The Bank of the Metropolis v. 
Jones, 8 Id., 12, and Scott v. Lloyd, viz., that a party to a negotiable
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paper, having given it value and currency by the sanction of his name, 
shall not afterwards invalidate it by showing, upon his own testimony, 
that the consideration on which it was executed was illegal. Henderson 
v. Anderson, 73.

6. When a creditor, residing in Louisiana, drew bills of exchange upon his 
debtor, residing in South Carolina, which bills were negotiated to a 
third person and accepted by the drawee, the creditor had no right to 
lay an attachment upon the property of the debtor, until the bills had 
become due, were dishonored, and taken up by the drawer. Black v. 
Zacharie, 483.

7. By the drawing of the bills a new credit was extended to the debtor for 
the time to which they ran. Ib.

8. The laws of Louisiana, allowing attachments for debts not yet due, relate 
only to absconding debtors, and do not embrace a case like the above. 
lb.

9. The legal title to stock held in corporations situated in Louisiana, does 
not pass under a general assignment of property, until the transfer is 
completed in the mode pointed out by the laws of Louisiana regulating 
those corporations. Ib.

10. But the equitable title will pass, if the assignment be sufficient to trans-
fer it by the laws of the state in which the assignor resides, and if the 
laws of the state where the corporations exist do not prohibit the 
assignment of equitable interests in stock. Such an assignment will 
bind all persons who have notice of it. Ib.

11. The laws of Louisiana do not prohibit the assignment of equitable inter-
ests in the state, by residents of other states. Ib.

12. Personal property has no locality. The law of the owner’s domicil is to 
determine the validity of the transfer or alienation thereof, unless there 
is some positive or customary law of the country where it is found, to 
the contrary. Ib.

13. Where a general objection is made, in the court below, to the reception 
of testimony, without stating the grounds of the objection, this court 
considers it as vague and nugatory; nor ought it to have been tolerated 
in the court below. Camden v. Doremus, 515.

14. Where at the time of the endorsement and transfer of a negotiable note, 
an agreement was made that the holder should send it for collection to 
the bank at which it was, on its face, made payable, and in the event of 
its not being paid at maturity, should use reasonable and due diligence 
to collect it from the drawer and prior endorsers before resorting to the 
last endorser, the holder is bound to conditions beyond those which are 
implied in the ordinary transfer and receipt of commercial instruments. 
Ib.

15. Evidence of the general custom of banks to give previous notice to the 
payer, of the time when notes will fall due, was properly rejected, 
unless the witness could testify as to the practice of the particular bank 
at which the note was made payable. Ib.

16. A presentment and demand of payment of the note, at maturity, within 
banking hours, at the bank where the note was made payable, was a 
sufficient compliance with the contract to send it to the bank for col-
lection. Ib.

17. The record of a suit brought by the holder against the maker and prior 
endorsers was proper evidence of reasonable and due diligence to col-
lect the amount of the note from them; and it was a proper instruction, 
that if the jury believed that the prior endorsers had left the state and 
were insolvent, the holder of the note was not bound to send execu-
tions to the counties where these endorsers resided at the institution of 
the suit. Ib.

18. The diligent and honest prosecution of a suit to judgment with a return 
of nulla bona, has always been regarded as one of the extreme tests 
of due diligence. Ib.

19. And the ascertainment, upon correct and sufficient proofs, of entire and 
notorious insolvency, is recognized by the law as answering the demand 
of due diligence, and as dispensing with the more dilatory evidence of a 
suit. Ib.

Vol . hi .—59
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20. If the holder cannot obtain a judgment against the maker for the whole 

amount of the note, in consequence of the allowance of a set-off as 
between the maker and one of the prior endorsers, this is no bar to a full 
recovery against the last endorser, provided the holder has been guilty 
of no negligence. Ib.

21. Whenever, by express agreement of the parties, a sub-agent is to be 
employed by an agent to receive money for the principal; or where an 
authority to do so may fairly be implied from the usual course of trade, 
or the nature of the transaction; the principal may treat the sub-agent 
as his agent, and when he has received the money, may recover it in an 
action for money had and received. Wilson & Co. v. Smith, 763.

22. If, in such case, the sub-agent has made no advances and given no new 
credit to the agent on account of the remittance of the bill, the sub-
agent cannot protect himself against such an action by passing the 
amount of the bill to the general credit of the agent, although the agent
may be his debtor. Ib.

COMPROMISE ACT.
1. The act of Congress of March 2d, 1833, commonly called the Compromise 

Act, did not, prospectively, repeal all duties upon imports after the 30th 
of June, 1842. Aldridge et al. v. Williams, 9.

2. Repealing only such parts of previous acts as were inconsistent with itself, 
it left in force, after the 30th of June, 1842, the same duties which were 
levied on the 1st of June, 1842. Ib.

3. Duties were directed by the act of 1833 to be levied according to a home 
valuation, “ under such regulations as may be prescribed by law. 
This phrase embraces all regulations lawfully existing at the time the 
home valuation went into operation, whether made before or after tho
passage of the act of 1833. Ib.

4. And the regulations established in the 7th and 8th sections of the act of 
1832 are sufficient for the correct performance of the duty. Ib.

5. The regulations prescribed by the Secretary of the Treasury, under a 
power given to him by the 9th section of the act of 1832, are also reg-
ulations prescribed by law.”

CONSTITUTIONAL LAW.
See Jurisdic tion . .

1. A public officer, acting from a sense of duty in a matter where he is re-
quired to exercise discretion, is not liable to an action for an error of 
judgment. Kendall v. Stokes, et al., 87.

2. The charter of a bank is a franchise, which is not taxable, as ®ucb, it a 
price has been paid for it, which the legislature accepted. Gordon v. 
Appeal Tax Court, 133. ... v

3. But the corporate property of the bank is separable from the franchise, 
and may be taxed, unless there is a special agreement to the contrary. Lb.

4. The legislature of Maryland, in 1821, continued the charters of several 
banks to 1845, upon condition that they would make a road and pay a 
school tax. This would have exempted their franchise, but not their 
property, from taxation. Ib. .,

5. But another clause in the law provided, that upon any of the aforesaid 
banks accepting of and complying with the terms and conditions ot 
the act, the faith of the state was pledged not to impose any further 
tax or burden upon them during the continuance of their charters 
under the act. Ib. ,. .

6. This was a contract relating to something beyond the franchise, and ex-
empted the stockholders from a tax levied upon them as individuals, 
according to the amount of their stock. Ib. .

7. Under the acts of Congress ceding to Pennsylvania that ^rt ottne 
Cumberland road which is within that state, and the acts of Pennsylva-
nia accepting the surrender, a carriage, whenever it is carrying t 
mail, must be held to be laden with the property of the UnrStates, 
within the true meaning of the compact, and consequently exempted 
from the payment of tolls. Searightv Stokes, 151.

8. But this exemption does not apply to any other property conveyed in the 
same vehicle, nor to any person travelling in it, unless he is in the ser 
vice of the United States, and passing along in pursuance of orders 
from the proper authority. Ib.
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9. Nor can the United States claim an exemption for more cat riages than 

are necessary for the safe, speedy, and convenient conveyance of the 
mail. Ib.

10. The stipulation contained in the 6th section of the act of Congress, passed 
on the 2d of March, 1819, for the admission of the state of Alabama 
into the union, viz. : “ that all navigable waters within the said state 
shall for ever remain public highways, free to the citizens of said state, 
and of the United States, without any tax, duty, impost, or toll there-
for, imposed by said state,” conveys no more power over the navigable 
waters of Alabama, to the government of the United States, than it pos-
sesses over the navigable waters of other states under the provisions of 
the Constitution. Pollard’s Lessee v Hagan, 212.

11. And it leaves as much right in the State of Alabama over them as the 
original states possess over navigable waters within their respective 
limits. Ib.

12. The shores of navigable waters, and the soils under them, were not granted 
by the Constitution to the United States, but were reserved to the states 
respectively; and the new states have the same rights, sovereignty, 
and jurisdiction over this subject as the original states. Ib.

13. The United States never held any municipal sovereignty, jurisdiction, or 
right of soil in and to the territory of which Alabama, or any of the 
new states, were formed, except for temporary purposes, and to execute 
the trusts created by the acts of the Virginia and Georgia legislatures, 
and the deeds of cession executed by them to the United States, and thé 
trust created by the treaty of the 30th April, 1803, with the French re-
public, ceding Louisiana. Ib.

14. Upon the admission of Alabama into the union, the right of eminent do-
main, which had been temporarily, held by the United States, passed 
to the state. Nothing remained in the United States but the public 
lands. Ib.

15. The United States now hold the public lands in the new states by force 
of the deeds of cession and the statutes connected with them, and not 
by any municipal sovereignty which it may be supposed they possess or 
have received by compact with the new states for that particular pur-
pose. Ib.

16. That part of the compact respecting the public lands, is nothing more 
than the exercise of a constitutional power vested in Congress, and 
would have been binding on the people of the new states, whether they 
consented to be bound or not. Ib.

17. Under the Florida treaty the United States did not succeed to those 
rights which the King of Spain had held by virtue of his royal preroga-
tive, but possessed the territory subject to the institutions and laws of 
its own government. Ib.

18. By the acts of Congress under which Alabama was erected a territory 
and a state, the common law was extended over it to the exclusion of 
all other law, Spanish or French. Ib.

19. The treaty of 1795 was not a cession of territory by Spain to the United 
States, but the recognition of a boundary line, and an admission, by 
Spain, that all the territory on the American side of the line was 
originally within the United States. Ib.

20. The United States have never admitted that they derived title from the 
Spanish government to any portion of territory included within the 
limits of Alabama; for, by the treaty of 1795, Spain admitted that she 
had no claim to any territory above the thirty-first degree of north lati-
tude, and the United States derived its title to all below that degree 
from France, under the Louisiana treaty. Ib.

21. It results from these principles that the right of the United States to the 
public lands, and the power of Congress to make all needful rules and 
regulations for the sale and disposition thereof, conferred no power to 
grant land in Alabama which was below usual high water-mark at the 
time Alabama was admitted into the union. Ib.

22. The state of Maryland, in 1836, passed a law directing a subscription 
am  d Ì’000 to be made to the capital stock of the Baltimore and 
Ohio Bailroad Company, with the following proviso, “That if the said
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company shall not locate the said road in the manner provided for in 
this act, then, and in that case, they shall forfeit $1,000,000 to the state 
of Maryland for the nse of Washington county.

28. In March, 1841, the state passed another act repealing so much of the 
prior act as made it the duty of the company to construct the road by 
the route therein prescribed, remitting and releasing the penalty, and 
directing the discontinuance of any suit brought to recover the same.

24. The proviso was a measure of state policy, which it had a right to change, 
if the policy was afterwards discovered to be erroneous, and neither 
the commissioners, nor the county, nor any one of its citizens acquired 
any separate or private interest under it, which could be maintained 
in a court of justice. State of Maryland v. Baltimore and Ohio Rail-
road Company, 534.

25. It was a penalty, inflicted upon the company as a punishment for dis-
obeying the law; and the assent of the company to it, as a supplemental 
charter, is not sufficient to deprive it of the character of a penalty. Ib.

26. A clause of forfeiture in a law is to be construed differently from a 
similar clause in an engagement between individuals. A legislature 
can impose it as a punishment, but individuals can only make it a 
matter of contract. Being a penalty imposed by law, the legislature 
had a right to remit. Ib.

27. A law of the state of Indiana, passed after an execution was issued, re-
quiring that property should be appraised and not sold unless it brought 
a certain amount, could not avoid the deed of the sheriff in a case 
where the property was sold without appraisement. Gantly’s Lessee v. 
Ewing. 707.

28. Under the acts of Congress and of the state of Ohio, relating to the sur-
render and acceptance of the Cumberland road, a toll charged upon 
passengers travelling in the mail stages, without being charged also 
upon passengers travelling in other stages, is against the contract, and 
void. Neil, Moore <fc Co. n . The State of Ohio, 720.

29. It rests altogether in the discretion of the postmaster-general, to deter-
mine at what hours the mail shall leave particular places and arrive at 
others, and to determine whether it shall leave the same place only 
once a day or more frequently. Ib.

30. It is not, therefore, the mere frequency of the departure of carriages, 
carrying the mail, that constitutes an abuse of the privilege of the 
United States, but the unnecessary division of the mail bags amongst 
a number of carriages in order to evade the payment of tolls. Ib.

CONSTRUCTION OF STATUTES.
1. The court, in construing an act, will not consider the motives, or rea-

sons, or opinions, expressed by individual members of Congress, in 
debate, but will look, if necessary, to the public history of the times 
in which it was passed. Aldridge et al v. Williams, 9.

See Duti es , Lea d  Mine s , Const it uti onal  Law , Bank rup tcy , Ma -
rin e  Corp s , Lands —Publ ic .

2. The mere construction of a will by a state court, does not, as the 
struction of a statute of the state, constitute a rule of decision for the 
courts of the United States. If such construction by a state court 
had been long acquiesced in, so as to become a rule of property, this 
court would follow it. Lane v. Vick, 464. . .

3. A clause of forfeiture in a law is to be construed differently from a simi-
lar clause in an engagement between individuals. A legislature can im-
pose it as a punishment, but individuals can only make it a matter of 
contract. State of Maryland v. Baltimore and Ohio Railroad Com-
pany, 534. . . . 7,

4. Being a penalty imposed by law, the legislature has a right to remit it. lb.
5. Statutes in pari materia should be taken into consideration in construing a 

law. If a thing contained in a subsequent statute be within the reason 
of a former statute, it shall be taken to be within the meaning of that 
statute. United States n . Freeman, 556. . , n ,

6. And if it can be gathered from a subsequent statute inpan materia what 
meaning the legislature attached to the words of a former statute, tms 
will amount to a legislative declaration of its meaning, and will govern 
the construction of the first statute. Ib.
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7. The meaning of the legislature may be extended beyond the precise 

words used in the law, from the reason or motive upon which the legis-
lature proceeded, from the end in view, or the purpose which was de-
signed; the limitation of the rule being that to extend the meaning to 
any case, not included within the words, the case must be shown to 
come within the same reason upon which the law-maker proceeded, and 
not a like reason. Ib.

8. In affirmative statutes, such parts of the prior as may be incorporated 
into the subsequent statute, as consistent with it, must be considered in 
force. Davies v Fairbairn, 636.

9. If a subsequent statute be not repugnant in all its provisions to a prior 
one, yet if the later statute clearly intended to prescribe the only 
rules which should govern, it repeals the prior one. Ib.

10. Under the application of these rules, the law of Virginia, passed in 
1776, authorizing the mayor of a city to take the acknowledgment 
of a feme covert to a deed, is not repealed by the act of 1785, or that 
of 1796. Ib.

11, The act of Congress of the 29th April, 1816, confirming certain claims to 
land to the extent of a league square, restricted it to that quantity, and 
cannot be construed as confirming the residue. United States v. King 
et al., 773.

CORPORATIONS.
1. The legal title to stock held in corporations situated in Louisiana, does 

not pass under a general assignment of property, until the transfer is 
completed in the mode pointed out by the laws of Louisiana, regulating 
those corporations. Black v. Zacharie, 483,

2. But the equitable title will pass, if the assignment be sufficient to trans-
fer it by the laws of the state in which the assignee resides, and if the 
laws of the state where the corporations exist do not prohibit the assign-
ment of equitable interests in stock. Such an assignment will bind all 
persons who have notice of it. Ib.

CUSTOMS.
See Com pro mi se  act ; Dutie s .

DEBTOR AND CREDITOR.
See Bankr upt s .

DEVISE.
1. Newit Vick made the following devises, viz. :

112dly. I will and bequeath unto my beloved wife, Elizabeth Vick, 
one equal share of all my personal estate, as is to be divided between 
her and all of my children, as her own right, and at her own disposal 
during her natural life; and also, for the term of her life on earth, 
the tract of land at the Open Woods on which I now reside, or the 
tracts near the river, as she may choose, reserving two hundred 
acres however, on the upper part of the uppermost tract, to be laid 
off in town lots at the discretion of my executrix and executors.

“3dly. I will and dispose to each of my daughters, one equal pro-
portion with my sons and wife, of all my personal estate as they come 
of age or marry; and to my sons, one equal part of said personal estate 
as they come of age, together with all of my lands, all of which lands 
I wish to be appraised, valued, and divided when my son Westley ar-
rives at the age of twenty-one years, the said Westley having one part, 
and my son William having the other part of the tracts unclaimed by 
my wife, Elizabeth; and I bequeath to my son Newit, at the death of 
my said wife, that tract which she may prefer to occupy. I wish it to be 
distinctly understood, that that part of my estate which my son Hart-
well has received shall be valued, considered as his, and as a part of his 
portion of my estate.

I wish my executors, furthermore, to remember, that the town lots 
now laid off, and hereafter to be laid off, on the aforementioned two 
hundred acres of land, should be sold to pay my just debts, or other 
engagements, in preference to any other of my property, for the use 
and benefit of all my heirs.”

From the provisions of the will it appears not to have been the in-
tention of the testator to include the town lots in the devise of his 
lands to his sons.
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But these town lots must be sold, after the payment of debts, for the 

use and benefit of all the heirs of the testator. Lane v. Vick, 464.
2. Where a testator devised certain property to his infant daughter, to be 

delivered over to her when she should arrive at the age of eighteen 
years, and the daughter, at the age of sixteen, married the executor 
who had the principal management of the estate, and possession of the 
property devised, he must be considered as holding it as executor, and 
not as husband. Price v. Sessions, 624.

3. The executors had no power to deliver the property to the daughter, or 
to her guardian, or to her husband, before the happening of the contin-
gency mentioned in the will. Ib.

4. The law of the state of Mississippi, providing that a wife should retain 
such property in her own right, notwithstanding her coverture, having 
gone into operation before the daughter arrived at the age of eighteen 
years, the distribution to her must be considered to have been made 
under that law. Ib.

5. The property, therefore, cannot be held responsible for the husband’s 
debts. lb.

DISCOUNTS.
See Comm er cial  law , 2.

DUTIES.
See Comp romis e Act .

1. An act of Congress imposing a duty upon imports must be construed to 
describe the article upon which the duty is imposed, according to the 
commercial understanding of the terms used in the law in our own mar-
kets at the time when the law was passed. Curtis v. Martin, 106.

2. The duty, therefore, imposed by the act of 1832 upon cotton bagging, 
cannot properly be levied upon an article which was not known in the 
market as cotton bagging in 1832, although it may subsequently be 
called so. Ib.

3. When an importer means to contest the payment of duties, it is not 
necessary for him to give a written notice thereof to the collector. 
Swartwout v. Gihon, 110.

4. The question of notice is a fact for the jury, and it makes no difference, 
for the purposes for which it is required, whether it is written or ver-
bal. Ib.

5. It is the right of an officer of the customs to seize goods which are sus-
pected to have been introduced into the country in violation of the rev-
enue laws, not only in his own district, but also in any other district 
than his own. Taylor et. al v. The United States, 197.

6. And it is wholly immaterial who makes the seizure, or whether it was 
irregularly made or not, or whether the cause assigned originally for the 
seizure be that for which the condemnation takes place, provided the 
adjudication is for a sufficient cause, lb.

7. In the trial of such a case the officers of the customs who made the 
seizure are competent witnesses. Ib.

8. A bill of lading, entry, and owner’s oath concerning other goods than 
those seized, may be admitted as a link in the chain of evidence to show 
a privity between the parties to commit a fraud upon the revenue. Ib.

9. When a witness on the part of the United States stated, that his firm 
were importers of cloths, and was asked, upon a cross-examination, to 
state the extent of their importations, to which he answered, “ formerly 
we imported large quantities of woolens; for three or four years past 
we have imported but a few packages annually,’’ it was a proper ques-
tion on the part of the United States, “whether there was any thing 
in the state of the market which caused the alteration ? ” Ib.

10. It was also a proper question, whether other goods than those seized 
were lying in the custom-house at New York, under circumstances 
from which the jury might infer a connivance between parties incon-
sistent with fair dealing. Ib.

11. An invoice of other goods entered at another port, but marked like 
those seized, was also properly admitted as strengthening the evidence 
of the true ownership of packages with this mark. Ib.

12. To rebut the proof of a general usage of an allowance of five per cent, for
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measurement, other invoices were properly introduced in which there 
was no such allowance. Ib.

13. Where a witness was introduced to prove such usage, and had verified his 
own invoices, it was admissible to read a letter which had been addressed 
to the witness and was annexed to one of the invoices. Ib.

14. Revenue-laws, for the prevention of fraud, for the suppression of a 
public wrong, or to effect a public good, are not, in a strict sense, 
penal acts, although they impose a penalty. But they ought to be so 
construed as most effectually to accomplish the intention of the legis-
lature in passing them, instead of being construed with great strictness 
in favor of the defendant. Ib.

15. Concealment and under-valuation of goods are good grounds, amongst 
others, for a decision of the court, that probable cause of prosecution 
existed. Ib.

16. The 68th section of the act of 1799 reaches cases where, by a false and 
fraudulent under-valuation, less than the amount of duties required by 
law has been paid as well as those where no duties at all have been 
paid. Ib.

17. Since the passage of the act of Congress of March 3d, 1839, ch. 82, § 2, 
which requires collectors of the customs to place to the credit of the 
treasurer of the United States all money which they receive for unas-
certained duties or for duties paid under protest, an action of assumpsit 
for money had and received will not lie against the collector for the 
return of such duties so received by him. Cary v. Curtis, 236.

18. In what other modes the claimant can have access to the courts of justice, 
this court is not called upon in this case to decide. Ib.

EQUITY.
1. Before a case can be dismissed under the 21st rule, regulating equity 

practice, there must exist, in the technical sense, a plea or demurrer on 
the part of the defendant, which the plaintiff shall not have replied to 
or set down for hearing before the second term of the court after filing 
the same. Poultney v. City of Lafayette, 81.

2. The complainant, if he chooses, may go to the hearing, on bill and 
answer. Ib.

3. In case of controversy, a court of equity is the proper tribunal to pre-
vent an injurious act by a public officer, for which the law might give 
no adequate redress, or to avoid a multiplicity of suits, or to prevent a 
cloud from being cast over the title. Carroll v. Safford, 441.*

4. Whether a bill in equity is open to the objection of multifariousness or 
not, must be decided upon all the circumstances of the particular case. 
No general rule can be laid down upon the subject; and much must be 
left to the discretion of the court. Oliver v. Piatt, 333.

5. The objection of multifariousness can be taken by a party to the bill only 
by demurrer, or plea, or answer, and cannot be taken at the hearing of 
the cause. But the court itself may take the objection at any time— 
at the hearing or otherwise. The objection cannot be taken by a party in 
the appellate court. Ib.

6. Lapse of time is no bar to a subsisting trust in real property. The bar 
does not begin to run until knowledge of some overt act of an adverse 
claim or right set up by the trustee is brought home to the cestui que 
trust. The lapse of any period less than twenty years will not bar the 
cestui que trust of his remedy in equity, although he may have been 
guilty of some negligence, where the suit is brought against his trustee, 
who is guilty of the breach of trust, or others claiming under him with 
notice. Ib.

ERROR.
1. Where a general objection is made, in the court below, to the reception 

of testimony, without stating the grounds of the objection, this court 
considers it as vague and nugatory; nor ought it to have been tolerated 
in the court below. Camden v. Doremus, 515.

2. This court has not jurisdiction, under the 25th section of the Judiciary 
Act, of a question whether an ordinance of the corporate authorities of 
New Orleans does or does not impair religious liberty. Permoli v. First 
Municipality, 589.
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3. The Constitution of the United States makes no provision for protecting 

the citizens of the respective states in their religious liberties; this is 
left to the state constitutions and laws. Ib.

4. If the citation be signed by the clerk, and not by a judge of the Cir-
cuit Court, or a justice of the Supreme Court, the case will, on motion, 
be dismissed. United States v. Hodge, 534.

EVIDENCE.
1. When a party to negotiable paper has given it value and currency by the 

sanction of his name, he shall not afterwards invalidate it, by showing, 
upon his own testimony, that the consideration on which it was exe-
cuted was illegal. Henderson v. Anderson, 73.

2. In the trial of a cause for the seizure of goods for the violation of the 
revenue laws, the officers who made the seizure are competent witnesses. 
Taylor et al. v. The United States, 197.

3. A bill of lading, entry, and owner’s oath concerning other goods than 
those seized, may be admitted as a link in the chain of evidence to show 
a privity between the parties to commit a fraud upon the revenue. Ib. 
See Dutie s .

4. Where a general objection is made, in the court below, to the reception of 
testimony, without stating the grounds of the objection, the court con-
sider it as vague and nugatory ; nor ought it to have been tolerated in 
the court below. Camden v. Doremus, 515.

EXECUTION.
1. In Kentucky, the creditor obtains a lien upon the property of his debtor 

by the delivery of a ft. fa. to the sheriff; and this lien is as absolute 
before the levy as it is afterwards. Savage’s Assignee v. Best, 111.

2. Therefore, a creditor is not deprived of this lien by an act of bankruptcy 
on the part of the debtor committed before the levy is made, but after 
the execution is in the hands of the sheriff. Ib.

3. A law of the state of Indiana, directing “ that real and personal estate, 
taken in execution, shall sell for the best price the same will bring at 
public auction and outcry, except that the fee-simple of real estate 
shall not be sold to satisfy any execution or executions, until the rents 
and profits for the term of seven years of such real estate shall have 
been first offered for sale at public auction and outcry; and if such rents 
and profits will not sell for a sum sufficient to satisfy such execution or 
executions, then the fee-simple shall be sold,” is not merely directory 
to tjie sheriff, but restrictive of his power to sell the fee-simple. Gant- 
ly’8 Lessee v. Ewing, 707.

4. If he sells the fee-simple without having previously offered the rents 
and profits, his deed is void. Ib.

5. A marshal is not authorized by law to receive any thing, in discharge 
of an execution, but gold and silver, unless the plaintiff authorizes him 
to receive something else. McFarland v. Gwin, 717.

6. The case of Griffin et al. v. Thompson, 2 How., 244, reviewed and con-
firmed. Ib.

7. A marshal, like a sheriff, is bound, after the expiration of his term of 
office, to complete an execution which has come to his hands during his 
term; and an execution is never completed until the money is made and 
paid over to the plaintiff, if it is practicable to make it. Ib.

EXECUTORS AND ADMINISTRATORS.
See Pract ice , Devi se .

FEME COVERT. a . . ..
1. Where property devised to a woman who afterwards married, was neiu 

not to be responsible for her husband’s debts. Price v. Sessions, 624.
HABEAS CORPUS. T u

1. Neither the Supreme Court, nor any other court of the United »tares, or 
judge thereof, can issue a habeas corpus to bring up a prisoner, who is 
in custody under a sentence or execution of a state court, for any otner 
purpose than to be used as a witness. Ex parte Dorr, 103.

JURISDICTION.
See Adm iral ty . , i.

1. The Circuit Court of the United States has jurisdiction where a prom-
issory note is made by a citizen of one state payable to another citizen
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of the same state or bearer, and the party bringing the suit is a citizen 
of a different state; although upon the face of the note it was expressed 
to be for the use of persons residing in the state in which the maker and 
payee lived. Bonaffe v. Williams, 574.

2. Where the citizenship of the parties gives jurisdiction, and the legal 
right to sue is in the plaintiff, the court will not inquire into the resi-
dence of those who may have an equitable interest in the claim. Ib.

3. This court has not jurisdiction, under the 25th section of the Judiciary 
Act, of a question whether an ordinance of the corporate authorities of 
New Orleans does or does not impair religious liberty. Permoli v. First 
Municipality, 589.

4. The Constitution of the United States makes no provision for protecting 
the citizens of the respective states in their religious liberties; this is 
left to the state constitutions and laws. Ib.

5. The act of February 20th, 1811, authorizing the people of the terri-
tory of Orleans to form a constitution and state government, contained, 
in the third section thereof, two provisos; one in the nature of instruc-
tions how the constitution was to be formed, and the other reserving to 
the United States the property in the public lands, their exemption 
from state taxation, and the common right to navigate the Missis-
sippi. Zi>.

6. The first of these provisos was fully satisfied by the act of 1812, admitting 
Louisiana into the union, “on an equal footing with the original 
states.” The conditions and terms referred to in the act of admission 
referred solely to the second proviso, involving rights of property and 
navigation. Ib.

7. The act of 1805, ch. 83, extending to the inhabitants of the Orleans terri-
tory, the rights, privileges and advantages secured to the Northwestern 
territory by the ordinance of 1787, had no further force after the adop-
tion of the state constitution of Louisiana, than other acts of Congress, 
organizing the territorial government, and standing in connection with 
the ordinance. They are none of them in force unless they were 
adopted by the state constitution. Ib.

8. The treaty by which Louisiana was ceded to the United States recognized 
complete grants, issued anterior to the cession, and a decision of a state 
court against the validity of a title set up under such a grant, would be 
subject to revisal by this court under the 25th section of the Judiciary 
Act. McDonogh v. Millaudon, 693.

9. But if the state court only applies the local laws of the state to the con-
struction of the grant, it is not a decision against its validity, and this 
court has no jurisdiction. Ib.

10. Congress, in acting upon complete grants, recognized them as they stood; 
and the act of 11th May, 1820, confirming such as were recommended 
for confirmation by the register and receiver, had no reference to any 
particular surveys. Ib.

11. A decision of a state court, therefore, which may be in opposition to one 
of these surveys, is not against the validity of a title existing under an 
ac^ Congress, and this court has no jurisdiction in such a case. Ib.

I*- doctrine of this court in 1 Pet., 340, reviewed and confirmed, viz., 
that the jurisdiction of any court exercising authority over a subject 

may be inquired into in every other court where the proceedings of the 
former are relied on, and brought before the latter by the party claiming

•wrv6 ^ene^ such proceeding.” Lessee of Hickey v. Stewart, 750.
13. Where a matter in dispute is below the amount necessary to give juris-

diction to this court, the writ of error must be dismissed, on motion. 
Winston y. The United States, 771.

14. Where a bill was filed on the equity side of the court below, to enjoin the 
marshal from levying an execution upon certain property, which execu-
tion was for a less sum than two thousand dollars, an appeal from a 
decree dismissing the bill will not lie to this court, although the entire 
value of the property may be more than two thousand dollars. Boss v. 
Prentiss, 771.

15. The jurisdiction of the court does not depend upon the amount of any 
contingent loss or damage which one of the parties may sustain by a deci-
sion against him, but upon the amount in dispute between them. Ib.
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LANDS, PUBLIC.
See Cons tit ut iona l  Law , Lead  Mine s .

1. Under the act of 1815, a New Madrid certificate could be located upon 
lands before they were offered at public sale under a proclamation of the 
President, or even surveyed by the public surveyor. Barry v. Gamble, 32.

2. The act of 1822 recognized locations of this kind, although they disregard-
ed the sectional lines by which the surveys were afterwards made. Ib.

8. Under the acts of 1805, 1806, and 1807, it was necessary to file the evi-
dences of an incomplete claim under French or Spanish authority, which 
bore date anterior to the 1st of October, 1800, as well as those which 
were dated subsequent to that day; and in cases of neglect, the bar pro-
vided in the acts applied to both classes. Ib.

4. A title resting on a permit to settle and warrant of survey, dated before 
the 1st of October, 1800, without any settlement or survey having been 
made, was an incomplete title, and within these acts. Ib.

5. And although the acts of 1824 and 1828 removed the bar as it respected 
the United States, yet, having excepted such lands as had been sold or 
otherwise disposed of by the United States, and saved the rights or title 
of adverse claimants, these acts protected a new Madrid claim which 
had been located whilst the bar continued. Ib.

6. In making an entry of land, where mistakes occur which are occasioned 
by the impracticability of ascertaining the relative positions of the ob-
jects called for, the court will correct those mistakes so as to carry out 
the intentions of the locator. Croghan’s Lessee v. Nelson, 187.

7. There is no principle of the common law which forbids individuals from 
associating together to purchase lands from the United States on joint 
account, at a public sale. Oliver v. Piatt, 333.

8. When the purchaser of land from the United States has paid for it, and 
received a final certificate, it is taxable property, according to the sta-
tutes of Michigan, although a patent has not yet been issued. Carroll 
v. Safford, 441.

9. Taxation upon lands so held is not a violation of the ordinance of 1787, as 
an “interference with the primary disposition of the soil by Congress,” 
nor is it “a tax on the lands of the United States.” The state of Michi-
gan could rightfully impose the tax. Ib.

10. It was competent for the state to assess and tax such lands at their full 
value, as the absolute property of the holder of the final certificate, and 
in default of payment, to sell them as if he owned them in fee. Ib.

11. In case of controversy, a court of equity is the proper tribunal to prevent 
an injurious act by a public officer, for which the law might give no ade-
quate redress, or to avoid a multiplicity of suits, or to prevent a cloud 
from being cast over the title. Ib.

12. Where this court has affirmed the title to lands in Florida, and referred in 
its decree to a particular survey, it would not be proper for the court be-
low to open the case for a re-hearing, for the purpose of adopting another 
survey. Chaires v. United States, 611.

13. The court below can only execute the mandate of this court; it has no au-
thority to disturb the decree, and can only settle what remains to be 
done. Ib.

14. The act of the 26th of May, 1830, providing for the final settlement of 
land claims in Florida, must be construed to contain the same limitation 
of time within which claims were to be presented, as that provided by 
the act of 23d of May, 1828. United States v. Marvin, 620.

15. That limitation was one year. The courts of Florida, therefore, had no 
right to receive a petition for the confirmation of an incomplete conces-
sion after the 26th of May, 1831. Ib.

16. The case in 15 Peters, 329, examined and distinguished from the present.
N>. v

17. Under the acts of Congress, providing for the subdivision of the public 
lands, and the instructions of the Secretary of the Treasury, made under 
the act of 24th April, 1820, entitled “ An act making further provision for 
the sale of the public lands,” it is the duty of the surveyor-general to lay 
out a fractional section in such a manner that an entire quarter-section 
may be had if the fraction will admit of it. Brown’s Lessee v. Clem' 
ents, 650.
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18. The surveyor-general has no right to divide a fractional section by arbi-

trary lines, so as to prevent a regular quarter-section from being taken 
up. Ib.

19. The treaty by which Louisiana was ceded to the United States, recognized 
complete grants, issued anterior to the cession, and the decision of a 
state court against the validity of a title set up under such a grant, 
would be subject to revisal by this court, under the 25th section of the 
Judiciary Act. McLonogh v. Millaudon, 693.

20. But if the state court only applies the local laws of the state to the con-
struction of the grant, it is not a decision against its validity, and this 
court has no jurisdiction. Ib.

21. Congress, in acting upon complete grants, recognized them as they stood; 
and the act of 11th May, 1820, confirming such as were recommended 
for confirmation by the register and receiver, had no reference to any 
particular surveys. Ib.

22. A decision of a state court, therefore, which may be in opposition to one 
of these surveys, is not against the validity of a title existing under an 
act of Congress, and this court has no jurisdiction in such a case. Ib.

23. By the treaty of 1795, between the United States and Spain, Spain admitted 
that she had no title to land north of the thirty-first degree of latitude, 
and her previous grants of land, so situated, were of course void. The 
country, thus belonging to Georgia, was ceded to the United States, in 
1802, with a reservation that all persons who were actual settlers on 
27th October, 1795, should have their grants confirmed. Congress pro-
vided a board of commissioners to examine these grants, and declared 
that their decision should be final. Lessee of Hickey v. Stewart, 750.

24. The Court of Chancery of the state of Mississippi had no authority to 
establish one of these grants which had not been brought within the 
provisions of the act of Congress. The claim itself being utterly void, 
and no power having been conferred by Congress on that court to take 
or exercise jurisdiction over it, for the purpose of imparting to it 
legality, the exercise of jurisdiction was a mere usurpation of judicial 
power, and the whole proceeding of the court void. Ib.

25. The certificate of survey alleged to have been given by Trudeau, on the 
14th of June, 1797, and brought forward to sustain a grant to the Mar-
quis de Maison Rouge, declared ante-dated and fraudulent. United 
States v. King et al., 773.

26. The circumstance that a copy of this paper was delivered by the Spanish 
authorities in 1803, is not sufficient to prevent its authenticity from 
being impeached. Ib.

27. Leaving this certificate out of the case, the instruments executed by the 
Baron de Carondelet in 1795 and 1797, have not the aid of any authen-
tic survey to ascertain and fix the limits of the land, and to determine 
its location. Ib.

28. This court has repeatedly decided, and in cases too where the instrument 
contained clear words of grant, that if the description was vague and 
indefinite, and there was no official survey to give it a certain location, 
it could create no right of private property in any particular parcel of 
land, which could be maintained in a court of justice. Ib.

29. An equitable title is no defence in a suit brought by the United States. 
An imperfect title derived from Spain, before the cession, cannot be 
supported against a party claiming under a grant from the United 

• States. Ib.
30. The act of Congress of the 29th April, 1816, confirming the grant to the 

extent of a league square, restricted it to that quantity, and cannot be 
construed as confirming the residue. Ib.

31. Query: Whether the acceptance, by the claimant, of this league square, 
affected his title to the residue. Ib.

LEAD MINES.
1. The act of Congress entitled “An act to create additional land districts 

in the states of Illinois and Missouri, and in the territory north of the 
state of Illinois,” approved June 26th, 1834, does not require the Presi-
dent oi the United States to cause to be offered for sale the public lands 
containing lead mines situated in the land districts created by said act. 
United states v. Gear, 120.
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2. The said act does not require the President to cause said lands, contain-

ing lead mines, to be sold, because the 5th section of the act of the 3d 
March, 1807, entitled “ An act making provision for the disposal of the 
public lands situated between the United States military tract and the 
Connecticut reserve, and for other purposes,” is still in full force. Ib.

3. The lands containing lead mines in the Indiana territory, or in that part 
of it made into new land districts by the act of the 26th June, 1834, are 
not subject, under any of the pre-emption laws which have been passed 
by Congress, to a pre-emption by settlers upon the public lands. Ib.

4. The 4th section of the act of 1834 does in no way repeal any part of the 
5th section of the act of the 3d March, 1807, by which the lands con-
taining lead mines were reserved for the future disposal of the United 
States, by which grants for lead-mine tracts, discovered to be such be-
fore they may be bought from the United States, are declared to be 
fraudulent and null, and which authorized the President to lease any 
lead mine which had been, or might be, discovered in the Indiana terri-
tory, for a term not exceeding five years. Ib.

5. The lands containing lead mines, in the districts made by the act of 1834, 
are not subject to pre-emption and sale under any of the existing laws 
of Congress. Ib.

6. Digging lead ore from the lead mines upon the public lands of the 
United States, is such a waste as entitles the United States to a writ of 
injunction to restrain it. Ib.

LIBEL.
1. In an action fora libel it is not indispensable to use the word “mali-

ciously” in the declaration. It is sufficient if words of equivalent 
power or import are used. White v. Nichols, 266.

2. Every publication, either by writing, printing, or pictures, which charges 
upon, or imputes to, any person that which renders him liable to pun-
ishment, or which is calculated to make him infamous, or odious, or 
ridiculous, is prima facie a libel, and implies malice in the author and 
publisher towards the person concerning whom such publication is 
made. Ib.

3. Proof of malice cannot, in these cases, be required of the party com-
plaining, beyond the proof of the publication itself; justification, ex-
cuse, or extenuation, if either can be shown, must proceed from the 
defendant. Ib.

4. Privileged communications are an exception; and the rule of evidence, 
as to such cases, is so far changed as to require of the plaintiff to bring 
home to the defendant the existence of malice as the true motive of his 
conduct.

Privileged communications are of four kinds:
1. Wherever the author and publisher of the alleged slander acted in 

the bona fide discharge of a public or private duty, legal or moral, or in 
the prosecution of his own rights or interests.

2. Any thing said or written by a master in giving the character of a 
servant who has been in his employment. ■

3. Words used in the course of a legal or judicial proceeding, how-
ever hard they may bear upon the party of whom they are used.

4. Publications duly made in the ordinary mode of Parliamentary 
proceeding«., as a petition printed and delivered to the members of a 
committee appointed by the House of Commons to hear and examine 
grievances. Ib.

5. But in these cases the only effect of the change of the rule is to remove 
the usual presumption of malice. It then becomes incumbent on the 
party complaining to show malice, either by the construction ot the 
spoken or written matter, or by facts and circumstances connected with 
that matter, or with the situation of the parties, adequate to authorize 
the conclusion. Ib. . .

6. Proof of express malice, so given, will render the publication, petition, 
or proceeding, libellous. Falsehood and the absence of probable cause 
will amount to proof of malice. Ib. ...

7 The iurv being the tribunal to determine whether this malice aid or did 
not mark the publication, the alleged libel should be submitted to them, 
and the court below erred in withholding it. Ib.
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LIMITATIONS.
1. Where there has been a tenancy in common, if the tenants in possession 

only claim the undivided interest which was held by their immediate 
grantors, it is not adverse to the remaining part of the title, and such 
persons cannot avail themselves of the Statute of Limitations. Cly-
mer’s Lessee v. Dawkins, 674.

2. But if the occupants entered into possession and held the lands for more 
than twenty years before the commencement of the suit, by a purchase 
and claim thereof in entirety and severalty, and not an undivided part 
thereof, in co-tenancy, it is an adverse possession, and the Statute of 
Limitations is a good plea. Ib.

LOCAL LAW.
1. The mere construction of a will by a state court, does not, as the con-

struction of a statute of the state, constitute a rule of decision for the 
courts of the United States. If such construction by a state court 
had been long acquiesced in, so as to become a rule of property, this 
court would follow it. Lane et al. v. Vick et al., 464.

MAISON ROUGE.
1. The certificate of survey alleged to have been given by Trudeau, on the 

14th of June, 1797, and brought forward to sustain a grant to the Mar-
quis de Maison Rouge, declared to be ante-dated and fraudulent. United 
States v. King et al., 773.

2. Leaving the certificate out of the case, the instruments executed by the 
Baron de Carondelet in 1795 and 1797, have not the aid of any authentic 
survey to ascertain and fix the limits of the land and to determine its 
location. Ib.

MANDAMUS.
1. Where a party has resorted to, and obtained a mandamus, he cannot 

afterwards proceed in another suit for the same cause of action. Ken-
dall v. Stokes et al., 87.

MARINE CORPS.
1. A brevet field-officer of the marine corps is not entitled by law to brevet 

pay and rations, by reason of his commanding a separate post or station, 
if the force under his command would not entitle a brevet field-officer 
of infantry of a similar grade to brevet pay and rations. United States 
v. Freeman, 556.

2. The act of 1834, chap. 132, does not repeal the 1st section of the act of 
1818, regulating the pay and emoluments of brevet officers. Ib.

3. The 5th section of the act of 30th June, 1834, is a repeal of the joint reso-
lution of the two houses of Congress of the 25th May, 1832, respecting 
the pay and emoluments of the marine corps. Ib.

4. By force of the army regulation No. 1125, authorizing the issues of double 
rations to officers commanding departments, posts, and arsenals, a brevet 
field-officer of marines is entitled to double rations. But the fact must 
be shown that he had such a command of a post or arsenal at which 
double rations had been allowed according to the army regulations. Ib.

5. The fact of appropriations having been made by Congress for double 
rations does not determine what officers are entitled to them. Ib.

6. A brevet field-officer of the marine corps, commanding a separate post, 
without a command equal to his brevet rank, is not entitled to brevet 
pay and emoluments. But if such brevet officer is a captain in the line 
of his corps, and in the actual command of a company, whether he is in 
the command of a post or not, he is entitled to the compensation given 
by the 2d section of the act of the 2d March, 1827. Ib.

MARSHAL.
1. A marshal is not authorized by law to receive any thing, in discharge 

of an execution, but gold and silver, unless the plaintiff authorizes him 
to receive something else. McFarland v. Gwin, 717.

2. The case of Griffin et al. v. Thompson, 2 How., 244, reviewed and con-
firmed. Ib.

3. A marshal, like a sheriff, is bound, after the expiration of his term of 
office, to complete an execution which has come to his hands during his 
term; and an execution is never completed until the money is made and 
paid over to the plaintiff, if it is practicable to make it. Ib.
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ORLEANS TERRITORY.
1. The act of February 20th, 1811, authorizing the people of the terri-

tory of Orleans to form a constitution and state government, contained, 
in the third section thereof, two provisos; one in the nature of instruc-
tions how the constitution was to be formed, and the other reserving to 
the United States the property in the public lands, their exemption 
from state taxation, and the common right to navigate the Missis-
sippi. Permoli v. First Municipality, 589.

2. The first of these provisos was fully satisfied by the act of 1812, admitting 
Louisiana into the union, “on an equal footing with the original 
states.” The conditions and terms referred to in the act of admission 
referred solely to the second proviso, involving rights of property and 
navigation. Ib.

8. The act of 1805, ch. 83, extending to the inhabitants of the Orleans terri-
tory, the rights, privileges and advantages secured to the North Western 
territory by the ordinance of 1787, had no further force after the adop-
tion of the state constitution of Louisiana, than other acts of Congress, 
organizing the territorial government, and standing in connection with 
the ordinance. They are none of them in force unless they were 
adopted by the state constitution. Ib.

PLEAS AND PLEADING.
See Libe l .

PRACTICE.
1. There was a judgment against an administrator of assets quando acci- 

derint.
2. Upon this judgment a scire facias was issued, containing an averment 

that goods, chattels, and assets had come to the hands of the defendant.
3. Upon this scire facias there was a judgment by default; execution was 

issued, and returned “nulla bona.”
4. A scire facias was then accorded against the administrator to show cause 

why the plaintiff should not have execution “de bonis propriis.”
5. It was then too late to plead that the averment in the first scire facias did 

not state that assets had come into the hands of the administrator sub-
sequent to the judgment quando. Dickson y. Williamson, 57.

6. A judgment by default against an executor or administrator is an admis-
sion of assets to the extent charged in the proceeding against him. Ib.

7. If a party fail to plead matter in bar to the original action, and judgment 
pass against him, he cannot afterwards plead it in another action founded 
on that judgment; nor in a scire facias. Ib.

8. A demurrer reaches no further back than the proceedings remain in fieri, 
or under the control of the court. Ib.

9. Before a case can be dismissed under the 21st rule, regulating equity 
practice, there must exist, in the technical sense, a plea or demurrer on 
the part of the defendant, which the plaintiff shall not have replied to 
or set down for hearing before the second term of the court after filing 
the same. Poultney et al. n  City of Lafayette et al., 81.

10. The complainant, if he chooses, may go to the hearing, on bill and 
answer. Ib.

11. After a reference, an award, and the reception of the money awarded, 
another suit cannot be maintained on the original cause of action, upon 
the ground that the party had not proved, before the referee, all the 
damages he had sustained, or that his damage exceeded the amount 
which the arbitrator awarded. Kendall v. Stokes, 87.

12. Where a party has a choice of remedies for a wrong done, selects one, 
proceeds to judgment, and reaps the fruits of his judgment, he cannot 
afterwards proceed in another suit for the same cause of action. Zb.

13. This is especially true where the party has resorted to a mandamus, be-
cause it is not issued where the law affords a party any other adequate 
mode of redress. To allow him to maintain another suit for the same 
cause of action would be inconsistent with the decision of the court 
which awards the mandamus. Ib. e

14. An application for a writ of error, prayed for without the authority of 
the party concerned, but at the request of his friends, cannot be grant- 
cd. pavtc Dorr^ 103« .

15. The objection of multifariousness can be taken by a party to the bill only
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by demurrer, or plea, or answer, and cannot be taken at the hearing of 
the cause. But the court itself may take the objection at any time— 
at the hearing or otherwise. The objection cannot be taken by a party in 
the appellate court. Oliver n . Piatt, 333.

16. Where exceptions are taken to a master’s report, it is not necessary for 
the court formally to allow or disallow them on the record. It will be 
sufficient if it appears from the record, that all of them have been con-
sidered by the court, and allowed or disallowed, and the report reformed 
accordingly. Ib.

17. After a case has been decided upon its merits, and remanded to the court 
below, if it is again brought up on a second appeal, it is then too late 
to allege that the court had not jurisdiction to try the first appeal. 
Washington Bridge Co. v. Stewart, 413.

18. The Supreme Court has no power to review its decisions, whether in a 
case at law or in equity. A final decree in chancery is as conclusive as 
a judgment at law. Ib.

19. An affirmance by a divided court, either upon a writ of error or appeal, is 
conclusive upon the rights of the parties. Ib.

20. Where the court below awarded a supersedeas to stay execution, but 
afterwards revoked that order on account of the insufficiency of the 
security, the Supreme Court will not interfere by granting a superse-
deas. Black v. Zacharie, 453.

21. Nor will it interfere on account of the bankruptcy of the defendant, be-
cause the assignee of the bankrupt has his remedy in the Circuit Court.

22. Where a general objection is made, in the court below, to the reception 
of testimony, without stating the grounds of the objection, this court 
considers it as vague and nugatory; nor ought it to have been tolerated 
in the court below. Camden n . Doremus, 515.

23. If the citation be signed by the clerk, and not by a judge of the Cir-
cuit Court, or a justice of the Supreme Court, the case will, on motion, 
be dismissed. The United States v. Hodge, 534.

24. The 38th rule of court forbids the insertion of the whole of the charge of 
the court to the jury in a general bill of exceptions, but requires that 
the part excepted to shall be specifically set out. Stimpson v. West 
Chester Bailroad Company, 553.

25. This court has not the power to correct any errors or omissions which 
may have been made in the Circuit Court in framing the exception; nor 
can it regard any part of the charge as the subject-matter of revision, 
unless the judges, or one of them, certify under his seal, that it was 
excepted to at the trial. Ib.

26. If the omission of a part of the charge, which was in fact embraced in 
the exception, is a mere clerical error, the party will be entitled to a cer-
tiorari, upon producing a copy of the exception, properly certified. Ib.

27. But in no case can the exception certified under the seals of the judges oi 
the Circuit Court be altered or amended. Ib.

28. Where this court has affirmed the title to lands in Florida, and referred, 
in its decree, to a particular survey, it would not be proper for the court 
below to open the case for a re-hearing, for the purpose of adopting 
another survey. Chaires v. United States, 611.

29. The court below can only execute the mandate of this court. It has 
no authority to disturb the decree, and can only settle what remains 
to be done. Ib.

30. A court is not bound to give instructions to the jury in the terms required 
by either party; it is sufficient if so much thereof are given as are appli-
cable to the evidence before the jury, and the merits of the case as pre-
sented by the parties. Clymer’s Lessee v. Dawkins, 674.

31. When an issue is directed by a court of chancery, to be tried by a court of 
law, and in the course of the trial at law, questions are raised and bills 
of exceptions taken, these questions must be brought to the notice and 
decision of the court of chancery which sends the issue. Brockett v. 
Brockett, 691.

82, If this is not don? the objections cannot be taken in an appellate court 
of chancery Ib
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33. If the chancery court below refers matters of account to a master, his 

report cannot be objected to in the appellate court, unless exceptions to 
it have been filed in the court below in the manner pointed out in the 
73d chancery rule of this court. Ib.

34. Where a cause has been pending in this court for two terms, a writ of cer-
tiorari sent down at the instance of the defendant in error, to com-
plete the record, and the defendant in error then moves to dismiss the 
case upon the ground that the clerk of a state court issued the writ of 
error, and one of the judges of that court signed the citation, the motion 
comes too late. McDonogh v. Millaudon, 693.

85. Where the matter in dispute is below the amount necessary to give juris-
diction to this court, the writ of error must be dismissed, on motion. 
Winston v. The United States, 771.

36. Where a bill was filed on the equity side of the court below, to enjoin 
the marshal from levying an execution upon certain property, which 
execution was for a less sum than two thousand dollars, an appeal from 
a decree dismissing the bill will not lie to this court, although the 
entire value of the property may be more than two thousand dollars. 
Ross v. Prentiss, 771.

37. The jurisdiction of the court does not depend upon the amount of any 
contingent loss or damage which one of the parties may sustain by a 
decision against him, but upon the amount in dispute between them. 
Ib.

PUBLIC LANDS.
See Lands , Publ ic .

QUESTIONS OF LAW AND FACT.
See Comm er cial  Law , 4; Duti es , 4.

RECEIVER OF PUBLIC MONEY.
The felonious taking and carrying away the public moneys in the custody 

of a receiver of public moneys, without any fault or negligence on his 
part, does not discharge him and his sureties, and cannot be set up as a 
defence to an action on his official bond. The United States v. Pres-
cott, 578.

REPEAL.
See Compr omis e  Act , 1, 2; Lea d  Mines , 4.

SHIPS AND SHIPPING.
1. An agreement of consortship between the masters of two vessels engaged 

in the business known by the name of wrecking, is a contract capable 
of being enforced in an admiralty court, against property or proceeds in 
the custody of the court. Andrews v. Wall et al., 568.

2. The case of Ramsay v. Allegre, 12 Wheat., 611, commented on, and ex-
plained. Ib.

3. Such an agreement extends to the owners and crews, and is not merely 
personal between the masters. Ib.

STATUTES.
1. The court, in construing an act, will not consider the motives, or rea-

sons, or opinions, expressed by individual members of Congress, in 
debate, but will look, if necessary, to the public history of the times 
in which it was passed. Aldridge et al. v. Williams, 9.

See Const ruc tion .
2. In affirmative statutes, such parts of the prior as may be incorporated 

into the subsequent statute, as consistent with it, must be considered in 
force. Daviess v. Fairbairn, 636.

3. If a subsequent statute be not repugnant in all its provisions to a prior 
one, yet if the later statute clearly intended to prescribe the only 
rules which should govern, it repeals the prior one. Ib.

4, Under the application of these rules, the law of Virginia, passed in 
1776, authorizing the mayor of a city to take the acknowledgment 
of a feme covert to a deed, is not repealed by the act of 1785, or that 
of 1796. Ib.

5. Statutes in pari materia should be taken into consideration in construing a 
law. If a thing contained in a subsequent statute be within the reason 
of a former statute, it shall be taken to be within the meaning of that 
statute. United States v. Freeman, 556.
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6. And if it can be gathered from a subsequent statute in pari materia what 

meaning the legislature attached to the words of a former statute, this 
will amount to a legislative declaration of its meaning, and will govern 
the construction of the first statute. Ib.

7. The meaning of the legislature may be extended beyond the precise 
words used in the law, from the reason or motive upon which the legis-
lature proceeded, from the end in view, or the purpose which was de-
signed; the limitation of the rule being that to extend the meaning to 
any case, not included within the words, the case must be shown to 
come within the same reason upon which the law-maker proceeded, and 
not a like reason. Ib.

TAXATION.
1. When the purchaser of land from the United States has paid for it, and 

received a final certificate, it is taxable property, according to the sta-
tutes of Michigan, although a patent has not yet been issued. Carroll 
v. Safford, 441.

2. Taxation upon lands so held is not a violation of the ordinance of 1787, as 
an “interference with the primary disposition of the soil by Congress,” 
nor is it “a tax on the lands of the United States.” The state of Michi-
gan could rightfully impose the tax. Ib.

3. It was competent for the state to assess and tax such lands at their fall 
value, as the absolute property of the holder of the final certificate, and 
in default of payment, to sell them as if he owned them in fee. Ib.

TENANCY IN COMMON.
1. The entry and possession of one tenant in common is ordinarily deemed 

the entry and possession of all the tenants; and this presumption will 
prevail in favor of all, until some notorious act of ouster or adverse 
possession by the party so entering is brought home to the knowledge or 
notice of the others. When this occurs, the possession is from that 
period treated as adverse to the other tenants. Clymer’s Lessee v. 
Dawkins, 674.

2. Such a notorious ouster of adverse possession may be by any overt act in 
pais of which the other tenants have due notice, or the assertion in any 
proceeding at law of a several and distinct claim or title. If an attempt 
be made to obtain a partition, although the legal proceedings by which 
it is effected may be invalid or defective, still, being a matter of public 
notoriety, the co-tenant is bound at his peril to take notice of the claim 
to adverse possession thus set up. Ib.

3. If the tenants in possession only claim the undivided interest which was 
held by their immediate grantors, it is not adverse to the remaining part 
of the title, and such persons cannot defend themselves in ejectment by 
giving in evidence an outstanding title elder than that under which they 
claim; nor can they avail themselves of the Statute of Limitations. Ib.

4. But if the occupants entered into possession and held the lands for more 
than twenty years before the commencement of the suit, by a purchase 
and claim thereof in entirety and severalty, and not an undivided part 
thereof in co-tenancy, it is an adverse possession, and the Statute of 
Limitations is a good plea. Ib.

TOLLS.
See Const itut ional  Law , 7-9.

TRUSTS.
1. In cases of trust, where the trustee has violated his trust by an illegal 

conversion of the trust property, the cestui que trust has a right to 
follow the property into whosesoever hands he may find it, not being a 
bona fide purchaser for a valuable consideration, without notice. Oliver 
et al. v. Piatt, 333.

2. Where a trustee has, in violation of his trust, invested the trust property 
or its proceeds in any other property, the cestui que trust has his option, 
either to hold the substituted property liable to the original trust, or to 
hold the trustee himself personally liable for the breach of the trust. Ib.

8. The option, however, belongs to the cestui que trust alone and is for his 
benefit, and not for the benefit of the trustee. Ib.

*• If the trustee, after such an unlawful conversion of the trust property 
should re-purchase it, the cestui que trust may, at his option, either
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hold the original property subject to the trust, or take the substituted 
property in which it has been invested, in lieu thereof. And the trus-
tee, in such a case, has no right to insist that the trust shall, upon the 
re-purchase, attach exclusively to the original trust property. Ib.

5. Where the trust property has been unlawfully invested, with other funds 
of the trustee, in other property, the latter, in the hands of the trustee, 
is chargeable pro tanto to the amount or value of the‘original prop-
erty. Ib.

6. What constitutes notice of a trust ? Ib.
7. An agent, employed by a trustee in the management of the trust prop-

erty, and who thereby acquires a knowledge of the trust, is, if he after-
wards becomes possessed of the trust property, bound by the trust, in 
the same manner as the trustee. Ib.

USURY.
See Comm erc ial  Law , 1-4.

VENDOR AND PURCHASER.
1. A purchaser by a deed of quit claim without any covenant of warranty, 

is not entitled to protection in a court of equity as a purchaser for a 
valuable consideration, without notice; and he takes only what the 
vendor could lawfully convey. Oliver v. Piatt, 333. -

2. A warranty, either lineal or collateral, is no bar to an heir who does not 
claim the property to which the warranty is attached by descent, but 
as a purchaser thereof. Ib.

WILLS.
See Devi se .
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